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Issue of Process under Civil Law

By Sangya Yaduvanshi
(Addl.Civil Judge Jr. Div. Meerut)




What is the object of issuing
process?

The main object of issue of process is to adhere
to the idea of Principles of Natural Justice. The
doctrine of audi alteram partem which implies
that both the parties must be heard is an integral
part of natural justice. The provisions under
otdet 5. of CPC 1S 6 ensukc preseiice @i tile
defendant.




Provisions governing the process of
summons under the Code of Civil
Procedure, 1908 (CPC) — Sections 27
to 32, Order V and Order XVI.




Notices to be only in writing (Sec.
142 CPC)

* All orders and nofices setved: of
ogiven to any person under CPC .
shall be in writing.




Modes of Setwvice (O, 5, sule 9 9= A
10 CPC)

(1) Process server

(2) Special messenger
(3) Amin 4

(4) Advocate Commissioner

(5) Registered post & Speed post

(6) Publication in News paper

(7) Courter Services (If approved by High Court)
(8) Fax message

(9) Electronic mail service

(10) Dasti Summons by the party himself




Forms and contents of processes

(Rule 102 & 103, G.R. Civil)

* There shall be two types of the forms of processes, one
printed on white paper to be used in ordinary cases and
the other printed on pink paper to be used in urgent cases

* The name, father’s name, occupation, district, mohalla (1f
any), village or town shall be set forth in the process.
Where such description does not appear in the application
of the person moving the court to issue the process or in
the record, the orders of the court shall forthwith be
taken by the issuing officer




Buty of Office Cletk n examihgns the

processes = submitted. by  patties  fof
issuance (Rule 103, 105 of G.R. Civil)

* Before issuing the processes to the parties,
witnesses, counsel or any other person, a duty
has been cast under Rule 103 & 105 of the
G.R. Civil upon the clerk in the office of the

court to examine the requirements of

correctness and the expenses / postage etc.
of the processes applied for issuance




Personal Service when to be held [O. 5, r.
16, 18 CPC & rule 138 G.R. (Civil)

* Where the process server has not given the details of the
persons who had identified the addressee and the
witnesses of service of summons and the process server
had also not filed his atfidavit in support of his report
regarding service of the process, the summons cannot be
presumed to have been served personally on the
addressee.

* Case -. Munni vs. Kshetra Pal Singh, 2004 AllLL.]. 3852
(All) 2. Shiv Charan Singh vs. X ADJ, Aligarh, 2005




Efttect of refusal by addressee to put his
sign or thumb impression on summon

when sought to be served

* Where the addressee had refused to put his sign or thumb
impression on summons when the same was handed over
to him by the process server and the addressee had also
refused to acknowledge the registered service, it has been
held by the Supreme Court that the addressee was not

willing to accept notice and the ex-parte decree was rightly
passed against him.

® (ase: Bhabia Devi versus Permanand Pd. Yadav, AIR
199 SENY




Rule 139, G.R. Civil

* If the summeons s atfixed on the elkct
door of a house an acknowledgement
of this fact is to be taken from two
respectable persons of the locality in a

town o froms Fleddmmen | Heldumals
Chowkidars or neighbours in a village




Dasti Summons (O. 5, rule 9-A CPC
& O 16 mle | ERE

* Court may permit the parties to serve the |
dastt summons on the parties or witnesses on .

their own.




Presumption of service of registered
postal article on endorsement Of
Postman

If the postman has made any endorsements as noted below on the
postal article, the court may in view of the provisions u/s 27 of
the General Clauses Act, 1897 presume that the registered postal
article has been served upon the addressee

* Unclaimed
* Not Met
Not Available

Premises LL.ocked

Party Not At Station
Arrival Not Known




Presumption of service of registered
postal article on refusal by addressee [O.
5: tule @15 CRC & Sce 20

* According to the provisions u/o. 5, rule
(95) CRC. . See: 27 of the Geneeal (lduses
Act, 1897, See. 114 illustration (£ Evidence
Act & clauses 192, 193 of Postal Manual if
the addressee refuses to accept the postal
article sent through registered post, the notice
must be presumed to have been served




Incomplete address

* Where the notice 1ssued by the court was returned by
the process server with the remark”™ incomplete
address”, it has been held by the Supreme Court that
there was no service on the party.

Case: Ramdas Shivram Sattur Vs Rameshchandra

Popat Lal Shah, AIR 2007 SC 3018




Publication of notice in news-paper or
substituted service [O. 5. 1. 20 CPC r/w.
rule 141 G.R. (Civil)

* It must be kept in view that substituted service has to
be resorted as the last resort when the defendant
cannot be served in the ordinary way and the court 1s
satisfied that there 1s reason to believe that the
defendant is keeping out of the way for the purpose
of avoiding service, or that for any other reason the
summons cannot be served in the ordinary way.

Case : Yallawwa vs. Shantavva, AIR 1997 SC 35




Service of Notice through counsel (O. 3,
tule 5 CPC & Rule 158, G R Ciwl

* A process served on a pleader of any party or left at his office

or residence shall be presumed to have reached the party whom
the pleader represents.

“No Instruction” endorsement by counsel : Mere fact that the
counsel engaged by the party made an endorsement on the notice
sent to him that he had no instructions from his client does not
terminate his authority and he continues to be a counsel for the

party.

Cases :
1. Jyoti Prasad vs. Punjab National Bank, AIR 1963 All 374
2. Narendra Kumar vs. ADJ, 2007 (67) ALR 530 (All)




Process to Government (O. 27, rule

4 CPC)

* The Government pleader (DGC/ADGC-
Civil) in any Court shall be the agent of the
Government for the purpose of receiving
processes against the Government issued by
such coutrt.




Process to MPs & MI.As |

* Rule 121 G.R. (Civil) : No process shall be served
upon a member of Parliament or the Legislature
while he is within the precincts of the House of

Parliament or Legislature, as the case may be, nor
shall it be served through the presiding officer or the
Secretariat concerned. It shall be served direct upon
the member outside the precincts of the House of
Parliament, or legislature, as the case may be.




Service of process on public officers :
Or 5, £ 27 CPC & Rulesi 1115 111i6 10E8
1168, 109 120 G R Cial

°* A summons/notice to a public officer, as
defendant or as witness, shall ordinarily be
sent for service to the head of the office in
which he 1s employed.




Language of process sent to other :
district or other state (Rule 102-f |
R (Ciy)

* Rule 102-f of the G.R. (Civil) provides that where a process is sent to the
court of a district of another state where a different language is in ordinary
official use, a translation, certified by the transmitting court to be correct,
into such other language may also accompany the process.

o (IRGL: No:1902/85(a)- 1@, dated 0.3 1921
* (@) C.L. No. 25-d, dated 19.3.1959 provide that ordinarily every process

shall be written in the court language. But where a process is sent for
execution to a court where the court language is different it shall be written
in English and shall be accompanied by a letter in English requesting its
execution.

* In cases where the return of service is in a language different from that of
the district from which it is issued it shall be accompanied by an authorized
English translation.




Service of processes in foreign countries (O. 5,
.25 CRC as substifiited in R wre 180 o lil5S

& 14.4.1962)

Where the defendant resides out of India and has no agent in India
empowered to accept service, the summons, unless the Court otherwise
directs, be addressed to the defendant at the place where he is residing and
sent to him by registered post if there is postal communication between
such place and the place where the Court is sitting

(B). Rule 112, G.R. Civil : A process meant for service in foreign or
Commonwealth countries shall be sent through the High Court to the
Ministry of External Affairs and Commonwealth Relations, Government
of India, in accordance with such directions as may be issued from time to
time. Provided that where in a foreign territory Political Agent has been
appointed or Court has been established in accordance with Order V, Rule
26 CPC, the process can also be sent direct by registered post or otherwise
to such Political Agent or Court for service




Continued..

* S (C). Gl N 35/ VIHER=L6 dated 2522 FOH0 v in
Courts can send their summons for service on
defendant residing in Pakistan, to Pakistani Courts
having jurisdiction in the place where the defendants
reside. The summons should be English




Process recetved from foreign

countries (Rule 133, G.R. Civil)

* A process recetved for service from foreign courts
shall be shown in red-ink in the register of processes;
and the Central Nazir or Nazir shall place the register
once a week before the Munsarim of the District
Judge’s court or the Munsarim of his court, as the
case may be, who shall mark the last entry in the
register and put his initials thereto indicating that he
has checked all the entries and issued necessary
orders for obviating delay




National Service and Tracking of
Electronic Processes (NSTEP)

* Given that huge amount of delays can be associated with the

process of summons, the Supreme Court eCommittee has
introduced National Service and Tracking of Electronic Processes

(NSTEP) to handle the problem. NSTEP is an Android OS

application developed for service and delivery of Court Processes.

This application is intended to be used by the bailiffs of the courts
for delivery of processes. It utilises the CIS system (Case
Information System) that has already been deployed across all the
courts in India. The bailiff utilises the application to document the
delivery of summons. The application includes a feature to record
the GPS co-ordinates at the time of delivery of summons and
enables recording picture and on-screen signature of the person
who has been served.




Continued.. |

* The system allocates ‘processes’ to bailiffs and

process servers and provides for uploading onscreen
sighatures and photographs of person or locked

premises while serving processes

* Case Information System (CIS) templates, which
were developed for the electronic generation of
processes and sending them via email




Continued..

Case: Central Electricity Regulatory Commission v

National Hydroelectric Power Corporation Ltd 2010 .

Permitted email notice to be served along with the
ordinary mode of serving notice. The court ruled that
this practice should be followed in commercial
litigations and in cases where urgent interim relief 1s
sought in the Supreme Court.




AUTO-G]
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SN
- 4

ER ATION OF

SUMMONS

of summons.

* Case Information System, CIS 3.0, provides for auto
generation of summons. The system provides a template
to be filled with the required case details such as case
number, addressee’s name and address along with their
email id and phone number.

* The system also provides for a process of monitoring the
service through process status, which include the name of
bailiff or process messenger, delivery date, whether the
process 1s served or unserved, and reasons for non-service
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