








Vulnerable witnesses in the court room
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Justice Gita Mittal
Former Chief Justice,

High Court of Jammu and Kashmir
Former Acting Chief Justice,

High Court of Delhi

Chairperson,
 Vulnerable Witness Committee, constituted by the Supreme 

Court of India

Chairperson, 
 Committee constituted  by the Supreme Court of  India in 

Manipur matters



The embarrassment, and reservations of 
those concerned with the proceedings 
including the prosecutrix, witnesses, 
counsel may result in a camouflage of the 
trauma of the victim’s experience. The 
judge has to be conscious of these factors 
and rise above any such reservations to 
ensure that they do not cloud the real facts 
and the actions which are attributable to 
the accused persons. The trial courts 
must be alive to the onerous 
responsibility which rests on their 
shoulders and be sensitive in cases 
involving sexual abuse. 

Ref: Virender v. State of NCT of Delhi, 2010 (3) AD 
(Delhi) 342; MANU/DE/2606/20092
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Bytes of Dr. Achal Bhagat, Mental Health Expert 
(Video to play here)
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• Child witnesses shall include children who have attained the 
age of 18 years; 

• Age neutral victims of sexual assault read with Sections 273 and 
327* of the Code of Criminal Procedure 1973 and Section 354# 
of the Indian Penal Code 1860;

• Gender neutral victims of sexual assault read with Section 2(d) 
of the Protection of Children from Sexual Offences Act 2012;

• Age and gender neutral victims of sexual assault under Section 
377^ of the Indian Penal Code 1860 read with paragraph 34(1) 
of the decision in Sakshi v. Union of India, (2004) 5 SCC 518; 

Ref: Smruti Tukaram Badade v. State of Maharashtra, 2022 
SCCOnline SC 78

Now* Section 308 and section 366 of BNSS, 2023
        # Section 74 of BNS, 2023
        ^ No section prescribed

Who is a vulnerable witness? 

...



• Witnesses suffering from “mental illness” as 
defined under Section 2(s) of the Mental 
Healthcare Act 2017 read with Section 118* of 
the Indian Evidence Act 1872;

• Any witness deemed to have a threat perception 
under the Witness Protection Scheme 2018 of 
the Union Government as approved by the 
Supreme Court in Mahender Chawla v. Union 
of India, (2019) 14 SCC 615;

• Any speech or hearing impaired individual or a 
person suffering from any other disability who is 
considered to be a vulnerable witness by the 
competent court; and

• Any other witness deemed to be vulnerable 
by the concerned court.

Ref: Smruti Tukaram Badade v. State of Maharashtra, 
2022 SCCOnline SC 78

                   * Now Section 124 of BSA, 2023 
5

...
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• in a civil or criminal case
• in a family matter
• in a custody dispute
• as a victim  of sexual 

abuse
• in a paternity action 
• before Juvenile Justice 

Boards
• before Children’s Courts

A vulnerable witness could be 
in court



“3. The use of VWDCs should, in 
addition to criminal cases, be allowed 
for other jurisdictions, including, civil 
jurisdictions, family courts, juvenile 
justice boards  and Childrens’ 
courts. Permission should be granted for 
recording the evidence of vulnerable 
witnesses in cases across all jurisdictions. 
This suggestion in the report is 
appropriate and is accepted.”
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Ref: Smruti Tukaram Badade v. State of 
Maharashtra, order dated 08.04.2022

A VWDC facilities can be used in 
other jurisdictions
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• The legal systems are adversarial. 
This is particularly problematic for 
vulnerable witnesses.

• Justice systems were NOT 
developed with children or 
vulnerable witnesses in mind 



•Children are often the only material 
witnesses in cases of child sexual 
abuse (CSA).
•Children may also be witnesses to 

domestic violence and crimes of other 
kinds.

Special  issues regarding children...
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        “Why is everyone dressed like penguins”?
- A Child Witness
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Children may be unable to give a full 
and proper account of their evidence 

because of… 

i. multiple interviews
ii. long wait before trial goes to court
iii. court delays
iv. confronting the accused
v. Questions framed in difficult language (“legal 

language” / “legalese” / “age inappropriate”)
vi. unnecessary questioning about irrelevant 

details by the defence lawyer
vii. honest answers used to make the child appear 

to be unreliable ...
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Unable to give a full account because….

viii.Inappropriate questioning about abstract 
concepts (eg. the conceptual difference 
between the truth and a lie)

ix. interruptions by the lawyers
x. directions by adults about how they could 

answer (as ‘just answer the question that is 
asked’)

xi. the use of cross-examination which is 
designed to “catch witnesses out”.

xii. admissibility issue constraints and having to 
edit their stories

xiii.Trauma
“I am upset that as a result I could not tell 
the truth, the whole truth and nothing but the 
truth.”               
                                    - A child witness

...
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Judicial pronouncements and 
literature on the subject are 

unanimous on the 

• terrifying impact of the foreboding 
criminal justice system, the court 
environment and complicated legal 
procedures on  vulnerable victims/ 
witnesses.

• confrontation with the offender; 
recounting and repetition of violent 
and intrusive offensive experiences; 
facing aggressive and humiliating 
cross-examinations in court room 
resulting in secondary traumatization 
of the vulnerable witness.
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The court environment – formal and austere – 
inhibits even adults and would result in 
terrified silence or confusion of a child 
witness.

Best interests of the vulnerable witness 
requires the concerns of the physical 
environment being addressed and sensitive 
treatment of the witness from home, to and in, 
the Vulnerable Witness  Deposition Complex.



We are not 
miniature adults 

and cannot morph 
suddenly  into 
adults either
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Experience of a Vulnerable Witness_ Suzette Jordan
(video to play here)
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The Indian experience

Guidelines for the several stages from investigation 
to adjudication have been laid down in several 
judicial pronouncements which are to be followed by 
 

• police conducting investigations 
• doctors in medical examinations
• magistrates recording pre-trial statements
• trial judges during victim/witness appearances 

and   depositions
• reintegration of victims

                    Ref: Virender v. State of NCT of Delhi, 2010 (3) AD (Delhi) 
342;MANU/DE/2606/2009

Justice J.S. Verma Commission Report, Chapter XI, Paras 23, 24, 
 https://spuwac.in/pdf/jsvermacommittereport.pdf
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The Guidelines draw from legislations and 
guidelines from all over the world including 
the United Nations Guidelines, International 
instruments, legislations in India and judicial 
precedents from India, New Zealand, 
Australia, Canada, South Africa, UK, USA, 
Philippines.

Provision has been made for: 
• support person, facilitator, guardian ad 

litem, legal aid
• pre-trial visit to court complex
• Interaction with judge and prosecutor

“Guidelines For Recording Of 
Evidence Of Vulnerable Witnesses 

In Criminal Matters”

...
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• In-camera proceedings (Section 366 
of BNSS, 2023)

• concealment of witness identity
• developmentally appropriate 

questioning 
• use of screens, one way mirrors and 

other devices to enable Vulnerable 
Witnesses to give their best evidence

• no adverse inference to be drawn 
from special measures

• competency of vulnerable witness

...

...



• recommend giving high priority – to be 
handled as expeditiously as possible, 
minimizing unnecessary delays and 
continuances (whenever necessary & 
possible, court schedule to be altered 
to ensure that the testimony of 
Vulnerable Witness is recorded on 
sequential days, without delays).

• ensuring that developmental needs 
of Vulnerable Witnesses are recognized 
and accommodated in the arrangement 
of the courtroom

• provision of separate and safe 
passage and waiting areas
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...

...



Identification, recognition and 
addressal of the developmental 
stages and needs of Vulnerable 
Witnesses throughout court process by 
requiring usage of appropriate 
language; timing of hearings & 
testimony to meet the attention span 
and physical needs of such witness 
and  allowing use of testimonial aids 
as well as interpreters, translators, 
when necessary.

21

...

...



•Flexibility in allowing presence of 
support person for the Vulnerable 
Witness to & guarding against 
unnecessary sequestration of support 
persons

•Scheduling hearings involving 
Vulnerable Witnesses on days/time 
when the witness is not 
inconvenienced or the routine/regular 
schedule of child is not disrupted

22

...



Please keep in mind our unique 
requirements with reference to 

Language, Memory,
Disposition, Cultural Context 

and the Environment 
while asking us for information

Important to minimize  secondary 
victimization

23
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Concept of Vulnerable Witness Court 
Room

The Vulnerable Witness Court Room has been 
conceptualized and operationalized to overcome these 
several disadvantages and barriers.

• Guided by preventing any interface of the vulnerable 
witness with the offender or public exposure.

• Using a video link and intermediary to avoid a 
physical confrontation between the witness and the 
offender, court and lawyers.
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Conversion of existing court into VWDC
(video to play here)
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• Law teachers, judges, prosecutors and 
defence lawyers are all from the  same 
social – cultural milieu  and carry with 
them  prejudice, bias, discomfort, etc.

• Understanding of the dynamics of 
violence, trauma and development not 
given the attention/importance it 
warrants.

• Training of judges and prosecutors is 
inadequate to address lacunae – e.g. to 
assess competency of a  vulnerable  
witness - child or a  witness with 
disabilities.

Intimidating experience for witness which 
compromises  justice dispensation

Some barriers to  an enabling witness experience
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Judicial leadership by actively engaging 
with the witness in pre-visit, court 
appearance and during testimony and 
cross-examination

Judicial intervention must ensure that 
the vulnerable witness in the court room 
is treated with respect, questioning is fair, 
and developmentally appropriate, that the 
dignity and self respect of the witness is 
preserved throughout the court room 
appearance.

Success of the Programme Depends on
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Source: https://blogs.salford.ac.uk/made-in-salford/2019/07/06/law-blog-
savannah-how-do-special-measures-help-vulnerable-witnesses/

Research showing how special 
measures are alleviating witness 

stress
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Judges’ Bytes 
(Video to play here)



Every second child/ young person reported 
some form of sexual victimization…

(Ministry of Women and Child 
Development)

30
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Screen as an alternative measure

...
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...
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"No violence against children is 
justifiable and all violence against 
children is preventable.”

Prof. Paulo Pinheiro

"Even a minor event in the life of a child 
is an event of that child's world and thus 
a world event." –

Gaston Bachelard, French Philosopher
1884-1962' 



•Section 715.1 of the Criminal Code of 
Canada permits a pre-recorded video 
taped statement of a child witness to be 
read as his testimony. 

•Some day our legislation shall 
meaningfully incorporate such provisions, 
especially in view of the scientific 
development !!!

35

Way Forward



• Justice Altamas Kabir, Chief Justice of India at 
the inauguration ceremony said: "When we get 
intimidated, think of how a child would feel 
when faced with lawyers and judges.”

• Justice A K Sikri, Former Supreme Court Judge 
when he was Acting Chief Justice of the Delhi 
High Court, said: "The witness is the eyes and 
ears of the court. As such, it is our job to see 
that children are treated fairly, their voice is 
heard and their confidence in judicial services 
is maintained.” (As quoted by Times of India)

36

Some Comments…

...



• "It is a very positive step as the 
whole concept of a court is very 
intimidating for a child," said 
Ramesh Gupta, senior criminal 
lawyer. (As quoted by Daily Pioneer)

• "This will be less intimidating for 
the child"  a source was quoted in 
Indian Express

37

...
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Thank You
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The  instant  writ  petitlon  filed  by the  petitioners  under Article

32   of  the   Constitution   of  lndla  raises   important   issues  touching

upon  the  efficacy  of the  criminal  justice  system  in  this  country.    In

an  adversarial  system,  which  is  prevalent  by  India,  the  court  is

supposed  to  decide  the  cases  on  the  basis  of  evidence  produced

before  it.    This  evidence  can  be  in  the  form  of  documents.  It  can

be  oral   evidence  as  well,   I.e.,  the  deposition  of  witnesses.  The

witnesses,  thus,  play  a vital  role  in  facilitating  the  court to  arrive  at

correct  flndings   on   disputed   questions   of  facts   and   to   find   out

where  the  truth  lies.    They  are,  therefore,   backbone  in  decision
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making  process.   Whenever,  in  a dispute,  the  two  sides  come  out

with   confllcting  version,  the  witnesses  become   Important  tool  to

arrive  at  right  conclusions,  thereby  advancing  justice  in  a  matter.

This   principle   applies   with   more   vigor   and   strength   in   criminal

cases  inasmuch  as  most of such  cases  are  decided  on  the  basis

of  testimonies  of  the  witnesses,  particularly,  eye-witnesses,  who

may  have  seen  actual  occurrence/crime.    It  is  for this  reason  that

Bentham   stated   more  than   150  years  ago  that  "witnesses  are

eyes and  ears of justice".

2)         Thus,  witnesses  are  Important  players  in  thejudicial  system,  who

help    the   Judges    in    arriving    at   correct   factual    findlngs.       The

instrument  of  evidence  is  the  medium  through  which  facts,  either

disputed  or  required  to  be  proved,  are  effectively conveyed  to the

courts.     This  evidence   in   the  form   of  documentary  and   oral   is

given    by   the   witnesses.      A   witness   may   be   a   partlsan   or

Interested  witness,  I.e.,   a  witness  who  is  in  a  near  relation  with

the  victim  of crime  or  is  concerned  with  conviction  of the  accused

person.   Even  his testimony js  relevant,  though,  stricter  scrutiny  ls

required while  adjudging  the credence  of such  a victim.   However,

apart from these witnesses or the witnesses who may themselves

be   the   victims,   other   witnesses   may   not   have   any   personal

Writ_P_eti_t±Qn(Crl.)_No.15_6__9fz016 Page 2 of 41



Interest   in   the   outcome   of  a  case.     They   still   help   the  judicial

system.    In  the  words  of  Wh/.ttaker Chambers,  a  witness  is  "a

man  whose  life  and  faith  are  so  completely  one  that  when  the

challenge comes to  step out and testify for hls faith,  he  does so,

disregarding all  risks,  accepting all consequencest ."

3)         The   Importance  of  the  w`tness,   particularly  in   a  criminal  trial   is

highlighted  in  a  book  in  the  followlng  manner:

"ln  search  of  truth,  he  plays  that  sacred  role  of  the  sun,

which  eliminates the  darkness  of  ignorance  and  illuminates
the   face   of  Justice,   encircled   by   devils   of   humanity   and
compassion.

yJXX    y:XX    ylxy\

The  value  of  witnesses  can't  be  denied,   keeping   in  view
the    dependency    of    the    criminal    proceedings    on    the
testimonies  and  cooperation  of witnesses  in  all  the  stages
of  the  proceedings,   especially  in  those  cases  where  the
prosecution    has    to    establish    the    guilt    with    absolute
certainty    via    oral     cross-examination     of    witnesses     in
hearings  open  to  the  world  at  large.     In  such  cases,  the
testimony  of a witness,  even  if not  as  an  eye witness,  may
prove   to   be   crucial   in   determining   the   circumstances   in
which  the  crime  might  have  been  committed..."'

Notwithstanding   the   same,   the   conditions   c]f  witnesses   in

Indian   Legal   System   can   be   termed   as   `pathetic'.     There   are

many  threats  faced   by  the  witnesses  at  various   stages   of  an

Investigation  and  then  during  the trial  of a case.   Apart from  facing

1       Whittakc`r  chambc`rs,  WITNESS  QUOTES  (`]an`jary  7,  2014,1()  30  am),
httD.//www.bralnyquote.com/quotes/kc`ywords/wltness.

2      Wltncss  Protcctlon  in  Criminal  rrial  ln  India  by  Girish Abhyankar  &  Asawarl Abhyankar
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life  threatening  intimidation  to  himself and  to  his  relatives,  he  may

have to face the trauma of attending the court regularly.   Because

of  the   lack  of  Wltness   Protection   Programme   in   India  and   the

treatment   that   is   meted   out   to   them,   there   is   a   tendency   of

reluctance  in  coming  forward  and   making   statement  during  the

investigation   and/or   testify   in   courts.     These   witnesses   neither

have   any  legal   remedy  nor  do  they  get  suitably  treated.     The

present   legal   system   takes   witnesses   completely   for   granted.

They  are   summoned   to   court   regardless   of  their   financial   and

personal  conditions.    Many  times  they  are  made  to  appear  long

after    the    incident    of    the    alleged    crime,    which    significantly

hampers   their   ability  to   recall   necessary   details   at  the   time   of

actual  crlme.   They are  not even suitably remunerated for the  loss

of time and the expenditure towards conveyance etc.

4)        ln   Swaran   S/-ngh   vs.   State  of  Pun/-abe,   this   Court  speaking

through  Wadhwa,  J.  expressed  vlew  on  conditions  of  witnesses

by stating  that:

"The   witnesses   are   harassecl   a   lot.      They   come   from

dlstant  places  and  see  the  case  is  adjourned.    They  have
to   attend   the   court   many   times   on   their   own.       It   has
become   routine  that  case  is  adjourned  till  the  witness   is
tired  and  will  stop  coming  to  court.    In  this  process  la\r\/yers
also    play    an    Important    role.        Sometimes    wltness    is
threatened,    maimed,    or    even    bribed.        There    is    no

3      (2000)5SCC68at678.
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protection  to  the  witnesses.     By  adjourning  the  case  the
court  also  becomes  a  party  to  such  miscarriage  of justice.
The  witness  is  not  given  respect  by  the  court.    They  are
pulled  out  of  the  court  room  by  the  peon.   After  waiting  for
the  whole  day  he  sees  the  matter  being  adjourned.   There
is  no  proper  place  for  him  to  sit  and  drink  a  glass  of water.
When   he   appears,   he  is  subjected   to   prolong   stretched
examinations  and  cross  examinations.    For  these  reasons
persons   avoid   becommg   a  witness  and   because   of  this
administration  of Justice  are  hampered.   The witnesses are
not   paid   money  within   time.     The   High   Courts   must   be
vigilant  in  these  matters  and  should  avoid  harassment  in
these  matters  by  subordinate  staff.   The  witnesses  should
be   paid   immediately   Irrespective   of  the   fact  whether   he
examines  or  the  matter  is  adjourned.    The  time  has  come
now   that   all    courts   should    be    linked   with    each    other
through   computer.   The   Bar  Council   of   India   has  to   play
Important   role   in   this   process  to   put  the   criminal   justice
system   ()n   track.     Though   the   trial   judge   is   aware   that
witness   is  telling   lie   still   he   is   not   ready  to  file   complaint
against  such  witness  because  he  is  required  to  sign  the
same.       There   is   need   to   amend   section   340(3)(b)   of
C r. P. C . "

5)         It  hardly  needs  to  be  emphasjsed  that  one  of  the  maln  reasons

for   witnesses   to   turn    hostlle    is   that   they   are   not   accorded

appropriate    protection    by    the    State.     It    is    a    harsh    reality,

particularly,  in  those  cases  where  the  accused  persons/criminals

are  tried  for  heinous  offences,  or where  the  accused  persons  are

Influential   persons   or   in   a   dominating   position   that   they   make

attempts to terrorize  or intimidate the witnesses  because  of which

these   witnesses   either   avoid   coming   to   courts   or   refrain   from

deposing  truthfully.   This  unfortunate  situation  prevails  because  of

the   reason   that   the   State   has   not   undertaken   any   protective
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measure   to   ensure   the   safety   of  these   witnesses,   commonly

known  as  `witness  protection'.

6)         Over  the  last  many  years  criminal  justlce  system  in  this  country

has  been  witness  to  traumatic  experience  where  witnesses  turn

hostile.   This  has  been  happening  very frequently.   There  may  be

many causes for this sordid  phenomena.

7)       ln  Ramesh  and  others  vs.  State  of Haryana4`  th.\s  Court  hacl

indicated  some  of the  reasons which  make witnesses turn  hostile,

as  can  be  discerned  from the following  discussion.

"40.  In  some  of the judgments  in  past few years,  this  Court

has     commented     upon     such     peculiar     behaviour     of
witnesses  turning  hostile  and  we  would  like  to  quote  from
few      such      Judgments.      InKr/shna      Moch/v.Sfafe      of
Bihar |Krishna  Mochl v.  State  of  BIhar`  (2002)  6  SCC  81  ..
2002   SCC   (Cri)   1220]   ,   thls   Court   observed   as   under:

(SCC  p.  104,  para 31)

"31   lt  is  a   matter  of  common  experience  that  in

recent   times   there   has   been   a   sharp   decline   of
ethical    values    in    public    life    even    in    developed
countnes    much    less    developing    one,    like    ours,
where    the    ratio    of    decline    is    higher.     Even    in
ordinary    cases,    witnesses    are    not    inclined    to
depose    or    their    evidence    is    not    found    to    be
credible  by  courts for manifold  reasons.  One  of the
reasons  may  be  that  they  do  not  have  courage  lo
depose  against  an  accused  because  of  threats  to
their  life,  more  so  when  the  offenders  are  habit:ual
criminals   or  high-ups   in   the   Government   or  close
to   powers,   which   may   be   political,    economic   or
other  powers  including  muscle  power."

4      (2017)1SCC529
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"41. L:ikewise,  in Zahlra  Hablbullah  Shelkh  (5) v.  State  of

Gujarat |Zahlra  Hablbullah   Shelkh  (5) v.  State  of  Gujarat,
(2006)   3   SCC   374   :   (2006)   2   SCC   (Crl)   8]   ,   this   Court
highlighted   the   problem   with   the   following   observations.

(SCC  pp.  396-98,  paras 40-41)

"40.   ``Witnesses"   as  Bentham  said:   "are  the  eyes

and   ears   of  justice".   Hence,   the   Importance   and
primacy    of   the    quality    of   trial    process.    If   the
witness    himself   is    incapacitated   from    acting    as
eyes   and   ears   of  justice,   the  trial   gets   putrefied
and   paralysed,   and   it   no   longer  can   constitute   a
fair trial.  The  incapacitation  may  be  due  to  several
factors,  like  the  witness  being  not  in  a  position  for
reasons   beyond   cont:rol   to   speak  the  truth   in   the
court  or  due  to   negligence  or  ignorance  or  some
corrupt  collusion.  Time  has  become  ripe  to  act  on
account   of   numerous   experiences   faced   by   the
court  on  account  of  frequent  turning  of  witnesses
as   hostile,   either  due   to   threats,   coercion,   lures
and   monetary   considerations   at   the   instance   of
those    in    power,    their    henchmen    and    hirelings,
political    clouts    and    patronage    and    Innumerable
other    corrupt    practices    ingeniously    adopted    to
smother  and   stifle  t:ruth   and   realities   coming   out
to  surface ....   Broader  public  and  societal  interests
require  that  the  victims  of  the  crime  who  are  not
ordinarily  parties  to  prosecution   and  the  interests
of   the    State    represented    by    their    prosecuting
agencies  do  not suffer .... There  comes  the  need  for
protecting    the    witness.    Time    has    come    when
serious  and  undilut:ed  thoughts  are t:o  be  bestowed
for  protecting  witnesses  so  that  the  ultimate  t:ruth
presented   before   the   court   and   justice   triumphs
and  that the  t:rial  is  not  reduced  to  a  mockery ....

41    The    State    has    a    definite    role    to    play    in
protecting  the  witnesses,  to  start  with  at  least  in
sensitive  cases  involving  those  in  power,  who  have
political    patronage   and    could    wield    muscle   and
money   power,   to   avert  trial   getting   tainted   and
derailed    and    truth    becoming    a    casualty.    As    a
protector  of  its  citizens  it  has  t:o  ensure  t:hat  during
a  trial  in  court the  wltness  could  safely  depose  the
truth  without  any  fear  of  belng  haunted  by  those
against  whom  he  had  deposed.  Every  State  has  a
constitutional   obligation   and   duty   to   protect   the
life     and      liberty     of     its     citizens.     That     is     the
fundamental   requirement   for   observance   of   the
rule   of   law.   There   cannot   be   any   deviation   from
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t:his     requirement     bet:ause     of     any     extraneous
fact.ors  like  caste,  creed,   religion,   polltical   belief  or
ideology.   Every   Stat.e   is   supposed   to   know   these
fundamental     requirements    and    this    needs    no
retaliation    (sic   repetition).   We   can   only   say   t.his
with   regard   to   the   criticism   levelled   against   the
State  of  Gujarat.  Some  legislative  enactments  like
the  Terrorist  and   Disruptive  Activities   (Prevention)
Act,    1987   (jn   short   ``the   TADA   Act")   have   taken
note    of   the    reluct.ance   shown    by   witnesses   to
depose  against  people  with  muscle  power,  money
power   or   political   power   which   has   become   the
order  of  the  day.  If  ultimately  truth  is  to  be  arrlved
at,    the    eyes    and    ears    of   justice    have    to    be
protected  so that the  interests  of justice  do  not  get
incapacitated      in      the      sense      of      making      t.he
proceedings  before  the  courts  mere  mock  trials  as
are  usually  seen  in  movies."

"42.  Likewise`  .in  Sakshi v.  Unlon  of  lndla |Sakshl v.  Unlon

of /nd/.a,  (2004)  5  SCC  518  .  2004  SCC  (Cri)  1645]  ,  the
menace  of  witnesses  turning  hostile  was  again  described
in  the following  words.  (SCC  pp.  544-45,  para 32)

"32.   The   mere   sight   of   the   accused   may   induce   an

element  of  extreme  fear  in  the  rT`ind  of the  victim  or the
witnesses  or can  put  them  in  a  state  c)f shock.  In  such  a
situation  he  or  she  may  not  be  able  to  give  full  delails
of    t:he    Incident    which    may    result    in    miscarnage    of
justice.  Therefore,  a  screen  or  some  such  arrangement
can  be  made  where  the  victim  or witnesses  do  not  have
to  undergo  the  trauma  of seeing  the  body  or the  face  of
the     accused.     Often     t.he     questions     put     in     cross-
examination   are   purposely   designed   to   embarrass   or
confuse  the  victims  of  rape  and  child  abuse.  The  object
is  that  out  of  the  feeling  of  shame  or  embarrassment,
the  victim  may  not  speak  out  or  give  details  of  certain
acts   committed   by   the   accused.   It   will,   therefore,   be
better   if  the   questions   to   be   put   by   the   accused   in
cross-examination  are  given   in  writing  to  the   presiding
officer of the  court,  who  may  put the  same to the  victim
or  witnesses   in  a   language  which   is   not  embarras`sing.
There     can     hardly     be    any    objection     to     the     other
suggestion   given    by   the   petitioner   t:hat   whenever   a
child   or   victim   of   rape   is   required   to   give   testimony,
sufficient  breaks  should  be  given  as  and  when  required.
The   provisions   of  sub-section   (2)   of  Section   327   Crpc
should   also   apply   in   Inquiry   or  trial   ot  ofrences   under
Sections  354  and  377  lpc."
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43.In state v. Sanjeev     Nanda|Statev.  Sanjeev     Nanda,
(2012)   8   SCC  450   :   (2012)  4  SCC   (Civ)   487   :   (2012)   3
SCC   (Civ)   899]   ,   the   Court  felt  constrained   in   relterating
the  growing  disturbing  trend:  (SCC  pp.  486-87,  paras  99L
101)
"99.  Witness  turning  hostile  is  a  major  disturblng  factor

faced  by  t:he  criminal  courts  in  India.  Reasons  are  many
for  the  witnesses  turning   hostile,   but  of  late,   we  see,
especially   in   high   profile  cases,  there   is  a   regularity   in
the   witnesses  turning   hostile,   either  due  to   monetary
consideratlon     or     by     other    tempting     offers     which
undermine    the    entire    criminal    justlce    system     and
people    carry    the    impression    that    the    mighty    and
powerful  can  always  get  away  from  the  clutches  of  law,
thereby  eroding  people's faith  in  the  system.

100.   Th.is    Court    .in  State    of    U.Pv.  Ramesh    Prasad
Misra|State  of  U.P. v.  Ramesh   Prasad  Misra,  (L996)  L0
SCC   360   :   1996  SCC   (Cri)   1278]   held  that  it  is  equally
settled  law  t:hat  the  evidence  of  a  hostile  witness  could
not    be    totally    rejected,    if   spoken    in    favour   of   the
prosecution  or  the  accused,   but  it  can  be  subjected  to
closest  scrut:iny  and  that  portion  of  the  evidence  which
is    consistent    with    the    case    of    the    prosecution    or
defence  may  be  accepted.  In  K,  Anbazhaganv.  5L/pf.  of
Police|K.   Anbazhaganv.  Supt.   of  Police,  (2004)  3  SC.C
767   :   2004   SCC   (Cri)   882]   ,   t:his   Court   held   that   if   a
court  finds  that  in  the  process  the  credit  of the  witness
has  not  been  completely  shaken,  he  may  after  reading
and  considering  the  evidence  of the  witness  as  a  whole,
with  due  caution,  accept,  in  the  light  of the  evidence  on
the  record  t:hat  part  of his  testimony  which  it finds  to  be
creditworthy  and  act  upon   it:.  This  is  exactly  what  was
done  in  t:he  instant  case  by  both  the  trial  court  and  the
High   Court   [San/.eev  Ivancya v.  Sfafe,   2009   SCC   Online
Del   2039   :   (2009)   160   DLT   775]   and   they   found   the
accused  guilty.

JOZ.    We    cannot,    however,    close    our    eyes    to    the
disturblng    fact    in   the    instant   case   where    even   the
injured   witness,   who   was   present   on   the   spot,   t:urned
hostile.    This   Court   in  Wanu   5harmav.  5fafe   /IVC7-of
Delhi)|Manu   Sharmav.  State   (NCT  of   Delhi),I:2010)   6
SCC     1     :     (2010)     2     SCC     (Cri)     1385]     and     inzah/.ra
Habibullah      Sheikh      (5)v.  State      of      Gujarat|Zahira
Habibullah  Sheikh  (5)v.  State  of  Gujarat,  (20061  3  SCC
374   :   (2006)   2   SCC   (Cri)   8]   had   highlighted  the  glaring
defects     in     the     system     like     non-recording     of    the
statements  correctly  by  the  police  and  the  retraction  of
the    statements    by   t:he    prosecution    witness    due    to
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intimidation,      inducement      and      other      methods      of
manipulation.   Courts,   however,   cannot  shut  their  eyes
to  the   reality.   If  a   witness   becomes   hostile   to   subvert
the  judicial  process,  the  court  shall  not  stand  as  a  mute
spectator   and   every   effort   should   be   made   to   bring
home    the   truth.    Criminal   judicial    system    cannot    be
overturned   by  those   gullible   witnesses   who   act   under
pressure,   inducement   or   intimidation.   Further,   Section
193   lpc   imposes  punishment  for  giving  false  evidence
but  is  seldom  invoked."

44.  On  the analysis of various cases,  the following  reasons
can   be   discerned   which   make  witnesses   retracting   their
statements  before the  court and  turning  hostile.

(/)  Threat/lntimidation.
(/./)  Inducement  by various  means.
(///)  Use of muscle  and  money power by the  accused.
(/v)  Use  of stock witnesses.
(v)  Protracted  trials.
(vt)   Hassles  faced   by  the   witnesses   during   Investigation
and  trial.

(v/./)   Non-existence   of   any   clear-cut   legislation   to   check
hostility  of witness.

45.  Threat   and   Intimidation   has   been   one   of   the   major
causes    for    the    hostility    of    witnesses.    Benth:im    said:
``witnesses  are  the  eyes  and  ears  of  Justice".  When  the

witnesses  are  not  able  to  depose  correctly  in  the  court  of
law,   it   results   in   low   rate   of  conviction   and   many  times
even  hardened  criminals  escape  the  conviction.  It  shakes

public  confidence  in  the  criminal  Justice  delivery  system.  It
is  for  this   reason  there   has   been   a  lot  of  discussion   on
witness  protection  and  from  various  quarters  demand   is
made for the  State  to  play a definite  role  in  coming  out with
witness  protection  programme,  at  least  in  sensitive  cases
Involving  those  in  power,  who  have  political  patronage  and
could  wield  muscle  and  money  power,  to  avert  trial  getting
tainted  and  derailed  and truth  becoming  a casualty. A stern
and  emphatic  message  to  this  effect  was  given  in Zahtra
Habibullah  case Lzahlra  Hablbullah  Shelkh  (5) v.  State  of
Gu/.araf,  (2006)  3  SCC  374  :  (2006)  2  SCC  (Crl)  8]  as well.

46.Justitying    the    measures    to    be    taken    for    witness
protection to  enable the witnesses to  depose truthfully and
without    fear,    Justice     Malimath    Committee     F2eport    on
Reforms  of  Criminal  Justice  System,   2003  has  remarked
as  under:
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"11.3.   Another   major   problem   is   about   safety   of

witnesses   and   their   family    members   who   face
danger     at     different     stages.     They     are     often
threatened    and    the    seriousness    of   the    threat
depends    upon    the   type    of   the    case    and    the
background   of  the   accused   and   his   family.   Many
times   crucial   witnesses   are  threatened   or  injured
prior  t:o  their  testifying  in  the  court.  If  the  witness
is  still  not  amenable  he  may  even  be  murdered.  In
such  situations  t:he  witness  will   not  come  forward
to  give  evidence  unless  he  is  assured  of  protection
or    is    guaranteed    anonymity    of    some    form    of
physical     disguise ....     Time     has     come     for     a
comprehensive  law  being  enacted  for  protection  of
the  witness  and  members  of his family."

47.  Almost to  similar effect are the  observations  of
the   Law   Commission   of   India   in   its   l98th   Report
[     Report     on     ``witness     Identity     protection     and
wit:ness  protection  programmes''.]  ,  as  can  be  seen
from  the  following  discussion  therein:

"The   reason    is   not   far   to   seek.    In   the   case   of

victims   of  terrorism   and   sexual   offences   against
women    and    juveniles,    we    are    dealing    wit:h    a
section    of   society   consisting   of   very   vulnerable
people,   be  they  victims  or  witnesses.  The  victims
and  witnesses  are  under fear  of  or  danger  to  their
lives  or  lives  of  their  relations  or  to  t:heir  property.
It   is   obvious  that   in  the   case  of  serious   offences
under   the    Indian    Penal    Code,    1860    and    other
special    enactments,    some    of    which    we    have
referred     to     above,     there     are     bound     to     be
absolutely     similar     situations     for     victims     and
witnesses.   While   in   the   case   of  certain   offences
under   special    statutes   such   fear   or   danger   to
victims  and  witnesses  may  be  more  common  and
pronounced,   in  the  case  of  vict:ims  and  wit:nesses
involved  or  concerned  wit:h  some  serious  offences,
fear   may   be   no   less   important.   Obviously,   if  the
trial   in   the   case   of  special   offences   is   to   be   fair
both     to     the      accused      as     well      as     to     the
victims/witnesses,   then   there   is   no   reason   as   to
why   it   should   not   be   equally   fair   in   t:he   case   of
other   general   offences   of   serious   nature   falling
under  the  Indian  Penal  Code,1860.  It  is  the  fear  or
danger   or   rather   the    likelihood    thereof   that    is
common    to    both    cases.    That    is    why    several
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general    statutes    in    other   countries    provide   for
victim  and  witness  protection."

8)         Allthis  has  created  problems  oflowconvictions  in  India.   This  has

serious    repercussions    on    the    criminal    justlce    system    itself.

Criminal     justice     is     closely     associated     with     human     rights.

Whereas,  on  the  one  hand,  it  is  to  be  ensured  that  no  Innocent

person   is   convlcted   and   thereby  deprlved   of  his   liberty,   it   is  of

equal   importance  to  ensure,   on  the  other  hand,   that  victims  of

crime    get   justice    by    punishing    the    offender.        In    this    whole

process,  protection  of  witnesses  assumes  significance  to  enable

them  to  depose  fearlessly  and  truthfully.    That would  also  ensure

fair trial  as well,  which  is  another  concomitant  of the  rule  of law.

9)         Since this  case  relates to the  issue  of protection  ofwitnesses,  we

are  eschewing  any further  discusslon  on  other  miseries  faced  by

the  wltnesses,   though  we   emphasise  the   need  for  addressing

other  problems  as  well,  at  appropriate  level,  lf  the  crimlnal  justice

system  in  this  country  is  to  succeed.   Adverting  to  the  impc)rtance

of    witness    protection,    we    may    mention    that    it    has    been

highlighted  and  emphasised  by  the  courts  in  India,  including  this

Court,    tlme    and    again.        Issues    of    protection    of    Identity    of

witnesses  and witness  protection  programme  have  been  raised  in
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number Of judgments like   NHRC vs. State of Gujarat5, People's

union  for  Civil  Liberties  (PuCL)  vs.  Union  of  lndia6,  Zahira

vs.  State  of  Gujarat7,  Sakshi  vs.  Union  of  lndia8  and  Zahira

Habibulla Sheikh vs. Gujarat9.

10)     ln  People's  Union  for  Civil  Liberties,  where.in  cons\Itut.ional.ity

some  of the  provisions  of the  Prevention  of Terrorism Act  (POTA),

2002,  were  challenged,  the  Court  carefully  analyzed  Section  30

of    the    Act,    which    had    mentioned    about    the    protection    of

witnesses.   This  provision  provides for the  proceedings to  be  held

/.r)  camera  in  order to  keep the  identity of witness  confidential.  The

Court   felt   the   reality   that   very   often   witnesses   do   not   come

forward  to  testify  before  court  in  serious  crimes.  Witnesses  are

not  ready to  give  evidence  mainly  because  their  llves  might be  in

danger.     In  the  court's  view,   Section  30  of  the  Act  maintains  a

balance  between  the  rights  of a witness,  the  rights  of an  accused

and  the  interest  of the  public.   However,  secrecy of the witness  is

an  exception and  not a rule  under this section.

11)      The   protection   of   a   child   witness,   who   may   also   be   a  victim,

`+       20()3(`J)SCAL[329
6      2003(10(SCALE967
I/      (2004)4SCC158

8      (2004)5SCC518
9       20()6(3)SCALE  967
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becomes  all  the  more  Important.    In  Saksh/. vs.  Un/-on  of /nd/-a]°,

the  Court  stressed  that  there  is  a  dire  need  to  come  up  with  a

legislation  for  the   protection   of  witnesses.     The  Court  also   had

issued  certain  guidelines  on  the  procedure  of  taking  of  evidence

from   a  child  witness.     The  Court  also   pointed   out  the  need  for

special   protection   to   a  victim   of   sexual   abuse   at   the   time   of

recording  her  statement  in  court.    The  petitioner  in  that  case  had

given  certain  suggestions  for  effectively  dealing  with  the  special

provisions  for  testimony  in  child  sexual  abuse  cases,  which  were

as follows:

a)         The  judges  shall  allow  the  use  of  a  videotaped  Interview  of  the

testimony of the  child  in the  presence  of a child-support  person.

b)         A    child    could    be    permitted    tc)    testify    through    closed    circuit

televlslon  or from  behind  a screen to  acquire  an  honest and  frank

account of the  acts complained  of without any fear.

c)         Only  the  judge  should  be  allowed  to  cross-examine  a  minor  on

the  basls of the  questions given  by the defence  in writing  after the

examination  of the  minor.

d)         Durlng   the   testimony   of   the   child,   sufficient   Interval   should   be

provided  as and when  she requires  it.
10    (2004)  5  SCC  `Fjl8
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12)      ln  some  otherjudgments,  this   Court gave  some  more  guidelines,

ln  the  following  manner:

a)        Sections  354  and  377  of  the  Indian  penal  code  should  be  tried

and  inquired  on  the  same  principles  mentioned  under  sub-

section  (2)  of Section  327  Cr.P.C.

b)        While  holding  the  trial  of  rape  or  child  sex  abuse,   some  sort  of

arrangements  like  a  screen  or  something  like  it  may  be  used  so

as   to   make   sure   that   victim   or   witnesses   (who   are   equally

vulnerable  and  need  protection  like  the victim)  do  not confront the

accused;

c)         Questions  raised  during  the  cross-examination  by  the  counsel  of

the  accused  that  are  directly  related  to  and  be  reminiscent to  the

victim  or the witnesses of the  incident should  be written  down and

given   to   the   presiding   officer   of   the   court   in   advance.      The

presiding  officer  must  put  forth  those  questions  to  the  victim  or

wltness   ln   simple   and   clear   language   and   as   far   as   possible

without making  her  uncomfortable;

13)      lt  hardly  needs  to   be   emphasised   that  failure  to   hear   material

witness   is   denial   of   fair   trial.      The   practice,   however,   to   give

protection  to  the  witnesses  is  based  on  ac/  hoc/'sm,  I.e.,  on  case
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to  case  basis.    The  Courts  have  also,   in  the  process,  adopted

different means to  ensure witness protection,  which  can  be stated

in  brief  detail:

(a)       Publication    of   evidence    of   the   witness    only   during   the

course   Of  tr.ial  and  not  aitter   [Naresh   Shridhar  Mirajkar  and

Others vs.  State  of Maharashtra and Another;  [1966 (3) SCR

744J

/b)       F2e-trial  allowed  due to  apprehension  and  threat to the  life  of

witness  [Sunil  Kumar  Pal  vs.  Phota  Sheikh  and  Other-,  AIR

1984 SC 1591]

(c)       Necessity  of  anonymity  for  victims  in  cases  of  rape  [De/A/.

Domestic Working Women's Forum vs. union of India; (1995)

1 SCC 14)I

(d)       Discouraging    the    practice    of   obtalning    adjournments    in

cases when  witness  is  present  and  accused  is  absent.  fs fare  of

u.P. vs. Shambhu Nath Singh; (2001) 4 SCC 667]

(e)       Making     threatening     of     witnesses     as     a     ground     for

c.ancellatlon   of   ball   [Ram   Govind   upadhyay   v.   Sudarshan

Singh;  11 (2002) SLT 587]

(f)       Cross-examination  by video conferencing -This  is one

of the  innovative  methods  devised,  which  is  specifically  helpful  to

the  victims  of  sexual  crimes,  particularly,  child  witnesses  who  are
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victims  of crime  as well.

14)      ln   the   instant  case   itself  the   petitioners   have   approached   this

Court   with   the   allegations   that   in   the   trials   that   are   going   on

against  Asaram,    who  is  charged  with  the  offence  of  committing

rapes  in  numerous  cases,  the  witnesses  have  been  threatened

with  serious  consequences  in  case they depose  against Asaram.

It  is  alleged  that  as  many  as  10  witnesses  have  already  been

attacked  and  three witnesses have  been  killed.

15)      There   are   four   petitioners   in   this   petition.      These   petitioners

Include  a witness,  father of a  murdered witness,  father of the chlld

rape  victim   and   a  journalist  who  escaped  a  murder  attempt  by

goons  of godman Asaram  and  his  son  Naryana Sai  and  still faces

death  threats  by  a  jailed  sharpshooter  of  Asaram  and  Narayan

Sai.        It    is    stated    that    Petitioner    No.    1    Mahender    Chawla

miraculously  survived  a  murder  attempt  on   his  life  for  daring  to

testlfy   against   so   called   godman,   Asaram   Bapu   and   his   son

Narayan  Sai  in  horrifying  cases  of  rape  of a child  and  two  sisters.

Petitioner    no.    1    also    witnessed    Narayan    Sai    doing    Tantrik

Practice   on   a   dead   body   of   a  child   in   an  Asaram   in   Madhya

Pradesh,  in  whlch  till  date  there  has  not  been  any  Investigation

due  to  the  Influence  ot Asaram.    Petitioner  no.  2  Naresh  Gupta  is
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the  father of a  murdered  witness,  named, Akhil  Gupta.   Akhil  was

killed  for  darlng  to  be  a witness  against Asaram.    Petitioner  nc).  3

Karamvir   Singh   is   the   father   of   a   child,   who   was   raped   by

Asaram.      Petitloner   no.   3's   son   Somvir   was   threatened   by   2

attackers   despite   having   State   police   security.      The   attackers

were  apprehended  and  released  on  bail.     Shocklngly  the  same

attacker,    named    Narayan    Pandey,    later    killed    a    rape-case

prosecution  witness  Kripal  Singh.    The  child   rape  victim's  family

has  been  attacked,  threatened  and   lives  in  constant  fear.     It  is

also   alleged   that   despite   being   threatened,   the   Uttar   Pradesh

Police  shockingly withdrew  half  of their  security.    Petitioner  no.  4,

Narendra Yadav  is a journalist who  survived  a  murder attempt on

his  life  because  he  dared  to write  articles to the  dislike  of Asaram

Bapu  and  Narayan  Sai.     He  now  lives  in  constant  fear  of  being

killed   as   the    Uttar   Pradesh    Police   has   given    him    a   solitary

security  guard  for  just  eight  hours  a  day,  leaving  him  to  fend  for

himself through  the  remaining  16  hours.  It  is  also  averred  that the

sharp   shooter   of  Asaram,   Narayan   Pandey,   who   is   in     jail  for

murdering  a witness  Kripal  Singh,  writes threatening  letters to  him

from  inside  the jail.

16)      The  petltloners  have  prayed  for  a  court  monitored  SIT  or  a  CBl
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probe.    It  is  stated  by  the  petitioners  that  the  prevailing  feelmg  of

fear  amongst witnesses  in  the  country  seriously  impairs  the  right

of the  people  of this  country to  live  in  a free  society  governed  by

rule  of  law.   The  right to  testify  in  courts  in  a free  and  fair  manner

without   any   pressure   and   threat  whatsoever   is   under   serious

attack today.    If one  is  unable to testify  in  courts  due  to threats  or

other  pressures,   then   it  is   a  clear  violation   of  Article  21   of  the

Constitution.     The   right  to   life   guaranteed  to  the   people  of  this

country  also  Includes  in  its fold  the  right to  live  in  a  society,  which

is  free  from   crime  and  fear  and   right  of  witnesses  to  testify  in

courts without fear or pressure.

17)      The     petitioners     had     initially     impleaded     Union     of     India    as

F{espondent    No.    1    and    States    of    Haryana,    Uttar    Pradesh,

Rajasthan,  Guiarat  and  Madhya  Pradesh  as  Respondent  Nos.  2

to6.

18)      Appreclatlng  the  importance  and  seriousness  of  the  matter,  this

Court Issued  show cause  notices  in  the  petition  on  November  18,

2016.   After the service of the  notice when the  matter came  up for

hearing  on  March  24,  2017,  this Court also   directed the  States  of

Uttar Pradesh  and  Haryana to ensure full  and  proper protection to

the  petitioners  by providing  adequate security.
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19)      When  the  matter  was  agaln  llsted  on  August  28,  2017,  Mr.    K.K.

Venugopal,  learned  Attorney    General  appeared  on  behalf  of the

Unlon   of  India,   along  with   Ms.   Pinky  Anand,  Additional   Solicltor

General.     It  was  pointed  out  that  since  this  Court  was  primarily

deallng     wlth     the     issue     pertaining      to     witness      protection

programme,   it  would   be  appropriate  that  other  States  are  also

impleaded  lnasmuch  as  the  issue  had  PAN  lndla  slgnlflcant  and

witness   protection    programme   should    be   available   in   all   the

States.     The   petitioners   were,   accordingly,   dlrected   to   implead

other  States  as  well  and  they  be  served  with  the  notice  of  this

petltlon.      Thls   is   how   the   coverage   of   the   petition   has   been

extended  to  the  entire  country,  encompassing  all  the  States  and

Union  Territories.

20)      The    petition    was    amended    and    all    the    States    and    Union

Terrltories  have  been  served  and  are  represented  through  their

respective  counsel.   When  the  matter was  thereafter taken  up for

hearing  on  November  17,  2017  all  the  respondents  were  called

upon  to  file  their  responses  indicating  as  to  what  steps  could  be

taken to  have the witness protection  programme  in  place.

21)      Mr.   Venugopal,    learned   Attorney   General   for   India   was   also
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requested  to  give  suggestions  in  the form  of a draft scheme.    It is

heartening  to  note  that  Union  of  lndla  did  not take  this  petition  as

adversarial    and    understood   the   necessity   of   having   such   a

scheme  in  the  larger  public  interest.    With  this  sensitivity  in  mind,

Ministry of  Home Affairs  have  prepared  a  draft witness  protection

scheme,  2018  and  placed  the  same  on  record  of this  case.   This

was   noted   in   the   orders   dated   April   13,   2018   and   the   State

Governments  as  well  as  Union  Territories,  who  had  already  been

supplied  with  the  copy  of  the  draft  scheme  by  the  Ministry  itself,

were  asked  to  furnish  the'r  comments  by  May  31,   2018  to  the

Ministry  of  Home Affairs.   The  Union  Government was  impressed

upon        to        finalise        the        scheme        after        receiving        the

comments/suggestions   from   the   various   Governments.      Order

dated   April   13,   2018,    Incorporating   the   aforesald   aspects,   is

reproduced  below:

"We   are   Informed   that  the   Ministry  of   Home  Affairs   has

prepared  a draft witness  Protection  Scheme  2018. A copy
of  the  said  draft  scheme  is  handed  over  to  us  in  the  court
today.  Vide  letter  dated  22nd  March,  2018,  a  copy  of  the
said  scheme  is  also  provided  to  all  the  State  Governments
and  the  Union Territories Administration  requesting  them  to
furnish   thelr   comments   by   9th   April,    2018.    Thereafter,
again   by   reminder   dated   llth  April,   2018   all   the   State
Governments  and  Union  Territories  were  asked  to  furnish
their comments  by 31st May,  2018.
We  expect  all  the  State  Governments  as well  as the  Union
Territories   to    furnish    their    comments    by   the    aforesaid
stipulated  date  of  31st  May,  2018  to  the  Ministry  of  Home
Affairs.  After  receiving  the  comments/suggestions  the  draft
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Witness  Protection  Scheme  2018  shall  be  finalized  by  the
Government,  Mnistry of Home Affairs before the  next date.

List the  matter in the  second week of August,  2018.

Learned   amicus   curiae   is   also   at   liberty   to   furnish   his
suggestions."

22)      When   the   matter  was   taken   up   on   November   19,   2018,   the

learned   Attorney   General   informed   that   after   taking   the   inputs

from  various   States  and   Union  Territories,   Central   Government

had  finalized  the  scheme  and  filed  it  in  this  Court  on  November

06,   2018  supported   by  its  affidavit.     He  was  alsc)  candid   in   hls

submission  that  this  Court  can  pass  appropriate  orders  dlrecting

all   the   States   to   adopt   that   scheme   and   provide   a   witness

protection    in    accordance    therewlth    till    the    time    appropriate

legislation  in this  behalf  is  passed.

23)      We  may  place  on  record  that  as  per  the  affldavit  of  the  Central

Government,  the  witness  Protection  Scheme,  2018  is  based  on

the   inputs   received   from   18   States/Unlon   Territories,   5   States

Legal    Services   Authorities    and    open    sources    Including    civil

society,  three  High  Courts  as  well  as  from  Police  personnel.    It  is

also  stated   that  the  scheme   has  been  finalised   in   consultation

with  Natlonal  Legal  Services  Authority  (NALSA).   It  is  mentioned

that  the  aim   and  objective  of  the  scheme  is  to  ensure  that  the
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Investigation,   prosecution   and   trial   of   criminal   offences   is   not

prejudiced   because   witnesses   are   Intimidated   or   frightened   to

give   evidence   without   protection   from   violent   or   other   criminal

recrlmination.     It  alms  to  promote  law  enforcement  by  facilitating

the  protection  of  persons  who  are  involved  directly  or  Indirectly  in

providing   assistance  to  criminal   law  enforcement  agencies  and

overall  administration  of justice.

24)      The  affidavit  further  emphasises  that  the  witnesses  need  to  be

given  the  confidence  to  come  forward  to  assist  law  enforcement

and   judicial   authorities   with   full   assurance   of   safety   and   the

present  Scheme  is  alined  to  identify the  series  of  measures  that

may    be    adopted    to    safeguard    witnesses    and    their    family

members     from     Intimidate     and     threats     against    their     lives,

reputation  and  property.

25)      At this  stage,  we  reproduce Witness  Protection  Scheme,  2018  as

filed,  in  Its  entirety:

"Witness Protection Scheme, 2018

PREFACE
Alms  &  Objective:

The   ability   of   a   witness   to   give   testimony   in   a   Judicial
setting     or    to     cooperate    with     law    enforcement    and
Investigations   without   fear   of   intimidation    or   reprisal    is
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essential   in   maintaining  the   rule   of  law.   The   objective   of
this     Scheme     is     to     ensure     that     the     investigation,
prosecution  and  trial  of  criminal  offences  is  not  prejudiced
because  witnesses   are   intimidated   or  frightened   to   give
evldence  without  protection  from   violent  or  other  criminal
recrimination.    It   alms   to    promote    law    enforcement    by
facilitatmg   the   protection   of   persons   who   are    Involved
dlrectly  or  Indirectly  in  providing  assistance  to  criminal  law
enforcement     agencies     and     overall     admmistration     of
Justice.   Witnesses   need   to   be   given   the   confldence   to
come   forward   to   assist    law   enforcement   and    Judicial
Authorlties   with   full   assurance   of   safety.    It   is   aimed   to
identlfy   series    of   measures   that    may    be    adopted    to
safeguard    vvltnesses    and    their    family    members    from
intimidation  and  threats  against  their  lives,  reputation  and

Property.

Need and  iustification for the s_c_heme:

Jeremy  Bentham   has  said  that  "Witnesses  are  the  eyes
and  ears  of  justice."  ln  cases  involving   Influential   people,
witnesses    turn    hostile    because    of    threat    to    llfe    and

property.  Witnesses  find  that there  is  no  legal  obligation  by
the state for extending any security.

Hon'ble  Supreme  Court of  India also  held  in  State  of  Guirat
v.  Anlrudh  Singh  (1997)  6  SCC  514  that  ``lt  is  the  salutary
duty   of   every   witriess   who   has   the   knowledge   of   the
commission   of   the   crime,   to   assist   the   State   in   giving
evidence."   Malimath   Committee   on   Reforms   of   Criminal
Justlce   System,   2003   said   in   its   report   that   "By   giving
evidence   relating   to   the   commission   of   an   offence,   he

performs  a  sacred  duty  of  assisting  the  court  to  discover
the  truth".  Zahira  Habibulla  H.  Shiekh  and Another  v.  State
of  Gujarat  2004  (4)  SCC  158  SC  whlle  defining  Fair  Trial
said  "lf  the  witnesses  get  threatened  or  are  forced  to  give
false  evidence that  also would  not  result  in  a fair trial".

First  ever  reference  to  Witness  Protection  in  India  came  in
14th    F{eport   of   the    Law   Commission    of    lndla   in    1958.
Further   reference   on   the   subject  are   found   in   154th   and
178th  report  of the  Law  Commission  in  India.    198th  Report
of  the  Law  Commission  of  India  titled  as  "Witness  ldentrty
Protectlon  and  Vvitness  Protection   Programmes,   2006"  is
dedlcated to the subject.

Hon'ble   Supreme   Court  observed   in  Zah/`ra  case  supra,

Writ petition {£!:I) No.156 of 201.6                                                                                                   Page 24 of 41



"country  can  afft)rd  to  expose  its  morally  correct  citizens  to

the   peril   of   being   harassed   by   anti-social   elements   like
rapists     and     murderers".           The     4th     National      Police
Commission   Report,   1980   noted   'prosecution   witnesses
are  turning   hostile   because  of  pressure  of  accused   and
there    is    need    of    regulation    to    check    manipulation    of
witnesses."

Legislature    has    Introduced    Section    195A   IPC    in    2006
making    Criminal     Intimidation    of    witnesses    a    criminal
offence   punishable   with   seven   years   of   imprisonment.
Likewise,   in   statues   namely   Juvenile   Justice   (Acre   and
Protection     of     Children)     Act,     2015,     Whistle     Blowers
Protection  Act,   2011,   Protection  of  Children  from   Sexual
Castes  and  Trlbes  (Preventlon  of Atrocities) Act,  1989  also

provides   for   safeguarding   witnesses   again   the   threats.
However    no    formal    structured    programme    has    been
Introduced  as  on  date  for  addressing  the  Issue  of  witness
protection  in  a holjstic  manner.

In    recent    year's    extremism,    terrorism    and    organized
crimes  have  grown  and  are  becoming  stronger  and  more
diverse.    In  the  investigation  becoming  and  prosecution  of
such   crimes,   it  is   essential   that  witnesses,   have  trust   in
criminal   Justice   system.    witnesses    need    to    have   the
confidence to  come forward  to  assist law enforcement  and
prosecuting  agencies.  They  need  to  be  assured  that  they
will   receive  support  and   protection   from   intimidation   and
the   harm   that  criminal   groups   might  seek  to   Inflict   upon
them  in  order  to  discourage  them  from  co-operating  with
the   law  enforcement   agencies   and   deposing   before  the
court  of  law.    Hence,  it  is  high  time  that  a  scheme  is  put  in

place   for   addressing   the    Issues    of   witness    protection
uniformly  in  the  country.

Scope of the Scheme:

Witness  Protection  may be  as  simple  as  providing  a  police
escort to the witness  up to the  Courtroom  or  using  modern
communication  technology  (such   as   audio  video   means)
for  recording   of  testimony.   In  other  more  complex  cases,
Involving        organised        criminal        group,        extraordinary
measures  are  required  to  ensure  the  witness's  safety  viz.
anonymity,  offering  temporary  residence  in  a  safe  house,

giving  a  new  identity,  and  relocation  of  the  witness  at  an
undisclosed  place.  However,  Witness  protection  needs  of
a  witness  may  have  to  be  viewed  on  case  to  case  basis
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depending  upon  their vulnerability and  threat  perception.

1. SHORT TITLE AND COMMENQEMEN±

(a)   The   Scheme   shall   be   called   "Witness   Protection
Scheme, 2018"
(b)  lt shall  come  into force from  the  date  of  Notification.

Part I

2.  DEFINITIONS:

(a)  "Code"  means  the  Code  of  Criminal  Procedure,  1973
(2  of  1974);

(b)   "Concealment  of  Identity  of  Witness"   means  and
includes  any  condition  prohibiting  publicatlon  or  revealing,
in  any  manner,  directly  or  Indirectly,  of the  name,  address
and  other  particulars which  may lead  to the  identification  of
the  witness  during  Investigation,  trial  and  post-trial  stage;

(c)  "Competent Authority"  means  a Standing  Committee
in  each   District  chaired   by     District  and   Sessions   Judge
with   Head   of  the   Police   in   the   Distr`ict   as   Member   and
Head   of   the   Prosecution   in   the   District   as   Its   Member
Secretary.

(d)  "Family  Member"  includes  p€irents/guardian,  spouse,
live-in     partner,     siblings,     children,grandchildren     of    the
witness;

(e)   I.Form"  means  "Witness  Protection  Application  Form"
appended  to this Scheme;

(f)     "ln     Camera     Proceedings"     means     proceedings
whereln  the  Competent  Authority/Court  allows  only  those

persons  who  are  necessary  to  be  present  while   hearing
and     deciding     the     witness     protection     application     or
deposing  ln  the  court;

(g)   "Live   Link"   means   and   Include   a   live   video   link   or
other   such   arrangement   whereby   a   witness,   while   not
being   physically  present  in  the  courtroom  for  deposing   in
the  matter or  interacting with  the  Competent Authority.,

(h)   "Witness   Protection   Measures"   means   measures
spelt  out  ln   Clause  7,   Part-Ill,   Part-lv  and   Part  V  of  the
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Scheme.

(I)  "Offence"  means  those  offences  which  are  punishable
with  death  or  life  Imprisonment  or  an  imprisonment  up  to
seven   years   and   above   and   also   offences   punishable
punishable  under  Section  354,  354A,  3548,   354C,  354D
and  509  of lpc.

0)   "Threat   Analysis   Report"   means   a   detailed   report
prepared  and  submitted  by  the  Head  of  the  Police  in  the
District     Investigating     the     case     with     regard     to     the
seriousness  and  credibility  of  the  threat  perception  to  the
witness   or   his   family   members.   It   shall   contain   specific
details  about  the  nature  of  threats  by  the  witness  or  his
family    to    their    life,    reputation    or    property    apart   from
analyzing   the  extent,   the   or   persons   making   the  threat,
have  the   Intent,   motive  and   resources  to  implement  the
theats.

It   shall   also   categorize  the   threat   perception   apart  from
suggesting  the  specific witness  protection  measures which
deserves to be taken  in the  matter;

(k)   "witness"  means  any  person,  who  posses  information
or document about any offence;

(I)    "witness  Protection  Application"  means  an  application
moved   by   the   witness   in   the   prescribed   form   before   a
Competent Authority for seeking  Witness  Protection  Order.
It  can   be   moved   by  the  witness,   his  family  member,   his
duly     engaged     counsel     or     lo/SHO/SDPO/Prison     SP
concerned  and  the  same  shall  preferably be  got forvvarded
through the  Prosecutor concerned,

(in)   "Witness  Protection  Fund"  means the fund  created  for
bearing  the  expenses  incurred  during  the  implementation
of   Witness   Protection   Order   passed   by   the   Competent
Authority  under this  scheme;

(n)  "witness  Protection  Order"  means  an  order  passed  by
the   Competent  Authority  detailing   the   witness   protection
measures to be taken

(a)      "Witness  Protection  Cell"  means  a  dedicated  Cell  of
State/UT  Police  or  Central   Police  Agencies  asslgned  the
duty to  implement the witness protection order.
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Pal.t  11

3.     CATEGORIES    OF
PERCEPTION:

WITN AS    PER THREAT

Category  `A'  :  Where the threat  extends  to  life  of witness  or
hls family  members,  during  lnvestlgatlon/trlal  or thereafter.

Category    `8'    .    Where    the    threat    extends    to    safety,
reputation    or    property    of    the    wltness    or    his    family
members,  during  the  investigation/trial  or thereafter.

Category  `C`  :  Where  the  threat  is  moderate  and  extends
to  harassment  or  Intimidation  of  the  witness  or  his  family
member's,        reputation        or        property,        during        the
investigation/trial  or thereafter.

4. STATE WITNESS

(a)  There  shall  be  a  Fund,  namely,  the  Wltness  Protectlon
Fund    from    which    the    expenses    Incurred     during    the
implementation  of witness  Protection  Order  passed  by the
Competent  Authority  ancl  other  related   expenditure,   shall
be  met.

(b)    The    Witness    Protection    Fund    shall    comprise    the
following:-

i.   Budgetary  allocation   made   in  the  Annual   Budget  by
the  State  Government;
ii.   Receipt  of  amount   of  costs   Imposed/ordered   to   be
deposited     by     the     courts/tribunals     in     the     witness
Protection  Fund;
iii.   Donations/contributions   from   Charitable   Institutions/
Organizations  and  individuals  permitted  by  Central/State
Governments.
iv.       Funds       contributed       under       Corporate       Social
Responsiblllty.

(c)      The      said      Fund      shall      be      operated      by      the
Department/Ministry         of         Home         under         State/UT
Government.

5.   ELLING   OF   APPLICATION   BEFORE   COMPE|ED!I
AUTHORITY:
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The   application   for   seeking   protectlon   order   under   this
scheme   can   be   filed   in   the   prescribed   form   before   the
Competent  Authonty  of  the  concerned   District  where  the
offence  is  committed,  through  its  Member  Secretary  along
with  supporting  documents,  if any.

6.          PROCEDURE          FOR          PROCESSING         THE
APPLICATION:

(a) As  and  when  an  application  is  received  by the  Member
Secretary   of  the   Competent  Authority,   in   the   prescribed
form,   it   shall   forthwith   pass   an   order   for   calling   for  the
Threat Analysis  Report from  the ACP/DSP  in  charge  of the
concerned  Police  Sub-Division.

(b)   Depending   upon  the   urgency  in   the   matter  owing   to
Imminent  threat,  the  Competent Authority  can  pass  orders
for  Interim  protection  of  the  witness  or  his  family  members
durlng  the  pendency of the  application.

(c)     The     Threat    Analysis     Report     shall     be     prepared
expeditiously   while   maintainmg   full   confidentiality   and   it
shall   reach   the   Competent  Authority  within   five   working
days of receipt of the  order.

(d)   The  Threat Analysis  Report  shall  categorize  the  threat
perception      and      also      Include      suggestive      protection
measures  for  providing  adequate  protection  to  the  witness
or  hls  family.

(e)  While  processing  the  application  for witness  protection,
the   Competent  Authority   shall   also   interact  preferably   in

person  and  if  not  possible  through  electronic  means  with
the  witness  and/or  his  family  members/employers  or  any
other   person   deemed   fit  so   as  to  ascertain  the  witness
protection  needs of the vvltness.

(f)  AIl  the  hearings  on  Wtness  Protection  Application  shall
be    held    /n-camera    by   the    Competent   Authority   while
malntalnlng  full  confldentlallty.

(g)  An  application  shall  be  disposed  of  within  five  working
days  of  receipt  of  Threat Analysis  Report  from  the  Police
authorities.

(h)     The     Witness     Protection     order     passed     by    the
Competent Authority  shall  be  implemented  by the  Vvitness
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Protection   Cell   ot  the  State/UT  or  the  Trial   Court,   as  the
case  may  be.     Overall  responsibility  of  implementation  of
all   witness   protection   orders   passed   by  the   Competent
Authonty    shall    lie    on    the    Head    of   the    Police    in    the
State/uT.

However   the   Witness   Protection   Order   passed   by   the
Competent     Authority     for     change     of     identity     and/or
relocation   shall   be   implemented   by   the   Department   of
Home  of the concerned  State/UT.

(i)    Upon    passing    of    a   Vvltness    Protection    Order,    the
Vvitness  Protection  Cell  shall  file  a monthly  follow-up  report
before the Competent Authority.

0)   ln  case,  the  Competent  Authority  finds  that  there  is  a
need    to    revise    the    Witness    Protection    Order    or    an
application  is  moved  in  this  regard,  and  upon  completion  of
trial,   a  fresh  Threat  Analysis  Report  shall   be  called  from
the   ACP/DSP   in   charge   of   the   concerned   Police   Sub-
Divislon.

7. TYPES OF PROTECTl_ON  MEASURES:

The    witness     protection     measures     ordered     shall     be

proportionate   to   the   threat   and   shall   be   for   a   specific
duration  not  exceeding  three  months  at  a  time.  They  may
Include:

(a)  Ensurlng that witness and  accused  do  not come face to
face  during  investigation  or tnal;

(b)  Monitoring  of  mall  and  telephone  calls,

(c)  Arrangement  vvlth   the  telephone   company  to   change
the  witness's  telephone  number  or  assign   him  or  her  an
unlisted  telephone  number;

(d)   Installation   of  security  devices   in   the   witness's   home
such  as security doors,  CCT\/,  alarms, fencing  etc;

(e)  Concealment  of  identity  of  the  witness  by  referring  to
him/her with the changed  name  or alphabet;

(f)  Emergency contact persons for the witness;
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(g)     Close     protection,      regular     patrolling     around     the
witness's house;

(h) Temporary change  of residence to  a  relatlve's  house  or
a nearby town,

(I)     Escort    to    and    from    the    court    and     provlsion     of
Government vehicle  or  a  State  funded  conveyance  for  the
date of hearing;

d)  Holdlng  of /.n-camera  trials;

(k)   Allowing   a   support   person   to   remain   present   during
recording  of statement and  deposition;

(I)   Usage   of  specially  designed  vulnerable  witness   court
rooms   which   have   speclal   arrangements   like   live   video
links,   one  way  mirrors  and  screens  apart  from  separate
passages for witnesses and  accused,  with  optlon to  modify
the  image  of  face  of  the  witness  and  to  modify  the  audio
feed  of the witness' voice,  so that he/she  is not identifiable:

(in)   Ensuring   expeditious   recording   of   deposition   during
trial  on  day to day basis without adjournments:

(n) Awarding  time  to  time  periodical  financial  aids/grants  to
the  witness  from  Witness  Protection  Fund  for  the  purpose
of       re-location,       sustenance       or       starting       a       new
vocation/profession,  if desired;

(o)   Any   other   form   of   protection   measures   considered
necessary.

8.  MONITORING  AND  REVIEW:

Once   the    protection    order   is    passed,    the    Competent
Authority would  monitor  Its  implementation  and  can  review
the   same   in   terms   of   follow-up   reports   received   in   the
matter.  However,  the Competent Authority shall  review the
Witness  Protection   Order  on  a  quarterly  basis  based  on
the   monthly   follow-up   report   submitted   by   the   Witness
Protection  Cell.
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9.  PROTECTION  OF

Part Ill

IDENTITY  :-

During  the  course  of  investigation  or  trial  of  any  offence,
an  application  for  seeking  Identity  protection  can  be  filed  in
the    prescribed    form    before    the    Competent    Authorlty
through  Its  Member Secretary.

Upon  receipt  of  the  application,  the  Member  Secretary  of
the  Competent  Authority  shall  call  for  the  Threat  Analysis
F2eport.    The    Competent    Authority    shall     examine    the
witness or his family members  or any other person  it deem
fit   to   ascertain   whether   there   is   necessity   to   pass   an
Identity protection  order.

During  the  course  of  hearing  of the  application,  the  Identity
of  the  witness  shall  not  be  revealed  to  any  other  person,
which   is   likely   to   lead   to   the   witness   identification.   The
Competent    Authority    can     thereafter,     dispose     of    the
application  as  per  material  available  on  record.

Once,    an   order   for   protection   of   identity   of   witness   is

passed    by    the    Competent   Authority,    it    shall    be    the
responsibility   of   Witness   Protection   Cell   to   ensure   that
Identity    of    such    witness/his    or    her    family    members
Including                name/parentage/occupation/address/digit€il
footprints  are fully protected.

As  long  as  identity  of  any  witness  is  protected   under  an
order  of  the  Competent  Authority,  the  Witness  Protection
Cell  shall  provlde  details  of  persons who  can  be  contacted
by the witness in  case  of emergency.

Part IV

10.  CHANGE OF IDENTITY:-

ln   appropriate  cases,  where  there  is  a  request  from  the
witness  for  change  of  Identity  and   based   on  the  Threat
Analysis  Report,  a  decision  can  be  taken  for  conferring  a
new identity to the witness by the Competent Authority.

Conferring             new             Identities             Includes             new
name/profession/parentage      and      provlding      supporting
documents  acceptable  by  the  Government Agencies.  The
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new  identities  should  not  deprive  the  witness  from  existing
educational/  professional/property rights.

Part V

11.  RELOCATION  OF WITNESS:

ln   appropriate  cases,  where  there  ls  a  request  from  the
witness  for  relocation  and  based  on  the  Threat  Analysis
Report,   a   decision   can   be   tat(en   for   relocation   of   the
witness  by the Competent Authority.

The  Competent  Authorlty  may  pass  an  order  for  witness
relocation  to  a  safer  place  vvlthin  the  State/UT  or  territory
of the  Indian  Union  keeping  in  Vlew the  safety,  welfare and
wellbeing  of  the  witness.  The  expenses  shall  be  borne  by
the witness  Protection  Fund.

Part VI

12. WITNESSES_TO  BE APPRISED OF THE SCHEME:

Every  state  shall  give  wide  publicrty  to  this  Scheme.    The
10    and    the    Court    shall    inform    witriesses    about    the
exi.stence  of  "Vvitness  Protection  Scheme"  and  its  salient
features.

13.     CONFIDENTIALITY     AND     PRESERVATION     OF
RECORDS:

All    stakeholders    Including    the    Police,    the    Prosecution
Department,   Court  Staff,   Lawyers  from   both   sides   shall
maintain  full  confidentiality  and  shall  ensure  that  under  no
circumstance,    any   record,    document   or    informatlon    in
relation   to   the   proceedings   under  this   scheme   shall   be
shared  with   any  person   in   any  manner  except  with  the
Trial   Court/Appellate   Court   and   that   too,   on   a   written
order.

All    the    records    pertaining    to    proceedings    under    this
scheme shall  be  preserved till such time the  related trial  or
appeal thereof is  pending  before a Court of Law. After one
year  of  disposal  of  the  last  Court  proceedings,  the  hard
copy  of the  records  can  be weeded  out  by the  Competent
Authonty  after  preserving  the  scanned  soft  copies  of  the
Same.
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OF EXPEN

ln   case   the   witness   has   lodged   a  false   complaint,   the
Home      Department   of  the   concerned   Government   can
Initiate    proceedings    for    recovery    of    the    expenditure
incurred  from  the  Witness  Protection  Fund.

15.  REVIEW:

ln  case  the witness  or the  police  authorities  are  aggrieved
by   the   decisions   of   the   Competent  Authority,   a   review
application  may  be  filed  within  15  days  of  passing  of  the
orders  by the  Competent Authority.

Witness  Protection  Scheme,  2018
Witness  Protection Application

under
Witness  Protection  Scheme,  2018

Before,
The  Competent Authority,
District

(To  be filed  in  duplicate)

Appllcatlon  for:

1.  Witness  Protection
2.  witness  ldentlty  Protection
3.  New  Identity
4.  witness  F2elocation

1                   `ba-ri-iculars     of    the   -wi/Itness     (Fill     In   ---------------------------

Age
Gender  (Male/Female/Other)
Falher`s/Mother's  Name
Fiesidential Address
Name  and  other details  of family
members of the witness who are
receiving  or  perceiving  threats

7)  Contact details  (Mobile/e-mall)

Partlculars  of Crimlnal  matter:
1)  FIR  NO.

2)  Under  Section
3)  Police  Station
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4)  D,strict                                                                           ,---------------------------

5)    D.D.     No.     (in    case    FIR     not    yet   ---------------------------
registered)
6)      Cr.Case   No.   (in   case   of   private
complalnt)

F'-=7Iiculars        of    -the-A6;i-sed        (Ifl -------------=~= ------- ` ------

available/known):
1)  Name
2) Address
3)  Phone  No.
4)  Ema,I  id

Name     &     other     particulars     of     the   ---------------------------

person     givlng/suspected     of     glvlng I:::::::::::::::::::::::::::
threats

Nature   of   threat   perceptlai;i   please rn ------------------ `-:-i
give  brief  details  of  threat  received  jn   ----,-,- `---`---` ----------
the   matter   wlth   specific   date,   place,  I ---- ` ------- `n~ ------------

mode and words used

Type  of  witness  protecllon  measures   --,----------- I ---------,---- I

prayed  by/for  the  witness                                  -------- ` ----- ~ ------------  I

Details    of    lnterlm    /    urgent   Witness   ---------------- ` ----------

Protection  needs,  if required

•    Applicant/witness    can    use    extra    sheets    for    giving

additional  information.

(Full  Name with  signature)

UNDERTAKING

1.          I    undertake   that   I   shall   fully   cooperate   with   the
competent  authority  and  the  Department  of  Home  of  the
State and Witness  Protection  Cell.
2.          I  certify  that  the  information  provided   by  me  in  this
application  is  true  and  correct  to  my  best  knowledge  and
belief.
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3.          I  understand  that  in  case,  Information  given  by  me
in  this  application  is  found  to  be  false,  competent  authority
under   the   scheme   reserves   the    right   to    recover   the
expenses    Incurred    on    me    from    out    of    the    Witness
Protection  Fund.

(Full  Name with  signature)

26)      As  is  clear from  its  reading,  the  essential  features  of the  Witness

Protectlon  Scheme,  2018  include  identifying  categorles  of  threat

perceptions,   preparation   of   a   "Threat  Analysis   F2eport"   by   the

Head  of  the  Police,  types  of  protection   measures  like  ensuring

that  the  witness  and  accused  do  not  come  face  to  face  during

investigation     etc.     protection     of    identity,     change     of    identity,

relocation  of  witness,  witnesses  to  be  apprised   of  the  scheme,

confidentiality  and  preservation  of  records,  recovery  of  expenses

etc.

27)      Since  it  is  beneficial  and  benevolent  scheme  which  is  aimed  at

strengthenlng  the  criminal  justice   system   in  this   country,   which

shall  in  turn  ensure  not  only  access  to  justice  but  also  advance

the   cause  the  justice   Itself,   all  the   States   and   Union  Territories

also  accepted that suitable  directions  can  be  passed  by the  court

to  enforce  the  said   Scheme   as  a  mandate  of  the  court  till  the
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enactment of a statute by the  Legislatures.

28)      lt   is   clear   from   the   aforesaid   events   that   the   Scheme   is   the

outcome  of the  efforts  put  in  by the  Central  Government with  due

assistance  not only from the  State  Governments  as well  as  Union

Terrltories    but   other   stakeholders    Including    Pollce    personnel,

NALSA  and   State   Legal   Services  Authorities,   High   Courts  and

even   civil   society.      There   ls   no   reason   not   to   accede   to   the

aforesaid  submission  of  the  learned  Attorney  General  and  other

respondents.

29)      As  pointed  out  above,  in  Saksh/.'s  case,  the  Court  had  insisted

about the  need  to  come  up  with  a  legislation  for the  protection  of

witnesses.       It   had   even   requested   the   Law   Commission   to

examine  certain  aspects,  which  resulted to  172nd  review   of rape

laws   by  the   Law  Commission.   However,   the   Court  specifically

rejected    the    suggestion    of    the    Law    Commlsslon    regarding

examination  of  vulnerable  witnesses  in  the  absence  of  accused.

Havlng   regard  to  the  provisions  of  Sectlon  273  of  the  Code  of

Criminal  Procedure,  which  is  based  on  the  tenets  of  principle  of

natural   justice,    that   the   witness    must    be    examined    in    the

presence  of the  accused,  such  a principle  cannot  be  sacrificed  in

trials    and    in    inquines    regarding    sexual    offences.    In    such    a
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scenario     examination     of     these     witnesses     through     video

conferencing  provides the  solution  which  balances  the  interest  of

the accused  as well  as vulnerable witnesses.

30)      Part  ll(7)(L)  of the witness  protection  scheme,  2018  provides for

usage     of     specially     designed     court     room     having     spec.ial

arrangements  like  live  links,  one  way  mirrors,  and  screens  apart

from   separate   passages   for   witnesses   and   accused   with   the

option   to   modify  the   image   of  the   face   ot  the  witness   and   to

modlfy the  audio feed  of the wltness's voice,  so that he/she  is not

identified.

31)      ln   consonance  with   the  same,   the   Delhi   Judiciary  has  already

established four Vulnerable Witness  Depositlon  Complexes in the

National   Capital   Terrltory,   the   latest   one   being   at  the   Dwarka

Dlstrict   Court,   which   was   established   in   February,   2017.   This

complex  provides  facilities  like  separate  witness  room,  separate

accused  room,  play  area for the  child witnesses,  pantry,  separate

toilet    and    an    exclusive    &    comfortable    waiting    area   and    is

equlpped   with   all   facilitles   of   audlo-visual   exchange   for   a  free

interface   between   the   presidlng   Judge,   the   witness   and   the

accused  wlthout wltness  facing  the  accused.  The  complex  has  a

separate entry for vulnerable witnesses,  so that they do  not come
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in  direct  contact  with   accused   at  any  point  of  time.   There  are

provisions for support  persons,  pre-trial  court visit and facllities for

pick  and  drop  of the  witnesses  from  their  residence.  In  this  way,

all   possible   efforts   have   been   made   for   providing   comfortable

environment  to  vulnerable  witnesses  at  this  complex  in  order  to

enable them to  give their best evidence in  criminal  proceedings.

32)      One   of  the  main   reasons  behind  establishing  these  Vulnerable

Witness  Deposition  Complexes  was  that  a  large  percentage  of

acqulttals  in  criminal  cases is due to witnesses turning  hostile and

giving  false  testimonies,  mostly  due to  lack  of  protection  for them

and  their families,  especially in  case  of women  and  children.

33)      ln  fact,  the  Supreme  Court too,  in  The  State  of Maharashrra  v.

Bandu   @   Dau/at   (Order   dt.   24.20.2017   in   Crl.   Appeal   No.

1820/2017)  has directed  as follows:

"10 ....  there  should  be  special  centres  for  examination  of

vulnerable  witnesses   in   criminal   cases   in   the   interest   of
conducive   environment   in   Court   so   as   to   encourage   a
vulnerable victim to  make a statement.  Such  centres ought
to  be  set  up  with  all  necessary  safeguards.  Our  attention
has   been   drawn   to   guidelines   issued   by  the   Delhi   High
Court  for   recording   evidence   of  vulnerable   witnesses   in
criminal  matters  and  also the fact that  four  special  centres
have  been set up at Delhi for the purpose.

*****

12.   The   directions  of   Delhi   High   Court  and   setting   up  of
special  centres  for  vulnerable  witnesses  as  noted  above
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are    consistent    with    the    decision    of    this    Court    and
supplement  the  same.   We   are   of  the  view  that  all   High
Courts  can  adopt  such  guidelines  if the  same  have  not yet
been  adopted  with  such  modificatlons  as  may  be  deemed
necessary.     Setting     up    of    one    center    for    vulnerable
wltnesses  may be  perhaps  required  almost  in  every district
in  the  country.  All  the   High   Courts  may  take  appropriate
steps  in  this  direction  in  due  course  in  phases. At  least two
such  centres  in  the  jurisdiction  of  each  High  Court  may  be
set  up  within  three  months  from  today.  Thereafter,   more
such  centres  may  be  set  up  as  per  decision  of  the  High
Courts."

34)      One  thing  which  emerges  from  the  aforesaid  dlscussion  is  that

there  is a paramount need to have witness  protection  regime,  in  a

statutory  form,  which  all  the  stakeholders  and  all  the  players  in

the  criminal  justice  system  concede.    At  the  same  tlme  no  such

legislation  has  been  brought about.   These  are  the considerations

which   had   influenced   this   Court   to   have   a   holistic   regime   of

witness   protection   which   should   be   considered   as   law   under

Article  141  of the  Constitution  till  a suitable  law  is framed.

35)      We,  accordingly,  dlrectthat  :

(I)        This  court  has  given  its  imprimaturto the  scheme  prepared

by   respondent   No.1  which   is  approved   hereby.      It   comes   into

effect forthwith .

(ii)       The  Union  of  India  as  well  as  States  and   Union  Territories

shall  enforce  the  Witness  Protection  Scheme,  2018  in  letter  and
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Splrlt.

(iii)       lt  shall  be  the  `Iaw'  underArticle  141/142  of the  constitution,

till     the     enactment     of    suitable     Parllamentary     and/or     State

Legislations  on  the  subject.

(lv)      ln    line    with    the    aforesaid    provisions    contained    in    the

Scheme,    in   all   the   district   courts   in    India,   vulnerable   witness

deposition  complexes  shall  be  set  up  by  the  States  and   Union

Territorles.    This  should  be  achieved  within  a  period  of  one  year,

i.e.,  by the end  of the year 2019.   The  Central  Government should

also   support   this   endeavour   of  the   States/Union   Territories   by

helping  them  financially and  otherwise.

36)      Writ petition  stands disposed  of in the aforesaid terms.

(A.K.  SIKRl)

(S. ABDUL NAZEER)
NEW DELHI;
DECEMBER 05, 2018.
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Reportable 
 

IN THE SUPREME COURT OF INDIA 
CRIMINAL APPELLATE JURISDICTION 

 
Miscellaneous Application No 1852 of 2019 in 

Criminal Appeal No 1101 of 2019 
 

Smruti Tukaram Badade      .... Appellant(s) 

Versus 
 

State of Maharashtra & Anr     ....Respondent(s) 
 

 
 

J U D G M E N T 
 
 
 
Dr Dhananjaya Y Chandrachud, J 

 

1 The need for and importance of setting up facilities which cater to the need for 

creating a safe and barrier free environment for recording the evidence of 

vulnerable witnesses has engaged the attention of this Court over two decades.  In 

Sakshi v Union of India1, this Court issued  directions in addition to those which were 

contained in the decision in State of Punjab v Gurmit Singh2.  The relevant extract 

from the decision in Sakshi (supra) reads thus: 

“34. […] 

(1)  The provisions of sub-section (2) of Section 327 CrPC shall, in 
addition to the offences mentioned in the sub-section, also 
apply in inquiry or trial of offences under Sections 354 and 
377 IPC.  

(2)  In holding trial of child sex abuse or rape: 

 
1  (2004) 5 SCC 518 
2  (1996) 2 SCC 384 
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(i)  a screen or some such arrangements may be made where 
the victim or witnesses (who may be equally vulnerable like 
the victim) do not see the body or face of the accused; 

(ii)  the questions put in cross-examination on behalf of the 
accused, insofar as they relate directly to the incident, 
should be given in writing to the presiding officer of the 
court who may put them to the victim or witnesses in a 
language which is clear and is not embarrassing; 

(iii)  the victim of child abuse or rape, while giving testimony in 
court, should be allowed sufficient breaks as and when 
required.” 

2 More recently, in State of Maharashtra v Bandu @ Daulat3, directions were issued by 

this Court for setting up “special centres for examination of vulnerable witnesses” in 

criminal cases so as to facilitate a conducive environment for recording the 

statements of vulnerable witnesses.  This Court dwelt on the guidelines which have  

been issued by the High Court of Delhi for recording the evidence of vulnerable 

witnesses in criminal matters and noted that special centres have  been set up in 

Delhi for that purpose.  While observing that the direction of the High Court of Delhi 

for setting up  special centres for vulnerable witnesses is consistent with the earlier 

decisions of this Court and supplement the principles which have been laid down, 

this Court issued the following directions: 

 “12. […] all High Courts can adopt such guidelines if the same 
have not yet been adopted with such modifications as may be 
deemed necessary. Setting up of one centre for vulnerable 
witnesses may be perhaps required almost in every district in the 
country. All the High Courts may take appropriate steps in this 
direction in due course in phases. At least two such centres in the 
jurisdiction of each High Court may be set up within three months 
from today. Thereafter, more such centres may be set up as per 
decision of the High Courts.” 

3 The fairness of the process of trial as well as the pursuit of substantive justice are 

determined in a significant measure by the manner in which statements of 

vulnerable witnesses are recorded. The dignity of person, which is an intrinsic 
 
3  (2018) 11 SCC 163 
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element of Article 21 of the Constitution, cannot be left to the vagaries of insensitive 

procedures and a hostile environment. Access to justice mandates that positive 

steps have to be adopted to create a barrier free environment. These barriers are 

not only those which exist within the physical spaces of conventional courts but 

those which operate on the minds and personality of vulnerable witnesses. There is a 

pressing need to facilitate the salutary purpose underlying the creation of a barrier 

free environment where depositions can be recorded freely without constraining 

limitations, both physical and emotional. This requires not just the creation of 

infrastructure but sensitizing all stakeholders.  

4       This Court issued notice to all the High Courts in pursuance of which they have 

appeared through Counsel.  Based on the material which has been placed before 

the Court, Ms Vibha Datta Makhija, amicus curiae, has prepared a tabulated 

statement of the position of infrastructure in various High Courts as of 25 October 

2021. A copy of the tabulated statement is annexed as a broad indicator at 

Annexure ‘A’ to this order. Based on the deliberations which have taken place 

during the course of proceedings in the Court, the suggestions which have been 

proposed by the amicus curiae and the responses of some of the Counsel who 

have appeared on behalf of the High Courts, the following directions are issued 

under Article 142 of the Constitution in furtherance of the earlier decisions of this 

Court. These are intended to facilitate the implementation of the directions which 

were rendered on 24 October 2017 in Bandu (supra) and earlier in other decisions.   

5         The directions are enumerated below: 

(i) The definition of “vulnerable witness” contained in Clause 3(a) of the 

‘Guidelines for recording evidence of vulnerable witnesses in criminal 



4 

matters’4 of the High Court of Delhi shall not be limited only to child witnesses 

who have attained the age of 18 years and should be expanded to include, 

inter alia, the following categories of vulnerable witnesses: 

(a) Age neutral victims of sexual assault read with Sections 273 and 327 of 

the Code of Criminal Procedure 1973 and Section 354 of the Indian 

Penal Code 18605; 

(b) Gender neutral victims of sexual assault read with Section 2(d) of the 

Protection of Children from Sexual Offences Act 2012; 

(c) Age and gender neutral victims of sexual assault under Section 377 of 

the Indian Penal Code 1860 read with paragraph 34(1) of the decision 

in Sakshi (supra); 

(d) Witnesses suffering from “mental illness” as defined under Section 2(s) 

of the Mental Healthcare Act 2017 read with Section 118 of the Indian 

Evidence Act 1872; 

(e) Any witness deemed to have a threat perception under the Witness 

Protection Scheme 2018 of the Union Government as approved by this 

Court in Mahender Chawla v Union of India6; 

(f) Any speech or hearing impaired individual or a person suffering from 

any other disability who is considered to be a vulnerable witness by the 

competent court; and 

 
4  “VWDC Scheme” available at 

http://delhihighcourt.nic.in/writereaddata/upload/notification/notificationfile_lcwcd2x4.pdf.  
5   “IPC” 
6   (2019) 14 SCC 615 
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(g) Any other witness deemed to be vulnerable by the concerned court. 

 

(ii) The High Courts shall adopt and notify a Vulnerable Witnesses Deposition 

Centres7 Scheme within a period of two months from the date of this order 

unless a scheme is already notified.  The High Courts which already have 

existing VWDC Schemes in place may consider making suitable modifications 

in conformity with the guidelines which are indicated in the present order.  In 

formulating the VWDC Scheme, the High Courts shall have due regard to the 

scheme which has been formulated by the High Court of Delhi, which has 

been duly approved in the judgment of this Court in Bandu (supra); 

(iii) Every High Court should set up an in-house permanent VWDC Committee for 

continuously supervising the implementation of the present directions and 

making a periodic assessment of the number of VWDCs required in each 

district proportionate to the time required for recording evidence of 

vulnerable witnesses and to coordinate the conduct of periodic training 

programmes; 

(iv) Every High Court is requested to make an estimation of costs towards 

manpower and infrastructure required to set up at least one permanent 

VWDC in every establishment of the District Court (or additional Sessions Court 

establishments) and estimate the optimal number of VWDCs required for the 

entire State within a period of three months; 

(v) Having due regard to the importance of conducting periodic training 

programmes for manning and managing the VWDCs and sensitizing all stake 
 
7   “VWDC” 
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holders, including judicial officers, members of the Bar and the staff of the 

court establishment, we constitute a Committee chaired by Justice Ms Gita 

Mittal, former Chief Justice of the Jammu and Kashmir High Court. The 

Committee shall devise and implement an All India VWDC Training 

Programme, besides engaging with the High Courts on the creation of  

infrastructure for VWDCs. The initial tenure of the Chairperson shall be for a 

period of two years.  All High Courts or concerned role assignees shall 

facilitate and give full cooperation in conducting training programmes in 

terms of the module which may be prepared by the Chairperson; 

(vi) Upon the estimation of costs prepared by the VWDC Committee of each 

High Court, the State Government shall expeditiously sanction the requisite 

funds within a period of three months from the date of the submission of the 

proposal or the end of the financial year, whichever is earlier, and disburse 

the funds to the High Court in accordance with the project plan. The State 

Government shall nominate a nodal officer of the Finance Department who 

shall be associated ex officio with the work of the VWDC Committee of the 

High Court, to facilitate the implementation of the proposal submitted by the 

High Court in terms of these directions; 

(vii) The High Courts shall ensure that at least one permanent VWDC is set up in 

every District Court establishment (or additional Sessions Court establishments) 

within a period of four months.  The Registrars General of the High Courts shall 

file compliance reports before this Court; 

(viii) In many States, ADR Centres have been set up by the High Courts in close 

proximity to the court establishments in the districts.  Where such ADR Centres 

are in place, the High Courts would be at liberty to ensure that the VWDC is 
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made available within the premises of the ADR Centre so as to secure a safe, 

conducive and barrier free environment for recording the depositions of 

vulnerable witnesses; 

(ix) The National Legal Services Authority8 as well as the State Legal Services 

Authorities9 have a vital stake and role, particularly in devising and 

implementing sensitization and training programmes.  The Chairperson of the 

Committee appointed by this Court is requested to engage with NALSA and 

SLSAs (subject to the directions which may be issued by the Hon’ble Executive 

Chairperson of NALSA) so as to provide an effective interface for 

implementing the scheme for training; 

(x) The Hon’ble Chief Justices of the High Courts would be at liberty to take all 

appropriate steps either on the administrative side or on the judicial side in 

furtherance of the present directions and to monitor compliance on a 

periodic basis;  

(xi) The Chief Justice of the High Court of Delhi is requested to make available a 

work space/room for the office of the VDWC Committee Training Centre and 

requisite staff, preferably personnel who have previously assisted in the 

development and implementation of the Training Modules of the Delhi High 

Court and to designate a Coordinator of the programme in consultation with 

the Chairperson.  Appropriate secretarial and logistical support staff and 

equipment may be made available to the Committee on a reasonable 

remuneration as fixed by the Chairperson.  The expenses in that regard, 

including the honorarium payable to the Chairperson shall be defrayed   by 

 
8  “NALSA” 
9  “SLSAs” 



8 

the Ministry of Women and Child Development to the Director of the Delhi 

Judicial Academy.  The Chairperson may fix a reasonable honorarium for the 

work assigned to her under the terms of this order. In the event that any 

further directions are necessary, the Chairperson may seek them before this 

Court and any communication in that regard shall be placed for further 

directions; and   

(xii) The Ministry of Women and Child Development of the Union Government shall 

designate a nodal officer for coordinating the implementation of these 

directions and for providing all logistical support to Justice Ms Gita Mittal, the 

Chairperson of the Committee appointed by this Court. This would include 

the payment of honorarium to the Chairperson in terms as fixed by the 

Chairperson and meeting the expenses, including those towards engaging 

domain experts for training programmes. The Union Ministry of Women and 

Child Development and all Ministries of Women and Child Development in 

the States shall coordinate with the Chairperson and extend logistical support. 

The High Courts shall, in consultation with the Chairperson of the Committee, 

enlist experts in the field to facilitate proper training and development of all 

stake holders. 

6 A copy of this order shall be forwarded by the Secretary General of this Court to the 

Secretary, Ministry of Women and Child Development of the Union Government and 

to the Secretaries of the Ministries of Women and Child Development of all the State 

Governments for compliance.  A copy of this order shall also be emailed to Justice 

Ms Gita Mittal for information and also to the Registrars General of all the High 

Courts for implementation by the High Courts. 

7 We conclude by recording our appreciation of the dedicated effort of the amicus 



9 

curiae. 

8 The Miscellaneous Application is accordingly disposed of. 

9 Pending application, if any, stands disposed of. 

 

 …………...…...….......………………........J. 
                                                                                           [Dr Dhananjaya Y Chandrachud] 

 
 
 

 
…..…..…....…........……………….…........J. 

                                             [Surya Kant] 
  

New Delhi;  
January 11, 2022 
-S- 
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Smruti Tukaram Badade v. State of Maharashtra & Anr. 

M.A. No. 1852 of 2019 in Crl. App. No. 1101 of 2019 

 

Reports from various High Courts in compliance of order dated 4.10.2019 passed by the Hon’ble Supreme Court for the establishment of Vulnerable 

Witness Deposition Centers (VWDC). 

 

HIGHLIGHTS: 

 24 out of 25 High Courts have submitted status reports regarding establishment of Vulnerable Witness Deposition Centers. Report from Manipur 

High Court has not been filed as per office report dated 25.10.2021.  

 In 15 out of 25 High Courts, at least 1 Permanent Vulnerable Witness Deposition Centre has been established. In 9 remaining High Courts, not even 1 

Permanent Vulnerable Witness Deposition Centre has been established. 

 Delhi has established at least 1 Permanent Vulnerable Witness Deposition Centre in all its functional District Courts. Delhi High Court has also formulated 

guidelines for recording of evidence of vulnerable witnesses in criminal matters. This has been adopted by other High Courts as well. 

 Maharashtra has the most number of Permanent Vulnerable Witness Deposition Centers in its District and Subordinate Courts. 

 

S.No

. / 

Ran

king 

Concerned 

High Court 

Date of  

Status 

Report 

Number of 

vulnerable 

witness 

deposition

s  centers 

established

-  

permanent 

Number of 

vulnerable 

witness 

deposition 

centers – 

temporary/ 

insufficient 

infrastruct

ure 

GUIDELINES Status of compliance regarding establishment of 

Vulnerable Witness Deposition Courts 

Financial 

Status/Funds 

Requested 

1. Bombay 

High Court 

[Pg. No. 5-

10A 

 

[No. of 

District 

Courts =33 ] 

 

 

 

6.9.2019 

 

 

 

 

 

 

 

 

 

 

116 

[INCLUDI

NG AT 

SUBORDI

NATE 

COURTS] 

NIL AS PER THE 

DIRECTIONS 

IN CRL. 

APPEAL NO. 

1101 OF 2019, 

NOTICE WAS 

ISSUED BY 

THE BOMBAY 

HIGH COURT 

TO THE 

REGISTRAR 

WORK COMPLETED FOR 116 VULNERABLE 

WITNESS DEPOSITION COURTS IN THE STATE 

 

 Status of establishment of Vulnerable Witness Deposition 

Courts as on 1.8.2019 

S.N

o. 

Particulars Total Grand 

Total 

1. Work Completed 115+1 116 

2. Work in Progress 72 72 

3. Tender Stage 9 9 

DIFFERENT 

DISTRICTS 

HAVE 

FORWARDE

D THEIR 

FUND 

REQUIREME

NTS TO THE 

GOVERNME

NT OF 

MAHARASH
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GENERAL TO 

ESTABLISH 

VWDCS. 

4. Estimate Stage 6 6 

 Total 203 203 

 

 Proposal for construction of a new Court building with the 

provision of a Vulnerable Witness Deposition Court is 

pending at Thane Headquarters. 

 

 

82 FUNCTIONAL VULNERABLE WITNESS 

DEPOSITION CENTERS OUT OF A TOTAL OF 227 

 

No. 

of 

Place

s 

Vulnerable Witness Deposition 

Centre 

On way 

glass to 

witness 

box 
Functional Work in 

Progress 

 With 

full-

fledge

d 

faciliti

es 

With 

partial 

faciliti

es 

With 

full-

fledged 

facilitie

s 

With 

partial 

facilitie

s 

Fun

ctio

nal 

Wo

rk 

in 

Pro

gre

ss 

227 33 49 32 31 49 23 
 

TRA. SOME 

DISTRICTS 

HAVE 

RECEIVED 

FUNDING 

AND IT IS 

PENDING 

FOR 

OTHERS. 

 

2. Rajasthan 

High Court 

[Pg. No. 43-

52 

 

[No. of 

District 

Courts = 36] 

 

 

09.01.20

20 
24 10 NO 

GUIDELINES 

AVAILABLE. 

TOTAL DISTRICTS = 35  

CENTERS PERMANENTLY ESTABLISHED = 24 

DISTRICTS 

CENTERS TEMPORARILY ESTABLISHED = 10 

DISTRICTS 

 

 Vulnerable Witness Deposition Courts/Centers set up in the 

Court premises in 24 Districts – Ajmer, Balotra, Baran, 

Bhilwara, Bikaner, Bundi, Chittorgarh, Dausa, Dholpur, 

Ganganagar, Hanumangarh, Jhunjhunu, Jaipur District, Jaipur 

Metropolitan, Jodhpur District, Jodhpur Metropolitan, 

Karauli, Merta, Pali, Sawai Madhopur, Sikar, Sirohi, Tonk and 

Udaipur 

SOME 

DISTRICTS 

HAVE 

ASKED FOR 

FUNDS FOR 

MAKING 

THE 

CENTRES 

WHICH ARE 

CURRENTL

Y 

TEMPORAR

Y INTO 
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 Temporary arrangements for Vulnerable Witness 

Deposition Courts made in 10 Districts - Alwar, Banswara, 

Bharatpur, Churu, Jaisalmer, Jalore, Jhalwar, Kota, Pratapgarh 

and Rajsamand. 

No Centre established - Dungarpur 

PERMANEN

T. NO 

INFORMATI

ON 

AVAILABLE 

ON GRANT 

OF FUNDS. 

3. Gujarat 

High Court 

[SEPARAT

E 

VOLUME 9  

 

[No. of 

District 

Courts = 34] 

05.02.20

20 
24 NIL NO 

GUIDELINES 

AVAILABLE 

24 VULNERABLE DEPOSITION CENTERS 

FUNCTIONAL 

 In 33 Judicial districts, vulnerable deposition 

centers have been planned.  

 7 district deposition centers are ready for 

inauguration by the end of February 2020. 

 2 districts Mahisagar and Narmada, new building 

for district and sessions court is under construction and 

vulnerable deposition centers under construction in 

newly constructed court buildings. 

NO 

INFORMATI

ON 

AVAILABLE 

4. Delhi High 

Court 

[SEPARAT

E 

VOLUME 2 

 

No. of 

District 

Courts = 6]  

20.01.20

20 

10 NIL DELHI HIGH 

COURT HAVE 

CREATED 

THEIR OWN 

GUIDELINES. 

GUIDELINES 

FOR 

RECORDING 

OF EVIDENCE 

OF 

VULNERABL

E WITNESSES 

IN CRIMINAL 

MATTERS. 

6 COURT COMPLEXES VULNERABLE DEPOSITION 

CENTRES ARE ESTABLISHED – TOTAL 10 WITNESS 

DEPOSITION COURTOOMS 

 Rouse Avenue District Court – vulnerable witness 

deposition centre is not established because at present, 

only CBI and Labour court are functioning. 

S.N

o 

Court 

Complex 

District No. of 

vulnerable 

witness 

deposition 

courtrooms 

established 

No. of 

vulnerable 

witness 

deposition 

courtroom

s to be  

establishe

d 

1. Tis Hazari Central 1 3 

West 0 

2. East 2 6 

NO 

INFORMATI

ON 

AVAILABLE 
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Karkardoom

a 

North-

East 

0    

Shahdara 0 

3. Dwarka South-

West 

2 NIL 

4. Rohini North-

West 

2 NIL 

North 0 

5. Patiala 

House 

New 

Delhi 

1 NIL 

6. Saket South 2 NIL 

South-

East 

0 

7. Rouse 

Avenue (not 

yet district 

court) 

New 

Delhi 

N/A N/A 

 

5. Orissa 

High Court 

[Pg. No. 53 

 

[No. of 

District 

Courts = 30] 

21.01.20

20 

9 NIL NO 

GUIDELINES 

AVAILABLE 

9 VULNERABLE WITNESS DEPOSITION 

COMPLEXES HAVE BEEN SET UP 

 9 districts where vulnerable witness deposition 

complexes have already been set up – e.g., Boudh, 

Cuttack, Dhenkanal, Ganjam, Jajpur, Khurda, 

Phulbani, Sambalpur and Sonepur.  

 In 7 districts, no space is available for setting up such 

complexes – e.g., Bhadrak, Deogarh, Jagatsinghpur, 

Jharsuguda, Keonjhar, Nuapada, Rayagada. 
Collector and the executive engineer of other districts have been 

requested to take necessary steps for construction of vulnerable 

witness deposition complexes in their districts. 

NO 

INFORMATI

ON 

AVAILABLE 

6. Madras 

High Court 

[Pg. No. 37-

42 

 

02.01.20

20 
6 NIL NO 

GUIDELINES 

AVAILABLE.  

6 CHILD FRIENDLY DEPOSITION COURT 

ESTABLISHED 

 Child Friendly Deposition Court established at City Civil 

Court Complex, Chennai 

GOVERNME

NT HAS 

SANCTIONE

D AMOUNT 

ONLY FOR 



5 
 

[No. of 

District 

Courts = 32] 

 

 

 Work completed for creation of Child Friendly Environment 
in Mahila Courts in 5 districts viz. Coimbatore, Salem, 

Madurai, Trichy, Tirunelveli 

 Funds sanctioned for setting up Vulnerable Witness and 

Child Witness Examination Centers in the Combined Court 

Building Campus at Tiruvannamalai - Construction to be 

commenced 

 Proposal for sanction of funds pending for construction of 

Vulnerable and Child Witness Examination Centers in 

Combined Court Building Campus at Salem, Karur, 

Tiruvallur, Trichy and Krishnagiri 

 Construction of Centers at Combined Court Building Campus 

at Vellore, Theni and Perambalur are pending consideration 

before High Court  

Committee for 15th Finance Commission approved 

establishment of 70 Vulnerable Witness Deposition Courts in 

61 places in the State – All Principle District Judges/District 

Judges directed to set up Centers  

SOME 

DISTRICTS 

WHILE 

OTHERS 

ARE STILL 

AWAITING 

FUNDS.  

7. Punjab & 

Haryana 

High Court 

[SEPARAT

E 

VOLUME 6 

 

[No. of 

District 

Courts in 

Punjab = 

22] 

 

 

 

 

 

21.12.20

19 

1 

 

 

________ 

5 

 

 

 

 

 

 

 

 

 

 

 

 

NIL 

 

 

__________ 

NIL 

 

 

 

 

 

 

 

 

 

 

 

 

NO 

GUIDELINES 

AVAILABLE 

CHANDIGARH – 1 VULNERABLE WITNESS CENTER 

ESTABLISHED 

 Vulnerable Witness Center established in the Judicial Courts 

Complex, Chandigarh 

__________________________________________________ 

 

PUNJAB - VULNERABLE WITNESS CENTERS 

ESTABLISHED IN 5 OUT OF 20 DISTRICTS 

 Vulnerable Witness Centers established in 5 districts – 

Patiala, Bathinda, Fatehgarh Sahib, Kapurthala and S.A.S. 

Nagar 

 Cost estimate has been approved by the Building Committee, 

Punjab for establishment of a Vulnerable Witness Center at 

Sangrur  

 Cost estimates under consideration by the Building 

Committee, Punjab for establishment of Vulnerable Witness 

STATE HAS 

GRANTED 

FUNDS FOR 

SOME 

DISTRICTS. 

COST 

ESTIMATE 

PENDING IN 

SOME 

DISTRICTS. 

IN OTHER 

DISTRICTS, 

FINANCIAL 

SANCTION 

YET TO BE 

GRANTED. 
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[No. of 

District 

Courts in 

Haryana = 

21] 

 

 

 

 

 

 

_________ 

2 

 

 

 

__________ 

NIL 

Centers at 5 districts – Ferozepur, Gurdaspur, Barnala, Mansa 

and Sri Mukatsar Sahib 

 Cost estimate under preparation for 4 districts – Moga, 

Fazilka, Tarn Taran, Pathankot 

 Provision to be made for establishment of Vulnerable 

Witness Deposition Centers in the Judicial Courts Complexes 

under construction/proposed in 5 districts- Hoshiarpur, 

Jalandhar, Ropar, S.B.S. Nagar and Khanna 

 

HARYANA – 2 VULNERABLE WITNESS DEPOSITION 

CENTERS HAVE BEEN ESTABLISHED 

 Centers established at Kurukshetra and Sirsa 

 Architectural drawing approved by the Building Committee, 

Haryana at Bhiwani, Faridabad and Rohtak 

 Architectural drawing pending before the Building 

Committee, Haryana at Narnaul 

 Architectural drawing under consideration by the Court at 

Palwal 

 Layout plan approved by the Building Committee, Haryana at 

Kaithal 

 Cost estimate pending approval before the Building 

Committee, Haryana for establishment of Vulnerable Witness 

Centers at the Judicial Court Complex at Jagadhri in District 

Yamuna Nagar and at Jhajaar 

 Cost estimate for audio-video conferencing system at the 

Vulnerable Witness Centre in the Judicial Courts Complex, 

Panipat has been approved by the Building Committee, 

Haryana and is pending before the Government of Haryana 

for administrative approval and allotment of funds 

For other Districts in Haryana, matter is under consideration 

before the Building Committee of the Court 

8. Karnataka 

High Court 

20.12.20

19 
4 1 NO 

GUIDELINES 

AVAILABLE. 

AVAILABILITY OF VULNERABLE WITNESS 

DEPOSITION COURTS IN 4 OUT OF 30 DISTRICTS  

 

NO 

INFORMATI

ON 

AVAILABLE 
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[SEPARAT

E 

VOLUME 4  

 

[No. of 

District 

Courts = 30] 

 Vulnerable Witness Deposition Court Rooms available in 3 

districts (out of 30 districts) i.e. Bengaluru City, Bengaluru 

Rural and Ballari District, Raichur 

 DISTRICT HASSAN - Court room designated to try 

POCSO Act cases (provided with child friendly environment, 

partition room in the Court hall with one-way glass, attached 

waiting room with toilet) can be used as a Vulnerable 

Witness Deposition Court 

 DISTRICT KODAGU-MADIKERI - 1 Court Room in the 

newly constructed District Court building (scheduled to be 

completed by December 2019) can be used as a Vulnerable 

Witness Deposition Court 

 DISTRICT SHIVAMOGGA - Modifications proposed to 

court room designated to try POCSO Act cases to function 

as a Child Friendly as well as Vulnerable Witness 

Deposition Court 

 DISTRICT CHAMARAJANAGAR - Cost estimate has 

been prepared and submitted by PWD, Chamarajanagar for 

alteration of ADR room into a Vulnerable Witness 

Deposition Court 

REMAINING 22 DISTRICTS – Provisions have been made, 

in consultation with the State Govt., for suitable 

space/accommodation for establishing Vulnerable Witness 

Deposition Courts 

9. Madhya 

Pradesh 

High Court 

[SEPARAT

E 

VOLUME 5  

 

[No. of 

District 

Courts = 50] 

 

16.1.202

0 
4 NIL MADHYA 

PRADESH 

HAS 

FORUMLATE

D ITS OWN 

GUIDELINES: 

NORMS 

FORMULATE

D 

REGARDING 

CONSTRUCTI

VULNERABLE WITNESS DEPOSITION CENTERS 

ESTABLISHED = 4 DISTRICTS 

 Vulnerable Witness Deposition Centers established in 4 

Districts – Jabalpur, Katni, Bhopal and Ujjain  

 Construction of 15 Vulnerable Witness Deposition Centers 

in progress in 8 Districts – Vidisha, Rewa, Dewas, Indore, 

Shajapur, Hoshangabad, Mandla and Umaria 

 Tender process pending completion for 11 Centers – 6 

Districts  

 Proposal for 19 Centers in 12 Districts – Pending 

Administrative and Financial Sanction 

STATE HAS 

GRANTED 

FUNDS FOR 

SOME 

DISTRICTS. 

TENDER 

PROCESS 

PENDING IN 

SOME 

DISTRICTS. 

IN OTHER 
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 ON OF CHILD-

FRIENDLY 

COURTS/VUL

NERABLE 

WITNESS 

COMPLEX IN 

VARIOUS 

DISTRICT 

AND TEHSIL 

PLACES OF 

THE STATE 

OF MP – 

APRIL 2017 

Detailed Project Report (DPR)/Plans – Pending in other 

Districts  

DISTRICTS, 

FINANCIAL 

SANCTION 

YET TO BE 

GRANTED. 

10. Jharkhand 

High Court 

[Pg. No. 16-

22 

 

[No. of 

District 

Courts = 24] 

 

 

11.12.20

19 
3 4 NO 

GUIDELINES 

AVAILABLE.  

TOTAL = 24 DISTRICTS  

COURTS PERMANENTLY ESTABLISHED = 3 

TEMPORARY ARRANGEMENTS MADE = 4 

 

 Vulnerable Witness Deposition Court set up – Khunti 

(complete provisions yet to be made); Pakur; Ramgarh  

 Temporary arrangement done for Vulnerable Witness 

Deposition Courts at Deoghar; Dumka (temporarily POCSO 

Court being used); Latehar (temporary arrangements made in 

Court of District & Addnl. Sessions Judge and District & 

Addnl. Sessions Judge-I, Latehar) 

 POCSO Courts established as Vulnerable Witness 

Deposition Courts – Garhwa 

 No provision for Vulnerable Witness Deposition Courts – 

Dhanbad; Giridh (POCSO Court established); Godda; 

Hazaribag (temporarily using curtains); Lohardaga 

(temporarily using curtains); Jamtara (presently using video 

conferencing room); Palamau at Daltonganj (temporarily 

video conferencing hall being used); Seraikella Kharsawan;  

Simdega 

 Cost estimate sent for setting up Vulnerable Witness 

Deposition Courts at Civil Court, Bokaro (2 Courts) and Sub-

ESTIMATIO

N COST HAS 

BEEN SENT 

FOR 

SETTING UP 

VULNERAB

LE WITNESS 

DEPOSITION 

CENTRES IN 

SOME 

DISTRICTS. 

THEY ARE 

STILL 

AWAITING 

THE FUNDS. 
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Divisional Civil Courts, Bermo at Tenughat (2 Courts); 

Chatra; Koderma; Sahibaganj (temporarily using POCSO 

Court) – pending approval 

 Map planning pending for Vulnerable Witness Deposition 

Courts - East Singhbhum, Jamshedpur 

 Map approved for Vulnerable Witness Deposition Court – 

Gumia 

 Construction in progress of Vulnerable Witness Deposition 

Court in new Civil Courts, Ranchi – Likely to be completed 

soon (temporarily using curtains) 

Lay out plan submitted for construction of new Court Complex 

– West Singhbhum, Chaibasa 

11. Uttarakhan

d High 

Court 

[Pg. No. 27-

28 

 

[No. of 

District 

Courts = 13] 

 

13.12.20

19 
2 NIL NO 

GUIDELINES 

AVAILABLE. 

VULNERABLE WITNESS DEPOSITION COURTS 

ESTABLISHED IN 2 OUT OF 13 DISTRICTS 

 

 Vulnerable Witness Deposition Courts established in 2 

districts out of 13 Districts in the State of Uttarakhand– 

Chamoli and Champawat 

Not yet established in remaining 11 districts – Almora, 

Bageshwar, Dehradun, Haridwar, Nainital, Pauri, Pithoragarh, 

Rudraprayag, Tehri Garhwal, Udham Singh Nagar and 

Uttarkashi 

NO 

INFORMATI

ON 

AVAILABLE 

12. Tripura 

High Court 

[Pg. No. 36 

 

[No. of 

District 

Courts = 8] 

 

 

09.12.20

19 

2 NIL NO 

GUIDELINES 

AVAILABLE. 

2 VULNERABLE WITNESS DEPOSITION CENTER 

ESTABLISHED 

 

 Vulnerable Witness Deposition Center established at 

Udaipur, Gomati Judicial District 

 State Government approached for release of funds for 

setting up the Vulnerable Witness Deposition Center at 

Agartala, West Tripura Judicial District 

Vulnerable Witness Deposition Centers to be established 

gradually in other Districts. 

STATE 

GOVERNME

NT HAS 

RELEASED 

FUNDS 

ONLY FOR 

TWO 

DISTRICTS 

AND WAS 

APPROACH

ED FOR 

RELEASE OF 

FUNDS IN 
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OTHER 

DISTRICTS.  

13. Meghalaya 

High Court 

[Pg. No. 30-

35 

 

[No. of 

District 

Courts = 11] 

 

 

25.10.20

19 

2 NIL GUIDELINES 

FOR 

RECORDING 

OF EVIDENCE 

OF 

VULNERABL

E WITNESSES 

IN CRIMINAL 

MATTERS 

HAVE BEEN 

DRAFTED 

BUT HIGH 

COURT HAS 

STILL NOT 

YET 

NOTIFIED 

THE 

GUIDELINES. 

2 VULNERABLE WITNESS CENTERS HAVE BEEN 

ESTABLISHED 

 

 2 Vulnerable Witness Centers established at Shillong and 

Tura District Courts [Govt. of Meghalaya, Law Dept. 

Notification No. LR (B)43/2017/Pt.I/1064 dated 19.1.2018] 

Registrar General, High Court of Meghalaya has written to 

Commissioner and Secretary, Govt. of Meghalaya, Law Dept. 

to set up Vulnerable Witness Centers in other Districts in the 

State [Letter No. HCM II/214/2017/Estt. /31 dated 22.10.2019]  

NO 

INFORMATI

ON 

AVAILABLE 

14. Jammu and 

Kashmir 

High Court 

[Pg. No. 12-

15 

 

[No. of 

District 

Courts = 20] 

 

 

25.10.20

19 

1 NIL NO 

GUIDELINES 

AVAILABLE 

1 VULNERABLE WITNESS DEPOSITION COURT 

ESTABLISHED 

 

 1 Vulnerable Witness Deposition Court established – 

District Court, Srinagar 

Steps undertaken for setting up Vulnerable Witness Deposition 

Courts in other Districts 

NO 

INFORMATI

ON 

AVAILABLE 

15. Patna High 

Court 

[Pg. No. 1-

4] 

10.12.20

19 
1 NIL HIGH COURT 

LETTER NO. 

87051/SUPRE

ME COURT 

1 VULNERABLE WITNESS DEPOSITION COURT 

ESTABLISHED 

 

NOT 

AVAILABLE 



11 
 

 

[No. of 

District 

Courts = 37] 

DEPARTMEN

T DATED 

15.12.2017 

AND HIGH 

COURT 

LETTER 

NO.91669/SUP

REME COURT 

DEPARTMEN

T DATED 

02.12.2019. 

 Vulnerable Witness Deposition Court established – Civil 

Court, Patna 

Architectural Map pending for construction of Vulnerable 

Witness Deposition Court – Civil Court, Bhagalpur 

16. Himachal 

Pradesh 

High Court 

[SEPARAT

E 

VOLUME 3  

 

[No. of 

District 

Courts = 11] 

 

 

4.1.2020 NIL 3 HIMACHAL 

PRADESH 

ADOPTED 

THE 

GUIDELINES 

AS FRAMED 

BY THE HIGH 

COURT OF 

DELHI.  

VULNERABLE WITNESS DEPOSITION CENTER 

ESTABLISHED – NIL 

 

 No Vulnerable Witness Deposition Center established – 

Chamba (presently examined in camera in child friendly 

environment); Solan (Layout plan approved for construction 

of child friendly environment in POCSO Court); Kullu (no 

provision for Vulnerable Witness Deposition Centers or 

child-friendly courts); Bilaspur and Ghumarwin in District 

Bilaspur; Shimla (child friendly courts are functional); Mandi 

(Issue regarding establishment of Vulnerable Witness 

Deposition Centers being discussed with District 

Administration); Hamirpur (no provision for Vulnerable 

Witness Deposition Centers or child-friendly courts); 

Kinnaur at Rampur Bushahr (temporary provisions made for 

child-friendly courts); 

Vulnerable Witness Deposition Centers temporarily set up – 

Kangra at Dharamshala; Sirmaur at Nahan (no provision for 

child friendly courts to try POCSO Act case – presently cases 

of juveniles are taken up in chamber by the Principal Magistrate, 

Juvenile Justice Board/ Judicial Magistrate, 1st Class); Una (no 

separate provision for child-friendly courts – presently cases of 

juveniles are taken up by the Principal Magistrate, Juvenile 

Justice Board/Addnl. CJM at Observation Home, Una) 

NO 

INFORMATI

ON 

AVAILABLE 
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17. Chhattisga

rh High 

Court 

[Pg. No. 11 

 

[No. of 

District 

Courts = 25] 

 

 

17.12.20

19 

 

 

 

 

 

 

NIL 3 NO 

GUIDELINES 

AVAILABLE 

3 TEMPORARY VULNERABLE WITNESS 

DEPOSITION CENTERS ESTABLISHED 

 

3 temporary Vulnerable Witness Deposition Centers 

established– Bilaspur, Raipur, Dantewada District (equipped 

with witness box with curtains, separate waiting room with 

drinking water facility, toilet, sofa/chairs for sitting, female 

attendant) 

 

3 SPECIAL CENTERS SET UP 

 3 Special Centers at Bilaspur, Raipur, and 

Dantewada districts  

 Infrastructure available at these special centers  

- Witness box covered with curtains.  

- Friendly environment for the vulnerable 

witnesses during deposition.  

Presence of Family members and female attendants during 

deposition/evidence for vulnerable witnesses in criminal 

matters as well as POCSO, and offences relating to women 

cases.  

NO 

INFORMATI

ON 

AVAILABLE 

 

18. Guwahati 

High Court 

[SEPARAT

E 

VOLUME 

Pg. No. 1, 

1A] 

 

[No. of 

District 

Courts in 

Assam = 27 

 

Nagaland 

=11 

07.02.20

20 

NIL NIL NO 

GUIDELINES 

AVAILABLE. 

ASSAM: VULNERABLE WITNESS DEPOSITION 

CENTER ESTABLISHED = NIL 

 Construction of Vulnerable Witness Deposition Centers is in 

progress – Udalguri and Goalpara (80% complete); Bijni in 

Chirang District (50% complete) 

 Construction work of Vulnerable Witness Deposition 

Centers has just been allotted – Tinisukia (70% complete); 

Mangaldoi (30% complete) 

ALL 

DISTRICTS 

HAVE 

ASKED FOR 

THE 

FINANCIAL 

ASSISTANC

E. EACH 

DISTRICT 

HAS 

REQUESTED 

AN 

AMOUNT OF 

RS. 50 

LAKHS. 
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Mizoram =8 

 

 

 

Arunachal 

Pradesh = 

16]  

 

 

NIL NIL NAGALAND: VULNERABLE WITNESS DEPOSITION 

CENTER CONSTRUCTED = NIL 

 No Vulnerable Witness Deposition Center constructed 

NO 

INFORMATI

ON 

AVAILABLE 

NIL 5 MIZORAM: VULNERABLE WITNESS DEPOSITION 

CENTER CONSTRUCTED = NIL 

 No Vulnerable Witness Deposition Center constructed 

 Temporary arrangements made in 5 District Courts 

NO 

INFORMATI

ON 

AVAILABLE 

NIL NIL ARUNACHAL PRADESH:  VULNERABLE WITNESS 

DEPOSITION CENTER CONSTRUCTED = NIL 

No Vulnerable Witness Deposition Center constructed 

NO GRANTS 

HAVE BEEN 

RECEIVED 

IN 

ARUNACHA

L PRADESH 

FOR VWDC. 

19. Sikkim 

High Court 

[Pg. No. 25-

26 

 

[No. of 

District 

Courts = 4] 

 

 

19.12.20

19 
NIL NIL NO 

GUIDELINES 

AVAILABLE. 

VULNERABLE WITNESS DEPOSITION CENTRE 

ESTABLISHED – NIL 

 

 Construction of Vulnerable Witness Deposition Center at 

District & Sessions Court Complex, Sichey, Gangtok, East 

Sikkim – Construction commenced in September 2018 and is 

90% complete 

 Construction of Juvenile Justice Board at Namchi – Will 

include Vulnerable Witness Deposition Center & Waiting 

Room- Construction commenced in September 2018 and 

work is in progress - 16% complete 

 Redesigning of District & Sessions Court at Namchi – Will 

include Vulnerable Witness Deposition Center & Waiting 

Room- Construction commenced in October 2018 and is 

scheduled to complete in September 2020 

 Construction of Addnl. Court building at Gyalshing - Will 

include Vulnerable Witness Deposition Center, Witness 

AMOUNT 

HAS BEEN 

SANCTIONE

D AND 

WORK IS IN 

PROGRESS. 

HOWEVER, 

STILL SOME 

BALANCE 

FUNDS ARE 

REQUIRED 

FOR 

COMPLETIN

G THE 

WORK. 
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Room & Waiting Room - Construction commenced in 

August 2019 and is scheduled to complete in August 2020 – 

35% work complete 

20. Calcutta 

High Court 

[Pg. No. 29 

 

[No. of 

District 

Courts = 22] 

 

 

06.12.20

19 

NIL NIL NO 

GUIDELINES 

AVAILABLE. 

VULNERABLE WITNESS DEPOSITION CENTRE 

ESTABLISHED – NIL 

 State Govt. decided to construct Vulnerable Witness 

Deposition Centers in Kakdwip, Baruipur, Diamond Harbour 

Court Complexes in District South 24 Parganas  

 State Govt. granted administrative approval and sanction of 

funds for Baruipur and Kakdwip Courts 

 Reminder sent to District Judge, South 24 Parganas for 

issuing cost estimate for establishment of Vulnerable Witness 

Deposition Center at Diamond Harbour Court 

FUNDS 

HAVE BEEN 

SANCTIONE

D FOR SOME 

COURTS. 

21. Kerala 

High Court 

[Pg. No. 23-

24 

 

[No. of 

District 

Courts = 14] 

 

 

20.11.20

19 

NIL NIL NO 

GUIDELINES 

AVAILABLE 

VULNERABLE WITNESS DEPOSITION CENTRE 

ESTABLISHED – NIL 

 

 Approval of uniform plan for Vulnerable Witness Deposition 

Centers in Subordinate Courts is pending with ‘Committee 

for Establishment of Courts, Tribunals and Construction of 

Court Buildings in the State’ 

 Refurbishing work commenced in POCSO Court, Ernakulam 

to incorporate child friendly features 

 Proposal for modification of POCSO Court, 

Thiruvananthapuram and Kozhikode to incorporate child 

friendly features is pending before High Court 

NO 

INFORMATI

ON 

AVAILABLE 

22. Andhra 

Pradesh 

High Court  

[Pg. No. 54 

 

17.02.20

20 
NIL NIL NO 

GUIDELINES 

AVAILABLE 

NO VULNERABLE WITNESS DEPOSITION CENTERS 

ARE ESTABLISHED IN SUBORDINATE COURTS IN 

STATE OF ANDHRA PRADESH 

NO 

INFORMATI

ON 

AVAILABLE 
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[No. of 

District 

Courts = 13] 

23. Telangana 

High Court  

[SEPARAT

E 

VOLUME 8  

 

[No. of 

District 

Courts = 10] 

24.02.20

20 
NIL NIL NO 

GUIDELINES 

AVAILABLE 

NO VULNERABLE WITNESS DEPOSITION CENTERS 

ARE ESTABLISHED IN SUBORINATE COURTS IN 

STATE OF TELANGANA 

 They have given the estimates for the setup of the 

vulnerable witness deposition centers in subordinate 

courts. 

FINANCIAL 

ESTIMATES 

HAVE BEEN 

SUBMITTED 

BY THE 

DISTRICT 

COURTS. 

24. Allahabad 

High Court 

[SEPARAT

E 

VOLUME 7  

 

[No. of 

District 

Courts = 75] 

20.12.20

19 

NIL NIL NO 

GUIDELINES 

AVAILABLE 

NO VULNERABLE WITNESS DEPOSITION CENTERS 

ARE ESTABLISHED IN SUBORINATE COURTS  

 Two judgeships at Allahabad and Lucknow have 

been identified for Child Witness Friendly Court cum 

Vulnerable Witness Deposition Centers. 

 Drawings and design made by Delhi High Court to be 

followed for establishment of these centres.  

 

STATE 

GOVERNME

NT HAD 

RELEASED 

AMOUNT 

FOR 

LUCKNOW 

BUT IT IS 

PENDING 

FOR 

ALLAHABA

D. 
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*IN THE HIGH COURT OF DELHI

+Crl.A.No. 121/2008
                                                               

        Judgment reserved on : 18th September, 2009 
            % Date of decision: 29th September, 2009

Virender ... Appellant
   through:  Mr. S.B. Dandapani, Advocate

VERSUS

The State of NCT of Delhi ....Respondent
through:  Mr. Manoj Ohri, APP for the state

                
CORAM:
HON'BLE  MS. JUSTICE GITA MITTAL

1.Whether  reporters of local papers may be allowed 
to see the Judgment?        Yes

2.To be referred to the Reporter or not?        Yes  
3.Whether the judgment should be reported in the 

Digest?         Yes

GITA MITTAL, J

1. The present appeal lays a challenge to a judgment dated 

17th August,  2007  passed  by  the  learned  Additional  Sessions 

Judge  returning  a  finding  of  guilt  against  the  appellant  for 

commission of an offence under the provisions of Section 376 of 

the IPC in the case arising out of FIR No. 234/04 registered by the 

police station Gokul Puri on 29th April 2005.  The appellant also 

assails  the  order  dated  21st August,  2007  sentencing  him  to 

undergo rigorous imprisonment for the period of seven years and 

imposing fine of Rs.1,000.  In default of payment of the fine, he 

was sentenced to undergo simple imprisonment of 10 days.  The 

court further directed benefit under section 428 of the CrPC to be 
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given to the appellant.  

2. Briefly  stated,  the  case  of  the  prosecution  against  the 

appellant was that on 28th April, 2005 at 10.30 a.m., in a house in 

front of the house of one Bhule Ram Choudhary, Gali No. 2, Sadat 

Pur,  Delhi,  he  had  committed  rape  upon  the  prosecutrix  by 

committing sexual intercourse with her without her consent.  The 

appellant pleaded not guilty and had claimed trial.  A total of 13 

witnesses  were examined by  the  prosecution  in  support  of  its 

case.   The  conviction  rests  primarily  o  the  evidence  of  the 

prosecutrix  who  was  examined  as  PW1;  PW-7  her  father  Raju 

Austin; PW10 Dr. Manisha who proved her MLC and PW 11 Ms. 

Poonam Chaudhary,  the  Metropolitan  Magistrate  who recorded 

the statement under section 164 of the CrPC of the prosecutrix.

3. Mr. S.B. Dandapnai,  learned counsel for the appellant has 

strongly contested the finding of  guilt  returned by the learned 

trial court contending that there are contradictions in all material 

particulars in the three statements given by the prosecutrix; the 

first being the statement recorded under section 161 of the CrPC; 

the  second,  being  the  statement  recorded  by  the  learned 

Metropolitan Magistrate under section 164 of the CrPC and the 

third, being her deposition in court.  The first plank of challenge is 

based on the plea that even if the contradictions in matters of 

detail  were  ignored,  however  the  prosecutrix  has  contradicted 

herself  in  her  statements  with  regard  to  the  very  place  of 

occurrence.  Learned counsel has submitted at some length that 
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this  is  a  major  contradiction.   The  second  major  contradiction 

relied upon by learned counsel for the appellant relates to the 

manner in which she was allegedly saved from the clutches of the 

appellant.  The submission is that in view thereof the prosecution 

has failed to establish the case laid against the appellant. 

4. It  is  also  contended  on  behalf  of  the  appellant  that  the 

prosecution deserves to be disbelieved for its failure to produce a 

material witness named in the statement of the prosecutrix and 

that  the same nails  the falsity  in  the case  set  up against  the 

appellant.  The further submission is that PW 4 Neelam who was 

set up by the prosecution as being the person who arrived at the 

scene  of  occurrence  and  saved  the  prosecutrix,  has  turned 

completely hostile and has denied any such occurrence.  

5. Mr.  Dandapani  has  painstakingly  urged  that  even  if  the 

allegations made by the prosecutrix are taken as true, still they 

are  insufficient  to  bring  home the  charge  of  rape  against  the 

appellant.  The submission is that the medical evidence led by 

the prosecution also does not support any finding or conclusion of 

rape.  Learned counsel further urges that the learned trial court 

has erred in completely  ignoring the explanation given by the 

accused in his statement recorded under section 313 of the CrPC 

as  to  the  motive  for  his  implication  in  the  false  case  set  up 

against him.

6.  PW  9  Dr.  Gopesh,  the  Radiologist  who  conducted  the 

examination of the prosecutrix on 29th April, 2005 and proved his 
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report  on  record  as  Exh.  PW9/A.   According  to  PW  9,  the 

prosecutrix was aged between 12-13 years.    The MLC (Exh. PW 

10/A) recorded on 28th April, 2005 mentions her age at 11 years.

7. So  far  as  the  occurrence  is  concerned,  in  the  statement 

recorded by the police  under  section 161 of  the CrPC on 28th 

April,  2005  which  was  proved  on  record  as  Ex  PW1/A,  the 

prosecutrix had stated that she was a student of class 3; that at 

about 10.30 a.m. on 28th April, 2005, she was standing outside 

her house; that the appellant who resides in front of her house 

had called her and handed over a twenty rupee note to purchase 

a bottle of a cold drink for him; that she went to the nearby shop 

and brought the cold drink.  When she went with the cold drink 

and the balance money to his house, the appellant grabbed her 

and put her on the ground.  The prosecutrix wanted to raise a 

hue and cry when the accused covered her mouth with his hand 

and forcibly removed her clothes.  He removed his own clothes as 

well and thereafter did 'galat kaam' with her.  He threatened the 

prosecutrix not to disclose the same to anybody and left her.  The 

prosecutrix has stated that thereafter she returned to her house 

and when her father returned after few hours, she disclosed the 

entire incident to him.  Her father brought her to the police who 

sent her to the GTB Hospital for the medical check up.  

8. The  prosecutrix  was  produced  before  the  learned 

Metropolitan  Magistrate  on 3rd May,  2005 when her  statement 

was recorded without an oath by the learned judge under Section 
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164 of the Criminal Procedure Code which has been exhibited on 

record as Ex PW1/B.  In this deposition, the appellant stated that 

on 28th April, 2005, the appellant herein had come to her house 

and told her to get a cold drink for which he had given her the 

money.    She had got  the cold  drink.   The prosecutrix  stated 

before  the  magistrate  that  at  that  time,  other  than  the 

prosecutrix there was no one in her house and that Virender had 

forced her to lie on the bed; forcibly removed their clothes and 

then  he  did  'gandi  harkatein'.   She  stated  that  hearing  her 

screams, one of her aunts arrived whereupon Virender left her.

It  is  noteworthy  that  when  questioned  by  the  learned 

magistrate,  the  prosecutrix  had  stated  that  she  does  not 

understand the meaning of the oath.

9. In the deposition in court as PW 1, the prosecutrix stated 

that she knows the appellant very well for the reason that he was 

residing at the same place for 3-4 years.  She made a statement 

similar to the one given by her under section 161 of the CrPC so 

far as the place of occurrence was concerned.  In her statement, 

at one place she stated that the appellant had misbehaved with 

her and that he did 'galat kaam' with her.  The witness explained 

galat kaam to mean as to what 'a husband does with his wife in 

the night'.   Certain  additions  in this  statement  so far  as  what 

happened  there  after  are  pointed  out.   For  the  first  time  the 

prosecutrix states that when she had shouted for help, one aunty 

(who she now named as Neelam) asked another lady who was 
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passing by to ascertain as to where the cries were coming from 

on which that lady, whose name she did not know, opened the 

door on which the appellant left the house while she then put on 

her clothes and returned to her house.  In the evening, when her 

father returned, she narrated the incident to him. She was taken 

by  her  father  to  the  police  station  and  her  statement  was 

recorded  thereupon.   She  identified  the  underwear  which  had 

been seized by the police as the one worn by her at the time of 

incident.  The statement given by her to the police and the one 

under section 164 of the CrPC before the Metropolitan Magistrate 

were  proved  on  record  as  Exh  PW  1/A  and  Exh  PW  1/B 

respectively. 

10. The prosecutrix had denied the suggestion put on behalf of 

the appellant to the effect that her father had taken a loan of 

Rs.4,000/-  from  the  appellant  three  months  prior  to  the 

registration of the case  with the promise to return the amount 

within one month.  It  was further suggested to the prosecutrix 

that her father had only returned Rs.1,000/- in three months and 

that the appellant had come to her house at about 7 a.m. on 28th 

April,  2005 to seek the balance money from her father for the 

reason that he was leaving for his native village and needed the 

same.  The prosecutrix also denied the suggestion that when the 

accused again demanded the money in the evening, her father 

refused to return the money and for this reason the prosecutrix 

had been tutored to  make the statement  against  the accused 
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person and he has been falsely implicated.

These very suggestions were also put to Shri  Raju Austin 

father of the prosecutrix, who testified as PW 7.  He too denied 

the same.

11. The  entire  foundation  to  bring  home  the  charge  of 

rape  on the appellant rests on the attribution of 'galat kaam' to 

him by the prosecutrix in Exh PW 1/A (statement under section 

161 of the CrPC)  as well as the statement made in court.  The 

prosecutrix has referred to his acts as 'gandi harkatein' in Exh. 

PW1/B recorded by the learned magistrate.

12. It needs no elaboration that a conviction can be based on 

the uncorroborated evidence of a prosecutrix if the same inspires 

complete confidence. 

13. It  would be useful  to refer  to  certain  observations of  the 

Apex  Court  in  the  pronouncement  reported  at  2007  Crl.L.J. 

4704 Radhu vs. State of Madhya Pradesh which succinctly 

laid down the applicable principles thus:-

“5. It is now well settled that a finding of guilt in a 
case of rape, can be based on the uncorroborated 
evidence  of  the  prosecutrix.  The very  nature  of 
offence  makes  it  difficult  to  get  direct 
corroborating  evidence.  The  evidence  of  the 
prosecutrix should not be rejected on the basis of 
minor  discrepancies  and  contradictions.  If  the 
victim of rape states on oath that she was forcibly 
subjected to sexual intercourse, her statement will 
normally be accepted, even if it is uncorroborated, 
unless the material on record requires drawing of 
an inference that there was consent or that the 
entire incident was improbable or imaginary. Even 
if there is consent, the act will still be a 'rape', if 
the girl  is  under 16 years of age. It  is  also well 
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settled  that  absence  of  injuries  on  the  private 
parts of the victim will not by itself falsify the case 
of  rape,  nor  construed  as  evidence  of  consent. 
Similarly, the opinion of a doctor that there was 
no  evidence  of  any  sexual  intercourse  or  rape, 
may not be sufficient to disbelieve the accusation 
of  rape  by  the  victim.  Bruises,  abrasions  and 
scratches  on  the  victim  especially  on  the 
forearms, writs, face, breast, thighs and back are 
indicative  of  struggle  and  will  support  the 
allegation of sexual assault. The courts should, at 
the same time, bear in mind that false charges of 
rape  are  not  uncommon.  There  have  also  been 
rare instances  where a parent  has persuaded a 
gullible  or  obedient  daughter  to  make  a  false 
charge of a rape either to take revenge or extort 
money or to get rid of financial liability. Whether 
there was rape or not would depend ultimately on 
the facts and circumstances of each case.
15. The evidence of the prosecutrix when read as 
a  whole,  is  full  of  discrepancies  and  does  not 
inspire confidence. The gaps in the evidence, the 
several  discrepancies  in the evidence and other 
circumstances  make  it  highly  improbable  that 
such  an  incident  ever  took  place.  The  learned 
Counsel  for  the  respondent  submitted  that 
defence had failed to prove that Mangilal, father 
of  prosecutrix  was  indebted  to  Radhu's  father 
Nathu  and  consequently,  defence  of  false 
implication  of  accused  should  be  rejected. 
Attention was invited to the denial by the mother 
and father  of  the prosecutrix,  of  the suggestion 
made on behalf of the defence, that Sumanbai's 
father  Mangilal  was  indebted  to  Radhu's  father 
Nathu and because Nathu was demanding money, 
they had made the false charge of rape, to avoid 
repayment. The fact that the defence had failed to 
prove the indebtedness of Mangilal or any motive 
for  false  implication,  does  not  have  much 
relevance, as the prosecution miserably failed to 
prove  the  charges.  We  are  satisfied  that  the 
evidence does not warrant a finding of guilt at all, 
and  the  Trial  Court  and  High  Court  erred  in 
returning a finding of guilt.” 

14. Inasmuch as the present case is concerned with allegations 
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of rape, a sexual offence, the ingredients of the offence must be 

considered.   In  this  behalf,  reference deserves to  be made to 

Medical  Jurisprudence and Toxicology (Twenty First  Edition)  by 

Modi at page 369 which reads thus :

“Thus to constitute the offence of rape it is 
not  necessary  that  there  should  be  complete 
penetration of penis with emission of semen and 
rupture of hymen.  Partial penetration of the penis 
within the Labia majora or the vulva or pudenda 
with  or  without  emission  of  semen  or  even  an 
attempt at penetration is quite sufficient for the 
purpose of the law.  It is therefore quite possible 
to  commit  legally  the  offence  of  rape  without 
producing any injury to the genitals or leaving any 
seminal stains.  In such a case the medical officer 
should mention the negative facts in his report, 
but should not give his opinion that no rape had 
been  committed.   Rape  is  crime  and  not  a 
medical condition.  Rape is a legal term and not a 
diagnosis  to  be  made  by  the  medical  officer  
treating the victim.  The only statement that can 
be made by the medical  officer  is that there is 
evidence of recent sexual activity.  Whether the 
rape has occurred or not is a legal conclusion, not 
a medical one.”

 (Underlining supplied)

15. The necessary ingredients which are to be satisfied to bring 

home the charge under section 376 of the IPC have been stated 

in the pronouncement of the Apex Court in MANU/SC/844/2006 

Santosh Kumar vs. State of U.P. The court placed reliance in 

para 7 on the texts on medical jurisprudence by Modi (considered 

above).  Parikh and the Encyclopadia of Crime & Justice which 

were cited in paras 38 to 39 of Madan Gopal Kakkad v. Naval 

Dubey MANU/SC/0509/1992 : [1992]2SCR921 as follows :-

“38. In Parikhs Textbook of Medical Jurisprudence 
and Toxicology, the following passage is found:
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Sexual intercourse: In law, this term 
is held to mean the slightest degree 
of  penetration  of  the  vulva  by  the 
penis  with  or  without  emission  of 
semen. It is therefore quite possible 
to  commit  legally  the  offence  of 
rape without producing any injury to 
the genitals or leaving any seminal 
stains.

39. In Encyclopedia of Crime and Justice 
(Vol. 4) at page 1356, it is stated:

...even  slight  penetration  is  sufficient 
and emission is unnecessary.

Therefore,  absence  of  injuries  on  the  private 
parts of a victim specially a married lady cannot, 
ipso facto, lead to an inference that no rape has 
been committed.”

16. The essentials of the offence have been described in 2009 

CriLJ 396 State of Punjab vs. Rakesh Kumar thus :-

“Rape”  or  “Raptus”  is  what  a  man  hath  carnal 
knowledge of  a woman by force and against  her 
will   (Co.  Litt.123-b);  or  as expressed more fully, 
'rape is the carnal knowledge of any woman, above 
the age of particular years, against her will; or of a 
woman child, under that age, with or against her 
will'  (Hale  PC  628).   The  essential  words  in  an 
indictment  for  rape  are  rapuit  and  carnaliter 
cognovit;  but  carnaliter  cognovit,  nor  any  other 
circumlocution  without  the  word  rapuit,  are  not 
sufficient in a legal sense to express rape; 1 Hon.6, 
1a, 9 Edw. 4, 26a (Hale PC 628).  In the crime of 
rape, 'carnal knowledge' means the penetration to 
any  the  slightest  degree  of  he  organ  alleged 
tohave been carnally known by the male organ of 
generation  (Stephen's  “Criminal  Law”  9th Ed.  p. 
262).   In  'Encyclopodia  of  Crime  and  Justice' 
(Volume 4, page 1356) it is stated “......even slight 
penetration  is  sufficient  and  emission  is 
unnecessary”.   In  Halsbury's  Statutes  of  England 
and Wales (Fourth Edition) Volume 12, it is stated 
that  even  the  slightest  degree  of  penetration  is 
sufficient to prove sexual intercourse.  It is violation 
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with violence of the private person of a woman-an-
outrage by all means.  By the very nature of the 
offence it is an obnoxiuos act of the highest order.”

 

17. In a judgment reported as far back as in AIR 1923 Lah 536 

Regina vs. Ferrol; Natha, the court had ruled that to constitute 

an  offence  under  section  375  IPC,  there  must  be  evidence  of 

penetration, which may occur and the hymen may remain intact. 

Vulval penetration is sufficient to constitute rape in India without 

actual seminal emission.

This was reiterated in  (1992) 3 SCC 204 Madan Gopal 

Kakkad vs. Naval Dubey wherein the Apex Court held that it is 

not essential that hymen should be ruptured, provided it is clear 

that there was penetration even if partial.

18. In this case, the Apex Court had expression concern that all 

sexual assaults on female children are not reported and do not 

come to light, there is an alarming and shocking increase of such 

cases.  Children were ignorant of the act of rape and are not able 

to offer resistance and become easy pray by lusty brutes who 

display  the  unscrupulous,  deceitful  and  insidiuos  art  of  luring 

female children and young girls.  Therefore, such offenders who 

are  menace  to  the  citilized  society  should  be  mercilessly  and 

inexorably punished in the severest terms.

19. Thus in order for the offence of rape to be complete, it is 

essential  to  establish  even  slightest  penetration.  (Ref  : 

MANU/SC/0080/1978 : 1978 CriLJ 1804 Dr. S.P. Kohli, Civil 
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Surgeon,  Ferozpur  vs.  High Court  of  Punjab & Haryana 

through Registrar.)

20. In MANU/SC/7825/2008 Moti Lal vs. State of M.P., the 

Apex  Court  had  observed  that  a   rapist  not  only  violates  the 

victim's  privacy  and  personal  integrity,  but  inevitably  causes 

serious psychological  as  well  as  physical  harm in  the process. 

Rape is not merely a physical assault -- it is often destructive of 

the  whole  personality  of  the  victim.  A  murderer  destroys  the 

physical body of his victim, a rapist degrades the very soul of the 

helpless  female.  The  court,  therefore,  shoulders  a  great 

responsibility while trying an accused on charges of rape. They 

must  deal  with  such cases with utmost  sensitivity.  The Courts 

should examine the broader probabilities of a case and not get 

swayed by minor contradictions or insignificant discrepancies in 

the statement of the prosecutrix, which are not of a fatal nature, 

to throw out an otherwise reliable prosecution case.

The evidence of PW 1 is to be tested on these touchstones.  

21. In  the  light  of  the  applicable  law,  the  testimony  of  a 

prosecutrix deserves to be recorded with utmost sensitivity and 

care.   Regard must  be had to  the trauma which the victim is 

undergoing  as  well  as  the  unwarranted  feeling  of  shame  the 

victims of such offence feel.  At the same time, the trial courts 

must discharge the onerous task of ensuring that the complete 

truth is brought on record so as to facilitate adjudication and the 

basic  question  that  is  complicity  of  the  accused  in  the 

12



commission of the offence is correctly answered.  The trial court 

must  be  satisfied  that  the  prosecutrix  has  understood  the 

essence of the acts which were committed by the accused which 

must be borne out from the recorded testimony.  These must be 

sensitively  brought  out  and  recorded  in  the  testimony  of  the 

victim. 

22. It is to be noted that the embarrassment, and reservations 

of  those  concerned  with  the  proceedings  including  the 

prosecutrix, witnesses, counsel may result in a camouflage of the 

trauma of the victim's experience.  The judge has to be conscious 

of these factors and rise above any such reservations to ensure 

that they do not cloud the real facts and the actions which are 

attributable  to  the accused persons.   The trial  courts  must  be 

alive to the onerous responsibility which rests on their shoulders 

and be sensitive in cases involving sexual abuse.

23. It  is,  therefore,  necessary and incumbent on the court  to 

sensitively examine a prosecutrix in a trial relating to commission 

of  an offence under section 376 of  the IPC to ensure that the 

prosecutrix understands and brings out in her deposition as to 

what  has  transpired.   This  requires  a  matured  and  sensitive 

handling by the court. 

24. The  testimony  of  the  prosecutrix  as  has  been  recorded 

brings  the  acts  attributed  to  the  appellant  into  sphere  of 

conjecture and speculation.  Therefore, it is essential to examine 

the medical evidence which was led by the prosecution.
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25. The prosecutrix was medically examined at 10.50 a.m. on 

28th April, 2009 by Dr. Anjali.  This doctor was not produced in the 

witness box.  The  MLC which was recorded has been proved by 

her  colleague  Dr.  Mamta  who  was  examined  as  PW  10  who 

proved  her  writing  and  signatures  thereon.   The  doctor  had 

recorded that there were no marks of injury on the body of the 

prosecution.  On the vaginal examination, the doctor has noted 

that a old healed tear was present in the hymen and that the 

vagina admitted tip of only one finger.

26. Her vaginal smear was sent for forensic testing.  The report 

of the Forensic Science Laboratory dated 28th April, 2005 Exh. PW 

13/F-1 states that no semen was detected on exhibit PW1/A, 1/B 

and 1/2 i.e. two microslides sent to the laboratory and one dirty 

underwear.  It is noteworthy that the prosecution has made no 

effort  to  connect  the  two  underwears  which  were  sent  to  the 

Forensic Science Laboratory with the one worn by the prosecutrix 

and which one was worn by the appellant.    It is to be kept in 

mind that  the medical  examination  was  conducted late  in  the 

night while the occurrence took place in the morning.

27. In the given facts,  one essential  fact also deserves to be 

noticed.   The MLC (Exh PW 10/A) which was prepared on the 

medical  examination  of  the  prosecutrix  has  been  proved  on 

record.  This document however fails to record any opinion on the 

examination which was conducted by the doctor.  It fails to give 

any  opinion  as  to  whether  the  prosecutrix  had  been  sexually 
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assaulted.  The doctor who conducted the medical examination 

was not available to the prosecution and was not produced in the 

witness box.  

28. Mr.  Ohri,  learned  APP  for  the  prosecution  has  drawn  my 

attention  to  the  Medical  Jurisprudence  and  Toxicology  (Law 

Practice  &  Procedure)  authored  by  Dr.  K.S.  Narayan  Reddy 

wherein at page 439 in the portion dealing with examination on 

the issue of 'Rape on Children', the author has observed thus:-

 “....As the age and size of the infant increases, 
the pattern of injury will become less marked but 
the circumferential tears of the vestibular mucoas 
are found up to the age of six years or more.  Full 
penile penetration produces bruising of the vaginal 
walls  and  frequently  tears  of  the  anterior  and 
posterior vaginal walls.  Anterior tears can involve 
the  blader  and  the  posterior  tears  the  anorectal 
canal.  Vaginal vault may rupture, and there may 
be  vaginal  herniation  of  abdominal  viscera.   The 
hymen  may  be  entirely  destroyed  or  may  show 
lacerations.  Blood may be oozing from the injured 
parts, or clots of blood may be found in the vagina. 
There  may  be  mucopurulent  discharge  from  the 
vagina.  In digital penetration of the infant vagina, 
there is frequently some scratching or bruising of 
the  labia  and  vestibule,  but  the  circumferential 
tears are absent.  The hymen shows a linear tear in 
the posterior or posterolateral quadrant, which may 
extend into the posterior vaginal wall and on to the 
skin of the perineum and may involve the perineal 
body.  Ano-rectal canal is rarely involved.  Bruising 
in the margins of tear and of anterior vaginal wall 
are common, but vaginal vault injury is rare.  Any 
attempt  to  separate  the  thighs  for  examination 
causes  great  pain,  because  of  the  local 
inflammation.  The child walks with difficulty due to 
pain.   The  absence  of  marks  of  violence  on  the 
genitals of the child, when an early examination is 
made is  strong evidence that  rape has  not  been 
committed.”

There is no opinion available of the doctor who conducted 
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the examination.  The MLC when examined in the context of the 

medical jurisprudence, does not appear to assist the prosecution.

29. So far as reliance on medical jurisprudence is concerned, it 

was  observed by Fazal  Ali,  J  in  MANU/SC/0120/1977 :  1977 

CriLJ  817  Pratap  Misra  vs.  State  of  Orissa that  medical 

jurisprudence is not an exact science and it  is  difficult  for  any 

doctor  to  say  with  precision  and  exactitude  as  to  when  a 

particular  injury  was  caused  as  to  the  exact  time  when  the 

appellants may have had sexual intercourse with the prosecutrix.

30. In  R vs. Ahmed Ali 11 WR Cr. 25 Nariman, J had made 

observations on medical evidence.  It was stated by the learned 

Judge  that  the  evidence  of  a  medical  man  or  other  skilled 

witnesses, however, eminent, as to what he thinks may or may 

not  have  taken  place  under  particular  combination  of 

circumstances, however, confidently, he may speak, is ordinarily 

a matter of mere opinion.

Even opinion with regard to rupture of a hymen has been 

held to be inclusive so far as commission of an offence of rape is 

concerned.

31. It is trite that medical evidence would at best be a matter of 

mere  opinion.   In  the  instant  case  certainly  from the  medical 

evidence brought on record, no conclusive finding with regard to 

the charge against the appellant can be returned. 

32. As  pointed  out  by  learned  counsel for the appellant, the 
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prosecutrix  has  also  vacilated on the issue as  to  the place of 

occurrence.  In the deposition given by her to the Magistrate, she 

has  stated  that  the  incident  occurred  in  her  house.   Her 

explanation in court that there was a hearing error on the part of 

the Magistrate is controverted by the statement to the Magistrate 

itself as she further clarified that other than the prosecutrix, there 

was no one in her house at that time.

33. So far as the contradiction in the place of occurrence in the 

statement recorded by the learned Magistrate is concerned Mr. 

Manoj Ohri, learned APP has placed reliance on the explanation 

given by PW 1.  In her deposition in court, the prosecutrix has 

stated that the incident had occurred at the house of the accused 

and  sought  to  explain  the  contradictions  in  Ex  PW  1/B  as 

inadvertence in the hearing process on the part of the learned 

Magistrate.  

It is to be  noted that the learned Metropolitan Magistrate 

appeared in the witness box as PW 11.  Exhibit PW 1/B contains a 

certificate  by  the  learned  Magistrate  to  the  effect  that  the 

statement was a “true, full and correct” account of the statement 

of  the  prosecutrix  recorded  by  her  in  her  chamber.   It  also 

certified that the same had been read over to the prosecutrix and 

admitted by her to be correct.  This statement was sent under 

sealed cover to the court concerned.

34. In the factual narration noted above, the statement of the 

prosecutrix with regard to the manner in which she escaped from 
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the clutches of  the appellant  also assumes importance.   While 

nothing was said in her statement under section 161, she has 

drastically improved on the same in the statement made by her 

under section 164 of the CrPC.  Her deposition in court improved 

even further on it and for the first time discloses the name of the 

aunty as Neelam.  She further stated that Neelam had sent yet 

another lady into the premises.  

35. It  is  noteworthy  that  Raju  Austin  appearing  as  PW7  had 

stated that Neelam was a neighbour and disclosed the name of 

the second lady as Kela.  PW7 had deposed that he had informed 

the police about her identity.  

No effort  has been made to produce the lady who would 

have been a material witness in support of the prosecution.  

36. Neelam was examined as PW 4 before the court who stated 

that  she did  not  know anyting about  the case as nothing had 

happened in her presence and she had not seen anything.  She 

denied any acquaintance with the appellant and also stated that 

she did  not  know who was  the prosecutrix.   The witness  was 

declared  hostile  and  she  had  denied  the  contents  of  the 

statements attributed to her as recorded by the police.  She also 

denied  the  specific  suggestion  that  on  28th April,  2005,  the 

prosecutrix had told her that the appellant had committed rape 

upon her.

37. Learned counsel for the appellant has painstakingly pointed 

out that there are contradictions even with regard to the time at 
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which and the contents of the information which was given by the 

prosecutrix to her father.  In this behalf, the testimony of PW 7 

father of the prosecutrix has been pointed out.  According to the 

prosecutrix, she told her father about the occurrence between 1 

and 1.15 p.m. whereas her father who was examined as PW 7 

stated that she told him about the incident only after 5 p.m.  The 

police is stated to have recorded FIR No. 434/05 at about 12.30 

a.m. On 29th April, 2005.  PW 7 has also denied having taken loan 

from the appellant and the rest of the suggestions.   

38. At this stage, learned counsel for both parties have drawn 

my attention to the examination of the appellant under section 

313 of the CrPC.  The appellant had stated that he was residing in 

the  house  opposite  to  the  prosecutrix  who  had  denied  any 

acquaintance with her.  In the answer to the last question put by 

the court, the appellant had stated that the case against him was 

false and fabricated and that prosecutrix's father has implicated 

him for the reason that PW 7 owed an amount  to appellant of 

Rs.4,000/- who was asking for return of his money.  

The trial court has not touched upon this issue at all.

39. The  principles  which  are  required  to  and  weigh  with  the 

courts in the administration of the criminal law and the justice 

delivery system have been laid down in  AIR 2002 SC 3206 : 

MANU/SC/0757/202  Ashish  Batham vs.  State  of  Madhya 

Pradesh, the Apex Court had observed thus :-

“Realities  or  truth apart,  the fundamental  and 
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basic  presumption  in  the  administration  of  criminal 
law and justice delivery system is the innocence of 
the alleged accused and till  the charges are proved 
beyond  reasonable  doubt  on  the  basis  of  clear, 
cogent,  credible  or  unimpeachable  evidence,  the 
question of  indicting  or  punishing an accused does 
not arise........” 

40. The evaluation or assessment of evidence which is brought 

on record by the prosecution  would be guided by well  settled 

principles best stated in the words of Justice V.R. Krishna Iyer in 

(1978) 4 SCC 161 (page 162 para 2) : MANU/SC/0093/1978 

Inder Singh & Anr.  vs.  The State (Delhi  Administration) 

thus :-

“2. Credibility of testimony, oral and circumstantial, 
depends considerably on a judicial evaluation of the 
totality,  not isolated scrutiny.  While it  is  necessary 
that  proof  beyond  reasonable  doubt  should  be 
adduced in all criminal cases, it is not necessary that 
it should be perfect. If a case is proved too perfectly, 
it  is  argued that it  is  artificial;  if  a  case has some 
flaws, inevitable because human beings are prone to 
err, it is argued that it is too imperfect. One wonders 
whether  in  the  meticulous  hypersensitivity  to 
eliminate  a  rare  innocent  from  being  punished, 
many,  guilty  men  must  be  callously  allowed  to 
escape.  Proof  beyond  reasonable  doubt  is  a 
guideline, not a fetish and guilty man cannot away 
with  it  because  truth  suffers  some  infirmity  when 
projected  through  human  processes.  Judicial  quest 
for  perfect  proof  often  accounts  for  police 
presentation of fool-proof concoction. Why fake up ? 
Because  the  court  asks  for  manufacture  to  make 
truth look true ? No, we must be realistic.” 
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41. An examination of the statement made by the prosecutrix 

would have to be examined in the context of the social milieu 

from which a victim may hail.  A person who has grown up with 

the family surviving in a single room dwelling may carry different 

impressions and knowledge of intimacies.  An understanding of a 

child  as  to  what  has  been  done  to  her  would  depend  on  her 

maturity, education and knowledge which could be sourced from 

several  factors  including  education,  exposure,  environment; 

upbringing and media.  In the Indian context, society and societal 

relationships still  follow conservative patterns.  There are large 

pockets  even  in  Delhi,  many  communities  and  social  groups 

where covering of heads and the purdah system in the presence 

of males is still prevalent.  Physical display of affection between 

persons of opposite sexes in the form of even holding of hands is 

unacceptable, and a hug is absolutely taboo.  By and large there 

is  no  physical  display  of  affection,  intimacy  or  closeness  and 

gestures  as  hugging  or  kissing  invite  public  censure  even 

amongst the progressive and modern.   The conventional Indian 

namaskar manifests the traditional reserve of the nation.

42. Commission  of  an  offence  under  section  376  certainly 

requires  some  evidence  with  regard  to  the  acts  which  were 

committed by an accused person to establish the ingredients of 

the offence.  The statement which has been recorded in court 

does not at all enable any conclusion to be derived as to what 

was  the comprehension  of  the prosecutrix  as  to  what  are the 
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relations  between a husband and wife.   In  any traditional  and 

conservative  Indian  family,  any  act  from  mere  touch  to  the 

ultimate  intimacy  of  sexual  intercourse  between  persons  not 

married  to  each  other  would,  in  common  parlance,  would  be 

covered  within  the  gamut  of  acts  which  could  be  labelled  as 

“galat kaam” or “gandi harkatein”. This range would also cover 

the intimacies shared by a married couple.  Such understanding 

of  even  the  learned  trial  judge  is  manifested  from  the 

proceedings in that while putting the evidence to the appellant 

under section 313 of the CrPC, as question 4, it has been put to 

the appellant that he had “misbehaved” with the prosecutrix.

43. The  prosecutrix  has  explained  'galat  kaam'  to  mean 

'something  that  the  husband  and  wife  do  in  the  night'.   No 

questions  to  ascertain  the  size  of  the  house;  background; 

whether the prosecutrix has any siblings or any other relatives 

who  were  cohabiting  have  been  put.   The  record  does  not 

indicate as to what is the comprehension or understanding level 

of this child.  The testimony of the prosecutrix does not reflect as 

to what is  her understanding of  the physical  intimacy which a 

married couple shares.  

44. In the present case, the evidence does not disclose as to the 

nature of the environment in which the prosecutrix was growing 

up.  In the testimony of her father Raju Austin who appeared as 

PW7 and the prosecutrix as PW 1, her mother had left the house 

on  account  of  quarrel  with  her  father  over  his  drinking  habit 
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where was the occasion to witness intimacies between spouces. 

PW 1 has stated that  her  father earned about Rs.400-500 per 

week as a cleaner  of  private  vehicles.   The proseuctrix  was a 

mere child  and a student  of  class  III  years  at  the time of  the 

incident.  

45. In her statement before the learned magistrate on the 3rd of 

May, 2005, PW 1 used a less strong expression.  She attributed 

“gandi  harkatein” to the accused.   The prosecutrix  had stated 

that  she did  not  understand the meaning of  oath.   Thus  both 

statements leave the conclusion to be arrived at by the judge to 

be based on supposition and conjecture.

46. Having regard to the well settled principles laid down by the 

courts and in several judicial pronouncements of the Apex Court, 

the acts alleged by the prosecutrix would not by themsleves be 

sufficient to invite a finding of guilt for commission of an offence 

under section 376 of Indian Penal Code.  This is not to say that 

such  conduct  is  permissible  or  acceptable.   However  we  are 

concerned with a finding of guilt for a serious charge of rape in 

the instant case.

47. Learned  APP  has  placed  a  pronouncement  of  this  court 

wherein  a  prosecutrix  has  used  the  same expression.   In  the 

judgment of this court reported at MANU/SC/2043/2009 entitled 

Maruti  vs.  State.   The  prosecutrix  had  used  the  same  very 

expression to describe the offence of rape.  In this case however 

the  mother  of  the  prosecutrix  had  reached  the  scene  of 
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occurrence  while  the  appellant  was  in  the  act  and  had 

corroborated the deposition of the prosecutrix.

It is noteworthy that the prosecutrix was a married lady and 

the report of the Forensic Science Laboratory had supported the 

deposition of the prosecutrix.  

It is not so in the instant case.

In another judgment reported at MANU/SC/7825/2008 : JT 

2008 8 SCC 271 Moti Lal vs. State of U.P., the Apex Court 

had  reiterated  the  well  settled  principle  that  the  victim  of  a 

sexual assault is not to be treated as an accomplice and as such 

her  evidence  does  not  require  corroboration  from  any  other 

evidence including the evidence of the doctor.  It was further held 

that in a given case even if the doctor who examined the victim 

does not find any sign of rape, it is no ground to disbelieve the 

sole testimony of the prosecutrix if it inspires confidence.

It was further held that it is only if the court finds it difficult 

to  place  implicit  reliance  on  her  testimony  which  may  lend 

assurance of her testimony, amount of corroboration require in 

the case of an accomplice.

48. It needs no elaboration and has been repeatedly held that 

whatever be the nature of evidence oral or documentary, direct 

or circumstantial,  it is essential for the prosecution to prove the 

necessary  ingredients  of  the  offence.   In  view  of  the  above 

discussion,  it  may  not  be  proper  to  return  a  finding  of  guilt 

against  the  appellant  for  the  commission  of  an  offence  under 
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section  376  based  on  the  deposition  of  the  prosecutrix,  oral 

evidence  or  the  medical  evidence  which  has  been  led  by  the 

prosecution. 

49. Before parting with this case, it is necessary to consider an 

important issue relating to the examination of a child witness as 

well  as  a  one,  who  is  the  victim  in  the  offence.   There  are 

examinations of a victim by the investigating agency; or in court 

(A doctor performs a medical examination).   Several areas are 

covered  by  existing  legislation  and  others  by  directions  and 

guidelines in binding pronouncements of the Apex Court and this 

court.  Jurisdiction and power conferred by the legislature is not 

exercised  and  directions  in  precedents  not  followed,  having 

disastrous consequences upon the criminal  justice dispensation 

system.   Having  regard  to  the  importance  of  these  issues, 

learned  counsels  appearing  in  the  case  have  facilitated 

examination  of  the  statutory  provisions  and  the  judicial 

precedents noticed hereafter.

50. The court rooms in the court building are normally crowded 

places.  The occupants include hardened criminals as well.  The 

court  room  environment  is  unfamiliar  and  would  definitely  be 

unfriendly to a child who is require to testify as a witness.  The 

trauma if  the  child  witness  is  a  victim as  well  is  only  further 

aggravated.   An  already  apprehensive  child  in  an  unfriendly 

atmosphere  is  in  difficulty  even  in  recounting  his  or  her 

experience.   Such nervous testimony is then exposed to be torn 
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to shards by a skillful defence lawyer.

51. The treatment of victims of sexual assault or child witnesses 

in such cases in court during their  testimony has come up for 

repeated  criticism.   The  defence  strategy  of  repetitive 

questioning of the prosecutrix as to the details of the occurrence 

under the pretence of testing her statement for inconsistency in 

an attempt to secure varying interpretations of the occurrence 

given by her so as to make them appear inconsistent with her 

allegations has come up for criticism repeatedly.  Faced with the 

frequency of crimes against women, the Parliament enacted the 

Criminal  Law  (Amendment  Act)  1883  which  was  a  statutory 

recognition of the need to make the law of rape more realistic. 

Sections 375 and 376 were amended and more penal provisions 

were incorporated for benefiting such custodians who molest a 

woman in custody and care.  Section 114(a) was also added in 

the  Evidence  Act  for  drawing  a  presumption  in  certain 

prosecutions for rape involving such custodians.  

52. Chapter  9  of  the  Indian  Evidence  Act,  1872  deals  with 

'witnesses'.  As per Section 118, all persons shall be competent to 

testify unless the court considers that they are prevented from 

understanding the questions put to them, or from giving rational 

answers to those questions, by tender years, extreme old age, 

disease, whether of body or mind, or any other cause of the same 

kind.  An explanation has been incorporated by the legislature to 

clarify that a lunatic is not incompetent to testify, unless he is 
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prevented by his lunacy from understanding the questions put to 

him and giving rational answers.  Thus so far as the competency 

to appear as a witness, the legislature has underlined the basic 

requirement  of  a  person's  understanding  of  the  obligation  to 

speak  the  truth  and  to  give  an  accurate  impression  and 

possession of the mental capacity at the time of the occurrence 

concerning which he has to testify and to receive an accurate 

impression of it.  This would be more so in case the witness is a 

child  of  tender  years.   An  assessment  by  the  court  of  the 

competency of a child who is to appear as the witness on these 

issues is essential.  It is also necessary to ascertain as to whether 

the witness had a memory sufficient  to retain an independent 

recollection of the occurrence; capacity to understanding simple 

questions about it and the capacity to express his/her memory of 

the occurrence.  (Ref :  State vs. Allen, 70 Wn,2d 690, 424 

P.2d 1021 (1967)

53. So far as the competency of a child to testify as a witness is 

concerned,  the  courts  in  India  have  relied  on  the  proposition 

formulated  by  Justice  Brewer  in  Wheeler  vs.  United States 

159 US 523 (1895) who had opined that the evidence of a child 

witness is not required to be rejected per se, but the Court as a 

rule of prudence considers such evidence with close scrutiny and 

only on being convicted about the quality thereof and reliability 

can record conviction, based thereon.......

54. The  reservation  expressed  with  regard  to  evaluating  the 
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testimony of a witness is based on apprehensions that children 

may be vulnerable and susceptible to be swayed by what others 

tell and the child witness is an easy pray to tutoring and therefore 

their  evidence  must  be  evaluated  carefully  and  with  greater 

circumspection.   (Ref  :  Panchhi  vs.  State  of  U.P. 

MANU/SC/0530/1998 : 1998 CriLJ 4044.)

55. It is equally well settled that  if satisfied that the testimony 

of the child witness is a voluntary expression of what transpired 

and is an accurate impression of the same, no corroboration of 

the testimony is  required.   The Supreme Court  has repeatedly 

ruled that there is no rule of practice that the evidence of a child 

witness needs corroboration and stated that conviction can be 

based on it.  It is only as a rule of caution and prudence that the 

court  may  require  that  it  would  be  desirable  to  have 

corroboration from other  dependable  evidence.    (Ref  :  Dattu 

Ramrao  Sakhare  &  Ors.  vs.  State  of  Maharashtra 

MANU/SC/1185/1997 :  (1997) 5 SCC 341; Suryanarayana 

vs.  State of  Karnataka MANU/SC/0001/2001 :  2001 CriLJ 

705)

56. The manner in which evidence is required to be assessed by 

the  courts  has  been  laid  down  in  a  catena  of  decisions  from 

MANU/SC/0037/1952 : AIR 1952 SC 353 Hanumant vs. The 

State of Madhya Pradesh.  

57. In Rameshwar vs. State of Rajasthan AIR 1952 SC 54 

the Apex Court was concerned with the conviction of the accused 
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for the rape of a 18 year old girl.  The Additional Sessions Judge 

concerned  with  the  appeal  has  certified  that  she  did  not 

understanding  the  sanctity  of  the  oath.   The  evidence  of  the 

witness in court was recorded without administering any oath to 

her.  On appeal, the sessions court held that the evidence was 

sufficient enough to form the basis of a moral conviction but was 

legally insufficient. This was overruled by the High Court which 

granted leave to appeal to the Apex Court.

The Apex Court observed that the omission to administer an 

oath  goes  to  the  credibility  of  the  witness  and  not  his 

competency.   Section 118 of the Indian Evidence Act makes it 

clear that there is always competency in effect unless the court 

considers  otherwise  and  since  there  was  nothing  to  suggest 

incompetence, therefore section 118 would prevail. 

58. It  was  observed  that  despite  the  certification  that  the 

witness did not understanding the nature of the oath, the court 

continued to take her evidence which manifested satisfaction of 

the  witness  understanding  the  duty  to  speak  the  truth.   The 

accused had also never raised any objection to the same.

In this case, the Apex Court had observed that it is desirable 

that the judge or magistrate should always record their opinion 

as to whether the child understands his duty to speak the truth 

and  also  to  state  that  why  they  think  that  otherwise  the 

credibility of the witness would be seriously effected, so much so 

that in some cases it may be necessary to reject the evidence 
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altogether.  

59. So far as power of a judge to put questions to a witness is 

concerned, the same is statutorily founded in section 165 of the 

Indian Evidence Act, 1872 which enables the judge to do so 'in 

order  to  discover  or  to  obtain  proper  or  relevant  facts'.   The 

statutory provision reads thus:-

“165. Judge's  power to  put  questions  or 
order production –  The Judge may,  in  order  to 
discover or to obtain proper proof of relevant facts, 
ask any question he pleases, in any form, at any 
time, of any witness, or of the parties, about any 
fact  relevant  or  irrelevant;  and  may  order  the 
production of any document or thing; and neither 
the  parties  nor  their  agents  shall  be  entitled  to 
make any objection to any such question or order, 
nor,  without  the  leave  of  the  Court,  to  cross-
examine  any  witness  upon  any  answer  given  in 
reply to any such question:

Provided  that  the  judgment  must  be  based 
upon facts declared by this Act to be relevant, and 
duly proved:

Provided  also  that  this  section  shall  not 
authorise  any  Judge  to  compel  any  witness  to 
answer any question, or to produce any document 
which such witness would be entitled to refuse to 
answer,  or  produce  under  sections  121  to  131, 
both inclusive,  if  the question were asked or the 
document were called for by the adverse party; nor 
shall the Judge ask any question which it would be 
improper for any other person to ask under section 
148  or  149;  nor  shall  he  dispense  with  primary 
evidence  of  any  document,  except  in  the  cases 
hereinbefore excepted.”

 

60. The Delhi High Court Rules in Part E prescribe the “Practice 

in the Trial of Criminal Cases”  and lay down therein the manner 

in which the record of evidence in criminal cases shall be made. 

Rule 1 mandates that only relevant evidence should be recorded. 
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Rule 2 sets out the duty of the court in the following terms :-

“2. Duty  of  Court  to  elucidate  facts  – 
Magistrates should endeavour to elucidate the facts 
and record the evidence in a clear and intelligible 
manner.  As pointed out in 23 P.R. 1917 a Judge in 
a criminal trial is not merely a disinterested auditor 
of  the  contest  between  the  prosecution  and  the 
defence, but it is his duty to elucidate points left in 
obscurity  by  either  side,  intentionally  or 
unintentionally, to come to a clear understanding of 
the  actual  events  that  occurred  and  to  remove 
obscurities  as  far  as  possible.  The  vide  powers 
given  to  the  Court  by  Section  165  of  the  Indian 
Evidence  Act  and  Section  540  of  the  Code  of 
Criminal  Procedure  should   be  judiciously  utilised 
for this purpose when necessary.”

(Emphasis supplied)

These rules bind the conduct of trials by the courts in Delhi.

61. Certain provisions of the Code of Criminal Procedure which 

deal with the recording of evidence in inquiries and trials require 

to  be  considered.   Section  273  to  277  in  this  behalf  are 

noteworthy.  Section 280 of the Code enables a court to record 

remarks regarding the demeanour of the witness.   

62. From  the  above,  it  is  evident  that  there  is  statutory 

recognition of the necessity for a judge to ask certain questions 

to  discover  or  obtain  proper  proof  of  the relevant  facts.   This 

assumes  significance  in  the  context  of  examination  of  a  child 

witness where the court is first require to satisfy itself about the 

competency of the child to testify and thereafter to ensure that 

the complete testimony is brought out on record.

63. The  Supreme Court  has  the  criticised  silence  of  the  trial 

judges  who  have  permitted  trials  to  develop  into  a  contest 
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between  the  prosecution  and  the  defence  resulting  in 

contradictions  entered  into  the  trial.   In  this  behalf,  the 

observations of Chinnappa Reddy, J in the case reported at 1981 

CriLJ 609 : MANU/SC/0206/1981 Ram Chander vs. State of 

Haryana reads thus :-

“The adversary system of trial being what is, there is an 
unfortunate tendency for a judge presiding over a trial to 
assume the role of a referee or an umpire and to allow 
the  trial  to  develop  into  a  contest  between  the 
prosecution  and  the  defence  with  the  inevitable 
distortions  flowing  from  combative  and  competitive 
elements entering the trial procedure. If a Criminal Court 
is to be an effective instrument in dispensing justice, the 
presiding judge must cease to be a spectator and a mere 
recording machine. He must become a participant in the 
trial  by  evincing  intelligent  active  interest  by  putting 
questions to witnesses in order to ascertain the truth.”

(Emphasis supplied)

64. The Apex Court has emphasised the wide powers  of the 

trial  court  under  section  165  of  the  Evidence  Act  in  the  case 

reported at  AIR 1997 SC 1023 : (1997) 6 SCC 162 State of 

Rajasthan vs. Ani alias Hanif & Ors. which observations read 

thus :-

“11.  We  are  unable  to  appreciate  the  above 
criticism. Section  165 of the Evidence Act confers 
vast and unrestricted powers on the trial Court to 
put "any question he pleases, in any form, at any 
time, of any witness,  or of  the parties,  about any 
fact  relevant  or  irrelevant  "  in  order  to  discover 
relevant  facts.  The  said  section  was  framed  by 
lavishly studding it with the word "any" which could 
only have been inspired by the legislative intent to 
confer unbridled power on the trial Court to use the 
power  whenever  he  deems  it  necessary  to  elicit 
truth.  Even  if  any  such  question  crosses  into 
irrelevancy the same would not transgress beyond 
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the contours  of  powers of  the Court.  This is  clear 
from the words  "relevant  or  irrelevant"  in  Section 
165.  Neither  of  the parties  has any right  to  raise 
objection to any such question.

12. Reticence may be good in many circumstances, 
but a judge remaining mute during trial  is  not an 
ideal situation. A taciturn Judge may be the model 
caricatured  in  public  mind.  But  there  is  nothing 
wrong in his becoming active or dynamic during trial 
so  that  criminal  justice  being  the  end  could  be 
achieved.  Criminal  trial  should  not  turn  out  to  be 
about or combat between two rival sides with the 
judge  performing  the  role  only  of  a  spectator  or 
even an umpire to pronounce finally who won the 
race.  A judge is expected to actively participate in 
the trial,  elicit  necessary materials from witnesses 
at the appropriate context which he feels necessary 
for reaching the correct conclusion. There is nothing 
which  inhibits  his  power  to  put  questions  to  the 
witnesses, either during chief examination or cross-
examination or even during re-examination to elicit 
truth. The corollary of it is that if a judge felt that a 
witness has committed an error or a slip it  is  the 
duty of the judge to ascertain whether it was so, for, 
to  err  is  human  and  the  chances  of  erring  may 
accelerate  under  stress  of  nervousness  during 
cross-examination.  Criminal  justice  is  not  to  be 
founded  on  erroneous  answers  spelled  out  by 
witnesses during evidence collecting process. It is a 
useful exercise for trial judge to remain active and 
alert so that errors can be minimised.”

(Underlining supplied)

It is noteworthy that in this case the court had put questions 

to  PW  3  with  regard  to  certain  contradictions  in  his  cross 

examination.   This was objected to by learned counsel  for  the 

respondent/accused.  

65. The role of the court is best described in the words of the 

Supreme Court in the pronouncement reported at AIR 2004 SC 

346 : (2004) 4 SCC 158 Zahira Habibulla H. Sheikh & Anr. 
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vs.  State  of  Gujarat  &  Ors. and  there  can  be  no  better 

exposition of the principles than in the words of the Apex Court 

when it stated as follows :-

“43. The Courts have to take a participatory role in 
a trial. They are not expected to be tape recorders 
to record whatever is being stated by the witnesses. 
Section  311 of  the  Code  and  Section  165 of  the 
Evidence  Act  confer  vast  and  wide  powers  on 
Presiding  Officers  of  Court to  elicit  all  necessary 
materials by playing an active role in the evidence 
collecting  process.  They  have  to  monitor  the 
proceedings  in  aid  of  justice in  a  manner  that 
something,  which  is  not  relevant,  is  not 
unnecessarily  brought  into  record.  Even  if  the 
prosecutor  is  remiss in some ways,  it  can control 
the  proceedings  effectively so  that  ultimate 
objective i.e. truth is arrived at. This becomes more 
necessary the Court has reasons to believe that the 
prosecuting agency or the prosecutor is not acting 
in the requisite manner. The Court cannot afford to 
be wishfully or pretend to be blissfully ignorant or 
oblivious  to  such  serious  pitfalls  or  dereliction  of 
duty  on  the  part  of  the  prosecuting  agency.  The 
prosecutor who does not act fairly and acts more 
like a counsel for the defence is a liability to the fair 
judicial system, and Courts could not also play into 
the  hands  of  such  prosecuting  agency  showing 
indifference  or  adopting  an  attitude  of  total 
aloofness.

44. The power of the Court under Section   165   of the   
Evidence  Act  is  in  a  way  complementary  to  its 
power under Section    311   of the Code.   The section 
consists of two parts i.e. (i) giving a discretion to the 
Court to examine the witness at any stage and (ii) 
the mandatory portion which compels the Courts to 
examine  a  witness  if  his  evidence  appears  to  be 
essential to the just decision of the Court. Though 
the discretion given to the Court is very wide, the 
very  width  requires  a  corresponding  caution.  In 
Mohan Lal  v.  Union  of  India  (1991  Supp  (1)  SCC 
271) this Court has observed, while considering the 
scope and ambit of Section 311, that the very usage 
of the word such as, "any Court" "at any stage", or 
"any  enquiry  or  trial  or  other  proceedings"  "any 
person"  and  "any  such  person"  clearly  spells  out 
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that  the  Section  has  expressed  in  the  widest 
possible terms and do not limit the discretion of the 
Court  in  any  way.  However,  as  noted  above,  the 
very  width  requires  a  corresponding  caution  that 
the  discretionary powers should be invoked as the 
exigencies of justice require and exercised judicially 
with  circumspection  and  consistently  with  the 
provisions  of  the  Code.  The  second  part  of  the 
section does not allow any discretion but obligates 
and binds the Court to take necessary steps if the 
fresh evidence to be obtained is essential to the just 
decision of the case - 'essential',  to an active and 
alert mind and not to one which is bent to abandon 
or abdicate.  Object of the Section is to enable the 
court to arrive at the truth irrespective of the fact 
that  the prosecution  or  the defence has  failed  to 
produce  some evidence  which  is  necessary  for  a 
just and proper disposal of the case. The power is 
exercised and the evidence is examined neither to 
help the prosecution nor the defence, if the Court 
feels  that  there  is  necessity  to  act  in  terms  of 
Section  311 but  only  to  subserve  the  cause  of 
justice and public interest. It is done with an object 
of getting the evidence in aid of a just decision and 
to upheld the truth.

Xxx xxx 

46.  Ultimately,  as  noted  above,  ad  nauseam  the 
duty  of  the  Court  is  to  arrive  at  the  truth  and 
subserve  the  ends  of  justice.  Section  311 of  the 
Code  does  not  confer  any  party  any  right  to 
examine,  cross-examine  and  re-examine  any 
witness. This is a power given to the Court not to be 
merely  exercised  at  the  bidding  of  any  one 
party/person  but  the  powers  conferred  and 
discretion vested are to prevent any irretrievable or 
immeasurable  damage  to  the  cause  of  society, 
public interest and miscarriage of justice. Recourse 
may be had by Courts to power under this section 
only for the purpose of discovering relevant facts or 
obtaining  proper  proof  of  such  facts  as  are 
necessary  to  arrive  at  a  justice  decision  in  the 
case.”

(Emphasis supplied)

In view of the above, the courts are bound to act in exercise 
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of powers under section 165 of the Evidence Act and undertake a 

participatory  role  in  a  trial.   They  are  expected  to  act  fairly 

especially in a trial involving possibility of a witness being bashful 

or embarrassed with regard to the occurrence about which she or 

he is require to depose, and it is the duty of the court to ensure 

that the complete truth is brought out is even more stringent.

66. In  Zahira  Habibulla  H.  Sheikh  &  Anr.  vs.  State  of 

Gujarat & Ors. the purpose of a trial  has been stated by the 

court in paras 38, 39 and 40 thus :-

“38. A criminal trial is a judicial examination of the 
issues in the case and its purpose is to arrive at 
judgment on an issue as a fact  or  relevant facts 
which may lead to the discovery of the fact issue 
and  obtain  proof  of  such  facts  at  which  the 
prosecution and the accused have arrived by their 
pleadings; the controlling question being the guilt 
or innocence of the accused. Since the object is to 
mete  out  justice  and  to  convict  the  guilty  and 
protect the innocent, the trial should be a search 
for the truth and not a bout over technicalities, and 
must be conducted under such rules as will protect 
the innocent,  and punish the guilty. The proof of 
charge which has to be beyond reasonable doubt 
must depend upon judicial evaluation of the totality 
of the evidence, oral and circumstantial and not by 
an isolated scrutiny.

39.  Failure  to  accord  fair  hearing  either  to  the 
accused or the prosecution violates even minimum 
standards of due process of law. It is inherent in 
the  concept  of  due  process  of  law,  that 
condemnation  should  be  rendered  only  after  the 
trial in which the hearing is a real one, not sham or 
a mere farce and pretence. Since the fair hearing 
requires an opportunity to preserve the process, it 
may  be  vitiated  and  violated  by  an  overhasty 
stage-managed, tailored and partisan trial.

40. The fair trial for a criminal offence consists not 
only  in  technical  observance  of  the  frame  and 
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forms  of  law,  but  also  in  recognition  and  just 
application of its principles in substance, to find out 
the truth and prevent miscarriage of justice.”

67. So  far  as  witnesses  are  concerned,  in  para  41  of  the 

judgment,  the Apex Court  has quoted Bentham who described 

witnesses  as  the  eyes  and  ears  of  justice.   The  Apex  Court 

observed the importance and primacy of the quality of the trial 

process.  If the witness himself is incapacitated from acting as 

eyes and ears of justice, the trial gets putrefied and paralysed, 

and it no longer can constitute a fair trial. The incapacitation may 

be due to several factors like the witness being not in a position 

for reasons beyond control to speak the truth in the Court or due 

to negligence or ignorance or some corrupt collusion. Time has 

become ripe to act on account of numerous experiences faced by 

Courts  on account  of  frequent  turning of  witnesses  as  hostile, 

either  due  to  threats,  coercion,  lures  and  monetary 

considerations at the instance of those in power, their bench men 

and  hirelings,  political  clouts  and  patronage  and  innumerable 

other  corrupt  practices  ingenuously  adopted  to  smoother  and 

trifle truth and realities coming out to surface rendering truth and 

justice,  to  become  ultimate  casualties.  Broader  public  and 

societal interests require that the victims of the crime who are 

not ordinarily  parties to prosecution and the interests  of  State 

represented by their prosecuting agencies do not suffer even in 

slow process but irreversibly and irretrievably, which if allowed 
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would  undermine  and  destroy  public  confidence  in  the 

administration  of  justice,  which  may  ultimately  pave  way  for 

anarchy,  oppression,  and  injustice  resulting  in  complete 

breakdown and collapse of the efifice of rule of law, enshrined 

and jealously guarded and protected by the Constitution. There 

comes the need for protecting the witness. Time has come when 

serious and undiluted thoughts are to be bestowed for protecting 

witnesses so that  ultimate truth is  presented before the Court 

and justice triumphs and that the trial is not reduced to mockery. 

The State has definite role to play in protecting the witnesses to 

start  with at  least  in  sensitive cases involving those in power, 

who has political patronage and could wield muscle and money 

power,  to  avert  trial  getting  tainted  and  derailed  and  truth 

becoming a casualty. As a protector of its citizens it has to ensure 

that during a trial in court the witness could safely depose truth 

without any fear of being haunted by those against whom he has 

deposed.  Some  legislative  enactments  like  the  Terrorist  and 

Disruptive Activities (Prevention) Act, 1987 (in short the "TADA 

Act") have taken note of the reluctance shown by witnesses to 

depose against  dangerous criminals-terrorists.  In a milder form 

also  the  reluctance  and  the  hesitation  of  witnesses  depose 

against  people  with  muscle  power,  money  power  or  political 

power has become the order of the day. If ultimately truth is to 

be arrived at, the eyes and ears of justice have to be protected so 

that the interests of justice do not get incapacitated in the sense 
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of making the proceedings before Courts mere mock trials as are 

usually seen in movies. 

68. Despite the several pronouncements of the Apex Court as 

well as the High Courts, it is to be noted that the trial courts have 

failed  to  comply  with  the  same.   The present  case  throws an 

imperative issue with regard to the duty of the court so far as 

recording of the statement of the child witness is concerned.  The 

statement  under  section  164  of  the  CrPC  was  recorded  by  a 

magistrate during the course of investigation.  It would appear 

that individual sensibilities clouded the proceedings resulting in a 

camouflage of the evidence so much so that complete truth has 

not been brought out.  This in fact defeats the statutory mandate 

and  would  be  a  failure  to  comply  with  the  binding  directions 

noticed herein.  This aspect has a direct and immediate impact 

on society.  For decades, the Apex Court has expressed concerns 

on the rate at which sexual crime is increasing especially in the 

context of children.

69. It was on a consideration of the sensitivities of the child that 

courts   acted  on  a  complaint  received  by  it  and  laid  down 

guidelines with regard to the investigation, medical examination 

and  recording  of  a  statement  by  the  magistrate  as  well  as 

appearance before the trial court which have been reported at 

(2007) 4 JCC 2680 Court on Its own Motion vs. State & Anr.

70. A  very  sensitive  pronouncement  on  some  of  the  issues 

noticed herein is found in the judgment reported at  62 (1996) 
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DLT 563 : 1998 CriLJ 2428 Sudesh Jhaku vs. K.C.J. & Ors. 

when the court observed that it was high time when a fresh look 

was  taken  and  principles  evolved  which,  while  protecting  the 

child,  do  no  harm  to  the  defence.   This  statement  by  itself 

emphasises the careful balance which is to be drawn by the court 

and the solemn duty cast on it to ensure that while emphasising 

the value of the childs feelings, it is necessary to ensure that the 

rights of the defence are not obscured.  In this case, the main 

argument was made to expand the definition of rape to mean 

sexual penetration of any bodily orifice.  Certain observations by 

the court in para 38 on the care which is required to be taken by 

the  judge  recording  testimony  of  a  child  are  relevant  for  the 

purposes of the issue being considered and read thus :-

“38. I hope that while the child is in the witness box 
every effort will be made by the learned trial Judge to 
lessen  her  ordeal  and  that  he  will  take  care  that 
nothing is  said  or  done which  causes  unnecessary 
distress  to  her.  The  Prosecutor  in  his  zeal  might 
undervalue the child's feelings. There is need to keep 
a check on it. The defense counsel undoubtedly have 
a primary duty to their clients but they owe a duty 
towards the court and the judicial system also. They 
are  expected  to  avoid  needless  abuse  and 
harassment of the witness. If the court notices any 
departure from this course of conduct, it should rise 
to  the  occasion  promptly  and  effectively.  Chief 
sexual  abuse  being  one  of  the  most  serious  and 
damaging  criminal  offences,  the  trial  Judge  shall 
handle the proceedings with considerable sensitivity 
and  ensure  that  the  trial  is  fairly  conducted.  He 
should  take  care  that  questions  asked  are  not 
complex  or  confusing.  Questions  containing  a 
negative  or  double  negative  should  be  better 
avoided.  The  feasibility  of  giving  breaks  during 
questioning may also be kept in mind though such 
breaks  need  not  be  long.  If  the  prosecution 
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establishes  to  the satisfaction  of  the  court  that  to 
obtain  a  full  and  candid  account  from  the  child 
witness the use of a screen would be necessary, the 
court may be inclined favourably to provide such a 
screen. I may notice that the reason for such a step 
may not necessarily be a fear of the accused. It may 
be of the court room itself. However, here is a word 
of caution. Since demeanour of a witness is always of 
some importance, the screen, if provided, should not 
come in the way of trial Judge to notice it. One thing 
more  before  I  draw the  curtain.  It  relates  to  child 
support persons in the court room. On that Mr. Jaitely 
had drawn my attention to the Report of the Special 
Advisor  to  the  Minister  of  National  Health  and 
Welfare on Child Sexual Abuse in Canada Reaching 
for  Solutions,  1991.  In  fact  that  the  guidelines 
delineated  above  have  drawn  inspiration  from the 
said Report and as regards the child support this is 
what it states : 

"There are situations in which it is desirable to have 
a social worker or other friendly but "neutral" adult 
visible to the child, or even sitting beside a young 
child  who  is  testifying.  While  some  judges  have 
permitted  this,  others  have  not.  There  have  been 
cases  where  the  Judge  has  ordered  supportive 
persons to  leave the court  room,  along with  other 
members of "the public."

I  am leaving the matter  to  the good sense of  the 
learned  trial  Judge.  However,  one  thing  is  certain. 
The proceedings have to be in camera.”  

(Underlining supplied) 

71. The judgment  of  this  court  was assailed before the Apex 

Court and was heard alongwith a writ petition filed by Sakshi, an 

NGO.  The pronouncement of the Apex Court is reported at  AIR 

2004 SC 3566 : (2004) 5 SCC 518 Sakshi vs. UOI & Ors.  On 

the issue being considered, the court has noticed a judgment of 

the  Canadian  Supreme  Court  in  Her  Majesty,  The  Queen, 

Appellant  vs.  D.O.L.,  Respondent  and  the  Attorney  General  of 

Canada, etc. (1993) 4 SCR 419 wherein the Supreme Court took 
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note  of  some glaring  features  in  cases  of  sexual  abuse  which 

included the  innate power imbalance which exists between the 

abuser  and  the  abused  child;  a  failure  to  recognise  that  the 

occurrence  of  child  sexual  abuse  is  one  intertwined  with  the 

sexual abuse of all women, regardless of age; and that the court 

cannot disregard the propensity of victims of sexual abuse to fail 

to  report  the  abuse  in  order  to  conceal  their  plight  from 

institutions  without  the  criminal  justice  system  which  holds 

stereotypical and biased views about the victimisation of women. 

It  was observed that “system induced trauma: often ultimately 

serves  to  re-victimise  the  young  complainant”.   These 

observations were made in the context of Section 715.1 of the 

Criminal  Code  of  Canada  which  permitted  video  taping  made 

within a reasonable time after the alleged offence in which the 

complainant describes the act complained of, to be admissible in 

evidence, if the complainant, while testifying, adopts the contents 

of the video tape.

The Canadian Supreme Court observed that this provision 

acts to remove the pressure placed on the child victim of assault 

when the attainment of truth depends entirely on her ability to 

control her fear, her shame and the horror of being face to face 

with  the  accused  when  she  must  describe  her  abuse  in  a 

compelling and coherent manner.  It was also observed that rules 

of  evidence  have  not  been  constitutionalised  into  unaltered 

principles  of  fundamental  justice.   Neither  they  should  be 
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interpreted in a restrictive manner which may essentially defeat 

their purpose of seeking truth and justice.  Rules of evidence, as 

much as the law itself, are not cast in stone and will evolve with 

time.

72. In  Sakshi vs. UOI (supra) the Supreme Court though did 

not  accept  the  prayer  for  expanding  the  definition  of  rape, 

however  made  many  valuable  observations  especially  with 

regard to the proceedings in the trial court in which a child victim 

has to testify.  These observations deserve to be considered in 

extenso and reads thus :-

“31. The whole inquiry before a Court being to elicit 
the truth, it is absolutely necessary that the victim or 
the witnesses are able to depose about the entire 
incident  in  a  free  atmosphere  without  any 
embarrassment. Section 273 Cr.P.C. merely requires 
the  evidence  to  be  taken  in  the  presence  of  the 
accused.  The  Section,  however,  does  not  say  that 
the evidence should be recorded in such a manner 
that the accused should have full view of the victim 
or the witnesses. Recording of evidence by way of 
video conferencing vis-a-vis Section  273 Cr.P.C. has 
been held to be permissible in a recent decision of 
this  Court  in  State  of  Maharashtra  v.  Dr.  Praful  B 
Desai MANU/SC/0268/2003 : 2003CriLJ2033 . There is 
major  difference  between  substantive  provisions 
defining  crimes  and  providing  punishment  for  the 
same  and  procedural  enactment  laying  down  the 
procedure  of  trial  of  such  offences.  Rules  of 
procedure are hand-maiden of justice and are meant 
to advance and not to obstruct the cause of justice. 
It is, therefore, permissible for the Court to expand 
or enlarge the meanings of such provisions in order 
to elicit the truth and do justice with the parties.

32.  The mere sight of the accused may induce an 
element of extreme fear in the mind of the victim or 
the witnesses or can put them in a state of shock. In 
such a situation he or she may not be able to give 
full  details  of  the  incident  which  may  result  in 
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miscarriage of justice. Therefore,  a screen or some 
such arrangement can be made where the victim or 
witnesses  do  not  have  to  undergo  the  trauma  of 
seeing the body or the face of the accused. Often the 
questions  put  in  cross-examination  are  purposely 
designed to embarrass or confuse the victims of rape 
and child abuse. The object is that out of the feeling 
of  shame  or  embarrassment,  the  victim  may  not 
speak out or give details of certain acts committed 
by  the  accused.  It  will,  therefore,  be  better  if  the 
questions  to  be  put  by  the  accused  in  cross-
examination  are  given  in  writing  to  the  Presiding 
Officer of the Court, who may put the same to the 
victim  or  witnesses  in  a  language  which  is  not 
embarrassing. There can hardly be any objection to 
the  other  suggestion  given  by  the  petitioner  that 
whenever a child or victim of rape is required to give 
testimony,  sufficient breaks should be given as and 
when required. The  provisions of Sub-section (2) of 
Section    327   Cr.P.C.  should also apply in inquiry or   
trial of offences under Section   354   and   377   IPC  .”

(Emphasis supplied)

73. In  Sakshi vs. UOI (supra),  the Apex Court  had observed 

that these legislature had failed to take note of the offences and 

had omitted to mention section 354 and 377 of the Indian Penal 

Code which are also embarrassing to recount in section 327 (2) 

and (3) of the Criminal Procedure Code.  

74. In  AIR  1996  SC  1383  :  (1996)  2  SCC  384  State  of 

Punjab vs. Gurmit Singh & Ors., the Apex Court had observed 

that these two provisions are in the nature of exception to the 

general rule of an open trial.  It was observed that the provisions 

are mandatory and cast a duty on the court to conduct the trial of 

rape cases etc invariably 'in camera'.  The courts are obliged to 

act in furtherance of the functions expressed by the legislature 

and not to ignore its mandate and must invariably take recourse 
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of these provisions and hold trial of rape cases in camera.  The 

Apex Court observed that this would would enable the victim of 

crime to be a little comfortable and answer the questions with 

greater ease in not too familiar a surroundings. Trial in camera 

would not only be in keeping with the self respect of the victim of 

crime and in tune with the legislative intent but is also likely to 

improve the quality of the evidence of a prosecutrix because she 

would not be so hesitant or bashful to depose frankly as she may 

be an open court, under gaze of public. The improved quality of 

her evidence would assist the courts in arriving at the truth and 

sifting truth from falsehood.  

75. In  the  case  of  State  of  Punjab  vs.  Gurmit  Singh  & 

Ors.(supra), the Apex Court had stated that wherever possible it 

may also  be  worth  considering  whether  it  would  not  be more 

desirable that the cases of sexual assaults  on the females are 

tried by lady Judges, wherever available, so that the prosecutrix 

can make her statement with greater ease and assist the Courts 

to properly discharge their duties, without allowing the truth to 

be sacrificed at the altar of rigid technicalities while appreciating 

evidence in such cases.    Some activists have suggested that in 

addition,  as  far  as  possible,  the  staff  in  a  court  room who  is 

concerned with such cases, should as far as possible be of the 

same gender.  This is not to denigrate or make any observation 

on the sensivity of male judges and staff but only a consideration 
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towards the embarrassment and the natural reticence which is 

faced by a victim of  sexual assault to recall  such a traumatic 

occurrence fuelled by the feeling of guilt and humiliation which is 

felt by the victim by what has happened to her in the presence of 

strangers and gender of the judge may put the victim at ease.

76. The present case illustrates the extent of divergence in the 

perceptions and approach of two learned judges, one being the 

magistrate  who  recorded  the  section  164  statement  and  the 

other being the judge who recorded the testimony of the child 

witness  in  court.   While  the  magistrate  has  put  a  couple  of 

questions in an attempt to ascertain the understanding level of 

the prosecutrix, the testimony in court does not say so.  It is well 

settled that the trial court is required to be satisfied and ought to 

record  its  satisfaction  that  the  child  witness  understands  the 

obligation  to  speak  the  truth  in  the  witness  box.   She clearly 

stated in her statement under section 164 of the CrPC that she 

did not understand the oath.  This is not to be found in her court 

deposition.  

77. In addition to the above, the court is required to be satisfied 

about  the  mental  capacity  of  the  child  at  the  time  of  the 

occurrence concerning which he or she is to testify as well as an 

ability to receive an accurate impression thereof.  The court must 

be satisfied that the child witness has sufficient memory to retain 

an independent recollection of the occurrence and a capacity to 
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express in words or otherwise his or her memory of the same. 

The  court  has  to  be  satisfied  that  the  child  witness  has  the 

capacity to understand simple questions which are put to it about 

the occurrence.  There can be no manner of doubt that record of 

the evidence of the child witness must contain such satisfaction 

of the court.  There is no such material on the record.  The order 

sheet  does  not  indicate  that  the proceedings  were  in  camera. 

The name of the prosecutrix is clearly mentioned on the record 

even, in the charge framed and the evidence recorded.

78. Children who are victims of sexual assaults and rape carry a 

huge burden of unwarranted guilt and violations for which they 

are not responsible.  The humiliation, shame and embarrassment 

which cloud their emotions because of the worst kind of violation 

they  have  suffered  which  get  aggravated  when  required  to 

recount  the  same  to  strangers  in  formal  surroundings.   The 

trauma of a child victim is only multiplied as he or she is required 

to  repeatedly  recapitulate  her  ordeal  to  the  investigating 

agencies, prosecutors and then in court.  

79. In the instant case, the evidence recorded by the learned 

Metropolitan Magistrate under section 164 of the CrPC and by the 

court  appears  to  suggest  embarrassment  of  the  court  to  put 

questions  of  any kind to  the prosecutrix  and witness so as  to 

elucidate  the  complete  truth  from  her  resulting  in,  not 

contradictory but incoherent testimony of the child  victim who 

has concealed the essential  ingredients of the offence.  Use of 
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appropriate language would enable the necessary decency to be 

maintained in the proceedings and the record.

A judge is require to be mindful that the edifice on which 

the entire structure of the evidence of the prosecution stands is 

the trustworthiness of the testimony of the witness.  Therefore, 

the manner and the language in which the evidence is recorded 

is of extreme importance.  

80. India is a country where several languages are spoken.  The 

Constitution  recognises  several  of  these  while  the  number  of 

dialects which are prevalent and in use in different parts of the 

country run into hundreds.  Delhi is home to people from every 

corner  of  the  country  and  the  world.   In  this  background,  a 

communication with the child witness has added dimensions so 

far as this city is concerned.  The court has to ascertain not only 

the comprehension of the child witness but also the extent of the 

child's vocabulary before proceeding to record a deposition.  This 

assumes even more importance inasmuch as the same word may 

have different connotations and meanings in different languages 

and  regions.   The  child  is  also  being  called  upon  to  make  a 

deposition  with  regard  to  events  which  may  be  way  beyond 

her/his knowledge and comprehension.

81. The  above  discussion  in  no  uncertain  terms  reiterates  a 

hard  reality  that  the  requisite  care  and  caution  which 

investigation, examination and trial into sexual offences involving 
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child victim and child witnesses may not receive the necessary 

attention from the trial courts and the other concerned agencies.

82. Certain  guidelines  were laid  down by R.C.  Chopra,  J  in  a 

judgment  reported  at  115  (2004)  DLT  174  : 

MANU/DE/1088/2004  Sh.  Mahender  Singh  Chhabra  vs. 

State of N.C.T. Of Delhi & Ors.  with regard to investigation 

and trial  of  cases  involving  commission  of  offences  of  murder 

under section 302; culpable homicide not amounting to murder 

under  section  304;  death  of  a  woman  under  suspicious 

circumstances  within  seven  years  of  marriage  under  section 

304B;  rape  under  section  376  and  decoity  with  murder 

punishable  under  section  396  IPC were  laid  down.   The  court 

observed that radical improvements are required with a view to 

nail the real culprits and save victimisation of innocents so that 

the faith of general public in the criminal investigation system is 

not  eroded.   In  para  9  of  the  judgment,  the  learned  Judge 

observed  that  criminal  investigation  and  trial  is  a  journey  to 

discover the truth.  The conviction of an innocent or acquittal of a 

guilty  is  an  inexcusable  shame to  the  system.  These  salutary 

guidelines deserves to be implemented and followed to the letter. 

83. It   therefore  needs  no  further  elaboration  that  the  care 

which is required, whether the child is victim of the offence or is 

one who has witnessed the occurrence would remain the same. 

It  is  also  evident  that  on  different  aspects  of  investigation, 

medical examination and trial relating to commission of offences 
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including sexual offences wherein either the victim is a child or a 

child  is  required  to  appear  as  a  witness  in  support  of  the 

prosecution,  directions  have  been  made  and  guidelines  have 

been laid down in different judgments which have not received 

the attention they deserve.  It would be in the interests of justice 

to therefore compile the same to facilitate their implementation. 

Upon hearing learned counsel for the parties in the present case 

and  on a consideration of the several judgments placed by Mr. 

Manoj  Ohri,  learned  APP  for  the  state,  certain  additional 

requirements have been also noticed and set out in the preceding 

paragraphs.   For  the  sake  of  convenience,  the  directions  and 

guidelines laid down by the Apex Court and this court so far as 

case involving a child victim or child witness which are required 

to be mandatorily  and urgently implemented are culled out as 

follows:-

I. POLICE

(i).  On a  complaint  of  a  cognisable  offence 
involving a child victim being made, concerned 
police  officer  shall  record  the  complaint 
promptly and accurately.(Ref: Court On Its Own 
Motion vs. State & Anr.)

(ii). Upon receipt of a complaint or registration 
of  FIR  for  any  of  the  aforesaid  offences, 
immediate steps shall  be taken to associate a 
scientist  from  Forensic  Science  Laboratory  or 
some  other  Laboratory  or  department  in  the 
investigations.  The  Investigating  Officer  shall 
conduct investigations on the points suggested 
by him also under his guidance and advice.(Ref : 
Mahender Singh Chhabra vs. State of N.C.T. Of 
Delhi & Ors.)
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(iii). The  investigation  of  the  case  shall  be 
referred to an officer not below the rank of Sub-
Inspector, preferably a lady officer, sensitized by 
imparting appropriate training to deal with child 
victims of sexual crime.(Ref: Court On Its Own 
Motion vs. State & Anr.)

(iv). The  statement  of  the  victim  shall  be 
recorded  verbatim.(Ref:  Court  On  Its  Own 
Motion vs. State & Anr.)

(v). The officer recording the statement of the 
child victim should not be in police uniform.(Ref: 
Court On Its Own Motion vs. State & Anr.)

(vi). The statement of the child victim shall be 
recorded at the residence of the victim or at any 
other  place  where  the  victim  can  make  a 
statement freely without fear.(Ref: Court On Its 
Own Motion vs. State & Anr.)

(vii). The  statement  should  be  recorded 
promptly without any loss of time.(Ref: Court On 
Its Own Motion vs. State & Anr.)

(viii). The parents of the child or any other 
person  in  whom  the  child  reposes  trust  and 
confidence  will  be  allowed  to  remain 
present.(Ref: Court On Its Own Motion vs. State 
& Anr.)

(ix). The Investigating Officer to ensure that at 
no point should the child victim come in contact 
with the accused.(Ref: Court On Its Own Motion 
vs. State & Anr.)

(x) The child  victim shall  not be kept in  the 
police  station  overnight  on  any  pretext, 
whatsoever,  including  medical 
examination.(Ref:  Court On Its Own Motion vs. 
State & Anr.)

(xi).  The  Investigating  Officer  recording  the 
statement of the child victim shall ensure that 
the  victim  is  made  comfortable  before 
proceeding to record the statement and that the 
statement  carries  accurate  narration  of  the 
incident  covering  all  relevant  aspects  of  the 
case.(Ref: Court On Its Own Motion vs. State & 
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Anr.)

(xii).  In  the  event  the  Investigating  Officer 
should so feel the necessity,  he may take the 
assistance  of  a  psychiatrist.(Ref:  Court  On  Its 
Own Motion vs. State & Anr.)

(xiii). The Investigating Officer shall ensure 
that the child  victim is medically  examined at 
the earliest preferably within twenty four hours 
(in accordance with Section 164A Cr.P.C) at the 
nearest  government  hospital  or  hospital 
recognized by the government.(Ref: Court On Its 
Own Motion vs. State & Anr.)

(xiv). The Investigating Officer shall ensure 
that the investigating team visits the site of the 
crime at  the  earliest  to  secure  and collect  all 
incriminating evidence available.(Ref: Court On 
Its Own Motion vs. State & Anr.)

(xv). The  Investigating  Officer  shall  promptly 
refer  for  forensic  examination  clothings  and 
articles  necessary  to  be  examined,  to  the 
forensic  laboratory  which  shall  deal  with  such 
cases  on  priority  basis  to  make  its  report 
available at an early date.(Ref: Court On Its Own 
Motion vs. State & Anr.)

(xvi).  The investigation  of  the cases  involving 
sexually abused child may be investigated on a 
priority  basis  and  completed  preferably  within 
ninety days of the registration of the case. The 
investigation shall be periodically supervised by 
senior officer/s.(Ref: Court On Its Own Motion vs. 
State & Anr.)

(xvii).  The  Investigating  Officer  shall 
ensure  that  the  identity  of  the  child  victim is 
protected from publicity.(Ref: Court On Its Own 
Motion vs. State & Anr.)

(xviii).  To  ensure  that  the complainant  or 
victim of crime does not remain in dark about 
the  investigations  regarding  his  complaint/FIR, 
the complainant or victim shall be kept informed 
about the progress of investigations. In case the 
complainant  gives  anything  in  writing  and 
requests  the  I.O.,  for  investigations  on  any 
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particular aspect of the matter, the same shall 
be adverted to by the I.O. Proper entries shall 
be made by I.O. in case diaries in regard to the 
steps taken on the basis of the request made by 
the  complainant.  The  complainant,  however, 
shall  not  be  entitled  to  know the  confidential 
matters,  if  any,  the  disclosure  of  which  may 
jeopardize  the  investigations.(Ref  :  Mahender 
Singh  Chhabra  vs.  State  of  N.C.T.  Of  Delhi  & 
Ors.) 

(xix). Whenever  the  SDM/Magistrate  is 
requested to record a dying declaration, video 
recording  also  shall  be  done  with  a  view  to 
obviate  subsequent  objections  to  the 
genuineness  of  the  dying  declaration.(Ref  : 
Mahender Singh Chhabra vs. State of N.C.T. Of 
Delhi & Ors.) 

(xx).  The  investigations  for  the  aforesaid 
offences shall  be personally supervised by the 
ACP of the area. The concerned DCP shall also 
undertake  fortnightly  review  thereof.  (Ref  : 
Mahender Singh Chhabra vs. State of N.C.T. Of 
Delhi & Ors.)

(xxi).   The material prosecution witnesses cited 
in any of the aforesaid offences shall be ensured 
safety  and  protection  by  the  SHO  concerned, 
who shall personally attend to their complaints, 
if any. (Ref : Mahender Singh Chhabra vs. State 
of N.C.T. Of Delhi & Ors.)

(xxii). Wherever  possible,  the  IO  shall 
ensure that the statement of the child victim is 
also  video  recorded.(Ref:  Court  On  Its  Own 
Motion vs. State & Anr.)

II RECORDING OF STATEMENT BEFORE MAGISTRATE

(i).  The statement  of  the child  victim shall  be 
recorded  promptly  and  at  the  earliest  by  the 
concerned  Magistrate  and  any  adjournment 
shall  be  avoided  and  in  case  the  same  is 
unavoidable,  reasons  to  be  recorded  in 
writing.(Ref: Court On Its Own Motion vs. State 
& Anr.)
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(ii). In the event of the child victim being in the 
hospital, the concerned Magistrate shall record 
the statement of the victim in the hospital.(Ref: 
Court On Its Own Motion vs. State & Anr.)

(iii).  To  create  a  child  friendly  environment 
separate  rooms  be  provided  within  the  Court 
precincts  where  the  statement  of  the  child 
victim can be recorded.(Ref:  Court On Its Own 
Motion vs. State & Anr.)

(iv). The child victim shall not be separated from 
his/her  parents/guardians  nor  taken  out  from 
his/her  environment  on  the  ground  of 
"Ascertaining  voluntary  nature  of  statement" 
unless  the  parents/guardian  is  reported  to  be 
abusive or the Magistrate thinks it appropriate 
in the interest of justice.(Ref: Court On Its Own 
Motion vs. State & Anr.)

(v). Wherever possible, the IO shall ensure that 
the statement of the child victim is also video 
recorded.(Ref: Court On Its Own Motion vs. State 
& Anr.)

(vi).  No  Court  shall  detain  a  child  in  an 
institution  meant  for  adults.(Ref:  Court  On  Its 
Own Motion vs. State & Anr.)

III MEDICAL EXAMINATION

(i) Orientation be given to the Doctors,  who 
prepare  MLCs  or  conduct  post  mortems  to 
ensure that the MLCs as well  as post mortem 
reports  are up to  the mark and stand judicial 
scrutiny  in  Courts.(Ref  :  Mahender  Singh 
Chhabra vs. State of N.C.T. Of Delhi & Ors.)

(ii). While  conducting  medical  examination, 
child victim should be first made comfortable as 
it is difficult to make her understand as to why 
she  is  being  subjected  to  a  medical 
examination.

(iii).  In case of a girl child victim the medical 
examination shall be conducted preferably by a 
female doctor.(Ref: Court On Its Own Motion vs. 
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State & Anr.)

(iv).  In  so  far  as  it  may  be  practical, 
psychiatrist help be made available to the child 
victim  before  medical  examination  at  the 
hospital itself.(Ref: Court On Its Own Motion vs. 
State & Anr.)

(v).  The  report  should  be  prepared 
expeditiously  and  signed  by  the  doctor 
conducting  the  examination  and  a  copy  of 
medical  report  be  provided  to  the 
parents/guardian of the child victim.(Ref: Court 
On Its Own Motion vs. State & Anr.)

(vi).  In  the  event  results  of  examination  are 
likely to be delayed, the same should be clearly 
mentioned in the medical report.(Ref: Court On 
Its Own Motion vs. State & Anr.)

(vii). The parents/guardian/person in whom child 
have  trust  should  be  allowed  to  be  present 
during the medical examination.(Ref:  Court On 
Its Own Motion vs. State & Anr.)

(viii).  Emergency  medical  treatment  wherever 
necessary  should  be  provided  to  the  child 
victim.(Ref: Court On Its Own Motion vs. State & 
Anr.)

(ix).  The  child  victim  shall  be  afforded 
prophylactic  medical  treatment  against 
STDs.(Ref: Court On Its Own Motion vs. State & 
Anr.)

(x).  In the event the child victim is brought to 
a  private/nursing  home,  the  child  shall  be 
afforded immediate  medical  attention  and the 
matter  be  reported  to  the  nearest  police 
station.(Ref: Court On Its Own Motion vs. State 
& Anr.)

IV  COURT

(i) To  create  a  child  friendly  environment 
separate  rooms  be  provided  within  the  Court 
precincts  where  the  statement  of  the  child 
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victim can be recorded.(Ref : Court On Its Own 
Motion vs. State & Anr)

(ii) In case of  any disability  of  the victim or 
witness  involving  or  impairing  communication 
skills, assistance of an independent person who 
is  in  a position to relate to  and communicate 
with such disability requires to be taken.

(iii)  The trials into allegations of commission  of 
rape  must  invariably  be  “in  camera”  .   No 
request in this behalf is necessary.  (Ref : State 
of Punjab vs. Gurmit Singh)

(iv)   The  Committal  Court  shall  commit  such 
cases to the Court of Sessions preferably within 
fifteen days after the filing of the chargesheet. 
(Ref:  (2007  (4)  JCC  2680  Court  On  Its  Own 
Motion vs. State & Anr.)

(v). The child witness should be permitted to 
testify from a place in the courtroom which is 
other than the one normally reserved for other 
witnesses.

(vi) To minimise the trauma of a child victim or 
witness the testimony may be recorded through 
video conferencing or by way of a close circuit 
television.   If  this  is  not possible,  a screen or 
some arrangement be made so that the victims 
or  the  child  witness  do  not  have  to  undergo 
seeing the body or face of  the accused.   The 
screen  which  should  be  used  for  the 
examination  of  the  child  witness  or  a  victim 
should be effective and installed in such manner 
that the witness is visible to the trial judge to 
notice  the  demeanour  of  the  witness.   Single 
visibility  mirrors  may  be  utilised  which  while 
protecting  the  sensibilities  of  the  child,  shall 
ensure  that  the  defendant's  right  to  cross 
examination is not impaired.   (Ref :  Sakshi vs 
UOI).

(vii)  Competency of  the child  witness should 
be evaluated and order be recorded thereon.   

(viii)  The  trial  court  is  required  to  be  also 
satisfied  and  ought  to  record  its  satisfaction 
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that  the  child  witness  understands  the 
obligation to speak the truth in the witness box. 
In addition to the above, the court is required to 
be  satisfied  about  the  mental  capacity  of  the 
child at the time of the occurrence concerning 
which he or she is to testify as well as an ability 
to receive an accurate impression thereof.  The 
court  must  be satisfied  that  the child  witness 
has sufficient memory to retain an independent 
recollection of the occurrence and a capacity to 
express  in  words  or  otherwise  his  or  her 
memory  of  the  same.   The  court  has  to  be 
satisfied that the child witness has the capacity 
to understand simple questions which are put to 
it about the occurrence.

There  can  be  no  manner  of  doubt  that 
record of the evidence of the child witness must 
contain such satisfaction of the court.

(ix) As  far  as  possible  avoid  disclosing  the 
name of the prosecutrix in the court orders to 
save further embarrassment to the victim of the 
crime;  anonymity  of  the  victim  of  the  crime 
must  be  maintained  as  far  as  possible 
throughout.

(x) The statement of the child victim shall be 
recorded  promptly  and  at  the  earliest  by  the 
concerned  Magistrate  and  any  adjournment 
shall  be  avoided  and  in  case  the  same  is 
unavoidable, reasons to be recorded in writing. 
(Ref  :  Court  On  Its  Own  Motion  vs.  State  of 
N.C.T. Of Delhi)

(xi) The  court  should  be  satisfied  that  the 
victim is not scared and is able to reveal what 
has happened to her when she is subjected to 
examination  during  the  recording  of  her 
evidence.  The court must ensure that the child 
is  not  concealing portions of  the evidence for 
the reason that she has bashful or ashamed of 
what has happened to her.

(xii) It should be ensured that the victim who is 
appearing  as  a  witness  is  at  ease  so  as  to 
improve upon the quality of her evidence and 
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enable her to shed hesitancy to depose frankly 
so that the truth is not camouflaged on account 
of  embarrassment  at  detailing  the  occurrence 
and the shame being felt by the victim.

(xiii) Questions should be put to a victim or to 
the  child  witness  which  are  not  connected  to 
case  to  make  him/her  comfortable  and  to 
depose without any fear or pressure;

(xiv) The  trial  judge  may  permit,  if  deemed 
desirable  to  have  a  social  worker  or  other 
friendly, independent or neutral adult in whom 
the child has confidence to accompany the child 
who is testifying (Ref Sudesh Jakhu vs. K.C.J. & 
Ors).

This may include an expert supportive of 
the victim or child witness in whom the witness 
is  able  to  develop  confidence  should  be 
permitted to be present and accessible to the 
child at all times during his/her testimony.  Care 
should  be  taken  that  such  person  does  not 
influence the child's testimony.

(xv) Persons  not  necessary  for  proceedings 
including extra court staff be excluded from the 
courtroom during the hearing.

(xvi) Unless  absolutely  imperative,  repeated 
appearance  of  the  child  witness  should  be 
prevented.

(xvii)  It should be ensured that questions which 
are put in cross examination are not designed 
to  embarrass  or  confuse  victims  of  rape  and 
sexual abuse (Ref : Sakshi vs UOI).

(xviii)   Questions to be put in cross examination 
on behalf of the accused, in so far as they relate 
directly  to  the  offence,  should  be  given  in 
writing to the presiding officer of the court who 
may put them to the victim or witnesses in a 
language  which  is  clear  and  is  not 
embarrassing.  (Ref : Sakshi vs. UOI)

(xix) The examination and cross examination of 
a child witness should be carefully monitored by 
the  presiding  judge  to  avoid  any  attempt  to 
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harass or intimidate the child witness.

(xx) It is the duty of the court to arrive at the 
truth  and  subserve  the  ends  of  justice.   The 
courts have to take a participatory role in the 
trial  and  not  act  as  mere  tape  recorders  to 
record  whatever  is  being  stated  by  the 
witnesses.   The  judge  has  to  monitor  the 
proceedings in aid of justice in a manner that 
something,  which  is  not  relevant,  is  not 
unnecessarily brought into record.  Even if the 
prosecutor  is  remiss  in  some ways,  the  court 
can control the proceedings effectively so that 
the ultimate objective that is the truth is arrived 
at.   The  court  must  be  conscious  of  serious 
pitfalls and dereliction of duty on the part of the 
prosecuting  agency.   Upon  failure  of  the 
prosecuting  agency  showing  indifference  or 
adopting  an  attitude  of  aloofness,  the  judge 
must exercise the vast powers conferred under 
section 165 of the Evidence Act and section 311 
of the CrPC to elicit all necessary materials by 
playing an active role in the evidence collecting 
process. (Ref : Zahira Habibulla H. Sheikh & Anr. 
vs. State of Gujarat & Ors.)

(xxi) The  judge  is  expected  to  actively 
participate in the trial, elicit necessary materials 
from the witnesses at the appropriate context 
which  he  feels  necessary  for  reaching  the 
correct conclusion.  The judge has uninhibited 
power  to  put  questions  to  the  witness  either 
during chief examination or cross examination 
or even during re-examination for this purpose. 
If a judge feels that a witness has committed an 
error  or  slip,  it  is  the  duty  of  the  judge  to 
ascertain whether it was so, for , to err is human 
and the chances of erring may accelerate under 
stress of nervousness during cross examination. 
(Ref:   AIR  1997  SC  1023  (para  12)  State  of 
Rajasthan vs. Ani alias Hanif & Ors.)

(xxii) The  court  should  ensure  that  the 
embarrassment  and  reservations  of  all  those 
concerned with the proceedings which includes 
the prosecutrix, witnesses, counsels may result 
in camouflage of the ingredients of the offence. 
The judge has to be conscious of these factors 
and  rise  above  any  such  reservations  on 
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account of embarrassment to ensure that they 
do  not  cloud  the  truth  and  the  real  actions 
which are attributable to the accused persons. 

(xxiii) The  court  should  ascertain  the 
spoken language of the witness as well as range 
of  vocabulary before recording the deposition. 
In  making  the  record  of  the  evidence  court 
should  avoid  use  of  innuendos  or  such 
expressions which may be variably  construed. 
For instance “gandi harkatein” or “batamezein” 
have no definite meaning.   Therefore, even if it 
is  necessary  to  record  the  words  of  the 
prosecutrix, it is essential that what those words 
mean  to  her  and  what  is  intended  to  be 
conveyed are sensitively brought out.

(xxiv) The court should ensure that there is 
no use of  aggressive,  sarcastic  language or  a 
gruelling  or  sexually  explicit  examination  or 
cross examination of the victim or child witness. 
The  court  should  come  down  with  heavily  to 
discourage efforts  to  promote  specifics  and/or 
illustration by any of the means offending acts 
which  would  traumatise  the  victim  or  child 
witness and effect their testimony.  The court to 
ensure  that  no  element  of  vulgarity  is 
introduced into the court room by any person or 
the record of the proceedings. 

(xxv) In order to elicit complete evidence, 
a child witness may use gestures.  The courts 
must  carefully  translate  such  explanation  or 
description into written record.

(xxvi) The victim of child abuse or rape or a 
child  witness,  while  giving  testimony  in  court 
should be allowed sufficient breaks as and when 
required.  (Ref : Sakshi vs. UOI) 

(xxvii)  Cases of sexual assaults on females 
be  placed  before  lady  judges  wherever 
available.    (Ref:  State  of  Punjab  vs.  Gurmit 
Singh)

To  the  extent  possible,  efforts  be 
made that the staff in the courtroom concerned 
with such cases is also of the same gender. 

(xxviii) The  judge  should  be  balanced, 
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humane and ensure protection of the dignity of 
the  vulnerable  victim.   There  should  be  no 
expression of  gender  bias  in  the proceedings. 
No  humiliation  of  the  witness  should  be 
permitted either in the examination in chief or 
the cross examination.

(xxix) A  case  involving  a  child  victim  or 
child  witness  should  be  prioritised  and 
appropriate  action  taken  to  ensure  a  speedy 
trial to minimise the length of the time for which 
the child must endure the stress of involvement 
in a court  proceeding.   While  considering any 
request for an adjournment, it is imperative that 
the  court  considers  and  give  weight  to  any 
adverse  impact  which  the  delay  or  the 
adjournment or continuance of the trial  would 
have on the welfare of the child.  

V GENERAL

(i) Effort should be made to ensure that there 
is  continuity  of  persons  who  are  handling  all 
aspects of the case involving a child victim or 
witness including such proceedings which may 
be  out  of  criminal  justice  system.   This  may 
involve  all  steps  commencing  from  the 
investigation  to  the  prosecutor  to  whom  the 
case is assigned as well as the judge who is to 
conduct the trial.

(ii) The police  and the  judge  must  ascertain 
the language with which the child is conversant 
and make every effort to put questions in such 
language.  If the language is not known to the 
court, efforts to join an independent translator 
in  the  proceedings,  especially  at  the  stage  of 
deposition, should be made. 

(iii) It  must  be  ensured  that  the  number  of 
times that a child victim or witness is required 
to recount the occurrence is  minimised to the 
absolutely essential.  For this purpose, right at 
the inception, a multidisciplinary team involving 
the  investigating  officer  and  the  police;  social 
services  resource  personnel  as  well  as  the 
prosecutor should be created and utilised in the 
investigation  and  prosecution  of  such  cases 
involving a child either as a victim or a witness. 
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This  would  create  and  inspire  a  feeling  of 
confidence and trust in the child.

(iv) The  child  victim  shall  not  be  separated 
from  his/her  parents/guardians  nor  taken  out 
from  his/her  environment  on  the  ground  of 
"Ascertaining  voluntary  nature  of  statement" 
unless  the  parents/guardian  is  reported  to  be 
abusive or the Magistrate thinks it appropriate 
in the interest of justice.(Ref : Court On Its Own 
Motion vs. State of N.C.T. Of Delhi)
(v) Courts  in  foreign  countries  have  evolved 
several  tools  including  anatomically  correct 
illustrations and figures (as dolls).  No instance 
of such assistance has been pointed out in this 
court.  Extensive literature with regard to such 
aids being used by foreign courts is available. 
Subject to assistance from experts, it requires to 
be scrutinised whether such tools can be utilised 
in  this  country  during  the  recording  of  the 
testimony  of  a  child  victim  witness  so  as  to 
accommodate  the  difficulty  and  diffidence 
faced.  This aspect deserves serious attention of 
all  concerned as the same may be a valuable 
tool  in  the  proceedings  to  ensure  that  the 
complete truth is brought out.

(vi) No  court  shall  detain  a  child  in  an 
institution meant for adults.(Ref  :  Court On Its 
Own Motion vs. State of N.C.T. Of Delhi).  This 
would apply to investigating agencies as  well.

(vii) The judge should ensure that there is no 
media reporting of the camera proceedings.  In 
any  case,  sensationalisation  of  such  cases 
should not be permitted. 

84. The  issue  with  regard  to  teaching  of  offences  regarding 

sexual  assault  and  rape  itself  has  been  a  source  of  much 

discussion.  I am informed that there are instances of even legal 

educators being bashful  and embarrassed about teaching such 

subjects.   Judges  and  counsels  are  products  of  the  legal 

education.   The  multi-faceted  problem  and  concerns  noticed 
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above are not confined to ensuring gender justice in courts alone. 

In this background, it is absolutely imperative that these areas of 

law and the issues which have been raised herein are taken up 

with all seriousness.  Perhaps the programme of continuing legal 

education needs to take a look on these questions.

85. As noted above, the directions laid down in the aforenoticed 

judgments do not appear to be strictly followed.  Some of the trial 

courts  are  either  not  conscious  of  their  powers  and  duties  as 

conferred by the Code of Criminal Procedure and recognised by 

the  Indian  Evidence  Act  or  hesitant  to  exercise  them.   These 

issues cannot be ignored any further.  

86. The Delhi Legal Services Authority and the Delhi High Court 

Legal Services Committee are taking several initiatives so far as 

access to and dispensation of justice is concerned.  The directions 

of the courts as culled out above are intended to ensure justice to 

both the victim and the accused.  

87. For all the reasons set down above, the finding of guilt of 

the appellant for commission of the offence under section 376 of 

the Indian Penal Code is not sustainable.  The appellant is stated 

to be in custody since 29th of April, 2005 and has spent a period 

of four years and five months in incarceration.

In view of the above discussion, the judgment dated 17th of 

August, 2007 is, therefore, set aside and quashed.  As a result, 

the  order  of  sentence dated 17th of  August,  2007 also  cannot 

stand and is also hereby set aside.
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This appeal is allowed in the above terms.

Copy of the operative part i.e. the directions and guidelines 

be sent to the District  Judge who may circulate the same and 

ensure that the same are complied with.

88. It is further directed that a copy of this judgment be sent to 

the Secretary, Delhi Legal Services Authority and Secretary, Delhi 

High Court Legal Services Committee for further action so as to 

ensure the implementation of the directions and guidelines laid 

down in para 83.

Copy of this  judgment be also sent to the Director,  Delhi 

Judicial Academy so that the several issues raised may be also 

addressed.

89. This  court  records  its  deep appreciation  for  the thorough 

research and able assistance rendered by Mr.  S.B.  Dandapani, 

Advocate for the appellant and Mr. Manoj Ohri, learned APP for 

the state in this case.

Needless to say in case of any difficulty in respect of any of 

the directions,  it  is  open to  any person or  party concerned to 

make appropriate application for consideration.

This matter is disposed of in the above terms.

GITA MITTAL
    (JUDGE)

September 29, 2009
kr
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GITA MITTAL, J  

1. A question stands raised before this court that is, if a plea of juvenility of the 

convict, raised for the first time at the appellate stage in the High Court, is 

accepted, what happens to his appeal against the conviction?  Consequently, 
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another issue follows.  Does the Appellate Court have the power to order the 

removal of the disqualification attaching to the conviction?  In other words, what is 

the fate of the conviction and the order on the sentence which stands imposed upon 

such a person?   

2. This plea was raised by one or more of the appellants in the above appeals. 

We have therefore heard learned counsels in the appeals on these two issues. 

I. Statutory Framework  

3. So far as the issues at hand are concerned, it would be useful to first and 

foremost set out, in extenso, the provisions of Section 2(k), 2l, 6, 7, 19, 20 of the 

Juvenile Justice (Care & Protection of Children) Act, 2000 (hereinafter the „JJ 

Act‟) as well as Rule 3(IX) and (XIV) of Chapter II of the Juvenile Justice (Care & 

Protection of Children) Rules of 2007 (hereinafter referred to as the „Rules‟).  The 

same read as hereunder :- 

“2(k) "juvenile" or "child" means a person who has not completed 

eighteenth year of age;   

2(l) "juvenile in conflict with law" means a juvenile who is alleged to have 

committed an offence;   

6. Powers of Juvenile Justice Board.- (1) Where a Board has been 

constituted for any district or a group of districts, such Board shall, 

notwithstanding anything contained in any other law for the time being in 

force but save as otherwise expressly provided in this Act, have power to 
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deal exclusively with all proceedings under this Act relating to juvenile in 

conflict with law. (2) The powers conferred on the Board by or under this 

Act may also be exercised by the High Court and the Court of Session, when 

the proceeding comes before them in appeal, revision or otherwise.  

7. Procedure to be followed by a Magistrate not empowered under the 

Act.- Procedure to be followed by a Magistrate not empowered under the 

Act.-(1) When any Magistrate not empowered to exercise the powers of a 

Board under this Act is of the opinion that a person brought before him 

under any of the provisions of this Act (other than for the purpose of giving 

evidence), is a juvenile or the child, he shall without any delay record such 

opinion and forward the juvenile or the child and the record of the 

proceeding to the competent authority having jurisdiction over the 

proceeding.  

(2) The competent authority to which the proceeding is forwarded under 

sub-section (1) shall hold the inquiry as if the juvenile or the child had 

originally been brought before it. 

7A. Procedure to be followed when claim of juvenility is raised before 

any court. – (1) Whenever a claim of juvenility is raised before any court or 

a court is of the opinion that an accused person was a juvenile on the date of 

commission of the offence, the court shall make an inquiry, take such 

evidence as may be necessary (but not an affidavit) so as to determine the 

age of such person, and shall record a finding whether the person is a 

juvenile or a child or not, stating his age as nearly as may be: 

Provided that a claim of juvenility may be raised before any court 

and it shall be recognized at any stage, even after final disposal of the 

case, and such claim shall be determined in terms of the provisions 

contained in this Act and the rules made thereunder, even if the juvenile 

has ceased to be so on or before the date of commencement of this Act. 

(2) If the court finds a person to be juvenile on the date of 

commission of the offence under sub-section (1), it shall forward the 
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juvenile to the Board for passing appropriate orders and the sentence, if any, 

passed by the court shall be deemed to have no effect.” 

4. How the Juvenile Justice Board is to proceed against the juvenile and what 

are the possible orders which may be passed on finding him guilty of commission 

of offences is prescribed under Section 15 of the Statute which reads as follows:-  

“15. Order that may be passed regarding juvenile.- (1) Where a Board is 

satisfied on inquiry that a juvenile has committed an offence, then 

notwithstanding anything to the contrary contained in any other law for the 

time being in force, the Board may, if it thinks so fit,-  

(a) allow the juvenile to go home after advice or admonition following 

appropriate inquiry against and counselling to the parent or the guardian and 

the juvenile;  

(b) direct the juvenile to participate in group counselling and similar 

activities;  

(c) order the juvenile to perform community service;  

(d) order the parent of the juvenile or the juvenile himself to pay a fine, if he 

is over fourteen years of age and earns money;  

(e) direct the juvenile to be released on probation of good conduct and 

placed under the care of any parent, guardian or other fit person, on such 

parent, guardian or other fit person executing a bond, with or without surety, 

as the Board may require, for the good behaviour and well-being of the 

juvenile for any period not exceeding three years;  

(f) direct the juvenile to be released on probation of good conduct and placed 

under the care of any fit institution for the good behaviour and well-being of 

the juvenile for any period not exceeding three years;  

(g) make an order directing the juvenile to be sent to a special home,- i. 

in the case of juvenile, over seventeen years but less than eighteen years 



            Death Sentence Ref.No.5/2010, Crl.A.Nos.979/2008, 1087/2010 & 1301/2010                            6 

 

 

of age for a period of not less than two years; ii. in case of any other 

juvenile for the period until he ceases to be a juvenile:  

Provided that the Board may, if it is satisfied that having regard to the 

nature of the offence and the circumstances of the case it is expedient so to 

do, for reasons to be recorded, reduce the period of stay to such period as it 

thinks fit.  

2. The Board shall obtain the social investigation report on juvenile either 

through a probation officer or a recognised voluntary organisation or 

otherwise, and shall take into consideration the findings of such report 

before passing an order.  

3. Where an order under clause (d), clause (e) or clause (f) of sub-section (1) 

is made, the Board may, if it is of opinion that in the interests of the juvenile 

and of the public, it is expedient so to do, in addition make an order that 

the juvenile in conflict with law shall remain under the supervision of a 

probation officer named in the order during such period, not exceeding 

three years as may be specified therein, and may in such supervision order 

impose such conditions as it deems necessary for the due supervision of the 

juvenile in conflict with law :  

Provided that if at any time afterwards it appears to the Board on 

receiving a report from the probation officer or otherwise, that the 

juvenile in conflict with law has not been of good behaviour during the 

period of supervision or that the fit institution under whose care the 

juvenile was placed is no longer able or willing to ensure the good behaviour 

and well-being of the juvenile it may, after making such inquiry as it 

deems fit, order the juvenile in conflict with law to be sent to a special 

home.  

4. The Board shall while making a supervision order under sub-section (3), 

explain to the juvenile and the parent, guardian or other fit person or fit 

institution, as the case may be, under whose care the juvenile has been 

placed, the terms and conditions of the order shall forthwith furnish one 

copy of the supervision order to the juvenile, the parent, guardian or other fit 

person or fit institution, as the case may be, the sureties, if any, and the 

probation officer.” 
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5. Conviction for a criminal offence has widespread ramifications.  It 

immediately impacts employability in public positions.  To erase such 

consequences upon a juvenile, in recognition of social responsibility for his 

actions/omissions, the legislature has mandated removal of any disqualification in 

Section 19 which is as follows:-   

“19. Removal of disqualification attaching to conviction.- 

(1)Notwithstanding anything contained in any other law, a juvenile who has 

committed an offence and has been dealt with under the provisions of 

this Act shall not suffer disqualification, if any, attaching to a conviction 

of an offence under such law. (2) The Board shall make an order directing 

that the relevant records of such conviction shall be removed after the expiry 

of the period of appeal or a reasonable period as prescribed under the rules, 

as the case may be.”  

6. The legislation contains a special provision as to manner in which courts 

would proceed in cases pending on the date the statute came into force.  Section 20 

in this regard reads thus:- 

“20. Special provision in respect of pending cases.- Notwithstanding 

anything contained in this Act, all proceedings in respect of a juvenile 

pending in any court in any area on the date on which this Act comes 

into force in that area, shall be continued in that court as if this Act had 

not been passed and if the court finds that the juvenile has committed 

an offence, it shall record such finding and instead of passing any 

sentence in respect of the juvenile, forward the juvenile to the Board 

which shall pass orders in respect of that juvenile in accordance with the 

provisions of this Act as if it had been satisfied on inquiry under this Act that 

a juvenile has committed the offence.”  
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7. It is also necessary to advert to some portions of Rule 3 of the Juvenile 

Justice (Care and Protection of Children) Rules, 2007, the relevant extract 

whereof reads as follows: 

“Rule 3. Fundamental principles to be followed in administration of 

these rules.― 

xxx     xxx      xxx 

IX. Principle of non-waiver of rights:  

(a) No waiver of rights of the child or juvenile in conflict with law, whether 

by himself or the competent authority or anyone acting or claiming to act on 

behalf of the juvenile or child, is either permissible or valid.  

(b)  Non-exercise of a fundamental right does not amount to waiver. 

  xxx   xxx   xxx     

XI. Principle of right to privacy and confidentiality 

The juvenile‟s or child‟s right to privacy and confidentiality shall be 

protected by all means and though all the stages of the proceedings and care 

and protection processes. 

XIV. Principle of Fresh Start:  

(a) The principle of fresh start promotes new beginning for the child or 

juvenile in conflict with law by ensuring erasure of his past records.  

(b) The State shall seek to promote measures for dealing with children 

alleged or recognized as having impinged the penal law, without resorting to 

judicial proceedings.” 
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8. As per section 2(k) of the JJ Act, a juvenile is a person who has not 

completed the 18
th
 year of age.  Under Section 2l, „a juvenile in conflict with law‟ 

is a person who has not completed the 18
th
 year of age as on the date of 

commission of such offence and is alleged to have committed an offence.  

9. A literal construction of section 2l suggests that a „juvenile in conflict with 

law‟ includes persons who had not completed 18 years of age as on the date of 

commission of the offence but could be beyond such age on the date of 

consideration of the issues of conviction and sentencing.    

10. As per section 6, the power of the Juvenile Justice Board „JJB‟ or the Board, 

hereafter) is restricted to „a juvenile in conflict with law‟.  Confinement in a special 

home under Section 15(1)(g) is also restricted to a juvenile who is over seventeen 

years of age and less than eighteen years of age. 

11. The spirit, object and intendment of the JJ Act is obvious from a bare 

reading of the statutory provisions. Section 7(1) mandates that when any 

Magistrate (other than one empowered to exercise the power of the JJ Bord) is of 

the opinion that a person brought before him under any of the provisions of the JJ 

Act (other than as a witness), is a juvenile, he shall without any delay record such 

opinion and forward the juvenile and the record of the proceeding to the competent 
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authority having jurisdiction over the proceeding.  Under Sub-Section (2) of 

Section 7, the competent authority to which the proceeding is forwarded is 

mandated to hold the inquiry as if the juvenile or the child had originally been 

brought before it. 

12. Section 7A mandates that if the court finds a person to be a juvenile on the 

date of commission of the offence under sub-section 1, the juvenile shall be 

forwarded to the Board for passing appropriate orders and the sentence, if any, 

passed by the court shall be deemed to have no effect. 

13. Section 7A is concerned with a claim of juvenility raised before any court.  

Upon the court being of the opinion that an accused person may have been a 

juvenile on the date of commission of the offence, the court is mandated to conduct 

an inquiry so as to determine the age of such person and to record a finding 

whether a person is a juvenile or not, stating his age as nearely as may be.  

14. The proviso to Section 7A of the JJ Act states that a claim of juvenility as on 

the date of the offence may be made by a person at any stage of a proceeding, 

before any court, even after the final disposal of the case.  If such a claim is made, 

the court is required to determine if the individual was a juvenile on the date of 

commission of the offence.  It does not matter if the individual has ceased to be a 
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juvenile before the JJ Act of 2000 came into force.  Further, Section 7A(2) states 

that if a court finds a person to be a juvenile on the date of commission of the 

offence, it shall forward the juvenile to the Juvenile Justice Board for passing 

appropriate orders.  If a sentence has been imposed by a court, such sentence shall 

be deemed to have no effect.  Sub-section 2 of Section 7A thus confined its scope 

to a person being a juvenile on the date the court accepts such plea.   

15. Section 7A does not deal with the case wherein a person claims to have been 

a juvenile on the date of commission of the offence, but has ceased to be a juvenile 

either on the date on which such plea is taken in the court or it is taken in the 

appellate or revisional jurisdiction.  It also does not deal with a situation where a 

person is not a juvenile, on the date when such plea is accepted by the court.  This 

is the situation with which we are faced in these cases.  We are also unable to find 

any judicial precedent which has considered this question. This issue would require 

to be thus tested keeping in view the spirit, intendment and purpose of the statute.   

16. Another important aspect of the statutory scheme is the provision enacted 

with regard to removal of disqualifications attaching to a conviction contained in 

Section 19 of the statute.  Section 19(1) states that if a person has been convicted 

for committing an offence and has been dealt with under the provisions of the JJ 
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Act, such person shall not suffer the consequences that attach because of such of a 

conviction.  Section 19(2) states that the Juvenile Justice Board shall order the 

records of the conviction to be removed after the period of appeal has expired. 

17. Section 19(1) thus provides a general statutory right for removal of 

disqualification but only where the juvenile has been dealt with and convicted 

under the `Act‟.  This right therefore is limited to proceedings before the Juvenile 

Justice Board and not to a conviction by the Magistrate or a court.  Section 19(2) 

provides the procedure to be followed by the Board, in implementing an order for 

removal of disqualification. Thus, when an order is made for the removal of 

disqualification, it is the Board which implements the order in actuality, by 

removing the records and thus, cleaning the slate so that the juvenile can 

commence life afresh. 

18. In this context, also of relevance is Rule 3 of the Rules, 2007, which lists the 

fundamental principles to be followed in administration of the rules.  Rule 3(IX) 

unequivocally and absolutely prohibits waiver of the rights of the juvenile.  As per 

Rule 3 (XIV) (a), one of these fundamental principles is the “Principle of Fresh 

Start,” which is sought to be achieved by ensuring removal of past records.  The 
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Board, exercising its power to direct the removal of the records under Section 

19(2) of the JJ Act, facilitates the implementation of the “principle of fresh start.” 

19. The statutory scheme would show that this enactment confers exclusivity on 

the Juvenile Justice Board for dealing with all proceedings, which relate to 

juveniles.     

20. We may briefly notice the factual matrix in these cases before examining the 

questions in hand.  The same are considered appeal wise hereafter. 

II. Crl.(A) No.979/2008 Amar Bahadur Thappa v. State  

21. This appeal arises out of an incident which allegedly took place in the night 

intervening 22
nd

/23
rd

 December, 2000 and resulted in the registration of FIR 

No.762/2000 implicating the appellant – Amar Bahadur Thappa and co-accused 

Raju Chakravarthy on the 23
rd

 December, 2000 by the police station Model Town 

for the commission of offences under Sections 302, 392 read with 34 IPC.  They 

jointly stood trial in Sessions Case No.26/2011 and were convicted for commission 

of offence under Sections 302/392 read with Section 34 of the IPC by the judgment 

dated 24
th
 September, 2004 of the learned Additional Sessions Judge. By the order 

dated 27
th

 September, 2004, the learned trial judge sentenced both the appellants to 

imprisonment for life along with a fine of Rs.10,000/- each in default one year 
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rigorous imprisonment under Section 302 read with 34 of the IPC.  Additionally, 

for the offence under Section 392 read with 34 of the IPC, both the accused were 

sentenced to rigorous imprisonment for ten years along with a fine of Rs.5,000/- 

each in default six months rigorous imprisonment.  It was further ordered that both 

the sentences imposed on the accused persons shall run concurrently.    

22. Crl.(A)No.152/2005 was separately filed by Raju Chakravarthy impugning 

the order dated 24
th

 September, 2004.  This appeal was allowed by an order dated 

4
th

 November, 2011 passed by the Division Bench of this Court.  

23. On 28
th
 February, 2012 a plea was orally taken by learned counsel for the 

appellant in his appeal (Crl.(A)No.979/2008) that Amar Bahadur Thappa was a 

juvenile on the date of commission of offence.   No documentation of Amar 

Bahadur Thapa‟s date of birth was available.  A detailed inquiry was conducted by 

this court which included directions to the Investigating Officer to place a report 

with regard to the details of marriage of the appellant‟s parents; date of birth and 

ages of the siblings of the appellant; constitution of a medical board for the 

medical examination of the appellant, first by the Safdarjung Hospital, and then by 

the All India Institute of Medical Sciences.  After consideration of the material 
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placed before the court, the plea of the appellant was accepted that he was juvenile 

on the date of commission of the offence by the order dated 28
th
 May, 2012.  

24. It is noteworthy that on 28
th
 February, 2012, as per the nominal roll received 

from the Central Jail, Tihar, the appellant Amar Bahadur Thappa had undergone 11 

years, 2 months and four days in jail.   The appellant Amar Bahadur Thapa thus 

had undergone imprisonment which is not permissible under Section 15(1)(g) of 

the Juvenile Justice (Care and Protection of Children) Act, 2000 (the JJ Act 

hereafter).  The incarceration for a long period of 11 years is also way beyond the 

maximum period of three years which could be ordered to be spent by a juvenile in 

a special home as prescribed under the JJ Act.   

25. As a result, by the order dated 28
th
 May, 2012, it was directed that the 

appellant be released from jail forthwith.  As on 28
th
 May, 2012, Amar Bahadur 

Thapa would be between 25 – 29 years of age. 

III. Crl.(A) No.1087/2010 Ravinder v. State   

26. This appeal arises out of an alleged incident on 15
th

 November, 2004 which  

resulted in registration of the FIR No.1035/2004 implicating the present appellant 

– Ravinder and co-accused Monu Thappa; Raj Kumar and Arjun Singh Rawat by 

the police station Kalkaji for the commission of offences under Sections 302, 397 
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read with 34 IPC.  They jointly stood trial in Sessions Case No.21/2005.  The trial 

court convicted the accused Ravinder and Arjun Singh Rawat for commission of 

offences under Sections 392/394/302 read with Section 34 of the IPC by the 

judgment dated 4
th
 March, 2010.   However the other two accused, namely Raj 

Kumar and Monu Thappa @ Nepali were given the benefit of doubt for the reason 

that no incriminating article had been recovered from them or at their instance and 

hence no role could be attributed to these two accused persons.  As such they were 

acquitted by the trial court. 

27. By the order dated 6
th

 March, 2010, the learned trial judge sentenced both 

Ravinder and Arjun Singh Rawat to imprisonment for life along with a fine of 

Rs.2,000/- each and in default of payment of fine, further one year rigorous 

imprisonment for commission of the offence under Section 302 read with 34 of the 

IPC.  Additionally, for commission of the offence under Section 392 read with 34 

of the IPC, both the accused were sentenced to rigorous imprisonment for ten years 

along with a fine of Rs.2,000/- each in default of payment of fine one year rigorous 

imprisonment and for commission of the offence under Section 392 of the IPC, 

both the accused were awarded a sentence of three years rigorous imprisonment 

and a fine of Rs.2,000/- and in default of payment of the fine imposed, they were 

liable to undergo six months rigorous imprisonment. It was further ordered that the 
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substantive sentences under Section 392 and 394 imposed on the accused persons 

shall run concurrently with his life imprisonment.    

28. Ravinder impugned his conviction as well as the order dated 4
th
 March, 2004 

by way of Crl.(A)No.1087/2010. On 13
th
 September, 2010, Crl.M.B.No.1297/2010 

was filed in Crl.A.No.1087/2010  seeking a clarification as to whether the co 

accused Arjun Singh who has been convicted by the learned Sessions judge has 

filed any appeal or not.   

29. On 23
rd

 September, 2011 a written plea to file documents on the basis of 

which the claims to be juvenile plea was taken by learned counsel for the appellant 

in Crl.M.A.No.11306/2011 filed in Crl.A.No.1087/2010 that Ravinder was a 

juvenile on the date of commission of offence.  Again no documentation to support 

this plea was forthcoming.  A detailed inquiry was conducted by this court which 

included directions to the Investigating Officer to place a report with regard to the 

details of marriage of the appellant‟s parents; date of birth and ages of the siblings 

of the appellant; constitution of a medical board for the medical examination of the 

appellant, first by Safdarjung Hospital.  Directions were issued to the Joint 

Registrar to conduct an inquiry and record evidence and submit a report with 

regard to the juvenility claimed by the appellant.  After consideration of the 
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material placed before the court, the plea of the appellant that he was juvenile on 

the date of commission of the offence was accepted by the order dated 17
th

 July, 

2012.  

30. It is noteworthy that on 21
st
 September, 2010, as per the nominal roll 

received from the Central Jail, Tihar, the appellant Ravinder had undergone 5 

years, 9 months and 21 days in jail.  It would therefore, appear that the appellant 

Ravinder – a juvenile on the date of commission of the offence, had undergone 

imprisonment which is completely impermissible under the JJ Act.  The 

incarceration for the long period of 5 years is also way beyond the maximum 

period of three years to be spent in a special home by juvenile which would be 

prescribed under the JJ Act. 

31. As a result, by the order dated 17
th
 July, 2012, it was directed that the 

appellant shall be set at liberty forthwith.  As on 17
th

 July, 2012, Ravinder would 

be around 26 years of age. 

IV. Crl.(A) No.1301/2010 Noor Jahan @ Haseena  & Ors. v. State –  

32. This appeal was jointly filed by Noor Jahan @Haseena, Abdul Waheed and 

Imran Khan assailing their conviction by the judgment dated 22
nd

 September 2010 

and the sentence imposed by the order dated 29
th

 September 2010.  The appeal 
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arises out of an alleged incident which took place on 8
th
 October, 2008 resulting in 

the registration of FIR No.280/2008 implicating the  appellants by the police 

station Gokul Puri for the commission of offences under Sections 302 and 506 

IPC.  They jointly stood trial in Sessions Case No.24/2009.   

33. By the judgment dated 22
nd

 September, 2010 of the learned Additional 

Sessions Judge, the appellants were held guilty for commission of the offences 

under Section 302 read with Section 34 IPC and convicted thereunder.  Accused 

Imran Khan was additionally held guilty for commission of offence under Section 

506 of the IPC. The learned trial judge by the order dated 29
th
 September, 2010, 

sentenced the three convicted persons to imprisonment for life along with a fine of 

Rs.5,000/- each for offence punishable under Section 302 read with Section 34 of 

the IPC.  In default of payment of fine, they would further undergo rigorous 

imprisonment for one year each.  Convict Imran was also further sentenced to 

undergo rigorous imprisonment for three years and to pay a fine of Rs.3,000/- for 

commission of the offence under Section 506 IPC.  In default of payment of fine, 

he would further undergo rigorous imprisonment for six months.  

34. Crl.(M). (Bail) No.468/2012 was filed by Imran Khan seeking suspension of 

sentence.   On 16
th

 July 2012, a plea that Imran Khan was a juvenile on the date of 
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commission of offence was orally taken by learned counsel for the appellant. No 

documentation with regard to his date of birth was available.  A detailed inquiry 

was conducted by this court which included directions to be produced before the 

Medical Superintendent of Lok Nayak Jai Prakash Hospital for conducting the 

dental and ossification examination of the appellant. A report dated 1
st
 July, 2012 

was received from the medical experts opining that the appellant was 18 years 2 

months 2 days on 8
th
 of October, 2008, the date of the incident. As per Rule 12 of 

the Juvenile Justice (Care and Protection of Children) Rules 2000, one year margin 

is given on the lower side of the age as opined on medical examination. The plea of 

juvenility as on the date of commission of the offence had to be accepted.  As a 

result, by the order dated 16
th

 August 2012, it was directed that the appellant be set 

at liberty by the jail authorities.  

35. It is noteworthy that as per the nominal roll received from the Central Jail, 

Tihar on the 24
th 

December, 2010, the appellant Imran Khan had undergone 2 

years, 2 months and nine days in jail.  By 16
th
 August, 2012, Imran Khan would 

have undergone over 3 years 10 months of imprisonment, which is more than the 

permissible period for which a juvenile delinquent could be sent to a special home 

under the JJ Act.  As on 16
th
 August, 2012 Imran Khan could be over 27 years of 

age. 



            Death Sentence Ref.No.5/2010, Crl.A.Nos.979/2008, 1087/2010 & 1301/2010                            21 

 

 

V. Death Reference 5/2010 - State v. Jagtar 

36.  This reference under Section 366 Cr.P.C. is before this court for 

confirmation of the death sentence awarded to convicts namely, Jagtar, Sheela, 

Gian Chand and Ashok @ Ganja, arising out of an alleged incident which took 

place in the night intervening 6
th
/7

th
 June, 2003 resulting in registration of FIR 

No.264/2003 dated 7
th

 June, 2003 by the police station Samey Pur Badli.  They 

jointly stood trial in Session Case No.123/2008. The accused Jagtar, Sheela, Gian 

Chand and Ashok @ Ganja have been convicted under Section 302 read with 34 

IPC.  The accused Jagtar further stands convicted under Section 25/27 of the Arms 

Act by the judgment dated 29
th
 November, 2010 of the learned Additional Sessions 

Judge.  By the order dated, 2
nd

 December 2010, the appellants have been sentenced 

to death subject to confirmation of the sentence by the High Court of Delhi.  

Convict Jagtar was further sentenced to undergo rigorous imprisonment for a 

period of one year and fine of Rs.5,000/- in default of payment of which, he shall 

undergo simple imprisonment for a period of two months for committing offence 

under Section 25/27 of the Arms Act and in this regard, benefit under the 

provisions of Section 428 Cr.P.C. were also extended to the convict Jagtar. 
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37. In Death Reference 5/2010, Sheela and her brother Jagtar filed an 

application being Crl.App.No.14021/2011 contending that they were juvenile on 

the 7
th
 of June, 2003 when the incident took place.  On this application, the court 

called for a report to be filed by the State.  On the 18
th

 of August, 2011, it was 

observed that Sheela‟s claim with regard to date of birth had been verified and a 

report of the Sarpanch of the concerned village as well as office of the Additional 

District Registrar (Birth and Death) – cum District Health Officer, Panipat 

supported her claim.  The court was of the view that a further inquiry under 

Section 7A of the JJ Act and Rule 12 and 98 of the JJ Rules 2007 be held by the 

trial court.  Pending inquiry, on a prima facie view that she was juvenile on the 

date of the incident, she was granted interim suspension of sentence for a period of 

three months which was extended from time to time. 

38. Jagtar and Sheela were subjected to medical examination and the inquiry 

with regard to their plea of juvenility was undertaken by the trial court in 

accordance with law.  The report was considered by this court on 20
th

 of April, 

2012 when it was found that on the date of incident, i.e., 7
th
 of June, 2003, Jagtar  

was approximately 16 years of age and that Sheela was older to him by one year 

only.  As such Sheela would have been 17 years on the date of the incident.  They 

were therefore, juveniles within the meaning of expression under the JJ Act, 2000. 
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39. In view thereof, both the Jagtar and Sheela were held to be juvenile on the 

date of the offence and by the order dated 21
st
 September, 2011 directed to be 

released forthwith from custody. 

40. As on 21
st
 September, 2011, Jagtar would be over 24 years of age while 

Sheela would be above 25 years of age. 

41. It is noteworthy that on 21
st
 September, 2011, Sheela had undergone 8 years, 

3 months and 14 days in jail as per the nominal roll received from Central Jail, 

Tihar which imprisonment is not permissible under JJ Act.  The incarceration is 

also beyond the maximum period of three years which would be ordered to be 

spent in a special home by a juvenile delinquent as prescribed under JJ Act. 

42. As on 21
st
 April, 2012, Jagtar had undergone 8 years, 10 months and 9 days 

in jail as per the nominal roll received from Central Jail, Tihar.  Jagtar has also 

undergone imprisonment which is not permissible under JJ Act.  His incarceration 

of 8 years is also way beyond the maximum period of three years which could be 

ordered to be spent in a special home by a Juvenile delinquent as prescribed under 

JJ Act.  
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Ashok Kumar @ Ganja 

43. Ashok @ Ganja was produced in this court on 13
th
 of February, 2012. His 

physical appearance had suggested that he was still of young age and he was 

questioned briefly.  The court was of the opinion that an inquiry with regard to his 

juvenility on the date of commission of offence was required to be made under 

Section 7(A) of the JJ Act, 2000.  A direction was issued to the Inquiry Officer to 

submit a report with regard to full details of the family including the siblings of the 

respondent Ashok Kumar @ Ganja and file the same with documentary materials, 

details of marriage of the parents of the respondents, full details of the date of birth 

of the siblings as well as school and other records if any.  The appellant was also 

directed to be produced in custody before the Medical Superintendent of the LNJP 

Hospital for a medical examination to obtain a report of his age.  The Inquiry 

Officer was directed to ensure that a complete inquiry from the concerned 

authority and village as well was made and the consolidated report was directed to 

be placed before the trial court with a direction to conduct inquiry in terms of 

Section 7(A) of the JJ Act.  

44. A report was received on 10
th

 April, 2012 from the learned Additional 

Sessions Judge which records that the father of the convict Ashok Kumar @ Ganja 
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had not submitted any record regarding the birth of his son. The date of birth 

recorded in the admission register was based on an affidavit submitted by the 

father. As it was unsafe to place reliance on this record, the trial court relied on the 

report of the Medical Board according to which he is estimated to be 24 years as 

on 1
st
 March, 2012.  Computed on this basis, as on 7

th
 June, 2003, Ashok Kumar 

would have been around 15 years of age and hence would fall under the definition 

of juvenile as on the date of the offence. 

45. By the order dated 20
th

 April, 2012, it was also directed that Ashok Kumar 

@ Ganja be released from custody. 

46. It is noteworthy that on 21
st
 April, 2012, Ashok Kumar @ Ganja had 

undergone 8 years, 10 months and 11 days in jail as per the nominal roll received 

from Central Jail, Tihar.  Ashok Kumar @ Ganja also has thus undergone 

imprisonment which is not permissible under JJ Act.  The incarceration is also 

beyond the maximum period of three years which a juvenile delinquent could be 

ordered to spend in a special home under JJ Act. 

47. Other than in Crl.Appeal.No.979/2008, the offences in the above cases were 

post 1
st
 April, 2000 when the Juvenile Justice (Care and Protection of Children) 

Act, 2000 had come into force.   
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48. So far as Crl.A.No.979/2008 is concerned, the same arises out of incident 

which took place in the night intervening 22
nd

/23
rd

 December, 2000.    Therefore 

Section 20 of the JJ Act would come apply. 

VI. Issues arising for consideration  

49. The legislature has anticipated the situation where a criminal case may be 

pending when the JJ Act came into force, against a person who was juvenile on the 

date of commission of the offence. A perusal of Section 20 of the JJ Act would 

shows that it postulates that the court would record findings and forward such 

juvenile to the Board which shall pass orders in respect of that juvenile in 

accordance with the statutory provisions as if it had been satisfied on inquiry under 

the JJ Act that the juvenile has committed the offence. The question which has  

been raised in these appeals is regarding persons who after facing a full-fledged 

trial before courts, have been convicted and are found by an appellate court to be a 

juvenile on the date of commission of the offence.  How is such person to be 

treated? The further question to be answered is as to how the person, a juvenile on 

the date of the crime, but has ceased to be so on the date of the finding of his 

juvenility, is to be treated.   
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50. What happens to the finding of guilt by the trial court as well as the sentence 

which has been awarded to the person?  Can such a person who is an adult on the 

date of the adjudication of the juvenility plea, be forwarded to the Board for fresh 

trial or passing of orders on the sentence (as in section 20 of the JJ Act?)  A further 

question which arises is as to whether the High Court (or the appellate/revisional 

court) itself can order removal of the disqualification attached to the conviction by 

the trial court, without referring the matter to the Board? 

VII. Plea of juvenility on date of offence accepted at appellate stage – status of 

appeal against conviction  

51. We are here concerned with the course of action to be adopted by the court 

when a plea of juvenility on the date of commission of the offence is taken before 

an appellate court after the appellant ceased to remain a juvenile or when the 

finding of juvenility came to be returned by the appellate court before which the 

plea was raised in proceedings pending on the date of the Juvenile Justice Act 

coming into force.  

52. In the judgment reported at (2009) 13 SCC 211 Hari Ram v. State of 

Rajasthan & Anr., the court  has extensively considered the provisions of the 

Juvenile Justice (Care & Protection of Children) Act, 2000 especially the 

provisions of Sections 2(k), 2(l), 7A (Explanation), and 49 (as amended by the Act 



            Death Sentence Ref.No.5/2010, Crl.A.Nos.979/2008, 1087/2010 & 1301/2010                            28 

 

 

of 2006).  The question which was raised before the Supreme Court was as to 

whether  a person who was below 18  years of age on the date of commission of 

the offence, prior to the commencement of the 2000 Act, was entitled to the benefit 

under the Act of 2000.  The court held that though such person was not a 

“juvenile” under a literal application of Section 2(h) of the Juvenile Justice Act, 

1986 nor a “juvenile in conflict with law” under Section 2(l), however in all cases 

pending in any court on the date the Act came into force, the determination of 

juvenility shall be in terms of  clause (l) of Section 2 by virtue of the explanation to 

Section 20 of the Act of 2000.  Therefore, a claim of juvenility was tenable even 

after the accused had crossed the age of 18 years on or before the commencement 

of the JJ Act 2000 or was undergoing a sentence after conviction.   

The permissibility of raising the plea for determination of juvenility for the 

first time at the appellate stage is, therefore, no more res integra.   

53. Taking note of previous decisions on this point in (2011) 2 SCC 251 

Lakhan Lal v. State of Bihar, the Supreme Court has allowed such plea raised 

before the Court for the first time and has observed thus:  

“21. The fact remains that the issue as to whether the appellants were 

juvenile did not come up for consideration for whatever reason, before 

the courts below. The question is whether the same could be considered 
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by this Court at this stage of the proceedings. A somewhat similar 

situation had arisen in Umesh Singh v. State of Bihar [(2000) 6 SCC 89 

: 2000 SCC (Cri) 1026] wherein this Court relying upon the earlier 

decisions in Bhola Bhagat v. State of Bihar [(1997) 8 SCC 720 : 1998 

SCC (Cri) 125], Gopinath Ghosh v. State of W.B. [1984 Supp SCC 228 

: 1984 SCC (Cri) 478] and Bhoop Ram v. State of U.P. [(1989) 3 SCC 

1 : 1989 SCC (Cri) 486] while sustaining the conviction of the 

appellant therein under all the charges, held that the sentences awarded 

to them need to be set aside. It was also a case where the appellant 

therein was aged below 18 years and was a child for the purposes of the 

Bihar Children Act, 1970 on the date of the occurrence. The relevant 

paragraph reads as under (Umesh Singh case [(2000) 6 SCC 89 : 2000 

SCC (Cri) 1026] , SCC pp. 93-94, para 6): 

 

“6. So far as Arvind Singh, appellant in Criminal Appeal No. 

659 of 1999 is concerned, his case stands on a different 

footing. On the evidence on record, the learned counsel for the 

appellant was not in a position to point out any infirmity in the 

conviction recorded by the trial court as affirmed by the 

appellate court. The only contention put forward before the 

court is that the appellant is born on 1-1-1967 while the date of 

the incident is 14-12-1980 and on that date he was hardly 13 

years old. We called for a report of experts being placed 

before the court as to the age of the appellant, Arvind Singh. 

The report made to the court clearly indicates that on the date 

of the incident he may be 13 years old. This fact is also 

supported by the school certificate as well as the matriculation 

certificate produced before this Court which indicate that his 

date of birth is 1-1-1967. On this basis, the contention put 

forward before the court is that although the appellant is aged 

below 18 years and is a child for the purpose of the Bihar 

Children Act, 1970 on the date of the occurrence, his trial 

having been conducted along with the other accused who are 

not children is not in accordance with law. However, this 

contention had not been raised either before the trial court or 

before the High Court. In such circumstances, this Court 

in Bhola Bhagat v. State of Bihar [(1997) 8 SCC 720 : 1998 
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SCC (Cri) 125] following the earlier decisions in Gopinath 

Ghosh v. State of W.B. [1984 Supp SCC 228 : 1984 SCC 

(Cri) 478] and Bhoop Ram v. State of U.P. [(1989) 3 SCC 1 : 

1989 SCC (Cri) 486] and Pradeep Kumar v. State of 

U.P. [1995 Supp (4) SCC 419 : 1995 SCC (Cri) 395] while 

sustaining the conviction of the appellant under all the 

charges, held that the sentences awarded to them need to be 

set aside. In view of the exhaustive discussion of the law on 

the matter in Bhola Bhagat case [(1997) 8 SCC 720 : 1998 

SCC (Cri) 125] , we are obviated of the duty to examine the 

same but following the same, with respect, we pass similar 

orders in the present case. Conviction of the appellant Arvind 

Singh is confirmed but the sentence imposed upon him stands 

set aside. He is, therefore, set at liberty, if not required in any 

other case.‟” 

54. Relying on the above pronouncements in several appeals against convictions 

and sentences awarded by session‟s court pending in this court, the convicts, as 

appellants, have raised a plea of juvenility which if supported by the inquiry in this 

regard, has been accepted by the court.   

55. The issue as to the procedure to be adopted by the court on such a plea, gets 

vexed when it comes to dealing with a case where the person stands convicted and 

sentenced by the trial court and has ceased to be juvenile on the date that a plea of 

juvenility of the offender as on the date of commission of the offence, is set up 

before an appellate court.   
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56. The investigating officer as well as the court before whom the challan was 

filed, remained oblivious of the juvenility of the accused on the date of 

commission of the offence.  Such person as well as his counsel also failed to take 

such plea in the proceedings before the criminal court.  The trial proceedings 

culminated in a conviction and a sentence of imprisonment stands imposed upon 

the accused person.  The plea of juvenility was raised in the appellate proceedings 

long after the person ceased to be a juvenile.  We attempt to examine the questions 

noted hereinabove by the present consideration.   

57. We have been ably assisted in the present consideration by Mr. Dayan 

Krishnan, Additional Standing Counsel (Criminal), Mr. Siddharth Agarwal, Mr. 

Sumer Sethi, Mr. Vivek Sood, learned amicus on behalf of the appellants. 

58. Appearing on behalf of the State, Mr. Dayan Krishnan has taken us carefully 

through the applicable statutory provisions and judicial precedents and drawn our 

attention to similar provisions in statutes regarding juveniles in different countries 

including Bangladesh, South Africa, Canada, Nepal, United Kingdom.  Mr. 

Krishnan has also placed several international instruments including the United 

Nations Convention on the Rights of the Child which was adopted and opened for 

ratification and accession by the General Assembly Resolution No. 44/25 of 20
th
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November, 1989 and entered into force on 2
nd

 September, 1990; the United 

Nations Standard Minimum Rules for the Administration of Juvenile Justice dated 

29
th
 November, 1985 and the United Nations Rules for the Protection of Juveniles 

Deprived of their Liberty dated 14
th
 November, 1990. 

Position in other jurisdictions  

59. Mr. Dayan Krishnan, learned Additional Standing Counsel (Criminal) has 

submitted that some guidance on the issue can be taken from the position in other 

countries. Our attention has been drawn to the provisions of the Children Act, 1974 

of the Republic of Bangladesh and the Children Rules, 1976 framed thereunder.  

As a matter of illustration of legislative prohibitions, Sections 6, 8, 70, 71 and 76 

of this Act deserve to be considered in extenso and read as follows :- 

“6. No Joint trial of child and adult - (1) Notwithstanding anything contained 

in section 239 of the Code or any other law for the time being in force, no 

child shall be charged with, or tried for, any offence together with an adult. 

(2) If a child is accused of an offence for which under section 239 of the 

Code or any other law for the time being in force such child but for the 

provisions of sub-section (1) could have been tried together with an adult, 

the Court taking cognizance of the offence shall direct separate trials of the 

child and the adult.  

8. Adult to be committed to sessions in a case to be committed to sessions--

(1) When a child is accused along with an adult of having committed an 

offence and it appears to the Court taking cognizance of the offence that the 

case is a fit one for committal to the Court of Session, such Court shall, after 
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separating the case in respect of the child from that in respect of the adult, 

direct that the adult alone be committed to the Court of Session for trial. 

(2) The case in respect of the child shall then be transferred to a Juvenile 

Court if there is one or to a Court empowered under section 4, if there is no 

Juvenile Court for the local area, and the Court taking cognizance of the 

offence is not so empowered: 

Provided that the case in respect of the child shall be transferred to the Court 

of Session under section 5 (3) if it is exclusively triable by the Court of 

Session in accordance with the Second Schedule of the Code. 

xxx 

70. When a child is found to have committed any offence, the fact that 

he has been so found shall not have any effect under section 75 of the 

Penal Code (XLV of 1860), or section 565 of the Code or operate as a 

disqualification for any office, employment or election under any law.  

71. Save as provided in this Act, the words „conviction' and „sentenced' shall 

cease to be used in relation to children or youthful offenders dealt with under 

this Act, and any reference in any enactment to a person convicted, a 

conviction or a sentence shall, in the case of a child or youthful offender be 

construed as a reference to a person found guilty of an offence, a finding of 

guilty or an order made upon such a finding, as the case may be.  

xxxx 

76. (1) Notwithstanding anything contained in the Code, an appeal from an 

order made by a Court under the provisions of this Act shall lie- 

(a) if the order passed by a Juvenile Court or a Magistrate empowered under 

section 4, to the Court of Session; and 

(b) if, the order is passed by a Court of Session or Court of an Additional 

Sessions Judge or of an Assistant Sessions Judge, to the High Court 

Division. 

(2) Nothing in this Act shall affect the powers of the High Court Division to 

revise any order passed by a Court under this Act.”  
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To try a child for commission of offences, in the ordinary course is, 

therefore, statutorily prohibited under the Children Act, 1974.   

60. An issue similar to the one with which we are concerned herein had arisen 

before the Supreme Court of Bangladesh and High Court division in W.P.(C) 

No.1341/2000 in the matter of Bangladesh Legal Aid and Services Trust and Anr. 

V. Bangladesh & Ors.  The judgment of the Division Bench was delivered on 6
th
 

November, 2001.   

61. In this case, the petitioner no. 2 stood convicted and sentenced by a 

judgment dated 1
st
 December, 1998 passed by Mr. Iktedar Ahmed, Bicharak 

(District and Sessions Judge), Nari-O-Shishu Nirjatan Daman Bishesh Adalat, 

Comilla, in Nari-O-Shishu Case No.4 of 1998.  The petitioner no. 2 stood 

convicted for offences under Sections 5 (kha) and 5 (gha) of the Nari-O- Shishu 

Nirjatan (Bishesh Bidhan) Ain, 1995 and was sentenced to suffer imprisonment for 

life as well as the  fine and in default to undergo other punishments of lesser 

duration on other counts.  In this case, the Special Tribunal itself found that the 

petitioner no. 2 was 14-15 years of age at the time of occurrence.  A challenge was 

laid to this conviction and sentence on the grounds that the same was violative of 

the aforenoticed statute as well as of the repeated directions of the High Court 
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Division; was unconstitutional; was without jurisdiction and of no legal effect.  

The Bangladesh court had referred to the pronouncement of the Supreme Court of 

India reported at AIR 1986 SC 1777 Sheela Barse & Ors. vs. UOI & Ors. while 

referring to the issue as to whether an accused, if found to be a child, could be 

lodged in prison.  It was further observed that the Children Act, 1974 provided 

different processes and modes of arrest, detention and trial of the juvenile 

offenders being below 16 years of age.  Consequently, the court found that the trial 

of the petitioner no. 2 held by the Special Tribunal was “without jurisdiction” and 

without lawful authority; and that as such the impugned judgment and order of 

conviction was void ab initio.  The court referred to other precedents wherein also 

it had been so ruled as far as conviction of persons who were below the age of 16 

years at the time of trial was concerned.  The court also found that there was no 

evidence to support the order of conviction and sentence as the charge against the 

petitioner no. 4 had not been proved by even a single witness and that the order of 

conviction had been passed on the basis of his uncorroborated confessional 

statement which was made when the convict was a minor and hence, did not have 

the required competency to make it.  The court found that the child had no maturity 

to understand the consequences of such statement and that he had, in a written 

statement, categorically stated that the statement was procured through coercion, 
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threat and false promises to release him on giving the statement, before the 

magistrate as tutored by the police. 

62. The principle reiterated by the court was that the very trial of the person was 

in violation of the statute and therefore completely without jurisdiction.  This case 

however, does not deal with a issue of plea of juvenility being taken post 

conviction in proceedings in the appellate court.  It also does not envisage the 

conditions anticipated by the Indian legislature and the prescription in Section 20 

of the JJ Act, 2000.  The Indian legislature has empowered the court to complete 

the pending proceedings, record findings and thereafter to forward the juvenile and 

the proceedings to the JJB for passing the sentence. 

63. In this regard, Mr. Dayan Krishnan, learned Additional Standing Counsel 

has also referred to us the consideration by the Supreme Court of the United States 

of America in the judgment reported at 383 U.S. 541 : 16 L.Ed.2d 84 in the case 

titled Morris A. Kent, Jr. v. United States.  In this case, the petitioner was 

prosecuted for house breaking, robbery and rape.  The United States District Court 

for the District of Columbia entered a judgment of conviction on counts of 

housebreaking and robbery.  The defendant appealed to the United States Courts of 

Law for the District of Columbia Circuit which affirmed the judgment of the trial 
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court and granted certiorari.  The Supreme Court held that the District of Columbia 

Juvenile Court Act allowed the Juvenile Court to waive jurisdiction over the 

juvenile after full investigation.  As a condition to a valid waiver order, the 

juvenile was entitled to a hearing including access by his counsel to the social 

records and probation or similar reports, which presumably were considered by the 

court.  It was also observed that the same included a statement of reasons for the 

decision of the juvenile court.  In this case, the juvenile court waived jurisdiction 

and the petitioner was indicted by a grand jury of the United States District Court 

for the District of Columbia on eight counts.  The petitioner moved the District 

Court to dismiss the indictment on the ground that the waiver was invalid and also 

moved the District Court to constitute itself a Juvenile Court in accordance with 

law.  The District Court denied the motion to dismiss the indictment and ruled that 

it would not „go behind‟ the Juvenile Court judge‟s recital that his order was 

entered „after full investigation‟.  The District Court held that the petitioner was 

guilty and sentenced to imprisonment.  The challenge to the findings was laid 

before the Supreme Court inter alia on the ground that his detention and 

interrogation were unlawful and that the police failed to follow the procedure 

prescribed by the Juvenile Court and also that they failed to notify the parents of 

the juvenile.  The petitioner attacked the waiver of jurisdiction on the ground that 



            Death Sentence Ref.No.5/2010, Crl.A.Nos.979/2008, 1087/2010 & 1301/2010                            38 

 

 

no hearing was held; that no findings and no reasons were given by the Juvenile 

Court for the waiver and because counsel was denied access to the social service 

file. 

64. The Supreme Court ruled that full investigation was required before waiver 

of jurisdiction and that the same could not be granted as a matter of routine.  The 

procedural regularity required satisfaction of the basic requirements of due process 

and fairness as well as compliance of the statutory requirement of a „full 

investigation‟.  Though the statute conferred substantial degree of discretion on the 

juvenile court, it did not confer upon it a license for arbitrary procedure and did not 

permit the juvenile court to determine in isolation and    without the participation 

or any representation of the child, of the „critically important‟ question whether a 

child would be deprived of the special protection and provisions of the Juvenile 

Court Act.  The Supreme Court concluded that the petitioner was by statute 

entitled to certain procedures and benefit as a consequence of his statutory right to 

be tried by the exclusive jurisdiction of the juvenile court and as a condition to a 

valid waiver order, the petitioner was entitled to a hearing, including access by his 

counsel to the social records and probation and similar reports which were 

presumably considered by the court and to a statement of reasons. 
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65. This pronouncement was relied upon by the US Supreme Court in the later 

decision reported at 387 U.S. 1 (1967) In Re Gault wherein observations of the 

court on the history underlying the development of the juvenile court movement 

shed valuable light on the ethos and background behind similar provisions in other 

jurisdictions which observations read as follows :- 

“3. In such proceedings the child and his parents must be advised of their 

right to be represented by counsel and, if they are unable to afford counsel, 

that counsel will be appointed to represent the child. Mrs. Gault's statement 

at the habeas corpus hearing that she had known she could employ counsel, 

is not "an `intentional relinquishment or abandonment' of a fully known 

right."   

4. The constitutional privilege against self-incrimination is applicable in 

such proceedings: "an admission by the juvenile may [not] be used against 

him in the absence of clear and unequivocal evidence that the admission was 

made with knowledge that he was not obliged to speak and would not be 

penalized for remaining silent." "[T]he availability of the privilege does not 

turn upon the type of proceeding in which its protection is invoked, but upon 

the nature of the statement or admission and the exposure which it invites. . . 

. [J]uvenile proceedings to determine `delinquency,' which may lead to 

commitment to a state institution, must be regarded as `criminal' for 

purposes of the privilege against self-incrimination." Furthermore, 

experience has shown that "admissions and confessions by juveniles require 

special caution" as to their reliability and voluntariness, and "[i]t would 

indeed be surprising if the privilege against self-incrimination were available 

to hardened criminals but not to children." "[S]pecial problems may arise 

with respect to waiver of the privilege by or on behalf of children, and . . . 

there may well be some differences in technique but not in principle 

depending upon the age of the child and the presence and competence of 

parents. . . . If counsel was not present for some permissible reason when an 

admission was obtained, the greatest care must be taken to assure that the 

admission was voluntary. . . ." Gerald's admissions did not [387 U.S. 1, 
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3]   measure up to these standards, and could not properly be used as a basis 

for the judgment against him.” 

 

66. The jurisprudence from Bangladesh as well as judgments by the Supreme 

Court of the United States of America manifest the concern of the courts and 

authorities with the rights of the child, specially those in conflict with law. Strict 

compliance with the letter and spirit of legislation stipulating special procedures 

and courts for trials of juvenile offenders has been mandated in all jurisdictions.  

Failure to do so has rendered the trial court proceedings and judgments as violative 

of law and held to be without jurisdiction. 

67. These very concerns are manifested in the statutory provisions in India as 

well as the jurisprudence which has developed here as would be evident from the 

following discussion.  As is evident from Principle IX of Rule 3 of the JJ Rules 

reproduced above, there can be no waiver of the rights of the juvenile in India. 

VIII. Judicial precedents  

68. There is scanty jurisprudence with regard to the pleas of juvenility being 

raised in criminal appeals against conviction by the convicts before the High 

Courts, though several instances of such plea being pressed before the Supreme 

Court are available.  It would be useful to examine such jurisprudence to answer 
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the question as to whether this court can order removal of the disqualification of 

conviction for criminal offences or is it essential for this Court to refer the matter 

to the Juvenile Justice Board upon arriving at a conclusion that the 

appellant/convict was a juvenile on the date of commission of the offence.     

69. Prior to the JJ Act, 2000 coming into force, these issues were dealt under the 

Children‟s Act as applied and were in vogue in the different states. 

70. The examination of the jurisprudence on the subject would show that the 

Supreme Court has followed three approaches in dealing with the issue of 

juvenility when it has been raised before it for the first time.  We have available a 

set of cases whereby the Supreme Court upheld the conviction of the individual 

while quashing/suspending the sentence without making any reference to the 

removal of the disqualification which is attached to the conviction and/or the 

sentence. 

71. In the second set of cases we find that the Supreme Court has referred the 

cases to the Juvenile Justice Board for appropriate action.  It is obvious therefrom 

that, in such cases, the Juvenile Justice Board while passing the requisite order 

under Section 15 of the JJ Act, would also pass an order under Section 19(2) for 

removal of any disqualification attached to the conviction.   
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72. The third approach followed by the Supreme Court in some cases is to itself 

direct that any disqualification incurred shall be removed. 

73. We would firstly discuss the approaches adopted by the Supreme Court 

before adverting to the few instances where the such issue has arisen before the 

High Courts. 

Conviction sustained, sentence set aside. 

74. The judgment of the Supreme court reported at (1981) 4 SCC 149 Jayendra 

& Anr. V. State of U.P. has been placed before us.  In this case a question arose in 

the context of a plea of juvenility by the appellant Jayendra that he was about 15 

years on the date of the offence and sought benefit under the Uttar Pradesh 

Children Act, 1951.  Section 29 of this Act was similar to the provisions of Section 

7A of the JJ Act.  Section 29 provided that if the child is found to have committed 

an offence punishable with imprisonment, the court may order him to be  sent to an 

approved school for a period of stay as will not exceed his attaining the age of 18 

years.  Jayendra was 23 years of age on the date of the report of his juvenility plea 

and therefore, in view of the provision of Section 29 of the Uttar Pradesh Children 

Act, 1951 could not be sent to an approved school. For this reason, the Supreme 
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Court upheld the conviction of the appellant of Jayendra and quashed the sentence 

imposed upon him and directed that he shall be released forthwith.   

75. In (1989) 3 SCC 9 Bhoop Ram v. State of U.P. the appellant stood 

convicted with five others for commission of offences under Section 148, 302, 323, 

324 read with Section 149 of the IPC and sentenced to life imprisonment besides 

concurrent sentences for lesser terms of imprisonment.  Placing reliance on a 

school certificate showing his date of birth, the appellant had claimed that he 

should have been treated as a child within the meaning of Section 2(4) of the U.P. 

Children Act, 1951.  The learned Sessions Judge did not go into the question as to 

whether the appellant was below 16 years of age on the date of  offence and 

proceeded to award the lesser sentence of imprisonment of life instead of the 

extreme penalty of death sentence.  In the face of this plea, at the stage of 

admission of the Special Leave Petition, the Supreme Court was of the view that 

the Sessions Judge, Bareilly be called upon to enquire into the age of the appellant 

and submit a report with the option to have the appellant examined by the Chief 

Medical Officer of the State.   Liberty was given to the parties to adduce evidence 

on this aspect.  In this case, the Chief Medical Officer, Bareilly gave a certificate 

that the appellant appeared to be 30 years of age as on 30
th
 April, 1987.  The 

appellant had placed only his school certificate before the Sessions Judge to prove 
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that he had not completed 16 years on 3
rd

  October, 1975, the date of commission 

of the offence.  This certificate was rejected by the learned Sessions Judge on the 

ground that it was not unusual that in schools, ages are understated by one or two 

years for future benefits. 

76. The Supreme Court rejected the finding of the learned Sessions Judge and 

opined that the appellant could not have completed 16 years of age on 3
rd

 October, 

1975 and ought to have been treated as a child within the meaning of Section 2(4) 

of the U.P. Children Act and dealt with u/s 29 of the Act because of the following 

three factors :- 

“i) The first is that the appellant has produced a school certificate 

which carries the date 24-6-1960 against the column 'date of birth'. 

There is no material before us to hold that the school certificate does 

not relate to the appellant or that the entries therein are not correct in 

their particulars.”   

(ii)  The second factor is that the Sessions Judge has failed to bear in 

mind that even the Trial Judge had thought it fit to award the lesser 

sentence of imprisonment for life to the appellant instead of capital 

punishment when he delivered judgment on 12-9-1977 on the ground 

the appellant was a boy of 17 years of age. The observation of the trail 

judge would lend credence to the appellant's case that he was less than 

10 years of age on 3-10-1975 when the offences were committed.  

(iii) The third factor is that though the doctor has certified that the 

appellant appeared to be 30 years of age as on 30-4-1987, his opinion 

is based only on an estimate and the possibility of an error of estimate 

creeping into the opinion cannot be ruled out. As regards the opinion 

of the Sessions Judge, it is mainly based upon the report of the Chief 
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Medical Officer and not on any independent material. On account of 

all these factors, we are of the view that the appellant would not have 

completed 16 years of age on the date the offences were committed. It 

therefore follows that the appellant should have been dealt with under 

the U.P. Children Act instead of being sentenced to imprisonment 

when he was convicted by the Sessions Judge under various counts.” 

(Underlining by us) 

 

77. It is noteworthy that in Bhoop Ram v. State of U.P. (Supra),  the Supreme 

Court followed the reasoning of Jayendra & Another v. State of U.P. (Supra). On 

the date of consideration of the appeal by the Supreme Court, the appellant Bhoop 

Ram was aged more than 28 years of age and there was no question of his being 

sent to an approved school in accordance with the provisions of U.P. Children Act, 

1951 and for being detained there.  The appellant had crossed the maximum age of 

detention at the time of consideration of the issue.   

78. Therefore, so far as the manner in which the appellant Bhoop Ram was to be 

treated as he was more than 28 years of age at the time of consideration of the case 

by the Supreme Court is concerned, the court adopted the course followed in 

Jayendra v. State of U.P.(supra) and observed that the course which was to be 

followed is to sustain the conviction but however, quash the sentence imposed on 

the accused.  The court accordingly sustained the conviction of the appellant under 
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all the charges framed against him but quashed the sentence awarded to him and 

directed his release forthwith.  In this regard, the court had observed as follows:-   

“8.  Since the appellant is now aged more than 28 years of age, 

there is no question of the appellant now being sent to an approved 

school under the U.P. Children Act for being detained there. In a 

somewhat similar situation, this Court held in Jayendra v. State of 

U.P. (1981) 4 SCC 149 : 1982 Cri LJ 1000 that where an accused had 

been wrongly sentenced to imprisonment instead of being treated as a 

"child" under Section 2(4) of the U.P. Children Act and sent to an 

approved school and the accused had crossed the maximum age of 

detention in an approved school viz. 18 years, the course to be 

followed is to sustain the conviction but however quash the sentence 

imposed on the accused and direct his release forthwith. Accordingly, 

in this case also, we sustain the conviction of the appellant under all 

the charges framed against him but however quash the sentence 

awarded to him and direct his release forthwith. The appeal is 

therefore partly allowed in so far as the sentence imposed upon the 

appellant are quashed.” 

(Underlining by us) 

 

79. At this stage, we may notice another pronouncement of the Supreme Court. 

An issue of juvenility was raised for the first time before the Supreme Court of 

India by the appellant in the judgment reported at (2005) 12 SCC 615 Gurpreet 

Singh vs. State of Punjab and the connected appeal.  In this regard, the court laid 

down the procedure which was required to be followed under the following terms:- 

“18. ………….It appears that this point was not raised 

either before the trial court or the High Court. But it is 
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well settled that in such an eventuality, this Court 
should first consider the legality or otherwise of 

conviction of the accused and in case the conviction is 

upheld, a report should be called for from the trial court 

on the point as to whether the accused was juvenile on 

the date of occurrence and upon receipt of the report, if it 

is found that the accused was juvenile on such date and 

continues to be so, he shall be sent to juvenile home. But 

in case it finds that on the date of the occurrence, he was 

juvenile but on the date this Court is passing final order 

upon the report received from the trial court, he no 

longer continues to be juvenile, the sentence imposed 

against him would be liable to be set aside.” 

(Emphasis by us) 

80. It is noteworthy that the dicta in Bhoop Ram (Surpa) is cited as an authority 

for suspension of sentence while upholding the conviction in cases involving the 

Juvenile Justice Act, 1986 as well.   

81. The Supreme Court had observed that it is well settled that in such an 

eventuality, the court should first consider the legality, or otherwise, of the 

conviction of the accused.  In case the conviction is upheld, a report should be 

called for from the trial court on the point as to whether the accused was juvenile 

on the date of occurrence and upon receipt of the report, if it is found that the 

accused was juvenile on such date and continues to be so, he shall be sent to 

juvenile home. In case the court finds that on the date of the occurrence, he was 

juvenile but on the date the Court is passing the final order upon the report 
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received from the trial court, he no longer continues to be juvenile, the sentence 

imposed against him would be liable to be set aside.  

82. In (2010) 5 SCC 344 Dharambir v. State (NCT of Delhi) & Anr., the court 

reiterated the well settled principles that a claim of juvenility would be 

maintainable and can be raised before any court or forum and has to be recognised 

at any stage even after disposal of the case. In this case, by the impugned 

judgment, the High Court had upheld the conviction of the appellant for 

commission of the offences under Sections 302 and 307 read with Section 34 of 

the Indian Penal Code, 1860. The appellant had been sentenced to imprisonment 

for life under sections 302/34 IPC as well as fine. Additionally, for commission of 

offence under Section 307/34 IPC, he stood sentenced to undergo rigorous 

imprisonment for a term of seven years and fine.  The Supreme Court noted that at 

the time of pronouncement, the appellant had undergone an actual period of 

sentence of 2 years, 4 months and 4 days and was now aged about 35 years. The 

court was of the view that keeping in mind the age of the appellant, it may not be 

conducive to the environment in the Special Home and to the interest of other 

juveniles housed in the Special Home, to refer him to the Board for passing orders 

for sending the appellant to Special Home or for keeping him at some other place 

of safety for the remaining period of less than eight months, the maximum period 
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for which he can now be kept in either of the two places in accordance with the 

provisions of the Juvenile Justice Act, 1986.  For these reasons, while sustaining 

the conviction of the appellant for the aforestated offences, the sentence imposed 

upon him was quashed and he was directed to be released forthwith.   

83. We find that this issue arose in yet another pronouncement reported at 

(2012) 8 SCC 800 Babla @ Dinesh v. State of Uttrakhand before the Supreme 

Court of India.  The plea of juvenility had been raised by the appellant before the 

High Court which stood rejected by the High Court on the ground that it was not 

raised before the trial court and no evidence has been adduced in defence and no 

suggestion had been made to the witnesses.   The High Court had also relied on the 

statement made by the appellant with regard to his age being 20 years at the time 

of recording of his statement under Section 313 of the Code of Criminal Procedure.   

The High Court had examined the appeal on merits in great detail.  The appellant 

had challenged the rejection of the juvenility plea by the High Court.  The Supreme 

Court directed an inquiry to be conducted with regard to the age of the appellant on 

the date of commission of offence and to submit a report as envisaged under Rule 

12 of the JJ Act.  The Supreme Court accepted the inquiry report dated 3
rd

 

December, 2011 wherein it was concluded that the appellant was aged between 10 

to 15 years on the date of commission of offence and therefore, held that on the 
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date of the offence the appellant was juvenile.  The court noted that the appellant 

had undergone actual period of sentence of more than three years out of the 

maximum period prescribed under Section 15 of the Juvenile Justice Act. In these 

circumstances, while sustaining the conviction of the appellant, the sentence 

awarded to him by the trial court (which stood confirmed by the High Court) was 

set aside.   

84. Again in an judgment reported at (2012) 8 SCC 763 Vijay Singh v. State of 

Delhi the issue of juvenility was raised for the first time only before the Supreme 

Court.  In this case as well, in para 7 of the pronouncement, the Supreme Court 

noted that there was overwhelming evidence led before the trial court which on 

being convinced of proof of guilt against the appellant, had convicted him for the 

offence under Section 307 of the IPC and had imposed a sentence of five years 

rigorous imprisonment with fine.  The Supreme Court also noted that on a detailed 

analysis of the evidence available on record and the injuries sustained by the 

victim, supported by medical evidence, the High Court had dismissed the appeal. 

In these circumstances, the Supreme Court noted that it did not find any scope to 

interfere with the order of conviction imposed on the appellant.   After returning 

this finding, the court proceeded to examine the impact of the plea of juvenility 

raised by the appellant for the first time before it. 
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In paras 14 and 15 of the pronouncement, the court considered the juvenility 

plea of the appellant and concluded that he was below 18 years on the date of 

commission of offence and therefore, the provisions of the JJ Act, 2000 would 

apply in full force in his case.  Having so concluded in para 16, the court held the 

following: -  

“16. Having regard to the above conclusion, in the normal course we 

would have remitted the matter to the Juvenile Justice Court, Itawa for 

disposal in accordance with law. However, since the offence was 

alleged to have been committed more than 10 years ago and having 

regard to the course adopted by this Court in certain other cases 

reported in Jayendra v. State of U.P. [(1981) 4 SCC 149 : 1981 SCC 

(Cri) 809] , Bhoop Ram v.State of U.P. [(1989) 3 SCC 1 : 1989 SCC 

(Cri) 486] which were subsequently followed in Bhola Bhagat v.State 

of Bihar [(1997) 8 SCC 720 : 1998 SCC (Cri) 125] , Pradeep 

Kumar v. State of U.P. [1995 Supp (4) SCC 419 : 1995 SCC (Cri) 395] 

, Upendra Kumar v. State of Bihar [(2005) 3 SCC 592 : 2005 SCC 

(Cri) 778] and Vaneet Kumar Gupta v. State of Punjab [(2009) 17 SCC 

587 : (2011) 1 SCC (Cri) 1092] , we are of the view that at this stage 

when the appellant would have now crossed the age of 30 years, there 

is no point in remitting the matter back to the Juvenile Justice Court. 

Instead, following the abovereferred decisions, appropriate orders can 

be passed by this Court itself.” 

85. The precedents noted in para 16 of Vijay Singh (supra) above were 

considered at length.  In each of these cases, the evidence before the trial court and 

the conviction by court stood considered and upheld by the High Court.  The 

conviction was therefore, sustained by the Supreme Court.  However, the sentence 

awarded to them had been quashed.  Consequently, in para 27 of [Vijay Singh 
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(Supra)] also while upholding the conviction of the appellant, the Supreme Court 

set aside the sentence imposed upon him and directed that he be released forthwith, 

if not required in other cases. 

86. It is important to note that so far as the judgments of the Supreme Court in 

Jayendra; Vijay Singh; Bhoop Ram; Dharambir; Babla @ Dinesh as well as 

Gurpreet Singh (Supra) are concerned, the issue of juvenility was being 

considered by the Supreme Court.  In all these judicial precedents, the convictions 

by the trial courts had been challenged before the High Courts in appeals.  The 

evidence recorded before the trial courts stood tested and considered in the appeals 

by the High Courts.  The findings of guilt of the appellants were found justified by 

the High Courts which had considered the evidence and rejected the appeals of 

these persons.  It was in these circumstances, while confirming the conviction, the 

Supreme Court had set aside the sentence imposed upon the appellants.   

Conviction set aside 

87. We may now consider the second approach which has been followed in 

some cases by the Supreme Court.  In some cases, the court not only accepted the 

plea of juvenility but also set aside the conviction.  In this regard we may usefully 
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refer to the judgment reported at 1984 (Supp.) SCC 228 Gopinath Ghosh v. State 

of West Bengal which arose in the context of the West Bengal Children Act. 

In this case, the entire trial was conducted before the Additional Sessions 

Judge, Nadia who found that the appellant had caused the fatal injury to the 

deceased in furtherance of the common intention of the three accused and 

convicted all of them for commission of an offence under Section 302 read with 

Section 34 of the Indian Penal Code and sentenced each of them to suffer 

imprisonment for life.  The High Court rejected the appeal filed by the appellant 

who thus moved the Supreme Court.  At this stage, a plea was urged on his behalf 

that as on 19
th

 August, 1974, the date of the offence, the appellant was aged below 

18 years and was therefore a child entitled to the benefit of the benevolent 

provisions of the West Bengal Children Act, 1959.   

88. The Supreme Court remitted the issue for decision on the age of the 

appellant after recording evidence to the Sessions Judge, Nadia.  Section 24 of the 

West Bengal Act contained a non-obstante clause and took away the jurisdiction of 

the court to impose the sentence of death on a juvenile delinquent as well as the 

power to impose a sentence of imprisonment or commitment to prison in default of 

payment of fine or in default of furnishing security of a juvenile delinquent.  As 
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per the proviso to sub-clause 2 of Section 24, the court was empowered to impose 

a sentence of imprisonment on the juvenile delinquent if the conditions prescribed 

therein are satisfied.  An application to the court to report the case to the State 

Government and direct the juvenile delinquent to such custody as it may deem fit 

was made.   

89. Section 4 conferred power on the State Government to establish juvenile 

courts by a notification in this behalf.  It was held that, from a reading of the 

statute, that a juvenile delinquent ordinarily has to be released on bail irrespective 

of the nature of the offence alleged to have been committed, unless it is shown that 

there appears reasonable grounds for believing that the release was likely to bring 

him under the influence of any criminal or expose him to moral danger or defeat 

the ends of justice. Section 25 forbade any trial of a juvenile delinquent and only 

an inquiry could be held in accordance with the provisions of the Code of Criminal 

Procedure („Cr.P.C.‟) for the trial of a summons case.  The court called for a report 

of the Additional Sessions Judge, which, on unassailable evidence, established  

that, on the date of offence, the appellant was a juvenile delinquent. The Supreme 

Court held that the learned Magistrate therefore, could not have committed his case 

to the court of sessions in view of the statutory provisions and thus the entire trial 

of the appellant was without jurisdiction and vitiated.  The Supreme Court 
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therefore set aside as unsustainable the conviction of the appellant for having 

committed an offence under Section 302 IPC and the consequential sentence for 

imprisonment for life  imposed by the learned Additional Sessions Judge as well as 

confirmed by the High Court.   

As to what should follow, in para 12 of the judgment, the court directed 

thus:- 

“12. The next question is what should be the sequel to our decision ? The 

appellant has been in prison for some years. But neither his antecedents nor 

the background of his family are before us. It is difficult for us to gauge how 

the juvenile court would have dealt with him. Therefore, we direct that the 

appellant be released on bail forthwith by the learned Additional Sessions 

Judge, Nadia. The case is remitted to the learned Magistrate for proceeding 

further in accordance with law keeping in view the provisions of the Act.” 

(Underlining by us) 

90. A similar view was taken in the pronouncement of the Karnataka High Court 

reported at ILR 2005 KAR 1572 State of Karnataka v. Harshad.  The High Court 

reiterated the legislative mandate that Juvenile Justice Board having been 

constituted, it therefore alone would have the exclusive power of dealing with the 

issue of juvenility and to that extent the jurisdiction of any court including that of 

the Sessions Court or Fast Track Court is barred. 
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91. In (1981) 4 SCC 210 Raghbir v. State of Haryana, a question was raised as 

to whether a person under 16 years of age and accused of offence under Section 

302 of the Penal Code can get the benefit of the Haryana Children Act, 1974.  The 

High Court sustained the conviction and the sentence.  The discussion by the 

Supreme Court in para 19 of the pronouncement sheds valuable light on the issue 

under consideration and reads as follows:- 

“19.  Mr Bhagat in support of his contention has relied on a Full 

Bench decision of the Madhya Pradesh High Court in Devi 

Singh v. State of M.P [1978 Cri LJ 585] . The Full Bench of three 

judges considered the jurisdiction of the Madhya Pradesh Bal 

Adhiniyam, 1970 (15 of 1970) to try a juvenile offender for offences 

punishable with death or imprisonment for life. There was a difference 

of opinion.  

 

The view of the majority was that the juvenile courts constituted under 

the Madhya Pradesh Bal Adhiniymn have exclusive jurisdiction to try a 

delinquent child (a person under sixteen years of age) for all 

offences except those punishable with death or imprisonment for life 

even after the commencement of the Code of Criminal Procedure, 1973 

(Act 2 of 1974), while the minority view of Verma, J. was to the 

contrary. With respect, the majority view is erroneous. Verma, J. has 

observed as follow: 

 

“...Such a conclusion is supported also by the fact that the Bal 

Adhiniyam is a special local Act while the new Code is a general 

enactment applicable throughout the country on account of which the 

special local Act would apply within this State in preference to the 

general law on the subject. It is in this light that the question has to be 

examined with a view to determine whether there is any such 
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irreconcilable conflict so as to attract Article 254 of the Constitution. 

This is the real question for decision.” 

 

He has held: 

 

“Applying the tests indicated by the settled principles, I have no 

hesitation in holding that there is no real conflict between the 

provisions of the new Code, particularly Section 27 thereof, and the 

provisions of the Bal Adhiniyam. In short, the provisions of the new 

Code clearly save any special or local law like the Bal Adhiniyam and 

Section 27 of the new Code is merely an enabling provision which does 

not express any contrary intention to undo the saving provided in 

Section 5 of the new Code. There being thus no conflict or repugnancy, 

the question of Article 254 of the Constitution being attracted does not 

arise.” 

 

With respect, Verma, J. has expressed the correct opinion.”  

 

Matter referred to the Juvenile Justice Board 

 

92. We may now examine the third approach, which is to refer the matter to the 

Juvenile Justice Board.  

93. Section 7(A) of the Juvenile Justice (Care and Protection of Children) Act, 

2006 permits the claim of juvenility to be made by a person at any stage of 

proceedings and before any court, even after the disposal of the case.   

94. In the judgment reported at (2009) 17 SCC 574 Rambir Singh & Ors. v. 

State of Uttar Pradesh, upon the plea of juvenility being raised before it, the court 
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sustained the conviction.  Instead of suspending the sentence, the matter was 

referred to the Juvenile Justice Board for the purposes of sentencing.   The case of 

the appellant no.4 who had taken the plea of juvenility was transmitted to the 

Juvenile Justice Board for passing appropriate orders in terms of Section 15 of the 

Act read with Rule 98 of the Juvenile Justice (Care and Protection of Children) and 

Rules framed thereunder. 

95. Thus the Juvenile Justice Board had to take action under Section 15 of the 

Juvenile Justice Act read with Rule 98 of the Rules framed thereunder. This 

procedure requires to be followed upon plea of juvenility being raised before the 

court. 

IX. Procedure to be followed when the plea is raised in an appeal before the 

High Court and matter of removal of disqualification.   

96. The Supreme Court has also made observations on the manner in which the 

High Court would proceed where the plea of juvenility is raised for the first time 

before it in an appeal against the conviction and order of sentence by the trial 

court.  In the case reported at (2012) 8 SCC 34 Kalu @ Amit v. State of Haryana, 

the court noted that on 7
th
 April, 1999 when the offence in question took place, 

Kalu @ Amit was a juvenile.  He was convicted by the trial court on 7
th
 September, 
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2000.  The Juvenile Justice Act came into force on 1
st
 April, 2001. The appeal of 

Kalu @ Amit was decided by the High Court on 11
th

  July, 2006.   

97. We have set out Section 20 of the JJ Act in extenso hereinabove, which 

provides the manner in which the trial in court of a person, who is juvenile on the 

date of which the Juvenile Act came into force, is to proceed.  In Kalu @ Amit v. 

State of Haryana (Supra), the Supreme Court had considered the provisions of 

Section 20 thus:- 

“21.  Section 20 makes a special provision in respect of pending 

cases. It states that notwithstanding anything contained in the Juvenile 

Act, all proceedings in respect of a juvenile pending in any court in 

any area on the date on which the Juvenile Act comes into force in 

that area shall be continued in that court as if the Juvenile Act had not 

been passed and if the court finds that the juvenile has committed an 

offence, it shall record such finding and instead of passing any 

sentence in respect of the juvenile forward the juvenile to the Board 

which shall pass orders in respect of that juvenile in accordance with 

the provisions of the Juvenile Act as if it had been satisfied on inquiry 

under the Juvenile Act that the juvenile has committed the offence. 

The Explanation to Section 20 makes it clear that in all pending cases, 

which would include not only trials but even subsequent proceedings 

by way of revision or appeal, the determination of juvenility of a 

juvenile would be in terms of clause (l) of Section 2, even if the 

juvenile ceased to be a juvenile on or before 1-4-2001, when the 

Juvenile Act came into force, and the provisions of the Juvenile Act 

would apply as if the said provision had been in force for all purposes 

and for all material times when the alleged offence was committed. 
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22. As regards the Explanation to Section 20 of the Juvenile Act, it 

would be appropriate to quote observations of this Court in Hari 

Ram v. State of Rajasthan [(2009) 13 SCC 211 : (2010) 1 SCC (Cri) 

987] . The observations read thus: (SCC p. 223, para 39) 

 

“39. The Explanation which was added in 2006, makes it 

very clear that in all pending cases, which would include not 

only trials but even subsequent proceedings by way of 

revision or appeal, the determination of juvenility of a 

juvenile would be in terms of clause (l) of Section 2, even 

if the juvenile ceased to be a juvenile on or before 1-4-

2001, when the Juvenile Justice Act, 2000 came into force, 

and the provisions of the Act would apply as if the said 

provision had been in force for all purposes and for all 

material times when the alleged offence was committed. In 

fact, Section 20 enables the court to consider and 

determine the juvenility of a person even after conviction 

by the regular court and also empowers the court, while 

maintaining the conviction, to set aside the sentence 

imposed and forward the case to the Juvenile Justice 

Board concerned for passing sentence in accordance with 

the provisions of the Juvenile Justice Act, 2000.” 

 

23. It is clear, therefore, that the Juvenile Act is intended to protect the 

juvenile from the rigours of a trial by a criminal court. It prohibits 

sentencing of a juvenile and committing him to prison. As its 

Preamble suggests it seeks to adopt a child-friendly approach in the 

adjudication and disposition of matters in the best interest of children 

and for their ultimate rehabilitation.” 

(Emphasis supplied) 

98. After noting the above principles, so far as the facts of Kalu @ Amit (Supra) 

are concerned, the Supreme Court observed as follows:-   
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“24. The instant offence took place on 7/4/1999. As we have already 

noted Kalu @ Amit was a juvenile on that date. He was convicted by 

the trial court on 7/9/2000. The Juvenile Act came into force on 

1/4/2001. The appeal of Kalu @ Amit was decided by the High Court 

on 11/7/2006. Had the defence of juvenility been raised before the High 

Court and the fact that Kalu @ Amit was a juvenile at the time of 

commission of offence had come to light the High Court would have 

had to record its finding that Kalu @ Amit was guilty, confirm his 

conviction, set aside the sentence and forward the case to the Board 

and the Board would have passed any appropriate order permissible 

under Section 15 of the Juvenile Act (See Hari Ram). 

25. As noted above, the Board could have sent Kalu alias Amit to a 

special home for a maximum period of three years and under Section 

19, it would have made an order directing that the relevant record of 

conviction be removed. Since on the date of offence, Kalu alias Amit 

was about 17 years, 5 months and 23 days of age, he could have been 

directed to be kept in protective custody for 3 years under the proviso to 

Section 16 as the offence is serious and he was above 16 years of age 

when the offence was committed. But he certainly could not have been 

sent to jail. Since the plea of juvenility was not raised before the High 

Court, the High Court confirmed the sentence which it could not have 

done. None of the above courses can be adopted by us, at this stage, 

because Kalu alias Amit has already undergone more than 9 years of 

imprisonment. In the peculiar facts and circumstances of the case, 

therefore, we quash the order of the High Court to the extent it 

sentences accused Kalu alias Amit to suffer life imprisonment for the 

offences under Section 302 read with Section 34 IPC. After receipt of 

report from the Additional Sessions Judge, Rewari, vide order dated 14-

12-2009, we had ordered that Kalu alias Amit be released on bail. If he 

has availed of the bail order, his bail bond shall stand discharged. If he 

has not availed of the bail order, the prison authorities are directed to 

release him forthwith, unless he is required in some other case. Accused 

Kalu alias Amit shall not incur any disqualification because of this 

order. Criminal Appeal No. 1467 of 2007 filed by the accused Kalu 

alias Amit is allowed to the above extent.” 

(Emphasis by us) 
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Even in Kalu @ Amit (Surpa), the Court did not quash the conviction.  Kalu 

@ Amit had the benefit of consideration of his appeal against the conviction by the 

High Court.  

99. Section 20 mandates the criminal court to continue with the trial as if the JJ 

Act “had not been passed; if the criminal court finds that the juvenile has 

committed an offence, “it shall record such finding; thereafter “instead of passing 

any sentence in respect of the juvenile; forward the juvenile to the Juvenile Justice 

Board which shall pass an order in respect of that juvenile.  So far as manner in 

which the Board would consider the matter is concerned, Section 20 mandates that 

the Juvenile Justice Board shall pass an order in respect of that juvenile in 

accordance with the provision of the JJ Act “as if it had been satisfied on an 

inquiry” under the Act that a juvenile had committed an offence. 

100. In Kalu @ Amit v. State of Haryana (supra), the Supreme Court had 

mandated that if the plea of juvenility is raised at the appellate stage before the 

High Court, it would have to record its findings on merits and decide on the guilt 

or innocence of the appellant. However, upon confirming the conviction, the 

sentence has to be set aside and the case has to be forwarded to the Juvenile Justice 

Board for passing an order permissible under Section 15 of the JJ Act. 
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X. Discussion in the present Case 

101. From the above narration, it is evident that the prohibition upon the court 

trying a juvenile for commission of an offence is absolute.  There is no option but 

to deal with the juvenile in accordance with the provisions of the Juvenile Justice 

Act.  Failure to do so would be contrary to specific statutory provisions and result 

in violation of statutory provision and denial of legal protections to the juvenile. 

102. In the instant case, the trial judges proceeded with the trial oblivious of the 

fact that juveniles were arraigned before them and that they were not authorized to 

conduct such trials.  The JJ Act on the other hand had taken away the jurisdiction 

of the court to conduct the trials. 

103. The right to appeal against the findings and sentence of the criminal court 

are provided by Section 374 of the Code of Criminal Procedure.  No statutory 

provision has been pointed out whereby such a right has been taken away.   

This court is seized of such statutory appeals filed by the appellants assailing 

their convictions by the criminal courts. 

104. Given the judicial pronouncements and the statutory provisions, the 

appellants have been set at liberty.  Three options are available - would it be proper 
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to hold that the appellants are to be denied their statutory right to challenge the 

judgments convicting them on merits or is the trial to be held to be without 

jurisdiction or can we test the appeal on merits? 

105. In the cases before the Supreme Court wherein the conviction was sustained, 

challenges were laid to the judgments of the High Courts in appeals against 

convictions.  Thus, orders of conviction by the trial court had been challenged 

before the High Court which convictions by the trial courts stood tested and 

sustained by the High Courts.   

106. It is also necessary to bear in mind that under Rule 3(IX), the legislature has 

mandated that it is not open to a „juvenile in conflict with law‟ by himself or by the 

competent authority, or anyone acting or claiming on his or her behalf to waive any 

of the rights conferred under the statute.  At this stage, reference can usefully be 

made to some of the judicial pronouncements placed before us.   

107. We may at this stage also refer to Section 20 of the JJ Act which has been 

set out hereinabove.  This provision is restricted in its applicability to proceedings 

in respect of a juvenile pending in any court, in any area, on the date on which this 

Act comes into force in that area.  The legislature has mandated that such 

proceedings would continue in that court as if the Act had not been passed and if 
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the court finds that the juvenile has committed an offence, it shall record such 

finding and instead of passing any sentence in respect of the juvenile, forward the 

juvenile to the Board which shall pass orders in respect of the juvenile in 

accordance with the provisions of this Act as if it had been satisfied on inquiry 

under the Act that ‘a juvenile’ has committed the offence’.  By virtue of Section 20, 

in cases against juveniles pending before criminal courts on the date the enactment 

came into force, the legislature itself permits completion of the juveniles‟ trial 

before the regular court.  The principle as statutorily prescribed, say by the 

Bangladesh Statute noticed above, that in view of the JJ Act, the trial would be 

rendered as being without jurisdiction, is therefore not applicable in absolute terms. 

108. Keeping in view the scheme of the statute, as well as the spirit, intendment 

and purpose of the legislation, the trial of the juvenile in these circumstance before 

the criminal court cannot be faulted.    

109. From the above discussion, it is quite clear that once a plea of juvenility is 

raised in an appeal against conviction before the High Court, the course to be 

followed by the High Court is clear.  The High Court is required to cause the 

inquiry in terms of Section 7(A) of the JJ Act to give a finding upon the 

correctness of the plea of juvenility to be conducted. The High Court also has to 
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examine the legality and validity of the conviction of the juvenile.  In case the 

High Court concludes that the juvenile is innocent and accepts the appeal, the order 

on sentence is automatically quashed.  However in case the High Court maintains 

the conviction, the sentence is required to be suspended and the matter sent to the 

Juvenile Justice Board for passing an order on sentence as well as the order under 

Section 19 of the JJ Act. 

110. However, this might not be feasible in all cases. There is an important 

circumstance which needs bearing in mind.  How is the High Court to proceed if at 

the stage when the plea is raised or when the appellate court is passing the order, 

the appellant has undergone sentence beyond the maximum prescribed under the 

Juvenile Justice Act, 2000?  In such eventuality is it still necessary to send the 

matter to the Juvenile Justice Board for consideration of sentence and passing 

order under Section 15 of the Juvenile Justice Act?   

111. In this regard it is also necessary to refer to Sub Section 2 of Section 6 which 

empowers the High Court and the Court of Session to exercise all powers 

conferred on the Juvenile Justice Board when examining an appeal revision of 

otherwise.  The courts thus stand empowered to pass such orders qua the person 

asserting a plea of juvenility on the date of the offence, prescribed under Section 
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15 of the JJ Act, of course bearing in mind the age of the person and sentence 

already undergone by him.  

112. Therefore if the conviction is maintained, then the Appellate Court would 

also examine the facts and circumstances of the case, and if deemed appropriate 

refer the juvenile appellant to the Juvenile Justice Board for consideration of the 

sentence.  However, if the appellant has ceased to be a juvenile on the date of 

consideration of the sentence, that is, he has crossed 18 years - the maximum age 

for which he/she could be lodged in the special home or if the appellant has already 

undergone a sentence equal to or more than that prescribed under the Juvenile 

Justice Act, then the court while setting aside the sentence would be required to 

mould relief appropriately.   

113. The first question framed for consideration by us in the opening part of this 

judgment is answered thus.  

XI. Removal of disqualification attached to the conviction- power of appellate 

court? 

114. We now turn to the consequential question arising from the above. The 

Juvenile Justice Act provides removal of disqualification attached to the conviction 

upon a juvenile as a statutory right under Section 19 of the JJ Act.  The JJB is 
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mandatorily required to make an order directing that the relevant records of the 

conviction shall be removed after expiry of the period of appeal or such reasonable 

period as may be prescribed under the rules. 

115. The above narration would also show that in Kalu @ Amit v. State of 

Haryana (supra) the Supreme Court was of the view that given the fact that Kalu 

@ Amit had already undergone more than 9 years of imprisonment, it would not be 

appropriate to send the matter back to the Juvenile Justice Board.   The Supreme 

Court upheld the conviction (which had been sustained by the High Court) and 

quashed the order of the High Court to the extent it sentenced Kalu @ Amit to 

suffer life imprisonment. In these circumstances, the Supreme Court also directed 

that the juvenile shall not incur disqualification as a consequence of the conviction.  

116. Our attention is also drawn on the two High Court cases of relevance in 

relation to removal of disqualification.  In both these cases, the High Courts 

themselves passed order Section 19, instead of referring the matter to the relevant 

Juvenile Justice Board. In a case reported at (2012) Cri.L.J. 759 Ranjeet Kumar 

Jha v. State of Bihar, the Patna High Court found the appellant to be a juvenile.  It 

upheld the conviction, and set aside the sentence.  It also ordered that the juvenile 
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shall not suffer disqualification, if any, attached to the conviction.  This was in 

accordance with Section 19 of the Juvenile Justice Act.  

117. While considering this issue in Criminal Appeal No.365/2010, decided on 

22
nd

 November, 2012 H C Sharma d/o Chand Pasha v. State of Karnataka, the 

Karnataka High Court was faced with a situation where a prayer was made before 

it to erase the disqualification that would arise because of conviction.  The 

appellant in that case had been convicted of offences under the Indian Penal Code, 

as well as the Scheduled Caste and Scheduled Tribes (Prevention of Atrocities) 

Act, 1989. The Court upheld the conviction, and suspended the sentence. The court 

took note of Section 19 of the Juvenile Justice Act and ruled that the conviction 

shall not result in any disqualification.     

118. The statutory provision does not state that the responsibility to enforce this 

statutory right is only upon the Board.  As per Section 19(2), the Board only 

ensures the implementation of the statutory right by ordering removal of records. 

The High Court is as much under an obligation to uphold the right, as is the Board.    

On contrary Section 6(2) specifically reiterates the jurisdiction of the High Courts 

as well as Sessions Courts to pass all orders which the JJB stands statutorily 

empowered to do so. The High Court therefore also empowered to pass orders for 
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removal of disqualification attaching as a result of the conviction as well as 

destruction of records which the JJB is statutorily mandated to do under Section 19 

of the JJ Act. 

119. We may note that this situation could arise not only in appeals against 

conviction by the criminal courts in serious offences which are placed before the 

Division Bench of the High Court as in the present case, but could very well arise 

in any appeal against the convictions as well as criminal revision before the learned 

Single Judge.  Given the enunciation of law in  Hari Ram v. State of Rajasthan & 

Anr.( Supra),  the plea can be raised in revisions and appeals before the Sessions 

Courts as well .  The dicta laid down by the Supreme Court and the statutory 

position crystallized by us hereinabove would apply to all appeals and revisions 

before the learned Single Judge of the High Court as well as in all proceedings 

before the Sessions Courts as well. 

The second question, which was noticed by us in the opening part of this judgment, 

also stands answered thus. 

XII. Duty of the Trial Court 

120. We find in several of these cases that the plea of juvenility is raised in 

appeals before us after the person concerned may have undergone a long period of 
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incarceration which would have had an irreversible impact on his/her life as well as 

personality.     

121. What is the primary duty of the trial court then? In this regard, the 

observations of the Supreme Court in para 13 of the judgment reported at 1984 

(Supp) SCC 226 Gopinath Ghosh v. State of West Bengal made as back as in the 

year 1984 deserve to be noticed in extenso and read thus :- 

“13. ……….. Ordinarily this Court would be reluctant to entertain a 

contention based on factual averments raised for the first time before it. 

However, the Court is equally reluctant to ignore, overlook or nullify the 

beneficial provisions of a very socially progressive statute by taking shield 

behind the technicality of the contention being raised for the first time in this 

Court. A way has therefore, to be found from this situation not conducive to 

speedy disposal of cases and yet giving effect to the letter and the spirit of 

such socially beneficial legislation. We are of the opinion that whenever a 

case is brought before the Magistrate and the accused appears to be aged 

21 years as below, before proceeding with the trial or undertaking an 

inquiry, an inquiry must be made about the age of the accused on the date 

of the occurrence. This ought to be more so where special acts dealing 

with juvenile delinquent are in force. If necessary, the Magistrate may 

refer the accused to the Medical Board or the Civil Surgeon, as the case 

may be, for obtaining credit worthy evidence about age. The Magistrate 

may as well call upon accused also to lead evidence about his age. 

Thereafter, the learned Magistrate may proceed in accordance with law. 

This procedure, if properly followed, would avoid a journey upto the Apex 

Court and the; return journey to the grass-root court. If necessary and 

found expedient, the High Court may on its administrative side issue 

necessary instructions to cope with the situation herein indicated.” 

    (Emphasis by us) 
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122. In the judgment reported at 1995 Supp.(4) SCC 419 Pradeep Kumar v. State 

of U.P. and connected appeals, the observations of the court in para 18 so far as the 

mandatory requirement of holding an inquiry especially by the High Courts and 

subordinate courts also deserve to be considered in extenso and read as follows :- 

“18. Before parting with this judgment, we would like to reemphasis that 

when a plea is raised on behalf of an accused that he was a "child" within the 

meaning of the definition of the expression under the Act, it becomes 

obligatory for the court, in case it entertains any doubt about the age as 

claimed by the accused, to hold an inquiry itself for determination of the 

question of age of the accused or cause an enquiry to be held and seek a 

report regarding the same, if necessary, by asking the parties to lead 

evidence in that regard. Keeping in view the beneficial nature of the socially 

oriented legislation, it is an obligation of the court where such a plea is 

raised to examine that plea with care and it cannot fold its hands and without 

returning a positive finding regarding that plea, deny the benefit of the 

provisions of an accused. The court must hold an enquiry and return a 

finding regarding the age, one way or the other. We expect the High Courts 

and subordinate courts to deal with such cases with more sensitivity, as 

otherwise the object of the Acts would be frustrated and the effort of the 

Legislature to reform the delinquent child and reclaim him as a useful 

member of the society would be frustrated. The High Courts may issue 

administrative directions to the subordinate courts that whenever such a 

plea is raised before them and they entertain any reasonable doubt about 

the correctness of the plea, they must as a rule, conduct an inquiry by 

giving opportunity to the parties to establish their respective claims and 

return a finding regarding the age of the concerned accused and then deal 
with the case in the manner provided by law.” 

     (Emphasis supplied) 
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 Thus, the Supreme Court has held that if a plea of juvenility is raised before 

the court, it is the obligation of the court to mandatorily hold an inquiry and return 

a finding regarding the age in one way or the other.  The court has also reiterated 

its earlier directions to the High Court issuing administrative directions to the 

subordinate courts with regard to such pleas. 

123. It is, therefore, well settled that it is the duty of the Magistrate to conduct an  

inquiry about the age of an accused whenever a case is brought before the 

Magistrate.  The Supreme Court has held that the trial court is not required to await 

an application taking the plea that the accused is juvenile from the accused or the 

State.  On the contrary, the inquiry is required to be undertaken as soon as it 

appears to the court from the physical appearance of the accused when he is 

produced before it that he may be a juvenile.   

This duty also enjoins the Sessions Courts conducting trials as well as 

appeals, revisions to conduct such inquiry when cases are brought before it. 

124. We find that this directive of the Supreme Court is being unfortunately 

completely ignored. We have not come across a single case where the trial court 

has undertaken a suo motu inquiry.  There are instances when convicts were 

produced before us even at the appellate stage, after several years in the court 
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system, their physical appearance still suggested that they were juveniles on the 

date of the offence. Our impression were confirmed upon the suo motu inquiry 

directed by us.  By then the appellants, juveniles at the time of offence have 

undergone long year‟s incarceration.  Irreversible damage may have resulted to the 

juveniles. 

125. Ashok Kumar @ Ganja (one of the respondents in Death Reference 

No.5/2010) is one such person.  Our doubt from his physical appearance that he 

may have been as juvenile on the date of the offence was confirmed in the medical 

examination.  

126. The directions by the Supreme Court bind every court.  The mandate of the 

law too requires strict compliance.  This is more so in the context of social welfare 

legislation as the erstwhile Children Act of different states, and now, the Juvenile 

Justice Act.  Apart from the resultant prejudice to the welfare of a juvenile who is 

subjected to a criminal trial in violation of the law, there is an unnecessary drain on 

scarce judicial resources.  Valuable judicial time is expended on proceedings 

which are without jurisdiction at not only the trial court level but at the appellate 

stage as well.  These apprehensions find articulation by the Supreme Court in the 

judgment rendered in Gopinath Ghosh (Supra).        
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127. We therefore, emphasize the duty of the trial courts to ensure that an inquiry 

in accordance with the provisions of the JJ Act, 2000 is undertaken at the earliest 

when an accused brought before it appears to be of 18 years or below.   

128. In Hari Ram v. State of Rajasthan (supra) certain observations of the 

Supreme Court, with regard to questions which were fundamental to the 

understanding and implementation of the object with which the JJ Act, 2000 was 

enacted, deserve to be considered in extenso and reads thus:- 

“2. The said law which was enacted to deal with offences 

committed by juveniles, in a manner which was meant to be different 

from the law applicable to adults, is yet to be fully appreciated by 

those who have been entrusted with the responsibility of enforcing 

the same, possibly on account of their inability to adapt to a system 

which, while having the trappings of the general criminal law, is, 

however, different therefrom. 

 

3. The very scheme of the aforesaid Act is rehabilitatory in nature 

and not adversarial which the courts are generally used to. The 

implementation of the said law, therefore, requires a complete 

change in the mindset of those who are vested with the authority of 

enforcing the same, without which it will be almost impossible to 

achieve the objects of the Juvenile Justice Act, 2000.” 

129. The Statement of Object and reasons of the JJ Act, 2000 records the 

legislature's concerns with the much greater attention that is required to be given to 

children in conflict with law as well as those in need of care and protection. The 

justice system as available for adults is not considered suitable for being applied to 
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a juvenile or the child or any one on their behalf, including the police, voluntary 

organizations, social workers, or parents and guardians, throughout the country. 

130. Article 40 of the United Nations “Convention on the Rights of the Child” 

enjoins on state parties to take certain actions with regard to children against whom 

there may be allegations of infringing penal laws.  The relevant extract of Article 

40 in this regard reads as follows:- 

“Article 40 

1. States parties recognise the right of every child alleged as, 

accused of, or recognised as having infringed the penal law to be 

treated in a manner consistent with the promotion of the child‟s sense  

of dignity and worth, which reinforces the child‟s respect for the 

human rights and fundamental freedoms of others and which takes 

into account the child‟s age and the desirability of promoting the 

child‟s reintegration and the child‟s assuming a constructive role in 

society. 

2. To this end, and having regard to the relevant provisions of 

international instruments, States Parties shall, in particular, ensure 

that: 

(a) No child shall be alleged as, be accused of, or recognised as 

having infringed the penal law by reason of acts or omissions that 

were not prohibited by national or international law at the time they 

were committed; 

xxxx 

3 States Parties shall seek to promote the establishment of laws, 

procedures, authorities and institutions specifically applicable to 

children alleged as, accused of, or recognised as having infringed the 

penal law, and, in particular: 
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(a) The establishment of a minimum age below which children 

shall be presumed not to have the capacity to infringe the penal 

law…;”  

 Children‟s legislations are the result of the State‟s concern about these 

issues.   

131. The Constitution of India places the primary responsibility on the State of 

ensuring that all needs of the children are met with and their basic human rights are 

fully protected.  As a result, the Juvenile Justice Act of 1986 was enacted to 

provide neglected or delinquent juveniles the due care, protection, treatment, 

development and rehabilitation for adjudication of certain matters relating to and 

disposition of delinquent juveniles. In order to confirm to the set of standards for 

securing the best interest of the child, the Government of India re-enacted the 

existing statutes to give effect to the aforenoticed international instruments and 

enacted the Juvenile Justice (Care & Protection of Children) Act of 2000.   

132. The importance of a prompt determination of juvenility is not only in the 

interest of the juveniles but has a deep impact on society inasmuch as efforts of 

reform are made.  Public employment require disclosure of implications in cases, 

arrest, conviction, sentence etc. at the time of recruitment.   Section 19 refers to 
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removal of disqualification attaching to conviction of offence enabling juveniles 

who may have been in conflict with law, to thus seek public employment.  

133. In this background, in failing to abide by the statutory mandate and the 

directions of the Supreme Court, the trial courts are failing to discharge 

constitutional duties as well as responsibility in public law of ensuring the best 

interest of a child in conflict with law.  The District Judges concerned shall ensure 

that the directions of the Supreme Court as well as the observations made by us 

which are extracted by us (in para 118 to 131) are complied with. 

XIII. Result 

134. In the cases before us, such pleas have been taken in appeals against award 

of life sentences and even death sentences as detailed above. We suo moto caused 

inquiry in respect of two persons who stood sentenced to death. We have found 

them to be juveniles on the date of offences after conducting the inquiries in 

respect of their ages.   

135. It is noteworthy that so far as Amar Bhadur Thapa, Ravinder, Sheela, Jagtar 

and Ashok@ Ganja are concerned, they have undergone imprisonment much 

beyond the maximum period of permissible detention of three years under the 
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Juvenile Justice (Care and Protection) Act, 2000.  It would therefore, be 

impermissible to deprive such persons of their liberty, after having undergone 

confinement beyond the three years permitted by the J.J. Act.  In any case, all the 

persons with whom we are concerned in these cases are over 18 years of age now 

and cannot be lodged in the special homes.   

136. We find that Imran Khan has undergone imprisonment of only 2 years, 2 

months and 9 days as on 24
th
 December, 2010.  The JJ Act prohibits sentence of 

imprisonment absolutely.  The maximum that can be ordered under Section 15 of 

the JJ Act against a juvenile is a direction that the juvenile be sent to special home 

for completing the period of three years of detention.  So far as Imran Khan is 

concerned, such a course may be available.  However, as on 24
th

 December, 2010, 

when his case of juvenility was considered , Imran Khan had completed 24 years 

of age.  Therefore, it would not be permissible to send him to a special home where 

only juveniles are kept.   

137. It is noteworthy that Sheela, Jagtar and Ashok @ Ganja (respondents in 

Death Sentence Reference No.5/2010) have not filed appeals assailing their 

conviction by the judgment dated 29
th
 November, 2010 in Sessions Case 
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No.123/2008.  This court has accepted the plea in the reference of their having 

been juveniles on the date of the occurrence. 

138. In this background, keeping in view the above discussion and our answer to 

the questions under consideration, it is directed that the appeals of the appellants 

are required to be considered on merits.  In case this court upholds the judgment of 

the trial court whereby the appellants have been found guilty of commission of 

offence, appropriate orders with regard to the sentence as well as removal of 

disqualification in accordance with Section 19 of the JJ Act would require to be 

passed.   

139. In view of the above discussion, Sheela, Jagtar and Ashok @ Ganja 

(respondents in Death Sentence Reference No.5/2010) are entitled to an 

opportunity to file appeals against their conviction for which purpose they would 

require to be informed of the directions of this court. 

140. We make it clear that by this judgment, we do not preclude any of the 

appellants from withdrawing the appeal or challenge to the judgment whereby they 

have been convicted by the trial court.  A considered submission in this regard 

would be made by the appellants before the court hearing the appeal which would 

then pass appropriate orders permitting the withdrawal of the appeal. 
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141. Given the nature of the question considered and the anguish expressed by 

the Supreme Court on the failure of trial courts to suo moto take action with regard 

to determination of juvenility of accused persons, we direct the Registrar General 

to send copies of the judgment to all District and Sessions Judges for circulation to 

all judges for information and compliance. The trial courts shall ensure strict 

compliance with the observations and directions of the Supreme Court and this 

court noted by us from paras 118 to 131 above.  
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