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Context

Since the days written languages became part of our civilization, it
has helped us in expressing our thoughts in writing to cover a wide section
of population. But privileged groups within society have also found ways
to make it a tool of empowerment and also an instrument of denigration to
retain their high position in the society. Language gained super-prominence
after the pnnting press was invented in 1492 and has been wilnessing
quantum jump in its reach and power with digitalization. Human thoughts
travel far and wide with these developments. Directly or indirectly, the
deep-seated prejudices within the societal hierarchy also travel to distant
places through modern means of communication. Gender is one of the
fundamental source of discrimination and demigration in all societies
subsisting in the world But where there is discrimination, it is natural
human response to resist, and such resistance has given rise to reform
maovements which history will testify. The legal systems often play a vital
rode 1n the process of resistance. Judges have spoken in different ways,
addressing the problem, and the use of certain words or expressions often
helped us to gauge or assess the overall attitude of the society in gender-
related controversies,

The 50s and 60s of the last century witnessed caste, color, and class-
related controversies dominating the courtrooms across the world, along
with gender. In fact, since the 1%h century, the gender issue has been
engaging political thinkers and social reformers, but that was mainly a
binary controversy involving men and women. From the middle of the 20th
century, however, sexual discourse has gone beyond binary and has become
a point of discussion in cpen platforms. Greater presence of women in
workplaces also gave nise to vanous forms of exploitations that the law
courts were called upon to deal with. A new jurisprudence combining
empathy and a rights-based approach has since emerged mainly through
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courts. Cases of Fishakha, Narpesh Meerra, (utha Hariharan Naz
Feoundation, are some of the decisions coming from our Hon'ble Supreme
Court which reflect the integration of this new jurisprudence into our legal
system

One challenge that was initially not anticipated while the gender
jurisprudence was developing was the role of the complainant as the vicim
Gender related cases required a sensitive and empathetic judicial approach
Specifically in relation to allegations of sexual offences, graphical
representation of the offending act in course of trial in an open courtroom
often resulted in traumatizing the victim, making her relive the moment in
an open forum, A sexual assault, unfortunately, is still treated as a crime of
a different genre, and it stll prevails as dormant prejudice in many cases
that a victim 1s also complicit in some way. That 15 why, often, the defense
lawyer, in the course of a trial, tries to highlight the dress, or general
appearance of the victim as also the time and location at the time of the
offence.

Facing cross-examination by a lady victim of a cnime of this nature
often act as deterrent for her to make a complaint. A graphic description of
the offending act in a judgment multiplies the victim's trauma_ This is where
empathy of the criminal justice system 15 a vital necessity in gender related
crime. Empathic ability, sociologists would advise, is an innate trait but can
be advanced with awareness and practice. For inculcating sensitivity and
empathy at all levels, in all cadres, along with imparting training of
substantive laws, the judges would also require to be trained on soft-skills.
Emotional Quotient would have to supplement Intelligent Quotient in
discharge of judicial function.

In Swo Moto Writ Petition Criminal No, {20235, a bench presided
over by the Hon'ble the Chief Justice of India, Surva Kant, with Justices
Joymalya Bagchi and N. V Anjaria, had initiated Suwo Moro proceedings




upon an order by a High Coun involving allegations of the commission of
offences under Section 376 of the Indian Penal Code 1860 and Section 18
of the Protection of Children from Sexual Offences Act 2012 (POCSO). In
the order of the High Court, a certain graphic descriptions of the offending
act was given. The High Court had modified the summons order, revising
the offences to be under a lesser charge under Section 354B of the Indian
Penal Code and Sections 9 & 10 of the Protection of Children from Sexual
Offences Act 2012, The judgment of the Hon'ble Supreme Court was
delivered on 10® February 2026,

After dealing with the order of the High Court on merit the Hon'ble
Supreme Court was pleased to direct;

“17. Ms. Gupia and Mr. Fhoolka, learned Senior Counsel, have,
apart from painting out the legal flaws in the impugned judgment, also
wrged this Cowrf fo lake cognisance of the insensitivity reflected in the
impugned pndgment towards the plight of the minor girl, who ts alleged io
have been the victim of sexual offences. They submit thai there have been
Various mstances of impassive judicial decisions, across different levels of
the judiciary, where judges and judicial officers have failed 1o imbibe
compassion and empaihy in the manner of handling maiters involving
sextal offences, especially when it comes fo vulnerable and'or minor
victims ard witnesses. In this vein, the learned Serior Counsel counsel for
the parttes have pleaded that certain guidelines may be laid down by this
Cowrt o prevent such issues from arising in the fiture.

I8. We find some strengih in the issues raised before us, The fudicial
system, as o cohesive framework, 1§ designed 1o deliver fustice and
xaiisfaction to citizens who seek redressal of their grievances before i1, To
meel swch an ofyective, our efforts must nod ondy be grovnded in the soumd
application of constitutional and legal principles but also foster an
enviromment af compassion and empaihy. The absence of cither aof these




cornerstones wonld prevent fudicial institutions from praoperly performing
their critical duiies.

19 No judge or judgment of any cowri can be expected io do
complete fustice when i is inconsiderate towards the factual realities of a
litigant and the vulnerabilities which they may be facing in approaching a
couert of law, Ohr decisions as participants in the legal process, fram laving
down the provedure that shall have to be faced by common citizens o ihe
Jinal judgment passed in any given case, musi reflect the ethos of
compession. humanity, and understanding, which are essential for crealing
a fair and effective justice sysfem.

213 There is no doubt that some action is required fo be taken o
inculcate and muriure an inherent sensifivity and discernment info the
approach of members of the judiclary, as well as imto the accomparying
cenri procedures. Various steps, in this direction, have also been faken by
the Constitutional Courts of this country, from time to time, on the fudicial
as well as administraiive side. Ii seems, however, that the efforis thus jor
have not borne the fruil that was expecied.

21, Theat being so, we are hesitant to underiake, ai this siage, a fresh
aned unguided attempi to lay down any guidelines, withowt the benefit of a
comprehensive undersianding of the pasi endeavours of such nature
wnderiaken by the different Constitutional and siatutory bodies, the on-
gromnd results of such efforts, and the varying scope of problems faced by
viciims and complainants in similarly sensitive cases. An attempt af this
kind alvo shouwld not be undertaken withowt the valuable opimions avnd
sugpestions of different domain experts, which, in our judicial experience,
doves not imtuitively emerge out af litigative proceedings.

22, For this purpose, we request the National Judicial Acadenty,
Bhaopal, through its Director, Justice Anirnddha Bose, and former Judge of
this Couri, to constitute a Committee of Experts. The Committee of Experis




shall be presided over by Justice Bose as Chairperson and shall comprise
Sour other domain experts as Members, which may inchude practitioners,
academicians, and social workers,

23. We request the Committee of Experts to prepare a comprehensive
repart on the matter of "Developing Crnidelines to Inculcate Sensitivity and
Compassion into Judges and Judicial Processes in the Context of Sexual
Oifences and other Vilnerable Cases'. The Committee shall consider the
previows measures wnderiaken, whether on the fudicial side or rthe
administrative side, 1o achieve such goals. as well as the varving results
seert ot the ground throwgh the implementation of such measires, Further
after taking (nto accownt such previows endeavours and the variety of on-
ground experiences faced by differemt stakeholders across the judicial
system, prepare comprehensive recommendations. These recommendations
shall be in the jorm of ‘Drafi Cruidelines for the Approach of Judges and the
Judicial System When Dealing with Cases af Sexual Offences and other
Similarly  Sensitive  Occurrences  Tnvolving  Vulnerable  Victims,
Complatnants, and or Wimesses

24 The Comemittee shall, while preparing the report, bear in mind
the linguistic diversity of owr nation. There are various examples of
affensive words and expressions, the wse of which would ordinarily
constitute an offence under onr penal laws, but they are openly spoken by
members of our sociery in local dialects, ostensibly becanse of the ahsence
of a clear understanding of ihe offensive naiure of such saying. It shall be
highly appreciated if the Commitiee, as a part af its repori, ix able to idemiify
ctired compile such words expressions, from differeni langnages, so that they
do et go wmoticed, and the complatnants victims are empowered to give a
better and fuller narrative of the trenama undergore by them,

23. While deving; 5o, the Commitiee of Experts mist remind iself that
the primary beneficiaries of these Cuidelines are the victims complainants,




majority of whom are children, women of tender age, and members of
vilmerable sections of society. As such, the Commiitee shall ensure that the
Drafi Cutdelines are devised in a manner so that they may be understood
and wiilized easify by such persons, irrespective of their background and
MEQns,

26. To rthis end, we recommend that the Committee of Experis
prepare, preferably the entive report, and in any case af least the draft
sidelines, in simple language comprehensible 1o laypersons, whose
interests the guidelines seek to protect, The guidelines, we expect, will not
he loaded with heavy, complicated expressions borne Jrom foreign
languages and jurisdictions, They must be contextualised in the real and
fived experience of the stakeholders in Indiam judicial process, with direct
refereice lo the ethos, values, and social fabric of cur country,

27, The Committee may even consider preparing transiated versions
aof ceriatn public-facing sections of the guidelines. The objective is o fully
explain the various concepis to all readers, irrespective of linguistic and
legal proficiency.

28 We may also clarify that we, in no way, seek to resirici the
Committee of Experts on the aspect of the volume of the draft guidelines.
When an attempi is being made to explain and clarify the different concepis,
righis, procedures, and best practices to be followed the Committee must
ensure that the repori is comprehensive and exhoustive, including
apprapriate  and  adequate  explanations  and  illustrations  wherever
FECessary.

29. The Committee of Experts shall be at liberty fo seek the
assistance of other experis on this maiter, such as linguistics academicians,

prosecuiors, litigators, social scientists, and counsellors, as i deems
FECESSATY.
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30. The Registry of this Court is divected to forward a copy of this
order fo Justice Bose, and we request him fo constitute the Committee of
Experts, preferably within a period of twa weeks, Counsel for the parties
are permitied to file written submissions, charts, lists, and other documents,
which may be of relevamice 1o the Committee, with the Registry of this Court
within two weeks, These docamenis, along with a complete sel of the
paperbooks of all these matiers, shall be forwarded 1o the Commiree,
thereafier, for its consideration.

31 The Chairperson and the Members of the Committee of Experts
shall, for their valuable time and efforts, be paid such honorarium as may
be determined by Justice Bose, for which necessary funds shall be provided
by the Supreme Court of India.

32 Be requesi the Committee of Fxperts to complete jis
deliberations and submit a repori io this Court, preferably within three
mortihs,

33. Having pasyed these directions, we are of the considered opinion
that the suo motn wrii petition regarding the order dated [ 7,03, 2025, which
we have already sel aside, need not be kepi open. As and when the
Committee of Experts is able to furnish its report io this Court, the same
would be taken up in a holistic mamer, por specifically in the comext of a
simgle case. fo that effect, the Registry is directed, upon receipt of the report
Srom the Committee af Experis, 1o place the same before Hon 'ble the Chief
Justice of India on the administrative side for appropriaie insiruciions.

34, Hence, in terms of the direcitons isswed hereinabove, the insiamt
suo moty cave stands disposed of. Pending interlocutory applications, iff
any, also stand disposed of ©

The present publication has been made in pursuance of the
directions of the Hon'ble Supreme Court of India A committee was
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constituted by the undersigned comprising of Hon'ble Ms. Justice Sonia G
Gokani, Former Chief Justice of the High Court of Gujarat, Ms. Anuradha
Shankar, Former Director General of Police, Madhya Pradesh, Dr. Surat
Singh, Advocate, Supreme Court of India, and Prof. Lucy T.V. Zehol,
Professor, Department of Anthropology, North-Eastern Hill University,
Shillong. The commitiee was assisted by Dr. Sonam Jain, faculty member
at the National Judicial Academy in completing the work. Mr Shrish
Kailash Shukul, a Distnect Judge of Madhya Pradesh Cadre presently Officer
on Special Duty at the Academy also provided inputs and administrative
support to the committee.

We had also sent a questionnaire to all the State Judicial Academies
mainly to get response from various stakeholders of the eriminal justice
system for their understanding of court language, The stakeholders were
judicial officers, wimesses and victims and they were approached through
the Dastrict Legal Service Authonties. The composite response 1s Annexure
I 1o this publication.

It was unigue task before the committee to undertake a work of this
nature. The committee tried its best to capture the writing style of
judgements in relation to gender related issues and highlighted them, but a
publication of this nawre cannot permanently act as guideline as language
evolve contimuously. Words spoken on the streets cannot make its way into
judgements directly. In gender related cases, judagments have to be founded
on which should be built upon empathy and sensitivity and i1t would be also
for the members of legal community as whole, to collectively create a
language ecosystem which would weed away the offensive or undesirable
words or manner of description of certain acts. It 15 also of critical
importance that judges and lawyers employ, sanitized expression in legal
proceedings, so that victims get comforted in a court of law rather than
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being harbouring apprehension of being traumatized. Use of appropriate
expressions can help in eradicating deep-seated gender-based prejudices

The committee is grateful to the Hon'ble Supreme Court for being
given this opportunity. This exercise, the members of the commirtee feel,
will inspire and encourage thinking persons in other walks of life to bring
gender neutrality and sensitivity in their respective fields The commities
also would like to thank all the State Judicial Academies for their support
for this publication

Justice Aniruddha Bose




Gender Jurisprudence in India

Through 2 continuous judicial process, the judiciary in India has
consistently expanded the scope of gender justice while dealing with these
issues. The junsprudence evolved through court decisions highlight
protection of dignity, bodily integrity, equality and privacy. The couns are
playing a transformative role in dismantling patriarchal stereotypes,
recognizing intersectional wvulnerabilities, strengthening workplace and
institutional safeguards from dominant gender harassment. This led w the
recognition of reproductive and sexual autonomy, affirmation of the rights
of women, children, transgender persons, and queer communities/non-
binary in a gender neutral manner. Ower the years several judgments
collectively reflect the judiciary’s ongoing commitment towards building a
maore inclusive society.




Name of the | Factual Brief | Principle from the Judgment
Case (with of the Hon'ble Supreme
Year) Court of India reflecting the
transition of  Gender
Jurisprudence
Yusuf Abdul Challenge to The Hon'ble Supreme Court
Aziz v, State | Section 497 upheld the constitutional
of Bombay IPC (adultery | validity of special provisions
(AIR 1954 8C | law) on for women under Article
321) grounds of 15{3}, recognizing that
gender substantive equality may
discrimination, | require protective measures in
(section 497 of | favour of women.
[PC has
subsequently
been struck
down in the
case of Joseph
Shine as serial
no. 13 in this
table)
C.B. First woman in | Court condemned sex-based
Muthamma v. | Indian Foreign | service rules and affirmed
Union of India | Service equality in public
((1979) 4 S5CC | challenged employment. stating married
260 discriminatory | women cannot be put on a
promotionfsery | worse footing than married
ice rules. men.
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Name of the | Factual Brief | Principle from the Judgment
Case (with of the Hom’ble Supreme
Year) Court of India rellecting the
transition  of  Gender
Jurisprudence
Tukaram v, Rape of & Public outery led to reforms
State of minor girl in in rape laws, shifting focus o
Maharashira police custody; | survivor-centric interpretation
(1979 2 SCC | accused and statwory changes
143) acquitted due | regarding consent and
to restrictive evidence,
rCHsOning on
consent.
Air India v, Air hostesses | The Coun held pregnancy-
Merpesh challenged based termination rules
Meerza rules arbitrary and unconstitutional,
((1981)4 5CC | mandating calling such provisions an
333) retirement on | insult to womanhood.
marmage/pregn
ancy.
Bharwada Rape The Court held survivor’s
Bhoginbhai SUrVIVOr's testimony does not require
Hirjibhai v. testimony corroboration, recognizing the
State of questioned for | social stipma of reporting
Gujarat lack of sexual violence,
((1983) 3 5CC | corroboration.

217




5. | Nameofthe | Factual Briel | Principle from the Judgment
No. | Case (with of the Hon'ble Supreme
Year) Court of India reflecting the
transition  of  Gender

Jurisprudence

6 | State of Punjab | Rape The Court emphasized (in-

v. Gurmit survivor's camera) proceedings, privacy
Singh ((1996) | privacy and protection. and survivor
2 8CC 384 dignity during | dignity, noting no woman
trial at 1ss0e. would humiliate herself by
making a false allegation.

7 | Vishaka v, Sexual The Court framed the Vishaka
State of harassment of | guidelines for workplace
Eajasthan social worker sexual harasament al
((1997) 6 SCC | at workplace. | workplace, affirming gender
241) equality includes protection

from such harassment,

8 | Sakshi v. NGO sought The Hon'ble Supreme Court
Union of India | child-sensitive | directed adoption of child-
((2004) 5 SCC | courtroom sensitive adjudication to
518) procedures for | prevent trauma to child

sexual offence | victims.
trials.

9 | Amuj Garg v. Challenge to The Court held legislation
Hotel law barring should be assessed by ity
Association of | women from impact, not just aims, and
India ({2008) 3 | working in struck down exclusionary
SCC 1) venues serving | provisions as unconstifutional.

alcohol,
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S. | Name of the | Factual Briel | Principle from the Judgment
No. | Case (with of the Hon’ble Supreme
Year) Court of India reflecting the
transifion  of  Gender

Jurisprudence

10 | Suchita Pregnant The Court affirmed
Srivastava v, woman with reproductive autonomy as a
Chandigarh intellectual facet of personal liberty,
Administration | disability linking it o dignity, bodily
({2009) 9 SCC | sought integrity, and privacy.

L) AUIOnomy over
abortion.

11 | National Legal | Recognition of | The Court constitutionally
Services transgender recognized transgender
Authority v. persons’ legal | identity, affirming dignity and
Union of India | rights. directing affirmative
{(2014) 5 SCC measures for inclusion.

438)

12 | Joseph Shine Challenge 1o The Hon ble Supreme Count
v, Union of criminalization | struck down adultery law as
India ({2019 3 | of adultery unconstitutional and rejected
SCC 39) law. patriarchal notions of

marriage.

13 | Indian Young | Women The Court held exclusion
Lawvyers challenged based on biology violates
Association v, | exclusion from | dignity and equality, and
State of Kerala | entering asseried constitutional
((2019) 11 Sabarimala morality prevails over
SCC 1) temple. patriarchal customs.,
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S. | Nameof the | Factval Briel | Principle from the Judgmeni
No. | Case (with of the Hon'ble Supreme
Year) Court of India reflecting the
transition of  Gender

Jurisprudence

14 | Secretary, Waomen The Court rejected
Ministry of otficers sought | stereotypes about women's
Defence v. permanent roles and held women cannot
Babita Puniya | commission in | be denied equal opportunity
((2020)7 5CC | the Indian on the basis of physiological
464} Army. or social assumptions.

I5 | Lt. Col. Challenge to The Hon'ble Supreme Court
Mitisha v. facially neutral | recognized indirect
Unicn of India | standards in discrimination and advanced
((2021) 15 army selection, | substantive equality
SCC 125) jurisprudence.

16 | Aparna Bhat v. | High Cournt had | The Court directed judges to
State of made avoid gender stercotypes and
Madhya sterentypical prohibited suggestions of
Pradesh remarks and marmage/compromise in mpe
((2021) 3 5CC | suggested Cases,

247 COMpromise in
rape case.

17 | Attorney High Court The Hon hle Supreme Court
General for acquitted set aside the interpretation,
India v. Satish | accused under | holding child protection laws
((2022) 5 SCC | POCSO based | must be purposively
343) on “skin-to- interpreted.

skin™ contact,
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S. | Name of the | Factual Brief | Principle from the Judgment
No. | Case (with of the Hon’ble Supreme
Year) Court of India reflecting the
transition of Gender

Jurisprudence

18 | Patan Jamal Rape and The Court recognized
Vali v. State of | murder of a intersectionality,

Andhra Dalit woman. | acknowledging compounded
Pradesh discrimination based on caste.
{(2021) 16 gender, and disability.

SCC 225)

19 | State of Use of wo- The Hon hle Supreme Court
Jharkhand v. fimger test in condemned the test as
Shailendra rape regressive and irrelevant to
Kumar Rai examination. consenl, directing it must not
((20221) 14 be conducted.

SCC 299)

200 | X . Principal | Unmamed The Court held unmarried
Secretary, WO women are equally entitled to
Health & challenged reproductive autonomy and
Family denial of recognized marital rape for
Welfare Dept.. | abortion after | limited purposes.

Delhi ((2023) | 20 weeks.
9 5CC 433)

21 | Deepika Singh | Denial of The Court recognized that
v, Central maternity leave | families in contemporary
Administrative | for non- socicty exist in diverse forms
“Tribunal traditional and rejected stereotypical
((2023) 13 family assumptions regarding
SCC 681) structure, caregiving and family roles.
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8. | Nameof the | Factual Briel | Principle from the Judgment
No. | Case (with of the Hon'ble Supreme
Year) Court of India reflecting the
transition of  Gender

Jurisprudence

22 | Supriyo @ Petition for The Court declined
Supriva legul recognition but reiterated
Chakraborty & | recognition of | gueer rights to dignity,

Anrv. Union | same-sex autonomy, and protection
of India (2023 | marriages. from discrimination.
INSC 920)

23 | In Re: Alleged | Institutional The Hon"ble Supreme Court
Rape and response to emphasized institutional
Murder sexual violence | accountability, safe working
Incident of a against o environments, and survivor
Trainee Doctor | doctor. dignity.

(2024 INSC
613)

24 | Dr. Sohail Jurisdictional | The Court clarified ICC's
Malik v. Union | challenge to jurisdiction extends across
of India (2025 | [CC under departments and must uphold
SCC OnLine POSH Act. the remedial intent of the
SC 2751) POSH Act.

25 | Vanceta Complaint of | The Court recognized that a
Patnaik v. continuing hostile work environment
Mirmal Kanti gexal may be continuing
Chakrabarti harassment at | harassssing, requiring
(2025 INSC work. survivor-sensitive
1106} interpretation under POSH

Act,
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house
encroaching on
government
land.

S. | Nameof the | Factual Brief | Principle from the Judgment
No. | Case (with of the Hon’ble Supreme
Year) Court of India reflecting the
transition  of  Gender

Jurisprudence

26 | Mipun Saxena | Protectionof | The Court reinforced the
v, Union of wentity and statutory prohibition on
India ((2019) 2 | privacy of disclosure of the identity of
SCC 703) victims of rape survivors and issued

sexual comprehensive directions to

offences. protect their privacy and
dignity throughout the
criminal justice process,
including in judicial records
and media reporting,

27 | Manisha An elected The Court recognized that
Ravindra WOman legal and administrative
Panpatil v. Sarpanch was | actions against women elected
State of disqualified representatives may
Maharashtra from office on | sometimes be rooted in
(2024 INSC allegations that | patriarchal resistance o
762 she resided in a | women exercising authority,

particularly in rural
COVErTancs SHTCIIres,

Mote: The above table is only llustrative and o exhaustive of the exensive
Jjurisprudence developed by the Hon ble Supreme Court af India in advancing
gender justice and constitutional equality.




Legal Protections against Victim-Blaming

Indian law already contains rape-shield protections to safepuard surviors
against victim-blaming. I reinforces the principle that consent must be
judged on the circumstances of the alleged incident, not on the survivor's
personal history. It helps preventi secondary victimization dunng trial,
upholds the dignity and privacy of survivors, and encourages more victims
to report crimes without fear of character assassination, Section 146 of the
erstwhile Indian Evidence Act barred any insinuation about a complainant’s
sexual reputation or character. In State of Jharkhand v Shailendra Kwmar
Rai', stressed this point that a woman's “sexual history is wholly
immaterial” to rape allegations, and it is “patriarchal and sexist” to suggest
she cannot be believed merely for being sexually active.” The court noted
that Secuon 53 A of the Indian evidence Act explicitly makes avictim's prior
sexual experience “not relevant” to consent in a rape trial ' Likewise, the
Aliahabad High Coun recently condemned a lawyer's attempt to call a rape
survivor “a woman of easy virtue,” holding such attack on character (o be
“wholly irrelevant™ and expressly barred by law® In short. Indian courts
now reaffirm that a survivor’s reputation or past has no place in determining
the credibility of her testimony.”

(222 14 500 299,
Poirinrchal & sexist b pssame that & sexuslly sclive woman camol be mped, Anvone
comifncting  “man-finger’  test o wall  be  guwilty  of omiscopdict BC,
dnitpawne secamdine, oo logy poat 2023 H O o= finger-test-houned-sexalip-ac tive-
wgrmerr-can-he- rapnd- guiin-pisoondict-swereme-cowt-legolupdate r-rese ek guidelines-
s E - chen=, BE 29R0 N0,

T Mhid, [The said provision is meorporated i Secticn 48 of the Bharativa Sakshyva Adhinivam
(HSA), 2023)

' Bechan Prasad v State of U P, and Another, 2026:A1C:21013

3 ABshabad HC pulls up advocate for calling rape victim a woman of “ensy vinee™ sivs it
vinlaies dhignity & QIEEVECY undler Article 21,
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This aligns with international rape-shield standards. For example, Federal
Rules of Evidence in the U.S. forbid introducing a complainant’s sexual
behavior or predisposition in most sexual assault cases® Such rules, and
Article 5 of CEDAW (Convention on the Elimination of All Forms of
Discimination against Women.) 1979, recogmize that asking aboui a
woman's private life only perpetuates myths and deters repornting.

Cross-Examination and Sexual History

In practice, victims are often subjected to harassing cross-
examination designed to plant doubt. Maximum trauma is faced by the
victim after the offence reaches trial stage. Judges have begun to rein in
such tactics. For instance one recent decision, ordered an immediate end to
the notorious “two-finger test” and remarked that whether a woman is
“habimated to sexual intercourse” is “irrelevant” to determining rape’. The
Court emphasized: “Nothing conld be further from the iruth. a woman's
sexsicl history is wholly immaterial while admdicating whether the accused
raped her " Tt noted the probative value of her testimony “does not depend
upon her sexual history,” and that treating her as dis-believable for being
sexually active is “patniarchal and sexist”

Indian trial courts are also bound by provisions that limit the line of
questioning to be adopted by defence lawyers towards the victims. Under
the Bharativa Sakshya Adhinivam, 2023 (BSA) Section 154 and 155
empowers the court to control over indecent/scandalous questions and
insuling/annoying questions (o be put forth during examination. In practice

higps:wwsrcoamiine, com Ilog a0 20 e -mrvivorsp sl re rar s nadon -
aadfofebeac-tie ¥ = T a0 oarrr 0 gl 2EN oo Sl o a e Sl 050200 22

® Rube 411 Sex-Oitence Cases: The Victim,
ﬁm:.:-wmhmmwﬂ.;duwfufmfﬂ;k J?h.‘-:@ﬂﬁ?ﬁnﬁlﬂ%ﬂ’rﬂbr&rﬂﬂ?ﬂ[’.ﬂwr
oeeeding e limeling s Mallingeas d0ne a2 0w s onduct.

7 Lille 5 Rajesh v. State of Haryana, (2013) 14 SCC 643
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this means lawyers cannot use label s like “easy virtue™ or allege promiscuity
to discredit a victim. Indeed, couns routinely strike down such insinuations
as wrelevant. For example, the Bombay High Court rejected the argument
that a teenager’s two boyfriends justified her rape, It was observed that “a
waoman may be having easy virtue but that does not mean all and sundry can
take advantage of this fact She has a ight to say no”. The Hon'ble Supreme
Court held that Even if the prosecutrix, in a given case, has been
promiscuous in her sexual behaviour earlier, she has a nght to refuse to
submit herselfl 1o sexual intercourse to anvone and everyone because she is
not a vilnerable object or prey for being sexually assaulted by anyone and

everyone

Contrasting Judicial Sensitivities: Progressive
Approaches and Persistent Prejudices

For the purpose of the study the committee analyzed 125 Trial Court
judgments from acroés the country and taken assistance from all the stare
judicial academies. These judgments gave a mixed picture about the
perceptions and mind-set and also the approach of a judge while deciding a
matter. Thers were cases where judges were highly sensitized towards the
victim, wimess, and wvulnerable groups, like they were alent to the
vulnerabilities of women and children. They prioritized the rights of the
victim and balanced the social interest at the same time,

In State of Punjab v. Crurmil .'ii'ﬂ,'g'r‘l'?, a landmark 1996 judgment of
the Hon'ble Supreme Court of India, directed trial judges to actively protect
victims during testimony and that courts should not sit as silent spectators
while the victim is subjected to embarrassing, insulting or intimidating

' Stte (NCT ol Thelledy v. Pankaj Chasdbary, (20195 11 5CC 575
{19612 5CC 384,
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questioning. Judges did understand that women are reluctant to report such
incidents and were conscious enough to intervene in between when the
cross-examination goes beyond the ethical standard. The judgments reflect
a modemn, gender-sensitive judicial approach which not only talks about
sentence but also focus on compensation, rehabilitation and society as a
whole

The other side of the story is where the terms and phrases like why
were you there at that fime? Why were you wearing this kind of clothing?
Why were you not accompanied by any men? Why did you report so late?
are frequently used. In matnmonial cases, when women approach the police
for registering a complaint, they are asked in disbelief, "Why now?" After
$0 many years, you have children; this happens in a mamage. You are so
well-off, dressed in a particular way. Is your story real?” Women are
bombarded with questions like this, Not just the police station, the same
kind of trauma they face in some one stop centers, by support persons, in
jails, hospitals, ete.'. The court is the only place where a judge listens to all
such problems Women speak up in court only in the hope that the judge
would do something to save their honor and digmity. The judge has the
power to control his court; directing the staff to offer basic courtesies by
offering a chair and water. A judge must be a little more alert and vigilant
while the victim is deposing, Make sure that unnecessary people should be
moved out just 1o make her more comfortable. Not just her words but her
body language should be observed by a judze

Across all levels of the justice delivery system—Dbe it the police
station, hospital, one stop crisis center, or courtroom-—women survivors of
viglence face a range of discriminatory, insensitive, and victim-blaming

8 Inpaus for Gusdelines for o Gender-Jus Jastice System With Feference To Women Survivors af
Vialence, Abuse & Fxploitation — (Note Prepored through n Consultative Process with Civil
Society Groops) By State Women's Commission, Madbyvs Pradesh
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statements. Survivors are routinely met with remarks such as, “Ghar & baar
hai, itma kyva ho gaya? (It is a matter of home, what happened so much?)”
or “Samjhauta kar o, ghar bach jayega, (Make a compromise, your house
will be saved )" trivializing their experiences of violence and pressuring
them to compromise, Police and other authonties often question their
appearance with comments like, “Lipstick laali lagakar complaint likkhwane
aayi ho? (You have come to lodge a complaint wearing lipstick )" or cast
doubts on their intentions, saying “Aay kal & awratein drama karti hain
(Women these days are dramatic.).” Survivors are also asked irrelevant and
intrusive questions about their personal life and conduct, for example, “Aap
iss tarah kapde pehen kar rehif hain? (Do you keep dressing like this?)" or
“Aap ka behaviour kaisa hai ghar mein? (How is your behavior at home?)"
These statements, instead of building the survivor's confidence, further
traumatize and deter them from seeking justice "

Testimonies within the guidelines highlight the reality of these experiences.
Omne survivor shared how, after suffering visible injuries, she was made 1o
wait ai the hospital and questioned about her “behaviour at home™ before
being examined. Another testimony from a trans-person stated being forced
e stnp for “identity verfication™ and being pressured to sign false
statements, while also being mocked and denied access to family or
respectful treatment. Such narratives underscore the systemic barriers and
the patriarchal awitudes survivors must confront at every stage, especially
those from marginalized backgrounds who face additional caste, class, or
gender-based discrimination.™*

I Inputs for Caidelines for o Gender-Tust Tustice System With Refirence To Women Survivess of
Violenee, Abus & Explosintion - (Mote Prepanad theough o Cansuliative Frocess with Civil
Socuty Groups) By Sdnate Women's Conumdssion, Madiva Pradesh.

= Inpots for Ciridelnes for & Gender-Just Justice System With Reference To Women Survivors of
Viclence, Abuse & Explostation ~ (Noke Prepared throngh s Consultative Process with Civil
Bociety Gmaps) By State Woren''s Commassions, Mndbva Pradesh,




The Hon'ble Kerala High Court' in December 2024 Mat. Appeal No. 706
of 2024 delivered a judgment, stating that clothing is a form of seif-
expression, being part of an individual's identity or an expression of general
aesthetics. It is unpardonable and impermissible in any civilized society to
judge a woman solely based on her clothing or to draw conclusions about
her virue or modesty, as such judgments are rooted in rigid notions of
patriarchy. The sartorial preferences that a woman makes are her own
choice, which cannot be subjected to moral policing or assessment,
particularly by courts.”

B 30000 v 0000, 2024 KER 91898




Rule against stereotyping: A transition to
Gender Just Society

Judicial approaches in India have consistently rejected the use of
gender-based stereotypes in adjudication, particularly in cases involving
sexual offences and gender justice.

i. In Aparna Bhat v. State of M. P, the Hon'ble Supreme Court held that
courts must avoid stereotypes relating to a victim’s clothing, lifestyle,
marital status, or sexual history, emphasizing that such factors are
irrelevant to consent or credibility and underscoring the need for judicial
sensitivity training. It was held that stereatypical judicial observations
undermine fairness and victim confidence, requiring courts to maintain
neutrality and avoid extraneous social assumptions.

ii. In Semghmitra v State', it was further clarified that professional
identity or gender cannot form the basis of judicial presumptions.

The exclusion of sexual history and character-based reasoning has been
reinforced through statutory and doctrinal developments. Judicial
condemnation of stigmatizing language is also reflected in Bodhisamwa
Crantam v. Subhra Chakraborty’, which addressed the seriousness of
sexual violence and the impact of societal biases on victims, The Hon'ble
Supreme Court in Aparma Bha further clarified that consent cannot be
inferred from clothing or prior sexual conduct, rejecting the “good
woman/'bad woman™ dichotomy,

Constitutional jurisprudence has also dismantled stereotypes embedded
in laws governing marital and gender roles. In Joseph Shine v. Union of
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India'’, Section 497 [PC was struck down for treating women as passive
and subordinate, thereby violating Articles 14 and 15 Similarly, Shayara
Bane v. Union of India’, invalidated triple talaq for perpetuating gender
inequality, while Navrej Simgh Johar v. Union of India'®, held that laws
enforcing heteronormative gender roles are unconstitutional, grounding
anti-stereotyping in equality and privacy rights In Yash Pal v. State of
Haryana®, the Punjab and Haryana Court acknowledged that criminal law
cannot reinforce differential standards of sexual agency for men and
WinTIET

Procedural safeguards also reflect this anti-stereotyping approach. In,
State of Punjab v. Gurmit Singh?®!, emphasized the relevance of i camera
trials to prevent reputational harm and stigma. The Sexual Harassment of
Women at Workplace Act, 2013 further institutionalizes protection against
humibiating or stereotyped questioning, recognizing such wviolations as
implicating fundamental rights under Articles 14, 15, and 21. International
guidance, including CEDAW-based principles and the Bangkok General
guidance for judges on Applying Gender Perspective in South and Southeast
Asia (2022), cited in Aparna Bhar, also directs judges to avoid ngid notions
of a “real victim” and adopt context-sensitive evaluations,

The evolution of anti-stereotyping jurisprudence is marked by explicit
overruling of earlier decisions. In Joseph Shine™, the Hon'ble Supreme
Court overruled Sovwmithri Vishnu v. Union of Indig™, rejecting notions of
women as the property of husbands. Likewise, Nawief Simgh

73019 3 500 39
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Joharfoverruled Suresh Kumar Koushal v Nag Foundation®, affirming
that constitutional morality must prevail over outdated social norms that
enforce gender and sexual stereotypes.

#on017 1 8CCTal
B 201431 8CC 1




Gendered/Stereotype Language in
Judgments and Alternatives

It has been a longtime concern for judges in India 10 avoid
masculinity in deciding cases, as the basis or reasoning in judgments. There
is a mistaken notion that masculinity is a natural phenomenon — a notion
which the judges are actively confronting now. Sensitive judicial language
15 therefore not merely a matter of politeness, it is essential to ensuring
fairness, dignity, and impartiality in adjudication.

The need for sensitivity becomes even more urgent in Cases
involving women and children, especially in light of the increasing
prevalence of crimes such as sexual assault, domestic violence, harassment,
and abuse Women in India continue to face systematic discrimination,
sexual violence, domestic abuse, and harassment. In such circumstances,
insensifive courtroom remarks or judgments that rely on sterectypes may
discourage victims from reporting offences or participating in the justice
process. Judicial attitudes in sexual assault cases involving unconscious
women have often reproduced “rape myths” and gquestioned victims'
credibility rather than focusing on the accused's conduct™  Such language
can re-traumatize survivors and reinforce social prejudice instead of
promaoting justice.

Since courts are institutions entrusted with protecting constitutional
values, it is incumbent upon judges to adopt language that is respectful,
neutral, and free from stereotypes. Sensitive judicial expression strengthens

26 Elizabeth A Sheehy, “Judges and the Ressonable Steps Requirement The Fudicial Stance on
Perpetration: Against Unconscices Women™ m SEXNUAL ASSATILT IN CANADA: LAW
LEGAL PRACTICE ANMD WOMERNS ACTIVISM (Lniversity of Ottawa Press. 200127 483 at
4834857
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public trust, protects the dignity of vulnerable individuals, and ensures that
the justice system reflects pninciples of equality and human rights

In the case of Phul Singh v. State of Haryana®, there are issues with
both the words used by the Court and the way it decided on the sentence, if
looked through gender justice lens raises concern, Accused of the crime
was said o be motivated by “"sex stress" and other phrases may be
considered inappropriate teday. Use of sensitive expressions has become a
critical component in judgment writing on gender related cases in
contemporary jurisprudence.

The following glossary is curated after analyzing the 125 Trial Court
judgments and we have also added some common words which are
stereotypical and may be avoided It outlines problematic or outdated
phrases found in these judgments and suggests neutral alternatives that can
be used in legal contexts.

female

Traditional/Problematic Neuotral, and legally appropriate
Phrase alternatives
The body of women a5 play Violated bodily autonomy of
ground complainant({sy¥victim(s)
Helpless woman; helpless Survivor / Complainant

Where women are honoured, there
the gods rejoice

Avoid religions/cultural references;
focus on legal rights

It destroys the very soul of a
helpless woman

Crime caused severe trauma to the
SUrvivor

Victimization, soul destroyed

Survivor experienced harm/trauma

Trome) 4 50C 413
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Traditional/Problematic Neutral, and legally appropriate
Phrase alternatives
Female members/persons (for Victim / Survivor / Complainant
wictims)
Gold digger {(economic motive) Avoid speculation; focus on evidence
Suffering from psychological Survivor may experiencing
MEUITSES trauma/distress

Woman in non-permissive
SOCIETY

Person in a conservative socicty

Allow women to walk freely

All individuals have right tomove
freely and safely

Self-respecting woman Women may be used without any
adjective
Poor helpless minor girl Minor victim / Child survivor

Hormonal changes, desire,
temptation

Avoid physiological explanations
unless absolutely necessary

She was enficed away (good faith)

Accused lured/abducted victim by
gaining trust

Honour, Avoid “honour” shame”; focus
shame on survivor's rights

Victim of another person’s Victim/survivor of sexual

hust assault/violence

Sfigma a8 mevitable consequence

Focus on justice/rehabilitation

Outraged the modesty

Sexual assault/violation of
bodily autonomy

Serious health consequences
as a female

Serious health consequences for
the victim/survivor




Traditional/Problematic
Phrase

Neutral, and legally appropriate
alternatives

Permanent impact on gl s hife

Survivor may need ongoing
support; focus on recovery

Lost her chastity

Survivor's bodily autonomy was
violated

No hue and cry, traveled
Calmly it describe post occurance
behaviar of the victim}

Avoid victim-blaming; focus on
facts

Caullible or obedient danghter

Minor / Child vichm

She was a consenling party

Consent is not legally valid for
minors

Tutored child Child wimess; avoid assumptions
about influence

Bid to defile chastity Agct of sexual assanltviolation of
Autonomy

Fueled by lust Sexual violence: avoid attributing
crime to “lust™

Prosecutrix Victim / Survivor / Complainant

Degrades the soul of the Causes severe harm to survivor

helpless fernale

Spoiled her childhood The crime had serious consequences;

ruined life focus on support

Minor girl/child Child victim / Survivor

Satisfy his illicit lust

Committed sexual assauolt /
violated the law

e T R e o




Traditional/Problematic MNeutral, and legally appropriate
Phrase alternatives
Haunt throughout her life Survivor may face ongoing
challenges

Physical relationship (for
rapefassault)

Sexual assault / rape (if the offending
act 15 non- consensual and/or victim 1=
4 minor)

Disrobing (unless provided in the
stafite)

Forced removal of clothing (part of
sexual assaulr)

Status and prestige of family
15 al stake

Focus on harm to vietimd sarvivor:
avoid “honour™ shaming

Scars left remain lifelong

Survivor may need ongoing
suppaort; focus on recovery

Helpless female Survivor

Her private part/chest’ vagina, Use newtral medicallegal terms, refer
wictim girl to child/survivor

Accused acted as with his Focus on age difference &
granddaughter power dynamics, not family
Destroyed life, betrayal, Survivor experienced severe

shameful eonduct harm

Modesty Bodily autonomy

Offends esteem/dignity

Violation of survivor's bodily
autonomy and rights

Girl child is vulnerable

All children are entitled to protection
under the law




Traditional/Problematic Neutral, and legally appropriate
Phrase alternatives
Sex slave Survivor subjected to repeated
sexual violencefexploitation - while
being kept under control
Brothel keeper Perpetrator of trafficking/sexual

Exploitation (the term brothel may be
used if statutorily necessary)

Sterling character {victim’s
character)

Character evidence is irrelevant in
sexual offences

Lust sansfaction

Act of sexual violencefassault;
Prudent attribute - avoid trivializing
Crume

[Uiterate/rustic witness

Witness (mention education only if
legally relevant)

Whare (derogatory term)

Survivar ! Vietim

Inability to control emotions,
male-dominated society

Avoid ranonalizing crime; focus
on accountability/law

In several cases couris are required to deal with situations where people
having relationship with person other than spouses Live-in relationship
between persons who are not formally married has acquired some element

of recognition

In such situations particularly in relation to women terms like Concubine,
Kept/Keep, and Mistress may be avoided Partner would be the ideal
substitute which would extend to same-sex relationship also, Otherwise, the

expression girlfriend (in relation 10 women) may also be used
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Words like prostitute, call @rl, fallen women and escort are widely used in
common parlance but may be substituted with the word sex worker as it
more accepted and recognised term by Intermational Labour Organisation
(TLO) also. However, the word prostitute may be used only when statutorily
neaded.

For person with different sexual orientation LGBTQIA+ is an umbrella term
which is used. The term homosexual is in common use but may be
substituted by ‘Gay'. For women ‘Lesbian’ is still an acceptable term. For
third gender — in North India the word Hijra 15 used, in Tamil Nadu
Thiruncnger refers to a transgender woman, and Thirnmambi  refers 1o a
transgender man. In Karnataka Jegappa is used in gender-diverse
communities. These are implicitly pejorative and now the term which is
acceptable and dignified is intersex. It might be advisable to uses these in
court languages. Now, the term SOGIESC (An acronym for sexual
orientation, gender identity, expression and sex charactenstics) is gaining
acceptance.

In this regard it may be worthwhile to refer to UNICEF publication on
pender equxlir}r titled ‘Gln&s&r}f of terms and concepis’

cepts. pdf) whtv;h carmes an cth:suvt list ﬂf l:lrkmg into account s.&mnl:u] ity
of various region of the world.
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Compassionate Court Practices

The Indian judiciary i1s moving from a traditional, accused-focused
system to one that centers on victims—protecting their privacy, dignity, and
mental well-being The aim is o reduce secondary victimization and
supporting them unti] they are fully rehabilitated. This marks a shift from
just punishing offenders to help victims heal and recover simultanecusly
Victim compensation scheme 2018 {Annexure II) is one such step and
various welfare statues also provide directions in that regard

From the time the matter of this nature reaches the Court of Sessions
Judge/ the Courts of Judicial Magistrates, the Presiding Officer needs to
inquire from the Investigating Officer whether the directions issued in case
of Defhi Domestic Working Women's Forum v Union of India™ are
tollowed in providing services of Legal Assistance to the victim. Police is
also under & duty to inform the victim of her right to representation before
questioning her and also to state the same in its repont.

Directions categorically obligates the Investigating Officer to ensure
supporting a rape victim night from the time of filing of FIR ull the end of
the case. This can be extended to the victims of other nature of serious
Crimes

If Legal Assistance is not provided or no Advocate is engaged by the
victim pnvately or the Presiding Officer is not satisfied with the answer of
the IQ), the Court either requires to direct such measure directly to the
Dnstrict Legal Service Authornities and it can also direct the supenor officer
of 10 to ensure following of such directions with the insistence of written
compliance by the 10 within 48 hours.

M 995} SCC 14




Periodical monitoring on empanelment of Advocates at the level of
police stations in aid of the victims of sexual assault in the District through
monthly meeting of the Pnncipal Dhsinct Judge, the Supenntendent of
Police and Secretary DSLA can better administer the issue. Alternatively, a
written monthly report be sent by the Supenntendent of Police to the
Principal District Judge, ensuring due compliance of this necessity.

Victim/ Witness Prolection measures

Presiding officer ought not to wait for the application of the victim
or of vulnerable witness as it is the legal obligation of the Presiding Officer
o ensure victim/witness protection. In Mahender Chawla v Union of
Indig®, the Hon'ble Supreme Count approved the Witness Protection
Scheme, 2018 which was formulated by the Ministry of Home Affairs,
Government of India Under this scheme the witnesses were categonised in
A, B and C category as per threat perception. In Sakshi v. Union of India™,
victim-ceniric and child-friendly approach to the recording of evidence in
sexual offence cases was understood

Pre - trial Victim Counselling

This is a vital mechanism to alleviate anxiety and add to confidence
building. Trial judges ought to ensure that victims undergo such
counselling.

In camera trial

Trials in sexual offences and sensitive matters need to be held in
camera. Section 366(1) of BNSS, 2023 prescribes that the courts must be
open to the Public for the purpose of toying any offence. Exception to this
is provided in Sub Section{2) the trial of Rape or any offence under Sections
G4, 63, 66, 67, 68, 70 or Section 71 of Bharatiya Nyaya Sanhita { BNS) or

B {30193 14 SCC 615
= 20043 5 SCC 518




under Sections 4,6,3,10 of Protection of Children from Sexual Offences
Act, 2012 where the trials are to be conducted in camera. Printing or
Publication of any material relating to the same is though prohibited, it is
made permissible subject to maintaining confidentiality of names and
identity, Identity of wvictim is impermissible to be disclosed in any
proceedings and only initials or psendonym is permitted as held
in Nipwars Sarcersa v, Urnion of Tndia’”,

Witness as a Guest:

Witnesses are erucial for justice and should be treated as guesis by
the court. However, many witnesses suffer long waits and poor tregtment in
court, which can discourage them from testifying. Couns ocught to treat
witnesses with respect and ensure their needs are met. The travails of the
witnesses in Indian courts has been described by the Hon'ble Supreme
Court in the case of Stawe of UF. v Shambhunath Singir™* in the following
passage.

“Witnesses tremble on getting summons from courts, in India, not
because they fear examination or cross-examination in courts but because
of the fear that they might not be examined at all for several days and on all
such days they would be nailed to the precincts of the couns awaiting their
chance of being examined. The witnesses, perforce, keep aside their
avocation and go to the courts and wait and wait for hours to be told at the
end of the day to come again and wait and wait like that This is the
infelicitous scenario in many of the courts in India so far as witnesses are
concerned. It is high time that tnal courts should regard witnesses as guests
invited (through summons) for helping such courts with their testimony for
reaching judicial findings. But the malady is that the predicament of the
witnesses is worse than the litigants themselves. This case demonstrates the

H N0 BO0 M0
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agony and ordeal suffered by witnesses who atténded a Sessions court on
several days and yet they were not examined in full. The pary who
succeeded in dodging examination of such witnesses finally enjoved the
benefit when the Sessions Court acquitied them for want of evidence. The
only casualty in the aforesaid process is criminal justice " '

This principle applies with more vigor and strength in cnminal cases
inasmuch as most of such cases are decided on the basis of testimonies of
the witnesses, particularly, eye-witnesses, who may have seen actual
DCCUITence/crime.

Preventing Secondary Victimization

Re-victimization, particularly in cases involving sexual offences,
domestic violence, child abuse, workplace harassment, and gender-based
violence, refers t0 the repeated trauma suffered by sunavors due 1o
insensitive institutional, legal, medical, social, or investigative processes
alter the onginal incident. Judges must avoid asking stereotypical or
blaming questions and should not force victims to interact with accused
persons. The judge’s proactive role creates a safer environment for victims.
It can further be prevented by following a trauma - informed judging, avoid
repeated questioning, maintain confidentiality and clear communication
Court should have clear comprehensive polices and accessible suppaort
system. Also, promote awareness and education campaigns for public for
reducing stigma and misconceptions about the vietim. A strict prohibition
on gendered and moral commentary.

In the case of Aparna Bhart v. State of Madhva Pradesh™ | the

Hon'ble Supreme Court directed the judges to refrain from asking
stereotypical questions. Neither victim blaming language in the orders nor

W 2005(4) 8CC 667
B Swpnr
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any ¢conditions in bail that forces the victim to interact with the accused need
to be reflected for the “proactive role™ of the Judge alone can ensure the
safe environment

Proactive Judges and Cross-Examination

Maintaining a balance of Protecting Victim during deposition and
particularly when under cross- examination while ensuring the rights of the
accused is utmost essential. The Hon'ble Supreme Court has directed
establishment of Video link or testimony behind the screen to avoid any
traumatic confrontation wath the accused in case of Sakshi v Union of
India™ for child witnesses or vulnerable witnesses, prior to the enactment
of POCSO Act, 2012. Judges must also control inappropriate guestions,
especially about the victim's sexual history, and ensure these are only asked
if stnctly necessary

POCSO Act and Child Protection laws in Indin

Pre-recording of chuld’s statement shall have to be by a woman
officer at the child's residence or at a place of child's choice as per section
24 of the Act and without the child seeing the accused. Direction of granting
“Suppon Persons” to the Child from the point of lodgement of FIR for
interacting with the Police machinery, medical officers and hospitals, to
avert re-victimisation, was provided by the Hon'ble Supreme Court in
Bachpan Bachao Andolan v. Union of fndia™ 1t also mandates trial to be
completed within one year from the date of taking cognizance.
Establishment of Vulnerable Witness Deposition Center has streamlined
vanous 1ssues and many of laudable provisions can be employed in the mal
of serious offences under BNS Act,

13 20004y § SCC 518
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Points for Considerations
Faci-based references

Judicial reasoning should be based on evidence and not stereotypes,
assumptions, or moral perceptions about the victim’s conduct or
character. Courts should rely on testimony, medical evidence,
forensic matenal, and surrounding circumstances.

In Skate of Punjab v Gurmir Singl'’, the Hon'ble Supreme Court
cautioned courts against being influenced by myths and stereotypes
in sexual offence cases.

Caption with terms like “outraging modesty™

Though the expression forms part of the statutory framework, it
should be used cautiously as 1t may reflect morality-based or
patriarchal notions. The focus should remain on digmty, bodily
autonomy, and viclation of personal integrity

In Rupan Deol Bajaj v. KPS, Gill*®, the Hon'ble Supreme Court
interpreted “modesty™ in the context of a woman's dignity

Travma-informed language may be used: no resistance is not
equal io consent

Absence of injunes, delayed reporting, or lack of resistance does not
imply consent, Victims may respond differently to trauma. Courts
should avoid adverse inferences based on stereotypical expectations
of vichm behavior,

iT
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In Kaimi Rajan v. State of Kerala™, the Hon’ble Supreme Court held
that consent must be voluntary and unequivocal.

Gender-neutral, survivor-centric terms

Language should dignified and inclusive and avoid reinforcing
gender sterectypes. Survivor-centric terminology recognizes the
experiences of all affected persons.

In National Legal Services Awrhority v Union of India™, the
Hon'ble Supreme Court emphasized dignity and equality for all
gender identities.

“Child™ or “minor™ for victims under 18
Under the POCS0 Act, every person below 13 years is legally

recognized as a child Child-sensitive terminology reinforces the
protective framework of the law.

In Fera v State (NCT of Delhi)", the Hon'ble Supreme Court
reiterated the child-centric object of the POCS0 Act.

“Victim™ or “survivor,” not “prosecutrix™

The term “prosecutnx” 15 procedural and impersonal. Expressions
such as “victim™ or “survivor” are more sensitive and dignity-
oriented.

In Apearna Bhat v. State of Madhya Pradesh’™ | the Hon'ble Supreme
Court siressed the importance of gender-sensitive judicial language.

(20137 % 3CC 113
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T Language ought to be child-sensitive

Tudicial language must refrain from sensationalism, moralistic
observations, or stigmatizing expressions, particularly in matters
involving children,
In Sakshi v [Union of Indig”, the Hon'ble Supreme Court
emphasized child-sensitive procedures 1o preveat secondary
victimization.

8. Focus should be on autonomy. consent, and child rights
Judicial reasoning ought to priontize bodily autonomy, informed
consent, dignity, and the best interests of the child rather than
notions of morality or honor In Swchira Srivastova v Chandigarh
Adminisiration’™, the Hon'ble Supreme Court recognized personal
autonomy as part of Article 21

9. Recognize psychological and physical trauma

Sexual offences may result in enduring emotional and psychological
trauma apart from physical harm. Courts must adopt a trauma-
informed approach while assessing evidence and evaluating the
conduct of the victim,

In Stare of Karnataka v. Krishnappa™, the Honble Supreme Court
recogmized rape as & violation of dignity and human rights.

9 (20045 8CC 518
20099 5CC |
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Terms to be avoided

1. All forms of victim-blaming
Victim-blaming is a part of rape culture where the responsibility 1s
totally shifted to victim by questioming her conduct, lifestyle,
clotming and delay in reporting and past relationships.
In Siaie of Punjab v Gurmit Singh™, the Hon'ble Supreme Court
cautioned against doubting vichms on the basis of social
steretypes

2. Terms like “bashfulness,” “honour,” or “sanctity™
Words like these are deeply ingrained in patriarchal thoughts that
link woman's worth with their sexual purity or family reputation,
Courts should instead focus on dignity, autonomy, and constitutional
rights.
In Aparna Bhat v. State of Madhva Pradesh’ | the Hon'ble Supreme

Court directed courts to avoid gender sterectypes and inappropriate
observations in judicial orders.

3. Terms like “helpless female™
Women are not weak, dependent or lack agency, expression like

these reflects gendered mind set. Court should look women as rights
bearing individual with equality and dignity.

In Joseph Shine v. Union of India®, the Hon'ble Supreme Court
emphasized dignity, autonomy, and egual status of women under the
Constitution

in
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4. Generalizations about complainants

Courts should not assume that women or victims behave in a
uniform manner after trauma. Reactions to sexual viclence differ

from person to person. Judicial findings must be individualized and
evidence-based,

In Bharwada Bhoginbhai Hirjibhai v Siate of Gujarar”, the
Hon'ble Sopreme Cournt rejected stereotypical  assumptions
regarding the conduct of victims of sexual assault and clarified that
victims testimony does not require corroboration, recognizing the
social sigma of reporting sexual violence.

5. Honour/shame and chastity stereotypes

Such words showcase discriminatory atfitudes and take violence as
an offence against reputation to the family. Courts should focus on
consent and nghts

In State of Maharashira v. Madhukar Naravan Mardikar™, the
Hon'ble Supreme Court held that even a woman of “easy virtue” is
entitled to privacy and dignity

6. Assumptions of exaggeration by women or families

Courts should not presume that allegations are fabricated or
exaggerated merely because they concern sexual offences. Such
assumptions perpetuate distrust toward victims and families.

In Swte of Himachal Pradesh v. Raghubir Singh”' the Hon'ble
Supremeé Court held that minor inconsistencies should not
overshadow the substance of the victim's testimony

= (s3I secnr
o (1991) 1 5CC 57
5L (1993) 2 8CC 622
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T Judgmental or sexualized descriptions

Judicial language should remain neutral and professional and must
not contain unnecessary comments about appearance, lifestyle, or
sexual history,

In Fishaka v Stave of Rajasthare”, the Hon'ble Supreme Court
emphasized protection of dignity and gender equality at the
workplace and in public life

8. Terms like “lust™

Such words not only showcase but implicily accepts the
uncontrollable desire of men as a natural phenomenon but also it
weakens the acts. Courts should instead use legally precise terms
such as “sexual assault,” “sexual violence,” or “offence.”

In Siate of Karnataka v. Krishnappa | the Hon'ble Supreme Court
recognized rape as a violation of dignity and fundamental rights
rather than merely a cime of passion.

9, Biased, stereotypical, or blaming language

Language of any judgment should be free from bias and prejudice.
Care should be taken to preserve the dignity of the survivor. The
language used should never be blaming; instead, it should be
empowering, as language is the most impomnant (ool for
empowerment.

In Aparnae Bhat v. State of Madhva Pradesh™, the Hon ble Supreme
Court specifically directed judges to refrain from using patriarchal
stereotvpes and insensitive observations in cases involving women

2 Supra
M o000 4 80 75
. Supra
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Training and Sensitivity

Sensitivity is an ongoing process that should be leamed regularly.
Training brings sensitivity towards victims, witnesses, and all vulnerable
groups. In st Judges' case, 5.2 Gupta v Union of India™ , the Hon'ble
Supreme Court contemplated traning for making the Presiding Judge
independent of himself,

“But if the judiciary should be really independent something
more 15 necessary and thai we have to seek in the Judge
himself and not owtside. 4 Judge showld be mdependent of
himself. A Judge is a human being who is a bundle of
passions and prejudices, likes and dislikes, affection and il
will, hatred and comtempt and fear and recklessness, In order
tor be a suecessfil Judge these elements showld be curbed and
kept under resiraim and thai is possible only by education,
training, comtimped practice and cultivation of a sense of
Famility and dedication to duty. These curbs can neither be
hought in the market nor infected inte the miman system by
the written or wrwritten laws. [f these things are there even
if any of ihe protective measures provided by the
Constitution and the laws go, the independence of the
Judiciary will not suffer. But with all these measures being
there siill a Judge may nov be independem. It is the inner
sirength of Judges alone that can save the judiciary.”

% |98] supp SCC 87
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Annexure |
Report on Feedback Questions
Regarding Court Proceedings

1. Do you understand the legal proceedings and the language used
by the lawyers and Judges in Courts in your case/matter?

Responses:
. Yes: 86 4%
. No: 7.1%
. A little: (not specified in chart)
. Most of the times; (not specified in chart)

A large majorty (86.4%) of respondents reported that they
understand the legal proceedings and the language used by the
lawyers and judges in court.

2 Whether judges explain to you the court proceedings in an easy
and understandable language during the proceedings of vour

case”
Responses:
. Always; 69.3%
E Sometimes: 25. 7%

. Never; (not specified in chan)

Most respondents (69.3%:) indicated that judges always explain the
courl proceedings in an easy and understandable language, while
25.7% said this happens sometimes.
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Hesponses:

4.

Responses:

e e e

Do you find the Judge and lawyers sensitive and empathetic
towards you during the Court proceedings?

L

Always: 59 3%
MNever: 9.3%
Mostly: 23.6%

A few times: 7 9%

A majority (59 3%) feel that judges and lawyers are always sensiiive
and empathetic, with 23 6% reporting such behavior ‘mostly’

Do vou feel that you are being heard by the Judge?

L]

L]

Always: 66.4%

Mever: (not specified)
Mostly: 25 7%

A few times, (not specified)

66.4% of the respondents feel that they are always heard by the
judge, and 25.7% feel that they are mostly heard

As per your own case experience, what do you think can improve
Presiding OMfTicer’s (Judge's) interaction and communication
with you?

Use of clear, simple language and less legal jargon.

More time for parties to express concems

Grreater transparency, regular updates on case progress, and
clear explanations for adjournments.

Avoiding routine or mechanical handling of cases, especially
sensitive ones (eg, under Section 498A IPC, Domestic
Violence Act)
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2 Strict accountability for any misconduct,

. Improved coordination and patient listening

* Separate waiting areas for victims and witnesses,

. Conduct proceedings in local language where possible.

* Politeness, respectful behavior, and supportive environment.

6. {a) Do you feel intimidated/scared at any point in the Court as a
victim or witness?

Responses:
. Yes: 17.1%
. No: 82.9%

Most respondents (82.9%) do not feel intimidated or scared in coun,
(b} When and where and why?

. Intimidation was cited during cross-examination, aggressive
questioning, or due to unfamiliar environment.
. Some felt intimidated by senior advocates or because of

pressure from the opposite party

. Delays, repeated adjournments, and lack of seriousness also
contributed to negative feelings.

. Some respondents found the environment supportive and did
not feel intimidated
T Who do you think can protecthelp you in that eritical time?

Hesponses:

. Prosecutor: 12.9%

. Judge: 14.3%

. Defence Lawyer: 7.9%
. Police: 12.1%
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. Others (Govenmment/Organization/Institution). 52.9%

More than half believe that other persons or instiutions (besides
prosecutor, judge, defence, or police) are most helpful in critical
fimes.

8. Are yom aware of Witness Protection Scheme under new law?
Has the Judge made vou aware of that which includes right to
be protected, rehabilitation, compensation, ete.?

Responses:
. Yes: 19.3%
. No: 80.7%%

A significant majority (30.7%) are not aware of the Witness
Pratection Scheme or have not been made aware of 1t by the Judge.

9, What are the challenges that vou are facing in the Court as a
victim or witness?
. Many respondents reported no major challenges.
. Common challenges include:
v Repeated and unnecessary adjournments
v Lack of seriousness and accountability by lawyers
Y Lack of communication and updates
o Emotional, mental, and financial hardships due to
delays
Lack of separate waiting rooms for victims and
Wilnesses

<,

v Pressure from police and opposite counsel
v Public shame and stress in recalling traumatic
incidents
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v Lengthy trals and prolonged justice process
v Some reported supportive and  cooperative
proceedings.
10.  Any other suggestion/feedback to make the Criminal Justice
System robust and victim/ditigant friendly?

v Speedy and fimely trial and disposal of cases

v Simplified legal processes and better guidance/suppon for
victims.,

v Greater accountability for delays and professional
misconduct

v Separate waiting rooms and proper victim protection.

More awareness about legal rights and welfare schemes

« Improved coordination between police, prosecution, and
courts.

v Friendly, respectful behavior by all stakeholders

i Periodic legal education and awareness programs.

v Ensuring that every case is concluded within a reasonable
timeframe.

v Some respondents are satisfied with the current system and
reported no suggestions.

Feedback on court proceedings indicates that maost people view the
justice system positively. A large majonty (86.4%) understand legal
processes, 664% feel heard by judges, and 693% find
judges’ communication clear. Over half believe judges and lawyers are
empathetic, and many do not feel intimidated in court. However, there are
notable issues, especially regarding awareness and support for victims—
80 7% are unaware of the Witness Protection Scheme, and many report
delays, adjournments, poor communication, and emotional stress

€
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Respondents suggest simplifying legal language, speeding up cases
increasing judicial transparency, and ensuring institutional accountahility.
Owerall, while the system is accessible and respectful, it requires reforms to
improve efficiency, victim protection, and procedural sensitivity, making it
maore effective and user-friendly.
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Victim Compensation Scheme, 2018
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