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DISTRICT CONSUMER DISPUTES REDRESSAL FORUM, NAGPUR
New Administrative Building
' 5th Floor, Civil Lines,
Nagpur-440 001
0712-2548522

Complaint Case No. CC/15/2016

1. MOHD. AZHARUDDIN JALLALUDDIN KHAN
R.S. FREIGHT CARRIER, SHOP NO. 202, NIT
COMPLEX, LOK GRUH NIRMAN BULD.
KALAMNA, NAGPUR-35

Nagpur

Mabarasbtra Complainant(s)
Versus

1. BRANCH MANAGER, RELIANCE GENERAL
INSURANCE CO. LTD.

AYODHYA BUILDING, 1st FLOOR, 119, BAJAJ
NAGAR, NAGPUR-440022

Nagpur
Maharashtra

2. RELIANCE GENERAL INSURANCE CO. LTD,
THROUGH- EXECUTIVE DIRECTOR

19, RELIANCE CENTER, BALARD EAST,
MUMBAI-400001

Mumbai
Meharashta Opp.Party(s)

BEFORE:
HON'BLE MR. VIJAY C. PREMCHANDANI PRESIDENT
HON'BLE MR. NITIN M. GHARDE MEMBER

For the KOUSHIK MANDAL, Advocate
Complainant; '

For the Opp.

Party:




Dated : 15 Mar 2018
Final Order / Judgement
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11. Tt is common knowledge that a person who lost his vehicle may not straightaway go
to the Insurance Company to claim compensation. At first, he will make efforts to trace
the vehicle. It is true that the owner has to intimate the insurer immediately after the theft
of the vehicle. However, this condition should not bar settlement of genuine claims
particularly when the delay in intimation or submission of documents is due to
unavoidable circumstances. The decision of the insurer to reject the claim has to be based
on valid grounds. Rejection of the claims on purely technical grounds in a mechanical
manner will result in loss of confidence of policy-holders in the insurance indusiry. If the
reason for delay in making a claim is satisfactorily explained, such a claim cannot be
rejected on the ground of delay. It is also necessary to state here that it would not be fair
and reasonable to reject genuine claims which had already been verified and found to be
correct by the Investigator. The condition regarding the delay shall not be a shelter to
repudiate the insurance claims 8 which have been otherwise proved to be genuine. it
needs no emphasis that the Consumer Protectiont Act aims at providing better protectiorQ
of the interest of conmsumers. It is a beneficial legislation that deserves libera
construction. This laudable object should not be forgotten while considering the claims
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DISTRICT CONSUMER DISPUTES REDRESSAL FORUM, NAGPUR

New Administrative Building
5th Floor, Civil Lines,
Nagpur-440 001
0712-2548522

Complaint Case No. CC/14/612

1. Snehal Champatrao Raut

At post Sindhi Meghe Ward No 1 Dehankar Layout
Near Vyas Mandir Wardha

Wardha

Maharastra

2. Mr. Champatrao Raut

At Post Sindhi Meghe Ward No 1,Dehankar Layout

Near Vyas Mandir Wardha

Wadha

Mabarasta Complainant(s)
Versus

1. Shriram General Insurance Co, Ltd

regd Off E 8 Epip Riico Industrial Area Sitapur Jaipur
Rajasthan 302022

Jaipur

Rajasthan

2. Shriram General Insurance Co, Ltd
Kingsway Sadar Nagpur 440001
Nagpur

Mabharastra

3. Equitas Finance Pvt Ltd

4th Floor Temple Towers 672 Anna Salai Nadanwan
Chennai 600035

Chennai

Chennai

4. Equitas Finance Pvt Ltd

Raghuji Nagar Nagpur 440024

Nagpur

Maharasta Opp.Party(s)

&)




BEFORE:

HON'BLE MR. YIJAY C. PREMCHANDANI PRESIDENT
HON'BLE MR. NITIN M. GHARDE MEMBER

For the Complainant:
For the Opp. Party:
Dated : 17 Jan 2018

Final Order / Judgement
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11. It is common knowledge that a person who lost his vehicle may not
straightaway go to the Insurance Company to claim compensation. At first,
he will make efforts to trace the vehicle. It is true that the owner has to
intimate the insurer immediately after the theft of the vehicle, However, this
condition should not bar settlement of gennine claims particularly when the
delay in intimation or submission of documents is due to unavoidable
circumstances. The decision of the insurer to reject the claim has to be
based on valid grounds. Rejection of the claims on purely technical grounds
in a mechanical manner will result in loss of confidence of policy-holders
in the insurance industry. If the reason for delay in making a claim is
satisfactorily explained, such a claim cannot be rejected on the ground of
delay. It is also necessary to state here that it would not be fair and
reasonable to reject genuine claims which had already been verified and
found to be correct by the Investigator. The condition regarding the delay
shall not be a shelter to repudiate the insurance claims 8 which have been
otherwise proved to be genuine. It needs no emphasis that the Consumer
Protection Act aims at providing better protection of the interest of
consumers. It is a beneficial legislation that deserves liberal construction.




This laudable object should not be forgotten while considering the claims
made under the Act.
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DISTRICT CONSUMER DISPUTES REDRESSAY. FORUM, NAGPUR
New Administrative Building
5th Floor, Civil Lines,
Nagpur-440 001
0712-2548522

Complaint Case No, CC/647/2016

1. SMT. MANJULA VITTHAL BANAIT

R/0. PLOT NO. 426, GAROBA MAIDAN ROAD,

NEAR NARESH GAWANDE'S HOUSE, CHHAPRU

NAGAR, HANUMAN CHOWK, NAGPUR

Nagpur :

Maharashta Complainani(s)

Versus

1. SAMRUDDHA JEEVAN MULTI-STATE MULTI -
PURPOSE CO-OPERATIVE SOCIETY
LTD.,THROUGH CHAIRMAN

4TH FLOOR, TANTRA BUILDING, YASHODHAN
BUSINESS COMPLEX, GHOLE ROAD, SHIVAJI
NAGAR, PUNE-411005

PUNE

Maharashtra

2. SAMRUDDHA JEEVAN MULTI-STATE MULTI -

PURPOSE CO-OPERATIVE SOCIETY
LTD.,THROUGH BRANCH MANAGER

@ DR. MUNJE CHOWK, SITABURDI, NAGPUR

Nagpur

Maharashtpa Opp.Party(s)
BEFORE:

HON'BLE MR. VIJAY C. PREMCHANDANI PRESIDENT
HON'BLE MR. NITIN M, GHARDE MEMBER

For the Complainant:
For the Opp. Party:
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DISTRICT CONSUMER DISPUTES REDRESSAL FORUM, NAGPUR
New Administrative Building
5th Floor, Civil Lines,
Nagpur-440 601
0712-2548522

Complaint Case No. CC/504/2016

1. Mr. Raju Bapurao Sonkusale

R/o. Railway Qtrs No. RB.11/408-L, Church Road,

Chimni Chowk, Central Railway Colony, Nagpur 440

003

Nagpur

Maharashtea e Complainant(s)
Versus

1. M/s. Green City Developers & Contractors, Through
its Director

Office - Shakuntala Apartments, 2nd floor, In front of
Aditya Hero, Choti Dhantoli, Nagpur 440012

Nagpu

Maharashtra

2. Mr. Sachin Giridharrao Agham, Director of M/s.
Green Citi Developers and Coniractors
R/o. Besa, Dist. Nagpur / Shakuntala Apartments, 2nd
Floor, In Front Of Aditya Hero, Choti Dhantoli, Nagpur
440012
Nagpur
Maharashira
............ Opp.Party(s)

BEFORE:
HON'BLE MR. VIJAY C. PREMCHANDANI PRESIDENT
HON'BLE MR. NITIN M. GHARDE MEMBER

For the Adv. Ketan Bhoskar, Advecate
Complainant:
For the Opp.

Party:




Dated : 08 Mar 2018

J

N7

V; s\\"b

Final Order / Judgement
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DISTRICT CONSUMER DISPUTES REDRESSAL FORUM, NAGPUR

New Administrative Building
Sth Floor, Civil Lines,
Nagpur-440 001
0712-2548522

Complaint Case No. CC/504/2016

1. Mr. Raju Bapurao Sonkusale

R/o. Railway Qtrs No. RB.1I/408-L, Church Road,

Chimni Chowk, Central Railway Colony, Nagpur 440

003

Nagpur

Maharashira ceereenerComplainant(s)
Versus

1. M/s. Green City Developers & Contractors, Through
its Director

Office - Shakuntala Apartments, 2nd floor, In front of
Aditya Hero, Choti Dhantoli, Nagpur 440012

Nagpu
Maharashtra

2. Mr. Sachin Giridharrao Agham, Director of M/s.
Green Citi Developers and Contractors

R/o. Besa, Dist. Nagpur / Shakuntala Apartments, 2nd
Floor, In Front Of Aditya Hero, Choti Dhantoli, Nagpur
440012

Nagpur
Maharashtra
............ Opp.Party(s)

BEFORE:

HON'BLE MR. VIJAY C. PREMCHANDANI PRESIDENT
HON'BLE MR. NITIN M. GHARDE MEMBER

For the Adv. Ketan Bhoskar, Advocate
Complainant:

For the Opp.

Party:
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PISTRICT CONSUMER DISPUTES REDRESSAL FORUM, NAGPUR

New Administrative Building
5ith Floor, Civil Lines,
Nagpur-440 001
0712-2548522

Complaint Case No. CC/128/2017

1. Chandrabhushan Krishna Sharma

R/o. Manikgarh Cement Qtrs. No. C7/2, BCD Colony,
Post Gadchandur, Dist. Chandrapur

Chandarapur
Maharashtra
2. KRISHNA KUMAR SHARMA

MANIKGHAR CEMENT QTR NO. C-7/2, BCD
COLONY, POST GADCHANDUR, CHANDRAPUR

CHANDRAPUR
Maharashtra T e Complainant(s)
Versus
1. M/s. JTham Builders & Developers Pvt. Ltd., Through
Chaimar/ Managing Director
Office- 10, Paryavaran Nagar, Saomalwada, Wardha
Road, Nagpur
Nagpur
Maharashtra

2. Mr. Mukesh H. Jham, Chairman/Managing Director
of M/s. Jham Builders and Developers Pvt. Lid.

Office- 10, Paryavaran Nagar, Saomalwada, Wardha
Road, Nagpur

Nagpur
Maharashtra

3. Mr. Hemant Sikandar Jham, Chairman/Managing
Director of M/s. Jham Builders and Developers Pvt. Lid,

Office- 10, Paryavaran Nagar, Saomalwada, Wardha
Road, Nagpur

Nagpur
Maharashira

4. Mr, Sikandar Hansraj Jham, Chairman/Managing
Director of M/s. Tham Builders and Developers Pyt Ltd. ........... Opp.Party(s)
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Office- 10, Paryavaran Nagar, Saomalwada, Wardha
Road, Nagpur

Nagpur
Maharashtra

5. Mr. Rajendra Bhaiyalal Yadav, Chairman/Managing
Director of M/s. Jham Builders and Developers Pvt. Lid.

Office- 10, Paryavaran Nagar, Saomalwada, Wardha

Road, Nagpur
Nagpur
Maharashtra
BEFORE: Q
HON'BLE MR. VIJAY C. PREMCHANDANI PRESIDENT
HGN'BLE MR. NITIN M. GHARDE MEMBER
For the Adv. Khalid Ansari, Advocate
Complainant:
For the Opp.
Party:
Daied ; 19 Mar 2018
Final Order / Judgement
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BEFORE THE SOUTH MUMBAI DISTRICT CONSUMER
DISPUTES REDRESSAL FORUM,

Puravatha Bhavan, 1% Floor, General Nagesh Marg, Near Mahatma

Gandhi Hospital, Opp. M.D. College, Parel, Mumbai — 400 012,
‘ O.No.

Complaint No.SMF/MUM/CC/54/2013

1.

B

Date of filing : 11/03/2013
Date of Order: 09/08/2018

M/s. Prabodhan Goregaon Ozone Swimming Pool
Through its Authorized Representative

Mr. Ramesh P. Iswalkar,

Prabodhan, Krida Bhavan,

Prabodhan Krida Bhavan Marg,

Siddharath Nagar, Goregaon (W),

Mumbai — 400 104.

. Ozone Swimming Pool & Activity Centre,

Through Mr. R.G. Mhatre,
Shrirang Sabade Marg, Siddharath Nagar,
Goregaon (W), Mumbai — 400 104. '

. Mr. Sukumar Sadashiv Parab,
. Mrs. Sneha Sukumar Parab,

Both (3 & 4)R/at - 47/372, Motilal Nagar No.3,
M.G. Road, Goregaon (W),

Mumbai — 400 062. ..... Complainants,
Vi/s.

United India Insurance Co.Ltd.,

(Policy Issuing Office),

Divisional Office No. XII,

Stadium House, 4™ Floor, Veer Nariman Road,

Churchgate, Mumbai — 400 020, ..... Oppenent/Opposite Party
Coram:

Smt. Sneha S. Mhatre : Hon’ble President
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Shri. D.S. Paradkar + Hon’ble Member
Shri. M.P. Kasar : Hon’ble Member

Appearance:

For Complainants - Adyv. Shri. Uday B. Wavikar /
Adv. Ms. Rashmi Manne

For Opposite Party- Adv. Mrs. Krishna Sharma

/ JUDGMENT//

PER SMT. SNEHA S. MHATRE - HON’BLE PRESIDENT QD
(DTD. 09/08/2018)

Comp]ainrant No. 1 is a Social Institute registered under the
Societies Act and under the Public Trust Act bearing Registraﬁon No.
F2002, having its address as given in cause title of the complaint.
Complainant No.2 is a Centre at Goregaon West which is managed and
handled by Complainant No.l and it is the place, where the incident
mentioned in the complaint about the death of the Master Aryan Sukumar
Parab took place. The Complainant Nos. 3 & 4 are the parents i.e. Father
and Mother of the deceased son Master Aryan Sukumar Parab and have their

address as mentioned in the cause title of the complaint.
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centre for teaching swimming to the public. The Complainant No. | offer
Membership to the public and only members are allowed to utilize the

facility provided by the Complainant No.1.

3) Complainant No. 1 has taken a compact policy from the
Opposite Party bearing No. 021200/48/12/88/00000967 for the period from
16/05/2012 till 15/05/2013. The said policy is taken for the building, all
other contents, money (except wages and salary in direct transact between
any two places, electrical and mechanical appliances, and Public Liability
(Third Party Liability). The Opposite Party had specially collected
pfemium of Rs.10,000/- from the Complainant No.2 under the Third Party
Liability and Oppbsite Party has issued the said poiicy covering the amount
of Rs.l,O0,00,f)OO/- (One C;'01'e): for any injury damage and or accident
occurring in the premises of the insured and being the compact policy the

Opposite Party has also covered in that following things :

(a) Fire & Allied Perils

(b)  Burglary & Housebreaking

(c)  Electric Appliances

(d Money Insurance

(e) Personal Accident

® Inﬁdelity/disﬁonesty of emplyees
(g) Legal liability
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(h) Fixed glass/sanitary fittings

(4) Master Aryan Parab, aged about 08 years adopted son of the
Complainant Nos. 3 & 4 was admitted as a Member of Complainant No.2
Swimming Pool in April 2012, and was learning swimming from
Complainant No.2. The Complainant Nos. 3 & 4 had paid membership
charges and also charges for learning swimming and coach charges to the

Complainant No.2 (Membership Card, Fee Receipt — ‘C3’ colly) .

5 Brief facts of the complaint as stated by the Complainant are as

follows :

Master Aryan was mentally and physically fit for learning
swimming and the same was certified by the Doctor Chirag B. Sawla in the
Medical Ceniﬁcate annexed at Annexure C3 coIIy.' Master Aryan was
studying in the third standard and he was admitted for the evening batch of
Complainant No.2 for swimming between 6.00 p.m. to 7.00 p.m. everyday.
On 3/6/2012 as usual in the evening at 6.00 p.m., the Complainant No.4
accompanied with her son Master Aryan to the Complainant No.2 Ozone
Swimming Pool and Master Aryan with the coach went to Swimming Pool
under the supervision of Swimming coaches and life guards employed by the

Complainant No.2. As per the instruction of the Complainant No.2, the

e
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parents of the children who are coming for the swimming are n_bt allowed to
enter pool side and are made to seat separately at thed seating arrangement
provided by the Complainant No.2 for the parents. Complainant No.4 was
seating at the place provided by the Complainant No.2 and was waiting for
her son but at about 7.00 p.m., there was some chaos at the swimming pool
side and when Complainant No. 3 rushed immediately téwards the
swimming pool and found that body of her son Master Aryan was lying on
the floor of the pool side of the swimming pool and one person was trying to
take out water from the body of Master Aryan one of the lifeguards cal-'ried
Master Aryan on his shoulder and took him rushing to the Siddharth
Municipal Hospital which is located near by the Swimming Pool.
Complainant No. 4 has stated that but the hospital had declared Master
Aryan dead when the lifeguard reached at the said hospital. Complainant
No. 4 has lodged a complaint with the Goregaon Police Station where her
statement is noted by the Assistant Police' Inspector bearing No. FIR
192/2012, the copy of the said FIR dtd. 3/6/2012 lodged before the
Goregaon Police Station by the Complainant No. 4 about the said incidence
is annexed at Complainant-4 colly. The Post Mortem report of the Cooper
Hospital did. 3/6/2012 of Master Aryan Sukumarl Parab and his death

certificate dtd. 18/7/2012 are annexed at C-5 colly. Complainant No.2 has
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immediately within’ the period of .two days from the said incident ie. on
5/6/2012 had informed the Opposite Party about the death of Master Aryan
Parab and requested the Opposite Pax;ty.to processed the claim (Annexure C-
6). The Complainant No. 2 has also submitted letter dtd. 14/6/2012 with the
requisite documents with the Opposite Party for processing the claim and on
3/8/2012, again requested the Opposite Party to process the claim of the
Complainant as the same was kept pending for a long period of time by the
Opposite Party without any justified reason. On 21/8/2012, without any
valid reason, the Opposite Party has repudiated the said claim of the
Complainant, hence,fthe Complainant Nos. 1 & 2 being insured and
Complainant Nos. 3 & 4 being beneficiaries for the said insurance claim
have collectively filed the present c‘omplaint against the Opposite Party and

have prayed for the reliefs mentioned in the prayer clause No. 22 () to 22

®.

(6) The Opponent has filed it’s written statement and denied all the
allegations made against it; and has stated that the Complainant Nos. 1 & 2
do not have locus-standi to file the present complaint and as per the Clause
No. VIII (2) of the said Policy, the Complainant Nos. 3 & 4 i.e. the sufferers
have to first file a complaint against the insured for the said claim amount

and the sufferers are to be indemnified by the insurer and the said amount of
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claim will be reimbursed to the insured i.e. Complainant Nos. 1 & 2 and/or
Complainant Nos. 3 & 4 have to file a complaint against the Complainant
Nos. 1 & 2 i.e. the insured as well as against the Insurance Company to

recover the said insurance claim amount.

(7 Opponent has stated in para 5 (b) of written statement that the
Complainants are not the consumers w/sec. 2 (1) (d) (ii) of the Consumer
Protection Act and has also stated that the Opponent has acted as per the
guidelines of the IRDA and has rightly repudiated the claim of the
Complainant and the Complainants have filed the present complaint to
extract the money from the Opponent, lience, Opponent has prayed for the

dismissal of this complaint.

(8) Both the parties have filed their respective affidavit of
evidences and written arguments. On perusal of the necessary documents
filed by both the parties, following issues/points are considered for the

redressal of this complaint.

Sr. Points Answers
No.
1| Whether all the Complainants are ' Yes.

the consumers of Opponent u/sec.
2 (1) (d) (ii) of the Consumer
Protection Act?
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Whether the Complainant Nos. 1
to 4 have locus-standi to file
present complaint?

Yes.

Whether the complaint is within
the territorial & pecuniary
jurisdiction and also within the
Limitation as per Sec.24(A) of
C.P. Act?

Yes.

Whether the Opposite Party is
guilty of deficiency in service
towards the Complainanis?

Yes.

Whether the Complainant Nos. 3

- & 4 are entitled to receive the
amount of claim of Rs.5,00,000/-
from the Opponent with the
interest @9% p.a. from 21/8/2012
till realization?

Yes.

Whether the Complainant Nos. 1
& 2 being the Non-Living
Institutes are entitled for the
compensation for mental torture
from the Opponent?

No.

Whether the Complainant Nos. 3
& 4 being the parents of the
deceased son and beneficiary of
the said Policy are entitled for
compensation for mental torture
from Opponent?

Yes.

Whether the Complainant Nos. |
to 4 are entitled for the legal costs
from the Opposite Party?

Yes.

What order?

As per final order.
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REASONING :

(9) Point Nos. 1 & 2 :- As stated in the earlier paras of this

order the Opponent is an Insurance Company. The Complainant No. 1 has
taken Policy bearing No. 021200/48/12/88/00000967 from the Opposite
Party for the period from 16/05/2012 till 15/05/2013 which covers building,
all other contents, money (except wages & salary) in direct transact between
any two places, electricals and mechanical appliances & public liability
(third party liability) of the Swimming Pool of the Complainant Nos. 1 & 2.
The said insured have paid Rs.10,000/- for covering public liability apart
from separate premium under respective heads. Corﬁplainant Nos. 1 & 2
have produced the policy certificate and policy documlent with terms and
conditions (Exh. G colly), which shows that the said policy is a compact
insurance policy; which includes under head of VIII-A public liability of

Rs.1,00,00,000/- (Rs. One Crore) and has also included following things :

(a) Fire & Allied Perils

(b) Burglary & Housebreaking

(c) Electric Appliances

(d) Money Insurance

(¢) Personal Accident

(D Infidelity/dishonesty of emplyees
(g) Legal liability
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(h) Fixed glasss/sanitary fittings

apart from the public liability and Third Party Liability. The Complainant
No. 1 for Complainant Nos. 1 & 2 ll1as paid Rs.28,466/-.0n account of
premium to the Opponent and for the said payment, the Opponent has issued
a receipt on 18/05/2012 (Page 30). Opponent in their written statement has
admitted that Complainant Nos. 1 & 2 are insured in respect of the said
Policy and it has been taken from the Opponent, hence the Complainant

Nos. 1 &.2 are the ‘consumers’ of the Opponent.

(10) Complainant Nos. 3 & 4 are husband & wife married in 1993,
as there was no issue from the said wedlock, in the year 2005, after
completing all the formalities, they had adopted a son of brother of the
Complainant No.4 named as Anant Ashok Mulik when the said son Master

Aryan was only 9 months old.

(11) Since then Master Aryan’s name was changed and the same
was published in the Official Gazette on 4/5/2006. Complainant Nos. 3 & 4
have produced the copy of Gazette dtd. 04/05/2006 and Birth Certificate of
Master Aryan at (Annex-C2) and these documents and facts are not disputed
by the Opponent. Complainant Nos. 3 & 4 had paid Membership Fees for

Master Aryan to Complainant No.2 with other fees of the said Swimming
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Centre, who has issued a Membership Card to the Master Aryan Parab,
which is produced by the Complainant Nos. 3 & 4 on record as Exh. C-3
colly, page 33. As stated earlier, as per the Clause No. VIII A, Complainant
Nos. 1 & 2 have paid separate amount on account of public liability (Third
Party Liability) and the total sum under the said head of pubiic liability is
shown of Rs. 1,00,00,000/- (Rs. One Crore) in the said Policy. Master
Aryan was a Third Party, as far as this policy is concerned and the
Complainant Nos. 3 & 4 being the parents of Master Aryan have become
ben;ﬁciaries of the said policy. Hence, they are also the ‘consumers’ of the
Opponent w/sec. 2 (1) (d) (ii) of Consumer Protection Act. Complainant
Nos. 1 & 2 have privity of contréct with the Opponent and hence, they have
locus-standi to file the present complaint and as stated earlier being
beneficiaries of the said Policy, Complainant Nos. 3 & 4 are entitled té file
the complaint against Opponent and. also has locus-standi in the present

complaint.

(12) Point No. 3 :- The Office of the Opponent is situated at
Churchgate, Mumbai - 20, who has repudiated the claim of the’
Complainant for the said Policy on 21/08/2012, hence, the cause of action

has arisen within the territorial jurisdiction of this Forum, as well as the total
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relief claimed by the Complainant is within the pecuniary jurisdiction of the

District Forum.

Case Law : Hon’ble State Cdmmission, Maharashtra in the

matter CC/17/1181 M/s. N.D. V/s. United India Insurance Co., In

Insurance claim cases valuation is to be done on the basis of amount claimed
ie. (Rs. 11,81,558/-) and not as per the sum insured. Hence in the said

complaint (M/s. N.D. V/s. United India Insurance Co.).it is held that

though the claim of the Complainant though sum insured was Rs.45,00,000/-
(Rs. Forty Lacs.) it is within the pecuniary jurisdiction of District Forum and

case is returned to the Complainant.

(13) " The incident of drowning of Master Aryan had taken place on
03/06/2012 and the claim is repudiated on 21/08/2012 by the Opponent and
the present complaint is filed on 11/03/2013 by the Complainant, hence it

has been also filed within the limitation as per Sec. 24 (A) of C.P. Act.

(14) Point Nos. 4 &5 - As narrated in detail in the earlier

paras of this order on 3/6/2012 due to drowning in the Swimming Pool at the
address of the Complainant No.2, Master Aryan has passed away. His
Mother Complainant No. 4 has lodged FIR in the concerned police Station

which is available on record of the Complainant. The Complainant No. 2 on
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5/6/2012 intimated about the said incident of death of Master Aryan by
drowning at Complainant No.2’s Swimming Pool on 03/06/2012 to the
Opposite Party and on 14/6/2012 submitted to the Opposite Party the
required documents and requested to process the said claim but the Opposite
Party has not co-operated with the Complainant and on 21/8/2012,
repudiated the claim of the Complainant by giving vague grounds for the

same.

(15) The Opposite Party has stated that it is a ‘Compact Policy’ and
CLAIM MADE BASIS POLICY hence the Complainants are not entitled

for the claim amount.

Compact Policy means : policy which covers more than one
subject and as stated in the earlier paras the Policy taken by the Opposite
Party Nos. 1 & 2 covers more than one thing mentioned in earlier paras of
this order as stated in the list from (a) to (h) as well as Third Party Liability

& Public Liability.

(16) ‘CLAIM MADE BASIS POLICY” means a type of Insurance
Policy which pays only those claims that occur and are filed during the
period covered by the Policy and in contrast to this term another term is used

“OCCURRENCE BASIS POLICY” which means a type of policy which
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pays only those claimé that occur during the period covered by the policy; it
does not matter when they are filed. Hence the contentions of the Opposite
Party given in the written statement Para No. 3 (1) are devoid of any
substance and the said term is interpreted ina wrongful way by the Opposite
Party with the malaﬁdé intentioﬁ to avoid the settlement of the claim of the

Complainant.

(17) It is an admitted fact that Con-‘lplainant No. 1 & 2 had obtained
the insurance policy for the benefit of their members and Complainant Nos.
3 & 4 are the parents and beneficiary for the purpose of the Insurance Claim
therefore as explained above, all the Complainants are having locus to file
this complaint and the Opposite Party has accepted an amount of Rs.10,000/-
premium for securing the legal liability towards third parties arising under
Clause VIII of the Policy, and just to harass without any ground has
repudiated the genuine claim of the Complainant, on 21/8/2012, the contents

of the said repudiation letter are as follows :-
“Re — Claim under Policy No. 021200/48/12/88/00000967.

We regret for the unfortunate incident and would like to intimate you that we

deny the liability under the policy issued. But if aggrieved party take up this
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issue in the Court of Law, please inform us for our further necessary action

in this matter”.

(18) On observation of the Section VIII of the said policy, it is found
that the Opposite Party is liable to pay the Insurance claim and it is even
admitted by the Opposite Party that they are indemnify to pay the
compensation for the claims arising out of accidents occurring in the Insured
Premises during the period of insurance first made in writing against the
insured during the policy period and the insured is indemnified for and/or
arising out of Injury and/or damages but only against the claims arising out
of lor in accordance with the business specified in the Schedule and not
against claims .arising out of or in connection with Pollution howsoever

caused unless specifically covered any product.

(19) Thus the Opposite Party is liable to pay the insurance claim of

the Complainants under the policy being all the conditions are fulfilled i.e.

a) There was an accident (drowning of late Master Aryan resulted into
his unforeseen death).

b) The Accident was occurred in the Insured Premises

c) The Accident happened during the policy period

d) The Accident is included in the definition of the word “Injury”

e) The Accident claim arising out of or in accordance the business
specified in the Schedule.
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(20) But despite of these facts, the Opposite Party has purposefully
avoided to pay the genuine claim of the Complainant. Moreover, in the
repudiation létte1' dtd. 21/8/2012 the Opposite Party has not mentioned any
specific clause of the policy with its clause number which is applicable for

the said repudiation.

(21) It is very unfortunate in our Country that some of the Insurance
Comp;':mies despite of having sufficient machineries and trained staff, facility
of Third Party Administrator, repudiate the genuine claims of the Insured
and make them to run from Pillar to Post by mentioning some vague reasons
and without applicable clause number of the relevant. policy in the
repudiation letter or sometimes without giving any cogent reason, for the
repudiation, the genuine claims are repudiated , Insurance Companies are
also aware that such vague reasons which are mentioned in the repudiation
fetter without mentioning proper clause Number of the Policy applicable for

the repudiation are not sustainable before the Court of Law.

(22) In the present complaint also, the Opposite Party has written in
their repudiation letter dtd. 21/8/2012 “We deny the liability under the
policy issued but if aggrieved party take up this issue in the Court of
Law. Please inform us for our further necessary action”. But no specific

clause under which the said policy is repudiated is specifically
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mentioned by the Opposite Party. Thus the conduct of the Opposite
Party is highly objectionable and reproachful in such type of genuine
claim. Thus by repudiating the genuine claim, without giving a valid reason
and without mentioning a specific Clause Number applicable for the
repudiation, the Opposite Party has wrongly repudiated the genuine claim of
the Complainant. Hence, they are liable for the deficiency in service as well

as has also committed unfair trade practice.

(23) In the letter did. 3/8/2012 sent by the Complainant No. 2 to
Opposite Party, Complainant No.2 has stated that Parents of Master Aryan
had given application to the insured and requested them to compensate for

such fatal accident of their son Aryan,

24) . Mést‘ér Aryan was . a Third Party User of the Ozone
Swimming Pool and Complainant’s claim is of Rs. 5,00,000/-, covered
under the said Insurance Policy which was in force on the day of the incident
and which covers Rs. 1,00,00,000/- under the head of public liability.
Complainant Nos. 1 & 2 has passed a resolution dtd. 26/8/2012 in their
Managing Committee held on 26/8/2012 to file complaint in a Competent
Court of Law to recover the maximum amount to compensate the parents of
Master Aryan Parab from the said Insuraﬁce Company i.e. from the Opposite

Party.
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(25) Froin thi§ it becomes crystal clear that the Complainant Nos. 3
and 4 being the beneficiary of the said policy are entitled to be compensated
from the Opposite Party and the Opposite Party is liable to pay the claim
amount of Rs.S,b0,000/— to the Complainant Nos. 3 and 4 with interest.
Hence we direct the Opposite Party to pay Rs.5,00,000/- on account of
insurance claim amount with @9% p.a. interest from 21/8/2012 (date of
repudiation) till the realizatioﬁ (collectively) to the Complainant Nos. 3 & 4
directly within a period of 45 days from tﬁe date of this order. Complainant
Nos. 1 and 2 are instructed to co-operate with the Opposite Party if required
to complete the necessary paper work for the speedy cmﬁpliance of this

order.

(26) Point No. 6:~ Complainant Nos. 1 and 2 have claimed

compensation for the mental torture from the Opposite Party but being non
living institutions the question of mental agony due to non payment of the
insurance claim.does not arise in case of Complainant Nos.'l & 2. Hence

their prayer for the compensation for mental torture is hereby rejected.

(27) Point No. 7:- Complainant Nos. 3 & 4 are the parents as well as
beneficiaries of the said Policy as explained in the aforesaid paras and they
are the real sufferers who have lost their 8 years old son in the unfortunate

incident of drowning as well as have not yet received a single penny from
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the Opposite Party on account of insurance claim amount and must have
undergone through the tremendous mental torture since 2012, hence
Complainant Nos. 3 & 4 are entitled for the compensation for the mental
agony of Rs.20,000/- from the Opposite Party. The Opposite Party is hereby
directed to pay Rs.20,000/- to the Complainant Nos. 3 & 4 (collectively) as a
compensation for the mental torture within a period of 45 days from the date

of this order.

(28) Point No. 8 :- The Opposite Party Nos. 1 & 2 as well as the
Opposite Party.'Nos. 3 & 4 have collectively filed this complaint through
their Advoéates against the Opposite Party for the reliefs claimed as per the
prayer clausé of ﬂﬁs complaint. Hence the Opposite Party is directed to pay
Rs.10,000/- collectively to the Complainant Nos. 1 to 4 (i.e. Rs.2,500/- each)

within a period of (45) days from the date of this order.
We hold accordingly, and pass the following order :-

[/ FINAL ORDER //

(1)} Complaint No. CC/54/13 is partly allowed.

(2)  The Opposite Party is held guilty of deficiency of service
and unfair trade practice towards the Complainants for

repudiating the genuine claim without mentioning a




3)

(4)

)

(6)

0
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- specific Clause of the said policy which is applicable for

the repudiation of the policy in the repudiation letter, and
for repudiating the genuine claim of the Complainant on

vague grounds.

The Opposite Party is directed to pay an amount of
Rs.5,00,000/- towards insurance claim pertaining to the
said Policy bearing Number 021200/48/12/88/00000967,
directly to the Complainant Nos. 3 & 4 collectively, i.e.
the parents of deceased son Aryan Parab who are also the
beneficiaries of the said policy with @9% interest from

21/08/2012 (date of repudiation) till its reliasation.

The Opposite Party is also hereby directed to pay Rs.
20,000/- to the Complainant Nos. 3 & 4 (collectivély) as

a compensation for the mental agony.

Being the non living institutions prayer of Complainant

Nos. 1 & 2 for mental torture is rejected.

The Opposite Party is directed to pay Rs.10,000/-
collectively to the Complainant Nos. 1 to 4 (Rs.2,500/-

each) on account of litigation cost.

Complainant Nos. 1 and 2 are instructed to co-operae

with the Opposite Party if required to complete the
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necessary paper work for the speedy compliance of this

order.

(8) Compliance of this order is to be done by the
Opposite Party within (45) days from the date of this

order.

(9)  Certified copy of this order be sent to both the parties

free of costs.

Pronounced on : 09/08/2018
Place : South Mumbai

sd/-xxx sd/-xxx sd/-xxx
(Shri.M.P.Kasar) (Shri.D.S.Paradkar) (Smt. Sneha S. Mhatre)
Hon’ble Member Hon’ble Member Hon’ble President

Note:~ As the pleadings, affidavit, documents, written notes of arguments
are in English, .the order in the proceeding is passed for the better

kmowledge of the parties in Englfsh.

VIS
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Facts giving rise to the present complaint briefly stated are as follows :-

The Complainant has stated that the Complainant is a consumer within the
meaning of Consumer Protection Act, 1986 and the Opposite Party is a Private
Hospital having address mentioned in the cause title. The Complainant has filed
the present consumer dispute alleging Medical Negligence on the part of the
Opposite Party.

[2] The Complainant is a senior citizen and residing at Peddar Road. At the
time of filing the complaint on 24/06/2013, the Complainant has mentioned his age
as 57 years . The Complainant has further stated that the Opposite Party is a
Private Hospital and Dr. Suresh Rang is a Lung Specialist, who treated the
Complainant in the same Hospital. As stated by the Complainant, the complaint
and it’s events in short are as follows :-

[3] The Complainant has stated that he was suffering from fever with chills,
'cough, blood tinged Sputum, epigastric burning and nausea from 3-4 days. The
Complainant there was attended by a lady doctor in casualty ward of Jaslok
Hospital who had instructed him to do the x-ray and blood test. After seeing x-ray,
she sent him to Doctor Suresh V. Rang (Lung Specialist) in the same Hospital. It is
the contention of the Complainant that upon showing the x-ray reports to Dr.
Suresh V. Rang, he conveyed Complainant and his wife that the Lungs are infected
too much and looking at the condition of the same, the Complainant should be
admitted to the Hospital immediately. Accordingly, the Complainant was admitted
to the Hospital on 16/07/2012. Further the Complainant has submitted that he was

admitted and evaluated for Hemophytis and fever. He was admitted to Ward, but

he was not 1na1ntammg his saturation on high concentration mask and the

"-PF

respiratory rate has incr eased so he j\;Eras sh1ﬁed to ICU for further management by .

§5 3
Dr.S.V. Rang.
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[4] The Complainant was admitted on 16/07/2012 to Jaslok Hospital & he was
charged for ECG but was not provided with the ECG Report (the copy of Bill
Exh.B). The Complainant had been admitted in ICU of Jaslok Hospital on
17/07/2012 by Dr.S.V. Rang as he thought that the Complainant was éuffering
from serious infections of Lungs. On 19/07/2012, the report of Swine flu for
which the Complainant was tested came to be negative. On 20/07/2012, the x-ray
report showed the heart size is marginally enlarged (Exh. E) and even on
23/07/2012, the x-ray report showed the same left ventricular failure (Exh.J) and
after seeing the ECG Report of 22/07/2012 by the Doctor it came to be known that
there was a problem with the Complainant’s heart, but doctor consistently
neglected it.

[5] The Complainant has further stated that, he was given a treatment for T.B.
infection without doing T.B. test and T.B. was found to be negative on 24/07/2012,
which was eight days from starting of the treatment (Exh.C.).

[6] The Complainant’s report of test for Hepatitis was also reported as negative
on 25/07/2012 (Exh.G.) The Complainant’s report of the test for disease like
Dengue, Hantavirus, Leptospira were negative in the sununary issued by Jaslok
Hosital on 27/07/2012 (Exh. H), but the Doctor was not helping to cure the heart
disease of the Complainant. The ‘Complainant has further mentioned in his
complaint that his wife alone liad sent by the Opposite Party to Pune thrice for viral
etiology which were negative, still the hospital did not care to treat the heart
disease and just focused on lungs only. Dr.S.V. Rang has given the Complainant
steroids for 2 days without the consent of his wife and without taking her signature
and due to the wrong treatment, the Complainant ‘was put on ventilation on
29/07/2012 at around 2 a.m. upto 01/08/2012, The Complainant has stated that
after that his son brought Dr. Sonawala ( a Senior Doctor to Jaslok Hospital) for

second opinion and after taking his opinion, the hospital introduced him with Dr.
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Bharat Shivdasani (Cardiologist) and started heart related treatment and thereafter
the Complainant started recovering, finally he got discharged on 18/08/2012. The
Complainant has stated that he incurred expenses of Rs.8,10,000/- in Jaslok
Hospital as he was kept-there for more than one month.

[7] The Complainant has stated that he went to Hifldujai Hospital for
Angiography on 28/09/2012 and Angiography was done and those reports prove
that due to the heart attack only, the Complainant was needed to be admitted to
Jaslok Hospital, but they have treated him wrongly, which caused him financial
loss and they made him to go through the various treatments which were not
necessary, and those troubled him mentally and physically, for the period of 33
days which was the stay at the Opposite Party hospital; alleging this as a medical
negligence on the part of the Opposite Party, the Complainant has filed the present
complaint against the Opposite Party Nos. 1 & 2 and has prayed as per the
(Statement Of Claim) Prayer Clause 27 (A) to 27(D) of the complaint, which are as
follows:-

A. Be pleased to hold and declare that the Opposite Party has rendered negligence

in services;

B. Further be pleased to award a sum of Rs.7,51,000/- in favour of the
Complainant alongwith the interest at such rate as the Hon’ble Commission
may deem fit and proper, towards compensation to the Complainant;

C. Cost of the proceedings quantified at Rs.50,000/- be also awarded in favour of
the Complainant;
D. Any other relief deem fit may please be granted in favour of the present

Complainant herein.
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{8]  The Opposite Parties have filed their written statement on 08/10/2013 and as.
per the Roznama did. 08/10/2013, the copy of written statement was served to the
Complainant,

[9] Both the Parties have filedr' their respective Affidavit of Evidences and
Written Arguments. |

[10] In the written statement filed by the Opposite Parties, the Opposite Parties
have denied that they negligently and knowingly did wrong to the Complainant
and his family was made to suffer. The Opposite Parties have mentioned that

(1) The complaint should be dismissed for misjoinder of necessary parties,

as the Complainant was treated by several doctors. The Opposite Parties
have further stated that there is no post of an Administrator in the Jaslok
Hospital.

(2) The Opposite Party No.1 is a Senior Consultant, Chest Physician for
more than 35 years in Practice and he was Senior Consultant Chest
Physician at Radhibai Watumal Chest Hospital & at S.L. Raheja Hospital
for more than 20 years. He is also a Post Graduate Teacher & guide for

DNB in Chest Diseases for Post Graduate students at Jaslok Hospital.
(3)The Opposite Parties have mentioned that looking at the complicated
questions of facts raised by the Complainant, the present case requires
elaborate .medical, factual and technical evidence, including Cross-
Examination of the Witnesses and hence, the matter does not fall into the
Category of summary trial; and only Civil Court can adjudicate the issue
involved in it.

(4)The Opposite Parties had submitted in their Written Statement that the

complaint is based on presumptions and conjectures drawn by the

Complainant and not based on any cogent and valid documents or opinions

of the experts.
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(5)The Opposite Parties have admitted that the Complainant was admitted in
Jaslok Hospital on 16/07/2012 and has. further mentioned that when the
Opposite Party No.l .examined and took his history he found out that the
Complamant had very high ESR & Chest x-ray showed extensive soft
tissues shadows, Hillar glands with obliteration of ‘C-P’ angle and the
Complamant was treated with antibiotics outside, and in view of the critical
condition of the Complainant, he was advised urgent hospitalization in ICU
on the same day, but wife of the Complainant refused to admit him in the
ICU and the Complainant was admitted in ‘E” Class as per his request. At
night, on the same day, when the Complainant became critical and could not
maintain his oxygen saturation inspite of oxygen being given, hence, he was
required to shift to ICU, for further management. The QOpposite Parties have
further stated in Written Statement (para 11 written statement) that the
Complainant was admitted on 16/07/2012 for evaluation, care and
management by Dr.Rang. As he was in critical condition on the same day,
his HRCT was done by Dr.Shrinivas Desai, Radiologist and C.T. Scan
Specialist & based on his reports which showed that the patient had lungs
infection and there were cases of deaths of lungs infections caused by Swine
Flu during the same time and also Complainant’s sputum showed >25 pus
cells, yeast like Pseudo hyphae and so also his fungal culture report came
positive. Patient was referred to the infectious disease Specialist Dr. Om
Shrivastav who suggested to consider HINI (Swine Flu) and consider viral
hemon‘h'agic fevers. He also suggested .throat swab and to start patient
antiviral treatment. The Opposite Parties in Written Statement para (1)
have further stated that, as the ECG was seen by the Opposite Party No.I
and did not show the heart attack, therefore, the ECG was handed over to the

Complainant at the time of discharge. As a regular practice, 2-D Echo was
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done by Cardiologist Dr. Shivdasani on 17/07/2012 which read as *normal
left ventricular Function [LVEF] ie. Left Ventricular Ejection Fraction =
0.55 to 0.60 no evidence of Pericardial Effusion, borderline pulmonary
Hypertension (SPAP) = 38MM. There was no evidence left ventricular
Diastolic Dysfunction, which shows that there was no heart attack.

(6) The Opposite Parties have firther mentioned that the report annexed at
(Exh.C) of the complaint is not a report of the test done for lung infection.
The Opposite Parties have denied that the Complainant was given a
treatment for T.B. infection without doing T.B. Test and has further stated
that as the treatment was empirical as it was subsequently stopped (para 12
of the Written Statement) and the ECG was taken on 22/07/2012 in ICU
nearly 7 days after critical admission of the Complainant during this period
blood test for Heart Attack ie. Troponin was done and the same was
negative, and as the condition of the Complainant was critical, continuous
investigations were going on, as precautionary measures the Tablet
“Travedon’ as well as Tablet Lasix to protect heart, were started by the
Opposite Party No.I. The Opposite Parties have stated that to rule out the
possibility of other viruses, as the tests are not done at the Jaslok Hospital &
Research Centre, hence, samples were sent to Viral Institute at Pune. The
Opposite Parties have denied that despite etiology being negative, Hospital
did not care to treat the heart disease and have focused on lungs only. In
para No.19 of the Written Statement, the Opposite Parties have mentioned
that, permission of patient is not required to give steroids nonetheless the
treatiment, investigations were done after discussing with the relatives of the
patient. The Opposite Parties have denied that due to wrong treatment, the
Complainant was put on ventilator. The Opposite’ Parties have stated that

(Written Statement para 19), the Complainant was put on ventilator on
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18/07/2012 in view of his inability to maintain oxygen saturation in the
blood, tachypnea and severe respiratory distress, after consultation were
done after discussing with the relatives of the patient, and after
consultation/intimation to the relatives of the patient, he was put on
ventilator.  *
(7) The Opposite Parties have admitted that, Dr. Sonawala came to see the
Complainant and his opinion was taken; but has denied that, the Opposite
Parties have given wrong treatment to the Complainant, and has mentioned
that the Complainant has filed the present vexatious complaint fo extract
money from the Opposite Parties and the Opposite Parties have prayed for
dismissal of the complaint with the cost. -
[11] After filing of the Affidavit of Evidence/Written Arguments by both the
parties, the Complainant filed an application on 30/08/2016 to refer the matter to
medical experts for obtaining expert’s medical opinion in the present complaint.
The Opposite Parties have given no objection to it, hence, the said application was
allowed by the Predecessor Forum on 18/10/2016 and the matter was referred with
the necessary documents to The Dean, J.J. Group Of Hospitals, Mumbai and with a
covering letter dtd. 24/04/2019 signed by Dean of J.J. Hospital, Mumbai report of
(1) N.N. Ramraje (CM) Professor & Head Dept. Of Pulmonary Medicine,
G.G.M.C. Mumbai (2) Dr. Priya Patil — (Member) Associate Professor Dept. Of
Medicine, (3) Dr. Kalyan Munde (Member) Associate Professor Dept. of
Cardiology CGMC, Mumbai. (4) Dr. Arun Rathod (Member) Resident Medical
Officer, I.J. Gr. Hospital, Mumbai the Expert Committee of IJ. Group Of
Hospital, E:onsisting)Dr.N.N. Ramraje (Chairman), Dr. Priya Patil (Member), Dr.
Kalyan Munde (Member) & Dr. Arun Rathod (Member) was received by the
Forum, as an expert opiniomn, which is signed on 22/04/2019.
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[12] The said report says “Investigations & Management in order. There is no
medical negligence observed”.

[13] The said report was received by the Forum on 26/04/2019 in I/W Section
vide /W Number 298.

[14] Thereafter, the Complainant filed application on 26/07/2019 that the
Complainant was not in justification given by the J.J. Hospital and he would like to
go ahead and provide further clarification for his complaint and asked to give him

a date for the oral arguments in presence of Dr. Suresh Rang.

[15] The Advocate for the Opposite Parties wrote that as the expert opinion given
by I.J. Hospital dtd. 22/04/2019 states that there is ‘No’ medical negligence
observed nothing remains in the complaint and the Opposite Parties asked not to
give opportunity to the Complainant to argue in the matter and prayed for passing
appropriate order (Application dtd. 04/08/2021). At the back side of the said
application, the Complainant wrote that, the said report is bias and facts been
overseen and misrepresented; and the Complainant requested for arguing the
matter; the Complainant had requested to the Opposite Party’s Advoeate to keep
Dr. Rang present for the argument, but on 10/02/2021, the Complainant was absent
and as the Opposite Party No.I was acting as Covid Warrier, he could not remain
present for the further hearings but the New Advocate for the Opposite Parties i.e.
Advocate Smt. Hetal Gala was present for the hearing who requested to keep the
matter on next date. Thereafter, in the interest of justice, both the parties were
allowed to orally argue, the present complaint and both the parties i.e. the
Son/authority holder of the Complainant Mr, Ranadip Pal and the present
Complainant and Advocate for the Opposite Parties Smt. Hetal Gala argued the
present complaint. Adv. Shri. G.N. Shenoy appeared as a Counsel/ for the
Opposite Parties on 06/10/2022 and filed pursis to that effect and both the parties

argued on the present complaint.
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[16] On perusal of the necessary documents filed by both the parties, the

following points are considered by this Commission.

Sr.No. Points Answers
1 Whether the present complaint is maintainable before Yes.
the District Commission?
2 Whether it suffers from nonjoinder or misjoiner of No.
necessary parties?
3 Whether the Opposite Parties have rendered deficient Yes.
service towards the Complainant?
4 Whether the Complainant is entitled for the relief | Yes. As per final
sought for in the present complaint? order.
5 Whether the Complainant .is entitled for the [ Yes. As per final
compensation for mental torture and litigation cost | order.
from the Opposite Parties?
6 What order ? Yes. As per final
order.
Complaint is
partly allowed.

Reasoning :-

[17] Point Nos. 1 to 6 :- The present complaint is filed by the Complainant

against the Opposite Party No.l, who is a Doctor by pfofe‘ssion and Lung
Specialist and Chest Physician, namely, Dr. S.V. Rang of Jaslok Hospital; who
treated the Complainant. The Complainant has paid Rs.8.1 Lac. to the Jaslok
Hospital for the treatment taken in Jaslok Hospital i.e. the Opposite Party No. 2,
from 16/07/2012 to 18/08/2012, which is not denied by the Opposite Parties. The
Complainant was suffering from fever with chills and cough. Blood tinged
sputum, epigastric burning and nausea from 3-4 days for which, he sent to the
Opposite Party Hospital where he was first attended by the lady Doctor of
Casuality Ward, who instructed the Complainant to take x-ray and to do blood

test. She sent the Complainant to Dr.S.V. Rang. He checked the x-ray reports and
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conveyed to the Complainant and his wife that the Complainant’s lungs are
infected too much and looking at the condition of the same, the Complainant
should be admitted to the Hospital on 16/07/2012. The Complainant has submitted
copy of the admission Card as “Article-1" with his Affidavit of Evidence, the said
copy is signed by Priyanka Bajoria. The Opposite Parties have produced on record
~ Admission consent and other necessary documents, as Affidavit of Evidence of
the Opposite Parties and have produced compilation of documents (from Page Nos.
1 to 575), from that it is observed that the Complainant’s admission consent is
signed by his wife on 16/07/2012; in the Admission Assess in the Chief Complaint
Caption- it is mentjoned that, C/o Acid peptic symptom — 2-3 days. |

C/o Blood in sputum - Yesterday night.

In personal history — No addiction is mentioned and in sioking, tobacco,

Alcohol, Drugs etc. — None word is ticked.

[18] The Opposite Palties have also admitted that they took the history of the
Complainant at the time of admission to Jaslok Hospital. In physical examination,
Pulse is 98/min. Blood Pressure 100/70 mm-Hg, Temperature 100° F but on same
day, at 16.53 in out patient record mild fever is recorded & in face pain rating
scale — No pain picture is ticked. In functional assessment of admission — it is
mentioned that the Complainant was doing Bed activities, sitting, standing,

ambulation, stair climbing independently and there was ‘No’ disability.

[19] In the caption, On finding - It is mentioned that possibility of (1) Acute
Viral infection, (2) Tuberculosis, (3) Connective tissues disorder, (4) Fungal, (5)
Malignant in view of high ESR & in the out patient record — 16/07/2012 — mild
fever c/o. cough yesterday predominantly dry & c/o. Blood tinged sputum,

yesterday mild — is Written; in the said record, Haemoptysis 2 days, Breathlessness
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7 days, Chest discomfort — 2 days & the Complainant was adviced — Renal
Package WITH CBC, PT/PTT, BT/ HRCT Chest SOS Contrast, USG abdomen D-
Dimer, 2DECHO & ECG, Lower limb venous & arterial Doppler (Affidavit of
Evidence of the Opposite Party — Page (13) of compilétion of the Opposite Party).

[20] The Complainant has made Dr.S.V. Rang as the Opposite Party No.1, as he
is a Doctor who treated the Complainant during the hospitalization from
16/07/2012 to 18/08/2012 in Jaslok Hospital and in the Bill dtd. 18/08/2012, total
units after the name of Dr. Rang are mentioned as 25 Unit, hence, the Complainant
has made him Opposite Party No. 1 & Jaslok Hospital the Opposite Party No.2.
The Complainant has alleged deficiency of service and medjcal negligence towards
the Complainant, which is denied by the Opposite Parties, in their Written
Statement, hence, the present complaint is a consumer dispute. The Opposite
Parties mentioned that there is no post of Administrator in Jaslok Hospital but has
not mentioned that the Complainant is not a consumer of the Opposite Party No.2
(i.e.) the Jaslok Hospital. The Opposite Party No. 2 has raised Bill of Rs. 8.1 Lac,
which is paid by the Complainant and out of that Rs.3.6 Lac. were paid through
insurance taken from United India Insurance Company. Hence, the present
complaint does not suffers from nonjoinder or misjoinder of parties. The
Complainant was hospitalized from 16/07/2012 to 18/08/2012 when the cause of
action has arised i.e. (Admission and Discharge of the Complainant i.e. during the
Hospitalisation period) & the Complainant has filed the present complaint on
24/06/2013 as per the office record of this Commission and thus the present
complaint is filed within a limitation period of 2 years from the cause of action has
arisen. The total claim of the Complainant as per the Statement of Claim is
Rs.7,51,000/- which is within the pecuniary jurisdiction of this Forum, hence, the

present complaint is within the pecuniary jurisdiction as per Sec. 11 of the
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Consumer Protection Act, 1986. The addresses of the Opposite Parties and the
place where cause of action has arisen is G.D. Deshmukh Marg, Mumbai — 26.
Thus it is within the territorial juriskiiction of the Forum. On the basis of necessary
documents and after considering all these aspects, the complaint was admitted by
the Predecessor Forum on 24/06/2013, which can be solved by the District
Commission, by perusing the necessary documents on record and medical
negligence report and on the basis of oral arguments of both the parties, the
complaint is maintainable as per Sec. 3 of Consumer Protection Act, 1986 before

this District Commission.

[21] The written statement filed in bebalf of the Opposite Parties is signed by the
Opposite Party No. 1 (i.e.) by Dr. S.V. Rang and the Opposite Party No. 2 has also
signed for Jaslok Hospital & Rubbe'r Stamp of the Jaslok Hospital is affixed on it
near tﬁe signature of the Opposite Party No.2, hence, the Complainant is a

consumer of the Opposife Parties.

[22] The Complainant has produced on record the bills for the expenses incurred
by the Complainant for taking the treatment from the Opposite Parties. In the said
Bill dtd. 21/07/2012 for ECG dtd. 16/07/2012, the Complainant has paid Rs.176/-
but he was not provided copy of ECG by the Opposite Parties (Exh. B complaint).
The Opposite Party has mentioned that, they have provided the coy of the ECG to
the Complainant at the time of Discharge, but the Opposite Parties have not
satisfactorily explained what prevented them to handover the copy of said ECG to
the Complainant iimne:diately, as it is the right of the patient to know about his/her
illness, diagnosis and treatment undergone by him from time to time during the
hospitalization. This amounts to deficiency in service on the part of the Opposite

Parties.
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[23] Similarly, the Complainant was admitted in the Jaslok Hospital on
16/07/2012 and evaluated for Haemoptytis and fever. He was not maintaining his
saturation on high concentration mask and the respiratory raté had increased, then
he was shifted to ICU for further treatment by the Opposite Party No.1 (i.e.) by Dr.
S.V. Rang. '

[24] In the out patient record — dtd. 16/07/2012 it is mentioned that c/o Acid
Peptic Symptoms, 2-3 days c/o cough, yesterday predominantly dry. c/o Blbod
tinged sputum yesterday mild, 5-6 Episodes mild fever and if is signed by the
Opposite Party No.1.

[25] On 17/07/2012 at 7.15 in the progress note produced by the Opposite Parties
it is recorded that C-oug‘h + blood tinged sputum once in the morning. The report
of other tests like Leptospira, Swine Flu (HIN1), dengue Hepatisis etc. were
negative, on 25" July, report of T.B. Test, Sputum for PCP, came which was
negative, in such condition, the question arises why the Oppdsit‘e Parties treated the
Complainant for T.B. for 7 days when at the relevant time the test of TB was not
done and no report that the Complainant is suffering from TB was available with
the Opposite Parties. The Opposite Parties have mentioned that the treatment of
TB was given to patient was an empirical treatment in the interest of patient,
considering the very high ESR of 95 mm and also looking at X-ray and CT Scan
report of chest of the patient empirical anti tuber culosis treatment was given to the
Complainant. The Opposite Parties have referred in their compilation circular of
Mumbai District Tuberculosis Control Society, forwarding standard for TB Care in
India published by WHO, but in the said Circular ..... in"STCI Summary in
‘Standard 1 — Testing & Screening for Pulmonéuy T.B.” in Point Number 1.1 —
Testing — it is mentioned that (Page 574) Any person with symptoms and signs
suggestive of TB including cough > 2 weeks, fever>2 weeks, significant weight
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loss, haemoptysis etc. and any abnormality in chest rediograph must be evaluated
Jor T.B. & In 2.1 — Standard 2 — Diagnostic Technology in point Number 2.1 — It is
mentioned that Microbiological Confirmation on Sputum : All patients (adult,

adolescents & Children who are capable of producing sputum) with presumptive
pulmonary TB should undergo quality — assured sputum test for Rapid diagnosis of
TB (with at least 2 samples including one early morning sample for sputum smear
Jor AFB) for microbiological confirmation and in Point No. 2.2 — it is mentioned

that where available chest X-Ray should be used as screening tool.

[26] But on perusal of reports (On Page — 336) on 19/7/12 — temperature of the
Complainant was 99.8° F, Temperature on 21/07/12 is 98° F, on 23/07/2012 —
Temperature was 98.4° F (Page-340) on 27/07/12 — Temperature was 98.4° F
(Page 344) means temperature of the Complainant was normal and no continuous
fever for 2 weeks from adlniésion Or no cOnltinuous weight loss is observed from
the record produced by the Opposite Parties. Moreover, in the said Circular, no
where it is mentioned that, without conducti_ng test of TB, treatment for
Tuberculosis to be ir_ﬁtiated. Thus, in our view this Circular is not applicable to the
present complaiﬁt, as all the test like swine flu, sputum AFB, Hepatatis etc. .were
negative, as per the Ireport produced on record by the Opposite Parties and the
Complainant. Thus, from this it is observed that the Opposite Parties have
hurriedly and without éo11fu'nnj11g about the exact diagnosis of T.B. and prior to
conducting necessary test of T.B., treated the Complainant for the T.B. and also
used some steroids without consent of the relatives of the patient due to which the
Complainant’s condition became critical and he was put twice on ventilator i.e. on
18/07/2012 and from 29/07/2012 to 01/08/2012. This amounts to deficiency in
service.

[27] The Opposite Parties have mentioned that, they have treated the
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Complainant for his heart problem and Dr. Shivdasani had already started tabiets
for the same, but the Opposite Parties in their written statement have stated that
initially the Complainant was not suffering from heart problem and the X-ray
report of 20/07/2012 had shown heart size miarginally enlarged as the said x-ray
was taken in lying down position, the heart in such condition appears Jarger than
what is taken in upright position and also size of heart depends on breathing
pattern of patient, at the same time in the Written Arguments the Opposite Parties
have mentioned that, as a precautionary measure tablet ‘Travedon’ td increase
blood flow to heart muscle and to protect heart was already started on 22/07/12;
thus it show the contradictory statements made by the Opposite Parties in their

written statement and written argument.

[28] The Opposite Paities have admitted that, the Complainant’s relatives insisted
for Dr. Sonawala, who is heart specialist and none of the Opposite Parties took
objection to that and after that Dr. Sonawala came 1o see the Complainant but the
Opposite Parties have denied that after taking the opinion of Dr. Sonawala, the
Opposite Parties introduced Dr. Bharat Shivdasani (Cardiologist) started heart
related treatment only after visit of Dr. Sonawala on the Complainant but in the
Bill dtd. 18/08/2012, Name of Dr. Shivdasani and his Number of visits/units are
mentioned with his specific name. Dr. Sonawala visited to J aslok Hospital for the
heart treatment twice and in Units 2 is mentioned infront of his name in the final
bill dtd. 18/08/2012, given at the time of Discharge of the Complainant, but the
progress in the health of the Complainant and his recovery was due to Dr.
Sonawala (Heart Specialist) and finally the Complainant was discharged from the
Jaslok Hospital. Thus, due to the wrong and unnecessary test and treatments, the
Complainant suffered physicaily as well as mentally during the hospitalization

between 16/07/2012 to 18/08/2012 in Jaslok Hospital and his family also
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undergone tremendous mental tension during the said period. On 28/09/2012, the
Complainant visited Hinduja Hospital and Angiography was done on him which is
adviced by Jaslok Hospital in Discharge Summary and thereafter, in 2013, the
Complainant undergone Angioplasty. Thus, because of the medical negligence
and deficiency in service, the Complainant had to suffer. Hence, the Opposite
Parties are guilty of deficiency of service towards the Complainant. The
Complainant has incurred total expenditure of Rs.8,10,000/- out of it Rs.3,60,000/-
paid through United India Insurance Company. The Complainant has claimed total
Rs.7,51,700/- as per Statement Of Claim, which includes Rs.4,50,000/- balance
amount of Bill paid by the Complainant. For Angiography Rs.25,000/-, cost of
travelling for second opinion Rs.20,000/- and for cost of TB and Swine Flu Test
Rs.6,700/- and Rs.50,000/- for cost of proceedings. The United India Insurance
Company has paid Rs.3,60,000/-" from the total bill of Rs.8,10,000/- to the
Opposite Party No.2 but Rs.4,50,000/- were borne by the Complainant himself
which are to be reimbursed by the Opposite Parties jointly and severally to the
Complainant. The Complainant was not suffering from TB; still the Opposite
Parties gave him treatment of TB (07) days prior to the receiving the reports of TB
Tests, hence, the Complainant has paid Rs.6,700/- i.e. the expenses incurred for TB
Test and Swine Flu Test, which is to be reimbursed by the Opposite Parties to the

Complainant jointly and severally.

[29] " The cost of Angiogréphy is let payable by the Opposite Parties as it is paid
to Hinduja Hospital and not to Jaslok Hospital. The Complainant has also claimed
cost of traVelling folr second opinion — i.e. to Pune to the tune of Rs.20,000/- but
the Complainant has not produced any supporting documentary evidence, travelled

ticket or copy of 'travelling bills etc. on record to prove that the wife of the
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Complainant has incurred Rs.20,000/- towards the travelling expenses for

obtaining second opinion, hence it is not payable to the Complainant.

[30] The Complainant. was put twice on ventilator and has to undergo
angiography in Hinduja Hospital and the Complainant and his family suffered a lot
due to mental agony as due to deficiency in service towards the Complainant as
discussed in detail in the aforesaid paras of this order, for which, the Complainant
is entitled for Rs.50,000/- from the Opposite Parties, jointly and severally as a

compensation for mental torture.

[31] The Complainant has claimed Rs.50,000/- towards the litigation costs. On
perusal of the Rojnamas, it is observed that the present complaint was filed through
an Advocate by the Complainant who subsequently withdrawn his VP
(Vakalatnama) in 2019, thereafter, the Complainant himself and his son proceeded
with the matter, for which they are entitled for Rs.25,000/- from the Opposite

Parties jointly and severally towards the litigation costs.
[32] In view of this, the final order is passed
//FINAL ORDER//

1. CC/132/2013 is partly allowed.

2. Tt is declared that the Opposite Party Nos. 1 and 2 have rendered deficient
and negligent service towards the Complainant.

3. The Opposite Party Nos. 1 and 2 i.e. Dr. S.V. Rang and J aslok Hospital are
directed to pay Rs.4,50,000/- (Rs. 8,10,000/- minus Rs.3,60,000/-) to the
Complainant jointly and severally for the expenses incurred by the
Complainant for the hospitalization (part expenses)' from 16/07/2012 to
18/08/2012 in Jaslok Hospital. ‘
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4. The Opposite Party Nos. 1 and 2 are jointly and severally directed to pay to
the Complainant Rs.6,700/- for the expenses incurred for TB and Swine Flu
Test.

5. The Opposite Party Nos. 1 and 2 are jointly and severally directed to pay
Rs.50,000/- towards the compensation for mental agony to the Complainant
and the Opposite Party Nos. 1 and 2 are jointly and severally directed to pay
Rs.25,000/- towards the litigation costs to the Complainant.

6. The Opposite Party Nos. 1 & 2 are directed to comply the above order
within 45 days from the date of receipt of the order.

7. The certified copies of order be furnished to both the parties free of cost.

8. Parties are directed to collect exira sets of Complaint compilation submitted
for the Members of this Forum within a period of thirty days from the date

of receipt of this order.

Date — 24/01/2023

Place- South Mumbai

sd/-xxx sd/-xxx
Mr. D.S.Paradkar Smt. Sneha S, Mhatre
(Hon’ble Member) (Hon’ble President)
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DISTRICT CONSUMER DISPUTES REDRESSAL COMISSION
AHMEDNAGAR.

Consumer Complaint Number —2018/320
Date of filling -26-11-2018

Smt. Nanda Prakash Adhav -
Age — 55 Years, Occ. Housewife & farmer
R/o. Kashti, Tal. Shrigonda,

District — Ahmednagar.

Phone No. Nil

Email I.D. Nil ——------ Complainant

Versus

The Oriental Insurance Co.Ltd.,
Through its Manager,

Pune Regional Office no-3,

321/1A-2, Oswal Bandu samaj Building,
J.N. Road, Pune 411 042,

Through Notice Manager,

The Oriental Insurance Co.Ltd.,
Through its Manager,

Ambar Plaza Building,

Ahmednagar,

Telephone No. Nil,

Website: N8, Opponent

Coram
(Shri Vijay Chandrala Premchandani, Hon’ble President)

(Smt. Charu Vinod Dongare, Hon’ble Member)
(Shri Mahesh Nilkanth Dhake, Hon’ble Member)

Present —
For Complainant - Advocate Shri. Nitin Kale
For Opponent - Advocate Sau. Girija Gandhi

JUDGMENT
Order Date — 13-10-2022

(Per — Hon’ble Shri. Vijay Chandralal Premchandani, President)




Consumer Complaint No.2018/320 Page2Gt4

1. The Compliant has filed this complaint under section 12 of Consumer
Protection Act 1986.

2. The Complainant’s compliant is that the Complainant and his husband was
a farmer and having Agricultural land Gat No.2005 situated at Shrigonda,
Taluka and District Ahmednagar. The Government of Maharashtra introduced
a scheme Gopinath Munde Farmer’s Personal Accidental Insurance Scheme for
the purpose of legal heirs of farmer’s family who died in accident. The
Opposite party was appointed as insurance company for the period 01-12-2016
to 30-11-2017 . The Government of Maharashtra and opposite party prepared
Terms and Conditions for that. As per the policy the deceased legal heirs are
entitled to get Rupees 2,00,000/- for Accidental death and loss of two leg or two
hands or two eyes or any two parts of body Rupees 1,00,000/- for loss of one
leg or one hand or one eye. The Complainant stated in the that complaint as on
10-11-2017 at 7.30 AM Complainant's husband namely Shri. Prakash
Gangadhar Adhav with his family members was going to Bombay along with
complainant in his car near Chapatgao there is a Swami Samarth petrol pump
car meetwith an accident. In the said accident the husband of the Complaint
Shri, Prakash Gangadhar Adhav was expired. The Complaint's husband was
farmer and the Complainant is legal heirs, therefore she is entitled for insurance
claim under Gopinath Munde Farmer’s Personal Accidental scheme. The
Complainant had collected required documents and filed claim to Taluka
Agricultural Officer who is Noda] Officer of opposite party. Opposite party has
rejected the claim of Complainant as on 21-09-2018. The reason given in that
the said claim proposal submitted to opponent insurance company after 90 days.
The Opposite party has adopted Unfair Trade Practice by refusing the insurance
claim of the Complainant. Therefore the Complainant has filed present
complaint before this Consumer Commission.
(e
The Complainant prayed that directed to the Opposite party to pay claim.
of Rupees 2,00,000/- with interest and pay physical and mental harassment to
the complainant and cost of complainant.

3. The Complaint was admitted and notice issued to the Opposite Party. The
Opposite party appeared and filed their written statement below exhibit 4. The
Opposite party contested in the written statement the Complainant made false
allegation on the Opposite party. The Opposite party admitted that there was
insurance of farmers under Gopinath Munde Farmer's Personal Accidental
scheme. It was admitted that tenure of the policy was 01-12-2016 to
30-11-2017. The Opposite party further submitted that there was Tri party
agreement, according io the agreement and clauses of the Terms and Conditions
of the policy the claim was not present by the Complainant within prescribed
time period. Hence Opposite party has repudiated the claim filed by the
Complainant vide letter dated 21-09-2018. Thus the Opponent not given
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deficiency in service and unfair trade practice to the Complainant. Therefore,
the present may be dismissed with cost.

4. Perused the Complaint, Affidavit, Written statement, List of documents,
Evidence, Written notes of argument of the Complainant and Opposite party
and after hearing the following issues are before the District Commission and
our findings thereon are as

Sr. No. | Issues Findings

1. Whether the Complainant is the consumer | In affirmative
as per section 2(i)(d) of Consumer
Protection Act 1986

2. Whether the Opposite party given |In affirmative
deficiency in service by repudiating the
claim of Complainani

3. What is final Order ? As per final order

5. Issue No.1 — The Complainant and her husband Late Prakash Gangadhar
Adhav was having Agriculture land Gat No.2005 situated village Shrigonda,
Taluka Shrigonda and District Ahmednagar. The Complainant’s husband was
farmer. The Government of Maharashtra opened policy for the Farmers under
Gopinath Munde Farmer's Personal Accidental scheme. The Complainant is
legal heirs of her husband and bereficiary of the policy. The same fact has been
admitted by the Opposite Party in his wriiten statement. Therefore the
Complainant is consumer of Opposite Party under section 2 (i)(d) of The
Consumer Protection Act 1986. Hence answer of issue no.1 is affirmative.

6. Issue No.2 — The Opposite Party had repudiated the claim on the ground that
as per the terms and conditions of the Policy the claim was not submitted within
prescribed time limit period. The Hon’ble Maharashtra State Consumer Dispute
Redressal Commission, Mumbai, Circuit Bench at Aurangabad in First Appeal
No0.580/2008 The Divisional Manager, National Insurance Company Ltd. Vs.
Shobhan Prakash More and 1, order dated 19-03-2014 in that it was mentioned
that the time limit prescribed in the terms and conditions are not mandatory or
no fundamental breach caused by violation of said condition. In view of the
aforesaid judgment delay in submitting the insurance proposal the same cannot
be the ground to repudiate the claim. The condition for filling claim within in 90
days that are directory not mandatory. Hence the Opposite Party erred while
refusing the claim of the Complainant and given deficiency in service to the
Complainant by rejecting the claim. Hence answer of issue no.2 is affirmative.

7. Issue No.3 - In view of the issue No.1 and 2 reasons this Commission passed
the following order. ’

&
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ORDER

1)  The Complainant’s Complaint No.18/320 is Partly
allowed.

2)  The Opponent is directed to pay the claim of Rupees
2,00,000/- (Rupees Two Lakh Only} to the
Complainant alongwith interest of 8% from the date of
21-09-2018 till the amount is paid.

3) The Opponent is direcied to pay compensation of
Rupees 10,000/~ (Rupees Ten Thousand Only) for
mental agony and harassment and litigation expenses
Rupees 35,000/- (Rupees Five Thousand Only) to the

Complainant. £

4}  The Opponent is direcied to comply with the order
within 30 days from the receipt of this order.

5)  Copy of the order is to be provided free of cost to the
botl parties.

6)  Members set be returned to the Complainant.

Ahmednagar -~ \,f
\O
Date : 13-10-2022 b\ﬂ’ \4

Shri. Vijay Chandralal Premchandani
President _ @
District Consumer Disputes Redressal Commission,
Ahmednagar.

(Amne ™

Smt. Charu Vinod Dongare
Member
Disiriet Consumer Disputes Redressal Commission,

~ . ,-‘/E/’
.\d
\ %
Shri, Miahesh Nilkanth Dhake
Member

District Consumer Disputes Redressal Commission,
Ahmednagar.
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(ii) Consumer Protection Act, 1986 - Sections 2(1)(g),
14(1)(d), 21i(b) - Rajasthan - Co-operative Societies Act,
2001 - Section 16- Co-operative Society - Resignation from
membership - Refusal of Bank to return share money
amounts - Deficiency in service - Members have right to
get refund of their share momey as per Section 16 of
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holders in many other matters - Directive of RBI came
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their money to complainants in compliance of order of
Consumer Fora below.
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