COUNSELLING SCHEME OF ALL INDIA QUOTA FOR NEET-Super
Specialty (DM/MCh. And DNBSS)

DISCLAIMER:

a) All questions in the scheme of counselling are mandatory in nature and not optional.
Candidates are advised to go through these important questions related to the scheme of
counselling before registering on MCC website, in order to understand the scheme of

counseling.

b) Candidates are deemed to have read, agreed and accepted the Scheme of Counselling and
the terms and conditions of the counselling scheme for NEET-SS Counselling on

completing the online submission of application/registration form.

c) Application for NEET — SS Counselling can only be submitted online through Medical
Counselling Committee website www.mcc.nic.in. Application submitted through any

other mode shall be summarily rejected.
d) Candidates are further advised to fill the application form on their own on the mcc website.

e) A candidate can submit NEET-SS Counselling application/registration form only once.
Any candidate found to have submitted more than one application/registration form for
NEET-SS Counselling shall be debarred from NEET-SS Counselling allotment process,
his/her candidature shall be cancelled and further action as deemed appropriate by the
MCC of DGHS, MoHFW shall be taken.

f) The Security Deposit will be forfeited if a candidate who has been allotted a seat in any
of the Round(s) and does not join the respective institution or surrender the seat due to
any unforeseen reason. Also the Security Deposit will be forfeited if the admission gets
cancelled due to any reason. E.g. in case the candidate gives wrong information at the time
of registration on the basis of which a seat may be allotted and later cancelled by the
Admission Authorities at the time of reporting or fails to produce the required documents
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at the time of admission (within stipulated time).

g) Candidate may kindly note that registering for NEET-SS Counselling, does not confer any

automatic rights to secure a Super Specialty seat. The selection and admission to Super
Specialty seats in any medical Institution recognized for running Super Specialty courses
as per Indian Medical Council Act, 1956 is subject to fulfilling the merit, admission
criteria, eligibility, and such criteria as may be prescribed by the respective universities,

medical institutions, Medical Council of India, State/Central Government.

h) Candidate should ensure that all the information filled during the online submission of

)

application/registration form is correct and factual. Information provided by the
candidates in the online application/registration form shall be treated as correct and self-
certified and MCC shall not entertain, under any circumstances, any request for change in
the information provided by the candidates.

MCC does not change/ edit /modify/alter any information entered by the candidates at the
time of online submission of application/registration form for Counselling under any
circumstances.

The information regarding Stipend /fee structure/ course duration / bond amount /
rendering of service in rural / tribal area/other conditions etc. has been provided by
Medical Colleges. MCC/ DGHS takes no responsibility regarding the above information
including Fees/ Bond/ Mode of Payment or any typographical error/ data etc. Candidates
are advised to visit College website or contact the College Authorities directly for any
query regarding above information before filling choices. Choices once locked cannot be
modified and any request to MCC/DGHS regarding tinkering of choices will not be

entertained.

k) Candidates are advised to confirm the fee structure/ any other additional fee from the

colleges especially Deemed Universities before filling up choices for the same. Some All
India Quota colleges might have high fee structure, therefore confirmation about the fee
should be made before hand, MCC of DGHS takes no responsibility of the fee structure

of the colleges and will not entertain any request or complaint regarding Fee Structure.
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The above information may be confirmed by the candidate before filling the choices.

I) Candidates are advised to be in touch with the MCC website (www.mcc.nic.in) for
Schedule / latest updates / Results / Notices / News & Events pertaining to counselling as
MCC /DGHS will not be individually contacting the candidates for the same.

m)No communication will be directly sent to the Candidate(s). They are advised to be in
touch with the website on regular basis for any updates.

n) Mobile number/email id used by the Candidate(s) during registration on NBE website will
be utilized for MCC counselling.

0) Court cases w.r.t. counselling must be in Delhi jurisdictions area.

***x
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LIST OF ABBREVIATIONS

AIlQ- All India Quota

Anr. - Another

DGHS- Directorate General of Health Services
DNB-Diplomate of National Board

D.M- Doctor of Medicine

EWS- Economically Weaker Section

J & K- Jammu & Kashmir

MCh. - Masters of Chirurgiae

MCC- Medical Counseling Committee
MoHFW- Ministry of Health & Family Welfare
NBE- National Board of Examination

Ors. - Others

SS- Super Specialty

V/s- Versus

W.P. — Writ Petition
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CHAPTER1- INTRODUCTION

i. NEET SS Counselling

As per the directions/ instructions of the Ministry of Health & Family Welfare, Govt.
of India vide letter no. V.26012/02/2016-MEP (Pt) dated 04-05-2017 the MCC of DGHS is
conducting the Online Counselling for allotment of Super Specialty (DM/M.Ch) seats in all
Medical Educational Institutions of the Central and State Governments, Deemed Universities
established by an Act of Parliament/Act of State or Union Territory Legislature or by a

Municipal Body, Trust, Society, Company or Minority Institutions. ANNEXURE-1

Vide MCI gazette notification No. MCI-18(1)/2017-Med./128371 dated 31 July,
2017, the DGHS is theDesignated Authority for counselling for the 50% All India Quota seats
of the contributing States, as per the existing scheme for Diploma and M.D./M.S. courses.
Further, the Directorate General of Health Services, Ministry of Health and Family Welfare,
Government of India shall conduct counselling for all postgraduate courses [Diploma, M.D.
IM.S., D.M. /M.Ch.] in Medical Educational Institutions of the Central Government,
Universities established by an Act of Parliament and the Deemed Universities. Furthermore, the
Directorate General of Health Services shall conduct the counselling for all Super specialty
courses (D.M./M.Ch.) in Medical Educational Institutions of the Central Government, Medical
Educational Institutions of the State Government, Deemed Universities, Universities established
by an Act of Parliament, Universities established by an Act of State/Union Territory Legislature,
Medical Educational Institutions established by Municipal Bodies, Trust, Society, Company or
Minority Institutions. ANNEXURE-2

Vide letter no. NBE/C&R/2019/1770 dated 28.06.2019, NBE requested MCC of
DGHS to conduct a common counselling for admission to both DNB Super specialty &
DM/MCh courses from 2019 onwards in order to minimize loss of precious post-doctoral seats
in either of these streams. ANNEXURE-3
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The scheme of Counselling was modified by the Hon’ble Supreme Court of India vide
order dated 18.01.2016 in “I.A. no. 7 & 8 in Writ Petition (Civil) no.76 of 2015 in the matter of
Ashish Ranjan&Ors. V/s Uol &Ors.and it was directed that, there shall only be two rounds of
AIQ counselling. ANNEXURE-4

Ii. Role of MCC in NEET

1. The MCC/DGHS will be doing Counseling for 100% AlQ counselling for NEET SS.The role
of MCC of DGHS is limited to allotment of seats to the participating candidates, as per their

merit, choice& eligibility, which starts only after receiving the list/data/Information of
successful candidates from National Board of Examination i.e. the NEET (SS) examination
conducting body.

2. Vide order dated 16/03/2022 by the Hon’ble Supreme Court of India in W.P. (C) No.
53 of 2022 in the matter of N. Karthikeyan & Ors. v/s State of Tamil Nadu & Ors.;
50% reservation for In-Service candidates will be provided in the State of Tamil
Nadu for the academic year 2021-22. Hence, the Counselling for In-service

Candidates will be conducted by Tamil Nadu State.
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CHAPTER 2- 100%ALL INDIA QUOTA

There will be two rounds of SS AIQ online counseling i.e. Round 1 & Round 2. All
candidates who have qualified for All India Quota seats on the basis of their rank in NEET
SS conducted by the National Board of Examination (NBE)will be eligible. Eligible

candidates may download the Rank letter/ Result from NBE website.

ROUND-1

d) Main counseling Registration which will include payment of Non-
Refundable Registration fee and Refundable Security Deposit (to be
refunded only in the account from which payment has been made).

h) Exercising of Choices and Locking of choices.

¢) Process of Seat Allotment Round-1

d) Publication of result of Round-1on MCC website
e) Reporting at the allotted Medical College/institute against 1 Round.

ROUND-2

(Candidates who registered for Round-1 and did not get any seat allotted are
not required to register again.)

a) Fresh New Registration for Round-2 for those candidates who
+ Have not registered in Round-1 (with full payment of fees).
« Have Not reported in Round-1 will have to register again (with full
payment of fees).
« Fresh Choice filling Round-2.
b) Publication of result of Round-2 on MCC website.
c) Reporting at the allotted Medical College/institute against Round 2
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CHAPTER 3- RESERVATION POLICY

1. There is no reservation in Super Specialty (D.M./M.Ch./DNB) courses in compliance

of the Direction of Hon’ble Supreme Court in:

I.  W.P. (c) 290/1997 Preeti Shrivastava& Anr Vs State of Madhya Pradesh &Ors on
10th August 1999) and; ANNEXURE-5
i.  W.P. (c) 444/ 2015 Dr.Sandeep and Ors.Vs Union of India and Ors. ANNEXURE-

6
iii.  However, vide order dated 16/03/2022 by the Hon’ble Supreme Court of India in

W.P. (C) No. 53 of 2022 in the matter of N. Karthikeyan & Ors. v/s State of Tamil
Nadu & Ors.; 50% reservation for In-Service candidates will be provided in
the State of Tamil Nadu for the academic year 2021-22. Hence, the Counselling
for In-service Candidates will be conducted by Tamil Nadu State. -
ANNEXURE-7
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CHAPTER 4- REGISTRATION & COUNSELING PROCESS

+» Candidates must ensure that e-mail Address and Mobile Number provided in the Online
Application Form of NBE will be used for registration on the MCC portal for
Counselling.

+ The Candidate(s) are advised to be in touch with the MCC website on regular basis for
any updates as the MCC will not individually communicate to the Candidates to inform
regarding the updates.

% Any complaint with regard to the change of registered mobile number or email address
shall not be entertained by the MCC of DGHS, MoHFW.

Qualified candidates are required to register on the MCC website i.e.
www.mcc.nic.in to participate in the counselling process for allotment of seat.

Q. No. 1: What is the process of online allotment?
Ans.:

a) Round 1 Registration which will include payment of Non-Refundable
Registration fee of Rs. 5000/- (Rupees Five Thousand only) and refundable
security deposit fee of Rs 2, 00,000/- (Rupees Two Lakh Only).

b) Exercising of choices and locking of choices.

c) Process of Seat Allotment Round-1.

d) Publication of result of Round-1.

e) Reporting at the allotted Medical College against 1st Round.(The Refundable
Security Deposit of Rs. 2 Lakhs of candidates who have been allotted a seat in
Round-I but do not join the allotted seat will be forfeited by MCC/DGHYS).

f) Fresh/New Registration (Round-2) for the candidates who have not registered
in the Round-1 of counselling and willing forfeited candidates of Round-1 who
want to participate again in Round-11 by re-registering and paying the requisite
counselling fees.

(Already registered candidates of Round-1 and candidates who were not allotted
any seat in Round-1 need not to register again. Such candidates shall proceed
with the candidate login directly for choice filling of Round-2).
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g) Fresh Choice filling of Round-2.

h) Process of Seat Allotment Round-2.

i) Publication of result of Round-2.

J) Reporting at the allotted Medical College against Round-2.

k) Last date up to which students can be admitted/joined against vacancies
arising due to any reasons for this year : as per schedule uploaded on MCC
website.

Please note that registration facility shall be available only once during Round-
1, and once before starting of round-2 on notified dates. Thereafter, registration
facility shall not be available. Under no circumstances any request (for any
reason) for registration, shall be entertained after closing of registration.
Candidates are advised to go through the schedule uploaded on the website of
mcc.

Q. No.2: When will online allotment process for this year start?
Ans.: Online allotment process will start as per counselling schedule for National
NEET Super specialty/ DNB SS online counselling.

Please see schedule available on www.mcc.nic.in.

Q. No0.3: Do | have to report to any Counselling centre for registration or choice
filling?

Ans.: No, Online registration and choice filling can be done from place of convenience
(including from home) using internet. Candidates are advised not to use mobile phones
for registration and choice filling purposes. Registration may be done by candidates
using desktop, laptop, I-pad etc. having internet connectivity.

Q. No.4: Do | require any documents to get registered on-line?

Ans.: You will be required to fill up some of the information that you have provided
(filled up) at the time of submitting application form to National Board Examinations
(NBE), New Delhi and information available on admit card provided by NBE.

IMPORTANT

“Please keep information that you have furnished (filled up) on application form
and admit card, confidential, and do not share it with anybody as this information
will be required to register for online allotment process and to submit choices. If
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somebody else uses that information, he/she can misuse your online registration and
prevent you from taking part in online allotment process. Keep print out of
application form ready for reference with you.”

Q. No.5: What information do I require for online registration?

Ans. : Please note that you will be asked to fill some of the information (we are not
showing it here for security reasons) that you have provided in your application form,
admit card of examination during online registration and provided by the examination
conducting agency, (NBE) therefore keep a copy of your application form and admit
card ready for reference. These documents may be retained as they may be required till
you complete your Super Specialty course.

IMPORTANT

“Please note that on registration window of online allotment process, you
have to fill in exactly same spellings, Date of Birth etc. as you have filled in
your Application Form. Software will not accept any other spellings other
than those filled in the form.”

Q. No.6: How do I get password for logging in?

Ans.: During the process of online registration you will generate your own password.
Candidates are advised to keep the password that they have created, confidential to
them till the end of the counseling process. They can change the password after
creating. Password is very important for participating in online allotment process.
Sharing of password can result in its misuse by somebody else, leading to even
exclusion of genuine candidate from online allotment process.

Q. No.7: How much time will I be given to join the allotted course?

Ans.. Candidates allotted seats will be required to join the allotted college/course
within stipulated time from the date of allotment as mentioned in Counselling
schedule. However, candidates are advised to join as early as possible and not to wait
for last day of joining, due to different schedule of holiday/working hours in various
Medical Colleges, also keeping in view that Medical colleges will have to furnish
information about joining/non-joining online to Medical Counselling Committee. In
some of the colleges it takes 2 to 3 days’ time for completion of admission formalities.

Q. No.8: What documents are required at the time of Counseling?
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Ans.: Since it is online allotment (Online Counselling) process, no documents will be
required for participating in online allotment process. However, you are
required to carry OriginalCertificates/Documents at time of Reporting for
Admission against the allotted seat.

Withoutoriginal Certificate/Documents candidates willnot be allowedfor admissionat
the time of reporting.

Q. No.9: What documents are required at the time of joining in allotted Medical
College?

Ans.: Original documents required at the time of joining in allotted Medical

College are as mentioned below:
> Provisional Allotment Letter issued by MCC

Admit Card issued by NBE

Result/Rank Letter issued by NBE

MBBS Degree Certificate/Provisional Certificate.

MD/MS/DNB Degree Certificate in the concerned Specialty.

Permanent Registration Certificate of MBBS/MS/DNB issued by MCI or

NBE/State Medical Council. Students who have completed/are completing

post-graduation by July 31, of the year of admission are eligible to apply with

provisional certificate.

> High School/Higher Secondary Certificate/Birth Certificate as proof of date or
birth.

> Candidates allotted seat must carry one of the identification proofs (ID Proof)
to the allotted college at the time of admission (as mentioned in the information
Bulletin published by the National Board of Examinations (NBE) for NEET
SS: i.e. PAN Card, Driving License, Voter ID, Passport or Aadhar Card).

YV YV VYV VY

Candidates without original certificates/documents shall not be allowed to take admission
in allotted Medical College.

Candidates who have deposited their original documents with any other Institute/
College/University and come for admission with a certificate stating that "Candidates
original certificates are deposited with the Institute/College/University” shall not be
allowed to take admission in allotted Medical College.

Q. No. 10: Will my original be submitted by the allotted college?

Ans.: Yes, they will be under custody of allotted college/Institute till the
candidate is in admission phase.
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Q. No.11: What are the instructions regarding OBC, SC, ST&PwD certificates
and in-service candidates*?

Ans.:As per Direction of Hon’ble Supreme Court in (W.P. (c) 290/1997
PreetiShrivastava& Anr Vs State of Madhya Pradesh &Ors on 10th August 1999) and
W.P. (c) 444/ 2015 Dr.Sandeep and Ors. Vs Union of India and Ors, there is no
reservation in Super Specialty (D.M. / M.Ch. / DNB) courses.

However, vide order dated 16/03/2022 by the Hon’ble Supreme Court of India in
W.P. (C) No. 53 of 2022 in the matter of N. Karthikeyan & Ors. v/s State of Tamil
Nadu & Ors.; 50% reservation for In-Service candidates will be provided in
the State of Tamil Nadu for the academic year 2021-22. Hence, the Counselling
for In-service Candidates will be conducted by Tamil Nadu State.

Q. No0.12: Is there any restriction for filling up number of choices of Institutions
(Colleges) or subjects in choice filling form?

Ans.: No, you can give as many choices as you wish limited to the specialty
opted/Exam given during the filling up of examination form and subject to the
eligibility for the concerned super- specialty course as per the indicative feeder
courses as provided by MCI notification. However, choices should be in order of
preference, as the allotment is done on the basis of choices submitted by the qualified
candidate in order of preference given by the candidate and as per availability.

Q. No0.13: Is it necessary to fill up the choices and lock the choices to get seat
allotted? Or | will be allotted seat automatically from available seats?

Ans.: After online registration (registration is compulsory to take part in online
allotment process) and payment of counseling fee, you have to fill in choice of
subjects and institutions/colleges in order of preference. Once choice is filled in, it
can be modified before locking it. During the choice locking period it is necessary
to lock the choices to get a print of your submitted choices. If candidate does not
lock the choice submitted by him/her, submitted choices by him/her will be
automatically locked on notified date & at notified time, however you will be
allowed to take a print of your choices after that but you will not be permitted to
modify your choices.

If you don’t register, you will not be allotted any seat.

| f you register and do not fill in any choice, you will not be allotted any seat.
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IMPORTANT:

Don’t wait till the last minute to lock your choices and to take a printout. Please
go through your submitted choices before locking as once you lock the choices the
same cannot be modified or changed even if you have made a mistake. Mistake in
filling choices may result in allotment of a seat which you never wanted.

Q. No.14: Is it necessary to join allotted Medical College to get chance to
participate in next round (2nd round) for up-gradation of allotted seat?

Ans.: Yes, in case a seat is allotted during the Round-1, candidate is required to join
allotted institution/college and complete the admission formalities, give willingness
for up-gradation to Round-1I then only candidate can exercise option to participate
in next round (2nd Round) and up-gradation of allotted seat. In this case the earlier
allotted seat in Round -1 will be retained if the candidate is not up-graded.

Please note that in case you do not give willingness for up-gradation of your seat at
the time of joining of seat allotted during Round -1, you will not be considered
eligible for participating in Round-2 (i.e. for up-gradation of your choice).

Q. No.15: What will happen if I do not want to join allotted seat of Round-1 and
not report at the allotted college during Round-1?

Ans.: If candidate did not report at allotted college in Round-1, then security fees
deposited by the candidate will be forfeited and candidate will be eligible for
participation in further round of counseling only after re-registration and payment of
fees again for Round-2.

Q. No0.16: What is second round of online allotment process?

Ans.: Second round of online allotment process is Fresh choice filling and fresh
allotment of seat as per choice and merit.

There is new registration of candidates (only for those candidates who could not
register in first round and candidates allotted the seat in Round-1but did not report at
the allotted institute and taken exit with forfeiture option) however there will be Fresh
Choice submission for 2nd Round of Counseling and eligible candidates will be
allotted seat on basis of merit and fresh choices filled by the candidate.

A. Who are eligible for 2nd Round of allotment?
Group-I: Registered candidates who did not get any seat allotted during Round-1.
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Group-I1: Candidates who have reported/joined at allotted institute during the
joining period of round-1 of allotment and submitted willingness for participating in
second round up-gradation as Yes.

Group-l11: Candidates who have not reported at the allotted institute during the
Round-1 and taken exit with forfeiture option. Such candidates are eligible for
participation in Round-2 of the counselling by making the fresh payment (registration
and security deposit).

B. Who are not eligible for 2nd Round of allotment?

Group- I: Not reported at allotted institute after seat allotment in Round-1 and not
registered again for 2nd Round.

Group- I1: Candidates who have reported in 1st Round and not opted for up-gradation.

Q. No.17: Do I have to fill-up choices and College to participate in Round-2 of online
allotment process separately?

Ans.: Yes, for second round, candidates are required to submit fresh choices. During
the second round of online allotment process, the choice of higher preference will be
considered for up- gradation for those candidates who give option to upgrade
their choice at the time of admission at allotted Medical College.

Q. No.18: If I give consent for up-gradation of my choice during Round-2 and
if my choice is upgraded, is it necessary to join at college allotted during second
round? Or in case | change my decision of upgrading choice, can | continue to
study in college allotted through first round of allotment?

Ans.: In case candidate is allotted seat during the Round-2 of allotment process
(choice is up- graded), the seat allotted during the first round will be automatically
cancelled immediately (and allotted to somebody else eligible as per merit) and
candidate will have to join the college/seat allotted during second round. If candidate
does not join the college/seat allotted during the second round, with in stipulated time,
as per schedule, from the date of allotment, the candidate will forfeit his/her allotted
seat and will lose the only seat for which he/she is eligible. (Non Joining of candidates
on the allotted seat of Round-2 will lead to forfeiture of their security amount
deposited with MCC/DGHYS).

Q. No0.19.: If I give option to participate in Round-2 at the time of joining college
from first round allotment, but later change my decision and want to continue
study at already allotted Medical College, what is the procedure to avoid change
(cancellation) of already allotted college/seat?

Ans.: Candidates who have provided their willingness for up-gradation at the time of
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admission during Round-1 & want to continue in Round-1 allotted college/institute
need not fill any choices during Round-2, in that case his/ her earlier seat of round 1
will be retained.

Q. No0.20: If I forget my password that I have created during the process of
registration, how to retrieve it.

Ans.: To retrieve the forgotten password, system facilitates the following process:

The candidate is required to enter the information that he/she filled at the time of
registration and then the security question & answer thereon to be entered as given
during New Candidate registration process. The above data submitted by candidate
will be validated with the registered candidates’ database. If the above entries match,
then only the candidate would be permitted to enter new password to proceed further.

IMPORTANT
Candidates are advised to remember the password and also retain their application
form and admit cards printout ready till completion of admission process. It is not
possible for MCC/NIC to retrieve such password.

Q. No. 21: In case | have Birth Certificate/Caste Certificate/other certificate(s) in
regional language, will it be acceptable at the time of reporting/joining?

Ans.: Certificates issued by the competent authority should be in English or Hindi
language. Please remember that some of the states insist for certificate in English
language only. Candidates are advised to carry Certified Copy of English version of
the original certificate, in case certificate issued is in other than English language
along with original certificate.

Q. No. 22: If there is discrepancy in spelling of name in documents and application
form, what do | do?

Ans.: If there is discrepancy in spelling in documents candidate must carry proof that
the documents belong to same person, in form of an affidavit / undertaking.

Q.No.23: What about condition of Stipend/fee structure/course duration/bond
amount/rendering of service in rural/tribal area/other conditionality.

Ans.: Stipend /fee structure/ course duration / bond amount / rendering of service in rural
/ tribal area/other conditions etc. may vary from State to State and Institute to Institute.
Some seats may be approved/ permitted but not yet recognized by MCI / NBE. The
allotment made through online allotment process will be firm and final as per Hon'ble
Supreme Court's directions. Therefore,the candidates should well examine these
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points before opting for a seat at a medical college. The Medical Counselling
Committee (MCC) shall neither be responsible nor shall entertain any case  on
above grounds, if any. The information received from various participating Medical
Colleges/Institute has been made available on Ministry of Health & Family Welfare /
MCC website (under the Medical Counseling — Super Specialty Counseling -
Information about college, fee, bond information etc.). Candidates are advised to visit
the website of college/ institution to check the information. In case they require any
additional information, they can contact the college / institution on telephone/email
before opting for choices.

Q. No. 24: How to use registration and Choice filling form on website?

Ans.: Candidates will have to log on to website www.mcc.nic.in to get registered
(Registration facility will open on dates as mentioned in Schedule) and then fill in
choices. It is advised that after going through the seat matrix, a tentative list may be
prepared first as per your preference of subjects and colleges, before attempting to fill
choices on-line.

Q. No. 25: Difficulty in login, what may be the problem(s)?

Ans.: Please read User manual for the candidates. Follow the instructions about use
of browser (Mozilla Fire Fox, Internet Explorer-6 or above, Google Chrome), use of
same spellings, same format of date (Use digits for day, month and year with - in
between) as in application form submitted to National Board Examination (NBE),
New Delhi. The internet connection should be uninterrupted. If internet connection
interruption takes place, the IP address which is being monitored will change and
session expired message will be displayed. Please try to login from other computer
from which other candidate(s) has logged in successfully, if possible.

Q. No. 26: | have difficulty in Creating Password, what may be the problem(s)?
Ans.: Creation of password should be as per password policy. Please follow the
password policy. Please use the internet browser as suggested in user manual, as it is
difficult to login from some of the other browsers. While creating password avoid
using Caps Lock key, instead of Caps Lock use shift key.

Q. No. 27: When 1 try to login for choice filling/submission, It say wrong roll number
/password, what may be problem(s)?

Ans.: This can happen if Roll Number/Testing ID typed is incorrect or password typed
Is incorrect. Password is case sensitive, therefore use password which was created by
user exactly same as typed while creating. In case password is forgotten, try to
generate new password by using security question and its answer.
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Q. No. 28: What are the guidelines for choice filling before Round-1 of online
allotment process and Round-2 Allotment Process?
Ans.: The Candidates are advised to fill in choice carefully for seats in (Higher
preference to lowest preference).

Q. No. 29: Can I modify my choices during the choice submission period for
Counselling?

Ans.: Yes, you can modify, add or delete your choices during this period, before you
lock your choices. However, the registration (of New Users) is permitted up to date and
time specified in counselling Schedule, only.

Please note that you have to lock your choice by date and time specified in
Counselling Schedule.

Q. No. 30: I have not locked my choices before the time specified in
Counselling schedule on last date of choice locking, what will happen to my
choices?
Ans.: The choices submitted and saved by you will be locked by the system at the
time of last date/date of choice locking as mentioned in Counselling Schedule,
automatically.

Q. No0.31: How can | get print out of my choices which system has locked?
Ans.: After the specified time of last date/date of choice locking (or after choice
locking) print out can be taken from MCC website after login by the Candidate, link
is available on the left hand side of the page as “Print Lock Choice”.

Q. No. 32: If | opt to participate in second round of Counseling whether my allotted
seat (of first round) will be cancelled?
Ans.: In case you are not allotted any seat in the second round you will retain earlier
allotted seat (if you have already completed admission formalities and not resigned
from the allotted seat). However, on allotment of a seat in second round the earlier
allotted seat will automatically be cancelled and allotted to another candidate.

Q. No. 33: If I get up-graded in 2nd Round from my 1st Round seat, can I join that
2nd Round College directly?

Ans.: No, you will have to get a relieving letter from the earlier institute/college
(allotted in Round-1) - generated on- line, before you can join the next
college/institution (allotted in Round-2).

Q. No. 34: At the time of admission will my original certificates be retained by the
allotted college/institution?
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Ans.: Yes, all the participating colleges/institutions have been instructed to retain
original certificates of admitted students and release them only on up-gradation of the
seat of the candidate to prevent seat blocking. -

Q. No. 35: In case some of the Super Specialty seats are sanctioned by the Medical
Council of India/ NBE / Central Government after start of Counseling (as per
counseling Schedule) will they be added in seat matrix (available seats).

Ans.: As per the “Time Schedule for completion of Admission Process for Super
Specialty Medical Courses approved by the Hon’ble Supreme Court of India in TA
Number 7 & 8 in Writ Petition (Civil) no. 76 of 2015 in Ashish Ranjan&Ors. Vs
Union of India &Ors. Case vide order dated 18.01.2016. Accordingly, Round-1 and
Round-2 counselling will be conducted and there is no provision of Round -3.
However, exception to the rule is seats which are increased due to Teacher/ Student
ratio and sanctioned under 10A act, such seats can be added.

Q. No. 36:- | have registered for Round-I. Should I register again for Round-11?

Ans:- No, only those candidates who have not registered in Round-1 need to register
again in Round-11. Candidates who have exited with forfeiture in Round-I need also
to register again.

Q. No. 37: Who are eligible for “Exit with Forfeiture” option?
Ans: -

a) Candidate who has been allotted a seat in Round-1 but does not report at the
college may exit with Forfeiture. (l.e. The refundable security fee will not be
refunded in such a case).

b) Candidate who has been allotted a seat in Round-2 but does not report at the
college may exit with Forfeiture. (l.e. The refundable security fee will not be
refunded in such a case).

Q. No. 38: Can a candidate resign from Round-I1 once he joins the allotted college?

Ans.: No
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CHAPTER 5-APPLICATION FORM & FEE OF COUNSELING

i. FEEES
Refundable Security fee Non-Refundable Total Fee
Registration fee
Rs. 2, 00,000/- Rs. 5000/- Rs. 2, 05,000/-

Q. No.1:- What are the various fee to be paid at the time of registration?
Ans:- At the time of registration candidates have to pay two kinds of fee :
a) Non-Refundable Registration fee of Rs. 5000/- (Rupees Five Thousand only).

b) Refundable Security fee Rs. 2, 00,000/- (Rupees Two Lakh only). Security
amount deposited will be refunded only after the completion of counseling. No
requisition of refund will be entertain during the counseling.

Q. No. 2:- Is this security fee was refundable in all the cases?

Ans: - No, this fee will be forfeited if the candidate who has been allotted a seat in
first or second Round and candidate does not join the respective institution. Also
the security fee will be forfeited in case the candidate gives wrong information at
the time of registration on the basis of which a seat may be allotted and later
cancelled by the Admission Authorities at the time of reporting. Refundable fee
will be refunded only after completion of all the rounds of counseling.

i. REFUND
Q. No.3: When and where this Security Deposit will be refunded?

Ans:

1. Security amount will be refunded only after the completion of all rounds of
Counseling.MCC will notify about the completion counselling on their web-site
“www.mcc.nic.in”. The Financial Custodian will initiate the refund of security
deposit within 15 days of such notification and complete within 30 days of such
notification.

2. The security amount will be refunded to the same account from where the
security amountwas initially deposited by the candidate. E.qg.

1) If the security amount was deposited
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throughCard#1234XXXXXXXX5678,then the refund will go to Card
HL23AXXXXXXXX5678 only.

2) If the security amount was deposited from account # 123456789012 of State
Bank of India IFSCCodeSBIN0003567 thenthe refundwill go to #1234567890120f
StateBankofIndialFSCCodeSBIN00035670nly.

Hence, the candidate must keep their card/bank account ACTIVE till refund
process is completed. If card/bank account is closed before the completion of
refund, the bankers will not be able to complete the refund process. Since
bankers will take long time to identify & return the failed refunds to Financial
Custodian and legal formalities are to be complied for initiating refund to
different bank account, refund to new bank account will take very long time.
Neither Financial Custodian nor MCC will be responsible for such delay.

Q.NO.4: If the security deposit is remitted through unrelated card/bank account can
the candidate request for refund to different card/bank account?

Ans: NO. MCC will not entertain such requests. The security deposit will be refunded
only to the account from where the security deposit was initially deposited. The
candidates are advised to not use unrelated card/bank accounts for remitting security
deposit.

Q. NO. 5: What happens if the candidate, by mistake, makes more than one
payment for the same Roll#?

Ans: Candidate can approach the Financial Custodian after 15days of closing of
Registration Window. The Financial custodian will refund the excess payment, if any,
within 30days of closing of Registration Window. The financial custodian will deduct
50% of the Regn Fees or Rs.500/whichever is less from each excess receipt refund
towards Admn. expenses

Q.NO.6: Do | have to request the Financial Custodian to refund the security
amount? What is  the schedule for refund of security amount?

Ans: NO. Candidate need not approach the Financial Custodian for refund of security
amount. The Medical Counselling Committee will publish the list of candidates who are
eligible for the refund of security amount on the website of MCC “www.mcc.nic.in” once
all rounds of counseling are completed. The Financial Custodian will initiate the refund
of security amount within 15working days and complete the refund of security deposit
within 30 days of publishing the eligible list in the MCC Website. Once the Financial
Custodian completes the refund, MCC will publish the refund details along with refund
date & transaction # in the website of MCC “www.mcc.nic.in” within 45 days of publishing
the eligible list in the MCC Website. The refund will be credited, depending upon the
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level of digitalization of candidate’s bank, to the candidates account between 2 to 15 days
from the date of refund by Financial Custodian.

Q.NO.7: Can candidate initiate refund proceedings through chargeback claim
through the card Issuing bank?

Ans: NO. Candidates who have been allotted Roll # should not initiate refund proceedings
through charge back claim through the card issuing bank. If the charge back claim is
initiated, the Financial Custodian /MCC will be debarred by the Payment Gateway
Service Providers from initiating direct refund. The candidate has to approach only their
card issuing banks for refunds. For initiating manual refund by Financial Custodian, the
candidate should withdraw the charge back claim and produce a no objection certificate
from card issuing bank stating that the charge back claim is withdrawn & card issuing
banker do not have any objection in Financial Custodian refunding the deposit. As this
process takes lot of time and the refund will be inordinately delayed. Hence candidates
are advised to not to initiate chargeback claim.

Q.NO.8: Who is the Financial Custodian?

Ans: HLL Lifecare Ltd, a Govt. of India Undertaking under Ministry of Health and
Family Welfare is the Financial Custodian. They will, on behalf of MCC, collect non-
refundable Registration Fees and refundable security deposit from the candidates and
refund the security deposit to the candidates.

Q.No.9: How to contact the Financial Custodian?

Ans:  The Financial Custodian Can be contacted through  email
“financemcc@lifecarehll.com” The Financial custodian will respond only to the mails
through mail id registered in the application form.

Direct queries to MCC will not be entertained.
> All refund related queries must be addressed to financemcc@lifecarehll.com
> Candidate can approach Financial Custodian only after 15 days of closing

Counselling Window or 30 days of publication of “candidate eligible for refund” list
in MCC web-site.
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Q. No.10: Will Medical Counselling Committee bear the bank charges incurred by
the candidate while registering for counseling?

Ans: NO. Bank Charges if any, incurred by the candidate should be borne by the candidate
only.

Q. No. 11: Can candidate remit the Registration Fee and Security Deposit from NRI
Account?

Ans: NO. MCC cannot, as per Reserve Bank of India (RBI) Rules, refund security deposit
to NRI Account. If the candidate wants to use the funds available in his/ her NRI Account
for registering for counseling, he /she has to first transfer funds from NRI Account to
NRO Account and from NRO Account to MCC. The refund from MCC will be credited
to NRO Account only.

Q. No.12: Will MCC pay interest on the refundable security deposit?

Ans: NO. MCC will not pay interest on the refundable security deposit.
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MEDICAL COUNCIL OF INDIA
NOTIFICATION
New Delhi, the 31st July, 2017
No. MCI-18(1)/2017-Med./128371.—In exercise of powers conferred by Section 33 of the Indian

Medical Council Act, 1956 (102 of 1956), the Medical Council of India with the previous sanction of the Central
Government hereby makes the following regulations to further amend the “Postgraduate Medical Education
Regulations, 2000 namely:—

1. ()
(i)

These regulations may be called the “Postgraduate Medical Education (Amendment) Regulations, 2017.”
They shall come into force from the date of their publication in the Official Gazette.

In the “Postgraduate Medical Education Regulations, 2000, in Clause 9A under the heading “Selection
of postgraduate students”, the following shall be substituted:-

Clause 9A (2) shall be substituted as under:-

“The Designated Authority for counselling for the 50% All India Quota seats of the contributing States,
as per the existing scheme for Diploma and M.D./M.S. courses shall be the Directorate General of Health
Services, Ministry of Health and Family Welfare, Government of India. Further, the Directorate General
of Health Services, Ministry of Health and Family Welfare, Government of India shall conduct
counselling for all postgraduate courses [Diploma, M.D./M.S., D.M./M.Ch.] in Medical Educational
Institutions of the Central Government, Universities established by an Act of Parliament and the Deemed
Universities. Furthermore, the Directorate General of Health Services shall conduct the counselling for all
Superspecialty courses (D.M./M.Ch.) in Medical Educational Institutions of the Central Government,
Medical Educational Institutions of the State Government, Deemed Universities, Universities established
by an Act of Parliament, Universities established by an Act of State/Union Territory Legislature, Medical
Educational Institutions established by Municipal Bodies, Trust, Society, Company or Minority
Institutions”.

Clause 9A (3), shall be substituted as under:-

“The counselling for admission to Diploma and M.D./M.S. in all Medical Educational Institutions in a
State/Union Territory, including, Medical Educational Institutions established by the State Government,
University established by an Act of State/Union Territory Legislature, Municipal Bodies Trust, Society,
Company or Minority Institutions shall be conducted by the State/Union Territory Government.”

ASHOK KUMAR HARIT, Dy. Secy.
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Footnote: The Principal Regulations namely, “Postgraduate Medical Education Regulations, 2000" were
published in Part III, Section 4 extraordinary of the Gazette of India on 7th October, 2000 and amended
vide Medical Council of India Notification dated 03/03/2001, 06/10/2001, 16/03/2005, 23/03/2006,
20/10/2008, 25/03/2009, 21/07/2009, 17/11/2009, 09/12/2009, 16/04/2010, 08/12/2010, 27/12/2010,
09/02/2012, 27/02/2012, 28/03/2012, 17/04/2013, 01/02/2016, 17/06/2016, 08/08/2016, 31/01/2017,
11/3/2017, 06/05/2017 and 27/06/2017.

Uploaded by Dte. of Printing at Government of India Press, Ring Road, Mayapuri, New Delhi-110064
and Published by the Controller of Publications, Delhi-110054.

ALOK KUMAR 320176502 914005 10530
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36 Years of Excellence in
Post Graduate Medical Education
and Examinations

Ref No: NBE/C&R 72019/ | 440 Dated - 28.06.2019

Dr. B.Srinivas

ADG (ME)

Directorate General of Health Services
352-A Nirman Bhawan

New Delhi - 110011

Sub: Conduct of Common Counseling for DM/MCh and DNB Super Specialty Courses —
Regarding

Sir,
National Board of Examinations (NBE) has been conducting Counseling for DNB Super specialty
Courses from January to June every year. Candidate, who qualifies DNB-CET-SS conducted by NBE
in the month of December will be eligible for participate in the said counseling. NBE has conducted

the last DNB Super specialty counseling during March-April 2018, based on DNB-CET-SS conducted
on 21%t December, 2017.

NBE administers DNB Super specialty courses in 26 discipline of modern medicine. In 2019
admission session onwards, the admissions to DNB Superspecialty courses are being done through
NEET-SS conducted by NBE. NEET — SS for 2019 is scheduled on 28-06-2019.

The accreditation committee of NBE is of the view that there should be a common counseling for
admissions to both DNB Superspecialty and DM/MCh admissions 2019 admission session onwards
so as to minimize loss of precious post-doctoral seats in either of these streams. If agreed, it is
suggested that a meeting may be convened to work out the mode of operation to conduct a common
counseling for DNB Super specialty and DM/MCH courses from 2019 onwards.

Considering the limited time available for 2019 admission session, it is requested to share your view
with NBE at the earliest.

Thanking you,
With Rega

(SURESH KUMAR K)
Deputy Director
Counseling and Registration

Copy to:

Sh. Amit Biswas,

Under Secretary to the Govt. of India
Ministry of Health & Family Welfare
Nirman Bhawan, New Delhi

Farl AR, Herer e Anf, (R As) 98 fReel — 110029
Ansari Nagar, Mahatma Gandhi Marg, (Ring Road) New Delhi-110029
29 mail@natboard.edu.in, Tel : 91-11- 45593000, Fax : 91-11- 45593009
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IN THE SUPREME COURT OF INDIA

CIVIL ORIGINAL JURISDICTION

I.A. NO.7 & 8

IN

WRIT PETITION (CIVIL) NO.76 OF 2015

Ashish Ranjan & Ors. .. Petitioners

VERSUS

Union of India & Ors. .. Respondents

WITH

WRIT PETITION NOS.314 AND 328 OF 2015

ORDER

Applications for impleadment are allowed.

Heard learned counsel for the petitioner, Mrs. Pinky Anand,
learned additional solicitor general for the Union of India and Mr.

Gaurav Sharma for the Medical Council of India.

Mr. Gaurav Sharma, has filed the notifications issued by the
Medical Council of India with the previous sanction of the Central

Government. The said Notification reads as under

“In exercise of the powers conferred by Section
10 (A) read with Section 33 of the Indian medical
Council Act, 1956 (102 of 1956), the Medical
Council of India wit the previous sanction of the
Central Government hereby makes the following
Regulations to further amend the “Establishment
of Medical College Regulations, 1999” namely:-

(i) These Regulations may be called the
'Establishment of Medical College



2
Regulations, (Amendment), 2015'.

(ii) They shall come into force from the date of
their publication in the Official Gazette.

2. In the 'Establishment of Medical College
Regulations, 1999', in SCHEDULE FOR RECEIPT
OF APPLICATIONS FOR ESTABLISHMENT OF NEW
MEDICAL COLLEGES AND PROCESSING OF THE
APPLICATIONS BY THE CENTRAL GOVERNMENT AND
THE MEDICAL COUNCIL OF INDIA' the following
shall substituted as under:-

TIME SCHEDULE FOR RECEIPT OF APPLICATIONS FOR
ESTABLISHMENT OF NEW MEDICAL COLLEGES/RENEWAL OF
PERMISSION AND PROCESSING OF THE APPLICATIONS BY
THE CENTRAL GOVERNMENT AND THE MEDICAL COUNCIL
OF INDIA

Stage of processing Last Date

Receipt of applications by the Central Between 15" June to 7%
Government July (both days inclusive)
of any year

Forwarding application by the Central By 15% July
Government to Medical Council of India.

Technical Scrutiny, assessment and By 15* December
Recommendations for Letter of Permission
by the Medical Council of India.

Receipt of reply/compliance from the Two months from receipt of
applicant by the Central Government and recommendation from MCI
for personal hearing thereto, if any, but not beyond 31°t

and forwarding of compliance by the January.

Central Government to the Medical

Council of India.

Final recommendations for the Letter of By 30 April
Permission by the Medical Council of
India.

Issue of Letter of Permission by the By 31°t May
Central Government.

Note 1. In case of renewal of permission, the
applicants shall submit the application to the
Medical Council of India by 15 July.

XXX XXX XXX

In exercise of the powers conferred by Section 33
of the Indian Medical Council Act, 1956 (102) of
1956, the Medical Council of 1India with the
previous sanction of the Central Government,
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hereby makes the following Regulations to further
amend the “Opening of a New or Higher Course of
Study or Training (including Postgraduate Course
of Study or Training) and increase of Admission
Capacity in any Course of Study or Training
(Including a Postgraduate Course of Study or
Training) Regulations 2000”, namely:-

1(i) These Regulations may be called the “Opening
of a New or Higher Course of Study or
Training (Including Postgraduate Course of
Study or Training) and increase of Admission
Capacity in any Course of Study or Training
(including Postgraduate Course of Study or
Training (Amendment) Regulations 2015'.

(ii) They shall come into force from the date of
their publication in the Official Gazette.

2. In 'Part II - SCHEME FOR PERMISSION OF THE
CENTRAL GOVERNMENT TO INCREASE THE ADMISSION
CAPACITY IN ANY COURSE OF STUDY OR TRAINING
(INCLUDING POST GRADUATE COURSE OF STUDY OR
TRAINING) IN THE EXISTING MEDICAL
COLLEGES/INSTITUTIONS” of the 'Opening of a New
or Higher Course of Study or Training (Including
Postgraduate Course of Study or Training) and
increase of Admission Capacity in any Course of
Study or Training (Including a Postgraduate
Course of Study or Training) Regulations 2000”7,
after point no.7 the following shall be added:-

TIME SCHEDULE FOR RECEIPT OF APPLICATIONS FOR
INCREASE OF ADMISSION CAPACITY IN MBBS
COURSE/RENEWAL OF PERMISSION FOR INCREASE OF
SEATS AND PROCESSING OF THE APPLICATIONS BY THE
CENTRAL GOVERNMENT AND THE MEDICAL COUNCIL OF
INDIA

Stage of processing Last Date

Receipt of applications by the Central Between 15® June to 7%
Government July (both days inclusive)
of any year

Forwarding application by the Central By 15 July
Government to Medical Council of India.

Technical scrutiny, assessment and By 15 December
Recommendations of Letter of Permission
by the Medical Council of India

Receipt of reply/compliance from the Two months from receipt of
applicant by the Central Government and recommendation from MCI
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for personal hearing thereto, if any and but not beyond 31%* January

forwarding of compliance by the Central
Government to the Medical Council of
India.

Final recommendations for the Letter of
Permission by the Medical Council of
India

By 30™ April

Issue of Letter of Permission by the
Central Government

By 31°t May

Note 1. In case of renewal of permission, the

applicants shall submit the application to the
Medical Council of India by 15 July.

XXX XXX XXX

In exercise of the powers conferred by Section 33
of the 1Indian Medical Council Act, 1956 (102 of
1956), the Medical Council of 1India with the
previous sanction of the Central Government,
hereby makes the following Regulations to further

amend the 'Regulations on Graduate Medical
Education, 1997', namely:-

1. (i) These Regulations may be called the
'Regulations on Graduate Medical Education,

2015.

(ii) They shall come into force from the date of
their publication in the Official Gazette.

2. In the 'Regulations on Graduate Medical
Education, 1997', Appendix E shall be replaced as

under: -

TIME SCHEDULE FOR COMPLETION OF THE ADMISSION
PROCESS FOR FIRST MBBS COURSE

Sr.
No.

Schedule for Admission

Seats to be filled up Seats to be
by the Central filled up
Government through the by the State
All India Entrance Govt./
Examination Institution.

Conduct of Entrance
Examination

Declaration of the Result
of the Qualifying
Exam/Entrance Exam.

Between 1%t to 7™ May Between 10*
to 17 May

By 1%t June By 1%t June

1%t round of
counselling/admission

To be over by 25™ June Between 6™
July to 15%
July

Last date for joining the

By 5% July By 227 July
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allotted college and the
course

2™ round of
counselling/admission for
vacancies

Between 23 July to 30%
July

Between 10%
to 22™ August

Last date of joining for
the 2™ round of
counselling/admission

By 9 August

By 28 August

Commencement of academic
session/term

1st of August

1st of August

Last date up to which
students can be
admitted/joined against
vacancies arising due to
any reason.

By 31°t August

Note:

1. All India Quota Seats remaining vacant after
last date for joining, i.e. 9™ August will
be deemed to be converted into state quota.

2. Institute/college/courses permitted after
31"t May will not be considered for
admission/allotment of seats for current
academic year.

3. In any circumstances, last date for
admission/joining will not be extended after
31st August.

XXX XXX XXX

In exercise of the powers conferred by Section 33
of the Indian Medical Council Act, 1956 (102 of
1956), the Medical Council of 1India with the
previous sanction of the Central Government
hereby makes the following Regulations to further
amend 'The Opening of a New or Higher Course of
Study or Training (including Post Graduate Course
of Study or Training) and increase of Admission
Capacity in any Course of Study or Training
(including a Post Graduate Course of Study Or
Training) , Regulations 2000' namely:-

1(i) These regulations may be called 'The Opening
of a New or Higher Course of Study or
Training (including Post Graduate Course of
Study or Training) and increase of Admission
Capacity in any Course of Study or Training
(including a Post Graduate Course of Study
Or Training (Amendment) Regulations 2015'.
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(ii) They shall come into force from the date of
their publication in the Official Gazette.

2. In 'The Opening of a New or Higher Course of
Study or Training (including Postgraduate Course
of Study or Training) and Increase of Admission
Capacity in any Course of Study or Training
(including a Post Graduate Course of Study Or
Training), Regulations, 2000', the following
additions/modifications deletions/substitutions
shall be indicated therein:-

3. In the Schedule and Note in 'The Opening of
a New or Higher Course of Study or Training
(including Post Graduate Course of Study or
Training) and increase of Admission Capacity in
any course of Study or Training (including a Post
Graduate Course of Study or Training),
Regulations, 2000', after Appendix-II, the
schedule included vide notification dated 11%
January, 2010, be substituted by the following
schedule: -

TIME SCHEDULE FOR RECEIPT OF THE APPLICATIONS OF
POST GRADUATE (BROAD SPECIALITY) COURSES/INCREASE
OF ADMISSION CAPACITY AND PROCESSING OF THE
APPLICATIONS BY THE CENTRAL GOVERNMENT AND
MEDICAL COUNCIL OF INDIA.

Stage of processing Last Date

Receipt of applications by the Between 15®™ March to 7® April

Central Government (both days inclusive of any
year)

Forwarding application by the By 15 April

Central Government to Medical

Council of India

Technical scrutiny, assessment and By 30 September
Recommendations of Letter of

Permission by the Medical Council

of India

Receipt of reply/compliance from Two months from receipt of
the applicant by the Central recommendation from MCI but not
Government and for personal hearing beyond 15* November
thereto, if any and forwarding of

compliance by the Central

Government to the Medical Council

of India.

Final recommendations for the By 315t January
Letter of Permission by the Medical
Council of India

Issue of Letter of Permission by By 28" February




the Central Government

TIME SCHEDULE FOR RECEIPT OF APPLICATIONS FOR
OPENING OF POSTGRADUATE (SUPER SPECIALITY)
COURSES/INCREASE OF ADMISSION CAPACITY AND
PROCESSING OF THE APPLICATIONS BY THE CENTRAL
GOVERNMENT AND MEDICAL COUNCIL OF INDIA

Stage of processing Last Date

Receipt of applications by the Between 1ST August to 21st

Central Government August (both days inclusive) of
any year

Forwarding application by the By 31°t August

Central Government to Medical

Council of India

Technical Scrutiny, assessment and By 31°t December

recommendations for Letter of

Permission by the Medical Council

of India

Receipt of reply/compliance from By 15 February

the applicant by the central
Government to the Medical Council
of India

Final recommendations for the By 30* April
Letter of Permission by the Medical
Council of India

Issue of Letter of Permission by By 31°%* May
the Central Government

XXX XXX XXX

In exercise of powers conferred by Section 33 of
the Indian Medical Council Act, 1956 (102 of
1956), the Medical Council of India with the
previous sanction of the Central Government
hereby makes the following regulations to further
amend the 'Postgraduate Medical Education
Regulations, 2000', namely:-

1. (1) These regulations may be called the
'Postgraduate Medical Education (Amendment)
Regulations, 2015'.

(ii) They shall come into force from the date of
their publication in the Official Gazette.

2. In the 'Postgraduate Medical Education
Regulations, 2000 further amended till
17/04/2013, the following additions /

modifications / deletions / substitutions, shall
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be as indicated therein.

3. In the appendix in 'Postgraduate Medical
Education Regulations, 2000', included vide
amendment notification dated 23*¢ March, 2006,
the time schedule for completion of admission
process for postgraduate courses stands
substituted by the following schedules:-

Time Schedule for completion of Admission Process
for PG (Broad Speciality) Medical Courses for All

India Quota and State Quota

Schedule for admission Broad Speciality

All India quota

State quota

Conduct of Entrance Examination Month of December Month of January

Declaration of result of the By 15® of January
qualifying Exam/Entrance Exam

By 15* of
February

1st round of counselling/ Between 12 March Between 4%
admission to 24*™ March April to 15*%
April
Last date for joining/reporting By 3* April By 22" April
the allotted college and the
course.
2nd round of counselling/ Between 23* April Between 11 May
admission for Vacancies to 30 April to 20 May
Last date of joining for the 2™ By 10 May By 27 May
round of counselling/admission.
Commencement of the academic 1st May 15t May
session/term.
Last date up to which students - By 31°t May
can be admitted/joined against
vacancies arising due to any
reason
Note:
1. All India Quota Seats remaining vacant after
last date for joining, i.e. 10*" May will be
deemed to be converted into state quota.
2. Institute/college/courses permitted after
28*™ February will not be considered for
admission/allotment of seats for current
academic year.
3. In any circumstances, last date for

admission/joining will not be extended after

31°t May.
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Time Schedule for completion of Admission
Process for PG (Super speciality) Medical

Courses)
S. Schedule for admission Super Speciality
No.
Conduct of Entrance Examination By 10* July
2. Declaration of result of the qualifying By 15 July
Exam/Entrance Exam
3. 1°° round of counselling admission By 31°* July

4. Last date for joining the allotted Between 1%t to 7% August
college and the course

5. 2" round of counselling/admission By 20" August

6. Last date of joining for the 2™ round By 27 August
of counselling/admission

7. Commencement of academic session/term 1t August

8. Last date up to which students can be 31°* August
admitted/joined against vacancies

arising due to any reason

Note:

1. Institute/college/courses permitted after
31t May will not be considered for admission/
allotment of seats for current academic year.

2. In any circumstances, last date for
admission/ joining will not be extended after 31°*
August.”

This Court gives the stamp of approval to the aforesaid

schedule.

Regard being had to the prayer in the writ petition, nothing
remain to be adjudicated. The order passed today be sent to the
Chief Secretaries of all the States so that they shall see to it
that all the stakeholders follow the schedule in letter and spirit
and not make any deviation whatsoever. Needless to say the AIIMS

and the PGI (for the examination held in July) shall also follow
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the schedule on letter and spirit.

An application has been filed by the National Board of
Examination for extension of time in respect of declaration of
result of the Post Graduation Medical Education Examination. It is
submitted by Mr. Gaurav Sharma, learned counsel for the Medical
Council of India that the result can be declared by 10 February by
the said Board but counselling must be held by the time stipulated
in the schedule as the date of counselling is not changed and there
was a natural calamity in the State of Tamil Nadu. Accordingly, we

extend the time.

All the interlocutory applications and writ petitions are

disposed of.

(N.V. Ramana)
New Delhi;
January 18, 2016.
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ITEM NO.6 COURT NO.4 SECTION X

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

I.A.NOS.7 & 8 in Writ Petition(s) (Civil) No(s). 76/2015
ASHISH RANJAN & ORS. Petitioner (s)
VERSUS
UNION OF INDIA & ORS. Respondent (s)
(for impleadment and modification/direction and office report)
WITH
W.P. (C) No. 314/2015

(With appln. (s) for stay and Office Report)

W.P. (C) No. 328/2015
(With appln. (s) for directions and Office Report)

Date : 18/01/2016 This application was called on for hearing today.

CORAM : HON'BLE MR. JUSTICE DIPAK MISRA
HON'BLE MR. JUSTICE N.V. RAMANA

For Petitioner(s) Mr. Prashant R. Dahat, Adv.
Mr. Puneet Yadav, Adv.
Mr. Akarsh Kamra, Adv.
Mr. Venkateswara Rao Anumolu, AOR

Mr. Prashant R. Dahat, Adv.
Mr. Parthiban M.P., Adv.
Mr. Akarsh Kamra, Adv.

Mr. Puneet yadav, Adv.

Mr. T. R. B. Sivakumar, AOR

For Respondent (s) Mr. Anip Sachthey, AOR

AP Mr. Guntur Prabhakar, AOR
Ms. Prerna Singh, Adv.

Gujarat Ms. Hemantika Wahi, AOR
Ms. Vinakshi Kadan, Adv.

West Bengal Mr. Soumitra G. Chaudhuri, Adv.
Mr. Parijat Sinha, Adv.
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Chandigarh

Assam

Chhattisgarh

Odisha

For

Mr.
Mr.

Mr.

Mrs.

Ms.
Mr.
Mr.
Ms.
Mr.
Mr.

Ms.

Mr.
Mr.

Mr.

Ms.
M/s

Mr.

Mr.
Mr.
Mr.
Mr.

Mr.
Mr.
Mr.
Mr.

Mr.
Mr.
Ms.

Mr.

Ms.
Dr.

Mr.
Mr.
Mr.
Mr.
Mr.

12

Sangram S. Saron, Adv.
Shree Pal Singh, AOR

M. T. George, AOR
Kirti Renu Mishra, AOR

Pinky Anand, Adv.
S.S. Rawat, Adv.
Ajay Sharma, Adv.
Rekha Pandey, Adv.
R.S. Nagar, Adv.
D.S. Mahra, Adv.

Sunita Sharma, AOR

S. Udaya Kumar Sagar, AOR
Krishna Kumar Singh, Adv.

V. N. Raghupathy, AOR

Apeksha Sharan, Adv.
Corporate Law Group, AOR

Rajesh Srivastava, AOR

C.D. Singh, Adv.
A.P. Mayee, AOR
Udit Arora, Adv.
A. Selvin Raja, Adv.

Irshad Ahmad, AAG

Som Raj Choudhary, Adv.
Abhisth Kumar, AOR
Manu Yadav, Adv.

Pawan Upadhyay, Adv.
Sarvjit Pratap Singh, Adv.
Sharmila Upadhyay, AOR

Vikas Mehta, AOR

Nidhi Gupta, Adv.
Monika Gusain, AOR

Gupta, Adv.
Singh, Adv.
. Gupta, Adv.
A.K. Singh, Adv.
Shekhar Kumar, AOR

w = m
v R R
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Jharkhand

Goa

Maharashtra

MCI

Mr.
Ms.

Mr.
Ms.
Mr.

Mr.
Mr.

Ms.
Mr.
Ms.

Mr.
Mr.
Mr.
Mr.
Mr.

Mr.
Mr.
Ms.
Mr.

Mr.
Mr.

Mr.
Mr.

Mr.
Mr.
Mr.

Mr.
Mr.
Mr.
Ms.
Mr.
Mr.

Mr.
Ms.

Mr.

Ms.
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Suryanarayana Singh, Sr. AAG
Pragati Neekhra, AOR

Sudarshan Rajan, AOR
Shriya Chauhan, Adv.
Rajeev Khurana, Adv.

S.S. Shamshery, AAG
Amit Sharma, Adv.

Yishu Prayash, Adv.

S. Spandana Reddy, Adv.
Milind Kumar, Adv.
Ruchi Kohli, Adv.

Ajit Kumar Sinha, Sr. Adv.
Tapesh Kumar Singh, AOR
Mohd. Waquas, Adv.

Aditya N. Das, Adv.
Shashank Singh, Adv.

Siddharth Bhatnagar, Adv.
Sidharth Mohan, Adv.
Garima Tiwari, Adv.
Nirnimesh Dube, AOR

Sachin Patil, Adv.
Nishant Katneshwarkar, Adv.

B. Balaji, AOR
Sudhanshu, Adv.

Gaurav Sharma, AOR
Prateek Bhatia, Adv.
Dhawal M., Adv.

Mukul Gupta, Sr. Adv.
Kaushik Poddar, AOR
Rakesh Gosain, Adv.
Suvarna Kashyap, Adv.
Tushar Gupta, Adv.
Rudreshwar Singh, Adv.

Gopal Singh, AOR
Vimla Singh, Adv.

S.N. Bhat, AOR

Vaijayanthi Girish, Adv.
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Punjab Mr. Kuldip Singh, Adv.
Mr. M.S. Bakshi, Av.
Ms. Kirti Kumar, Adv.

Mr. S. Udaya Kumar Sagar, Adv.
Ms. Bina Madhavan, Adv.

Ms. Swati Vellodi, Adv.
For M/s. Lawyer's Knit & Co.

UPON hearing the counsel the Court made the following
ORDER

Applications for impleadment are allowed.

All the interlocutory applications and writ petitions

disposed of in terms of the signed order.

(Gulshan Kumar Arora) (H.S. Parasher)
Court Master Court Master

(Signed order is placed on the file)

are
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VC\IAlstE ,I;leoii:tion (civil) 290 of 1997 ANNEXURE'5

PETI TI ONER
PREETI SRI VASTAVA (DR )& ANR

RESPONDENT:
STATE OF MADHYA PRADESH & ORS

DATE OF JUDGVENT: 10/08/1999

BENCH
A.S. ANAND CJI & S. B. MVAJIMUDAR & SUJATA V. MANCHAR & K. VENKATASWAM & V. N. KHARE

JUDGVENT:
JUDGVENT

DELI VERED BY
S. B. VAIMUDAR, J.

SUJATA V. MANOHAR, J.

S. B. Mpj nudar, J.

Leave granted.

I  have carefully gone through the draft judgment
prepared by our esteened col l'eague Justice Sujata V.
Manohar . | respectfully agree with some of the concl usions
arrived at therein at pages 61 and 62, nanely, = concl usion
nos. 1 and 4. However, so far as conclusion nos. 2 and 3
are concerned, | respectfully record ny reservations and
partially dissent as noted hereinafter. Inny view -~ the
conmon entrance exam nation envi saged under the regulations
franmed by the Medical Council of India for Postgraduate
Medi cal Education does not curtail the power of the ~State
Authorities, legislative as well as executive, from fixing
suitable mninmum qualifying marks differently for genera
category candidates and for SCs/STs and OBC candi dates as
hi ghlighted in ny present judgment.

So far as conclusion no.3 is concerned, wth respect,
it is not possible for me to agree with the reasoning and
the final conclusion to which our esteened col |l eague Justice
Sujata V. Manohar has reached, nanely, that fixing mninmm
qual i fying marks for passing the entrance test for adm ssion
to postgraduate courses is concerned with the standard of
Post gr aduat e Medi cal Educati on.

I, however, respectfully agree to that part of
conclusion no.3 which states that there cannot be a wide
di sparity between the m nimum qualifying marks for reserved
category candidates and the mnimumqualifying nmarks for
gener al category candidates at this Ilevel. I al so
respectfully agree that there cannot be dilution of mininum
qual i fying marks for such reserved category candi dates up to

44
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al nost a vanishing point. The dilution can be only up to a
reasonable extent wth a rock bottom below which such
dilution woul d not be perm ssi bl e as denonstrat ed
hereinafter in this judgment. In ny view, nmaxi numdilution
can be up to 50% of the m ni mum qualifying marks prescribed
for general category candidates. On that basis iif 45%

passi ng marks are prescribed for gener al cat egory,
perm ssible dilution can then go up to 22 and 1/2 % (50% of
459 . Any dilution belowthis rock bottomwould not be

perm ssible wunder Article 15(4) of the Constitution of
I ndi a.

For reaching the aforesaid concl usions, | have
i ndependent |y considered the schene of the rel evant
provisions of the Constitution in the |ight of the wvarious
judgments of this Court as detail ed hereinafter

Entry 66 ~of List I, Od Entry 11(2) of List 11 and
Entry 25 of List ILI:

Entry 66 of List |-of the Seventh Schedul e reads as
under Co-ordi nati on and determ nati on of standards in
institutions for higher education or research and scientific
and technical institutions.

Od Entry 11 of List Il, as earlier existing in the
Constitution of India, read as under

Education including universities, subject to the
provisions of entries 63, 64, 65 and 66 of List | and entry
25 of List I11.

While Entry 25 of List Il as now existing in the
Seventh Schedule of +the Constitution reads as under
Educati on, including technical education, medical education
and wuniversities, subject to the provisions of entries 63,
64, 65 and 66 of List |I; vocational and technical training
of | abour.

A conjoint reading of these entries makes it clear
that as per Entry 11 of List Il which then existed on the
statute book, all aspects of education, including university
education, were within the exclusive |egislative conpetence
of the State Legislatures subject to Entries 63 to 66 of
List | and the then existing Entry 25 of List I1l. The then
existing Entry 25 of the Concurrent List conferred power on
the Union Parlianent and State Legislature to  enact
legislation with respect to vocational and technica
training of labour. Thus, the said Entry 25 of List |1l had
nothing to do wth Medi cal Educati on. Any provi sion
regardi ng Medical Education, therefore, was thus covered by
Entry 11 of List Il subject of course to the exercise of
| egislative powers by the Union Legislature as per entries
63 to 66 of List I. In the light of the aforesaid rel evant
entries, as they stood then, a Constitution Bench of this
court in The G@ujarat University, Ahmedabad vs. Kri shna
Ranganat h Mudhol kar & Ors., 1963 Suppl. (1) SCR 112, speaking
through J.C Shah, J., for the mgjority, had to consider
whether the State Legislature could inpose an exclusive
nmedi um of instruction Gujarati for the students who had to
st udy and take exam nation conducted by the GQujarat
Uni versity. It was held that If a legislation inposing a
regional |anguage or Hndi as the exclusive medium of
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instruction is likely to result in lowering of standards, it

nmust necessarily fall within Item66 of List | and be

excluded to that extent fromltem 11l of List Il as it then

stood in the Constitution. Mediumof instruction was held
to have an inportant bearing on the effectiveness of

instruction and resultant standards achi eved thereby. In
this connection, pertinent observations were nade at pages
142 and 143 of the aforesaid Report: If adequate

text -books are not avail able or conpetent instructors in the
medi um through which instruction is directed to be
i nparted, are not available, or the students are not able to
receive or inbibe instructions through the nediumin which
it is inmparted, standards nmust of necessity fall, and
| egislation for co-ordination of standards in such matters
woul d i nclude legislation relating to medi um of instruction
If legislation relating to-inposition of an exclusive medium
of instruction in a regional language or in Hndi, having
regard ~to the absence of text-books and journals, conpetent
teachers 'and  incapacity of the students to understand the
subjects, is likely to result in the |owering of standards,
that legislation would, in our judgnent, necessarily fal
within item66 of List 1 and would be deemed to be excluded
to that extent fromthe anplitude of the power conferred by
item No. 11 of List I1.

However, after the deletion of Entry 11 fromList 1]
and re-drafting of Entry 25 in the Concurrent List as in the

present form it ‘becones clear that all —aspects of
educati on, i ncl udi ng adm ssion of students to any
educational course, would be covered by the general entry
regardi ng education i ncl udi ng techni cal - and nedi ca
education etc. as found in the Concurrent List but that
would be subject to the provisions of Entries 63 to 66 of
List 1. Therefore, on a conjoint reading of Entry 66 of
List | and Entry 25 of List Ill, it has to be held that so

long as the Parlianment does not occupy the field earnmarked
for it wunder Entry 66 of List | or for that nmatter by
invoking its concurrent powers -as per Entry 25 in the
Concurrent List, the question of admission of students to
any nmedical course would not renmain outside the domain of
the State Legislature. It is not in dispute that up till
now the Parliament, by any |legislative exercise either by
separate legislation or by anmending the Indian Mdica
Council Act, 1956 has not | egislated about-the controlling
of admissions of students to higher nmedical education

courses in the country. Therefore, the only question
remains whether the Indian Medical Council Act enacted as
per Entry 66 of List | covers this aspect. |If it covers the
topic then obviously by the express | anguage of Entry 25 of
List 1Il, the said topic would get excluded “from the
legislative field available to the State Legislature even
under Entry 25 of Concurrent List. For answering this
guestion, we have therefore, to see the width of Entry 66 of
List |. It deals with Co-ordination and determ nation of

standards in institutions for higher education... A nere

reading of this Entry shows that the legislation which can
be covered by this entry has to deal basically wth
Co-ordi nati on and det erm nati on of st andar ds in

institutions for higher education. Meaning thereby, the

standards of education at the institutions of higher
education where students are taking education after
admi ssion are to be nonitored by such a legislation or in
other words after their enrolment for studying at such
institutions for higher education such students have to
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undertake the prescribed course of education evolved with a

view to having uniformand well laid down standards of
hi gher nedical education. It cannot be disputed that
post graduat e teaching in medical education is being inparted
by institutions for higher nmedical education. But the
guestion is whether the topic of admssion of eligible
candi dat es/ st udent s for t aki ng education in such
institutions has anything to do wth co-ordination and
determination of standards in these institutions. Now

standards in the institutions have been prefixed by two
words, nanely, co-ordination and determ nation of such
st andar ds as per Entry 66 of List 1. So far as
co-ordination is concerned, it is atopic dealing wth
provision of uniformstandards of education in different
institutions so that there nay not be any hiatus or
dissimlarity regarding inparting of education by these
institutions to the students taking up identical courses of
study for higher nedical education in these institutions.
That necessarily has a nexus wth the regulations of
standards of education to be inparted to already adnmtted
students to the concerned courses of higher education. But
so far as the phrase determ nation of standards in
institutions for higher ~education is concerned, it
necessarily has to take in its sweep the requirements of
having a proper /curriculumof studies and the requisite
intensity of practical training to be inparted to students
attaining such courses. But in order to nmaintain the fixed
st andard of such ' hi gher medi-cal” education in t he
institutions, basi.c. qualification or eligibility f or
adm ssion of students for being inparted such education al so
woul d assune i nportance.  Thus, the phrase determ nation of
standards in institutions for higher education would also
take in its sweep the basic qualifications or eligibility
criteria for admitting students to ~such cour ses of
educat i on. It can, therefore, be held that the Indian
Medi cal Council Act, 1956 enacted under Entry 66 of List |
could legitimately authorise Medical Council of India which
is the apex technical body in the field of nmedical ‘education
and which 1is enjoined to provide appropriately qualified
nmedi cal practitioners for serving the suffering humanity to
prescribe basic standards of eligibility and qualification
for nedical graduates who aspire to join postgraduate
courses for obtaining higher nedical degrees by studying in
the institutions inparting such education

But the next question survives as to whether after
| ayi ng down the basic qualifications or eligibility criteria
for adm ssion of graduate nmedical students to (the higher
nmedi cal education courses which may uniformy apply all over
India as directed by the Medical Council of India, it can
have further power and authority to control the intake
capacity of these eligible students in a given course
conducted by the institutions for higher postgraduate
medi cal education. |In other words, whether it can contro
the adm ssions of eligible candidates to such hi gher nedica
education courses or lay down any criteria for short-listing
of such eligible candidates when the available seats for
admi ssion to such higher postgraduate nedical education
courses are limted and the eligible claimnts seeking
admi ssion to such courses are far greater in nunber? So far
as this question is concerned, it inmediately projects the
problem of short- listing of available eligible candidates
conpeting for admission to the given nedical education
course and how such admissions could be controlled by
short-listing a nunber of eligible candidates out of the

-
/
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|arger nunber of <claimants who are also eligible for
admi ssi on. In other words, there can be too many eligible
candi dates chasing too few available seats. So far as this
guestion is concerned, it clearly gets covered by Entry 25

of Concurrent List Ill rather than Entry 66 of List | as the
latter entry would enable, as seen above, the Medica
Council of India only to lay down the standards of

eligibility and basic qualification of graduate nedica

students for being admitted to any higher postgraduate
medi cal course. Having provided for the queue of basically
eligible qualified graduate nmedi cal students for adm ssion
to postgraduate medical courses for a given acadenmic year

the role of Medical Council of India wuld end at that
st age. Beyond this stage the field is covered by Entry 25
of List IlIl dealing with education which may al so cover the
guestion of controlling admissions and short-listing of the
el i gi bl e candi dates standing in the queue for being adnmitted
to a given course of study in institutions depending upon
the Ilimted nunmber of seats available in a given discipline
of study, the nunber of eligible claimants for it and also
woul d cover the further question whether any seats shoul d be
reserved for SC ST and OBCs as permissible to the State
authorities wunder Article 15(4) of the Constitution of

I ndi a. So far as these questions are concerned, it is no
doubt true that /Entry 25 of Concurrent List read wth
Article 15(4) of t he Constitution of I ndi a nay

si mul taneously authorise both the Parlianment as well as the
State Legislatures 'to nake necessary provisions in that
behal f. The State can make adequate provisions on the topic
by resorting to its legislative power under Entry 25 of List
1l as well as by exercising executive power under. Article
162 of the Constitution of India read with entry 25 of List
[, Similarly, the Union Governnent, through Parliament,
may nake adequate provisions regarding the sane in exercise

of its legislative powers under Entry 25 of List II1. But
so long as the Union Parliament does not exercise its
| egi slative powers under Entry 25 of List Ill covering the

topic of short-listing of eligible candidates for adnission
to courses of postgraduate nedical education, the field
remai ns wi de open for the State authorities to pass suitable
| egi sl ations or executive orders in this connection as seen
above. As we have noted earlier, the Union Parlianent  has
not invoked its power wunder Entry 25 of List LIl for
legislating on this topic. Therefore, the field is wide
open for the State Governments to make adequat e provisions
regarding controlling adnm ssions to postgraduate colleges
within their territories inparting nedical education for

ultimately getting postgraduate degrees. However, |[|. nmay
nmention at this stage that reliance placed by Shri
Chaudhary, |earned senior counsel for the State of Madhya

Pradesh on a Constitution bench judgment of this Court in
Tej Kiran Jain & Os. vs. N Sanjiva Reddy & O's., 1970(2)
SCC 272, interpreting the word inin the phrase 'in
Parliament to mean during the sitting of Parliament and in
the course of the business of Parlianent cannot be of any
avail to himwhile interpreting the phrase determ nation of
standards in institutions for higher education as found in
Entry 66 of List 1. H s subnmission, relying on the
aforesaid decision that directions regarding standards in
institutions mean only those directions of the Medica
Council of India which regulate the actual courses of study
after the students are adnmitted into the institutions and
cannot cover the situation prior to their adm ssion, meaning
thereby, pre-adm ssion stage for students seeking entry to
the institution of higher education cannot be count enanced.

48
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The reason is obvious. Once it is held that the Medica
Council of India exercising its statutory functions and

powers under the Indian Medical Council Act, 1956 which
squarely falls wthin Entry 66 of List | can lay down the
eligibility and basic qualifications of students entitled to
be admitted to such postgraduate courses of study, their
eligibility qualification woul d naturally project a
consideration which is prior to their actual entry in the

institutions as students for bei ng i mpart ed hi gher
educati on. That woul d obvi ously be a pre-adm ssion stage.
Therefore, the phrase deternination of standards in

institutions does not necessarily nean controlling
standards of education only after the stage of entry of
students in these institutions and necessarily not prior to
the entry point. However, as seen earlier, the rea
guestion is whether determ nation of st andar ds in
institutions would go beyond the stage of controlling the
eligibility and basic qualification of students for taking
up such courses and woul d al so cover the further question of
short-listing of such eligible students by those running the
institutions in the States. For every acadenic year, there
will be limted nunber of seats in postgraduate nedica
courses Vis-a-vis a larger nunber of eligible candidates as
per guidelines |aid down by the Medical Council of India.
Short-listing of /such candidates, therefore, has to be
resorted to. Thi s / exerci se will depend wupon various
i mponderables like i) limted nunmber of seats for adm ssion
in a given course vis-a-vis larger nunber  of eligible
candi dates seeking admi ssions and the question of fixation
of their inter se merits so as'to |lay down rational criteria
for selecting better candidates as conpared to candi dates
with |esser degree of conpetence for entry in such courses;
ii) Wether at a given point of time there are adequate
chances and scope for SC, ST and OBC candidates who can
equally be eligible for pursuing of such courses but who on
account of their social or economc backwardness may | ag
behind in conpetition with other general category candi dates
who are equally eligible for staking their clains for such
limted nunber of seats for higher educational studies, iii)
availability of limted infrastructural facilities for
training in institutions for higher medical education in the
State or in the colleges concerned. All these exigencies of
the situations may require State authorities, ei t her
| egislatively or by exercise of executive powers, to adopt
rational standards or nethods for short-listing eligible
candi dates for being admitted to such nmedi cal courses from
year to year also keeping in view the requirenent of Article
15(4) of the Constitution of India. Wile dealing wth
Entry 25 of List Ill it has also to be kept in viewthat the
word education is of wide inport. It would necessarily
have in its fold (i) the taught, (ii) the teacher, (iii) the
text and also (iv) training as practical training is
required to be inparted to students pursuing the course of
post graduate medi cal education. Wwo is to be the taught is
determ ned by Medical Council of India by prescribing the
basi c qualifications for adnm ssion of the students.
Adequat e nunber of teachers keeping in view teacher taught
ratio is also relevant. Prescribing appropriate courses for
st udy i.e. curricula is also covered by the term
educat i on. Training to be inparted to the students has a
direct nexus with infrastructural facilities |ike nunber of
beds of patients to be attended to by postgraduate nedica
students, providing appropriate infrastructure for surgica
training etc. also wuld formpart of education. Role of
Medi cal Council of India is exclusive in the field of |aying
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down of basic qualifications of the taught and also the
requirenment of qualified teachers, their nunbers and

qualifications, prescribing text and requisite training to
be inparted to students undertaking postgraduate nmedica
courses. All these provisions quite clearly fall within the
domai n of Medical Council of Indias jurisdiction. However,

the only field left open by the Parlianent while enacting
the Indian Medical Council Act, 1956 under Entry 66 of List

1l of Schedule WVII is the solitary exercise of short-
listing of weligible taught for being admtted to such
cour ses. That field can validly be operated upon by the

State authorities so long as Parlianent, in its wi sdom does
not step in to block even that solitary field otherw se
remaining open for State authorities to function in that

limted sphere. Infrastructure facilities, therefore, for
giving such practical training to the taught also would be
an inmportant part of nedical education. It is of course

true that not only the eligibility of students for adm ssion
to nedical courses but also the quality of students seeking
to get  ‘nedical education especially postgraduate nedica
education with a viewto turning out efficient nmedica
practitioners for serving the suffering humanity would al

be covered by the termeducation. So far as the quality

of admitting students to the courses of higher nedica

education i.e. postgraduate nedical courses is concerned,
the admission of students nay get sub-divided into two
parts; i) basic eligibility or qualification for being

permitted to enter the arena of contest for occupying the
l[imted nunber of ‘seats avai lable for pursuing such
educat i on; and ii) the quality of such eligible candidates
for being admtted to such courses. As we have seen
earlier, the first part of exercise for adnission can be
covered by the sweep of the parlianentary legislation i.e.
the Indian Medical Council Act, 1956 enabling the delegate
of the Parlianent nanely, Medical Council of Indiato |ay
down proper criteria for that purpose as per regulations
franed by it under Section 33 of (the Indian Medical Counci

Act . This aspect is clearly covered by Entry 66 of List |
but so far as the second part of admissions of eligible
students is concerned, it clearly remains in-the domain of

Entry 25 of List Ill and it has nothing to do with Entry 66
of List | and as this field is w de open till the Parliament
covers it by any legislation under Entry 25 of List LIl, the

State can certainly issue executive orders and instructions
or even pass appropriate |legislations for-controlling and
short-listing the admissions of eligible candidates to such
hi gher postgraduate nedical courses in their institutions or
other institutions imnparting such nmedical education in_the
States concerned. A three Judge bench of this Court in A ay
Kumar Singh & Os. vs. State of Bihar & Os., 1994(4) SCC
401, has taken the sane view on these entries whi ch-conmands
accept ance. Jeevan Reddy, J., speaking for the three Judge
bench placing reliance on an earlier three Judge ‘bench
judgrment of this Court in State of MP. vs. Nvedita Jain

1981(4) SCC 296, and agreeing with the view expressed

therein observed in para 22 of the Report as under : The

power to regulate adm ssion to the courses of study in
medicine is traceable to Entry 25 in List IIl. (Entry 11 in
List 1I, it my be remenbered, was deleted by the 42nd
Amendnent to the Constitution and Entry 25 of List [11
substituted). The States, which establish and nmintain
these institutions have the power to regulate all aspects
and affairs of the institutions except to the extent
provided for by Entries 63 to 66 of List I. Shri  Sal ve

contended that the determ nation and coordi nation of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 63

st andards of higher education in Entry 66 of List | takes in
all incidental or ancillary matters, that Regulation of
adnmission to courses of higher education is a natter
incidental to the determination of standards and if so, the
sai d subject- matter falls outside the field reserved to the

States. He submits that by virtue of Entry 66 List |, which
overrides Entry 25 of List IlIl, the States are denuded of
all and every power to determne and coordinate the

standards of higher education, which nust necessarily take
in regulating the adm ssion to these courses. Even if the
Act made by parlianment does not regulate the admission to
these courses, the States have no power to provide for the
same for the reason that the said subject-matter falls
outside their purview. Accordingly, it nust be held, says
Shri  Salve, that the provision made by the State Governnent
reserving certain percentage of seats under Article 15(4) is
wholly inconpetent: and  outside the purview of the field
reserved ‘to the States under the Constitution. W cannot
agr ee. While Regulation of admssion to these nedica
courses. may be incidental to the power under Entry 66 List
I, it is.integral to the power contained in Entry 25 List
[l The State which has established and is rmaintaining
these institutions out of public funds nust be held to
possess the power to regul ate the  adm ssion policy
consistent with Article 14. Such power is an integra
conponent of the power to nmamintain and administer these

institutions. Be that as it may, since -we have held,
agreeing wth the holding in Nivedita Jain that Entry 66 in
List | does not take in the selection of candidates or

regul ati on of admi ssion to institutions of higher education
the argunent of Shri Salve beconmes out of place.  The States
nust be held perfectly competent to provide for such
reservations.

It is also pertinent to note that decision of this
Court in Kumari N vedita Jain (supra) is approved by a
Constitution bench of nine Judges of this court “in /Indra
Sawhney vs. Union of India, 1992 Supp. 3 SCC 217 at page
751, to which | will nmake a detailed reference later on
. Role of the Medical Council of India: As noted
earlier, the Indian Medical Council Act, 1956 was enacted by
the Union Parlianment in exercise of its powers under Entry
66 of List | of the Seventh Schedul e of the Constitution
The statenent of objects and reasons of the said Act read as

under : The objects of this Bill are to amend the | ndian
Medi cal Council Act, 1933 (Act XXVII of 1933) - (a) to give
representation to licentiate nenbers of ‘the nmedi ca
profession, a |large nunber of whomare still practising in
the country; (b) to provide for the registration of the

nanmes of citizens of India who have obtained foreign nmedica
qualifications which are not at present recogni sed under the
existing Act; (c) to provide for the tenporary recognition
of medical qualifications granted by nmedical institutions . in
countries outside India with which no schene of reciprocity
exists in cases where the nedical practitioners concerned

are attached for the time being to any nedical institution
in India for the purpose of teaching or research or for any
charitabl e object; (d) to provide for the formation of a

Conmittee of Postgraduate Medi cal Education for the purpose
of assisting the Medical Council of India to prescribe
st andards of postgraduate nedi cal education for the guidance
of Universities and to advise Universities in the matter of
securing uni form standards for postgraduate medi ca
education t hroughout | ndi a; (e) to provide for t he
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mai ntenance of an all-India register by the Medi cal Counci
of India, which will contain the names of all the nedica
practitioners possessing recognised nedical qualifications.

Amongst ot hers, the object and reason no.(d) clearly
i ndicated that the Act was to provide for the formation of a
Conmittee of Postgraduate Medi cal Education for the purpose
of assisting the Medical Council of India to prescribe
st andards of postgraduate nedi cal education for the guidance
of Universities. This necessarily neant conferring power on
Medi cal Council of India to be the approving body for the
universities for enabling themto prescribe standards of
post graduate nedical education. Naturally that referred to
the courses of study to be prescribed and the types of
practical training to be inparted to the admtted students
for such courses. W my now refer to the relevant
statutory  provisions of the Act. Section 10-A enmpowers the
Central Governnent to give clearance for establishing

nedi cal colleges at given centres and the statutory
requirenents for establishing such colleges. It is the
Medi cal Council of |India which has to reconmend in

connection wth such proposed schenme for establishing
medi cal coll eges. Sub-section (7) of Section 10-A | ays down
the relevant considerations to be kept in view by the
Medi cal Council of India while making such  recomendati ons
in connection wth any schene proposing to establish a
nmedi cal col | ege. They obviously refer to the types of
education to be inmparted to admitted students and the basic
requi rement of infrastructure for inparting such. education
which only would enable the proposed  col lege to be
est abl i shed. None of these requirenents has anything to do
with the controlling of adm ssions out of qualified and
eligible students who can take such education. Section 11
deals wth nedical qualifications granted by any University
or nedical institution which can be recognised as  nedica
qualifications for the purpose of ‘the Act. Meaning thereby,
only such qualified persons can be registered as nedica
practitioners wunder the Act. None of the other ~ provisions
of the Act deal with the topic of short-listing of eligible
and otherwise qualified candidates for being admtted to
medi cal courses either at MBS |level or —even at post-

graduate level. As we are concerned with m ni nrum standards
for nedical education at postgraduate |evel, Section 20 of
the Act becomes relevant. It reads as- under : 20.

Post graduate Medical Education Committee for assisting
Counci | in mtters relating to postgraduate nmedi ca
education - (1) The Council may prescribe ‘standards of

post gr aduat e nmedi cal education for the gui dance of
Universities, and nmay advise Universities in the matter of
securing uni form standards for postgraduate medi ca
education throughout India, and for this purpose the Centra
CGovernment nmay constitute from anong the nenbers of the
Counci | a Post gr aduat e Medi cal Educati on Conmittee
(hereinafter referred to as the Postgraduate Conmittee).
(2) The Postgraduate Conmittee shall consist of nine nmenbers
all  of whom shall be, persons possessing postgraduate
medi cal qualifications and experience of teaching or
exam ni ng postgraduate students of medicine. (3) Six of the
menbers of the Postgraduate Conmittee shall be nom nated by
the Central Governnment and the renmining three nenbers shal

be el ected by the Council from anongst its nmenbers. (4) For
the purpose of considering Postgraduate studies in a
subj ect, the Postgraduate Comittee may co-opt, as and when
necessary, one or nore nmenbers qualified to assist it in

N
Z
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that subject. (5) The views and recommendations of the
Post graduate Conmmittee on all matters shall be placed before
the Council; and if the Council does not agree wth the
Vi ews expressed or the recomendati ons made by t he
Postgraduate Committee on any matter, the Council shal
forward themtogether with its observations to the Centra
Gover nnent for decision

Sub-section (1) of Section 20 while dealing wth
prescription of standards of postgraduate medi cal education
by the Council for the guidance of Universities does not by
itself touch upon the topic of controlling of adm ssion of
eligible nmedical graduates or short-listing them according
to the exigencies of the situations at a given point of time
by those running medical institutions inparting postgraduate
nmedi cal courses in the colleges. Standards of postgraduate
medi cal “educati on as mentioned in sub-section (1) of Section
20 therefore, would include gui dance regarding the m ninmm
qualifications or eligibility criteria for such students for
adnmi ssion-_and after they are adm tted havi ng undergone the
process of short-listing at the hands of the State
authorities or authorities running the institutions, how
they are to be trained and educated in such courses, how
practical training hasto be given to themand what woul d be
t he course of study, the syl labi ~ and the types of
exam nati on which they have to undertake before they can be
said to have successfully conpleted  postgraduate nedica
education in the concerned States. But having seen al
these it has to be kept in viewthat all that Sub-section
(1) of Section 20 enables the Medical Council of Indiais to
nerely give guidance to the Universities. What is stated to
be guidance can never refer to the quality of a candidate
who is otherwise eligible for adm ssion. None ' of the
remai ni ng provisions up to Section 32 deal with the question
of controlling of adm ssion by process of short-listing from
amongst eligible and duly qualified candidates seeking
adnmi ssion to postgraduate nedical courses. W then go to
Section 33 which confers power on the Medical Council of
India to nake regulations. It provides that the Counci
may, wth the previous sanction of the Central Government,
make regul ations generally to carry out the purposes of this
Act. Therefore, this general power to make regul ati ons has
to be with reference to any of the statutory  purposes
indicated in any other provisions of the Act. ~As none of
the provisions in the Act enables the Medical Council of
India to regulate the adm ssion of eligible candidates to
the available seats for pursuing higher nmedical studies in
institutions, the general power to nake regul ations -cannot
cover such a topic. So far as the express topics enunerated
in Section 33 on which regulations can be franed are
concerned, the relevant topics for our purpose are found in
clauses (fc) and (j). So far as clause (fc) is concerned,
it deals wth the criteria for identifying a student  who
has been granted a nedical qualification referred to in the
Expl anation to sub-section (3) of Section 10B. VWhen we
turn to Section 10B, we find that it deals wth those
students who are adnitted on the basis of the increase in
its adm ssion capacity w thout previous perm ssion of the
Central Governnent. Any mnedical qualification obtained by
such student wll not enable himor her to be treated as
duly nedically qualified. The nedical qualification is
obviously obtained by the student who has successfully
conpleted his course of study and obtained the requisite
degr ee. It is the obtaining of such requisite nmedica

n
o]
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degree and qualification that entitles himto get enrolled
as per Section 15 on any State Medical Register so that he
can act as a Regi stered Medical Practitioner. That
obviously has nothing to do with the admission of students
desirous of obtaining nedical degrees after undergoing
requisite educat i onal training at the institutions.
Therefore, no regulation franed under Section 33(fc) can
cover the topic of short-listing of eligible candi dates for
admi ssi on. Then remains in the filed clause (j) which
provides as wunder : [(j)the courses and period of study

and of practical training to be undertaken, the subjects of
exam nati on and the standards of proficiency therein to be
obtained, in Universities or nedical institutions for grant
of recognised nedical qualifications; A nere | ook at the

said provision shows that regulations under this provision
can be framed by the Medical Council of India for |aying
down the courses and period of study and of practica

training to be undertaken, the subjects of exam nation and
the standard - of proficiency therein to be obtained by the
adm tted students for obt ai ni ng recogni sed nedi ca

qual i fications. They all deal with post- adni ssi on
requirenments of eligible students in the nedical courses
concer ned. That has nothing to do with pre-entry stage of
such students eligible for adm ssion. Consequently, any
regul ation franmed’ by the Medical Council of India under
Section 33 which seeks to give any guidelines in connection
with the nethod of adm ssion of such eligible students to
nmedi cal courses would obviously remain in the realm of a
nmere advise or guidance and can obviously therefore, not
have any binding force qua admtting authorities. It,
therefore, nust be held that once the Medical ~ Council of
India has laid down basic requirenents of qualifications or
eligibility criteria for a student who has passed his MBBS
exam nation for being admtted to postgraduate courses for
hi gher nedical education in_institutions and once these
basic mnimum requirenents are conplied with by eligible
students seeking such adm ssions the role of Mdical Counci

of India cones to an end. As seen earlier, the question of
short-listing falls squarely in  the domain of State
authorities as per entry 25 of List LIl till Parlianent
steps in to cover this field. W nmay now briefly deal wth
decisions of this Court rendered fromtime to tine in
connection wth this question. A three Judge bench of this
Court in D.N Chanchala vs. State of Mysore & Os.etc.,
1971 Supp. SCR 608, speaking through Shelat, J., enphasised
the necessity for a screening test and short-listing of
eligible candi dates for being admtted to nmedical courses in
view of the fact that claimnts are many and seats are |ess.
Dealing with three universities set up in the territories of
the then State of Mysore catering to nedical education, the
foll owi ng rel evant observati ons were nade at page 619 of the
Report The three universities were set up in three

different places presumably for the purpose of catering to
the educational and academc needs of those areas.
Qoviously one wuniversity for the whole of the State could
neither have been adequate nor feasible to satisfy those
needs. Since it would not be possible to admt al

candi dates in the medical colleges run by the Governnent,
some basis for screening the candidates had to be set up

There can be no manner of doubt, and it is now fairly well
settl ed, that the Governnent, as also other private
agenci es, who found such centres for nedical training, have
the right to frame rules for admission so long as those
rules are not inconsistent with the university statutes and
regul ati ons and do not suffer from infirmties,

54
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constitutional or otherwise. Simlar observations were
nade at page 628 of the Report

On account of paucity of institutions inparting
training in technical studies and the increasing number of
candi dat es seeking adm ssion therein, there is obviously the
need for «classification to enable fair and equitable
di stribution of available seats. The very decisions relied
on by counsel for the petitioner inplicitly recognise the
need for classification and the power of those who run such
institutions to lay down classification.

A three Judge bench of this Court in State of Madhya
Pradesh & Anr. vs. Kumari N vedita Jain & Os., (supra)
had to consider the legality of order passed by the State of
Madhya Pradesh conpletely relaxing the conditions relating
to the mninmumqualifying marks for SC ST candidates for
adm ssioon to nedical courses of study on non- availability
of qualified  candidates fromthese categories. Such an
exercise - was held perm ssible under Articles 14 and 15 of
the Constitution of India: A N  Sen, J., speaking for the
Court in this connection referred to Entry 25 of the
Concurrent List and al so the constitutional schenme of Entry
66 of List | and held that: By virtue of the authority
conferred by the /Medical Council Act, the Medical Counci
may prescribe the eligibility of a candidate who nay seek to
get admitted into a Medical College for obtaining recognised
medi cal qualifications. But as to how the selection has to
be made out of the eligible candidates for admi ssion into
the Medical Coll ege necessarily depends on circunstances and
conditions prevailing in particular States and does not cone
within the purview of the Council. Regulation | which |ays
down the conditions or qualifications for admssion into
medi cal course conmes within the conpetence of the | Counci
under Section 33 of the Act and is mandatory, whereas
Regul ation |1 which deals with the process or procedure for
sel ection fromanongst eligible candidates for adni'ssion is
outside the authority of the Council under Section 33 of the
Act, and is nerely in the nature of a recomrendation 'and is
directory in nature. (paras 19 and 21) Entry 25 in List Il
is wde enough to include within its anbit the question of
selection of candidates to Medical Colleges and there is
nothing in the Entries 63, 64 and 65 of List | to suggest to
the contrary. (para 22) As there is no |egislation covering
the field of selection of candidates for admssion to
Medi cal Col | eges, the State Governnment would,  undoubtedly,
be conpetent to pass executive orders in this regard under
Article 162. (para 24) Thus Regulation Il of the Counci
whi ch is merely directory and in the nature of a
recomendati on has no such statutory force as to render the
Order in question which contravenes the said Regulation
illegal, invalid and unconstitutional. The Order can
therefore be supported under Article 15(4). (paras 22 and
25) The State is entitled to make reservations for the
Schedul ed Castes and Scheduled Tribes in the matter  of
admi ssion to nedical and other technical institutions. In
the absence of any law to the contrary, it must al so be open
to the GCovernment to inpose such conditions as would make
the reservation effective and would benefit the candi dates
bel onging to these categories for whose benefit and welfare

the reservations have been made. In any particular
situation, taking into consideration the realities and
circunstances prevailing in the State it will be open to the

State to vary and nodify the conditions regarding sel ection
for admission, if such nodification or variation becones
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necessary for achieving the purpose for which reservation
has been nade and if there be no law to the contrary. Note
(ii) of Rule 20 of the Rules for admission framed by the
State Government specifically enpowers the Governnent to
grant such relaxation in the m ninumqualifying marks to the
extent considered necessary. Such relaxation neither can be
said to be unreasonable, nor constitutes violation of
Article 15(1) and (2) or Article 14 of the Constitution

The inpugned order does not affect any relaxation in the
standard of nedical education or curriculumof studies in
Medi cal Coll eges for those candi dates after their adm ssion
to the College and the standard of exam nation and the
curriculumremains the sane for all. (paras 26 and 27)

(Enphasi s suppli ed)

The  aforesaid observations of the court are well
sustained’ on- the scheme of the relevant entries in WVlith
Schedule to which we have nade a reference earlier. As
noti ced herein before, this judgnent of three nenber bench
is approved by the Constitution bench in its judgnent in
Indra Sawhneys case (supra). It is of course true that
these observations are nade with reference to admssion to
MBBS course and not to- postgraduate nedical courses. But on
the constitutional schene of the relevant entries, the very
same result can follow while regulating adm ssions to
postgraduate nedical courses also.  Before parting wth
di scussion on the topic regarding role of Medical Council of
India, we nmmy also usefully refer to the observations of
Jeevan Reddy, J., in the case of Ajay Kumar Singh & Os.
VS. State of Bihar & Os., (supra).  Jeevan Reddy, J.,
speaking for the three Judge Bench in para 18 of the Report
on the review and rel evant provisions of the Indian Mdica
Council Act has made the fol llowing pertinent observations in
the said para of the Report at page 415 : A review of the
provi sions of the Act clearly shows that anmong ot her things,
the Act is concerned with the deternination and coordination
of st andar ds of education and. training in medi ca
institutions. Sections 16, 17, 18 and 19 all speak of the
courses of study and exam nations to be undergone to obtain
the recognised nedical qualification. They do not speak of
adm ssion to such courses. Section 19-A expressly enmpowers
the council to prescribe the mninum standards of  nedi ca
education required for granting undergraduate nedica

qual i fication. So does Section 20 enmpower the council to
prescri be standards of postgraduate medi cal education but
for the guidance of universities only. It further says

that the council may al so advise universities inthe matter

of securing uniform standards for postgraduate nedica

education throughout India. (The distinction between the

| anguage of Section 19-A and Section 20 is also a relevant
factor, as would be explained later.) Cause (j) of Section
33 particularises the subjects with respect to which
Regul ations can be made by the council. It speaks of the
courses and period of study and the practical training to be
undergone by the students, the subjects of exam nation which
they nust pass and the standards of proficiency they nust
attain to obtain the recognised nedical qualifications but
it does not speak of admi ssion to such courses of study.
I ndeed, none of the sections aforenentioned enpower the

counci | to regulate or prescri be qualifications or
conditions for adm ssion to such courses of study. No other
provision in the Act does. It is thus clear that the Act

does not purport to deal with, regulate or provide for
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adm ssion to graduate or postgraduate nedical courses.

I ndeed, insofar as postgraduate courses are concerned, the
power of the Indian Medical Council to prescribe the
m ni mum standards of medical education is only advisory in
nature and not of a binding character. |In such a situation,

it would be rather curious to say that the Regul ati ons made
under the Act are binding upon them The Regul ati ons nmade
under the Act cannot al so provide for or regul ate adni ssion
to postgraduate courses in any event.

In our view, these observations are clearly borne out
fromthe statutory schenme of the Indian Medical Council Act,
as seen earlier.

[l Rol e of States for short-listing of adm ssions
to postgraduate courses:

As seen earlier, so far as the field consisting of the
short- " listing of admission out of weligible and duly
qualified nedi cal graduates for bei ng adm tted to
post graduate nedical courses-in institutions is concerned,
as the Union Parlianment has not said anything about the
same, the field is wide open for the State authorities to
regul ate such adm ssions by short-listing the available
candi dates keeping /in view the concept of  reservation of
seats as pernmitted by Article 15(4) of the Constitution. In

the case of R Chitralekha & Anr.~ vs. State of Mysore &

Os., 1964 (6) SCR 368, a Constitution bench of this Court
while dealing with Entry 66 of List | and Article 15(4) of
the Constitution of India had to consider the  question
whet her the State Governnent could prescribe the criteria
for selection of students having m ninum qualifications laid
down by the university for admission to nmedical courses and

whether it wuld affect the central  |egislation enacted
under Entry 66 of List | of the Constitution? Answer i ng
this question in favour of the State authorities, it was

observed at page 379 of the Report by Subba 'Rao, J.,
speaking on behalf of the Constitution bench as under

If the inmpact of the State law providing for  such
standards on entry 66 of List | is so heavy or devastating
as to wi pe out or appreciably abridge the central field, it
may be struck down. But that is a question of fact to be
ascertained in each case. It is not possible to hold that
if a State legislature nade a |law prescribing a higher
percentage of marks for extra-curricular activities in the
matter of admission to colleges, it wuld be directly
encroaching on the field covered by entry 66 of List I of
the Seventh Schedule to the Constitution. |If so, it is not
disputed that the State Governnent would be wthin its
rights to prescribe qualifications for adm ssion to-colleges
so long as its action does not contravene any other law It
is then said that the Mysore University Act conferred power
to prescribe rules for adm ssion to Colleges on the
University and the Governnent cannot exercise that power.
It is true that under s.23 of the Mysore University Act,
1956, the Academ ¢ Council shall have the power to prescribe
the conditions for adm ssion of students to the University
and, in exercise of its power, it has prescribed the
percent age of marks which a student shall obtain for getting
adm ssion in nedical or engineering colleges. The orders of
the Governnent do not contravene the mninum qualifications
prescribed by the University; what the Governnent did was
to appoint a selection comrittee and prescribe rules for
sel ection of students who have the m nimum qualifications

-
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prescribed by the University. The Governnent runs nobst of
the nedical and engineering colleges. Excluding the State
aided colleges for a nonent, the position is as follows

The Colleges run by the GCovernment, having regard to
financial comm tnents and ot her rel evant considerations, can
only admt a specific nunber of students to the said
Col | eges. They cannot obviously admt all the applicants
who have secured the nmarks prescribed by the University. It
has necessarily to screen the applicants on sone reasonabl e
basi s. The aforesaid orders of the Covernment only
prescribed criteria for making adni ssions to Colleges from
among students who secured the mininum qualifying marks
prescribed by the University. Once it is conceded, and it
is not disputed before us, that the State Governnent can run
nmedi cal and engineering colleges, it cannot be denied the
power to adnmit such qualified students as pass t he
reasonable tests laid down by it. This is a power which

every private owner of a College wll have, and the
Gover nment which runs its own Col | eges cannot be deni ed that
power .

At page 381 of the same Report, the follow ng
observations are nade by the Constitution Bench, speaking
t hrough Subba Rao, /J.

We, therefore, hold that the Government has power to
prescri be a machinery and also the criteria for adm ssion of
qualified students to nedical and engineering colleges run
by the Government and, with the consent of the managenent of
the Governnent aided colleges, to the said colleges also.

Anot her decision of the Constitution bench of this
Court was rendered in the case of Chitra CGhosh & Anr. VS.
Union of India & Os., 1970 (1) SCR 413. G over, J.
speaking for the Constitution bench observed at page 418 as
under : It is the Central CGovernnent which bears the
financial burden of running the nedical college.” It is for
it tolay down the criteria for eligibility. ~Fromthe very
nature of things it is not possible to throw the  adm ssion
open to students fromall over the country. —The Governnent
cannot be denied the right to decide fromwhat sources the
adm ssion wll be made. That essentially is a question - of
policy and depends inter-alia on an overall assessnment and
survey of the requirenents of residents of particular
territories and other categories of persons for whomit is
essential to provide facilities for medical education. | f
the sources are properly classified whether on territorial
geographi cal or other reasonable basis it is not for the
courts to interfere with the manner and met hod of naking the
cl assification.

At page 419 of the Report it has been further stated
as under : The next question that has to be determned is
whether the differentia on which classification has been
nmade has rational relation with the object to be achieved.
The main purpose of adnission to a medical college is to
i mpart education in the theory and practice of nedicine. As
noticed before the sources from which students have to be
drawmm are prinarily determined by the authorities who
mai nt ai n and run the institution, e.g., the Centra
Government in the present case. In Mnor P.Rajendran v.
State of Madras it has been stated that the object of
selection for admission is to secure the best possible
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mat eri al . This can surely be achieved by making proper
rules in the matter of selection but there can be no doubt
that such selection has to be confined to the sources that
are intended to supply the material. |If the sources have
been classified in the manner done in the present case it is
difficult to see howthat classification has no rationa
nexus with the object of inparting nmedical education and
al so of selection for the purpose.

In the case of State of Andhra Pradesh & Anr. VS.
Lavu Narendranath & Ors.etc., 1971(1) SCC 607, a four Judge
bench of this Court had to consider whether the entrance
test prescribed by the Governnent for short-listing eligible
candi dates for being admtted to nedical courses in colleges
was |legally perm ssible or not. Upholding the power of the
State Governnment on the anvil of the Constitution, Mtter,
J., speaking on behalf of the four Judge bench held that
Merely ~because “the ~University had nade regul ati ons
regardi ng’ the adm ssion of students to its degree courses,
it did not-nmean that any one who had passed the qualifying
exam nation such as the P.U C. or H'S. C was ipso facto to
be entitled to adnission to such courses of study. |If the
nunber of candi dates applying for such adm ssion far exceeds
the nunber of seats available the University can have to
nmake its choice out of the applicants to find out who shoul d
be adnmitted and if instead of judging the candidates by the
nunber of narks | obtained by them -in the qual i fying
exam nation the University thinks fit to prescribe another
test for admission no objection-can be taken thereto. What
the University can doin the matter of admissions to the
degree courses can certainly be done by the Governnment in
the matter of admission to the MB.B.S. ~ course. 9. I|n our
view the test prescribed by the Government in. no way
mlitates against the power of Parliament under Entry 66 of
List | of the Seventh Scheduleto the Constitution. The
said entry provides :

Co-ordination and determnation of standards in
institutions for higher education or research and scientific
and technical institutions.

The above entry gives Parlianent power to nmake | aws
for laying down how standards in an institution for higher
education are to be deternm ned and how they can be co-
or di nat ed. It has no relation to a test prescribed by a
Government or by a University for selection of a nunmber of
students fromout of a |arge nunber applying for~ adm ssion
to a particular course of study even if it be (for higher
education in any particul ar subject.

Simlar observations were found in para 15 of the
Report, wherein it was observed that : .The University
Act , as poi nted out, nmerely prescribed a ni-ni-mum
qualification for entry into the higher courses of study.
There was no regulation to the effect that admission to
hi gher course of study was guaranteed by the securing of
eligibility. The Executive have a power to nmake any
regul ati on which would have the effect of a law so long as
it does not contravene any | egislation already covering the
field and the Government order in this case in no way
affected the rights of candidates with regard to eligibility
for admission : the test prescribed was a further hurdl e by
way of conpetition when nmere eligibility could not be made
the determ ning factor.
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The af oresai d observations of the four Judge bench, in
our view, correctly bring out the perm ssible schene of
short-listing of eligible candidates in the light of the
rel evant provisions wth which we are concerned. In the
case of Dr. Anbesh Kumar vs. Principal, L.L.R M Mdica
Col l ege, Meerut & Ors., 1986 (Supp) SCC 543, a two Judge
bench of this court had to consider the question whether out
of the eligible candidates qualified for being considered
for admission to nmedical education inparted in nedica
colleges of the State, |looking to the [imted numnber of
seats available, the State could resort to the process of
weedi ng out by | ayi ng down further criteria for
short-listing such candidates. Upholding such an exercise
undertaken by the State in the light of the relevant
provisions of the Constitution, B.C Ray, J., speaking for
the court, made the follow ng observations at pages 544 and
545 of the Report as under : The State Governnent can in
exercise " of its executive power under Article 162 nmake an
order relating to matters referredto in Entry 25 of the
Concurrent List in the absence of any | aw made by the State
Legi sl ature. The inpugned order made by the State
CGovernment pursuant ‘to its executive powers was valid and it
cannot be assailed on the ground that it is beyond the
conpetence of the /State Governnment to nmake such order
provided it does not encroach upon or infringe the power of
the Central Covernment as well as the Parliament provided in
Entry 66 of List |I. The order in question nerely specified
a further eligibility qualification for being considered for
sel ection for adnission to the postgraduate courses (degree
and diploma) in the Medical Colleges in the State in
accordance with the criteria laid down by |ndian Mdica
Counci | . The nunber of seats for admission to | various
post graduate courses both ‘degree and diploma in  Mdica
Colleges is limted and a | arge nunber of candidates apply
for adm ssion to these courses of study. I'n such
circunstances the inpugned order cannot be said to be in
conflict with or repughant to or encroach- upon t he
Regul ati ons franmed under the provisions of Section 33 of the
Indian Medical Council Act. On the other hand by laying
down a further qualification of eligibility it pronptes and
furthers the determination of standards in institutions for
hi gher educati on.

In this connection, we may also refer to a later
Constitution bench Judgnent of this Court in Indra Sawhney &
Os. VS. Union of India & Os., (supra). As noted

earlier, judgnment of this Court in Kumari N vedita -Jains

case (supra) was approved therein. Jeevan Reddy, J.,
speaki ng on behal f of the Constitution bench, at page 751 of
the Report in para 837 has referred to, with approval, the

observations of this Court in State of Madhya Pradesh vs.
Kumari Nivedita Jain, (Supra) to the effect that admi ssion
to nedical courses was regulated by an entrance test for
general candidates, the mninumqualifying marks were 50%in
t he aggregate and 33% in each subject. For SC/ ST
candi dates, however, it was 40% and 30% respectively. The
said deviation was upheld in Kumari Nivedita Jains case

(supra) and the same was al so approved by the Constitution
Bench in the aforesaid decision. 1In this connection, we nay
al so usefully refer to the rel evant observations in the case
of State of Madhya Pradesh & Anr. vs. Kumari N vedita Jain
& Os. (supra) which got inmprimatur of the Constitution
bench of this court in Indra Sawhneys case (supra). At
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page 751 of the Report in Indra Sawhneys case (supra), the
following pertinent observations are found in the majority
j udgrment wherein Jeevan Reddy, J., in paragraph 837 of the
Report observed as under

Havi ng said this, we nust append a note of
clarification. |In sone cases arising under Article 15, this
Court has upheld the renmpval of mnimum qualifying marks, in
the case of Schedul ed Caste/ Schedul ed Tribe candidates, in
the matter of admission to nedical courses. For exanmple, in
State of MP. v. N vedita Jain adm ssion to nedical course
was regul ated by an entrance test (called Pre-Medical Test).
For general candidates, the mninmmaqualifying marks were
50%in the aggregate and 33%in each subject. For Schedul ed
Cast e/ Schedul ed Tribe -candidates, however, it was 40% and
30% respectively. On finding that Schedul ed Caste/ Schedul ed
Tri be candi dates equal to the nunber of the seats reserved
for them did not qualify on the above standard, the
Gover nnent did away wth the said mnimm standard
al t oget her. The Governnents action was challenged in this
Court but -was upheld. Since it was a case under Article 15,
Article 335 had no relevance and was not applied. But in
the case of Article 16, Article 335 would be relevant and
any order on the lines of the order of the Government of
Madhya Pradesh (in Nivedita Jain) would not be permssible,
being inconsistent mith the efficiency of  admnistration
To wit, in the matter of appointnment of Medical Oficers,
the Governnent or the Public Service Conmi ssion cannot say
that there shall ‘be no m nimum qual i fying marks for
Schedul ed Cast e/ Schedul ed Tri be candi dat es, whil e
prescribing a mininumfor others. It may be permssible for
the Governnent to prescribe a reasonably |ower standard for
Schedul ed Cast es/ Schedul ed Tri bes/Backward Cl asses -
consi st ent with the requirenents of efficiency of
adm nistration - it would not be” permissible not to
prescribe any such mninum standard at all. VWi | e
prescri bing the lower mninmum standard for reserved
category, the nature of duties attached to the post and the
i nterest of the general public should also be kept in'm nd

In para 20 of the Report in the case of State of
Madhya Pradesh & Anr. vs. Kumari Nvedita Jain & Os.
(supra) the follow ng pertinent observations are found
Undoubt edly, under Section 33 of the Act, the Council -is
enpowered to make regul ations with the previ ous-sanction of
the Central Governnent generally to carry out the purposes
of the Act and such regul ations may al so provi de for any of
the mtters nentioned in Section 33 of the Act. We _ have
earlier indicated what are the purposes of  this / Act.
Sub-sections (j), (k), (lI) and (n) of the Act which we have
earlier set out <clearly indicate that they “have no
application to the process of selection of a student out of
the eligible candidates for admssion into the nedica
cour se. Sub- sections (j), (k) and (1) relate to
post - admi ssi on stages and the period of study after
adm ssion in Medical Colleges. Sub-section (n) of Section
33 relates to a post-degree stage. Sub-section (n) of
Section 33 which has al so been quoted earlier is also of no
assistance as the Act is not concerned with the question of
selection of students out of the eligible candidates for
adm ssion into Medical Colleges. It appears to us that the
observations of this Court in the case of Arti Sapru v.
State of Jammu & Kashmir which we have earlier quoted and
which were relied on by M. Phadke, were made on such
consi deration, though the question was not very properly
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finally decided in the absence of the Council

The aforesaid observations are also well borne out
from the schenme of the Indian Medical Council Act to which
we have made a detailed reference earlier. But even apart
from that, once these observati ons have been approved by a
Constitution Bench of nine |learned Judges of this Court,
there is no scope for any further debate on this aspect in
the present proceedings.

We may now refer to a two Judge Bench decision of this
Court in Dr. Sadhna Devi & Ors. vs. State o f UP. &
Os., 1997(3) SCC 90. The court was concerned with the
short-listing of eligible -candidates who have got basic
qualification for adnission to postgraduate nedi cal courses.
Reservati on of seats for SC and ST candidates in
post graduate courses was not chall enged but providing zero
percent- marks for them for passing the entrance exam nation
for adm ssion to postgraduate course was questioned before
the Bench. It was held that once mnimum qualifying marks
for passing the entrance examnation for admssion to
post graduate courses was a pre- requisite, in the absence of
prescription of any mnipnumqualifying marks for reserved
category of candidates, admtting such students who did not
get any marks at the entrance test ampunted to sacrificing

nerit and could not be countenanced. ~ In para 21 of the
Report, the follow ng observations are nmade:* In our view,

the Governnment having laid down a system for holding
admi ssion tests, is not entitled to do away wth the
requi renent of obtaining the mininmmqualifying marks for
the special category —candidates. It is open to the

CGovernment to admt candidates belonging to the  specia
categories even in a case where they obtain |esser. marks
than the general candidates provided they have got the
m ni mum qualifying marks to fill up the reserved quota of
seats for them

A cursory reading of these observations ‘'seens to
i ndi cate that once the m ni mum_qualifying narks are
prescri bed for ot herw se eligible candi dates for
short-listing them for adm ssion to postgraduate courses,
m ni mum qualifying marks prescribed for —general category
candi dat es and reserved category candi dates nust be uniform
But then follows para 22 which relies on the decision of
this court in State of Madhya Pradesh vs. -~ Kumari N vedita
Jain (supra) wherein prescription of ‘lesser m ni mum
qualifying marks in the entrance test for SC ST and O her
Backward C ass candidates as conpared to  the m nimnmm
qualifying mnmarks for general category candi dates was
approved. Even in earlier para 18 it is observed that if in
the entrance test special category candi dates obtain |esser
mar ks than general category candi dates even then they wll
be eligible for admssion within their reserved ' quota.
These observations indicate that for reserved category  of
candi dates there can be separate mninumqualifying marks.
Thus, on a conjoint reading of observations in paras 18, 21
and 22 of the Report it has to be held that the ratio of the
decision in Sadhna Devis case (supra) is that even for
reserved category candidates there should be sone mininum
qualifying marks if not the sane as prescribed as bench
marks for general category candi dates. Thus, there cannot
be any zero qualifying marks for reserved cat egory
candi dat es in the entrance test for admi ssi on to
post graduate courses. Hence, this judgment cannot be taken
to have laid down that there cannot be |esser qualifying

N
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marks for reserved category candi dates as conpared to the
general category candi dates who are otherw se eligible and
qualified for being considered for admi ssion to postgraduate
nmedi cal courses. That takes us to the consideration of a
three Judge Bench decision of this Court in Postgraduate
Institute of Medical Education & Research, Chandigarh &
Os., vs. K. L. Nar asi mhan & Anr., 1997 (6) SCC 283

Ramaswany, J., speaking for the Bench had mainly to consider

two questions; 1) whether there can be reservati on under
Articles 15(4) and 16(4) of the Constitution in connection
with only one post in a discipline; and 2) whether

reservation of seats in postgraduate courses was pernissible
as per Articles 14, 15 and 16 of the Constitution. Both the
aforesaid questions were answered in the affirmative in
favour of the schenes of reservations. So far as the
guestion of reservation of seats when there is only one post
in the discipline i's concerned, decision rendered thereon by
the three Judge Bench is expressly overruled by a
Constitution Bench judgnent of this Court in Postgraduate
Institute of Medical Education & Research, Chandigarh vs.
Faculty “Association & Ors., 1998(4) SCC 1. However, so far
as the second question is-concerned, in the aforesaid
judgrment it was heldthat there can be reservation of seats
i n postgraduate courses as per the mandate of Articles 15(4)
and 16(4). |In the present proceedings, there is no dispute
on this score. Hence the said judgnent on the second point
is not required to be reconsidered. However, certain
observations are ‘found in para 21 of the report wherein
Ramaswany, J., has observed that diluting of mninmm
qualifying marks in._an entrance test for entry into
postgraduate courses for reserved category of  candi dates
cannot be said to be unauthorised or illegal: It has been
observed t hat : Equal | y, a student, adm tted on
reservati on, is required to pass the same standard
prescribed for speciality or a superspeciality in a subject
or nedical science or technology. In that behalf, no
rel axation is given nor sought by the candi dates bel onging
to reserved categories. Wat is sought is a facility or
opportunity for admission to the courses, Ph.D., speciality
or superspeciality or high technology by relaxation of a
| esser percentage of nmarks for initial adm ssion than the
general candidates. For instance, if the general candidate
is required to get 80%as qualifying narks for adm ssion
into speciality or superspeciality, the relaxation for
admi ssion to the reserved candidates is of 10 marks 1ess,
i.e., qualifying marks in his case would be 70% A doctor
or a technologist has to pass the postgraduation or the
graduation wth the sane standard as had by genera
candidate and has also to possess the sane  degree of
st andar d. However, with the facility of possessing even
| esser marks the reserved candi date gets admni ssion

Now, so far as these observations are concerned, as
the court was not called upon to consider the question
whet her prescription of |esser qualifying marks for SC, ST
and other reserved category candidates for admssion to
postgraduate or super speciality courses in nedicine was
perm ssible, they are clearly obiter. So far as admni ssion
to super speciality courses are concerned, in the present
reference we are not concerned with the said question
hence, we need not say anything about the sane. However, so
far as adnission to postgraduate courses is concerned the
question of providing of | esser qualifying marks for
reserved category candi dates for adm ssion to these courses
directly arises for our consideration. Hence, the obiter

n
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observations in the aforesaid case on this aspect do require
consideration for their acceptance or otherwi se. As per the
schenme of Entry 66 of List | and Entry 25 of List 11l of the
Seventh Schedule of the Constitution of India, as discussed
earlier goes, it is not possible to countenance the
subm ssion of Shri Salve, |earned senior counsel for the
Medi cal Council of India and other counsel canvassing the
same view that the question of short-listing of eligible
candi dates who were otherwise duly qualified for being
adnmitted to postgraduate courses in Medicine is not wthin
the domain of State authorities especially in view of the
fact that the Parliament, in exercise of its |legislative

powers under Entry 25 of List Ill, has still not spoken on
the point nor does the Indian Medical Council Act, 1956
enacted under Entry 66 of List | covers this question

Hence, while providing for entrance test as an additiona
requi rement for eligible candidates for being short-listed
in connection wth ~adm ssion to smaller nunmber of seats
avai |l abl e/ in - postgraduate courses, it cannot be said that
the State —authorities in exercise of their constitutiona
right under Article 15(4) cannot give additional facilities
to reserved category  of candi dat es Vis-a-vis their
requi rement of getting mnimmqualifying marks at such
entrance tests so  that seats reserved for them may not
remain unfilled and the reserved category of candidates do
get adequate opportunity to fill them up and get
post graduate education on the seats reserved for them which
in their turn would not detract fromthe availability of
remai ning seats for general category candi dates. Thus, the
observations in para 21 of the aforesaid judgnment that there
can be | esser qualifying marks for adm ssion to postgraduate
courses for reserved category of candi dates cannot be found
fault with. It is made clear that simlar observations for
adnmi ssion to super speciality courses and the rel axation of
m ni mum qualifying marks for candi dates appearing at the
entrance test for such courses are not being approved by us
as we are not required to consider that aspect of the
matter, as noted earlier. As it will be presently shown,
once reservation of seats in postgraduate courses’ under
Article 15(4) is accepted then even | esser bench marks being
prescribed for reserved category of candi dates in-the comon
entrance exam nati on which they undertake along with genera
category of candi dates would i n substance nmake no difference
so far as the un-reserved seats available to genera
category of candidates are concerned. In a later three
Judge Bench Judgrent of this Court in Medical Council of
India vs. State of Karnataka & Ors., 1998(6) SCC 131, it
was held that in the light of Sections 10-A - 10-B, 10-C
19-A and 33(fa), (fb), (fc), (j), (k) and (I) of the Indian
Medi cal Council Act, 1956 fixation of adm ssion capacity in
nedi cal colleges/institutions is the exclusive function of

Medi cal Council of India and i ncrease in nunber of
admi ssions can only be directed by the Central Govt. on the
recormendation of the Medical Council of India. Thi s
function of the Medical Council of India was upheld in the
light of Entries 66 List | and 25 of List II1l thereof. Now

it becones at once obvious that providing for nunber of
seats to be filled up by eligible candidates in any nedica
course inparted by nedical colleges or medical institutions
wil | have a direct nexus wth coordi nati on and
determ nation of standards in nmedical education, as |arger
the seats in nedical colleges wherein students can be
adnmtted to MBBS or even higher courses in nedicine, |arger
infrastructure would be required by way of beds and eligible
and efficient teachers and all other infrastructure for
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inmparting proper training to the admtted students. Once
this exercise is clearly within the donain of the Medica

Council of Indiain the light of the aforesaid statutory
provisions it becones obvious that Entry 66 of List | of the
Seventh Schedule would hold the field and consequently
States wll not be empowered under entry 25 of List IIl to
| egislate on this topic as such an exerci se woul d be subject
to legislation under Entry 66 of List | which would wholly
occupy the field. However, a npot question remains whether
gi ven the permissible intake capacity for admitting students
in any nedical college as |laid down by the Medical Counci

of India can the available intake capacity of students be
regul ated at the admi ssion stage when the nunber of eligible
candidates aspiring to be admtted is larger than the
avai l able intake capacity? Thi s guestion wll remain
outsi de the donmai n of the Medical Council of India under the
aforesaid Act. As we have discussed earlier, there being no
parliamentary | egislation on this aspect even under entry 25
of List /Ill of the Seventh Schedule, the short-listing of
eligible candidates for being admitted to the available
permtted intake capacity in medical colleges will obviously
remain in the domain - of State legislature and State
executive on the conmbined reading of entry 25 of List Ill as
well as Article 162 of the Constitution of India. In view
of the aforesaid discussion, it therefore, becones clear
that once seats in postgraduate nedical courses are reserved
for SC, ST and OBC candi dates as per Article 15(4) of the

Constitution the ‘question as to howadmission to linmted
nunber of general  seats and reserved seats are to be
regulated will remain.in the domain of the State authorities
runni ng t hese institutions. They can, therefore,
legitimately resort to the procedure of short-listing of
otherwi se eligible candidates. Wil e -undertaking this

exerci se of short-listing, the state authorities have to see
how best in a given academic year the reserved seats and
general category seats can be filled in by available and
eligible candidates. The question is while undertaking the
task of short-listing of available eligible candidates
vis-a-vis I|imted nunber of seats that may be avail able for
being filled in in a given academ c year, uniform qualifying
bench marks for passing the entrance test -should  be
prescribed for both the general category candidates as well
as reserved category candi dates or there can be | esser bench

marks for the latter category of students. I f~ due to
non-availability of reserved category candi dates who coul d
obtain mninmum qualifying marks prescribed for all the

exam nees whether there can be any legitimate dilution of
m ni mum qualifying marks for these reserved category of
guesti on. candidates and if so, to what extent is the noot
In the case of MR Balaji & Os. vs. State of ~ Msore,
trrrreeerrreerrreeerrreerrrerrrrrerrrrerrrrrrrrrrreERr e
1963 Supp.(1l) SCR 439, a Constitution bench of this | court
was concerned with the extent of reservation which could be
legally permssible under Article 15(4) of the Constitution
of India. Gjendragadkar, J., speaking for the Constitution
bench held that reservation of 68% seats in educationa
institutions was inconsistent with the concept of specia
provi sion authorised by Article 15(4). It was then observed
as under Reservation should and nust be adopted to
advance the prospects of weaker sections of society, but
while doing so, care should be taken not to exclude
adm ssion to higher educational centres of deserving and
qualified candidates of other comunities. Reservati ons
under Arts.15(4) and 16(4) nust be within reasonable limts.
The interests of weaker sections of society, which are a
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first charge on the States and the Centre, have to be
adjusted with the interests of the community as a whole.
Speaking generally and in a broad way, a special provision
should be less than 50% The actual percentage must depend
upon the relevant prevailing circunstances in each case.
The object of Art.15(4) is to advance the interests of the
society as a whole by looking after the interests of the

weaker elenents in society. |If a provision under Art.15(4)
ignores the interests of society, that is clearly outside
the scope of Art.15(4). It is extremely unreasonable to

assune that in enacting Art.15(4), Parliament intended to
provide that where the advancenent of the backward cl asses
or the Scheduled Castes and Tribes were concerned, the
fundanental rights of the citizens constituting the rest of
the society were to be conpletely and absolutely ignored.
Consi derations of national interest and the interests of the
conmunity and the society as a whol e have already to be kept
in mnd.

Thus,~ even accepting that when seats are reserved for
SC and ST and Other Backward Classes for admission to be
given to such reserved category of eligible candidates in
post graduate rmedical ~ courses, the concession or facility
given to them cannot exceed 50% of the facility otherw se
available to nenbers of the general public. Keeping the
aforesaid ratio of  the Constitution Bench in Vi ew,
therefore, even proceeding on the assunption-that 50% of the
avai l abl e seats in postgraduate nedical courses in a given
year may be reserved for SC, ST and OBCs, further concession
that may be given to themby State authorities by diluting
the mnimum qualifying nmarks at the entrance test so that
seats reserved for themnmnmay not remain unfilled by the
reserved categories of persons for whomthey are neant, the
dilution of such narks cannot exceed 50% of the ' genera
standards of qualifying bench  nmarks laid down for the
general categories of candidates. O herw se even the said
dilution would becone unreasonable and would be hit by
Articles 14 and 15(1) of the Constitution of India. |In the
case of Mnor P. Rajendran vs. State of Madras & Os.,
1968 (2) SCR 786, another Constitution bench-of this court
had to consider whether district-wise distribution  of
reserved seats in medical courses for granting adm ssion to
reserved category of candidates was violative of Article 15
(1) read with Article 14 of the Constitution of India.
Answering the question in the affirmative it was observed by
Wanchoo, J., speaking for the Constitution bench at pages
792 and 793 of the Report as under : The object of
selection can only be to secure the best possible nmateria
for admission to colleges subject to the provision for
socially and educationally backward cl asses. Furt her
whet her selection is fromthe socially and educationally
backward classes or fromthe general pool, the object of
sel ection nust be to secure the best possible talent  from

the two sources. |If that is the object, it rmust necessarily
follow that that object would be defeated if seats are
allocated district by district. It cannot be and has not

been denied that the object of selection is to secure the
best possible talent from the two sources so that the
country may have the best possible doctors.

Relying on these observations of the Constitution
bench Shri P.P. Rao and Shri Chaudhary, |earned senior
counsel appearing for the State of Madhya Pradesh, subnitted
that when there is a pool of eligible candi dates who have
all passed MBBS exam nation and are duly qualified and
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eligible to pursue postgraduate nedical courses of study,
and if in a given institution there are seats reserved for
them then the selection out of the reserved category
candidates for filling up of these reserved posts can be
done in a selective manner and that would permt reasonable
dilution of the uniformaqualifying marks at the entrance
test as required to be obtained by the exam nees concer ned.
This subnmission is anply borne out from the aforesaid
observations of the Constitution bench decision of this
court. However, a further question survives as to whether
in diluting the mninum qualifying marks for reserved
category of candi dates who are otherw se eligible for being
admtted to postgraduate courses on the seats reserved for
them whether Article 335 can get attracted. It is of
course true that candidates appointed or admtted to
post graduat e nedi cal course have to work as registrars, some
posts of the registrars are fully paid posts while others
may be  stipendary residents posts. However, it is not

possi bl e to accept the contention of |earned counsel for the
Special = Leave Petitioners that admission to postgraduate
courses would anmount to recruitment to any posts. Concept
of recruitment to posts isentirely different from the
concept of adnmission to the course of study which in its
turn may require the students concerned to take practica

training by functioning as registrars attached to wards
where patients are treated. Even though such students work
as registrars during the course of study as postgraduate
students, they essentially remain students and their working
as registrars would be a part of practical training. They
would all the sane remain trainee registrars and not as
directly recruited registrars through™ any - recruitnent
process held by the Public Service Commission for filling up
full -fl edged nedi cal officers posts. They work as

registrars as a part of postgraduate educational training
only because they are adnmitted to the course of study as
post graduate students in concerned-disciplines. 1t is easy
to visualise that calling for applications fromopen market
by advertisenent for appointrment of full-fledged nedica

officers to be recruited through the process of selection to
be undertaken by Public Service Commi ssion or other
departmental selection committees will stand entirely on a
different footing as conpared to the process of admtting
eligible students to postgraduate nmedi cal courses of
st udi es. Thus, keeping in view the nature of working  as
trainee registrars by admtted students ~to postgraduate
nmedi cal courses it cannot be said that such -adnitted
students are recruited to any posts of registrars.
Consequently, Article 335 of the Constitution of India which
has rel evance while considering reservation of posts  under
Article 16(4) cannot have any direct inpact on reservation
of seats in educational institutions as permtted under
Article 15(4). Learned counsel for the petitioners had
invited our attention to a decision of two Judge bench of
this Court in S Vinod Kumar & Anr. vs. Union of India &
Os., 1996(6) SCC 580, whereinit was held that while
providing for reservations to posts in the hierarchy by
i nvoki ng powers under Article 16(4), making a provision for
lower qualifying marks or |esser level of evaluation for
menbers of reserved category was inperm ssible on account of
Article 335 of the Constitution of India. The aforesaid
deci sion obviously cannot be pressed in service while
considering the question of giving facilities to reserved
category of candidates for being admtted to the seats
reserved for themin educational institutions wherein they
can undertake courses of studies for ultimately obtaining

-
/
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post graduate degrees in nedicine. |In the case of A ay Kunar
Singh & Os. vs. State of Bihar & O's.(supra), this aspect
of the mtter has been correctly highlighted by Jeevan
Reddy, J., speaking for the court in para 14 of the Report.
It has been held therein that : W see absolutely no
substance in the third submssion of Shri Singh. The
argunent taxes ones credulity. W are totally unable to
appreciate how can it be said that admi ssion to postgraduate
nmedi cal course is a pronotional post just because such
candi date rmust necessarily pass MBBS exanination before
becoming eligible for admission to postgraduate nmedica
course or for the reason that sone stipend - it is
imaterial whether Rs.1000 or Rs.3000 p.m - is paid to
post graduate students. Admission to such course cannot be
equated to appointnent to a post and certainly not to an
appoi ntnent by pronotion. The argunent is accordingly
rej ected.

( Enphasi's suppl i ed)

It is —obvious that only because a person who has
passed MBBS exam nation and i's nade eligible for adm ssion
to postgraduate course is paid stipend during the course of
his studies at postgraduate |evel, he cannot be said to have
been appointed to/'the post of a registrar. It may be that
he has to work as a trainee registrar during the course of
his study to obtain practical training but that is a part of
the curriculumof studies and not because he is appointed to
the post of the registrar after undergoi ng sel ecti on process
whereunder a person fromopen market is recruited as a
medi cal officer and whose recruitnent as  nedical officer
would be subject to rules and regul ations and would not

term nate only because his training periodis over. 1In fact
such a full-fledged nedical officer has no training period.
He has if at all probation period. 1n case of a  trainee

regi strar who has to work as such during the course of his
studies as a postgraduate student on the other hand, his
work as registrar would be co-terminus with his passing the
postgraduate examination as MD.. or MS./MD.S. as the
case my be. He is also not liable to be transferred as a
full-fl edged registrar, duly appointed as such, is liable to
be transferred due to exigencies of service. Thus, " the
working of such students during the course of study as
residents whether on full payment or on stipendary paynent
would rmeke no difference and they cannot-be said to be
holding any civil post in any hospital as full- ~fledged
nmedi cal of ficers. Consequently, Article 335 of t he
Constitution of India cannot by itself be applied for
regulating the admission of eligible reserved category
students to postgraduate nedical courses in the /'seats
reserved for themunder Article 15(4) of the Constitution of
I ndi a. The next question that falls for consideration that
even assunming that Article 335 cannot be pressed in service
while considering the question of adm ssion of eligible and
qualified candidates for enabling themto pursue courses of
post graduat e nedi cal studies the guidelines |aid down by the
Medi cal Council of India pursuant to the regulati ons made
under Section 33 of the Indian Medical Council Act, even
though persuasive in nature and not mandatory, can be
totally by-passed or ignored by the State authorities
concerned wth short-listing of candidates for admission to
limted seats available in nmedical institutions inparting
post graduate nedical education? The answer obviously woul d
be in the negative. The guidelines laid down by the Medica

Council of India though persuasive have to be kept in view

68
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while deciding as to whether the concession or facility to
be given to such reserved category of candidates should
remain within the permissible limts so as not to anount to
arbitrary and unreasonable grant of concessions w ping out

the concept of nerit inits entirety. Consequently, it

cannot be said that even though short-listing of eligible
candidates is permssible to the State authorities, while
doing so, the State authorities can conpletely give a go-hby
to the concept of nerit and can go to the extent of totally
di spensi ng with qualifying marks for SC ST and oBC
candi dates and can short-list them for being considered for
adm ssion to reserved categories of seats for them in
postgraduate studies by reducing the qualifying marks to
even zero. That was rightly frowned upon by this court in
Sadhana Devis case (supra) as that would not anmount to

short-listing but on the contrary would amount to conpletely
long listing of such reserved category candidates for the
vacancies  which are reserved for themand on which they
woul d not 'be entitled to be admitted if they did not qualify
according to even reduced bench marks or qualifying nmarks
fixed for them As seen earlier, keeping in viewthe ratio
of the Constitution bench of this court in MR Bal ajis

case (supra) it must be held that along with the pernissible
reservation of 50% of seats for reserved category of
candidates in institutions inparting postgraduate studies,

simul taneously if further concessions by way of facilities
are to be given for such reserved category of candi dates so
as to enable themto effectively occupy the seats reserved
for them such concessions by way of dilution of qualifying
marks to be obtained at the entrance test for the purpose of
short-listing, can al so not go beyond the permssible limts
of 50% of the qualifying marks uniformy fixed for other
candi dates bel onging to general category and who appear at

the same conpetitive test along with the reserved category
of candidates. It is found fromthe records of these cases
that qualifying marks at the entrance test for  genera

category of candidates are fixed at 50% In fact 'such is
the general standard of qualifying narks suggested by the
Medi cal Council of India even at the stage of entrance
exam nation to MBBS course which is at the gross-root |eve

of nedical education after a student has conpleted his
secondary education. Thus it would be proper to proceed on
the basis that mninmumaqualifying marks for <clearing the
entrance test by way of short-listing for getting admtted
to postgraduate nedical courses uniformy for all candidates
who appear at such exami nation should be 50% but so far as
reserved category of candidates are concerned who are
ot herw se eligible for conpeting for seats in the
post graduate nedical courses, 50% reduction at the highest

of the general bench marks by way of pernissible concession
woul d enable the State authorities to reduce the qualifying
mar ks for passing such entrance examination up to 50% of 50%
i.e. 25% In other words, if qualifying marks for passing
the entrance exam nation for being admtted to postgraduate
nmedi cal courses is 50%for a general category candidate,

then such qualifying narks by way of concession can be
reduced for reserved category candidates to 25% whi ch woul d
be the maxi mumpermnmissible limt of reduction or deviation
from the general bench nmarks. Meaning thereby, that a
reserved category candidate even if gets 25% of the nmarks at

such a common entrance test he can be considered for being
adnmtted to the reserved vacancy for which he is otherwi se
eligible. But below 25% of bench nmarks for reserved
cat egory of candi dates, no further dilution can be
permtted. In other words, concession or facility for
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reserved category of candi dates can remain perm ssi bl e under
Article 15(4) up to only 50% of bench nmarks prescribed for
general category candidates. The State cannot reduce the
qualifying nmarks for a reserved category of candidate bel ow
25% nor can it go up to zero as tried to be suggested by
Shri P.P.Rao, |earned senior counsel for the State of Madhya
Pradesh as that would not ampbunt to the process of
short-listing but would in fact anpbunt to long listing or
conpr ehensi ve listing of such reserved cat egory of
candi dates as seen earlier. Any such attenmpt to further
dilute the qualifying mnarks or bench marks for reserved
category of candidates below 25% of the general passing
marks woul d be violative of the provisions of Article 15(4)
as laid down by the Constitution Bench in MR Bal ajis case

(supra) and would al so renmai.n unreasonabl e and woul d be hit

by Article 14 of the Constitution of India. Wthin this
sliding scale of percentages between 25% and 50% passing
mar ks appropri ate bench marks for passing the entrance test

exam nation can be suitably fixed for SC/ ST and OBC
candi dat es —as exi genci es of the situation may require. But

in no case the qualifying marks for any of these reserved
categories of students can-go below 25% of the genera

passi ng marKks. Any reserved category candidate who gets
| ess than 25% of narks at the entrance exam nation or |ess
t han prescribed /'reduced percentage of  marks for the
concerned category /between 50% and 25% of passing narks
cannot be called for counselling and has to be rul ed out of
consideration andin that process if any seats reserved for
reserved categories concerned remains unfilled by candi dates
belonging to that category it nust go to the genera

category and can be filled in by the general  category
candi date who has al ready obtained 50%or nore marks at the
entrance exanination but who could not ~be accomodated
because of |esser percentage of narks obtained by him qua
ot her general category candidates in the limted number of
seats available to them in a given institution in
post graduate studies. As we will presently show 'even if
m ni mum passing marks in the entrance test for admi ssion to
postgraduate courses is either reduced to 25% uniformy for
all the candidates or is reduced and diluted only for
reserved category of candidates, the net result would renain
substantially the same. This aspect can be highlighted by
taking an illustration. Suppose there are six seats in a
gi ven postgraduate nedical course. Then applying the ratio
of 50% permissible reservation of seats for reserved
category of candidates |like SC ST and OBCs three seats get

reserved, one each for SC ST and OBC while three seats wll

remain available to general category of candi dates passing
the common entrance test. On the basis of this illustration
et wus take a hypothetical case of 13 eligible candidates
who have passed basic MBS examination and “are duly
qualified to conpete for the six seats in a given course of

post graduate study. These 13 candi dates undertake the same
entrance test and all of themas a result of the said test

obtained marks as under : A 75 out of 100, B 70, C(SC) 65,

D 60, E(SC 55, F51, G50, H(OBC) 48, | 42, J(ST) 40, K35,

L30, M25, N (SC) 21. In the aforesaid illustration C, E and
N are SC candidates, His OBC and J is a ST candidate. Now
if 50% passing marks are uniformy applied to all of them as
tried to be suggested by | earned counsel for the
petitioners, the following picture will emerge : Situation
No. 1l: Seat nunbers 1,2, and 3 are general seats, 4 reserved
for SC, 5 reserved for ST and 6 reserved for OBC. If 50%
passing marks are uniformy applied to seat nos.1,2,3,4,5 &
6 Seat no.1 will goto A, 2to B 3toC(SC, 4 to E
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(SC), seat nos.5& will not get filled in by the reserved
category candi dates as there are no ST or OBC candi dates who
have obtained 50% and nore marks. These two seats which
remain unfilled will go to D and F general category
candi dates who have obtained nore than 50% mar ks, but who
could not be accommpdated in the seats avail able to general
category of candidates as the | ast candidate in the general
category who got adnission though SC, was havi ng 65% nar ks.
Thus the situation would be the two seats i.e. seat nos. 5
and 6 which are reserved for ST and OBC and were ot herwi se
not available to general category of candi dates woul d not go
to eligible and qualified ST and OBC candi dates nanely, H
and J even though they had obtai ned MBBS degrees and had the
basic qualification and eligibility for being admitted to
the seats reserved for them That may affect the real
pur pose under | yi ng reservation under Article 15(4).
Situation No.2: We may now take the alternative situation

for consideration : If the mnimumaqualifying marks are
reduced to 25% for all categories of candidates to the
rock-bottom permssible limt including SCST and other
reserved —category candidates, then'the following picture
woul d emerge : Seat no.1 will go to A seat no.2 will go to
B, seat no.3 will goto C(SC), seat no.4 which is reserved

for SC candidate will goto E, seat no.5 which is reserved
for ST wll goto J, seat no.6 which is reserved for OBC
will goto H Al six seats will be filled up by A B, CEJ
& H  Thus even if the m ni mum passing marks are uniformy
reduced to 25% which'is the perm ssible rock- bottom as seen
earlier the general category candidates will get the sane
seats which would have been available to themeven if the
m ni mum qualifying marks for adm ssion would have been
uniformy kept at 50%for all candidates at~ the entrance
test. But what will happen is, that by reduction of these
qualifying marks to 25%all the reserved category seats 4 to
6 will get filled in by otherwise eligible and qualified
reserved category candidates E,J and H and there will renmain
no occasion for making any of such seats available 'to |left
out general category candidates |ike D and F for whom they
were not neant even otherw se and reservation of ‘seats under
Article 15(4) would get fully fructified.

Situation no.3: Now | et us assunme that for general
category candidates mnimum passing marks at the entrance
test are kept at 50% but for reserved category candi dates
the passing marks are reduced to the pernissible rock-bottom
limt of 25% |If that happens, the result would remain the
same, nanely, as found in situation no.2, i.e. "Awll be
admtted to seat no.1, Bwll be admtted to seat no.2, C
(SC) will be admtted to seat no.3, Ewll be admtted to
seat no.4 reserved for SC, J will be adnitted to seat/ no.5
reserved for ST and Hw Il be admtted to seat no.6 reserved
for OBC. Then the net result woul d be that because of the
l[imted deviation of mninumaqualifying marks only for
reserved category candidates, E, J & H who would have
otherwise been admtted to reserved category seats even if
there was wuniversal and uniformreduction of qualifying
marks at 25% will get the sanme benefit without affecting
the admission of general category candi dates. Situation
No. 4: As m ni mum qual i fying marks for reserved category of
candi dates are Kkept at 25%and are not reduced below the
sane, candidate N who is a SC candi date and who has obt ai ned
only 21%passing marks at the entrance test will be totally
rul ed out of consideration, but even if the qualifying marks
are reduced to belowthe permissible linmt of 25% N will
not get any seat as the seat reserved for such candidates is
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only one being no. 4 in the said course of study and is
al ready occupied by E who is a nore neritorious SC candi date
gua N. Situation No.5: Now let us consider a situation
wherein E a SC candidate, who is entitled to reserved
category seat no.4 and has excluded Dwho is a genera

category candidate who has obtained more marks than him
because of such permissible reservation of a seat for him

for any reason does not join the course of study and his
seat becones vacant, then in such a situation, the follow ng
picture may energe in different categories of cases where

m ni mum passing marks are fixed differently : i) In case E
is not avail able and 50% m ni mum passi ng marks are fixed for
all categories of candidates then seat no.1 will go to A

seat no.2 will go to B., seat no.3 will goto C, seat no.4
would not go to N who i's the next eligible SC candi date who
has qualified for being admitted but has got Iess than
passing marks at the entrance test. That seat will remain
unoccupied and will go to the general category candidate D
Seat no.5 which is reserved for ST person also cannot go to
J as he has got less than the passing marks. Seat no.5 will
therefore, go to F. Seat no.6 reserved for OBC also wll
not go to H as he has got only 48% marks, less than the
m ni num passing nmarks. Hi s 'seat will go to general category
candi dates who are in the waiting list and will be offered
to G who has just got the passing narks. Thus in the
absence of availability of E the six seats will go as under

ABCDF &G | Thus all the reserved category seats wll
remain unfilled by reserved category candi dates and will be
added to general category seats.  Result will be reservation
under Article 15(4) will totally fail. ii) Now let us take
anot her category of situation where mnimum passing narks
are fixed at 25%for all candidates. |In that case even if E
is not available then the first three general category seats
will go to A B, C and the 4th seat reserved for SC candi date
will remain unfilled as the next available eligible SC
candidate is N who has got |ess than 25% m ni num marks. So
his seat will go to the general category candidate who is in
the waiting list nanely, D. Wile seat no.4 reserved for ST

candidate will go to J and seat no.6 reserved for OBC
candidate wll go to H Therefore, the net result will be
as under : 1 to 6 seats will go to AB,CD/J &H~ iii) The

same result would follow for general category candi dates
even if the mninmumpassing marks are fixed at 50% and for
the reserved category candidates the mininum qualifying
marks are reduced to 25% Then the first three seats wll

go to A B, C, and seat no.4 not occupied by Ea SC candi date
cannot go to N the next SC candi date who has got less than
25% marks. It will be occupied by D from the genera

category candi dates. Wiile seat no.5 will gotoJ a ST
candi date who has nore than 25% narks and seat no.6 will go
to Hwho is a OBC candi date havi ng got 48% marks. ~ Thus the
six seats will goto AB,CDJ&H Thus it is clear that
where the mninum passing marks are uniformy reduced for
all candidates or they are reduced only for backward class
candidates but to the sane extent, the result regarding
occupation of these seats by general category candi dates and
reserved candidates would remain the same if E does not

occupy the seat available to himas an SC candidate. iv) If
for any reason the mnimumqualifying marks for reserved
category candi dates are still further reduced to 20%then in

the absence of availability of a SC candidate E, the next SC
candidate N having 21% may get it and occupy the seat

reserved for a SC candidate. |In such a situation the
following picture wll emerge: 1to 3 will goto ABC
seat no.4 reserved for SC candidate will go to N and seat

N
Z
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no.5 wll go to ST candidate J and seat no.6 reserved for
BC candidate wll goto H Resultantly no seat wll be

left for being nmade avail able to general category candi date
D and he will get excluded. But as we have seen earlier, if
concession or dilution of mnimmqualifying marks at the
entrance test for adm ssion to postgraduate medi cal courses
is kept within the permssible limt of 50%dilution and can
go down only up to 25% m ni mum qual i fying marks for reserved
category candidates then N in no case would get in to
di splace D who is a general category candi date and who had
an opportunity to get in vis-a-vis the seat reserved for SC
candidate as E the eligible SC candidate is not avail able at
a given point of tinme. The aforesaid illustration shows
that as C (SC candidate) has got the seat in genera

category on his own nerit his occupancy is not to be
consi dered while granting adnmission to the seat reserved for
SC candidate as held by a Constitution bench decision of
this Court in RK  Sabharwal & Os. vs. State of Punjab &
Os., 11995(2) SCC 745. W nmay at this stage refer to
decision  of a three Judge bench of this court in Dr.
Pradeep Jain & Ors. vs. _Union of India & Os., 1984(3) SCC
654, wherein in the -context of reservation in nedica

education cour ses on the basis of territorial or
institutional preference, Bhagwati, J., speaking for the
court in para 22 of the Report observed as under : But as

far as adnissions to postgraduate courses, such as M5, MD
and the like are concerned, it would be eninently desirable
not to provide for any reservation based on residence
requirement within the State or on institutional preference.
There the excellence cannot be conmprom sed by any other
consi derations because that would be detrinmental. to the
interest of the nation. It is of course true that the
af oresaid observations were made not-with reference to any
reservations as per Article 15(4). However, whil e
considering the extent of dilution of m ninum passing marks
in the entrance examnation for~ admi ssion of reserved
category candidates to postgraduate nedical courses, the
permssible limt bel ow which the concessions available to
reserved category of candidates cannot be permitted to go,
woul d require serious consideration, otherwise nerit would
be totally by-passed and jeopardised. It is also pertinent
to note that in the aforesaid decision the permssible limt
of reservation by way of institutional preference was held
to be only up to 50% of the total avail abl e seats. Wi | e
dealing with the scope and anbit of reservation ~under
Article 15(4) in postgraduate courses, which of course is
not in challenge before us, we have also to keep in view,
the observations of the nine Judge bench of this Court in
Indra Sawhneys case (supra). In para 146 of the Report at
page 401 Pandian, J., concurring with the min najority
deci si on rendered by Jeevan Reddy, J., observed that : The
basic policy of reservation is to off-set the inequality and
renove the manifest inbalance, the victims of which for
bygone generations I|ag far behind and demand equality by

special preferences and their strategies. Therefore, a
conpr ehensi ve net hodol ogi cal appr oach enconpassi ng
jurisprudential, conparative, historical and anthropol ogi ca
condi tions is necessary. Such consi derations rai se

controversial issues transcending the routine | egal exercise
because certain social groups who are inherently unequal and
who have fallen victine of societal discrimnation require
conpensatory treatnment. Needless to enphasise that equality
in fact or substantive equality involves the necessity of
beneficial treatment in order to attain the result which
establishes an equilibrium between two sections placed

n
o]




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 31 of 63

unequal | y.

Sane |learned Judge at pages 402-403 of the Report
consi dered a passage by Allan P. Sindler in his book Bakke,
Defunis and Mnority Adm ssions (The Quest for Equa
Qpportunity) which dealt with a running race between two
persons i.e. one who has his | egs shackled and anot her not.
In such a race between unequals it was found necessary to
renove the inequality between the two runners by giving
conpensatory edge to the shackl ed runner. The |earned Judge
also noted the submission of |earned counsel for the
petitioners who denonstrably explained that as unwatered
seeds do not germ nate, unprotected backward class citizens
will whither away. In the earlier Constitution bench
judgrment in MR Balaji vs. State of Msore (supra),
Gaj endr agadkar, J., ~at page 467 of the Report, this Court
made the follow ng pertinent observations with reference to
Article 15(4) -~ When Art.15(4) refers to the specia
provi sion for the advancenent of certain classes or
schedul ed castes or scheduled tribes, it must not be ignored
that the provision which is authorised to be nmade is a
special provision; it i's not-a provision which is exclusive
in character, so that in looking after the advancenent of
those classes, the State would be justified in ignoring
al together the advancenent of the rest of the society. It
is because the interests of the society at large would be
served by pronoting the advancenent of the weaker elenents
in the society that Art.15(4) authorises special provision
to be made.

W nmmy also refer to the contention of |earned senior
counsel Shri Rajendra Sachar, placing reliance on page 474
of the Report in MR Balajis case (supra) to the effect
that the efficiency of admnistration is of such paramount
i mportance that it would be unwise and i npermi ssible to make
any reservation at the cost of efficiency of adm nistration
and that it was undoubtedly the effect of Article 335.
Therefore, what is true inregard to Art.15(4) is equally
true in regard to Art.16(4). These observations, strongly
relied wupon by Shri Sachar for inporting the inmpact of
Article 335 on the reservations under Article 15(4) cannot
be treated to be of any real assistance to him The
af oresaid observations were nmade by the Constitution bench
whi | e considering the reasonabl eness of reservation of seats
in educational institutions and for highlighting the point
that such reservation of seats should not be nmore than 50%
and reservation of 68% of seats was not wthin the
permssible limt of special provision under Article 15(4).
From these observations, it cannot necessarily follow that
admi ssion to such reserved seats can tantanount to
appoi ntnents to any posts to which Article 335 would get
directly attracted. VWi | e considering the pernissible
l[imts of dilution of mninmumpassing marks for reserved
cat egory candi dates appearing at the entrance test for being
called for counselling for adm ssions to postgraduate
nedi cal courses, we have to keep in view the salient fact
that different universities exani ning students for obtaining
MBBS degrees on the basis of the same syllabus my have
di fferent vyardsticks and standards of assessment of papers
and, therefore, students passing their MBS exam nations
from different universities cannot ipso facto be treated to
be equally neritorious and consequently the conmon entrance
test for adnmission to postgraduate courses cannot be said to
be totally wuncalled for. However, because reservation of
seats at postgraduate educational |evel is countenanced, as
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a logical corollary, to nake effective the reservations and
with a view to seeing that the reserved category students do
not get excluded fromgetting admtted as far as possible,
provision for lesser qualifying marks for reserved category
candi dates at the common entrance test cannot be said to be
totally illegal. However, wth a view to seeing that
crutches provided to such weaker sections of society do not
cripple themfor ever, the dilution of passing marks at the
conmon entrance test at which such reserved category
candi dates appear after obtaining their MBBS degrees from
different universities cannot be totally arbitrary and nust
have a perm ssible rock-bottomlinmt below which it cannot
go and that is why it is reasonable to hold that when
reservation of seats under Article 15(4) in postgraduate
nmedi cal courses cannot exceed 50% as held by t he
Constitution bench in MR Balajis case (supra) then on
the sane |ine of reasoning additional facilities to be given
to such reserved category candidates for being admtted to
the seats reserved for themin the postgraduate nedica
courses. ‘also should not exceed the permssible linmt of 50%
dilution fromthe general cut-off marks provided wuniformy
for general category of candidates conpeting for adnission
to such limted nunber of seats at postgraduate |evel.
Wiile dealing with the question of dilution of mninum
passing marks for reserved category of candi dates appearing
at the entrance tests for adm ssion to postgraduate courses
it has to be kept in view that general category students
form a separate 'class as conmpared to reserved category
candi dates for whom seats are reserved under Article 15(4).
Once that is kept in.view, as alogical corollary, it mnust
follow that to nake such reservations effective appropriate
dilution of the mininumcut-off marks for students bel onging
to the reserved category woul d beconme permissible subject to
the rider that such dilution should not be so unreasonable
as to go out of the beneficial protective unbrella of
Article 15(4) as seen earlier. |[If that happens it would
squarely get hit by Article 15(1) read with Article 14 of
the Constitution of India. However, within such permssible
l[imts such dilution for different reserved categories of
candi dates who nmay be given benefit of sliding scales of
reduced passing marks as required by exigencies of situation
woul d remain |egal and val i d. In this connecti on
observations in the Constitution bench judgnent of this
court in Chitra Ghosh & Anr. vs. Union of India & Os.
(supra), wherein Gover, J., spoke for the Constitution
bench as to which we have nade a detail ed reference earlier
are required to be kept in view To recapitulate, it has
been held that selection of eligible candidates for
adm ssion to nedical courses can be made by classifying such
candi dates category-w se keeping in view the services’ from

which they are drawn. The aforesaid decision- of the
Constitution bench was directly concer ned wi th the
admi ssions in nmedical colleges. It would squarely get
attracted while deciding the present controversy. It is

obvious that if for adm ssion to a nmedical education course
at gross-root level of MBBS, different rules for selecting
candidates fromdifferent sources fromwhich they are to be
drawn are countenanced, then even at the stage of adm ssion
at postgraduate level, the ratio of the aforesaid decision
of the Constitution bench would squarely get attracted and
would permt separate treatnment for students drawn from
different sources. It is of course true that in the said
case, the Constitution bench was concerned wth the
noni nati ons nade by the Central Governnment on seats reserved
for such nom nees. However, that would not whittle down the
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decision of the Constitution bench to the effect that while
imparting education in theory and practice in nedica
courses of study, the source from which candi dates are drawn
can be a relevant classificatory criterion and there can be
different rules in the matter of selection of candidates
drawmn fromdifferent sources. It is axiomatic that reserved
category candidates conpeting for being selected to the
seats reserved for themin postgraduate nedical courses as
per the mandate of Article 15(4) of the Constitution have to
conpete inter se with their own coll eagues from the sane
categories and not necessarily have to conpete with genera
category candidates who formentirely a different class.
Once such classification is countenanced, as a necessary
concomtant, separate provision for reserved category of
candi dates form ng a separate class for which reservation of
seats in postgraduate nedical courses is pernmitted cannot be
faulted and hence the dilution of mninmmaqualifying marks
for reserved category of candidates cannot by itself be
treated to be unauthorised or illegal fromany view point.
QO herwi se the very purpose of reserving seats for such cl ass
of candidates  at postgraduate level of nedical education
would be denuded on its real content and the purpose of
reservation would fail. The seats reserved for such
category of persons would go unfilled and will swell the
adm ssion of general category of candi dates for whom these
seats are not at all meant to be made avail able, once the
scheme of reservation of seats under Article 15(4) is held

appl i cabl e. In the light of the aforesaid discussion, the

following conclusions energe : 1) It is permssible to the
JJJJJIIIIIIIIIIIIIID

State authorities which are running and/or controlling the

medical institutions in the States concerned to short-1list

the eligible and qualified MBBS doctors for being considered
for admission to postgraduate nmedical ~ courses in ' these
institutions. For the purpose of such short-listing ful

play is available to the State authorities to exercise
| egislative or executive power as the field is not occupied

till date by any legislation of the Parlianment  on this
aspect in exercise of its legislative powers under Entry 25
of List Ill of the Constitution of India and this topic is

al so not covered by any |egislation under Entry 66 of List |
of the Constitution. 2) The Indian Medical Council Act and
the regulations franmed thereunder do not cover the question
of short-listing of adm ssion of eligible and duly qualified
MBBS doctors who seek admi ssion to different nedica

institutions i mparting postgraduate education run or
controlled by the States concerned. 3) The regulations and
guidelines given by the Medical Council of India in this
connection, though persuasive and not having any binding
force, cannot be totally ignored by the State authorities
but nust be broadly kept in view while undertaking the
exercise of short-listing of eligible candidates for | being
adm tted to postgraduate rmedical cour ses. 4) Wi | e
short-listing candi dates havi ng basic qualifications of MBS
for being considered for admssion to limted nunber  of
vacanci es in postgraduate courses available at the nedica

institutions in the Sates, it is pernmissible for the State
authorities to have conmon entrance tests and to prescribe
m ni mum qualifying marks for passing such tests to enable
the exam nees who pass such test to be called for
counsel | i ng. That would be in addition to the basic
qualification by way of MBBS degree. The performance of the
candi date concerned during the time he or she undertook the
study at MBBS level for ultimately getting the MBBS degree
also would be a relevant consideration for the State
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authorities to be kept in Vi ew. 5) It is equally
perm ssible for the State authorities while undertaking the
aforesaid exercise of short-listingto fix 50% mnimm
qualifying marks at the entrance test for general category
of candidates and to dilute and prescribe | esser percentage
of passing marks for reserved category of candidates as
exigencies of situation nmay require in a given year but in
no case the mnimum qualifying nmarks as reduced for reserved
cat egory of candi dates can go bel ow 25% of passing marks for

such reserved category of candidates. |In other words, a
play is available to the State authorities to prescribe
different mninum passing marks for SC/ ST and OBC eligible
candi dates between 50% and 25% as the prevailing situation
at a given point of time may require. In such categories
for SC, ST & OBC candidates different diluted passing marks
can be prescribed, but this exercise has to be within the
permssible limts of “less than 50% & up to mninum 25%
passing marks for each of such reserved categories. No
el i gi bl e 'candi dat e bel onging to reserved category who does
not obtain m ni mum percent of passing narks as diluted for

such category of candidates by the State authorities can be
considered to be eligible for undertaking postgraduate
medi cal courses in a given year for which he has offered his
candi dature and if ‘any seat reserved for such categories of

candidates remain/unfilled due to non-availability of such
eligible reserved category candidate to fill up such seat,

then the said seat would go to general category candi dates
and wll be available in the order of nerit in the |ight of

mar ks obt ai ned by such wai t-listed general cat egory
candi dates having obtained requisite passing nmarks who
otherwi se could not get admtted due to non-availability of

general category seats earlier. The ratio of ' various
deci sions of this court considered herein above will have to
be implemented in the light of the aforesaid conclusions to
which we have reached. The aforesaid practice has to be
foll owed and should hold the field fromyear to year so |ong
as the Parlianent does not pass any legislation for

regul ating admi ssion to postgraduate nedical courses either

by separate legislation or by appropriately anmendi ng /| ndi an
Medi cal Council Act by enpowering the Medical Council of

India to prescribe such regulations. The wit petitions and
the civil appeal arising out of the special leave petition
as well as the review petitions would stand disposed of

accordingly in the aforesaid terns and the judgnents
rendered by the H gh Courts will stand nodified and the

i mpugned orders passed by the State authorities will also
stand set aside accordingly. However, the present judgnent
will operate purely prospectively and will not' affect. the

adm ssions already granted by the concerned authorities in
the postgraduate nedical courses prior to the date of  this
j udgrent . In other words, the State authorities will have
to conply with the directions contained in this judgnment and
put their house in order for regulating the adm ssions to
post graduate nmedical courses starting hereinafter in the
medi cal institutions concerned.

Ms. Sujata V.Manohar, J.

Leave granted in SLP(C) No.12231 of 1997.

~
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The following issue fornulated by this Court at the
conmencenent of hearing, requires consideration: "The
guestion is whether apart fromproviding reservation for
admi ssion to the Post G aduate Courses in Engineering and
Medi cine for special category candidates, it is open to the
State to prescribe different adm ssion criteria, in the
sense of prescribing different mninumqualifying marks, for
special category candidates seeking adm ssion under the
reserved category."

"This question certainly requires consideration of the
Constitution Bench as it arises and is likely to arise in a
nunber of cases in different institutions of the country and
needs to be decided authoritatively keeping in view the
observations made  in three different two or three-Judge
Bench judgnents”. These judgnments are Ajay Kumar Singh &
Os. V. State of Bihar & Os. ([1994] 4 SCC 401), Dr.
Sadhna Devi-& Ors. v. State of UP. & Os. ([1997] 3 SCC
90) and Post Graduate Institute of Medical Education &
Research, Chandigarh & Ors. ~v. K L. Narasinmhan & Anr.
([1997] 6 SCC 283)

Fact s:

The State of Utar Pradesh has prescribed a Post
G aduate Medical Entrance Examination for adnission to Post
Graduate Degree/Diploma courses in medicine.” This is 1in
conformity wth the relevant Regulations of the Medical
Council of India. By G O dated 11.10.1994, the State
CGovernment fixed a cut-off percentage of 45% marks in the
Post Graduate Medical Entrance Exanination (PGVEE) for
adnmi ssion of the general category candidates to the Post
G aduate Courses in Medicine.~ The cutoff percentage of
marks for the reserved category candi dates viz. Schedul ed
Cast es, Schedul ed Tribes etc. was fixed at 35%
Thereafter, by another GO dated 31.8.1995 the State of
Utar Pradesh conmpletely did away with a cut-off percentage
of marks in respect of the reserved category candi dates so
that there were no mnimmaqualifying marks in-~the Post
Graduate Medical Entrance Exami nation prescribed for the
reserved category candi dates who were seeking adm ssion to
the Post Graduate Courses.

This GO of 31.8.1995 was chall enged before this
Court in Wit Petition (C No.679 of 1995 Dr.  Sadhna Devi &
Os. V. State of UP. & Os. [1997] 3 SCC [ 90). Thi s
Court, by its judgnment dated 19.2.1997, held that ~ while
laying down mininumaqualifying marks for admission to the
Post Graduate Courses, it was not open to the Governnent to

say that there will be no minimumqualifying marks for the
reserved category of candidates. |If this is done, ‘nerit
will be sacrificed altogether. This Court struck down G O

dated 31.8.1995.

After the said decision, the State of U P. i ssued
another GO dated 2.4.1997 under which the cut-off
percentage of marks for the reserved category candi dates was
restored at 35% However, the State of U P. noved an
application before this Court, being I.A  No.2 of 1997 Dr.
Sadhna Devi (Supra) in which the State of U P. (inter alia)
prayed that it should be given the liberty to reduce the
cut-off percentage from35%to 20% for the reserved category
candi dates who appear in the PGVEE for 1997. W t hout
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wai ting for a decision, by an Ordinance dated 15.6.1997, the
State of U P. reduced the m nimum qualifying marks for the
reserved category candi dates appearing in the PGVEE 1997
from 35% to 20% This Ordinance is challenged in the
present Wit Petition (C) No.300 of 1997. The O di nance has
now been replaced by the Uttar Pradesh Post G aduate Medica
Educati on (Reservation for Schedul ed Castes, Schedul ed
Tri bes and Oher Backward Classes) Act, 1997. The
petitioners have now amended the said wit petition to
chal | enge this Act.

For adm ssions effected in 1998, the State of UP
again prescribed a cut-off percentage of 20% marks for the
reserved category candi dates. Learned counsel for the State

of U P. has further stated that for the current vyear’s
admi ssion, i.e. for admssion tothe PGME E 1999, the
State has introduced a Bill in the Legislative Assenbly

prescribing the same cut-off percentage of 20% marks for the
reserved category candi dates.

The |l ower percentage of qualifying nmarks prescribed
for the schedul ed caste, schedul ed tribe and backward cl ass
candi dates are in conjunction with the follow ng reservation
of seats at the PQVEE

Schedul ed Castes : 21% Schedul ed - Tribes : 2%
Backward C asses : 27%In the State of Madhya Pradesh al so
a comon entrance exam nation is held for admission to the
Post G aduate Courses .in Medicine. ~Under the Madhya Pradesh
Medi cal and Dental Post G aduate Entrance Exam nation Rul es,
1997, certain seats were reserved for the Scheduled Caste,
Schedul ed Tribe, BC and in-service candi dates. The Rules,
however, did not |ay down any mi ni mum qualifying marks for
adnmission to the Post Gaduate Courses either for the
general category or for the reserved category of candi dates.
These Rules were challenged by a wit petition before the
Madhya Pradesh H gh Court. Byits judgnent which i's under
challenge in these proceedings, the Madhya Pradesh' Hi gh
Court directed the State Governnent to stipulate m ninmm
qualifying marks in the PGQVEE for all —categories of
candi dates, including the general category candidates, .in
view of the decision of this Court in Dr: Sadhna Devi’s
case (supra).

By GO dated 7.6.1997 the State of Madhya Pradesh
prescribed the follow ng mninmm percentage of qualifying
marks for the reserved category candidates to make them
eligible for counselling and adm ssion to the Post G aduate
Medi cal Cour ses:

Schedul ed Castes : 20% Schedul ed Tribes : “15% O her
Backward C asses : 40%

This Government Order of the State of Madhya Pradesh
i s under chall enge before us.

W have, therefore, to consider whether for admi ssion
to the Post G aduate Medical Courses, it is permissible to
prescribe a |l ower m ni mum percentage of qualifying marks for
the reserved category candi dates as conpared to the genera
category candidates. W do not propose to exam ne whether
reservations are pernissible at the Post G aduate level in
medi ci ne. That issue was not debated before us, and we
express no opinion on it. W need to exam ne only whether
any special provision in the formof |ower qualifying marks
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in the PGQVEE can be prescribed for the reserved category.
The Constitutional |nperative:

The constitutional protection of equality before the
| aw under Article 14 of the Constitution is one of the basic
tenets of the Constitution. It is a cardinal value which
will govern our policies and actions, particularly policies
for enploynment and education. Article 15(1) prohibits State
discrimnation on the ground (anong others) of religion
race or caste. Article 16(1) prescribes equality of
opportunity for all in matters relating to enploynent or
appointnent to any office under the State. Article 16(2)
prohibits discrimnation on the ground (anong others) of
religion, race, caste or descent. At the same tine, the
Constitution permits preferential treatnment for historically
di sadvantaged groups in the ~context of entrenched and
clearly perceived social inequalities. That is why Article
16(4) permts reservation of appointnents or posts in favour
of any backward class which is not adequately represented in
the services under the State. ~Reservation is linked with
adequate representation in the services. Reservation is
thus a dynamic and flexi bl e concept. The departure fromthe
principle of equality of opportunity has to be constantly
wat ched. So long as‘'the backward group is not adequately
represented in the services under the State, reservations
should be made. dearly, reservations have been consi dered
as a transitory neasure that will enable the backward to
enter and be adequately represented in the State services
agai nst the backdrop of prejudice and social “discrimnation
But finally, as the social backdrop changes ? ~and a change
in the social backdrop is one of ~the ~constitutiona
i nperatives, as the backward are able to  secure adequate
representation in the services, the reservations will not be
required. Article 335 entersa further caveat. Vi | e
considering the clains of Scheduled Castes and Schedul ed
Tribes for appointnments, the naintenance of efficiency of
adm ni stration shall be kept in sight.

Article 15(4), which was added by the Constitution
First Amendment of 1951, enables the State to nake special
provisions for the advancenent, inter alia, of Schedul ed
Castes and Schedul ed Tribes, notw thstanding Articles 15(1)
and 29(2). The wording of Article 15(4) is simlar to that
of Article 15(3). Article 15(3) was there from inception
It enables special provisions being made  for wonmen and
children notwithstanding Article 15(1) which inposes the
mandate of non- discrimnation on the ground (anong ot hers)
of sex. This was envisaged as a nethod of  protective
di scrim nation. This sanme protective discrimnation was
extended by Article 15(4) to (anmpng others) Scheduled Castes
and Schedul ed Tribes. As a result of the comnbined operation
of these Articles, an array of programmes of compensatory or
protective discrimnation have been pursued by the various

States and the Union Governnent. Marc Galanter, in -his
book, " Conpeti ng Equal ities" has descri bed t he
constitutional schene of conpensatory discrimnation thus:
"These conpensat ory di scrimnation pol i ci es ent ai

systematic departures fromnorns of equality (such as nerit,
evenhandedness, and i ndi fferences of ascriptive

characteristics). These departures are justified in severa
ways: First, preferential treatnent nay be viewed as needed
assurance of personal fairness, a guarantee against the
persi stence of discrimnation in subtle and indirect forns.
Second, such policies are justified in terns of beneficia
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results that they will presumably pronpbte: integration, use
of neglected talent, nore equitable distribution, etc. Wth
these two - the anti-discrimnation thene and the genera
wel fare theme - s entw ned a notion of hi storica

restitution or reparation to offset the systematic and
cunmul ative deprivations suffered by |lower castes in the
past. These nmultiple justifications poi nt to the
conpl exities of pursuing such a policy and of assessing its
performance." Since every such policy makes a departure from
the equality norm though in a perm ssible manner, for the
benefit of the backward, it has to be designed and worked in
a manner conducive to the ultimate building up of an
egalitarian non-discrimunating society. That is its fina

constitutional justification. Therefore, programes and
policies of conpensatory discrimnation under Article 15(4)
have to be designed and pursued to achieve this ultimte
nati onal interest. At-the same time, the progranmes and
pol i ci es cannot be unreasonable or arbitrary, nor can they
be executed in a nmanner whi ch underm nes other vital public

interests or the general good of all. Al public polices,
therefore, in this area have to be tested on the anvil of
reasonabl eness and ultimate public good. In the case of

Article 16(4) the Constitution nakers explicitly spelt out
in Article 335 one such public good which cannot be
sacrificed, nanely, the necessity of naintaining efficiency
in administration. Article 15(4) al so nust be wused, and
pol i ci es under it framed, in a reasonabl e manner
consistently with the ultimte public interests.

In the case of MR Balaji & Os. V. State of
Mysore ([1963] Suppl. 1 SCR 439 at pages 466-467), a
Constitution Bench of this Court considered this very
guestion relating to the extent of special provisions which
it would be conpetent for the State to make, under ' Article
15(4). This Court accepted the submission that Article
15(4) must be read in the light of Article 46 and that under
it, the educational and econonmic interests of the weaker
sections of the people can be pronoted properly and
liberally, to establish social and econom c equality. The
Court said, "No one can dispute the proposition that
political freedomand even fundamental rights can have very
little neaning or significance for the backward cl asses and
the Scheduled Castes and Schedul ed Tribes unless the
backwardness and inequality fromwhich they suffer -are
i medi ately redressed"

The Court, however, rejected the argunment that the
absence of any limtation on the State’s power to make an
adequate special provision under Article 15(4) indicates
that if the problemof backward classes of citizens and
Schedul ed Castes and Schedul ed Tribes in any given State is
of such a magnitude that it requires the reservation of al
seats in the higher educational institutions, it would be
open to the State to take that course. This Court said:
"When Article 15(4) refers to the special provisions for the
advancenent of certain classes or Scheduled Castes or
Schedul ed Tribes, it nust not be ignored that the provision
which is authorised to be nade is a special provision; it
is not a provision which is exclusive in character so that,
in looking after the advancenment of those classes the State
woul d be justified in ignoring altogether the advancenent of
the rest of the society. It is because the interests of the
soci ety at large would be served by pronoting t he
advancenent of the weaker elenments in the society that
Article 15(4) authorises special provision to be nade. But
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if a provision which is in the nature of an exception
conpl etely excludes the rest of the society, that clearly is
outside the scope of Article 15(4). It would be extrenely
unreasonable to assunme that in enacting Article 15(4) the
Parliament intended to provide that where the advancement of
the Backward C asses or the Schedul ed Castes and Tri bes was

concer ned, the fundanental rights of the citizens
constituting the rest of the society were to be conpletely
and absol utely ignored." This Court struck down a

reservation of 68% nade for backward cl asses for adm ssion
to Medical and Engineering Courses in the university. This
Court further observed, (at page 407) "A special provision

contenplated by Article 15(4), |like reservation of posts and
appoi ntnents contenplated by Article 16(4), must be wthin
reasonable limts. The interest of weaker sections of

society which are a first charge on the States and the
Centre have to be adjusted with the interest of the
conmunity  as a whole". The Court also said that while
consi dering the reasonabl eness of the extent of reservation
one could not lose sight of the fact that the adm ssions
were to institutes of hi gher learning and i nvol ved
prof essional and technical colleges. "The demand for
technicians, scientists, doctors, econom sts, engineers and
experts for the further econom c advancenent of the country
is so great that it would cause grave prejudice to nationa
interests if considerations of nerit are conpletely excluded
by whol esal e reservation of seats in-all technical, nedica
or engi neering colleges or institutions of that kind." (Page
468) Therefore, consideration of national interest and the
interests of the community or society as a whol e cannot be
ignored in determning the reasonableness of a specia
provi si on under Article 15(4).

In the case of Dr. Jagdish Saran & Ors. v. Union of
India ([1980] 2 SCC 768), reservation of 70% of seats for
the local candidates in admssions to the Post G aduate
Medi cal Courses by the Del hi University was struck down by
this Court. Wile doing so, Krishna lyer J. speaking for
the Court spelt out the anbits of Articles 14 and 15. He
said, (at page 778) "But it nust be remenbered that
exceptions cannot overrule the rule itself by running riot
or by making reservations as a matter of course in every
university and every course. For instance, you cannot
whol Iy exclude neritorious candidates as that will~ pronpte
sub-standard candidates and bring about a fall in nedica
conpet ence injurious in the Ilong run to t he very
region.......... Nor can the very best be rejected from
adm ssion because that wll be a national loss and the
interests of no region can be higher than those of the
nati on. So, wthin these linmtations without going into
excesses there is room for play of the State's policy
choices." He further observed, "The first caution is that
reservation nust be Kkept in check by the demands of
conpet ence. You cannot extend the shelter of reservation
where m nimumqualifications are absent. Simlarly, all the
best talent cannot be conpletely excluded by wholesale
reservation...... A fair pref er ence, a reasonabl e
reservation, a just adjustment of the prior needs and rea
potentials of the weak with the partial recognition of the
presence of conmpetitive nmerit - such is the dynamc of
social justice which animates the three egalitarian articles
of the Constitution."

"Flowing fromthe sanme stream of equalismis another
[imtation. The basic nedical needs of a region or the

N
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preferential push justified for a handi capped group cannot
prevail in the sane neasure at the highest scales of

speciality where the best scale or talent nmust be handpi cked
by selecting according to capability. At the level of
P.H. D., M D. or levels of higher proficiency wher e
international neasure of talent is made, where |osing one
great scientist or technologist in the making is a nationa
| oss, the considerations we have expended upon as inportant,
lose their potency, where equality nmeasured by natching
excel l ence has nore neaning and cannot be diluted nuch
wi t hout grave risk."

The same reasoning runs through Dr. Pradeep Jain &
Os. V. Union of India & Ors. ([1984] 3 SCC 654). It
dealt with reservation of seats for the residents of the
State or the students of the same university for admi ssion
to the medical colleges. The Court said, (at page 676)
"Now, the concept of equality under the Constitutionis a
dynam ¢ concept. It takes within its sweep every process of
equal i sation and protective discrimnation. Equality nust
not remain mere ideal indentation'but it mnust beconme a
living reality for the large masses of people............
It is, therefore, necessary to take into account de facto
inequalities which exist in the society and to take
affirmative action by way of giving preference to the
socially and econom cal |y di sadvant aged per sons or
inflicting handicaps on those nore advantageously placed in
order to bring about real equality." The Court after
considering institutional and residential preferences for
adm ssion to the MB:.S. S. course, said that different
consi derati ons woul d prevai l in consi deri ng such
reservations for admi ssion to the Post G aduate Courses such
as MD., MS and the like. It said, (at page 691) "There
we cannot allow excellence to be conprom sed by any ' other
consi derations because that would be detrinmental to the
interest of the nation.” Quoting the observation of Justice
Krishna Ilyer in Dr. Jagdish Saran case (supra) the Court

said, "This proposition has far greater inmportance when we
reach the higher |levels of education like Post G aduate
Cour ses. After all, top technological expertise in any
vital field like medicine is a nation's human asset w thout
which its advance and devel opnent will be stunted. The role
of high grade skill or special talent may be less at the
| esser |evels of education, jobs and disciplines of socia
i nconsequence, but nor e at the hi gher | evel s of

sophisticated skills and strategic enploynment. To  deval ue
merit at the sunmit is to tenporise wth the country’s
devel opnent in the vital areas of professional | expertise."
(underlining ours)

A simlar strand of thought runs through | ndra Sawhney
& Os. V. Union of India & Ors. ([1992] Supp.(3) SCC
217), where a Bench of nine Judges of this Court considered
the nature, anplitude and scope of the constitutiona
provisions relating to reservations in the services of the
State. Jeevan Reddy J. speaking for the mngjority (in
paragraph 836) stated that the very idea of reservation
implies selection of a less neritorious person. At the sane
time, we recognise that this nuch cost has to be paid if the
constitutional promse of social justice is to be redeened.
W also fornmally believe that given an opportunity, nenbers
of these <classes are bound to overcome their initia
di sadvantages and would conpete with ? and may in sone
cases excel ? nenbers on open conpetition. Having said
this, the Court went on to add, (in paragraph 838) "W are

n
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of the opinion that there are certain services and positions
where either on account of nature of duties attached to them
or the level (in the hierarchy) at which they obtain, nerit
as explained herein above alone counts. |n such situations
it may not be advisable to provide for reservations. For
exanpl e, technical posts in research and devel opnent
organi sati ons/departnents/institutions, in specialities and
super-specialities in nmedicine, engineering and other such
courses in physical science and mathematics, in defence
services and in the establishnments connected therewith."
(underlining ours)

A simlar view has been taken in Mhan Bir Singh
Chawa v. Punjab University, Chandigarh & Anr. ([1997] 2
SCC 171) where this Court said that at higher Ilevels of
education it would be dangerous to depreciate nmerit and
excel | ence. The hi gher-you go.in the | adder of education
the | esser should be the reservation. |In Dr. Sadhna Devi’s
case (supra) alsothis Court has expressed a doubt as to
whet her t'here can be reservations at the Post G aduate |eve

in Medicine.

We are, however, not directly concerned wth the
guestion of reservations at the Post G aduate level in
Medi ci ne. We are/concerned with another special provision

under Article 15(4) nmade at the stage of admission to the
Post Graduate Medical Courses, nanely, providing for |esser
qual i fying marks or no qualifying marks for the nenbers of
the Schedul ed Castes and Scheduled Tribes for admi ssion to
the Post G aduate Medical Courses. Any special . provision
under Article 15(4) has to balance the inportance of having,
at the higher Ilevels of education, students who are
meritorious and who have secured admission on their nerit,
as against the social equity of giving conpensatory benefit
of admission to the Scheduled Caste and Scheduled Tribe
candi dates who are in a disadvantaged position. The sane
reasoni ng whi ch propelled this Court to underl i ne
reasonabl eness of a special provision, and the  nationa
interest in giving at the highest |evel of education, the
few seats at the top of the educational pyranmd only on the
basis of nerit and excellence, applies equally to a special
provision in the formof |lower qualifying marks for the
backward at the highest |evels of education

It is of course, important to provide adequate
educational opportunities for all since it is education
which ultimately shapes life. It is the source of that thin
stream of reason which alone can nurture a nation's  ful
potenti al . Moreover, in a denocratic society, it is
extremely inportant that the population is literate and is
able to acquire information that shapes its decisions.

The spread of primary education has to be w de enough

to cover all sections of the society whether forward or
backwar d. A large percentage of reservations for the
backward would be justified at this |evel. These are
required in individual as well as national interest. A
uni versity |l evel education upto graduation, also enables the
i ndi vidual concerned to secure better enploynent. It is

perm ssi ble and necessary at this level to have reasonable
reservations for the backward so that they nay al so be able
to avail of these opportunities for betternent through
education, to which they may not have access if the college
adnmissions are entirely by nerit as judged by the marks
obtained in the qualifying examnation. At the |evel of

84
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hi gher post-graduate university education, however, apart
from the individual self interest of the candidate, or the

national interest in pronoting equality, a nore inportant
national interest comes into play. The facilities for
training or education at this level, by their very nature,
are not available in abundance. It is essential in the
national interest that these special facilities are made

avai l able to persons of high calibre possessing the highest
degree of nmerit so that the nation can shape their
exceptional talent that is capable of contributing to the
progress of human know edge, creation and utilisation of new

medi cal, technical or other techni ques, extending the
frontiers of know edge  through research work - in fact
everything that gives to a nation excellence and ability to
conpete internationally in professional, technical and

research fields.

This Court has repeatedly said that at the |level of
superspeci‘al i sation~ there cannot be any reservation because
any dilution of nerit at this |evel would adversely affect
the national goal of having the best possible people at the
hi ghest | evel s of professional” and educational training. At
the level of a super speciality, something nore than a mere
pr of essi onal conpetence as a doctor. is required. A
super-speci al i st acquires expert know edge in his speciality
and is expected to possess exceptional conpetence and skil
in his chosen field, where he may even nake an origina
contribution in the formof new innovative techni ques or new
know edge to fight diseases. It is in public interest that
we pronote these skills. Such-high degrees of skill and
expert know edge in highly specialised areas;,  however,
cannot be acquired by anyone or everyone. For . exanpl e,
speci al i sed sophi sticated know edge and skill and ability to
make right choices of treatnent in critical | nedica
conditions and even ability to innovate and devi ce new |ines
of treatment in critical situations, requires high | evels of
intelligent understanding of nedial know edge or skill and a
high ability to learn fromtechnical literature ‘and from
experi ence. These high abilities are also required for
absorbing highly specialised know edge which is being
inmparted at this level. It is for this reason that it would
be detrinmental to the national interest to have reservations
at this stage. Opportunities for such training are few and
it isin the national interest that these are nmade avail able
to those who can profit fromthemthe nost viz.” the best
brains in the country, irrespective of the class to which
t hey bel ong.

At  the next bel ow stage of post-graduate education in
nedi cal specialities, sinilar considerations also  prevai
though perhaps to a slightly lesser extent than in-‘the super
specialities. But the elenment of public interest in having
the nost meritorious students at this |level of education is
present even at the stage of post-graduate teaching. Those
who have specialised nedical knowedge in their chosen
branch are able to treat better and nore effectively,
patients who are sent to themfor expert diagnosis and
treatment in their specialised field. For a student who
enrols for such speciality courses, an ability to assimlate
and acquire special know edge is required. Not everyone has
this ability. O course intelligence and abilities do not

know any frontiers of caste or class or race or sex. They
can be found anywhere, but not in everyone. Ther ef or e,
sel ection of the right calibre of students is essential in

public interest at the level of specialised post-graduate
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educati on. In view of this supervening public interest
which has to be balanced against the social equity of
providing sone opportunities to the backward who are not
able to qualify on the basis of narks obtained by them for
post-graduate learning, it is for an expert body such as the
Medi cal Council of India, to lay down the extent of
reservations, if any, and the |owering of qualifying marks,
if any, consistent wth the broader public interest in
having the nost conpetent people for specialised training,
and the conpeting public interest in securing social justice
and equality. The deci sion may perhaps, depend upon the
expert body’'s assessnent of the potential of the reserved
category candi dates at a certain |evel of mninumaqualifying
mar ks and whet her those who secure admi ssion on the basis of
such marks to post-graduate courses, can be expected to be
trained in two or three years to cone up to the standards
expected of those with post-graduate qualifications.

The  speciality and super speciality courses in
nedi cine " al'so entail on-hand experience of treating or
operating  on patients inthe attached teaching hospitals.
Those wundergoing these programmes are expected to occupy
posts in the teaching hospitals or discharge duties attached
to such posts. The elements of Article 335, therefore,
col our the selection of candi dates for these courses and the
Rul es framed for this purpose.

In the prenises the special provisions for SCST
candi dat es whet her reservations-or | ower qualifying marks -
at the speciality level have tobe mnimal.  There cannot,
however, be any such special provisions at the |evel of
super specialities.

Entrance Exanination for post-graduate courses and
qual i fyi ng marKks:

Wien a comon entrance examnation is held for
adnmi ssion to postgraduate nedical courses, it is “inportant
t hat passing nmarks or m ni mum- qual i fying nmarks are
prescribed for the exam nation. It was, however, contended
before wus by |earned counsel appearing for the State of
Madhya Pradesh that there is no need to prescribe any
m ni mum qual i fying marks in the common entrance examination

Because all the candidates who appear for the comon
entrance exam nation have passed the MB. B.S. exami nation
which is an essential pre-requisite for admission to
post graduate medical courses. The PGVEE is merely for

screening the eligible candidates.

This argunent ignores the reasons underlying the need
for a common entrance exam nation for post-graduate nedica
courses in a State. There nmay be several universities in a
State which conduct MB.B.S. courses. The courses of study
may not be wuniform The quality of teaching may not - be
uni form The standard of assessment at the MB.B.S
examnation also my not be wuniform in the different
uni versities. Wth the result that in sonme of the better
universities which apply nore strict tests for evaluating
t he per f or mance of students, a higher st andard of
performance is required for getting the passing marks in the
M B. B. S. exam nati on. Simlarly, a higher standard of
performance may be required for getting higher narks than in
other universities. Sone universities nmay assess the
students liberally with the result that the candidates with
| esser know edge nay be able to secure passing marks in the
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M B. B. S. exam nati on; while it may also be easier for
candidates to secure marks at the higher level. A common
entrance exam nati on, t herefore, provides a uniform
criterion for judging the nerit of all candi dates who cone
from different wuniversities. Qovi ously, as soon as one
concedes that there can be differing standards of teaching
and evaluation in different universities, one cannot rule
out the possibility that the candi dates who have passed the
M B.B. S. exam nation froma university which is liberal in
evaluating its students, would not, necessarily, have
passed, had they appeared in an exam nation where a nore
strict wevaluation is nade. Simlarly, candi dates who have
obtained very high marks in the MB.B.S. exam nation where
evaluation is liberal, would have got |esser narks had they
appeared for the examination of a university where stricter
standards were applied. ~Therefore, the purpose of such a
conmon entrance -examination -is not nerely to gr ade
candi dates for selection. The purpose is also to evaluate

all candidates by a conmmon yardstick. One nust, therefore
al so take “into account the possibility that sone of the
candi dates  who nmay have passed the M B.B.S. exam nati on

from nore "generous" universities, may not qualify at the
entrance exam nati on where a better and uniform standard for
judging all the candidates fromdifferent universities is
appl i ed. In the interest of selecting suitable candidates
for specialised education, it is necessary that the comon
entrance exam nation is of a certain standard and qualifying
marks are prescribed for passing that exanination. Thi s
al one will bal ance  the conpeting equities of having
conpetent students for specialised educationand the need to
provide for sone roomfor the backward even at the stage of
speci al i sed post-graduate educati on which i s one step bel ow
the super specialities.

The subm ssion, therefore, that there need not be any
qual i fyi ng marks prescribed for the comon entrance
exam nation has to be rejected. W have, however, to
consi der whet her different qualifying mar ks can be
prescribed for the open nmerit category of candi dates and the
reserved category of candidates. Normally passing marks for
any exam nation have to be uniformfor all categories of
candi dat es. We are, however, informed that at the stage of
adm ssion to the MB.B.S. course, that is to say, the
initial course in medicine, the Medical Council of 1ndiahas
permtted the reserved category candi dates to be admitted if
they have obtained the qualifying marks of 35% as  agai nst
the qualifying marks of 45% for the general category

candi dat es. It is, therefore, basically for an expert. body
like the Medical Council of India to determ ne whether in
t he common entrance exam nation Vi z. PGVEE, | oner

qual i fying narks can be prescribed for the reserved category
of candi dates as agai nst the general category of candidates;
and if so, how rmuch | ower. There cannot, however, be'a big
disparity in the qualifying marks for the reserved category
of candi dates and the general category of candi dates at the
post-graduate level. This level is only one step below the
apex level of nedical training and education where no
reservations are permissible and selections are entirely on

merit. At only one step below this level the disparity in
qualifying marks, if the expert body permts it, nust be
m ni mal . It nust be kept at a level where it is possible

for the reserved category candi dates to cone up to a certain
| evel of excellence when they qualify in the speciality of
their <choice. It is in public interest that they have this
| evel of excellence.

-
/
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In the present case, the disparity of qualifying marks
being 20%for the reserved category and 45% for the genera
category is too great a disparity to sustain public interest
at the level of post -graduate nedical training and
education. Even for the MB.B.S. course, the difference in
the qualifying nmarks between the reserved category and the
general category is smaller, 35%for the reserved category
and 45% for the general category. W see no logic or
rationale for the difference to be I|arger at t he
post - graduate | evel.

St andard of Education

A large differentiation in the qualifying marks
between the two groups of students would make it very
difficult to maintain the requisite standard of teaching and
training at the post-graduate level. Any good teaching
institution has to take into account the calibre of its
students ‘and their existing level of know edge and skills if

it is to teach effectively any higher courses. |If there are
a nunber of students who have noticeably |lower skills and
know edge, standard -of education will have to be either
lowered to reach these students, or these students will not
be able to benefit fromor assimlate higher |evels of
teaching, resulting in frustration and failures. It would

also result in a wastage of opportunities for specialised
training and know edge which are by their wvery nature,
limted.

It is, therefore, wong to say that the standard of
education is not affected by admtting students with |ow
qualifying marks, or that the standard of education is
affected only by those factors which cone into play ' after
the students are admitted. Nor-will passing a comon fina
exam nati on guarantee a good standard of know edge. There
is a great deal of difference in the know edge and skills of
those passing wth a high percentage of marks and /those
passing with a |ow percentage of nmarks. The reserved
category of students who are chosen for higher levels of
university education nust be in a position to benefit and
improve their skills and know edge and bring it to a leve
conparable wi th the general group, so that when they energe
wi th specialised know edge and qualifications, they are able
to function efficiently in public interest. Providing for
20% marks as qualifying marks for the reserved category of
candi dates and 45% marks for the general category of
candi dates, therefore, is contrary to the mandate of Article
15(4). It is for the Medical Council of India to prescribe
any special qualifying marks for the adnission of the
reserved category candidates to the post-graduate  nedica
cour ses. However, the difference in the qualifying @ nmarks
should be at least the sane as for admission to the
under - graduat e nedi cal courses, if not |ess.

Learned senior counsel M. Bhaskar P. GQGupta for the
intervenors drew our attention to an interesting study done
by R C Davidson in relation to the affirmative action and
ot her special consideration adm ssions at the University of
California, Davis, School of Medicine. The study graded the
students who were adnmitted on a scale (MCAC) with a range
from 1 to 15. On this scale, the students who received
speci al consideration adni ssion had an average score of nine
while the students who were adnitted on open nerit had an
average of 11. However, when both these groups graduated

88



http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 46 of 63

from nedical school both the groups had a high rate of
successful graduation though the general group had a
statistically significant higher rate. The special group
had a graduation rate of 94% while the general group had a
graduation rate of 98% The study also found that the
differences in the abilities of special consideration
students were nore evident in the first and second years of
the curriculum In the third year also the differences were
Vi si bl e. However, the two groups had begun to nerge in
their achievenents; and ultimately by the time the groups
qualified in the final exam nation, there was a convergence
of academ c progress between the special consideration
adm ssion students and the regularly adnmtted students as
the process of training lengthened. A simlar study does
not appear to have been made in our country relating to the
progress of the reserved category candidates in the course
of their studies.  But two things are evident even fromthe
study made by Davidson. The |onger the period of training,
the greater the chances of convergence of the two groups.

Secondly, . both the groups had an initial high score - nore
than halfway up the scale. Also, the initial difference in
their scores was not very large. It was nine as conpared to

el even on a scale of fifteen. Therefore, at a high |evel of
scoring, the narrower the difference, the greater the
chances of convergence. This study, therefore, wll not
help the respondents in the present case because of the
substantial difference in the qualifying marks for adm ssion
prescribed for the reserved category candi dates as agai nst
the general category candi dates; and the very |low | evel of
qualifying marks prescribed. ~Thirdly, at the post-graduate
| evel the course of studiesis relatively shorter and the
course is designed to give high quality speciality education
to the qualified doctors to enable themto excel in their
chosen field of speciality. Therefore, unless thereis a
proper control at the stage of adnission, on the different
categories of the students who areadnmtted, and unless the
di fferences are kept to a mninmum such differences wll not
di sappear in the course of tine if the course of study is a
speci al i sed course such as a post-graduate course.

VWho should decide the qualifying marks and™ will it
affect the standard of education

Learned counsel for the States of Uttar Pradesh -and
Madhya Pradesh contend that it is for the States to decide
the qualifying marks which should be prescribed for the
reserved category candidates at the PGQVEE. It is a nmatter
of state policy. The Medical Council of India cannot . have
any say in prescribing the qualifying marks for the PGQVEE
The two States have contended that it is the State /which
controls adnmissions to the post - graduate courses in
medi ci ne. It is for the State to deci de whether to provide
a comon entrance exam nation or not. This exam nation may
or may not have any mninum qualifying marks or it may have
different qualifying marks for different categories  of
candi dat es. It is, therefore, not open to any other
authority to interfere with the rules for admission to the
post - graduat e nmedi cal courses in each State. They have al so
contended that a conmon entrance examination is nerely for
the purpose of screening candidates and since all the
candi dates have passed the M B. B. S. exam nati on t he
standard is not affected even if no mnimm narks are
prescri bed for passing the comon entrance exam nation. The
latter argument we have al ready exam ned and negatived. The
other contention, however, relating to the power of the
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State to control adnissions to the post-graduate courses in
nedi ci ne requires to be exam ned.

The legislative competence of the Parlianent and the
| egi slatures of the States to make |aws under Article 246 is
regul ated by the VIIth Schedule to the Constitution. 1In the
VIIth Schedule as originally in force, Entry 11 of List-11
gave to the States an exclusive power to legislate on
"Education including universities subject to the provisions
of Entries 63, 64, 65 and 66 of List-l and Entry 25 of
List-111." Entry 11 of List-1l was deleted and Entry 25 of
List-111 was anended with effect from3.1.1976 as a result
of the Constitution 42nd Anmendnent Act of 1976. The present
Entry 25 in the Concurrent List is as foll ows:

"Entry 25, List IIl: Education, including technica
education, medical education and universities, subject to
the provisions “of entries 63, 64, 65 and 66 of List |I:
vocational and technical training of |abour."

Entry 25 is subject, inter alia, to Entry 66 of
List-1. Entry 66 of List-l"is as follows:-
"Entry 66, List I: Co-ordination and determ nation of

standards in institutions for higher education or research
and scientific and technical institutions."

Both the Union as well as the States have the power to
| egi sl ate on education including nedical education, subject,
inter alia, to Entry 66 of List-1 which deal's with |aying
down standards in institutions for~ higher education or
research and scientific and technical institutions as also
co-ordination of such standards. A State has, therefore
the right to control education including nedical education
so long as the field is not occupied by any Union
Legi sl ati on. Secondly, the State cannot, while controlling
education in the State, inpinge on standards in institutions
for higher education. Because this is exclusively wthin
the purview of the Union Governnent. Therefore, while
prescribing the criteria for adm ssion to the institutions
for higher education including higher nedical education, the
State cannot adversely affect the standards |aid down by the

Union of India under Entry 66 of List-1. ~Secondly, ~while
consi dering the cases on the subject it is also necessary to
renmenber that from 1977 education including, inter alia,

medi cal and university education, is nowin the Concurrent
List so that the Union can legislate on adm ssion criteria
al so. If it does so, the State will not be -able to
legislate in this field, except as provided in Article 254.

It would not be correct to say that the norns for
adm ssi on have no connection with the standard of education
or that the rules for admission are covered only by Entry 25
of List Ill. Norns of adm ssion can have a direct inpact on
the standards of education. O course, there can be rules
for admission which are consistent with or do not affect
adversely the standards of education prescribed by the Union

in exercise of powers under Entry 66 of List-I. For
exanple, a State may, for admission to the post-graduate
nedi cal courses, lay down qualifications in addition to
those prescribed wunder Entry 66 of List-1. This would be

consistent wi th pronoting higher standards for admission to
the higher educational courses. But any |lowering of the
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nornms laid down can, and do have an adverse effect on the
st andar ds of education in the institutes of hi gher
education. Standards of education in an institution or
col I ege depend on various factors. Some of these are:

(1) The calibre of the teaching staff; (2) A proper
syl labus designed to achieve a high |evel of education in
the given span of tinme; (3) The student-teacher ratio; (4)
The ratio between the students and the hospital beds
avail able to each student; (5) The calibre of the students
admtted to the institution; (6) Equipnment and |aboratory
facilities, or hospital facilities for training in the case
of nedical colleges; (7) Adequate accommpdation for the
college and the attached hospital; and (8) The standard of
exam nations held including the nmanner in which the papers
are set and exam ned and the clinical performance is judged.

Wi l.e considering the standards of education in any
college or institution, the calibre of students who are
admtted " to that institution or college cannot be ignored.
If the students are of a high calibre, training progranmes
can be suitably noul ded so that they can receive the maxi mum
benefit out of a high |level of teaching. |If the calibre of
the students is poor ~or they are unable to follow the
instructions being inmparted, the standard of teaching
necessarily has to be |owered to make them understand the
course which they have undertaken; -and it my not be
possible to reach the | evels of education and training which
can be attained with a bright group. Education involves a
conti nuous i nteraction between the teachers . and the
students. The pace of teaching, the level to which teaching
can rise and the benefit which the -students wultinmately
recei ve, depend as nmuch on the calibre of the students as on
the calibre of the teachers and the availability of adequate
i nfrastructural facilities. That is why a | ower
student-teacher ratio has been considered essential at the
| evel s of higher university education, particularly when the
training to be inparted is highly professional training
requiring individual attention and on-hand training to the
pupils who are already doctors and who are expected to treat
patients in the course of doing their post-graduate courses.

The respondents rely upon sonme observations in _some of
the judgments of this Court in support of their stand that
it is for the State to lay down the rules and nornms for
admi ssi on; and that these do not have any bearing on the
standard of education. In P. Rajendran v. State of Madras
& Os. ([1968] 2 SCR 786), a Constitution Bench of _this
Court considered the validity under Articles 14 and 15(1),
of district- wise reservations nade for seats in the nedica
col | eges. In that <case, the Act in question prescribed
eligibility and qualifications of candidates for adm ssion
to the nmedical colleges. The Court observed, "So far as
adm ssion is concerned, it has to be made by those who -are

in control of the colleges - in this case, the Government.
Because the nedical colleges are Government col | eges
affiliated to the university. |In these circunstances, the

Governnment was entitled to frame rules for admission to
medi cal colleges controlled by it, subject to the rules of
the wuniversity as to eligibility and qualifications. Thi s
was what was done in these cases and, therefore, the
sel ection cannot be chall enged on the ground that it was not
in accordance with the University Act and the rules franed
thereunder." This Court, therefore, upheld the additiona
criteria framed by the State for adm ssion which were not
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i nconsistent wth the norns for adm ssion laid down by the
University Act. Since these additional qualifications did
not dimnish the eligibility norns under the University Act,
this Court upheld the additional criteria laid down by the
state as not affecting the standards laid down by the
University Act. The question of diluting the standards |aid
down, did not arise.

The respondents have enphasi sed the observation that
adnmi ssion has to be made by those who are in control of the
col | eges. But, the question is, on what basis? Adm ssions
must be nade on a basis which is consistent wth the
standards | aid down by a statute or regulation framed by the
Central CGovernnent in the exercise of its powers under Entry
66, List I. At tinmes, in sone of the judgnents, the words
"eligibility" and "qualification" have been used
i nterchangeably, and in sone cases a distinction has been
made between the two words ? "eligibility" connoting the
mnimm criteria for selection that may be | aid down by the

Uni versity Act or any Central Statute, whil e
"qualifications" connoting the additional norms |aid down by
the colleges or by the State. |In every case the ninimm

standards as laid down by the Central Statute or under it,
have to be conmplied with by the State while maki ng

adnmi ssi ons. It may, in addition, lay down other additiona
nornms for adnission or regulate adm ssions in the exercise
of its powers wunder Entry 25 List- 1l in- a manner not

inconsistent with or in a manner which does not dilute the
criteria so laid down.

In Chitra GChosh - & Anr. v. Union of India & Os.
([1970] 1 SCR 413), the Constitution Bench of this Court
considered, inter alia, reservation of nine seats for the
nom nees of the Governnent of India in a Government Medica
Col l ege under Article 14 of the Constitution. This Court
upheld the reservation as a reasonabl e classification under
Article 14 on the ground that the candi dates for these seats
had to be drawn fromdifferent sources and it ‘would be
difficult to have uniformty in the matter of selection from
anongst them The background and the course of ~studies
undertaken by these candidates would be different and
di vergent and, therefore, the Central CGovernnent was the
appropriate authority which could make a proper selection
out of these categories. The questions before us, did not
arise in that case

In the State of Andhra Pradesh & Os. V. Lavu
Narendranath & O's. etc. ([1971] 3 SCR 699), this Court
considered the wvalidity of a test held by the State
CGovernment for adm ssion to nedical colleges in the State of
Andhra Pradesh. The Andhra University Act, 1926 prescribed
the mnimmaqualification of passing HSC, PUC, |1.S.C.| etc.
exam nations for entry into a higher course of study. The
Act, however, did not make it incunmbent upon the Governnent
to make their selection on the basis of the nmarks obtained
by the candi dates at these qualifying exam nations. Si nce
the seats for the MBBS course were linmted, the Government,
which ran the nedical «colleges, had a right to make a
selection out of the |large nunber of candi dates who had
passed the HSC, PUC or other prescribed exam nations. For
this purpose the State Governnent prescribed an entrance
test of its own and al so prescribed a m ni mum 50% of nmarks
at the qualifying exam nation of HSC, |SC, PUC etc. for
eligibility to appear at the entrance test. The Court said
t hat nerely because the Covernment  suppl enent ed t he

N
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eligibility rules by a witten test in the subjects wth
which the candidates were already familiar, there was
nothing wunfair in the test prescribed. Nor did the test
mlitate against the powers of Parliament under Entry 66 of
List-1. Entry 66 List-1 is not relatable to a screening
test prescribed by the Governnment or by a wuniversity for
sel ection of students fromout of a |arge nunber applying
for admi ssion to a particular course of study.

Therefore, this Court considered the entrance test
held by the State in that case as not violating Entry 66 of
List-1 because the statutory provisions of the Andhra
University Act were also conplied with and the test was not
i nconsistent wth those provisions. Secondly, in that case
the Court viewed the test as not in substitution of the HSC,
PUC, |SC or other such examination, but in addition to it,
for the purpose of proper selection fromout of a |arge
nunber of students who had applied.

Thi's l'atter observation is relied upon by the State of
Madhya Pradesh in support of  its contention that the
additional test which the State may prescribe is only for
better selection. Therefore, it is not necessary to |ay
down mni mum qualifying marks in the additional test. Lavu
Nar endranath (supra), however, does not lay down that it is
perm ssible not to  have mininumqualifying marks in the
entrance test prescribed by the State; nor does it |ay down
that every test prescribed by the State nmust necessarily be
viewed as only for the screening of candi dates. On the
facts before it, the Court-viewed the test as only a
screening test for proper selection fromanongst a |arge
nunber of candi dates.

On the facts before us, the PGVEE is not just a
screeni ng test. Candi dat es.who have qualified from
di fferent universities and in courses which are not
necessarily identical, have to be assessed on the basis of
their relative nerit for the purpose of admission to a
post - graduate course. It is for. proper assessnent of
relative nerit of candidates who have taken different
exam nations fromdifferent universities in the State that a

uniform entrance test is prescri bed. Such a test
necessarily partakes of the character of an eligibility test
as also a screening test. In such a situation,” m nimum
qualifying narks are necessary. The question ~of mninmm
qual i fying marks is not addressed at  all i'n Levu

Nar endranath (supra) since it did not arise in that case

In Dr. Anmbesh Kumar v. Principal, L.L.R'M Medica
Col l ege, Meerut and Ors. ([1986] Supp. SCC 543), a /State
order prescribed 55% as mninmummarks for adnmission to
post-graduate nedical courses. The Court considered the
guestion whether the State can inpose qualifications in
addition to those laid down by the Medical Council of India
and the Regulations framed by the Central Governnent. The
Court said that any additional or further qualifications
which the State may | ay down woul d not be contrary to Entry
66 of List-l1 since additional qualifications are not in
conflict with the Central Regulations but are designed to
further the objective of the Central Regulation which is to
pronote proper standards. The Court said, (at page 552)
"The State GCovernnment by laying down the eligibility
qualification, namely, the obtaining of certain m ninmm
marks in the MB.B.S. exanination by the candi dates has not
in any way encroached upon the Regul ati ons made under the

n
o]




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 51 of 63

I ndian Medical Council Act nor does it infringe the centra
power provided in the Entry 66 of List-1 of the Seventh
Schedule to the Constitution. The order nerely provides an
addi ti onal eligibility qualification." None of t hese
judgrments lays down that any reduction in the eligibility
criteria would not inpinge on the standards covered by Entry
66 of List-1. Al these judgnents dealt wth additiona
qualifications ? qualifications in addition to what was
prescribed by the Central Regul ations or Statutes.

There are, however, two cases where there are
observations to the contrary. One is the case of the State
of Madhya Pradesh & Anr.. v. Kunmari N vedita Jain & Os.
([1981] 4 SCC 296), a judgnent of a Bench of three judges.
In this case the Court dealt with adm ssion to the MB.B. S.
course in the nedical colleges of the State of Mdhya
Pr adesh. The Rules framed by the State provided for a
m ni mum of 50%as qualifying marks for the general category
students for adm ssion to the nedical colleges of the State.
But for ' the Schedul ed Castes and the Schedul ed Tribes the
m ni mum qualifying nmarks were prescribed as 40% Later on,
the mninmum qualifying narks for the Schedul ed Castes and
the Schedul ed Tribes were reduced to 0. The Court observed,
(paragraph 17) "That it was not in dispute and it could not
be disputed that the order in question was in conflict with
the provisions contained in Regulation 2 of the Regulations
franed by the Indian Medical Council."” But it held that
Entry 66 of List-I would not apply to the selection of
candi dates for admission to the medical colleges because
standards would cone in after the students were admtted.
The Court al so held that Regulation 2 of the Regulations for
adnm ssion to MBS courses framed by the Indian  Medica

Council, was only recomendatory. Hence any relaxation in
the rules of selection made by the State Government was
per m ssi bl e. W wll examne the character of t he
Regul ations framed by the Medical Council of India alittle
| ater. But we cannot agree with the observations made in

that judgnment to the effect that the process of selection of
candidates for admission to a nmedical college has no rea

i mpact on the standard of nedical education; or that the
standard of nedical education really conmes into the picture
only in the course of studies in the nmedical colleges or
institutions after the selection and admi ssion of
candi dat es. For reasons which we have explai ned earlier

the criteria for the selection of candidates have an
i mportant bearing on the standard of education whi ch can be
effectively inparted in the nedical colleges. We cannot
agree with the proposition that prescribing ('no m ninmm
qualifying mnarks for adm ssion for the Schedul ed Castes and
the Scheduled Tribes would not have an inpact on the
standard of education in the nedical colleges. O - course,
once the mninmstandards are laid down by the authority
having the power to do so, any further qualifications laid
down by the State which will lead to the selection of better
students cannot be <challenged on the ground that it is
contrary to what has been laid down by the authority
concer ned. But the action of the State is valid because it
does not adversely inpinge on the standards prescribed by
the appropriate authority. Al t hough this judgrment is
referred to in the Constitution Bench judgment of Indra
Sawhney & Os. v. Union of India & Os. (supra) the
guestion of standards being |owered at the stage of
post-graduate nedical adnissions was not before the court
for consideration. The court nmerely said that since Article
16 was not applicable to the facts in Kumari N vedita Jain's

A
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case (supra), Article 335 was not considered there. Fort
post- graduate medi cal education, where the "students" are
required to discharge duties as doctors in hospitals, sone
of the considerations underlying Articles 16 and 335 would

be relevant as hereinafter set out. But that apart, it
cannot be said that the judgment in Nvedita Jain is
approved in all its aspects by Indra Sawhney v. Union of
I ndi a.

The other case where a contrary view has been taken is
Ajay Kumar Singh & Ors. v. State of Bihar & Os. ([1994]
4 SCC 401) decided by a Bench of three Judges. It also
held, followi ng Kumari Nivedita Jain & Os. (supra) (at page
417) that "Entry 66 in List-1 does not take in the selection
of candidates or regulation of adm ssion to institutes of
hi gher education. Because standards cone into the picture
after adm ssions -are made." For reasons stated above we
di sagree with these findings.

I'n thi's connection, our attention is also drawn to the
enphasis —placed in sone of the judgnents on the fact that
since all the candidates finally appear and pass in the sane
exam nati on, standards are maintained. Therefore, rules for
adm ssion do not have any bearing on standards. In A ay
Kumar Singh & Ors,/ v. State of Bihar & Os. (supra) this
Court, relying on Kumari Nivedita Jain (supra), said that
everybody has to take the sanme post-graduate exam nation to
qualify for a post-graduate degree. Ther ef or e, t he
guarantee of quality lies in everybody passing the same
final exam nation. The quality is guaranteed at the exit
st age. Therefore, at the admi ssion stage, even if students
of lower nmerit are admtted, this wll _not cause any
detriment to the standards. There are similar observations
in Post Gaduate Institute of Medical Education & Research
Chandigarh & Os. v. K L. Narasimhan & Anr. (supra).
This reasoning cannot be accepted. ~ The final pass marks in
an exam nation indicate that the candidate possesses the
m ni mum requisite know edge for passing the exam nation. A
pass mark is not a guarantee of excellence. There is a
great deal of difference between a person who qualifies with
the mnimm passing marks and a person who qualifies wth
hi gh marks. If excellence is to be pronoted at post-
graduate |l evels, the candi dates qualifying should be able to
secure good marks while qualifying. It may be that if the
final examination standard itself is high, even-a candi date
with pass mar ks woul d have a reasonable standard

Basi cal | y, there is no single test for det er mi ni ng
st andar ds. It is the result of a sumtotal of all the
inputs - calibre of students, calibre of teachers, teaching
facilities, hospital facilities, standard of exam nations
etc. that will guarantee proper standards at the stage of
exit. We, therefore, disagree with the reasoning and

conclusion in Ajay Kumar Singh & Ors. v. Stage of Bihar &
Os. (supra) and Post Graduate Institute of Medical
Educati on & Research, Chandigarh & Os. V. K. L.
Nar asi mhan & Anr. (supra).

The I ndi an Medi cal Council Act, 1956 and st andards:

Has the Union Governnment, by Statute or Regul ations
laid down the standards at the post-graduate level in
nedicine in the exercise of its legislative powers under
Entry 66, List 1? the appellants/petitioners rely upon the
I ndian Medical Council Act, 1956 and the Regul ations framed
under it. The respondents contend that, in fact, no
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standards have been laid down by the Medical Council of
I ndi a. Al so the standards | aid down are only directory and
not mandatory.

Now, one of the objects and reasons contained in the
Statement of Objects and Reasons accompanying the Indian
Medi cal Council Act of 1956 is:"................. (d) to
provide for the formation of a Commttee of Post-G aduate
Medi cal Education for the purpose of assisting the Medica
Council of India in prescribing standards of post-graduate
nmedi cal education for the guidance of universities and to
advice wuniversities in_ the matter of securing uniform
standards of post-graduate nedical education throughout
India." Section 20 of the Indian Medical Council Act, 1956
deals with post-graduate nedical education. The relevant
provi si ons under Section 20 are as follows: -

"20. Post graduate nedical education commttee for
assisting council “in mtters relating to postgraduate
medi cal  educati on: -

(1) The Council may prescribe st andar ds of
post graduat e medi cal” education for t he gui dance of
universities, and -advise wuniversities.in the matter of
securing uni form  standards for postgraduate medi ca
education throughout /1 ndia, and for this purpose the Centra
government may constitute from anong the nmenbers of the
counci | a post gr aduat e medi cal education conmittee
(hereinafter referred to as the postgraduate nmedi ca
education conmttee).

(5) The views and recomrendati ons of the postgraduate
conmittee on all matters shall be placed before the Council
and if the Council does not agree with the views expressed
or the recommendati ons nmade by the postgraduate committee on
any matter, the Council shall forward themtogether with its
observations to the Central governnment for decision."

Section 33 of the Act gives to the Council the power
to make regulations generally to carry out the purposes of
the Act with the previous sanction of the Centra
CGover nrrent . It provides that without prejudice to the
generality of this power such Regul ati ons nmay provide, under
Section 33(j) for the courses and period of study ‘and of
practical training to be undertaken, the subjects of
exam nati on and the standards of proficiency therein to  be
obtained in universities or nedical institutions, for grant
of recognised nedical qualifications, and under Section
33(1) for the conduct of professional exam nat i ons,
qualifications of exam ners and the conditions of adm ssion
to such exam nati ons.

Pursuant to its power to frane Regul ations the Mdica
Council of India has framed Regul ati ons on Post-G aduate
Medi cal Educati on whi ch have been approved by the Governnent
of India under Section 33 of the Indian Medical Council Act,
1956. These regul ations which have been franed on the
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recomrendations of the Post - Graduate Medical Education
Conmittee prescribe in extenso the courses for post-graduate
nmedi cal education, the facilities to be provided and the
standards to be maintained. After setting out the various
cour ses, bot h degree and di pl omg, avail abl e f or
post -graduate nedical education, the Regulations contain
certain general provisions/conditions sone of which need to
be noted. Condition 4 deals with the student-teacher ratio.
It says:

"The student-teacher ratio should be such that the
nunber of post -graduate teachers to the nunber of
post-graduate students adnitted per year, be maintained at
one to one.

For the proper training of the post- graduate students
there should be alimt to the nunber of students admitted
per year. For this purpose every unit should consist of at
| east 'three full tinme post-graduate teachers and can adm't
not nore than three students for post- graduate training per

year. ['f the nunmber of post-graduate teachers in the wunit
is nore than three then the nunber of students can be
i ncreased proportionately. For this purpose, one student

shoul d associ ate with one post- graduate teacher".

Condition 5 says:

"The selection of post-graduates both for degree and
di pl oma courses should be strictly on the basis of academc
merit."

Condition 6 is as foll ows: -

"Condition 6: The training of post-graduates for
degree should be of the residency pattern with patient care.
Both the in-service candi dates and the stipendaries should
be given similar clinical responsibility ....... ... "

Under the heading "facilities for post-graduate
students" clause (1) provides as follows: -

"Clause (1): There would be two types of post-
graduat e students:

(a) Those holding posts in the sane Departnent /like
Resi dent, Registrar, Denpnstrator etc. Adequate nunber of
pai d posts should be created for this purpose.

(b) Those receiving stipends. The stipends ' should
normal |y be Rupees 300/- per nonth payable for the duration
of the course.”

Under the heading "criteria for the selection of
candi dates" Cl ause (a) is as follows:-

"(a) Students for post-graduate training should be
selected strictly on nerit judged on the basis of academc
record in the wunder-graduate course. Al selection for
post - graduat e st udi es shoul d be conduct ed by the
Uni versities."

-
/
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Under the heading "Evaluation of merit" it is provided
as follows: -

"The Post-graduate Commttee was of the opinion that
in order to determne the nmerit of a candidate for adm ssion
to post-graduate nedical courses, (i) his performance at the
M B. B. S. exam nations, (ii) his performance during the
course of internship and housemanship for which a daily
assessnment chart be mamintained and (iii) the report of the
teachers which is to 'be submitted periodically may be
consi der ed.

Alternatively the authorities concerned may conduct
conpetitive entrance exam nation to determine the nerit of a
candi date for adm ssion to post-graduate nedical courses."

Under the heading "Methods of training” it is, inter
alia, provided:

T The in-service training requires the
candidate to be a resident in the canpus and shoul d be given
graded responsibility in the management and treatnment of
patients entrusted to his care. Adequate nunber of post of
clinical residents or tutors should be created for this
pur pose. "

M. Sal ve, | earned counsel appearing for the Mdica
Council of India has, therefore, rightly submtted that
under the Indian Medical Council Act of 1956 the Indian
Medi cal Council is enpowered to prescribe, inter alia,
standards of post-graduate nedical educat i on. In the
exercise of its powers under Section 20 read with Section 33
the Indian Medical Council has franed Regul ations’ which
govern post-graduate nedical education. These Regul ations,
therefore, are binding and the States cannot, in the
exerci se of power under Entry 25 of List-Ill, nmake rul es and
regul ations which are in conflict with or adversely inpinge
upon the Regulations framed by the Medical Council of India
for post- graduate nedical education. Since the standards
laid down are in the exercise of the power conferred under

Entry 66 of List-1, the exercise of that  power is
exclusively wthin the domain of the Union Government.. The
power of the States under Entry 25 of List-I11 is subject to

Entry 66 of List-I.

Secondly, it is not the exclusive power of the @ State
to frame rules and regul ati ons pertaining to education since
the subject is in the Concurrent List. Therefore, any power
exercised by the State in the area of education under Entry
25 of List-111 will also be subject to any existing rel evant
provisions nade in that connection by the Union Governnent
subj ect, of course, to Article 254.

In Ajay Kumar Singh & Ors. v. State of Bihar & Os.
(supra), this Court examned the powers of the Indian
Medi cal Council under Section 20 of the Indian Medica
Council Act, 1956 and held that the power of the Council to
prescri be standards of post-graduate mnmedi cal education under
Section 20 are only for the guidance of the wuniversities.

98
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Section 20 also refers to the power of the Council to
universities in the nmatter of securing uniform
ds for post-graduate nedi cal education throughout
the Court said that the entire power under Section 20
rely advisory. Therefore, the power of the Indian
Council to prescribe the mninum standards of
education at the post- graduate level was only
y in nature and not of a binding character (page

W do not agree wth this interpretation put on

Section
20(1)

20 of the Indian Medical Council Act, 1956. Section
(set out earlier) is in three parts. The first part

provides that the Council may prescribe standards of

post - gr
uni vers

aduat e nmedi cal -~ education for the guidance of
ities. The second part of sub-section(1l) says that

the Council may ~advise wuniversities in the matter of
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on / throughout. The | ast part of sub- section (1)
the Central Governnent to constitute from anongst
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s the Council to prescribe standards of post-graduate
education  for - the gui dance - of uni versities.
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ds prescribed by the Medical Council and nmust shape
progranmmes | accordingly. The schenme of the Indian

Council Act, 1956 does not give an option to the
ities to follow or not to follow the standards laid

down by the Indian  Medical Council. For exanple, the
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qualifications granted by a university or a nedica

institution have to be recogni sed under the Indian  Medica
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Act, 1956. Unl ess the qualifications are so
sed, the students who qualify will be not be able to
e. Before granting such recognition, a power is
to the Medical Council under Section 16 to ask for

information as to the courses of study and examnations.
The universities are bound to furnish the information so

required by the Council. The - post - graduate nmedi ca
commttee is also under Section 17, entitled to  appoint
medi cal inspectors to inspect any -nmedical institution
coll ege, hospital or other institution where medi ca
education is given or to attend any exam nation hel d by any

uni vers
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ity or nmedical institution before recommendi ng the
qualification granted by that university or nedica

institution. Under Section 19, if a report of the Cormittee
is unsati sfactory the Medical Counci | may wi t hdr aw
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tion granted to a nedical qualification of. any
institution or university concerned in the manner

provided in Section 19. Section 19A enables the Council to
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be mninmm standards of nedical education. required
anting recognised nmedical qualifications other than
aduate medical qualifications by the universities or
institutions, while Section 20 gives a power to the
to prescribe mninmmstandards of post-graduate
education. The universities nust necessarily be
by the standards prescribed under Section 20(1) if
degrees or diplomas are to be recogni sed under the
Council of India Act. W, therefore, disagree with

and overrule the finding given in Ajay Kumar Singh & Os.
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ate of Bihar & Ors. (supra), to the effect that the
ds of post-graduate nedical education prescribed by

the Medical Council of India are nerely directory and the
universities are not bound to conply with the standards so
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bed.
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In State of Madhya Pradesh & Anr. v. Kumari Nivedita
Jain & Os. (supra), the provisions of Indian Medica
Council Act and the regulations framed for under-graduate
medi cal courses were considered by the Court. The Court
said that while regulation 1 was mandatory, regulation 2 was
only recomrendatory and need not be followed. W do not
agree with this line of reasoning for the reasons which we
have set out above.

In the case of Medical Council of Indiav. State of
Karnataka & Ors. ([1998] 6 SCC 131) a bench of three judges
of this Court has distinguished the observations nmde in
Kumari  Nivedita Jain (supra). It has also disagreed with
Ajay Kumar Singh & Os. v. State of Bihar & Os (supra)
and has cone to the conclusion that the Medical Counci
Regul ati ons have a statutory force and are nandatory. The
Court was concerned with adm ssions to the MB.B.S. course
and the 'Regulations franed by the Indian Medical Counci
relating to admissionto the MB.B.S. course. The Court
took note of the observations in State of Kerala v. Kumar
T.P. Roshana & Anr. ({1979] 1 SCC 572 at page 580) to the
effect that under the Indian Medical Council Act, 1956, the
Medi cal Council of ‘India has been set up as an expert body
to control the m ninmum'standards of nedical education and to
regulate their observance. It has inplicit power to
supervise the qualifications or eligibility standards for
admission into nedical institutions.: There'is, under the
Act an overall vigilance by the Medical Council to prevent
sub-standard entrance qualifications for nedical courses.
These observations would apply equally to post-graduate
nedi cal courses. W are in respectful agreement with this
reasoni ng.

The Regul ati ons governing post - gr aduat e nmedi ca
education already referred to earlier, provide for adm ssion
on the basis of nerit. The Regul ations, however, 'have not
clearly spelt out whether there can or cannot be, any
reservations for Schedul ed Castes, Schedul ed Tribes and/or
backward class candidates at the stage of post-graduate
nmedi cal admi ssi ons. VWet her such a reservation would
i mpi nge on the standards or not would depend upon the nmanner
in which such reservation is nmade, and whether the  m nimum
qualifying marks for the reserved categories are properly
fixed or not. It is for the Medical Council of India to |ay
down proper norms in this area and to prescribe whether the
m ni mum qualifying marks for the adm ssion of students in

the reserved category can be less than the m ni mum
qualifying marks for the general category students at the
post-graduate level; and if so, to what extent. Even if we

accept the contention of the respondents that for the
reserved category candidates also, their inter se merit is
the criterion for selection, although for the reserved
category of candidates |ower mnimumqualifying marks -are
prescribed, the nerit which is envisaged under the Indian
Medi cal Council Act or its Regulations is conparative merit
for all categories of candidates. For admission to a
post -graduate course in medicine, the merit criterion cannot
be so diluted by the State as to affect the standards of
post-graduate nedical education as prescribed wunder the
Regul ations franed by the Indian Medical Council. It is for
the Indian Medi cal Council to consider whether |ower m ninum
qualifying marks can be prescribed at the post-graduate
| evel for the reserved category candi dates. W have al ready
faY

U
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opined that the m nimum qualifying marks of 20% as conpared
to 45%for the general category candi dates appear to be too
low. This would make it difficult for the reserved category
candi dates to bring their performance on a par with genera

category candidates in the course of post-graduate studies
and before they qualify in the post-graduate exam nation

It is also necessary in public interest to ensure that the
candi dates at the post- graduate |evel have not just passed
the exam nation, but they have profited fromtheir studies
in a mnner which makes them capable of making their own
contribution, that they are capable of diagnosing difficult
nmedi cal conditions with a certain degree of expertise, and
are capable of rendering to the ill, specialised services of
a certain acceptable standard expected of doctors wth
speci al i sed training.

The States of U . P. and Madhya Pradesh have cont ended
that if the m nimum qualifying nmarks are raised in the case
of the reserved category candidates, they will not be able
to fill “all the seats which are reserved for them The
pur pose, however, of higher nedical education is not to fil
the seats which are available by |owering standards; nor is
the purpose of reservation at the stage of post-graduate

medi cal education nerely to fill the seats with the reserved
category candi dates. The purpose of “reservation, i f
permssible at this level, is to ensure that the reserved

category candidates having the requisite training and
calibre to benefit from post-graduate mnmedi cal education and
rise to the standards which are expected of persons
possessing post- graduate nedical qualification, are not

denied this opportunity by conpeting with general  category
candi dates. The general category candi dates do not have any
social disabilities which prevent themfrom giving of their
best. The special opportunity which is provided by
reservation cannot, however, be made available to those who
are substantially below the levels prescribed for the
general category candidates. It will not be possible for
such candidates to fully benefit fromthe very limted and
speci al i sed post-graduate training opportunities which are
designed to produce high calibre well trai ned professionals
for the benefit of the public. Article 15(4) and the spirit

of reason which perneates it, do not permt |owering of

m ni mum qualifying marks at the post-graduate |evel to 20%
for the reserved category as against 45% for the genera

category candidates. It will be for the Medical Council of

India to decide whether such lowering is pernissible and if

SO to what extent. But in the neanwhile at |east the norns
which are prescribed for admi ssion to the MB.B.S. courses
ought not to be |owered at the post-graduate |evel. The
lowering of mininumaqualifying marks for admission to the
M B. B. S. courses has been pernmitted by the Indian- Medica

Council upto 35%for the reserved category as against 45%
for the general category. The marks cannot be | owered
further for adm ssion to the post-graduate nedical courses,

especially when at the super speciality level it is the
unani nous view of all the judgments of this Court that there
shoul d be no reservations. This would also inply that there
can be no lowering of mininmumaqualifying marks for any
category of candidates at the level of adnmission to the
super-speci alities courses.

In Mhan Bir Singh Chawa v. Punjab University,
Chandigarh & Anr. (supra) also this Court has taken the
vi ew that the higher you go the | ess should be the extent of
reservation or weightage and it would be dangerous to
4
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depreciate nerit and excell ence at the highest |evels. In
S. Vinod Kumar & Anr. v. Union of India & Os. ([1996] 6
SCC 580) this Court while considering Articles 16(4) and 335
held that for the purpose of pronotion |ower qualifying
mar ks for the reserved category candidates were not
per m ssi bl e. Dr. Sadhna Devi & Os. v. State of UP. &
Os. (supra) has rightly prescribed mninmum qualifying
marks for the commbn entrance exam nation for post-graduate
medi cal courses. The Court |eft open the question whether
there could be any reservation at the post- graduation |eve

and to what extent |esser qualifying marks could be
prescribed, assuming the reservations can be made. As we
have said earlier, these are matters essentially of |aying
down appropriate standards and hence to be decided by the
Medi cal Council of India. However, the disparity in the
m ni mum qual i fyi ng marks cannot be substanti al

In Post Gaduate Institute of Medical Education &
Research, / Chandigarh and Os. “v.. K L. Narasimhan & Anr.
([1997] 6 SCC 283) there are observations to the effect that
the reservation of seats at the post-graduate and doctora
courses in nedicine wiuld not lead to | oss of efficiency and
woul d be permssible under Article 15(4). There are also
observations to the effect that since all appear for the
sane final examnation, there is no downgr adi ng of
excel | ence. These /observations, in our view, cannot be
accepted for reasons set out earlier. ~The judgrment of the
Court in Post Guaduate Institute of Medical  Education &
Research, Chandigarh and Os. v. ~K L. Narasimhan & Anr.
(supra) in so far as it lays down these propositions is
overrul ed.

In the premises, we agreewith the reasoning and
conclusion in Dr. Sadhna Devi & Os.” v. State of UP. &
Os. (supra) and we overrul e the reasoning and concl usi ons
in Ajay Kumar Singh & Os. v. State of Bihar/ & Os.
(supra) and Post Graduate Institute of Medical Education &
Research, Chandigarh and Os. v. K L. Narasimhan & Anr.
(supra). To concl ude:

1. We have not exam ned the —question whether
reservations are permssible at the post-graduate |evel of
medi cal educati on;

2. A common entrance exam nati on envi saged under the
Regul ations framed by the Medical Council of ~India for
post -graduate nedical education requires fixing of mninmum
qual i fying marks for passing the exam nation since it is not
a nmere screening test.

3. VWhet her | ower mninmum qualifying marks for the
reserved category candidates can be prescribed at the
post -graduate | evel of nedical education is a question which
nmust be decided by the Medical Council of India since it
af fects standards of post-graduate nedi cal education. Even
if mnimmqualifying marks can be |owered for the reserved
category candidates, there cannot be a wde disparity
between the mninum qualifying marks for the reserved
cat egory candi dates and the m nimum qualifying marks for the
general category candidates at this level. The percentage
of 20% for the reserved category and 45% for the genera
category is not permssible under Article 15(4), the sane
bei ng unreasonable at the post-graduate |evel and contrary
to public interest.

n
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4, At the level of admi ssion to the super speciality
courses, no special provisions are permissible, they being
contrary to national interest. Merit alone can be the basis
of sel ection.

In the premses, the inpugned Uttar Pradesh Post
Graduat e Medi cal Educati on (Reservation for Schedul ed
Castes, Scheduled Tribes and other Backward Cl asses) Act,
1997 and G O dated 7.6.1997 of the State of Madhya Pradesh
are set aside. However, students who have already taken
adm ssion and are pursuing courses of post-graduate nedica
study wunder the inpugned Act/G O wll not be affected
Qur judgnent wll have prospective application. Furt her,
pendi ng consideration ~of this question by the Medica
Council of India, the two States may follow the norms laid
down by the Medical Council of-India for |owering of marks
for admssion to the under - graduate MB.B. S. nmedi ca
courses, ~/at the post-graduate level also as a tenporary
measure. ‘until the norms arelaid down. This, however, wll
not be treated as our having held that such [|owering of
marks will not lead to a |owering of standards at the post-
graduate I|evel of nedical education. Standards cannot be
lowered at this level in public interest. This is a matter
to be decided by an expert body such as the Medical Counci
of India assisted by its Post- Graduate Medical Education
Committee in accordance with | aw.

. A No.2 in. WP(C) No.679 of 1995, Wit Petition
Nos. 290 of 1997, 300 of 1997, C A No........ of 1999
(Arising out of SLP(C) No.12231 of 1997) and Wit  Petition
(O No.350 of 1998 are disposed of accordingly.

Revi ew Petition Nos. 2371-72 of 1997 in CA
Nos. 3176- 77/ 97

Normally the power to reviewis used by us sparingly
to correct errors apparent on the face of the record. In
the judgnment sought to be reviewed, however, there are
observati ons which are so wi dely worded that they may create

m schief or national detrinment. W would, therefore, like
to clarify the position regarding adm ssions to the super
specialities in nedicine. In Post Gaduate Institute of

Medi cal Education & Research, Chandigarh and Ors. ~v. KL
Narasi mhan & Anr. ([1997] 6 SCC 283), which is the judgnent

in question, it was, inter alia, held that there could be
reservation of seats for the Schedul ed Castes and Schedul ed
Tribes at post-graduate |levels or doctoral (levels in

nmedi ci ne and that such reservations would not |lead to a | oss
of efficiency and are perm ssible under Article 15(4).

In the group of civil appeals decided by Post G aduate
Institute of Medical Education & Research, Chandigarh and
Os. V. K.L. Narasimhan & Anr. (supra), the appeal  of
the present petitioners had challenged an Adnission Notice
No. 15/90 issued in the Indian Express of 25.11.1990, under
which six seats for the super speciality courses of
DM/MC. H were kept reserved for the Schedul ed Caste and
the Scheduled Tribe candidates. The petitioners rightly
contend that at the super speciality |level there cannot be
any relaxation in favour of any category of candi dates.
Admi ssi ons should be entirely on the basis of open nerit.

The anbit of special provisions under Article 15(4)
has already been considered by us. Wile the object of

n
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Article 15(4) is to advance the equality principle by
providing for protective discrimnation in favour of the
weaker sections so that they nay becone stronger and be able
to conpete equally with others nore fortunate, one cannot
also ignore the wider interests of society while devising
such speci al provi si ons. Undoubt edl v, protective
di scrimnation in favour of the backward, i ncl udi ng
schedul ed castes and scheduled tribes is as much in the
interest of society as the protected groups. At the sane
time, there may be other national interests, such as
promoting excellence at the highest |evel and providing the
best talent in the country with the maxinum avail able
facilities to excel and contribute to society, which have
also to be borne in mind. Special provisions nust strike a
reasonabl e bal ance between these diverse national interests.

In the case of Dr.~ Jagdish Saran & Ors. v. Union of
India (supra) this Court observed that at the highest scales

of speciality, thebest skill or talent nust be hand-pi cked
by selection according to capability. Losing a potentia
great scientist or technologist would be a national |oss.

That is why the Court observed that the higher the |evel of
education the |esser should be the reservation. There are
simlar observations inDr. Pradeep Jain & Os. v. Union
of India & Os. (supra). Undoubtedly, Dr. Pradeep Jain &
Os. v. Union of India & Ors. (supra) did not deal with
reservation in favour of the Scheduled Castes and the
Schedul ed Tri bes. It dealt with reservation.in favour of
resi dents and students of the same university. Neverthel ess
it correctly extended the principle laid down in Dr.
Jagdish Saran & Ors. v. Union of India (supra) to these
kinds of reservation also, holding that at the " highest
| evel s of nedical education excellence cannot be conpron sed
to the detrinent of the nation. Adm ssions to the | highest

avail abl e medi cal cour ses in the country at t he
super-speciality levels, where even the facilities for
training are limted, nust be given only on the basis of
conpetitive nmerit. There can be no relaxation at/ this
| evel .

Indra Sawhney & Os. v. Union of India & Os.
(supra) has al so observed that in certain positions at the

hi ghest level nmerit alone counts. In specialities and
super-specialities in nedicine, nerit alone nmust prevail and
there should not be any reservation of posts. The

observations in Indra Sawhney & Ors. v. Union of India &
Os.(supra) were in respect of posts in the specialities and

super-specialities in nedicine. Nevert hel ess, the  same
principle applies to seats in the specialities and
super-specialities in nmedicine. Mor eover, study and

training at the |evel of specialities and super-specialities
in medicine involve discharging the duties attached to
certain specified nedical posts in the hospitals attached to
the nedical institutions giving education in specialities
and super-specialities. Even where no specific posts —are
created or kept for the doctors studying for t he
super-specialities or specialities, the work which they are
required to do in the hospitals attached to t hese
institutions is equivalent to the work done by the occupants
of such posts in that hospital. In this sense also, sone of
the considerations under Article 16(4) read with Article 335
rub off on admi ssions of candi dates who are given seats for
speciality and super-speciality courses in nedicine. Even
ot herwi se wunder Article 15(4) the special provisions which
are made at this level of education have to be consistent
A
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with the national interest in pronoting the highest Ilevels
of efficiency, skill and know edge anongst the best in the

country so that they can contribute to national progress and
enhance the prestige of the nation. The same view has been
upheld in Dr. Fazal Ghafoor v. Union of India & Os.
([1988] Supp. SCC 794) and Mohan Bir Singh Chawa v.
Punj ab University, Chandigarh, & Anr. ([1997] 2 SCC 171).

The Post-graduate Institute of Medical Education and
Research, Chandi garh, has been set up as an institution of
nati onal inportance. The Post-graduate Institute of Medica
Educati on and Research, Chandigarh Act, 1966, under Section
2 provides that the object of the said institution is to
nake the institution one of national inportance. Section 12
sets out the objects  of the Institute. These are as
follows: -

"Cbjects of Institute:
The objects of the Institute shall be -

(a) to devel op patterns of teaching in under- graduate
and post-graduate nmedi cal education in-all its branches so
as to denonstrate a high standard of medi cal ‘education

(b) to bring together, as far as may be, in one place
educational facilities of the highest order for the training
of personnel in all inportant branches of health activity;
and

(c) to attain self-sufficiency in post- graduate
medi cal education to neet the country’ s needs for
speci al i sts and nedi cal teachers.™

Under Section 13 the functions of the Institute
include providing both wunder-graduate and post-graduate
teaching, inter alia, in nmedicine as also facilities for
research, conducting experinents in new nethods of  nedica
education both under-graduate and post-graduate, in order to
arrive at satisfactory standards of such education
prescribe courses and curricula for both under-graduate and
post-graduate study and to establish and maintain one or
nore nedical colleges equipped to undertake  not only
under-graduate but al so post-graduate nedical education in
the subject.

Under Section 32 of the said Act, the Post-graduate
Institute of Medical Education and Research, Chandigarh
Regul ations, 1967 have been framed. Regulation 27 provides
for 20% of the seats in every course of study in the
Institute to be reserved for candi dates belonging to the
Schedul ed Castes, Scheduled Tribes or other categories of
persons in accordance with the general orders issued by the
Central Governnent from time to tinme. Regul ation 27
however, cannot have any application at the highest |evel of
super-specialities as this would defeat the very object of
inmparting the best possible training to select neritorious
candi dat es who can contribute to the advancement of
know edge in the fields of medi cal research and its

-
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applications. Since no relaxation is permissible at the
hi ghest levels in the nedical institutions, the petitioners
are right when they contend that the reservations made for
the Schedul ed Caste and the Schedul ed Tri be candi dates for
adm ssi on to D.M and M C. H. cour ses whi ch are
super-speciality courses, is not consistent wth the
constitutional nmandate under Articles 15(4) and 16(4).
Regul ation 27 would not apply at the level of adm ssions to
DM and MC H courses.

We, therefore, hold that the judgment of this Court in
Post Graduate Institute of Medical Education & Research
Chandigarh and O's. v. K L. Narasinhan & Anr. (supra)
cannot be read as holding that any type of relaxation is
perm ssible at the super-specialities |evel. The review
petitions are disposed of accordingly.

Al'l the interlocutory applications also stand di sposed
of .

D




ANNEXURE-6

REPORTABLE
IN THE SUPREME COURT OF INDIA

CIVIL ORIGINAL JURISDICTION

WRIT PETITION (CIVIL) NO.444 OF 2015

Dr. Sandeep s/o Sadashivrao Kansurkar ... Petitioner(s)
and Others

Versus

Union of India and Others ... Respondent(s)

JUDGMENT

Dipak Misra, J.

The gravamen of grievance and the substratum of
discontent of the petitioners in this writ petition, preferred
under Article 32 of the Constitution of India, is that though
the primary eligibility criteria for appearing in the
super-specialty entrance examination conducted in different
States in India for admission to D.M. (Doctorate of Medicine)
and M.Ch. (Masters of Chirurgiae) course regard being had
to the purpose that it endows the students an excellent

opportunity to prosecute super specialty subjects and to
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fulfill their aspirations for a bright and vibrant career as

well as to serve the society in the institutes recognized by
the Medical Council of India (MCI) and most of the States,
namely, Maharashtra, Uttar Pradesh, Gujarat, Rajasthan,
Delhi, Karnataka, Kerala, West Bengal, Bihar and Haryana,
conduct the entrance examination for the eligible candidates
from All Over India and permit them to appear in the
entrance examination, yet the States like, Andhra Pradesh,
Telangana and Tamil Nadu, confine the eligibility only to the
candidates having domicile in their respective States. The
fall out of the restriction is that candidates having the
domicile in the said States can appear in other States’
entrance examination without any restriction and compete
with other candidates, and the said situation creates a clear
disparity, and further a state of inequality has been allowed
to reign in the aforesaid three States. The dissatisfaction is
further accentuated by asserting that the institutes with
super-specialty courses are distributed all over India in a
heterogeneous manner and the States like, Punjab, Madhya
Prades, Chhatisgarh, Manipur, Arunachal Pradesh,

Nagaland, Mizoram, Tripura, Sikkim, Uttarakhand are not
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having any government institutes offering super-specialty

courses and the candidates from the said States have to
depend on the other States’ entrance examinations to seek a
career in the discipline they are interested, but for the
restriction imposed by the States like, Andhra Pradesh,
Telangana and Tamil Nadu, they are deprived of the
opportunity to participate in the entrance examination and
that invites the frown of Articles 14 and 16 of the
Constitution of India.

2. It is urged in the writ petition that the restraint
imposed by the aforesaid three States amounts to
reservation in respect of the post-graduate level; and as far
as the super-specialty courses are concerned, the question
of reservation based on residence or institutional preference
is totally impermissible, for merit cannot be compromised
by making reservation on the consideration, like residential
requirement, as that would be absolutely against the
national interest and plays foul of equality clause engrafted
in the Constitution. It is put forth that the States of Andhra
Pradesh and Telangana have drawn support from the

Presidential order, namely, Andhra Pradesh Educational
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Institutions (Regulations and Admissions) order 1974 (for

short “the Presidential Order”) issued under Article 371-D of
the Constitution and G.O.P. No.646 dated 10™ July, 1979
issued by the State of Andhra Pradesh (for short, ‘the 1979
circular’), which are really not applicable to the
super-specialty courses, for the legal system which prevails
throughout the territory of India is a singular and indivisible
one and Article 14 lays a clear postulate for conferment of
equal opportunity throughout the nation. It is asseverated
that the reservations made by the States of Andhra Pradesh,
Telangana and Tamil Nadu, ushers in a state of inequality
by putting the residents of the said States in one class solely
on the foundation of domicile and others in a different
category altogether without any rationale and, therefore, the
entire action smacks of arbitrariness and unreasonableness.
3. On the basis of aforesaid assertions prayers have been
made to issue a command to the Respondent Nos.1 and 6
i.e. the Secretary, Ministry of Health and Family Welfare,
Union of India and the Medical Council of India,
respectively, to allow the petitioners to appear in the

entrance examination conducted by the respondent Nos.3 to
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S5 i.e. the States of Tamil Nadu, Andhra Pradesh and

Telangana for the year 2015-2016 for the super-specialty
courses and further to issue a writ of mandamus directing
the respondent Nos.1 and 6, as well as the respondent No.2,
the Director General of Health Services of the Union of
India, to conduct a common entrance test for admission to
super-specialty courses, like DM/M.Ch. at All India Level,
and for certain other ancillary reliefs.

4. A counter affidavit has been filed by the State of
Andhra Pradesh contending, inter alia, that the claim of the
petitioners to appear in the entrance test conducted by the
State of Andhra Pradesh for admission into the medical
super-specialty courses is contrary to the scheme of the
Presidential Order and the 1979 circular. It is set forth in
the counter affidavit that the two categories of institutions,
namely, State wide educational Institutions and Non-State
wide educational Institutions (Local Institutions) existed in
the State of wundivided Andhra Pradesh as per the
Presidential Order and further clarified by 1979 circular all
professional under-graduate and post-graduate courses are

covered under the aforesaid two categories of institutions. It
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is contended that the erstwhile State of Andhra Pradesh was

divided into three local areas that came under Andhra
University, Osmania University and Sri Venkateswara
University for the purpose of admission into the educational
institutions. Subsequent to the bifurcation of the State, the
Andhra University area and Sri Venkateswara University
area have come under the territory of State of Andhra
Pradesh and the Osmania University area has come under
the State of Telangana and 85% of the seats are reserved for
the local candidates in each University area and the said
system is to remain in vogue for a period of ten years. A
reference has been made to paragraph 3 of the Presidential
Order, indicating the division of the local areas. There is
also reference to paragraphs S and 7 of the Presidential
Order, which indicate that the reservations are available for
the local candidates in the University areas in
Non-State-wide educational institutions and State-wide
educational institutions. Placing reliance on the same it is
asserted that admissions upto 85% of Non-State-wide seats
shall be reserved in favour of the local areas as per

procedure specified in the 1979 circular as amended from
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time to time and remaining 15% seats are to be treated as

unreserved seats for the Non-State candidates who have
qualified in the Entrance Test. Elaborating the same, it is
contended that admission upto 85% State-wide seats shall
be reserved in favour of Andhra and Nagarjuna University,
Osmania and Kakatiya University and Sri Venkateswara
University in the ratio 42:36:22 respectively as per the
procedure specified as per the 1979 circular. It is
highlighted that paragraph 4 of the Presidential Order,
defines the local candidate in reference to a local area and
how the remaining 15% unreserved seats have to be dealt
with. In essence, it is the stand of the State of Andhra
Pradesh that according to Six Point Formula of the
Constitution of India, as amended by 32" Amendment,
inserting Article 371-D, special provisions have been made
in respect of the State of Andhra Pradesh which provide
equal opportunities in different parts of the State in the
matter of public employment and education. To bolster the
stand that there is no provision for admission to the
candidates of other States except the candidates belonging

to the State of Andhra Pradesh, emphasis is laid on the
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schematic context of the Presidential Order and the 1979

circular and further it is reiterated that in view of the
special status conferred on the State by the constitutional
norms of equality which has been assiduously attempted to
build is sans substance as per the Presidential Order read
with 1979 circular.

5. The State of Telangana has also filed a counter
affidavit wherein it has been stressed that the Presidential
Order, as well as the 1979 circular are protective in nature
and a distinction has been drawn between the local
candidates and reservation for local candidates; and the
candidates who are eligible to apply for admission in respect
of the remaining 15% of the unreserved seats. It is urged
that the 15% of unreserved seats as per the Presidential
Order and the circular issued by the State Government in
1979, do not include the candidates from other States. The
other grounds which have been put forth in the counter
affidavit need not be stated because they are in a way
repetition of the stand taken by the State of Andhra

Pradesh.
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6. The State of Tamil Nadu has also filed a counter

affidavit, but we shall not refer to the same in praesenti. At
the very outset, we would like to make it absolutely clear
that when we reserved the matter, we had mentioned in our
order that the controversy relating to the State of Tamil
Nadu shall be taken up after the judgment is pronounced in
respect of the States of Andhra Pradesh and Telangana.

7. We have heard Ms. Indu Malhotra and Mr. B.H.
Marlapalle, learned senior counsel for the petitioners, Mr.
Mukul Rohatgi, learned Attorney General for Union of India,
Mr. H.P. Raval, learned senior counsel, along with Mr. S.
Udaya Kumar Sagar, learned counsel for the State of
Telangana, Mr. Guntur Prabhakar, learned counsel for the
State of Andhra Pradesh and Mr. Gaurav Sharma, learned
counsel for the Medical Council of India.

8. It is submitted by Ms. Indu Malhotra, learned senior
counsel appearing for the petitioners that though Article
371-D of the Constitution of India makes special provisions
for the State, yet that would not extend to cover reservations
as regards the super-specialty courses where merit alone

matters as has been held by the Constitution Bench in Dr.
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Preeti Srivastava and Another vs. State of M.P. and

Others'. It is urged by her that equality before law and
equal protection of the law serve the purpose of excellence
and if merit is compromised on the bedrock of geographical
boundary, the basic normative principle of equality would
be marred. Learned senior counsel would further contend
that the residential requirement or institutional preference
should not be allowed to have any room in this category of
admissions in view of the pronouncements in Nikhil
Himthani vs. State of Uttarakhand? and Vishal Goel vs.
State of Karnataka?®. It is astutely canvassed by her that
the principle pertaining to domicile was laid down more
than a decade back in Saurabh Chaudri vs. Union of
India®, but both the States, namely, Andhra Pradesh and
Telangana have flagrantly violated the said principle and
given an indecent burial to the guidelines issued by the
Medical Council of India.

9. Mr. B.H. Marlapalle, learned senior counsel appearing
for the impleaded petitioners would submit that Rule 9 of

the Medical Council of India Postgraduate Medical

' (1999) 7 SCC 120

2 (2013) 10 SCC 237
3 (2014) 11 SCC 456
4 (2003) 11 SCC 146
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Education Regulations, 2000, as amended on 21

December, 2010, deals with the selection of post-graduate
students by all the medical educational institutions all over
the country and these Regulations are indubitably binding
on all the universities in both the States and they cannot be
allowed to violate the same. It is his further submission
that the Presidential Order, issued under Article 371-D of
the Constitution is primarily aimed at removing disparities
between the three different regions of Andhra Pradesh,
namely, Andhra, Rayalaseema and Telangana, as prevailing
at the time of its formation of the State of Andhra Pradesh
consequent upon the States Reorganization Act, 1956, in
respect of employment and education and the term
“education” as finds place in Clause 2(1)(a) of the
Presidential Order, defines the term “available seats”, which
means number of seats in a course for admission at any
time after excluding those reserved for candidates from
outside the State. Learned senior counsel has referred to
Clause 3 of the Presidential Order and highlighted that
whatever manner the interpretation is placed on those

clauses, 15% has to be demarcated as non-local quota or
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available for the candidates who are not residents of the

State. He has emphatically argued that clause 2(1)(a) of the
1979 circular, is only a clarifactory one and hence, it cannot
convey that the candidates who have passed the
examination from any State other than Andhra
Pradesh/Telangana, do not fall in the category of candidates
from outside the State. That apart, it is urged that in the
name of clarification it cannot place an erroneous
interpretation on the Presidential Order, for that will make
the said Order unworkable, and also would cause violence
to the language employed in the Presidential Order.

10. Mr. Marlapalle has referred to paragraph 11 of the
1979 circular to buttress his stand that the procedure of
implementation of reservation is clear to the extent that
15% reservation will be meant for non-local candidates. He
has given an example by stating that if there are 12 seats
available for a particular super-specialty course in a
university, the available seats will be arrived at by deducting
the national quota, that may be 2 seats, and from the
remaining 10 available seats, 85% will be earmarked for the

local candidates and remaining 15% for those who are listed
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in Clause 2 of the Presidential Order would go to non-local

quota. He has placed reliance on the prospectus issued for
the academic year 2015-2016 by Dr. N.T.R. University of
Health Sciences, Andhra Pradesh, especially on Clause 3.8
to 3.8.6. Learned senior counsel has also drawn inspiration
from Rule 2(2) of the Rules for Admission to Post Graduate
Courses in the Medical Colleges in the State of Andhra
Pradesh, 1983. Learned senior counsel has criticized that
the prospectus of the academic year 2015-2016 of the
universities, namely, Dr. N.T.R. University of Health
Sciences, Andhra Pradesh and Nizam’s Institute of Medical
Sciences, which do not provide for All India quota and only
provide for the “available seats” and, in that backdrop it is
suggested that the Medical Council of India should issue
appropriate directions under the approval of the
Government of India to earmark national quota outside the
State of Andhra Pradesh and Telangana in the
super-specialty post-graduate medical courses; and for the
current academic year, the Medical Council of India should

be directed to consider to create additional seats for
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national quota in respect of these two States so that the

Presidential Order is properly implemented.

11. Mr. Marlapalle has submitted that to understand the
controversy in the proper perspective of the Presidential
Order and how the States have worked it out, the
examination of certain Acts, Rules and Regulations, namely.
(i) A.P. Educational Institutions (Regulation of Admission
and Prohibition of Capitation Fee) Act, 1983; (ii) Rules for
Admission to Post Graduate Courses in the Medical Colleges
in the State of Andhra Pradesh, 1983; (iiij The Andhra
Pradesh Regulation of Admission to Super Specialties in the
Medical Colleges Rules, 1983; (iv) Andhra Pradesh Medical
Colleges (Admission into Post Graduate Medical Courses),
Rules 1997, as modified from time to time and (v) Medical
Council of India Postgraduate Medical Education
Regulations, 2000, as amended from time to time are
necessary . We must immediately state that their relevance
shall depend upon our eventual analysis of the
constitutional provision, the Presidential Order and the

1979 circular issued by the State of Andhra Pradesh.
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12. Mr. Mukul Rohatgi, learned Attorney General

appearing for the Union of India, would contend that Article
371-D of the Constitution enables the President of India to
issue certain category of orders and in exercise of that
power the Presidential Order had been issued in relation to
the State of Andhra Pradesh which pertains to the field of
education and that covers the super-specialty courses; and
further the 1979 circular issued by the State Government is
not an amendment to the Presidential Order, but only
postulates the manner and method of implementation. It is
canvassed by him that there can be no cavil that merit is
the rule in case of super-specialty courses and there cannot
be any reservation, as has been held in Preeti Srivastava
(supra) and subsequent judgments, but this Court has
consistently held that as far as the State of Andhra Pradesh
is concerned, the super-specialty courses would fall beyond
the said concept. It is propounded by Mr. Rohatgi that the
submission that 15% would go to the students who have no
domicile in the State, should go to candidates of other
States, is absolutely incorrect in view of the procedure for

implementation of the Presidential Order, which has been
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elaborately determined by the State of Andhra Pradesh in

1979. He has commended us to the decisions in Dr.
Pradeep Jain and Others vs. Union of India and
Others®, Reita Nirankari vs. Union of India®, Dr. Dinesh
Kumar vs. Motilal Nehru Medical College’, C. Surekha
vs. Union of India® and Dr. Fazal Ghafoor vs. Union of
India and Others®. Needless to say, the learned Attorney
General has submitted that the principles stated in the said
authorities shall apply on all fours to the State of
Telangana.

13. Mr. Harin P. Raval, learned senior counsel, along with
Mr. S. Udaya Kumar Sagar, learned counsel, appearing for
the State of Telangana have adopted the submissions
advanced by the learned Attorney General.

14. To appreciate the controversy raised in this writ
petition it is necessary to reflect upon the language
employed in Article 371-D of the Constitution and the
interpretation placed by this Court on the said provision.

That apart, it would also be essential to understand the

5 (1984) 3 SCC 654
¢ (1984) 3 SCC 706
7 (1986) 3 SCC 727
¥ (1988) 4 SCC 526
® (1988) Supp SCC 794
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1
1979 circular issued by the State of Andhra Pradesh in the

year 1979 and how this Court has perceived the ambit and
scope of the same and further also consider the concept of
non-applicability of reservation in respect of the super
speciality courses. Having stated so, we may reproduce
Clauses 1 and 2 of Article 371-D of the Constitution, which
are relevant for the present purpose, They read as follows:-

“371-D. Special provisions with respect to the
State of Andhra Pradesh or the State of
Telangana.- (1) The President may by order made
with respect to the State of Andhra Pradesh or
the State of Telangana, provide, having regard to
the requirement of each State, for equitable
opportunities and facilities for the people
belonging to different parts of such State, in the
matter of public employment and in the matter of
education, and different provisions may be made
for various parts of the States.

(2) An order made under clause (1) may, in
particular,-

(a) require the State Government to organise
any class or classes of posts in a civil service of,
or any class or classes of civil posts under, the
State into different local cadres for different parts
of the State and allot in accordance with such
principles and procedure as may be specified in
the order the persons holding such posts to the
local cadres so organized;

(b) specify any part or parts of the State which
shall be regarded as the local area —
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(1) for direct recruitment to posts in any
local cadre (whether organized in pursuance
of an order under this article or constituted
otherwise) under the State Government;

(ii) for direct recruitment to posts in any
cadre under any local authority within the
State; and

(iii) for the purposes of admission to any
University within the State or to any other
educational institution which is subject to
the control of the State Government;

specify the extent to which, the manner in

which and the conditions subject to which,
preference or reservation shall be given or made —

(i) in the matter of direct recruitment to
posts in any such cadre referred to in
sub-clause (b) as may be specified in this
behalf in the order;

(ii)  in the matter of admission to any such
University or other educational institution
referred to in sub-clause (b) as may be

specified in this behalf in the order,

to or in favour of candidates who have resided or
studied for any period specified in the order in
the local area in respect of such cadre, University
or other educational institution, as the case may

be »

15. At this stage we think it appropriate to refer to the

relevant clauses of the Presidential Order.

clauses, we are inclined to think, are:-

The pertinent

“(2) It extends to the whole of the State of Andhra

Pradesh.
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(3) It shall come into force on the 1% day of July,
1974.

2. Interpretation:- (1) In this Order, unless the
context otherwise requires:-

(a) “available seats” in relation to any course of
study, means the number of seats provided in that
course for admission at any time after excluding
those reserved for candidates from outside the
State.

(b) “Local area”, in respect of any University or
other educational institution, means the local area
specified in paragraph 3 of this Order for the
purposes of admission to such University or other
educational institution.

(c) “Local candidate”, in relation to any local area,
means a candidate who qualifies under paragraph
4 of this Order as a local candidate in relation to
such local area:

(d) “State Government” means the Government of
Andhra Pradesh.

(e) “State-wide educational institution” means an
educational institution or a department of an
educational institution specified in the Schedule of
this Order.

(f) “State-wide University” means the Andhra
Pradesh Agricultural University constituted under
the Andhra Pradesh Agricultural University Act,
1963 (Andhra Pradesh Act 24 of 1963), or the
Jawaharlal @ Nehru  Technological University
constituted under the Jawaharlal Nehru
Technological University Act, 1972 (Andhra
Pradesh Act 16 of 1972).



126

(2) Any reference to any District in this Order shall
be construed as a reference to the area comprised
in that District on the 1°" day of July, 1974.

(3) The General clauses Act, 1897(10 of 1897)
applies for the interpretation of this order as it
applies for the interpretation of a Central Act.

3. Local area:- (1) The part of the State comprising
the district of Srikakulam, Visakhapatnam, West
Godavari, East Godavari, Krishna, Guntur and
Prakasam shall be regarded as the local area for
the purposes of admission to the Andhra
University, (the Nagarjuna University) and to any
other educational institution (other than a
State-wide University or State-wide educational
institution) which is subject to the control of the
State Government and is situated in that part.

(2) The part of the State comprising the districts of
Adilabad, Hyderabad, Karimnagar, Khammam,
Mahaboobnagar, Medak, Nalgonda, Nizamabad
and Warangal shall be regarded as the local area
for the purposes of admission to the Osmania
University, (the Kakatiya University) and to any
other educational institution(other than a
State-wide University or State-wide Educational
institution) which is subject to the control of the
State Government and is situated in that part.

(3) The part of the State comprising the districts of
Anantapur, cuddapah, Kurnool, Chitoor and
Nellore shall be regarded as the local area for the
purposes of admission to Sri Venkateswara
University and to any other educational institution
(other than a State-wide University or State-wide
educational institution) which is subject to the
control of the State Government and is situated in
that part.
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4. Local candidates:- (1) A Candidate for
admission to any course of study shall be regarded
as a local candidate in relation to a local area

(a) if he has studied in an educational institution
or educational institutions in such local area for a
period of not less than four consecutive academic
years ending with the academic year in which he
appeared or, as the case may be, first appeared in
the relevant qualifying examination; or.

(b) Where during the whole of any part of the four
consecutive academic years ending with the
academic year in which he appeared or, as the
case may be, first appeared for the relevant
qualifying examination, he has not studied in any
educational institution. If he has resided in that
local area for a period of not less than four years
immediately preceding the date of commencement
of the relevant qualifying examination in which he
appeared or as the case may be first appeared.

(2) A candidate for admission to any course of
study who is not regarded as a local candidate
under sub-paragraph (1) in relation to any local
area shall.

(a) if he has studied in educational institutions in
the State for a period of not less than seven
consecutive academic years ending with the
academic year in which he appeared or, as the
case may be, first appeared for the relevant
qualifying examination, be regarded as a local
candidate in relation to.

(i) such local are where he has studied for the
maximum period out of the said period of seven
years; or.

(i) Where the periods of his study in two or more
local areas are equal, such local area where he has
studied last in such equal periods; or.



128

(b) if during the whole or any part of the seven
consecutive academic years ending with the
academic year in which he appeared or, as the
case may be, first appeared for the relevant
qualifying examination, he has not studied in the
educational institution in any local area, but has
resided in the State during the whole of the said
period of seven years be regarded as a local
candidate in relation to.

(i) such local area where he has resided for the
maximum period out of the said period of seven
years, Or.

(i) Where the period of “his residence in two or
more local areas are equal, such local area where
he has resided last in such equal periods”.]

Explanation — For the purpose of this paragraph.

(i) “Educational institution” means a University or
any educational institution recognized by the State
Government a University or other competent
authority;

(ii) “relevant qualifying examination” in relation to
admission to any course of study, means the
examination, a pass in which is the minimum
educational qualification for admission to such
course of study;

(iii) in reckoning the consecutive academic years
during which a candidate has studied,-

(a) any period of interruption of his study by
reason of his failure to pass any examination; and

(b) any period of his study in a State-wide
University or a State wide educational institution,
shall be disregarded.
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(iv) the question whether any candidate for
admission to any course of study has resided in
any local area shall be determined with reference
to the places where the candidate actually resided
and not with reference to the residence of his
parent or other guardian.]

5. Reservation in non-State-wide Universities and
educational Institutions:- (1) Admissions to
eighty-five percent of the available seats in every
course of study provided by the *(Andhra
University, the Nagarjuna University, the Osmania
University.** the Kakatiya University or Sri
Venkateswara University) or by any other
educational institution (other than a State-wide
University or a Statewide educational institution)
which is subject to the control of the State
Government shall be reserved in favour of the local
candidates in relation to the local area in respect
of such University or other educational institution.

(2) While determining under sub-paragraph (1) the
number of seats to be reserved in favour of local
candidates any fraction of a seat shall be counted
as one:

Provided that there shall be at least one
unreserved seat.

6. Reservation in Statewide Universities and
State-wide educational institutions (1) Admissions
to eighty five percent of the available seats in every
course of study provided by a State-wide
University or a State-wide educational institution
shall be reserved in favour of and allocated among
the local candidates I relation, to the *(Local areas
specified in sub-paragraph(l), sub-paragraph(2)
and sub-paragraph(3) of paragraph 3, in the ratio
of 42:36:22 respectively:

Provided that this sub-paragraph shall not apply
in relation to any course of study in which the
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total number of available seats does not exceed
three.

(2) While determining under sub-paragraph(1l) the
number of seats to be reserved in favour of the
local candidates, any fraction of a seat shall be
counted as one.

Provided that there shall be at least one
unreserved seat.

(3) While allocating under sub-paragraph(l) the
reserved seats among the local candidates in
relation to the different local areas, fractions of a
seat shall be adjusted by counting the greatest
fraction as one and, if necessary, also the greater
of the remaining fractions as another; and, where
the fraction to be so counted cannot be selected by
reason of the fractions being equal, the selection

shall be by lot.

Provided that there shall be at least one seat
allocated for the local candidate in respect of each
local area.

7. Filling of reserved vacant seats.- If a local
candidate in respect of a local area is not available
to fill any seat reserved or allocated in favour of
local candidate in respect of that local area, such
seat shall be filled as if it had not been reserved.

8. Power to authorise issue of directions. — (1) the
president may, by order, require the State
Government to issue such directions as may be
necessary or expedient for the purpose of giving
effect to this Order to any University or to any
other educational institution subject to the control
of the State Government; and the University or
other educational institution shall comply with
such directions.
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(2) The State Government may, for the purpose of
issuing any directions under sub-paragraph (1) or
for satisfying itself that any directions issued
under that sub-paragraph have been complied
with require, by order in writing, any University or
any other educational institution subject to the
Control of the State Government to furnish them
such information, report or particulars as may be
specified in the order; and the University or other
educational institution shall comply with such
order.”

16. The State Government issued the circular in 1979. The

relevant paragraphs of the circular deserve to
reproduced. They read as follows:-

“2. The Andhra Pradesh Educational Institutions
(Regulation of Admissions) Order, 1974 provides
for reservation of seats in favour of local
candidates in courses of study provided by the
Universities and other educational institutions
subject to the Control of the State Government.
Paragraph 9 of the order lays down that the
provisions of that order shall have effect
notwithstanding anything contained in any
statute ordinance, rule, regulation or other
order(whether made before or after the
commencement of the Order) in respect of
admissions to any University or any other
educational institutions subject to the control of
the State Government. Paragraph 10 of the said
Order, however, declares that nothing in the
Order shall affect the operation of any provisions
made by the State Government or other
competent authority (whether before or after the
commencement of the Order) in respect of
reservations in the matter of admission to any
University or other education Institution in favor
or women, socially and educationally backward
classes of citizens, the Scheduled Castes and the

be
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Scheduled Tribes in so far as such provisions are
not inconsistent with the Order.

3. After the coming into force of the above
Presidential Order, with effect from 1-7-1974,
admissions to the educational institutions in the
entire State are to be made in the light of the
provisions of the said order. According to
Paragraph 4 of the Order a candidate for
admission to any course of study shall be
regarded as a local candidate in relation to the
local area, -

(@) If he has studied in an educational
institution or educational institutions in such
local area for a period of not less than four
consecutive academic years ending with the
academic year in which he appeared or, as the
case may be, first appeared in  relevant
qualifying examination; or

(b) where during the whole or any part of the
four consecutive academic years ending with
the academic year in which he appeared or, as
the case may be, first appeared for the relevant
qualifying examination, he has not studied in
any educational institution, if he has resided
in that local area for a period of not less than
four years immediately preceding the date of
commencement of the relevant qualifying
examination in which he appeared, or, as the
case may be, first appeared.

4. It must be noted that para 4(a) as extracted
above covers the cases of those candidates who
studied in an educational institution or
educational institutions for a period of not less
than four consecutive academic years ending
with the academic year in which he appeared or,
as the case may be, first appeared in the relevant
qualifying examination, while para 4 (b) applies to
the case of other candidates. For purposes of
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para 4(a) educational institution has been defined
as a University or any educational institution
recognized by the State Government, a University
or other competent authority. The eligibility of a
candidate who has studied during any part of the
four years period in an unrecognized institution
will have to be dealt with the under para 4(b).
While considering the eligibility of a candidate to
be regarded as a local candidate, under
paragraph 4(a) of the Order by virtue of four
consecutive years of Study in a local area, it
should be noted that in reckoning the
consecutive academic years of study, any
interruption in the period of his study ,by reason
of his failure to pass any examination shall be
disregarded. For instance, a candidate who has
studied in the IXth and Xth Classes and the
Junior and Senior Intermediate Classes in
institutions of the sale local area with a break of
one year after the Xth class on account of failure
to pass the Xth Class examination at the first
attempt, shall be regarded as a local candidate in
relation to that local area for admission to a
degree course in any institution in that area.

5. The above definition of the local candidate (as
it stood until it was amended with effect from
25-11-1976) had given rise to certain situations
wherein some of the candidates belonging to the
State of Andhra Pradesh who have studied or
resided throughout within the State came to be
regarded as non-local candidates in all the local
areas within the State. In order to avoid such a
situation, the Government of India have since
issued the Andhra Pradesh Educational
Institutions (Regulation of Admission) Second
Amendment Order, 1976 amplifying the said
definition in paragraph 4 of the Order

6. The Andhra Pradesh Educational Institutions
(Regulation of Admissions) Second Amendment
Order, 1976 inserts a new sub-paragraph in the
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said 1974 Order-viz., sub-paragraph (2) to
Paragraph 4 thereby making provision for
considering the claims of persons, who under the
old definition would have become non-local in
relation to all local areas in the State. According
to sub-para (2) (a) of Para 4, after amendment, if
such a candidate has studied in educational
institutions in the State for a period of not less
than seven consecutive academic years ending
with the academic year in which he appeared on,
as the case may be, first appeared for the
relevant qualifying examination, he shall be
regarded as a local candidate in relation to that
local area where he had studied for the longest
period out of the said period of seven years. In
the event of the periods of study in two or more
local areas being equal he shall be regarded as
local candidate in relation to that local area
where he studied during the last of the said equal
periods. Clause (b) to sub-para (2) applies to a
candidate who, during the whole or any part of
the seven consecutive academic years ending
with the academic year in which he appeared or
as the case may be, first appeared for the
relevant qualifying examination has not studied
in educational institutions in any local area, but
has resided in the State during the whole of the
said seven years, the candidate shall be regarded
as a local candidate in relation to that local area
where he has resided for the longest period out of
the said seven year period. This residence test
will be applies to candidates in whose cases there
is a gap in study, occasioned otherwise than by
reason of failure to pass in an examination, in
the prescribed full term of seven years
immediately preceding the relevant qualifying
examination. It has also been provided that
where the periods of residence in two or more
local areas are equal, such a candidate shall be
regarded as a local candidate in relation to the
local area where he resided last in such equal
periods. The application of the liberalized
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definitions made through the Second Amendment
Order are illustrated by the examples given in the
Annexure — [.

XXXXX XXXXX

9. The Government have directed that for the
purpose of admission into educational
institutions, those who claim to be local
candidates with reference to para 4(1) (a) or para
4(2) (a) of the Andhra Pradesh Educational
Institutions (Regulation of Admissions) Order,
1974 should produce evidence in the form of
study certificates issued by the heads of the
educational institutions concerned indicating the
details of the year or years in which the
candidate has studied in an educational
institution or institutions in such local area for a
period of not less that four or seven consecutive
academic years ending with academic year in
which he appeared or, as the case may be, first
appeared in the relevant qualifying examination.
Those who do not qualify as local candidates
under para 4(1) (a) or 4(2) (a) but claim to qualify
by virtue of residence under para 4(1)(b) or para 4
(2) (b) of the said order should produce a
certificate issued by an Officer of the Revenue
Department not below the rank of Tahsildar in
the form annexed vide Annexure — II.

XXXXX XXXXX

11. As clarifications were being sought on the
question as to who should be considered eligible
to apply as candidates belonging to the State of
Andhra Pradesh for the purpose of admission to
courses of studies offered by educational
institutions, subject to the control of the State
Government against 15% of the available seats
kept unreserved in terms of Andhra Pradesh
Educational Institutions (Regulations of
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Admissions) Order, 1974 the Government after
careful consideration have directed that the
following categories of candidates may be treated
as eligible to apply for admissions to educational
institutions in the State subject to the control of
the State Government, as candidates belonging to
the State of Andhra Pradesh against the 15% of
the available seats left unreserved in terms of the
Presidential Order:

(i) All local candidates defined in the
Presidential Order.

(ii Candidates who have resided in the State
for a total period of ten years excluding periods
of study outside the State; or either of whose
parents have resided in the State for a total
period of ten years excluding periods of
employment outside the state;

(iij) Candidates who are children of parents
who are in the employment of this State or
Central Government, Public Sector
corporation, Local Bodies, Universities and
other similar quasi-public institutions within
the State; and

(iv) Candidates who are spouses of those in the
employment of this State or Central
Government, Public Sector Corporations, Local
Bodies, Universities and educational
institutions recognized by the Government a
University or other competent authority and
similar other quasi-Government institutions
within the State.

12. It has been decided that persons in the
employment of this State or Central Government,
Public Sector Corporations, Local Bodies,
Universities and other similar Quasi-Public
Institutions, within the State may be treated as
eligible to apply for admission to the part-time
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course of study offered by the educational

institutions in the State subject to the control of

the state government as candidates belonging to

the State of Andhra Pradesh.

13. The Government consider that in the large

majority of cases falling under the above

categories, “nativity” may not be in doubt. The

Heads of Educational Institutions or other

admission authorities may call for appropriate

certificates of study/residence or employment in
cases of doubt.”

We shall, as we are obliged to in the instant case,
proceed to deal with the purport of the said circular on the
bedrock of the Presidential Order. Be it clarified, we are not
called upon to decide upon the constitutional validity of the
circular, but to understand the purport of the same through
the interpretative purpose.

17. In Chief Justice of A.P. vs. L.V.A. Dixitulu’®, the
question arose before the Constitution Bench of this Court
as to whether Clause 3 of Article 371-D of the Constitution
that deals with civil services of the State would include the
staff of the High Court or of the Sub-ordinate judiciary. The
Constitution Bench held that the statements and objects of

reasons do not indicate that there was any intention

whatsoever on the part of the legislature to impair or

0 (1979) 2 SCC 34
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3
derogate from the scheme of securing independence of the

judiciary as enshrined in Articles 229 and 225; and indeed
the amendment or abridgment of this basic scheme was
never an issue of debate in Parliament. The Constitution
Bench while commenting on the Article 371-D had to say

this:-

“73. It will be seen from the above extract, that
the primary purpose of enacting Article 371-D
was two fold: (i) To promote “accelerated
development of the backward areas of the State of
Andhra so as to secure the balanced development
of the State as a whole”, and (i) to provide
“equitable opportunities to different areas of the
State in the matter of education, employment and
career prospects in public service”.

74. To achieve this primary object, clause (1) of
Article 371-D empowers the President to provide
by order, “for equitable opportunities and
facilities for the people belonging to different
parts of the State in the matter of public
employment and in the matter of education”.
Clause (2) of the article is complementary to
clause (1). It particularises the matters which an
order made under clause (1) may provide. For
instance, its sub-clause (¢)(7) enables the
President to specify in his Order, “the extent to
which, the manner in which and the conditions
subject to which”, preference or reservation shall
be given or made in the matter of direct
recruitment to posts in any local cadre under the
State Government or under any local authority.
Sub-clause (¢ further makes it clear that
residence for a specified period in the local area,
can be made a condition for recruitment to any
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such local cadre. Thus, clause (4) also is directly
designed to achieve the primary object of the
legislation.”

18. After so stating the Constitution Bench has ruled that
the evil that was sought to be remedied pertained to
inequitable opportunities and facilities for the people
belonging to different parts of the State of Andhra Pradesh
in matters of public employment and in the matter of
education and had no causal nexus whatever to the
independence of the High Court and subordinate judiciary
which the Founding Fathers have with solemn concern
vouchsafed in Articles 229 and 235 of the Constitution.
The Court also opined that the public agitation which led to
the enactment of Article 371-D did not have any grievance
against the basic scheme of Chapters V and VI in Part VI of
the Constitution. The Court interpreting the Article in
entirety eventually expressed the view that the Parliament
never had intended to confer a wide, liberal interpretation
which will defeat or render otiose the scheme of Chapters IV
and V, Part VI particularized in Articles 229 and 235 of the

Constitution.
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3
19. In Dr. Pradeep Jain (supra), a three-Judge Bench was

dealing with admissions to medical colleges, both at the
undergraduate and at the post-graduate levels. The
question that arose for consideration was whether regard
being had to the constitutional values, admission to medical
colleges or any other institution of higher learning situated
in a State can be confined to those who have their domicile
within the State or who are residents within the State for a
specified number of years or can any reservation in
admissions be made for them so as to given the precedence
over those who do not possess domicile or residential
qualification within the State, irrespective of merit. After
referring to various aspects in the Constitution and
authorities rendered in N. Vasundara v. State of Mysore'',
Jagdish Saran v. Union of India'’ and various other

authorities the three-Judge Bench came to hold thus:-

“We are therefore of the view that so far as
admissions to post-graduate courses, such as
MS, MD and the like are concerned, it would be
eminently desirable not to provide for any
reservation based on residence requirement
within the State or on institutional preference.
But, having regard to broader considerations of
equality of opportunity and institutional

' (1971) 2 SCC 22
2 (1980) 2 SCC 768
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20.
three-Judge Bench passed a clarificatory order in Reita

Nirankari (supra) wherein the Court considered three

continuity in education which has its own
importance and value, we would direct that
though residence requirement within the State
shall not be a ground for reservation in
admissions to post-graduate courses, a certain
percentage of seats may in the present
circumstances, be reserved on the basis of
institutional preference in the sense that a
student who has passed MBBS course from a
medical college or wuniversity, may be given
preference for admission to the post-graduate
course in the same medical college or university
but such reservation on the basis of institutional
preference should not in any event exceed S0 per
cent of the total number of open seats available
for admission to the post-graduate course. This
outer limit which we are fixing will also be
subject to revision on the lower side by the Indian
Medical Council in the same manner as directed
by us in the case of admissions to the MBBS
course. But, even in regard to admissions to the
post-graduate course, we would direct that so far
as super specialities such as neuro-surgery and
cardiology are concerned, there should be no
reservation at all even on the basis of
institutional preference and admissions should
be granted purely on merit on all-India basis.”

After the said judgment was delivered, the said

aspects one of which is relevant for the present case.

reproduce the same:-

“We may make it clear that the judgment will not
apply to the States of Andhra Pradesh and
Jammu and Kashmir because at the time of
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hearing of the main writ petitions, it was pointed

out to us by the learned advocates appearing on

behalf of those States that there were special

constitutional provisions in regard to them which

would need independent consideration by this

Court.”
21. The aforesaid clarificatory order has its own
significance, for it undeniably excludes the applicability of
the domicile test stated in Dr. Pradeep Jain (supra) in
respect of the State of Andhra Pradesh. At this stage, it
would be appropriate to refer to the case of C. Surekha
(supra). The said case arose from Osmania University in
Andhra Pradesh. The petitioner therein had passed from
the said University and he intended to take the All India
Entrance Examination for admission to P.G. medical course
in 1988. He had challenged the constitutional validity of
Article 371-D(2) (b) (iii) and C (ii) of the Constitution as well
as the Presidential Order as a consequence of which the
students of Andhra Pradesh have been excluded for
competing in the aforesaid examination. The two-Judge
Bench referred to the decisions in Dr. Pradeep Jain
(supra), Reita Nirankari (supra), noted the stand of the

Union of India and the Andhra Pradesh in their respective

counter affidavits that had asserted that institutions in the
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3
State of Andhra Pradesh were kept out of from the purview

of the scheme in view of the decision rendered in the case of
Dr. Pradeep Jain (supra). The Court also took note of the
fact that the issue was kept open in Reita Nirankari
(supra), referred to the pronouncements in P.
Sambamurthy v. State of Andhra Pradesh'’, Minerva
Mills Ltd. v. Union of India'*, P. Sampath Kumar v.
Union of India'® and reiterated the principle that Article
371-D(3) was valid because clause (10) of the Article 371-D
provides as follows:-

“The provisions of this article and of any order

made by the President thereunder shall have

effect notwithstanding anything in any other

provision of this Constitution or in any other law

for the time being in force.”
22. As has been stated earlier, Clause 5 of the Article
371-D was declared ultra vires earlier with which we are not
concerned with in this case. Thereafter, the Court posed
the question whether within the Presidential Order, the

Scheme in Dr. Pradeep Jain (supra) can be worked out.

After so stating, the Court noted thus:-

3 (1987) 1 SCC 362
14 (1980) 3 SCC 625
S (1985) 4 SCC 458
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ST “The Presidential Order of 1974 defines
“available seats” and “local area” as also
“statewide educational institutions” in
sub-clauses (a), (b) and (e) of clause 2. Clause 3
describes the three local areas. Clause 9 gives
overriding effect to the Presidential Order. Under
the Presidential Order, admission to the
educational institutions is limited only to local
and nonlocal candidates. It does not contemplate
of admission into educational institutions
otherwise. The contention of Mr Choudhary that
if the Presidential Order has got to be given effect
to in its true spirit, the scheme in Dr Pradeep
Jain case cannot, consistently with the
Presidential Order, be implemented cannot be
brushed aside and bears serious examination on
certain important aspects. If the 15 per cent
seats are not treated as reserved in terms of the
Presidential Order and are intended to go to
those who qualify at the All India Entrance
Examination it is a statable possibility that the
Presidential Order might be diluted. It may be
doubtful if, in ascertaining the import of
‘available seats’, it would be permissible to
deduct the 15 per cent seats for non-locals
applying the formula of Dr Pradeep Jain case. We
are inclined to think that the contention
advanced by Mr Choudhary on behalf of the
respondent-State that within the ambit of the
Presidential Order, the scheme adopted by this
Court in Dr Pradeep Jain case is eminently
arguable and raises certain important issues. It
is, however, not necessary to pronounce on this
question finally as the petitioner, admittedly, has
already been provided admission in one of the
Medical Colleges.

6. Before we part with the case we would,
however, like to indicate that the Scheme in Dr
Pradeep Jain case is, in the opinion of this Court,
in national interest as also in the interest of the
States. Competition at the national level is bound
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to add to and improve quality. Andhra Pradesh
students on the whole are not at all backward
and we are of the opinion that they would stand
well on comparative basis. It is for the State and
the Central Governments, apart from the legal
issues involved to decide whether in the general
interest of the State, the scheme in the
Presidential Order should either be so
understood as to permit and assimilate the
Pradeep Jain principle or should be explained, if
necessary, by an appropriate amendment of the
Presidential Order. We would, however, leave it to
the respondents to take their decision in the
matter. We would not Ilike, therefore, to
pronounce on the legal question finally in this
case.

23. Relying on the said passages, it is submitted by Mr.
Marlapalle, learned senior counsel that the observations
made in 1988, despite expiry of two decades and seven
years, has not been taken note of by the authorities which
indicates an apathetic attitude. Learned senior counsel
would contend that the State of Andhra Pradesh by no
stretch of imagination can be regarded as an educationally
backward region compared to rest of the country. It is also
contended by him that the Presidential Order was issued at
a stage feeling the need of the State but the same is not the

condition after passage of more than 40 years. In fact,

submits Mr. Marlapalle, renouncing the merit criteria on the
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domicile basis especially in respect of post graduate and

super speciality courses would tantamount to denouncing
the concept of merit which has been enshrined commencing
from Dr. Pradeep Jain (supra) to many a judgment
rendered thereafter in respect of the medical education. The
protective affirmation meant for the State of Andhra Pradesh
by the Presidential Order issued in 1974 has to be
interpreted in such a manner so that the 50% which has
been demarcated should go to otherwise meritorious
candidates who have taken All India Entrance Examination
for super speciality courses. The concept of continuity of
education, its progress and the rise in time, submits Mr.
Marlapalle, requires this Court to give a broader
interpretation to the 15% quota and not to be guided by the
1979 clarificatory circular which is otherwise indefensible in
law.

24. It is apt to note here that Mr. Marlapalle has
commended us to the authority in Dr. Dinesh Kumar
(supra), but we need not refer to the same as it dealt with
the reservation on the domicile basis, regard being had to

the principle stated in Dr. Pradeep Jain (supra) and as far
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as the State of Andhra Pradesh (undivided) is concerned,

the said authority was not made applicable as stated in
Reita Nirankari (supra).

25. At this juncture, it is absolutely necessitous to refer to
a three-Judge Bench decision in NTR University of Health
Sciences v. G. Babu Rajendra Prasad and Anr.'° In the
said case, the question that was posed was whether the
Government of Andhra Pradesh while framing the 1979
circular in terms of Presidential Order issued in 1974 under
Article 371-D of the Constitution of India was bound to
provide reservation for 15% of non-local seats, although
reservation in terms of the policy decision had been taken in
respect of the seats available for local candidates. It is
worth mentioning here that the controversy had travelled to
this Court questioning the validity of the policy of the State
of Andhra Pradesh as regards the non-reservation of
scheduled castes, scheduled tribes and backward classes
within 15% that has been separately demarcated. The
learned Single Judge of the High Court had directed to
reserve 15% seats reserved for the reserved category. The

Division Bench in Letters Patent appeal noted the conflict of

16 (2003) 5 SCC 350
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views in earlier Division Bench judgments and referred the

matter to the Full Bench on the issue whether the
reservations in terms of Article 15(4) of the Constitution of
India in favour of scheduled castes, scheduled tribes and
backward classes could be provided in respect of 15% of the
unreserved seats under the Presidential Order, 1974. The
Full Bench analyzing the law in the field dismissed the
appeals. This Court dealing with the controversy referred to
Article 371-D of the Constitution, the Presidential Order,
reproduced various paragraphs from the same, took note of
the 1979 circular issued by the Government of Andhra
Pradesh, noted the submissions of the learned counsel for
the parties, took into consideration the formation of
Universities by the undivided State of Andhra Pradesh after

the Presidential Order and stated thus:-

“10. A bare perusal of the definition of local area
read with paras 3, 4 and 5 of the Presidential
Order, as referred to hereinbefore, it would be
evident that 85% of the seats are reserved for
local candidates in relation to local areas. So far
as a university area is concerned, a local
candidate in one particular university area would
be a non-local one in another. The criteria for
admission of a candidate in the superspeciality
courses in the university on the ground of being
local or non-local is, therefore directly referable to
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the university area and not the boundaries of the
State of Andhra Pradesh.

11. ...... In the matter of admission, the Health
University had followed the procedure provided in
Annexure III of GOP No. 646 dated 10-7-1979
having regard to the fact that by reason of the
Presidential Order, 1974 only 83% of the seats
are reserved in favour of the local candidates
which are required to be confined to the
university area only. We, thus, do not find any
legal infirmity in the action of the appellants
herein in directing that 15% reserved for
candidates of non-local area may be filled up only
on merit.

12. Article 371-D of the Constitution of India
contains a special provision applicable to the
State of Andhra Pradesh only. 54% of seats are
required to be filled up from open categories and
46% of seats are to be filled up from the reserved
category candidates in each of the three regions
from the medical colleges and engineering
colleges. Having regard to the reservations made
regionwise, indisputably 85% of seats are to be
filled up from amongst local candidates whereas
only 15% of seats are to be filled up from
amongst outside candidates.”

[Emphasis Supplied]
26. Be it noted, it was contended on behalf of the appellant
therein that the High Court had committed a manifest error
by directing for reservation of seats for reserved category
from 15% open seats also on the ground that such a

reservation would exceed 50% which is not permissible.
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The Court referred to the Presidential Order and eventually

opined thus:-

“In the event, the ratio of the impugned judgment
of the High Court is given effect to having regard
to the limited number of seats available by
providing reservation of an additional seat,
principle of reservation to the extent is 50%
would be violated. Furthermore, it is not for the
High Court to say as to the efficacy or otherwise
of the policy of the State as regards providing for
reservation for the reserved category candidates
and in that view of the matter the High Court, in
our opinion must be held to have committed a
manifest error in issuing the impugned
directions, as a result whereof percentage of
reservation would exceed 46%. Such a direction
by the High Court is not contemplated in law.”

27. Though the said authority had understood local area
and the boundaries of the State, it was instructive to refer to
the said passage. It is clear that it was addressing the
controversy as regards the 153% but dealing with the
reservation of scheduled castes, scheduled tribes and other
backward classes within the said 15% percentage in the
context of instructions/circular of 1979 issued by the State
Government. The aforesaid decision makes it graphically
clear that the 85% reservation has been in respect of local
areas and non-locals area is directly referable to the

University area. One has to bear in mind that the local
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areas and local candidates have been defined in the

Presidential Order and it also empowers the State
Government to issue appropriate directions for the purpose
of giving effect to the Presidential Order. In pursuance of
the power conferred in the said Presidential Order, the State
Government has issued the Circular in 1979. The Circular,
as is manifest, reiterates the definitions of “local area” and
“local candidates” and simultaneously it also lays the
postulate the manner of implementation of reservation of
local candidates as stipulated in the Presidential Order. As
far as 15% of the available seats which are kept unreserved
in terms of Presidential Order, the State Government relies
on the power conferred on it that the 15% of the available
seats are kept unreserved subject to the control of the State
Government. The State Government has clarified the
position about the local candidates in respect of 15% as
provided in the Presidential Order. It covers certain
categories but the cavil does not relate to the same. In fact,
on a keen scrutiny, it is demonstrable that it engulfs certain
categories which takes within its umbrella such candidates

who are working in the State of Andhra Pradesh in certain
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State Government or Central Government or other public

undertakings or the candidates whose spouses are in the
employment of the State or Central Government or public
sector corporation, etc. It does not refer to candidates who
are from outside. That is the only interpretation which can
be placed on the circular. It is the situation in vogue in the
State of Andhra Pradesh since 1979 and in the absence of
any challenge to the circular, there is no need to get into it.
Therefore, reference to the other Acts, Rules, Regulations
which have been so done by Mr. Marlapalle do not require to
be dwelt upon.

28. One aspect that has been highlighted by Mr.
Marlapalle that almost 27 years back, this Court in C.
Surekha (supra) had expressed the view that the scheme
indicated in Dr. Pradeep Jain (supra) is in national interest
and competition at the national level is bound to add to and
improve quality and Ahdra Pradesh students on the whole
are not at all backward and they would stand well on the
comparative basis. The need for assimilation of the
principles stated in Dr. Pradeep Jain (supra) was felt and it

was observed that there should be an appropriate
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amendment of the Presidential Order. However, as the

Court cannot do it, it left to the competent authorities.

29. In this context, the decisions that have been cited by
the learned counsel for the petitioner become relevant. In
Preeti Srivastava (supra), the Constitution Bench
expressed that the object of Article 15(4) is to advance the
equality of principle by providing for protective
discrimination in favour of the weaker sections so that they
may become stronger and may be able to compete equally
with others more fortunate, but simultaneously one cannot
ignore the wider interests of society while devising such
special provisions. The Court highlighted on the concept of
national interest such as promoting excellence at the
highest level and providing the best talent in the country
with the maximum available facilities to excel and
contribute to society which are also to be borne in mind.

Analysing further, the majority stated thus:-

“In the case of Dr Jagadish Saran v. Union of
India this Court observed that at the highest
scales of speciality, the best skill or talent must
be hand-picked by selection according to
capability. Losing a potential great scientist or
technologist would be a national loss. That is why
the Court observed that the higher the level of
education the lesser should be the reservation.
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There are similar observations in Dr Pradeep Jain
v. Union of India. Undoubtedly, Dr Pradeep Jain v.
Union of India did not deal with reservation in
favour of the Scheduled Castes and the
Scheduled Tribes. It dealt with reservation in
favour of residents and students of the same
University. Nevertheless it correctly extended the
principle laid down in Dr Jagadish Saran v. Union
of India to these kinds of reservation also, holding
that at the highest levels of medical education
excellence cannot be compromised to the
detriment of the nation. Admissions to the
highest available medical courses in the country
at the superspeciality levels, where even the
facilities for training are limited, must be given
only on the basis of competitive merit. There can
be no relaxation at this level.”

30. In Saurabh Chaudri (supra), the core question that
arose for consideration centered around the constitutional
validity of reservation whether based on domicile or
institution in the matter of admission into post-graduate
courses in Government run medical colleges. In the said
case, the court referred to the writ petition filed by the
candidates who were residents of Delhi. They had joined
various medical colleges within Delhi for undertaking their
MBBS courses against the 15% all-India quota on being
qualified in the All-India Entrance Examination. They
intended to join medical colleges in Delhi for their

post-graduate medical courses. They were issued
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admission forms regard being had to the decision in Parag

Gupta (Dr.) v. University of Delhi'’. The University also
informed them that the candidates would be entitled to
admission in the post-graduate courses subject to the
decision in the matter pending before this Court in Magan
Mehrotra v. Union of India'®.

31. In Magan Mehrotra (supra) a three-Judge Bench of
this Court held that reservation by way of institutional
preference be maintained but also directed certain States to
follow the pattern of institutional preferences as has been
indicated in Dr. Pradeep Jain (supra). Delhi University
issued a notification on the basis of the judgment rendered
in Magan Mehrotra (supra). The writ petitioners assailed
the notification issued by the Delhi University as reservation
was made by way of institutional preference for admission
to post graduate courses. After the decision was rendered
in Magan Mehrotra (supra), a two-Judge Bench referred
the matter to a three-Judge Bench which ultimately directed
it to be placed before a five-Judge Bench. The reservation of

any kind, namely, residence or institutional preference in

7 (2000) 5 SCC 684
'8 (2003) 11 SCC 186
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the constitutional backdrop was the subject matter of

assail. The first question posed for consideration was
whether the reservation on the basis of a domicile is
permissible in terms of Clause 1 of Article 15 of the
Constitution of India. The Court referred to the decision in
D.P. Joshi v. State of Madhya Bharat'® and State of U.P.
v. Pradip Tandon*®, and answered the issue in the
negative. The second issue that the Court addressed was
whether reservation by way of institutional preference
comes within the suspected classification warranting strict
scrutiny test. The Court referred to Ram Krishna Dalmia
v. Justice S.R. Tendolkar’' and various other authorities
and opined that no case had been made out for invoking the
doctrine of strict construction or intermediate construction.
The third issue that the Court dwelled upon was whether
the reservation by institutional preference is valid. The
Court referred to the authorities in Jagadish Saran
(supra), Dr. D.P. Joshi (supra), Chitra Ghosh v. Union of
India®® and various other decisions including that of Dr.

Pradeep Jain (supra) and opined that in Dr. Pradeep Jain

9 (1955) 1 SCR 1215 = AIR 1955 SC 334
2 (1975) 1 SCC 267
21 AR 1958 SC 538
2 (1969) 2 SCC 228
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(supra) a distinction was made between the undergraduate

course i.e. MBBS course and post-graduate medical course
as also super specialist courses and, therefore, the said
authority sought to strike a balance of rights and interests
of concerned. The Constitution Bench took note of the fact
that the percentage of seats to be allotted on all-India basis,
however, came to be modified in Dr. Dinesh Kumar
(supra). It also took note of the fact that the directions
issued from time to time regulating the admissions in
different courses of study in the said case, the deviation of
the said dicta by the two-Judge Bench in Dr. Parag Gupta
(supra) wherein it created reservation on domicile which was
forbidden in Dr. Pradeep Jain (supra). The larger Bench
also referred to the authority in AIIMS Students’ Union v
AIIMS*, T.M. Pai Foundation v. State of Karnataka®

and eventually held as follows:-

70. We, therefore, do not find any reason to depart
from the ratio laid down by this Court in Dr Pradeep
Jain. The logical corollary of our finding is that
reservation by way of institutional preference must
be held to be not offending Article 14 of the
Constitution of India.

% (2002) 1 SCC 428
2 (2002) 8 SCC 481
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71. However, the test to uphold the validity of a
statute on equality must be judged on the
touchstone of reasonableness. It was noticed in Dr
Pradeep Jain case that reservation to the extent of
50% was held to be reasonable. Although
subsequently, in Dr Dinesh Kumar (II) case® it was
reduced to 25% of the total seats. The said
percentage of reservation was fixed keeping in view
the situation as then existing. The situation has
now changed to a great extent. Twenty years have
passed. The country has during this time produced
a large number of postgraduate doctors. Our
Constitution is organic in nature. Being a living
organ, it is ongoing and with the passage of time,
law must change. Horizons of constitutional law are
expanding.

32. In Nikhil Himthani (supra), the Court was dealing
with the grievance that related to equality in the matter of
admissions to post-graduate medical course in the medical
college in the State of Uttarakahand guaranteed by Article
14 of the Constitution which was violated by the
respondents. After noting the contentions of the learned
counsel for the parties, the Court referred to the
Constitution Bench judgment in Saurabh Chaudri (supra)
and the pronouncements in Jagadish Saran (supra) and

Dr. Pradeep Jain (supra) and came to hold thus:-

“We now come to Clauses 2 and 3 of the eligibility
criteria in the Information Bulletin. Under
Clauses 2 and 3, a domicile of Uttarakhand who

2 (1986) 3 SCC 727
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33.

reiterated the principle laid down in Nikhil Himthani

has passed MBBS from a medical college of some
other State having been admitted either through
the 15% all-India quota or through the
pre-medical test conducted by the State
Government concerned has been made eligible for
admission to a postgraduate medical course in
the State quota. Obviously, a candidate who is
not a domicile of Uttarakhand State is not eligible
for admission to the postgraduate course under
Clauses 2 and 3 of the eligibility criteria.
Preference, therefore is given only on the basis of
residence or domicile in the State of Uttarakhand
under Clauses 2 and 3 of the eligibility criteria
and such preference on the basis of residence or
domicile within a State has been held to be
violative of Article 14 of the Constitution in
Pradeep Jain v. Union of India and Magan
Mehrotra v. Union of India.

In Vishal Goel (supra), the two-Judge Bench

(supra).

34. At this juncture, we may also refer to the Constitution
Bench decision in Faculty Association of All India
Institute of Medical Sciences v. Union of India®®. In the
said case issue arose about the applicability of reservation
in respect of speciality and super speciality faculty posts in
all-India Institute of Medical Sciences.
referred to a larger Bench by the three-Judge Bench in view

of the decisions rendered in Jagadish Saran (supra), Dr.

% (2013) 11 SCC 246

The matter was
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Pradeep Jain (supra) and Indra Sawhney v. Union of

India®*’. The Constitution Bench after noting various

contentions ruled that:-

“22. Although the matter has been argued at
some length, the main issue raised regarding
reservation at the superspeciality level has
already been considered in Indra Sawhney case
by a nine-Judge Bench of this Court. Having
regard to such decision, we are not inclined to
take any view other than the view expressed by
the nine-Judge Bench on the issue. Apart from
the decisions rendered by this Court in Jagadish
Saran case and Pradeep Jain case, the issue also
fell for consideration in Preeti Srivastava case
which was also decided by a Bench of five
Judges. While in Jagadish Saran case and in
Pradeep Jain case it was categorically held that
there could be no compromise with merit at the
superspeciality stage, the same sentiments were
also expressed in Preeti Srivastava case as well.

23. In Preeti Srivastava case, the Constitution
Bench had an occasion to consider Regulation 27
of the Post Graduate Institute of Medical
Education and Research, Chandigarh
Regulations, 1967, whereby 20% of seats in every
course of study in the institute was to be
reserved for candidates belonging to the
Scheduled Castes, Scheduled Tribes or other
categories of persons, in accordance with the
general rules of the Central Government
promulgated from time to time. The Constitution
Bench came to the conclusion that Regulation 27
could not have any application at the highest
level of superspeciality as this would defeat the
very object of imparting the best possible training
to selected meritorious candidates, who could

2 (1992) Supp (3) 217
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contribute to the advancement of knowledge in
the field of medical research and its applications.
Their Lordships ultimately went on to hold that
there could not be any type of relaxation at the
superspeciality level.”

35. Be it noted, the Court laid immense emphasis on
paragraph 836 of Indra Sawhney (supra) wherein the

nine-Judge Bench has observed:-

“...that there were certain services and posts
where either on account of the nature of duties
attached to them or the level in the hierarchy at
which they stood, merit alone counts. In such
situations, it cannot be advised to provide for
reservations. In the paragraph {following, the
position was made even more clear when Their
Lordships observed that they were of the opinion
that in certain services in respect of certain
posts, application of rule of reservation may not
be advisable in regard to various technical posts
including posts in superspeciality in medicine,
engineering and other scientific and technical
posts.”

36. Thereafter, the Court proceeded to state further:-

“We cannot take a different view, even though it
has been suggested that such an observation was
not binding, being obiter in nature. We cannot
ascribe to such a view since the very concept of
reservation implies mediocrity and we will have to
take note of the caution indicated in Indra
Sawhney case. While reiterating the views
expressed by the nine-Judge Bench in Indra
Sawhney case, we dispose of the two civil appeals
in the light of the said views, which were also
expressed in Jagadish Saran case, Pradeep Jain

161
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case, Preeti Srivastava case. We impress upon

the Central and State Governments to take

appropriate steps in accordance with the views

expressed in Indra Sawhney case and in this

case, as also the other decisions referred to

above, keeping in mind the provisions of Article

335 of the Constitution.”
37. We have referred to the aforesaid judgments in extenso
as learned counsel appearing for the petitioners have laid
immense emphasis that there cannot be reservation of any
kind in respect of post-graduate or super speciality courses
regard being had to the law laid down by many a judgment
of this Court. It is urged that the State of Andhra Pradesh
and Telangana cannot apply the domicile test only to admit
its own students and that too also in respect of 15% quota
meant for non-local candidates. We have already analysed
the factual score and the legal position. The undivided
State of Andhra Pradesh enjoys a special privilege granted to
it under Article 371-D of the Constitution and the
Presidential Order. The judgments of the larger Bench do
not refer to the said Article nor do they refer to the
Presidential Order, for the said issue did not arise in the

said cases. A scheme has been laid down in the case of Dr.

Pradeep Jain (supra) and the concept of percentage had
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undergone certain changes. In Reita Nirankari (supra),

the same three-Judge Bench clarified the position which we
have already reproduced hereinbefore. @ However, in C.
Surekha (supra), the Court had expressed its view about
the amendment of the Presidential Order regard being had
to the passage of time and the advancement in the State of
Andhra Pradesh. It has been vehemently urged by Mr.
Marlapalle that despite 27 years having been elapsed, the
situation remains the same. We take note of the said
submission and we are also inclined to echo the observation
that was made in the case of Fazal Ghafoor (supra)

wherein it has been stated thus:-

“In Dr Pradeep Jain case this Court has observed
that in Super Specialities there should really be
no reservation. This is so in the general interest
of the country and for improving the standard of
higher education and thereby improving the
quality of available medical services to the people
of India. We hope and trust that the Government
of India and the State Governments shall
seriously consider this aspect of the matter
without delay and appropriate guidelines shall be
evolved by the Indian Medical Council so as to
keep the Super Specialities in medical education
unreserved, open and free.”

38. The fond hope has remained in the sphere of hope

though there has been a progressive change. The said
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privilege remains unchanged, as if to compete with eternity.

Therefore, we echo the same feeling and reiterate the
aspirations of others so that authorities can objectively
assess and approach the situation so that the national
interest can become paramount. We do not intend to add
anything in this regard.

39. Consequently, the writ petition as far as it pertains to
the State of Andhra Pradesh and Telangana, is dismissed.
As regards State of Tamil Nadu, the matter be listed on

November 4, 2015 for hearing.

............................. J.
[Dipak Misra]

........................... , J.
[Prafulla C. Pant]
New Delhi
October 27, 2015
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ANNEXURE-7

NON-REPORTABLE|

IN THE SUPREME COURT OF INDIA
CIVIL ORIGINAL/APPELLATE JURISDICTION

WRIT PETITION (CIVIL) NO. 53 OF 2022

DR. N. KARTHIKEYAN AND ORS. ... PETITIONER(S)
VERSUS
THE STATE OF TAMIL NADU
AND ORS. ...RESPONDENT(S)
WITH

CIVIL APPEAL NO. 2066 OF 2022
[Arising out of SLP(C) No.2514 of 2022]

CIVIL APPEAL NO. 2065 OF 2022
[Arising out of SLP(C) No.13557 of 2020]

WRIT PETITION (CIVIL) NO. 1299 OF 2020

CIVIL APPEAL NO. 3840 OF 2020

CIVIL APPEAL NOS. 3841-3843 OF 2020

ORDER

B.R. GAVAI, J.

1. Leave granted in all the Special Leave Petitions.
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2. Rule granted in the Writ Petitions.

3.  Writ Petition (Civil) No.53 of 2022 challenges the validity of
G.O. (Ms.) No. 462 dated 7™ November, 2020, issued by the
Health and Family Welfare (MCA-1) Department of the
Government of Tamil Nadu (hereinafter referred to as “the said
G.0.”). The basic contention of the writ petitioners is that the
reservation of 50% Super Specialty seats (DM/M.Ch.) for in-
service candidates in Government Medical Colleges in the State

of Tamil Nadu is not permissible in law.

4. Civil Appeal arising out of Special Leave Petition (Civil) No.
2514 of 2022 challenges the judgment and order of the learned
Single Judge of the High Court of Judicature at Madras dated
12" January, 2022, vide which, the said High Court has issued
a direction to the Director of Medical Education, Kilpauk,
Chennai to implement the said G.O. for the academic year

2021-2022 itself, if there is no legal impediment to do the same.
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5. This Court vide interim order dated 27™ November, 2020,
passed in Civil Appeal No. 3840 of 2020' had directed that the
counselling for admission to Super Specialty Medical Courses
for the academic year 2020-2021 shall proceed without

providing for reservations to in-service doctors.

6. The writ petitioners as well as the appellants in the
present case have urged this Court to continue the aforesaid
interim order of this Court dated 27™ November, 2020 (supra),

even for the academic year 2021-2022.

7. Per contra, this request made by the writ
petitioners/appellants is vehemently opposed by the learned
counsels appearing on behalf of the State as well as the in-

service candidates.

8. We have, therefore, heard the learned counsels for the
parties on the limited question, as to whether the interim

protection, which was granted for the academic year 2020-

1 [Dr. Prerit Sharma & Ors. Versus Dr. Bilu B.S. & Ors.]



168

2021, vide order dated 27™ November, 2020 (supra), should

also be continued for the academic year 2021-2022 or not.

9. We have heard Shri Dushyant Dave, Shri Shyam Divan
and Shri Gopal Sankaranarayanan, learned Senior Counsel
appearing on behalf of the writ petitioners/appellants as well as
Ms. Aishwarya Bhati, learned Additional Solicitor General

(“ASG”) appearing for the Union of India.

10. Shri C.S. Vaidyanathan, learned Senior Counsel and Shri
Amit Anand Tiwari, learned Additional Advocate General
(“AAG”) have made submissions on behalf of the State of Tamil
Nadu and Shri P. Wilson, learned Senior Counsel has argued

on behalf of the in-service doctors.

11. The learned Senior Counsel appearing on behalf of the
writ petitioners/appellants submitted that the nine-judge
Constitution Bench of this Court in the case of Indra Sawhney
& Ors. vs. Union of India & Ors.” as well as Constitution

Bench of this Court in the case of Dr. Preeti Srivastava and

2 1992 Supp. (3) SCC 217
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another vs. State of M.P. and others® have specifically held
that there cannot be any reservation for admission in Super
Specialty courses. It is submitted that NEET-SS 2021
Information Bulletin (hereinafter referred to as “NEET
Bulletin”), in clause 10.10, specifically states that, as per
judgment of the Constitution Bench of this Court in Writ
Petition (C) No.350 of 1998, there is no reservation of seats for
Super Specialty (DM/M.Ch.) courses. It is submitted that the
case of Dr. Sweety Bhartiya vs. State of M.P. & Ors., which
is referred to in the NEET Bulletin, is a case which was a part
of the batch of cases disposed of by this Court in the case of

Dr. Preeti Srivastava (supra).

12. The learned Senior Counsel further submitted that since
the matters regarding co-ordination and determination of
standards in institutions for higher education or research and
scientific and technical institutions are squarely covered by
Item 66 in List-I of the Seventh Schedule to the Constitution of

India, it is the Regulation issued by the Medical Council of

3(1999) 7 SCC 120
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India, which would prevail over the said G.O. It is submitted
that the State will have no power to provide reservation of seats
in Super Specialty courses, in view of the stipulation contained

in clause 10.10 of the NEET Bulletin.

13. Shri Dave and Shri Divan further submitted that the

finding of the Constitution Bench of this Court in the case of
Tamil Nadu Medical Officers Association and others vs.

Union of India and others? to the effect that the States have
legislative competence and authority to provide reservation for
in-service candidates does not lay down a correct proposition of
law. It is submitted that, in view of the judgments of this Court
in the cases of Indra Sawhney (supra), Dr. Preeti Srivastava
(supra) and other cases, it is not at all permissible to provide
reservation for Super Specialty courses. It is submitted that it
is only merit and merit alone which shall weigh while giving

admissions in the Super Specialty courses.

4 (2021) 6 SCC 568
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14. It is also submitted by Shri Dave and Shri Divan that the
judgment of this Court in the case of Tamil Nadu Medical

Officers Association (supra) is restricted only to postgraduate
degree/diploma courses and cannot be made applicable to
Super Specialty courses. It is, therefore, urged that the interim
order dated 27™ November, 2020 (supra), which was passed by
this Court for the academic year 2020-2021, should also be

continued for the academic year 2021-2022.

15. Ms. Aishwarya Bhati, learned ASG appearing for the
Union of India supported the request made by the writ
petitioners/appellants and submitted that the stand of the
Union of India was also to continue the interim protection,
which was granted by this Court, vide order dated 27"

November, 2020 (supra), for the academic year 2020-2021.

16. Shri C.S. Vaidyanathan, learned Senior Counsel
appearing on behalf of the State of Tamil Nadu, submitted that

this Bench, consisting of two Judges, is bound by the law laid

down by the Constitution Bench in the case of Tamil Nadu
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Medical Officers Association (supra). It is submitted that the
Constitution Bench in the case of Tamil Nadu Medical

Officers Association (supra) has specifically held that the
State is within its competence to provide reservation for in-
service candidates. It is submitted that the Constitution Bench
has specifically held that the State is empowered to provide for
a separate source of entry or reservation for in-service
candidates seeking admission to postgraduate degree/diploma
courses, in view of Schedule VII List III Entry 25 of the
Constitution of India. It is submitted that, it has been held by
this Court that the policy for such a reservation must provide
that, subsequent to obtaining the postgraduate degree by the
in-service doctors concerned through such separate channel,
they must serve the State in the rural, tribal and hilly areas for
a certain amount of years and execute bonds for such sum as

the respective State may consider fit and proper.

17. Shri Vaidyanathan further submitted that on account of

non-availability of the candidates having degree in super
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specialization, as many as 49 vacancies for the posts of
Professors/Associate Professors and 58 vacancies for the posts
of Assistant Professors could not be filled. It is submitted that
the channel for admission for in-service candidates/categories
is provided so that in-service candidates would serve the State
Government and that they could be appointed on the vacant
posts of Assistant/Associate Professors and Professors. It is
submitted that if this is not done, there is a danger of a large
number of Super Specialty seats being reduced on account of

non-availability of the requisite number of faculty.

18. It is further submitted that all the candidates selected
through in-service channels for the Super Specialty courses at
the time of joining are required to execute a bond that they will
serve the Government till their superannuation. It is, therefore,
submitted that, in-service reservation is provided with an
avowed object of getting services of such candidates till their
superannuation. It is submitted that, per contra, if all the

seats are filled in through open channel, prior experience would
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show that all such candidates would leave after a bond period
of two years or even prior to that by paying the bond money. It
is, therefore, submitted that this will lead to a very dangerous
situation wherein the faculty members would not be available
for Super Specialty seats and the number of such seats would

drastically reduce.

19. Shri Amit Anand Tiwari, learned AAG, submitted that the
stand taken by the Union of India is inconsistent, inasmuch as
the Government of India was already providing separate
entrance examination for postgraduate and Super Specialty
seats and was providing for separate entry for in-service
candidates in the name of ‘sponsored candidates’ (service
candidates of various Government Institutions). He, therefore,
submitted that the Union of India cannot be permitted to take a
contrary view and oppose the separate channel provided for in-

service candidates by the State of Tamil Nadu.

20. We clarify that we are passing the present order for the

limited purpose of considering, as to whether the interim order

10
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dated 27™ November, 2020 (supra), which was granted for the
academic year 2020-2021, should also be continued for the
academic year 2021-2022 or not. We further clarify that the
present order is being passed only on prima facie

considerations.

21. No doubt that this Court has passed the interim order
dated 27" November, 2020 (supra), thereby directing that
counselling for admission to Super Specialty medical courses
for the academic year 2020-2021 shall proceed without
providing for reservation to in-service candidates/doctors. It is
relevant to note that this Court in the interim order dated 27"
November, 2020 (supra), has specifically observed that the
process for admissions to Super Specialty medical courses
started on 3™ August, 2020, and it was made clear to all the
competing candidates that there shall be no reservation to
Super Specialty medical courses. This Court further notes that
the said G.O. was issued on 7™ November, 2020, i.e., after the

admission process had begun. It could thus be seen that what

11
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weighed with this Court while passing the interim order dated
27" November, 2020 (supra) was that the rules of the game
were changed after the admission process had begun.
However, in the penultimate para, this Court has specifically
clarified that it had not expressed any opinion on the validity of
said G.O. This Court also reiterated that the said direction

would be operative only for the academic year 2020-2021.

22. Insofar as academic year 2021-2022 is concerned,
undisputedly, the said G.O. was notified prior to the
commencement of the admission process for the said academic

year.

23. The Constitution Bench in the case of Tamil Nadu

Medical Officers Association (supra) has specifically held that
the State is empowered to provide a separate channel/source of
entry or reservation for admission to postgraduate
degree/diploma medical courses insofar as in-service

candidates are concerned.

12
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24. It will not be out of place to mention that this Bench is
sitting in a combination of two Judges. Strong reliance has
been placed on behalf of the writ petitioners/appellants on the

Constitution Bench judgment in the case of Dr. Preeti

Srivastava (supra). With equal vehemence, reliance is placed
by the State of Tamil Nadu and the in-service

candidates/doctors on the Constitution Bench judgment in the

case of Tamil Nadu Medical Officers Association (supra). As
such, we are faced with a challenge as to which of these two
Constitution Bench judgments should guide wus while
considering the question, as to whether the interim protection
as was granted for the academic year 2020-2021 also needs to

be continued or not for the academic year 2021-2022.

25. In the case of Dr. Preeti Srivastava (supra), the question
that fell for consideration before the Constitution Bench was, as
to whether any type of relaxation would be permissible at the
Super Specialty level. In the said case, the minimum qualifying

marks for the general category candidates were 45%. However,

13
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the minimum qualifying marks for the reserved category
candidates were lowered down to 20%. In this situation, this
Court found that this would make it difficult for the reserved
category candidates to bring their performance on par with the
general category candidates in the course of postgraduate
studies. This Court, therefore, found that lowering the
qualifying criteria for reserved category candidates, thereby
resulting in great disparity of qualifying marks between a
general category candidate on one hand and a reserved

category candidate on the other hand, was not permissible.

26. However, in the case of Tamil Nadu Medical Officers

Association (supra), the question, as to whether the States
have legislative competence to provide for a separate source of
entry or reservation for in-service candidates seeking admission
to postgraduate degree/diploma medical courses, directly fell
for consideration before the Constitution Bench. The
conclusions in the judgment of M.R. Shah, J. in the said case

are as under:

14
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“Conclusions

23. The sum and substance of the above
discussion and conjoint reading of the
decisions referred to and discussed
hereinabove, our conclusions are as under:

23.1. That List I Entry 66 is a specific entry
having a very limited scope.

23.2. It deals with “coordination and
determination of standards” in higher
education.

23.3. The words “coordination and
determination of standards would mean
laying down the said standards.

23.4. The Medical Council of India which
has been constituted under the provisions
of the Indian Medical Council Act, 1956 is
the creature of the statute in exercise of
powers under List I Entry 66 and has no
power to make any provision for reservation,
more particularly, for in-service candidates
by the States concerned, in exercise of
powers under List III Entry 25.

23.5. That Regulation 9 of the MCI
Regulations, 2000 does not deal with
and/or make provisions for reservation
and/or affect the legislative competence and
authority of the States concerned to make
reservation and/or make special provision

15
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like the provision providing for a separate
source of entry for in-service candidates
seeking admission to postgraduate degree
courses and therefore the States concerned
to be within their authority and/or
legislative competence to provide for a
separate source of entry for in-service
candidates seeking admission to
postgraduate degree courses in exercise of
powers under List III Entry 25.

23.6. If it is held that Regulation 9, more
particularly, Regulation 9(IV) deals with
reservation for in-service candidates, in that
case, it will be ultra vires of the Indian
Medical Council Act, 1956 and it will be
beyond the legislative competence under
List I Entry 66.

23.7. Regulation 9 of the MCI Regulations,
2000 to the extent tinkering with
reservation provided by the State for in-
service candidates is ultra vires on the
ground that it is arbitrary, discriminatory
and violative of Articles 14 and 21 of the
Constitution of India.

23.8. That the State has the legislative
competence and/or authority to provide for
a separate source of entry for in-service
candidates seeking admission to
postgraduate degree/diploma courses, in
exercise of powers under List III Entry 25.
However, it is observed that the policy must

16



provide that subsequent to obtaining the
postgraduate degree by the in-service
doctors concerned obtaining entry in degree
courses through such separate channel
serve the State in the rural, tribal and hilly
areas at least for five years after obtaining
the degree/diploma and for that they will
execute bonds for such sum the respective
States may consider fit and proper.

23.9. It is specifically observed and clarified
that the present decision shall operate
prospectively and any admissions given
earlier taking a contrary view shall not be
affected by this judgment.”

27. The conclusions in the judgment of Aniruddha Bose, J. in

the said case read thus:

“95. Because of these reasons, we hold that
there is no bar in Regulation 9 of the MCI
Postgraduate Medical Education
Regulations, 2000 as it prevailed on 15-2-
2012 and subsequently amended on 5-4-
2018 on individual States in providing for
reservation of in-service doctors for
admission into postgraduate medical degree
courses. But to take benefit of such
separate entry channel, the aspiring in-
service  doctors must clear NEET
examination with the minimum prescribed

17
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marks as stipulated in the 2000
Regulations.

96. We respectfully differ from the views
expressed by the Bench of three Hon'ble
Judges of this Court in State of
U.P.v. Dinesh Singh Chauhan [State of
U.P. v. Dinesh Singh Chauhan, (2016) 9 SCC
749 : 8 SCEC 219] to the extent it has been
held in the said decision that reservation for
the said category of in-service doctors by the
State would be contrary to the provisions of
the 2000 Regulations. In our opinion, that is
not the correct view under the Constitution.
The reference is answered accordingly.

97. We also expect that the statutory
instruments of the respective State
Governments providing for such separate
channel of entry should make a minimum
service in rural or remote or difficult areas
for a specified period mandatory before a
candidate could seek admission through
such separate channel and also subsequent
to obtaining the degree. On completion of
the course, to ensure the successful
candidates serve in such areas, the State
shall formulate a policy of making the in-
service doctors who obtain entry in
postgraduate medical degree courses
through independent in-service channel
execute bonds for such sum the respective
States may consider fit and proper.”

18



183

28. The question that is required to be decided in the present
batch of cases is, as to whether the said G.O. which provided
for 50% reservation for admission in Super Specialty

courses/seats is permissible in law or not.

29. The Constitution Bench in the case of Tamil Nadu

Medical Officers Association (supra) clearly holds that it is
within the competence of the State Legislature to provide
separate channel/source of entry or reservation for in-service
candidates seeking admission to postgraduate degree/diploma
medical courses. Though, it is sought to be urged on behalf of
the writ petitioners/appellants that the judgment of the

Constitution Bench in the case of Tamil Nadu Medical

Officers Association (supra) deals only with the postgraduate
degree/diploma medical courses and cannot be made
applicable to Super Specialty courses, and that the present

cases would be governed by the Constitution Bench judgment

in the case of Dr. Preeti Srivastava (supra); we find it, at least

19



prima facie, difficult to accept the said proposition made on

behalf of the writ petitioners/appellants.

30. As to what is ratio decidendi has been succinctly explained
by this Court in the case of Regional Manager and Another

vs. Pawan Kumar Dubey’ as under:

Uaveannnnn. Indeed, we do not think that
the principles of law declared and
applied so often have really changed.
But, the application of the same law to
the differing circumstances and facts
of various cases which have come up
to this Court could create the
impression sometimes that there is
some conflict between  different
decisions of this Court. Even where
there appears to be some conflict, it
would, we think, vanish when the
ratio decidendi of each case is correctly
understood. It is the rule deducible
from the application of law to the facts
and circumstances of a case which
constitutes its ratio decidendi and not
some conclusion based upon facts
which may appear to be similar. One
additional or different fact can make a
world of difference between
conclusions in two cases even when
the same principles are applied in each
case to similar facts.”

5(1976) 3 SCC 334
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31. It would also be relevant to refer to the following
observations of this Court in the case of Union of India and

Others vs. Dhanwanti Devi and Others®:

“Ouvecennnees It is not everything said by a
judge while giving judgment that
constitutes a precedent. The only
thing in a Judge's decision

binding a party is the principle upon
which the case is decided and for this
reason it is important to analyse a
decision and isolate from it the ratio
decidendi. According to the wellsettled
theory of precedents, every decision
contains three basic postulates (i)
findings of material facts, direct and
inferential. An inferential finding of facts
is the inference which the Judge draws
from the direct, or perceptible facts; (ii)
statements of the principles of law
applicable to the legal problems
disclosed by the facts; and
(iii) judgment based on the combined
effect of the above. A decision is only an
authority for what it actually decides.
What is of the essence in a decision is
its ratio and not every observation
found therein nor what logically follows
from the various observations made in
the judgment. Every judgment must be
read as applicable to the particular facts
proved, or assumed to be proved, since

6 (1996) 6 SCC 44
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the generality of the expressions which
may be found there is not intended to
be exposition of the whole law, but
governed and qualified by the particular
facts of the case in which such
expressions are to be found. It would,
therefore, be not profitable to extract a
sentence here and there from the
judgment and to build upon it
because the essence of the decision is its
ratio and not every observation found
therein. The enunciation of the reason
or principle on which a question before
a court has been decided is alone
binding as a precedent. The concrete
decision alone is binding between the
parties to it, but it is the abstract ratio
decidendi, ascertained on a
consideration of the judgment in
relation to the subject matter of the
decision, which alone has the force of
law and which, when it is clear what it
was, is binding. It is only the principle
laid down in the judgment that is
binding law under Article 141 of the
Constitution. A  deliberate judicial
decision arrived at after hearing an
argument on a question which arises in
the case or is put in issue may
constitute a precedent, no matter for
what reason, and the precedent by long
recognition may mature into rule of
stare decisis. It is the rule deductible
from the application of law to the facts
and circumstances of the case which
constitutes its ratio decidendi.”

22
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32. At the cost of repetition, we may state that the issue

involved in the case of Dr. Preeti Srivastava (supra) was, as to
whether a relaxation can be provided insofar as minimum
qualifying marks are concerned to the reserved category
candidates, resulting in a huge disparity of qualifying marks for
the reserved category candidates as against the general
category candidates. The question, as to whether a reservation
or a separate channel for admission can be provided to the in-

service candidates did not fall for consideration in the case of

Dr. Preeti Srivastava (supra).

33. As against this, in the case of Tamil Nadu Medical

Officers Association (supra), a direct question, as to whether
the State was competent to provide reservation by a separate
channel for in-service candidates seeking admission to
postgraduate degree/diploma medical courses was permissible

or not, fell for consideration before the Constitution Bench.
The Constitution Bench in the case of Tamil Nadu Medical

Officers Association (supra) has held that insofar as

23
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admission to postgraduate courses are concerned, it is within

the competence of the State Legislature to do so.

34. As such, we find that the facts in the present case are
much nearer to the facts that fell for consideration in the case
of Tamil Nadu Medical Officers Association (supra). We are
also of the prima facie view that the facts that fell for
consideration in the case of Dr. Preeti Srivastava (supra) were
distinct from the facts that fall for consideration in the present
case. We are, therefore, of the considered view that taking into
consideration the principles of judicial discipline and judicial

propriety, we should be guided by the judgment of the
Constitution Bench in the case of Tamil Nadu Medical
Officers Association (supra) rather than the judgment of the
Constitution Bench in the case of Dr. Preeti Srivastava

(supra).

35. We are, therefore, of the view that no case is made out for
continuing the interim protection which was granted for the

academic year 2020-2021 vide interim order dated 27"

24
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November, 2020 (supra) and thus, we reject the prayer in that
regard. Needless to say that the State of Tamil Nadu would be
at liberty to continue the counselling for academic year 2021-
2022 by taking into consideration the reservation provided by it

as per the said G.O.

36. List the matters for hearing after vacations.

............................... dJ.
[L. NAGESWARA RAO ]

............................... dJd.
[B.R. GAVAI]

NEW DELHI;
MARCH 16, 2022
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