- PREFACE.

This compilation deals with the customary law of tahsil
Pénipat and ‘pargana Karndl, in the Karnal District. The
guestions are the questions asked at the Settlement of:
1880, but arranged into chapters and sequence in accordance
with the scheme adopted in Mr. Tupper’s Customary Law of
the Punjab. The answers represent faithfully the - actual
answers of the tribes, and great care has been taken that the
questions should be thoroughly understood. All comment has
been reserved for the notes and illustrations. As, however, it
i8 the practice of the Courts to place greater reliance on those.
answers recorded in the riwdj-1-dm which are borne out by
instances, illustrations, generally supporting but sometimes
at variance with the answers, have been obtained to some
extent from cases decided in. the Chief Court, but more
especially by searching the mutation records, end the
record rooms of the District and Divisional Courts. For
the notes on cases decided in the Divisional Court, I have
to thank Mr. Clifford, Honorary Divisional Judge, Delhi, who
not only selected the cases for me, with -the permission of
the Hon’ble Judges of the Chief Court, but has throughout
given the benefit of his experience and advice.

It is believed that this is the first volume of this nature
in which their proper value has been assigned. to mutation
proceedings as illustrating the actual customs of the people.
For ‘though it would seem that a series of undigputed
mutations would be the best proof of any custom, Courts
which have to adjudicate on pointsof custom, usually conbent
themselves with recording oral evidence. )

Speeial atbentiori has beer paid to the question of collateral
succession by widows, the position of adopted sons and the ex-
clusion of daughters from inheritance and it will be ssen from
& comparison of the Customary Law of Rohtak and Gurgson,
as given in Volume II of Mr. Tupper’s Customary Law, that
on these and other privcipal subjects the districty of the old
Delhi territory follow approximately the same customs.

Dated 28 May 1910, 0. 0. GARBETT.
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INTRODUCTION.

Sheikhs, Moghals, Afghdns and Mussulman Kambohs,
with the exception of the custom noted in question 31, invari-
ably follow the shara, and admis no customs. "The word “all
tribes » does not., therefore, include them and by Kamboh in
the text is meant Hinda Kambobs only. The Sayads are
bound by custom only in these few cases which are specially
noted, in all other they also recognize only the shara.

The Réjpits of Pénipat town in many cases differ
both from one another and from the Réjpits of the villages.
These differences have been éarefully mnoted. The expression
« Réjpits * without further definition has only been used to
denote R4jpiits other than the Réjpdts of Pdnipab town.




CHAPTER L

BETROTHAL AND MARRIAGE.

Quzstion 1.—(a) Within what Gots is marriage forbidden ?
(b) What are the forbidden degrees of relationship ?

(c) Is marriage lawful between persons living,

(3) in the same wllage,
(it) - in adjacent villages ?
Answer 1.—(4) Mussulmans.—
I. To all three parts of this question Arains and. Réjpits Got

-Chauhéin in Karnal reply that they are bound only by the
restrictions imposed by the Shara.

9. Réjpits of Patti Kalyér, Pénipat Town, besides being bound
by all restrictions imposed by the Shara are also forbidden
by custom to marry either a maternal or paternal aunt.

3. Other Mussulman Réjpéts prohibit marriage within the Got
but recognize no further restrictions.

4. Mussolman Gujars prohibit marriage within the Gots of
the contracting parties and that of their maternal grand-
father.

(B) Rindus.—
1. Among Jats marriage is forbidden,

(a) Within theGot of —

(¢). the father,
(i) the maternal grandfather.
(44) the paternal grandmother.
(iw) of any resident of the village.
(®) :
(§) between persons resident in the ssme village,
(7) between persons resident in adjacent villages.
9. Bairagis, Gussains, Hindu Kambohs, Tagas of Pénipat and

Rors, agree with the J4ts as to (a) and (b) () bub permit
marriage between persons resident in adjacent villages.

3, Tagas of Karnal and Hindu Gujars agree with the Tagas
of Pénipat except that they permit marriage within the
Got of the paternal grandmothers (a-3i).
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4, Othor Brahmins follow the Tagas except for a local
stipulation in Pénipat that those Brahmins who live in
any one of the 27 adjoining villages belonging fo Gujars
may not intermarry. i

These 27 villages are Pasina Kalén, Nurpur-Moghlan, Nurpur-
Gujran, Haldana, Bhenwal Majri, Patti Kalyana, Narunda
Dhinopur, Nariana Dhodpur, Diwéns, Gwalera, Wazirpur,
Tatyana, of the Pénipat Tahsil, Chilkéns, Hirmajru, Qafar-
pur, Kheri, Bulandipur, Panchi, Naina Garhi, Motiwala,
Barob Misronwal, Charsani, Bakarpur, Bibipur, Qutabpur,
Ohanda Yeaf and Bambhu of the Sonepat Tahsil, Delhi.

5. Among Hindu Réajpiits the following Gote do mot inter-
marry :—Mandhaiv, Gandahair, Biodgujar, Saharwal and
Behar. Otherwise regard is had not to the Got, but to
the thamba, and within the thamba marriage is forbidden.

Note to Question 1. ; ?

() By “ adjacent villages ¥ is meant estates whose borders
actnally tonch.

(b) It is remarkable that the Jﬁt.s of Pargana Tadis @6 Hisk
always observe the restriction B.-b. _u—forbxdﬂmg marriage between
ersons in adjacent villages, several instances to the contrary being
ortheoming including one of the marriage of a J6t of M+ Kalsi o a
Jétni actually of the same village, though belonging to a different
atti.
! (c) A further restriction generally observed but not -enforced as
law is that the bride and bridegroom should be of the same degres,
and o case occurred il Peoda, a village in the Kaithal Suob-division in
1908, which illustrates the general feeling on the subject, A Jat
performed Karewa with the widow of his uncle and wais ostracised by
the village. He therefore alienated his ancestral land and settled
elsowhere, The reversioners pned to set aside the alienation. The
courts held that the ostracism, of the defendant by plaintiff and all
obher members of the village constitnted valid necessity for his leaving
the village, and consequently for the alienation. It was alsg agreed
fhat though generally repuguant to village morality the marriage in
question  Was not illegal and was no justification of the extreme
messures resorted to by the villagers. (Jaggn v. Hem Rajand Nand Ram,
June 12th, 1908). ; ;

(d) The forbidden degrees of relationship are best illustrated by
the following table :— i

(1) (2) (3) [ ) 3
Grand- = Grand- Grand- = Crand mother. Grand uncle,
father, l mother father. t A : 3
G i
Father ————— Mothen. Mother's 1st cousin.
Morrisgeable boy may marry his . ., ... Bovond cousin,
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Thus the nearest relative whom a J4t may marry is ordinarily his
second cousin on his mother’s side. It is interesting to note that in the
gde'cnm’n% district of Rohtak the  four gots” within which marriage
is forbidden are those of all four grand parents, that of the maternal
grandmother being thus included. There is however a growing
tendency, especially remarkable in the Gohana tabsil, to ignore this
Jast restriction and it seews probable that in time the custom in Rohtak
will be assimilated to the less conservative observances of Karnal.

(¢) By thamba the R4jpfts mean a group of villages the inhabit-
ants of which trace descent from a common ancestor, e g., in the
Kaithal tahsil, Siwan and the group of villages surrounding it which
were colonised from Siwan. In practice no R&jplit may marry a girl
who can trace back o a common ancestor however remote.

Question 2.—May a _mcm' marry the daughter of his foster-mother ? l

Answir.—Mohammedans and Hindug agree that such a union is
unlawfol. )

Question 8.— What rites are essential to o valid betrothal ?

Axswer—(a) The Mussulman Réjpéts of Pénipat town consider
s mere verbal promise 'hetween the contracting parties ov their
guardians sufficient to validate a betrothal.

(b) Arains state that the essence of a betrothal is the mutual
consent. of the guardians expressed by the mmtual inberchange of

presents,

(¢) Among Hindus the betrothal ceremonies of the Jits are the
most elaborate and consist of two parts (1) Bupna and (2) Tika
Sagas. '

Rupna is performed by the placing of a rupee through the medium
of thoe gitl’s family barber in the hand of the boy.

Tika Sagai is performed after Rupna and consists of the following
ceremonies (— :

(¢). The mubual interchange of presents. Those sent from the
girl to the boy are placed in the lap of the boy by a
Brahman envoy from the house of the girl,

(¢¢). The cashca, a red line,is then drawn on the forehead of
the boy by the Brahman,

(¢id). Presents are made by the boy’s family to the Brahman
and to the family barber of the girl.

(iv). Sweetmeats are then distributed among the assembled
guests.

The completion of either Rupna or Tika Sagai is sufficient to
validate a betrothal.

Mussulman Jats colsbrate both ceremonies but consider the Rupna

ag merely preliminary and it does not suffice to bind the parties. Most

1
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essential is the cash present (ii7) (Idy) made at the Tika Sagai by the
boy’s people to the girl's envoys (ldgz).

Bairagis consider the distribution of sweetmeats and the presenta-
tion of ldg, Rors the presentation of ldg only to be essential.

Hindu Réjpiits consider the Rupna to be the binding ceremony
and state that a feast and the subsequent delivery of cash presents
to the envoys of the girl by the family of the boy are the essential
featares.

Mussnlman Réjpéits and Gjars observe a single ceremony wherein
the boy is presented with a rupee, the cashca is drawn on his
forehead, presents are given to the ldgi and sweetmeats are distributed
to the guests. Kambohs and Gossains omit the presentation of the
rupee but otherwise adopt the snme custom.

Tagas observe the same ceremony as the Géjars, but in addition
thereto, require that on a previous occasion algo and after the fashion
of the Rupna of the Jats, a rupee be presented to the boy.

Question 4.— Whose consent is necessary to validate a betrothal ?
Answin—FKambohs and Arains follow Mahommedan Law.

With the exception of Gtijars who state that in the second alter-
native the mother is entifled to urrange a betrothal uoadvised, the
remaining tribes agree that the responsibility of contracting betrothals
for minors devolves upon,

1. The father and mother,

2. The brother, but with the consent of the mother,

8. The mother but with the consent of the paternal uncle,
4, 'The eldest brother,

5. The next of kin,

A boy who has come to the age of puberty may arrange for his
marriage iimself : bub an unmarried girl cannot act without the consent
of her guardians.

Quustiox b—Can betrothal be dissolved on account of impotency,
leprosy, total loss of sight, loss of one eye, insanity, immorality or loss
of limbs ?

Axgwer.—The Réjptts of Panipat town stabe that the dissolution
of & betrothal depends entirely upon the will of the guardians who can
for any sufficiently weighty reason and without ignominy, break off &
watch,

9. Jéts, Gajars, Rors, and Bairagis state thatimpotency, leprosy,
inganity, loss of limb, proved licentiousness on the part of the girl, and
gross immorality on the part of the boy justify the breaking off of the
match : but not partial or total loss of sight. The same cusfiom prevails
among all other tribes, except that the Mussulman Jéls, Gossains, and
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Hindu Kambohs consider total blindness, and the Rajpiits of Pargana
Karnal partial blindness, a valid reason for dissolution, while Arains
do not pay attention to licentiousness on the part of the boy.

Question 6.—(a) Shonld a boy or girl die after betrothal, can the
gurvivor be betrothed again ?

(b) In the event of the death of the boy has his brother any right
to marry the surviving girl ?

(c) If the girl die can the boy demand that the family of the girl
provide him with a wife ?

Answer.—All tribes answer (a) in the affirmative and (c) in
the negative.

Jats and Kambohs state in answer to (b) that a real brother of
the deceased has a claim to the girl’s hand, All other tribes agree that
death dissolves the relationship with all its responsibilities.

Quesrion 7.—(¢) What castes recognize Santh Sagai ?
(4) What is the difference between Santh Sagai arid Dharm Sagai ?

(1i2) If one betrothal in a Santh Bagai i3 dissolved are the connected
betrothals, ipso facto, annulled or not 2

Anwser.—() Santh Sagai is recognized by Jéts, Gfijars, Tagas,
Brahmins, Baraigis, Kambohs, Rors, and Arains,

(1) Santh Sagai is considered less honourabls than Dharm Sagai,
being indulged in with a view to the reduction of the expenses of the
marriage ceremonies, and is arranged as follows:—If A, B, and C are
three families, each containing an eligible daughter (D) and an eligible
son (8) then

A Dimarries BS;
B D marries C S;
C D marries AS ;

(#16) A completed wedding ceremony is not affected by the dissolu~
tion of a connected betrothal, but mere betrothal may be dissolved.
Arains, however, add that if a betrothal be dissolved by the death of the
girl and her family provide a substitute, the connected unions cannot
be broken,

Note to Question 7.

Occasionally among J4ts, but more frequently among Rors inters
marriage in two families only takes place, the son of one family
marrying the danghter of the ofher in consideration of the daughter
in the first family being accepted a8 a bride in the second. This is
called Atéa Saita.  Sonth Sagai, as deseribed in the text, is known
as Tiggadda and as Chaugadda when, as sometimes happens, a fourth
family comes in. The more families there are the less dishonourable is
the relation.
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Question 8.—What are the essential rights in the marriage
ceremony ?

Axswir.—All Mohammedan tribes conform to the Shara. Hindus
recoguize two forms of marriage. The essential features of the ordinary
shads are the giving away of the bride to.the bridegroom by the family
Brahman (kanya dan), followed by the seven fold circling (phera) of
the sacred fire (havan). 3

When for some cogent reason, such as poverty or disgrace, this
public ceremony is unsnitable, jhar phunki phera is performed by
repairing to the jungle and circling seven times round a fired bush.

Quxstior 9.—(a) Does the custom of—
(1) Neota .
(12) Bhat exisl 2
(i3¢) Bail
(b) Can any of these forms of wedding gifts be recovered as a
debt ?
(¢) Are they given at Karewa ?

Axgwer.—Réjpits of Patti Kalyar admit all three customs : other
Réjpiits of Pénipa,]tptown admit that of Bhat and Bail only. All other
tribes admit the custom of Neota and Bhat only.

. . ; - .

With the exception of those of Patti Kalyar, the Réjphts o
Pé.nipa.t]: town, in Ii‘,ont.ra.distinction from all obtber tribes, cannot re-
cover ¢ Neota ” as o debt. Bhat and Beil are never so recoverable,

"These gifts are never compulsory ab Karewa.

Note to Question 9.

ta.—Is a cash present made, as the result of epecial agreement
on thgggc:sionsof the wgdding of a member of family A by the members
of family B. When a wedding takes place in family B, family A
are bonund to make a similar present.

Bhat—Is a present of personal property made by the mobhers’

. brother on the occasion of the marriage of his nephew or niece.

Bail.~A cash present varying from one pice to one rupee paid to
the dancing girls by the guests at a wedding.

Quesrion 10.—Under what circumstances can a man marry a
second during the lifettme of his first wife ?

Awswer.—Mupssulman Réjptits, Arains, and &ll Sayeds excepting
those who live in Baras and Panauri follow the Shara : but the Sayeds
of these latter villages together with the Mussulman Réjpfts of
Pénipsat town while admitting the license given by the. Shara, state
that customary law forbids a man to marry a second wife unless his
first wife fails to give birth to male issue.
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Jéts, Hindu Réjpats, Gujars, Tagas, Rors, snd Hindu Kamboha
rocognize no restrictions, but Brahmins, Bairagis, and Gossains object
to a second marriage except for special reasous, such as ill health,

barrenness, or blindness,
Quasrion 11.—May a widow marry again ?
At such a marriage what rites are performed ?

Axswer,—The remarriage of widows is forbidden only by Réjpits,
-Hindu and Massulman with the exception of the Mussulman Réjpits
of Karnal pargana, T'agas and Brahmins. Other Muossulmans follow
the Shara. Other Hindu tribes state that to render such a matriage
valid the bridegroom must robe the bride in ared cloth (chaddar
andazi) and present her with bracelets or other jewelry in the presence
of their relatives : but when she is the widow of a deceased brother
Bairagis and Gossains agree that marriage is contracted by the mers
entry as wife into her brother-iu-law’s house.

Note to Question 11.

(@) The bracelets presented at Karewa are usually of glass, those
of silver being considered to be of ill omen.

(b) The statements of Jats and other leading Hindu tribes to the
effect thatin all cases of remarriage some sorf of ceremony is necessary
is contrary to the general custom of the province which is identical
with that professed by the Bairagis and Gossains of this
tract—aoide Rattigan’s Digest of Customary Law, paragraph 75. But
although the Jéts will not admit that they recognize as licit the union
of the widow uf a deceased proprietor with her * dewar ’ withont the
performance of some ceremonies, the fact that that the children
of such & union admittedly inherit~—vide question 25, Chapter III,
infra tends to prove the contrary. .

The general practice is that when a deliberate match is made
between the parties, the ceremony of chaddar andazi is performed : and
both public morality and private convenience would require thab this
shouls always be the case, The right of the widow to the ancestral
gatate of her deceased husband is definitely extinguished : and tangible

proof of the Karewa is obtained. If, however, the woman becomes

prognant illicitly the surviving brother for the sake of his own good
name often gives her the protection of his house (ghar dalna), olaims
her as his wife, and treats the child as though true bora,

Ilustration 1,—Rors of Silri.

Mussammas, Sarupi, widow of Shahsada, being found to be preg-
nant, was married without ceremony to Chet Ram, brother of her

deceased husband,
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Tllustrations 2.—J4ts of Karnal. !

The danghter-in-law of one Réja, of Begampur, was similarly
married to Nanak, son of Jaya Ram.

Tlustration 8.—Gujars of Sandholi. v

Hari Ram, lambard4r, married the widow of his deceased brother
in a similar manner.

Though illustrations 1 and 8 are taken from villages nob of this

* trach, bhey are in the district and the custom seems to exist asa general

one.

(¢) It isremarkable that the R4jpits of this tract with the exce tion
of the Mussulman Réjphits of Pargana Karnal continue to forbid the
remarriage of widows, a practice which is now admitted in Pargana
Indri and Thanesar—mvide correction slip No. 1 to Volume X, Punjab
Customary Law.

Remarriage in the Karnal Pargana is illustrated by mutation
No. 413, dated 7th December 1908, M., Balu, one Mussammat Marayam,
a Rajpiténi, losing her title to her land on remarriage.

Question 12— When a widow desires to marry again,

What interval must elapse between the death of her first husband
and her marriage with the second ?

Axswer,—The Réjptts of Pdnipat town and tahsil, and Hindu
Ré4jpits of Karnal, the Sheikhs of Budha Khera and of Pargana
Karnél, Tagss and Brahmins forbid remarriage. Gijars, Hindu Jits,
Rors, Bairagis, and Gossains state one year to be the minimum period
of widowhood. Mussulman Réjpéts of Karnal, Mussnlman Jéts, and
Arains state thab a pregnant widow may not remarry till after child-
birth otherwise the ordinary period of Iddat, 4 mcnths and 10 days
only need be observed, All other tribes follow the Shara,

Quustion 13,—Can an illegitimaie child be legitimatized ?

Answer.—All tribes agree that he canuot.

Note.~—But see Mandal case Lalli Begam v. Azmab Ali No. 13
P. R. of 1875, paragraph 7 of Appendix A of Karnal Settlement Report,
vide Chapter 3, question 25.

s
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CHAPTER ILI.

DIVORCE.
QuesrioN 14.—On what grounds can a wife be divorced ?

Angwir.—Mussulman Réjpfits of Pénipat town stabe thab
divorce is forbidden by custom: all other Mohammedans follow the
Shara. All Hindu tribes while denying the practice of formaldivorce
state that :— ;

(@) A husband is justified in abandoning connubial relations with
a faithless wife. :

(b) If awife leaves the shelter of her hushand’s frome he can refuse
to receive her back,

Further, all Hindas state that shonld either husband or wife become
a pervert the union becomes .ipso facto dissolved, the pervert being
considered as one dead.

Noteé to question 14.~—According to the Shara if a wife deny the
creed of Islam, the marriage is annulled, and the courts enforce this
provision of Mohammedan Law. The Hindus claim to have a parallel
cnstom : bub no instance has been traced of a Hindu woman ever
having been divorced on this plea.

QuusrioN 15.—(4) In case of divoree has o wife any claiﬁz, other
than for the payment of her dower (Mahar) wpon her husband ?

(i3) If the divorce is occasioned by immorality or desertion upon the
part of the wife, are her rights affected ?

Answer.—No Hindu tribe recognizes the custom of divorce. The
Mussulman Réjpits of Pénipat town do not admit it. Mussalman Jats
pay the dower, and the dower only, whether the divoree be due to the
fault of the wife or not : Mussulman Rdjpits state that should a
divorce be occasioned by the misconduct of the wife she would lose her
right 4o dower. They deny, however, that such a case has ever
arisen, i

In no case has a divorced wife a right to maintenance.

Note to question 15.—In villages divorce is most unususl, and pay-
ment of dower more unusnal still, but when demanded Rs. 82, the mini-
mum sum fixed by the Shara, is usually paid, Certain Sayed and Réjpit
families, however, tend to fix an excessive dower in order to maintain
the dignity of their family, and dower so promised is not infrequently
exacted. If the husband die without issne the widow’s claim to dower
sometimes enables her to maintain the estate against the collaterals
even where Mohammedan Law is followed, vide Civil Appeal No. 184
of 1897,
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CHAPTER IIL

INHERITANCE.
Question 16.—TWhat are the rulss of succession to property which is
(@) Ancestral,
(b) Aecguired ?
Answer.~I. (a) Among Rﬁjpﬁtsf)f Pénipat town, excepting Pafti
Kalyar, in both cases :—
(¢) Tssue male.
(42) Widdw.
(it7) Widows of sons and grandsons,
(iv) Daughters, provided they be married in Pénipat.
(v) Father.
(vi) Brother.
(vi4) Tssue of brothen, male, and fomale if married in Pénipat.
(viii) Paternal cousins or their offspring.
(é=) Paternal grandfather or his next of kin according to the
genealogical table.

9. Rajpits of Kalyar, as above but omitting (iv). Among them
daughters cannot inherit.

3. Sayeds of Barsat and Jalpahar follow the Shara except that
among the Sayeds of Jalpahar a daughter cannot inheris. Oher Sayeds
follow R4jpiits as above etcept for the proviso in No. (iv).

4. Among Jiks, R4jpats, Gajars, Tagas, Brahmans, Rors,
Kawmbohs, Bairagis and Gossdins of the Bandi tribe, succession is as
follows :—

a.—To ancestral estate.

1. Issue male.
2. Widow, or widow and son’s widow in equal shares.
8. Brother, or issue male of brother.
4. Next of kin in the male line of succession.
b.—To acquired estate.
Issue male.
Widow and son’s widow in equal shares,
Father,
Brother, or issue male of brother.
Next of kin in the male line of suceession.

[l U
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Gossding and Bairdgis of the Nadi tribe are not agriculburists :
and follow the rules of their order.

Notes to question 16.

I—Ridjpits of Panipat towen,

(T via).

The Mirdsis of Farfdpur and Pévipat, however, though governed
by custom, have been held to follow a different rule, daughters succeed-
ing only in the absence of sons and brother’s sons: a custom which
appears to be without parallel, vide Civil Appeal P, R. No. 99 of 1802.
Mussammat Rahiman and Allah Banda versus Ghuldm Hussain and
others of Faridpur,

Il.—QSayeds.

(8.— Other Sayeds, &c.”)

In the case of Sayeds of Faridpur the riwdj-i-<dm has been
followed.

Hllustration No, 1.—Bayeds of Farfdpur.
Arpzar No. 869 or 1898. ’

Mussammat Hashnasun Niso versus Mussammatl .Najqf\-‘uﬂ-Nfsu
and others.

The parties were Sayeds of Faridpur, tahsil Karnal, Plaintiff as
Bayeds of Paridpir daughter claimed her share according to Moham-
—Ousﬁom—Dnughpt:r medan Law, It was found that the parties were
not entitled tosuc- governed by custom, and that the plaintiff was not
ceed in presence of entitled to succeed in the presence of her mother
FIORAE, though she might be entitled to succeed on her
mother’s death.

But, per contra, Sayeds of Mauza Pananri and of Karnal town have
been found to follow the Shara,

Tlustration No. 2.~Jafir Ali and Wazir Ali versus Ghuldm Ali,

This suit related to land in mauza Panauri, in tahsil Karval. The

. parties were Sayeds, plaintiffs being Sunis, and

Sayeds of Panauri—  Gofendant a Shis, both residing in Panauri. It was

Nopon *  admitted that the parties followed Mohammaden
- Tllustration No. 8 —Sayeds of Karnal.

Crvir Aeprar No. 184 or 1397,
Sayed Ehadam Ali, plaintdff, versus Mussammal Muniran, deendani,

The parties were Sayeds of Karnal. They werein no sense
- agriculturists but were living Ln the town of
yeds of Karia'—  Fapnal owning house property there amd hLelding
ST R Muafi lands round sbout. The plaintiff sued to
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recover on the ground that the defendant had remarried a ghadr-
shakhs of Panipat and forfeited her estate. It was found that the
defendant sucoeeded to her husband’s estate in lieu of her share of
unpaid dower, that the parties followed Mohammedan Law, and that
no custom was proved divesting the widow of the estate she had
inherited and taken in lieu of dower, '

III—Sheikhs.—Sheikhs as stated in the introduction, are
governed by the Shara.

Tllustration—Sheikhs of Péanipat.
Arerar No. 256 or 1868,
Mussammat Amarsul Abbas versus Mussammat Ummal Hassan.

This suit related to the house and land of Muhammad Hussain

: ) and the offerings he received at the shrine of
s inipat Shelkhe—  Qalandar Sahib st Pénipat.

The parties were the wife, sister, daughter, and daunghter’s
daughter of the deceased. It was admitted by all parties thaé they
were governed by Mohammedan Law.

IV.—The succession of t’nu'daws.—(&. A, 2.— “ Widow, and son’s
widow ” failing issue male).

PROPOSITION 1.—The widow succeeds to all her hushand’s
property, divided or undivided.

Illustration No, 1.,—Brahmins of Karnal,
Arprean  No, 348 or 1900.
Mussammat Durgs versus Shabbu.

T'he parties were agricultural Brahmins of Karnal, and plaintiff, a
Bistoabino K widow, claimed separate possession of her share in
nal—Succassion of the jomnt holding. The defendant denied a right
widow to share in  to possession on the ground that she was being
joint holding, given a share in the profits for maintenance,
The Lower Conrt dismissed the sumit. On appeal the Divisional
Judge considered the plaintiff was entitled to separate possession on
the ground that defendant was causing her trouble and would not
give her share of produce.

Illustration No. 2,—~Brahming of Karnal,
Aprzar No, 139 or 1891,

Mussammat Mahadevi versus Girdhars.

The parties were agricultural Brahmins of Karndl, and plaintiff
Brahmins of Kar. claimed her deceased husband’s share inland as
nal—Buccession of against her husband’s brother., The first Courk
widow. dismissed the suit on 6th February 1891. The
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Divisi . :
n,s“i%?ig::l :J_lidge 01.1 appeal on the question of custom gave judgment

“ The parties are agricultural Brahmins and five instances have
been adduced from the revenue records in which the widows of agri-
cultural Brahmins in Karnal have succeeded to their husband’s estate
instead of to a mere maintenance.” The Divisional Judge accordingly
decreed the plaintift’s claim on 16th July 1891,

_ PROPOSITION 2.—A widew eucceeds collaterally to property to
which her husband would have suceeeded had he survived.

Iliustration No, 1.—Jats of Kaith (Pénipat Tahsil),
Arrear No, 169 of 1901,
Mussammat Sundo versus Singh Ram and others.

The parties were Jdts of manza Kaith, tahsil Pénipat. One of the

Jéts of mauza Questions involved was whether a widow succeeded

Kaith—Collateral collaterally or not. The suit was dismissed by the

succession of wWidow. firgt Court on the ground that defendants were en-

titled to succeed under the pedigree table presented by them. On

appeal the Divisional Court on 8th June 1901 gave judgment a8
follows 1~

¢ The land in suit formed part of the estate of Mamraj deceased,
and was held by his widow Mussammat Man Kaor. The present
plaintiff and defendants jointly sned Mussammat Man Kaur to
recover the entire land alleging that she had remarried. With
their plaint they filed a copy of the Beftlement pedigree, under
which present plaintiff was really entitled to the whole, if widows
succeed collaterally, They obtained a decree, and after that possession,
and therefore a partition took place, present plaintiff petting one half
and defendants one half. This ocourred in 1898.

« The present suit was instituted in July 1900, plaintiff claiming
to recover the other half from her original co-plaintiffs in 1898 and
now defendants. Five of the defendants denied her right to succeed
collaterally and also set up & pedigres table, by which if entitled to
succeed collaterally she could only suceeed to balf.”

“ The Lower Court fixed the following issue :—Is the plaintiff
Mussammat Sundo more nearly related to Mamraj whose land is in
gnit, as compared with the defendants, and is she for that reason entitl
ed to the whole of if by law and custom

“ The Lower Courb found for the pedigree table presented by the
defendants and dismissed the suit. It appears to me that the suit
may be disposed of on the ground thab the plaintiff is estopped from
contesting what occurred in 1898 and now claiming the whole. It is
clear that she then admitted the right of the defendants to succeed
jointly with her, and if she had not, they might and possibly wounld
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have contested her right to succeed collaterally at all asa widow,
in which case she might have lost everything. What oceurred in
1898 may be looked upon as a compromise of a doubtful right,
and this ground cannot now be disturbed.”

“ Upon the above ground I maintain the dismissal of the suit—mnot
on the ground that the pedigree table presented by defendants is
proved.”

The case is an interesting illustration of the confusion that has
existed concerning the rights of widows, but the effect of the judgment
is to show that in the suit brought in 1898 the widow Mussammat
Sundo did succeed collaterally though not to the full extent of the
interests which she might have claimed.

Tllustration No. 2.—Rors of Budhanpurabad,

On the death of Uda, son of Kesar, without issue, the inheritance
devolved upon his collaterals who included Mussammat Naou, widow
of Sarni, and Mussammat Nanni, widow of Kuandan, vide Mutation
No. 9, dated 1st June 1909. :

Tliustration No. 8.—Ré&jpits of Nisang.

On the death of Jiha, without issne,his property devolved on
Unra, his younger brother, a half share, and on Mussammat Nisa,
widow, and Ahmad and Mohammad, sons by another wife, as the repre-
centative of Hussaina, the elder brother deceased, s half shave, wvide
Mutation No, 790, dated 22nd March 1907. This family is governed
by Chundavand, vide Mutation No. 51, dated 10th June 1891.

Tllustration No, 4.—dJdts of Kheri Sheripur.

Among the collaterals who succeeded to the property of Mussammat
Sargatai was Mussammat Mirtu, widow of Randya, vide Mutation No.
2924, dated 26th October 1907,

TNiustration No, 5,—J4bs of Biwauna Lakhu,

The collaterals succeeding to onme Meon incloded Mussammat
Harnandi, a widow, vide Mutation No. 671, dated 11th May 1906,
Turther illustrations are afforded by mutations :—

No. 147 of 1904—J4éts of Sheikhpur.
No. 840 of 1907—Réjplts of Balu.
No, 66 of 1890—R4jpats of Sambli.

Although not an agricaltural tribe the Mahajans of Gharaunda

have been found to follow the same custom.

Tlustration No. 9.
ArpeaL No. 168 of 1908,
Shankar Das versus Mussammat Shibbi and Charangi Lal.

The parties were Mahajans of mauza Gha.raunda, tahsil Karnal,
Makatan s ior and the suit related to land. It was found that the
Gharaunda.Ohunda-  family followed chundavand, and that widows
vand—Oollateral ere entitled to succeed collaterally, The suib was
rucoession of Widow.  gepordingly dismissed on 17th  January 1908
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and the plaintifi’s appeal was diemissed by the Additional Divisional
Judge on the 26th March 1908.

PROPOSITION 3.—In families which observe chundavand and in
some tribes, vide question 21, Chapter III, a sonless widow shares
equally with the issue of the second wife : an exception to the rule that
issue male has precedence,

Tllustration No. 1.—Réjptts of Nisang.
The parties were related as follows :—

AMABI ALL
( | 0|
15 Jiha. Umra,
Mst. Fezan=Hossaina=Mst. Nisa.
A£ il
mad. Mohammad,

Hossainy predeceased Amar Ali. On the death of Amar Ali the
share of Hossaiua was divided equally between Mussammat Nisa on the
one hand and Ahwad and Mohammad on the other,wide Mutation
No. 51, dated 10th June 1891,

Tllustration No. 2,—Jét Sikhs of Rai Mazra, Thanesar,

Ruvenon Appgan No, 8 or 1909 v THR COURT OF THE SETTIEMENT
Orriceg, KARNAL,

It was found that in this district the sonless widow generally
takes a full share and not merely maintenance.

PROPOSITION 4.—A widow can succeed to the estate of her

The right of a deceased husband as against the mother of her

widow asagainst her husband only in the presence of a brother-in-law, or

mother-in-law, issue male of such brother-in-law. 'Otherwise the
two widows take in equal shares,

The principle underlying the alternative in 4. A. 2 seoms to be
that when the brothersare alive the mother is entitled to maintenance
from the estate which her hushand held and which is divided among
her sons. If then one son die this right is not affected, and the widow in
default of issue represents her husband. If howevar there be no brother,
both widows, that of the last proprietor and that of the last proprietor
but one have an equal claim to the lend. But though this appears to
be the principle, the rule seems tobe broken almost as frequently ag it
is observed : and owing to the contradictions in the answers recorded
on this subject at last Settlement, and repeated at the atbestation of
the Hxtra Assistant Settlement Officer in revision, the leading tribes-
men were summoned before the Officiating Sefitlement Officer and the
questions were fully explained o them with the result that the answers
now recorded were given unanimously, The following concrete
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example also was set before them and they were again unanimous in
their reply. The example refers to self-acquired property only.
h[UﬂSAl]EMAT A,

B. = Mussammat D,
. = Mussammat F,
E predeceages B.
(4) If A, B, D. F. are left; A. and . take in equal shares.
(#) If A. B. and F. only ave left; A. and F. take in equal shares.
(#23) If B, and F. only are left ; F. only takes.
(i) If A. only is left the collaterals talke, ;
Bub instances of the exclusion of her mother-in-law by the widow
in the absence of brothers-in-law are not infrequent, e. ¢. ;
Tllustration No. 1.—Réjpits of Jamalpur.
The parties were related as follows :—
Daya = Mussammat Kanwardia.

Nirmal = Mussamumat Chaoli. g

On the death of Nirmal, his widow Mussammat2Chaoli, succeeded
excluding his mother Mussammat Kanwardia, vide Mutation No. 155,
dated 9th January 1904,

Tllustration No, 2.—Réjputs of Jamélpur.

Mussammat Choli, widow of Jhandu, son of Shiv Ram, succeec}ed
in preference to Mussammat Seju, mother of Jhandu, vide Mutation
No. 152, dated 11th February 1908 : vide also Mutation No, 25, dated
11th June 1901, and No. 486, dated 19th February 1907, for Bairdgis
of Goli.

PROPOSITION 5.—But mothers, grandmothers, and great-grand
mothers, ete., share equally.

Tllustration No, 1.—Brahmins of Sambalka,

The parties were related as follows :—

Tulsi Ram = Mussammat Har Kaur,

Hat!ie Ram = Mussammat Nand Kaur,
Abhe Ram = Mussammat Sudhi.

lrlohr (died unmarried).

On the death of Molar, mutation would have taken place in the
name of Mussammats Har Kaur, Nand Kaur and Sudhi had not the
former waived her right. Mussammat Nand Kaur and Mussammat
Sudhi thereon succeeded in equal shares, wvide Mutation No. 1, dated
22nd October 1907. -

PROPOSITION 6.—The widow of a son who has died before
inheriting, excludes brothers and is on exactly the same footing as the
widow of a proprietor.

Tllustration No. 1.~Brahmins of Karnal.
@5 Appeal No. 139 of 1891 (quoted as illustration 2 to proposition 1.)
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Illustration 2.—R4jpfits of Balu.
The parties were related thus :—

Makhmula = Mussammat Kariman,
Abdul Ghafur = Mussammat Maryam,

. Abdul Ghafur predeceased his father and on the death of the
latter Mussammat Kariman and Mussammat Maryam succeeded in
equal shares, vide mutation No. 218, dated 27th September 1903.

Tllustration 8.—Jdts of Machraoli,

Khata No. 44 of Mr, Douie’s Bettlement records that one Tjen
was succeeded by his widow and eon’s ‘widow in equal share.

" Sometimes, however, usnally by mutusl arrangements, the widow
takes precedence.

Illustration 4,—J4ts of Réipur.

One Badama died leaving a widow Mussammat Lachmi and &
gon’s widow Mussammat Nihdli. Mussammat Lachmi succeeded, but
forfeited her rights by karewa, and the property passed to Mussam.
mat Nih4li, vide mutation No. 122, dated 21st May 1804.

Tllustration 5.—Jéts of Shahpur.

Partics were related as follows : —

Ude Rém,
Hans Rém = Mussammat Bholi.
Bfa Rém = (X).

Thamba
(posthumous),

The name of Sis Rém’s widow is not recorded. Sis Rim died
ghortly before Hans Rém, leaving a pregnant widow. Hans Rém then
died.  Mutation was effected in the name of Mussammat Bholi, but on
the birth of & son to Sfs R4m, the property went to him, vide muta-
tion No. 790, dated 28rd March 1908, :

PROPOSITION 7.—Collaterals succeed in px_'eferenee t? a widowed
mother-n-law unsupported by a daughter-in-law, wvide mote to
proposition 5.

V.—In the male line of succession * (4 A. 4.)

PROPOSITION I.—Daughter’s sons are excluded.
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Tllustration 1.—J4ts of Asrana,
Crvirn Arrear No, 844 or 1896,

Bhag Mal, &e., plaintiffs vorsus Nathu, &c., defendants.

The parties were Jéts of manza Asrdna, tahsil Pénipat, The
Jits of Asrina— Plaintiffs were distant collaterals, while the
Danghter's son not defendants wore nearer but related through a daugh-
enlalx:ied ]i‘.o succeed  ter, It was found in hoth Courts that danghter's
OIS Y sons were nof entitled to succeed collaterally.
PROPOSITION II.—Collaterals by blood exclude persons living
in the same fhula. !

Tllustration 1.—Réjpits of Nisang,
Arresr No, 544 or 1896,
Hosena, §e., plaintiffs, versus Imam Ali, &c., defendants.

The parties were Rajpiits of mauza Nisang, tahsil Karnal, The
] ! estate in dispute was that of Manohar deceased.
Réjpltsof Nisang. Ty plaintiffs were more nearly related to the
decessed than the defendants, but their right to succeed was mot
disputed on this ground, The defendants set up a custom entitling
them to exclude plaintiffs, because defendants were co-sharers in
the thulein which the land 18 situate, while plaintiffs were not. The
first Court found the custom not proved and decreed the plaintiffs’
claim on 8th Angust 1896. This order was upheld on appeal
by the Divisional Judge on 22nd Janvary 1897, and was further up-
held in the Chief Court, vide Chief Court Civil Appeal No. 642 of
1897.

Question 17.—Can an adopted son succeed collaterally ?

AxswER.— Al tribes agree that he can.

Note,—~This question was not asked at last Settloment. All tribes,
however, are emphabic in their answer, and it is clear that with the single
exception of the Rijpits of Pénipat town, in this district as elsewhere
in the Delhi territory but in conbradistinction from the practice of
appointment of an heir prevailing in the Central Punjab, an adopted
son is considered as being severed entirely from his natural family
and invested wifh all the rights and titles of a natural son in his
adopted family.

Hlustration 1,—Rdjptts of Balu.
. Vide mutation No. 331, dated 7th June 1902,
Illustration 2.—Kambohs (of Kambohpura).
Vide mutation No. 1752, dated 15th Febroary 1908.
Tlustration 3.—Bairdgis of Sambli,
Vide mutation No. 1701 dated 3rd Angust [9086.

Illustration 4.—Brahmins of Baholi.
Vide mutation No. 893, dated 16th J anuary 1905.
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Tlustration 5.—dJé4ts of Paoti,
Vide mutation No, 171, dated 7th Jane 1903,
Illustration 6,—Jéts of Mahaoti,
Vide mutation No. 459, dated 23rd January 1902,
One instance and one only to the contrary has been traced.

The parties were Jits of Mauza Abta and were related as »

follows :—
M(I)LI.
( ]
Rém Karan, Jm}ha..
Mukh Rlai = DMussammat Lachmi_
Har Nand. J am|na.
( V) (Naurang.)
Abi. Bar.

Naursng was the adopted son of Jamna. The property of Mus-
sammat Lachmi was divided between Abi and Baru only, vide muta-

tion No. 825, dated 29th May 1906,

QuEsTioN 18.—(a) Under what circumstances can -a daughler sn-

herit 2
(b) What are the rights of an unmarried daughler

upon the death of her father ?

Axswer.—(a) A Réjpatni of Pénipat, married in Pdnipat town
and not being a member of Patti Kalyar, inherits in default of issne
wale.” Among the Sayeds of Baras, Panauri, Faridpur, and Sayed-
pura also, daughters inherit in default of male issne. In Jalpahdr a
daughter cannot inherit, but other Sayeds follow the Shara. In ne
other tribe can a danghter succeed,

(b) Among Bairdgis the estate does not devolve upon the
next-of-kin until the girl has been suitably married and the wedding
expenses defrayed. All other tribes, together with the Sayeds of
Baras, Panauri, Faridpur, Jalpahér and Sayadpura state that the girl
is entitled to maintenance from the estate until she has been married.

Note to Question 18.

Succession of daughters,—The Customary Law in Robhtak and
Gurgaon agrees with the opinion of the leading tribesmen of Karnal
pargana and Pénipab tahsil, recorded at last Settlement and affirmed
unchanged on revision, to the effect that under no circumstances
whatever is a daughter vntitled to succeed to an estate. Any male,
no matter how distaut, is considered by the zamindérs of this tract,
and it would seem therefore of the entire Dehli territory, to be entitl-
ed before the daughters of the last proprietor. It is us if land were
a heritage altogether too precious to be entrusted to the inexperienced

20 RIWAJ-I-AM OF PANIPAT TAHSIL AND KARNAT, PARGANA,

bhands of an unmarried, and therefo i i
1 I VEry. you . W
Eho have had experience in their husba.nd’sr%ifg-bi;j gla; be Jsrfs?:;
ub mever 2 daughter. But if the security of the land were the
original motive, the principle has been extended so that not even
succession of the male through & female is admitted.

Tllustration 1.—Brahmins of Noltha,
Appzan No. 58 or 1891,
Rdmgi and another versus Munshs, minor,

The parties were Brahmins and the suit related to i
Brahmin of Noltha ™auza Noltha, tahsil Pgnipat, belonging :gméh}l;
rofuocession of sis-  Lidl deceased. The plaintiffs claimed as collaterals
S8 A, while defendants claimed as adopted son and as a
- gister’s son. The first conrt dismissed the suit., ‘The Divisional J udge
fcﬂ:lll:‘g{:ea,l found the adoption not proved and as to custom recorded zgm

“ No plea was raised in the Lower Court that nlaint
) ; ' aintiffs w
Bdmta.utlytll']ela.t:gf to u:lbelzrilt, but merely that dafeﬁfia.ut a: a.“f;gztetlgg
on was the preferential heir and ing i i
ey e e no custom allowing inheritance by a

The appeal was accordingly dismissed.

" thg‘l:? ‘:g.]?-\;g% _]udgment of the Chief Court, however, is contrary

Hlustration 2.~Jats of Mahaoti,
Arpear, No. 294 or 1898,
Jowakra and Desrdj versus Mussammat Masgi,

The parties were J Ats of mauza Mahaoti, tahsil Pénipat. The
“its o Mabaadt p]amtlﬁ_’s were distant collaterals of Tulso de;:ea.aad
Buccession of daugh- 8nd claimed possession as against his widow on the
tmil tngglmat distant  grounds that she had forfeited her lifs estate hE
collaterals. .. reason of misconduct. The Divisional J vdge fo g
that.. the riwdj-i-ém of Tahsil Pdnipat was clear that ‘n‘Eabo dun
ents,:leﬁ ﬂfiurfl:an.um, gmd wag of opinion that no evidence wortl:1 ;1}?:
nam ; i 7
;‘.Em? een given to rebub the custom as recorded in the riwd;-,
It further appeared that Tulso left a danght iyisi
Judge held that althoufh a daughter Wou!g bB; fll'ii:\ll.‘e?i Jg;wmm_mi
tenance, she would not be entitled to suceeed, The Divisional J]:n Zm-
accordingly on 10th June 1898, accepted the appeal and ﬂat:releu;1 tie
plaintiff’s claim, therah_y reversing the order of the Additional Distri E
Judge, dated 13th April 1898, On further appeal to the Chiwf Gom;;
it was held by Robertson, J., in & judgment delivered on 18th A ui:sg
1900 that plaintiffs, who were distant collaterals, at the ve uegast
not w1t-hm»7 or 8 degl‘qes of the deceased, were not entitlgl in the
presence of an unmarried danghter, but that she was entitled to hold
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till death or marriage whichever first ocenrred. The material portion
of the judgment of the Chief Court is as follows :—

« Of the entries relied on in the réwdj-i-dm, Section 23 (Section 16
of the present volume) does not appear to contem; late a case of this
kind, and Section 71 (Section I8 of the present vo ume) is unsupported
by any instances. Thoogh we do not take the extreme view that an
enfry in a riwdj-i-dm 18 of no value without instances quoted, its
value is certainly very much diminished by that omission and taking
it by itself its value in this case is not great. No doubt when there
are very near collaterals, such as brothers, nephews, first cousins, and
the like, the interest of a minor daughter can be fairly trusted to them,
and it would be possible in accordance with the custom and with
native opinion that the danghter should yot assert her rightsin this
form, and that near collaterals should take oyer the inberitance, and
administer it, arranging for the girls’ snitable maintenance, and her
marriage, and so on., But the case is far otherwise when the persons
claiming are distant collaterals with no special interest in or near con-
nection with the young girl, and recent decisions have frequently been
in favour of extending to a daughter in these circumstances the same
estate as @ widow holds until marriage or death, and these views
appear to us to be entirely in accord with the best native opinion on
the subject, and with established custom. The instances quoted in
this case against the custom are all those in which near collaterals
took over the management of the estate and they are as a matter of
fafcflz not thoroughly proved.” See Chief Court Civil Appeal No. 1263
of 1898,

It will be seen that in the above judgment the learned Judge
Jias refused to attach weight to the custom recorded in the riwdj-i-gm
on the ground that the section in point is not supported by instances.
1t is, however, submitted firstly that the recorded apinions in the
riwdj-i-dm should be sufficient to shift the burden of proof upon the
other side, and that as the other side bad apparently been unable to
c¢ite @ single instence of the succession of danghters, the recorded
custom should have been followed ; and secondly that to demand that
a negative custom be supported by instances is somewhat unusual.
Custom is alleged to say that daughters do not sncceed : if custom is
wrong it wonld surely not be dil%cult to quote instances to the con-
trary : but if custom is right then the revenue records which are the
treasure house of instances will be silent., For daughters being by
custom ignored, will not be mentioned.

During the present revision special search has been made for any
entries which might support the judgment-already quoted, with the
result that the only other decided cases in which succession to daught-
ers wag decreed were fouod to be based on Hindu Law and not on
custom, while mutation proceedings among which not a single
satisfactory instance of such guccession has been found strongly
support the réwdj-i-dnm.
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The following are all the remaining instances bearing on the point
which it has been possible to discover. The first four clearly support
the recorded opinions.

Tllustration (1).—Sheikhs of Pénipat.
Arrear No, 90 or 1880.

Mussammat Aziman and others, Plaintiffs, versus Bahuddin und othars,
defendants.

Plaintiffs as daughters claimed a half share in a house at Pénipat.
Shoilkhs of Phmi. LB8Y claimed to be Sheikhs Siddigis and to follow
ok oion ot Mohammedan Law. The decree-holder who had

gﬂﬂshtsfﬂ contrary uttached their brother’s right in the house pleadad
to customn, that they were Avains and followed custom. The
parties were not agriculturists. The Divisional Judge considered on
the evidenco the family to be a Sheikh family, thongh not Siddigis, and
he considered it proved that succession in the family was nob wcordizf
to Mohammedan Law. He accordingly dismissed the plaintifis’ appeal,
upholding the order of the Lower Court.

Tilustration (i) —Bairégis of mauza Bhaudari, in tahsil Pénipat.
Arppan No. 145 or 1905.
Sri Chand and another versus Mussamnat Phulomn,

The land in dispute belonged to Harndm who was succeeded by
Bairgis of Bhand- his widow. On the death of the widow the Betitle-
ari——Dn%éhtﬁr wd. ment officials after enquiry sanctioned mutation
ittedly ~ excluded in favour of the daughter Mussammab Phulan.
by collaterals. The plaintiffs claimed to recover possession under &
pedigree table propounded by them. The defendant Mussammat
Phulan denied that the plaintifs and her father Harndm were descend-
od from a common ancestor. The land was acquired by Sadaband,
grandfather of Harndm, Mussammat Phulan edmitted that plaintiffs
would be entitled to succeed if they were collaterals (Jaddi). The
District Judge found the pedigree table not proved and dismissed the
suib on 29th August 1905 and the Additional Divisional Judge for the

same reason dismissed the plaintiffs’ appeal on 8rd May 1906.

Tlustration (3)~—DBannias of Rénipat.
Appuats Nos. 82 axp 83 ox 1905.

Mussammat Gulabi versus Hargolal and Shahzada.
The parties were Bishrawi Bannias of Pénipat and it was found
Bannias of Péui that they followed Hindun La.w(, and that therefore
patf}?;is ters suc. plaintiff, as daughter, was entitled to supceed. The
ceed by ﬁti‘mlu Lew, Divisional Judge on 8th April 1895 dismissed the
nok custom. * appeal, and this order was upheld on 25th April

1898 in Chiof Court Civil Appeal No. 844 of 1895, the Chief Court

coneurring in thinking that plaintiff followed Hindu Law and nob

ocusbom.




RIWAJ-I-AM OF PANIPAT TAHBIL AND KARNAYL PARGANA. 23

The three following decisions do noti concern- agriculburists and
are not conclusive, but are interesting as being the only examples
found in this district which support, however remotely, the judgment
under discussion,

Tllustration ().

Arrean No. 38 or 1880,
(See infra illustration No. 7, question 68).

In this case the reversioners in the donor’s family were claiming
against a daughter of the donees and the ultimate decision shows
how strong is the feeling against the succession of danghters.

Tllustration. (v)
Arprar No, 621 or 1897,
Allahdia versus Mussammai Eoshni and others,

The parties were Mohammedan carpenters }olf lgénil;:gd town and
i .. the plaintiff as an uncle of the dece sought to
pmhﬁ,kfv‘ﬁnﬂr?,f bI;ﬂ!yl:d exclul:c“le the daughter and sister of the deceaseg. A
by  Mohammedan commission was appeinted by the Lower Court to
Laws hold an enquiry and his report was that daughters
were excluded by sons, but that no well ocstablished custom
was made out excluding them under other circumstances, The
Divisional Judge found that Illahi Bakhsh’s father Karim Bakhsh
had predeceased his father Pir Bakhsh, and thab the present plaintif,
the other son of Pir Bakhsh, succeeded to the entire estate under
Mohammedan Law. He therefore found that the parties were governed
by Mohammedan Law and on 10th March 1898 dismissed the plaintiffs’
appeal npholding the order of the Honorary Munsiff dated 31st August
1897, dismissing the cluim. The suit related to a house in Pénipat
and the parties ownéd no agricultural iand.

Tllustration (vi).
Civiz. Areras No. 85 of 1886.

Bajudi versus Maula Bakhsh.

The parties were Nais of Karnal town, The first court found

Nais of Karnal— bhat the defendant had. failed to prove a custom

Daughters not ex- entitling & danghter to inherit her fat her’s property

cluding nephews. in the presence of & nepbew. Upoa appeal the
Divisional Judge gave judyment as follows :—

“ Upon the custom whether a nephew excludes the danghter 1
am not prepared to accept the finding of the Lower Court, The
witness of the defendant Maula Balkhsh give ab least three instances

in which daughters among Nais of Karnal have succeeded in the
pbsencge of gons, and to the exclusion of nephews, and no instances
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have been given the other way.' The Tahsildars of Karnal and Pénipat
were apEointed commisgioners tu make a logal enquiry as to custom,
and both report that in the absence of sons daughters succeed.”

The Divisional Judge would not remand the case for further
enquiry as he found that defendant had ip any ocase been in
adverse possession beyond the period of limitation, He accordingly
accepted the appeal and dismissed the suit.

The remaining two illustrations are the only instances obtainable
of mutations decreeing succession to danghters, and in neither of them
was customary law the ground of decision, while the latter emphatically
states that the decision 1s contrary to custom.

Ilustration (vit).—dJats of Jaurasi Khédlsa.

On the death of one Rdm Jas, his widow Rupu succeeded. On
the death of Rupu, in the absence of near collaterals the land was
managed by Mussammat Lado, the daughter. A crop was harvested
before mutation proceedings at which the title of Mussammat Lado
was disputed by the nearest collaterals who were sevenieen in number
and nine degrees distant, The Revenue Officer decided in favour of
Mussammat Liado not because she was entitled to the land, but simply
and solely because she was in actual  possession, vide mutation No. 34,
dated 9th June 1890

Illustration (viit) —Gujars of Chaprian,

On the death of one Amon, who left neither widow nor issue,
mutation was effected in the name of Bir Dei, his brother’s daughter.
But this was on the ground that the collaterals claiming against her
eould not establish their relationsbip : and in his order the attesting
officer expressly stafed that he granted mutation only because there
was no other lawful claimant and in spite of the fact that by Custom-
ary Law the woman was not entitled  gabza go riwajan na ko waris
hat "—Mutation No. 180 of 1904,

It is therefore to be regretted that we have not in detail the gronnds
on which the opinion of the learned Judge to the effect that there is
an “ established ocustom to the contrary” was based, for beyond the
admitted fact that case law elsewhere has had a tendency to find such a
custom, no groundis given. It is respectfully submitted that such &
tendency is nob a very convincing argument on which alone to find a
custom to exist io a different locality, among a people who have been
recorded as professing the confrary especially when the instances at hand
poiut to the opposite conclusion. 1t may therefore be expected that
should the point be raised again this judgment will be considered rather
as & pronouncement on the facts then before the Court, and not as a
final roling on the question of custom., And to this interpreta-
tion colour is lent by the concluding words which seem to show that
the decision was the result rather of the lack of evidence on the ome
side than of conculsive proof on the other.
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QuistioN 19.4-TWhai are the rules of succession when w ‘proprictor

dies leating——
(a) Several sons ;
(b) Sons of several sons ;
(¢) Sonsand sons of sons ?

Answer.—All tribes agree that the sflrvivix}g issne male inherit
per stirpes, fathers excluding sons, and 'sons sharing equally.

Note to Question 19~ _ o

The reply in the text can apply to pagvand ouly. In families in
which chundavand is followed the estate is divided into as many
shares as there are widows, or where the mother be dead, families
capable of representing their mothers. Within the family the rule
given inthe textis followed. See questions 20, and 21, Chapter I
mnfra. ’

Quusrion 20 —If a proprictor die leaving several sons by differont
wives, by what rule is the estate divided ?

Axswee—The Sayeds of Barsat follow the rules of succession
ordained in the Shara Thefamily of Sayeds in Faridpur who claim
doscent from Qusim follow the custom of chundavand, the estate
being divided into as many shares as there are wives. All other tribes
profess to be governed by the dooctrine of pagvand, and the inherit-
ance is divided equally among all sons without distinetion.

Note to Question 20— e

Several instances of chundavand are given-as having occwred in
tribes which as a Tule adopb pagvand. It seems prohable_ thab such
instances were either due to the mutual consent of the iparbies, or
were found to be special family custom. The general rule is pagvand :
bub eaoh disputed case must be decided on its own merits, there be-
ing no tribe in which both customs have not prevailed in some family
or on gome occagion.

Tllustration 1.—Jéts, Man Got, of Balla.
Crvin Arpuat No. 490 or 1895,

Harnarain Gnd others versus Shankar and others.
i s of the Man Got vesiding in mauza Balla,
s i wetfhgﬁb]i:mal, and were dascendgd from onz Maiya.
gl Go;'.-zd The plaintiffs were collaterals of the half blood and
BEl s were claiming as against the collaterals of full
blood, The first Court found thab the estate of the deceased Mmya.
had been inherited by his sons according to the rule of chzmdaua.mc;
and he held that collaterals of the whole blood excluded t.hoa;la o
thalf blood, as no custom. to the contrary had been proved. -He there-
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fore dismissed the suit on 24th Jone 1895. The Divisional Judge on
appeal concurred remarking in his judgment that in this very
village at Settlement Mr. Ibbetson noted four instances of  sucoession
by pagvand and 10 by chundavand.

Illustration 2.—Sayeds of Faridpur,
Arprar No. 11 or 1908.
Layakat Hussain versus Mussammat Hushmas-ul-Nisa and others.

The parties were Sayeds of Pana Kasim, mauza Faridpur, tahsil
rnal, and the question was whether they were
Sayeds of Faridpur :  bound by the custom of chundavand or not. The
undavasd, District Judge decreed the plaintifi’s claim on
27th November 1905. This order was reversed on appeal by the
Additional Divisional Judge and suit dismissed on 23rd June 1906,
On appeal to the Chief Court, wide Chief Court Civil Appeal No. 1089
of 1906, judgment was given on 9th April 1907 as follows ;—

“ The facts are fully given in the judgments of the Lower
Courts,

It appears that in August 1887 one Muhammad Nawaz died. The

reﬁi‘;ionship of the parties to each other is shown in the following
table ;—

HUHAHMAln NAWAZ,

F Az
Mussammat Najf-un-Nisa, st Mugsa t Nabi-un.Ni
wife, two danghters, : > n;]rl'ﬁ wif:‘?i o
Mussammat Mussammat Slmmfa{ Hussain Lm:'t Hussai
Haji Bogum, Hashmas-ul- died, hiﬁ'ﬁ'ﬁm'
Nisa, Defen- '
dant No, 1,
[ I ]
Muhammad Bhaukat Latafat
Tald, Huszain, Hussain,

Defendants Nos, 2,8 and 4,

The parties belong to a particular family of Sayeds in mauza
Faridpur in regard to whom there is a speecial clause iuytha riwdy-i-dm
to the effect that succession among them is governed by the
chundavand rule.

Muhammad Nawaz left two widows, One Mussammat Naif-un.
Nisa had oneliving daughter, Mussammat Hoshm-ul-Nisa, a,mi1 a‘:;:s)
three grandsons, sons of daughter Mussammat Haji Begum, who had
predeceased Muhammad Nawsz, Alter Muhammad Nawaz's death,
an arrangement was come to in regard to which the two minor sons
of Museammat Nebi-un-Nisa were represented by their mother sud
their mother’s brother. The persons who effected the arrangement
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were persons of repute of the same family, but not actual relations,
a zaildér and a lambardér,

The arrangement was that first some 60 bighas kham forming one
well, were set aside for Mussammat Nabi-un-Nisa, then one-third of
the remainder was given to Mussammat Najf-un-Nisa and two-thirds
to the sons of Muhammad Nawaz by Mussammat Nabi-un-Nisa.

This was not exactly Mohammedan Law. No doubt, what really
happened was that one widow and the two sons each took an equal
sharve. Ogee of the minor sons of Muhammad Nawaz died, the other
Liakat Hussain has come of age and now seeks to recover possession
of the share allotted to Mussammat Najf-un-Nisa, who died in 1804,
and which she had gifted to her daughter and three grandsons.

After the arrangement come to on the death of Mubammad
Nawaz, Mussammat Najf-un-Nisa sued Mussammat Nabi-un-Nisa
and her sons to have her possession made up to a half share, alleg-
ing a custom which she called chundavand, under which one widow
was ontitled to take half, the other widow and her offspring the
other half. This was dismissed, the dismissal being largely due to
the fact that the Courts held that Mussamwmat Najf-un-Nisa had
clearly accepted the arrangement and could not be allowed to back
out of if.

Mussammat Hashmas-ul-Nisa had previonsly claimed 14-80th of
the inheritance, her shars according to Mohammedan Law, and this
suit was dismissed finally on 6th November 1893, it being held that
the parties were not governed by Mohammedan Lavv.

In this suit the defence is mainly to the effect that the arrange-
ment made in 1887 is binding and that the special custom unger
which a widow takes equally with another widow and her offspring
or with the descendants of another widow if she be dead, obbains in
the family.

The learned Divisional Judge has held both that the costom is
proved and that the plaintiff is bound by the arrangement come fo
in 1887,

Whebher or not the evidence is sufficiently strong to prove thab
the special custom get up reelly obtains is a doubtful question, but
we think it is clearly shown that the family does not follow ordinary
agricultural custom, and thabt in many cases females have been
allowed to succeed fo a full estate with males. The fact that the
evidence was sufficiently strong to convince a Divisional Judge of Dehli
of Mr. Clifford’s knowledgeand experience is important in conrec-
tion with the question we now propose to consider, whether or not we
should hold Mr, Clifford’s view to be right.

No doubt Liakat Hussain’s mother was not his guardian under
Mohammedan Law, nor was his maternal uncle. But there is nothing
to show that there were any near agnate relations of Liakat Hussain
who could have better looked after his interest, and there is every

‘
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reason to believe that his mother and: maternal uncles: were doin,

their best for him. Their interests were in no w.&y?inimical: to, hig
By coming to an arrangement such aswas made, maintenance was
secured for Mussammat Nabi-un-Nisa, and two-thirds of the remainder
Secured to her sons, one-third going to the other widow and
her family. Mussammat N. a.jf-un-iﬁ'sa.' might have proved her cluim
to balf, or she might not, but the result of this litigation so far
shows. that there was. no foregone conclusion agsinst her and it was
cerfpinly in the interest of the minor to avoid litigation, We
think therefore that in the absence of all persons better qualifed to
protect his interests, orto be his guavdian, the plaintiff is bound: by,
the arfangemeut made in,good faitk and for his benafit by his mother
and his maternal uncle, and this view is. supported by tbat taken in

the following ralings:—1. L, R., Calsutta, page 36, and 52 P. R,
1904 and Weekly Notes, pafgfe s ) . B. of

One other point requires notice. It.is contended that even under
the arrangement which was: come to on the death of Mnhammad
Nawaz in 1888 Mussammat Najf-un-Nisa was only intended to, take
and only tool a life interest. This contention we. think untenable.
Very shortly after 10th April 1888, Mussammat Najf-un-Nisa. gifted
the land in equal shares to her daughter Mussammat Hashmas-ul-
Nisa and the sons of her other predeceased daughter, and that gift
still bolds good, and in the suit of 1898 Mr. Rennie, Divisional J udge,
in his jndgment of 6th November 1893 pointedout that on Mussammat
Najf-uu-Nisa’s death her share would in the ordinary course pass to

her lineal descendants in the female line. We think that Mussammat
Najf-un-Nisa took a full estate,

The appeal accordingly fails and is dismissed with costs”
Quzgrion 21.—1f a man die laaving two widows of whom one has «
son and the other has not, what are the rights of the sonless widow ?

Answigs.—The Sayeds of Barsat follow the Shara, other Sayeds, the
Sheikhs, and Afghéns of Karnal, the Jats of Ka.fuz-il, Rors, %air’égis
and Ardins state that the sonless widow is entitled to maintenance
only. The Jdts of Pénipat, all Réjputs and all Gujars of Panipat
state that she has a life interest in helf the estate bub has no power
of alienation. No other tribe recognize any custom on the point,

Note to Question 21,—

It would seem, however, that in families in which the oustom
of chundavand prevails, the sonless widow invariably takes a full

share.—
Tllustration 1.—Ré4jputs of Nisang.

i Vide mutation No, 51, dated 10th Jupe 1891, quoted in question
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Tlustration No. 2.—Brahmins. of Kairwali.
The parties were related as-follows :—
Mussammat Bhagwani = Eurya == Mussammat Randia.

Hargolal,
On the death of Kurya, Hargolal and Mussammat Randia survived

and succeeded to his estate in equal shaves, wide mutation No. 395,
dated 19th February 1908,

Illustration No. 3.—Jdts of Kheri Shahpur.

After the death of one Randia, the son and his step-mother
succeeded jointly to an inheritance which came to them on the death
of a pollateral, vide mutation No, 224, dated 24th October 1907.

Question 22.—If a man die leaving no dissue bui a plurality, of
widows, do the latter inherit in equal shares 7

Axswers,—All tribes agree that the widows inherit in equal shares,
provided that a widow who is not of the tribe of hgr deceased husband
takes nothing. Insfances of inheritances by two widows of the same
tribe in accordance with this custom are given by the Rors of Karsa,
the Jats of Bala and the Gujars of Pasina Kalén.

Note to Question 22.—

No instance of the proviso in the text having been carried out hag
been ascertained. The answer to question 25, Chapter ILI, shows
that the offspring of such a wife are not excluded and the cases
quoted below seem to show that the proviso is not well qatablgghed.
1t is probable therefore that the Courts would nobt accept it without
strict proof.

Tilustration No. 1.—Sayeds of Karnal town.

Civil Appeal No. 184 of 1897 quoted in the notes to question 16,
Chapter 111 The case, however, 18 not altogether 'in point as the

widow in that case had a claim fo dower apart from the claim now

under consideration-
Tllustration No. 2.—Sayeds of Pénipat.
Arpear No. 222 or 1897,
Mussammat dzwm Nisa versus Nasih Ali and others.

The pariies were residents of Pénipat and the plaintiff claimed
Sayeds of Pénipat. her share in the surplus income of the lands
Ghairgawm not ex- attached to the Dargah of Shamas-ud-din. The
cluded. plaintif was the widow of Ghulam Jalal. The
defence was that the family were Sayeds and that the plaintiff being
8 ghairgoum wife, . €, nof a Soyedont, was nob entitled to
succeed, The Divisional Judge affer a remand doubted whether the
family were Sayeds at all, but assuming them to be Sayeds he found
that defendants had failed to establish & custom excluding ghasr-
qawm wives from inheriting, and accordingly dismissed the appeal.
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Questron 23.—If a man die leaving two widows, but no issue, will
on the death of one widow the other succeed to her estate or will suc-
cession be to the collaterals of her husband ?

Awswir.—In Pénipat the Patti of Chuhar Khan state that any
roperty which may have come to the deceased widow from her
ather’s family will revert accordingly, but that the second widow will

succeed to property which came from the husband. Patti Hayat
Khan state that in neither case does the surviving widow succeed, the
right of succession being to the collaterals. Patti Kalyar agree with
all other tribes in stating that the surviving widow succeeds to all
the property left by the deceased.

Note to Question 28—

(§) Patti Hayat Khan has been unable to give a single instance
in supporb of their alleged custom : and it seems doubtful if the courts
would enforce it.

(3i) For an illustration of the general custom wvide mutation
No. 299, dated 24th June 1904, Mauza Goli. The parties were Bairdgis

and on the remarriage of the one widow, the otber succeeded to the
estate.

QursTioN 24.—J¢ the property inherited from the mother shared by
veal sons with step-sons.

Axswer.—Among all tribes real sons have a prior claim to step-sons,
Questron 25.—~What is the status of—
fa) Children by a woman introduced into the house without

the performance of @ marriage ceremony, as might happen
wn the case of union with a deceased brother’s widow ?

(b) Children by a woman with whom the wedding ceremonde®
have been duly performed, but whose mairiage is subse-
quently discovered to be invalid 2

Answar.—Réjputs of Pénipat town, all Mussalman Rdjputs and

_Argins state that in both cases such offspring are considered to be

illegitimate, and are not entitled to inherit from their father's estate.
Hindu Réjputs say that case () could not arise among them : but that
should case (b) arise the children wonld be permitted to share equally
with legitimate cbildren. Tagas and Brahmins would outcaste the
persons immediately concerned. Other tribes agree in considering
such children as illegitimate, but state that they should share equally
with other sons. Bairdgis and Gusdins state that union with a
deceased brother’'s widow iz considered as a valid marriage without
the performance of any ceremony, but otherwise agree with all other
tribes in considering such children as illegitimate yeb qualified
to share equally with other sons. .
Note to Question 25—

(@) See note fo question 11, Chapter I. Such unions, though
deprecated, would seem in effect to be generally considered as marri-
ages sud convey no disability beyond & certain amount of social odium,
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~ (b) The correctness of the reply that the offspring of such a
union are considered illegitimate may be doubted in face of the admission
that they inherit equally with true born sons, and of the reply to
question to the effect that illegitimate sons can never be legitimatized.
A certain ::uon_a.l stigma may attach to the birth, but it is not considered
to carry with it any legal disqualification.

Tlustration 1.—Gujars of Bahrampur.

Sita, son of Rullia, married Mussammat Gumani, a Mahajani. Her
two sons inherited.

Illustration No. 2.—Gujurs of Ujah.

One Kura married & woman of unknown caste. Her son suc-
ceeded to Kura's estate,

QuestioN. 26.—(3) Is a chld born after marriage but in less than
the customary period of gestation, considered legitimate or illegitimate,
if it be proved that the mother was pregnant before marriage—

(a) of a stranger ;
(b} of the man she eventually married ?

(@) If o husband and a wife be parted from ome anocther and a
child be subsequently born, within what pertod after separation must it
be born in order that it may be considered legitimate 2

Awswer,— () A child born according to the Réjputs of Péni
town within six, and according to all other tribes wiﬁh].ilx,l seven, mgllnlt)ll;t
from the marriage day is considered illegitimate, no matter who the
father may have been.

(i) According to R4jputs & legitimate posthumous son may he
born within three years, and according to all other tribes within ten
months from the date of death or separation from the hushand, provided
always that pregnancy be claimed from the ontset. ’

Note to Question 26—

As in question 25, Chapter IIT, the J4ts profess i

. o a‘ d

Tnaml.lt-y than that which they pra.c;'.ise. A sgn born i(;lo fhgfhcﬁ;g: ?:

myarm.l_)ly acce_pted as a son of the house; and the only son who is ex-

cluded is the pichlag or gailar, the step-son born before remarriage
In any case a civil court would vndoubtedly follow et
Inany 1 the d

medical jurisprudence on the main point raisedy in the questll?: i(J rf

pr‘af{ezel?ce to t?e l;su%ersln}muns of the particular tribe with which they

might happen to be dealing. For the legal i it

" Sostion 1120k sbo Bviience Aty T onmpHe % lagltinacy,

Quusrion 27.— What are th iaht . .
house of— e rights of a step-son born in the

(@) his natural father ;
(b) his step-father ?
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Axswer,—All tribes in which such a relationshipis possible agree
that the step-son in either case is ‘consideredthe son 'of his ndtural
father and cannot inherit from his step-father, who is respontible for
his maintenance and that only until he be old enough to provide for
himself. .

Note to Question 27—

Case (b) cannot, however, arise, for if the woman be known to be
pregnant remarriage is delayed till the child has been born.

A single instance has been forthcoming of inheritance by 'a step-
son with the comsent of his step-father, such -consent estopping the
claims of the real children.

1llustration.

Arpear No, 616 or 1906,

Darba versus Bhagwana and Bakhta.:

The parties were Gujars of mauza Jalmana, ‘tahsil Pénipat, and

- plaintiff, who had somehow obtained possession,
Ga?;f‘{_gfggggﬁ;’; claimed a declaration against defendants, who had
) * obtained mutstion, on the ground that they were
Gailars and not entitled to sacceed. It was found that the defendants
had been allowed to succeed with the consent of the plaintiff’s father,
bub that defendants obtained a little less than the share owned by the
deceased, and the riwdj-i-dm mentiooed ‘this pactienlar instance as
one of succession by Gailar. The District Judge held the plaintiff
bonnd by the consent of his father, and on 27th July 1906 dismissed
the suit. The Additional Divisional Judge dismissed the plaintift’s
appeal on 28rd October 1906. A petition for revision was rejected in
the Chiof Court. See Chief Court Clivil Revision case No. 604 of

1907,

Quustion 28.—Can a gharjawai, i.e., a sonsin-law who takes up
residence with his father-in-law, ipso facto acquire o title againsi—

(@) dssue male of his father-in-law ;

1b) Gouuterals ?

Answir—In no case can & gharfawai acquire title as againab
a son, bub among the Sayede of Baras, Panauri, and TFarifipur he
acquires a title as against collaterals. In all other tribes he may olaim
to inherit the chattels but never the land.

Note to Question 28.—The rule is illustrated by the local proverb—
“ Bhon bhat : ghar jowai.”

«The land to the brother, the home to the daughter’sthugband.”
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Quustion 29.—If @ daughter or her dssue dis, who succeeds to
property—
(5) dnherited by her from her father-in-law ;

(i5) gifted to her by her father ;
(¥49) self-acquired ?

Answrg.—Among the Réjputs of Pénipat and the Sayeds of
Sayedpura ]groperty acquired from the husband’s family will revert,
thereto: self-acquired property and property gifted by the father will
revert to the father’s family. Among Bairdgis and Ardins “only
property gifted to a daughter will devolve upon her father's relations.
A‘ll’?;;her tribes’ point ot that with them the daughter cannot acquire
at all. .

Quasrion 80,—Does the performance of the' funeral obsequics
affect the rights of inheritance ?

Axswer~The answer of all tribes is in the negative.

Question 31.—(a) If @ man attach himself to any sect of fagirs
are his rights of tnheritance thereby affected ?

(8) If as a fagir he acquire estate, who snherits on his death ?

Answir.—With the exception of the Ardins and the family of
Hayét Khan of Pénipat who assert that with them neither does a
mian lose his rights of inheritance by becoming: & Jfagir; nor are his
natural heirs prevented from succeeding to' him; all tribes agree that
& man who joins a brotherhood of fagirs loses his rights of inheritance
in the natural family, and that succession to any estate which Lie may
acquire as a fagir follows the rules of the brotherhood. i

Note to Question 31—

The answer of the Arfins and of the family of Hayit Khan
is the same as that recorded by them at last settlement. When referred
to them for further' reconsideration after attestation they persisted
in their statement that the answer given at last seftlement is correct,
butt they can quote no instance in which they have either permitted
a fagir'to inherit ancestral property, or have themselves inherited
from a fagir. J

If 8 man of andther tribe become a ghiristi fagir, & sect which
admits marriage, the same rules apply : but the son df a ghirists fugir
gonbrally succeeds his father. The custom asserted is said to apply
retrospectively as well as prospectively, and a cultivating owner who
becomes an ascetic forfeits his right to retain the land he has inherited .
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CHAPTER 1V.

PARTITION.

Quzstion 32—(d) Can his sons demand the partition of thewr
father's property 2

(i) If so, is @ distinction made belween ancesiral and self-
acquired property ?

(¢1i) TWhat is the share of the father ?

(iv) What is the share of w son born subsequently to the partilion?

Answer.—All tribes agree that a son cannot demand parbition
against the will of his father. 1f however by common consent a
partition be made, father and sons share equally per capita : and on
the birth of another son the property of his brothers is redistributed
80 as to give him an equal share, but the father’s share is not affected.

Note to Question 82— \

At last sottloment the J4ts of Pénipat tahsil end several
other tribes stated that a son could compel partition, and one instance
was quoted. It seems, however, that the revised answer is correct, the
idea of a son compelling his father against his will being abhorrent to
all tribes : and the mistake having probably arisen from the fact thab
voluntary partitions are frequent. Such distributions however are
not necessarily permanent, being intended for convenience of culti-
vation and livelihood, and being made usually when the sons have
grown up and married. The same custom prevails in Gurgéon, vide
‘Pupper’s Customary Law, Volume 2, page 168.

Quesmion 33,—Ls self-acquired property ezempt when parittion
of the family estate takes place?

Answer.—All tribes agree that self-acquired property is exempt
from partition. Instances of such exemption are quoted from
Gharaunda and Kalaroon among the Réjputs and Jats respectively.

Note to Quest«."m 33 =

Self-acquived property in the meaning of this section appears to
mean property obtained “entirely from an outside source and by
independent effort. 1t does nob include the fruit of the separate
employment of & portion of the joint capital,

Quesrion 34.—If there be a portition in which the father and
one son accept two undivided shares while the remaining sons each take
a separate share and if the son who has remained joint with his father
subsequently die, who succeeds to his undivided share ?

Axswir—All tribes agree that the share of the deceased son
goes to hisissue male, if any, and if not, remains with the father,
‘'he brothers of the deceased do not succeed to it in the prosence of

the father.

[
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CHAPTER V.

WIDOWS AND THEIR RIGHTS: SPECIAL PROPERTY OF
WOMEN.
Quasrion 85.—How are the rights of a widow affected,—
(i) by unchastity ;
(#4) by remarriage with o stranger ;
(i43) by remarriage with a brother of the deceased husband ?

Answir.—In all cases both nndeniable unchastity and remarriage,
whether with a brother-in-law or nof, annuls the right of a widow
to hold the inheritance she has received from her husband.

Note.—(i) Unchastity must always be gross, and in practice very
strict proof such as the fact of the actual birth of an illegitimate
child, is required. :

(i5) The opinion quoted in ihe text is undoubtedly the opinion
of all bhe agricultural tribes as to the fitting course to be pursned,
should such a contingency arise. Oivil Courts, however, with their
Waestern tendency to protect the proprietary rights of the femals, have
laid down that the onus is on those who assert the existence of a
ougtom sauctioning forfeiture (vide Rattigan’s Customary Law,
Section 81). In effect this means that to obtain a decree of possession
agsinst & widow undeniable instances of the dispossession of widows
on proof of immorality must be produced in court. But there is a
natural tendency to hush up scandal, and in many cases s widow who
becomes pregnant illicitly is brought into the house of the nearest col-
lateral of the deceased husband and he claims paternity. Torinstances
vide mote to question 11, Chapter L. It is, therefore, extremely
difficult to discharge the burden chroof. For the J4ts of Mahaoti, in
three cases, two directly conflicting decisions on the same facts have
been given, the Divisional Courts in the ome case accepting, in the
others rojecting, the testimony of the riwdj-i-ém. Of the two, however,
the latter, itis submitted, is the only decision which the agricultural
population believe to be just : and it accords with the custom found
to be that of the Jats of Kaithal (No. 75 Punjab Record, 1886).

Tllustration 1,—J4ts of Mahaoti.
Arprsl No. 183 or 1889,
Dhani Rdom versus Mussammat Mari,

The parties wure Jats of Mahaoti in tahsil Pénipat, and the
Jits of Mahaoti— Originnl suit was disposed of on 23rd March 1889.
Widow—Forfeiture The case was remsnded on appeal for enquiry as
for unchastily not  to whether the widow forfeited her rights owing to
Scronc. unchastity. The Divisional Judge after the re-

mand gave judgment as follows :—

 The wituesses are of opinion that a widow ought to forfeit
her right for unchastity, but they cannot cite any instances. I must,
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therefore, follow P. R., 107 of 1888. I find that plaintiffs
have failed to prove that Mussammat Mari must forfeit her right
in her deceased husband’s estate, because she has been unchaste.”

The suit was accordingly dismissed.
Tllustration 2.—J6ts of Mahaofi.
Carer Courr, 1268 or 18098,

The plaintiffs were ﬂishantfm%ater&ls of one Tunlso, and claimed
. possession of the estate as against the widow on
wgéfwfpﬁ?gﬁg ‘the ground that she had forfeited her life estate
for mnchastity by miscondnot, The Divisional Judge held that
deor eed, the rwdj-i-dm of tabsil Pénipat wus clear that
misconduct eutailed forfeiture, and was of opinion that no evidence
worth the name had been given to vebut the custom as recorded in
the riwdj-i-dm. The case was finally disposed of By Chief Court
No. 1265 of 1898, but this finding was nob interfered with.

Tustration 8.—J4ts of Mahaoti,
Civic Arpean 5 oF 19035,

Amin Alal and others versus Mussammat Mari and others.

The parties were Jats of mauza Mahaoti, tahsil Pdnipat, and the
sl Wahsolh— estion was whetber Murssmost Mar hed
Yidow—Forfeitur e orfeited her life estate by reason of immorality.
for umehastity not The first Court on 30th November 1904 dismissed
decreed. the claim of the reversioners to oust the widow,.
The claim was also based on the ground that the widow had per-
formed a karewa marriage, bub this was found not proved. ‘

The Additional Divisional Judge also found the karewa nob
proved, sand on the gquestion of the widow’s immorality gave judg-

ment as follows:—

« She has mo doubt been immoral, but it was decided in the
former case that mere immorality does oot entail forfeiture of her
widow’s life estate, and the decision of this issue acts as res judicata on
the present case. Even apart from the previous decision the onus
of proving & custom sanctioning forfeiture }ay upon the plaintiffs
(Rattigan’s Digest paragraph 81). No evidence of any value was
adduced to prove this custow. ‘The plaintiffs relied upon an entry
in the riwdj-i-dm, upon a decision of H4fiz Anwar Ali, Additional
Distriet Judge, dated 19th ‘Aprll 1895, and upon the ruling P.
R. 75 of 1886. This ruling was however given in the case
of Jhts of the Kaithal tahsil—the parties belong to the Panipat tahsil—
and it was observed in it that the evidence was not precise and only
concerned the Kaithal tahsil, so it canvot apply to the present case.
Mr, Stogdon’s decision of 1889, even if it does not operate as res judi-
cata as I hold it does, is very strong evidence under Section 18 of
the Evidence Act, for the conclusion that among Jéts of the Pénipat
tahsil immorality by & widow does nob per se entail forfeiture of her

life egtate,”
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The appeal was_accordingly dismissed by the Additional Divi-
sional Judgoe on 23rd February 1903, and the petition for revision in
the Chief Court was rojected on 6th July 1905 (see Chief Court
Civil Revision No, 998 of 1905).-

Tllustration No. 4.~J4ts of Dahra.
Arpear 319 or 1895.
Dharam Singh plaintiff, versus Mussammat Ghogri, defendant.

The parties were Jéts of mauze Dabra, tahsi Pdnipat, and the

Tite of Dbz first Court following the ruwdj-s-am «decreed the
Widow—Forfeitare  claim of the plaintifi-reversioner of the widow-
for mmohastity defendant on the ground that the widow had
degroed. forfeited her life-estate by reason of misconduct
as evidenced by her giving birth to an illegitimate child. This was
on 19th April 1895. The defendant, the widow, appealed, buther
appeal was rejected time-barred on 5th July 1895, (see also
samplos 79 and 85 in the vernacular riwdj-i-dm for Rors and

Jéts, respectively).

Tllustration 5.—Taga Brahmins of Kharak.
Arezar, No. 418 or 1906.

Kowal and others versus Mussammat Rukman and
Mussammat Dharmon.

'The parties were Tags Brahmins of Kharak, tahsil Karngl and
Tags Brahming f P38 plaintiffs claimed to recover the estate on the
Kok —widow— ground of Mossammab Rukman’s unchastity.
Forfeiturofor unchas- Mugsammat Dharmon was joined as a defendaut as
tity not decreed. the widow of a collateral becanse she would not join
in suing. The first Court found against the plaintiffs and dismissed the
suit on 17th May 1906, On appeal the Additional Divisional Judge
upon, the question whether the widow forfeited her estate by reason of
unchastity gave judgment on 7th August 1906 as follows :—

«T am quite clear that the widow has beeu guil’ﬁy of unchastity.
The fach of her having given birth to a child is sufficient to make her
unchastity known aund patent to every one. Whether she forfeits her

estate in consequence is & more difficult question,

« Mauza Kharak, where the land in suit is situabe is in pargana
Indri which was sottled in 1886 or 1887, and unfortunately the
riwdj-i-dm then prepared does nob apply to Taga Brahmins. The
obher agricultural tribes, however, distinctly state that unchastity does
forfoit the estate. Mr. Kensington at pages 17 and 18 of Volume X,
Customary Law of Ambala, points out that the universal feeling of the
people ig in favour of forfeiture. Mr. Douie at page 11 of Volume VILI,
Customary Law of Kaithal and [ndri, rofers to the custom as a general
gnd well known one.
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“ My own experience is that the general fesling is in favor of
forfeitare, but in the face of Chief Court No. 107 P, R. 1888, I fear I
can do nothing. The riwdj~é-dm does not refer to this tribe end mo
instances have been proved. However, much my sympathy is with the
plaintiffs, T regret that I can do nothing, and having regard to Chief
Court No. 107 P. R. 1888, I regret that 1 am compelled to find that
plaintiff has not proved a custom of forfeibure among Taga Brahmins,
though such is undoubtedly the custom among the other agricultural
tribes in the same pargana.

“ For the reason above given, Iregret that I must dismiss the
appeal order accordingly.”

Note.—~Chief Court No. 107 P, R. 1888 is the leading case in
which it was laid down that a special custom of forfeiture must be
proved. The result of that decision was to accentuate the class of case
in which, when the reversioners seek mutation on the ground that the
widow had forfeited her estats by remarriage, they are opposed by
the widow, who, denying that she has married sgaiv, asserts that she
is merely living in illicit union with a paramour, and that nnchastity
is no bar to her holding her life estate. These cases are rendered
difficult by the facts that formal karewa is a ceremony so brief and
gimple that it is difficult to produce convincing proof ; that on some
cages ceremonisly are not observed at all, and that in the case of
Lorewa with the nearest male relative of the deceased propriefor,
mere co-habitation is generally sufficient proof of marriage. Ifis
therefore difficult for a revenune officer to decide the exact status of
a widow who admits co-habitation but denies marriage; and unless
und until the present rule as to the burden of proof (Rattigan’s
paragraph 81) is revised for the Delhi territory, the difficulty will
continue. Gurgéon and Rohtak are emphatic that the custom of
forfeiture does prevail, vide Tupper's Customary Law, Volume 2,
pages 144 and 147, and the people of this district are no less certain :
there are however a few Eaeiaions to the contrary, eg:, 100 P.
R. 1891, the Arains of Sirsa, and No. 88 P. R. of 1900,
Sikh Jéts of Birsa, but these, it is submitted, should mot over-
rule the universal opinion of these other districts, which, given ata
time when no litigation is pending, should carry the more weight.
The present ruling not only appears contrary to practice, bub is, it i8
contended, subversive of morality, in putting a premium on illicit
unions. For that remarriage entails forfeiture is undeniable,
numerons instances being fortheoming.

Tllustration 1.—Jétes of Pardhana.

Settlement records of 1887, khata No. 44, Mussamwaf Dharmo
lost her estate on remuiriage.

Tllustration 2.—R4jputs of Balu.
sy Vide mutation No. 413, dated 2nd December 1908,
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Tllustration 3.~J4ts of Réipur.

Mutation No. 122, dated 21st May 1904
Tlustration 4.—Bairdgis of Goli.

Mutation No. 299, dated 24th June 1904,

T4 iz submitted, therefore, that the penalty which admittedly
attaches to remarriage should also attach to unchastity and thab
this is, in fact, the custom of this tract.

Quustion 36.—dre the rights of a widow offected merely if she
laaves hor decaased husband’s house and takes up residence—
(a) in her father’s house;
(b) in a strange village ?
Answir—A widow may reside where she chooses,
Quesrion 87.— Whai right has a widow to alienate,
{a) by sale,
(b) by mortgage,
() by gift,
(d) by will ?

Answeg.~(e) (b), All fribes agree thata widow has no power
to sell land : but that with the previous consent of the collaterals of
her late husband she may mortgage in case of urgent family
necessity.

(¢), (@) Rajputs of Pénipat state that with a similar consent a
widow can dispose of her estate by testament, and the Mussalman
Réjputs of the villages assert that in all cases a widow has a right
of gift and bequest by will. All other tribes deny to a widow any
power of alienation by gift or testament.

Note to Question 36.—In contradiction of this custom as alleged to
be observed by the tribesit has been decided by the Chief Court in
numerous cases, that where necessity is sufficient a widow has the power
to raise the necessary funds as a charge upon the estate so as to bind
the heirs, and may even gell so much of it as may be necessary.

That a widow is forbidden to alienate otherwise is illustrated by
the following case.
Tllustration 1.—~Rors of Phusgarh.
Arrean No. 518 or 897.
Ramanand versus Mussammat Rami and others.
The parties were Hors of mauza Phusgarh, tahsil Karnal, and
the suit was to contest an alienation by Mussammat
JBorsof Phusgarh - Rami, widow of Udmi. The plaintifis wero
original family. descended from Mehrn while Udmi was the son of
Hakumat, & stepson (Gailar) of Mehru who was
allawed to anceesd to parb of the estate of Mehru, It was held by
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the Divisional Judge thatithe issue of Hakumai being extinct the
Jand would by custom revertto the descendants of Mehrn, and
therefore plaintiff was, as'réversionary heir, entitled to sue. The
appeal was accordingly dismissed, the order of the Munsif decreeing
the claim heing maintained. A petition for revision from the order
of the Divisional Judge was rejected. See Chief Court Civil Revision
No. 822 of 1898-99,

Quzsrion 88.—Has o woman power of alienation over land which
has been gified to her at marriage ?

Answer.—The Réjputs of Patti Hayét Khan and Ardids say
that though no such case has ever in fact arisen & woman should
have full power of alienation over land gifted to her as dowry (jahes)
but that she cannot alienate land received as dower (mehr) without
the consent of the husband. Other Réjputs of Phnipat town simply
state thab there is no custom on the point., The Sayeds of Jalpahar,
payedpura, Baras, and. Panauristate thab a wotnan can mortgage
property so received for sufficient necessity. All other tribes agree
that the husband has full control over both the real add personal

. estate of his wife.

Note to Question 88—
Neither those Réjpute nor those Sayeds who profess to admit

o power of alienation in such cases can quote a gsingle instance in
which it has occurred. In practice land is not given in dowry fo a
bride, nor is she presented with land by her husband. The question
therefore deals with a contingency ‘which has never as yet arigen.
urider thése circumstances little valte can be ascribed to' the opirions
quoted in the text.

— e
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CHAPTER VI.

ADOPTION.

Qumaron 38— (a): Can:

(1) a stranger,

() the younger of several:brothers,

{8). an only, son;.

4) o daughter’s son,

(8) a distant.an preference to a near relative,
ts taken in adoption ? '
(b) Is a written deed essential ?

Axswir,—The Réjputs of l?énipa.b town cannot: ad
or & daughter’s son ‘but can adopt either an only son ?rb ;ax'x; b;g:gg:f-
several brothers, The adoptee must be of a. generation younger than
il:::d&pi?r and A%lanera]a.llyd, but not essentially, preference is given to a
relative, oral adoption is valid i i insi
S, doay D alid, but there isa desire to insist

Jiéts cannot adopt-an only son of a stranger i

: i n the presence:
relaives. Any one of several possible brcther%e may be &go;t::febgi
not a daughter’s son. A near relative can claim to be adoptediin prefer
ence'to o.distant one. Arains haveno custom. of adoption. Brahmins

can adopt & daughter's son, Rdjputs can adopt an only son : but. with:

these exceptions all tribes follow' the custom of the Jéts,
Note. to Question 39—

Tlustration 2 shows that the custom of the Jéts i
sidered sufliciency binding fo have the force of law. : T

Tllustration l.—~Rajputsof Uncha Siwana, tahsil and district. Karnal

Arrzan No. 52 or 1895,

Bhan: Singh, plaintiff, versus Mussammat Budamon and others
defendants. )

This case was decided in favour of plainti
; fa £ plgmnhﬁ oo 24th  December 1894
Bﬁpﬁ. Adoption by the Additional District Judge, Karnal. The parties

outside were Réjpuats, gof Mandahars, living in- mauza Uncha,

Siwana, tahsil and district Karnal. One of th 1 i
4 e ts at
Ehether one Kura, husband of Budamon adopted: higo.:z?a:, J?da»;f:alfje. ‘CE::
l;re‘rAConrt after enquiry by a local commissioner found that. an
adoption outside the got was not valid by custom, and this findin
conourred in by the Divisional Judge, e
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Tllustration 2.
Crvin Appzan No. 7 or 1905,
Sis Ram versus Hira and others.

The parties were Jéts of mauza Gagsina, tahsil Karnal. The suit

Jits of Gagsina. velated to the estate of one Bakhtawar who had
iﬂgfgﬂaf{ﬂﬂnﬁgﬁ adopted one Hira, the only son of Rim Rikh, a
collateral, collateral more distantly related than the plaintiff,
who claimed possession of the estabe as against Hira, in whose favour
the land had been mutated during the lifetime of Bakhtawar by way
of wift. The District Judge on 23rd December 1904 dismissed the suit,
and the Disisional Judge of Ambala, as Additional Divigional Judge of
the Delhi Division, on 22nd June 1905, dismissed the plaintiff’s appeal.
On appeal to the Chief Court no question was raised as to the fact of
the adoption. The only point was whether the adoption was valid by
custom, and on this question the jndgment of the Chief Court Judges

is as follows :—

¢ [ the riwdj-i-dm of the Pénipat tahsil, which is also the riwdj-i-
4m of the Karnal tahsi!, it is laid down.in the answer to question 5 thab
ngnates have the right fo be adopted in the order of propinquily to the
adopter. The learned Divisional Judge accepts this as a correct state-
ment of the custom and refers to Nos. 92 P. R. 1894 and 47 P. ‘R.
1895, as authorities in support of his view. Both these cases relate to
sdoptions of persons related through females and they contain nothing
about the alleged infexible rule giving the nearer agnates a superior
right to one more remote t0 be adopted. Such a rule, we are disposed
to think, is rare in the customary law ot adoption prevailing in [Eastern
Punjab. Thero is a strong foeling in-favour of the right of agnates
to be selected for adoption or appointment as heir, but nothing like a
rule or absolute exclusion of remoter by uearer agnates. See Douie’s
riwdj-i-dm of tahsil Kaithal and pargana. Indri, page 16, Kensington’s
Customary Law of the ‘Ambala District, page 24, and Walker’s Cugtom-
ary Law of Ludhiaug, pages 67 to 69. The exclusion of an only son is
also not inflexible or a general rule. The evidence in this case does nof,
we think, lead to & different conclusion. The adoption of Hira respond-
ent is thus lawful, and it is nob necessary to decide whether the plaintiff
has been erroneously held fo be ineligible as an only son.

Phe Divisional Judge’s argument, however, is logically right. If the
riwdj-i-dm is assumed to be a correct record, it follows that plaintiff
s excluded as an only son, and the adoption of the respondent as the
next in the order of agnabic relationship is unobjectionable, Bat in our
opinion the true ground for decision is that defendant being a near
agnate, only one degree more removed than the plaintiff, has been validly
adopted, and plaintiff cannot get the adoption set aside,

The appeal is dismissed with costs.

See also Chief Conrt Civil Appeal No, 1898 of 1005, decided 1sb
March 1906. :




RIWAJ-I-AM OF PANIPAT TAHEIL AND EARNAL PARGANA. 48

Quastion 40.—Can @ widow adopt o son at her cwn discrelion ?

Axewrs.—A widow cannot adopt except with the written permis-
sion of her husband given before his decease, or with the consent of
the next of kin,

Qurstion 41.—What ceremonies are necessary to validate an
adoption ? :

Answin.—Réjputs of Panipat state that the drawing up of & dee
of adoption is the only necessary ceremony. Other tribes Tequire, that
the adopted son be taken into the lap of the adoptor in the presence
of.the assemblod brotherhood, to whom sweetmeats aze distributed.

WNote to Question 41—

Réjputs of Pénipatab the last settlement gave different answers,
only those of Patti Hay4t Khan insisting on a writben deed and the
other Patti admitting a public pronouncement or a public distribu-
tion of sweetmeats to be sufficient ceremonial, Insistence on a written
deed is due to the fenr of adoption being proved by false evidence.

Quastion 42.—Can a man adopt two sons ?

Angwier,~—Only if the first son die.

Quusriox 48.—If after « legal adoption a natural son be born, n
what share will the two inherit 7

ANsWER~=In equal shares.

Quusrion 44.=—Should a widow make a legal adopiion, aud the
adoptec die, is she entitled to make a further adoption ?

AnswER.—In no case merely at her own discretion though if the
collaterals consent, she can.

Quustion 45.—Can an adopted son succeed to the estate of his
natural father ?

(a) 4n the presence of , ;
@®) failing. other lineal issue.

Axswir.—Among the Béjputs of Pdnipat he inherits in both
cases, but in all other tribes an adopted son entirely loses all claim to
the estate of his natural father.

Note to Question 45=—

Though a special search has been made for instances of the
custom alleged by the Réjputs of Pénipat, none hasbeen forth-
coming.

_ The adopted soxn, in other tribes at least, becomes = member of
his sdoptive father's family and is entitled as such to succeed
collaterally in that family.
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. Question 46.—May a man make an adoption if his own son is
alive bul disqualified from succession bysome logal impediment; ey
change of religion 2

Axswas.~—He can,

Question 47— How can adoption be annulled ?

Axswer.—All tribes agree that change of religion invalidatesian
adoption, the Réjputs of Panipat add impertivence and-disobedience to
the adoptor as a sufficient ground for revoking i, and all other tribes
svato that'if the adopted son becomes a fagir the adoption is annnlled,
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CHAPTER VII.
MINORS.

Qursnron 48.—(a).  Who ds the proper gquardian of @ minor ?
(b). Oan a guardian be appointed by the parents in
thewr lifetime?
(¢). Can a guardian dispose of the hand of his
ward, if a girl, in marriage.?
g.~—All tribes agreo that parents are at liberty to appoint
whomA :]:Bwy' will as gﬂfu‘di&]g: of their pchﬂdren : but in defn.nlt of such
appointment the nearest relative becomes guardian and is responsible
for the marriage of bis ward. Among Réjputs and Bayeds, but in no
other tribe, the mother is the natural gnardian of her fatherless children.
Note to Question 48— .
Thoe mother is, however, in fact sometimes appointed guardian
even among Jéts, ¢ g.—
{#) Mussammat Dharmo, & Jé4tni of Raipur, became guardian of her
son, Shiv Ram, vide mutation No, 10 of June 3rd 18_99.
(#) In Bazida Jatan, Mussammat Mathri became guardian of her
two gons, vide mutation No. 18, dated 80th December 1888.

Qurstion 49.— Who is entitled to the custody of a married girl
during her minovity, if her parents be—
() alive,
(&) dead ? )
Answes,—With the exception of the Sayeds of Jalpahar and
Sayedpura who state that in case (b) the custody of the girl devolves

upon the parvents of her husband, all tribes agree that the girl should
live with her own parents or kindred.

Question 50.—(a) Does remarriage annul the right of a widow fo
be guardian to her child ?

(b) If s0, will subsequent widowhood revive the right ?

Axswer.—Remarriage involves forfeiture of the right of guardian-
ghip and the right once forfeited cannot be renewed.

Question 51.—Can a guardion alienate the property of his ward by
agle nr morigage,
(@) for the maintenance of the ward,
(b) for payment of his father's debts 2
Axswrpr~The Rajputs of Pénipat state that in both cases for
maintenance, payment of debts, and for marriage expenses a guardisn
may mortgage but not permanently aliepate the estate of his
ward. Gujsrs «nd Ardins state that he can mortgage for any object
which is genuinely to the benefit of the ward. Other tribes state thab
an estate 1o ward can be morigaged only for marriage expenses.
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_ Qursmion 52.=Can a minor acquire or sell properly independently
of his guardians ?

Axswir.—Bxcept by inheritance & minor cannot acquire property
and in no case can he sell withont the consent of his guardians.

Question 53,—Who has the prior claim wupon the custody of am
illegitimate child, the mother and her relations or the father and his ?

Awswar.—All tribes aglte that the care of am illegitimate child
n

devolves upon the mother, and failing her upon the father and his
kindred,
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CHAPTER. VIII.

WILLS AND GIFTS. |

Quustion 54.—Can a proprietor make a gift of land fo his daughter .

or (o hs-son-in law, by way of dowry (jahez)—
(a) in the presence, :
(b) in the absence,

of mals issue ?

Axswig—The Réjputs of Pénipat town and the Sayeds of Sayed-
ars assert that a gift can be made either orally or in writing
whether there be male issue or not.

All other tribes reply in the negative.

Note.—This question was twice referred to the Réjputs of Pdnipat
town, but they insist on the answer given.

While, however, asserting that such a gift is not illegal, they admit
that no instances can be quoted except of a single case which is alleged
to have oceprred befors 1842, asud even then the comsent of the
collaterals was obtained. The answer recorded, therefore, can have
lithle weight save as an expression of the opinion of the leading
Réjputs of to-day.

Qusstion 55.—Can (a) a proprietor

(b) the widow of a proprietor in default of

male {ssue alienate real property in fovour of a daughter during his
or her lifetime.

Answer—Among the Réjpats of Pdnipat s man but not his widow
may make such a gift by a deed in writing, and the Sayeds of
Sayedpura say that they have a similar custom but that the consent
of collaterals is necessary. All other tribes answer the question in the
negative,

Question 56.—Can a propriclor excluds any of his natural heirs
Jrom wnheritance ?

Answen—The Réjputs of Pdnipat state that & widow cannot

deprive eny one of their rights, but that a male proprietor may direct
the succession to his acquired estate, but not to his ancestral property-

Arfina profess that a proprietor has full power over the succession to

his estate. All other tribes answer the question in the negative.

Questioy 57.—To what ewtent is @ propristor entitled to begueath
preperty by testamentary disposition ?

Axswes.—Réjputs of Pdnipat town followed by the Sayeds of
Baras, Panauri, Jalpahar and Sayedpura state that the entire estate
may be disposed of by will in favour of & male or female relative by a
male proprietor. Rors state that acquired property omly may be
disposed of by will by any proprietor,
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Bairégis and Kambohs state that a.male proprietor may direct
the disposition of all his property after his death by oral or written
directions. No other tribe admits testamentary dispositions,

Nots.—Thess answers are in substance the same as those recorded
at lash settlement and the tribes have refused to alter them, It is,
however, difficult to believe that the castem would' be recognized as:
binding in a Court of Law. The only instance that counld be found
was the casa of Nazir Ali Khan, son of Fatteh Ali Khan, who, in defanlt
of iesuo and in the presence of a widow and a step-brother made a
will in favour of his real brother, wvide records of last settlement:
(Pénipat, Taraf Réjput). But the case is hardly sbrong enongh to
establish o custom, For while the widow would probably not contest
the will if properly maintained, the claim of the step-brother was
inforior to that of the beneficiary under the will.

Quasmiox §8.—To what extent and under what condilions ean o
valid gift of real property be made inter vivos ?

Angwer—The Réjputs of Pénipat town agree that a male pro-
prietor can rake a gift of part or all his estabe to a collateral of either
sex: provided that an instrument in writing be drawn up. The
family of Hayit Khén, and the Sayads of Jalpahar and Sayedpure
state that both male and female owners are entitled to gxIJ'(t away
land. 5

Rors stato that any owner can make to a daughier a gift of
nequired property but Dot of ancestral estate. The Aréins state that
m;ile proprietors can by an instrument in writing make a valid gift of
part or all their estabe of cither description.

Bairfigis state thab self-acquired estabe may hbe gifted without
restriction but not ancestral property. All other tribes state that gift
is always illegal.

Note to Question 58.—The custom is in general supported by the
following instances : —

Tllustration 1.—~Avéins of Karnal.

Muhammad Tbrahim, Arin, of Karnal, gifted 7 bighas 10 biswas
of ancestral land in favour of one Azim-ud-din, his sister’s son, and
gon-in-law; to the exclusion of his sons, wvide Mutation No. 1458
of 1904,

Tllustration 2. —~Avéing of Karnal,

Ono. Allah Bakhsh made a. gift of 38 bighas 9 biswas of ancestral
land in favour of the sons of Ghulam Muhammad. to the exclugionof
his danghter vide mubation No. 1311 of 1903,

Tllustration 3.--Rors of Karnal.

Ope Nathu gifted 31 bighas 19 biswas of mortgaged land to
Deotin and others, who were in no Way related to him, Ther land
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was freed from a mortgage of Rs. 200 by the donee; and the trarsac-
tion thus partook of the nature of a sale, the donor losing the land bat:
being freed of the burden of the debt, vide mutation No. 51, dated
22nd April 1807,

Tllustration 4,—Rors of Jhinwarheri.

Mussammat Jiwo, wife of Daswandi, of Jhinwarheri, gifted 16
bighas 5 biswas land in favour of her daughter’s son, Naurang, scn of
Achpal, see mutation No, 13 of 1908. :

Tlustration 5.—Bairdgis of Goli.

Badim Bairdgi secured by gift 8 bighas 9 biswas in Brusli
(Rarnal) from the shamilat of the village held jointly by Bairdgis and
Jats ; see mutation No, 118, dated 25th June 1906.

Illustration 6.—Gadis of Kaleri.
Arppnar No. 849 axp Arpgarn No. 289 or 1889,
Allahdia and others versus Buali and athers.

The plaintifis were collaterals of Muhammada, & Gadi of mauza
i  Kaleri, tahsil Karnal. The defendants were his sbep-
.gﬁg‘ié‘ _g‘;‘f"‘" sons, and resisted the claim of the collaterals,
ErReaEEY pleading an adoption and that they had been
brought up as song, and as to part of the lands in sunit relying ona
gift from Muhawmada. The first Court’ decreed the claim, except as
to the gifted land. The Divisional Judge as to the gift gave judgment
as follows :—¢ As for the gift there cannot be any doubt that, by the
general custom of this part of the Punjab, a gift to step-sons is invalid.
Tt was, therefore, incumbent on defendants to establish its validity.
‘At the ntmost they proved two instances of gifts to daughter’s sons.
No instances of gifts tostep-sons could be proved, because it was
generally adwmitted that none were known to have been made. The
parties are agriculiurists and they never claimed fo be governed by
Mohammedan Law. 1 find the gift wes not valid.” The resulb was
that the Divisional Judge decreed the entire claim.

But vide, per contra, Appeal No. 616 of 1906, quoted in question
27, Chapter I1I.

Tllustration 7.—Kambohs of Kambohpura.
Appean No. 38 or 1889,

Jas Ram and others versns Mussammat Shibbi.

Defendant was the daughter of Gulab, the last wale holder. The
Kambohs of Kam- plaintiffs claimed the land situate in mavza Kamboh-
bobpuza, Reversion —puTe, tahsil Karnal, on the ground that an ancestor of
of land to grantes's  theirs had gifted the land to an ancestor of Gulab and
family, that as Gulab had died without heirs, the land revert-
od to plaintiffs. The lower Court while admitting that such had been
the practioe in the village distinguighed the present cese on the ground
that deceased here had left a daughter who was a widow and had been
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living with the deceased for 24 years. He accordingly dismissed the
guit declaring plaintiffs to be entitled on the death of the defendant.
On appeal the defendant gave up half the land to plaintiffs and agreed
to hold the remainder on the usual life tenure with reversion -to the
plaintiffs. The parties were of the Kamhoh caste.

Illustration 8.—Nénbdis of Pénipab.
Arpear No., 258 or 1890,
Kala versng Imam-ud-din and others.

Plaintiff claimed as son of Bakhsha deceased for possession of
P the immoveable property of PBakhsha, which had
st Mmrsdan been gifted by Balchsha to the defendant., The
Law, parties were Nénbiis of Pénipat. The Bub-Judge
dismissed the suit on 8rd Junme, The Divisional
Judge after a remand found plaintiff not to be the legitimate son of
Balhsha’s, and found that no custom had been proved under which
the gift conld be held invalid, parties fallowing Mohammedan Law.
He sccordingly dismissed the appeal on 18th November 1890.

Tllustration 9. —Réjputs of Urldna Khord.
Arpzar No. 131 or 1895,
Khawani and others versns Mussammat Fohiman and others.

The parties were Réjputs of Urlna Khurd, tahsil Pédnipat,
Réjputs of Urldna The plaintiffs as descended from the donor's family,
Khurd—Donors Re- claimed a declaration as reversioners in respect
vorsionors—Aliena-  of a gift made by Mussammat Rahiman, widow of
tion by donee's WidoW.  the Jast male owner in the donee’s family. The
Divisional Judge dismissed the snit holding that plaintiffs had failed
to prove a enstom entitling them fo object. On appeal to the Chief
Court (see Chief Court Civil Appeal No. 1102 of 1895) it was
decided on 7th December 1897 in favonr of plaintiffs. The material
portion of the Chief Court’s judgment is the ¥ollcwing —

‘It is not and canvot be alleged that any special costom ex-
cluding plaintiffs or giving widows an unregistered power of alien-
ation has been proved.”

Quorstios 59.—1Is a gift to o daughter or daughter’s son valid ?

Answer—Among the Réjputs of Pénipat town aund the Sayed
of J a,lpah'é:r such a gift is valid if made by & male proprietor, an&yl?h:
Sayeds of Sayedpura stale that a giff is valid if made to all the
dauvghters in equal shares. .

Rors state that guch a gift can be made ouf of acquired propert
only, and the Arains admiv it if made in writing. All Othepr ll:.‘:‘ﬂ;e{;
deny the validity of such gifts,

Note,—This custom does not, however, bind non-agricultural tribes,
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Tllustration 1 .
Arpearn No. 7 or 1801,

Hasna and others, plaintiffs, and Dula and others, defendants,

The parties were Gadis of mauza Kaleri, tahsil Karpal, and
i ) lnintiffs claimed possession as heirs of Lidhia,
Giﬁ"d‘i "E;l:ﬁ“ﬁ;; ecensed, who had gifted the land to the defendants,
gons. EHOES 1is daunghter's sons, The first Court dismissed
the suit, On appeal the Divisional Judge gave

judgment as follows :—

« From the evidence of plaintifls’ witness it appears that the
village is inhabited by = variety of tribes, and the omus of proving
a custom in restriction of alienation was therefore rightly laid on the
plaintiffs, and they have not produced a single 'instence in proof of
such custom, As to ground 2, all that veed be said is that, if deceased
had an unrestricted power of alienation, he was just as much at
liberty to alionate his land gratis as for consideration, and it is there-
fore immaterial whether consideration passed or not.” The Divisional
Judge accordingly dismissed the appeal on 2nd Febroary-188 L.

Quusrion 60.—Is @ gift made in defanlt of issus reveked by the
subsequent birth of children to the donor ?

Awswer.—The Réjputs of Patti Hayab Khan, the Sayeds of
Bérds, Panauri, Jalpahdr and Sayedpura, the Arains and the Moghals
state that such a gift is revoked by the birth of a_son. The Bairdgis,
however, siale that, if possession has been delivered, the gift is
irrevokable, All other tribes deny the validity of such gift at all.

Qorsrion 61,—1s dalivm:y an essential feature of a gift ?

Answegr.—All tribes which admit the custom of gift at all, say
that it is so.

Quesrion 62.— Can o gift of land be made for charitable usages ?

Answer.—In Pénipab town, the Réjputs can give in charity of
their self-acquired property only., The Jéits, Tagas and Gujars have
a castom whereby the produce of a fild not exceeding a kacha
bigha can be assigned fo a dhohliddr, but they say that the lund itself
does not pass to & dhohliddr. Beyond this gifts are not permissible.
Réjpfits, Rors, and Arains place no restriction on gifts from acquired
property. Brahmios ara of divided opinion as to whether thereisa
vestriction on gifts from ancestral property. Kors state thata
dhohli of 13 kacha bigha cen be made from the ancestral estate,
Arains say that ancestral property caunot be touched.

@lossary of Vernacular words in the Riwaj-i-am
of the Panipat Tahsil and Pargana Karnal
of the Karnal Tahsil.

Vernacular, English.
Atta Sata "es . | Bae note to question 7.
Bhatand bail .. o . | Bes note to question 9,
Bhon Bhai Ghar Jowai.. .. | Bhon means, land.
Bhai ,  brother.
Ghar ,, house, &c.

Cashea  «. "

Chau-goda

Chadar andasi
Chundavand

Dewar

Dharam Bagai .

Dhohlidar

Qirhisti fagir . o

Got e o

Jowai ,  son-in-law.

That is the landed propert; to tha collaterals and
chattels to the mn-in%]l:rw? G s

. | A red line drawn on the forshead of the betroihed boy

by a Brahmin,

Chau means four and goda means connection; the
connection of four families in marriage. See note
to question 7, Chapter I.

. | Cloth throwing. One of the forms by which widows

can be remarried.

Suceession per stirpes, according to the number of
wives.

A brother-in.law who is younger than the husband,

The giving of & girl in marriage without any compens
sa.hguln qr demanding of a girl in eﬂxc:hmnge.:ir s

. | A holder of & small plot of land grantad, usually for

Eaﬁgmus purposes, free of revenua by the zamin.
Ars,

.| A sect which admits marrisge, Girhast a Sanskrit

word meaning home,

. | Bub-caste,
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Vernacular. English,

(Ghar daloa W ++» | Gthar means home.

Dalna means to allow ene to enter. To give protection
to & woman by marrying her without ceremonies.

Ghair we e s | Alien, foreign,

Gailar .. " we | Step-son. g

Ghar Jowai o | A son-in-law who takes up his residence with his
father-in-law,

Havan . w. @ e | Sacred fire,

lddat e am s am | According to Mphammadan Law is the period

(4 months and 10 days) after which a widow. can
remarry after the death of her former husbédnd,
provided she be not pregoant,

.| Jhar means a bush or tree, Phunki burning, and
Phera circling. Circling round a burning bush as
a ceremony to validate marriage.

Jhar Phunki Phera

Jaddi ... | Belong o common ancestor,

Jahez we | Dowry.

Kanyadan ... e . | Kanya means girl and, dan means giving. The giving
of a girl for marriage without any exchange or re
muneration,

KareWwa .. e e . | Remarriage by widows.

Ehata . e | A holding of land,

Eaum e « | A caste.

Lag... || A cash present made at the Tika Sagal by the boy's
people to the girl's envoys, lagi.

Mehr P AT W | Dower.

Neota .. | 8ea note to question 9, Chapter L

Phera e | A sacred ceremony performed by the Hindus at the
marriage time round a sacred fire, FPhera means
circling,

Pagvand ... v o | Buccession per capita.

Pichhlag .. " o || Step-son.

fiupnn Bagai . | Rupna means a rupee and thug Rupna Bagai means

the giving of a rapee by the barber of the girl's
family to the boy betrothed.
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e —————

Vernacular.

Bhara
Banth Sagai
Bhadi

Thamba
Tikka Sagai

Trigoda

English,

‘The body of Mohammedan Law,
.| Bee note to question 7, Chapter I,

Marriage.

| A group of villages, the inhabitants of which trace
descendant from & common ancestor,

. | Various forms of ceremonies to be observed to make
a betrothal valid, such as interchange of presents,

. | Tri means three and goda connection, when the boys
and girls of three families are married in each other
(zee note to question 7,) Chapter I,
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Compéra.tive list of questions.

REFERENCE T0

The new Fnglish | The Vernacular edi-

RmyERENCE TO

Tha new English | The Vernacular edi-

edition prepared | tion of Mr, Tbbetson's | edition prepared | tion of Mr. Ibbetson's

in 1909, Settloment,

I
CHAPTER IL—BETROTHAL AND
MARRIAGE.

1 1
2 10
3 2
4 4
5 5
G 6
7 3
8 7
9 2
10 9
11 11 and 13
12 12
13 38
CHAPTER IL—DIVORCE,
14 17 and 18
15 20

CHAPTER III—INHERITANCE,

16 23

17 This question was
not asked- at last
Bettlement,

18 65,66 and 7L

in 1808, Bettlement.
P oM T
19 27, 28,29
20 30
21 30 (o)
22 41
23 42
24 8L
25 32
26 83
27 35
28 67
29 70
30 38
a1 40

CHAPTER IV.—PARTITION.

32 25
a3 24
34 26

QHAPTER V.—WIDOWS AND TIR
RIGHTS, SPECIAL PROPERTY OF

WOMEN.
35 43
36 44
37 45 and 46
a8 47

PUNJAB CUSTOMARY LAW.
Yol. VIII &.

TRESIL PANIPAT AND PARGANA KARNAL
DISTRICT KARNAL.




vi BRIWAJ-I-ANM OF PANIPAT TAHSIL AND EARNAL PARGANA.

Comparative list of questions to the Riwaj-i-am

of the Panipat Tahsil and Pargana Karnal
"of the Karnal Tahsil. -
Bnm:mmﬁn TO REFERENOE TO
The Vernaeular edi- | The new English | The Vernacular edi. The new English
tion %fﬁ ggé;l;‘g?fson's sdiﬁgg ﬁ'gg'amd tion Cge l;léég]b;‘;g:ﬁaon's ediﬁ«i:;L gggfz.red
1 25 82
2 3 26 34
3. 7 o 19
4 4 28, . 19
5 5 29 19
6 6 30 20 and 21
7 81 24
8 Omitted. 82 25
9 10 38 26
10 2 34 Omifted.
11 1 35 oy
12 12 36 18’
13 11 37
14 & i } Omitted.
i5 See 25 and 22 89 30
16 Omitted. 40 81
17 z a1 22
14
18 ) 23
19 Omitted. 43 25
2 15 be .
21 Omitted. 45
‘ 3 9 48 } E
= 16 @ 38
i 32 a8 48

RIGFAT-I-ATE O PANIPAT BAUSIL SNL MAKNAU L osmsan

COMPARATIVE BIST OF QUESTIONS.

REPEEENOR TO REFERENCE TO

The now English | The Vernacular edi- The new English | The Vernacular edi-
edition prepared tion of Mr. Tobetson's | edition prepared | tion of Mr, Ibbetson's

in 1808, Settlement, in 1909, Bettlement.
50 50
CHAPTER VI.—ADOPTION.
5L 51
89 o4 and 56 a2 52
40 55 53 53
41 57 ' )
CHAPTER VIIL—WILLS AND GIFTB.
43 58 )
43 59 54 69
44 G0 5 68
45 gl and 62 56 74
46 63 : &7 73 (a)
o 64 58 78
59 75
CHAPTER VIL—MINORS.
60 76
48 L 48 6l 7
49 49 62 79




