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I am pleased to forward you Report No. 283 of the Law Commission uf’ India on “Age of
Consent under the Protection of Children from Sexual Offences Act, 20127 The Law
Commission received a reference from the Hon'ble High Count of Kamataka (Dharwad
Bench), vide letter dated 9™ November, 2022, asking the Commission to rethink on the age
criteria for consent, taking into consideration the rising number of cases relating 1o minor girls
above the age of 16 vears falling in love, eloping and having sexual intercourse with the boy,
thereby attracting the provisions of the Protection of Children from Sexual Offences Act, 2012
(“POCSO™) and/or the Indian Penal Code, 1860. The Commission is also in receipt of a
reference from the Hon'ble High Court of Madhva Pradesh (Gwalior Bench), vide letter dated
19" April, 2023, wherein the Court has drawn the Commission’s attention on how the
enforcement of the POCSO Act, in its present form, causes gross injustice in cases of statutory
rape where de facto consent is present. The Court further requested the Commission to suggest
amendment to the POCSO Act, vesting discretionary power in the Special Judge 1o not impose
the statutory minimum senience in cases where de facto consent is apparent on part of the girl

child or where such a relationship has culminated in marriage, with or without children.

The Commission thoroughly examined the judgments rendered by High Court of Kamataka in
Stare of Karnataka v. Basavraj S/o Yellappa Madar |(2023) 1 AIR Kant R 23] and the High
Court of Madhva Pradesh in Veekesh Kalawar v. State of Madhya Pradesh & Ors. [Misc.
Criminal Case No. 4521 of 2023], forwarded to us in this regard, In pursuance of the same,
the Commission held extensive consultations on the subject-matter concerned with the
National Commission for Protection of Child Rights (NCPCR), former judges, lawyers, child
rights activists, NGOs and academicians who have expertise in this field. The Commission also
solicited response from all the High Courts and the National Crime Records Bureau (NCRB)

for relevant data on the issue. %-/
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After a careful review of existing child protection laws, various judgements and considering
the maladies of child abuse, child trafficking and child prostitution that plague our society, the
Commission is of the measured view that it is not advisable to tinker with the existing age of
consent under the POCSO Act. However, having cautiously considered all the views and
suggestions furnished in this regard, the Commission considers it necessary that certain
amendments need to be brought in the POCSO Act to remedy the situation in cases wherein
there is tacit approval in fact though not consent in law on part of the child aged between 16 10
18 vears. This is so because in our considered opinion, such cases do not merit to be dealt with
the same severity as the cases that were ideally imagined to fall under the POCSO Act. The
Commission, therefore, deems it fit to introduce guided judicial discretion in the matter of
sentencing in such cases. This will ensure that the law is balanced, thus safeguarding the best
interests of the child. Accordingly. this Report is being submitted for vour kind perusal.

With warmest regards,
Yours sincerely,
{Justice Ritu Raj Awasthi)
Shri Arjun Ram Meghwal

Hon'ble Minister of State (Independent Charge)
Ministry of Law & Justice

CGovernment of India
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1. INTRODUCTION

1.1, The thought-process, habits, attitude and behavioural conduct of
an adult are shaped mostly in the early years of his or her childhood.
The rivulet of love and innocence that flows from a child is what makes
him or her such an exuberant source of delight for all. If the physical
and mental development of a child takes place in an environment full
of effervescence, the child goes on to metamorphose into a confident
and successful adult. On the other hand, a child who faces constant
abuse and is made to undergo untold physical or mental suffering is
most likely to transfigure into a bruised and distraught individual. The
agonies that one is compelled to endure in one’s childhood leave an
indelible scar on one’s traits and personality. It is in this sense that one
reminisces William Wordsworth’s immortal lines, “The Child is father
of the Man. " Hence, it becomes peremptory that all civilised societies
adopt moral as well as legal practices to secure and nourish their
children. As Mahatma Gandhi put it, “If we are to reach real peace in
this world and if we are to carry on a real war against war, we shall
have to begin with children; and if they will grow up in their natural
innocence, we won 't have to struggle: we won't have to pass fruitless
idle resolutions, but we shall go from love to love and peace to peace,
until at last all the corners of the world are covered with that peace and
love for which consciously or unconsciously the whole world is

hungering. "

1.2. In the realm of human rights and social justice, the

responsibilities of a state towards its children are of paramount



importance. Ensuring the development and protection of children is not
only a moral imperative but also a legal obligation that every state bears.
As Bhagwati 1., has stated in Sheela Barse v. Union of India,' “if a child
is a national asset, it is the duty of the State to look after the child with
a view fo ensuring the full development of its personality . Thus, States
bear a vital obligation to ensure the holistic development of children
and shield them from any form of exploitation. This dual responsibility
is anchored in both moral imperatives and constitutional commitments.
The State’s commitment to development of the child encompasses the
provision ol quality education, accessible healthcare, proper nutrition,
and essential social services. Simultaneously, the State must establish
and enforce stringent laws and safeguards to protect children from
exploitation, including child labour, trafficking, and abuse. By fulfilling
these obligations, the government lays the foundation for a just and
thriving society, ensuring that every child’s rights are upheld and their

potential is nurtured in a safe and secure environment.

1.3.  The origin of child rights marks a significant milestone in human
history. highlighting the growing recognition of the unigue
vulnerabilities and needs of children. Tt reflects our collective
understanding that children. as individuals in their own right, require
special safeguards and protections to ensure their well-being,
development, and dignity. Child rights origins underscore the belief that
every child has the right to survival, education, health, and protection

from harm. They emphasize the importance of nurturing children’s

P1986 3 SCC 394, A
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physical, emotional, and cognitive growth, allowing them to reach their
full potential. These concerns have also been previously expressed by
the Law Commission in its 259" Report on “Earlv Childhood
Development and Legal Entitlement”™, wherein the Commission opined
that:

“This critical period up to the age of six vears is a ‘window of
apportunity’, i.e., if the child receives favourable environmenial
inputs  of health, nutrition, learning and psychosocial
development, the chances of the child's brain developing to its
Jull potential are considerably enhanced. [If the environmental
experiences are unfavourable and the child faces deprivation or
emotional or physical abuse, the brain's development is
negatively affected and the ‘window of opportunity’ is lost, ofien
irrevocably. "

1.4.  As the concept of child rights evolved. the fact that children are
not merely extensions of adults but have distinct rights and needs
gained recognition. This acknowledgement has prompted the re-
evaluation of legal frameworks aimed at safeguarding children from
exploitation, abuse, neglect, and discrimination. This becomes all the
more crucial in light of the judicial pronouncement in K. 8. Puttaswamy
v. Union of India’. wherein the right to privacy was accorded the status
of a fundamental right. One of the contours of the right to privacy is
that it protecis a decisional aspect of the individual. seeking to
safeguard the realm of autonomous social development of the person.

Thus, it i1s critical to address child abuse while also considering the

* Law Commission of India, "25%h Heport on Early Childhood Development and Legal
Entitlements” 2 { August, 2015} vatlahle i
hitps:cdnbbsr s5wans gov in/sicaldaco69h S adcERDfb464 895 T2 odbd Fuploads 202 208 202 208 1 &
B8.pdf (last visited August [6, 2023),

L{2017) 10 85CC |



delicate balance between protecting children and respecting their

development of personal autonomy.

1.5. Child abuse is a deeply concerning issue that threatens the well-
being and future of our society’s most vulnerable members. It
encompasses various forms of physical, emotional, or psychological
harm inflicted upon children, which can have long-lasting and
devastating effects. In India, the legal framework has taken significant
steps to curb child abuse and protect children’s rights. The most
prominent legislation addressing this grave concemn is the Protection of
Children from Sexual Offences Act (hereinafter, referred to as “POCSO
Act”) enacted in 2012, This Act specifically focuses on addressing and
preventing sexual offences against children, ensuring a child-friendly

legal process, and establishing stringent penalties for offenders.
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2. REFERENCE TO THE LAW COMMISSION

2.1.  Inthe light of influx of cases pertaining to romantic relationships
between 16 to 18 year-olds, various High Courts in the country have
cchoed the opinion that either the age of consent be reduced to 16 years
or the trial judge be given some kind of discretion while trying such
cases 50 as o alleviate the harm and suffering that is inevitably caused
to male children or adolescents who engage in consensual sexual
relations with female children and are later prosecuted on account of
the mandatory reporting requirement under law or at the behest of the
girl child’s family who disapprove of such relationship. The Hon ble
High Courts, such as those of Madras, Karnataka, Madhya Pradesh,
Delhi, Bombay, etc., while dealing with cases filed under the POCSO
Act, have highlighted the need for reduction of age of consent for the
victim from 16 to 18 vears, in so far as it relates to a romantic

relationship with the accused.

2.2, In this regard, two separate references were received by the
Commission from the Hon’ble High Courts of Karnataka and Madhva
Pradesh.

A.  Reference received from the Hon'ble High Court of Karnataka

2.3, In State of Karnataka versus Basavraj S'0 Yellappa Madar®, the
Dharwad Bench of the High Court of Karnataka, was faced with a case

under the POCSO Act wherein the victim was a girl aged 17 years and

* St of Kewnataka v, Basaveay 50 Yellappa Madar (2023) 1 AIR Kant R 23 1 (20233 | KAKT L)
486,
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9 months and had eloped with the accused. The two had subsequently
married and had two children. The accused was acquitted by the Special
Judge as the prosecution had failed to bring forth sufficient evidence lo
successfully establish the case. The State, being aggrieved, preferred an
appeal before the Hon'ble High Court. The High Court, while
confirming the order of acquittal. requested the Law Commission to
rethink the age-criteria provided under the Act. The Court thus

ohserved:

“29.1. This Court is coming across several matters alleging
offences under Section 376(2)(j) or under the POCSO Act when
the girl is 16 years and above, where the givl and the boy are said
to be in love with each other and wanted to ger married
However, there being opposition to their marriage, the girl and
the boy eloped resulting in either the mother or the father of the
girl filing a complaint. Thereafter, upon investigation the girl
and the boy are traced living happily in a differemt city. However,
since a complaint has been lodged, investigation is completed
and the girl and the bov when traced, a charge sheet is laid
resulting in criminal prosecution of the boy.

292 The effect of such criminal prosecution of a minor girl
and’or minor bay and‘or boy who has attained majority recently,
causes severe harm and injury 1o all the concerned including the
Jfamilies.

29.3. When a criminal prosecution is initiated and the boy is
taken into custody, there is also a possibility of misunderstanding
accurring between the boy and the girl which could impact their
relationship. The parents of boy and girl, the siblings of the boy
and girl and if they are married. their respective spouses and
their respecrive families would also undergo severe mental
frauma apart from being ostracized, severe financial losses are
also caused,



29.4. Many a time the complaint is filed in the heat of the moment
on account of objection to the marriage, however later on the
complainant and the other family members turn hostile and do
nol support the case of the prosecution,

29.5. The other set of complaints is when the same is filed by an
NGO or the doctor on noticing that the girl is pregnant. In such
cases the family members turn hostile and do not support the case
af the prosecution.

29.6. In the present case, though initially a complaint was filed
making various allegations, all the witnesses turned hostile since
probably they realized that the minor girl wanted to marry the
boy. Thus, though the complaint had been lodged no one has
supported the same. On the date of hearing before this court, the
mother and father of the minor girl along with the bay were
present before this Court along with their two children. On
enquiry, the girl, who is now a major, has stated that she and the
boy got married on 17.01.2017 and thereafier they are living
together as husband and wife, the boy has been taking care of
her properly and two children have been born, who are also
being taken care of by the bov, now her husband, the mother and
father of the girl also stated that both of them are living happily
and they never wanted to prosecute the case.

29.7. The aim and objective of POCSO Act is 1o protect the minor
children from sexual exploitation and it is made clear that a
minor cannol provide consent, the minor under POCS(O Act
being a persan under the age of 18 vears.

29.8. Having come across several cases relating to minor girls
above the age of 16 years having fallen in love and eloped and
in the meantime, having had sexual intercourse with the boy,
we are of the considered opinion that the Law Commission of
India would have to rethink on the age criteria, so as to take
inte consideration the ground realifies. (emphasis added)

299 The aspect of consent even by a girl of 16 vears and above
would have to be considered if there is indeed an offence under

.



the IPC andior or POCSO Act. Normally when evidence is lead
the victim is a major and the testimony given then af an act
committed while being a minor would have 1o be given due
value.

B.  Reference received from the Hon'ble High Court of Madhya
Pradesh

24. In Veekesh Kalawai v. Siate of Madhva Pradesk’. the Gwalior
Bench of the High Court of Madhya Pradesh was seized with a similar
case of child sexual assault under the POCSO Act, wherein a minor girl
had voluntarily eloped with a boy and the relationship had also resulted
in their marriage and hirth of a child. While rendering its judgment. the
High Court suggested an amendment to be introduced in the POCSO
Act so as o allow discretion to the Special Judge in deciding such casces.
The High Court further requested the Law Commission to consider the
same and accordingly suggest an amendment to the Parliament. The

observations made by the Court are as lollows:

“REQUEST TO THE HON'BLE LAW COMMISSION OF
INDIA (WITH SPECIFIC REFERENCE TO PARAGRAPH
21)

7. The oppressiveness of the POCSO in its application lo the
marginalised sections of the society reeling under the combined
negative effects of illiteracy and poverty, is most pronounced in
the State of Madhva Pradesh. This Court feels it necessary fo
bring it to the notice of the Hon'ble Law Commission of India,
how the operation of the POCSO in certain cases is disrupting
and devastating families in rural Madhva Pradesh by sending the
sofe bread winner in the family to jail for a minimum of ten years,

¥ Vaekesh Kalawat v. State of Madiva Pradesh, High Count of Madhya Pradesh, Mise. Criminal
Case No 4521 of 2023,



at times leaving his wife and children to the vagaries of social
exploitation if the parents and the in-laws of the prosecutrix/wife
are not willing to keep her. Where the prosecutrix is unemployed
as is mostly the case, the options for survival are dismal ranging
[fram prostitution to crime. The State has no obligation under the
POCSO to provide for the basic minimum required for survival
of the so-called "swrvivor™. The enforcement of the POCSO to
such cases in its present form, does gross injustice.

8 The vision of the Law Commission of India is " Reforming the
laws for maximizing justice in society and promoting good
governance under the rule of law ™ and its mission is “The Terms
of Reference of the Law Commission, inter alia, includes
review/repeal of vhsolete laws, to examine the Laws which affect
the poor and carry out post-audit for socio-economic
legislations, to keep under review the system of judicial
administration to ensure that it is responsive to the reasonable
demands of the times and in particular to secure, 1o examine the
existing laws in the light of Directive Principles of State Policy
and to suggest ways of improvement and reform and also to
suggest such legislations as might be necessary to implement the
Directive Principles and to attain the objectives set out in the
Preamble to the Constitution, Examine the existing laws with a
view for promoting gender equality and suggesting amendments
there 1o, io revise the Central Acts of general importance so as
to simplify them and to remove anomalies, ambiguities and
incquities, to examine the impact of globalization on food
security and employvment and recommend measures for the
protection of the interests of the marginalised”.

21. Therefore, the Hon'b ion of India is requesied
fo kindly conzsider the following and sueeest the amendment
the POCSO to the Parliament (if the Hon'ble Commission so

deem.r fit), to give discretion to the Special Jﬂdgg where, (a)
Where the prosecutrix is below the age of consent but de facto
consent_is_apparent, not _fo_have a_minimum sentence and
instead, give the dis ) 1 whao is a senior
I udge usually with more than twenty years of judicial




experience) fo impose a_semfence as per the facts and
circumstances of the case, which can extend up to twenty years
and (b) Where the prosecuirix is below the age of consent and
the relationship has culminated in_marriage (with or without
children), there should not be any sentence of imprisonment
and _instead the Special Court be empowered fo impose

alternate _correctional metheds like community service etc.”
{emphasis added)




3. BACKGROUND OF THE ISSUE

3.1.  Itis undeniable that pendency of cases before the POCSO Special
Courts is an issue that needs to be considered. Some attribute this
pendency to the fact that cases that ought not to be criminalised are
given a criminal colour by the strict wording and implementation of the
POCSO Act, thereby increasing the number of cases as well as
rendering precarious the plight of those that are caught within the folds
of its application. There is a growing concern that the Special Courts
are plagued with false cases. especially those arising out of teenage
romantic relationships, which are filed by the family members who
disapprove of such relationships or come to the forefront due to
mandatory reporting requirements under law. Various High Courts
have expressed the opinion that the POCSO Act was never meant to
criminalise consensual romantic relationships between young adults
which are a ground reality in today’s day and age. It has been observed
that consensual sex between minors is a legal grey area as consent of a
minor is no consent in the eyes of law.® Such an opinion is largely

resonated by the academia and experts as well.

3.2. There remains a great deal of divergence regarding how to best
address this issue. While there are some who favour lowering the age
of consent for consensual sexual relationships to 16 vears as was the
position prior to enactment of the POCSO Act. others have suggested

introducing “close-in-age” exemptions as present in the USA and

© Arhew Jawenrgar Sunctkart v, Siate of Maharavhive (Theough Sanpade Police Siaiion) (20215 1
Bom CR [Cri) 658,
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Canada; or introducing judicial discretion in the matter of sentencing
but not lowering the age of consent under any circumstance. The issue
of romantic relationship between minors or with a minor is a nuanced
one and requires careful consideration, which this Report tries to

achieve.
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4. BACKGROUND OF CHILD RIGHTS LAWS

4.1, “Child rights” as a discourse is of much recent origin, gaining
formal shape only in the twentieth century.” While some laws did treat
children as separate legal persons and recognised the State’s obligation
towards them, for instance the Code of Hammurabi, comprehensive set
of rights such as those present in the recent times were largely absent.
Any rights that did accrue to children flowed from the understanding
that children were dependent on their parents for their rights and were
properties of their parents and not independent in themselves.® Thus,
earlier the approach of the State towards children was limited in its
protection” and domains such as their education, inheritance and
protection of vulnerable children were the focal areas when it came o

laws pertaining to children or rights explicitly vested in them.

4.2.  The shifi towards a true rights-based approach occurred only in
the twentieth century starting with the Geneva Declaration of the Rights
of the Child adopted by the League of Nations in 1924, which for the
first-time acknowledged child rights and emphasised the importance of
providing special safeguards and care for children.'"" Thereafter, the
Universal Declaration of Human Rights. 1948 though not specific to

children, did recognise that a child is entitled to special care and

" Abhay Vikram Singh, “Theory of Human Rights in Perspectives to Child Rights™, 73 The Brlion
Jowrnal af Poditical Science 363 (2012,

* Christing Alice Corcos, “The Child in International Law; A Pathfinder and Selected Bibliography™
23 Case Western Resvrve Jowwnal of fnfernciional Law 171 (1991},

* Geeta Chopra, Child Rights dn It Challenges amnd Social Actfon 10=11 (Springer India, 2015)
" Geneva Declaration of the Righis of the Child, 1924 avarlable ai  hitp/www an=
documents.net/ gdrc 1 924 him
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assistance, and that all children shall enjoy the same social protection.'!
The Declaration of the Rights of the Child (1959) adopted by the UN
General Assembly was the next comprehensive document outlining
child rights and highlighting the principle of best interest of the child.
The most landmark instrument in the field of child rights, United
Nations Convention on the Rights of the Child. 1989 (UNCRC), came
after that. The UNCRC is a legally binding treaty that has been ratified
by 196 countries, thus making it one of the most ratified international
treaties. Out of all UN members, only the United States of America has
not ratified this Convention." The UNCRC is a comprehensive treaty
encompassing a broad variety of rights be it civil, social, political,
economic or cultural rights. Besides the child specific instruments and
declarations, recognition of the rights of a child can also be found in
human rights instruments'® such as the International Covenant on
Economic. Social and Culwral Rights. 1966 (ICESCR)" the
International Covenant on Civil and Political Rights, 1966 (ICCPR)"
as well as International Labour Organisation Conventions.'® The move
towards a rights based approach to child rights was on account of the
change in attitude towards a child, that is to say, children started being
viewed as autonomous individuals separate from their parents whose

rights, interests and needs were unigue on account of the vulnerabilities

"' Universal Declarstion of Human Rights, 1948, art. 25(2).

= Unived Nations Treaty Collection, Status of Convention on the Rights of the Child available at
hitps s areatics. un.ong PagesViewDeails. aspx Tsre=IND&midsg_no=1V-

I 1&chapter=4&clang=_en.

" Abhay Vikram Singh, “Theory of Human Rights in Perspectives to Child Rights”, 73 The Indian
Jowrngl of Political Science 365 (2012),

" International Covenant on Economic, Social and Cultural Rights, 1966, arts, 1005) & 12{ZWa).

" International Covenant on Civil and Political Rights, 1966, art, 24,

" Minimum Age Convention, 1973 (Mo, | 38); Worst Forms of Child Labour Convention, 1999 (Mo,
182),
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they faced compared to the adults, thus warranting separate framework,

recognition and protection.'”

4.3, In the Indian context, the earliest traces of any form of implicit
or explicit recognition of child rights can be found in various labour
laws that were passed during the colonial tumes, for instance, the
Factories Act, 1881 which, inter alia, brought in conditions to regulate
child labour."® Similarly, the Apprentices Act, 1850 had provisions
pertaining to welfare of child workers and for the first time it provided
that convicted children. aged 10-18 years. be provided vocational
training as part of their rehabilitation process.'” In a similar fashion, the
Reformatory  Schools Act, 1876 focused on reformation and
rehabilitation of young offenders.”” The Code of Criminal Procedure,
1898 also provided for differential treatment of juvenile offenders.
The next step forward in juvenile justice system came from the Indian
Jail Committee (1919-1920)* which recommended that child-offenders
should not be treated the same as adults™ and that juveniles should not

be imprisoned®* but sent to remand homes™ and attempt must be made

' Gieeta Chopra, Child Rights in India: Challerges and Social Action 10-11 (Springer India, 2015).
'* The Indian Factories Act, 1R8] { Act No. 15 of 1881). The word “child” was defined as a person
under the age of 12 vears. The Act prohibited employment of a child under the age of 7 in any
factory and also imposed a restnction of maximom 9 hours of work per day for a child. The Act also
lasd down other reguirements such as one=hour daily interval for food and rest during the working
hours, at least four holidays per month, children not 1o be employed in certain dangenous works ete.
" The Apprentices Act, 1830 {Act Mo, 19 of 1850)

# The Reformatory Schools Act, 1876 (Act No. V of 1876), The Act for the first time provided a
syslem separnte from adult ciminal system catering to reformation of male youthful offenders which
wius defined as @ boy under the age of 16 years convicted of any offence punishable with
imprisonment or ransportation,

*Code of Criminal Procedure, 1898 { Act V of | BOE).

= Indian Jails Committee, Kepor? of the (i Sails Committes [919-20° Valume | — Report and
Appendices {Superimtendent Government Central Press, Simila, 19200

1 I, para 363 at pg 50,

! I, para 367 at pg 195.

= I, para 186 al pg 195, A

I
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towards their reformation. It also suggested the ereation of Children's
Courts.** Consequent to the Indian Jail Committee Report, provincial
legislations, namely, Madras Children Act, 1920%"; Bengal Children
Act, 1922%; and Bombay Children Act 1924* were enacted, all of
which provided for detailed procedure for trial of a child offender, thus
treating child offenders on a different footing as a calegory scparate
from adult offenders. However, juvenile justice is just one dimension
of child-welfare and other areas were also touched upon. For instance,
the Child Marriage Restraint Act, 1929*" was a piece of beneficial
legislation aimed at securing the interests of a child by prohibiting child

marnage.

44. The post-independence scenario is quite different and more
progressive. There is emphatic recognition of the rights of a child and
their position is explicitly emphasised within the Constitution itself.
Article 15(3) of the Indian Constitution allows the State to make special
laws for children.®" Further, Article 24 prohibits employment of
children in hazardous industries.* The inclusion of Article 21 A, which
provides the right to free and compulsory education for children
between the ages of 6 Lo 14 years, in 2002, also reflects the evolving
and growing recognition of child rights in India, ™ Further, the Directive

Principles of State Policy recognise the State’s obligation towards

* I, para 370 ot pg 197.

I The Madras Children Act, 1920 (Madras Act [V of 1920},

= The Bengal Children Act, 1922 (Bengal Act I1 of 1922

= The Bombay Children Act, 1924 (Bombay Act XIII of 1924),

¥ The Child Marriage Restraint Act, 1929 (Act No. 19 of 1929),

' The Constitution of India, art. 15(3) :
¥l am. 24, (T J\
" Jd, wn. 21, o
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welfare and protection of children as provided under Articles 39 and
45" In furtherance of the constitutional mandate and India’s
international obligations, various child-specific legislations addressing
different dimensions of child rights and welfare have been enacted over
the years such as the Immoral Traffic (Suppression) Act, 1956, the
Child Labour (Prohibition and Regulation) Act, 1986, the Child and
Adolescent Labour (Prohibition and Regulation) Amendment Act,
2016, the POCSO Act, 2012 and the Juvenile Justice (Care and
Protection of Children) Act, 2015 (hereinafier, referred to as “JJ Act”),

the last two being relevant for the purposes of this Act.

4.5, The terms “child” and “minor™ are often used synonymously and
interchangeably in common parlance. Further, both “child” and
"minor” have multiple and varying definitions under different laws and
the legal meaning of these terms lacks uniformity. The age of majority
is set at 18 years under the Indian Majority Act, 1875. The Hindu
Minority and Guardianship Act. 1956 and the Guardians and Wards
Act, 1890° also define “minor” as a person below the age of 18, Under
the Prohibition of Child Marriage Act, 2006, “child” is a person under
the age of 21 in case of males and under 18 in case of females.”” The
Right of Children to Free and Compulsory Education Act, 2009, defines

“child” as a person between the age of 6 1o 14 years.” Further, under

M ans, 39, 45,

* The Hindu Minority and Guardianship Act, 1956 (Act Mo, 32 of 1956), wee 4{a).

* The Guardians and Warde Act, 1890 (Act Mo 8 of 1890}, sec., 4(1)

' The Prohibition of Child Marriage Act, 2006 { Act No. 6 of 2007), sec. 2(a).

* The Right of Children to Free and Compulsory Education Act, 2009 (Act No. 35 of 2009), sec.
).



the JJ Act™ and the POCSO Act,™ “child” is defined as any person
under the age of 18 vears. The Child and Adolescent Labour
(Prohibition and Regulation) Act, 1986, defines a child as a person who
has not completed the age of 14.*' Additionally, the Act also defines
“adolescent” as a person between the age of 14 to 18 years*, which is
notable given that definition of adolescent is largely absent under other
laws and is mostly defined in the context of governmental policies and

programs.

4.6. Under the criminal law jurisprudence, there is a presumption that
a child is incapable of doing any wrong or committing a crime. This is
best reflected in the Latin maxim doli incapax. This presumption also
finds place in the Indian Penal Code, 1860 (hereinafter, referred to as
“IPC™), with different degrees of immunity being extended to children
falling under different age brackets. Section 82 of the IPC provides
absolute immunity to children below the age of 7 by stating “Nothing
is an offence which is done by a child under 7 years of age”. A child
over 7 years is, however, considered doli capax and Section 83 of the
IPC provides only qualified immunity to a child over 7 years and under
12 vears who has “nor attained sufficient maturity of understanding to
Judge the nature and consequences of his conduct on that occasion.”
The immunity would flow once it is proved that the child in question

has not attained sufficient maturity of understanding. While the IPC

% The Juvenile Justice [ Care and Protection of Children) Act, 2015 (Act Mo, 2 of 20060, sec. 2012).
1 The Protection of Children from Sexeal Odfences Act, 2002 (Act Mo, 32 of 2012}, sec, 2{d).
1 The Child and Adolescent Labour (Prohibition and Regulation) Act, 1986 { Act Mo, 61 of 1986},
gec, 2(}i)
2 fd, sec. (i)
|!'|.
el
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provides varying degrees of immunity to children from criminal
liability, the JJ Act also devolves upon a child in conflict with law a
certain degree of immunity from punishment and sentencing. However,
recognising the fact that children falling in different age brackets have
different levels of maturity and understanding, a child between the ages
of 16 to 18 years can be tried as an adult under the JJ Act and receive

punishment as such.**

4.7. The law as it stands now, has different statutes dealing with
different ambits of child rights ranging from education to child labour,
sexual exploitation and juvenile delinquency. For the limited purpose

of this Report, the POCSO Act and the JJ Act are most relevant.

* The Juvenile Justice { Care and Protection of Children) Act, 2015 {Act No. 2 of 2016, sec. 15 riw
gec. 183},

X
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5. THE POCSO ACT: HISTORY, OBJECT AND CONTENT

5.1. The POCSO Act, 2012 was enacted by the Parliament with the
view 1o protect children from offences of sexual assault, sexual
harassment and pormography. The Act also provides for establishment
of Special Courts for trial of such offences and for matters connected
therewith or incidental thereto. The Act came into force on 14"

November, 2012.

5.2, Before the enactment of the POCSO Act, there was no specific
legislation dealing with sexual exploitation of children.*! Prior to the
POCSO Act, charges were filed under the IPC, especially under Section
375, 354 and 377.* Barring Section 377, other provisions are not
gender neutral and thus male children did not enjoy equal protection
against sexual abuse under the law.*® Against sexual abuse of the male
child, the general provisions of the IPC relating to hurt, criminal force
and/or assault were attracted.’” However, the issue remained that there
were several sexual offences which were not specifically defined and
made punishable under the scheme of the IPC and were hence charged
under the general non-specific sections of the IPC. Thus, the carlier

legal framework to deal with a crime of such grave nature was

“* The term “children” or “child” in this Report means any person below the age of 18 unless the

context otherwise specifies
* Law Commission of India, “156" Report on Indian Penal Code, 18607 180 | August, 1997)
avenifenbule o

hitps: cdnbber s3dvwaas. gov.in's3caldacct 9 SadcB 0464895 T2 6dbd M uploads 202 2/09 202 20923
20 pdf {last visited June 13, 2023); Sakehi v, Liniown of Tl (2004) 3 SCC 518,
* Rajva Sabhs Debates on May 10, 2002,
¥ Law Commission of India, *156® Report on Indian Penal Code, 18607 180 { August, 1997)
ervailenhie ]
hitps:/‘cdnbbsr. s3waas. gov infslcalidaect YhIad cBEO b 6AB895 T2 6 dbd Tuploads 202 209202 20923
29.pdf (lasg visited on June 13, 2023 Sakohi v Enion of fadie (2004) 5 SCC 518,
1
g
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thoroughly inadequate and even the punishment did not seem
commensurate with the gravity of the offence."™ The POCSO Act finally
remedied this situation. It is a gender-neutral law covering within its
purview any person below the age of 18 vears and provides for a wider
and defined category of sexual offences committed against children
with stricter punishments in proportion with the gravity of the offence.™
The Act is intended to protect children from the offences of sexual
assault, sexual harassment and pornography. The Act also provides for
establishment of Special Courts for trial of offences under the Act so
that the best interest of the child. who is a victim of such abominable
acts, be prioritised and trials be conducted in a sensitive manner. The
Act recognizes the right o privacy and confidentiality of a child and
places paramount importance on the best-interest and well-being of the
child.*

5.3. The POCSO Act has been enacted keeping in mind the goals
enshrined in our Constitution. Article 39() of the Constitution, being a
Directive Principle of State Policy, is a fundamental principle of
governance. It provides that the State shall frame its policy towards
ensuring that children are given opportunities and facilities 1o develop
in a healthy manner and in conditions of freedom and dignity and that
childhood and youth are protected against exploitation and against

moral and material abandonment.”’ Further, Article 15(3), inter alia,

W Nenwabucldin v. State of Uticralhand (2022) 5 SCC 419,
** The Protection of Children from Sexual Offences Act, 2002 (Act No, 12 of 2002), sec. 2{d), sec.
2id).

W Eevav. Srare (NCT of Delhi) and Another (2017) 15 SCC 133,
* The Constitution of India, 1949, art. 39{ ).
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empowers the State to make laws for children.*® The justification for
this special law can also be found in India’s international obligations
under various conventions, in specific, the Convention on the Rights of
the Child, 1989, which was signed by India on 11" December, 1992.
The preamble of the POCSO Act reflects this mast perspicuously.

34.  Owver the years, there were mounting concerns about the rising
cases of child sexual abuse and in this regard certain recommendations
were made by various concerned quarters from time to time, The Law
Commission. in its 156" Report released in 1997, had noted the increase
in incidences of child rape.™ The Commission, in order to address the
sexual exploitation and rape of girl children, recommended
amendments in Section 375, 354 and 509 of the IPC*, which however
would have not come to the aid of male children being subjected to
sexual abuse as the victim of the offences specified under the said
provisions can only be a female. The 156" Report had a separate section
dealing with child abuse. wherein the Commission stated that the
amendments to Scction 375 and 377 in terms of increased punishment
and broader coverage were adequate to deal with this “epidemic™ that
had emerged over the past decade.*® The 156™ Report noted that Section

375 and 354 of the IPC would specifically cover cases of sexual abuse

== ff, ari. 15{3).
* Law Commission of India, “156" Report on Indian Penal Code, 1860" 174 (August, 1997)
avaiiabily ol

'rll't]:li:-"':.'ill!lbbu:r_ﬁwm.m'l'r.|n-l's-?-l:lUd::ll.'cﬁq'hildelﬂl]llh-lHE'JSTEEdhdf-'lnph;m’Iﬂzl'W,'ZﬂIEﬂ'}B
29.pdf [ last visited June 13, 2023).

* Law Commission of India, “156™ Report on Indian Penal Code, 18607 180 (August, 1997)
awvaifahle i
hips: cdnbbsr s3wass. gov in/sIcabdacchIbSadcBR0Th464895 T26dbdDuploads 202 200/ 202 2092 3
209, pd {last vasited June 13, 2023),
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of a female child involving penile penetration into the vagina and
penetration with finger and/or inanimate object, respectively. Section
377 of the IPC would cover other cases of carnal intercourse with a
child, be it male or female. Further, penal provisions dealing with
‘hurt’, ‘criminal force” or ‘assault’ could be invoked for acts of
penetration with finger or inanimate object committed on a male child.*
Any altempt to commil any of these offences would attract penal

sanction under Section 511 of the IPC.

5.5. The exigency for a protective legislation for children was echoed
by the Hon ble Supreme Court in Sakshi v. Union of India,”” wherein
the Apex Court recognised that in light of an alarming increase in cases
of child abuse and rape. an appropriate legislation in that regard was
urgently required. In Sakshi v. Union af India,™ a writ petition was filed
before the Supreme Court for declaring, inter alia. the words “sexual
intercourse™ in Section 375 of the IPC shall mean to include all forms
of penetration such as penile/vaginal penetration,  penile/oral
penctration, penile/anal penetration, finger/vaginal and finger/anal
penetration and object/vaginal penetration, as an otherwise narrow
interpretation of the law was leading to treatment of non-penile/vaginal
penetration as a lesser offence even though the trauma suffered by
victims in both scenarios may be equivalent. The Petitioner therein,
further contented that such an interpretation ran counter 1o the

contemporary understanding on rape and had an adverse bearing upon

L=

= fel,

¥ Sakehi v, Ulon of tndia (2004) 5 5CC 518 : 2004 SCC (Cri) 1645,
M rd

A

| ¥

(]
Lad



the sexual integrity and autonomy of women and children thereby
violating Article 21 of the Constitution. The Court solicited the
opinions of the Law Commission which cited the 156" Report.
However, the precise issues raised in the writ petition were different
than those considered by the Commission in its 156" Report.
Consequently. the Apex Court had requested the Law Commission to
examine the feasibility of imtroducing amendments to the IPC or
making recommendations to deal with the issue of child sexual abuse
by interpreting the provision for rape in a manner so as to plug the

loopholes that existed.

5.6. The Law Commission, subsequently, in its 172" Report
considered the review of rape laws in light of rising cases of sexual
abuse of children.* The Commission, infer alia, recommended not only
widening the scope of offence falling under Section 375 of the [PC by
substituting “sexual assault” for “rape” but also making it gender

neutral *

5.7.  The POCSO Act was brought in light of the increasing cases of
crimes against children, especially of sexual nature, as was reflected in
the data provided by National Crime Records Bureau as well as the

“Study on Child Abuse: India 2007 conducted by the Ministry of

* Law Commission of Tndia, “172* Report on Review of Rape Laws™ 4 (March, 2000) available at
hiips: (fcdnbbsr s3wans gov in/sScaldaec69bS adeRBOMA 68893 T2 6dbd Muploads 202 208/ 20220824
B7.pdf {tast visited July 7, 2023).

" I, 8t 13-13.

" Govemment of India, “Study on Child Abuse: India 2007 (Ministry of Women and Child
Development, 2007).



Women and Child Development. The position as it stood then was that
sexual crimes against a child and an adult were treated the same and
were charged under the same provisions of the IPC, which was
detrimental to the interests of the child and proved largely ineffective
in tackling cases of child abuse. It was observed that on account of lack
of specific provisions dealing with sexual abuse of children, the
perpetrators often were unpunished and went scot-free. It was with the
aim of addressing this glaring gap in law and providing for a suitable
legislation with stringent provisions to curb child sexual abuse that the
POCSO Act was introduced. The significance of this Act can only be
understood when considering the humongous child population that
India has. As per the Census 2011 data, there were more than 400
million persons in India below the age of 18 years, which is about
36.7% of the total population.*” Thus. the POCSO Act serves to be a
protective umbrella for the future torch bearers of our nation who form

a significant part of our populace.

5.8. Theunderlying philosophy of the POCSO Act is quite pioneering
in comparison to views on child protection expressed earlier by various
quarters. The Act is gender neutral and quite monumental in that regard.
The Act provides for various child-friendly provisions in order to

adequately safeguard the interests of children in its entirety and at every

step.

= Giovernment of India, “Census of India 20117 Tahle C-13 (Office of the Registrar General &
Census.  Commissioner,  Indi,  Ministry of Home Affwirs,  2015), ovailloble @
https:\censusindia.gov.in/nada’index.php/catalog 1436 (fast visited on May 30, 2023)
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3.9,  The entire scheme of the Act is devised by the Legislature in such
a manner that it ensures the child is protected at every stage and the trial
is appropriately conducted.® The Act is divided into nine chapters and
various parts therein. Chapter 11 defines various kinds of Sexual
Offences Against Children, hence titled the same. It contains the
definitions of the offences of penetrative sexual assault, aggravated
penctrative sexual assault, sexual assaull, aggravated sexual assault and
sexual harassment and prescribes stringent punishments for the said
offences. Chapter Il addresses using a child for pornographic
purposes and storage of such content. This is a grave issue that has
magnified lately as an ugly consequence of increased use of the internet.
Chapter IV deals with abetment of and attempt to commit an offence
under the Act so that any person who aids and abets in the sexual
exploitation of a child cannot escape the vigour of its stringent

pProvisions,

5.10. Chapter V is on procedure for reporting of cases and introduces
a vital safeguard in the form of mandatory reporting so as to ensure that
no case is left out of purview of the system and all cases are actually
investigated by the authorities. The severity of offence and the vigour
with which the State endeavours to protect children is well reflected in
this mandatory reporting requirement prescribed under the Act. The Act
enjoins upon a person, having knowledge of an offence under the Act
or apprehension of the same, a legal obligation to report the same to the

relevant authorities.™ The mandatory nature of reporting is enforced by

S dlakh Alok Srivasiava v [nior of Trdia (2018) 17 5CC 291 (20094 SCC {Cri) 134,
“ The Protection of Children from Sexual Offences Act, 2002 {Act No. 32 of 2002}, sec. 2d). sec.
19 and 20,



the penal sanction attached to the failure to discharge the said duty.*
Even though the quantum of punishment prescribed under law is not
too high, the Courts have consistently viewed this duty to report very
seriously and its dereliction a serious crime as the failure to report
commission of an offence would be deleterious to the very object of the
Act." Apart from this, obligations of the media while reporting
offences under the Act as well as punishment [or reporting false cascs

or information has also been clearly laid down under Chapter V.

5.11. The procedural requirements under Chapters VI to I1X highlight
the child friendly procedure to be adopted in line with the best interest
of the child. Section 28 mandates designation of a Court of Session in
each district as Special Court for ensuring a speedy trial of offences
under the Act. Further, Section 32 obligates the State Government to
appoint a Special Public Prosecutor for every Special Court designated
under Section 28, to conduct trials under the POCSO Act. Furthermore,
Chapter VI of the Act deals with the procedure and powers of these
Special Courts and the procedure for recording evidence of the child
victim. Section 33 lists numerous safeguards at the trial stage to protect
the interests of the child. Seetion 35 provides for recording of the
evidence of the child within thirty days of cognizance by the Court and
disposal of the cases within a period of one yvear, Moreover, Section 37
further provides for an in-camera trial in the presence of the child’s
parents or any other person in whom the child has trust or confidence.

Importantly, Section 36 obligates the Special Court to shield the child

5 Id, sec. 2d)., sec. 21
® Qe of Maharashira v, Maron (2023) 4 SCC 298, Shankar Kisaarao Khode v. State of
Mahurashira (2013) 5 5CC 546 : (2003) 3 50C (Cri) 402.
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from the accused at the time of recording of the evidence while at the
same time ensuring that the accused is in a position to hear the statement
of the child and communicate with his advocate, thereby striking a
balance between the competing interests of protecting the child from

further trauma and right of the accused to fair trial.*”

3.12. The true seriousness of the Legislature in taking the devil of child
sexual abuse by its homns is best reflected in Section 29 and 30 of the
Act, Section 29 reverses the presumption of innocence usually present
in criminal law. Under Section 29, the person being prosecuted is
presumed to be guilty unless the contrary is proved. Section 30 further
states that where ever there is a culpable mental state specified for an
offence under this Act, the Court shall presume that such culpable
mental state or mens rea exists on part of the accused, the same being a
rebuttable presumption. However, the burden of proof on the accused
is quite high and it has to be proved beyond reasonable doubt that the

accused had no such mental state.

T Alakh Alok Srivastava v Union af India (2018) 17 300 291 : (20094 5CC (Cri) 184,



6. AGE OF CONSENT PRIOR TO THE POCSO ACT

6.1. The age of consent is the age at which a person 18 considered
legally capable of agreeing to marriage or sexual intercourse.*™ This age
is defined by statute. At present the age of consent for sexual intercourse
i5 18 years on account of the POCSO Act. However, prior to the
POCSO Act. there was no age of consent defined separately and it was
fixed by virtue of Section 375 ol the IPC, which defines “rape”. Rape
being defined as a crime that can only be committed against a woman,
the age of consent for sexual intercourse was only defined for a female,
under which age consent is immaterial and any sexual activity amounis
to statutory rape. On the other hand, there was no age of consent for
males. In fact, the term “child” itsell was not defined either under the
IPC or the General Clauses Act, 1897, Further, the age of consent
defined for a woman by virtue of Section 375 of the IPC defining
“rape”, has had a chequered history with the age set at 10 years in 1860

o 18 yvears as it stands presently.

6.2. In 1860, the age of consent for women stood at 10 years.
Thereafier, in 1891, the age of consent for a woman was raised to 12
years under Section 375 in the aftermath of the public outery caused by
the Phulmoni case.” Phulmoni was an eleven-year-old girl who died of
haecmorrhage from a rupture of vagina caused by her husband who had

forced sex on her. The husband was held guilty of only causing grievous

* Black's Law Dictionary, Sth ed., Pg. 70.
* Chgen=-FEmpress v. Hurree Mobun Avtbee, (18913 ILE 18 Cal 49,
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hurt by doing a rash or negligent act dangerous to life and sentenced to

one year’'s rigorous imprisonment.

6.3 Thereafter, the age of consent was raised to 14 vears in 1925 and to
16 years in 1940, Up till 2012 when the POCSO Act was enacted, the
age of consent remained to be 16 years for women and there continued
to be no age of consent defined for a male. However, the minimum age
of marriage was 18 vears for women and 21 years for men, The marital
rape exceplion in Section 375 has also witnessed changes over the vears
starting from 10 years in 1860 to 15 vears in 2012, The changes in age

of consent can be summarised as follows:™

5

Year Age of consent Age Minimum
under Section 375, | mentioned age of
5" Clause of 1PC in the marriage

Exception | under the
to Section Child
375 of Marriage

IPC Restraint
Act, 1929
1860 ) 10 vears 10) vears -
1891(10 of 1891) 12 vears 12 vears -
{after the
amendment of
1PC) ) )
1925 (afier the 14 years 13 vears -
amendment of
1PC)
1929 (after the 14 years 13 years 14 vears

passing of the

™ Law Commission of India, “205™ Repont on Proposal to Amend the Prohibition of Child Marriage
Agt, LI and other Allied Laws™ i February, 2008 ) anvaifable i
hitps:‘ednbbsr. s Swas_gov.in/sdcalddnectPh S adcERDIb264 895 T26dbd fuploads 202208 20220810
T2-1 pdf {last visited June 1, 2023 ) fndependent Thought v. Dnaton of Toda (20075 10 50C 800,

]
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Child Marriage
Act)

Exception 2 of
Section 375 in light
of POCS0)

1940 (after the 16 vears 15 years 15 years
amendment of
Penal Code and
the Child
Marriage Act)
1978 16 years 15 vears 18 vears
2006 (after 16 years 15 years | 18 years for
enactment of female and
Prohibition of 21 years for
Child Marriage male
Act, 2006)
2013 (after 18 vears 15 years | 18 vears for
Criminal Law female and
Amendment Act, 21 years for
2013 which male
amended 1PC
and followed
shortly after
enactment of
POCSO)
2017 (After the I8 years (even in 15 years | 18 vears for
Supreme Court’s | case of a married | however | female and
decision in woman under 18 the same | 21 years for
Independent on account of was read male
Thought v. UOI) | reading down of down

31
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7. LAW COMMISSION REPORTS RELATING TO AGE OF
CONSENT

7.1. The Law Commission, in its 84" Report titled “Rape and Allied
Offences- Some Questions of Substantive Law, Procedure and
Evidence™', had suggested that the age of consent under fifth clause of
Section 375 as it stood then should be increased to 18 years as the
minimum age for marriage of a girl was 18 years under the erstwhile
Child Marriage Restraint Act, 1929 (as amended in 1978). However,
the Parliament in its wisdom, thought it fit to retain the age of consent

at 16 years.

7.2.  Thereafier, in its 156™ Report on Indian Penal Code, 1860,7 the
LLaw Commission, while considering the age of consent, accepted the
suggestion of the National Commission for Women to increase the age
of consent to 18 years and accordingly recommended that the age
specified in the sixth clause of Section 375 be increased to 18 years.
However, the age of consent was not increased by the Parliament as
recommended and continued to be 16 vears till 2012 when POCSO was

enacted and under IPC till Section 375 was amended in 2013.

"' Law Commission of India, “84* Report on Rape and allied offenses-some questions of substantive
law, procedure and evidence” [ April, 1 DR available at
htips:ficdnbbsr.sIwans gov in/sicalidaect9hS adc BB0b464895 T26dbdf uploads 202208 20220805
44 pdf (last visited June 13, 2023),

™ Law Commission of India, *156% Report on Indian Penal Code, 1860™ 161 (August, 1997)
availahle af
huips://cdnbbsr.s3waas. gov. in/s3caldacc9b5udcBR0h464 895 726dbd M uploads 202 2092022092 3

29.pdf (last visited June 13, 2023).
i
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8. AGE OF CONSENT UNDER THE POCSO ACT

8.1. The age of consent under the POCSO Act is 18 vears on account
of the definition of “child™ and the manner in which the sexual offences
have been defined under the Act. It is pertinent to note that the age of
consent was not always envisaged as 18 yvears under the Act. Initially,
when the Act was being drafted and subsequently debated, there were
proposals to recognise consent by a child between the ages of 16 to 18
vears and there was debate on the same. However, it was a conscious
decision that the Parliament made to keep the age of consent at 18 yvears
without exception, given the special vulnerabilities faced by children
and keeping in consideration the social situation prevailing in our

nation.

8.2. The Protection of Children from Sexual Offences Bill, 2010 as
prepared by National Commission for Protection of Child Rights
(*“NCPCR™) in November 2010 provided for a close-in-age exemption
and recognized the possibility of two children engaging in sexual
activities, Clause 3 of the said Bill defined “Unlawful Sexual Act with

a Child” in the following manner:

“3. Unlawful Sexual Act with a Child

A. Subject to the exceptions hereinafter provided, any sexual act
commitied with a Child under the age of 16 vears, with or withaout
such child’s consent, is unlawful

Exceptions:

Nonwithstanding anyvthing contained in this chapter or in any
other law for the time being in force:
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(1) Any consensual non-penetrative sexual act penalized by this
chapter (except for sections 23, 23, 27 and 31) is not an offence
when engaged in between two children whoe are both aver 12
vears of age and are either of the same age or whose ages are
within 2 years of each other.

(i} Any consensual sexual act penalized by this chapter (except

Jor sections 23, 25, 27 and 31} is not an offence when engaged in
benween two persons who are both over 14 years of age and are
either of the same age or whose ages are within 3 years of each
other.

B. Any sexual act with a Child aged between 16 —I18 vears is
unlawful when, a person engages in a sexual act with that Child
in any of the following circumstances:

Firstly: With or without the Child's consent when the sexual act
is accompanied or preceded by express or implied force or
violence an the Child or on any other person in whom the Child
is interested, which overpowers or intimidates or subdues that
Child;

Secondly: With or without the Child's consent when the sexual
act is accompanied or preceded by coercion which is sufficient
to make a Child submit to the sexual act in the circumstances of
the case.

Thirdly: With or without the Child's consent when the sexual act
is accompanied or preceded by threat of serious harm or injury
to the Child or 1o any other person in whom the Child is
interested. or conduct instilling in the Child a reasonable fear of
such harm, violence or injury, and the said threat or conduct is
enough to make a Child submit to the sexuwal act in the
circumstances af the case;

Fourthly: With or without the Child's consent when that person
impersonates anather person to engage in the sexual act, and
knows, or has reason lo know, that the Child is misiaken about
that person’s identity;
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Fifthly: With or withowt the Child's consent when the Child is
made to engage in the sexual act mistaking it to be something
else and that person knows or has reason to know that the Child
is 5o mistaken;

Sixthiv: With or without the Child’s consent when, by reason of
imtoxication or the administration by that person personally or
through another of any stupefving or unwholesome substance,
the Child is unable to understand the nature and consequences
of the sexual act.

Seventhly: With or without the Child’s consent when that person
has taken undue advantage of the mental or physical incapacity
of the Child to understand the nature and consequences of the
sexual act or to voluntarily participate in it or to resist il.

Eighthly: When the Child is sleeping or unconscious;

Ninthly: Against the Child’s will or withowt the Child’s consent
lo engage in or confinue with that sexual act.

Explanation.

fa) The fact that a Child did not say or do anvthing to indicate
consent o a sexual act is enough to show that the act took place
without that Child's consent.

(b) A Child is not 1o be regarded as having consented 1o a sexual
act anly because—

(i) the Child did nat protest or physically resist; or
(ii) the Child did not sustain any physical injury; or

(iii} on that or an earlier occasion the Child had consensually
engaged in or consented to engage in a sexual act (whether or
not of the same type) with that or another person.

General Excepiion:
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No act is an offence if that act is done bona fide, in good faith
and in a reasonable manner for proper hygiene or medical
examination or requirement. ™"

8.3,  The POCSO Bill, 2011 ™ (hereinafier, referred to as “the Bill”) as
introduced by the Ministry of Women & Child Development
recognized the possibility of consent by a child between the ages of 16
to 18 years. Clause 2(d) of the 2011 Bill defined “child” as any person
below the age of 18 years save as provided otherwise. Though “child”
was defined as any person under 18 vears, the age of consent was set at
16 years as the Bill of 2011 recognized that a child between the ages of
16 to 18 years could consent to sexual activities. A provise to that effect
was provided in Clauses 3 & 7 of the 2011 Bill dealing with penetrative

sexual assault and sexual assault, respectively. The said proviso read:

“Provided that where such peneirative sexual assaull is
committed against a child between sixteen to eighteen years of
age, it shall be considered whether the consent for such an act
has been abtained against the will of the child or the consent has
been obtained by use of violence, force, threat to use force,
imtoxicants, drugs, impersonation, fraud, deceil, coercion, undue
influence, threats, when the child is sleeping or unconscious or
where the child does not have the capacity to understand the
nature of the act or to resist it " (emphasis added)

84. The said Bill was introduced in the Rajya Sabha on 23™ March,
2011 and was subsequently referred to the Parliamentary Standing
Committee. The Department Related Parliamentary  Standing

Committee on Human Resource Development, with regard to the same,

™ The Protection of Children from Sexunl CiTences Bill, 2001, Bill No. X1V of 201 1.
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recommended that the said exception should be dropped as once a child
is defined as any person under the age of 18, the element of consent
becomes irrelevant. With respect to the definition of “child™ and the
proviso in Clauses 3 & 7 the committee had made the following
recommendations:”™

"V Clause 2: Definitions

3.1 Clause 2 of the Bill deals with definitions. Sub-clause 2(d)
defines the term ‘child’ as “any person below the age of eighteen
vears save as provided otherwise ",

3.2 It was pointed out that the words “save as provided
otherwise” should be deleted from the provision to remove any
misunderstanding or confusion. The proposed definition tended
fo create an excepfion which was not required. (emphasis

added)

3.3 The Ministry justified the wording by stating that it was not
always the adult who committed an offence against the child.
There was a need to protect children from sexual abuse by their
own peers and relatively older children. Further, the definition
was in consonance with the Juvenile Justice (Care and
Protection of Children) Act, 2000 and the United Nation
Convention an the Rights of the Child (UNCRC) to which India
was a parfy. (emphasis added)

6.5 Cammittee 's attention was drawn to the following identical
proviso to clauses 3 and 7; -

“"Provided that where such penetrative sexual assault is
committed against a child between sixteen 1o eighteen years of
age it shall be considered whether the consent for such an act
has been obtained against the will of the child or the consent has
heen obtained by use of violence, force, threat to use force.

™ Parliament of India, “240" Report of the Parliamentary Standing Committee on Human Resource
Development on the Protection of Children from Sexual Offences Bill, 20017 27 and 31-33 {Rajva
Sabha, December, 2001),
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intoxicants, drugs, impersonation, fraud, deceil, coercion, undue
influence, threats, when the child is sleeping or unconscious or
where the child does not have the capacity to understand the
nature of the act or to resist it.”

6.6 It was contended by the stakeholders that the proposed
provisos were completely erroneous, misleading and against
the interests of the children. Such a provision would completely
negate our legal commitments under UNCRC 198971992 and
JJ Act 2000.°2006. Whereas the declared age of the child in these
enactments was [8 years, in the proposed legisiation for children
between 16-15 years, these provisions were not made applicable
on them. Clause 2(d) of the Bill defines ‘child’ as any person
below the age of 18 years, which is the declared age of the child
in other similar enactments. The provisos convey that children
between the ages of 16-18 years are to be treated differently and
can be outside the ambit of the provision It was further siated
that this provision had been borrowed from section 375 of IPC
in which a man did not commit rape while having sexual
intercourse with the woman of 16 -18 vears if there was a consent
for the same. Another argument given against having the
component af consent for children between [6-18 vears was that
it would invariably lead to cross-examination of a victim and
would make the entire trial process central to the conduct of the
victim rather than that of the accused. It was felt that
unequivocal veluntary agreement for a specific and limited act
only could be dangerous as it would put the victim to
unnecessary questioning to decide on whether the sexual act
that fook place was different form the one for which willingness
was expressed. Another discrepancy pointed ow by ithe
stakeholders was that for much graver crimes like ‘penetrative
sexual assault in clause 3 and ‘sexual assault’ in clause 7, the
age of the child has been kept at 16 yvears and for a much milder
form of crime i.e. sexual harassment in clause 11 the age of the
child has been kept 18 years. (emphasis added)

6.7 Justifving the provisions, the Ministry clarified that the

definition of ‘child" and the age of consemt for sexual activiry
were two different issues. There was no contradiction in the
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definition of ‘child’ as provided in clause 2 (d) and the age group
mentioned in clauses 3 and 7 as the age of consent had been kept
at 16 years consistent with the provisions of section 375 and 377
af the IPC. The Bill also provided for a uniform age of consent
Jor all the children irrespective of gender. Another justification
put forth by the Ministry was that emerging social reality
regarding awareness, understanding and exposure of the
adolescents cannot be overlooked and it would cause more
detriment to criminalize consensual action by children between
16 to 18 years of age. (emphasis added)

6.8 The Commitiee notes thai other enactmenis such as the
Indian Majority Act, 1875, the Indian Coniract Act and the
Juvenile Justice (Care and Protection of Children) Act, 2000
define child as the one who has not completed 18 years of age.
Further, the Prohibition of Child Marriage Act, 2006 stipulates
that child means a person who, if a male has not completed 21
vears of age, and if a female, has not completed 18 years of age.
Only in the Immoral Traffic Prevention Act, 1986 a child has
been defined as a person below 16 vears of age. It can, therefore,
be concluded that for most of the enactments a child means a
person below 18 years of age. The Commitiee would also like to
poeint out that the contention of the Ministry that the age of
consent kept at 16 years in clauses 3 and 7 is consistent with
the provisions under IPC cannot be considered correct. A
reading of section 375 of IPC clearly indicates that out of the
six descripfions of rape given thereunder, only one condition
mentions the age factor which says a rape will be commirted
with or without consent when the woman is under sixteen years
of age. Section 375 of IPC wounld operate in totally different
circumstances when compared with the provisions in clauses 3
and 7 of the present Bill. The Committee is of the view that once
the age of child has been specified as I8 years, the element of
consent should be treated as irrelevant upto this age. Therefore,
the provisos to clauses 3 and 7 of the Bill should be deleied 1o
protect the rights of child and for the sake of protecting children
against abuse. This would also be in consonance with the
couniry's commitment fowards UNCRC and the Juvenile Justice
Act, 2000, {emphasis added)
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6.9 The Commiitee has also a word of caution. By having the
element of consent, the focus would be on the victim which
would invariably lead to re-victimisation of the victim in the
hhands of the justice delivery process and would be especially
prablematic when dealing with children. The Committee would
like to point out that a great deal of jurisprudence supports the
theory that law should move away from this classical approach
of trials in such cases and focus on the conduct of the accused
and the circumstances swrrounding the offence rather than the
conduct of the victim thereby obviating the necessity of lengthy
cross examination of the victim on the issue of consent”
(emphasis added)

8.5. Most of the recommendations of the Parliamentary Standing
Committee were accepted and the Bill was accordingly amended and
reintroduced in the Rajya Sabha on 10™ May, 2011. Thus, the Bill as
reintroduced and passed by the Rajya Sabha™ defined “child” as any
person under the age of 18 and the provise in Clauses 3 & 7 recognising
consent by a child between 16 to 18 years of age was also dropped. The
reason for dispensing with the provise in case of sexual intercourse with
a child between 16 to 18 years of age wherein consent was factored in
was stated to be that repeated enquiry from a child as to whether they
in fact consented to the act or not is traumatic. In the context of fixing
the age of consent at 18 and not 16 years, it was stated that when

children were posed the question as part of a Study, they themselves

" The Protection of Children from Sexual Offences Bill, 2012, Bill No. XIV-C of 201 1, passed by
the Rajva Sabha on 10th May, 2012,
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favoured the age of 18 and some even advocated for the age of 21. It
was thus stated that:™

HEWET F6 f@ & 99 wen o wpn 3 affie e 7 A ewd a6 @ 18 @) A
% for o degam cfeefd 4 oo o9 F faw o oW oo w0 ) gEY e
A O & wjE W E e ® 13 wA owm qem fed owfm A W@ Re R
o ® @, owd e wawm e B oaf s 4 e Rl owm @ we ol
# frerm @ B W R oomvm F o T W oawwm B degem ofeefi
& fqg ot off gl h om oAt wet F fay mr v wm o dw B e
Td g o s Pt oA wo @ om o e o el @ ofewm W e
fesgm wm &)

fra & wga o wewem od ooy B A wasdl @ @ oaft e el b s
M m wid ewaf godll freon evd £ @ oW oqtm dm 4 T oo B s
wm f frerw) foell K fe oonod wodlt ra v A B owl owe A b e ) e
T et @ ged Fav wedl § mw at wA sl wd el A wm oar wem
FE Al sexual age 8 T8 18 A FR O @ity IR W A @ @ 21 W g
FIA e s oage it ot A o T o o fer o g
o g0 oen A X D 4 gu e 2 wed A 0 4 wfl o @ gu e
oM g el o ofEeld S e & awd ) ull e B B gmd B
woam @ owm et wfey

§ ar s ' & I a0 F Teenapge Sex ¥ an 4 dfrw A gw
W W ol g o W o oam T i & oo faepe Proww §) g age @t
am mewr W E S wm ol e B oars o Pt & e w aziy @
g wA wm & ok sevin W wvew ot Wl o wTewl el oae g
@ Bm iy am wEm el M afierest ot oww owEE B e & werh &
ged for wiem St owt) owm sttt feoe o sl o v & few @
oW T oWgm W amew £ oW dw oW @)

8.6. During the Parliamentary Debate following introduction of the
Bill in the Rajya Sabha, the issue of teenage relationships and the

" Statement made by Minister of State, Ministry of Women and Child Development, Smt. Krishna
Tirmth. Rajya  Sabha  Debates  on May 10, 2012, page 364 gvailable @
hittps:/fradebate nic.in/bitstream/| 23456789/603084/1/1D_225 10052012_p361_p391_29.pdl |last

visited on Seplember 14, 2023},
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likelihood of the provision being misused against young couples who
get married without the permission of their parents was highlighted by
some members.™ In this context, it was argued that the age of consent
be fixed between 16-18 vears as was provided for in the Bill as
introduced initially and that there also needs to be a provision akin to
close-in age exemption in order to protect young people engaging in
consensual sexual intercourse. It was stated that:

“Firstly, about the provision regarding consent for sexual acis.
Clauses 3 and 7 of the Bill have identical provisions which state
that if a sexual assaulf is committed againsit a child berween I6
and 18 years of age, it shall be considered whether the consent
has been obtained or not. I understand that the Government has
already decided to amend the similar provisions in the Indian
Penal Code (375 and 377) in the matter of rape of women
between 16 and |8 vears of age. While supporting this provision
of consent of age as 16-18 in the Bill, I would like to express
my concern about the issue regarding the teenagers who are
getting married without the permission of their parents. We
know there are many incidents of honour killings reported from
many, many States and it is happening every day in many
States. Young people are getting married without the will of
their parents. 1 am afraid, the penal provisions against the
affenders whe are involved in sexual relationship with minor
girls provided in this Bill will be used as a tool against those
Yyoung couples who are getting married without the permission
of their parents. So. | would like to suggest that a provision
should be added in this Bill that "if iwe young people engage in
consensual act, then it should not be criminalized and the boy
should not be punished. If the age difference is five vears or more
between the man and the minor girl, then the man can be held
liable. "™ {emphasis added)

" Statements made by Dr. T.N Seema, Rajya Sabha Debates on May 10, 2012, page 373 available
at  hitps:/rsdebate.nic.in/bitstream/ | 2345678603084/ 1/10_225_ 10052012 p361 p3ol 29 pdf
(last visited on Scpiember 14, 2023,
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8.7. Notwithstanding the concerns brought to the fore, the age of
consent was fixed at 18 vears when the Rajva Sabha passed the Bill.
The Bill with age of consent sct at 18 years without exception was also
passed by the Lok Sabha and came to be enacted as the Protection of
Children from Sexual Offences Act, 2012.% It is worth noting that
similar concerns regarding potential misuse of the POCSO Act in cases

of teenage relationships were also echoed in the Lok Sabha ™

" The Protection of Children from Sexual Offences Act, 2012 (Act No. 32 of 2012).
! Statement made by Smi. Susmita Bawri, Lok Sabla Debates on May 22, 2012, page 781 available
al hllpﬂ:-‘-'q:u'llh.nil:.rn-“bils!mn.rn-'|IHSEFW-'?SE&|4-'3-’|5|t_IS_Iﬂ‘Zl-ﬂi—lﬂIE_:ngiish.pdf {last
wizited Angust 16, 2023).
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9. JUSTICE J.S. VERMA COMMITTEE REPORT ON THE
ISSUE OF AGE OF CONSENT/STATUTORY RAPE

9.1.  The Justice J.S. Verma Committee, in its Report, had suggested
lowering the age of consent under the POCSO Act to 16 years in line
with Section 375 of the [PC. In the context of Section 375 of IPC, as it
stood prior to Criminal Law Amendment Act, 2013 wherein the sixth
clause mentioned age of consent as 16 years, Justice Verma Commitice
in its Report suggested that the sixth description under Section 375 be

amended to read:

“Sixthly. When the person is unable to communicate consent
either express or impliedly. "

9.2.  Further, the Committee recommended the addition of a new
Section 376B, defining and punishing rape of an underage person as

follows:

“Section 376B(1): Rape of an underage person: If a man has
sexual intercowrse with a person below sixteen vears of age with
or without that person's consent, he shall be deemed 1o have
commitied rape of an underage person, and shall be punished
with rigorous imprisonment for a term which shall not be less
than ten years, but which may extend to imprisonment for life
Provided that the existence of a marital relationship between the
accused and the underage person shall not be a valid defence,
Explanation: For the purposes of this section, sexual intercourse
shall mean any of the acts specified in Section 375 (a) to ic).

* Justice Verma Committee on Amendments to Criminal Law. “Report of the Committee on
Amendments to Criminal Law, 20037 440 {January 23, 2003)
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Section 376(B)(2): Punishment for causing death or a persistent
vegefative state in the course of committing rape of an underage
person.

Whoever, commits an offence punishable under Section 376B(1)
and in the course of such commission inflicts an injury which
causes the death of the person, or causes the person to be in a
persistent vegetative state shall be punished with rigorous
imprisonment for a term which shall not be less than rwenty
vears, but may be for life, which shall mean the rest of that
person’s natural life. "™

9.3. Justice Verma Committee stated the reasoning behind adoption

of the age of 16 to categorize underage rape as follows:

The Preamble to The Protection of Children from Sexual offences
Act, 2012 states “And whereas, the Government of India has
acceded on the 11th December, 1992 to the Convention on the
Rights of the Child, adopted by the General Assembly of the
United Nations, which has prescribed a set of standards to be
Jollowed by all State Parties in securing the best interesis of the
child...and whereas the State Parties to the Convention on the
Rights of the Child are required to undertake all appropriate
national, bilateral and multilateral measures to prevent — (a) the
inducement or coercion of a child to engage in anv unlawiful
sexual activity; (b) the exploitative use of children in prostitution
or other unlawful sexual practices; (c) the exploitative use of
children in pornographic performances and materials; That
further to the above, the Parliament earmarked eighteen as the
age of consent for the purposes of Section 375, thereby achieving
the result of criminalising all sexual activity whether consensual
or non-consensual where one person is below the age of
eighteen. That the above Convention was aimed inter alia to
protect children from sexual assault and abuse and not to
criminalise consensual sex between two individuals even if they

" Justice Verma Committee on Amendments o Criminal Law, “Report of the Commitiee on
Amendments to Criminal Law, 20037 443 & 444 (January 23, 2013),
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are below eighteen years of age. That on the basis of the
interpretation of Article 34 of the Convention along with the
representation  made by various groups this Commitiee
recommends that the age of consent be reduced to sixteen, and
necessary amendments be made in the Protection of Children
from Sexual Offences Act, 2012 (No. 32 of 2012), in order to
avoid contradictions with the Indian Penal Code.* (cmphasis
added)

¥ Justice Verma Commitiee on Amendments to Criminal Law, “Report of the Committee on
Amendments to Criminal Law, 2013™ 443 & 444 {January 23, 2013},
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10. AGE OF CONSENT AFTER ENACTMENT OF THE
POCSO ACT

10.1. Though enacted to adequately protect children against any kind
of sexual exploitation, the enactment of the POCSO Act brought in an
inherent contradiction in law. There now existed an anomalous
situation. The POCSO Act fixed the age of being categorised as a child
at 18 years, thus making it the default “age of consent”, meaning
thereby that once the person upon whom the sexual act is committed is
a child i.c.. he/she is below the age of 18 vears, consent would be
irrelevant for the purpose of attracting criminal liability under the
POCSO Act. On the other hand, under Section 375 of the IPC which
defines “rape™ as it then existed, the age of consent remained to be 16
vears. Further, an exception under Section 375 of the IPC provided that
sexual intercourse by a man with his wife who is not under the age of
15 years shall not amount to rape. The Ministry of Home Affairs had
introduced Criminal Law Amendment Bill, 2012 in the Lok Sabha on
4" December, 2012, wherein it has suggested amendments to the IPC,
the Code of Criminal Procedure, 1973 and the Indian Evidence Act,
1872.% The said Bill sought to amend Section 375 of the IPC to define
the offence of “sexual assault™ as against “rape” and it raised the age of
consent to 18 years, Further, the Bill extended the exception with
respect to sexual intercourse by a man with his wife only when the wife
was nol under the age of 16 years. It is interesting to note that the

amendment as suggested under the said Bill made Section 375 gender

Y The Criminal Law (Amendment) Bill, 2002 Bill No. 130 of 2012, availuble ar:
hitps:/fsansad. i/ getFile/ Bills Texs/ LSBill Texs Asintroduced 130_2012_Eng LS pdffsource=legi
slation (last visited on May 24, 2023).
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neutral as the erminology employed was no longer gendered and the
word “person™ was used instead of “man” or “woman”. However, the
exception applicable in case of intercourse happening within a marriage
only exempted acts of a husband as not amounting to sexual assault.

The amendment as proposed read as follows:

“373. A person is said 1o commit “sexual assault” if thar
person—

(a) penetrates, for a sexual purpose, the vagina or anis
or urethra or mouth of another person with

(i) any part of the body including the penis of

such person; or

(it} any object manipulated by such person,
except where such penetration is carried ol for proper
hvgienic or medical purposes;

(b} manipulates any part of the body of another person
50 as fo cause penefration of the vagina or anus or wrethra or
maouth of such person by anv part of the ather person’'s body;

fe) engages in “cunnilingus” or “fellatio”, under the
circumstances falling under any of the following six
descriptions:—

Firstly.—Against the other person's will.

Secondly.— Without the other person’s consent.

Thirdly.— With the other person’s consent when such
consent has been obtained by putting such other person or
any person in whom such other person is interested, in fear
of death or of hurt.

Fourthly—When the person assaulied is a female, with
her consent, when the man knows that he is not her hushand
and that her consent is given because she believes that he is
another man to whom she is or believes to be lawfully
married

Fifthlyv.—With the consent af the other person when, at
the time of giving such consent, by reasan of unsoundness of
mind or intoxication or the administration by tha! person
personally or ithrough another of any stupefving or
unwholesome substance, the other persen is unable 1o
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undersiand the nature and consequences of thai action to
which such ather person gives consent.

Sixthly.—With or without the other person’s consent,
when such other person is under eighteen vears of age.

Explanation [ —Penetration to any extent is
“penetration” for the purposes of this section.

Explanation Il.—Far the purposes of this section,
“vagina " shall alse include labia majora.

Exception —Sexual intercourse or sexual acts by a
man with his own wife, the wife not being under sixteen
years of age, is not sexual assault.

(emphasis added)

10.2. The aftoresaid Bill as introduced in the Lok Sabha was referred
to the Department-related Parliamentary Standing Committee on Home
Affairs for examination; however, it was subsequently withdrawn on
19" March, 2013 in the wake of a series of developments, namely, the
16™ December, 2012 Delhi rape case, the constitution of Justice Verma
Committee, the promulgation of Criminal Law (Amendment)
Ordinance, 2013 and the Recommendations made by the Department-
related Parliamentary Standing Committee on Home Affairs in its
Report tabled before the Parliament.®™ It is pertinent to note that the
issue of fixing the age of consent was a sensitive and contested issue
cven back then as is evident from the contrary views of different
Commitiees. While the Justice 1.S. Verma Commitiee*” in its Report
had suggested that the POCSO Act be suitably amended and the age of

consent under it be reduced to 16 vears to bring it in line with the IPC.

" Lok Sabvha Diebates on March 19, 2013 crvenifafife a:
hitps:eparlib.nic.inhistream/ 1 23456 78X T43 726/ 19739, pd ¥ { last visited May 24, 2023),

¥ Justice Verma Committee on Amendments w0 Criminal Law, “Report of the Commitiee on
Amendments to Criminal Law, 20057 443 & 444 (January 23, 2013},
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the Depariment-related Parliamentary Standing Committee on Home
AlTairs in its Report on the other hand suggested that the age of consent
be fixed at 18 years in line with the Criminal Law (Amendment)
Ordinance, 2013 which was also gender neutral. However, the
Department-related Parliamentary Standing Committee in its Report
had also noted the dissenting view of two members namely, Shri D.
Raja and Shri Prasanta Chatterjee, who in the context of Section 375,

expressed that:

“4. Clause 3 raises the age of consent from 16 to 18 years in
cases of sexuwal assault under Section 3735 IPC. However, the
social reality is that there are many instances of consensual
sexual activity between adolescenis berween the ages of 16 and
I8 and it would lead to injustice if in these cases there was
prosecution for rape. The Law Commission in its 205th report
has made a recommendation which may form the basis of this
amendment we suggest. By way of a proviso to clause ‘sixthly ' 1o
Section 375 IPC 1o exempt such consensual activity from the
purview of statutory rape provided the accused person is noi
more than 5 years older, "™

10.3. Thereafter, the Criminal Law (Amendment) Bill, 2013 was
introduced in Lok Sabha on 19th March, 2013 wherein, on account of
amendment suggested to Section 375 of IPC, the default age of consent
for girls'women was sct at 16 years.*” The Bill continued to define
“rape” as offence committed by a man against a woman unlike the

gender-neutral defimtion employed under the earlier Bill of 2012, the

* Parliament of India, “One Hundred and Sixty Seventh Report on the Criminal Law { Amendment)
Bill, 2012" §1 (Departmen-Related Parliamentary Standing Comminee on Home Affairs, March
2003 ).

" The Criminal Law (Amendment) Bill, 2013, Bill No. 63 of 201}, available af
htips://cansad in/getFile Billa Texis LSRill Texts/ Asintroduced 63 2013 eng ls.pdMsource=legisla
Lo { knst visited August 16, 2023),
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Ordinance of 2013 and the Standing Committee Report. Furthermore,
in order to rectify the inherent contradiction in law as it then existed,
the Bill sought to amend the definition of “child” under Section 2(1)(d)
of the POCSO Act to mean any person below the age of 16 years. The
amendment to the POCSO Act, as suggested by the said Bill of 2013

thus read as follows:

“29. In section 2 of the Protection of Children from Sexual
Offences Act, 2012 (hereinafter in this Chapter referred to as the
Protection of Children Act), in sub-section (1), in clause (d), for
the words “eighteen years”, the words “sixteen years” shall be
substituted

10.4. The 2013 Bill, as originally introduced in Lok Sabha™, was more
in line with the recommendations made by the 1.S. Verma Committee:
however, in the Bill as was finally passed by the Lok Sabha,” the age
of consent was raised to 18 years and the amendment to Section 2(1)(d)
of the POCSO Act was rejected. The same was passed by Rajya Sabha
and became the Criminal Law (Amendment) Act. 2013. Since the
passage of the said Act of 2013, the age of consent has been raised 1o
18 years on account of the clause Sixthly of Section 375, which is in
line with the age criteria provided under the POCSO Act. However, the
exception for a man having intercourse with his wife who is not under
the age of 15 vears remained on the statute-book and this was now
contradictory to the POCSO Act as Section 42A of the POCSO Act,
which gives it an overriding effect over other laws, was inserted by the

same 2013 Amendment Act. The issue came up before the Hon'ble

o i
“' The Criminal Law | Amendment) Bill, 200 3, Rill No, 63-C of 2013 .i.hx
L
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Supreme Court in Independent Thought v. Union of India & Anr.”,
wherein, the age of 15 years in Exception 2 o Section 375 was read
down as 18 years, thercby bringing in uniformity so far as the age of

consent under criminal law in India is concerned.”

10.5. Certain other amendments in law become relevant in context of
the issue under consideration. There was considerable debate on
prosecuting a child as an adult post the 2012 Delhi rape incident,
wherein one of the perpetrators on account of being a minor, was thus
being tried as a juvenile under the then applicable Juvenile Justice (Care
and Protection of Children) Act, 2000, and the punishment imposed on
him was not felt commensurate with the seriousness of offence
committed by the juvenile. Consequently, Section 15 of the new JJ Act
enacted in 20135 provided for trial of a juvenile as an adult in casc of
heinous offences. Section 2(33) of the JJ Act, 2015 defines “heinous
olfences”™ as offences for which the minimum punishment under the
IPC or any other law for the time being in force is imprisonment for 7
years or more. Further, under the POCSO Act, punishment for
penctrative sexual assault under Section 4 was enhanced by the
Protection of Children from Sexual Offences (Amendment) Act, 2019
from imprisonment for not less than 7 years but which may extend to
life to imprisonment for not less than 10 years but which may extend to
life and in case the victim child is below the age of 16 years,
imprisonment for not less than 20 vears but which may extend 1o life.

Thus, in case of a romantic relationship between two children who are

(2017 10 SO0 R4,
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between the age of 16 to 18 years, there is probability of the boy being
tried as an adult as in most cases, the stringent provisions of the POCSO
Act are pressed against the boy and not the girl even though the POCSO
Act is gender neutral and technically the two children involved are
individually both victim and offender. This is an area of concemn that
various High Courts have highlighted on multiple occasions.™ There is
a grev area in law on how to determine which child is the victim and
which one is the offender in case of such consensual relationships

between two children.

M Kabari v, Inspector of Police and Others (2019 3 RCR (Cn) 452; Rawyit Rajbanshi v, State of
Wesr Bengal and Othery 20023 Cri L1 (NOC 74 25; Rend (@ Viewmiarndi v, Stofe represented by ihe
Aszigfant Commrissloner of Police & Anr. Maodrs High Court CRLA No627 of 2021 dated

18.11. 2022,
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1. AGE OF CONSENT IN OTHER JURISDICTIONS

11.1. The UNCRC™ defines a child as any person below the age of 18

vears. However, the age of consent ranges from 13 to 18 years globally.

A Canada

I1.2. Itis pertinent to note that the age of consent in Canada was raised
from 14 to 16 years only in the year 2008 in light of increased incidents
of teenagers being lured online. The Canadian law on sexual

exploitation of children has been explained below,

11.3. As per the Canadian Criminal Code, the age of consent is 16
vears., However, close-in-age exceptions are incorporated under the
law. Certain situations have also been specified wherein there can be no
consent, which largely include situations wherein the accused is in a
position of trust, the complainant is in a relationship of dependency and
the relationship is exploitative. Section 150 of the Canadian Criminal

Code™ provides for the same.

11.4. The close-in-age exemption has been categorised as;

a. When the complainant is 12 years or above but
below the age of 14 years, then consent can be present if
the accused is less than two years older than the

complainant;

** United Nations Convention on the Rights of the Child, 1989, art. | TR,
* Criminal Code of Canada, sec. 150
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b. When the complainant is 14 vears or above but
below the age of 16 years, then consent can be present if
the accused is less than five vears older than the

complainant.

11.5. In both the above situations, however, the accused must not be in
a position of trust or authority towards the complainant. must not be a
person with whom the complainant is in a relationship of dependency
and must not be in a relationship with the complainant that is
explonative of the complainant. Further, a person aged 12 or 13 years
has also been exempted from being tried for offences under Sections
151, 152 or 173(2) of the Criminal Code unless the accused holds a
position of trust or authority or there is a relationship of dependency or

the relationship is exploitative in nature.

11.6. Itis pertinent to highlight that while the age of consent has been
set at 16 years, however, the law does protect against sexual
exploitation of “young persons”™ from persons who are in a position of
trust or authority over the young person, with whom the young person
is in a relationship of dependency or who are in a relationship with a
young person that is exploitative of the yvoung person. The term “voung
persons” has been defined as a person aged 16 vears or above but under
the age of 18 vears.” Further, Section 153 (1.2) of the Criminal Code
provides for circumstances/factors under which the judge may infer
sexual exploitation. The provision reads:

'L 5
%
™.
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“Section 153, Sexual exploitation

Inference of sexual exploitation
(1.2) A judge may infer that a person is in a relationship with a
voung person that is exploitative of the young person from the
nature and circumsiances of the relationship, including
(a) the age of the voung person;
(b) the age difference between the person and the young
Person,
(c) the evolution of the relationship; and
(d) the degree of control or influence by the person over
the young person, "

11.7. In addition to the Criminal Code, cach province and territory of
Canada has its own child welfare laws to protect children against abuse,

exploitation and neglect.™

B. United States of America

11.8. In the US, the age of consent varies by the State. Under the
federal law, the age of consent is 18 vears.”™ In many States, in addition
to age of consent, there is a minimum age requirement and the
criminality of sexual intercourse with an individual who is above the
minimum age requirement and below the age of consent is dependent
on the age differential between the two parties and/or the age of the
defendant. For example, in the state of New Jersey, while the age of
consent is 16 vears, an individual who is 13 years or older can consent

to sexual activity with another individual who is less than 4 years older

" Department of Justice Canada, Government of Canada, “Age of Consent 1o Sexual Activity™,
averifahle of hitps:wavw justice e ca'eng/rp-priother-autre/clp/tuy himl (lest visited August K,
2023).

" United Stades Code, sec. 2251, 'y
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than the minor in question.'™ The minimum age requirement or close-
in-age exception are also referred to as the “Romeo and Juliet Laws™,
Many States also provide for a minimum age of defendant, below which
individuals cannot be prosecuted for engaging in sexual intercourse
with minors. For instance, in Nevada while the age of consent is 16
years, sexual intercourse with someone who is under 16 vears of age
would amount to an offence of sexual assault only if the defendant is at
least 18 years of age.'"”! Further, a Romeo-Juliet exception has been
carved out in law where the perpetrator is aged 18 vears or above and
the victim is 14 or 15 years of age and is at least 4 ycars younger than

the perpetrator.'™

[ 8 Australia

11.9. The age of consent in Australia varies between 16 to 17 vears
depending on the State or territory. Most States also make sexual
interaction by a person in supervisory role with a person aged 16 or 17
vears under their special care an offence. This would cover instances of
persons with authority such as teachers, parents, medical practitioners
having sexual contact with minors or children who are under their care
and supervision. Many States also incorporate close-in-age exemptions

within the statutory framework as a defence in situations where there is

" 'j.-a"
Ly

" The Mew Jersey Codde of Criminal Justice, sec. 2C:14=2
"™ Nevada Revised Statutes, sec, 200.366.
02 8 see, 200,364,



consensual mutual sexual interaction between two persons who are

under the legal age of consent.'™

D.  Japan

11.10. The age of consent in Japan was 13 years'™ till 2023, while the
age of majority is 20 vears'™ and the minimum age for marriage for a
man is 18 vears and that for a woman is 16 years.'"™ Further, a minor
has to take consent of their parents in order to marry.'"” There had been
widespread criticism from various quarters for retaining such a low age
of consent and inadequacy in punishment that has remained unchanged
since 1907, among other issues plaguing the Japanese criminal law
dealing with sexual offences. In light of the same, the Japanese
Parliament recently passed a series of laws revamping the legal
provisions for dealing with crimes of sexual nature, which includes

raising the age of consent to 16 vears."™

E.  South Africa

11.11. In South Africa, the age of consent is 16 years'™ even though a

child has been defined as a person under the age of 18 years."'” The age

" Australian Institute of Family Studies, “ Age of consent laws in Australia: CFCA Resource sheet
— May 20217 {May, 2021y cvatlable o hups:faifsgov.au/sites‘defanlyfiles publication-
documents2 104 _age of consent resource_sheet 0.pdf (last visited July 31, 2023)

'™ Penal Code of Japan, 1907, art. 177.

1% Civil Code of Japan, | K96, an_ 4,

1= ar T30,

7 b4 mr. 738,

I Sayantani Biswas, “Jlapan raises ape of consent from 13 to 16 after over a century™ Live Wi,
Jun, 16, 2023, cvaidlable o hitps:iweew livemint com/news world japan-raises-age-nf-consent-
fromi-1 3-10- | f-afier-over-a-century=1 1 68693 1414374 himl {last visited August 5, 2023}

"= Criminal Law (Sexual Offences and Reluted Matters) Amendment Act of 2007, sec. 15 & 16,
"0 I, sec. 1ia)
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of consent debate ignited in the South African context as well and the

same has been explained below:

11.12. Under the law as it stood in 2007, statutory rape (sexual
penetration)'" and statutory sexual assault (sexual violation — direct or
indirect contact)''” had been defined and the same could only be
perpetrated against children between the ages of 12 to 15 vears.'"” There
was a defence available in the form of close-in-age exemption clause
whereby, it would not be statutory sexual assault if both the parties were
children and within an age gap of not more than two vears from each
other. However, the same did not apply to cases of statutory rape.'"
Further, such a defence was available only to persons under the age of
18 vears, Moreover, if the age difference exceeded two years, then the
exception would not apply and both the parties, who are adolescents,
were required to be mandatorily prosecuted and even if one of them
were below the age of 16 vears, they could not claim benefit of the
exception. Similar to its Indian counterpart, there is a mandatory
reporting provision under the South African law as well which
contributed to bringing in purported cases of consensual adolescent sex
within the folds of criminal law.'"” This anomalous situation created by

the statute was brought before the Constitutional Court of South Africa

R e, 15,

Wi sec. 16,

1" Thhe Teddy Bear Clinie for Abwved Children aod Anciber v, Mimster of Justice and Constingional
Developement and Ohers Cage CCT 12713 [20013] ZACC 35 (3 October 2013 ), para 15

" riminal Law (Sexual Offences and Related Matters) Amendment Act of 2007, s=c. 36(2)

'R, see. 54, g

"
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in the case of Teddy Bear Clinic for Abused Children and Another v.

Minister of Justice and Constitutional Development and Others.""®

11.13. In the Teddy Bear Clinic case, the harshness of the criminal
Justice system and the chilling effect of such exposure on the
development of a proper understanding of and healthy attitudes towards
sexual behaviour as well as the infringement of constitutional rights of
children, namely, rights to human dignity, privacy and bodily and
psvchological integrity, besides the best-interests principle were
highlighted before the Constitutional Court.'"” The Court recognised
the need to ensure that children receive appropriate support to make
healthy choices and are provided with a safe environment to do so. This
was considered vital o ensure that children receive the benefit of
guidance at a sensitive and developmental stage of their lives.""* The
adverse social and psychological impact of the impugned provision

were also noted by the Constitutional Court.

11.14. The Constitutional Court of South Africa recognised that
children merit special protection through legislation that guards and
enforces their rights and liberties; however, in this endeavour, great care
has to be taken to ensure thal, in attempting to guide and protect
children, interventions do not expose them to negative conseguences

having adverse cffects on their development.'" The Court also

1% Tine Teddy Bear Clinic jor Abused Children and Amother v, Minisier of Jusiice and Comstitutional
Development aord Others Case CCT 12713 [20013] ZACT 35 (3 Ociober 200 3), para 15,

"7 fdf, para 28-29.

iiu ;Hl:. para 45, 1
"% I, para 1. Tl
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recognised that children are individual rights-bearers rather than mere
extensions of their parents.'™ The Court held in clear unequivocal terms
that “children’'s dignity rights are of special importance and are not
dependeni on the righis of their parents. Nar is the exercise hy children
af their dignity rights held in abevance wuntil they reach a certain
age.""*! In declaring the impugned provisions unconstitutional, the
Court held that upholding best interest of the child involves a balancing
act and, in cach case, various factors need o be considered. The Court
was of the view that the impugned Sections 15 and 16 of the Sexual
Offences Act exacerbated the harm and risk 1o adolescents by
undermining support structures, preventing adolescents from seeking
help and potentially  driving adolescent  sexual  behaviour
underground.' The observations of the Court that also become

relevant in the Indian context, read as follows:

“[35] It cannot be doubted that the criminalisation of consensual
sexual conduct is a form of stigmatisation which is degrading
and invasive. In the circumstances of this case, the human dignity
of the adolescents targeted by the impugned provisions is clearly
infringed If one's consensual sexual choices are not respected
by society, but are criminalised, one's innate sense of self-worth
will inevitably be diminished Even when such criminal
provisions are rarely enforced, their symbaolic impact has a
severe effect on the social lives and dignity of those targeted. It
must be borne in mind that sections 135 and 16 criminalise a wide
range of consensual sexual conduct between children: the
categories of prohibited activity are so broad that they include
much of what constitutes activity wundertaken in the course of
adolescents’ normal development. There can also be no doubt
that the existence of a statutory provision that punishes forms of

¥ I, para 40.

2 e, para 52. o
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sexual expression that are developmentally normal degrades and
inflicts a state of disgrace on adolescents... ... ...

[37] The stigma of criminalisation is exacerbated by the
provisions in section 41 of the Sexual Offences Act mandating
that the name of any person who commits an offence in terms of
sections 15 and 16 be placed on the Register............. The
relevant provisions of section 41(1) are clearly and laudably
aimed at protecting children from adult sexual predators.
However, this goal will nor be achieved by the inclusion in the
Register of the details of adolescents who have engaged in
consensual sexual penetration or sexual vielation. Indeed, 10
prevent an adolescent from meaningfully interacting with
children in the future purely because that adolescent engaged in
what may be developmentally normal sexual conduct constitutes
a significant limitation of his or her right to dignity.

[60]....... The offences allow police officers, prosecutors and
Judicial officers to scrutinise and assume control of the imtimate
relationships of adolescents, thereby intruding inta a deeply
personal realm of their lives. This intrusion 1s exacerbated by the
reporting provisions: trusted third parties are obliged by section
54 of the Sexual Offences Act 1o disclose information which may
have been shared with them in the strictest confidence, on pain
of prosecution, ”

11.15. While the Constitutional Court declared the impugned

provisions to be invalid, however, the invalidity was suspended for 18

months to allow Parliament 1o correct defects and pass appropriate

amendments. In the meanwhile, a moratorium was imposed on all

investigations into, arrests in, prosecutions in, and criminal and

ancillary proceedings regarding such Sections 13 and 16 offences. The

South African Parliament brought in the Criminal Law (Sexual

Offences and Related Matters) Amendment Act (5 of 2015), which

2P



brought the law in consonance with the ruling of the South African

Constitutional Court.
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12. ANALYSIS OF THE POCSO ACT

12.1. The POCSO Act is aimed at performing two core functions that
largely remained unaddressed in law as it stood erstwhile. Firstly, o
enforce the rights of all children to safety, security and protection from
sexual abuse and exploitation. Secondly, it is intended to define
explicitly the offences against children countered through
commensurate penaltics as an effective deterrence.'” The punishment
for offences prescribed under the Act is directly proportionate to the
severity of the offence. The punishment is also inversely proportional
to the autonomy exercisable by the child, with offences against children
below the age of 12 years falling under the “aggravated™ nature, thus
subject to greater terms of imprisonment and fine, Sexual assault is also
of an “aggravated” nature under Sections 5 and 9 of the Act when
committed by a person in a position of authority or those exercising

authority over children in their care.'!

12.2. While the POCSO Act is gender neutral,'™ it is an undeniable
fact that the girl child is faced with greater threats in our society. The
vulnerability of children, especially the girl child in our society was
very aptly noted by the Hon'ble Supreme Court in Nawabuddin v. State
of Uttarakhand,"*® wherein the Court observed:

“Children are precious human resources of our country; they are
the country's futwre. The hope of tomorrow rests on them. But
unfortunately, in our country, a girl child is in a very vulnerable

12 prrarney Crenero v, Scnieh (20220 3 SCC 545,
124 1 X

15 dbakh Alok Srivasiava v. Union of India (2008) 17 SCC 291, 'J:-:. _
1= Nonwabnddin v. Stoie of Ulforakind (2022) 5 5CC 419, B
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position. There are different modes of her exploitation, including
sexual assault and'or sexual abuse. In our view, exploitation of
children in such a manner is a crime against humanity and the
society. Therefore, the children and more particularly the girl
child deserve full protection and need greater care and
profection whether in the urban or rural areas.’””

12.3. As a society, we often fail our children and in such situations the
duty and responsibility rests upon the courts Lo ensure adequate legal
protection to these children in need of special care and protection. '™
Further, a child who has been sexually abused is placed in a much more
precarious situation than an adult victim of a similar crime as it can be
much more difficult for a child to withstand the social ostracization and
mental harassment meted out by society. The child also needs extra
protection especially in light of the fact that in a significant number of
cases the perpetrator is a family member or a close friend.'* The courts
thus cannot take a lenient view and are in fact obligated wo follow the

' the Supreme

strict letter of law. In Stare of UP. v. Sonu Kushwaha,
Court noted that the POCSO Act was a stringent legislation with
mandatory minimum punishments intended to address the malady of
child abuse plaguing our society and that the Courts were not
empowered to award lesser punishments once a case was made out
under the Act. The Count observed as follows:

“15. The POCSO Act was enacted to provide more siringent

punishments for the offences of child abuse of various Kinds
and that is why minimum punishments have been prescribed in

= I

12 Srate of Rafasthan v. Om Prakask (2002) 5 SCC 745

= Nipun Saxera v, Umion of Iedia (2019) 2 5CC 703,

1 Shate o P v, Some Kuglowaha, Supreme Court of India, Criminal Appeal No. 1633 of 2023
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Sections 4, 6, 8 and 10 of the POCSO Act for various categories
of sexual assaults on children. Hence, Section 6, on its plain
language, leaves no discretion to the Court and there is no
aption but to impose the minimum sentence as done by the Trial
Court. When a penal provision uses the phraseofogy “shall not
be less than....", the Courts cannot de offence to the Section
and impose a lesser sentence. The Courts are powerless fo do
that unless there is a specific statutory provision enabling the
Court to impose a lesser sentence. However, we find no such
provision in the POCSO Act. Therefore, notwithstanding the fact
that the respondemt mav have moved ahead in life after
undergoing the sentence as modified by the High Court, there is
no guestion of showing any leniency to him_..""

{emphasis added)

12.4. From the aforesaid observations of the Supreme Court as well as
the Parliamentary discussions that took place after the introduction of
the POCSO Bill in 2011, it is amply clear that the law is strict in its
application and the element of “consent™ of a child can have no role to
play whatsoever. When the victim is a child, there can be no question
of consent and any claim of there being consent is totally meaningless.
This has already been held by the Supreme Court in the context of
Section 375 Clause Sixthly of the IPC'*, where the age of consent being
16 vears was read down as 18 years to bring it in tune with the POCS0
Act. It may be argued that any reading of the element of discretion will
dilute the protective shield that has been built under law afier a long-
drawn process. To address a specific undesirable situation that has
arisen, thousands of children, especially girl children who are in

particular danger of being trafficked or abused. cannot be deprived of

I M
L2 Parklad & Awr. v, State of Harvana (2005) 3 50C (Cri) 807, %
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the protective edifice that exisis on account of strict provisions of the
POCSO Act, which may be their only armour. Further, it can be
observed that in certain cases, the counts are exercising discretion in
terms of sentencing which otherwise does not exist. 1T such discretion,
which is not otherwise vested in the court under the black letter of law,
is allowed to be exercised and that too in an unguided manner, it will
lead to blunting the edges of law by doing something that is contrary o
that which was intended by the Legislature. While in order to remedy
the anomalous situation created by the strict letter of law, various High
Courts have imposed lesser sentences noting that the Act was nol
intended to criminalise adolescent love, however, the observations
made by the Supreme Court in State of U.P. v. Sonu Kushwaha'** would

restrict the trial Courts in imposing lesser sentence on the accused.

M Srane of UF v, Soom Kusleala, Supreme Court of India Criminal Appeal No. 1633 of 2023,
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13. EMERGING ASPECTS RELATING TO CHILD ABUSE

13.1. The access to the intermet, including o children, has increased in
recent times. This is marked by the emergence of new dangers against
children. There has been an alarming rise in cases of online child abuse
and cyber-bullying. A worrisome dimension of these cases is that
children and young people in romantic relationships, especially girls,
are more vulnerable to online sexual abuse.'"** There has been an
observable rise in incidents of sextortion and online grooming
involving children. There has also been a rise in the availability of child

sexual abuse material online.

13.2. The Parliament has been cognizant of the rising vulnerabilities
that the children face in the virtual world, the consequences of which
flow into the physical world. In this context, an ad-hoc commitltee was
constituted on 12" December, 2019 in the Rajya Sabha to look into the
issues that arise out of the increased accessibility of pornographic
material and its effect on the society. The Report of the Committee
focused on child pornography on social media and gave
recommendations on amendments in law, including in the POCSO Act
and the Information Technology Act, 2000, that were required to
effectively tackle these issues that had mushroomed over the past vears.
In view of the increased vulnerability and threats to children online, the
Committee suggested inclusion of provisions pertaining to cyber

grooming, including defining the term “grooming”™, so as to explicitly

" Sonam Saigal, “Children in romantic relationships are at rigk for onling bullying and abuse, wvs
helpling”, e FHinudw, March i, 2023, available al
hitps:fwww, thehindu, com/news/cities' mumbai'children=in=romantic=relatnionships-are-at-risk-for-
online-bullying-and-abuse-savi-helpline wriiclebbt 34844, ece (last visited July 25, 2023},
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recognise it as a crime in India. Accordingly, the Committee had
suggested inclusion of a new provision in the POCSO Act under

Section 11, after sub-clause (vi), which would read:'

“fvii} knowingly persuades, coerces, entices, grooms,
communicates, arranges a meeting with a child for oneself or
anather person and'or meets with a child with the intemt of
sexually abusing the child, and even if the actor thinks he/she is
communicaiing with a child bui is actually talking to an aduli ™

13.3. Further. as regards the definition of “grooming”, the Committee
recommended that India could adopt a definition similar to that adopted
by the International Labour Organisation in its “Terminology
Guidelines for the Protection of Children from Sexual Exploitation and

Sexual Abuse”. These guidelines define “grooming™ as:

“the process of establishing/building a relationship with a child
either in person or through the use of the Internet or other digital
technolagies to facilitate either online or offline sexual contact
with that person.”

13.4. It is pertinent to mention that the Committee did note that
minors/young adults are engaged in exchanging selfies or sexting and
in this context, recommended a debate on the introduction of an
exception clause in Section 15 of the POCSO Act that would apply in
situations wherein such images or texts are shared between two

minors/adolescents. The issue of introducing such an exception proved

¥ Parliament of India, “Repon of the Adhoc Committee of the Rajya Sabha to Study the Alarming
Issue of Pornography on Social Media snd s Effect on Childeen and Sociely a5 a Whole, 20207 11
{Para 1.2) i Kajva Sabha, 2020) dvailable ]
httpes:/sansad. in/getFile rsnew Committee_site'Commitiee_File/ReportFileT1/ 14000 2020 2 17,
pdi?sounce=rajyasabha (last visited August 14, 20213)
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to be quite contentious, with some members feeling that yvoung adults
between the age-group of 16-19 yvears should also be covered under this
exception while other members felt that the possession of any sexual
material of whatever kind by minors must be banned outright. The
proposed exception clause to be inserted after Section 15(3) of the
POCSO Act, 2012, as recommended by the Committee read as

follows:!*®

“{4) Exceptions under this Act include (a) minors who cannot be
prosecuied for child pornography offences if the child akes or
stares or exchanges with anather minor, indecent images of
oneself; (b) if the individual is under 18 years and (i) no person
in the image is more than two vears yvounger than the individual;
(i) the image does not show an act that is a serious criminal
offence.”

13.5. The Committee further recommended the Ministry of Women
and Child Development to engage in a widespread campaign through
schools and community organisations to discourage risky online

behaviour amongst children.'”’

13.6. At present, Section 67B of the Information Technology Act,
2000 is used o combat incidences ol online child sexual abuse by

criminalising any publication, transmission, creation, collection,

'™ Parliament of India, “Report of the Adhoc Committee of the Rajva Sabha to Study the Alarming
Issue of Pomography on Social Media and its Effect on Children and Society & a Whole, 2020 11
and [ fr {Para 1.3) {Raj¥n Sabha. 20°240) avantlahie il
hitps:'sansad. in/getFile/ rsnew/Commiltee_site/'Committee File'ReporiFile/T1/ 14000 2020 2 17,
pdi?source=rajyasabla (last visited Auguest 14, 2023).
' Parlinment of Indin, “Report of the Adhoc Commirtes of the Rajva Sabha o Swmdy the Alarming
Issue of Pormography on Sacial Media and is Effect on Children and Society as a Whaole, 20207 12
i Para 1.3} (Rajya Sabha, 20200, availahle af
hittps://sansad. in'getFile rsnew/Committes_site/Committee_File ReportFile T/ 1400 2020 3 17,
pdi?source-rajyasobha (last visited August 14, 2023),
\
.‘i’*’.:

0



promotion, exchange, distribution, or possession of child sexual abuse
malerial as well as criminalizing the act of facilitating abuse of children
online, recording acts of child abuse in electronic form and cultivating,

enticing or inducing children for sexually explicit acts.'

13.7. Apart from the aspect of child abuse in the online realm, another
aspect that has emerged is how the mandatory reporting requirement
under the POCSO Act has worked to the detriment of adolescent girls
in seeking reproductive and sexual health services. This was noted by
the Apex Court in X, v. Principal Secretary, Health and Family Welfare
Department, Govt. of NCT of Delhi and Anr.'*. The Court, in this case,
observed that while the POCS( Act does not consider factual consent
by a minor, it in no way prevents adolescents from engaging in
consensual sex. The Court noted that such activities continue to take
place and may at times result in pregnancy and being aware of this
reality, the Legislature included adolescents within purview of Rule 3B
of the MTP Rules. which provides a category of women who may
terminate their pregnancy up to 24 weeks. The Court further noted how
the mandatory reporting requirement and insistence on the disclosure
of the name of the minor in the report under Scction 19(1) of the
POCS0 Act may act as a barrier for the minor to access safe termination
of pregnancy. Upholding the right to reproductive autonomy and in

order to ensure single and unmarried women are not deprived of

" The Information Technology Act, 2000 ( Act Mo, 21 of 2000), sec. 6TH,
¥ Supreme Conrt of Irdia, Civil Appeal Mo, 5802 of 2022 {Arising out of SLP (C) Mo. 12612 of

2022).
)\
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abortions between 20 and 24 weeks, the Court interpreted the rule

purposively and in a broad manner. The Court held that:

"84. To ensure that the benefit of Rule 3B(b) is extended to all
women under 18 years of age who engage in consensual sexual
activity, it is necessary to harmoniously read both the POCSO
Act and the MTP Act. For the limited purposes of providing
medical termination of pregnancy in terms of the MTP Act, we
clarifv that the RMP, only on request of the minor and the
guardian of the minor, need not disclose the identity and other
personal details of the minor in the information provided under
Section 19(1) of the POCSO Act. The RMP who has provided
information under Section 19(1) of the POCSO Act {in reference
o a minor seeking medical lermination of a pregnancy under the
MTP Act) is also exempt from disclosing the minor's identity in
any criminal proceedings which may follow from the RMP's
report under Section 19(1) of the POCSO Act Such an
interpretation would prevent any conflict between the statutory
obligation of the RMF to mandatorily repart the offence under
the POCSO Act and the rights of privacy and reproductive
autonomy aof the minor under Article 21 of the Constitution. It
could not possibly be the legislature's intent to deprive minors of
safe abortions. """
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14. INTERPLAY OF THE POCSO ACT WITH CHILD
MARRIAGE AND CHILD TRAFFICKING

14.1. Apart from the internet, there 15 also the element of the POCSO
Act and its interplay with other child-centric legislations, in particular,
the Prohibition of Child Marriage Act. 2006 (hereinafter, referred to as
“PCMA”). PCMA was brought in to address the age-old social practice
of child marriage that continues to afflict our society even today. The

battle to end child marriage has been a continuous one and India is

firmly committed to ending the same by 2030 as a part of target 5.3 of

the Sustainable Development Goals.

14.2. Although India has made laudable progress in the goal of

eliminating child marriage yet one in three child brides in the world are
in India.""" The consequences of child-marriage are undeniably more
adverse for voung girls."** Majority of child brides give birth in their
adolescence and face challenges when it comes to their education.'** As
per recent statistics, in India, 27% of voung women got married in their
childhood which is down from 47% earlier.'"" Nonetheless, this is a

substantial number of women when seen in terms of real numbers that

" United Mations Children's Fund {(UNICEF), “Ending Child Marriage: A profile of progress in
India 2023 update™ 4 (May, 2023} available ar hetps://dota uniceF org/resources/ending-child-
migrriage=a=profile-of-progressin=india-2023/ (last visited July 20, 2023),

"2 B, Pramila, “Child Marriage: Scenario in India®, T4 Procecdings of the fnaion History Congress
G998 (2013),

MY United Mations Children's Fund (UNICEF), “Ending Child Marriage: A profile of progress in
India 2021 update™ 4 (May, 2023) availahle ar hips:/daauniceforg/resources/ending-child-
marnage-a-profile-of-progress-in-india-202 3/ {last visited July 20, 2023,

' United Mations Children’s Fund (UNICEF), “UNFPA-UNICEF (Global Programme to End Child
Marmiage: 2020  Country Profiles [ndia™ 2 (20M0) available
hitps:wwew uniceloeg/media’l 11381 le'Child-marmage-country-peofile-lndia-202 | pdf { st
visited July 20, 2023},

\ "
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this percentage converts to. According to the National Family Health
Survey — 5 (NFHS-5), 23.3% of the women between the ages 20-24
vears were married before the age of 18 vears.'” It must be borne in
mind that premature pregnancy, motherhood, disruptions in education,
increased risk to violence and other health risks such as maternal
mortality often accompany as consequences of an carly marriage.'"
According to NFHS-35, 6.8 per cent of women aged 15-19 years were
already mothers or pregnant at the time of the survev."” Thus, the risk
towards becoming victims of violence that these young girls face cannot

be understated.

14.3. The problem compounds further when one considers the
prevailing social mindset against such violence. Around 35% male and
41% female adolescents consider it justified for a husband to beat his
wife for reasons such as arguing with the husband, refusing sexual
intercourse, burning food etc."® Such a high percentage of female
adolescents considering domestic violence and abuse to be justified
renders them further vulnerable. The Supreme Court has also taken note
of the ill-impacts of child marriage upon the person and health of a girl
child.

"** Ministry of Health and Family Welfare, “National Family Health Survey (NFHS — ) 2001%-21:
Compendium of Fact Sheets [ndia and 14 StatesUTs (Phase-113" 3 (September, 2021 ) availabfe ar
hitps= 'main.mohfw gov.in/sites’default files WFHS-5  Phase-11_0.pdf { last visited August 2, 2023,
B, Pramila, “Child Marriage: Scenario in India”, 74 Proceedings of the Indian History Congress
998 (2013),

' Ministry of Health and Family Welfare, “~ational Family Health Survey (INFHS - 5) 2009-21:
Compendium of Fact Sheets India and 14 States/UTs (Phase=11)" 3 (September, 2021 ) avatlabie af
https:‘main.mohfiv gov.in/sites' default iles NFHS-5_Phase-11_0.pdF (last visited August 2, 2023),
" United Nations Children's Fund (UNICEF), “The State of The Waorld's Children 2023: For Every
Child, Vaccimation™ 1 8ib { Aprl, 2021) availahle ik
https: www. unicelorg media/ 108161/ file/SOWC-2023<fullreport=-English.pdl’ (last wvisited July
20, 2023).
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14.4. Child marriage also has a socio-economic dimension'" which
can also be found o reflect in these “romantic relationship cases” that
are coming up under the POCSO Act. A large number of child-brides
come from a certain social-cconomic background and the same can be
seen in the romantic cases falling under the POCSO Act. Even the
courts that have highlighted the anomalous situation we have at hand
have observed the same.'™ In cases of child marriage and child
rafficking, the perpetrators often trv to portray that the child has
consented to the act. However, consent of a child is irrelevant as there
is often a power imbalance in such situations and children usually
occupy weak positions, are ill informed about marriages and thus
incapable of giving free, full and informed consent.”*' Further, in cases
of child trafficking, a child’'s consent can also be gained by deceitful

means. '

The child might be encouraged. coerced. coaxed or
manipulated into thinking that they are equal participants in the
situation when it might not be s0.'"* The emerging cases of online
grooming arc a perfect example of manipulation and manufactured
“consent”. One cannot discount the realitv that often enough it is a
family member or a close person who pushes the child into such a
marriage or prostitution or traffics them. As per NCRB data. in around

97% of cases that were reported under Sections 4 and 6 of the POCSO

12 United Nations Children’s Fund (UINICEF], “Ending Child Marmiage: A profile of progress in
India 2023 update™ 12-15 (May, 2023), ovoilable ar hitps:/'dsta.unicel org/resources/ending-child-
marriage-a-profile-of-progress-in-india-202 3/ (las visited July 20, 2023),

" Veekesh Kalowea v. State of MoaTrva Pradesh, Madhya Pradesh High Court Misc, Criminal Case
Mo, 4521 of 2023

' Ajwang Warria, “Forced Child Marriages as a Form of Child Trafficking™, 79 Chifcren aond Youih
Services Review 274 (200 T) available ar hitps:fedn icmec org 'wp-contentuplosds 2020007 forced-
:ﬁiH-mrﬁagn-a&aHT-Wlmmim 7.pdf (last visited July 20, 2023),
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Act, the offender was someone known to the victim.'" Thus,
considering the “consent™ of the child is introducing an element of
subjectivity that provides a great scope for groomers, traffickers and

perpetrators to escape their liability.

14.5. While the purpose of the PCMA and the POCSO Act may appear
to be difTerent, they are invariably correlated. Till 2017, Exeeption 2 to
Section 375 of IPC was used as a safe harbour for men having sexual
intercourse with their minor wives and only when this exception was
read down in Independent Thought v. Union of India & Anr,'*, did truc
protection to children against sexual exploitation in the sense envisaged
under the POCSO Act actually became a reality in law. It is important
o appreciate the inter-linking between these laws. PCMA, though very
noble in its goal, is a weak law, It does not declare a child marriage void
but only wvoidable and while there are penal provisions against
solemnising such marriages, the law does not deal with the question of
sexual relations with a minor spouse. The POCSO Act fills in this void
that was left unaddressed for long and provides a deterrent against
marrving a child and initiating sexual relations with her as the
consequences under the POCSO Act are much graver. The impact upon
the avowed goal of preventing child-marriages has to be borne in mind

while making any changes in the POCSO Act. As stated earlier, it is

1% Mational Crime Reconds Bureau, “Crime in Indin 2021 - Violume [, table 44,10, 372 { August,
2022}, available o hieps:/inerb gov. in/sites/ default Tiles'CH- 202 1C1_2021 Valume®a200 pdf (last
visited Aungust 7, 2023}

£ {2017) 10 SCC 800, 5,
4
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young girls who are predominantly forced into child-marriages and any

dilution in law may very well lead to further exploitation of a girl child.

14.6. An emerging aspect that needs to be factored in the discussion is
that the Parliament is considering increasing the age of marriage under
PCMA for girls to 21 vears, thus making it at par with that of boys. The
Bill introduced to affect the same has been referred to Department
Related Parliamentary Standing Commitiee on Education, Women,
Children, Youth and Sports for examination.' In such a situation, any
tinkering with the age of consent in the opposite direction may
compound the issues that already exist. While it is often tried to delink
the age of consent and age of marriage, however, it is a reality in our
country that consent to sexual activity exposes a girl child to the risk of
early pregnancy and marriage. Thus. in all practicality, the two aspects

cannot be divorced from each other entirely.

14.7. Yet another inter-play that has to be carefully considered in the
context of the POCSO Act is child trafficking and prostitution of
children. According to NCRB Data, in 2021, 6,533 victims were
reported to be trafficked out of which 2,877 were children.'”” However,

only 2189 cases of trafficking were registered. '** A large percentage of’

' The Prohibition of Child Marriage | Amendment) Bill, 2021, Bill No. 163 of 2021; Ministry of
Women and Child Development, “Pobicy Initiative o Check Child Marriages™, FI8 (March 17,
2023} availoble ar hups:'pib.gov.inPressReleasellimmePage aspx?PRID= 1908007 (lagt visited
Augest T, 2023

' Wational Crime Records Burean, “Crime in India 2021 - Vialume 117, Table 14.2, 1007 { August,
2022, available at hinps:/nerb.gov in/sites/default Gles'CH-202 LCT_202 1 Volume®a2 03, pdf (last
visiled August 7, 2023),

13 sisional Crime Records Burean, “Crime in India 2021 - Valume 107, Table 14,1, 1016 { August,
2022}, available m hitps:'nerb.gov.an/sites/ default Alex CT-202UCTT_2021 Volume®a203.pdi {last
wisited Aogust T, 2023).
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cases of human trafficking were for the purposes ol sexual exploitation
for prostitution and some were even for forced marriages.'” The
POCSO Act is an important tool to combat the scourge of child
trafficking and child prostitution that exists. Trafficking can be done in
the garb of child marriage'™ and the POCSO Act becomes all the more
important in such a situation.'" Thus, in considering the issue of age of
consent under the POCSO Act, the two competing interests of child

protection and consent of child have w be perfectly balanced.

% Mational Crime Records Bureay, *“Crime in India 2021 - Volume [T, Table 14,5, 1021 { August,
2022), available at hitps:nerb pov in/sites/default files 'CH-2021°CT1_2021 Volume®e203 pdf (last
visited August 7, 2021},

1 b e Comtagrion of COVIR- 19 Vieas im Children Protection Homes 2020 SCC OnlLine Cal 974,
W.P. §327(W) of 2020 (Cal HC), Independent Thewght v. Emion of rdia (2017) 10 SCC 800,

181 | onkzran hothmalii Parmar v, Stare of Maharasitrg 2006 SCC OnLine Bom 9850 (2017) §
RCR (Cri) 198,

L%
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15. JUDICIAL DETERMINATION OF CONSENSUAL
ROMANTIC RELATIONSHIPS UNDER THE POCSO ACT

15.1. The contentious issue of cases of romantic relationships being
charged under the POCSO Act has invited significant judicial attention,
with the various High Courts, confronted with the issue, having decided
differently.'®® Some High Courts have expressed their helplessness in
traversing bevond the plain language of the statute, and have thus,
convicted the accused in cases where he has entered into a consensual
sexual relationship with a minor girl.' On the other hand. different
High Courts have adopted a distinct approach in giving effect to an
interpretation which extends beyond the immediate confines of the
POCSO Act."™ By reading the provisions liberally and transcending
their literal text, the courts have opined that it was never the objective
of the POCSO Act to punish adolescent boys who enter into a

consensual sexual relationship with minor girls.'™

15.2. To take just one example from each set of many to be found, in

Ajay Kumar v. State (NCT of Delhi), the Delhi High Court opined that

" Saberi v, Inspecior of Police and Orkers (2019) 3 RCR (Cri) 452, Ravi v, Stave, Madras High
Court, Criminal Application No, 627 of 2021; Fiiavalotohmi & Anr. v, Sie Rep. by the fnspector
of Police & Anr, (2021} 2 CTC 191, Al Mishra v. Sate of U P, (2022) 3 All L) 278; Ajay Kumar
v Siete (NCT of Dethi), Delhi High Court, Bail Application 27292022 Sumil Mahadey Paiil v, The
Stene of Maharashiva, (20015) 3 AIR Bom R (Cri) 594,

" Rerei w. Srate, Madras High Court, Criminal Application Mo, 627 of 2021: Stare (NCT of Delfi)
v. Vipin Sharma 2023 THCAD 1668,

™ Sabard v, spector of Police and Others (2019) 3 RCR (Cri) 452; Fija & Ame. v, State Govt of
NCT of Delhi & Ors. High Court of Delhi, W.PACRL) T63/202Y; Raninl Ragbanshi v, Siode of West
Bengal ond Ors. 2023 Cri LY (NOC 74) 28, Ashik Ramjan Amsard v, The State of Maharazhira &
Awnr., Bombay High Court, Criminal Appeal ™o. | |84 OF 2019; Rahu! Chande! Sasav v. the State of
Maghya Pradesh & Anr,, High Couart of Madhya Pradesh, Miscellaneous Criminal Case No. 24691
of 2023; Ajithkumar v. Stare, High Court of Madras, Criminal Revision Case No, 877 of 2021;

'%% Madras High Court, Criminal Appeal Mo_ 627 of 2021.
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the intention of the POCSO Act was to protect children below the age
of |8 vears from sexual exploitation and it was never meant to
criminalise consensual romantic relationships between voung adults.
On the other hand. taking a contrary position. in Ravi v. State. the
Madras High Court held that in matters under the POCSO Act, the

consent of the child is immaterial, holding that:

“Whereas. the law defines that the person who has not completed

the age af 18 vears, is a child This Caurt, being an Appellate
Couwrt, is a final fact finding Court and cannot fraverse bevond
the statute. This Court also eagerly is waiting for the amendment
in the Legislature as expressed by my learned brothers. In the
case on hand, this Court finds that the victim was a minor and
the appellant took the custody of the minor without the
knowledge or conseni of her natwral guardians and had
committed penetrative sexwal assawlt on her and hence, the
affence committed by the appellant falls under Section 5(1) which
is punishable under Section 6 of the POCSO Aet. "™

15.3. Thus, the concerns about the rising number of such cases.
wherein minors are punished under the POCSO Act for indulging in
sexual intercourse arising out of romantic relationships, are being
expressed by various quarters in proceedings before the High Courts of
the country as well as the POCSO Special Courts. Despite a clear stand
being taken by a female in such an act, that it was a case of consensual
sex, the other party, i.e., the male accused, stands convicted under the
POCSO Act on the basis of the reasoning that the POCSO Act was
never intended to exclude from its purview cases of consensual sex with

the minor.

6 14 ai 23, T



154. The cases of consensual adolescent relationships have
overwhelmed the judicial system, with the courts taking varied stands.
However, one common trend that can be observed is that of the
approach taken by High Courts in granting bail to the accused in such
cases, which is otherwise often denied by the trial courts given the
gravity of underlying offence. The High Courts, faced with an
increasing number of bail applications and writ petitions or quashing of
FIR cases, have laid down parameters to be considered by the trial
courts in considering bail. These include certain real-life considerations
such as age of the victim and accused, their comparative age and
whether they were at an age of innocence; familial relationship between
the victim and the accused; conduct of the accused after alleged act;
comparative social standing of the accused and the victim: charges of
witnesses being harassed/intimidated; whether the alleged act involved
threat, intimidation or violence: and whether there appears o be tacit
approval in fact on part of the victim, though not consent in law.'"” The
High Courts have also been careful to point out that every case of such
nature has to be adjudged on its own peculiar facts and

circumstances. "™

15.5. Another related dimension that has been touched by the counts is
that of mandatory reporting and medical termination of pregnancy in
such cases, The Madras High Court, in line with the Supreme Court’s

judgment in X v. Principal Secretary, Health and Family Welfare

' Pharmander Simeh v, Staie (NCT of Delli), (20200 275 DLT 49; Ajay Kumar v. State (NCT of
Dhelid), Delhi High Court, Bail Application 27292022, order dated 20, 10.2022; Sunil Mahackev Patil
v, The Srare of MWaharaohra, (2005) 3 AR Bom B (Cri) 594
P Mabersh Koo v, State (MCT of Delhiy 2023:DHC:3151.

.
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Department'™, has held that the registered medical practitioner may not
insist on disclosure of the name of the minor while reporting under
Section 19 of the POSCO Act in cases where a minor is seeking
termination of pregnancy arising out of a consensual sexual
relationship, as sometimes the minor and their guardian may not be
interested in proceeding further with the case and to entangle

themselves with a legal process.'™

15.6. The trial courts, given the grave nature of POCSO cases, often
refuse to grant bail or exercise any discretion in even if it is pleaded that
the relationship between the victim and accused was consensual. [n the
matter of sentencing, there exists no discretion with the trial judge that
can be exercised under the POCSO Act, The decisions rendered by the
Special Courts in POCSO trials are subject to scrutiny of High Courts
given the severe nature of offences involved. Any grant of bail without
proper reasoning'”' or awarding of lesser punishment'™ by the Special
Court is not permissible within the framework of the POCSO Act and

doing the same may attract condemnation from the High Courts.

15.7. In a few States, the police, faced with such rising cases, have also
tried o address the same without much success and sometimes to the

dismay of the public and the courts. For instance, the Mumbai Police in

' Supreme Court of India, Civil Appeal No. 5802 of 2022 { Ansing out of SLP{C) No. 12612 of
2022).

'™ Kafendran J v The Superintendent of Pofice & O . High Court of Madras, H.C.P. No. 2182 of
2022, order dated 14.08.2023.

™ Afe N v Stade & Anr., Delhi High Coun CRLM.C-339072028 « M 1:DHC G253,

'™ Roc Bhega Wagh v, The Siate of Maharashire & Anv., High Court of Bombay Criminal Appeal
Moo B33 of 2022, order dated 15.009. 2023,
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2020, vide uts circular dated June 6, 2022, had made recommendation
of Assistant Commissioner of Police (ACP) and approval of the zonal
Deputy Commissioner of Police {(DCP) mandatory before registering
FIRs under the POCSO Act or molestation cases.'”™ The said circular
was challenged before the Hon'ble High Court of Bombay. The
Mumbai Police first amended the circular on June 17, 2022 to require
the ACP’s permission only in controversial cases and was eventually
withdrawn entirely.'™ The circular was severely criticised by the
NCPCR and Maharashtra State Commission for Protection of Child
Rights (MSCPCR) and was also challenged before the Bombay High
Court by several NGOs.

15.8. Similarly, in light of the increasing cases of consensual romantic
relationships under the POCSO Act, the Director General of Police,
Tamil Nadu, has also issued a circular dated 03.12.2022, vide
Re.No.009464/Crime-4(3)/2022, advising investigating officers not to
be hasty in arresting youngsters involved in romantic relationships and
o invoke Section 41-A of the Code of Criminal Procedure. 1973 in lieu
of arrest. This circular was passed by the Director General of Police,
Tamil Nadu during the course of proceedings going on before the

Madras High Court looking in to the implementation of the POCSO Act

11 Press Trust of India, Can POCSO clralar isoed by Mumbai Police chief be withdrawn™ High
Cont avks  Mpharathira govl, Firstpost,  June 16, 2022, awailloble ot
https:www Airstpost.com indi can-pocso-circular-issued-by -mumbai-police-chiel=be-withd rawn-
high-cournt-asks-maharashtra-govi-1 080128 | himl {last visited June 28, 2023),

1™ Vinay Dalvi, CF withdraws circufar on registration of molestation, Pocio caves, Hindustan
Times, June 12, 022, available o hitps:www hindustantimes com/cities' mumbai-news/'cp-
withdraws-circular-on-registration-of-molestativn-pocso-cases- 10165 7637269554 him| i last
visiled June 28, 20237),
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in the State.'™ The Madras High Court has constituted a Special Bench
for monitoring the implementation of the POCSO Act and the Juvenile
Justice (Care and Protection) Act, 20135 on the judicial side.'™ The case
before the Special Bench of the Madras High Court initially arose as a
habeas corpus petition filed by the parents of girl for her restoration,
alleging the she was being detained by the State in a child care home.
Though the custody of the child was returned to her parents, several
issues were Nagged during the proceedings in cases involving juveniles.
Since larger issues were involved which required continued monitoring
and setting up of best practices, a Special Bench was constituted for
monitoring implementation of the POCSO Act and the 1J Act on the
judicial side. The issue of adolescent romantic relationships 1s also
being considered extensively. The Special Bench of Madras High Court
had called for particulars regarding the cases pending before the
Courts/Juvenile Justice Board pertaining to victims and the children in
conflict below the age of 18 years.'”” The Court had further dirccted the
Director General of Police to identify cases involving consensual
relationships from among the pending cases as already determined
under previous orders of the Court.'™ The Court shall look into
exercising its jurisdiction and quash the proceedings in appropriate
cases, especially if the proceedings are ultimately going to be against
the interest and future of the children involved in those cases and if it is

found to be an abuse of process of Court or abuse of process of law.'™

™ Kajendran Jv. The Superimtendent of Police & O, High Count of Madras, H.C P No, 2182 of
2022,

| T M

I I, order dated 16.06.2023, k.
'™ Jd, order dated 07.07.2023, i,
1™ 1, order duted 07.07.2023,
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In compliance with the Court orders, the Director General of Police had
identified that there were 1274 pending cases out of which 111 casces
have been identified as involving consensual relationship which are
cither at the stage of investigation or where the investigation has been
completed and final report has been filed and the same is vet to be taken
on file by the concerned Special Court.'™ The High Court will now, in
deserving cases (among the 111 identified cases), exercise its
jurisdiction ultimately to the benefit of the children involved by
relieving them from the trauma of facing a criminal trial before the

Court. '™

15.9. In light of the foregoing, it is amply clear that the situation as to
the rising cases of adolescent love that the courts are faced with needs
to be carefully considered keeping in mind all the dimensions and
balancing them to the best extent possible. Protecting children from any
sexual abuse or exploitation, however, must remain the central and

paramount consideration in this endeavour.

" 1, order dated 14.08.2023,
" Id, order dated 14.08.2023,
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16. DATA OF THE NATIONAL CRIME RECORDS BUREAU

16.1. The Crime in India 2021 Report relcased by National Crime
Records Bureau (NCRB) shows that the largest number of victims of
cases under the POCSO Act fall in the age group of 16 to 18 years and
are majorly girls. When we look at the juveniles apprehended under the
POCSO Act, a gendered picture of mostly boys being charged in such
cases emerges. There is no separate record maintained of cases wherein
romantic relationship is alleged and all cases irrespective of factual
consent or absence thercof are treated as offences and collated as such
in the data. The latest relevant data as available has been tabulated

below:

Age Prafile of Child Victims af POCS0 Act (all India) for the vear
20719-2021:'%

BOYS | GIRLS | TRANS
Victims below 6 Years (all India) | 25 650 0
Victims 6 to 12 Years (all India) | 140 3157 0
Victims 12to 16 Years (all India) | 83 | 13173 0
Victims 16 to 18 Years (all India) | 69 16206 0
Total Child Victims (all India) 33503

Note: No data with regard to the age profile of victims provided for
Crime Against Children in Metropolitan Cities under Chapter-4B.

"= Wational Crime Records Bureau, “Crime in India 2021 - Valome [7, table 449, 370-71 { August,
2022 availehle at hitps:/'nerb.gov.in/sites defanlt Tilles CH-202 1001 202 1 Volume%20] pdf {last
wisited August 7, 2023).
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Data on Crimes under POCSO for the vear 2019-202]:'%

POCSO (Al | Under S. 4 & 6 POCSO or 8. 4 & 6 POCSO

sections) riw 8. 376 IPC
Total Against Girls | Against
Boys
I Vv I Vv 1 Vv 1 v

States | 51863 | 52341 [32099 | 32251 (31792 | 31939 | 307 |312

UTs |2011 (2018 (1249 [1252 (1244 |1247 |5 5

Total | 53874 | 54359 33348 | 33503 | 33036 | 33186 | 312 | 317

I = No. af Incidents
V= No. of Child Victims
R= Crime Rate per Lakh Population

Juveniles apprehended under POCSO Act in the vear 2019-2021fall

oA

sections):
Boys Girls Trans
Below 12 33 0 0
12 - 16 vears 592 3 0
16 - 18 years 1720 5 0
Total . 2353 N

16.2. The Law Commission, during the consultation process, had
elicited response from the NCRB regarding specific data pertaining to
the cases under the POCSO Act. As per the response received, separate
data reflecting the age and gender profile of juveniles apprehended and
persons arresied under the POCSO Act, Siate/UT-wise, has been
collected and published since 2017, Similarlv, age and gender profile

of victims under Sections 4 & 6 of the POCSO Act has also been

% k. table 4A.23(ii), 327. s
UE A7 table 3A 4, 448,
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collated and made available since 2017. The data relating to conviction
rate under the POCSO Act has been collected and put in the public
domain since 2014. For the latest data available i.e., for the year 2021,

the all-India conviction rate stood 32.2%,
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17. CONSULTATIONS HELD BY THE COMMISSION

17.1. The Commission, cognizant of the wide import of any change
made to the POCSO Act in light of the plethora of issues and nuances
already highlighted, engaged in broad consultations with various
stakeholders such as NCPCR., civil society and child rights
organisations, domain experts, lawvers and academicians. The
Commission also solicited the views of the Ministry of Women and
Child Development and also reached out to all the twenty-five High

Courts of the country to take stock of such cases that are pending.

17.2. During the course of this wide consultative process, various
concerns pertaining to the present implementation of the laws were
highlighted. While there emerged no consensus on what the statutory
age of consent should be, all experts were of the view that the definition
of “child” as present under the POCSO Act need not be altered,
meaning thereby that all children below the age of 18 years should be
protected under the beneficial shield of the POCSO Act, including those
between the ages of 16 o 18 years when there is no consent, so as o
attract higher penal consequences and afford better protection to all
children given their special vulnerabilities. While children falling in
different age brackets may differ in terms of their mental development
and thinking capacitv. they are all children nonetheless and merit

greater protection under law by virtue of their status as a “chld™.
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17.3. Another aspect on which all views aligned was pertaining to sex
education and health. Age-appropriate sex education needs o be scaled-
up in all schools among adolescents so as to ensure that our children
can make better and informed choices. Apart from the law, there needs
to be awareness among the children about their body. There needs to be
awareness among the children about the risks of engaging in early
sexual activity and the manner of preventing risks associated with
sexual behaviour. Comprehensive sexual education not only impacts
sexual initiation by adolescents by delaying it but also has a positive
bearing upon issues of contraception, partner sclection, and

reproductive  health  outcomes.'®

While there are government
programmes addressing these issues in India, there is a definite need to

restructure and upscale the same.

17.4. During the entirc consultative process, whether the age of
consent should be lowered to 16 years emerged to be the most

contentious issue,

17.5. Arguments forwarded in favour of lowering the age of consent
or introducing an exception for the age group of 16 to 18 years were as

follows:

I. It was highlighted that in fixing such a high age of consent at 18
vears, India was a global outlier with a significant number of

countries adopting 16 years as the age of consent. Post-

"** Laura Duberstein Lindberg and lsase Maddow-Fimet, “Consequences of Sex Education on Teen
and Young Adult Sexual Behaviors and Outcomes” 51 Jonrmal of Adofescent Health 332(2012).
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independence, for more than sixty years, the age of consent in
India remained to be 16 vears and there was no rationale behind
lowering it to 18 vears in 2012, It was further argued that the
current issue of adolescent love being criminalised emerged only
as a consequence of ignoring adolescent sexuality and evolving
capacities of a child, thereby disregarding the fact that all
children cannot be viewed with the same lens as age 15 a

differentiating factor. There needs to be a balance between

‘protecting’ and ‘over-criminalising’ and thus, the definition of

child should remain the same and all children should receive
protection under the Act. All Chapters of the POCSO Act, except
Chapters Il (Sexual Offences against Children), 111 (Using
Children for Pornographic Purposes and Punishment thereof) and
IV (Abetment and Attempt to commit an offence) should
continue to govern all children. To address the present issue,
Chapters 11, 11T and I'V should not apply to children between the
age of 16 years to 18 years who engage in consensual sexual

activity,

While there is a lack of any comprehensive all India study on the
issue of POCSO and adolescent romantic relationships, there
have been limited studies conducted by civil society and child
rights organisations as well as individuals, such as the study
conducted by Enfold Proactive Health Trust in  Assam,
Maharashtra, and West Bengal. which was relied on and
referenced to show how a large number of cases under the

i
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POCSO Act in these States pertained to romantic cases and how
the accused’s acquittal was a norm in such cases.'®™ Another
study that was cited was that conducted by the Centre for Child
and the Law at National Law School of India University,
Bangalore, carried out in Delhi, Assam, Maharashtra, Karnataka
and Andhra Pradesh."™ Three more studies were also referenced
to buttress the argument as to how the law was actually being

misused against adolescents.™

iii. The impact upon dignity, privacy, deprivation of liberty, adverse
impact on sexual & reproductive health and overburdening of the
criminal justice system was also highlighted. It was stated how
criminalisation of normative sexual behaviour by persons in the
age range of 16 to 18 vears and discounting the evolving capacity
of a child is actually undermining the best interest of the child. It
was expressed that close-in-age exemptions as present in ceriain
other jurisdictions of the world would not solve the issue as age

difference cannot be a proxy for coercion as there are multiple

'™ Enfold Proactive Health Trust, ““Romantic” Cases under the POCS0 Act: A Swdy of 1715
Judgments of Special Couwrts in Assam, Mahorashira & West Bengal™ (June 2022) avaifable af
hittps:‘enfoldindia.org wp-content/'uploads 20221 ZRomantic-cases-under-the- POCSO-

Act.pdf (last visited July 20, 2023}

' Centre for Child and the Law — National Law School of India University Bangalore,
“Implementation of the POCS0 Act, 20012 by Special Courts: Challenges and 13sues™ (February,
ZO1E).

' Maharukh Adenwalla and Prakriti Shah, © “ Age of Consent™ Under the POCSO Act™ 8 Supreme
Clonrt Coves 1-80 (30223 HAQ: Centre for Child Rights and Forum Against Sexual Exploitation of
Children (FACSE), “Implementation of the POCSO Aot Goals, Gaps and Challenges: Swudy of
cases in Special Courts in Delhi & Mumbai 20012 - 20157 (Movember 2017) availohle o
hps:‘hagere. org wp-content uploads 20 1 8/ implementation-of-the=pocso-act=dethi-mumbai-
stwdy-Tinal pdf {last visited July 20, 2023 “A Decade of POCSO: Developments, Challenges and
Insights from Judicial Data™ {(November 2002) available o hups:/vidhilegalpolicy in'rescarch/a-
decade-of-pocso-developments-challenges-and-insights-from-judicial-data’ (last visited July 20,
J23).
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factors that contribute to exploitation within a relationship, There
should be no space for exploitative sexual relationships and only

non-exploitative consensual acts should be decriminalised.

Further, given that documentation of birth registrations is still in
a state of flux in our country, a close-in-age exemption would
provide no respite in many cases warranting the same and will
only increase age-related litigation. Judicial discretion as
suggested by the Hon'ble High Court of Madhva Pradesh would
also not provide adequate resolution as normative sexual
behaviour would still be subject to criminal investigation and
trial, Awarding judicial discretion for reducing sentence does nol
address the issue of labelling consensual conduct as “criminal’, It
was also underscored that judicial discretion in the area of
sentencing, especially in cases of sexual violence, is often
exercised based on gender stereotypes. To buttress the argument,
the example of deletion of provise to Section 375 of the IPC was

cited.

The costs of criminalising adolescent romantic relationships in
terms of harms to the children involved, their future, mental and
physical health, as well as to the justice system and other human
resources wasted have also been raised. Certain case studies were
brought forth to outline the plight of children who may engage in
consensual sexual relationships and are caught within the folds

of the POCSO Act, also shedding light on how the child-friendly
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procedures outlined within the JJ Act and the relevant Rules

framed therein were not being implemented.

17.6. Arguments put forth in favour of introducing a limited exception

in case of consent by a child between the age of 16 to 18 vears were as

follows:

The arguments in favour of a limited exception, without
touching the age of consent or definition of child, were more or
less identical to the ones advocating for lowering of the age of
consent with the difference that it was argued there cannot be
automatic decriminalisation of such cases and that a judicial
determination as to the nature and factual existence of consent
ought to be specified in order to prevent misuse of such an

exception.

There is requirement for amendments in the POCSO Act as well
as the IPC to decriminalise consensual sexual acis involving
adolescents above 16 years, while ensuring that those below 18
years are protected against non-consensual acts within the
framework of the POCSO Act itself. The age of consent should
be retained at 18 years while carving oul exceptions for those
between the ages of 16 to 18 vears engaging in consensual and

normative sexual behaviour.



It was suggested that an exception recognising consent of person
above the age of 16 vears which would decriminalise non-
exploitative consensual sexual acts is the need of the hour. The
definition of “child” need not be altered and the protection
available would remain available, however, the offence of
penctrative sexual assault and sexual assault against child above
the age of 16 years could be treated under a separate provision

wherein consent would be a relevant factor.,

17.7. Arguments forwarded against any tinkering with the age of

consent:

Some individuals/organisations expressed strong reservations
against altering the age of child or of consent under any
circumstance, whatsoever. Any such lowering would have a
debilitating impact on the fight against child marriage and forced
prostitution of children, especially the girl child. Children in the
age group of 16 to 18 years face larger vulnerability when it
comes o grooming and manipulation as can be observed in the
recent cases that have come to the fore. Any reduction in the age
of consent will motivate paedophiles and provide them an avenue
to exploit voung children in the name of so-called “love™. In the
same vein, it was expressed that age of consent under the POCS0O
Act cannot and should not be viewed in isolation as it has a
logical nexus with other equally important child protection laws
such as PCMA.

™,
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In the above context, it was also highlighted that considering
“consent” in these so-called “romantic cases” wherein two
adolescents or one adolescent and an adult are involved will
amount to legitimising violation of PCMA. It can be observed in
many cases that the plea before the court is that the victim and
accused have married each other or are going to marry each other
and accepting the same will encourage child/teenage pregnancy
and will have a disastrous impact upon the health of not only the
child who ends up entering a marriage at a premature stage but
also the child/offspring which will be begotten as a result of such

sexual relations with the said child.

Altention was also drawn to the fact that there is a socio-
economic dimension to the issue at hand. Considering all such
circumstances, lowering the age of consent and allowing children
to enter into such relationships will inevitably trap the child in
the vicious cycle of multi-dimensional and multi-generational
poverty. Any child that is bom out of such a relationship would

also be trapped in the same poverty cycle.

The aspect of protection of mental and physical dignity of
children and also the high possibility of exploitation, trafficking,
prostitution and prejudice to one’s mental and physical growth
were also stressed upon as relevant considerations in this

scenario that ought not to be ignored.



Vi

Any decrease in the age of consent would negatively impact the
age-old fight against child marriage by providing parents an
opportunity to marry off minor girls. PCMA is silent on age of
consent and sexual relations with a minor, with the POCSO Act
filling this void. especially after Exception 2 to Section 375 of
IPC was read down by the Supreme Court in 2017. The
Parliament is already considering increasing the age of marriage
for girls to 21 years, at par with boys, and thus any decrease in
the age of consent would be against the tide of rational change.
Further, a Romeo-Julict Clause would never work in India as the
majority of cases would fall outside its protective purview which
usually extends to relationships between a minor and an

individual within an age bracket of 24 to 46 months.

A disturbing development was highlighted from the State of
Assam, wherein some parents arrange marriage between minors
or a minor and a major by signing notarized agreements, stating
that the minors or the minor and major had fallen in love and
hence the families had decided o marry them off. Through these
incidents. it was demonstrated that any reduction in age of
consent will inevitably provide an escape provision o coerce
minor girls into subjugation, marital rape and other forms of

abuse, including trafficking.

&
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A child is neither matured physically nor mentally to understand
the meaning of consent and its consequences of such acts.
Reliance was placed on the Study by Ministry of Women and
Child Development™ to show that children in the age group of
15-18 years were most vulnerable to exploitation and child
abuse. Results of Kailash Satyarthi Children’s Foundation’s
(KSCF) National Prevalence Studv'™ on Child Sexual Abuse
showed that victims themselves identify friends and
boy friend/girlfriend as most common perpetrators across all acts
of child sexual abuse, including penetrative assaults. Any
element of consent is going to be an easy escape route for adult
abusers, therchy enabling prostitution and exploitation of
children. It was also highlighted how courts have failed to
analyse the cause of victim turning hostile and also cases where
the victim has been counselled to marry their abuser. Emerging
forms of consensual sexual exploitation such as online grooming
and online child sexual abuse material were also brought to the
fore. All of these concerns are further compounded by the
increased vulnerability and danger that children face in a digital

world.

Imposing alternative punishment may trivialise the crime.

However, judicial discretion with procedural safeguards can be

' Government of India, “Study on Child Abuse: India 2007 (Ministry of Women and Child
Development, 2047 ),

" Wiy, Bhuwan Ribhu provided the Commission with the unpublished report of Satyarthi Gilobal
Policy Institute for Children, Kailash Satyanhi Children's Foundation {20220 on Prevalence and
Wamare of Child Sexual Abwse in India
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incorporated so as to determine the mental and physical capacity,
ability to understand the consequences and circumstances
leading to consent of the girl child, sexual relation and
clopement, as the case may be. In cases of consensual sex where
both the parties are under 18 vears of age, the correct application
of the JJ Act and its Rules can prevent any miscarriage of justice
to the partics or any severe consequences. When one of the
parties is an adult, then guided judicial discretion can be allowed

to address the same, when warranted.

17.8. Another related aspect that was highlighted by all of those
consulted by the Commission was the deprivation of access to sexual
and reproductive health services to young girls as a result of the current
svstem wherein there is a fear of a police case being initiated. In no
situation should voung girls be deprived of sexual and reproductive
health services as it makes their precarious situation worse, with most
of them often ending up secking the services of quacks, thereby

jeopardising their lives and well-being.

17.9. Comments were also sought from the Ministry of Women and
Child Development. However, despite reminders, no response was

received.

17.10. The Commission also wrote to all the High Courts seeking data
ol cases filed under the POCSO Act, wherein there 15 a case of romantic

relationship and protection is sought against harassment by police and

R
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private individuals. Responses were received from the High Courts of
Sikkim, Jammu & Kashmir and Ladakh, Tripura, Meghalaya, Bombay.
Telangana, Jharkhand, Madras, Gujarat, Kerala, Gauhati, Uttarakhand,
Himachal Pradesh, Punjab & Harvana, Rajasthan and Madhya Pradesh.
Many of these responses either stated that there were no such cases or
provided information pertaining to general cases pending under the
POSCO Act or protection-secking cases as no separate data pertaining
to the category of romantic cases was being maintained. The High Court
of Kerala even sought time for physical verification of similar groups
of cases since there is no specific code assigned to enable retrieval of
data pertaining to such romantic cases. The Madras High Court stated
that there is no such case pending before it; however, it is noteworthy
that it recently constituted a Special Bench to ascertain the number of
pending cases before the Courts/Juvenile Justice Boards involving
consensual relationships of minor children. Thus, it is obvious from the
responses received that appropriate data pertaining to cases that would
qualify as those involving romantic relationship is not being separately
maintained and thus, a blind study of court decisions will not present

the true picture of the situation.

o>
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18. CONCLUDING ANALYSIS

18.1. While there is sea-wide divergence of opinion on how to resolve
the issue at hand, there is unanimity of thought when it comes to the
aspect of the POCSO Act working against the very children it ought 1o
protect. The blanket criminalisation of sexual activity amongst and with
a child, though intended to safeguard children. is leading (o
incarceration of young bovs and girls who engage in such activities as
a consequence of sexual curiosity and need for exploration that may to
some extent be normative for an adolescent. There is a social cost
associated with the present situation, including the negative impact
upon the health, both physical and mental, of the children as well as a
burden upon the investigating agencies and courts which takes away
focus from the cases that are genuine and require immediate
consideration. The mental trauma and harassment faced by children
who, on account of engaging in such a consensual act, come to fall
within the ambit of the POCSO Act is certainly an issue of concern.
Thus, steps are obviously required to be taken to address this aberrant

situation created by the working of law as intended in its black letter.

18.2. Broadly, three possible solutions came up during the deliberation
of the Commission which are: (a) blanket reduction of the age of
consent to 16 vears as was the situation prior to enactment of the
POCSO Act; or (b) to introduce a limited cxception in case of
consensual sexual act involving a child above the age of 16 years: or (¢)

to introduce judicial discretion in sentencing in cases ol consensual

y e
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romantic relationship between adolescents or with an adolescent

between the age of 16 to 18 years.

18.3. With respect to the first proposed solution, while giving a blanket
exemption to consensual sexual acts by persons above 16 vears may
seem like a panacea for the situation we are faced with, however, the
same will lead 0 many unintended consequences of much severe
nature. If there is an automatic decriminalisation once the defence of
consent is claimed, then it must be borne in mind that consent is
something that can always be manufactured. The data available clearly
reflects thal most perpetrators are someone close to the child or
someone the child knows including from their own family. Further, the
Police investigation suffers from a great number of inadequacies and if
it is the investigating agencies that get to determine if there was consent
or not, then a lot of genuine cases that need to be prosecuted under the
POCSO Act may nol see trial on account of investigating agencies
themselves declaring them o be cases of consensual romantic sexual
relationship. Such a dilution will provide an easy route to reduce the
cases under the POCSO Act or deal with them without getting into the
complexity of issues that surround such a trial, thereby reducing the
POCSO Act to a ‘paper law’. Moreover, it cannot be ignored that
reducing the age of consent will have a direct and negative bearing on
the fight against child marriage and child trafficking, the battles against

which have been hard-fought and are still ongoing.
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18.4. With respect to the second proposed solution, carving out a
limited exception for sexual relations with a child above 16 years is
equally concerning and prone to misuse, The consent of a child is no
consent and reading the same would be deeply problematic. All
children deserve the protection of the special law enacted for this very
purpose and diluting the age of consent will deprive a significant
portion of the child population, especially yvoung girls aged 16 to 18
years, of the protection and expose them to unchecked exploitation. The
increasing incidents of grooming and cyber-crimes such as sextortion
are classic examples of how children in this vulnerable age group can
be trapped and exploited. Naivety is no reason to deprive these children
of a higher protection under law that the Parliament in its wisdom
thought fit to establish. A deeply concerning phenomena that has
emerged in the State of Assam was highlighted during the consultation
process and is guite relevant in this regard."' In Assam, some parents
arrange marriage between minors or a minor and an adult by signing
notarized agreements stating that the minors or the minor and the adult
have fallen in love. Thus, any reduction in age of consent will inevitably
provide a safe harbour provision to coerce minor girls into subjugation,
marital rape and other forms of abuse, including trafticking. Further
Studies'™ were referred to that showed that victims themselves identify
friends and boyfriend/girlfriend as the most common perpetrators
across all acts of child sexual abuse, including penetrative assaults. The

very real possibility of young girls being easily seduced in love traps

I* Highlighted by Shri Vikram Srivastava of Independent Thought,
"2 Shri Bhuwan Ribhu provided the Commission with the unpublished report of Satyanhi Global
Policy Institute for Children, Kailash Satyarthi Children's Foundation (2022) on Prevalence and
Mature of Child Sexual Abuse in India,
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and then sold off in trafficking cannot and should not be ignored. Any
clement of consent can be misused and may lead to children being at
the mercy of adult abusers, thereby enabling prostitution and

exploitation of children.

18.5. In arguing for introducing an element of consent in cases where
the child is between the ages of 16 to 18 years by introducing an
exception to that effect, various studies were brought to the notice of
the Commission. The Commission is mindful that a true picture is not
portrayed by any study as was also submitied by the NCPCR with
respect to the Study conducted by Enfold Proactive Health Trust. While
the Enfold Study analyses orders of the cases, it does not go into the
cases per se. In some cases, it is clear that the victim girl has maintained
a consistent stand as to the romantic relationship she shared with the
accused and her unequivocal consent for the said sexual act; however,
there are many cases in which the victim girl turns hostile during the
trial at an advanced stage of the proceedings in the case. All such
instances of victims turning hostile at a later stage cannot be equated
with factual consent actually being present as the victim can easily turn
hostile on account of pressure, lack of support from family or victim
compensation to sustain herself during the protracted proceedings. It
has been observed that there is a certain level of judicial laxity in cases
where such a relationship is alleged 1o exist between the victim and

accused." The same can be seen from the absence of any determination

1* Veenashree Anchan, Mavaneetham Janardhana and John Vijay Sagor Kommu, “POCS0 Act,
20012 Consensual Sex as a Matter of Tug of War Between Developmental Need and Legal
Ohbligation for the Adolescents in India™ 43 Jodian Journal of Psychological Medicine 158 (2020)
available at hitps:/fwaw.nchi_nim.nih. gov pme/articles PMCR3 13457/ (last visited 25 July, 2023).
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into the circumstances leading to the consent of the victim and complete
absence of any analysis of age difference between the accused and the
victim, thereby completely ignoring that very real prospects of child-
grooming being involved, especially where the age-gap is wide.'"™ A
lenient approach is also adopted in age-determination of the victim and
courts overwhelmingly favour deeming the victim a major in cases
where marriage has been solemnised or relationship has been admitted
or where the victim turns hostile." In such a situation, it is necessary
to tread with caution. Providing for consent to negate the element of
criminality is not appropriate as it could inevitably lead to inferring of
consent where none exists, hence, defeating the very purpose of law to

protect children from abuse and exploitation.

18.6. Another argument that was raised in the context of introducing
exception when the child is between 16 to 18 vears of age was that the
age of consent and age of marriage ought not to be conflated as they
serve different purposes. It is thought that while the same may be true
in theory; however, in practice, given our social milieu, the two are
intrinsically linked. In many cases before the High Courts, one of the
grounds for allowing bail or quashing the proceedings is that the victim
and accused have got married and, in a number of cases, have a child
as well. Thus, marriage and age of consent cannot be considered

mutually exclusive. Further, if as a result of sexual intercourse, the girl

1 Centre for Child and the Law — Wational Law School of India University Bangalore,
“Implementation of the POCSO Act, 2012 by Special Courts: Challenges and Issues™ 37, 135

(February, 2018)
% Centre for Child and the Law - Mational Law School of Indin University Bangalore,

“Implementation of the POCSO Act, 2012 by Special Courts: Challenges and Issues™ %1 {February,
201R).
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gets pregnant, then marriage may be the consequence in such cases. If
we are to disassociate age of consent and age of marriage. then consent
can always be pleaded to exist where the accused marries the viclim,
even if the said “consent™ arises afier the occurrence of the alleged
offence. The courts have also been circumspect of the fact that in many
instances, the accused deceitfully marries the victim under the guise of
willingness to evade criminal charges and once bail or acquittal is
secured, he abandons the victim.'"™ Thus, introducing the element of
consent can provide opportunity to child-abusers to escape the rigours

of law and enjoy impunity by using loopholes.

18.7. The third solution of introducing judicial discretion in sentencing
seems to strike a delicate balance to address the issue at hand and at the
same lime protecting children from sexual exploitation. There cannot
be any automatic decriminalisation of sexual acts with a person between
the age of 16 to 18 years and carving out a limited judicial discretion at
the stage of sentencing is a more reasonable approach. Such a discretion
bestowed on the Special Court can be exercisable in cases where there
appears to be factual consent on part of a child above the age of 16 years
for the alleged act in question. It has to be further ensured that such a
discretionary power is provided in such a manner that it is well guided
and insulated from any potential misuse as far as possible. In this
context, as to when such a discretion will come into play and who will
determine if at all it applies, becomes relevant. Only a judicially trained

mind aided by experts will be able to appropriately determine whether

1% Afodhd Amaoan Malik v. The State Gowt NCT of Delld & Anr., Delhi High Court, CRL.MLC,
712172022 & CRL. M A, BE2I9/2023,
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the consent in fact of the child in question was indeed free from any
coercion, deception. fraud or undue influence. This would require
proper investigation and evidence being adduced so as to determine if
any reduction in sentence is warranted. The concerns raised about wide
judicial discretion leading to arbitrariness and being exercised on
gender stereotypes are genuine and have also been noted by the
Supreme Court in Aparna Bhat and Ors. v. State of Madhya Pradesh
and Anr." Thus, the Commission is of the opinion that discretionary
power of the Special Court in ascertaining consent and if discretion is
to be exercised at all, ought to be limited and guided so as to prevent
misapplication. The issue whether factual consent exists cannot be left
o the hands of investigating agencies as there are more dangers of
abuse and misapplication in such cases. Further. in order to ensure that
there is no unnecessary harassment or protracted proceedings, the
current system of investigation and judicial determination have to be
strengthened and improved in order to ensure expeditious trial as
envisaged under the POCSO Act.

18.8. There are two categories of cases within the umbrella of
purported consensual romantic relationships that fall under the ambit of
the POCSO Act. First, relationships between two consenting
adolescents, both of whom are of the ages 16 to 18 years. In such
situations, technically both the adolescents are equally victims as well
as children in conflict with law. However, it is more often the boy who

is labelled as an accused and the girl a victim, even though the POCSO

¥ 8CC OnLine 5C 230 li',t
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Act is gender neutral, Ideally, such a boy should be prosecuted as per
the provisions of the ]I Act, which allows for much liberal and wider
discretion in punishment and sentencing. However, a child can be
prosecuted as an adult in cases of heinous offences under the 1J Act.
Offences defined under Sections 3 and 7 of the POCSO Act are heinous
in nature and there is always the danger of the child being tried as an
adult even though the sexual act had been consensual. Thus, changes
are also required to be brought within the JJ Act in order to ensure that
in such cases of romantic relationships, the child is not tried as an adult

and gets the benefit of a trial in accordance with the 1J Act.

18.9. In the second category of cases, wherein there is an alleged
consensual relationship between a child aged 16 years or above and an
adult, the situation needs to be considered more delicately as consent
by a child is difficult to ascertain and even more so in an adult-child
relationship. Courts may fail to recognize predatory and exploitative
behaviour wherein an adult may take undue advantage of a child’s
positive feelings towards them and may label them as consensual. There
are nuances of inequality of power that ought to be considered carcfully.
The power balance is heavily skewed in an adult-child relationship
owing to the factors such as difference in age and such an imbalance
and the resultant exploitation may, in fact, even exist in a relationship
between adolescents. There are instances when the court has considered
the age difference, however, in no manner has it considered whether the

“consent” of the child is in fact true consent.'"™ There are also cases

1 Jved v, State NCT of Delld,. Delthi High Court Bail Apgplication 41292021 decided on
23.11.2022.
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wherein even if the adult is married and there is a large age difference,
the court has considered consent to be present on part of the child/minor
and the same is found to be sufficient to quash the proceedings.'” Law
cannot be blind to the coercive nature of large age-differences and ought
to factor them in order to bring such exploitation within the purview of
law. Thus, even though close-in-age exemptions have been largely
considered inadequate to deal with the present situation, the
Commission considers that the age-difference between the victim-child
and the accused in such romantic cases ought to be a relevant factor that
is to be carefully considered by the court. However, in light of the
existing ground realities, if the age-difference between the victim child
and the accused is less than three vears, the Commission is of the
considered view that introduction of judicial discretion in the matter of

sentencing can help alleviate the plight of those truly aggrieved.

18.10, Solely providing judicial discretion under the POCS0O Act o
deal with such cases will not resolve the situation entirely as clause
Sixthly of Section 375 of the IPC may still be invoked against the
accused if the victim girl is below 18 years of age. [Lis pertinent Lo note
even though Excepiion 2 of Section 375 exempis a husband from any
liability of rape under this section for indulging in sexual intercourse
with his wife who is above the age of 15 years: however, the Supreme
Court in the case of Independent Thought v. Union of India & Anr*"™,

read down Exception 2 to Section 375 to the extent that 15 years is to

1% oo Kawdi v. State of Cdlsha, High Count of Orissa JCRLA No, 37 aff 2019,
=031 7) 10 SCC 300,
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be read as 18 years. Thus, the current position in law as it stands is that
even if the husband has consensual sexual intercourse with his wife who
is below the age of 18 vears. it will amount to rape under this provision,
Now such a position in law gives rise to a peculiar dilemma. As per the
current scheme of law, sexual intercourse with a girl child by the
husband, lover or any other person, amounts to an offence under
Section 375 of the IPC as well as the POCSO Act. However, if certain
reprieve is sought to be granted to the accused under the POCSO Actin
cases of adolescent romantic relationships, as is being recommended in
this Report. the same would be meaningless without a corresponding
amendment in Section 375 punishable under Section 376 of the 1PC.
This is so because while the reprieve under the POCSO Act can be
claimed by the lover of the child, the alleged offence in question shall
continue to be penalised under Section 375 for both the lover or the

husband of the child.

18.11. Another aspect that warrants attention is the barrier to access
sexual and reproductive health services created by the operation of
mandatory reporting as provided under the POCS0 Act. Access to
sexual and reproductive health services is vital to ensure that a victim
is not rendered further vulnerable. Inaccessibility to such essenual
health services worsens the prospects for a voung girl who due to the
fear of prosecution and police can be driven (o resort to unsafe

abortions, thereby putting her life and health at great risk. The Hon'ble

i
=l
r i

110



Supreme Court™ also gave guidelines to ensure that unmarried and
single women including adolescents are not deprived access to safe
abortion under the Medical Termination of Pregnancy Act, 1971 and
the Rules made thereunder. The guidelines issued by the Supreme Court
in X, v. Principal Secretary, Health and Family Welfare Department,
Govt. of NCT of Delhi and Anr.””, exempting the registered medical
practitioner from disclosing the identity of the minor victim, who has
approached the medical practitioner for termination of pregnancy, at the
request of the minor and the guardian of the minor, should assuage all
fears of the prosecution, thereby encouraging such pregnant adolescents

to avail the sexual and reproductive healthcare that they may require.

18.12. A recurring theme in the entire discussion was also the aspect of
lack of awareness regarding child sexual abuse and the POCS0 Act
amongst the public. There is general lack of awareness amongst the
children as to what constitutes child sexual abuse and its various forms,
Even if the child knows that the act done is wrong and exploitative. a
large number of them never report the same to their parents or even
close friends out of fear of inviting further trouble for themselves and
their family. Thus, the supportive mechanism available to children
clearly requires strengthening. Further, awareness regarding secx,
consequences of engaging in sex at an early age, information about
contraception and safe sexual behaviour along with awareness
regarding the POCSO Act is also the need of the hour. Mandatory

= Y v Principal Secretary, Health and Famity Welfare Depariment, Govt. of NCT of Delbi and

Anr , Supreme Court of India, Civil Appeel Mo. 5802 of 2022 { Arising out of SLP {C) Mo, 12612 of
fr. | e B
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inclusion of comprehensive age-appropriate sex education in school
curriculum is required. Efforts should also be made for upscaling of
schemes like Rashtriva Kishor Swasthya Karyakram (RKSK).
wherein health and well-being of adolescents so as to enable holistic
development of the adolescent population is the central theme. This can

go a long with in bridging this deficit in awareness that exists.

18.13. In a written reply to a question in the Rajya Sabha, it was
informed that as of December 2022, there were 733 Fast Track Special
Courts (FTSC) including 413 exclusive POCSO Courts operational
across States/UTs.*™ As per the website of the Department of Justice,
as of January 2023, 764 FTSCs including 411 exclusive POCSO Courts
are functional in 28 States/UTs, which have disposed of more than
1.44,000 pending cases.™ As per the latest statistics, there are 412
exclusive POCSO Courts functional in 29 States/UTs which have
disposed of more than 1,74,000 pending cases.”™ However, there is still
high pendency of POCSO cases and the same has also been highlighted
by the Apex Court.®™ Cases such as consensual adolescent romantic

relations are often listed as a reason for such pendency as these cases

% Ministry of Law and Justice, =733 Fast Track Special Courts including 413 exclugive POCSO
Courts operstionalized in 28 SiolesUTs™, P/B. Dec. 213, 2022,  owilahle  ar
hitps://pib.gov.in PressRelensePage aspx "PRID= | BE 5668 { last visited August 1§, 2023}

* Department of Justice, Minisiry of Law and Justice, available at hips:/‘doj gov.in/fast-track-
special=court-

flscs/d:— exr=As*e0on 20 January*e 20202 196 20420764, 235020 2 a a2 Diotal %2 0o Ma2DRs
iLast wisited July 23, 2023),

** Ministry of Law and Justice, “Fast Track Special Courts (FTSCs) achieving new heighis™, £,
Aug 24, 2023, aviailaile al
hitps://pib.gov.in PressReleaselframePage. aspx TPRID= 19516734 —text- Under® 20C entrally®e20
Sponsored®s205cheme®s 200 speedyd e justice®a o e 0the%a2 (victims, (last visited September
15, 2023).

205 A arming Rise in the Number of Reported Child Rape Incidents, I re (20200 7 SCC 112 (2020)
3 8CC (Cri) 9.
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clog the system and take away focus from the cases that merit actual
attention. The judicial discretion once vested will enable the Special
POCSO Courts to try the cases expeditiously and the High Courts will
not be plagued with bail applications, quashing proceedings and writ

petitions pertaining to the same.

18.14. There are several competing interests that call for a considered
and balanced approach in the present situation. Law has to ensure a
delicate balance between the evolving capacities of children and the
need to protect them from harm. While adolescents falling in the age
bracket of 16 to 18 years are indeed differently placed than children
aged 10 or 15 vears, their brains are still at a developmental stage. There
exists sufficient scientific data to indicate that the brain continues to
develop and the growth of a child continues at least till the child attains
the age of 18 years.®”” Further, not only physical growth but mental
growth is equally important, in assessing the maturity of a person below
the age of 18 years.”™ Scientific and psychological studies have shown
that the social-emotional part related to emotions 1s cnnlmllcﬂ by
punishments or rewards, which undergoes massive changes during
childhood. It is during this stage that juveniles may be driven to commit
certain acts which give them a feeling of high.*" In order to feel this
sensation, children aged 16 to 18 years have a high tendency towards

risky behaviour without any consideration regarding the pros and cons

T el Beali v, Unsiewr of Tl (2001 3) T SCC 705 £ (2013) 3 SCC (Cri) 686.

e A

7 L ess Guilty by Reason of Adolescence: Developmental Immanerity, Diminished Responsibiliny,
and the Juvenile Death Fenaliy™ 38 American Popohologiss | 009 (2003 ), Kumar Askand Pandey,
“Hrin Science, Juvenile Delinguency and the Juvenile Justice (Care and Protection of Children)
Act, 01 5: A Critique™ 7 RMLNLLL 54 (20015).

L
i,
)

i3 e



of the same.?"" The development of the brain is hardly complete at the
age of 18 years and continues well into adulthood and sometimes is not
complete even until the age of 25 vears. While teenagers today may
seem to mature physically at a much younger age as compared to their
parents and may ofien exhibit behaviour similar to that of an aduly, it
does not imply that they understand the true and full implications of
their behaviours and actions.”"' The dangers of introducing any element
of consent can be that the child may be induced to have sexual
intercourse and later when the child realises that he/she was induced
and hence wants to proceed with a case, the same may be dismissed
saying that the sexual intercourse was voluntary, Further, a child may
engage in sexual activity out of hisher own volition initially, but if
he/she subsequently objects to it and the accused continues o have
sexual activity with him/her, on a complaint being made by the child.
the accused can always plead that the act was voluntary and get away
with it because the law itself would provide them that avenue. There
have been instances where courts have factored in initial consent of a
child, even though it is impermissible under the current scheme of the
POCSO Act, and have quashed cases against the accused even when
the child maintains that such intercourse was not truly voluntary.”" This
can be deeply problematic. Thus, adolescents in the age bracket of 16

to 18 yvears still remain children who ought to enjoy higher protection

250 fif.
1 %larty Beyer, “Recognizing the Child in the Delinquent”™ 7 Keatieky Chifdren's Rights Jowrnad
16 { 1999); Kumar Askand Pandey, “Brain Science, Juvenile Delinguency and the Juvenile Justice
{Care and Protection of Children) Act, 2015 A Cntique™ 7 RMENLUS 54 (2013).
32 okl Chade! Jatav v, the State of Madhya Pradesh & Anr., High Court of Madhya Fradesh,
hiscellaneous Criminal Case o, 2469 1of 2023,
i
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of law and age of consent cannot be disturbed either by reducing it or

introducing a limited exception.

18.15. It has also been observed by courts that adolescent love cannot
be controlled and that the criminal intention may be missing in such
consensual acts. However, the courts must tread with caution while
deciding such cases. Each case has to be adjudged on its own peculiar
facts and circumstances. Factors such as the age being in shadow of
doubt, the consistency/inconsistency in the statement of the victim and
lack of inducement or threat in such cases, have to be duly considered
and adjudicated based on facts and circumstances of each case.”"” Even
when holding that the POCSO Act is not intended to criminalise
consensual romantic relationships of young adults, cours have
cautioned that consensual nature of such relationships has to be seen
from the prism of the facts and circumstances of each case and there
might be cases where the survivor of sexual offence, may under

pressure or trauma, be foreed 1o settle. ™

M Afokesh Kumar v State iNCT of Delhil, Delhi High Court, Bail Application 124072023 on
(O8.05 2023

T4 IR v Srare Grovt of NCT of Delii and Ane., Delhi High Court Bail Application 27292022 decided
an 20. 102022,

i
i

115



19. RECOMMENDATIONS

Having regard to the detailed foregoing analysis. the Commission

recommends the following:
A, Amendment to Section 4 of the POCSO Act
19.1. Section 4 of the POCSO Act reads as under:

“4. Punishment for penetrative sexual assault.—

(1) Whoever commits penetrative sexual assault shall he
punished with imprisonment of either description for a
term which shall not be less than ten vears but which may
extend to imprisonment for life, and shall also be liable 1o

Jine.

(2] Whoever commits penetrative sexual assaulf on a child
below sixteen vears of age shall be punished with
imprisonment for a term which shall not be less than
rwenty vears, but which may extend to imprisonment for
life, which shall mean imprisonment for the remainder of
natural life of that person and shall also be liable to fine.

(3) The fine imposed under sub-section (1) shall be just and
reasonable and paid to the victim to meet the medical
expenses and rehabilitation of such victim. ™

19.2. It is recommended that afier sub-section (3) of Section 4, the

following may be inserted as sub-sections (4), (5), (6), (7), (8) and (9):

(4) Notwithstanding anything contained in sub-section (1),
where the child on whom the offence is committed, was at
the time of commission of the offence, of the age sixteen or
above, and where the Special Court is satisfied for
reasons to be recorded in writing, that the relationship
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between the accused and the child has been intimate, the
Court may, in iis discretion, impose any lesser sentence on
the accused than the minimum sentence prescribed under
sub-section (1), taking info account all the facts and
circumstances of the case.

(3) While considering the facts and circumsiances
mentioned in sub-section (4), the Special Court shall take
into account the following:

(a) that there was tacit approval of the child, though not
consent in law, for the acts leading to the offence;

(b) that the difference in age between the accused and the
child is not more than three vears;

() that the accused has no criminal antecedents;

(d) that the accused bears good conduct after the
accurrence of the offence;

(e) that there is no element of undue influence, fraud,
misrepresentation, coercion, force, violence or deceil
perpetrated on the child by the accused or any other
person on behalf of the accused, or any element indicating
child trafficking.

(fi that the accused is nol in a dominating position to
intimidate the child, parents or relatives of the child or the
Wilnesses;

(gl that there is no change in the social or cultural
background of the child indicating an element of
manipulation or indoctrination; and

(h) that the child was not used by the accused or at his
instance by any other person for pornographic purposes
ar for any illegal or immoral activity.
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(6) While considering the facts and circumstances
mentioned in sub-section (4), the Special Court may also
take into account the following:

fa) that the accused married the child on attaining
majority of the child and they are leading a happy married
life;

(h) that the family members of the accused or that of the
child or that of bath of them accept and approve the
relationship between the accused and the child;

(¢) whether any child was born in the relationship between
the accused and the child;

(d) anv other similar and convincing circumstances for
exercising the discretion by the Special Court.

Explanation:- Mere claim of marriage or birth of a child
in the relationship between the accused and the child, shall
not ipso facto entitle the accused for a lesser sentence
unless the circumsiances mentioned under sub-section (5)
are satisfied.

(7) Any accused to whom sub-sections (4), (5) and (6), as
the case may be, apply would not be disentitled to the
lesser sentence merely because he committed penetrative
sexual assault on the child more than once or repeatedly,
or that he has impregnated the child, notwithstanding
anvthing contained in clause (1) of section 5 or sub-clause
(ii) of clause (j) of section 5, respectively.

(8) The Special Court may get the assistance of
experienced psvchologists or psycho-social workers or
other experts for the purpose of ascertaining any of the
matters relating to sub-sections (4), (3) and (6),

(9) The Special Court may pass such orders as are
necessary for protecting the interests of the child till the
child attains the age of eighteen years.

&,



B.  Amendment to Section 8 of the POCSO Act
19.3. Section & of the POCSO Act reads as:

“& Punishment for sexual assault.—Whoever, commiis
sexual assaull, shall be punished with imprisonment of
either description for a term which shall not be less than
three vears but which may exitend to five years, and shall
also be liable io fine. "

19.4. It is recommended that Section 8 shall be re-numbered as sub-
section (1) and the following shall be inserted as sub-sections (2), (3),
(4), (5), (6) and (7):

(2) Norwithstanding anvthing contained in sub-section (1),
where the child on whom the offence is committed, was at
the time of commission of the offence, of the age sixteen or
above, and where the Special Court is satisfied, for
reasons to be recorded in writing, that the relationship
between the accused and the child has been intimate, the
court may, in its discretion, impose any lesser sentence on
the accused than the minimum sentence prescribed under
sub-section (1), taking into account all the facts and
circumstances of the case.

(3) While considering the facts and circumstances
mentioned in sub-section (2), the Special Court shall take
info account the following:

(a) that there was tacit approval of the child, though not
consent in law, for the acts leading to the offence.

(h) that the difference in age between the accused and the
child is not more than three years;

fc) that the accused has no criminal amecedents;

:-f"
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(d) that the accused bears good conduct after the
occurrence of the offence;

fe) that there is no element of undue influence, fraud,
misrepresentation, coercion, force, violence or deceit
perpetrated on the child by the accused or any other
person on behalf of the accused; or any element indicating
child irafficking;

(f} that the accused is not in a dominating position fo
intimidate the child, parents or relatives of the child or the
wilnesses;

(g) that there is no change in the social or cultural
background of the child indicating an element of
manipulation or indoctrination; and

(h) that the child was not used by the accused or at his
instance by any other person for pornographic purposes
ar for any illegal or immoral activity.

(4) While considering the facis and circumsiances
mentioned in sub-section (2), the Special Court may also
take into account the following:

fa) that the accused married the child on attaining
majority of the child and they are leading a happy married

life:

(h) that the family members of the accused or that of the
child or that of bath of them accepred and approved the
relationship between the accused and the child,

(¢) whether any child was born in the relationship between
the accused and the child;

(d) amy other similar and convincing circumstances for
exercising the discretion by the Special Court.

Explanation:- Mere claim of marriage or birth of a child
in the relationship between the accused and the child, shall
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not ipso facto entitle the accused for a lesser sentence
unfess the circumstances menifoned under sub-section (3)
are salisfied.

(3) Any accused to whom sub-sections (2), (3) and (4), as
the case may be, apply would not be disentitled to the
lesser sentence merely because he committed sexual
assauli on the child more than once or repeaiedly,
notwithstanding anyvthing contained in clause (1) of section
9

(6) The Special Court may get the assistance of
experienced psvchologists or psycho-social workers or
other experts for the purpose of ascertaining any of the
matters relating to sub-sections (2), (3) and (4).

(7) The Special Court may pass such orders as are
necessary for protecting the interests of the child il the
child attains the age of eighteen years.

C.  Inclusion of Provise and Explanation in Section 18 of the JJ
Act, 2015

19.5. Section 18 of the JJ Act reads as:

“18. Orders regarding child found 1o be in conflict with
law.—( 1) Where a Board is satisfied on inguiry that a child
irrespective of age has committed a petty offence, or a
serious offence, or a child below the age of sixteen years
has committed a heinous offence, or a child above the age
of sixteen years has committed a heinous offence and the
Board has, after preliminary assessment under Section 135,
disposed of the matter then, notwithstanding anyvihing
contrary contained in any other law for the time being in
force, and based on the nature of offence, specific need for
Supervision or infervention, circumsiances as brought out



in the social investigation report and past conduct of the
child, the Board may, if it so thinks fir—

fa) allow the child to go home after advice or admonition
by following appropriate inguiry and counselling to such
child and to his parents or the guardian;

(b} direct the child 1o participate in group counselling and
similar activities;

(¢} arder the child to perform community service under the
supervision of an organisation or institution, or a specified
person, persons or group of persons identified by the
Board,

(d) order the child or parents or the guardian of the child
to pay fine. Provided that, in case the child is working, it
may be ensured that the provisions of any labour law for
the time heing in force are not violated;

fe} direct the child 1o be released on probation of good
conduct and placed under the care of any parent, guardian
or fit person, on such pareni, guardian or fit person
executing a bond, wirh or without surety, as the Board may
require, for the good behaviour and child’s well-being for
any period not exceeding three vears;

(f) direci the child 1o be released on probation of good
conduct and placed under the care and supervision of any
fit facility for ensuring the good behaviour and child’s
well-being for anv period not exceeding three vears;

(g} direct the child to be sent to a special home, for such
period, not exceeding three vears, as it thinks fir, for
providing reformative services including education, skill
development, counselling, behaviowr modification
therapy, and psvchiatric support during the period of stay
in the special home: Provided that if the conduct and
behaviour of the child has been such that, it would not be
in the child's interesi, or in the interest of other children
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housed in a special home, the Board may send such child
to the place of safety.

(2) If an order is passed under clauses (al 1o (g) of sub-
section (1), the Board may, in addition pass orders to—
(i) atrend school; or

(ii) attend a vocational training centre; or

(iii) attend a therapewiic cenire; or

(iv) prohibit the child frem visiting, frequenting or
appearing at a specified place; or

(v) undergo a de-addiction programme.

(3) Where the Board afier preliminary assessment under
section 13 pass an order that there is a need for trial of the
said child as an adult, then the Board may order transfer
of the trial of the case to the Children’s Court having
Jurisdiction to try such offences.”

19.6. It is recommended that the following proviso and explanation be
added to Section 18 of the Juvenile Justice (Care and Protection of
Children) Act, 2015:

Provided that where a child in conflict with law is found to
have committed any sexual offence under the Protection of
Children from Sexual Offences Act, 2012 [Aet 32 of 2012]
ar any ather law for the time being in force against a child
aged sixteen or above, having regard to the facts and
circumstances of the particular case, if the Juvenile Justice
Board or the Special Court, as the case may be, is satisfied
that there exist special and adequate reasons, fo be
recorded in writing, it may pass any appropriate
dispositional order under this section.

Explanation:- Special and adequate reasons include the
circumstances listed in the sub-sections (5) and (6} of
Section 4 and sub-sections (3) and (4) of Section 8 of the



Protection of Children from Sexual Offences Act, 2012
[Act 32 of 2012].

D.  Amendment in the Indian Penal Code
19.7. Amendment in Section 375 or 376 of the IPC. as is found
suitable, is required to be made in the context of what is stated in

Chapter 18 paragraph 18.10 of this Report.

E.  Spreading Awareness regarding Child Sexual Abuse, Sexual &
Reproductive Health as well as the provisions of the POCSO Act

19.8. In order to ensure that children get the best environment to grow
and flourish, it is necessary 1o increase awareness regarding child
sexual abuse and the varied forms it can take, Further, as a part of their
school curriculum, children can be made aware of their body and
various physiological and psychological changes they experience as a
part of growing up. Information about sex and the ill-effects of
engaging in it al a young age can better equip children to make healthier
and safer choices in life. Comprehensive and age-appropriate sex
education should be made a mandatory part of school curriculum and
government programs like Rashtriva Kishor Swasthya Karyakram
should be utilised to inform and empower the adolescent population of

India.

The Commission recommends, accordingly.

REELS 5

124



A
‘ﬂ

| Justice Ritu Raj Awasthi|

Chairperson

e g‘j’;""@;@_}“‘“ﬂ. - p. "2

[Justice K.T. Sankaran|  [Prof. (Dr.) Anand Paliwal] |Frui'+ D.P. Verma|
Member Member Member

[Mr. K. Biswal] [Dr. Niten Chandra] [Dr. Reeta Vasishta]
Member Secretary Member (Ex-Officio) Member ( Ex-Officio)



N B

|Mr. M. Karunanithi]

Part-time Member

ol

[

|Prof. (Dr.) Raka Aryal

Part-time Member

126



