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I am pleased to forward you Report No, 279 of the Law Commission of India on "Usage of
the Law of Sedition". The Law Commission received a reference from the Ministry of Home

Affairs, Govemment of India, vide letter dated 29s March,2016, addressed to the Department

oflegal Affairs, Ministry oflaw & Justice, for a study ofthe usage ofthe provision ofSection
124A ofthe Indian Penal Code, 1860 (lPC) and suggest amendments, ifany.

The constitutionality of Section l24A of IPC was challenged before the Hon'ble Supreme

Court in S.G. Vombatkere v. Union of India [(2022) 7 SCC 433]. The Union of India assured

the Hon'ble Supreme Court that it was re-examining Section l24A and the Court may not

invest its valuable time in doing the same. Pursuant to the same and vide order passed on I lrh
May,2022, the Hon'ble Supreme Court directed the Central Govemment and all the State

Covemments to refrain from registering any FIR or taking any coercive measures. while
suspending all continuing investigations in relation to Section 124A. Further, it also directed

that all pending trials, appeals, and proceedings be kept in abeyance.

The 22nd Law Commission, after the appointment of the Chairperson and other Members vrTe

notification dated 7th November, 2022, immediately took up this reference and is submitting
this final Repo( lor your kind consideration. We undertook a comprehensive study of the law
relating to sedition and its usage in India, tracing its genesis and development. The Commission

also analysed the history ofsedition, both in colonial and independent India, the law on sedition

in various jurisdictions, and the various pronouncements of the Hon'ble Supreme Court and

the Hon'ble High Courts on the subject-matter.

Consequently, the Law Commission is of the considered view that Section l24A needs to be

retained in the Indian Penal Code, though certain amendments, as suggested, may be introduced
in it by incorporating the rotio decidendi of Kedar Nath Singh v. State of Bihar [AIR 1962 SC

9551 so as to bring about greater clarity regarding the usage of the provision. We further
recommend that the scheme of punishment provided under the said section be amended to
ensure that it is brought in parity with the other offences under Chapter VI of IPC. Moreover,
cognizant of the views regarding the misuse of Section 124A,lhe Commission recommends
that model guidelines curbing the same be issued by the Central Govemment. In this context,
it is also altematively suggested that a provision analogous to Section 196(3) of the Code of
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Criminal Procedure, 1973 (CrPC) may be incorporated as a proviso to Section 154 ofCrPC,
which would provide the requisite procedural safeguard before filing of a FIR with respect to

an oflence under Section l24A of IPC.

The reasons leading upto these recommendations have been deliberated over in detail in the

enclosed Report and the Commission is olthe firm belief that incorporating the same would

go a long way in addressing the concems associated with the usage ofthis provision.

With warmest regards,

Yours sincerely,

2- tf .9 )n9
(Justice Ritu Raj Awasthi)

Shri Arjun Ram Meghwal
Hon'ble Minister of State (lndependent Charge)

Ministry of Law & Justice

Government of lndia
Shastri Bhawan

New Delhi -1 10001.
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Upon receiving the terms of reference for the subject-matter of this Report, the Law

Commission held extensive deliberations with all the relevant stakeholders, scholars,

academicians, intellectuals, etc. Pursuant to the preliminary research conducted on this subject,

the Law Commission floated a Consultation Paper on "Sedition" on its website, inviting views

and suggestions from the concemed intelligentsia and the public in general. We are much

thankful to all the people who took out their valuable time to fumish their comments and

submissions on the law relating to sedition.

Having taken into consideration the suggestions so fumished, the Commission held further

consultations with professors and academic experts to unravel the intricacies of the subject-

matter. We express our heartfelt thanks to all such individuals. In particular, we would like to

express our gratitude to Prof. (Dr.) Anurag Deep, Indian Law lnstitute, New Delhi, for holding

in-depth discussions with us on the subject at hand. His insightful inputs have helped us

navigate through complex legal frameworks with ease.

The Commission gratefully acknowledges the commendable assistance rendered in the

preparation of this Report by Mr. Rishi Mishra, Mr. Gaurav Yadav and Mr. Shubhang

Chaturvedi, who worked as Consultants. We place on record our deepest adulation for their

painstaking efforts in research and drafting of this Report.
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USAGE OF THE LAW OF SEDITION

I.INTRODUCTION

A. Terms of Reference

1.1 The Law Commission received a reference from the Ministry of Home

Affairs, Govemmentof India, vide letter dated 291h March, 2016,

addressed to the Department of Legal Affairs, Ministry of Law & Justice,

with a copy to the Law Commission of India, for a study of the usages of

the provision of Section l24A of the Indian Penal Code and suggest

amendments, if any. The said letter also mentioned that since the Law

Commission is already undertaking a comprehensive review of the

Criminal Laws, it may also look into the issues relating to Section l24A

of the IPC during the course of such review. Here, it is also pointed out

that vide letter dated 7th July, 2010, the then Home Minister made a

reference to the then Law Minister for a comprehensive review of the

Criminal Laws by the Law Commission of India and accordingly, the

Department of Legal Affairs sent this reference to the Law Commission

vide lelter dated l4th June, 2013 for a comprehensive review of the

Criminal Laws.

1.2 As far as the comprehensive review of the Criminal Laws is concemed,

it is pertinent to note that the 2l't Law Commission started working on

this proj ect in piecemeal and submitted six Reports, namely, Report Nos.

264, 267 ,268, 27 I , 273 and,277 , covering various aspects relating to the

Criminal Justice System.

The22nd Law Commission, in its first meeting held on 17'h January,2023

discussed this issue of usage of the law of sedition and was of the

r.3
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considered view that it requires a detailed examination, keeping in mind

the various developments in the recent past. In this regard, the

Commission requested the Ministry of Home Affairs vide letter dated 16th

January, 2023 to furnish their comments. Reminder letters were also

issued by the Commission. However, looking into the urgency of the

matter, the Commission has discussed this issue with various

stakeholders and scholars and made a detailed research on the subject-

matter, thus finalising this Report.

B. Genesis and Development of the Concepl of Sedition

1.4 The origin of the law on sedition can be traced back to the English Law.

In feudal England, 'sedition' comprised those libels and slanders that

would alienate the rulers from their subjects.r Traditionally, the legal

elements of 'sedition' were obscure and thus, failed to provide a precise

definition. The offences which would now be classified as 'sedition' were

prosecuted under 'treason' or under scandalum magnatum or even under

martial law.2

1.5 At the end of the sixteenth century, a newer connotation for the term

'sedition' began to emerge - the notion of inciting by words or writings,

disaffection towards the state or its constituted authority.r This secondary

definition gave rise to an understanding of 'sedition' as being distinct

from treason and not necessarily entailing direct involvement in violent

actions, but rather serving as potential triggers for such acts.

I Roger B. Manning, "The Origins of the Doctrine of Sedition" 12 Albion: A Quarterly Journal Concerned with
Btitish Studies 100 (1980).
2 Australian Law Reform Commission, *lo4u Repon on Fighting Words: A Review of Sedition Laws in
Australia" 5l (July 2006) (hereinafter "Report on Fighting Words").
3 Id- at 3.
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1.6 In I 606, the Court of Star Chamb er in de Libellis Famosis,a outlined the

essential elements of seditious libel, thus laying down the foundation of

the offence of 'seditious libel' in the United Kingdom.s The Chamber

defined 'sedition' as speaking of inflammatory words, publishing certain

libels, and conspiring with others to incite hatred or contempt for persons

in authority in which the truth and falsity of libel was immaterial.6 This

doctrine of seditious libel persisted even after the Court of Star

Chamber's abolition in 1641 and influenced common law libel and

slander doctrines for over two centuries. It emphasised that it was the

mere tendency of criticism to undermine the govemment that rendered

the conduct a criminal offence.

1.7 The classic definition of 'seditious intention' is found in Sir James

1.8

Stephen's Digest of the Criminal Law, published in 1887:

"A seditious intention is an intention to bring into hatred or
contempt, or to excite disaffection against the person of, Her
Majesty, her heirs or successors, or the government and
constitution of the United Kingdom, as by law established, or
either House of Parliament, or the administration ofjustice, or to
excite Her Majesty's subjects to attempt, otherwise than by lawful
means, the alteration of any matter in Church or State by law
established, or to incite any person to commit any crime in
disturbance of the peace, or to raise discontent or disaffection
amongst Her Majesty's subjects, or to promote feelings of ill-will
and hostility between dffirent classes of such subjects. "T

Keeping sedition in mind, Stephen classified three types of conduct. One,

crime of treason; two, that penal conduct which involves force or

violence; and third, the conduct which fell in between the two. This

conduct, which falls short of treason, and on the other hand, does not

a 77 Eng Rep 250 (KB 1606).
5 William T. Mayon, "Seditious Libel and the Lost Guarantee ofa Freedom ofSpeech" 84 Columbia Lqw Review
l0s (1984).
6 Anushka Singh, Se dition in Liberql Democracies 75 (Oxford University Press, New Delhi, 2018)
7 James F. Stephen, ,4 Digest of the Crininal L&! 66 (MacMillan, London, 4th edn, 1887).
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involve the use of force or violence was intended to be the offence of

'sedition'.8 Thus, sedition came to be interpreted as words that fell short

of treason and did not directly involve, although they might lead to, acts

of violence.e

Stephen's definition makes sedition a conduct crime as well as a

consequence crime. When the conduct is unlawful display of

dissatisfaction with the govemment, it amounts to sedition. At the same

time, if the conduct by itself is not culpable, however,, the natural

consequence of the conduct is dissatisfaction with the govemment, it also

amounts to sedition.ro

C. Origin and Development of the Law of Sedition in lndia

1.10 The law of sedition has a very chequered history in India. Macaulay's

Draft Penal Code ( I 83 7- 1 839) provided for a Clause which incorporated

the offence of sedition as follows:

"Section I l3: Whoever by words either spoken on intended to be
read, or by signs or by visible representations, attempts to excite

feelings of disaffection to the Government established by law in
the territories of the East India Company among any class of
people who live under that Government, shall be punished with
banishment for life orfor any term, from the territories of the East
India Company, to which fine may be added, or with simple
imprisonmentfor a term which may extend to three years, to which

fine may be added or withJine.

Explanation. Such a disapprobation of the measures of the
Government as is compatible with a disposition to render
obedience to the lawful authority of the Government against
unlawful attempts to subvert or resist that authority is not

8 H.J. Stephen & L. Crispin Warmington (eds.), Mtephen Commentaries on the Laws of Englond 141
(Butterworth & Co., London, 2l'r edn, 1950)
e tbid.
to lhid.

{

1.9

V



1.11

disaffection. Therefore, the making of comments on the measures
of the Government, with the intention of exciting only this species
of disapprobation is not an offence within this clause. " | |

Ten years after the first draft, the Second Report on the Indian Penal Code

was presented by the Law Commission in 1846. Even though there was

opposition to the provision, the majority in the Law Commission did not

accept the objections as, in comparison to documented writing, the

influence of a speech by an expert speaker is easy, sudden and more

dangerous.l2

1.12 Sir John Romilly, the Chairman of the Second Pre-Independence Law

Commission commented upon the quantum of the punishment proposed

for sedition on the ground that in England the maximum punishment had

been three years, thereby suggesting that in India it should not be more

than five years.13

L13 However, when the Macaulay's draft received its final shape in the form

of enactment of the Indian Penal Code (hereinafter "IPC") in 1860, this

section was not included. This was surprising for many. Mr. James

Stephens, when asked about this omission, referred to the letter written

by Sir Barnes Peacock to Mr. Maine, wherein he had remarked:

"l have looked into my notes and I think the omission of a section
in lieu of section I l3 of the original Penal Code must have been
through mistake [...] I feel however that it was an oversight on
the part of the committee not to substitute for section I I 3 ".tJ

rrA Penal Code prepared by the Indian Law Commissioners and published by the command ofthe Govemor
General of India in Council (Bengal Military Orphan Press, Calcutta, 1837) avoilable ot:
https://play.google.com/books/reader?id=QjBAAAAYAAJ&pg=GBS.RA I -PA l2&hl:en (last visited on Feb.
16,2023).
I2 A Chandrachud, Republic of Rhetoric: Free Speech and the Constilulion of lndra 5 (Penguin, 2017).
13 Hari Singh Gour, ll Penal Law of lndia 1232 (Law Publishers (lndia) Pvt. Ltd., Allahabad, I I'h edn., 201 I ).
ra Arvind Ganachari, Nationalism and Sociul Reforn in a Colonial Situation 55 (Kalpaz, Delhi, 2005).
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1.14 Mr. James Stephen, thereafter, set out to rectifu this omission.

Consequently, sedition was included as an offence under Section 124A

of IPC through the Special Act XVII of 1870. This section was in line

with the Treason Felony Act, 1848 that penalised seditious expressions.r5

One of the reasons cited by Stephen for introducing this section was that

in the absence ofsuch provision, this offence would be penalised under

the more severe common law of England.r6 Therefore, the adoption of

this section was projected as an obvious choice for protecting freedom of

expression from the stricter common law. According to Stephen, the

adopted clause was "much more compressed, much more distinctly

expressed, and freed from great amount of obscurity and vagueness with

which the law of England was hampered".rT The intent of the section was

to punish an act of exciting feelings of disaffection towards the

government, but this disaffection was to be distinguished from

disapprobation. Thus, people were free to voice their feelings against the

government as long as they projected a will to obey its lawful authority.rs

15 Treason Felony Act, 1848, ovailable a/ https://www.legislation.gov.ukiukp galYictl l l-12/12/section/3 (last
visited on Feb 16,2023). Section 3 ofthe Act stipulated that:

" lf any person whalsoeyer shall, within the United Kingdom or without, compqss, imagine, inyenl, deyise,
or intend to deprive or depose our Most Gracious Lady the Queen, from the style, honour, or royal nane of
lhe imperial crown ofthe United Kingdom, or ofany other ofher Mqjesty's dominions and countries, or to
levy war against her Majesty, within qny part of the United Kingdom, in order by force or constrqint to
compel her to change her ueqsures or counsels, or in order to put qny force or constrqint apon or in order
to intimidqle or overcwe both Houses or eilher House of Parliament, or to moye or stir any foreigner or
strunger wilh force to invade the United Kingdom or any olher of her Mojesty's dominions or countries
under the obeisance of her Mqjesty, and such compassings, ima&inqtions, inyenlions, deyices, or intentions,
or ony ofthem, shall express, utter, or declare, by publishing any printing or writing or by dny overt act or
deed, every person so ofending shctll be guilry of.felony, and being convicted thereof sholl be liqble to be
transported beyond the seqs for the term of his or her natural life."

t6 
Queen Emperor v. Jogendra Chunder Bose, (1892) l9 ILR Cal 35.

17 W.R. Donogh, ,4 Treatise on the L@e of Sedition and Cogndte Offences in British tndiq 2 (Thacker, Spink and
Co., Calcutta, l91l) availoble at:http://archive.org/stream/onlawofsedition00dono#page/2/mode/2up (last visited
on Feb. 16,2023).
tt lbid-

6

1.15 Section l24Aof IPC was amended in 1898 by the Indian Penal Code

(Amendment) Act, 1898 (Act V of 1898), providing for punishment of
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'transportation for life' or any shorter term. While the former section

defined sedition as exciting or attempting to excite feelings of disaffection

to the Government established by law, the amended section also made

bringing or attempting to bring in hatred or contempt towards the

Govemment established by law, punishable. re The provision was

amended by Act No. 26 of 1955, substituting the punishment as

'imprisonment for life and/or with fine or imprisonment for three years

and/or with fine'.

1.17 The Prevention of Seditious Meetings Act, 1911, repealed the Act of

1907. Section 5 thereof enabled the statutory authorities to prohibit a

public meeting in case such a meeting was likely to provoke sedition or

disaffection or to cause disturbance ofpublic tranquillity. Violation ofthe

provisions of the Act was made punishable with imprisonment for a term,

which could extend to six months or fine or both. The said Act of 1911

stood repealed vide Repealing and Amending (Second) Act (Act No. IV

of 2018).

re K.l. Vibhute, P.S. A. Pilloi's Criminal Law 335 (Lexis Nexis Butterwonhs, Nagpur,20l2)

,7

I . 16 The Westminster Parliament enacted the Prevention of Seditious

Meetings Act, 1907, in order to prevent public meetings likely to lead to

the offence of sedition or to cause disturbance as in many parts of India,

meetings were held against the British rule, with the main objective of

overthrowing the Government.

\-



2.1 The Law Commission has previously dealt with the issue of 'sedition'. In

its 39th Report (1968) titled "The Punishment of Imprisonment for Life

under the Indian Penal Code", the Law Commission recommended that

offences like sedition should be punishable either with imprisonment for

life or with rigorous or simple imprisonment which may extend to three

years, but not more.2o

2.2

"6. 16. The elements mentioned in this article which are relevant
to the offence of sedition are integrity of India, security of the State
and public order. The section has been found to be defective
because "the pernicious tendency or intention" underlying the
seditious utterance has not been expressly related to the interests
of integrity or security of lndia or of public order. Ilefeel that this
defect should be removed by expressing the mens rea as
" intending or knowing it to be likely to endanger the integrity or
security of India or ofany State or to cause public disorder.

6.17. Another defect noticed in the definition of sedition is that it
does not take into account disaffection towards (a) the
Constitution, (b) the Legislature, and (c) the administration of
justice, all of which would be as disastrous to the security of the
State as disaffection towards the executive Government. These

aspects are rightly emphasised in defining sedition in other Codes
and we feel that Section I 24A should be revised to take them in.

6.18. The punishment providedfor the offence is very odd. It could
be imprisonment of lde, or else, imprisonment upto three years

20 Law Commission of tndia, "39s Report on The Punishment of Imprisonment for Life under the Indian Penal
Code" (July, I968).
2r Law Commission of Indi4 "42"d Report on the Indian Penal Code" (June, l97l).

li

2. PREVIOUS REPORTS OF THE COMMISSION

The issue of sedition was further considered by the Law Commission in

its 42nd Repon (1971) titled "lndian Penal Code", wherein the

Commission undertook a holistic review of Section l24A.2t The Law

Commission recommended that:

)^
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2.4

22 ld. at 149.
23lbid.
2a Law Commission oflndia, "43'd Report on Offences Against the National Security" (Aug., l97l )

only, but nothing in between. The Legislature should, we think,
give afirmer indication to the Courts of the gravity of the offence
by fixing the maximum punishment at seven years' rigorous
imprisonment and fine. " 2 )

The Law Commission, thus, recommended that Section l24A of IPC be

revised as follows:

" 124A. Sedition - Whoever by words, either spoken or written, or
by signs, or by visible representation, or other-wise, excites, or
attempts to excite, disaf.fection towards the Constitution, or the
Government or Parliament of India, or the Government or
Legislature ofany State, or the administration ofjustice, as by low
established, intending or lcnowing it to be likely thereby to
endanger the integrity or security of lndia or of any State, or to
cause public disorder, shall be punished with rigorous
imprisonment for a term which may extend to seven years, and
shall also be liable tofine.

Explanation I: The expression "disaffection" includesfeelings of
enmity, hatred or contempt.

Explanation 2: Comments expressing disapprobation of the
provisions of the Constitution, or of the actions of the
Government, or of the measures of Parliament or a State
Legislature, or of the provisions for the administration ofjustice,
with a view to obtain their alteration by lawful means without
exciting or attempting to excite disaffection, do not constitute an
offence under this section. "23

The 43rd Report of the Law Commission on "Offences Against the

National Security" ( 1971 ), also dealt with 'sedition' as part of the

National Security Bill, 1971. Section 39 of this Bill dealt with 'Sedition',

which was merely a reiteration of the revised section as proposed by the

42nd Report.2a

h"



2.5 The 267th Report of the Law Commission on "Hate Speech" (2017),

distinguished between 'sedition' and 'hate speech', providing that the

offence of hate speech affects the State indirectly by disturbing public

tranquillity, while sedition is directly an offence against the State.25 The

Report adds, that to qualifo as sedition, the impugned expression must

threaten the sovereignty and integrity of India and the security of the

state.26

25 Law Commission ofIndi4 "267h Report on Hate Speech" (Mar..2017).
26 ld. at 45-

I0
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3. CONSTITUENT ASSEMBLY DEBATES ON SEDITION

3.1 Even though the rights to be included in the Constitution were considered

to be fundamental and enforceable by the courts, the Constituent

Assembly members very well realized that these rights cannot be

absolute.2T The two strongest advocates of the limitation of fundamental

rights were Shri A. K. Ayyar and Shri K. M. Munshi. With one or two

exceptions, their fellow members supported them in this endeavour.2s

Vehemently arguing his case for restricting the fundamental rights while

referring to the then unrest in Assam and Bengal, and to the communal

riots in the Punjab and NWFP, Shri Ayyar in one of his letters to Sir B.N.

Rau, remarked:

"The recent happenings in dffirent parts of lndia have convinced
me more than ever that all the Fundamental Rights guaranteed
under the Constitution must be subject to public order, security,
and safety, though such a provision may to some extent neutralize
the effect of the rights guaranteed under the Constitution. "2e

J.: It has been at times perceived in certain quarters that the offence of

sedition is at loggerheads with the express intent of the framers of the

Constitution, on account ofbeing violative ofthe freedom ofspeech and

expression under Article l9( I )(a) of the Constitution. Therefore, it is

imperative for us to revisit the proceedings of the Constituent Assembly

and the deliberations held therein regarding sedition. On 24'h January,

1947,the Constituent Assembly voted to create an 'Advisory Committee'

to prepare a report on fundamental rights. Sardar Vallabh Bhai Patel, the

Chairman of the Advisory Committee, presented the 'lnterim Report of

the Advisory Committee on Fundamental Rights to the Constituent

27 Granville Austin, The lndian Corctitution: Cornerstone ofa Nqtion 68 (Clarendon Press, Oxford, 1966).
28 ld- at 69.
2e ld. at7o.
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Assembly of India' on 29'h April, 1947.30 Clause 8(a) of this Interim

Report provided for the fieedom ofspeech and expression.The proviso

to this clause containing "publication or utterance of seditious matter",

was made one of the grounds to restrict the freedom of speech and

expression. The proviso lo Clause 8(a) read as follows:

(a)The right of every citizen to freedom of speech and expression:
...provision may be made by law to make the publication or
utterance of seditious, obscene, blasphemous, slanderous,
libellous or defomatory matter actionable or punishable.3l

3.3 The aforesaid proviso to Clause 8(a) ofthe Interim Report corresponds

to Article l3(2) of the Draft Constitution presented before the Constituent

Assembly on 21't February,1948. Thus, in the first reading of the Draft

Constitution, sedition was provided as one of the restrictions on the

fundamental right to free speech and expression. The said Clause 2 of

draft Article 13 read as follows:

(2) Nothing in sub-clause (a) of clause (l) of this article shall
affect the operation of any existing law, or prevent the State from
making any law, relating to libel, slander, defamation, sedition or
any other matter which offends against decency or morality or
undermines the authority or foundation of the State.

3.4

said:

r0 lnterim reporl ofthe Advisory Committee on Fundamental Rights to the Constituent Assembly oflndia, 1947;
See lll Constituent Assembly Debates, 399.
1t ld. at i.
12 Vll Constituent Asseubly Debates, 4O.

l2

Dr B.R. Ambedkar, the Chairman of the Drafting Committee, while

introducing the Draft Constitution, highlighted the nature of fundamental

rights that were to be enshrined in the Indian Constitution and also those

provided in the Constitution of the United States. During the discussion,

Dr Ambedkar asserted that the fundamental rights in the US Constitution

were not absolute and were subject to restrictions on the basis ofvarious

doctrines propounded by the US Supreme Court time and again.32 He

t
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"Dr B.R. Ambedkar:

I am sorry to say that the whole of the criticism aboutfundamental
rights is based upon a misconception. In the first place, the
criticism in so far as it seel<s to distinguish fundamental rights

from non-fundamental rights is not sound. It is incorrect to say
that fundamental rights are absolute while non-fundamental
rights are not absolute. The real distinction between the two is
that non-fundamental rights are created by agreement between
parties while fundamental rights are the gtft of the law. Because

fundamental rights are the gtft ofthe State it does notfollow that
the State cannot qualify them.

In the second place, it is wrong to say that fundamental rights in
America are absolute. The dffirence between the position under
the American Constitution and the Draft Constitution is one of
form and not ofsubstance. That thefundamental rights in America
are not absolute rights is beyond dispute. ln support of every
exception to the fundamental rights set out in the Draft
Constitution one can refer to at least one judgment of the United
States Supreme Court. It would be sufrcient to quote one such
judgment of the Supreme Court in justification of the limitation on
the right offree speech contained in Article 13 of the Draft
Constitution. In Gitlow Vs. New York in which the issue was the
constitutionality of a New York "criminal anarchy " law which
purported to punish utterances calculated to bring about violent
change, the Supreme Court said:

"lt is a fundamental principle, long established, that the

freedom of speech and of the press, which the Constitution
secures, does not confer an absolute right to speak or
publish, without responsibility, whatever one may choose, or
an unrestricted and unbridled license that gives immunity for
every possible use of language and prevents the punishment
of those who abuse this freedom."

It is therefore wrong to say that the fundamental rights in America
are absolute, while those in the Draft Constitution are not.

In America, thefundamental rights as enacted by the Constitution
were no doubt absolute. Congress, however, soon found that it
was absolutely essential to qualify these fundamental rights by

l3
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limitations. ll'hen the question arose as to the constitutionality of
these limitations before the Supreme Court, it was contended that
the Constitution gave no power to the United States Congress to
impose such limitation, the Supreme Court invented the doctrine
ofpolice power and refuted the advocates ofabsolute fundamental
rights by the argument that every state has inherent in it police
power which is not required to be conferred on it expressly by the
Constitution. To use the language of the Supreme Court in the
case I have already referred to, it said:

" That a State in the exercise of its police power may punish
those who abuse this freedom by utterances inimical to the
public welfare, tending to corrupt public morals, incite to
crime or disturb the public peace, is not open to question. . .

3.5

What the Draft Constitution has done is that instead of
formulating fundamental rights in absolute terms and depending
upon our Supreme Court to come to the rescue of Parliament by
inventing the doctrine of police power, it permits the State directly
to impose limitations upon the fundamental rights. There is really
no dffirence in the result. What one does directly the other does

indirectly. In both cases, thefundamental rights are not absolute. "

In the second reading of the Draft Constitution, the Constituent Assembly

on l't December, 1948, again debated the draft Article 13.33 Shri

Damodar Swarup Seth, criticizing the draft Article to have been clumsily

drafted, said:

"Damodar S. Seth: Sir, this article 13 guarantees freedom of
speech and expression, freedom to assemble peaceably and
without arms, to form association and unions, to move freely
throughout the territory of India, to sojourn and settle in any
territory, to acquire and hold and dispose of property, and to
practice any profession or trade or business. While the article
guarantees all these freedoms, the guarantee is not to affect the
operation of any existing law or prevent the State from making
any law in the general interests of the public. Indeed, Sir, the
guarantee of freedom of speech and expression which has been
given in this article, is actually not to affect the operation of any
existing law or prevent the State from making any law relating to
libel, slander, defamation, sedition and other matters which

31 ld. at'7ll
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offend the decency or morality of the State or undermine the
authority orfoundation ofthe State. It is therefore clear. Sir, that
the rights guaranteed in article 13 are cancelled by that very
section and placed at the mercy or the high-handedness of the
legislature. These guarantees are also cancelled, Sir, when it is
stated that, to safeguard against the offences relating to decenry
and morality and the undermining of the authority or foundation
of the State, the existing law shall operate. This is provided for in
very wide terms. So, while certain kinds of freedom have been
allowed on the one hand, on the other hand, they have been taken
away by the same article as I have just mentioned. To safeguard
against " undermining the authority or foundation of the State" is
a tall order and makes the fundamental right with regard to
freedom of speech and expression virtually ineffectual. It is
therefore clear that under the Draft Constitution, we will not have
any greaterfreedom of the press than we enjoyed under the cursed

foreign regime and citizens will have no means of getting a
sedition law invalidated, however /lagrantly such a law may
violate their civil rights. Then, Sir, the expression 'in the interests
of general public' is also very wide and will enable the legislative
and the executive authority to act in their own way. Very rightly,
Sir, Shri S. K. Vaze of the Servants of India Society while
criticising this article has pointed out that if the malafides of
Government are not proved--and they certainly cannot be proved-
-then the Supreme Court will have no alternative but to uphold the
restrictive legislation. The Draft Constitution further empowers
the President, Sir, to issue proclamations of emergency whenever
he thinks that the security of India is in danger or is threatened by
an apprehension ofwar or domestic violence. The President under
such circumstances has the power to suspend civil liberty. Now,
Sir, to suspend civil liberties is tantamount to a declaration of
martial law. Even in the United States, civil liberties are never
suspended. l{hat is suspended there, in cases of invasion or
rebellion, is only the habeas corpus writ. Though individual
freedom is secured in this article, it is at the same time restricted
by the will of the legislature and the executive which has powers
to issue ordinances between the sessions of the legislature almost
freely, unrestricted by any constitutional provision. Fundamental
rights, therefore, ought to be placed absolutely outside the
jurisdiction, not only of the legislature but also of the executive.
The Honourable Dr Ambedkar, Sir, while justifying the limitations
on civil liberties, has maintained that what the Drafting
Committee has done is that, instead of formulating civil liberties
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3.6

in absolute terms and depending on the aid of the Supreme Court
to invent the doctrine or theory of police powers, they have
permitted the State to limit civil liberties directly.
Now, if we carefully study the Law of Police Powers in the United
States, il will be clearly seen that the limitations embodied in the
Draft Constitution are far wider than those provided in the United
States. Under the Draft Constitution the Law of Sedition, the
Official Secrets Act and many other laws ofa repressive character
will remain intact just as they are. If full civil liberties subject to
Police Powers, are to be allowed to the people of this country, all
laws of a repressive character including the Law of Sedition will
have either to go or to be altered radically and part of the Oficial
Secrets Actwill also have to go. I therefore submit that this article
should be radically altered and substituted by the addenda I have
suggested. I hope, Sir, the House will seriously consider this
proposal of mine. If whatever fundamental rights we get from this
Draft Constitution are tempered here and there and if full civil
liberties are not allowed to the people, then I submit, Sir, that the
boon of fundamental rights is still beyond our reach and the
making of this Constitution will prove to be of little value to this
country. "31

Shri Mahboob Ali Baig Sahib Bahadur moved the amendment for the

deletion of Clauses (2) to (6) fiom the Draft Article 13 and to add a single

proviso lo Clause (1), which read, "provided, however that no citizen in

the exercise of the said right, shall endanger the security of the State,

promote ill-will between the communities or do anything to disturb peace

and tranquillity in the country. "rr While introducing this amendment, he

said:

"Mahboob Ali Boig Sahib Bahadur: "Mr. Vice-President, Sir, to
me it loolrs as if thefundamental rights are listed in clause (l) only
to be deprived of under clauses (2) to (6), for in the first place,
these fundamental rights are subject to the existing laws. If in the
past the laws in force, the law-less laws as I would call them, the
repressive laws, laws which were enacted for depriving the
citizens of their human rights, if they have deprived the citizens of
these rights under the provisions under clauses (2) to (6), they will

)1 ld. at'712-13
15 ld. at 725.
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3.7

3.8

continue to do so. The laws that I might refer to as such are the

Criminal Law Amendment Acts. the Press Acts and the several
Security Acts that have been enacted in the Provinces. And these

clauses (2) to (6) further say that if the existing laws are not
rigorous, repressive and wide enough to annihilate these rights,
the States as defined in article 7 which covers not only
legislatures, executive Governments and also the local bodies,
nay, even the local authorities can complete the havoc. I am not
indulging in hyperbole or exaggeration. I shall presently show
that there is not an iota of sentiment or exaggeration in making
this criticism. Fundamental rights are fundamental, permanent,
sacred and ought to be guaranteed against coercive powers ofa
State by excluding the jurisdiction of the executive and the
legislature. If the jurisdiction of the executive and the legislature
is not excluded, these fundamental rights will be reduced to
ordinary rights and cease to be fundamental. That is the import,
t he s ignifi c anc e of fundamental r i ghts. "36

Amongst these concerns, Shri K.M. Munshi proposed an amendment to

Clause (2) of the draft Article 13. The said amendment read as:

"(2) Nothing in sub-clause (a) of clause (l) of this article shall
affect the operation of any existing law, or prevent the State from
making any law relating to libel, slander, defamation, or any
matter which offends against decency or morality or which
undermines the security of, or tends to overthrow, the State. "31

Through this amendment, Shri K.M. Munshi sought to omit the word

'sedition' and substitute it with 'which undermines the security of, or

tends to overthrow, the State'. He stated that the object of the amendment

was to remove the word 'sedition', which was of doubtful and varying

import and to introduce words which constituted the crux of an offence

against the State. Thus, it can be safely concluded that Shri Munshi, while

introducing this amendment, was expressly mindful of the origins of

Section l24A and the judicial pronouncements by the Courts which had

36 ld. at728
11 ld. at'131
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watered down the ambit of Section 124A. lt is relevant to quote the

observations made my Shri Munshi in toto for lhe present discussion:

"K.M. Munshi: Sir, the importance of this amendment is that it
seeks to delete the word 'sedition' and uses o much better
phraseologt, viz. "which undermines the security of, or tends to
overthrow, the State. " The object is to remove the word 'sedition'
which is of doubful and varying import and to introduce words
which are now considered to be the gist of an offence against the
State.

I was pointing out that the word 'sedition' has been a word of
varying import and has created considerable doubt in the minds
of not only the members of this House but of Courts of Law all
over the world. Its definition has been very simple and given so

far back in 1868. It says "sedition embraces all those practices
whether by word or deed or writing which are calculated to
disturb the tranquility of the State and lead ignorant persons to
subvert the Government". But in practice it has had a curious

fortune. A hundred and fifty years ago in England, holding a
meeting or conducting a procession was considered sedition.
Even holding an opinion against, whichwill bring ill-will towards
the Government, was considered sedition once. Our notorious
Section 124A of Penal Code was sometimes construed so widely
that I remember in a case a criticism of a District Magistrate was

urged to be covered by Section 124A. But the public opinion has
changed considerably since and now that we have a democratic
Government a line must be drawn between criticism of
Government which should be welcome and incitement which
would undermine the security or order on which civilized life is
based, or which is calculated to overthrow the State. Therefore
the word 'sedition' has been omitted. As a matter of fact the
essence of democracy is Crilicism of Government. The party
system which necessarily involves an advocacy of the replacement
of one Government by another is its only bulwark; the advocacy
of a different system of Government should be welcome because
that gives vitality to a democracy. The object therefore of this
amendment is to make a distinction between the two positions.
Our Federal Court also in the case of Niharendu Dutt Majumdar
Vs King, in lll and IV Federal Court Reports, has made a
distinction between what Sedition meant when the Indian Penal
Code was enacted and Sedition as understood in 1942. A passage

from the judgement of the Chief Justice of India would make the

l
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3.9

position, as to what is an offence against the State at present,
clear. It says at page 50:

"This (sedition) is not made an offence in order to minister
to the wounded vanity of Governments but because where
Government and the law ceases to be obeyed because no
respect is felt any longer for them, only anarchy can follow.
Public disorder, or the reasonable anticipation or likelihood
ofpublic disorder is thus the gist ofthe offence. The acts or
words complained of must either incite to disorder or must
be such as to satisfy reasonable men that that is their
intention or tendency. "

This amendment, therefore, seeks to use words which properly
answer to the implication of the word 'Sedition' as understood by
the present generation in a democracy and therefore there is no
substantial change; the equivocal word sedition only is sought to
be deleted from the article. Otherwise an eruoneous impression
would be created that we want to perpetuate l24A of the I.P.C. or
its meaning which was considered good law in earlier days. Sir,
with these words, I move this amendment. "38

Thus, a nuanced reading of the debates paints a clear picture that the

rationale for the deletion of the word 'sedition' from Clause (2) of the

draft Article 13 was that the founding fathers sought to employ words

which in their understanding, properly incorporated the meaning of the

offence of sedition in accordance with its correct interpretation rendered

by the Federal Court in the case of Niharendu Dutt Majumdar v. King3e .

The mere deletion of the word'sedition' brought no concrete change in

the reasonable restrictions sought to be imposed on the freedom ofspeech

and expression. The term 'sedition' was omitted from Article 19(2)

because the framers of the Constitution had included terms with wider

connotations, which very much included the offence of sedition along

with other subversive activities which were detrimental to the security of

the State. On 2nd December, 1948, Shri Munshi's amendment was

38 lbid.
3,38 FcR [19421.
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adopted by the Constituent Assembty. This draft Article l3 ultimately

materialised into Article 19 of the Constitution.
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4.1

4.2

4. JUDICIAL INTERPRETATION OF SECTION I24A OF IPC

A. Judicial Decisions on Sedilion Prior to Independence

Before independence,, Section 124A of IPC was extensively employed by

the British to suppress the Indian nationalist movement. ln Jogendra

Chunder Bose.r0 the accused was charged with sedition for criticising the

Age of Consent Bill and the negative economic impact of British

colonialism. While directing the jury on the case, the Court distinguished

sedition as was understood under the law of England at that time, from

Section 124A of IPC. It was observed that the offence stipulated under

Section 124A of IPC was milder, as in England any overt act in

consequence ofa seditious feeling was penalised, however, in India only

those acts that were done with an 'intention to resist by force or an attempt

to excite resistance by force' fell under this section.

It was opined that Section l24A of IPC penalised disaffection and not

disapprobation. Disaffection was defined as a feeling contrary to

affection; like dislike or hatred and disapprobation as merely disapproval.

The following interpretation was ascribed to the term 'disaffection' under

Section 124A of IPC:

"lf a person uses either spoken or written words calculated to
create in the minds of the persons to whom they are addressed a
disposition not to obey the lawful authority of the Government, or
to subvert or resist that authority, if and when occasion should
arise, and if he does so with the intention of creating such a
disposition in his hearers or readers, he will be guilty of the
ofence of attempting to excite disaffection within the meaning of
the section, though no disturbance is brought about by his words
or anyfeeling of disaffection, infact, produced by them."

No verdict was announced as thejury did not reach a unanimous decision.

2t
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4.4

4.5

4t lbid.
a'1lLR (t898) 22 Bom I 12.
43 K.l. Vibhute, P.s. A. Pillai's Criminal Law 335 (Lexis Nexis Butterworths, Nagpur, 2012).{ 77 Eng Rep 250 (KB 1606).
45 ILR 1898 22 Bom 152.

Later, the case was withdrawn aller Bose had tendered an apology.rr

ln Queen Empress v. Bal Gangadhar Tilak,a2 the defendant was accused

of sedition for publishing an article in the newspaper Kesari, invoking the

example of the Maratha warrior Chhatrapati Shivaji to incite overthrow

of British rule in India. In this case, Justice Strachey placed relevant

materials before thejury for interpreting'disaffection' by saying:

"It means hatred, enmity, dislike, hostility, contempt and every

form of ill-will to the Government. 'Disloyalty' is perhaps the best
general term, comprehending every possible form of bad feeling
to the Government. That is what the law means by the disaffection
which a man must not excite or attempt to excite: he must not make
or try to make others feel enmity of any kind towards the
Government ...the amount or intensity of the disaffection is

absolutely immaterial ... if a man excites or attempts to excite

feelings of disaffection, great or small, he is guilty under the
section. In the next place it is absolutely immaterial whether any

feelings ofdisaffection have been excited or not by the publication
in question... the section places absolutely on the same footing the
successful exciting offeelings ofdisaffection and the unsuccessful
attempt to excite them..."

The interpretation that only acts that suggested rebellion or forced

resistance to the Govemment should be given to this section was

expressly rejected by the Court.a3 This judgment influenced the 1989

amendment to Section l24A of IPC, wherein the added explanation

defined disaffection to include disloyalty and feelings of enmity.aa

Two important decisions pursuant to the Bal Gangadhar Tilak jtdgment

were Queen Empress v. Ramchandra Narayan,a5 and Queen Empress v.

1','
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Amba Prasad.ab ln Ramchandra Narayan, attempt to excite feelings of

disaffection towards the Govemment was defined as, "equivalent to an

attempt to produce hatred towards the Government as established by law,

to excite political discontent, and alienate the people from their

allegiance."aT However, it was clarified that every act of disapprobation

of Govemment did not amount to disaffection under Section 124A of IPC,

provided the person accused under this section is loyal at heart and is

"ready to obey and support the Government".a8

A similar interpretation was given to disapprobation in Amba Prasad,

wherein the accused had been booked under Section l24A of IPC, for

publishing an article in a newspaper called Jami-ul-ulam. The Court, after

analysing the meaning of disaffection, held that any disapprobation will

only be protected as free speech if it did not lead to disloyalty or

subverting the lawful authority of the State. The Court remarked:

" ... the disapprobation must be 'compatible' with a disposition to
render obedience to the lawful authority of the Government and
to support the lawful authority of the Government against
unlawful attempts to subvert or resist that authority. "

Following the literal interpretation of Section 124A of IPC, the Court

categorically held that it is not necessary that an actual rebellion or mutiny

or forcible resistance to the Govemment or any sort of actual disturbance

was caused by the act in question. ae Stressing this point, the Court

remarked:

" (Sedition) makes the exciting or attempting to excite certain

feelings, and not the inducing or attempting to induce to any
course of action, such as rebellion or forcible resistance, the test

2l
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46 ILR (1897) 20 All 55.
41 lbid.
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of guilt. "50

4.8 These cases brought to light the ambiguity being created by the

explanation in interpreting the term disaffection. In order to remove any

further misconception in interpreting Section 124A, the legislature

introduced Explanation III to the section, which excluded 'comments

expressing disapprobation' of the action of the Government but not

intending to lead to an offence under the section. The main intention

behind adding another explanation was to make the law more precise. The

Select Committee, while considering the law of sedition, explained this

addition in the following words:

"We have added afurther explanation to clause 124A. The second
explanation was intended to protect fair and honest criticism
which hadfor its object the alteration ofthe policy pursued by the
Government in any particular case. Some people were
apprehensive that the express declaration of this principle might
be held impliedly to negative the right of people to criticise
Government action when that criticism could not lead to a
reversal of such action; for instance criticism on past expenditure,
or criticism on an appointment which the critic may think
objectionable. I thinkthis apprehensionwas quite unfounded, but
in order to allay it we have introduced the third explanation. "sl

4.9 The discussions of the Select Committee indicate that the British

Govemment was not keen on granting freedom of expression to Indians

to the extent enjoyed in England. The British found it difficult to limit the

scope of sedition to direct incitement to violence or to commit rebellion

in view ofthe fact that the landscape was under foreign rule and inhabited

by many races, with diverse customs and conflicting creeds.52

4. l0 While the British Government was justifuing enlarging the ambit of laws

2.1

50 lbid
5r K.l, Vibhute, PS. A. Pill(ri's Criminal Zaw 65 (Lexis Nexis Butterworths, Nagpur, 2012).
52 ld. at 66.
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on sedition, the Court in Kamal Krishna Sircar v. Emperor,s3 refused to

term seditious a speech that condemned Govemment legislation declaring

the Communist Party of India and various trade unions and labour

organisations illegal. It was opined by the Court that imputing seditious

intent to such a kind of speech would completely suppress freedom of

speech and expression in India. It was observed that:

"To suggest some other form of government is not necessarily to
bring the present Government into hatred or contempt... That does
not mean that one may not make speeches of this kind. I do not
like quite a lot ofthings the people do constantlyfrom day to day.
That is no reason for suggesting that those people are guilty of
sedition or of attempting to bring the Government into hatred or
contempt. "

The aforesaid case reflects the tendency of the British govemment to use

sedition to suppress any kind of criticism. Recognising this aspect of

Section l24A of IPC, in Niharendu Dutt Majumdar v. the King

Emperor5a, the Court digressed from the literal interpretation given to

Section l24Ain Bal Gangadhar Tilak. The Court held that the offence of

sedition was linked to disruption of public order and prevention of

anarchy and until and unless the speech leads to public disorder or a

reasonable anticipation or likelihood of it, it cannot be termed seditious.55

Thus, the crux of the defence argument in Bal Gangadhar Tilak was

affirmed. The appellant was consequently acquitted by the Federal Court,

with the Court opining that all unpleasant words cannot be regarded

'actionable'.

Later on, this definition was ovemrled in the case of King Emperor v.

Sadashiv Narayan Bhalerao.56 In this case, the reading of 'public order'

53 AIR 1935 cal 636
54 AtR 1942 Fc 22.
5s lbid.
56 AIR 1947 pc 84.
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