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HALLENGES IN THE TWENTY-FIRST CEN?

C

' : i .

Legai. profession in India. the second largest in the world'. is today beset with
several problems and challenges not entirely of its own making. it is not one of the
popular ptofessions which it used to be betore independence despite the growing number
of people joining its ranks®. The professional set up is compared to 2 pyramidal structu;’e
in-which those occupying the top have work, wealth and fame beyond limits. and those 1n
the middle, have reasonable oppbrturgities to make a liviné and prospects for joining the
fortunate tew at the top. the vast majority constituting nearty fifty per cemt of the
profession are lefl to struggle for work and survival, In many cases they opt out of the
protession to be able to survive’, The irony of the situation is that there is a growing

demand tor legal services and a large area of unmet legal needs in society. yet the surging

number of young advocates are unable to get employment unless thev have godfathers n
the vrofession or abundant political patronage. Leadership in the profession complain ot
the unemployabiiity of many of them because of the poor quality of legal education they
had and the total inability of the licensing and enrolment procedures to ensure basie
| knowledge. UWhatever be the reasons for the present apomalous and potentiaii
dangerouﬁ“ situation, the tact remains that one ot the serious challenges berore he
proféésion today is its inability o ensure minimum competence in knowiedge ana skiils
particularly among the new entrants to the bar.
' : “ ‘s

With the explosion in numbers and dilution in standards. another related chailenge

:.arosé;&{ vespect of !ﬁaintémmce of discipline and etiqueite in the profeésion. Frequent

striknﬁg"hnd boveott of courts by lawyers coupled with mounting costs and delays in

e et T FUNERSUS

I America has the distinction of having over & miltion lawyers and India ranks second with a little over hait 1

million {500.000 Advocates), vet. in terms of the ratio of people to lawyers. India is placed in the bongm “en

_gountries in the world! . , _ .
While engineenng, medicine. management, commerce and civil services conurue 10 attract the best talented

men and women, Law is, excepting honourable exceptions, one of the last career choices today amond

. university students. . )
3.¢ See, Menon viadhava (Ed.} Leyal Profession in Indta”. Bar Council of India Trust, NLD (1080
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litigation have dampened the image of lawyers in society at a time when the profession is
looking up in the rest of the democratic world. The absence of a leadership role for the

organized professlon in the dispensation of legal aid to the poor tended to identify
lawyers with the rich and propertied classes. The contribution of the bar in the law
reform process remains negligible. For ‘any profession to be at:cepted and encouraged,
public 1mage is a crucial factor in a democracy. It is perhaps partly the résult of the
dlsmal 1mage problem that lawyers are being excluded from several adjudicative forums
and the Govermnent is showing reluctance to give monopoly right of representation to
advocates by not enforcing Section 30 of the Advocates Act. Organization of delivery of
legal services at more accessible levels and enforcement of higher levels of ethical
conduct on the parnt of each and everv member of the bar is thus a major challenge before

the profession at the tum of the millenium.

A third serious challenge assuming importance relates to the globalisation process
under way. Trade in legal services is bound to grow fast in the coming vears under the
WTO regime. India will have to open up its legal services sector sooner or later within
the next five years. It is hoth a challenge and an opportunity to the second largest
profession in the world. To be able (o provide a level playing field within the countrv
and to encourage cross-border practice among Indian lawyers, the profession has to
revise pollmes and controls appropriately tor which the time has come. Ihdia is in the

process oi negotiation on trade n services and the bar should be prepﬂred to respond to

the new demands and challengea

Another issue around which probiems emerged 15 in respect of the pattern of
management of the profession. When the Advocates Act was formulated the profession
was not even one-tenth of its present size. The number of law teaching institutions were -
less than fifty, whereas today it is over five hundred.. Apart from the size and spread of

the bar, the qualitative changes in the nature of work and in the organization of legal
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services warrant a fresh look at the management issue with a view to enhance

professional development and to maintain autonomy of the bar.

A review around these four broad issues concerning the bar and the society is what

is atternpted in this report.

Brief history of the Profession and its resulation

The Pstory of the modern legal profession in India begins with the establishment
ol the first British Court in Bombay in 1672. Early attorneys had no organized fegal
training and some of those who represented litigants were members of the clerical staff of
the so-called courts which, evidence suggest, brought discredit to the profession’ During
the early period of British rule. the East India Company, in fact, discouraged the growth
ol the prolession and the Company’s servants managed administration of justice in -he
settlements with little or no participation of attorneys/agents. With the establishment ot
the Supreme Courts in Presidency Towns towards the end of 8" cemury. the siuauon
slowly started changing and barristers and solicitors trom England came in zither as
judges or lawyers or legai advisors to the Company. Some wealthy [ndians also went to
England to get trained as barristers and some of them returned to give a tight 1o the
‘-"!English barristers in the growing Indian legal protession.

The Legal Practitioners’ Act of 1846 modified by Act of 1853 auemptea tc
regulanise the profession by giving right to plead and practise for people of al
nationalities before all courts (Crown Courts and Company’s Courts) if they wers
properly licensed bv the courts before whom they practised. - When the British Crowr |
assumed direct control over the colony. the Indian High Courts Act, 1861 was. enactec
enabling the Crown to establish High Courts in India by Letters Patent which, in turr
authorised the High Courts to make rules for enrolment of advocates. The 'system thu

established was further modified through the Legal Practitioners Act, 1879 and the India:
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Bar Councils Act, 1926 which continued to govern the profession till the‘artainment of
Freedom in 1947,

After Independence, it was felt that both the legal profession and the system of
judicial administration required structural changes and the matter was assigned to the
Law Commission. The disparate and divided profession in different jurisdictions in Ind,m
posed an iminediate problem in legal representation and the Government of India
appointed an All India Bar Committee to suggest strategies for unification and
standardlzatlon of legal practice in the country. The Bar Committee had recommended
the estabhshmmt G an integrated bar [or the whoje country and constitution.of a single

class of legal practitioners {advocates) with uniform qualifications for admission. It

[uﬂhe;r canvassed the creation of autonomous Bar Councils. one for the whole of India

and one for each State,

The Advocates Act. 1961 (25 of 1961 is thus the product of the recommendations
of the All India Bar Committee (| 953) and the report of the Law Commission of india
{1954,

The Act. divided into seven Chapters and a Schedule, authorized the (Central
Government to bring into force s provisions by notification in the Official Gazette, ir
necessary, keeping different dates for different provisions. Thus Chapters 1. 11, 1] and
VIl were notified in 1961, Chapters V and Vi during 1963 and Chapter IV in |96
There is still a provision not brought into torce afipr 38 years of enactment ot the iaw
which is an all important provision for the protession. namely, the Right of Advocates 10

Practice in all Courts and Tribunals (Section 30). The main features of the Act are -

(1) the estabiishment of an All India Bar Council and a common roil of advocates. and
advocate on the common roll having a right to practise in any part of the couniry
dnd tnany Court, including the Supreme Court;

(2)' the integration of the bar into a single class of legal practitioners knm\n as

advocates;
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(3)  the prescription of a uniforin qualification for the admission of persons {o be

advocates;

(4)  the division of advocates into senior advocates and other advocates based on

merit;

(5)  the creation of autonomous Bar Councils, one for the whole of India and one for

each State.

Amendments to the Act

1964, 1973,
The Act w s amended thrice 1977, in 1980, and in 1993,

The Advocates (Amendment) Act, 1976 inwoduced provisions to eénable the
Chairman and Vice-Chairman to continue in office till their successors are duly elecred.
abolished the dual system in the High Counts of Bombay and Caleutta, and extended the
term of Members of the Bar Councils to five vears. The Amendment Act of 1980 2ave
the right of pre-audience to the Luw Officers (Additional Solicitor Genérai) ot the
Government of India over all other advocates. The Amendment Act of 1993 was at the
instance of the bar Couuc of India to enable it to function more effectively. [t provided
for automatic wsaatton of membership in State Bar Councils in the event of non-holding

of elections within the stipulated period, enabled the Bar Councils to meet at places other
than their respective headquarters. increased the enrolment fee (excepting tor SC ST
persons) from Rs.250 to Rs.750 and empowered the Councils to refuse enroiment
those dismissed [rom service on charges involving moral turpitude. The Amendment Act

also empowered the Supreme Court to make rules for determining as to who shall be

entitled to plead before that Court.

Ihe initial objects with which the Act was originally conceived and its subsequent
hlStOF\f through the amendments mentioned above, indicate that several substantive issues
which confront the legal profession in modern times and which have been part of

professional discourse at various levels did not receive legisiative attention so far. The
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Bar Council of India at its own initiative did introduce certain reforims- ‘through its rule-
making powers some of which have been negatived by courts on the ground of its being
outside its legislative competence (some of these changes relate to improvement in the

quality of legal education, prescription of compulsory apprenticeship before enrolment.

introduction of an age-bar in fresh enrolment etc.).

The Bar Council of India, after consuitation with Universities teaching law and

pI‘OtBS‘SlOﬂdl bodies, recently recommended a series of changes in the Advocates Act to

modernise the system of legal education to fulfil professional needs. ]hese are pending -

the consideration of the Government of India. There are few other matters also for which

tbe Bar Council wanted the Government to mlt!ate fresh amendments to the Act,

The Commitiee on Subordinate Legislation of Tenth Parliament recommended
certain changes in the legal protession and in legal education which are awaiting

iegislative attention.

Consequent on the adoption of the Legal Services Authorities Act. 1987, :he
Arbitration and Conciliation Act. 1996 and changes proposed o the C.P.C. and Cr.P C .
the Advocates Act may need a fresh look if Judicial administration were to achieve
expectes results. The impending globalisation in legal services may also necessitate a
variety ot changes to equip the profession to face the challenges ahead.

oy

Ihe Issues contronting the profession are many. complex and varied. They arse

because of changes happening at rapid pace in the economy, in governance and in

international relations. The basic strength of Indian democracy lies in its legal svstem
I

which has to respond to changes imaginatively. The Advocates.Act which provrdes e

framework for the operation of the world’s second largest legal profession (500.000
Advocates) warrants review in the light of perceived difficulties and anticipated
chailenges to enable it to meet the needs of judicial administration and the cause of better

~services to the public,




Chapter 11

LEGAL EDUCATION AND PROFESSIONAL TRAINING

Much has been written and published in the recent past about the inadequacies wnd
decline in standards of legal education in the country. The problems are fairly well
known to the educatars, the profession. the policy planners. the administrators and the
consumers. Several expert committees and commissions have identified the causes and
recommended the solutions during the last three decades. Some of them have heen
implemented as well.  Yet (he siluation remains far from satiSlhctory and in some
respects have deteriorated still further threatening the very foundations of rule of taw and
administration of justice. A thorough overhaul of the svstem. rather than mere tinkering.

is warranted under the present crrcuinstances.

As early as 1954 the poor state of legal education had heen graphically describeg
by the Fourteenth Report of the Law Commission (Setalvad Commission) in e

totlowing words -

. legal education is imparted in part-time classes by teachers who are mﬁiniy

lega J p:actl[loncrs who run many ol these so-called lawy co]leges which are housed m
bu1!dmg:.5 belonging to arts colfeges and other mstt’tutions... Most of the students wio
crowd these institutions are young men who have hot been able to secur= emploviment:
they take a course in law while waiting for a job with no intention of practicing law as a
profession..... Some of these institutions are so overcrowded that classes are held n
shifts and there are several hundred students on the rolls of each class. It is to these
crowded classes that the part-time lecturer imparts his instruction, and the attendance he

commands is only due to the anxiety of the pupil to have his attendance marked when the
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lecturer calls the roll. [t is not surprising that in this chaotic state of affairs in a number of

these institutions, there is hardly a pretence at teaching and that the holding of tutorials or

seminars would be unthinkable. A senior lawyer characterised these law colleges as

“profit-making industry”.

The Commission quoted approvingly the observations of,a law teacher whb has
beenn a member of the U.P.S.C. who reportedly said : “There are already a plethora of
L Bs half-baked lawyers. who do not know even the elements of law and who are let
loose upon society as drones and parasites in ditferent parts ol the country  Several ol
‘them did not even know what subjects were prescribed in the LL.B. programme: did not
kow the names of the prescribed books and asserted cheertully that all Lhev had done
was to cram the lecturer’s notes. This is a shocking thing, this kind of answer from a
candidate who has obtained a tirst class in LiB. is indeed a sad state of arfairs and must
he u)rseue,d at an early date”. The Commission added @ ~“Whal would one have thought
of dmtom or engineers or other technical men being trained in such a manner and tet

S 1onse upon society”. (Fourteenth Report. Vol.I pp 322-123)

N ias to be admitied that almost 15 vears atter the above observatons were made.
the state of legal education. honour able exceptions apart. has deteriorated still further
becaﬁée of uncontrolied expansion of law colleges. unlimited admissions in the LL.B.
Droorummu poor quality of teaching and {raudulent ex@inination practices. The Bar
Council of India made zepeated efforts to arrest the decline by recommending the

Universities to follow some norms and maintain certain standards.  With hardly any

effective sanction at its command. it could ot discipline the erring institutions some of

which were even managed by members of the Bar Councils or their friends ang

associates.

Among the many ills 0 [ fegal education, some are identitied as follows -
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(a) Too many law colleges with large i
’ . £ ge intake of students and peor facili
professional education : N rellities for

There are over 500 law teaching institutions today with a sizeable number located
in U.P., Bihar, M.P., Rajasthan, A.P., Maharashtra and Karnataka. There is no clear data
available on admissions to the law courses. It is estimated that there are over 300, 000
students pursuing LL.B. studies with about 50.000 graduating each year. Nearly
two-_tiﬂrd of law colleges are part-time institutions operating for just 2 to 3 hours in the
evening with unsteady attendance. Teachers in these institutions are poorly paid
advocates who are not necessarily qualified to teach. Libraries. wherever available. stack
cheap guides and help-books. The object of the teachers and students is to mapage the
examination which often is nothing more than a memory test of text-book knowledge

legal information rather than application of that information to problems o society

Thererare good faw colleges 100 which trv to impart professional traming and
meaningful education 1o their students: but they are 100 fow in number to make an impact
on an ocean of mediocrity dominating the decision- ~making and standard-semting
pfocesses. Politics and economics aiso piay their role in e establishiment and
lunctioning of law colleges pushing academic standards o the “lowest common
denommau)r * desired by the numerous wayside teaching shops. The tragedy is that there
is a powertul lobby among academics and professionals justifying the so-called legal
education in the name of “equality and social justice™

The non-availability of competent and committed law teachers in adequate
qumbers is another serious problem contributing, to the malaise. This again is the result
of poor quality post-graduate legal education offered by many aniversities some of which
- eration offered by most

on part-time basis or through corTespondence COUrses. The remun

law teaching institutions are hot attractive enough o get ta

teaching. In fact, through a misguided amendment of the Advocates Act in early 1980s.

the Government enabled even full-time teachers to be deemed “part—timers"‘ thereby

lented taw graduates into law
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leumg them practise in courts to the detriment of whatever serious teaching was

happening before.

The curriculum for legal education which was introduced n 1961 when the Bar
Council _qnntemplated an year long apprenticeship and a bar examination was allowed to
continue till late 1990s with one change namely. the abolition of apprenticeship and bar
examination. Legal education throughout the world had undergone radical changes

= |
during. the period with expansive curriculum and clinical programmes of training and
innovative methods of teaching. In India the numerous ili-equipped colleges managed to
. shut out every altempt to reform the curriculum till 1998 when the Bar Council of India
insisted on a revised programme with increased . number of subjects and compulsory
olinical courses. Even today there is resistance to this long over-due change and many
institutions including a prumer institution tike Delhi University are continuing with the
old cumculum. The Bar Council can do nothing in respect ol teaching and examinaton
which continue in the waditional mould giving nothing more than cognitive learming at

the lowest levels.

There wére‘ o initiatives of the Bar Council ot (ndia worth mentioning i this
so;‘dlifa‘;‘hisiory of so-called legal education. The Frst one happened in early 9RO
thr(.)ugh a determined bid to re-structure protessional legal education even when severa
Bar Councillors were opposing the move. After a detailed State-wise swdy of the status
of legal education’. saner efements in the Bar Council were convineed that a change had
‘o come sooner than later. A five-vear integrated L L.1B. programme was developed with
a view lo give a protessional orientation. a multi-disciplinary approach and .a clinical

thrust to legal education. To be able to do it in a desperate situation. the Rules then

framed by the Bar Council of India carried a Preamble which stated

[y

1 See Menon. Madhava N Leyal Education in India {1983), Rar Council ol India Trust. M D
& Rules on Leual Education adopted in 1082 by the Bar Council of India.




AT -

(13

oo s 3 i ' '
s the expectation of the Council that universities and colleges in the

C( 1 1 al 7 . . "
untry will continue to impart liberal education in law and expand it to larger

sections of people by developing correspondence programmes if necessary for the

benefit of persons in different occupations and in public life so as to advance their
occupational goals on the one hand and assist the rule of law and constitutional
government on the other. This would mean that the country may require not only
the existing centres ol liberal legal education working at coitvenient hours in tite
morming or in the evening, but also several more such institutions in the remote

corners of our vast country. The rules now formulated are directed towards

professional legal education and not towards liberal legal education colleges whici

may_continue within _the framework of the Universitv_System in_the countnv”

(emphasis added).

I was for the first time that the Bar Council distinguished protessional legui
education from non-professional (liberal or general) legal education and red o
concentrate its efforts onfy on the former teaving the latter to the discretion of universities
and colleges. 1t was a correct move Tor which the statute gave authority to 1 as universiy
stawtes gave power to individual universities on general education. it would e
iirlpra(;ticzll and unrealistic for the Bar Council to attempt to reform the entire legal
education.  Tomorrow universities may teach law as a subject vocationai schools or

other graduate programmes which clearly is outside the jurisdiction ol the Bar Councit.

Given the fact that not more than one-third of the. law graduates join the bar anu
stay in legal practice”. 1t is futile for the Bar Council to aim at the education of even the
Sother two-thirds of law graduates who are not seeking enrolment. Obviously they study
law lor some general knowledge about the subject or to improve their emplovment
prospects. To waste scarce resources on them for imparting training wn skiils and deeper

legal knowledges is unnecessary and aveidable. In the process greater attention and

ablished the fact that a majority of taw graduates do nct

6. An empirical study in 1960s at Delhi University est
Unpublished repon

seek enrolment and if they do. drop out as soon as they get any emplovment. Kelkar & Ors.
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effort would become available for improving the quality of profess:ona! traiting confined
to those who are studying law for legal practice. This was the sole objective of the Bar
Councii when lt mandated in 1982 that professxonal legal education for which the Bar
Council had statutory responsibility would be confined to the new five year integrated

LL.B. course. The Council did not want universities to discontinue the 3. year and

'pa;t—time LL.B. programme which was much in demand by ‘employed persons and those

who were seeking law education to improve einpioyiﬁehf opportunities.

This two-fold categorisation of law teaching institutions leaving the option to
individual law colleges to make their choices and prepare students accordingly was a
wise move which wouid have prevented the present chaotic situation from developmg
However, within two years of introduction of the new legal education rules, the Councii
dituted its own stand and allowed the 3 year and 5 vear L1..B. courses to continue as
professmnal courses thereby discouraging even those universities which took the Bar
Council Directives seriousty and prepared themselves for the switch over to professional
programmes. The lrend since then had been succumbing to pressure groups and vested

interests in the matter of admission requirements. eligibility standards. practical training.

| award of intermediate degrees and multiple entries, teaching methods and infra-structure

der‘zands The drift continued till recently when a new set of Bar Councillors adopted an
altematwe strategy and decided o exercise for the first time the power to de-recognize
degrees through inspections and evaluating Standards. The process is continuing and 1t is
reported that over a hundred law colleges are threatened w1th closure notices. Many of
themn are buying time and are succeeding to survive by all’ types of tactics all of which do

not add glory to legal education or professional development.

Experience suggests that the negative strategy of inspection and de-recognition is

unhkely to succeed in India under the present circumstances. If nothing else works, there

is always the pohtxeally sensitive argument of social justice and minority rights to play

with for shooting down reform proposals. It is therefore prudent to revive the 1982

strategy of disti'nguishm'g professmnal education from legal educatlon generally and




-

-13 -

- concentrate the battle with that smaller section of educators involved in preparing

students for the bar. No one can take objection to it as there is no demand for
closing down existing colleges and all that is being asked from them is to do something
more if they aspire to iinpart professional training. It is important 'to remember that lega:[
education has multiple goals in a democratic polity governed by rule of law. As a result
of this, one can identify at least five streams of legal education all of which cannot be

conceived as part of the exclusive jurisdiction of the bar. These five streams are

{a) Professional legal education (preparing lawyers. judges. law officers and
legal advisors.

{b) Academic/general legal education (giving legal education for research.
teaching and other academic purposes).

(<) Continuing legal education which can participate both the above streams to
update knowledge and skills to perform their respective tasks better.

(dy Para-legal education (education intended to prepare supporting staff i faw
offices. legal aid centres. social activists. trade unionists. NGOs etc.).

(e)  Public legal education (legal u»vztrelwesélliteracy of the inasses for

responsible citizenship).

Ench of the above streams ol legal education has its own place and importance n
aomew Their goals, methods. delivery systems and management ditfer. Naturally the
nature and scope of education to be imparted differ in significant details. The problem

wilh the present system of legal education is that it mites up these varied programmes

and ooals in one large unmanageuable stream of legal education handled by institutions

some of which are competent to impart no more than pubhu legal education. Let the

- Advocates Act acknowledge the diversities in legal education and assign powers for

professional legal education alone to the bar leaving the rest 1o the university system in

the country.
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ourse of the debate on Bar Council’s authority in regulating legal education
stand - ; assert

ards, there were statements asserting the autonomy of universities and questioning
the scope of interference of the Council in the matter, The legislaturé&intentions are clear

and unambiguous in this regard. Listing the functions of the Bar Council of India
Section 7(h) and (i) of the Act declared :

(h) to promote legal education and to lay down standards of such education in
- . . .o . . * !
consultation with the universities in India imparting such education and the

State Bar Councils:

(1) {o recognise universities whose degree in law shall be a qualification for
enrolment as an advocate and for that purpose 1o visit and inspect

universities”.

Section 49(af) and (d) give the Bar Council of India power to make rules. inter alia.
{a) to prescnbe the minimum qualification required for admission to a course of degree
in law i in any recognised university. and (b) to prescribe the standards of legal education
to be observed by such universies. By Section 24(1) of the Act. the qualifications tor
enrolment as an advocuté are subiected to the rules made by the Bar Council of India n
this regard. The power to make rules prescribing the standards to be [ollowed

universities imparting legal edueation and to enforce those rules through inspection of
law colleges and recognition of degrees in law of such universities has never been in
doubt and universities by and large followed the Bar Couheil of India rules in structuring
their faw education programines. Thus. in pursuance of the Act and the rules. all
umvexsltles imparting legal education in the country changed over in 1962 to the three-
year law course from the then prevailing two-year programine. discontinued double

courses and revised the “curriculum to retlect the Council-prescribed compulsory and

optional subjects.

p e
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Qf course, several universities also had started non-professional courses such as a -
two-year general law degree through correspondence education. Universities do have the
authority and the competence to decide what course and degrees they would offer and
how they should prepare the students for such degrees. Only in the timited area of
preparing students for enrolment as advocates, universities are subjected to Bar Council
rules whmh are actually framed in consultation with the universities themselves.

t

Apart (rom the consultation process, the Bar Council of India in the matter of legal
"education is obliged to give due regard to the advice of an expert committee (Legal

‘Education Committee) which is constituted under Section 10(b) of the Advocates Act.
Thus Parliament has taken every care Lo reflect the academic concerns and professtonal
needs in the legal eduuatlon scheme formulated by the Bar Councii of India tor
universities to follow. The only option openr to the universities once the scheme 15
hnahsed ‘oy the Council is to faithfully implement them. Allernatively they can decide
not to impart professional legal education atall.
: %% Section 7(hy requires the Bar Council of India to lay down standards n
(,onsuitauon with Universities and State Bar Councils. The question naturaily arises as o
wndt is the scope of the expression “laying down standards of legal education” under
| Sﬂ,tmn 7(h) of the Advocates Act. It is apparent that this function of the Bar Council ot
‘1ndla s intended to include not only the prescription ot subjects {0 be taught but also 1o
determine. inter alia. the duration of the course. the eligibility for entry into the course.
the content and distribution ol subjects in the curriculunisthe hours of teaching, the text
booké to ibe followed. the nature and extent of physical and intellectual facilities required.
the qualifications o [ the teachers etc. This is neither new nor extraordinary procedure for
prol‘essiona! educution. The Medical Council, the Dental Council. the Nursing Councit.
ihe Pharmacy Council and such other professional organisations do exercise these powers
.in varying degrees according o the demands ol circumstances in order to lulfil their
statutory and professional obligations of maintaining standards on the part of their

members, This power of professional bodies to lay down norms determining the
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v " qualificatit aini  { i
¢/ “qualifications and training of its members exists in other countries as well. In England

the ac: ' i Ti ici
cademic requirements for barristers and solicitors are determined by the respective

profegs:onal bodies and not by the universities which happen to teach the bar-prescribed

academic courses.

An implementational problem created by the Act relates to the power in dealing
with erring colleges. The Act empowers the Council only to recognise or not {o
recogrise the degrees of the universities for the purposes of enrolment. It has no power
t(')'d_is-afﬁliate individual colleges and all it can do is to ask the university concerned to
disafﬁ}jate the college, il necessary, under threat of de-recognition of its degrees. This is
a circuitous and oflen ineffective process. Besides, it tends to penalise good institutions
for the wrongs of delinquent colleges. Realising this infirmity in the implementational
process, the Bar Council of India had proposed certain amendments to the Advocales Act

which are said to be under the active consideration ot the Government of India.

The legal education rules require the universities to affiliate only those coileges
which have the infra-structure as prescribéd by the rules. All existing law colleges shich
are part of other degree colleges are required to become inde'pendent law colleges with
qualified fuli-time principal if they want to be recognised as professional colleges under
the rules. All existing law colleges whose affiliation is disapproved by the Bar Council
of India on account of their non- ~compliance with the rules are not entitled to inpart legal
educatlon for the purpose of enrolment as an advocate. F or this, the Council is obiiged to

| pubhbh in the gazette and in prominent newspapers the: names of universities whose
degrees in law are recognised under the rules and a list of law colleges under those
universities which are declared professional institutions. Such notification is to be sent to

all the universities and State Bar Councils for information and necessary action,

The rules provide for a system of inspection of law colleges by a committee of the
Bar Council of India to ensure compliance of the standards laid down under the rules.

Also a committee of the Council will undertake inspection when a fresh application for
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ffiliation is received from a new college. The rules prohibit the starting of a professional

law college afler June 1982 without the prior approval of the Bar Council of India.

When an unfavourable report is received from an inspection committee on a
college, the same is sent to the university concemned for its comments which together
wit:h the report' are examined by the Legal Education Committee of the Bar Council of
India.\ The recommendation of the Legal Education Committee is considered by the Bar
Council of India which decides on appropriate action including disapproval of aftiliation
of a college which in turn is implemented through the registrar of the university
concerned. Information about the non-recognition or derecognition of the degree in law

ol any university is to be sent to all universities imparting legal education and to all State

Bar Councils.

The control mechanism is. of course. dilatory and often ineffective No degree is
vet derecognised though. based on inspection reports, the Council moved in that direction
in many instances. Yet the threat of disaffiliation did have its impact in SOMeE Cases some

of whom were till recently not even aware of the existence of the Bar Council and of is

jurisdiction in legal education.
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AN_ALTERNATE VIEWPOINT

The ATl India Law Teachers Congress has
approached the Law Commission of India espousing an
altogether different point of view. .According to them,

the legal education should be totally removed from the

purview of the Bar Councilt of India,

1N

ince according to

them, the control of the Bar Council of India aver Tegal

aducation has indead rasulted in deterioration of

atandairds of education in law colleges and indiscipline,

Thay =ay that legal aducation should be placed within the

in of the universities Aalone. The

axclusive i

1
"

m

following paragraphs from their representation hirings out

:

thetr viewpoint:
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the Congress revealed

sducation in  the country, the Bar Council of India and
the Bar oCouncils of Bstate should be vefrained  from
preseribing  the ocurriculum, syliabi and methods  of
ceaching. The consensus was that law teaching and the

£ .. n -
maintensnce of law  school and YhAw colleges and the

atandard of legal education should be the exclusive

domain of  law teachers, The Bar council of India
ostablished under the 8ar Council of India Act is
assentially concerned with the grant of 1icense and
snrollment of advocates and  their professional  conduct.

Further the Congress felt that the role of the Rar
councils in maintaining the lsgal educational standards

in  the country so- far has been far from gatisfactory and

holl
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the curriculum deviged by the Bar Council of Iﬁdia from
time to time has nhot 'been ih tune with the ekist1ng
ground realities of the law achools. The BRar Councill of
India has heither taken into account the needs of the
lagal education hor has it provided .any support,
fFinancial or otherwise to make the legal education
acnially relevant and acadamically sound. The Congrasg
was uneguivocal in assarting that as law teaching in the

Jaw School of the country is primarily a disciplina

unique in  character, 1aw teachers of the country should

V3]

have the prime place in daeciding the curriculum and
infrastructure facilities ta he provided in tha law
cchools, The Bar and the panch have important roles Lo
play in making the law achools in the country functional

and academically sound and socially relavant, and as zch

i

the advice of eminent judges and lawyetrs 18 pecassary and

{

not the lawyers of every phua  and  colour whi>  may

plected to the Bar council of India.
Tha A1l India  Law Teachars Congreass acdopted
Dy maal
resolutions and also suggested that an Al India "Ledal
- \ N U
Education  Counctd ahould  be estab11$hed o oversae,

monitor and regulate law taaching and law achoals in  the

country. The Congress Aa1s0 Framed the copnstitution of

A11 India Legal cducation Council.
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A1l India Law Téachers Congress  was also
unanimous in recommending that the degree of law should
not per sa allow a candidate to get enrolled aé an
advocate, Thare should be an Entrance Test for getting
¥ha candidates enroilled in the various State Bar Counciis
and that test should be conducted by the Bar counctl! of
India or the S8tate Bar Councils. 8o far .as maintaininq

standards of legal education are copgarned, the A1l India

tegal Education council should be given atatutory
recognition  on the same lines as that of Indian Medical

council  and  should have tha full powers regarding

racognitionﬁderecognition of law schools and law degreaeas

throughout the Tength and breadth of tha country and also

to devise [meAns and  methods  of law tn  develop and

strengthen tha 14w teaching 1n the country. The

ducation coyneil
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Faconendations

ahould be hinding on the state governmants and the Union

government and should be enforced strictly.

'
:
I
i




- 18-

- Recommendations

The above discussion of the legal education scene and the Bar Council’s efforts in

regulating it for improvement of standards suggest some obvious strategies for

restructuring professional legal education which may be considered for suitable

amendments of the Act. These propositions and strategies may be summarised as

follows: !

(h)

The need and the existence of different streams and goals of legal education have

“to be acknowledged and the Bar Council’s jurisdiction shall be restricted to

professional legal education leaving the rest to the Universities concerned which

are better able to plan and execute general legal education in society.

Consultation required for reforming legal education shall be modified to limit the

process to the University Grants Commission (instead of Universities teaching
law) and the Union Ministry of Law and Justice. The UGC has a Law Panel

which is a standing body involving law teachers from around the country. 1t is the

agency empowered to maintain standards in higher education and has the

machinery therefor. By consultation with the UGC/Law Panel, the purpose of
consultation with universities would be met substantially. Joint decisions among
the BCL, UGC and Law Ministry would make the policy plabning academically
sound, professionally significant and the decisions easily implementable. As the
BCI consists of members from the State Bar Co&r'f'cils, there is no need to have

State Bar Counci! representatives in LEC. .

~The five year integrated LL.B. course evolved by the Bar Council of India after

mature deliberation and consultation has to be declared as the only law course
qualifying the eli.gibility requirements  for -enrolment. The course has
demonstrated its superiority in lepal education wherever it was honestly

implemented. The Committee on Subordinate Legislation of the Tenth Lok
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Sabha, the Committee of Judges on Legal Education appointed by the Chief
Justice of India (1993) and the All [ndia Law Ministers” Conference (1994) have
tmanimously recommended the adoption of the BCU's five year LL.B. programme
as the professional legal education course entitling a person to practise law.
The Legal Education Committee of BCI should be enlarged with equal
participation of the bar. the judictary and the academics. The Union Law
Secretary and the Chairman. UGC be additional ex-officio members of the LEC,
Rul(e 21 be modified to sav that the Directives on legal education be issued on
approval of the LEC with participation ol judicial representatives. UGC and the
Law Ministrv. A further scrutiny of the decisions by.the Bar Council is not only

avoidable but reflects poorly of the status and autonomy of the LEC itself.

The Judges Commitiee also made recommendations on similar lines. The
Committee also suggested that Section 12(1) of the UGC Act. 1936 and Ruies 3.
17. 18(d). 18(h) and 18(}) of the BCI Rules be amended in such a manner that e
procedure of placing the decision of the LEC betore the Bar Councii and the Bar
Council corresponding with the universities s dispensed with and the snure
process must be shifted 10 the LEC so that on issues of professional iega

education. the Bar Council speaks through the LEC only.

A re-organized and empowered LEC should have authority to mspect law coileges

included as professional colleges even without notice to ensure compliance 1o the

norms and standards. The power to disattiiiate institutions should remain with the
LEC of the BCT Sithears ' 38 The BCI tremrn, can ask

the LEC to re-consider decision on stated grounds and abide by s

recommendation. excepting under exceptional circumstances. The object of this
procedure is to re-assure the autonomy and authority of this high-powered body
involving judges. senior academics and Government representatives besides. bar

councillors themselves. It also helps to reduce external interventions undermining
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academic infegrity and professional discipline. In short, such a re-organized LEC
plays the role of a statutory body in professional education like the Al India
Council for Technical Education. In such a situation. there is no relevance tor an
all India Council of Legal Education independent of the Bar Council as demanded

by some organizations of law teachers.

A Standing Commiltee of the LEC shall be .designated as the committee tor
recommending recognition and affiliation. Rules made for the purpose should
empower the body to recommend disaffiliation/de-recognition ot existing colleges
after due notice and inspection. The practice of provisional recognition should be
discontinued and recognition should be for a mimimum period of {ive years or on a

permanent basis subject to maintaining the required standards.

Some law schools and ceveral State Governments have nroduced entrance €sts

for admission o the law courses. Bar Councii should pursuade other Siate

Governments also to adopt the practice us they do in the case ol engineering,

medical and dental courses.

On curricutum. teaching methods and examination svstem the LEC should evoive

uniform rules which should form the basis for protessional legal education.

Universities teaching law will have the option to do more than what is prescribed

in the rules to elevate the standards 1o higher levels ot excellence and the Counci

should have a svstem of acknowledging the superior standards they have achieved.

LEC should evolve norms and procedures for academic evaluation of law teaching

institutions in consultation with those developed by the Accreditation Councl

sponsored by the UGC.  These should be periodically reviewed and an

accreditation and ranking procedure for law schools should be put in ptace 0

enable the consumers to choose intelligently the institutions they want 0 join for

legal studies.
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The Jdudgment of the Supreme Court in VY. Sudeer

¥ Bar_ Coungil of _India [19982 (2) SCALE 321:-The

aquestion that arose

I
10
»--h
]
B

the Suprems Court in the said
case waAs whethar the Bar Council of India is competant Lo

pre~condition for enrolmeant as an advocates. The power of .

the Rar council of India to make such a rule {(Bar Council

af India Training Rules, 1895) was guestionesd not only by
certain  intending  ap ppiicants  for en‘oimen£ byt &lgo by
,
the Rar Council of Maharashtra, On an examinat ton of the
relevant provisions of  the Advocates Act, 1881, the
aupieme Court SRR RRYN=Y out  that The DowWer o enrod
advocates is conferyed dpon the State Bar Councils Dy
v i Tie % st ian 724 of tLhe Act A that 1N fact,

ariginally a certain neriod of training and a pass ir
axamination To De held by the 3tate @ar Council were
ﬁtwklg]teﬂ as grE”(ﬁUdTLTDHS Lo enroiment oy clagse {d
of sub—section (1) of section 24. By an amendmant in

1964, the requirement af examination wWas deleted whiis
aining the requirement  of training. However, on the
recommendation of the B - council of India that in view

I'.'B

f 3-years degree cOUrss in taw in

]

of  the sntroduction o

ree course, the period of

[{s]

the place of 2-years d8
apprenticeship is po Yonger necessary and may ba deleted,
the Parliament by the Advocates ( Apendment) AGL, 1963,
which came into force with affect from 21gt January,
1874 delaetad the said requiremant of training as well.

o * -1

savaral years later, however, tha Bar council of India

.

chose +to make the afnresaid 1995 Rules raintroducing the

qacr s — s ey
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raquirement of training for prescribed period as =

pre-condition Lo anralment., The

intending applicants for anrolment and the Bar council of

contaention of the

Maharashtra was

8

that the said 1995 Rule was beyond the
competence and authority of the Bar Council of India

The supreme Court upheld the

i

aid contenticon in the light

of the aforementicnsd legal pesition - affirming 1in the
process the decision of the BRombay High Court wh1oh_ha&
taken a Siﬁi1ar view. while holding so, the Suprams
court  did emphasise the need af training to be imparted

E —_ =
1

syggested that the law may bDe amended suitably ©o Doy dE
ar =uch Nnire—oht O mans Trainindg As o at inte m meAasure,
.
the Oourt recommended the Bar Oouncil  of  IndlAa T
introduce  an  Cin-house training” for frashly enrollaed
canaidates Lo prepare them for appearances in Ccourts., The
aupreme Couih af  Tndia further degirea that the Law
commission of India should  took  into this mabtisr anc

auggest appropri iate amandments.

The Law Commission of India fully agrees with the
view that before anrolling an advacate, a law graduate
must be subjec raed to intensive training over A period
which shall not be less than cohs yeatr.- suych a training
must be undergohe in the office of a zanior advocate or
an advo ate- having re=asonably good practice. Not only
such a period of trainina should be mads obligatory, bt
the pagssing of an examination (which may e calied Bar

examination of by any other name) to be hald by the B3ar

council of india, should be macde =a Qrevcondition for
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anrolment. The performance of advocates, who are naithaer

properly aquipped in law nor in the culture and etiquette
of the court, ia bringiné down tha ifmage of the
profasaion in the eyes of the public. In this context we
may refer to the proposalsrcontained in chapter fv of
rhis Report that bafore parmitting the foraign lawyers Lo
practice in  our courts and tribunals (as and when the
‘lagal profession is liberalised and is included in  the
amheduls contemplated by Articles  XIX and AX of the

conaral Agreement on Trade in  Servines, 1994 (QATADD,

they must be sibjectad to a Bar ekamination involving
Indian Constitution and I[ndia-specific laws.

We, therefarez, recommend that the Rar examinatilioh
t.l:l (nl=] f‘"w}‘llj 3'1‘\0”1” he T T An R l_-_:|1|"|'|1':_!ie'['1|—}hf_a']'\ie e iRV iy g
phe constitution of ihdia, the India-specific laws (2.9,
personal laws AhD land henures  1aWs) and  the procedurs
codes (Givil Procediire fade and Criminai procedurse Code’,
Mecessary amsodients Are accordingly proposad haeraiin,
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Sections of the Act (o he amended to incorporate reforms in legal education |

(a)

()

The sectl in th sal [ i ' '
sections in the Advocates Act dealing with legal education are :

Section 7 dealing with “Functions of Bar Council of India™ 1

Sub-section {(h) reads :

“ ... to promote l‘egal education and to lay down standards of such education
consultation with the universities in India imparting such education and the State
Bar Councils™

Sub-section (i) reads

o to recognise universities whose degree in law shall be a qualification tor
enrolment as an advocate and for that purpose to visit and inspect universities or

cause the State Bar Counctls to visit and inspect universities in accordance with

such directions as it may give in this behalf™

Section 10. The Bar Council of India shall constitute the following Standing
Comimitiees. namelv —

Sub-section 2(h) reads : |

+ ' alegal education commitiee consisting of ten members. of whom five shall
be persons elected by the council from amongst its members and tive shall be

persons co-opted by the council who are not members thereof”.

Section 24 Persons who mav be admitted as advocates on & Srate rofl -

Subiject to the Act and the rules made thereunder. a person shall be qualified to be
admitted. if -

Sub-section ()i reads —

< he has obtained a degree inlaw ...
study in law from any university in India which is recognized tor t

this Act by the Bar Council of India”™.

after undergoing a three years course of

he purposes ot

Pttty

5

TEIREE 2

s
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Sub-clause (e) reads :

.. he fulfils such other conditions as may be specified in the rules r{Iade by the
State Bar Council under this chapter”.

Section 49  General Power of the Bar Council of India to make Rules to include:
Sub-section 1(d) reads :

“the standards of legal education to be observed by unfversity in India dnd

. the inspection of universities for that purpose”;

Sub-section t(af) reads :

“the minimum qualifications required for admission to a course of degree in

law in any recognised university’

Sub-section i(ag) reads

“the class or category ol persons entitled to be ehrolled as advecates™.

All the above and related provisions in the Act which gave powers to the Bar
Council o set standards of professional legal educaticm and recognise degrees for |
admission as Advocates have been found very inadequaie to achieve the purpose. On the
hasis ot the Bar Council’s recommendation, the Advocates Amendment Bill. 1997 was
readied by the Ministry for Law for introduction in Parliament which, inter alia. included
the following amendments on legal education :-

(a) Amendment of Section 10(h) to ensure that the Legal Education Committee has

representatives of the judiciary, the UGC and the Union Ministry of Law.

(b‘). Amendmeht ol Section 24(i) to the etfect that after 12 March 1998 only graduates
who completed the integrated five year LL.B. course recognised by the Bar

Council of India alone become eligible for enrolment subject, of course, for a
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grace period of three years from 1998-99 during which the 3 year law graduates
also be considered eligible for the purpose. |

*

(c) Amendment of Section 24(ii) to ensure that every law graduate has to undergo a

course of practical training in law as may be préscribed by the Bar Council of

India before becoming eligible for enrolment.
1
(d) ' Amendment to validate the Bar Council of India Training Rules 1995 purported to

have been made under clause (d) of sub-section (3) of Section 24 of the Act.

Unfortunately, these amendments could not be passed and ne awaiting
Parliamentary approval. Meanwhile, taking the urgency of the matter into consideration.
the Chairman of the Bar Counéil of India wrote a letter to the Law Commission of India
in 1998 canvassing its support to what the Commitiee on Subordinate Legislation of the
Tenth Lok Sabha recommended in respect of reforming tegal education which the Bar

Council of India fully endorsed. These recommendations, in essence. are the following :

(1 Prolessional law course should be ot five year's duration after the 10+2 stage.

The three vear LL.B. course can remain as non-professional academic course onty.

(2) Apprenticeship for an vear under senior advocates followed by Bar Council
organized pre-entrance examination be ‘made compulsory requirement  for

enrolment.

| ‘[-)"t"aft Amendments Proposed *°

In view ol the-Bar Council of India’s repeated demands for the five year LL.B.
course to be made the only professional course and the apprenticeship and examination as
pre-requisites tor enrolment, there is apparently no difficulty that The {Advocates)

. Amendment Bill, 1999 incorporating these two changes gewting the approval of
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Pafliament. ‘However, in view of few related aspects raised in the present review of tﬁe
subject, the Law Commission would recommend more comprehensive amendments

incorporating the BCI demands on the following lines in respect of legal education :-

Amendment of Section 7

Section 1. sub-clause (h) shall be substituted by the following clause, namely :-!

“(h) to lay down standards of professional legal education in accordance with the ’
recommendatiohs of the Legal Education Committee of the Bar Council of India
which. inter alia, includes curriculum, teaching methods, examination, admijssion
of students, qualifications, number of teachers, location and infra-sttucture

requirements and management”.

Amendment of Section 10

LA

in Section 10 of the Advocates Act. 1961, in Sub-section (2) tor clause (h). the

t‘olléWing clause shall be substituted, namely -

“(h)  a legal education conumitiee consisting of fifteen members, of whom five
shall be persons elected by the Council from among‘ its members, three shail be
judges.‘ sitting or - retired, of the High Courts/Supreme Court/Judicial Training
[nstitutions co-opted by the Council in c0|1sultati0n5with the Chief Justice of India.
three shall be law professors, in service or retired co-opted by the Council in
consultation with the Chairman of the University Grants Commission, the Director
of the National Law School of India University at Bangalore (member ex-officio).
the Secretary to the Government of India, in the Ministry of Law (member ex-
officio) and the Secretary to the Bar Council of India who shall act Member-

Secretary {ex-officio).
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(hh)  The senior most judge in the Committee shall be the Chairman of the
Committee and, in his absence, the second senjor most judge will chair the

meetings of the Committee.

(hhh) The term of the Committee shall be five years (other than ex officio

members) from the date of election/nomination, as the case may be.
{

Amendment of Section 24

In Section 24, sub-sectton (1), clause (¢) tor sub-clause (ii1), the following shall be

substituted namely @ -

“(iij) after the 12 day of March 2000. save as provided n sub-clauses (iii a) and

I b)), after undergoing a five year course of study in law {rom any university in

india which 1s recognised for the purpose of this Act by the Bar Council of India:

or .

Aller sub-clause (iti a) the following sub-clause shall be inserted. namely © -

“(iii b) after undergoing a cotrse of study in law, the duration of which is not less
r 1999-2000 or any

than three academic years commencing from academic yea

any university in India which 18 recognised for the

earlier academic year from

purposes of this Act by the Bar Council of India™ -

After clause (¢). the tollowing clause shall be inserted. namely -

nticeship and qualified the

J

“(d) he/she has undergone a course of training/appre

bar examination as may be prescribed by the Bar Council of india,”



Amendment of Section 49

After Section [ Clause (ah), the following clauses shall be inserted, namely : -

(ai) the structure and standards of training/apprenticeship for law graduates

aspiring for enrolment as an advocate under clause (d) of sub-section (1) of

section 24;” !

“(aj) the content and conduct of pre-enrotment examination during or at the end of

A_\the training/apprenticeship under clause (d) of sub-section (1) of section 24.7

“(ak) the conditions subject to which foreign nationals holding degrees recognised
by the Bar Council of India and seeking to practise law in India may be allowed

provisional/permanent enrolment 1o one ot other State roll.”

“(al) the conditions subject 10 which universities and private protessional
institutions may be allowed to organize: supervise and present trainees tor the
pre-enrolment examination under clause (d) of sub-section (1) of section 2407

“(am) the conditions subject 10 which universities and private professional
institutions may be allowed to conduct and certify continuing legal education

credit for advocates in tulfilment of the provisions of Chapter IV of the Advocates

Act and the rules made thereunder”
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Chapter 111

BAR : PROFESSIONAL COMPETENCE AND SQCIAL
RESPONSIBILITY

The recommendations made in the previous Chapter may enable the Bar Council
to ensure minimum knowledges and skills on the part of the young entrants to the Bar.
!:10_w'éver; it is one thing to ensure minimum competence at the time of entry into the
profession and gquite another t0 maintain that ability at all times in different areas of legal
practice. Legal knowledge and skills are growing at such a fast pace that no one can

“expect to be an expert uniess special efforts are made to acquire new skills and update
relevant knowledges. [n many F:ountries around the world. legal practitioners “are
required under law to gel certain number of credits periodically from approved
continuing legal education institutions in order to keep the license 10 practice.  This is

one strategy {or promoting professionai competence on a continuing basis.

" Continuing Fducation

The Bar Council of India Trust and few State Bar Councils have been making
occasional attempts 10 organize short-term cefresher courses for young Advocates on
purely optional basis., 1t has not vet picked up 10 the Bar because of organizational
drawbacks and lack of expertise for stitutionalised imparting of such training. The Bar
lalso needs to consider whether it is desirable to continue ‘with the prevailing concept of 2
general practitioner or whether the time has come to recognise specialisaﬁon in legal
practice providing better options to the litigant public. [f specialisation and continuing
education are to be recognised. nstitutional arrangements for training and re-licensing
procedures have to be devetoped lest i should degenerate into easy options. often

deceptive and unproductive of desired results.

For a country of india’s size and a profession as large as that of the Indian Bar. it

is imperative that systematic steps are undertaken 10 sireamiing continuing legal
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educati i tunit iali
ation and to provide opportunities for specialisation under the auspices of the

orgamzed Bar. if necessary, with appropriate sanctions. To enable the Bar Council to

orgamz? a scheme, it may be necessary for the Advocates. Act to delegate such powers

explicitly and to compel observance with sanction from the organized Bar. Universities
and professional bodies under defined parameters can be authorised to join the C ounml in

this etfort.

The introduction of ADRs as part of civil procedure under the Conciiiation and
Arbitration Act and the thrust on Lok Adalat as well as concmated settlements under the
Logal Services Authority Act and the Family Courts Act respectwely, necessitate the
acquisition of special skills by the lawyers involved in special types of litigation. 1t 1s
therelore necessary for the organized profession to provide appropriate opportunities for

Advocates in this regard.

A closety related aspect i which the Bar needs to re-orient itselt quickly is in the
use ot the information technology in accessing legal data simplifying paper work and
n]odermsmg legal procedures. Computer has become an imperative tool in legal busmess
'J:ﬂd Jawvers must be helped to change ovet quickly tor increased etficiency and better
service. The Bar Councils need to address these problems with the seriousness they

deserve if the pro fession were to offer quality services to the consumers.

Multi-disciplinary dartnerships

A related issue l‘or quality improvement s in respect of multi-disciplinary
partnershlps and licensing for specialised legal services. Given the changes in soclety
and in the profile of 1egal disputes, 1t is increasingly difficult for a single practitioner or @
group of advocates 10 be able to deliver comprehensive and quality services 10 the clients.

“Qayeral problems which are becoming common nowadays demand inputs from

' acountancy. management and related professions.
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The Bar Council Rules have prohibited multi-disciplinary practices (that is,
association between lawyers and non-lawyers) probably on public policy grounds. It is
arggjed that multi-disciplinary partnerships endanger the lawyer-client privilege and the
professional independence of the lawyer. In respect of privilege issue, one can say that in
multi-disciplinary partnerships confidential information could be passed within the
partnership to non-lawyer professionals who are not covered by the rules of professior‘aal
priviléges. The varying standards of ethics of different professions could also. it is
argued, tend to compromise the independence of advocates. However. these are matters
which can be appropriately regulatéd by the Bar for better delivery of services. Or else.
the system would indulge in such partnerships unauthorisedly which is worse than the
situation otherwise. One cannot deny the increased efficiency and quality in services
which multi=disciplinary firms can deliver to the clients because of the organizational
efficiency. economics of scale and inter-disciplinary inpus in dispute resolution and legal

planning.

| 1t is. therefore. incumbent on the part of the Bar Council ol India to devise
appropriate rules and evolve u scheme nunder which selective multi-disciplinary
pdrtnershlps could be allowed without compromising ethical standards. The alternative is
unauthorised and invisible ways of associating lawyers with non-lawyer professionais

which would undermine the sanctitv and image of the profession itself.

Lawvyers’ Fees, Legal Aid and Access to Justice -

There has been a lot of public resentment on the rising cost of 1itigatioln including

thé fees collected by Advocates, somelimes quite disproportionate 1o the services

: Lcndered The Rules of Court in this regard are often violated and the market forces
operate in all its naked tury in the legal market. thereby artificially eqcalaung litigation

(,osts This adversely affects the ordinary litigants whose right of equal access to justice

is inhibited significantly. The Committee on Subordinate Législation of the Lok Sabha

did express its concern in this regard.
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| A related issue is the acceptability of the system of contingent fees which is
prohibited in India but permitted in several jurisdictions around the world. For providing
better access to poor victims, the contingent fee system is found to be effective if it can
be organizgd under defined parametérs. In accident compensation cases, the system is
said to be in vogue in different parts of the country. Without anyrregulation whatsoever,

it works havoc to the interests of illiterate victims and for purity in administration tot

justice.

Finally, though the Advocates Act talks about constitution of legal aid commuittees
and the Rules exhort lawyers {0 do legal aid “within their economic means”, there has not
been active involvement of the organized Bar in the State-sponsored scheme ot legal aid
to the poor. The Expert Committee Report on Legal Aid (Provisional Justice to the
People, 1973) canvassed for a “public seclor”™ in the legal profession and a varietv of
structural changes in the delivery ot legal services in order 1o fulfil the Constitutional
obli gation of equal justice under law. The goal is still a distant dream partly because ot
the iﬁaction of the organized Bar. The expectations generated by the adoption of the
Legal Services Authority Act. 1987 will not be realised fully uniess the Advocates Act
and Rules are revised to put some amount of compulsion on every legal practitioner © do
certain number of legal aid cases every year. Towards this end. a statutory standing legal

aid commiltee in the State and Central Bar Councils are necessary 50 that the Bar may
ke the task seriously and demand  from its members to discharge their social

responsibilities with accountability to the public.

Renewal of Enrolment

‘The Committee on Subordinate Legislation of the Tenth [.ok Sabha observed as

[ollows :

«Rules framed by the Bar Council of India in exercise of the rule making power

under sections 17. 19. 20, 22 and 49 of the Advocates Act do not require renewal of
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registrati ¢ ' '
iniéﬁ ::12 -by/:\t:)h:l a::::lctdtjlse\t:ﬁ t:fea[;irof;tfncil alls re.gistration once d()r.le \rvill cogtinue
e s regisered he es m.amtamed by the Councils is not up-to-
therefore, desire that the Central Go‘verm;ermmS - 'm“S llll i e Sommies
. ent/Bar Council of India prescribe for a
compulsory renewal of registration by the advocates after every five years. [t should be
provided that the advocates should inform the Bar Council of India/State Bar Coungils
that they want to continue to have their names on the rolls. 1f the Bar Councils do not
receive any application for renewal of registration, it should be presumed that the
advocate has either died, gone out of India or out of practise and his registration might be
ueemed to have lapsed/cancelled. 1 [here should be provision in the rules under which he

“can get his registration with the Bar Council revived as and when he returns from abroad

and resumes his practice ... For renewal of registration a specitic fee as prescribed by

the Central Government/Bar Council of India from time to tme will be required w be

paid.

BRI

Further. such renewal of registration should also be subject to obtaining

prescribed credit for attending refresher courses in continuing legal education .

The Bar Council of India welcomed the above recommendations of the Commuittee

At necessary amendmenis be made o the Act for periodic

~of, Parliament and desired th
legal education of advocates.

‘renewdl of registration and for compuisory continuing

come opportunity to oent:rate badly needed funds tor

ThE‘ also saw in the measure a wel

deve!opmental activities of the Council.

Proposals for reform

“in the light of the above discussion relating 10 continued maintenance  of
promotion of prole%sxonal development according 10 changing

professional standards,
ment of the private bar in legal aid to the

demands for legal services and ensuring involve

or reform of the legal framework may be recommended © -

poor. the following proposals fi

’
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The Bar Council of India and the State Bar Councils should be empowered _to seek
renewal of registration from every advocate on the rolls on payment of a fee to be
fixed by the rules made for the purpose. Such renewal should be done according
to procedure prescribed under the rules every five years for which the
responsibility should be with the advocates concerned.  Failure 10 rengw
registration within a month after the expiry of five years after enrolment or {ast
renewal of registration shall entail automatic revocation or termination of the right
to practise and the cancellation of the name from the rolls. For pﬁrposes of
operation of the provisiou. the Bar Council of India may prescribe a date for the
tirst renewal of all existing mewmbers on the rolls after due notification of the

scheme evolved for the purpose.

From a date to be notified by the Bar Council of India. renewal ol registration

shall be subject to the advocate having successtfully undergone continuing legal
. education courses as prescribed by the Bar Couneil of India under rules made for
the purpose. The Bar Council of India shall evolve a scheme under which

rprolesw)nal bodies. university centres and training institutions in different States

can be auth()rlsed to run continuing education courses for advocates. The object.
content, inethod and duration of such courses and the certification procedure for
successful participation shall be prescribed by the Bar Council of India under the
scheme. The scheme may provide opportunity for specmhsed legal practice as and

when the Couneil decide to promote such arrangement

It is important for the organized profession to be actively involved in the Stale-
sponsored legal aid prog,rdmme While involvement at the collective level may be

through the cominittees formed under the Legal Services Authonty Act, it 1S

~ important that individual practitioners are obliged by rules made for the purpose 0

undertake a certain quantity of legal aid work or public interest advocacy. It is
part of the social responsibility of every advocate in a country like India where

half the population cannot alford to pay for legal services. Mo State-funded
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scheme can afford to find resources to support such a massive exercise. As such

evidence of . . -
idence of a certain prescribed minimum quantum of free legal aid services

should be a condition precedent for renewal of registration and for contesting Bar

Council elections.

The present exhortation i the Code of Fthics that no advocate should refuse blief
on account of the inability of the client to pay fees or that an advocate should do
free legal aid cases wherever his economic circumstances permit, is 100 soft and
impractical a measure (0 achieve the desired goal. A more binding obligation with
prospects of sanction for its neglect is necessary to enable the poor to have access

to justice and to redeem the steadily loosing popular image of the legal prafession.

Viaximisation of client satisfaction and minimisation ol cost, delay and uncertainty
in accessing justice are primary goals ol legal practice. In today's compiex

society. tegal problems have become 0o complex to pe etficiently handled by

“advocates only. This is more 50 i matters of non-litigative proiessxonal 3ervices

including legal planning, Jocumentation and advice. There 15 a SUONE case ior

limited sanction fof multi-disciphnary partnerships. The possible fisks 1o

. independence of the bar and standards of conduct can be avoided by appropriate-

rules governing such partnerships. The Bar Council of india will be well advised
to evolve a scheme and formulate the rules to be momtored by a Committee of the

BCl for enabling multi-disciplinary practlce fto provide single  window
legai/ﬁnancml or other services 1o clients. The scheme is likely to lessen the scope
for avoidable litigation and promote the prospects for alternate methods 0 f dispute
cettlement,  tn fact. it is contended that all disputes 0 india reach litigation

because of lack of adequate inputs in business planning.
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Draft Amendinents Proposed

2

Amendment of Section 10

in Section 1, after clause (b), the following clause shall be inserted, namely : -7
|

(¢) a legal aid committee consisting of three members elected by the Council

from amongst its members”.

In Section (2), afler clause (b), the following clause shall be inserted, namely : -

“(c) a legal aid commitlee consisting of three members elecied by the Council

from amongst its members”.

Consequent on the insertion of the above clauses in Section 10 of the Act and
thereby making legal aid committee one of the statutory standing committees of

the State and Central Bar Councils. the existing section 9A shall stand repealed.

Insertion of Section 33-A

After Section 33 of the Act, the folfowing section shall be inserted. namely -

«33.A. Power of Bar Council of India to prescribe conditions for continuation of
advocates’ right to practise : -

Except as otherwise provided in this Act or in any other law for the tume
being in force, no advocate on the rolls shall. on or afler the appointed day. be
entitled to practise in any court of other authority unless he has renewed the
registration with the Bar Council according 0 the rules prescribed therefor and

paid the renewal fee prescribed under clause ({T) of Section 24 of the Act”.
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Amendments to Section 49 : Insertion of Clause {agg)

In Section 49 of the Act, afler clause (ag), the following clauses shall be inserted,

namely : -

“(agg) the conditions subject to which an advocate on the rolls can continue
* . . ! :
to be on the rolls by acquiring the continuing legal education qualifications as

prescribed under the rules framed therefor”.

“(aggg) the time within which registration with the Bar Council has to be

renewed in order to be on the rolls and the procedure to be followed therefor”.

The following clause shall be inserted after clause (1) of sectiorn 4G ;-

“(ff) the restrictions in the matter of multi-disciplinary practice {0 which
non-tawyer professionals may be allowed to associate themselves in parmerships

with lawvers”
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CHAPTER IV

Entry of Foreign Legal Consultanis and Liberalisation of Legal Practice

t

As the title of this Chapter indicates, we propose 0 discuss two issues herein
viz., the question of entry of foreign fegal consultants (FLCs) and (e liberatisation of
the legal prolession in India pursuant 0 and as contemplated by General Agreement on
Trade in Services (GATS). We ghall first discuss the entry of foreign fegal consultants
into India and then we shall examine how this igsue is germane (0 {he provisions of the
GATS and what shape the entry of foreign legal consultant will take as and when legal

profession is fiberalised under and as contemplated by GATS.

With the liberalistion of out economy since 1991 and on account of globalisation
policies being, imposed upon (he entire globe by the several agreements arrived at in the
course of {inal round (Uruguay Round) of multilateral trade negotiations resulting in the
establishment of World Trade Organisation (WTO) in place of GATL, mulli_nationnls
and Toreigit gorporates are mcreasingly entering India. Foreign {inancial institutions and
business coneerns are also entering India in a fairly large qumber. Al of them reguire
legal congultancy services in contection with their operations in India. They require o

pe advised on indian laws affecting ihem. They tgquire the assitance ol Jaswyers in
drawing up agreements, contracts and other business ventures and as and when an
occasion arises, they would also require {hem to appeat for them in courls and-tribunals
in this country. 111 fact, the process of globaljsalion has led many countries in the world
to examine the qustion of regulating the entry of FLCs and to see whether such entry
should be made subject 1o any restrictions designed to protect the domestic fegal
profession. The Ametican law firms and the U.S. govermment have been agpressively
pushing for the services market in other countries for the beneflt of their countrymen.
U.S. and some other advanced countries have large {aw firms operating on international |

geate which are primaril_\f business organisations designed o promote commercial
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interests of their giant cli : i . il Di i

giant client corporations. Mr. Anil Divan, Senior Advocate, Supreme
Court of India, who has done a lot of work on this subject says that the very size, power
and inftuence of these large international law firms wwould tend to adversely affect the
legal and political systems of host countries which are nascent democracies and nay

pose a new threat to purity in public life”. !

The International Bar Association (IBA) has gone into the question of FLCs and
has evolved certain “basic principles™ and “guidelines”. The basic principles set out by

the IBA are to the following effect:-

A FAIRNESS AND UNIFORM TREATMENT. Any proposal dealing with
developing standards for international legal practice must be based upon principles of
uniformity and non-discriminatory (reatment. I we are to develop a truly worldwide
profession, then all regimes - including those deating with FLICs - should be fair and

should promote effective and non-discriminatory treatment.

B. CLARITY. The permitted scope of, and the limitations on the practice of FLUS

ghould be made clear.  This is comparable to the General Agreement ont Trade in

Services (“GATE™) principle of “ransparency’ .

. PROFESSIONAL RESPONSIB IIry. ‘The professional responsibilities o1
FL.Cs should be clearly articulated. and the rules: governing their conduct should be

designed to promole confidence in the profession and to protect the public interest.

D. REGULATION. The right of the host authority to regulate the FLC should be

explicitly conftrmed.

E. REALITY AND FLEXIBILITY, The FLC proposals should be based upon
principles which recognise what lawyers actually do, and they should not be designed 1o
protect the local bar {rom f{oreign competition. The goat should be 1o promote the

adoption of realistic regimes which facilitate the delivery of fegal services while
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maintaining professional siandards. Any regime which departs from this approach will

fikety fail in t}“’ long run because lawyers (and their clients) will simply find other ways
to accomplish their objectives.

Qo far ag the guidelines laid down by IBA are concerned, they may briefly be
surmarised thus: The expression “legal consulant”, (swhich really means FLC), means
a person qualificd to practice law in a country (howme jurisdiotion) who deslres 1o be
licensed to practice law as a legal consultant, without examination by the body with
authority to re_gu'late the legal profession (host authority) in a country other than the
home jurisdiction. Such person has to apply to the host authority for a licence. The
host authority may specity the procedure for obtaining a licence and may also impose
reasonable conditions on the issue of licences. The conditions which may be imposed

by the host authority stipulate, inter alia, that the applicant is a member in good standing

.in the home jurisdiction, that he fyas at least five years standing in the home junisdiction,

that he is a person of good clian'acter and repute, that he qubtmits an undertaking along
with his application not to accepl, hold, transfer of deal with client found or assigned
unless lie/she or his/her finn doss 5o i1 a manner authorised by the host authority. to
agree to abide by the code of ethics applicable to host jurisdiction and to abide by all the
rules and regulations of both the home and host jurisdictions. The applicant may be
further required o carty jiability insurance of bond indemnity or other security
(“agsurances”) on 2 form and an amount qatisfactory to host authority. The host

authority is entitled to be satisfied on all the above aspects before granting the licence.
’ t

The guidelines evolved by the IBA further provide that it is open to the host
authority lo impose the requirement of reciprocity and can algso impose reasonable

restrictions upan the practice of the FLC in the host counity, pamely, (1) unless

. specifically authorised by the host authority to do so, lhe/she may not appear as an

attorney or plead in any court or other judicial tribunal in the host jurisdiction and (2)
he/she may not prepare ay documents or instruments whose preparation, of perfonu
other services whose performance, is specifically reserved by the host authority for

performance by its Tocal members.
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The IBA has also suggested cerlain alternative formulations and itas also set out
the rights and obligations of an FLC. They include the right of renewal of licences and
the disciplinary powers over the FLCs. ’

{

In 1998 the IBA Council reportedly adopted General Principles for the
Establishment and Regulation of Foreign Lawyers and encouraged their adoption by ita
institutional members. The IBA has identified two main approaches for the admission
and regulation of foreign lawyers: (a) full licensing approach; and (b) limited licensing
approach.  Under the former. foreign lawyers are integrated as full members of the

local profession, with no restrictions on their scope of practice, provided that they

satisfy some basic conditions including: (1) licensing in the home counlry: (2) minimum -

periods of practice; (3) good character and repute; (4) subrission to the local code of
cthics and to all rules and regulations applicable 1o all lawyers in the host country; and
7 (5) reasonable qualification requirements in the host country. With respect to point (3).
the IBA principles specily (hat “reasonable qualification requirements in the host
‘country by examination or otherwise” should (a) give due recognition to the foreign
jawyer’s carlier training and experience in (he home jurisdiction or elsewhere and (b) be
no mare burdensome than necessary to satisfv a public policy objective such as

consumer protection ov public conlidence in the profession.

The limited licensing approach sets out pnnqples applicable to foreign legal
consultants (FF1.Cs).  The principles limit the scope of practice to advice on hoie
country law, and exclude ail count work, host country law and the law of any other
jurisdiction where flie Toreign lawyer 18 nol quatified and licensed. All the conditions in

the earlier approach excepling (5) apply to FLCs also. In addition to these conditions. ¢

foreign legal consultant must also: (a) carry liability insurance Of bond inderonity

consistent with local faw, and (b) consent to local service of legal process.



The IBA Council also desired the regulators or other bodies to maintain rules in
respect of Multidisciplinary Partuerships in order to protect lawyver independence

conflict of interests and client privileges.

The Bar Association of India (BAI) appears lo be broadly in agreement with fthe

said guidelines.
The Rangg of . Approaches:

[n the admission or exclusion of overseas Jawyers, different countries have
adopted  different appfo‘aches which range between total exclusion in respect of
representation and advisory services Lo the complete integration for all types of legal
services. The European Union provides a model fast moving towards a fotal integration
model. A Commonwealih-wide study of admission practices discloses the following

variations in approaches: ,

L Approaches 1o Qualifications: (i) ‘The Caribbean Council of Legal Education
was set up by a number of Commuonswealth Caribbean couniries with a view o evolve a
unified system of legal education and admission for the member States. Practitioners
from other countries with law degrees may gain the Council’s ~Legal Education
Certificate” on completion of a six month orientation {raining course organised by the

" Council and qualify to practice in member countries..

(i1) Admission of overseas practitioners in (he Canadian provitices is based on a
Certificate of Qualification issued by the Joint Committee on Foreign Accreditation. Tt
reviews applicant’s qualifications and esperience and makes recommendations  on
further education jn Canada which applicant should take. Successful completion of

such courses preseribed will entait the grant of C ertificate of Quatification.

(i) A number of Comnonwealth countries indicate a fixed list of countries whose

practitioners they will recognise.

e
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(iv) - Some jurisdictions have preferred a more general recognition of Commonwealth

or Common Law countries.

{v}) The advent in Canada of the Joint Committee on Foreign Accreditation,
signalled a move towards a discretionary scheme where each individual case is assessed "
according to its metits, but overall guidelines as to qualifications are not necessarily laid

down in the legislation.

(viy A few Cominonwealth countries decline to admit practitioners from other

countries.
. J_cgisiaton:

Usually provisions relating to the admisston of overseas lawvers are found in the

Act governing the legal profession or in rules made undet that Act.

i Citizenships Residence Reguiresments:

Some countries insist on citizenship, others on long petiod of normal residence
to ensure sufficient connection svith the country in question. In [ndia. admission i3
resiricted to  Indian citizens unless reciprocal recognition i3 accorded to Indian

practitioners in the applicant’s home jurisdiction.

v,  Admission Authority:

The assessment of qualifications and the admission of overseas practiioners is
percetved as being partly 2 State function (typically discharged by the court) and partly a

function of the profession (represented by the Law Society/Bar Council).

V. Additional Educational/Practical Training Requirements:
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The Canadian approach couples a period of nationally prescribed university
training with a petiod of provincial practical courses and acticles. Such additional
requirernents may be designed to ensure that the applicant has the level of education and
competency expected of local applicants. That objective may equally be met by simply
accepting the standards of other Commonwealth fegal education systems, or by
requiring period of practice in the applicant’s home countrv. A further objective of
guch addmomi requirements, however, may be to arientate the overseas practitioners to
local needs and conditions which can be done by a period of study and an examination
in locat law and/or requiring - a pen'od of pupillage or articles with a locat practitioner.
(Clause 2 of article  XIX of GATS may help us in evolving such

standards/requirements. )
VI Special Admission:

Admission for the purpose of conducting a particular case raises a quite distinct
set of considerations from general admission. This is justified if (a) no local expertise is
available on the subject and (b} political sensitivity of the case, i.. the interests of justicz

g0 demand.

S

A ugeful requirement. which is protective of both the local profession and the
focal law society/Bar is to have the overseas counsel either appear with or be instructed

by a local practitioner.

The Commonwealth Study suggested for reform a Generalised Scheme of

admission of Commuonsvealth lawyers based on -

a) the applicant hag received a general legal education and a law degree in the

Commeon Law after a period of study; and
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( b) the applicant hag been admitted to the legal profession in his home'

Jjurisdiction.

¢) This may be supplemented by reqtﬁrément of a perdod 6f practice in the
home jurisdiction. The receiving State may then require a period of
orientation education or practical training. The Caribbean model of a s;jx-
month course specifically designed for overscas lawyers has attractions.

Alternatively, a period of combined pupillage/articles and practical courses

may be considered.

Citizenship or residence re¢uirements are necessary only il the applicant s to

permanently settle to serve ihe local community’s legal necds.

The ideal body for desisions on admission would be a specially constituted
board. representing the profession. the government and independent parties (Law
Deans, Journalists ete.). “While it would undertake the administration of overseas
admissions. the formal act of adimission is essentially one for the couts to do”. says the

Report of the C ommonsveaith Study.

Vi, Andl Divan, Senior Advocate who has done a good amount of work on this
question has, afler examining the rules and regulations prevailing in vatious countries
regulating the entry and practice of F1.Cs, suggested the following regulatory system for
ndia.  According to him, e following points will have to be kept in mind while

restructuring a proper regulatory regime:-

(1) The distinction betsveen the foreign lasvyers, who want full Indian practice in
courts in India and Foreign Iegal Consultants (FLCs) must be kept in mind. 1f a
foreign lawyer wanlis 0 practise in Indian courts, he must enrol himself as an advocate
* with rights to full practice and subject to immigration and foreign exchange or other

requried permissions and approvals.
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3] Most foreign lawyers are not interested in practising in courts. They are

interested in legal consultancy practice in non-contentious legal business and that area is
of immediate concern.

(3} Any regulatory system permitting foreign law firms must be under Rules of

Court with hlphts from Indian lawyers and must keep in view:- ‘

a) Reciprocity rights of the Indian lawyer in the foreign country's jursdiction.

b) Disciplinary condrol and maittenance of ethical standards as prevailing in

India.

¢) Undertakings that (he FLCs will not practic: ndian law or employ [ndian
fawvyers or hold themselves out as advising on or practising Indian faw. Most
jurisdictions confine FLCs to the practice of laws of their own countty.
(States in USA. Hong Kong, Augiralia etc.)

d) They must underiake or make available for inspection and scrutiny their
records at anv time by a suitable inspectot/reguiator and give them access 10
their records, if there is any suspicion or allegation that they are breacling

the above tonditions and are practising and/or adviging ou Indian Jaw.

[n the event ol a foreign legal consultant desiting 10 practise Indian law. i
requires consideration whether hefit should do so under a written agreement
with Jocal Indian fittn as an associate with an Indian firm's name getling more

prominence and foreign legal consultant shown ag associate.

(e) In this connection the Hong Kong regulatory regime is a detailed one
and would be of considerable help and importance. The foreign legal
consultants must disclose the regulations of the country of their prigin of

their local jurisdictions indicating whether Indian lawyers were permitted
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to set up practice in their own country. They must also disclose the
hurdles, if any, for immigration and work permit rules in their country.
This would only enable the Indian regulatory authority to decide whether
or not and on what conditions they should be permitted foreigtl!. legal

consultancy practice in India.
|

In view of the fact that Shri Anil Divan recommends the Hong Kong model for

our acceptance, it would be relevant to examine what that model is:-

«The Hong Kong legislation has structured s regulations into three parts.
Foreign lawyers who wanted full Hong Kong practice have 10 give examinations and
fulfill criteria similar to the Hong Kong practitioners. Forcign-‘lawﬁ’ers who want to
practice'as consultants are prohibited from practising Hong Kong Law and cannot
employ practising aolicitors and Bartisters or enter into a partnership with Hong kong
lawyers. However, Were are special provisions for registering asgociations between

Hong Kong firms and foreion law firms.

Under the regime, before the 199+ Amendment Ordinance. the Law Society of
Hong Kong had framed guidelines before permiiting foreign law finms 1o operate. 1t
invited applications and after close scrutiny, took exiensive andertakings including an
undertaking {0 permit the authorised r’epresentative of the Council of {he Law Society 0
examine the records of any particulng file so that the Council may be satisfied that the
undertakings had been observed. These undertakings, among others, prohibited the

foreign lawyer/fm from practising Hong Kong law.

Under the Hong Kong Ordinancé, Foreign Lawyers Practice Rules and Foreign
Lawyers Registration Rules have also been framed. Section 50B (3) and () of the

amended Legal Practitoner’s Ordinance are as under:-
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50B (3) “A foreign lawyer or foreign firm shall not take a solicitor m.to o

partnership or employ a solicitor who holds a prachsmg ccrhﬁcatc ora bamster o

who holds a practising certificate.”

508 (4) «here a Hong Kong firm and a foreign firm have an agreement
ag described in section 39C(1) and they are not registerd as an Association, the

partners or the sole practitioners of each firm commit an offence.”

Rule 12 of the Foreign Lawyers Regjstration Rules is as undet:~

«12. -Prohibition on the practice of Hong Kong law.

1) Exceptas provided in sub-gection (2), a foreign lawyer ghall not provide of offer any

legal service, which, having regard to all the circumstances of the case, can properly

he regarded ag a gervice customarily prowded bv a solicitor in hig capacity as such.

2y A [oreign lasvyer may give advice on of frandlle any matter which.

(a) is expested {0 be subject to the law of a jurisdiction other than Hong Kong.

oy

(b) involves puiviate or public international lasw or conflict of laws.”

Rule & of the Foreign {awvers Practice Rules is as under:-

«g  Control of employment of unqualified person.

1) A principal of a foreign firm shall ensure that the firm does not employ

persons who are not foreign lawyers ¢ qunqualified persons”) i a number
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more than 6 plus § times the number of resident principals and foreign

lawyers employed full-time in that firm.”

We shall now examine the provisions of the GATS and their likely impact on the

Jegal profession in India. !

GATS: India is a signatory to the General Agrecment on Trade in Services

(GATS) which is an integral part of the Marrakesh Agreement establishing the World
Trade Organisation (WT0O). GATS was signed on 15.4.1994 by the participants
(including Indiay in the Uruguay Round of Multilateral Trade Negotiations held under
the auspices of GATT. The Agreement came into force on lst January, 1995 and is

ratified by a large number of countries including India.

GATS provides [or liberalisation of services throughout the world “as a means
of promoting the economic growth of afl trading partner.é and the development of
developing countries” (second para of the Preamble). The Preamble to the Agreement

further recites the *desire” ol the participants in the following words:

“Desiring the early achievement of progeséively higher levels of liberalisation of
trade in services (hrough successive counds of multilateral negotiations aimed at
promoting the interests of all participants ot a mutually advantageous bagis and
at securing an overail balance of rights and obligations while giving out respect

to national policy objectives.”

Aticle 1 deals with the scope of the Agreement and also containg cerfain
&efmitions. According to the article, the Agreement applies to “measures by Members
affecting trade in services™. It says that for the purpose of the Agreement “trade in
gervices is defined as the supply of a service (a) from the territory of one Member into
the territory of any other member, (b) in the territory of one Member to the consumer,
of service in any othier Member, {(c) by a service suEpﬁer of ane Member, through

* commereial presence in the territory of any other Member and () by 2 service supplier



of one Member through the ptesence of natural persons of a Member in the territory of

any other Member.” The article further defines three expressions. They are to the

following effect:
“Fror the purposes of this Agreement:

(a)“measures by Members” means measures taken by:

(i) central, regional or local governments and authorities; and

(i) non-governmental bodies in the exercise of powers delegated by

central, regionat or tocal governments or authorities;

igations and comumitments undex the Agreement, each

In fulfilling its obl
s may be available (0 it to endure

il take soch reasonable measures J

Nember st
d local governments and authorit

their observance DY regional an jes and non-

govermucnml bodies within its teritory?

(b) “services” includes any service in any sector except services supplics in the

exercise of govermnenlal authority;

(¢) “a service supplied in the exercise of governmental authorily” means any

ier on a commercial basis nor in competition with

service which i3 supplied neitl

one O more Service suppliers.”

eading “Most Favoured Nation Treatment”,

Article 1., which carries the t
Agreemetit, each Member

covides that with respect 10 any (Measure «govered by this

diately and unconditionally to
urable than it acords to like se

P
suppliers to any

shall accord unme
freatinent N0 less favo

gervices and service
rvices and service

other Member,

suppliers of asy ather country.”



they satisfy the conditions specified inl the saidrarticlc.r .

v

Asticle VI provides for domestic regulation. Clause 1 of atticlt:.'. VI s@s “In
gectors where specific commitments are undertaken, each Member shall énsure that ail
_measures of general application affectmg trade in services are adminstered in a
reasonable, objective and impartial manner.” Clause 2 provides for constitution of
}udlcml arbitral or administrative tribunals and for establishing institutional procedures

providing for resolution of disputes arising in connection with or with reference to the

gaid Agreerment.

(lause | of article VI provides that for the purpose of fair implementation of
the Agreement “a Member may recognise the education or experience obtained,
requirements met, or licenses or certifications granted in a particular country.” Clause 3
however provides that according such recognition shall not be discriminatory between
the Member-countries. Clause 4 in fact provides that “cach Member shall (2) within 12
snonihs from the date on which the WTO Agreement takes effect for it inform the
Council for Trade in Services of ity existing recognition measures and staie whether
. such measures are based on agreements or atrangements of the type referred to in

-
paragraph 1.” The other sub-clauges provide for matters mcxdental to such recognition.

fu’ticlc.}(lﬂ provides that “articles I, XVI and XVI shall not apply to laws,
regulations or requirements governing the procurement by govcnnnehtal apencies of
services purchased for govemmental purposes and not with a view {0 commercial resale
or with a view to use in the supply of services for commermal gale.” Clause 2 of this

article provides that within two years from the date of entry into fotcc of the WTO



Agreement, there shall be multilateral negotiations on: government procurement in

" gervices under this Agreement,

Article XIV provides for certain general exceptions which it is not necessary to

notice for the purpose of this Report.

Part 111, which is an important part, contains three articles. Auticle XVL which
is the first article in this part, says “with respect to market acces througlh the modes of
supply identified in aticle 1, cach Member shail aceord services and service suppliers of
any other Member treatment no less favourable than that provided for under the terms.

limitations and couditions agreed and specified in its Schedule.”

Article XVIT further provides -1, In_the sectors inscrbed in its Schedule. | and

s.gizj_get_tg_;J.ny_g:glltmi_qn.' and yualifications st out therein. sach Member shall aceord to

services and | service suppliers of any other Vembet, in_tespect of all measures affecting

iU S

the supply_of services, lreaiment 1o less favourable than that it accords to M8 own_like
services and service suppliers.”

Apticle XVIT enables the Viembers to negotiate 1dditional comnitiaents.

part [V is an equally impottant part. Asticle KIX deals with “negotiation of

specific commitments”™.  Clause 1 of this arficle provides that “in pursuance of the

obieclﬁres of this Agreement, viembers shall _enter into _Successive rounds  of

pegotialiong)bggi_rgﬂﬂ_;@gi tater than five vears from the date of entry into force of the

WTO Agreement and periodically (hereafier, with a view 10 achieving a progressively

| higher level of liberaligation. Such negotiations shall be directed to the reduction of

elimination of the adverse effects on irade in services of measures as a means of

providing, offective market aceess. This process _shall tnke place _with a view o

promoting the interests of _all_participands on 2 mutually advantageous basis_and 0
securing an overall balance of rights _and obligations.”  Clause 7 of this article 18

significant  from the standpoint of developing countries. It savs “the process of
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jiberalisation shall take place with due respect for national policy objectives and_the level

A

of development of individual Members, both overall and in individual sectors. There

shall be apptopriate. flexibility for individual developing,_country Members for opening

fewer sectors, liberalising fewer 1ypes of transactions, progressively extending market

e e

aceess in line with their development situation and, when making access to their markets

available to foreion gervice suppliers, attaching to_such access canditions _aimed at

achieving the objectives referred to in article IV.”

in the light of reference 1o article TV in article XIX(2), it would be approptiate at

duis siage to refer 10 clause 1 of article 1V which deals with developing countries. I

reads as follows:

Sl The ncreasing participation of developing country \ewbers n
world trade shall be facilitialed through negotiated specific commitments. 2V
different Members pursuant o parts [ and IV of this Agreement. relating o
ar lhe sirepathening  of their  domestic services capacity and U8
iciency  and compelitiveness, inter  alia, through access 10

echnology o commercial basis:
by the improvement of their access 10 distribution  channels and
information networks: and
¢) the liberalisation of market access i seelors and modes of supply of
sgport interest 10 them.”

Article XX provides that gach Nember shall set out in a schedule the specific

der part OT of this Agresment.
ken, the particulars specified in the

commitments it undertakes um The article _further

provides that whege such commitments are undert:

gaid articles should also be mentioned in ihe schedule,

13
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Article XX provides for modification of schedules afler a period of three years
from the date on which the particular commilment entered into force. The article

further provides the procedure according to which the schedules can be modified or

withdrawn.

part V sets out what it calls “instifutional provisions”, Article XX provides for
resolution of disputes in one of the modes specified therein. Article Il provides the
procedure according 10 which a Member can raise a dispute agninst another Member.
Artixle XXIV pmwdeq (hat the Council for Trade in Services shall carry out such
fupctons as may he assigned lo it 1o f"mhmte the operation of the Agreement and to
further its objectives. The Council 18 empowered 10 e%wbhsh such subsidiaty bodies as

it congiders appropriate {or an cffeclive discharge of its functions.

Article XNV provides tor lechnical cooperation among Merbers. while Aricle
YV provides that the General Counci) shall make appropriate ATANGEMENES for
consultation and cooperation with the Uniled Wations and its speciai&sed agencles 48 well

as with other 'mtcrﬂgovcmmmmal Auencies -oncerned witli SeTvICTS.

pagt VI contains what it calls “Final Provisions Arlicle SOXVIL seis out the
sircumstances it which a Viember may deny the penelits of the Agregment 10 another
Viember. Article XVIL containg detinitions of several expressions sccurting in the
Agreemen!. Aqticle NXLX says (hat the annexes 10 the Agreement shall be treated a8

integral part of the Agreement.

1t would be avident from the above provisions of GATS that the legal services
do clearly fall within the purviesy of the expression sgarvices” 48 defined in article T and
that out wunﬁy would be required under article XX to entel into successive rounds of
pegotiations, beginning not {ater than five years from the date of entry into force of the
WTO Agreement (The WTO Agreement came into force on and with effect from
1.1.19953) and to continue to enter mto such quccessive ounds of ncgouanons

periodically, with a view 1o achieving 2 pmgressivcly higher level of liberatisation.



Liberalisation teans a free trade in services without regard to national boundaties
obligating each Member-country to accord tost-favoured-nation trestment to all other
Members of WTO -~ vide articles II, XVI, XVII and XIX. Indeed, article XIX makes
the purpose of such negotiations very clear viz., reduction or elimination of, what it
calls, the adverse effects on {rade in services and all measures which impede or hinder
effective market access. The general exceptions provided in article XIV are of no avail
(o India since the grounds of exceptions are pul)‘iic morals, maintenance of public ordet,
protection of humarn, animal or plant life of heaith and so on. The only saving feature
may be said to be contained in clause 2 of article XIX which savs that the process of
ieralistion shall take place “with due respect for nationat policy objectives and the level

of development of individual Members, both overalt and in individual sectors.”  The

*gaid clause further provides that it shall be open to the developing country \Members

(like Tndia) to adopt appropriate flexibility in the matter of opening up the service sectors
within its boundaries. In other words, it is open to a developing country {0 choose to
Bberalise fewer services and fewer ypes of transactions and also to regulate the market
access to ilg services 1o the service providersiservice cuppliers of other Vember-
countries. It is equally open o developing countries. while making access (o its markets
available to foreign service suppliers, to attach such canditivns for access as are aimed at
achieving the objectives relerred fo in article TV, Article [V which we have noticed
hereinabove. speaks infer Jlia of strengthening domestic ervices capacity and s
efficiency and competitiveness. itter alia through access to technology on a commercial

basis.

1t would be obvious (hat in lerms of the obligations imposed by GATS, India
would have to enter o negotiations ghortly in the matter of opening up some of other
service seclors to the foreign service suppliers, This may also involve the opening up of
(he legal services sector 10 the foreign lawyers and foreign law firms. {One is not sure-
how far the government will seek to take advantage of clause 2 of article XXX to restrict,
if not curtail, such entry ov to protect the legal profession of this country. 1 one looks
at the record of our govermment in the matter of patents (soverned by the Agreement on

Trade Related Aspects of Intellectual Property Rights - TRIPS), it is certainty not very



inspiring. it is hoped that the government will not enter into any cominitments which

may prejudicially affect the interests of the legal profession of this couniry without

consulting it.

We may draw attention to a resolution passed by the Executive Committee of
the Bar Association of India on Sth October, 1994 which was communicated to the

Government of India immediately. The resolution reads as follows:-

“Ii the preamble to the General Agreement on Trade in Services (GATS) - to

which India is a signatorv - it is recited:

“Desiring the early achievement of progressively higher levels of liberalisation of
irade in services (hrough successive rounds of multinational negotiations aimed
at promoting the inlerests of all participants on a mutually advantageous basis
and at securing an overall balance of rights and obligations. while giving due

respect to national policy objectives.

Recognising the right of Vembers to regulate and to introduce new regulations
on the supply of services within their territories in order to meet national pelicy
objectives and given asvmmetries existing with respect to degree of development
of services equally regulations in different countries. the particular need of

developing countries 1o exercise this vight.....”

Keeping in mind these preambulatory statements in GATS, the Bar Association

of India at the meeting ol ity fxecutive Committee held on sth October, 1994 has

resolved:

a) that a task force should be set up to clearly define India‘’s “National Policy

Objectives” in relation to legal services: and
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b} that appropriate guidelines and norms for regulating entry of foreign

lawyers/finms for rendering legal services in India be formulated. *

The Bar Association of India accordingly requesis the Government of India to
forthwith appoint a High-Powered Committee in which representatives of t,lus
Agsociation and representatives of other lawyer organisations should be associated to
help set down India’s National Policy Objectives in respect of legal services by forsign
nationals and the regulatory framework thereof as also suggest '1ppaopr1'nte guidelines

and norms for entry of foreign lawvers/firms into India.

The Executive Committee of the Bar Association of India is of the considered
view that in principle, our fegal system ought to integratc internationally under an

appropriate regulatory system - which ensures:
iy A general reciprocity of rights, and non-discrimination;

2y foreign lawvers: firms are subject to the same disciplinary jurisdiction as

Indian lawyers; and

3) greater opportunities  for the future development of the entire fegal

profession in India.

It was also resolved that this resolution be conveyed to'the Government of India

and to all appropriate authorities and bodies.”

In 1eplv 1o the above resolution, the then Finance Minister, Government of India
informed the Bar Asgsociation of India that since the matter concerns the Law Ministry,
they may approach the Law Ministry in that behalf. According to the Bar Council of

India, there has practically been no response from the Law Ministry to their resolution.

The Present State of Indian Law:



As the fasv in India stands today, any person who is a citizen of India, who has
nttained the age of 21 years and has obtéined a law degree from the university
recognised by the Bar Council, is entitled to be admitted as an advocate. The proviso to
clause (1) of sub-section (1) of section 24 of the Advocates Act, however, says that
“subject to the other provisions contfained in this Act, 2 national of any other couniry
may be admitted as an advoeate on the said roll, it citizens of India duly qualified are
permitted (o practice law in that country”. In other words, the said proviso provides for
reciprocity betwveen India and other country or countrigs. as the case may be. which

aspect is made clearer bv section 47. which reads as follows:

sgeotion 47, Reciprocity: (1) where anv country. specified by the Central
Government it this behall by notification in the Official Gazette, prevents
citizens of India from practising the profession of law -or subjects them to unflair
digcrimipation in that country, 2o subject of any such countrv shall be enlitled 0

praclice the prolession ol law n India.

(2) Subject to the provisions of sub-section (1), the Bar € ouncil of India may
prescribe the condifions. if any. subject to which foreign quatifications in law
obtained by persons other than citizens of India shafl be recognised [or the

purpose of adimigsion as an advocate under this Act.”

Sections 29, 3U. proviso to section 24(1)a) and section 47 - indeed several
provisions of the Act. speak of “practice” or “praclising the profession of faw”. The
question, however. is what does “practice” mean? The Advocates Act does not define
the expression but {from a perusal of gections 30 and 33, one can gather the impression
that the scope of “practice” s limited to appearance vefore any coutt, tribunal or
quthority. 1t does not purport to take in, what may be called. counselling and legal
advice, legal research and documeniation, ajllernate dispuie resolution techniques and
othier similar services which are ncreasingly coming info vogue in this country and

which indeed constitute ihe bulk of legal practice in developed countrics like USA and
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UK. Itis true that in a recent ovder made by the Botnbay High Court, opinion has been
expressed that with the abolition of dual system and creat‘jon of a uniform category of
advocates, the presumption i that “the act of advocacy does include counselling as
well”. The Bar Council, however, does not appear 1o have taken a decision or formed a
view on ihis aspect nor have the State Bar Councils done go. As Lhe position st;m,ds
today, there does not appeal to be any bar for a foreign lawyer acling as 2 legal
consultant and advising his clients in India and doing all the things referred to above
gxcept appearance pefore the Court ot Tribunal. As a matier of fact, the foréign
companies and corporaie bodies, which are increasingly entering this countfy, tend 1o
rely upon their own Jawvers who know their structures, business practices and other

relevant matters.  They would like to take their own lawwvers for advising them ot tor

acting on their behalfl in all legal matters and also swhen disputes atise in other coumries

wolving them, TLis true that such toreign lawyers have to become conversant with the

fasvs ol this countey il they propose 10 advige thetr clients in this country, hut Mt does

~not appear to be a major stumbling plock. The only cestriction, to repeat. NOY in force

s thal they cannof appear of argue i coutts of tribunaly.

1 againgt FLCsin india

ilfh@_i?ém_llug_Lit_iggﬁgt

3 Pubfic Interest Litigation has ben instituted in the Botmbay High Court by the

“LAWVers Collective” which is pending, geveral questions have been raised in that

petition but one of the importaut questions raised is the meaning of the phrase “to
practice the profession of the law™ under section 29 of the Advocates Act. 1961. Some
of the Foreign Law Firms who have set up “jaison offices™ in ndia are party defendants

like White & Case, Chadbourne & Parke and Ashurst Mortis Crisp.

These firms have taken up the defence {hat they are not practising the profession

of law and are, therelore, not governed by the Advocates Act. A second guestion raised
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is whether these firms have comuitted a breach of the license/permission gr;mte(i to

them under section 29 of the Foreign Exchange Regulations Act, 1973 (FERA) for
setting up “liaison offices” and thereby inviting penal liability. The Reserve Bank of

India gave them a licence stating:

«1ye advise that we are agreeable to your establishing a liaison office at Bomgay
and New Delhi initially for a period of threc years for the purpose of
undertaking pursly liaison office activities viz. to collect information from parties
in India and to act as a commupication channel between the head office and

parties in Indin.”

Section 29 of FERA deals with licence: permissions for establishing a place of
pusiness in India fot ~sarrving onoany activity of a trading commercial or industtial

nature.”

The foreign lasv firms did not apply under section 30 of FERA which deals with

grant of permission 1o praciice @ profession or occupation in fndia.

[t was. however. admitted by these foreign firms that they advise and assist non-
indian clients. and Indian clients by draiting documents. conducting negotiations.
reviewing and providing comments on documents. conducting negotiations and advising
clients on international standards  and  customary practices relating 1O “dents’

transaciions.

The Bombay High coutt at the interlocutory stage hag expressed a prima facie
view that the p'raclice of the profession of law under gection 29 would inctude legal
practice outiide the court like drafting documents and doing non-confentious tegal work
like advising clients on intefnatioml iansactions and customary practice relating, to

clients’ transactions and all sorts of pon-contentious fegal work.
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The Bombay High Court has expressed its prima facie view in the following
manner:

Prima facie it appears that the actrvities mentioned above carried on by

Respondent 12 to 14 (ic. foreign law firms) would amount to practising the
!

profession of law.”

[f this view is counfirmed, they would require to be enrofled under the Advocates
Act and cannot engage i their present activities. The High Court has relied upon a
New York decision where a Mexican lawver advising on Mexican Law was held to

practise the profession of lasw in New York.

Further, the Reserve Bank of India which had given a licenes 10 these tims (O
establish linison offices have given show cause notices alleging breach ol the sonditicns
of the licence as admittedly {hese firmns have been doing much more than pureiy liason
office activities viz. 1o collect information to act as a communication channel between

the head office and parties in India.”

The Developing Scenatio;

The increasing financial investment and trade relations betsveen India and other
countries is bound 1o give rise to what is called the cross-border legal practice. It may
be that the foreign lasvyers oF the foreign law firms may like (o enter into alliancss with
Indian lawvers or law firms 1o gain entry or 10 Facilitate their working i this country.
But even this development necessitates the lawvers in this country to develop

professional expertise on the {aws of the home country of the company or thie corporafe

body concerned as well.

One cau rest assure that there will be pressure from developed countries to Opefl
up the legal service seclor i our couniry and to provide for free entry of foreign

jawyers and law firms not only for tendering, legal advice, drafting or counselling but
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also to appear 1 the courtts or tribunals in this country. We do not know to what extent
will this pressur

o will be resisted by our govermment.

By enacting the Advocates Act, 1961, the Parliament gave freedom of
movement for all members of the legal profession within the country. Breaking the
bariers set up by fistory and tradition, an integrated bar was created in 1961 under
which an advocate registered with any State Bar Council is entitled to practice in any
court or tribunal anywhere in India, Thié can be said to have helped in improving the
quality of legal service available to the citizens and in developing the professional skills.
Probablv, the next step mav be the integration of our legal services with the legal
services of other counties providing for a comparatively freerer exchange of services

subject to certain safeguards mentioned below. We presume. the profession has to

prepare itgelf Tor this.

The issue ol practice mobility iy no doubt a sontentious one: however the points
of contention have not vet besn clearty brought out as there svas ne serious attempt sC
far to internationalise legal practice. There are legitimate local interests such as an
assured market, the sypectations of society for professionul sensitivity 10 legal and
cultural -traditions. the tendency of legal education O distinguish itgelf from outside
institutions 2t¢. which militate against freedom 0 practice internationally. These
concems manufested {hemgelves in nationality, cesidency and qualiﬂcation requirenents
operaling s parrders  to fiee movement of professionals. There are 180 genuine
concers o SNSULe high standard of professional service to clients which. in furm.
demand upiform rules of professional othics and disciplinary controls, In this context.
any scheme for trade services has to be based on certain fundamental principles
which include: () the people should have a reasonable guarantee that the persons they
employ have the professionul competence 10 deal with the matter, (b) the integrity and
independence of the pfofession and the standards it has maintained in dealing sith the
clients. the opposing counsel, other members of the p;‘ofessiom the couxis and the
members of the public are not compromised; ami ('c) a2 sense of fair play and &

reasonable batance between the tocal fawvers and outside lawyers in the matter of
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distribution 0[ work, fees and market control If the local‘i)rofession were to lose

substantialty in the competition to follow, the arrangement is unlikely to work and
internationalisation will bring in more problems than it can solve. Professional control
in any case will remain with the local lawyers who are bound to be too numerous and
organisationally powerful. If the above principles can be reflected in the regulatory
regime, mobility in legal practice may become a blessing to the profession and Lhe
litigant public. After all, the client has a constitutional right to be represented by a

lawyer of his choice which is to be preserved even in a globalising world.

It is necessary for thhe legal profession 10 realise that it must put its house in u.rde.r
by itmproving is skills and quality pefore seeking 1o compele will foretgn lawyers and
jaw firms on the home wurf, ‘The fact remains that the demand for jegal services is fast
mnereasing from the husiness and « commercial sectors and mote particularly from foreign
institulional investors. They naturally prefer the lawwvers firms with whom they have
heen dotng business i1 their home countries 10 do their W()ri\ in the host country a8 well.
Rusiness law and mternational investment andl c,ommerw are the sectors which will
drive the growth of trade in tezal services i the hmnedmte future. \afurally the large
law tirms of developed countries who seek busmess with India will have the advantage
of cornering the emeroing legal work i the host counti. WTO swill act as a4 broker in
facilitating this process once the trade in jegal services i settled as part of the
Agreement. The question {hat is crucial for the health of the host country profession
therefore is the Ype of regulatory system appropriate 1o protect the internal market in
fegal services from total exploitation by outsiders and, if possible. develop the
international market in legal services in a manner that is just and fair to the Indian
profession. Whatever the protective sysiem, it has to satisfy the principles of free trade
which is part of thn, WO cormmitments ? and has to be objectively ulshﬁable in terms of

the exception and exclusion clauses of the Agreement.

The growth of {awv firms in this country is confined to certain major cities. Most

of the law firms are family conir olled. Very few [irms provide whal is cailed the ‘single
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window services’ which means providing not only legal but accountancy, ﬁnancml and

other advice to their clients.

Recommendations for Reform:

One view put forward in certain quarters is: existing barriers based ou citizenship
or nationality are increasingly becoming irrelevant for regulating the legal profession and
that competitive quality in legal services and full accountability therefor on the part of
those who offer it to the public are basic considerations in organising legal gervices
nationally or internationally. As such. it is argued, the legal framework for regulating
the profession in the context of the emerging internationalisation of legal gervices
requires a fiesh jook with a view to ensure that tho benefils arising out of such trade are
fulty and fairdy available 1o the people and the profession. It is desirable at least for
some time 1o have both the “full” and “limited” licensing approaches recommended by
the IBA adopted in india {or the regulatory sysiem. JLach may be developed as separate

scheme governed by approptiate rules by an Authorised Comumittes of the Bar Council

»
’

of India.

Be fhat as it mayv, it i necessary to deline “practic“"' so that it is made esplicit
that the term does include advice, documentation, \.emﬁudlwna, and related informaton
gervices and i ot fimited to representation in court/tribunal oply. S the Advocates
Act recogrises only one category of lawvers, there can be dnlv one set of educational
qualifications for admision to e Indian legal mfes‘;mn It is the “sducational
qualification” barsier. in adition to the considerations mentioned in clause 2 of article
XIX, which provides the maximum leverage for regulating foreign fawvers exploring the
Indian legal market. Today that is the wenkest link in the Indian regulatory svstemn in
respect of admission to the profession inasmuch as our Bar Counsil (vide section
24(1)(c) of the Advocates Act) has already recognised a host of foreign law degrees
(which do not involve instruction in Indian Constitution and Indian laws) as adequate
for enrolment as advocates in India.  The reform of legal education as proposed

slsewhere in this report will provide the basis for the objective critetia for tightening up
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admission policies both for Indian lawycﬁ as well as foreign lawyers. The Canadian
gystem of a period of university training with a period of apprenticeship may be suitably
adapted for admission of foreigness to the Indian Bar. To decide on the scope of the
training and articleship, it is necessary for the Bar Council of India lo set up a Special
Admission Authority including members of the judiciary, the acaderma and the
profession. The recognition of foreign law degrees should be based on objective
principles and nrust be done alter due evaluation by the Special Admission Authority. It
cannot be treated as a casual affair particularly when it is not the case with develdped

countries.

It is necessary to promote larger partnerships of lwwvers 10 enable them to be
competitive in eflicieney and quality of services rendered.  Rules should provide tor
mulli-disciplinary partnerships (between fawvers and non-lawyers) whicl., while not
COMProOMISINg independence ol lawvers and client privileges. would allow delivery of

composite services as desired by the clients.

The Rar mav perhaps have to adopta pusitive approach 10 the internatienalising

of and trade in legal services,  Lresdom of movement for the legal prefession is
presently being resisted on unlounded apprchensions.  Lnnecessary barriers may have
to go in order to facilitate professional developrent and improvement i the quality of
services. The GATS expects Member States 10 accomplish this goat by standardising
their barriers and building up @ Cair and transparent regulatory syster. ‘The Bar Council
of India should immediately proceed with the making of rules necessary to organise this
process before it is tov Jate keeping in mind the principles and guidelines evolved by the
IBA as well ag lhe several considerations and factors set out by Shri Anil Divan
(referred Lo above). The Bar Council of India has to choose which model suits our
country and what should be the regulatory regime 1o e adopted to regulate the entry
and functioning of FL.Cs. 1t should also approach the Central Governnient to introduce
appropriate amendments in the Act to arm the Bar Council of India with (e necessary

powers to meet the oncoming challenges. Parliament should meanwhile amend the Act
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d i s , 4,,.
and empower the Bar Council lo prepare itself for the opportunities and challenges

| knocking at its door at the end of the millennium.

1. Defining Scope of “Practice”

After sub-clause (h) of clause (1) of section 2 of the Advocates Aot the

following clause shall be inserted, namety:-

~(h)y “praclice’ means all types of legal services including representation in

courts. tribunals ar  statutory bodies as well as advice. rescarch and

documentation. certification and related information services necessary lor legal

actiott.”

2 em,tzn_d;@u_&ﬁ@ﬁ@_u

In place ol sub-clauge (Qcy »f slause (1) of section = of the Ael, the folleswing

shall be substituted. namely:-

“(ig) to recognise foreign qualifications i law obtained outside India, tor the
Aot according {o the rules

purpose of admission as advocate ander this

preseribed iherefor and as per the decisions of an Authorised Comrmittee

constituted by the Bar Couneil of India for the purpose.”

3. Amendiment (0 Section 24

The following shall be added to the proviso o sub-clause () of clause (1) of

qection 24 of the Act after the words “in that other coupliy™ -



'
d by the Authorised

«and if the overseas national is found duly qualifie
Bar Council of India”.

’

Committee constituted for the purpose by the

Amendment § to Section 33

The following shall be added to section 33 of the Act after the words “authority
! - |
or person” and before Lhe words “unless he is enrolled”:-
“or otherwise engaged in legal practice a8 defined under this Act”.
5. f.\;rgqtldgm@j)ﬁ.ﬁgtjmﬁz

After sub-clause (e) ol clause (1) of section 49, the following <ub-clause shall e

inserted. namely:-
overseas

witions to be fulfitled by

and cot
secking to practise

“(ez) the additional qualifications
tvocate under this et o

nationals sesking admission as an at

in this country™.
After sub-clause (22) of clause (1) of section 19, the following sub-clause shall

be ingerted. pnamely -
y with

“(gug) regulation of multi-disciplinary practice bY Jawvers 1l partnershiy

non-lawyers”.
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Chapter V

- MANAGEMENT AND DEVELOPMENT OF THE PROFESSION

Lawyering is essentially a private sector activity to which monopoly is given by
the State in public interest in the matter of organization and delivery of legal services. It
is a sector of governance vital to maintain the democratic balance between t;xe
government and the governed. Hence it 1s given privileges and immunities seldom
available to other private enterprises or professions. Justice is the ultimate goal of every
civilised society and. as brokers of justice. lawyers play a role of social engineering
unparalleled in human history. That is why the legal profession is traditionally regarded
as “learned and nobie”. Today. people have started questibning whether it retains even a
sma!l percentage of its nobility and wisdom to be able to claim the same status and
| privileges as before. The public image of the profession has reached its lowest level.
This trend is dangerous particularly in a country like India where nearty half the

populacion are vet {0 enjov the fruits of democracy and o gain equal access to justice.

The problem can be perceived in many ways and dimensions. While much of the
causes for the present malady lie in the society itself. no one can deny that the
professional leadership and its style of management has to own up a great deal of
responsibility for the current state of affairs. The Parhiament delegated management of
the profession to the profession itself under the Advocates Act, 1961, The question to be
addressed therefore is as 10 how changes in management styles can bring about the

necessary conditions (0 bring about the desired impact inn the role and functioning of the

legal profession so that it regains its past glory in society.

Membership and Formation of Bar Councils

How is the profession in India organized? The dominant and representative

organization is that of Bar Councils envisaged under the Advocates Act. Like every



ATA RS

dither elected bod?s it suffers from the activism of a few and indifference of the many

The electoral process assumes the style and infirmities of political elections includi g the

corrupt practices associated with it. In fact, in some places Bar Council elections have

been contested on political party sponsorships maintaining the party links even in the
management of the profession. This has tended to divide the bar in many places causing

avoidable ill-feeling and bitterness among members to the detriment of the well-being of

the profession. The elections to the bar councils have been challenged on varipus

grounds in the courts and in many cases the entire election in the whole State were struck
down. The cost of clections also increased substantiaily both for the pbar councils and the
candidates. [t 1s important to have a fresh look at the conduct of bar council elections to
retain its representatve character while avoiding the ills of political elections based on

caste. community. religion. party and such other narrow loyalties.

When the Advocates Act wvas enacted in 1961 and the Bar Counciis were
emppwered o admimster protessional affairs. the bar was Just one-tenth of s present
‘31/'3 - The enormous  growth of qumbers and its spread to remore areas of “he
cub-continent 1as put sgere sains on not onlv financial but NUIMA [esources avaiiabie
io the State and Cepwal Bar Counciis.  To manage proféssion of over J0G.SCL
'J(ivécates‘ e elected represenuanves are about 400 in sixteen State Bar Councils and in
ihe Rar Council of \ndia. Obviously this number. conceived under a formula in 19%0s. is
inadequate in the present context. Each State Council should have double irs present
“srength of whom those clected mav remain at the existing levei. The other half ot the
enhanced mernbership may be brought in through indirect cie::tions-cummominarions 0
r.epresem bar associations. law teaching community, the constituency of law otficers of

government and the judiciary.

Bar associations have growit in sirength and influence over the vears at all leveis
'of legal practice from the lowest to the highest court of the land. There 1s hardly a city
without one or MOre bar associations. They are gctive throughout the vear in the locality

whereas the Bar Counicil’s presence is felt once in five vears when the elecrions are
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'{)r_galttgt:d. Together they can do a great deal for the welfare and development of the
professicn. Similarly, at the all India level, there are a fevt: organizétions which tue active
on a number of professional causes. - The Supreme Court Bar Association, the Bar
Association of India, the United Lawyers’ Association, the All India Lawyers’ Union, the
Advqt;atebon-Record Association are few such professional bodies which can discharge
much productive organizational work in collaboration with the Bar Council. Together,
they reach out to the entire spectrum of the private bar locally and nationally. The
Advocates Act should therefore provide space for the involvement of the bar associations
in management of professional affairs along with the Bar Councils. Recognised bar
associations (there can be rules made for recognition) must be able to nominate/elect a
member either singly or jointly to the Bar Councils at the local/national levels. It 1s
recommended that one-fourth of the expanded strength of Bar Councils be filled up

through bar association norminees/representatives.

Ihere are three other segments of the legal profession which h should get a place in
orgmnzatlonal management for greater efficiency and proper development of the
profession. These are the government legal sector, the legal academic sector and the
Judimal sector. The remaining three-fourths of the expanded strength of the bar councils
can be equally divided among these three sectors of the profession. The ideal method of
their representation could be through nomination, if election is not practical. T For
example, the Union Law Minister on the recommendation of the Attorney General could
nominate representatives of the Indian Legal Service to the Bar Council of India while
their counterparts in the State could do it for the State Bar Council. Similarly, the Chief
J !.lSt]CE: of India may be requested to nominate representatives of the judiciary for the Bar
Council of India while the Chief Justices of the respective High Courts would do it for
' the State Bar Council. It is only in respect of the legal academic sector, there is some
difficulty in the nomination process as it is too large and dispersed. What can possibly be
‘done in this regard is to allow the rotation system to prevail.  Out of the list of
{miversities teaching law, depending upon the number of scats available, the

vice-chancellors concerned can be asked to nominate a senior teacher of the Law Faculty

*
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for membership in the Council. Thus constituted, the Bar Councils will not only ha
: - have a

larger membership to reflect the enormous growth in membership but also will |
Y . Wikl nave
reprasentat;on of all sections of the legal community. It will also help moderate possibl
c

intrusi ies i !
on of narrow loyalties in the management of the profession which is inevitable in

any predominantly elected body.
Discip_@g

_ Dtsc1plme has two dimensions. At the individual level, it is a question of
enforcing the code of ethics and etiquette rigorously with a view to ensure compliance at
all levels. This requires both preventive and punitive approaches. Unless the vounger
generation is educated of what these standards are and why they need to be obsarved for
profesqn(mal discipline, it is futile to expect them to conform to such behaviour. At the
level of university education. these things are hardly taught even if they are included m
the Lumculum‘ This is where apprenticeship followed by bar examination assume

critical importance in the making of a lawyer.

The punitive approach has been in vogue since 1960s through the bar council
dssuphnary committees. Earlier, the function was with the High Courts before whom the
advocates practised. After the Bar Councils took over that responsibility, disciplinary
‘committees used to have 2 retired judge and/or a Senior Advocate besides the elected
memﬁars. Over the vears, the composition has changed and many of the committees are
manned exclusively by the elccted and co-opted members of the profession. The number
of cases has increased substantially and the standard of ethics has eroded to an alarming
extent. There is dissatisfaction with the enforcement of discipline partly because of the
delay involved and partly the inefficient forms of purushment. administered. In several
cases, the Supreme Court had reprimanded the Council for being too soft and suo ‘moto
enhanced the punishments on erring lawyers. There can be arguments based on equality

guarantee against the pattem of dispensing punishments by d1sc1plmary commyittees.
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| Though peer-group justice is the best strategy for enforcing discipliﬁe while
maintaining pmfessiopai independence, it has to be much more transparent, quick and
participatory of judicial and non-elected sectors of the profession. Since there are
inherent weaknesses in all elected bodies tending to make the'm soft at implementation, it
is necessary for the Act 1o make it obligatory on the part of the Council to inciude a judge
~and a member nominated from bar associations or from another profession (joumalis::x,
teaching, medicine) in each disciplinary committee on the lines of the administrative
iribunals. Bar Councils should publish the opintons of the Disciplinary Committees to let
the litigants know the character of the lawyer they are dealing with. If the proposal to
have an enlarged membership for State and Central Bar Councils is accepted. each
Counci} will have adequate number ‘of members from judiciary as well as from bar

associations and other sectors of the profession to be co- -opted to the disciplinary

commitiees.

There is need to re-write the C ode of Ethics as it was drafted in late 1950s. During
the ast {ifteen vears. there has been so many changes in {aws, deliverv of legal services
and dl‘;pensation of justice which warrant a fresh look at conduct of lawyers in court and
in societv. The international Bar Associat] on’s recommendations in this regard 1s worthy
of being considered. Whether in the matter of contingency fees or legal aid or gender
justice or advertising of multi-disciplinary partnerships or fees or specialisation. the
norms and standards evolved fifty vears ago requires review and adaptation. As such, the

Bar Council will be well advised to update the norms of professional etiquette to the

needs of contemporary times.

Another issue relating 1o discipline is at the collective level. The members of the

bar have gone on strike, dharna and boycott of courts at local and national levels at the
A.S“hghtest provocation like conflict between a lawyer and a policeman, alleged misconduct
of 2 public official, percewed indiscretion of a judge, creation or non-creation, location or

" not-location of courts as desired by the bar members etc. Disgusted by the frequency
and casualness of these irade union tactics indulged in by bar associations and sometimes
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by the Bar Council itself, several public interest litigations have been filed asking the
| court to declare it as an unethical practice and ban th;a practice altogether. Court did
counsel restraint and directed the Bar Council to avoid boycott of courts and evolve
norms for the purpose. Bar Councils can implément such norms only with the support of
bar associations concerned. The proposed structure with enhanced membership
involving bar associations will hopefully enable the Bar Councils to make its writ prevail

and discipline the associations more effectively.
Finances

Wlth the growth in numbers and functions, the Bar Councils’ meag¥g resources
were found to be inadeqguate even for managing its statutory functions. The Committee
on Subordinate Legislation of the Tenth Lok Qabha desired the Finance Commission to
make appropnate recommendations to the Government to enhance the resources available
{0 the Bar Councils. Meanwhile the Bar Council of India approached the Government to
substantially increase the enrolment fee and to empower the Bar Councils to compel
re-registration of advocates afier every five years on payment of an additional fee. It may
be noted that the enrolment fee is the only source of income o the Bar Counci) and the
amount fixed in the past is too meag¥e in view of the inflation and fall in value of the
indian rupee. The Bill introduced in 1997 for amendment of the Advocates Act did
crmtam a provision raising the fee. There is need for a further revision to what was
proposed at that time in order to enable the Councils to discharge its functions properly

without having to depend on Government for the purpose.

Disqualification for Enrolment

The proviso to sub-clause {(¢) of clause (1) of Qection 24-A enables a person
convicted of an offence involving moral turpitude and who s dismissed from
| employment under the State on any charge involving moral turpitude to seek enrolment

after a period of two years since his dismissal or removal. This s nota desirable practice
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given the privileges, trust and responsibility enjoyed by an advocate and the need to build
up public image and confidence. It brings the administration of justice into disrepute and
the public is alienated from the system. There is also no guarantee that a rapist or cheat

or one who embezzled public money or got dismissed for corruption would not indulge in
such activities again under cover of his professional status. The continuance of persons
with such history is infmical to the purity of justice and therefore should be kept away

from administration of justice.

The proviso deserves (0 be repealed and persons convicted of offences involving
moral turpitude should be permanently disqualified from being members of the legal

profession. They can. of course. take up such émployments other than ‘practice” which

' require legal qualifications.

Recommendations for Reform

(1) Taking into account the size and gpread of the indian bar at the turn of the century.
it is recommended that the membership of each C‘ouncil be increased to twice s
existing strength. 1t is further recommended that the enhanced strength be filled

by nomination from the bar associations. the judiciary, the legal academics and the

government law officers.

(2) The disciplinary comimittees should have a member each from the judiciary and
from any of other three segments (bar association, legal academic, law officers)

who are made members of the enlarged Bar Councils.

(3)  The power io fix the enrolment fee may be delegated to the Bar Couricil of India
with the maximum not to exceed five thousand rupees. The fee payable by SC/ST

candidates for enrolment may be fixed at half the amount payable by others.

E"“(4) The re-registration of advocales be authorised at an interval of five years
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according to the rules prescribed therefor. The fee for re-registration may be fixed
by the Bar Council of India with the maximum not to exceed rupees one thousand

rupees. The fee payable by SC/ST advocates for re-registration may be fixed at
half the amount payable by others.

A person convicted of an offence involving moral turpitude or dismissed from

service under the State for an offence involving moral turpitude may be made
non-eligible for enrolment.

Draft Amendmenis

Amendment to Section 3

Section 3(2)(b) shall be replaced by the following, namely : -

“(b) In the case of a State Bar Council with an electorate not exceeding ten
thousand, thirty members. in the case of a State Bar Council with an electorate
exceeding ten thousand but not exceeding twenty thousand. forty members. and in
e case of a State Bar Council with an electorate exceeding twenty thousand, fifty
members of whom half the number shall be elected in accordance with the system
of proportional representation by means of the single transferable vote from
amongst advocates on the electoral roll of the State Bar Council: and the other haif
of the enhanced membership of the Council shall be filled by nomination
ai:cording to rules preseﬁtﬁ@d of repres;ntatives of recognized bar associations in

the State, legal academics from universities teaching law \jvithin the State, the law

officers of the State Government concerned, and the judicial officers, sitting or

“f-“‘“aretiréd, nominated by the Chief Justice of the State High Court”.

Amendment to Séctiou 4

The following shall be substituted in place of the existing sub-clause (c) of



(b)

‘L.u

i
clause (1) of Section 4, namely © -

“(¢) one member from amongst its members elected by each State Bar Council
with an electorate not exceeding ten thousand, two members elected by each State
Bar Council with an electorate exceeding ten thousand but not exceeding twenty
thousand, and three members elected by each State Bar Council with an electorate

exceeding twenty thousand”.
!

After sub-clause (c) of clause (1) of Section 4, the following sub-clauses shall be

inserted. namely © -

“(d) three judges, sitting or retired. nominated by the Chief Justice of India:

() WO nominees of the Union Law Minister on the recomnmendation of the
Attornev General from among the officers of the Indian Legal Service:

(fy - the President of the Supreme Court Bar Association, :

(g) the President ol the Bar Associauon of India;

(h) two Professors of Law in the service of any of the Universities teaching

aa

jaw, nominated by the Chairman. University Grants Commission.

(1) anominee of the Chairman. Press Council of India ©.

Amendment to Section Y

The following shall be substituted in place of clause (1) of Section 9, namely : -

“(1) A Bar Council shall constitute one or More disciplinary committees, each of

which shall consist of three persons of whom one shall be a person elected by the

Council from amongst its members, one shall be a retired judge co-opted Ey the

Council and one a senior advocate or a senior law professor co-opted by the

Council and the senior-most advocate or judge amongst the members of a

disciplinary commiltee shall be the Chairman thereof”.
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Amendment fo Seciion 24

For clause (f), the {ollowing clause shall be substituted, namely : -

“ (f) be has paid, in respect of the enrolment stamp duty, if any, chargeable under
the Indian Stamp Act, 1899, and an enrolment fee of such sum, not exceeding five

thousand rupees as may be prescribed by the Bar Council of India™ ;
After clause (), the following clanse shal! be inserted, namely : -
“ (ff) he has paid. in respect of re-registration according to the provisions of

Section 33A and the riles made therefor, a re-registration fee of such sum. not

exceeding one thousand rupees as may be prescribed by the Bar Council of India™.

Amendment to Section 24 A

The Proviso Lo sub-clause (c) of clause (1) beginning with the words “provided

that” and ending with the words “as the case may be, removal” be omitted.

Amendnent fo Section 49

After sub-clause (f) of clause ( 1) of Section 49, the following additional provision

ghall be inserted, namely @ -

“ () the procedure to be followed for recognition of bar associations to be

eligible to nominate/elect representatives to the State Bar Council/the Bar Council

of India”.
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3.7.98
Hou’ble Mr, Justice B.P. Jeevan Reddy,

Chairman, Law Commission of India,
Shastri Bhawan,
NEW DELHL

SUR: Amendment to the Advocates’ Act 1961 as reconymended by the

Committee on Subordinate Legislation of 0% Lok Sabha.
Respected Sir,

The Conmittee on Subordinate Legislation of the 10™ Lok Sabha had submitted &
—rTeport relating to matiers concerning Advocate’s Act. Hersunder are the proposals mage
by the Sub Committee:

s T in para 6.8 of its Report. the Committes made the following reconumendations:

L. The pmﬁlﬁation of Law Colleges without adequate number of teachers with
mhipctmmo—f;ﬁs resulted in sharp detertoration in the standards of legal education.
This bas sefiansiv affected legal proiession. The Comminege feels that the Bar
Couhell should use the powers given 1o it under tiie statute and effectiveiv
intervene Lo stop the proliferation ol such sub-standard law colleges.

> The Commires note that lack of funds has come in the way of improving legal
"education in the Counury. The ¢" Finance Commission has made funds available
for improving court's infrastructure. The Committee strongly recommend that

' adequaite funds may be made available for bringing about qualitative improvernemt
in the Lagal Education. .

s

LS )

The Committee feels that the present law course needs to be restructured. The
Committee is of the view that part time Jaw course should be discontinued. Thev
agree with the suggestion of the Bar Council and Supreme Court Bar Association
that the Professional Law Course should be of five years duration on the pattern of
the WNational Law School functioning under the University of Bangalore.
However, the Universities cau offer a three vear academic law course for the
benefit of people who want to study law from academic point of view.

-
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4 In order to maintain professional quality and also to ensure that only serious
minded persons come info the legal profession, an entrance test of LL.B. Standard
should be conducted for enroliment as advocate. It is also necessary lo have
apprenticeship under senior advocates. The attention of the Committeé has been
drawn to the fact that Sec.24 (1)(d) of the advocates act had provided for these
which was repealed in 1974. The Committee feel that in the interest of quality of
legal profession. this provision should be restored in the Act.

A

Syllabus prescribed by the Bar Council should be modernised . so that lawvers get

acquainted with modetn day commercial practices etc. Bar Council of India
should take guidance from the rules prevailing in other eountries in this regard.

6. The Committee feel that continuing legal education must be made compulsory.
Institutional arrangements should be made so that every practising lawyer can have
access to this system. Al practising lawyer must attend some courses alter every
theee four vears on which they may be given credit which in turn would be
essential for their renewal of registration.

11 The Bar Council of India bad agreed with the above proposal and the following are the
views expressed by the Council:

\; i " 2 . . - -
\ o~ “11. Regarding the suggestons made in paragraph No.6.8 of the report, Wwe fully
' - agree witlt them and feel that those suggestions should be implemented at the

N earliest to maintain the standards of legal education and thereby that of the

profession also.”

1i]. In para 7.1 to 7.6 the Committee on Subordinate Legislation had made the following
recommendations:

7.1 Rules framed by the Bar Council of India in exercise of the rule making
power under Sections 17. 19, 20,22 and 49 of the Advocate’'s Act 1961 do
not require and renewal of registration by the advocates with the Bar Council
of India or State Bar Councils as the case may be as registration once done
will continue indefinitely. As a result, the roll of advocates maintained by the
Bar Council of India or State Par Councils is not up to date. Once an

~
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advocate is registered he remains on the rolls. Afterwards et ﬂ“o‘ rkﬂg{é}g‘; M)
whether he is alive or whether he is living in India or abroad and whether he has
abandoned the practice and has joined service. No such information is available
with the Bar Couneil of India or State Bar Councils due to the lack of provision

of renewal of registration.

7.1 Shri V.C. Mishra. President . Bar Council of India who appeared belore the
Committee on 25" Aug. .94 appreciated the suggestion of renewal of
registration of advocates. He welcomed the suggestion of incorporating such
a provision in the advocates’ act and the rules framed thercunder so that the
enroliment of individual advocate are renewed periodically and the rolls of
advocates are also updated periodically.

7.3 Agreeing to the proposal for renewal of rolls of the advocates,
Shri K.K. Venugopal. President . Supreme Court Bar Association stated that
present Bar Councils do not vet a leed back for revising the rolls in regard to
lawvers who have expired or discontinued practise of who have joined
services. and so on He felt that such a feed back is very essential for updating
the rolls. According to him there is no exact figure of practising lawyers in
{ndia with the Bar Councils. FHe was of the opinion that the renewal of
registration may be done at least once in every five vears by making every
fawver who wants to continue to have his name on the rolls to fill up a form

mentioning in which Court he is practising.

7 4 The Committee note that the existing rutes under the advocates’ Act 1961 do
not prescribe or make it compulsory for an advocate to have periodic renewal
of registration with the Bar Council of India or State Bar Councils. As a result
once au advocate is registered. it is difficult to find out whether he is alive ot
whether he is abroad or whether he has changed his address and so on.
Moreover. the registers maintained by the Bar Councils could not be updated.

7 5 The Committee therefore , desire that the Central Government/ Bar Council of
India should prescribe for 2 compulsory renewal of registration by the
advocates after every five vears. It should be provided that the advocates
should inform the Bar Council of India. State Bar Countil that they want to
continue to have their names on the rolls. If the Council/State Bar Councils do
1ot receive any application for renewal of registration, it should be presumed

that the advocate has either died, done out of India or out of practise and his

registration. might be deemed to have Japsed/cancelled. There should be
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provision in the riles under which he can get his registration with the Bar
_Council revived as and when he returns from abroad and resumes his practice.

7.6 The Commitiee further desire that most of the funds needed by the Bar Council
of India/State Bar Council obtained from registration and renewal of
registration, For renewal of registration a specific fee as prescribed by the
Central Government/Bar Council of India from time to time will be required to
be paid . Further. as recommended in Chapter 7, such renewal of registration

should also be subject to obtaining prescribed credit for attending the
workshop/refresher courses in continuing Legat Education.

V. The Bar Council of India had apptoved the recommendations made by the Lok Sabha
Committee and expressed its views as follows:

<12, The views expressed by the Commitiee in paragraphs Nos. 7.4.7.5 and 7.6

" of its reports are whole heartedly welcomed and the Bar Council of India js of the
opinion that necessary provision should be incorporated in the act for the
periodical renewal of registration of lawyers . which would not only keep the rolls
of theCouncit upto date. but would also gencrate sufficient funds tor the
developmental activities and administration of the Central as well as State Bar
Councils. This is something which should have been far earlier.”

Hence amendment be made in the Advocates” Act providing for the following:
:’:;\ (a) Provision to be made for providing adequate funds ¢f recurring pature for
o \(ﬁ’ : bringing about qualitative improvement in the Legal Education.
Y (b) Professional Law Course should be of five years duration, however, for the

‘~ benefit of people who want to study law from academic point of view 3 vear
course may be continued by the Universities.

(c) In the interest of Legal Education training and examipation should be

conducted for enroliment as an advocate under Sec.24(1)(d) of the advocates

act, should be restored 1o provide for apprenticeship under Senior advocates.
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(d) Provision be made for renewal of registration once in every five years on.
payment of renewal fee with the provision to get the registration revived on
resumption of practice once its lapses due to non-renewal subject to obtaining
prescribed credit for attending the Workshop/ refresher course. i

(ey AJl practising lawvers must attend a refresher course after three/four vears and
the same he made essentint for renewal of registration.

(e) Provision he made for renewal of registration once in everv five vears on
payment ol renewal fee with the provision W uet the registration revived on

resumption of practice once it lapses due 1o non-renewal subject to obtaining
prescribed credit for attending the Workshop/ refresher course.

[ shall be thankful if the How'ble Law Minister could kindly look into the matler
and give directions for carrving out the recommendations of the Committee on

Subordinate Legislation and the views expressed by the Bar Council of India as in the
form of amendments to the Advocates” Act.

With kindest regards.

Yours sincerely.

o ~ ~
e {@Uﬁ&%ﬂ}{m

%/ CHAIRMAN

Sl
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MARRAKESH AGREEMENT ESTABLISHING THE WORLD TRADE
ORGANIZATION
ANNEX 1B: GENERAL AGREEMENT ON TRADE IN SERVICES
AND
MINISTERIAL DECISIONS RELATING TO THE GENERAL AGREEMENT ON
TRADE IN SERVICES® i

The General Agreement on Trade in Services is an integral part of the Marrakesh
Agreement Establishing the World Trade Organization (Annex 1B) which was signed on
) 15 April 1994 by the participants in the Uruguay Round of Multilateral Trade Negotiations
held under the auspices of GATT. The Agreement came into force on 1 January 1995 and
had been ratified by 105 States as of 5 July 1995, The Ministerial Decisions relating to
the General Agreement on Trade in Services were adapted by the Trade Negotiations

Committee on 15 December 1993,

PART I SCOPE AND DEFINITION
Article 1 Scope and Definition

PART II GENERAL OBLIGATIONS AND DISCIPLINES

Article 11 Most-Favoured-Nation Treamment
Artcle 111 Transparency
Article 111 ois Disclosure of Confidentiai information
Aricle IV lncreasing Participation of Developing Countries
Article V Economic Integration
Anticle V bis Labour Markets Integration Agreements
Article VI Domestic Regulation,
Article VI Recognition ,
Article V1II Momnopolies and Exclusive Service Suppiiers
Aricle IX Business Practices .
Article X Emergency Safeguard Measures
Article XI Pavments and Transfers
Article XI1 Restrictions to Safeguard the Balance of Payments
Article X1 Government Procurement

ation (1995). "Marrakesh Agreement Establishing the World Trade Organization.
Annex 1B: General Agreement on Trade in Services” and "Ministerial Decisions and Declarations adopted by the

Trade Negotiations Commirtee on |5 December 1993". The Results of the Uruguay Round of Multilateral Trade
{Geneva: World Trade Organization), pp. 125.364 and 456-463 [Note added by the

"Sourge: World Trade Organiz

Negotiations: The Legal Texts
editor},
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o

Ai-i:'i:‘ie X1V General Exceptions
Am‘cle KIV bis Security Exceptions
Article XV Subsidies

PART II SPECIFIC COMMITMENTS

- Article XVI Market Access
Arti.clc XV1I National Treaunent
Article ®VIII Additional Commitnents

PART IV pPROGRESSIVE LIBERALIZATION

Ani;:}_eff:XlX Negotiation of Specific Commitments
Article XX gchedules of Specific Comrmitments
Ani_gle XXl Modification of Schedules

PART V INSTITUTIONAL PROVISIONS

Armicte XX Consultation

Article XX Dispute Settlement and Enforcement

Article XXIV Council for Trade in Services

Article %XV Technical Cooperation

Artcle po A% Rclationship with Other lmama{ional Organizmions

PART VI FINAL PROVISIONS

' Article W VIl Denial of Benefits
Arucle ¥y VI Definitions
Article KKK Annexes
ANNEXES

7 Annex on Article 11 Exernptions
Annex on Movement of Narural Persons Supplying Services under the Agreement

Annex 08 Air Transport Qervices
Annex oD Financial Gervices

" Gecond Annex 0O Financial Services
Anpex CD Negotiations 01 Mantme Transportt Services

Annex on Telecommunications
“Anpex on. Negotiations on Basic Telecommunications

MINISTERIAL DECISIONS RELATING TO THE GENERAL AGREEMENT ON
TRADE IN SERVICES '

Arrangements for the General Agreement 0f Trade in Services

Decision on Insﬁtutional
e e o
286

a3

e o ——————



et man i m—— e m T

At e

= International Investmeni Instrumenis: 4 Compendium

, .

PART IV
PROGRESSIVE LIBERALIZATION

Arricle XIX
Negotiation of Specific Commitments

L In pursuance of the objectives of this Agreement. Members shail enter into successive
rounds of negotiations. beginning not later than five years from the date of entry into force of
the WTO Agreement and pen’odically thereafter, with a view to achieving a progressively higher
level of liberalization. Such negotiations shall be directed to the reduction or elimination of the
adverse effects on trade in services of measures as a means of providing effective market access.
Thig process shall take place with a view to promoting the interests of all participants on &
mutually advantageous basis and to securing an overall balance of rights and obligations.

2. The process of liberalization shall take place with due respect for national policy

“objectives and the jevel of development of individuat Members, botb overall and in individual

sectors. There shall be appropriate flexibility for individual developing country Members for
opening fewer seclors. liberalizing fewer types of fransactions, progressiveiy extending market

access in line with their development situation and, when making access to ‘their marke's
available to foreign service suppliers. artaching to such access conditions aimed at achieving the

objecnves referred to in Article 1V.

3. . For each round, negotiating cuidelines and procedures shall be established. For the
purposes of establishing such guidelines. the Council for Trade in Services shall carry out an
assessmment of rade in services in overall terms and on a sectoral basis with reference to the
objectives of this Agreement. including those set out in paragraph 1 of Articie IV, Negotiating
guidelines shall establish modalities for the reatment of liberalization undertaken autonomousty

"y Members since previous pegotiations. as well as for the special treatment for least-developed

countrv Members undér the provisions of paragraph 3 of Article IV,

4; The process of progressive liberalization shall be advanced i each such round through
bilateral, plurilateral or multilateral negotiations directed towards increasing the general level of
specific commitments andertaken by Members under this Agreement.

Article XX
Schedules of Specific Commitments

1. - -Each Member shall set out in 2 schedule the specific commuitments it undertakes under
part {11 of this Agreement. " With respect to sectors where such commitments are undertaken,

¢ach Schedule shall specify:

4
(a) terms. limitations and conditions on market access:

¥
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(b)  conditions and qualifications on national treatment: ‘

(c) undertakings relating to additional comimitiments;

(d) where appropriate the time-frame for implementation of such commitments, and
(e) the date of entry into force of such commitments.

2. Measures inconsistent .with both Articles XV1 and XV1L.shall be inscribed in the column
relating to Article XVL. In this case the inscription will be considered to provide a condition or
qualification to Article XV11 as well. .

3. Schedules of specific commitments shall be annexed to this Agreement and shall form
an integral part thereof. '

Article XXI
Modification of Schedules

1, o (a) A Member (referred to in this Article as the "modifying Member") may modify
or withdraw any commitment in its Gehedule. at any time after tiree vears have clapsed from the

- date onwhich that commitment entered into force, in accordance with the provisions of this
- Ardcle. |

) A modifying Member shall potify its intent to modify or withdraw a comimitment
pursuant 10 this Article o the Council for T rade in Services no later than three montis before
the intended date of implcmentation of the modification of withdrawal.

2. (a) At the request of any Member the henefits of which under this Agrezment may
pe affected (referred t0 in this Article as an "affected Member") by 2 proposed modification or
withdrawal notified under subparagraph 1(b), the modifying Member shall enter into negotiations
with a view 10 reaching agreement on any necessary compensatory adjustment. In such
pegotiations and agreerment. the Members concerned shall endeavour tO maintain a general level

of mutually advantageous commitments not 1ess favourable to trade than that provided for in
Schedules of specific commitments prior 1o cuch pegotiations.

(b) ~ Compensatory adjustments shall be made on @ most—favoured—nation basis.

3. (a) If agreement is not reached between the modifying Member and any affected
"Member before the end of the period provided for negotiations, such affected Member may refer

the matter o arbitration. ADY affected Member that wishes to enforce @ right that it may have
”'to’-"dompcnsation must participate in the arbitration.

{b) If no affected Member has requested arbitration, the modifying Member shall be
free to implement the proposed modification or withdrawal.

—
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