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My dear Law Minister,

1 have great pleasuse in forwarding herewith the Scventieth
: N L I, y T AP A TN 8 R
Report of the Commission on the Transter of Propecty Act, (852,

Revision of the Act was taken by (e Commission on 115 Own,
having repard to the fact that the Act is a Tentral Act of gereral
application and importance which has not been the subject-matier
of review for sbout half a century.

-
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Since this is the last Report of the present Commission,
would like to describe briefly the proceduye DMilinead by e Com-
mission in making all its Report after | becume its Chairman m
QOclober, 1971,

The study of different Acts for revision wus undesisken by
the Commission either at the request of the Government or suo
mori. When the Act was thus taken up for study and report,
each one of us examined the different provisions of the Act indi-
vidually and consulted vefevant legal literatura,  This nreliininary
study enables us to formulate provisionalty cur views as o the
points on which the Act in guestion needed fo be pmaondead,

Meanwhile, Mr. P. M. Bakshi, Momber-Secretary, aj:o studied
the Act and examined critically the relevant lenal literature bear-
ing on the peints which needed consideration  This  literature
consisted of the standard text-books on the subicet rnd jndicial
decisions of the Indisn High Courts and the Sunrems Courd
Tndia as well us the material Enolish, American and gven Anstn
ftan decisions.  As a rasalt of this  preliminory comprehe;
study. Mr. Bak<h! nrepared a draft for the eonsiderotion of
Commission and the same was circulated.

Sa

" A
he



¥

This draft was read at the meetings of the Commission aod
was examined carefully paragraph by paragraph. Naturally,
during the course of discussion, dificrent poinis emerged  on
several issutes and as a result of the detailed and cuveful examina-
tion of most of the points, the Commission was able to reach
unanimity. When, however, difference of opinton was ot a radical
nature and it was not found possible to evolve unanimity, minutes
of dissent werc written by those Members who differed from the
majority view. But such accasions fortunately were not many.

The detaited discussion of the Report  disclosed that some
changes may have to be made in the drafi Report and they were
accordingly made by the Member-Secretary, Mr. Bakshi. There-
after, a Ouestionnaire containing the broad issues involved in the
study of the Report was framed whenever necessary and was cir-
culated to the persons, bodies and institutions interested in the
study of the subiect.

After veplies were received to the Questionnaire, they were
analysed by Mr. Bakshi and in the light of the replics received and
their analysis made by Mr. Bakshi, if the Commission felt that
some changes werc required io be made, they were made and as
a result of this process, the draft was finalised.

Since this is the Iast Report of the Commission, 1 wish to put
on record that during the entire period of my Chairmanship, all
my colleagues have given me their fullest cooperation. It is true
that in our discussion, several points of view were cxpressed with
emphasis by different Members, but the atmosphere of the discus~
sion was always cordial and conformed to the best traditions of
academic debates. I wish to express my grateful appreciation for
the cooperation which my colleagues have consistently given me
in the work of the Comission.

As would be evident, in the method adopted by the Com-
mission in making its recommendations, Mr. Bakshi has plaved
a pivotal role in making the initial draft, and in all further discus-
sions. He has shown remarkable legal acuemen and a profound
knowledge, of the principles of Taw which were relevant to fhe
debate. His industry. his devotion to his work and his intensive
study of all problems have helped the Commission to a very large
extent. [ would like to place on record the Commission’s sincere
appreciation of the assistance which it received from Mr. Bakshi
throughout this period.
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The same procedure has been followed in making this Report.
All relevant questions have been exhaustively considered and
some significant recommendations have been made. In conse-
quence, the Report has been an exhaustive document and it spreads
over more than 1800 pages.

In this connection, I may be permitted to point out that dur-
ing October 1971 to August, 1977, the Commission has forward-
ed to the Government twenty-six Reports including the present
one. All the Reports have not yet been printed; but such of them
as have been printed extend to 1609 printed pages and those not
yet printed, including the present one, cover 5830 (yped pages.

It is a matter of regret that the Reports forwarded by the Com-
mission to the Union Government have not been implemented as
the Commission hoped they would be. T ought to add that, in
my covering letters to the Law Minister, I, several times, recom-
mended that the Reports, after they were forwarded to the Gov-
ernment, should be immediately published and opinions of differ-
ent Bar Associations of the country, including the Bar Council of
India and the State Bar Councils should be called for to enable
the Government to decide which of the recommendations should
be accepted. It would also have been worthwhile fo hold some
All-India Seminars to consider recommendations of the Commis-
sion and that would have involved a real dialogne betwsen the
academics of the country. T trust the nresent Government  will
consider this aspect of the matter,

In our Report on the Civil Procedure Code, we have delibe-
rately added the last Chapter and have observed that the discus-
sion in that Chapter was strictly outside the terms of reference,
because we thought that the discussion in the Chapter and the
recommendations made in it would contribute to improve the
quality of the subordinate Judiciary in the countrv: but, unfortu-
nately, that part of our Report does not appear to have received
due consideration from the Government. If the present Govern-
ment feels that the recommendations made by the Commission
in that part of the Report should be considered on the merits, T
weuld suggest that the Government should do so an early date.

In conclusion, the Commission wishes to say in all humility
that it tried its best to discharge the onerous responsibilities
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placed on its shoulders during the time that it has functioned under
my Chairmanship.

With warm personal regards,

Yours sincerely,
Sd/-
(P. B. Gajendragadkar)

Hon’ble Shri Shanti Bhushan,

Minister of Law, Justice & Co. Affairs,
Government of India,

Shastri Bhavan,

New Detlhi.
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REPORT ON THE TRANSFER OF PROPERTY ACT, 1882
CHAPTER 1

INTRODUCTORY

L1 Reasons for taking up—The Transfer of Property Act, 1882, with
which this Report is concerned, has been taken up by the Taw Commission
on its own, having regard to the fact that the Act is a Central Aci of general
application and importance which has not been the subject-maatter of revision
for about halt a century.

1.2 Imporiance-~Although, as will be seen later, the Act deos not pur-
port o codily the whole law of property or of transfer of preperiy, and ul-
though irs applicution in regard to territories, persens and subjects has certain
limitations, yet the fact that a law dealing with the transfor of property affects
almost every Citzen, renders 1t desirable that legislation on the subject should
be reviewed from time to time. Tt is not only men of property who ar:
governed Dby the Act or by rules of law analogous to its provisions.  The
provisons of the Act, or analogous rules, are of importance for almosi every
citizen. Every individual may not. during his life-span, have occasion to buy
or sell or mortgage land or other immovable property, but almost cveryone
who hes a shelter on his head, is cither a landlord or a tenant. or a person
who may become a tenant by succession,  Again, while cvery one may not
have occasion to be a transferor of immovable property almost every onc
1y affected by the law relating to what property can or cannot be transierred.
For cxample, the proposition that future maintenance cannot be transferred
is one which has been enacted’ by legislation or judicially recopnised for
the protection of those who are entitled to maintenance because, without
the right to maintenince, life itsclf would be imposs ble.

L3 Sociel Aim——A nrohibition acainst the tranw.or of  Dis  right.  and
mary other simiiar prohibitions, have o wider social aim to achieve; and
thelr importance is net confincd 1o the rich. Though ikey speak the language
of the law and mav have a flavour of the court rocr. their roots lic much
deeper.

_ That. indead, was the rationsle of the legislation pussed in several coun-
tries recognmsing 4 compuisery share out of the estates of decendents for
those who were, in fact. economically dependent on them®—a movement® in
which New Zealand scems to have heen a pioneer in the Commonwealth.

i Section 6{dd).

2 Note, “Decendents” Familv Maintenance Legislation” (1955} 69 Harverd Law

Rev, 277,
3 N. Z. Family Protection Act. 1908 (Part 111, re-enacting the Testalors Family
Mamtenance Act, 1908, Sec Allardice v. Allardice, (1911) A.C. 730,

4 Now the (New Zealand) Family Protection Act, 1955,



1.4. Case of gifis—Apgain, take a transaction that almost cvery one
enters into—a’ gift. How a gift can be made is laid down in the Actin a
specific provision' which applies not only to immovable property, but to
movables as well.  That a gift can be made by delivery in the casc of tangible
movable property—we are not referring to gifts of debts etc.—is an assump-
tion on which every citizen acts: but if a legal basis for it is to be sought, it
could be sought only in the Transfer of Property Act—at lcast, in regard to
territorics, persons or matters not cxcluded from the operation of the Act. 1t
is well established that if a gift is, for any reason, imperfect, the court will
not approve it by construing it as a trust,—which shows the impertance
of the relevant provision in the Act,

1.5. In this connection, it will be of interest o refer to a Bombay
case? in which judgment was delivered by Mulla J. Tt was held that the
aratuity payable to retircd servants of a Railway Company being in the
nature of a gift, it must be completed cither by a registered document or
by actual payment as required by scction 123 of the Transfer of Property
Act.  The delivery of the cheque by the Raidway Company to the Mer-
cantile Bank, though coupled with the request to send the amount o their
London Office to be pald to the defendants. was not equivalent to delivery
to the defendant and section 123 which reguires deliverv was not satisfied.

A transfer intended to operate as a gift, bur invalid as such, will not
constitute the donor a trustee of (he property for the intended donce. In
other words, an imiperfect gift will not be construed as a declaration of trust.,

1.6 Law of Properiv a pre-requisite of social order—Transfer of a right,
of course, pre-supposes the cxistence of that right,  Any socicty must, as a
pre-requisite of sccial order, allocate rights of control cover the Jand and
goods existing in its territory, The pattern of allocation may vary, but there
must be somie allocation of its resources. Once “proprictorship”—ownership
of the resources—is recognised. there must aiso be a provision for recogni-
sinig subsequent dispoesitions of the rights as recognised in their origin.  This
shows the significance of a law relating to the transfer of property.

The rights may be allocated according to the norms of the particular
society, but there must be some form of allocation. The transition from the
natural state {o civil society, according to Rousseau®, “‘changes usurpation
into a true right and enjoyvment into proprietorship”, Civilised socicty thus
postulates the transformation of de facro acts into Jegal doctrines in the ficld
of property. Once the rights are recognised by socicty—setting its scal of
approval—their transfer must also be provided for. The provisions for
transfer could alse vary according to the norms of the particular society,
but the provisions must be there,

1.7, Transferability not an essential feature—Of course, iransferability
or assignability cannot be considered to he a Sine gud Non or a necessary
and indispensable incident of every kind of property. For example, it has

1 Section 123.
2 Natha Gulab & Ce. v. W, (. Shaller, ALR. 1924 Bom. 88.
3 Rousseau, Social Contract.

4 Mrs. 8. G. P. Athaide v. The Chariry Commissioner, (1974 77 Bom. L.R.
486 (Vaidva J.).
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beent held! that the word “properiy™ used in section 55(1) and 50 of the
Bombay Public Trusts Act, 1950, is wide enough to include a statutory
tenaacy created under the Bombay Rents, Hotel and Lodging Iouse Rates
Control Act, 1947, even though such a tenancy is not transferable.

Progerty—Range of

L.7A The term “property” covers a very wide range of rights. Pro-
fessor Tawney' has pointed out that property is the most ambiguous cate-
gory. It covers a multitude of rights which have nothing in common except
that they are exercised by persons and enforced by the State.  Apart from
these formal characteristics, he says, those multitude of rights operatc inde-
finitely in cconomic character, in social effect and in  moral justification.
They may be conditional, like the grant of patent rights, or absolute like
the ownership of ground rent. They may be permancnt like a  frechold
land—to borrow an expression used in English law previously—or they
may be terminable like capyright. They may be intimate and personal, as
the ownership of clothes and books, or intangible, as shares in a gold mine.

1.8. Concepts of properiy changing from time to time-—Legal concepts
of what is property differ from time to time and place to place. What is
property in one legal system may not be so according to another legal system.
masmuch as the law may fail to provide that the particular assertion deserves
to be recognised or protected by law. This is partly due to the differences
in the social order in which a legal system opcrates, and partly due to the
state of juristic thinking in the particular country.

1.9. Species of property—Legal literature as well as actual instances
would show that concepts ¢f property and ownership have come up for con-
sideration in situations that ure sometimes unusal.  For example, the question
whether bees settling on another’s land became his property has been the
subject-matter of debate®, and actually arose in England.

In Kearrvy v. Pattinson®, title in bees settling on another’s land was
dircetly in issue. Some of the plaintiff’s bees swarmed in the garden of the
defendant, a neighbour, who refused the plaintiff permission to enter. When
the defendant subsequently gave permission, the bees had gone. The plain-
tiff appealed from an adverse judgment in action for conversion based on
the defendant’s rcfusal to allow him to enter. It was held that the title in
the bees persisted only so long as the plaintiff was able to pursuc them with-
out trespassing, at which time they teverted to ferae naturae.

The basis of this decizion is that becs are ferae naturae, (so that only
a qualificd title can be obtained in them). Tn contrast, it may be noted
that the civil Jaw* provides that an owner’s title is not lost? becausc his bees
settle on another’s land.

I R. H. Tawnev, The Acgnisitive Society (1921) Chapter 5.

2 Notc "Bees settling on another's land™, 52 Harvard Law Review 335,
3 Kearry v. Pattinson. (1939% 1 All Eng, Rep. 63, 834,

4 Wote, 52 Harvard Law Rev., 834,

5 France : “Law of April 4, 1889; 1889 Bulletin des Lois Pt. I, 554: Cf. Code
Napoleon {1804) s. 564; La. Civ. Code Ann, (Dart, 1932) art. 519.




1.10. Wild Animals—Incidentally, it may be stated that the mode of
-acguisition of ownership over wild animals in the Western legal system,
-alluded to above, is analogous to the ancient juristic principle of parigraha.
That word literally means appropriation, and is explained in the Virmitro-
daya' as signifying the appropriation of previously unappropriated property,
such as, straw, water, logs of wood cte. from a forest which is open to the
public as not being under the ownership of any particular individual.

1n the famous text of Manu?® dealing with the acquisition of fields, the
case of wild animals is specifically mentioned.

1.11. Change in modes of transfer—Modes of (ransfer permitted by law
also change from time to time. English legislation favouring case of dis-
position furnishes an exawple of the effect of changing conditions of time
and place®. At the same time, changing social conditions may render neces-
sary new restrictions on the freedom of disposition?, not previously known. -

Engligh law of the medieval period was dominated by the law of feudal
tenures. With the grow.h of cquitable interests in land, the property aspect
-and aspect of rendering aid to the government declined. The emergence
of importance of the family and the “family settlement” gave rise to the ela-
borate apparatus of life interest, legal and equitable interests and rules of
remoteness and limitations. New claimg arising from the changing econo-
mic process, and new forms of incorporeal interests seeking recognition
create problems, for solving which the law must step in at some siage of
another.

1.12. Effect of practical development—That the emergence of new com-
mescial practices in real life may necessitate certain minor re-adjustments is
strikingly illustrated by what took place in England in relation to negotiable
instruments. In the Eastern world, the same process is illustrated by an
interesting institution of Japanese commercial law—Jato Tampo (security
by assignments), which was developed by the courts without any clear
statutory basis’, ‘This transaction permits a debtor to take pessession of
goods while vesting the title in the creditor, and has been described as the
Japanese equivalent of “chattel mortage™, conditional sale and simtlar secu-
rity devices. There is mo general provision for public registration even
though registration is separately provided for many particular types of security
“transactions. The device referred to above permits fiexibility and, o a
certgin extent, secrecy. Of course, it seems to postulate that the debtor will
not be able to deal with the assets to the prejudice of third parties.

1 P. N. Sen, Hindu Jusisprudence (1918), page 55.
2 Manu, 1, 44,
gereart  qfadt wvat qF fask fag o
TR TSR FTLATE : AT 447 it
3 Dicey, Law und Public Opinion in the 19th Century, pages 202, 203.
4 Simpson Stone, Law and Society. Vol. 1, pages 606-620.

.5 Von Mehren, Japanese Legal Order (1963) 76 Harvard Law Review 1170,
1202, 1203,
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1.13. Personal property as securitv—Since we propose to discuss, at
some length, the question of transfer of future property under the appropriate
sections, we may quote certain observations of a leading authority on the
subject of personal property secwity. He has pointed out' that we have
passed from the whole-heatted acceptance of the self-evident proposition
that a man cannot transfer property which he does not own, “to 2 somewhat
grudging acceptance of the much less evident proposition that a business
enterprise should be allowed to make an imevocable commitment, to pass
the benefit to its present creditors of all its future property.” He was writing
of the impact of article 9 of the Uniform Commercial code, but the ovserva-
tion i, in substance, truc of the device known as the foating charge. 1t has
been observed?-® with reference to floating charges that although the floating
charge appears in many ways to be a second-rate security, its wide use
would indicate that creditors find it a useful device despite its risks.

1.14 Instance of ownership Flats—The emergence of what ate popularly
known as “ownership flats” in multi-storeyed apartments offers another
interesting example of the adjustment of the law to new developments,—
this time in private housing. The traditional legal concepts which assume
that land is in its ownership divided only on the surface, would not obviously
be appropriate for resolving legal issues arising from such flats, Sach co-
operative apartmernts involve many legal problems, foreign to the day-to-day
practice of the law and necessitate changing attitudes towards ownership of
property. The owner of the flat is not the owner of the land below in an
undiluted form. His conirol over his own apartment is also restricted,—in
5o far as he lacks the freedom of the ordinary home-owner in deciding what
services could be had in the building, what expenses can be nndertaken and
so on, The title to the entire land might vest in the co-operative society
or company which has organised the flats, or as may be provided in the
relative documents; the point to be made is that growing urbanisation
renders necessary 2 modification of traditional legal concepts!. These flats
also necessitate’ the imposition of restricions on alienation, not met with
in ordinary conveyances. ‘This is not to say that restrictions are not otherwise

known. The point is that social and économic forces may give a fresh
direction to the law of property.

1.15 Law and social notions—Of course, these forces take time to  put
their imprint on the law. It is obvious that in a developed society, the de-
tails of law are brought out by the lawyers and while legal details come

1 ?rant Giililore, “The Purchase Money Priority” (1962) 76 Harvard Law Review
333, 1334,

2 Coopan and Bark, “The Impact of Article 9 of the Uniform Comrmercial Code
on the Corporate Indenture” (1959} 69 Yale Law Yownal 203, 251.

3 8ee alse Pennington, “The Genesis of the Floating Charge™ {1956} 23 Modem
Law Review, 63}

4 Leiy;c;r, “Yhe Ownership of Flats—a Comparative Study” (1958) 7 LCL.Q.

5

5 Manning, “The Development of Restrainls on Alienation since Grey” (1935) 48
Harvard Law Review 373,



from the common consciousness of the people in their essence, the details
themselves would be worked oat by the law, The law might, in this process,
become complex and artificial, since it becomes a special science in the hands
of the jurist, Nevertheless, the rights which it recognises and the modes of
transfer to which it lends its sanction, would, speaking broadly and in the
ultimate analysis, correspond with the generally accepted social notions. 1If
they do not so correspond, it is the business of law reform to consider how
far such harmony should be brought about.

1.16. Borrowing from other system—Since it is the common conscious-
ness that supplies the ultimate nourishment to legal developments in this field,
another interesting feature exhibits itself. When alien juristic notions are
borrowed by one country from another country, they do mot necessarily
operate in their full force or in an unmodified form in the borrowing country,
To a certain extent, an alien principle can be successfully integrated into a
different system-——this is what happened in India where the potion of trust,
borrowed from English law, has been adopted. But this very instance shows
how, in the process of borrowing, a modification was considered necessary,
and the fragmentation of ownership which was an essential aspect of the
English doctrine of trust, was pot adopted in India. The theory of dual
ownership in its full technical minutae would not have thrived in the Indian.

sail.

Those rules of Hindu faw which are still in force—for exampie, that
property can be dedicated to an idol without the formalities required for a
transfer of property to a living person—also furnish an example of the sur-
vival of our own institutions along with legal provisions borrowed from
elsewhere.

1.17. Roman law of slaves as modified in Egypt—Apother illustration
of this process is furnished by the Roman law as it travelled into Egypt.
While Roman law as Administered in Ttaly—its home—did not allow sgves-
to hold property, Roman slaves living in Egypt were treated as capable of
owning property’.

Again, the standard Roman contract of sale-—emptio venditio—was
consensual, and transfer of ownership under it was separate and required
physical delivery—traditio. But, in Egypt, the Romans accepted a diffe-
rent mode which was both a formal written contract (drawn up by a public
official) and a convevance®.

1.18 Property and recognitlon in society-——Hindu juristic thinking—
That property and its recognition depend on social recognition was an aspect
well-kknown to Hindu jurist. According to some Hindu jurists, the idea of
property is exclusively indicated by the Sastras and onwership can be acquir-
ed only in the modes recognised® by them. This view is favoured by Dhares-
warg, Jimutayghana and their followers. On the other hand, Vijraneswara
and his followers maintain that the idea of property has its basis on popular
recognition without any dependence on Sastras, the modes of acquisition of”

1 Alap Watson, Legal Transplanta (1973), page 32.
2 Alan Watson, Legal Transplants (1973}, page 33.
3. P. N. Sen, Hindu Jurisprudence (1918), page 42,
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ownership being to collect and prescribe those means of acquisiiion ISCOg=
pised by popular usage that are regarded as commendable and as such worthy
of being pursued. This latter view represents the doctrine that property has
its basiz in popular recognition’,

We are not concerned with the merits of the controversy. In its
essence, this controversy resofves itself into this : there are certain modes
of acquiring onwership recognised by the people on all-hands; they are also
the modes laid down in the Sastras as leading to the acquisition of owner-
ship; now, the question is, which is pticr ?* So far as the mer:ts are con-
cerned, onc would say that public opinion and law act and react. The
Sastras do not merely summarise the modes of acquisificn ©f ownersiup
which they find already recognised in popular usage.  Nor docs the popular
usage merely follow and give effect to the Sastric rules laying dewn the con-
diticns for the acquisition of ownership®.

A lawyer would always feel inclined to give prefercnce to the former
view as merc consonant with reason and common sense, but that is not the
point sought to be made. The point is that the contoversy amongst Hindu
juristic presents the question in a form surprisingly modcera,

1 -19. Meaning of property under the Act—Reverting to the Act, it is to
be noted that Trans{er of Property, Act dees not profess to give any compre-
hensive idea of the conicept of “property”. Although the Law Commissioners
of 1879 were in favour of adding definitions of “ownership” and “property™,
those definitions® were never added. Section 5 of the Act, which defines what
is meant by “transfer”, but does not define what is meant by “property”. Itis
clear from the sections relating to the sale of property—section 54 in particular
—that the word “property” in the Act is not confined to tangible property.

It would appear that the term “property” is, in the Act, used in iis
most generic sense®. It means not only the actual physical object, but also
all interest comprised therein which may be the subject of ownership. When,
for example, the Act speaks of property which “can be transferred”, (section
6}, it does not confine itself to tangible property. The exceptions enumerated
in section 6 make this amply clear. On the other hand, when we speak
of general property and special property, we refer not tothe Subject matter

- of ownership but to the interest recognised by law therein.

According to Lord Langdale?, “property is the most compreheasive of
all terms which can be used inasmuch as it is indicative and descriptive of
every possible interest, which the party can have.” The “common of tur-
bary”, or the right of cutting turf in another person’s land and “common of
pasture”, or the vight of depasturing cattle on the land of another, are
appendant incorporeal hereditaments, which are regarded in  England as

P. M. S8en, Hindu Furisprudence (1918), page 42.

P. N, Sen. Hindu Turisprudence (1218). Page 42.

P. N. Sen, Hindu farisprudence (1918), Page 42.

Gour, Transfer of Property Act, Toplcal Introduction io Chanter TL
5 Para. 120 rfufra.
£ Gour (1948), page 53, para. 68.
7 Jones v, Skinper, (1835 S 1.1 Ch. 90

2—3885Law /77
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falling mto the category of real property'., They would be recognised in
this couniry as rights,

1.20. Definition {n drafr Bill—In the drait Transfer of Property Bill, the
following cefinition was propesed in regard to “ownership” and “property”.

“Ihe ownership of a thing is the right of one or more persops to
possess und use it Lo the exclusion of others. Sunch ownership is either
absolute or qualified. The thing of which there may be ownership is

T2

called ‘properiy’.

In an Allahabad case?, Mahmood J. stated that section 6, in making
exceptions to transferrability, must be understood to use the ierm “property”
in its widest and most generic legal sense, for otherwise the exceptions would
be whelly unnecessary,

The definition given in the then edition of Wharton’s Law Lexicon—
“The highest right a man can have to anything, being uvsed for that right—
as to lands or tenements, goods or chattels, which does not depend  on
ancther’s courtesy”, was quoted with approval by Mahmood J. in the
Allahabad case®,

1.21. Bentham's view—The idea of property, Bentham observed, consists
n an estublished expectation, in the persuasion of being able to draw such
or such an advantage from the thing possessed, according to the nature of the
case?. Now, this expectation, this persuasion, added Bentham, can only be the
work of law. I capaot count upon the enjoyment of that which 1 regard
It is this law alone which permits me to forget my natural weakness. 1t is
as mine, except through the promise of the law whicl guarantces it to me.
only through the protection of law that 1 am able to enclose a ficld and to
gtve myself up to its cultivation with the surc though distant hope of harvest.”

122, Kinds of transfer veguicied by the Ace——The Act docs not now defing
“property” nor does it lay down any criteria for the purpose. It pIe-supposes
the existence of property recognised by law. It is to be noted that the Act
does not profess to deal cxhaustively with all kinds of transfers, Certain pro-
visionus of the Act apply to ali kinds of transfers between fiving persons (in
particular, the earlier half of Chapter 2}. Some of its provisions are meant
only for transiers of immovable property (Chapter 2, latter half). In so far
as the Act deals with the modes of transfer, it mainty deals with-—

(a} sale {of immovable property);
{b) lease and morigage {of immovable property);
{c) exchange (of both kinds of property);
(d) gift (of immovable as well as movable property): and
(e} transfer of actiomable claims—in this case, however, every mode
of wansfer is regulated if it is by act of parties.
I Will Laws, R.P. (1Bth §.d.) 395,
2 Clause 3 of the Bill of 1879 (following New York Code, para. 159).
3 Mohiynddin v. Kazim Hussain, 1LLR. 13 All. 432 (F.B)
4 Mohivuddin v. Kazim Hussain, LLR, 13 All, 432
3 Bemtham Theory of Legislation (Hilderath Ed.). Chapter 8, page 111,
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1.23. The Act does not specifically deal with setilements, partitions or
trusts as modes of creation of interests in property, Settlements and parti-
tions were proposed to be included in the draft Bill of 1877, clauses 49 to
53 and clause 93 to clause 98 respectively, but were later omitted as unsuit-
able. This does not, of course, mean that the Transfer of Property Act is
entirely irrelevant to the creation of a trust, because, under the Trusts Act,
the creation of a trust itself requires the transfer of property’, unless the
author is his own trustee®. Where there is no transfer and the anthor is
noi the trustee, a trust cannot arise, This is precisely the reason why spe-
cial statutory provisions, such as section 6 of the Married Women’s Pro-
perty Act, 1882, were needed to deal with the situation where, though there
was no transfer within the framework of the law and no trust in accordance
with the statutory provisions, the legislature desired, as a matter of policy,
to confer on cerfain persons—-the wife and children of the insured—benefi-
cial rights in regard to moneys payable under the life insurance policy®.

1.23A. Matters outside the Act—There is yet another aspect which shows
that the Act is not exhaustive even in regard to transfers by act of partics. Since
the Act in most of its provisions is confined to transfeys between living persons,
it does not affect dispositions of property which do not partake of that
character. In particular, it does not govern transfers to an idol otherwise
than by the medium of a trust in favour of a living person. This is for the
reason that section S of the Act, which defines—so far as is material—a
transfer of property as an act by which a living person conveys property
to another living person, is not aftracted, since a gift to an idel is not a gift
to a living person. “A juristic person is not necessarily a living person, and
the fact that for some purposes the law by a fiction invests the non-animate
bodies with the fights of persons would not make juristic persons living
persons for ali purposes™. Similarly, a declaration of trust in relation to
immovable property for a public religious purpose, not being governed by
the Trusts Act, is also pot governed by the Transfer of Property Act in
regard to its provisions as to the formalities®. Seclion 123 of the Act (Gifts)
has also no application to dedication of tand to the public. since the section
applies only where the donee is an ascertainable person by whom or on
whose behalf 2 gift car be accepted or refused®,

1.24. Lines of revision—So much by way of introduction. 'We need not,
at this stage, anticipate all that we are going to recommend in this Report.
In the American case of Aradi v. Grige®, the following observations were
made with regard to the law of property which lucidly bring out the im-
portance of the law of property (—

“The well-being of every community requires that the title of real
estate therein he secure, and that thete be convenient and certain

1 Section 6. Indian Trusis Act. 1882

2 Bai Mahakore v. Bai Mangla, TLR. 35 Bom, 403, 407,

1 Cleaver v. Middle Reserve Fund Life Ascociation. (18921 1 Q.B. 147,

4 Naraimaswamy v. VenEmalingam, (1927), 53 Madras Law TJournal 203. 208
(F.B.).

5 Polliayva v. Ramavedhanula, (1903) 13 Madras Law Journal 364,

6 Arndy v. Griff, (18907 134 118 316, 321,
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methods of detgrmining any unsettled questions respecting it. The
duty of accomplishing this is local in nature.... and is this duty is
one of the State, the manner of discharging it must be determined by
the State, and no proceeding which it provides can be declared invalid,
unless in conflict with some special inhibitions of the Constitution or
against natural justice.”

This basic principle will apply whether the property is private or public.
If the property belongs to the State or public authority, the title of the State
or public authority has alse to be made secure.

Qur approach, therefore, will be to bear the importance of the law of
property in mind in making our rccommendations. At the present stage
it w:l be sufficient to state that the present Act has worked with remarkable
smoothness, and the careful and competent revision undertaken in 1929
solved many of the problems that had arisen u{r to that period. However,
as our further discussion will show, some problems still remain. Some of
the provisions of the Act have created difficult problems in interprelation—
for example, scction 5. Some of them have been found to be obscure—
e.g. section 6. Some have revealed lacuna or incompleteness—e.g. section
10. Some, while appearing to be clear in themsclves are found, when read
with others, to disclose internal incomsistency in the Act which requires
attention—e.g. sections 5, 6 and 43, when read together. The sociological
or commercial importance of some of the provisions—e.g. section 120 to 123
and the last Chapter—is now far greater than in 1882, It will therefore, be
our concern to remove defects in all these provisions. .



CHAPTER. 2
HISTORY

2.1. Policy of codification.—The Transfer of Property Act was pre-
pared in pursuance of the policy of the Government to prepare a self-
contained Civil Code for India. ~The Commission appointed for the pur-
pose prepared the draft of the Succession Act, which according to  their
recommendation was to be enacted as the first chapter of the Civil Code.
When the draft was submitted for the approval of the Secretary of State,
it was returned with instructions that that Act should be enacted without
reference to the projected Civil Code. Tt was so enacted and became
Act 5 of 1865. The draft of the Transfer of Property Act which  the
Third Law Commission prepared was submitted with the following note :
“It is probable that scveral of these rules will eventually find a different
place whenever a final distribution and rearrangement of the whole law
shall have been effected; but some blending of subjects is unavoidable
in a work which the Government has, for sofficient reasons, instructed
us to submit te it in portions, as each portion js completed.” The Govera-
ment had agreed to scientifically arrange at a later stage the various chap-
ters of the Civil Code thus produced. But as this was never done, the
Solect Commitiee had to make the present Act, as far as possible, self-
contained. Hence the reference in section 4 to the Contract and ihe
Registration Acts. Referring to that section, the Law Commissioners
wrote © “We wonld declare that ail chapters and sections of the Bill which
relate to contracts should be taken as part of the Contract Act, 1872.7

29, Previous law—Prior to the passing of the Act, the state of law
relating to transfers was in a chaotic state.? One of the earliest Madras
cases jllustrates this chaos.? The law on the subject was, for the most part,
fragmentary, The epactments mentioned in the Schedule fo the Act, now
superseded and repealed,* covered only a part of the field,

2.3, Situation in 1850.—The background in which the Act was enacted
could he best illustrated by taking up first the question of applicability of
English law. The situation which presented itself during the fifties of the
nineteenth century as regards the law applicable ic those parts of the
country which were under British rule was not a very happy one. On the
one hand, it was not clear how far the English law applied, even in the
Presidency Towns. 1In the cclebrated case of Mayor of Lyens v. FEast
Tndic® Company, Lord Brougham expressed the opinion that the Indian
inhabitants were governed by their own laws and that English law applied
only to British subjects and other foreigners who sought the protection of
the factories, hut even in their case good many parts of English law which
from the nature were unsuited to the conditions of the colonies cauld not
be taken to have been so introduced. It was on this reasoning that he
held that the Mortmain Act and the statutes which incapacitated aliens
from holding land, did not apply to Caleutta.

1 Ird Law Commission (1879) 6th Report. S

Gour, Comment on Section 1.

T."mmus»;am_v v. Hossain Rowthen, LLR. 1 Mad, 1 (P.C.) See para. 2.3 infra

4 Section 2.

5 Mavor of Lyons v. East India Company {1837) 1 Mocre Indian Appeals 135,
11

L2t
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2.4. So far as the mofussil courts were concerned, Bengal Regulation
111 of 1793—subsequently re-enacted in the Bengal Civil Courts Act,
1887, Bombay Regulation IV of 1827, section 26, and similar provisions
in Civil courts Acts directed, in substance, that where no specific rule exis-
ted, the court shall decidc according to justice, equity and good conscience.
Although this direction was generally construed as authorising the courts
to ap;fly rules of English luw, that position was subject to the important
qualification that the rules of English law must be found appropriate to
Indian circumstances." This qualification became of importance in the
field of law of property. How far the English law would apply became
a subject of debate in almost every instance. In a case of 1874, for
example,? the question whether the rule against perpetuities applied to
charitable trusts was considered at length by the Privy Council.  The
appeal was from the Scttiement of Penang, but thc observations made by
Sir Montague Smith apply also to the territories in India then under the
British rule. The observations were as follows :—

“Whilst English Statutes relating to superstitious uses and to
mortmain ought not to be imported into the law of colony, the rule
against perpetuities was to be considered to be part of it. This rule
which certainly has bcen recognised as existing in the law of England
independently of any Statute, 1s founded upon considerations of public
pelicy, which seem to be applicable to the conditions of such a place
as Penang as to England, viz. to prevent the mischief of making
property inalicnable unless for objects which are in some way useful
or beneficial to the community. It would obviously be injurious to the
interests of the island if convenient for the purposes of trade or for
the enlargement of town or a port could be dedicated to a purposs
which would for ever prevent such a beneficial use of it. The law
of England has, however, made an exception also on grounds of
public policy in favour of gifts for purposes useful and beneficial to
the public and which in a wide semse of the term are called charit-
able uses and this exception may properly be assumed to have passed
with the rule into the law of the colony.”

2.5 In a case decided in 1879—this time on appeal from Calcutta®—
the Privy Council made these general observation which are rclevant to
the subject—“If the principle invoked depends on any technical rule of
English law, it would, of course, be inapplicable to a case determinable
Like this on broad principles of equity and good conscience. It is only
applicable because it is agreeable to general cquity and good conscience.
And again, if it possesses that character, the limits of its applicability are
not to be taken as rigidly defined by the course of English decisions,
although these decisions are undoubtedly valuable in so far as they recog-
nize the general equity of the principle and show how it has been applied
by the courts of this country”. Thus, in each case it bccame obligatery
to consider how far the Fnglish rule was appropriate for the physical,
secial and historical conditions in Tndia.

2.6 Necessity for codified luw-—TIt was in this background that it
was considered necessary to have a codified Jaw on the subject. The

1 Warden Serh Sam v. Luck:narhy Rovjee Lallah, (1862) _9 Moors Indian Appeals
303.

2 Prap Chash Neo v. Ong Cheng Neo (1874) Law Reports 6 P.C, 381, 394,

3 ﬁcga Kishendatta Ram v. Raja Mumtaz Al Khan (1879) LL.R. 5 Cal 198,
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Act was first drafted as far back as 1868-1870. Macaulay had, in 1833,
written “that no country ever stood so much in need of a Code of faw as
India, and I believe also that never was a country in which the want
might be so casily supplied” The British Parliament accepted this view
and at one time intended to draft an Indian Code, for which several
efforts were made, but wlumately given up. The Transfer of Property
Act itself passed through numerous hands, and was revised hy several
Commissions, with the result that its final draft remained in suspense for
twolve years from 1870.

2.7 The Act was passed in 1882, In the sume period were cnacted
the Negotiable Instruments Act (in 1881), and the Acts on Trusts and
Basements (in 1882). History of the drafting of the Act is represented
by the foilowing stages—

(a) The Third Law Commission.—-This Commission drafted the
First Bill on the subject.

(b} Despatch of 1877—A body of substantive civil law had loag
been in course of formafion for India. 1n 1877, whitely Stokes,
who had for long been the Legistative Secrciary, became the
Law Member in succession to Lord Hobhouse, The Govern-
“ment’s despatch of 1877 contained Whitely Stockes’s programme
of work and plan of operations.! It laid stress on reduction to
a clear, compact and scientific form, of the uncodified branches
of the substantive law. This, it was said, was preferable to
ascertaining the law “omly from FEnglish text-books writien
solely with reference te the system of English law, and from a
crowd of decisions, often obscure and sometimes contradictory,
to be found in the English and Indian law reporis.”™ The
Government, therefore, proposed the codification, besides others,
of the following branches of substantive law—Trusts, Easements,
Alluvion and Diluvion, Master and Servant, Negotiable Instru-
ments, and Transfer of Immovable Property, in the order men-
tioned. This despatch was the genesis of further work on the
subject. '

(c) Work subsequent to the despatch.—The Secretary of State accept-
ed these proposals of the Government of Tndia, Dr. Whitley
Stokes was appointed to remodel the Bills relating to the Trans-
fer of Property and Negotiable Tnstruments and to  prepare
Bills on otger subjects. The work took about two years?

(d)} Fourth Law Commission.—QOn the 11th February, 1879, through
a ootification issued by the Governor-General-in-Council a
Commissionl was appointed to enguite into and  consider the
provisions of the draft Bills mentioned above and to  repert
thercon, and to make such suggestions as to the codification of
the substantive law of British India as might seem  desirable.
The members of the Commission which came to be known as
the Fourth law Commission—were :

_ Whitley Stokes, Sir Charles Turner, Chief Justice of the Mudras
High Court, and Ruymond West, a Judge of the Bembay High Court,
For our purposes it is cnough to state that the Fourth Law Commission

1 llbert. Government of Tndia, page 357.
2 Stokes, The Anglo-Indian Codes, Vol. I, para. xix.
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recommeided that the law relating to the subject dealt with by the Trans-
fer of Property Bill should be codified;, and the Biit already drawn for the
purpose by the Commission should be passed into law.

2.8 Objective of Civil Code.—The intention was that when the body
of subs‘antive civil Jaw enaced for India is re-arranged in a more compact
and convenient form than that of 2 serics of fragmentary portions from
time to time passed by the Legislature, the chapters on  sale, Mortgage,
Lease and Exchange (contained in the present Act), will probably ba
placed in close conncctien with the rules contained in the Contract Act,
But, 6l then, they may fitly be left in a law containing what the contract
Act does rot contain, narely, gencral rules regulating the transmission
of property between living persons.

2.9 Anicuidments.—Tt muay be convenient to mention bricfly the im-
portant amendmenis that have taken place since the Act was cnacted. The
firsi important amending Act was Act 6 of 1904, which amended sections
1, 59, 69, 107 and 117. The Code of Civil Procedure, 1908 (5 of 1908)
repealed sections 85 Lo 90, 92, to 94, 96 and 97 and amended section 100,
The amendmonts were mainly conscquential on the inclusion, in  the Code,
of certain provisions as to mortgages. Act 11 of 1915 amended sectinons
59 and 69. 1n 1920, 1925, 1926 and 1927, the Act was amended in
certain points of detail.

The mosi important amendment was, however, made by Act 20 of 1929,
which was passed to implement the recommendations made by a special
Committee. The special Committee consisted of distinguished lawyers and
lorwarded its report in 1927.

The Act of 1929 made extensive amendments, It amended scciions
1,2, 3,4,5 6,11, 15, 39, 40, 43, 52, 55, 59, 60, 62, 63, 64, 67, 69,
71, 72, 76, 82, 83, 84, 98, 100, 102, 103, 106, 107, 108, 111, 128, 129
and 130. It revised sections 1o, 17, 18, 53, 56, 61, 68, 73, 81, 91, 95,
96, 101 and 1169.

It also inserted new section—353-A( 59-A, 60-A, 60-B, 63-A, 65-A,
67-A, 69-A, 92, 93, 94 and 114-A. Tt also omitted sections 74, 75 and 80.

2.10 Principally, the Amendment Act was concerned with the doct-
rine, of notice, the doctrine of part-performance, sale of immovable pro-
perty, the law relating to mortgages and actionable claims. 1f it is not
pedantic to say so, onc would Like to state that many of the amendments
cffected in 1929 brought the statute law ncarer to some of the important
doctrines of equity. The fusion of law and cquity that took place 1n
England in the latter half of the nineteenth century has a striking parallel
in the amendment Act of 1929, The device adopted was Jiffercnt; the
very doctrines were being eiven legislative recognition. But the result
was to bring the statutory law in harmony with the dictates of Lquity,
We shall later deal i defail with the amendments cfected by this Act.

Act 4 of 1938 and Act 6 of 1944 effected certain amendments con-
cerning policies of insurance—an instance of the impact of increasing
commercialisation, The other amendments as woll as the  adaptations
made by various Adeptation Orders need not be mentioned in the present
rapid survey.
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2.11 Egquity—lIncidcntally, the agbove resume of the important
amendments would show how intimate is the conncction between  the law
-of property and equity jurisprudence. Hardly any important section of
the Act can be undersicod in its true scnse without a background of the
relevant principle of equity.

Another feature that stands out on a study cf the amendents is the
over-whelmingly large number of amendments that touched the provisious
relating to mortgages in the amending Acts of 1904, 1908, 1915 and
1929. This is uaderstandable, becausc about oge-third of fhe sections
in the Act are concerned with mortgages. Apart from this purely numeri-
<al aspect, it should be mentioned that vital amendments were made i the
fasciculns of sections which constituie the basic provisions on mortgages
sections 39 to 63.

2.12 Gist of amendmeitts made in 1929 —1It is desirable now 10 give
in detail the gist of imporilant amendments made in 1929, The Act made
important amendments in the doctrine of notice, In particular, it ex-
tended the catepory of constructive notice. It afso removed the exception
regarding Hindus, in section 2, Taking note ol the revisicn of the law of
registration that had taken place, it provided that the regisiration of do-
cuments by which a transaction relating to immovable property is effceted,
is deemed to be notice.

As regards the property that can be tiansferred, the amendment
inserfed a prohibition against the transfer of the right to maintznance, in
whatspever manner arising or securgd or determined. This amepdment
was rendered necessary by the pre existing conflict of deecisions on the sub-
ject. In regard to gifts to a class (sections 13 znd 14}, a welcome chiange
was made by abolition of the Englishh Common law rule in Leake v.
Robinson', and by adopting a suggestion made by VWilson I in an eailier
Caleutta case. In substance, the new provision cnacted that where a gitt
to a class fails, the failure is not to be in respect of the whole class, but
only so far as the gift relates to those persons who full within sezticas 13
anddM, t.e., those members who in regard to whomn the gift becomes in-
valid.

2.13 The law regarding the validity of clauses directing accumula-
tion was also sought to be modified, The dectrine of it lis  penden
(scction 52) was the subject matter of an omendment which removed
certain difficultics arising from the case law”, Tho law relating to fraudu-
fent transfers (secticn 33) was modified by revising the section eon the
lines of sections 172 and 173 of the Law of Property Act, 1925. A cer-
tain amount of neataess was introduced by splitting up the scetion so as
to deal separately with transfers with and withont cossideration.

2.14 One of the most importani amendm:nts made by  the Act was
by way of statutory recognition of the well-known doctrine of part-per-
formancz. There had bheen an acute confiict of Jecivinns on the subject,

2.14A Sule of immovable property or of any interest in it was now
tc be made only by a registered instrument, irrcspestive of  the value of
the property. This amendment represents a  movement in the dircetion

_l.Lmh’. V. R;)bfris'r;ﬁ-_(_1817)__35 .Eng‘ish Report 2979
2 Ram Lal ~. Kanya La!, {1886) LL.R. 12 {nl 663,
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of formalisation of the procedure for transfer—a contrast with the amend-

ment pertaining to the doctrine of part performance (scction 53A) which
was, in substance, aimed at reducing the importance of formalitics.

2.15 A pretty large number of amendments made in 1929 related to
the law of mortgages. The cluss of mortgage known as mortgage by
conditional sale had been 2 source of trouble to the courts, as it was often
very difficult to decide whether the transaction was a sale (with condition
of repurchase) or merely u mortgage by conditional sale. It was provided
that no transaction can be a mortgage by conditional sale unless the whole
arrangement (sale and the usual conditions) was embodicd in one single.
document. The governing test was still the intention of the parties, sinr.e.
the new statutory pioviso was of a negative character. It did not provide
that wherever there is oniy onc document evidencing the sale and the con-
dition, the transaction is to be deemed only a mortgage by conditional sale
irrespective of the intention of the parties, We are mentioning this since
there arose a controversy on the subject even after the amendment, The
definition of usufructuary mortgage was amended in order to get over a
Madras ruling dealing with the casc' where possession has not actualiy
been given. The principal remedy of the mortgagee in such a case would
be to demand possession, failing which he could demand the mortgage
money—this was separately provided by amending section 68.

2.16 A new definition of “anomalous mortgage” was also added in
section 58(g). Rights of morigagees under such mortgages were to be
governed by rcvised section 98—principally by the contract as evidenced
in the mortgage decd. and. so far as such contract does not cxtend, by
local usage.

2.17 The policy of compulsory registration was sought to be imple-
mented by providing, in scction 59, second paragraph, that even where the
principal moncy securcd is less than one hundred rupees, the mortgage
must be effected by a registercd and attested instrument or (except in the
case of a simple mortgage) by delivery of the property. The question
whcther attestation should continue to be insisted upon in the case of mert~
gages does not seem to have been discussed.

2.18 The prohibition of consolidation of mortgages—section 61—
underwent a far-reaching change, The right to redeem separately or
simultaneously twe or morc mortgages cxecuted by a mortgagor in favour
of the same mortgagee (in the absence of a contract to the contrary) was
strengthened. Consolidation at the instance of the mortgagee was not to
be allowed, even when the same property was mortgaged more than once.

A new section—>Section 03-A—was ingerted to deal with improve-
ments to a mortgaged property.  Curiously, the case where an improve-
ment is cllected by the mortgagec with the consent of the morigagor—ex-
press or implied—is net expressly covered in section 63A(2). Tl}ls”could
have been achieved by adding, afier the words “public  authority”, the
words “or with the consent express or implied of the mortgagor™,

219 A new scetion—Soction 65A—permitted the mortgagor. while
in possession to grant o lease which would be binding en the mortgagee.
Certain conditions  were  Imposed @5 to the kind of leases which the mort-
gagor can grant, The conditicn in scction 65A (2)(e) as to the dura-
tion of the lzase {maximum three years) may nct be practicable. though

" Subammalt v. Narayya (1917) LL.R. 41 Mad, 259,
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of course, these conditions can be varled under section 65A(3). B}lt,..
then a specific provision in the meortgage deed and carcful conveyancing
would be required,

By amending section 67 (right fo foreclosure and sale), certain rest-
- tictions were impesed as to the right of forc-closure in certain kinds of
mortgages.

2.20 A new Section—Scction 67A—was added to compel a mort-
gagec wio holds more than one mortgage cxecuted by the same mortga-
gor to bring a suit on all his mortgages in certain cascs. The object was.
to prevent a sale of mortgaged property in exccution of a decree for sale
in respect of one mortgage, reserving the rights of the same person as.
morigagee under other mortgages i his favour, whether prior or sub-
sequent.

As regards the right of the mortgagee to bring a suit for the mortgage
money under section 68, certain changes were made, of which the most
important was the addition of sub section (2), to compel the mortgagee
to cxhaust all his available remedies against the mortgaged property be-
fore obtaining a money decree unless he abandoned the security.

The mortgagee’s power of sale without intervention of the court was.
also clarified. The amendment allowed the same powers of private sale
-in the case of English mortgages, whether the mortgage deed conferred
a power or nol.  An amendment was also made to allow the appointment
of a receiver in cases where the right te exercise the power of private sale
had arisen. This was on the analogy of the English law. These matters
were dealt with in sections 69 and 69-A.

221 Cerwain azmendments were made concerning  marshalling and
subrogation. The main rules of the law of subrogation werc recognised
in the new section.’

2.22 As regards charges governed by section 100, it was made clear®
that the charge-holder has the same rights, as far as the case may be, as.
a simple mortgage. It was also provided that the charge as such cannot
be enforced against property in the hands of a transferee for comsidera-
tion without notice, Tncidentally, the last mentioned amendment is an
instance of the influence of eqguitable docirines.

2.23 In regard to leases, service of notice to quit by post was pro-
vided for, (Section 106). Registration of all Icases, from year to year or
for any term oxceoding one year or rescrving a yearly rent was made com-
pulsory. The instrument of lease must be executed by both the parties.
In so far as registration was made compulsery of a Jease for a term ex-
ceeding on vear say. cven two years—certain practical difficulties may
arise. Also, the amendment requiring both the parties to sign the lease-
seems to be contrary to the then existing nsage,® perhaps even to the cur-
Tent practice is to the contrary.

These, in brief, are the important amendment of 1929,

! Sections 9192 T

2 ;:er the old law, see Sved Alam Sahib v, Ananthnoavem {1910) LL.R. 35 Mad..
5.




CHAPTER 3
SOURCES AND SCHEME OF PROVISIONS

. 3.1 Introductory—Before proceeding to conmsider the Act section by
:section, 1t will be useful to deal briefly with the sources of jts provisions
-and with its general scheme.

3.2 Previous statute law—There was not much cof statute law in
India on the subject of transfer of property, and, in drafting the present
Act, the framers do not seem to have drawn much on the pre-existing
Central Acts. The Act caunot, thercfore, be described as a mere re-enact-
ment of pre-existing statutory provisions. It drew upon  English ruoles.
While English terminology and conveyancing practice have left their mark
-on many of the gencral provisions—particularly, Chapter 2—and on the
specific provisions. relating, for example, to mortgages, it is not to be over-
looked that the Act has, in the content of many of its provisions, déliberte-
ly departed from the English law.

For example, in England, at the time when the Act was drafted. loss
arising from destruction by fire of leased immevable property was to be
borne by the lessee, while in India, under section 108, it is not so.  Simi-
larly, in England, at the time when the Act was enacted, an alicn could
not held immovable property except in certain cases. This was also the
position in' ancient Rome'. But it was not the law in India cven hefore
the Act’, and is net the law under section 7. That section. so far us is
material, provides that every person competent to contract and entitled to
transferable property is competent to transfer such property. It may be
stated that an adult alient is competent 1o contract.

3.2A English law followed only to a limited extent—It is apparent
from the above that it is only to a limited extent that the Act is based
upon the English law of rcal property’. Tt would, thercfore, be correct
to say that the general scheme adopted in the Act in regard to the pre-
existing law is to lay down settled rules where there was a conflict. to add
certain rules where there was obscurity, and to abrogate rules which wers
found te be unjust or inappropriate, aud to regulate the transfer of pro-
perty in its general principles and. to a limited extent, in its modes of
transfer,

3.3 Equity—Tt would be of interest to note that cquity supolicd the
source of material for some of the rules, and was also the guidine gpirit
in many others. This has hoth o positive and a negative aspect. It
would net be improner to mention that when certain provisions of the Act
based on correspondine rules of cquity recognise the overriding riahts of a
borne fide purchaser for vale without notice, the ultimate rationale ig
that an equitable right cannot be a jus in rem in an undilufed censet. It

[ Hunler, Introduction to Boman Taw, Chapter on Law of Property,

2 Mavor of Lyons v. East India Company, 1 Moores® Indian Appeals 175.

3 Tafic Bibi v, Bhagwan Prasad. 1.1.R. 16 All. 295,

4 Maitland, quoted by H. G, Hanbury, “Field of Modern Equity™ (Ap:il 1929)
Law Quarterly Review. .
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is the very key-note of cquitable jurisdiction that equity acts in personam..
Hence, equity will not act against a person who is innocent and has given
value.

34 It was pointed out by Matland' that equity has added o our
fegal system, together with a number of detached doctrines, “one¢ novel and.
fertile institution, namely, the trust, and three novel and fertile institutions,
namely, specific performance, injunction and judicial administration of
estates”. Indian statute law has made full use of all thesc creations of
equity. The topics just now mentioned did not find a place in the Act
{as originally enacted), but it may be noted that part-performance is a
part of its provisions after the amendment of 1929.

35 Sale of wife—That there were certain anliquated practices which.
were, fortunatcly, not given legislative sanction in  express terms is worth
illustrating, In England, as late as the 18th century, the wife was trcated
as a chattel. The following extract from a short article® by Mr. Coeurlney
Kenny published in the Law Quarterly Review makes interesting reading
After recording some carly instances including an aristocratic instance as
old as the reipn of Edward 1, of the transfer of a wife, the writer tells
us—

“The grest mgjority of those who took part in wife-selling scem to
have had no doubt that what they did was lawful, and even conferred
legal rights and exemptions. They were far from realising that their trans-
action was an utter nullity: still less that it was an actual crime and mads
them indictable for a conspiracy to bring about an adultery.

“Lord Mansfield could recall (3 Burross 1438) ‘2 cause in
the Court of Chancery wherein it appeared that a man had formerly™
(formally) ‘assigned his wife over to uanother man. And Lord
Hardwicke directed a prosecution for that tramsaction, as being noto-
riously and grossly against public decency and pood manners.

“From the beginning of the last quarter of the eighteenth century
until nearly the end of the nineteenth one, journalists frequently re-
corded instances of wife-selling. The last that T have noticed was
in 1887 at Sheffield. That town and also Manchester and the metro-
politan market of Smithficld and a market of the same name at
Birmingham—appear to have been conspicuous for the practice.
Had it not penctrated into Wessex too, Hardy would scarcely have
ventured to make it the starting point of his ‘Mayor of Casterbridge’.

“In no instance of which I have read does the wife appear to
have exhibited any rcluctance to be alienated. Nor is this surpris-
ing; for shc might well think that by any average Englishman she
would likely to be better treated than by a husband who had so con-
spicucusly shown his disregard for her.

“The prices paid differed very markedly from a pint of beer to
a handful of guineas. For there would be corresponding differences
in the attractiveness of the ladies themselves; and also in the zeal of
their purchasers, for the buyer might be merely a casual stranger or,
on the other hand, an attached paramour.

t Maitiand. anoted by H. G. Hanbury, “Field of Modern Equity” (April 1929)
T.aw Quarterly Review.
2 Kenny “Wife Selling in England” (October 1929) LQR. 57 M.LT, 182, 183,
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“Customary solemnity required that the husband should lead
the wife into the market by a halter—usually of rope but sometimes
of ribbon—and that the purchaser should take his halter and lead
lllgg?away by it.—Cf, The Times of Matrch 30, 1796, and July I8,

“But the strongest proof of the high current estimate of the
efficacy of these transaclions js the trouble sometimes taken to cieale
formal evidence of them. A striking instance of this is prescived 1n
the British Muscum (Additional Mas. 32,084). 1t is « bl of sale
of a wife, couched in such full technical form as to supgest that it
may have feliowed some accustomed precedent.”

3.6 The Act, though the first of its kind introduced in India, does
not entirely create new rights, or impose new obligations. It does nct
professedly do more than “define and amend” the law relating to the
transfer of property by act cf the parties. It is not, thercfore, oxhaus-
tive. However, it is self-contaied,!'— in so far as it gocs,  The Act re-
lates to the transfer of property inter vivos, as the Indian Succession Act
relates to the devolution of property after death. TIn the words of the
framers, “read with the Contract Act, this Bill covers almost 1he whole
of the ground which could be profitably occupied by law relating to the
transfer inter vivos of interests in property, and for the convenience of the
practitioner it could hardly be enacted in a morc accessible form™.

3.7 Scheme—This, then, is a gencral description of the sources of
the provisions of the Act. The scheme of the Act may bc bricfly des-
cribed at this stage. Afier certain preliminary matters dealt with in the
first few scctions, the Act proceeds to indicate a few gencral principles re-
Jating to the transfer of propertly by act of parties. These arc first dealt
with in relation to transfers of all property, whether movable or immov-
able, and the sections concerned contain jmportant provisions, ceucted as
matters of legal policy. in regacd to whal property may be transferved, whe
arc the persons competent to transier, the mode of transfvr. the operation
of a transfer and similor matters (sections 5 to 9). The actun] contint
of the transfer is sought to he coverned by detailed provision in sections.
10 to 34; these principally deal with the conditions on which interests of
various classcs may be created.

It is in this context that the difficult but unavoidable subiect of con-
tingent and vested interests comes up for consideration. While simple and
absolute transfers do not create many legal problems, conditional transfer
raises the question how far the condition is valid, what happens if the con-
dition is fulfilled and what happens if the condition is not fulfilled. A dis-
cnssion of the paturc and effect of the conditions is a nceessary concomi-
fant of the two kinds of interests—vested and contingent—contemplated
by the Act, to which reference has been already made above. Since the
draftsmen of conveyances are not always precise or exhaustive in their
description or anticipation of the possible events, it is desirabic that the
legislature should give a clear indication as to what happens when a trans-
for is conditional on the perfermance of an act but the time for perfor-

T Cliotediav. Ms. Makiam bi, ALR. 1928 Nag, 223,
2 Ghasi Ram v. Kundan Bai, ALR. 1940 Nag. 163.
3 Corporation of Cal. v. Arun Chandra, ATR. 1934 Cal. 862

4 Report ‘1879,
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amance is not specificd, or the time is specified but the performance is pre-
vented by frand. Al thesc matters take up sections 10 to 34. The in-
fluence of English legal concepts is clearly seen in the structure and ter-
minciogy of these sections. Many of the illustrations are drawn from

reported English cases. Some of them echo arguments addressed at the
bar in Chanccry.

3.8 These sections have their counterparts in the Succession Act.
Occasionally, implementation of the ferms of a wansfer creates difficulties
where a person professes 1o transier property which he has no right to
transfer and, atl the same time, confers a benefit on the owncr of the pro-
perty. This situation is dealt with in the interesting doctrine of “elec-
tion™ (section 35), which concerns the obligation imposed upon a party—
originally by the courts of equity—to choose between two inconsistant or
alternative tights!. Afier this provision of considerable theoretical Interest
involving ethical issucs, the Act goes on to enact two sections of a more
prosaic character, dealing with apportionment of periodical payments and

apportionment of the benefit of an obligation on  severance—sections 36
and 37.

3.9 These general principles are intended to  apply to all kinds of
transfers between living persons by act of parties. I regard to transfers
of immovable property, certain principles required to be dealt with in de-
tail. These provisions, contained in scction 38 to 53A, and confired to
transfers of immovable property, do not, of course, indicate that if a simi-
far problem arosc in regard to a transfer of movable property, the logis-
lative approach would have been nccessarily different.  The nced for
making detailed provisions as to transfers of immovable property arose
not because of any radically different approach as a matter of policy, but
because certain kinds of problems cither arise more frequently from trans-
fers of immovable property or assume greater practical importance be-
cause of the valuc which immovable property gencrally possesses. It may
also be ohserved that while the general principles as to transfer of pro-
perty apply whetirer the land is agriculfural or not, and while the Act (in
sections 106 and 107) expressly or impliedly recognises the special posi-
tion of agricultural tenancies, yct sections 38 to 53A were enacted as part
of a scheme that was intended to apply, in general, to agricaltural land
as well as to other immovable property. Having regard to the tremcudous
importance of agricultural land in the economy of the country. detatled
and elaborate provisions to deal with situations frequeatly recurring ot
possessing practical importance seem io have been considered necessary.
Perhaps, the sections may not retain their present importance in the coming
<catury.

3.10 After cnunpciating general principles governing (transfer of pro-
perty, the Act (in sections 54 to 57) deals more particularly .\\}l_tTl sales
of immovable property; in sections 58 to 104 with mortgages of immovable
property and charge: and in sections 105 to 117 with leases of immovable
property. Sections 118 to 121, not confined to immovable property, deal
with exchange. The logic of dealing first with sales needs to comment.
Sale represents a transfer of all the rights absolutely. A mortgage, even
where expressed in the form of o transfer of cwnership, operates only as
a security, A lcase docs not transfer all the inferest of the transferor.

1 Bapathamma v. Shankdrgnarayan, ALR, 1965 S.C._241.
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Next are dealt with transfers without consideration made voluntarily,
that is to say, gifts,—in sections 122 to 129. A peculiar species of non--
tangible property, which is described in the Act by the name of action-
able claims, comes up for consideration in sections 130 to 137.

3.11 Differentia—At this stage it may be useful to mention some of
the important concepts which form the basis of distinction in the scheme
of the Act. These diffcrentia could be uscfully emphasised, since on them
depends the answer to the question whether a particular provision applics
to a particular transfer or not.

First, we may take up the kind of trapsfer. In general—the only
exception secms {0 be the case of a charge—the Act is not concerned
with the transfer by operation of law or with a transfer operative on
death. It is confined to tramsler by acts of parties between living per-
sons, as distinet fiom transier by operation of law and transfers operative
on death,

3.12 Transfers with or without consideration—Assuming that  the
transfer is by an act of purties between living persens, then, for the pur-
poses of cerfain sections, it still remains important to consider whether the
transfer is without consideration or whether it is with considcration. This.
is particularly so in the case of the transfers mentioned in the scctions
contained in the lattor-huY of Chapter 2, dealing with certain  gencral
principles applicable to transfers of immovable —property. Either the
rights of the transferee or the rights of third persens or the rights of a.
subsequent transfercc are, in many cases, made to depend on the presence
or absence of consideration.

In this category, fvi cxamiple,' fall section 35 (election), section 38
(Transfer by persons authorised only under certain circumstances fo trans-
fer), scction 39 (Transfer where a third person is entitled to maintenance),
scction 40 (Burden of obligation imposing restriction on use of land or
of obligation annexed to ownership but not amounting to interest or
easement), section 41 (Transfer by ostensible owner), section 42 {Transfer
by person having authority to revoke former transfer), section 43 (Trans-
fer by unauthorised pcrson who subsequently acquires interest in property
iransferred), section 45 (Joint transfer for consideration), section 46
(Transfer for consideration by persons having distinct interest), section
49 (Transferce’s right under policy), section 53 (Fraudulent transfer) and
section 53A (Part-performance). And, of course, the absence of con~
sideration is one of the essential ingredients of gift as defined in section
122.

3.13 Meaning of expressions “consideraticn” and “price”—Since the
expression “consideration” is not defined in the Act,- though used in seve-
ral sections, one may presumc that it will have the same meaning as in the
Indian Contract Act, 1872. Section 4 of the Transfer of Property Act,
1882 in fact, provides that thc chapters and scctions of the Act “which
relate to contracts™ shall be taken as part of the Tndian Contract Act, 1872.
If not on a literal interpretation of this section, at lcast by analogy, one

can refer to the definition in the Indian Contract Act.

The. expression “price” used in the definition of sale in section 54—
a transfer of ownership in exchange for a price paid or promised or part-
paid and part-promiscd—is aiso not defined in the Act, and here again

1 The list is not exhaustive.
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wc may presume that the meaning given to that expression in the Sale of
Goods Act can be drawn upon. It may incidentally be noted that section 4
of the Transfer of Property Act, under which the Indian Contract Act,
1872 is attracted, was enacted at a time when the topic of sale of goods
also formed a part of the Indian Contract Act.

3.14 Tangible and intangible—Immovable and movable—Apart from the
distinction! based on consideration, in the scheme of the Act, the distinction
between tangible and other property is important with reference to sale
under section 54. The distinction between immovable and movable pro-
perty is important for the purposes of several sections of the Act, including
the latter half of Chapter 2, which is confined to immovable property, and
including the sections dealing with specific modes of transfer such as sale,
lease, gift and exchange, where the fact that property is movable property
cither renders the relevant provision inapplicable, or leads to the application
of a rule different from that applicable to immovable property.,

3.15 Hindu and Mohamedan rule—The expression “tangible” reminds
one of certain texts of Hindu law. A mortgage of futurc property is, per-
haps, strictly speaking, contrary to Hindu law2, as being a mortgage of that
which was not “visible” or in existence®, and it was so thrown out by West-
ropp, J., in a Bombay case.?

According to Colebrooke, in 2 Strange’s Hindu Law, 467, 469, a mort-
sage (bandhaka) is defined to be “or real, substantial, visible (drisha) pro-
perty, under which the mortgagor remains in possession till the stipulated
time arives!”,

It will be noted that the Act does not maintain the distinction between
rcal and personal property on the technical lines of English law. As to the
distinction between tangible and intangible property, it may be that this dis-
tinction was suggested by the Roman law classification befween Res Corpo-
rales and Res incorporales. In Roman law, the former category comprises
lands, clothes, moncy and all things which can be touched. The latter cate-
gory included servitudes, contractual rights and things which cannot be
touched and exist only as legal conceptions®,

3.16 Immovahle and movable property—As to the distinction between
immmovable property and movable property, it is to be noted that in England
this distinction has not much importance so far as the law of property is con-
cerned. The distinction was, however of considerable significance, in
Roman law. In that legal system, things were classified as immovables and
movables (res immobiles and mobiles). A similar division exists in modern
times in most continental systems of law®, though there is no uniformity.
Jmmovables in Roman law comprise land and things attached to the land,
while movables comprise all other forms of property which do not have
essentially a permancnt location. Immovable property could not, in Roman

1 Para 3.13.
2 Drishtadi, Drishtabandhak, Wilson’s Glossary, 148; cited in Kedari v. Armaram,
3 BHCR. (AC) 11, 17.
3 Kedari v. Atmaram, % BH.C.R. (A.C.) 11, 17.
4 Venkatav v. Parvati, 1 M.H.C.R. 460 (464 note).
5 Vaines, Personal Property, page 14.
6 Clarence Smith, “Classification by site” ( 1963) 26 Modern Law Review 16,

3—885Law /77
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Law, be stolen—a distinction which had great practical importance, In
Indian law also, under section 378 of the Indian Penal Code, theft can be
committed only in respect of movable property. Again, in Roman law,

special rules apply as to the period of acquisition of title by long possession
in the case of immovable property.

The distinction has considerable importance in the field of conflict of
laws, even as administered in England. We shall revert to this aspect later.



CHAPTER 4
PRELIMINARY MATTERS : SCOPE AND APPLICATION
SECTION 1

4.1. The short title of the Act, as given in section I, is the Transfer of
Property Act. It will be scen from the various sections that the Act does
not deal with all property, or, indeed, with any but the topics comprised
therein.  Nor does it deal with all kinds of transfer, limited as it is only to
transfers inter vivos, nor in dealing with such tramsfers does it more ihan
“amend certain parts of the law”, In short, the Act merely professes to
crystallize some leading principles of the law of Transfer, These are to be
supplemented by other laws and by final recourse to the principle of “justice,
equity and goed consciencel”,

4.2. The Act, for example, is not exhaustive even on the law of morte
gages®. Thus, an award can create a mortgage. In a case not covered by
the Act, the Court is entitled to apply rules of equity, justice and good cons-
cience which are not inconsistent with the Act. Thus, the heolder of a
statutory charge is entitled to a decree for sale, even though the charge arises
by ar act of the legislature and not by “transfer” as defined in  section 5.
This was the position even when section 100 did not cover statatory charges,

4.3. The preamble to the Act makes it clear that the law codified is by
no means cxhaustive, and that the Act does not purport to consolidate, but
only defines and amends certain parts of the law® relating to transfers by act
of parties. The expression “by act of parties” is used to distinguish transfer
by operation of law, e.g., in casc of insolvency, forfeiture or sale in execu-
tion of a decree’. Even as to transfers by act of parties, it does not profess
to be exhausiived.

For instance, it docs not deal with pledges of tangible movable property
and transfer of Government promissory motes®. Tn such ¢ases, the matter
1s governed partly by statutory faw and partly by the rules of justice, equity
and good conscience. The Courts will have to act upon the principle  of
justice, equity and good conscience, in enforcing the contracts in accordance
with their tenor” where there is no statutory provision,

4.4, Exteni—Section 1 provides that the Act exfends to the whole of
India except the territories which, immediately before the 1st November,
1956, were comprised in Part B States or in the States of Bombay, Punjab
and Delhi. Thus, the initial extent of the Act was very limited.

1 Gour.

2 Hotchand v. Krishanchand, ALR. 1924 Sind 23, 24.

3 Jatindra v. Rangpoor Tobacco Co., ALR. 1974 Cal. 994,

4 Golak Neth v. Mathnra Nath, LR, 20 Cal. 273, 278; Erishnan v. Perachan,
IL.R 15 Mad 383.

5 Kalvan Das v. Jan Bibi, ALR. 1929 Al 12,

6 Subbaraya v. Kuppuvwamv, (1909) 1 [.C. 535, 538; Kishori Lal v. Krishna
Kamini, (1910) 5 1.C. 500, 502; Bunsee Dass v. Gena Lgl, 14 CL.J. 530, 536.

7 Subbaraya v. Kuppuswamy, (1909)1 LC. 535, 538,
25
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But the same section enacts that this Act or any part thereof may, by
notification in the Official Gazette, be extended to the whole or any part of
the said territories by the State Government concerned. Notifications have
been issued from time to time in exercise of this power by several State
Gcevernments. We need not go into details of such notifications, it being.

unnecessary for the present purpose.

4.5. Exemption—Section 1 further provides that any State Government
may, from time to time, by notification in the Official Gazette, exempt, either
retrospectively or prospectively, any part of the territories administered by
such State Government from all or any of the following provisions, namely :

Sections 54, paragraphs 2 and 3, 59, 107 and 123,

The sections listed relate to the formalities requisitc for effecting a sale,
mortgage, lease and gifts respectively.

4.6. Territories excluded from Registration Act—Finally, the last para-
graph of section 1 provides that notwithstanding anything in the foregoing
of this section, section 54, paragraphs 2 and 3 and sections 59, 107 and

123 shall not extend or be extended to district or tract of country for the
time being excluded from the operation of the Indian Registration Act
(1908), under the power conferred by the first section of that Act or other-

wise,

477. Other sections relating to exemption—There are other seciions in
the Act which have the effect of exerapting or extending the opcration of cer-
tain provisions. For example, section 63 empowers the State Government
to specify the classes of persons whose participation in an English mortgage
excludes the operation of certain provisions mentioned therein. Section
57(e) further empowers the State Government to extend the jurisdiction of
courts for the purposes of that section. Section 104 empowers the High
Ceurt to make rules to carry out the provisions of this Act refating to mort-
gages or charges on immovable property. That the legislature can empower
dtate Governments to remove a district from the jurisdiction of the High
Court or extend the operation of the law to any district is now authoritatively
ruled by the Privy Council'. Section 2(d) aiso enacts that “nothing in the
second chapter of this Act shall be deemed to affect any rule of Muhamma-
dan Law”.

In_ rela];ion to gifts governed by Muhammadan law, a similar provision is
contained in the Chapter on gifts—section 129.

4.8. Power 10 extend—Regarding the power of the Stat
extend the provisions of certain secgtionsrzg any area with?nGgl‘;?;nj[trllf*izfiittﬂ
tion, it has been held that this power does not entail the abrogation of the
general scheme of the Act, to which they might be subject. For instance
under the general provistons of section 129 all rules of Muhammadan Law
relgtmg to gifts remain unaffected by any of the provisions of Chapter 7,—
which includes section 123. Consequently, when the Government "of
Burma extended the provisions of that section to the district of Pegu, it
could not, by such extension, rescind the general exception in favour of

1. Emperor v, Burah, LLR, 4 Cal. 180 (P.C.).
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Muhammadan gifts which would still be complete if accompanied by mere
delivery without being compulsorily registrable under that section’,

4.9. We shall deal later with the position regarding Government Grants
and Rent Acts®,

! Mami v. Kallander, TLR. § Rang, 5 (P.C.).
2 Chapter 4, infra.




CHAPTER 5
SCOPE AND APPLICATION AND RULE OF DAMDUPAT
SECTION 2 AND PROPOSED SECTION 2A

5.1. Section 2{a}—The first part of section Z deals with cnactments
mentioned in the schedule which are repealed. 1t does not have much
practical importance. In the second part of the section, there is a saving
nct only in respect of certain enactments, but also in respect of certain inci-
dents, rights and liabilitics. Under ciause (a), the provisions of any cnact-
ment noi hereby expressly repealed are saved.

3.2, Section 2(b)—Under clause (b), the seclion saves any icrms or
incidents of any contract or constitution of property which are consistent
with the provisions of this Act and are allowed by the law for the time being
m force. In practice, this clause assumcs the greatest importance. In the
very nature of things, its scope cannot be exhaustively indicated. However,
by way of illustration, it may be stated that the right to partition of property
is definitely saved by this clause. In addition, terms which can be imposed
by a partition, being the terms of a “constitution of property”, would also
be saved by this clause.

In its comment on this clause, the Select Committec observed! 1 —-

*We have also saved all incidents of contracts not inconsistent with
the provisions of the Bill. Besides the Malabar mortgagee’s option
which the Bill, as introduced, expressly preserved, there must be many
other incidents of native contracts with which it is desirable not to
interfere.”

5.3. Section 2(c)—Clause (c) of section 2 saves rights and Iliabilities
arising out of legal relations constituted before the Act came into force and
reliefs in respect of any such rights or liabilities. This may have becn con-
sidered necessary cither because section 6 of the General Clauses Act, 1868,
which was in force ai the relevant time, was not considered comprehensive
enough, or becausc the Transfer of Property Act was taken as affecting or
abrogating not merely statutory rights but also others, for which the General
Clauses Act could not have proved sufficient, the case not being one of
“repeal” in regard to the-sources of such rights.

5.4. Rights under rules of Hindu Law—In this connection, it may be of
inferest to note that the Hindu and Muslim law had a fairly weil developed
system of rules regulating the creation of mortgages, liens and pledges. Any
rights which would have been created under such mortgages  and pledges
that were executed prior to the Act were not intended to be affected.” Since
there were certain points of difference between the present Act and Hindu
and Muslim law as it was administered prior to the Act, such a saving was
obviously necessary. In Hindu law, for example, a mortgagor whe had
cace mortgaged the property could not mortgage it to another, since such a
conduct was regarded as criminal and worthy of punishment. Muslim law
did not so penalise the mortgagor, but the purchaser after the mortgage
could be compelled to redeem the property.

1 Report of the Select Committee (1878), paragraph 3.
28
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3.5. Prior to the Regulations of 1798, in Bengal and the United Pro-
vinces, and for a long time subsequently in the other provinces, the law
administered was according to the personal laws of the Hindus and Muslims.
These laws recognised no distinction between mortgages of land and pledges
of movable property!. In both, the pledge might be for a period specified
or not, and either usufructuary or simple possession was considered essen-
tial to its validity?, but it was by no means the invariable rule. When no
date was fixed by the parties for redemption, the mortgagor could redeem
it at amy distance of time from the mortgagee, who acquired no title as
against him by prescription or possession, however long. Under the Muslim
law, taking of interest was forbidden, but the property pledged was always
presumed to be, in value, equivalent to the debt due?.

5.6. Features of Hindu & Muslim mortgages—The salicnt features of the
Hindu and Mohamedan mortgages have been thus describzd* by Turner
ClL :—

“The form of Hindu mortgage under the names of Katkabala,
Muddatakriyam, and Gahanlahan obtains commonly throughout British
India, though its incidents may vary. It is generally, though not uni-
versally, accompanied by the delivery of possession to the mortgagee
with permission o enjoy the usufruct cither in licu or part-payment of
the interest. Although there is no precise form of words necessary to
constitute such a morigage, it ordinarily differs from the bye-ul-wufa of
the Mahomedans in this, that, in the Hindu form there is a preliminary
mortgage with a condition for future sale, while in the Mahomedan
form there is at once no absolute sale with a counter-agreement for
re-sale which may be contained in the original sale-deed, or in a sepa-
rate contemporaneous instrument. The origin and nature of this form
of mortgage among “the Mohamedans is explained in Baillie’s Mahome-
dan Law of Sale?,

“It was introduced or adopted in order to defeat the precept of the
Mahomedan Law prohibiting usury. The lender, by stipulating for
the usufruct, or for the payment of a price on the re-sale higher than he
peid, secured the same advantage as would have accrued to him from
placing his money at interest, while the transaction in form did not
viclate the law.”

The abrogation of all these rules by the Act was not a case of repeal of
an “enactment”. Hence the need for a widely-worded savings.

5.7. Section 2(d)—This takes us to section 2, clause (d), which saves
transfers by operation of law or transfers by or in execution of a decree or
order of a court of competent jurisdiction,—except as provided by section 57
and chapter 4. Section 57 relates to sale by a Court. Chapter 4 relates to
mortgages and charges. The intention is that mortgages and charges, even
if created by operation of law, would be governed by the Act.

1 Cole, Dig., Vol. I, Ch. 3 Tit. ‘Pledge’;
Manu, Ch. VII, 88, 143-145;
Macnaghten's Mohamedan Law, page 74, all cited by Gour.

2 See Lakshmandes v. Dasrat, LL.R. § Bom, 168 (F.B.) Sobhagchand v. Bhaichand,
LL.R. 6 Bom. 490 (F.B.) reviewing and commenting on all the previous cases.

3 Macnagthen's Mahomedan Law, page 74.
4 Ramasami v. Samiyappanayakan, LL.R. 4 Mad. 179, 183,
5 Baillie's Mahomedan Law of Sale, page 303.
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5.8. Section 2, last paragraph—The last paragraph of section 2 ides
that nothing in the second chapter of the Act shall be deemed to aflect any
rule of Mohamedan Law. There was also a saving for Hindus and Budhusts,
which has not been repealed. The saving regarding Hindus, it i3 stated, was
inserted at the instance of Maharaja Jyotiandra Mohan Tagorel.

5.9. Governments grants—This disposes of the savings expressly provid-
ed for. Let us now turn to a few other matters. It is to be noted that
though there is no express savings in the Act as regards grants made by the
Government, such grants are subject to a special law, namely, the Govern-
ment Grants Act, 1895, which—to state the position in broad terms
empowers the Government to make grants of property and to impose condi-
tions which may not be otherwise valid under the Transfer of Property Act.
In other words, in making such a grant, the Government has a wider dis-
cretion than an ordinary citizen and can burden the grant with conditions on
the non-fulfilment of which the grant may be forfeited.

5.10. Gist of section 3, Act of 1895—By the Government Grants Act,
1895, section 3, grants and gifts by or on behalf of the Government are*.
subject to special rules. The Bill was originally framed as an amendment
of the Transfer of Property Act. But since its object was to also over-ride
limitations supposed to be imposed otherwise than by that Act, it was con-
sidered desirable to introduce it as a separate self-contained Bill. Section 3,
in particular, provides that all provisions, restrictions, conditions and limita-
tions whatever contained in any such grant or transfer (grants and gifts made
by or on behalf of the Government), shall be valid and take cffect according
to their tenor, any rule of law, statute or enactment of the legislature to the
contrary notwithstanding. The Act was expressly made retrospective.

The effect of the Act—to give a few important illustrations—is to
empower the Government to create estates unknown to the Hindu law* or the

Muslim law?.

5.10A. Construction of 1895 Act—General rules of construction will,
of course, apply. Thus, the question whether a grant is permanent or pet-
sonal must, in a great measure, depend upon its terms. But it would appear
that in the construction of terms of a Government grant, recourse can be had
to the surrounding circumstances and the object for which the grant was
madet.

5.11. A restriction or limitation, if clearly intended to be for a special
purpose, would nevertheless be enforceable by the Government, though it
could not be availed of by a third party.

5.12. So, where the grant was resumable if required for government pur-
poses, and the Government had reserved ownership therein, the Court held®
that the propriety of resumption could not be questioned, as it fell within the
terms of the grant. By a sanad of 1862, the Government granted to one A
in consideration of his personal military services, a village revenue—free “to
rcmain in the family of the grantee—on his demise subject to assessment,”

1 Gour, Commentary on section 2.

2 Sheo Singh v. Raghubansh Kunwar, TLLR. 23 All 634, 653,

3 Hapi Mohd. v. Egambara, (1907) 2 Mad, Law Times 55.

4 Krishna Rao v. Rangarao, 4 Bom. H. C. Reports App. Cases 1, 24.
5 Sapurla v. Secretary of State, TLR. 36 Bom. 438,
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and the question turned upon what was intended to be conveyed by term
“family”, and the Court held that it must be taken to be employed in its
restricted sense, as meaning “the wife and children” of the grantee, and pot
in the more extended sense of a household comprising all the blood relations
of the man’,

3.13. It would appear that in England Crown® grants must be in writing.
There is no such restriction in India, since no form is prescribed by the
Government Grants Act, 1895, The Transfer of Property Act, does not
apply to Government grants—which is the reason why in a Calcutta case? it
was held that a grant can be made even by a letter from the Agent to the
Governor General to the grantee.

5.14. So, again, in the absence of any procedure prescribed by law for
the resumption of government grants, it is manifestly proper and convenient
that a notice should be given, even though it be not strictiy necessary*.

5.15. Equitable principles and Government Grants.—This does not mean
that equitable principles generally governing the transfer of property—even
those codified in the Transfer of Property Act—would not apply to such
grants, When there is nothing in the Government Grants Act or in the
grant made thereunder to the contrary, such principles can appropriately be
applied. Thus, where a man spends money on the improvement of land
granted by the Government under an expectation of an interest therein created
or encouraged by the grantors, he would be no worse off than if his grantors
had not been the Government. Moreover, as regards situations governed
by statute, sometimes particular Act itself may provide that it applies to the
Government®.

5.16. Rent Acts—Another important modification of the rights which
would otherwise flow under the Act should be noticed at this stage. With
the emergency of the problem of scarcity of accommodation, it became
necessary after the first world war to pass legislation for the control of rents
and eviction of tenants. While such legislation does not, in terms, repeal
the Transfer of Property Act, the effect of the material provisions is to
impose restrictions on the right of the landlord in respect of a tenancy
governed by the Act, both as regards the quantum of the rent and as regards
eviction of the tenant. Consequently, the legislature also considered it neces-
sary to make detailed provisions as to the enforcement of the statutory rights
80 created in favour of the tenant and other matters.

5.17. The direct impact of such legislation is to modify the provisions of
the Transfer of Property Act relating to leases. But, since what has come to
be known as a “statutory tenancy” comes into being under the Act for the
control of rents and eviction, the question how far such statutory tenancy is
itself property would naturally arise®. In this sense, the juristic importance
of such legislation transcends the narrow sphere of leases and could embrace
#te whole of the Jaw of property.

1 Jaimal Singh v. Gurmukh Singh, (1910) P.R. No. 20.
2 Coke, 3 Inst. 71, cited by Gour.

3 Hassan Al v. Chuterpur. {1892) LL.R. 23 Cal. 742.
4 Thomas v. Sherweod, LR, 9 P.C. 142, 148.

5 Municipal Corporation v. Secretary of State, IL.R. 29 Bom. 58%. Secretary of
State v. Dattatraya, 1.L.R. 26 Bom, 271.

6 See Chapter 1, supra.
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While the Transfer of Property Act is the general law, the Rent Control
Act is a special and local enactment overriding the provisions of the general
law so far as it is in conflict therewith. A lease may be terminated undet
section 106 read with section 111 of the Transfer of Property Act, but the
lessee is still not liable to ejectment unless the conditions laid down in the
Ren( Control Act are satisfied.

5.17A. Damdupat—There remains to be discussed yet another matter
pertaining to the scope of the Act. It relates to a matter arising out of Hindu
law. It is not very clear whether the rule of Hindu law prohibiting a credi-
tor from recovering, at one and the same time, as interest, an amount more
than the principal—the ruie popularly known as Damdupat—is still opera-
tive in respect of mortgages. The matter is not governcd by the Civil Pro-
cedure Code in a direct manner, since that Code does not deal with the subs-
tantive law of interest for the period prior to the institution of the suit. The
Interest Act, 1839 also gives no specific guidance on  the subject. It s,
therefore, a matter of investigation whether any such rule exists.

5.18. Section 4 of the Transfer of Property Act provides that the chap-
ters and sections of that Act which relate to contracts shall be taken as part
of the Indian Contract Act. From this section, it would appear that the
rule would not apply to mortgages. In its essence, a mortgage debt, or for
that matter, any debt, is a pecuniary obligation arising under a contract,
express or implied,—leaving aside debts arising by operation of law. Under
the Hindu law of contract, the rule did apply to debts under mortgages and
pledges and other loans,

5.19. Damdupat—Rationale—In a Bombay case!, West J. had occasion
to consider the rationale of the rule. The precise question related to its
applicability to proceedings in execution. West J. held that there is mno
authority for limiting the amount recoverable in execution of a decree by any
such rule. The following observations explain the rationale of the rule :—

“As regards purely private transactions, the law for the protection of
the weaker party controls his freedom of contract in the way to which
we have referred, or, at least, refuses to enforce the debtor’s engagement
by means of a duty imposed on the Courts of exercising their powers of
coercion to give effect to what it presumes to be an extortionate or un-
duly rigorous bargain. But the same reason, it is obvious, does not
apply to the execution of a decree of a Civil Court. 1In making such a
decree the Judge is not liable, as the debtor is supposed to be, to undus
pressure on the part of the creditor.”

5.20. On the question with which we are immediately concerned, Lhe
High Court of Bombay has taken the view that the rule applies as much to
secured debts as to non-secured debts. Thus, in a Bombay case®, while
bolding that the rule applies in all cases as between the Hindu debtors and
creditors in respect of simple debts as also in respect of mortgage debts, it
was also held that it does not apply where the mortgagec has been placed in
possession and is accountable for profits received by him as against the inter
due. But, where those profits are, by the terms of the mortgage, received
for only a portion of the mortgage debt, the general rule of damdupat will
govern the mortgage accounts.

"1 Balkrishna v. Gopal, (1875) TL.R. 1 Bom. 72, 73.

2 Sundarabai v, Jayavant Bhikaji Nadgowda, (1899) LL.R. 24 Bom. 114, 119
{Parsons & Ranade, JI.).
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5.21. In a Calcutta case!, it was held that the rule applies until the matter
travels from the region of contract to that of decree. On this point, an
carlier judgment of Woodroffe J.2 was followed,

In Madras?, it has been held that the rule does not apply to  morigages
governed by the Transfer of Property Act. The judgment does not discuss
the position taken in Bombay. There seetms to be some disparity between
thc Bombay view and the Madras view,

5.22. Recommendation to abrogate the rule of Damdupat in relation to
mortgages governed by the Act—Having regard to the fact that the true
position is not evident from the Transfer of Property Act, it is, in our view,
desirable to make a specific provision. It could be to the effect that the Act
shall not affect the operation of the rule of Hindu law known as Damdupat
in regard to areas and persons to which or to whom that rule applies.

Or, in the alternative, the reverse provision should be made, namely, the
rile of Hindu law known as the rule of Damdupai shall not apply to  mort-
gages to which the Act applies. We prefer the latter alternative, for the sake
of uniformity, and also having regard to the fact that cases where, as a
matter of policy, interest should be restricted are, in modern times, amply
taken care of by legislation for the relief of indebtedness or the Usurious
Loans Act or the Money-lenders Act. We recommend that a suitable
amendment implementing this approach should be incorporated as section
2A, somewhat on the following lines : —

“2A_ The rule of Hindu law known as the rule of Damdupat shall
rot apply to mortgages of immovable property to which this Act applies.””
As to money-lenders, we give below an illustrative list :—

Act or Reguletion No.  Year

1» Money Lenders Act (Assam) 4 1934
2, Money-Lenders Act (Bihar) 3 1938
3. Money-Lenders Act (Bombay) 31 1947
4. Money Lenders Act (Kerala) 35 1958
5. Money Lenders Act (Madhya Pradesh) 13 1934
6. Money Lenders Act (Madras) 26 1957
7. Mones Lenders Act (Mysore) 12 1939
8. Money Lenders Act (Orissa) 3 1939

1 Nanda Lal Rov v, Ditirendra Narh, (1913} LL.R, 40 Cal. 710, ILL.R. 24 Bom.
114, 119 (Parsons & Ranade, JI.).
2 In the marter of Hari Lal Mullick (1906) 1.L.R, 33 Calcutta 1269, 1276.

3 Magkné% zSidhama Onahini Nidhi v. Venkatearamanjalu Naidu, (1903) LL.R. 26
Mad. .




CHAPTER 6
DEFINITION OF IMMOVABLE PROPERTY

SECcTION 3
6.1. Introductory—Section 3 contains a definition of the terms “immov-

able property”, “instrument”, “attested”, “registered”, “attached to the
earth”, “actionable claim” and “notice”. The definétions should have been

arranged in alphabetical order, which is not the case at present,

6.2. Immovable property—Scetion 3 begins with the meaning of “immov-
able property”. It does not define “immovable property”, but only inter-
prets and limits it by excluding from the definition occurring in the General
Clauses Act, certain things, namely, “standing timber, growing crops or
grass” which would otherwise be included in the category!.

6.3. Real property—The term “immovable properly” does not occur in
English internal law, where the distinction is between real property and
personal property. This distinction is not synonymous with immovable and
movable property. It is based upon no juristic conception of property, but
is associated with an early form of action called actio reglis.. The terms
“real” and “personal” were originally applied to actions in which a decree
for restitution might or might not issie against the thing in suit (in rem).

A successful party in a real action obtained the King's writ command-
ing the Sheriff to put him in possession of the identical holding in respect of
which the action had been brought, whilst personal actions were brought to
enforce an obligation imposed on a man personally to make satisfaction for
a breach of contract or a wrong, in short, to pay damages®. Amnd, since
specific recovery could only be obtained in respect of immovable property.
the other suits being only relieved in damages, the distinction between real
property and personal property began to be made according to the appro-
priate reliefs granted in each case. Now, as frecholds were the only things
specifically recoverable at common law, the term “realty” came to be used as
denoting the frechold.

Thus, a Iease for years, however long, was not regarded as real property
at all; and even now it is classed as a chattel real. But in India, a reversioner
who has a lease in a property, for however long a period it may be, has an
interest which arises out of land and so it is immovable property?,

6.3A. Scientific position—The law, unlike engineering, deals with rights,
and not with things®. In making a classification of property into movable
and immovable, the legal system really classifies rights for the particular
purpose in hand. It may be noted that the law of one of the early European
principalities—the Custom of Artois—considered even houses to be movable,
on the ground that an enemy might pull them down®, It is also to be naoted

1. Gour.

2 Williams, Real Property (18th Ed.), pages 24, 25,

3 Marilal Raga ~. Ishwar Radha Damodar, ALR. 1936 Cal. 727, 136.

4 Cook, Logical and Legal basis of Conflict of Laws, page 301,

3 Clarence Smith, “Classification by Site on Conflict of Laws” 11963) 26 Modcern
Law Review, pages 16, 22,

34
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that even now, on another man’s land, the house is regarded as moveable
preperty'.

6.4. Subject-matter of ownership classified as movable or immovable
not as realty or personglty—:I‘he categories of movable and immovable pro-
perty could, thus, possibly differ from country to country. Thus, a semi-

Sptertmasnent pavillion is classified as movable property in several American
ates®.

As a matter of internal law, even common law jurisdictions cannot
agree whether some kinds of property are movable or immovable®, For:
example, take the case of the right of a mortgagee, England* and Onraio®
consitlijr it to be immovable, New Zealand® and Australia? regard it as:
movable.

It will be of interest to note that even as late as 1834, the question arose:
whether an equitable mortgage of land in Antiqua included the slaves on the
land as “affixed to the free-hold” by a local Act of 1692 or whether slaves
were personalty within the reputed ownership of the mortpapor and were:
available to the unsecured creditor®. Again, it seems obvious at first sight
that a building erected for the purposes of an exhibition, which cannot be
temoved without losing its identity, must be in the same category as normal
buildings, yet in some of the American State® and in Germany® its owner is
deemed to hold an inferest in a movable,

6.5. Tangible physical objects may be classified™ as either ‘land’ or
‘chattels’, and as such, ‘immovable’ or ‘movable’. Like all classificatory
terms, these develop ambiguities in use, and whether some physical object is
to be regarded as part of the ‘land’ or as a ‘chattel’ must always be decided
in the light of the purpose of the classification. The problem is not merely
one of physics : the classification is being made by lawyers for legal pur-
poses,—that is, in order to reach useful decisions in particular types of cases.
One type of case is concerned with the law of ‘fixtures’ (between land and-
chattels).

The decision invoives” in doubtful cases a problem somewhat like that
of deciding whether when one sells an automobile, the tyres which, of course
are easily detachable, are a ‘part’ of the automobile. Much depends upon-
the customary use of terms : in the 1500’s it seems that window glass in a.
house was regarded as not part of the house, and so not part of the ‘land’.

1 Clarence Smith. “Classification by Sitc on Copflict of Laws* (1963} 26 Modern
Law Rev. 16, 22.

2 Cook, Logical & Lepal Basis of Conflict of Laws, page 306.

3 Cheshire, Private International Law {1970) page 269,

4 Re Hovlex (1911) 1 Ch. 179.

% Re Ritchie, (1942) 3 D.L.R. 330 (Ontario).

6 Re (FNeill (1922) N.ZL.R. 468,

7 Hague v, Hague (No. 2) (1965), 114 CL.R.

8 Ex pare Rucker. {1834) 1 Mont & Ayr 480 referred to by Clarance Smith, “Clas-
sified by site in the conflict of laws’ (1963) 26 (Modern law rteview 16, .
footnote 2.

9 Cook, Logical basis of Conflict of Laws, page 306 at seq.

10 Wolff, Private International Law, p. 502.

1 I(:jz(;(I)k “Immovable Property and the Law of Situs”, 52 Harvard Law Rev. 1246,

i2 Bingham, “Some Suggestions Concerning the Law of Fixtures” (1907) 7 Col. L..
Rev. 1.
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Later, as the use of window glasses in hous:s became customary, the
meaning of the word ‘house’ came to include the glass in the windows, No
omie of course doubts that when bricks, shingles, and nails for example, have
been used in building an ordinary dwelling house, they have become part of
the ‘land’, even though they may easily be physically detached. At the other
extreme, we all recognise that cattle horses, threshing machines, ctc,, arc
‘chattels’ or ‘movables’ and are not 1o be regarded as ‘improvements’ to the
‘land’. Between thesc two classcs lies a third which includes objects which
are mot so easily classified. That is to say, the members of this class are
not, according to prevailing usage, always regarded as part of the ‘land’, and
yet may be, and often are, thought of as 50 used in connection with the ‘land’
that they are treated as part of it for many purposes. In spite of this, they
are, to quote Professor Bingham!, “not actually merged into the land or some
‘improvement’ on it in such a way as to prohibit regarding them as separate
objects of property.” Under this group Bingham puts the key to a house.

6.6. Definition in General Clauses Act and other Acts—So much by
way of introduction. Let us mow compare a few Indian precedents.
“Immovable property” is thus defined in the General Clauses Act—

“Immoveable property shall include land, benefits to arise  out of
land, and things attached to the earth’.”

This applies to the Transfer of Property Act also. The expression has
been, however, used in varying senses in the different Acts of the Legislature,
In the Indian Trustees Actd, for cxample, it was defined thus : “Immovable
property shall extend to and include messuages, tenements and hereditaments,
corporeal and incorporeal, of every tenure or description, whatever may be
the estate or interest therein.” In the Registration Act?, “Immovable pro-
perty” includes land, buildings, hereditary allowances, rights to ways, lights,
ferrics, fisheries, or any other benefit to arisc “out of land and things attached
to the earth, or permanently fastened to anything which is attached to the
earth, but not standing timber, growing crops nor grass.” Similar definitions
occur in other Acts, where, however, the term has been given more or Iess
different meanings. Thus, within the meaning of the Limitation Act?,
standing crops are immovable property; growing crops and trees are held
snot to be moveable property® within the meaning also of the Small Causes
Courts Act’, and they are likewise treated as immovable property within
the meaning of the Civil Procedure Code and the Provincial Small Causes
Courts Act, 1887%. All these are, however, expressly declared to be move-
able property by this clausc®.

1 Bingham, “Some suggestions concerning the law of fixtures™ (1907) 7 Columbia
Law Rev. 1.

2 8. 3(25). General clauses Act, 1897. The same defipitino occurs in section 2,
Act T of 1868,

24 Section 3(26) and scction 4. General Clauses Act, 1897,

3 Section 2, Act 28 of 1866, Trustees Act, 1866 (28 of 1866) Repcal.

4 Act 16 of 1508, section 2(6).

S Pandak Gazi v. Jernuddi, LLR, 4 Cal. 665;

Natru Miak v. Nandrani, 8 BLR. 509;
Tafail Ahmad v. Banee Madhub Mukerjee, 24 W.R, 394,

6 Gopal Chandra v. Ramjan, 5 BLR. 194,
In re Hormasji Irani, ILR. 13 Bom. 87.
7 Act 11 of 1865,
8 Madaya v. Venkata, LL.R. 11 Mad. 183;
Cheda Lal v. Mulchand, TLR. 14 All. 30
9 Raj Chandra Bose v, Dharmo Chandra Bose. 8 B.L.R. 510
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6.7. Calcutta case—Letters Patent—In a calcutta case', the combined
eifect of the two Acts was considered for the purpose of the Letters Patent.
According to the General Clauses Act, “immovable property” includes lands,
benefits to arise out of land and things attached to the earth, or permanently
fastened to anything attached to the carth, and “movable property” means
property of every descriplion except immovable property,

As land or immovable property has not been defined in the Letters
Patent, one has, in order to find oui whether there has been a transfer of an
interest in immovable property, to refer to the Transfer of Property Act. I
the definition of “immovable property” in the Transfer of Property Act had
been self-sufficient, no other piece of legislation need have been examined.
Looking at section 4 of the General Clauses Act, one finds that the definition
of “immovable property” in section 3 of that Act will apply to the Transfer
of Property Act, which is a Central Act made after 3-1-1868, unless there
Is anything repugnant in the subject or context.

The following obscrvations then follow in the judgment :—

“The effect therefore is that by virtue of the combined operation
of section 2 of the Transfer of Property Act and sections 3 and 4 of the
General Clauses Act, 2 “immovable property” includes land, benefits to
arise out of land and things attached to the earth or permanently fasten.
ed to anything attached to the earth, but does not include standing tim-
ber, growing crops or grass’. So far as the expression “attached to the
earth” is concerned, it occurs only in two sections of the Transfer of
Property Act, namely, scctions 8 and 108, clause (h}. But as a result
of the above amalgamation the meaning of the expression “attached to
the carth” given in section 3 of the Transfer of Property Act is attracted
to all immovable property referred to in the said Act. “Immovable
property”, therefore, for the purpose of the Transfer of Property Act
includes things attached to the earth or things permanently fasténed to
anything attached to thc carth within the meaning of the expression
“‘attached to the earth” given in the Transfer of Property Act. “So
interpreted, the definition of immovable property for the purpose of the
Transfer of Property Act becomes almost the same as that given in the
Registration Act except that the incidents such as “hereditary allowances,
rights to ways, lights, ferries, fisheries” expressly mentioned in the
Registration Act are absent in the Transfer of Property Act. But these
incidents are probably also brought in by virtuc of section 8 of the
Transfer of Property Act.”

6.8. Incorporegl rights—"Immovable property” as defined is not con-
fined to tangible property. It may be generally premised that the term
includes all that would be real property according to English Law, and pos-
stbly monz?; toda giras hak®, being a right to receive an annual payment which
attaches to the inamdar into whose hands the village may pass, is an “interest

1 Jnan Chand v. Jugal Kishore, ALR, 1960 Cal. 331, 334, 335 (GK. Mitter ).

2 The portion relating to combined effect is underlined for emphasis.

3 Futtehsangji v. Desai. 13 B.LR. 254 (P.C.): overruling Fattehsangji v. Desai,
4 BHCR. 189,

4 “A right of levying a cash composition in lieu of other claims, or of plunder,
“The Coliector v. Pesionjee, (1855) BS.IMNA. 291; Sumbhoolall v. 'The Collect-
tor, 8 M.LA. 1, cited in Gour.
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inimmovable property”, and would fall into that category. Similarly, hag-
i-chaharum or liability to pay customary dues is an incident attaching to land
and may be enforced against the vendee, unless it is limited to a right avail-
able only as against the vendor®. Varshasans or annual allowances, charged
on immovable property, are also included within the definition of immov-
able property®,

6.9. Hindu law—Certain tights are classified as immovable property in
Hindu law. A right to officiate as priest at the funeral ceremonies of Hindus
is in the nature of immovable property*-®. But an allowance, payable
periodically, which is not incidental to a hereditary office, is not, unless it i8
a charge on such property. A hereditary office is regarded as by itself
immovable property’, and so is a right to worship an idol’. A claim to
maintenance is a familiar cxample of this species of property’. A nibanoha
or corody involves generally the idea of a connection with immovable pro-
perty and ranks with it*. The chance of acquiring a right to light and air is
both incapable of valuation and is wholly outside the term*,

6.9A. Share—A share in a registered company is by law declared to be
moveable property™. And so, under the Hindu law, Government Promissory
Notes are classed as movable property!®.

6.10. Standing timber—The Act excludes standing timber from
immovable property. The definition is professedly not one of general appli-
cation, but is limited only to this Act, from which it follows that the lerm
“standing timber” is not to be classed as movable property for all purposes.
It is so regarded under the Provincial Small Causes Courts ActH-'5 and the
Indian Registration Act'®, but it is treated as immovable property for the pur-

1 Dhandai Bibi v. Abdur Rehman, LLR. 23 All 20 210; following Heera Ram v.
Raja Narain Singh Agra, (F.B.) 63.

2 Futtehsangji v. Desai, 13 BLR. 254 (P.C.}; overruling Fatteshangii v. Desai.
4 BH.CR. 189.

3 Keshav v. Vinayak, LL.R. 23 Bom. 25.

4-5 Krishnabhat v. Napabhat, 6 BH.C.R. 137 Balvantrav v. Pushotam, 9 B.H.C.R.
99; The Collector of Thana v. Krishnanath, 5 B. 322; Appanna v. Nagia, TL.R.
6 Bom. 542; Fuiteshsangji, v. Desai, 13 BLR. 254, (P.C.) Raghoo v. Kassy,
LLR. 10 Cal. 73; Sukklal v. Bishambhar, LLR. 39 All 196.

6 The Government of Bombay v. Goswami, 9 BH.CR, 222, 225, following,
Bharatsangji v. Navanidharaya, 1 BH.CR. 186; Fattesangji v. Desai, 4 B.H.C.R.
189; Raiji v. Desai, 4 BH.C.R, 56.

7 Government of Bombay x. Desai, 9 BH.C.R. 228, (P.C.); ¥Vishnu v. Yeshwant-
rao (1895) B.p.J. 453,

& Eshan Chander v. Manmohini 1.L.R. 4 Cal. 683; following in Jetikar v. Mukunda
Bastia, LL.R. 39 Cal. 227, 230.

9 Vishnu Ganesh Joshi v. Yeshvantrao, I.LR. 21, Bom, 387.

10 Government of Bombay v. Gosvami, 9 BH.CR. 222, 226; Krisinaji v. Gajanan,
11 Bom. L.R. 352; The Government of Bombay v. Kalianrai, 14 M.IA. 551

11 Sultan Nawaz Jung v. Rustamji, LLR. 20 Bom. 704; Munappa v. Subramania,
IL.R. 18 Mad. 437.

12 Companies Act.

13 Doorga v. Pooreen, 5 W.R. 141,

14 Gour.

15 Umed Ram v. Daulat Ram, LLR, 3 All. 564, 566 (F.B.}. :

16 fﬁm Ghulam v, Manohar Das, (1887) AW.N. 50, Mangal Sern v. Naoli, Q.LC
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pose of the Limitation Act' and the Code of Civil Procedure, and wouild
be so regarded under the General Clauses Acied,

6.11. Growing crops—Under the English law, where the Owner of the
scil sells what is growing on land, whether natural produce or fructus indus-
triales, (the fruit of human industry), on the terms that he is 1o sever lem
from s wnd and deliver them to the purchaser, the latier acquires no interest
in the soil*. The scction in our Act would yeld the same result.

But the Indian iaw makes no distinction between what are  known  as
“emblements” in Engiish law, i.e., crops which are the annual resulls  Of
agriculiural labour, and other crops, ie., grass and clover which do wmot
repay wilhin the yeur ihe labour by which they are produced”. Consequently,
“growing craps” would, in India, include not only the sceds or products of
the harvest in corn, but also all vegetable growths, whether in the form of
fruit, lcat, bark or roots, which have no existence apart from their produce,
a4 distinguished from wees and shrubs which have a recogmised  exislence
apart from any produce which they may bear- As such, pan creepers would
he iociuced in the ierm, though the creepers are uprooted not amnualiy but
at the end of the third year®,

6.12. Fixtures—Since the expression “attached to the ecarth” is an
important element of the concept of immovable property, it may be consider-
ed in some detail. The position as to fixtures has been discussed at semo
lengih in a Madras case’. It was pointed out that ‘iramovable property is
defmed at least in three Indian enaciments,—the General Clauses Act, the
Registration Act and the Transfer of Property Act. The first two are not of
much assistance, for they merely say that ‘immovable propefty includes
things attached to the earth or permanently fastened to anythuing attached to
earth, They give no guidance as to what is meant by ‘attached’ or ‘perma-
nenlly fastened’. The Tramsfer of Property Act, by scction 3, describes what
is meant by ‘attached to the carth’, namely, (a) rooted in the earth, as in the
case of trees and shrubs; (b) imbedded in the carth, as in the case of walls
or buildings; or (c) attached to what is so imbedded for the permanent bene~
fcial enjoyment of that w which it is attached. Broadly speaking, the degree,
manner, cxtent and strength of attachment of the chattel to the carth or
building, are the main features to be regarded. The atitachment should be
such as to partake of the character of the attachment of the trees or shrubs
rooted to the earth, or walls or buildings inbedded in that sense, the further
test is whether, such an attachment is for the permanent beneficial enjoyment
of the immovable property to which it is attached. Even bere, aithough 1here
may be an attachment to the earth, as contemplated by the first two aspects
in the description of ‘attached’, still, if the attachment is a necessary requisite
and that is the manner by which the movable property is or can be enjoyed
or worked, it may be open to question whether because of its fixture, though

1 (a)y Sakharam v, ;.-'s':‘;ram. I.I_.R. 19 86;._20?)’; _(b] Madayy-{; . Ven.}cara, LL.R
11 Mad. 198; () Jaimal Singh v. Ladha, {1884) P.R. No. 112,

2 Section 3(25). General Clauses Act, 1897.

1 (a) Jeimal Singh v. Ladha, (1884) P.R. No. 112; (b) Abdullaii v, Ashraf Al,
7 C.L.J. 152, i66.

& Waskhourne v, Burrows (1847) 10 LJ. Ex. 266; 1 Exch, 107, cited in Goaor.

5 Gour. ‘

6 Atmaram v. Doma, 11 CPLR. 87, cited by Gour,

9 Perumal v. Ramaswami, ALR. 1969 Mad. 346.

4—885Law/77
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permaanently, in the qualified sense, it can ipso. facto or ipso jure be regarded
as immoveable property’.

6.13. Incidental Fixtures—Besides the erections imbedded in the carth,
the clause would not cxclude other fixtures such as machinery and the build-
ing accessory thereto, being erccted to cover and protect it".  With regard 1o
buildings and irade-fixtures, the general rule is that in respect of whalever
has been annexed to the land, for the purpose of its better enjoyment, the
intention must clearly be presumed to be to annex the erection to the pro-
perty in the land, but the nature of the annexation may be such as to show
that the intention was to annex it only temporarily, in which case, it may be
detached and removed from the corpus®. The question, again, is a quesiton
cf intention?, but the degree and nature of the annexation is an imporiant
clement for consideration; for, where a chattel is so annexed that it cannot
be removed without great damage to the land, it affords a strong
ground for thinking that it was intended to be annexed in perpetuity to the
land. Of course, no such presumption is possible where the value of the
fixture is far in excess of the land upon which it was erected, or where by
custom or contract a different intention is indicated.

6.13A. Comparison with English law—The English law as to fixtures
is based on the maxis guicquid plantatur sole, solo credif-® as to trees, and
quicquid inazdificatur solo, solo credi? as to buildings, and the applica-
tion of these maxims is varicd by a mass of exceptions in favour of a ten-
ant and in a favour of trade fixtures. The term fixture has no precise
meaning in English Law, and is not found in Termes de la Ley” but it is
generally applied to something annexed to the freehold.

The classification in the Act as immoveable property of things attach-
ed to the earth bears soms analogy to the English Law of fixtures, but the

maxims on which the English law is founded do not generally apply in
Indiz.

Long before the Transfer of Property Act was enacted Para Manisk’s
case®(s) settled that it was the common law of India that buildings and
other improvements do not by the mere accident of their attachment to the
soil become the property of the owner of the soil. The general rule laid

1 Gour.

2 Sece per Lord Fitzgerald in Wake v. Hall, 8 App. Cas. 195, 216; c.a. from Wake
v. Hall, 7 Q.B.D. 295,

3 Per Lord Blackburn in Wake v. Hall, 8 App. Cas. 195, 204 o.a. from Wake V.
Hdll, 7 Q.B.D. 295.

& Laacaster v. Eve, LR, 3 ex. 257, 260, The intention may be rebutted by cir-
cumstences pointing to the contrary—ib., page 260. Subramaniam Cherttiar v.
Chidambaram Servai, AJLR. 1950 Mad. 327,

5 le., whatever is planted in the soil falls into, or becomes part of the soil.

.6 Le., whatever is built in the soit falls into, or becomes part of the soil. Au-

" other reading substitutes fixtures (is fixed to) for inaedifictor (is built in).

T Per Campbell, C. J. Wiltshear v. Corttreil, (1853) 1 El. & B1. 674, 682,

8 Thakeor Chunder v. Ramdhone (1866) 6 W. R, 228; Beng. L. R, Supp. Vol
595; Approved and followed in Narayan Das Khettry v. Jatindranath (1957) 54

Cal. 669,54 1. A. 218, 102, I. C. 198, AT.R. 1927 P.C. 135: A.L.R. 1933
Oudh 468; A.LR. 1967 Kerala—22.
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;iown by a Full Bench of the Calcutta High Court in that case was as

“We think it should be laid down as a general rule that, it he
who makes the improvement is not a mere trespasser, but is In pos-
gession under any bena fide title or claim of title, he is entitled esther
to remove the materials restoring the land to the state in which it was
before the improvement was made, or to obtain compensation or
the value of the building if it is allowed to remain for the benefit of
the owner of the soil—the option of taking the building, or allowing
the removal of the material remaining with the owner of the land in
those cases in which the building is not taken done by the builder
during the centinuance of any state he may possess.”

6.13B, The Mohomedan Law is the same,*

Our Legislature has departed from the English Law of fixtures in
secfion 2 of the Mcsne Profits and Improvements Act 11 of 1855, corres-
ponding to section 51 of this Act® and again in section 108(h) of this
Act dealing with the lessee’s right to remove fixtures.? The Act inclines
rather 1o the law recognised by Hindu and Mahomedan Jurisprudence.*

6.14. Considerarions applied by English Courts in regard ito fixtures—
As is clear from the above, different comsiderations have been applied by
English Courts in deciding whether given things amounted to fixtures, it
the sense in which he term is understood in the law relating to real pro-
perty.®  Nevertheless, reference may be made to two of the English cases.
In Leigh v. Taylor,® the House of Lords held that valuable tapestries
affixed by a tenant for life to the walls of a house for the purpose of orna-
ment and the beiter enjoyment of them, were not fixtures and therefore
did not pass with the frechold to the remainder-man. The House of
Lords was of the view that the tapestries formed part of the personal
estate of the tenant for life. The speech of Lord Halsbury shows that ques-
tions like this cannot always be answered, in the nature of things with
arithmetical accuracy, but certain discernible tests, as aids in deciding the
question, are well-established, as, for instance, if somcthing is made part
of the house, it must nccessarily go to the heir, because the house goes to
the heir and it is part of the house. So, where something is attached in
some form to the walls of a house, nevertheless, having regard to the
nature of the thing itself, and the purpose of its being placed there, it is
not intended to form part of the reality, but is only a mode of enjoyment
of the thing while the nerson is temporarily there, and is there for the pur-
pose of his or her enjoyment, Though these observations were in the
context of fixtures, and we are conscious that English law relating to fix-
tures cannot be applied without qualifications and in their entirety to
conditions in this country, the observations of Lord Halsbury certainly
are of weight and point to the correct approach to questions of this kind.

1 Secretary of the State v. Charlesworth Pilling & Co., {1902) Bom. I; {. A, 121
2 Ismail Kani Rowthan v. Hazaragli Sahib, (1903) 27 Mad, 211.

3 Chaturblhuf v, Bonnett, (1905) 29 Bom. 323,
Benil Ram v. Kundal Lal, (189) 21 All, 496,
Sitabai v, Sambhu, (1914) 38 Bom. T16; 28 1.C. 796.

4 Hafiz Shaikh v. Roshik Lal Ghose (1910Y 37 Cal. 815; 6 L.C. 796.
5 Perumal v. Ramaswami, ALR. 1969 Mad. 346, 349,
6 Leigh v, Taylor, (1902) AC, 187.
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The House of Lord, again, had to consider in Reynolds v. Ashby &
Son,' whether machinery attached to frechold was a fixture. There the
machinucs alfixed to concrete beds in the floor of the factory by bolts and
nuts, couid have been removed without injury to the building or the beds,
In this casc too Lord Halsbury was one of the Law Lords who decided
it, but with this difference, here the House considered that as the machines
wers part of a {actory, which was the subject-matter of a lease, the attach-
ment of the machines to the earth in that manuer should be regarded as a
fixture.

6.15. English conflict of laws and movable property—We have
mentioned above that the distinction between immovable and movable
property is not important in England in internal law, But cven in England,
the distinction becomes material when a question of conflict of laws
arises. When English courts have to determine rights between domeciled
Englishmen and persons domiciled in other countries which ¢o pot adopt
the English division into real and personal property, the diviston into im-
movable and movable property becomes relevant because, in such case,”
out of international comity and in order to arrive at a common basis on
which to determine questions between the inhabitants of two countries
living under different systems of jurisprudence, English courts re€coznise
and act on a division otherwise unknown to English law into movable and
immovable property.

It is for this reason that a lease hold interest in English land, though
classified as personal property for the purposes of English internal law, is

regarded as immovable property for the purposes of private international
law in England.?-

6.16. Imniovables some-times regarded as movabld;—Rights over
immovablc are determined by the lex situs. Rights over movables are not
necessarily governed by that law, If, therefore, the subject-matter of owner-
ship is regarded as an immovable by one system of lJaw but as a movable
by another, to which law is the decision left? This question must also
arise. The answer given by English law and by most foreign legal systems -
is the lex situs. I the lex situs attributes the quality of movability or of
immovability to the object in question, the English court which is seised
of the matter must also proceed on that basis.®

6.17. The first task of the® court in conflict of laws case, when re-
quired to decide some guestion of a proprietary or possesory nature, is to
decided whether the res litigiese is a movable or an immovable. Upon this
preliminary decision depends the legal system that will be applicable fo the
case. Rights over immovables are determined by the lex situs rights
over movables are not necessarily governed by that law, as alrcady stated,
The classic situation is the transfer of property by succession, land going

1 Revnolds v. Ashby & Son (1904) A.C. 466.

2 Re Hovles (1911) 1 Chancery 179, 185 (Farwell L.1.),
3 Greke v. Lord Carberv (1873) L. R. 16 Equity 461.

4 Duncan v. Lawson (1889) 41 Ch. D. 394,

5 Johnsione v. Baker (1817) 4 Mad. 474, note Re Hoyles (19103 2 Ch. 333, 341,
(1911) 1 Cr. 179.
6 Cheshite Private International Law (1970} p. 269.
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to the heirs sclected by the law of the site while goods go mccording to
the law of the domicile of the deceased'.

6.18. In one article? periaining to the conflict of laws, it is stated that
immovable right means anmy right of ownetship, occupation or drawing
prefit {from any sitc, the site being taken as one with all things regarded
by the law of thal sHe as anmexed to it for the purposz in hand, and it
has been added that this ¢xpression probably means also any right which
i3 creature of positive law and is so classified (classificd as an imnovable
right} by its creator. Movable right could then mean other right,

6.19. Recommendation—Reverting to the Act, we may state that the
definition of “immovabic property” in the Act, merely provides that it does
not include standing timber, grown crops or grass. This definition is ob-
viously not self-coninined, and mus; be read with the definition in the
General Clauscs Act, 1897, which®, by virtue of section 3(26) of that
Act read with section 4, applies to the Transfer of Property Act. In our
opinion, it would be convenient if the definition is made self-contained,
by combining! what is enacted in the General Clauses Act with what is
enacted in the Transfer of Property Act—at least to the extent to which the
two can stand together.

6,20, Recommendation—This does not, of course, mean that such
s combination will avoid all disputes for the future. But the citizen will,
at least, be able to locate from one place the scope of the expression. It
will al:e lend some utility to the elaborate definition of the expression
“atiached to the earth™ given in the Transfer of Property Act. At presant,
the importance of the expression “attached to the earth” is not readily
perceived, since the fact that the expression occurs in the definition eof
‘immovable property’ in the General Clauses Act—Which also applies to
the Transfer of Property Act—does pot appear in the forefront. It will,
therefore, be an improvement if the definition of ‘immovable property’ is
made self-contained as suggested above. We recommend accordingly.

1 Clarence Smir, “Classification by Site in Oonflict of Laws” (1963) 26 Modert
Law Review 16.

2 Clarence Smit, “Classification by Site in Confiict of Laws" (1963) 26 Modern
Law Review 16, 23.

3 See para 6.6, supra,
4 Compare para 6.7, supre.



CHAPTER 7
DEFINITIONS PERTAINING TO INSTRUMENTS

SECcTION 3

7.1, Introductory—Three definitions concerned with instruments may
now be dealt with. These definitions are needed because several sections
require “instruments” for carrying out certain modes of transfer, and some
of them requise that the instrument should be attested or registered. Having
inserted these requirements, the legislature consicered it necessary that the
essentials thereof should be indicated.

72. Instrument—*Instruments is defined as meaning a non-testa-
mentary instrument. It hardly needs any comments of change, It 1e-
inforces the position flowing from section 2 to th.e efiect that the Act does
not apply to transfers operative on death. The definition may be left as
it is.

73, Aptested—Analysis—The definition of “attested” can be broken
up into several parts :

(a) There must be attestation—an ingredient whose importance
is often not realised;

(b) The attestation must be by two or more “witnesses-—
again, an ingredient which seems to have ratsed problems in
regard to seribee, registration officers and the like;

(¢) Each of the two witnesses must have seen the executant
sign or affix his mark to the instrument or must have seen
some other person sign the instrument in the presence and
by the direction of the executant or must have received
from the executant a personal acknowledgment of his sig-
nature or mark or of his signature by such other person;

We shall have a few comments on “personal acknowledg-
ment”,

{(d) Each of the two or more attesting witnesses must have sign-
ed the instrument in the presence of the executant;

(e) It shall not be necessary that more than one of such wit-
nesses shall have been present at the same time;

(f} No particular form of attestation shall be necessary.

7.4, Complexity—The definition of “attested” may appear to be a
complicated one; but this complexity is primarily due to the fact that a
number of situations had to be dealt with, and several points that had
atison in the case law prior to the insertion of the definition Tad %5 be
clarified. The most important clarification is that to the effect that for
the purposes of the validity of attestation it is not necessary that both the
attesting witnesses must be present at the same time. Tt is, of course,
requisite that each of them must have either witnessed the execution e
received an acknowledgment of execution from the executant of the instre-
ment. :

44
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It may be uoted that the dehmition of “atiested” was added _at the
instance of Dr. Hari Singh Gour'. The specific provision in fhe defini-
tion of “attested™, to the effect that the two witnesses need uot have simul-
taneously witnessed the execution, was inserted in view of the fact that
the previous position led to a lot of perjury, and was seen to he unrealis-
tic. Moreover, in view of the requirement of registration which is now
compulsory for all gifts and most mortgages, the additional precaution
that both witnesses must have witnessed the execution simultaneously was
considersd unnecessary,

1.5. Common law and history of the definition—At common law, an
attesting witness must be present ai the execution’. In the Indian Sucses-
sion Act, attestation included an attestation of an admission of SXecution.
Since the Transfer of Property Act contained mo such definition, contro-
versy arose on the subject, till that Privy Council gave the expression a
restricted meaning?.

This position was allowed by the Legislature to continue for the
future, though a Validating Act was passed in 1917 to validate past instru-
ments which had been attested on admission of execution, In 1926, a
specific definition was inserted, overriding the Privy Council rulling. In
1927, it was clarified that the amendment of 1926 was retrospective.

Post—1927 decisions do not reveal any serious controversy that can
be appropriately remedied by an amendment. But a look at the im-
portant points that have been discussed in the judicial decisions Would be
worthwhile.

7.6. Animus to attesi—Although not so expressly stated in the defi-
nition, it is an important ingredient of the concept of attestation that there
must be an animus to attestt. This is implicit in the word “attest”. This
ingredient is often lost sight of so that unfortunately controversies arise
whether a scribe can be an attesting witness, or whether the registering
officer’s signature can be regarded as an aftestation, or whether an identi-
:gng witness can also be regarded as an attesting witness. In general,

answer would be affirmative only if the animus to attest is proved.

7.7. Since intention to attest is a question of fact, the answer to
be given in a particular case as to whether the test mentioned above is or
is not satisfied must, in, general, depend on the facts of the case. Many of
the apparently conflicting decisions on the subject can be reconciled on
this ground,

Once the matter is seen in this light, there does not seem to be much
scope for improving the form or content of the definition on the question
of animus.

7.8. Personal acknowledgment—The portion of the definition re-
lating to personal acknowledgment requires some discussion. It should
be noted that personal acknowledgment need not be in a particular form,

1 Legislative Assembly Debates, 3rd February, 1925, pages 716, 717.

2 Freshfield v. Reed, (1842) 9 M & W 404, followed in Sea! v. Claridge. (1861)
T QBD. 516 519.

3 Shamu Potter v. Abdul Kader, (1912) IL.R. 35 Mad. 697 (P.C.).

4. Abdul Jabhar v. Venkata Sastri, ALR. 1969 S.C. 1147; (1969) 2 S.C.R. 513
affirming Venkara Sastri, ALR. 1962 Mad. 11.



46

and it need not be express. An acknowledgment of signature may well
be infeircd from the conduct of the cXecutant at the time when thie deed
is attested by the wilnesses. In fact, many cases of attcstation by admia-
sion would be of this nuture, since it is bardly .ikely thai the executant of
a will, mortgage, gift,——or [or that maticr, any other document,—would
go through toe ceremomal or perfoerm the ritual of solemnly announcing
to those present as alicsiing witnesses in so many words that he has signed
the instninment.  Of course, we recommend no amendment on this point,

It may be noted that according to the English rulings, it Is not neces-
sary that the acknowledgment should be expressed or should have been
made verbally by the cxecutant. In several cases where ihe cxecutant
was prescnt and the atiesting witnesses signed the document in his pre-
sence on being assured that he bhad executed the will, it was held thaf there
had becn sulficient acknowledgment. In Inglesant v. Inglesant’, the de-
ceased had signed her will in the presence of one witness; on the entry of
the sccond witness a person present dirceted him to sign his name under
the testatrix’s signature.  He did so and the second witness also subscribed
the will. The dcecascd was in the room, but said no word during the
proceeding. The will was lying on the table open and had a heading iz
large characters that that was the last will and testament, etc. It was
held that the deceased “acknowledged” her signature im the presence of
fwo witnesses. So far as the attestation of a will is concerned, it is, in
India, governed by the Succession Act, which uses the expressi-m “per-
sonal acknowledgment” which occurs in Section 3 of the Transfer of Pro-
perty Act also. In the English Wills Act (I Vict. Ch. 26, 8. 9), the
section is similar, cxcept that the word “personal” does not occur therein.

7.9. As regards the form of attestation, it is pow well established that
it can be by affixing muarks.2-3

7.10. The definition of “registered” merely refers to the law for the
registration of documents—the Indian Registration Act, 1908. The defi-
nition assuires importance not only for the purposcs of those sections
which require registration for the validity of certain modes of transfer, but
also for the section relating to part performance—section 53A—which
cures the absence of, or defects in, registration, subject to the conditions
mentioned therein,

I ALR. 1935 Mad, 176 (2).

2 Bishwanath v. Baby Ram A LR. 1957 Patna 485, following Maikos Lal v.Sanm,
ALR. 1936 All. 576 (F.B.3.)



CHAPTER 8
DEFINITION OF “ACTIONABLE CLAIM”

SECTION 3

8.1, Analysis—The definition of “actionable clam” coliprises several
iterns which may be brcadly enumerated as (i) debt and (ii) a beneficial
Interest in movable property which is not in the acrual or censiructive posses-
sion of the claimont. Of course, in both the cases, the detinition is iramed
in terms of a “cla’‘m’ and ;n both the cases, the claim must be cne recogmised
by the Civil Couris as aflording grounds for relief,.  There are other require-
ments which we shali keep aside for the presence,

8.2, In the case of a debt, the further conditien is tuat the deb: must
ROt be secured by 2 mortgage of immovable praperty cr by a hypothecation
or pledge of movable property.  In both the cases, it is intmaicrial whether
the debt or interest is exisient or accruing or conditional or centingent.

8.3, Essence—Thc cssence of an actionable claim is the concept of
action coupled with the clcment of incorporeal personal property. Pre-
viously the definition was as follows -

“A claim which the civil courts recognise as afferding grounds for
relief is actionzble, whether a suit for its enforcement is or is not
actually pending or likely to become necessary.”

This definition led to certain conflicts of decisions and obscurity, chief
amongst which were questicns pertaining to secured dzbts, questions relating
to mere right to sue and qucstions relating to cases where the cause of action
had accrucd before the assignment of the acfionable claim. Although it
it often assumed that all the difficulties have been removed by the amended
definition which was transferred to section 3 and re-modelled in 19040, cer-
tain questions do still survive. In particular, the position regarding benefits
under conlract is not evident from the definition as it now stands. = We dis-
cuss this acpect in some detail below?. Statements’ that “all claims under
contract are excluded except claims to the payment of a liquidated sum of
money or debt or price” may require qualification in certain Tespects,

8.3A. English concepi—It would be noted that in English law all per-
sonal property may be either in possession or in  action, The former s
called chose in possession, while the lat‘er is called chose in action, Things
of which the owner has the present possession and enjoyment and which he
can deliver over to another are choses in possession. Things of which he
has no actual possession or enjoyment to which he has only a right enicree-
able by suit are designated choses in action®. The latter includes, in England
a debt, the benefit of a contract or damages for a wrong.

8.4. About the transferability of damages, the Indian law is different,
but it is clear that in England, the benefit of contract is included in a chose

1 Mulla {1973), pages 804 and 803.

2 See Infra.

3 Mulla (1973), papge BO3.

4 Coloniol Bank v. Whinney, 3¢ Chancery Division 261, 285 (eitsd by Gour),

47



48

in action. Whatever be the posilion as regards sharcs and patents, copy-
right and trade marks in England—a matter into which we need not go—it
has never been doubted that the phrase “chose in action” includes many
things whether a contract or not and contracts of every nature €xcept con-
tract for the sale of goods™*.

8.5. English law—A bricf but helpful statement of the English law is
given as follows in a work on Mercantile law* :—

“Rights under a contract are called choses in action which is a
legal expression used to denote all personal rights in property which
can only be claimed or enfirced by an action at law e.g. contract debts,
shares in companies and negotiable instruments. They may be con-
trasted with choses in possession which are things capable of actual
physical assignment, e.g. a watch, a piece of furniture and so on.

. The common law does not recognise assignments of choses in
action, but equity does and so does statute.”

8.6. As common law’® choses in action could only be assigned with the
assent of the debtor, or in accordance with the law merchant.® So, unless
the contract were one of a negotiable character, the rights given by it could
not be assigned; to transfer these rights; a new contract of a trilateral nature,
“a novation” was requircd, i.e. the creditor A agreed to release the debtor
B from his Liability to A in return for B agreeing to pay the debt to C. C
could only enforce B's promise if he gave consideration for it.

The common law rule was altered by the Judicature Act, 1873, section
25(6), which was repealed and re-enacted by section 136 of the Law of
Property Act, 1925. These Acts provided that a debt or other legal chose in
action may be assigned so as to entitle the assignee to sue in his own name
without joining the assignor as a party if :

(i) the assignment is absolute, and not by way of charge;
(ii} the assignment is in writing;

(iii} notice in writing of the assignment has been given to the per-
son bound—the notice must actually reach the person
bound®.

8.7. English law as to benefits of contract—Thus, in English law, 2
chose in action includes, inter alia, benefits of contract®, Under the Trans-
fer of Property Act, it would appear that the right to claim the benefit of a
contract is a beneficial interest in movable property not in possession®. That
the benefit of a contract is assignable unless the contract is personal in its
nature or the rights are incapable of assignment either under the law or under

1 Slphinston, “Ghose in action”, 9 L.Q.R. 311

2 Sweet, “Ghose in Action” 10 L.Q.R. 303, 317.

3 T. C. Wiltiams, “Ghose in Action”. 10 L.Q.R. 143,

4 Smith & Koenan, Mercantile Law (1965), page 57.

5 Stevens, Mercantile Law (196%), page 69.

6 2?% remarks of Martin, B., in Liversidge v. Brosdbent, (1859), 4 H & M 603,

T Holt v. Hoatherfield Trust, Ltd., (1942) 2 K.B. I; (1942); 1 All F.R, 404.
§ Mulla (1973), page B04. Also para 8.4 supra.

8 Jaffer Mehar Ali v. Budge Budge Jute Mills Co., (1906) LL.R, 33 Cal, 72,
affimed in (1907) LLR. 34 Cal. 289.
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an agrecment between the parties is also now fairly well settled”. Of course,
this assignment of rights under a contract is quite distinct from assignment of
a claim for compensation which one party has against the other for breach
of contract. The latter is a mere claim for damages which cannot be assign-
ed in law; the former is a benefit under an agreement, which is capable of
assignment. This much s clear from the discussion in the judgment of the
Supreme Court in Khardah Company Ltd. v. Raymon & Co. Lid >,

8.8, The discussion in the Supreme Court judgment cited above® was,
in a sense, obiter, because in that case there was a statutory prohibition
against assignment of the benefit of the contract. The contract in issue was
for the purchase of foreign jute. Since the goods had to be imported under
a non-transferrable licence, and since the licence contained an express con-
dition requiring the utilisation of the imperted raw material only by the Bill
in question, an assignment was regarded as prohibited, But the discussion
is fairly exhaustive, with respect, illuminating. The assignment of the
benefit of a contract was a subject specifically discussed, the court observing
that ordinarily, there is nothing personal about a contract for the sale of
goods. It even referred to an English case? holding that an arbitration
clause does not take away the right of a party to assiga the benefit if it is
otherwise assignable.

8.9. Apart from the cases already cited, it may be mentioned that in a
Privy Councit case’, it scems to have been assumed that the benefit of a con-
tract of repurchase or resale of property could be assigned. In the Caleutta
amse of Champarun Sugar Co. v. Haridas®, the question at issue was whether
the right to purchase shares or option to do so could be attached, but the dis-
cussion is exhaustive and the court specifically held that such a right is a
beneficial interest for movable property and is an actionable claim where the
;nm;:lble property is not in possession and that it was assignable ang trans-
erable.

In the Bombay case of Vishweshwar v. Durgappd’, the question was
whether the option to purchase property is assignable. Beaumont C.J.
observed : |

“There can be no doubt that both under tife common law and under
scction 23(b), Specified Relief Act, an option to repurchase property is prima
facie assignable though it may be so worded as to show that it was to be

rsonal to the guarantes and not assignable. Under section 23 (b), Specific
elicf Act, 1877, it is provided that a specific performance of a contract may
be obtained by the representative-in-interest of the principal, or any paity
thereto; provided that, where the learning, skill, solvency of any personal
quality of such party is a material ingredient in the contract, or where the

1 Khardah Company Lrd. v. Rayma: & Co, Lid., ALR. 1962 S.C. 1810, (1963}
3 S.C.R. 183, 202.

2 Khardah Companv Lid. v. Raymon Ce. Ltd., AJILR. 1962 S.C. 1810, 1817,
1819; {1963) 3 S.C.R. 183, 202, covering ALR. 1960 Cal 86.

‘3 Khardah Company Ltd v, Raxmon & Co. Lid, ALR. 1962 S.C. 1310, 1817,
para 19; ¢1963) 3 SCR. 183 202. :

4 Shaylor v. Woolf, (1964) 2 ANl ER. 54.

3 Sakaleguna v. Munnmuswamy, ALR, 1928 P.C 174, 175, on appeal frome
ALR, 1926 Mad, 659.

& Champarun Sugar Co. v. Haridasr ALR. 1966 Cul. 134, 136, 137 (D. M. Sinha &
A, C, Sen JI).

7 Vishweshwar v. Durgapps, A.LR. 1940 Bom. 33%.
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contract provides that his interest shall not be assigned, his representative-in-
interest or his principal shall not be entitled to specific periormance of the
contract, unless where his part thereof has already becn performed.”

8.10. Contract Act—The Indian Contract Act has no section dealing
generally with the assignability of contracts. A contract which, under sec-
tion 40, is such that the promiser must perform it in persen is not assignable
by viriue of scciion 40-—the secion which deals with the burden of the con-
tract. Judicial decisicns have applied the same principle to the benefit of
the coniract’, But there js no specific provision in that regard.  Insertion
of it would be useful.

The utility of the propesed clarification? would be seen when one takes
the casc of contracts for the return of specific goods. The intercsi of the
buyer of goods in a contract for future delivery, would be property within
the meaning of the Transicr of Property Act and an actionable claim, It
was so held in o Bomboy case®. Whe foliowing observations of Jonkins
C.J. are pertinent :

“What was transferred was, in my opinion, preperty, and under
section 6 of the Transfer of Property Act property of any kind may
be transferred except as thercin provided. None of the speeified
exception woull have moiuded waat Sharffbhoy (buyer) purported
lo transfer and I further hold that the subject of the transfer was an
actionalle claim, and so Chapter VIII of the Transfer of Property Act
applics. That this view of the Transfer of Properiy Act does not
involve any matertial change in the law as previously understood in
Bombay is apparent from what was said by Westropp C.J. in Dayubhai
Dipchand v. Bullabhram Duvaram.”

It may be noted that the decision was rendered afier the extension of

the Transfer of Property Act, to the then existing province of Bombay by &
notification of 1st January, 1893,

8.11. Position under ihe Contract Act—We are not, at the momeat,
concerned with the medes of assignment of the benefit of a contract!, Bu#
the broad and general propgsition that a benefit of a contract is a species of
an actionable claim should, in our opinion, find a place in the definition of

that expression in the Transfer of Property Act, to make it more expressive
and scif-contained.

8.12. Such an amendment would not, of course, mean that contractusl
or statutory restrictions on assignment, or non-assignability arising by reasom
of the nature of the subject-matier, would thereby be rendered nugatory®,
What actionable claims can be assigned is a matter which is dealt with not
by the dcfinition but mainly by the provisions of section 6 and, though
indirectiy, by section 130 and succeeding wections. This is true ¢ven of those
items of property which are undoubtedly actionable claims under the preseat
defipition. For example, the salary of an employec® and also his pension is
an actionable claim. DBut this proposition is subject to section 6(g) probi-
biting the transfer of certain pensions—a prohibition which does not apply

1 Toomey v. Ramanali, (1889) LL.R., 17 Cal. 115, 12i.
2 See para 6.13, infra.

3 Hans Raj v. Narhu, (1907) % Bom. Law Reporter $538.
4 Ibrehim v. Union of India, ALR. 1966 Guj. 6, 13, paras 7 and §.
5 Section 6.
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to pensions payable by a foreign State remitted to pensioner in India.’,
Then, an insurance policy creates an actionable claim, but there are special

provisiops relating to its assignment—ifor example, in the Marine Insurance
Act-b,

8.13. Recommendution—On the above reasoning, we rccommend that
in the definition of “actionable claim”, after the words “not in the posses-
sion, either actual or constructive, of the claimam”, the words “including
the benefiz of a contract otherwise than one relating 1o immovable  property”
shouid be added. After this amendment, the last porilon of the definition
which reads—"“whether such debt or beneficial interest be existent, accrumng,
comditional or contingent” will still apply to the beneiit of a contract; as also
the restrictions indicated by the words “which the civil courls recogaise a%
affording grounds ior rel'c®.

8.14. Mere night to sue—A question often arises whether a particular
claim is an actionable claim or a mere right to suc which cannot be rans-
ferred by reason of section 6(e), Much depends on the manner in which
the instrument of assignment Is drafted. In a Nagpur cased) these were the
facts—

On the 25th of March 1920, the defendant Mst. Nakhela executed a
document in favour of one Raoji, which had becn described as a chitti, in
which it was recited that she had borrowed a cart, bullocks, a sifk dupata
and a sari, the total value of which things was Rs. 200, to usc in the marnags
of her son. In the chitti, Mst. Makhela promised to return the article when
done with, when she would be entitled to get back her chitti. On the 2nd
of June, 1921, according to the case of the plaintiffs, Raoji executed in their
favour a sale deed by which he transferred to the plaintifis Kokaya and

Durga the chitti with all the rights thereunder. The following are extracts
from the deed of sale :

“You are at liberty to recover the amount of these articles from
Nakhela, either “privateiy or through the Civil Court. 1t also stipulat-
ed that if you do not recover this amount from Nakhela, I shail be
liable to pay it to you.”

It was held that this was a transfer .of a mere tight to sue—a personal
claim which could not be (ransferred. A claim for damages for breach of
Contract, after breach, is not an actionable claim. The acival decision,
witls respect, is correct on the lapguage of the instroments.  Buort the follow-

ing discussion of the law, as found in the judgment, seems to be wider than
is the correct position :—

“For the applicant it is contended that ali that Raoii could recover
was either the original articles lent or damages tor breach of contract to
return them and I have no doubt that this contention is a correct one.
So far as Rooji's right to recover the goods lent is concerned, that iv ¢
personal claim and there is ample authority for holding that such a per-
songl claim is a right which cannot be transferred. It is alsa clear that,
failing the recovery of the origina! goods, what was recoverable was
money in the form of damages “and that this money was not a  debt.

1 Bishamber Natk ¥. Imdad Ali, (1891) LLR. 18 Cal. 216 (P.C.).

2 Sections 17, S2, and 79 of the Marine Insurance Act, 1963,

3 Unior of India v. Afliance Insurande Compary, ALR. 1964, Cal 31.
4 Mt. Nakhela v. Kokava, ALR. 1923 Nag 67(2).
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No doubt, the value of the article was specified in the chitti but the
chitti would only be the evidence of the value of the articles and there
is no promise in the chitti to pay Rs. 200. It would be open to the
defendent to prove that the goods were in reality worth less thas
Rs. 200, What was transferred therefore by Raoji to the plaintif was
a mere right to sue for damages and there is ample authority for holding
that such a transfer is against the provisions of section 6 of the Transfer
of Property Act.”

%.14A. We may comment that if the right to recover the goods is trans-
ferred, it would be transfer of a claim to beneficial interest in movable pro-
perty not in possesssiop, actual or constructive,

8.15, Debt—We have discussed at length the Jatter part of the defini-
tion of actionable claim in view of the fact that the statutory provision does
not mention it specifically. This does not mean that the earlier half of the
defintion relating to “debt” is not important. In practice, questicus do arise
with reference to this part of the definition also, namely, whether a particular
demand is within this part. The aaswer must depend largely on what may
be understood to be comprehended by “debi”, since a claim to a debt is an
actionable claim. “Debt” in its primary sense, means a liquidaied monetary
obligation which is usually recoverable by a suit. There is a series of rulings
to that effect in India’-"

This also seems to be the English law, where the aspect of certainty
(liquidated amount}), the aspect of money and the aspect of recoverability in
law, bave been emphasised in the judicial decisions. In English law, i is
an essential featurs of an action for debt that it should be for a liquidated or
certain sum of money. “In general”, says Blackstone®, “whenever a con-
tract is such as to give one of the parties a right to receive a certain and
liguidated sum of money from the other (as in the case of a bond for pay-
ment of money, or an implied promise to pay for goods supplied so much as
they shall be reasonably worth), a debt is then said to eXist between thest
partics; while, on the other hand, if the demand be cf an uncertain amount,
as when an action is brought against a bailee for injury done through his
negligence to an articlc committed to his care, it is ¢o:cribed not as a debt,
but as a claim for damages.”

1 Moti Lal v. Radhey Lal, YLR. 55 All 814
2 Ram Charan Das v Naseeran, ALR. 1935 All, 342,
3 Blackstone, cited by Cour.



CHAPTER 9
DEFINITION OF NOTICE

SECTION 3

9.1. Introductory—The last of the definitions contained in section 3 is
coucerned with notice. A person is said to have notice of a fact when he
actually knows that fact, or when, but for wilful abstention from an enquiry

or search which he ought to have made, or gross negligence, he would have
known it.

This is the gist of the main part of the definition. But the Explanations
are equally important, or perhaps more importani than the main part.

9.3, Scheme—In the scheme of the clause, notice falls into three sepa-
rate sub-divisions—(a) actual notice—this is called, in the Eaglish law,
express motice; (b) constructive or “implied” notice, when, but for wilful
abstention from an inquiry or search which he ought to have made, or gross
negligence, he would have known; (¢) imputed notice, when notice S
acquired by an agent. The last mentioned category is sometimes described
as a species of constructive notice, but deserves special treatment.

9.3. Seme important sections—In order that the importance of the
definition of “notice’ may be appreciated. ¥t would be useful to refer to a
few important sections wherein ihe expression occurs. Under section 39,
where a third person has a right to receive maintenance or a provision for
advancement or marriage from the profits of immovable property and such
property is transferred, the right to receive such maintenance or provision
may be enforced apainst the transferee if the transferee has notice of the
right or if the transfer is gratitous. But the right caanot be enforeed
against a transferee for consideration and without notice of the right, nor
against such property in his hands. Again, under section 40, when one
person has, for the more beneficial enjoyment of his own immovable pro-
perty, a right to restrain the enjoyment in a particular mamer of the im-
movable property of another person or where 2 third person is entitled to
the benefit of an obligation arising out of coutract and annexed to the
ownership of immovable property, such right or obligation may be enforced
against a transferce with notice, but not against a transferee for considera-
tion and without notice of the right or obligation, nor against such property
in his hands. A familiar example is the case where there is a contract for
the sale of immovable property and the prospective vendor, in breach of
the contract, sells the property to a third person who has a notice of the
contract. The prospective purchaser may enforce the contract against 2
transferee with notice to the same extent as he could have enforced against
the prospective vendor. Then, under section 43, where there is a transfct
of immovable property by an unauthorised person who subsequently acquires
an interest in the property which he professes to transfer and the transfer
is for consideration, such ftransfer shall, at the option of the transferee,
operate on such subsequently acquired interest while the contract of transfer
subsists, but this shall not impair the rights of transferees in good faith for
consideration without notice of the existence of the said option.

(53)
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All these provisions illusirate the importance attached to notice or its
absence. We nced not give an exbaustive list. Many of the provisions,
as we have pomted out mn the iirst chapter, are derived from rules of equity,

9.4. Principle of notice—The doctrine of notice as affecting priorities
is founded upon the rule which discountenances laches and fruuds of all
kinds.'" As such, is principle is widely applicable, and stated generally,
it is an excepticn 0 the geveral maxim qui prior est tempore, potior est jure
(He who 15 fsi in point of time is more powcrful in law). Correctly
understcod, however, it is rather an cxplanation than an excegion W it
for tie true meanieg of the maxim is that, as beiween persons having only
equitadle nteresls, i such cquitics are in all other respecis equal, then only
would the rule apply.”

5.5. Hustwry—1he definition of the word ‘nodce’ in the Act correctly
codifies the iaw which exisied prior to the passing of the Act so fur as
notice to the principal is concerned.® Thus, 1t was held in a case decided
in 1881* that when a person is proved to have had knowledge of certain
facts, or to have been in a position, the reasonable consequences of which
knowledge or position would be, that he would huve been led to make
further enguiry, which would have disclosed a particular fact, the law fixes
him with having himself had notice of that particuiar fact.

9.6. It is 10 be noted that the definition of ‘notice’ was adopted by the
Law Commissioners of 18795 trom Bill which Jed to the Indian Trusts Act,
1882, section 3. In the Act as subsequently passed, however, the words
“or search” were added after the words “from an enquiry™, at the instance
of the Select Committee,t in order to make the definition? apply expressly to
a case where a person wilfully abstains from & search in a register, which
he ought (o have made,

This raised the question whether  registration should, of itsclf, be
deemed to be legal notice.  On this point, the High Courts of Bownbay and
Allahubad had been, for seme time, at variance with those of Calcutta and
Madras, where registration was held to be no notice—a view afterwards
confirmed by the Privy Council 3

The law was altercd in 1929, The Amcnding Act has not accepted
the ruling of the Privy Council, on the ground that it incvitably led to such
prejury and litigation. In America®, registration of conveyance is held to
operate as constructive notice to all subsequent purchasers of any estate,
legal or cquitable, in the same property.® “The reasoning, upop which
this doctrine is founded, is the obvious policy of the Registry Acts, the duty

1 Gour
2 Rice v. Rice, 2 Drew, 73;
Cordon v, James, 30 Ch. D. 249;
Naiisnal Provincial Bonk v. Juckson, 33 Ch. D. 1,
Forrand v. The Yorkshire Bank, 40 Ch. I). 182
3 Churaman v. Balli, L.L.R. 9 All. 591
4. Doarga Margin v. Boney Muadhub, (1881) LL.R. 7 Cai 19,
3 Report, dated 15th Nov. 1879, section 29.
6 Thitd Repor!, dated Ulth March, 1881, section 3.
7 Gour.
8 Tilakdhari v. Khedan Lol, (1921) LL.R. 43 Cal 82 (P.C.}.
9 Noies oa clauaes,
i0. Gour.
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of the party purchasing under such circumstances tc search for prior encam-
brances, the means of which search are within his power, and the Qangcr
of letting in parol proof of notice or want of notice of the actual existcnce

of the conveyance.”™

9.7. First Explanation—Actual notice does not raisc problems. Con-
structive notice requires to be discussed at length. According to the first
Explanation, where any transaction relating to immovablz property is re-
quired by law to be and has been effected by a registercd instruinent, any
person acquiring such property or any part of, or shur: or interest, in, such
property shall be deemed to have notice of such instrument as from the
date of registration or, where the property is not all situated in one sub-
district, or where the registered instrument has been registered usder sub-
section (2) of section 30 of the Indian Registration Act. 1908. from the
earliest date on which any memorandum of such regisicred irstrument has
been filed by any Sub-Registrar within whose sub-disirict any part of the
property which is being acquired, or of the properiy whercin a share or
interest is being acquired, is situated.

This Explanation, however, applies only if three conditions mentioned
in the Proviso thereto are fulfilled, namely,—

(1) the instrument has been registered and its registration com-
pieted in the manner prescribed by the Indiun Registration
Act, 1908, and the rules made thercunder,

(2) the instrument or memorandum has been duly entercd or filed,
as the case may be, in books kept under szction 51 of that
Act, and

(3) the particulars regarding the transaction to which the instru-
ment relates have been correctly entered in the indexes kept
under section 55 of that Act.

If these conditions are satisfied, registration is given the cffect of notice
by a construction of law.

It is aptly described in the text books as constructive notice.

9.8. In England, under section 197 of the Law of Property Act, 1925,
registration is notice in the two counties of Middle sex and Yorkshire where
the system of local deed Registries prevails, and, under section 198, in the
case of instruments which are registered under the Land Charges Act,
1925, it is provided that registration shall be deemed to constitute actual
notice of such instrument to all persons and for all purposés connected with
the land affected,

9.9. Second Explanation—The solemnity of legal transactions has been
given recognition in the First Explanation. ~The reality of de facto enjoy-
ment is next dealt with in the Second Explanation which is concerned with
actual possession as a source of constructive notice. Any person acquiring
any immovable property or any share or interest in any such property shall
be deemed to have notice of the title, if any, of the person who is for the
time being in actual possession thereof.

1 Story's Equity, section $34, pages 510, 511, cited in Notes on clauses (not
traceable in 3rd Eng. Edition). .

5—885Law /77




56

9.10. Third Explanation—The third Explanation deals with agency
as a source of notice. This category of notice is usually described as
imputed notice. A person shall be deemed to have had notice of any fact
if his agent coquirss notice thercof whilst acting on his behalf in the course
of husiimess to which that fact is material. This is, however, subject to a
qualification contained in the proviso. Under the proviso, if the agent
fraudulently conceals the fact, the principal shall not be charged with notice
thereof as against any person who was a party to, or otherwise cognizant
of, the fraud.

9.11. Whether constructive notice attributable 1o principal—Daoes the
notice of the agent, that could be fictionally attributed to the principal under
the third Explanation, have to be actual motice, or it is enough if it is
constructive notice 7 The use of the word “acquires” would, at first sight,
scem to support the first view, since “acquisition”, in ordinary language,
implies something positive and actual, or at least some effort. However, it
should be noted that there is at least one judicial decision taking the opposite
view.! This also scems to be the English concept of notice” 1t would,
thus, appear that when the constructive notice of an agent is imputed to
the principal, there is a double fiction,

9.12. In other words, the principal is liable not only on the actual
rotice reccived by the agent, but also on the basis of constructive notice
received by the agent. Of course, in every case, the important condition
must be satisfied, namely, that the agent was acting on behalf of the princi-
pal in the course of business to which the fact is material and that there
was no fraudulent conccalment on the part of the agent.

9,13. Limits—The discussion so far has dealt with width of the
definition of notice as rcad with the Explanations. The limits of the
definition must also be noted. There may be such wilful negligence in
abstaining from inguiry into facts which would convey actual notice, as may
proverty be held to have the consequences of notice actually obtained. But
if there is no actual notice, and no wilful or fraudulent turning away from
an inquiry into, and consequent knowledge, of facts which the circumstances
would suggest to a prudent mind, then the doctrine of constructive notice
aught pot to be applicd.?

0.14. The above discussion calls for no amendment of the definition.

¥ Renukabai v. Bheason, ALR. 1931 Nag 132

2 Spett, Equiry (1956). page 60, para 3(a).

3 Doorga Norain v, Bancy Madhud LL.R. 7 Cal. 199,
follawing Agra Buni v. Buny, I.R. 7 HL. 135; and
Ram~nomar v. Mc(tueen, 11 BLR, 53, See, also
Ehushafehand v, Trimbak, 48. Bom. LR, 586.



CHAPTER 10
RELATIONSHIP WITH CONTRACTS ACT AND REGISTRATION ACT

SECTION 4

10.1. We have already stated* that the Transfer of Property Bill was
originally conceived as a part of a wider project forming part of a draft Civil
Code. That plan did not materialise. But the unity of the project finds
some reflection in section 4,

Section 4 provides that the Chapters and sections of this Act which
relate to contracts shall be taken as part of the Indian Contract Act, 1872.

Further, it provides that section 54, paragraphs 2 and 3, 59, 107 and
123 shall be read as supplemental to the Indian Registration Act, 1908.

The first part of the section does not merely mean that transfers by
act of parties are subject to the general principles of the law of Contracts.
That did not require an express provision. Its practical importance could
be more concretely indicated by stating that definitions and explanations
in the Contract Act can be invoked for construing the Transfer of Property

Act.
We have no further comments on section 4.

1 Chapter 1.
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T ' h CHAPTER 11
DEFINITION OF TRANSFER OF PROPERTY

SECTION 5

11.1. “Transfer of Property” defired Introductory—Section 5 defines
the expression “transfer of property” as meaning an act by which a living
person conveys property, in present or in future, to one or more octher
living persons, or to himself, or to himself and one or more other living
persons. It also defines the expression “10 transfer property” as meaning
to perform such act.

The section further clarifies that ‘living person’ includes a company or
association or body of individuals, whether incorporated or not, but nothing
herein contained shall affect any law for the time being in force relating
to transfer of property {0 or by companies, associations or bodies of indivi-
duals, This clarification was inserted in 1929.

11.2. Analysis—Living person—Let us analysc the section. The first
important ingredient is that thcre must be a living person. This jis ex-
plained in the second part of the section which expands its scope. But
apart from that, it may be noted that the section,—and therefore the Act
in general—does not apply to the conveyamce of property to an entity
which is recognised by law as having a personality in law but which does
not have life. It is for this reason that a gift to God Almighty does not
fall within the {rame-work of the Act.

For the same reason, a transfer of property to an idol is not a trans-
fer? within the meaning of section 5. Those judicial decisions,™" thére-
fore, which take the view that a living person includes a juristic persoun, do
not, with respect, appear to be correct. The very fact that in 1929 a para-
graph had to be added to define a living person as including a company or
association of body of individuals whether incorporated or not, would seem
to show that artificial legal persons do not otherwise fall within section 3.

Of course, the position in regard to idols or other juristic persons may
be different if the mode of conveyance is so adopted that the transferor
executes the insttument in favour of lving persons designated as trustees.’®
Such a transfer must satisfy the requirements of the Act

11.3. Conveyance—The next important ingredient of section 5 is that
indicated by the word “conveys”. This expression is not defined in the
Act, but it postulates on act by which a change of proprietory right 1is
sought to be effected. Where there is no transmutation of a proprietory
interest, but only a re-distribution thercof, there is no act “conveying”
property within the meaning of this section. It js fo rthis reason that a
family arrangement is not a transfer®. Again, it is for the same reason
that an arrangement by way of dissolution of partnership is not, speaking

1 a. ALR. 1946 Audh 2356.
2 a. ALR. 1926 Nag 469.
3 (1975) 16 Guj. Law Rep. 289.
4 ALR. 1966 S.C. 432.
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ordinarily, a transfer,” though the case could be different where, after the
dissolution, a specific conveyance of property is the device adopted. For
the same reason, the contribution of immovable property by a partner as
his share of partncrship does not require a written document or registra-
tion.*

11.4 Tt has been held® that an arrangement by which, on the dissolu-
tion of a partnership, certain partners are paid off and, in return, give up
or assign their interests in the assets of the partnership by way of debts,
which were due to the firm is a “transfer of property” as defined by sec-
tion 5. This, with respect, must be taken as confined to actionable claims
{section 130).

11.5. Transferee—The third important ingredient of secdion 5 is
indicated by the words which relate to the transferee. The transferee
must be (i) one or more other living person, or (ii) the transferor himself,
or (iii) the transferor himsclf and one or more other living persons. In
the case (ii) mentioned above, the transferor, when he becomes the
transferee, does so as a trustee.

11.6. Property—Praperty’, of course, is a wide term, Thus, it in-
Cludes an interest of the lessor. The interest of a lessor is a reversion, a
future estate capable of being reduced to possession on the termination of
the existing lease, and can be validly transferred* under section 5, while the
lease is subsisting,

11.7. Property in existence—The subject matter should be property in
existence. Where the scction uses the words ‘conveys property’, in pre-
sent or in future (to onc or more other living persons), one should read
the words ‘in present or in future’ with the word ‘convey’, and not with
the word ‘property’. 1In other words, in the contemplation of the section,
the property must cxist before the transfer can be effected.5-"

11.8. Effect of transfer of future property—This does not, of course,
mean that it is illegal to transfer property to be acquired in future, Such
a transfer is not prohibited by the Act in general terms, and all that can
be said with reference to such a transfer is that it does not fall within the
terms of this section. Tt may not be effective as an immediate transfer,
but this is quitc a differcnt thing from saying that it is tetally devoid of
any legal effect. Section 5 does not cover it, but such an instroment relat-
ing to property to be acquired in future may yet have certain legal conse-
quences. It could, for example, bring info being contractual liabilities
or rights similar to those recognised in England as equitable rights—same
principles apply to property not in existence. This aspect of the matter

1 Cf. ALR. 1970 Mad. 111,

2 ALR. 1963 Pat. 221;
ALR. 1965 Pat. 144.

3 ALR. 1939 Sind 288,
4 ALR. 1957 Andhra Pradesh 619,

5 Jugal Kishore Saraf v. Raw Cotton Co., ALR. 1955 S.C. 3176 (1955) 1 S.C.R.
1369, 1413.

6 Chief Controlling Revenne Authority v. Sudarsanam Picture AILR. 1968 Mad.
319 (F. B.).

7 Moti Ram v, Khyali Ram, A1R. 1967 All. 484.
8 ALR, 1955 Pat. 402,
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is often overlooked by reason of the juxtaposition of the words in section
5, but the correct positions seems to as above.

While section 5§ cannot be invoked to validate a transfer of future
property, such transfer can create certain rights depending on the nature
of the property, the relations between the parties and various cther circum-
stances relevant to the application of doctrines originating in cquity. for
example, the principle of scction 43,—if not the literal text thercof,—
could be invoked for giving cffect to the instrument purporting to incor-
poratc such a transfer.’

11.9. In an Allahabad case,? section 18 of the Specific Relief  Act,
1877—now section 13, 1963 Act— was also discussed. The old section
18 and the mew section 13 are based on the well-known rule of estoppel
sometimes referred to as feeding the grant by estoppel. The effect of
section 13, so far as is matcral, is to confer on the transferee, from a
person having no title, certain rights if the transferor acquires any inferest
subsequently.

The Calcutta High Court in the case of Prem Sukh Gulgulia v. Habib
Ullah,* held that transfers of non-existent or, as it is conveniently called,
after-acquired property, provided they are not of the nature contemplated in
section 6(a)—transfer of a mere chance—are perfectly valid. The trans-
fer would be regarded in court of justice as a contract to transfer after
the vendor had acquired title, and would fasten upon the property as soon
as the vendor acquired it. A contract of sale of property which is not
of the vendor's at the time of the contract, but which the vendor thinks
of acquiring by purchasc later on, is not bad in law.

11.10. Sale of Goods Act—It may also be noted that section 6 of
the Sale of Goods Act has a detailed provision* as to transfer of goods
not in existence—

“6, (1) The goods which form the subject of a contract of sale
may be either existing goods, owned® or possessed by the seller, or
future goods.

(2) There may be a contract for the sale of goods the acquisi-
tion of which by the seller dcpends upon a contingency which may
or may not happen.

“(3) Where by a contract of sale the seller purports to effect a
present sale of future goods, the contract operates an agreement to
sel! the goods.”

11.11. Recommendations for amendment—The only amendment that
we recommend in section 5 is transportation of the words “in present or
in futore” after tiie word “convey”t and before the word “property”.

1 ALR. 1960 Cal. 609.

2 Ehsanul Hag, v. Mohd. Umar, ALR. 1973 All. 425, 426 (S. Malik, I.).
3 Prem Sukh Gulgulia v. Habib Ullah, ALR. 1945 Cal. 355,

4 Section 6, Sale of Goods Act, 1930,

3 E. G. shares.

6 Para 11.7 supra.



CHAPTER 12
PROPERTY WHICH CANNOT BE TRANSFERRED

SECTION 6

12.1. Section 6—Introductory—Several items which cannot bz trars-
ferred have been enumerated in section 6, after laying down the abstract
general proposition that propetty of any kind may be transferred, except
as otherwise provided by the Act or by any other law for the time being
in force. Transierability is, then, the general rule, and the right 10 pro-
perty includes the right to transfer that property to another person.’-?  We
need not concern curselves with restrictions on the trasnsfer of property
which arise by reason of—

(a} Hindu law;

(b) Muslim law;

(c) Special or local laws;
(d) Custom.

12.2. Rationale—Concentrating on thosc prohibitions which are ex-
pressly provided in section 6, one may note that these prohibitions owe
their rationale eithcr to the mature of the property. or to certain considcra-
ticns of policy, or to the need for enforcing thc provisions of other legis-
lative enactments. Sometimes, more than one of those considerations
operate together. The prohibition in clause (d) against the transfer of
an mterest in property restricted in its enjoyment to the owner personally
is based on the nature of the interest. The probibition in glause (c) relat-
ing to the transfer of an easement apart from the deminant heritage, is
alse similarly explained, namely, by reason of the natare of the right.

The prohibition in clause (f) relating to the transfer of a public office
or the salary of a public officer is obviously based on considcrations of
public policy easily apparcnt, ind the prohibitions in clauses (dd) and
(g) are also based on similar considerations. Clause (1), W sub-clause
(2) and sub-clause (3), is intended to re-inforce prohibitions flowing {rom
other statutory provisions, Clauses (h) and (i) are haszd on mixed con-
siderations.

12.3. Section G(a)y—Under scction 6(a), “the chance of an their
apparent succeeding to an estate, the chance of a relation obtaining a legacy
on the death of kinsman or any other mere possibility of a I'ke natyre”
cannot be transferred,

The words “of a like nature” in this clause should of course, be con-
trued, as ejusdem generis with the two kinds of “chance” mentioned in
the clause.” However, that does not lead to a very precise position, For
example, does it mean that only a possibility dependent on death is ex-
cluded? Reported'-" cases do not take such  a very narrow view.

1-2 Mulla.

2 Lalg Baidnath v. Chandrapa!, ALR. 1924 All 793,
3 ALR. 1919 Mad. 718.

4 ALR. 1938 Mad. BR1.

5 ILR. 43 Cal. 28.
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12.4. Meaning of “chance”—What is meant by these “chances” or
“pussibiiities”™? Lord Westbury referred, in Davis v. Angel,’ 1o the dis-
tinction between an interest that has arisen and is represented, and an in-
terest that has not arisen and that never may arise, but with regard O
which there is a remotc possibility that the event which has not occurrcd
and vpon which it is made to hand may hereafter occur. The latter is
not an interest: it is not a right; it is nothing more than a bare expectation
of a future right. The expectation of a future interest, or rather, of a
futurc event which may give an interest, is not a thing which would justify a
court of cquity in “entertaining a suit at the instance of a party having
that and nothing more.”

12.5. Comparison with Code of Civil Procedure—Thus, a bare ex-
pectation of a future right is contrasted with an interest. It wounld be of
interest to comparc and contrast the language of the corresponding pro-
vision? i be Code of Civil Procedure—section (60)m. What is exclud-
ed from liability to attachment under the Code is “an expectancy of succes-
sion by survivorship or other merely contingent or possible right or inter-
est”™. The carlicr half of this clause in the Code is better expressed than
section 6(a) of the Transfer of Property Act. The latter half is wider
than section G{a).—an aspect to which we shall revert later.

12.6. Muslim law—There is a corresponding rule in Muslm law.
Sir Roland Wilson, in his ‘Anglo Mohammadan Law”® states the position
thus :

“For the sake of those readers who are familiar with joint owner-
ship of father and son according to the most widely prevalent scheol
of Hindu Law, it is perhaps desirable “to state explicitly that in
Muhammaden, as in Roman and English Law. nemo est heres viventis
a living person has no heir. An heir apparent or presumptive has
no such reversionary interest as would enable him to object to any
sale or yift made by the owner in possession; see Abdul Wahid,
(1885) 12 Ind. App. 91 (P.C.) and (1885) LL.R. 11 Cal. 597
which was followed in Hasan Ali, (1889) ILL.R. 11 All. 456.

. “The converse is also true; a remunciation by an expectant heir
in the lifetime of his ancestor is not valid, or enforceable against himn
after the vesting of the inheritance.”

There is, however, no prohibition as such in Muslim law against a
renunciation for consideration of the claim to succeed. Such renuncia-
tion may at least operate as an estoppel.

12.7. Possibility coupled with interest—Reverting to section 6(a), we
should note that a mere possibility must be distinguished from a possibility
coupled with inferest. A contingent interestt can be transferred,3-% though

1 Davis v. Angel, {1862) 4 De. GF. & J. 524 8 Jur. (n.s.) 1024; 6 L.T. 880;
10 W.R. 722

Section 60{m), Code of Civil Procedure, 1908.

Wilson Anglo Muhammadan Taw page 280, para 208, cited in Gulam Abbas
v. Hafis Kayvam AH, AIR, 1973 S.C, 556, 554 (para 7).

Section 19.

AIR. 1967 Guj. 16 (coniingent interest),

ALR. 1930 P.C. 17 (contingent interest).
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it cannot be attached. This position has come to be established after con-
siderable litigation in the Courts. The principal section of the Act relat-
ing to contingent interests is section 19. A contingent interest depends
on the happening or non-happening of an cvent which is not certain, The
law is that until the event happens, or is rendered impossible, as the case
may be, the interest does not vest. But it is stll an interest. In this
semse, it 1s not a ‘mere’ possibility.

12.8. Need for amendment regarding contingent interest—In order
to maintain the distinction between a bare possibility and a contingent in-
tarest, it appears to be desirable to make it ¢lear in section 6(a) that a
contingent interest can be transferred. Such an amendment is needed
in view of ithe fact that the present wording might lead to a misconception,
and also since the matter seems to have come up before the Courts for
determination.’

12.9. Need for clarification regarding “chance”’—Apart from this
clarification regarding contingent interests, it is also, as a matter of draft-
ing, desirable to amend section 6(a) in so far as it deals with ‘chance’,
The present wording in section 6( ) is not very appropriate. The earlier
half of section 60(m), Cede of Civil Procedure, is better expressed as al-
teady stated.2 The term ‘heir apparent™—.itself not very happy in the
Indian context—is restricted, and gives the wrong impression that an
heir presumptive* can transfer his Spes successionis—which is not the
intention.

It is true that the non-transferability of the interest of an heir pre-
sumptive is deducible from the general prohibition as to “mere possibility™,
But that is true of the interest of the heir apparent also. This part of sec-
tion 6(a) is certainly capable of improvement and advantage can be
taken of the more appropriate wording in the earlier part of section 60
{(1)(m), Code of Civil Procedure, 1908.

12.10 Recommendation to revise section 6(a)—We, therefore, re-
commend that section 6(a) should be revised as under -

“(a) an expectancy of succession by survivorship or any other
mere possibility of a like nature.

Explanation—A contingent interest in property is not a mere possi-
bility within the meaning of this clause.”

12,11 Section 6(b)—This takes us to section 6(b) which provides
that a mere right of re-entry for breach of a condition subsequent cannot
be transferred to any one except the owner of the property affected
thereby. This clause has in mind right of lessor as against the leassee
for breach of an express condition which provides that on its breach
the lessor may re-enmter. The “condition subsequent” referred to in
section 6(b) is defined in section 31 as a condition which divests an
estate that has already vested. Where the reversion of the lease is it-
self assigned, the assignee certainly is entitled to enforcement of the con-
dition; but the mere right of re-entry cannot be assigned. Being an

1 See case-law as to contingent interests, para 12.7, supra.
2 Para 12.5, supra.

3 The person first in line of succession.

4 The person second in line of succession.
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incident of the land, it may not bc severed from the land for the benefit
of another person unconcerned with the reversion,!  This is the principle.

12.12 1t has been pointed out® that the principle is succeptible of
extension to other cases.  For instance, in a hirc-purchase transaction of
a movz}ble property, the right to tuke possession by force of the property
which is the subject matter of the hire-purchase-for example, a refrigerator
or a motor-vehicle or furniture—is anglogous to the right of re-entry,
Or rather, it is an extra udicial rjemedy which cannot be transferred.

.. To quote what has usuvally been stated in regard to easement, the
right is a parasitical one,3-8

12.13 No change-—The points discussed above do not call for any
amcndment of section 6(b).

12.14. Section 6(c)—Under section 6(c), an eascmcnt cannot  be
transferred apart from the dominant heirtage. The expressions employed
in this clause must be undesstood in the light of the definitions given in
the Indian Easements Act. 1882.  Sincc an eascment appended to a
dormuinant heritage is, by its very nature, intended for the enjoyment of
the dominant heritage, it is exiomatic that it cannot be divorced from the
dominant heritage. Conversely, where the dominant heritage is trans-
ferred, the easement is, ipso factor, trarsferred without a specific provision
for transfer of the easement. This is  expressly provided® in the Act.
Section 6{c) merely expresses the rule that there cannot be an easement
m gross,™#

The clause needs ro change.

12.15. Section 6{d}—Then, undecr section 6(d), an interest in property
restricted in its enjoymient to the owner nersonally cannot be transferred
by him. The example vspally given iz that of the richt of the head cof
a2 Hindu religious institution such as a  Math, Offices connected with
such institutions are, in general, restricted in their enjoyment to the ‘owner’
personally—the word ‘owner’ is used in a wide sense as indicating the per-
son entitled to the inferest,

There is also axiomatic.  If enjoyment of property is restricted by
law to the owner personally, it is obvious that it cannot be parted with.
All these exceptions became necessary because section 6 cpens with the
abstract general rule that property ‘of any kind’ may be transferred und
thiat general rle had to be qualified.

The precise question that usually falls to be considered under this
clause is whether the particular interest in question is restricted person-
ally to a particular person. This question camnot be answered without a
study of that field of law which regulates the creation of the inferest. [t

Gour.

Gour.

Ammutool v. Jamach Singh, 24 Weekly Reports 345 Calcutta.
Gale, Easement, 6th Edition, pages 65 and 492,

Also see section 19, Easements Act, 1B32.

Section 8, second paragraph, Transfer of Property Act.

A LR, 1919 Nag. 62,

AIR. 1917 Cal. 681,

G0 -1 Ohoth B W B =
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has its own reasons of policy for restricting the enjoyment. — The consi-
derations that give rise to restrictions on enjoyment automatically justify
restrictions on transfer also.

12.16. Temples-——The manager of a temple is by virtue of his office
administrator of the property attached to it.  As regards the property
the manager is in the position of a trustee.  But as regards the service
of the temple and the dutics that appertain to it, he is rather in the position
of the holder of an office or dignity which may have been originally con-
ferred on a single individual but which in course of time has become vested
by descent in more than onz person.'

Thus, the shebait performs a dual role, namely, he has dutics io dis-
charge in conncction with the endowment and at the same time has a
beneficial interest in the debutter property. It was so laid down by
B. K. Mukerjea, J. while considering the question whether the office of
shebiatship was property for the purpose of Hindu Women’s Rights to
Property Act, 1937.%

12.17. 1n the case of al] Hindu endowments, the inalienability is based
upen the principle that no stranger shall be permitted to intrude into the
managentent of the endowment, The reason usually given is that if such an
alienation werc permitted, the purchaser may be a person belonging io
another religion who would be unwilling and unable to perform the wor-
ship and thus the object of the endowment may be defeated.’

In general, as regards the inalicnability of religious offices, it is a
dominant consideration whether the right is merely of a proprietary nature,
or whether it is primarily based on rcligious sentiments. It was for this
reason that the right of administering ‘purchitum’ to pilgrims resorting to
the temple of Rameshwaram was held to be capable of alienation or dele-
gation,*

12.18. No change—This clause also needs no change.

12.19. Section 6(dd)—Scction 6(dd) prohibits transfer of a right to
future maintenance, in whatsoever manner accrning, arising, secured or
determined. The rationale of the prohibition is the principle that the
right to maintenance is recognised for the sustenance of the beneficiary. 1t
the beneficiary parts with it, he or she parts with a benefit which the law
regards as essential for his or her sustenance. No man or woman is allow-
ed to deal even with his or her affairs and transfer a right in a manner
which defeats the basic purpose of the legal rule conferring the right. The
very raison d'etre of the rule is defeated by such a transfer.

12.20. Basis—All this may sound elementary, but seems to be worth
emphasising, The philosophical basis on which section 6{dd) rests is to
a great extent similar to that on which the law prohibits a person from
taking his own life, or at least contained such a prohibition before certain
other considerations, regarded as of over-riding importance, modified the
criminal law in this regard. Sustenance of human life is the dominant

1 Ramanathan Chitty v. Murruguppa Chitty, {1905) 1.L.R. 28 Mad. 283 (P.C.).
2 Angoorbala v. Debabrara, ALR. 1951 S.C. 293, 296.

3 Raja Verma v. Revi Verma, T.LR. 1 Mad, 235 (P.C.).

4 Ramaswamy v. Venketta, 9 Moore Indian Appeals 344.
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consideration that overrides the liberty of the individual to arrange his own
affairs—including the freedom of disposition of property.

12.21, Object—The insertion of clause (dd) by the Amending Act
was intended to settle the conflict of views amongst certain previous deci-
sions of the Calcutta,” Bombay? and Madras* High Courts. It is some-
times stated that the amendment is in accordance with the policy which
discourages all transfers of an expectancy.’ This may be so, but there
appears to be a broader ground of public policy. A number of consider-
ations support the prohibition against transfer of the right to future main-
tenance, namely, sustenance of the person entitled, personal nature of
the right, and the aspect of future interest. The principal one, however,
is the aspect of sustenance,

. 12.22. Sum accrued—The prohibition against the assignment of the
Tight to future maintenance does not scem to disallow the transfer of a
sum of money which has accrued due. The sum accrued due is a debt;
there is nothing personal about it and the very fact thal the amount has
been allowed to fail in arrcars wonld seem to indicate that the purpose of
sustenance would not be defeated by its assignment,

That arrears of maintenance can be attached or assigned like any other
debt, was the position stablished long before the Act® This posiiion was
not intended 1o be disturbed.

It may be noted that in the Civil Procedure Code, exemption from
-attachment is conferred in respect of a right to future maintenance by sec-
tion 60(n}). Under that Code, it has been held that it docs not apply to
arrears of maintenance,” Tt has also bgen held that a right to future main-
tenance which is heritable and not perscnal is not cxempt from aitach-
ment.® Morcover, anything which is in excess of maintenance, pure and
simple, is not exemp: from attachment.® As early as 1900, it was held
that arrears of maintenance could be attached.*®

12.23, Tt was held in a Madras case of 1919" that the right of a
member of Malabar Tarwad to maintenance is property, and can be assign-
ed. The right to receive future maintenance cannot be alienated—though
the position might be different in equity in England. An annuity by
way of maintenance is transferable.®

12.24. No change—No change in clause {(dd)} is required as a result
of the above discussion.

1 Section 6, opening sentence,
2 Asad Ali v. Hvder Ali, (1911) I.LR, 38 Cal. 13, 2.
3 Diwali v. Appeji IL.R. 10 Bom. 342, 345, (doult expressed).

4 Ranee Annapurnia v. Swaminath, I1.L.R. 34 Mad, 7, cited in Raja of Kafhati ¥.
Venketoppa, ALR, 1928 Mad., 713 (F.B.). (Case before amendment).
5 Gonr.

6 Kashees'.uree v. Greesh Chandra, (1866) 6 Weekly Reports Miscellaneous 65
(Calenttta ), cited in Mulla (1973), page 68, footnote (p).

7 Palikandi v. Krishnan, LL.R. 50 Mad. 302.

8 Ashfac v. Nazir, ALR. 1942 Oudh 410.

9 Chintory v. Themana, A LR. 1954 Mad. 946, 947 (Mack 1.}
10 Haridas v. Baroda 1900, 4 Cal. W.N. 87.

11 ALR. 1919 Mad, 538.

12 ALR. 1917 Mad. 79.
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12.25. Section 6(e)—Section 6(c) provides that a mere right to.
Sue cannot be transferred. Though this is a rule of substantive law, it
has an intimatc connection with certain aspects of procedure. Maine, in
his Early Law & Custom," wrote as follows :—

“So great is the ascendancy of the Law of Actions in the infancy
of Courts of Justice, that substantive law has at first the look of be-
mng gradually secreted in the interstices of procedure; and the early
lawyer can only sce the law through the envelope of its technical
forms™.

The evolution of the law prohibiting the transfer of a mere right to
sue is an instance in point.

12.26. Comparison—Under the Code of Civil Procedure, 1908,
Section 60, “a mere sight to sue for damages” cannot be attached. In
section 6(e) of the Transfer of Property Act, the wording was “a mere right
to sue for compensation for a fraud or for harm illegally caused”. The
amendment of 1900 omitted the restrictive words. The present wording
is very brief-——a mere right to sue.

12.27. Simplicity deceptive—The simplicity of this brief and cryptic
provision is deceptive. The word “mere” is crucial in the section. The
moment this word is overlocked, difficulty arises. It never was the law,
and it is not the law, that the transfer of a right to sue is totally prohibited.
What the law dcsired to discourage was traflicking in litigation.  The
law of maintcance and champerty are branches of law the discussion of
which is now considered of not much importance. But these are the topics
which form the basis of the prohibition against transfer of a mere right
to sue. If a person indulges in intermeddling with litigation in which he
has no legitimate interest, he ought to be discouraged. If a mere right to
suz is transferred to such a person, it is not a permissible transfer. It is
an abuse of the right of transfer and would lead to an abuse of the right
to sue. Common law does not accept in its entirety the doctrine of abuse
of rights familiar to continental jurists. But, to the limited extent indicated
above, it takes note of the fact that even a legitimate right could be so dealt
with as to lead to abuse.

12.28. Difficulty—The thesis of the law, taken as an abstract pro-
position, may be assumed to be productive of no serious difficulty. But-
difficulty ariscs when the legislature seeks to give concrete shape to it, and
when, after such concrete shape is given to it, courts have te apply the
legislative mandate in concrete cases.

At the stage of legislation, the problem is how to distinguish bet-
ween legitimate and illegitimate dealings with rights. If the transfer of
a right of suit is totally disallowed, one would be overhitting the mark,
because certain kinds of property are of such a nature that their protec-
tion and enjoyment might require action on the part of a third person
(other than the transferor and the transferee}. A thing in possession can,
within certain limits, be defended without going to a court of law. Things
no: in possession cannot, however, be so defended. This distinction bet~
ween two kinds of property, and the special nature of things not in pos-
session, gave rise to the evolution of special rules.

12.29. Importance—It is in dealing with the transfer of actionable:
claims that the question often assumes the greatest prominence. An
actionable claim is net a corporeal thing which may change hands by de-
livery, but represents a right to performance of a duty by another persen..

1 Maine, Farly Law and Custom (1901) page 389.
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Assignment of a chose in action ready amounts to substituting a new duty
to the assignee in place of the duty originally incurrcd.: Ongmally, choses
in action were, in England, not transferable and their assignability became
recognised only by slow degrees.  Before such recogaition, the same re-
sult was achieved by novation of the contract by a triangular agreement to
which the debtor was a party, or by means of the power af aitorney which
-enabled the assignee to sue in the name of the assignor for his own purpose.
These, however, were indirect modes, and were sometimes practically incon-
venient, and also involved risk.  Direct transfer was recognised by equity
in the seventeenth century.’

12.30 1t is well-knownth at with the growth of commerce, changes in
the law regarding property and transfer of property become désirable.  The
emergence of rules permitting the transfer of actionable ciaims is really un
instance of the response of the law to changing economic conditions. The
-origin of the prohibition against transfer was directed against the multiplying
of contentious suits,—briefly described as maintenance. As commerce
increased, the rigour of this original rule had to be modified.  Equity first
gave its aid, and later, statute law gave eflect to the doctrines of equity. It
now remains for the courts to apply to the law in its true spirit so as to dis-
courage, on the one hand, gambling in litigation or transactions intended to
Injure or oppress third persons by encouraging unrighteous suits, at the same
time fostering the growith of commerce by recognising those transactions
which are entered into in the process of modernisation of commercial acti-
vities,

12.31. Legislative formulation—The problem, then for the legislature
was how to reconcile the desire of the law to discourage trafficking in
litigation with its equally keen desire to recognise the existence as well as
‘the transferrability of things not in possession which could be the subject
matter of beneficial interest. In India. the legislature has dealt with the
matter by—(a) providing for the transfer of things not in possession—
which are, really speaking ‘claims’,—provided the claims are recognised
by law—-‘actionable’ according to Indian legislative phraseolsgy, and (b)
disallowing the transfer of a “mere” right to sue.

The two have been sought to be harmonised by using the word ‘inere’.
The use of this word takes note of the fact that in certain circumstances
a transfer can be a transfer of a right to sue.

12.32. So much as regards the solution adopted by the legislature,
which indicates that the whole matter hinges upon the word ‘mere’. The
legislature having done its job by using that word, it remains for the courts
to apply the criterion in such a manner as to achieve both the objectives to
which reference has been made above, namely, prevention of trafficking
in litigation and, at the same time, leaving unaffected the right to transfer
those claims which are not in the nature of things in possession but are in
the nautre of claims enforceable by law. Both the aspects are important.

12.33, Case law under s. 6(e)—What has been the attitude of the
Courts ? Judicial decisions applying this clavse fall into three categories—

(a) cases where there could be no doubt that the matter related
to actionable claims;

(b} cases where there could be no doubt that the matter related
to mere right to sue;

{c) border line cases.
1 Ames in 3 Harvard Law Review, 337, 339.

2 Frv v. Porter 1 Mod Report 300,
3 Wilson Apglo Muhammadan Law page 280, pama 208, cited 0 Gulam Abhas
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12.34. Madras cases—Thus,! where a sale is set aside, the right of
the purchaser to recover the purchase money is an actionable claim, as-
signable under section 130 and the assignment is not prohibited by section
6(e). 1t is on this principle, again, that rent which is due is assignable,
unlike mesne profits, which is a claim in tort.?

12.35. Calcutia cases—As an example of a case where due attention
was paid to the two competing considerations which form the basis of the
law, we may refer to a Calcutta case? Certain goods booked by A for
carriage and delivered through railways were short delivered and a shortage
certificate was issued by the raitways to him. The goods had been insured
by A, and having regard to the shortage certificate, the insurer paid the vaiue
of the goods short delivered. A assigned to the insurer all his rights against
the railway company arising by reason of the damage or loss and also granted
to the insurer power to lake aay steps in the insyrer’s own name and to
recover the damage or loss. It was held that such an assigament was not a
transfer of mere right to sue for damages. The court construed the assign-
ment as an assignment of the goods short delivered. together with the
actionable claims relating thereto.?

It may also be noted that the conftract of insyrancc is a contract oi
indemmity. On payment of the amount of the loss, the assured has an
indemnity and the insurer has an equitable right of subrogation to the
claims of the assured against the carrier or other person insuring his in-
terest. This equitable doctrine does not, however, give the insurer the
right to sue third parties in his own name.” In the absence of an assign-
ment, the insurer though subrogated to the rights of the insured can sue
only in the name of the insured.  Buot since the legal position is that any
damages that might be recovered by the assured would be held by him as
a trustee of the surer to the extent of the payment received by the
assured from the insurer, the court would compel the assured to permit
the use of his name on the usual terms by the insurer. A subsequent
Assignment of the right to sue would not, for these reasons, be hit by se-
tion 6(e) since it is not a transfer of a ‘mere’ right to suc.  The matier
depends primarily on the meaning of the word ‘mere’ which turns to be
crucial in such circumstances.

The assignment epables the assignee fo sue in his own name and to
enforce the claim which was already held for his benefit by the assignor.®
12.36. In a Calcutta case’ u certified guardian sold scme immovable
property of the ward to the defendant without the sanction of the District
Sudge.~ Subsequently, he sold the same property to the plaintiff with
ganction of the District Judge. The plaintiff instituted a suit for re-
cavery of possession on declaration that the previous sale to the defendant
was not valid.

It was held that what the plaintiff purchased was not a mere right to
sue within section 6, T.P. Act but the entire right of the minor in the pro-
perty. In a Bombay casc,® plaintiff sold to defendant three sets of bales

Chinnappa Reddy v, Venkateramanappa, ALR. 1942 Madras 209,

Chidambaram v. Dorgisweny, ALR. 1916 Madras 974,

Union of fndia v, Alliance Insurance Company, AIR. 1964 Cal. 31 (R. 8.
Bachawat and A. K. Mukherjea, JI.).

66 Calcutta Weekly Notes 419 approved,

K. M. Prinian Moryam v, Benvam & Co.. ALR. 1926 Mad. 544, 350,

Kine v. Vicioria Insurance Co. (1896) A C. 250,

ALR. 1931 Cal. 131; 34 C.WN. 948; TLR 58 Cal. 128.

32 Pom. LR, 894: ALR. 1930 Bom. 409 (D.B.).
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of yarn for three different vayadas at certain rates.  Similarly the de-
fendant sold to plaintiff an ¢qual number of bales for the same vayadas.
fhese were cross-transactions between plaintifi and defenant, and no
delivery remained to be given and taken, but only adjustments of the rates
were to be made.  On such adjustments, a certain amouns was found
due to plaintiff in respect of the thrce transactions,  Plaintiff assigned
his right to recover this amount to another person. It was held that the
subject of the assignment was a ‘debt” and not a mere right to sue within
the meaning of section 6(e).

Where a persen purcheses a tank and brings a suit by virtue of a
covenant running with the land. it cannot be said that what was trans-
ferred was a merc right to sue.’

Where the pre-cmptor miade a gift of his property, including the
right to continue the suit for pre-emption then pending, it was heid that
the gift, so far as the righ: of pre-emption was concerned, was not a trans-
fer of a ‘mere right 1o sue.”

12.37. Uncertain amount—Taking cases at the opposite extreme. the
right to recover an uncertain amount cannot be transferred. On this
principle, the right to damages accruing after a breach of contract is a
mere right to sue for damages®  Similarly, a mere right fo sue for the
remainder of maintenance allowance that may {all due in future is not
transferable.

12.38. Border line cases—Difficulties, however, could arisc in &
porder-line case.  For example, the transfer of a right of action in tort
could take place Ly the effect of a contract of insurance by which the
insurer who has paid for the total or partial destruction of the insured
goods is subrogated to the righ's of the insured. The insurer must sue
in the name of the assured, but if the right to sue has been properly
assigned to the insurer,® the insurer cap sue in his own name and it would
appear that in such circumstances the right to sue—even the right to sue
for damages—has been property assigned to the insurer.

On the other hand, the right to sue for damages on account of fraud
cannot be transferred.  The right to complain of fraud is not a market-
able commodity and if it appears that an agreement for purchase has
been entered into for the purpose of acquiring such a right, the purchaser
cannot call upon the court to enforce specific performance of the agree-
ment. Such a transactien, if not in strictness amounting to maintenance,
savours of it too much for the court to give its aid to the enforcement of
the agreement.

12.39. No change in section 6{e)}—The upshot of the above dis-
cussion is that the legislative formulation, though not capable of verbal
improvement, requires to be applied with some carc and after bearing in
mind the historical and juristic background in which it was enacted. No
changes, are, of course, recommended.

12.39.a. Res extra commercium—DBefore we proceed to the next
clause, we may mention that apart from the specific prehibitions contained
in the clauses of section 6, there may arise, in effect. a prohibition
against transfer because the item sought to be transferred is res extra
commercium.  What can be transferred under the Act must be

1 ALR, 1929 Pat. 245.

2 ALR. 1922 Oudh 289

3 ALR. 1937 All 642.

4 ALR. 1929 All 281.

§ King v. Victoria Insurance Company (18968) A.C. 258. 256.
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‘property’—section 6, opening sentence goes only to that length. It
must be subject matter in regard to which the law recognises proprietary
rights.  If a right is not recognised by law in its very existence, its trans-
ferability is out of question.

12.39.b. Sucred Bulls—Let us draw an example from Hindu law.
The ccremony of consecrating a bull {vrishotsarga) forms a part of the
sraddha ceremony of the Hindus.  This ceremony forms the subject of
separate treatises which give the fullest information upon all points. It
will be sufficient for our present purposes to statc that the ceremony
seems to be a survival of the Vedic site of ‘gomedha’, where the bull is
. set free instead of being slaughtered’  The rationale of this consecration
is the use of the animal as a propagator of the breed. Manug?* declared
“that no fine shall be paid for (damage done by) a cow within ten days
after her calving by buils (kept for impregnation) and by catile sacred to
the gods, whether they are attended by a herdsman or not.”  The follow-
ing explanation occurs in Buhler's Notes :—

“Bulls, “i.e., *thosg set ut Liberty (see VII, LXXXVI) arc meant’
{Nar., Kalt)., which may be met with near many Indian villages and
in many towns. ‘Cattle sacred to the gods, i.e., either such are set
apart for sacrifices,” or ‘such as are dedicated to temples’ (Medh.}.
The other commentators prefer the second applicaiion.”

The same text is quoied by Colebrooke,* but ha gives the further ex-
planation by Kullukabhatta on the words “attended or untattended” of the
text of manu :—

“Since even consecrated bulls are kept by herdsman among
cows for the sake of impregnating them, it is possible they may be
attended by a keeper.”

The marking of the consecrated bulls is an ancient practice, as will
be seen from a text of Usanas, quoted by* Colebrook : “for elephants and
horse, no fine is allowed,...... ... nor for bulls marked with the token
of consecration.” “Bulls marked” is explained by Ratnakara as “distin-
guished by the mark of a trident and the like.”

12.40. Rules ¢f Hindu law—Tt may be noted that in regard to religi-
ous offices and things dedicated to religious purposes, the ryles of Hindu
Law® and Muslim Law® agreed with that of the ancient Roman law in
rigidly classifying public trusts and property and offices as extra com-
morcium. Such offices were not transferable like other property, and
even where a transfer was allowed. that was within certain well defined
Lmitations. z

1 See mygq Ashwalayana Grihya Sutra. pages 103, 108 ann 109; also Cole-
brooke’s Essays, Vol. I, pages 206, 207. Also see  5IATATSY Ashwalayang
Grihya Sutra, pages 200. 201 and 209; WM, Ashwalayana Grihya Sutra,
page 25! & ¢c.. IET ; in page 260, See FHHA: Ashwalavana Griha Pori-
sishtafi pages 331 to 333.
1 Manu VIH, 243, See Buhler. page 297 and note,
3 Colebrooke’s Digest, Vol. 11, page 104
4 Colebrocke & s, Digest. Vol. 1, page 104.
5 Naravan v. Chintamani. TLR. 5 Bom. 393, 396, 397 (Westropp, C.J.).
& Shama Charun Rov v. Abdul Kabeer, 1 Calcutta Notes 158,
65— RE5Law 77
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12.41, Secrion 6{f}—To reveri to Section 6, under clause (f), a
public office cannot be transferred, nor can the salary of a public officer,
whether belore or after it has become payable. Public offices are made
non-transferable for reasons of public policy. As regards salary of public
officers :lso, the provision is based on obvious considerations of public
policy, namely, (i) the salary of public officers is paid in order that they
may discharge their public [unctions efficiently and maintain their digmty,
and (ii) public functions, in contrast with private functions, deserve special
weatment, Though salary is the property of the person entitled thereto
and thereforc that person may, in general, have the freedom of disposition

thereof, yet, in the case of public servants, other considerations are mate-
rial.

12,42, Rationale—A rule that anyone may renounce and assign his
own benefits, applies oniy to private rights and benefits, and not to a right
created on the ground of public policy. An individual cannot waive 2
mglter in which the public have interest’ That is the rationale of the
prohibition. As the law stands now, this rationale has been considered
sufficient to invalidate the transfer of any part of the salary,— and this
irrespective of the circumstances which might have impeiled the tramsfer.

12.43. Limitation—Though the above discussion shows the width of
the prohibition, it should. at the same time, be noted that the clause does
not prohibit the incurring of wiy monetary obligation by a public servant.
An obligation uadertaken by a public servant is not necessarily void merety
because it may result in a pecuniary liability. 1If it is not framed in terms
of assignment of salary, it can still be valid.

12.44, Madras case—A Madras case? must be taken note of at this
stage. A was the youngest brother and B the eldest brother. After their
father's death, A who was only 10 or 11 years old was educated and
brought up by B out of his meagre income. When A had almost com-
pleted his college carcer, he executed an agreement in favour of B. In
consideration of the moneys spent by B from B's earnings on accousnt of
A and in consideration of the moneys that would be spent by B in future
and out of natural love and affection, A relinguished in favour of B, his
interest in the joint family properties and further agreced that A would
pay B, on account of the maintenance of B himself and the members of
his family after A began to earn a salary or income, sums which would
represent a percentage of his monthly income. When A was appointed
to a public office in the Public Works Department, he brought a suit for a
declaration that the agreement was void and unenforceable,

It was held (i) that the agreement did not purport to assign the
salary of a public officer, Tt related to the income which A might earn
after completing his education. The income might be earned either as sa-
lary attached 1o a public office, or as salary in private employment, or as
jncome in indenendent practice  of the profession.  The agreement by
itself had nothing directly to do with any public office. Further. A was
not hound to pav the amount pavable under the agreement our of the
salary or income that he earned every month. He could pav it out of
his savings or out of any dewry that he might get or out of gifts of anv

1 AIR. 1941 Bombay 389, _
9 Ananthayva v. Subba Rae, ALR. 1960 Mad. 188 (Subrahmanyan, J.}.
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other kind. The agreement, therefore, did not of its own force assign,
or effect a transfer of any part of A’s salary and therefore it was not void
under section 6(f), Transfer of Property Act or on any ground of public
policy.

(i) that the payment provided in the agreement was not in the nature
of penalty, nor was therc anything uncomscionable or inequitable in the
terms of the agreement so as to grant equitable relief. Nor was it a case
for the application of section 74, Contract Act. It appears that at the
time when the agreement was made, A was not yet in service.

We need not comment on this decision of the Madras High Coust,
We may, however observe that the assignment of monthly income may. in
certain circumstances, operate practically as an assignment of the salary.
On the contrary view, the prohibition incorporated in section 6(f} niight,
in practice, be defeated in a large number of cases. It is mol in every
case that a provision for assignment of “income” can be saved. Since
the problem is one of correct application of the Jaw and not of any defeut
in its formmlation, we leave the matter at that,

12.45. Question of maintenance—\The principle underlying  section
6(f) is sound, and it is not our intention to recommend any modification
of a radical nature. But it is necessary to consider one question which,
while preserving the priniciple, suggests itself, having regard to the need
to take into account certain realities of life. The precise question to be
considered is whether the present prohibition against the transfer of a
salary of a public officer should be retained in tofo, or whether the law
should be amended so as to allow the transfer of a part of the salary in
certain special situations. The concrete situation which we have in mind
is a transfer of salary made by a public officer in favour of his wife or
children in order to provide for their maintenance, where the amount or
percentage ransferred does not excecd the atiachable portion of the salary.
The attachable portion of the salary is dealt with in section 60(1)}(i) of
the Civil Procedure Code. Necossity for recognising such a  transfer as
is posed above might arise where there has been a separation between the
spouses, -or where there have arisen other special circumstances, necessi-
tating the entering into of an agreement of maintcnance. As a part  of
such an agreement. it might become expedient to make provision for the
assignment of a portion of the salary, so as to secure 1o the transferee pay-
ment of the amount promised thereunder.

12.46. At this stage, a question may be raised whether the rules
relating to maintenance of spouses have purely legal crigin, or whether they
have also a sociological importance. In this connection, it is to be pointed
out that while, historically speaking. in the common law, these rules might
have been the inevitable consequence of the doctrine of unity of legal per-
sonality of the spouses,’ it is not to be forgotten that in modern times their
sociological justificaion is the necessity to sustain life, coupled, of course,
with the obligation undertaken by the spouses. The obligation 1o main-
tain spouses is, 50 far as England is concerned, now given statutory force.®
The statutory framework in which that provision is placcd-—the National
Assistance Act—is encugh to indicate its sociological importance and we
may state that it is for the same sociological consideration that there 1S

1 Bromiey, Family Law (1971}, page 401,
2 Section 22(1), National Assistance Act, 1948,
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contained in the Code of Criminal Procedure' a special procedure regarding

proceedings for the maintenance of wife and legitimate 4nd illegitimate
children.

12.47. Need for change—As the law now stands in India, not only
is an agreement for attachment and deduction of the non-attachable por-
tion illegal in case of a public servant, but also an agreement assigning the
attacheble portion becomes inefiective by virtue of section 6(f). There
scems to be some jusiification for permitiing the transfer of so moch of the
salary of a public officer as is attachable in execution cof a decrce where the
assignment is bona fide for maintenance as statcd above of the spouse or
child. Im swucli cuses, in the first place, therc is no scrious objection on
the ground ol public policy—since the proposed amcendment would refate
only to the atiachable portion—and, in the sccord place, because we should
take into account the claims of the spouse as a particular overriding con-
sideration as against the general aspect of public policy, assuming that
such aspcct can have much importance for the attachable portion.

12.48. Provision in Civil Procedure Code—Under the Code of Civil
procedure, 1908, section 60(i), as amended, four hundred rupces of the
salary of an employee and two-thirds of the remainder is exempt. In
addition, there is the following further proviso :(—

“Provided that where any part of such portion of the salary as
is liable to attachment has been under attachment whether continnously
or intermittently, for a total pericd of twenty-four months, such por-
tion shall be exempt from attachmen: wntil the 2xpiry of a further period
of twelve months, and, where such attachment has been made in execu-
tion of one and the same decree, shall, after the attachment has con-
tinued for a total period of twenty-four months, be finally cxerapt
from attachment in execution of that decres.”

It is not our intention that the restriction imposed by the Code on
the duration of the attachment should be applied to restrict the duration
of the assignment. Attachment is an immediate sanction and exerts a
certain amount of psychological pressure, which is absent in the case of
an assipnment. In any case, the proposed provision is intended to benefit

the spouse or child, and for that reason, should be unrestricted as regards
duration.

12.49. Recommendation—Having regard to the considerations men-
tioned above, we recommend that in section 6(f), an exception should be
carved out—say, by adding a proviso’—permitting the assignment of the
attachable portion of the salary of a public officer for the maintenance of
his spouse or children or both.

12.50. Verbal point—Finally, a verbal point. The expression
“public office” is defined in section 2{(17) of the Code of Civil Procedure,
1908, and the expression “public servant” in section 21 of the Indian Penal
Code. There is no definition in the Transfer of Property Act of the ex-
pression “public office”. Tt mav be presumed that for the purposes of
the Transfer of Property Act, it is legitimate to apply the definition in the
Code of Civil Procedure. This could be usefully provided for,

f Section ES Codé. of Criminal 'Proccdure, 1973,
2 This is not a draft.
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12.51. Recommendation—On the above reasoning, we recommend
that clause (f) should be followed by a proviso somewhat on the follow-
ing lines : —

“Provided that nothing in this clause shali prohibit the transfer
of so much of the salary of the public officer as is not cxempt from
attachment under the Code of Civil Procedure. 1908, where the
transfer is iniended to provide for the maintenance of the spouse or
child of the transfcror whom the transferor is bound to maintain b
virtue of the provisicns of any law for the time being in  force or
under a decree or order of a court or an agrcement.”™

Further, a suitable definition of “‘public officer” (applying the defi-
nition in the Code of Civil Procedure) be added.?

12.52. Section 6(g)—Under section 6(g), stipends allowed to military,
naval, air force and civil pensioners of the Government and political pen-
sions cannot be trapsferred,

12.53. Provision in the Code—It may be noted that the corresponding
provision in the Code of Civil Procedure® reads thus :

“(g) stipends and gratuities allowed to pensioners of the Gov-
ernment, or payable out of any service family pension fund notified
in the Official Gazette by the Cemtral Government or the State Gov-
ernment in this behalf, and political pensions.”

1t has been held that the gratuity, referred to in this provision of the
Code of Civil Procedure, is a bonus allowed by Government to its servants
in consideration of past service. It may be allowed to a pensicner in addi-
tion to his pension or it may be allowed to a person who is not a pen-
sioner. It is exempt in both cases.A

12.54. Rationale—In the case of political pensions, two considera-
tions are operative, namely, they were granted in view of considerations
of a political nature and those considerations were peculiar to the grantee,
In the case of Government servants, the primary consideration of public
policy is also two-fold, namecly, the pension is granted in order that the
pensioner may not have to live in penury or discomfort, and secondly, the
ultimate object is that the prestige of the Government should also remain
untarnished. Considerafions similar to the above have led to the enact-
ment of provisions for exemption from attachiment in the Code of Civil Pro-
cedure and also appropriate provisions in the Pensions Act. Some points
relating thereto will be discussed at the appropriate place,

12.55. Pensions Act—The same policy that justifies the prohibition
enacted in section 6(g) equally renders invalid any assipnment of all pen-
stons—whether political, Civil or military—under the Pensions Act® The
policy of prohibiting the transfer of a pension is to insure its enjovment by
the. pensioner in comfort. Being an offering made to the recipient in grati-
tude for his past services, and being almost always less than the salary
which the pensioner was accustomed to draw, it is considered right, that its
enioyment shall bz assured to the recipient® But, being a limitation on

1 Para 1249, supra.
2 Para 12.50, suvro.
3 Section 60(c¢), Code of Civil Procedure. 1908.
4 Bawan Das v. Mul Chand, (1884) I.L.R. & All. 173.
g (S}ections 11 and 12, Pensions Act (23 of 1871).

our.
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the rights of the creditor, the term should be construed strictly so as to
include only a periodical allowance or stipend granted not in respect of a
right, privilege, perquisite or oflice, but on account of past services or par-
ticutar merits, or as compensation to dethroned princcs, their familities and
dependants.’

12.56. Pensions Act—Sections 11-12 of the Pensions Act, 1871, prac-
tically cover the same ground as section 6(g), but there are certain differ-
ences. Both deal with pensions of all kinds, but while sccilon 6(g) pro-
hibits their assignment gencrally, section 12 of the Pensions Act prohibits
only their assignment before  they are  “puvable”—a torm  understood® to
mean “due and demandable by the person entitled”.

The leading case is a Madras one” in which e Zamorin of Calicut,
who was entitled to a political penston of Rs. 6.000 a month payable quar-
terly, devised (o the plaintii whatever might be in urrears at the time of
his death. The Zamorin died on the 6th August, 1892 before the quarterly
instalment became payable. The plaintiff sved for its recovery. It was
contended that section 12 was not contravened since the transfer was after
accrual of a right to receive payment, though not after the payment was
actually due.

The Court overruled the contention and held that the word “payable”
referred to the time when the payment was ripe and demandable. It then
went on to add that even if scction 12 of the Pensions Act did not authorise
that construction, section 6{g) of the Transfer of Property Act was in
point, as it was more positively worded and prohibited all transfers of poli-
tical pensions. The Court applied the law in section 6 to the will. stnce
wills amongst Hindus had been treated as developments of gifts.

49 57. Meaning of pension—The term “pension” is a relafive term
and while it is true that the character of nom-transferability is not indelibly
impressed upon it even after it reaches the hands of the pensioner, still it
wndoubtedly retains that character so long as it remains unpaid in the hands
of the Government. irrespective of whether the intended beneficiary s
alive or dead?

12.58. Reconunendation—It appears to us that the phrascology of sec-
tion 60(g). Code of Civil Procedure, which is wider, is also more precise
and should be adopted. We recommend accordingly’,

12.59. Section 6(h)(1)}—Under section- 6¢h), there is a prohibition
against three Xinds of transfers, namely, no transfer can be made (1) in
5o far as it is opposed to the natare of the interest affected thereby, or (2) for
an unlawful obejct or consideration within the meaning of section 23 of the
Indian Contract Act, 1872, or (3) t¢ a person legally disqualified to be
the transferce.

1 (a) Srcretary of State v. Khemchand, LL.R. 4 Bom. 432;
(bY Lachmi Narain v. Mokund Singh, ILLR. 26 All. 617.

2 Gour.

3 Sridevi v. Krishnan, IL.R. 21 Mad. 105, 108,

4 Valia Thamburatti v. Anjani, TLR. 26 Mad. 67, 91.

5 Para 12.53.
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The first sub-clause in clause (h), as is often pointed out, is really an
example of circumlocution, because all that it means is that if the nature
of the interest sought to be transferred is such that the interest is not trans-
ferable, then it may not be transferred, In this sense this clause tells us
nothing new. In any case it cannot be applied without an undersianding
of the nautre of thc interest. Recourse, therefore, has necessarily to be
hud to the nature of the interest, which is determined by the rules of law
rccognising of creating the particular interest.  In illusiration of this pro-
hibition, mention s nsually made of things which arc nobody’s property
and to the use of which all are equally entitled, such as air. light and waier.
How far water can be appropriated—for examplc, water in a pool or tank-—
is a matter dealt with not in the Transfer of Property Act, but by the rele-
vant rules of other branches of law.'! In particular, the owner of an arti-
ficiai watercourse might come to have proprietary rights to the water, and
in such a case the water may be the subject matter of private dominion®.

12.60. Section 6(h) (2)—Unlawful object or consideration—The
second sub-clause of clause (h) deals with an entirely different topic. The
prohibition hers does not depend on the nature of the interest, but on the
untawfulness of the object or consideration pertaining to the transfer. What-
ever be the nature of the interest, this prohibition applies and in this sense
this prohibition is sui generis, unlike clauses (a) and (z). The espres-
sion “object” implies the purpose or intention in an overt act. For example,
a person hires a house for a lawful consideration, but with the unlawful
object of using it as a gambling house. Here the object is unlawful
Simifarly, where money is borrowed for the purpose of marriage of a minor
which is prohibited by the Child Marriage Restraint Act, 19294 the consi-
deration may not be illegal—the comsideration being the Joan- But the
object is to defeat the provisions of the Child Marriage Restraint Act.

12.61. Dominant object of lepislation to be coicerned—Students of
the law of contracts are familiar with difficult questions concerning section
23 of the Contract Act that arise when it becomes necessary to defermine
whether the objcct or consideration of an agreement is “unlawful” as dcfeat-
ing the orovisions of any law. The dominant purposs of the legislation is
to be taken into account in thic context. Is the dominant purpose one of
imposin a prohibition as a matter of policv. or has the law been passed
primarilv for facilitation of collection of revenue or for effecting  other
admini=fative obieci 7 If the conduct, which is now chatlenged as il'egal.
was forbidden s a matter of policy, the transaction would be void. If, on
the other hand, the leeisiation infrineed was interded merely to preseribe
certain terms and conditions for administrative purnosce, then a transaction
which infringes the law by failing to comply with the statutorv requirements
may not necessarily be void, although the transgression may be visited with
& statntory penalty.

The effect of a transfer in violation of the land ceilings law—a situa-
tion more likelv to arise in modern times-—is discussed in a judgment of
the Supremec Court.?

1 PDarumal v, Ramaswami, T.L.R, 11 Mad, 16.

2 (a) Inderjit v. Lachme, 14 Weekly Reports 349;
(bY Debi Prasad v. Jovnath, T1.R. 24 Cal. 865 (P.C.).

31 Gour.

4 Chandrasrinivas Rao v. K. Rajaram Mohan Roy, ALR, Mad. 579.

5 ALR. 1968 5.C., 1358; (1969) 1 S.C.J. 279.
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12,62, Effect of illegality on parties—For the present purpose, it is not
necessary to discuss in detail the various situations in which object or con-
sideration becomes unlawful. From the practical point of view, the more
important question relates to the effect of the illegality on the rights of the
parties to the iliegal trunsfer. The law on the subject is complex and npot
very safisfactoery. When one or other of the parties secks to enforce or
repudiate such a transfer, the question how far that party will succced
depends on several factual clements—which is the reason why the law s
complex. These factual clemienis acquire relevance by reason of certain
tules of law—some of them based on equitable doctrines—which we shatl
discuss in due course,

The cffect of the provisions relating to illegality in section 6 is not
completely stated in the section. Even though the section provides that
the transfer cannot be made, that does not mean that if possession has been
delivered, it can be recovered by the transferor.' The transferee (cxcept
in certain special situations) is allowed to retain the property transferred.
This is the efiect of another rule of law, namely, that the court will not
assist a person taking advantage of his illegality. If possession has been
given, the transferor cannot recover back what he has transferred, except
in certain special cases which will be dealt with in due course.

12.63. Maiaya case—Let us illustrate this. The Privy Council, in an
appeal from Malaya, held that where two persons agreed together to a
conspiracy to achieve a fraudulent or illegal purpose and one of them
transfers property to the other in pursuance of the couspiracy, then, so
soor as the contract is executed and the illegal purpose is achieved, the
property {(be in general or special) that has been transferred by the one to
the other remains vested in the transferee, potwithstanding its illegal
origin." In that case the transfer of 2 lorry was made in Mallacca (Malaya)
in violation of legislation relating to road transport prohibiting the transfer
in question, that is to say, the transfer of a registered motor vehicle with-
out a written permit from the Registrar.

Subsequently, the seller of the lorry had taken it back from the pur-
chaser and refused to return it and the action by the purchaser was against
the seller in detinue.

Title was held to have passed to the transferee, The reason is that
the transferor having fully achieved his unworthy end, cannot be allowed to
turn round and repudiate the object with which he did it and the transferee,
having got the property, can assert his title against all the world not be-
cause he has any merit of his own, but because there is no one who can
assert a better title. The court has no power to confiscate the property.
To quote Lord Eldon L.C., “Let the estate liec where it falls”2

While the matter, no doubt, is governed by statute in India, the
principle that the transferor cannot recover in the circumstances mentioned.
above, would be true of Indian law also.

1 Mulla (1973), Page 77. :
2 Sajan Singh v. Sardara Al, (1960) 1 Al England Reports 269 272 (P.C.).
3 Muckleston v. Brown, (1801) 31 English Report 19, 34,
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12.64. Section 84, Trusts Act—Tbe circumstances in which the trans-
ferar can recover are dealt with in the Trusts Act. The general rule under
section 84 of the Trusts Act' is as follows :—

“84. Where the owner of property transfers it to another for
an illegal purpose and such purpose is not carricd info execution,
or the transferor is not as guilty as the transterce, or the effect of
permilting the transferce to retain the property might be to defeat the
provisions of any law, the transferee must hold the property for the
benefit of the transferor.”

_ For the present, we shall not enter into the question whether section
84 is exhaustive of all the special situations. But it is fairly well settled
that it is not in cvery casc that the transferor who is party to an illegal
transfer can sue on the basis of illegality. That there are limifations is
not now doubted, even in India. ’

12.64A. We take up, for the present, the limitations contained in
section B4, Trusts Act.

Tn the first case, there 5 a docus poenitentiae until the fraud is carried
out and the tramsfaror may sue to recover his property.” The second case
is where the transferor is not so guilty as the transferce. In the analog-
ous case of contract, section 27(1)(b) of the Specific Relief Act, 1963,
allows a contract to be rescinded #f the defendant is more to blame than
the plaintif. As to the third case mentioned in section 84, Trusts Act,
its application again depends on the object underlying the legislative pro-
hibition.®

12.65. Engiish law—Reason for bar—In English law, ordinarily
speaking, a person cannot recover back money paid under an illegal con-
tract, or property transferred by him under such a contract. There may
be no strong reasons apainst recovery, but there are no strong reasons
justifying it. The principle seems to be that as there is no strong reason
to act, inertia prevails.

12.66. Exceptions—To this general rule, there are exceptions in
special cases. These may be enumerated as—

(a) class-protection “Statutes”;

{(h) oppression;

(c) fraud;

(d) repudiation of illegal transaction in time by a voluntary act.

(e) cases where the plaintiff does not rely on the i]}egal transaction
as such for rocovery, and the cause of action is based on any
other ground.

Examples of this aret—

(i) Expiry of the period of hire in case of saods iet out on hire
gnder illegal confract;

Section 84, Indinn Trasts Act 1BE2,
2 Kedar Nath Motani v. Prahlad Rai, (1960) 1 SCR. 861, ALR. 1960 5.C. 213,
(1960} S.C.J. 1072,
1 Oadir Ruksh v. Hakim, A1R. 1932 Lah, 503 {F.B.).
4 The categories are based on Troitol, Contracts (1966), pages 342 to 3130,
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(ii} Moncey deposited with a stake holder under an illegal wager;
(iit) Expirv of illegal lease;

(iv) Establishment of a title without reference to the contract or its
illegaliiy.

12.67. The case wherc there has been  fraud or oppression,’ on the
part of one person, is really an instance of a situation whede the guilt is
not equal—not a case of par deliccumn. “It can never be predicated as
per delictum where one holds the red and the other bows to it.”?

In pariicular, this aspect might become important in rent restriction
cases where the tenant is made to nay ap illegal premium in order to obtain
a lease or sub-lease. This is so even where there is no provision in the rcle-
vant legislation enabling the premium to be recovered back. Courts have
s0 held ? on thc ground that the duty of observing the law being placed on
the shoulders or the landlord for the protection of the ienant, the patties
were not i paci Jole

As regards the case of repudiation,® the law encourages repentance and
therefore, assists a man who has paid money under an illegal contract, pro-
vided he repudiates the transaction before the illegal purpose is carried out.
Such repentance must be proved, and assistance is not given to a patty who
is prevented from fulfilling the illegal purpose by the refusal of the other
party who refuses to co-operate.s

12.68. Locus Poenitentize—In a case in which the transaction is still
inchoate, or the grantor still retains a locus poenitentiage, the formal act
may be reticved against by refersnce fo the real intention of the parties,
the reason being that in such cases the violation or infringement of the law
had not been completed

Hence, when an iflegal purpose has been effected by a transfer of the
property, the transferee is not to be treated as holding it for the benefit of
the trapsferor.” and the transferor is ever afterwards prectuded from proving
the real mature of the transaction.®

12.69. Tncidentally, this aspect is not clearly brought out in scction 84
of the Trusts Act.? where that section refers to the fact that such purposc
is not carried into exccution apparently because the provision in the Trusts
Act might have becn hased on the obsetvations of Mellish, L. J. in a
case-* reported in 1876. His observations were as follows :—

1. Para 12.66 tb) and f_f;), SHDF.
2 Smith v. Cuff, (1817} 6 31 & 5 160, 165 {Lord Eillenborough).

3 Kfrgl' Coton Co. Lid. v. Ranchordas Dewgni, (1960) 1 AH E.R. 179, 180
(P.C.).

Para 12.66 (d). supra.
Bigos v. Bausted, (1951) 1 All ER. 92,
Sham Lall v. Amarendro Nath, LL.R. 23 Cal. 460; and the cases therein cited.
(a) Chenvirappa v. Puttapa, I.L.R. 11 Bom. 708, 71%;
(b) Tamarasherri v. Maranat Vasudevan, ILR, 3 Mad., 21
8 (a) Goberdhan v. Rite Roy, LLR. 28 Cal. 962;
(b} Kali Charar v, Basik Lal, LL.R. 23 Cal. 962 note.
9 Para 12.64, supra.
9a Taylor v. Bowers, (1876) 1 Q.B.ID. 291, 300.

-1 b
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“If money is paid for goods delivered for an illegal purpose, the
person. who has so paid the money or delivered the
goods may recover them back before the illegal purpose is carried
out.”

These are too wide if divorced from the facts. The transferor in that
case took proceedings in time thus showing repentance.

12.70. Discretion—It would appear that wherc a person who has
transferred property for an unlawful object or consideration seeks to rescind
the transfer- the courts have a discretion in the matter. This discretion
18 not conferred in so many words by statute, but can be inferred from
certain statutory provisions and judicial decisions. The statutory provisions
of principal relevance are sections 27, 31 and 34 of the Specific Relief Act,
1963 and section 84 of the Indian Trusts Act, 1882%. The judicial deci-
sions on the subject emphasise the equitable principle which has been follow-
ed in cases where the plaintifi secks the assistance of the court to regain
property after transferring il for purposes of illegal activi‘ies.

12.71. Although the provisions in the specific Relief Act, referred
to above, do not in so many words apply to transfers and are framed with
reference to agreements, courts seems to have applied them to transfer
either direclly or by analogy.?

12.72. Other limitation—Calcutta case—We have so for dealt with
ceriain special situations in which courts allow or refuse a rtransferor to
recover property illegally (ransferred.

Are there any other situations in which the transferor can recover ?
Where the owner of a house lets out the property to the defendant for the
tmmoral purpose of running a brothel, the executors and trustees of the
will of the cwner, who were not in pari delicto or in particeps criminis,
it has been held® can sue to cject the defendant on th> basis that the
transfer is void and the court will accord relief to the claimants.

P. B. Mukerii J. held that Averst v. Jinkins, (1874) 16 Eq. 275
had been misapplied and misunderstood in many cases in India,

It is elementary that property can be trapsferred only by a person
who owns it or who, thoush not ownins it. is authorised to do so. A
transfer by any other nerson has no legal effeci—that is, of course. a rule
subicet to certain quatifications* Th general rule is  that no man  can
confer a better title than that which he himself has, However, occasion-
ally, by either accident or desipn, a testator or transferor gives his own
property to a hencficiary and purports to pive some of the beneficiary’s
property to a third party. 1Tn this case, the benzficiury becomes  subject?
ta a general principle that a perset cannot take under 2 will without con-
forming to ali ite nrovisions® Tf, therefore. he i« to toke the testator’s
or transferor’s, it was held that the principle in that case should not be

1 Para 12.64, supra.

2 Kamarbai v, Badri Narein. (1976) 78 Bom. L.R. 579 (Vzidva and Shimpi, JL).

3 Pranballav, ALR. 1958 Cal 713, para 44, 114, 117 (P. B. Mutherii & R. S.
Bachawat, 11.).

4 E.g. sec sections 35, 37, 38, 41, 43, Transfer of Property Act. and Certain
provisions in the Sale of Goods Act.

5 Mellows, Law of Succession (1973), page 485.

6 Corrington v. Codrington, (1875) L.R. 7 H.L. 854, 861, 862 (Lord Cairns).
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understood as laying down an invariable and inflexible rule of disqualifi-
cation for a plaintifi seeking the aid of court. The principle of that case
should be understcod with the limitation referred to by Lord Sciborne
himself in that judgment, The true boundaties of Averst v. Jenkins, when
applied in India were rightly indicated by Sir Subramania Avvar, J. in
LK. 28 Mad. 413 and Lokur, §. in AJLR. 1947 Bem. 198 Refusal by
the courts 1o grant relief on the basis of such maxims as ey turpi catuse
aoRr orilur octfe or pari delic w av particeps crintiniy is based on grounds
of public pclicy and therclore if the same or higher public policy de-
mands in a particular context that relicf should be given, then such maxims
should not be used any more as a bar and the courts should not deny
relief. The rule in 4verss v. Jenking shonld nzver be  used to {a) defeat
statutes like section 6(h)(2) of the Transfer of Property Act, (b) make
the plaintifi liable to prosecution, cenviction and punishment under such
statute as the Bengal Suppression of Immoral Traffic Aet. and (c¢) violate
the express prohibition of the Constitution such as Article 23 saying that
traffic in human being is prohibited. This rule in any event should not be
extended to the class of innocent trustees and executors whe arc admini-
stering the estates under orders of court,

12.73. Bachawat, J. agreed. but his reasoming was slighty different
In English law——(a) A complcted transfer of property made under an un-
lawful agrecment or for an unlawful purpose is valid at law. (b) The title
so acquired is protected and cnforced and may be used by the transferec
both as a shield and as a weapon of offence.  (c) Tn the absence of some
special ground of interference a Court of Equity will not on the ground of
illegality set aside a transfer valid at law and will let the estate lie wherce
it falis. (d) Averst v, Jenkins, (1874) 16 Eq. 275 laws down the prin-
ciples upon which a Court of Equity may or may not set aside such a
transfer.

The case of Averst v. Jenkins, (1874) 16 Eq. 275 has no application
where the transfer is void.

In Indian law a transfer for an unlawful object or consideration with-
in the meaning of section 23 of the Contract Act is prohibited by section
6(h}, clause 2 of the Transfer of Property Act.- Such a transfer is void
and need not be set aside.

In Indian law the transferep cannet recover the property on  the
“strenpgth of such a transfer,

12,74, In Indian law, according to Bachawat, J., the transferor claim-
ing that the transfer is void may sue to recover the property on the strength
of his origiral title and in general he may be given relief though he is
particeps criminis in the following cases ;

(a) Where his casc falls within one of the threc exceptions re-
cognised by section 84 of the Tndian Trusts Act, or

(b) (i) Where public interest or the interest of third parties re-
qaires that the relicf should be given. or (ii) where denial
of the relief may defeat a legal prohibition, or (iii) where the
transaction is such that it ought to be allowed to stand on
grounds of public policy. ’
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Relief may be given upon such terms as the justice of the case may
reguire.

It is an open question whether the transferor should be given relief
under other circumstances also.

12.75. According to Bachawat, J., further when an instrument is
void on account of illegality not appearing on the face of it and the transac.
tion is such that it cannot stand on grounds of public policy, the Court
will decree its cancelfation at the suit of the particeps criminis on equitable
terms, The power of the Court to docree cancellation of void instru-
ments of transfer must be exercised in accordance with sections 39 to 41
of the Specific Relief Act. The power of the Court to decrce cancellu-
tton and rescission of unfawful contracts in writing is regulated by sections
35(b), 38 and 29 to 41 of the Specific Relief Act,

Reasons oi public policy allow the defendant to take the plea of
particeps criminis. QGreater reasons of public policy may allow the plain-
tiff to repel the plea.

12.76. 1t would appear that the decision in the Calcutta case should
be confined to the special facts of the case. There were several extraor-
dinary features, lilcgality in this case was represented by conduct which,
if not rectificd, might have involved innocent partics in a criminal pro-
secution. Therc was also the constitutional directive and further the fact
that the exccutors did make their repudiation at the earliest possible oppor-
tunity available to them.

12.77. Section 24, Contract Act—It may be stated that the Transfer
of Property Act contains no provision corresponding to section 24 of the
Contract Act, and judicial decisions on the subject do not lead to a very
definite position," 1n this regard. Where, therefore, a transaction com.
prises two transfers for one consideration and the consideration is lawfu]
but the “object” of one of the transfers is void. it does not necessarily
follow that the iransfers arc all void.

In the Allahabad case, Mukherjee, J. has discussed at length the
applicability of section 24 of the Contract Act to section 6(h) of the
Transfer of Property Act and has taken the view that section 24 does not
apply. He has criticised the contrary view taken in an  earlier case.” In
the same case, Suleman, J. agreed with him.

12.78. No change—Having considered all aspects of the matter, we
have come to the conclusion that the clause does not nced any amendment,
and it may be expected that the provisions of law—statutory and the non-
statutory—which should be read along with the section will be kept in
mind by those concerncd with illegal transfers.

12.79. Section 6(h)(3)—This takes us to section 6(h)(3), under
wiiich a person who is disqualified to be a transferec cannot be a trans-
feree—really a self evident proposition which has been enacted only in
order to make the section complete as far as possible.  The question whn
can be a transferor is dealt with in section 7, The question who can bz 3
transferee is not dealt with in a general way in the Act, except that certain
persons are prohibited from purchasing actionable claims, The answer

I Dip Navain v. Nageshar. ALR. 1930 All 1.
2 Kanhai v. Tilak (1912) 16 lodian Cases 542.
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to this question must therefore be sought elsewhere. Even other legis-
lative measures do not comprehensively deal with the subject, though the
Code of Civil Procedure has certain provisions restricting purchases in
execution of a decree at the instance of specified persons.

Legal disqualifications in regard to being a transferee might be impos-
ed either in order to protect the interest of a transferee who is decmed
not to be competent enocugh to look after his interest, or in order iwo pre-
vent a conflict of interest with duty, or in order to prevent trafficking in
litigation or for certain other reasons of polcy.

12.80. Mincrs—The question has often been discussed how far a
minor can be a transferec. The correct position seems to be this— that
a minor, though he cannot transfer property, can receive benefits under
a transfer. Where therefore there is no contractual obligation undertaken
by the transferee, a minor can be a transferee. Cases. however, wherc the
transferee undertakes zn obligation—e.g., the case of a lease—stand on
a different footing. A minor cannot sign such instruments. The position
ig the same as regards other persons fncompetent to contract.

12.81. Some of the statutory provisions prohibiting the purchase of
property by specific persons, contained in the Act' or in the Code of Civi}
Procedure,? are based on specific reasons.

Chancellor Kent, adopting Blackstone’s definition says,” that it 15 a
principle common to the laws of well governed countries that no encoura-
gement should be given to litigation by the introduction of parties 10
enforce those rights which others are not disposed to enforce. It is
called “maintenance” because one man gives or dzlivers to another—plain-
tiff or defendant in an acion—a sum of money or other things to main-
tain his plea., or takes great pains for him when he has nothing to do
therewith.*

12.82. Section 6(h)(3)—Disquulified trans’crces.—The law against
the transferability of property to a person legally disqualified to be =
transferee is, in patt, a branch of the law against maintenance and cham-
perty. For it is to discourage the malpractices whici arose out of the law
officers trafficking in questionable claims that the early statutes against
champerty were directed.” Thus, in England. it was provided by the
Statute of Westminster that “no officcrs of the King, by themselves nor by
others, shall maintain pleas. suits, or matters; having in the King’s Courts,
for lands, tencments or other things, for to have part or profit thercof by
covenant made between them; and he that shall be punished at the King's
pleasure.”®  Another statut: passed in the same reign further extended
the scope of the prehibition by prescribing that “the Chancellor, treasurer,
justices, nor any of the King’s Council, no clerk of the chancery, nor of
the exchequer, nor of any justice or other officer, nor any of the King’s
house, clerk nc-lay shall not receive any church. nor advowsen of a

1 Section 136G.

2 Order 21, Rule 78,

3 Kent's Commentaries, Part VI, Lecture 76, gquoted in Bradiangh v. Newdegate,
(1883) 11 QBD. 1, 5, 6

4 Adapted from Terms de La Ley, as quoted in Bradlaugh v. Newdegate, (1883)
11 QBID. 1. 5, 6

% Gour.
6 3 Edw. I, c. 25.
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church, land, nor tenement in fee, by gift, nor by purchase, nor to far,
nor by champerty, nor otherwise so long as the thing is in plea before us,
or bejore any of our officers; nor shall take no reward thereof.”

12.83. This statute was again extended by another which ordained
that “The King wills that no officer, nor any other (for to have part of the
thing in plea) shall not take uwpon him the business that iy in suit; por
none wpon any such coavenant shaii give up his right to another”™ The
penalty of attainder was provided for disobedience “but it may not be
understood hereby that any person shall be prohibited to have counsel
of pleaders, or of learncd men in the law for his fee, or of his parents, or
next friends.”

12.84. A similar prehibition is separately and more specifically enact-
ed by the Act® and the Cede of Civii Procedure,* Section 136 of the
Act enumerates the class of persons legally disqualified to be transferces
uader which judges, legal practitioners, mukhtars, clerks, bailiffs and other
officers connected with courts of justices are disqualified from buyine any
actionable claim.

Under Order 21, Rule 73 of the Code of C. i1 Procedure, 1908, nc
officer or other person having any duty to perform in connection with any
sale shall, either directly or indirectly, bid for, acquire or attempt to
acquire any interest in the property sold.

We have no further comments on section 6(h) (3).

12.85. Section 6(i)—Section 6(i) provides that nothing in this sce-
tion shall be deemed to authorise a tenant having an untransferable right
of occupancy, the farmer of an estate in respect of which default has been
made in paying revenue, or the lessee of an estate under the management
of a Court of Wards, to assign hid interest as such tenant, farmer or lessee.

This clause needs no comments.

12.86. Recommendation to add Explanation tfo section 6—In order
to avoid any misapprehension that every item enumerated in section & is
property. we recommend that an Explanation {or other appropriate pre-
vision) should be added to section 6 to the eflect that nothing in this
section shall be coustrued as implying that every thing mentioned in a
clause of the section is prosesiy, '

1 13 Edw. 1, ¢, 49. .
2 28 Bdw. I, ¢. 11; 1 Rich. II, ¢. 4, exiended the restriction to all persams.
3 Section 136.

4 Order 21, Rule 73, Code of Civil Procedure, 1908.



CHapTER 13

PERSONS COMPETENT TO TRANSFER

13.1. Persons competent to transfer—The subject of persons com-
petent to transfer is thus dealt with in section 7—

7. Every person competent to contract and entitled to trans-
ferable property, or authorised to dispose of transferable property not
his own, is sompetent to transfer such property cither wholly or  in
part and 2Uh sbrelatily or conditonnlly, m the circumstances, 1o
the extent and in the manner allowed and prescribed by anv law for
the tima heing in force.”

13.2. Contract Act—Section 11 of the Indiun Contract Act, 1872
defines persons who are competent to enter into contracts. It provides
“Every person i competent 1o contract who if of the age of majority ge-
cording to the lnw fo whick he is subject, and who is of sound mind, and
is mot disqualificd from centracting by any law to which he is subject.”
Thus, excepting persons who are of unscund mind, all adults may enter
into any lawful contracts, unless they are disqualified from contracting by
any law to which the confracting party may be subject. The disqualifica-
tion need not be explicit, but may be implied from a reasonable construc-
tion of the law.! One who is wsually of unsound mind but occasionally
of sound mind, may entsr into a contract when he is of sound mind,* but
not when he is of unsound mind.

13.3. Majority Act—Under the Indian Majority Act which applies
to all persons domiciled in India, the period of minority lasts untit  the
completion of the eighteenth year. This holds pood for persons of either
sex, and supersedes the personal and local laws by which the question
was formerly decided.t

13.4. Majority Act—Under section 3 of the Indian Majority Act,
1875, first paragraph, cvery person domiciled in Indiz  shall ko deemed
to have attained his majority when he shall have completed the age of
eighteen years and not before. We do not quote the second paragraph
of the section relating to minors of whose person or property or both &
guardian has been appointed by the court or of whose property the super-
intendence is asswmed by a court of wards. So far as the question of

capacity is concerned, it seems to be well-established that it is domicile
which goveens capacity to contract®®

_l Dhusput v, -.H:;.‘oob!.'m!rt?.. {1882)_}1.12_ E‘"(“?;T...(QO.
Section 12, Indinn Contract Act, 1872,
Indian Majarity Act, 1975,

Reade v. Krichna, TILR. 9 Mad. 391;
Sarat Chandra v. Foreman, T.L.R. 12 All. 213,

Kashiba v. Siripat, {1895} LR, 19 Bom. 697,
& Dhanrai Mull v, Shamji, ALR. 1961 S.C. 1285,

A ]

)
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13.5. Domicile-—In cases where the matter is governed by private
international law, special rules come into existence and domicile becomes
important, for the purpose of determining the capacity to contract.

For the present purpose, we shull leave aside contracts of immovable
property situated outside India as of no consequence for the purposes of
the Transfer of Property Act. In relation to other contracts, domicile
may assume greal importance, This is by reason of the fact that accord-
ing to at least one theory,’ the law of domicile governs the capacity to
contract. In fact, it is this view that has bheen recognised in section 3 of
the Indian Majority Act, 1875.

13.6, Afiuhebad case—The importance of domicile is illustrated by
an Allahabad case? in which a Buropean, not domiciled in India, but only
temporarily residing in India, was held not to be governed by the Indian
Majority Act.

13.7. Theories in English law—In English private international law,
the position is not scttled beyond doubt, but one view currently accepted
is that the law of domicile governs the contractual capacity of a  person.?
In India, this view has been recognised in  section 3 of the Majority Act.

According 1o another theory, the law of the place of contract may
govern the coatractual capacity. According to yet another theory it is
“the proper law” which should be applied. The test of proper law here
is an object test and—speaking broadly—means the law of the couniry
with which the contract is most substantially connected. Whichever view
is correct, this controversy is not of much importance for the present pur-
pose, because it primarily pertains to the interpretation of the Indian Con-
tract Act, 1872, as rcad with the Indian Majority Act, 1875, So far as
section 7 of the Transfer of Property Act is concerned, the matter is suffi-
ciently stated by the requirement that there must be competence to con-
tract,

13.R. Importance-—That the age of majority is determined by the law
of domicile is an aspect which becomes important where the contract is
entered into in Tndia by a person not domiciled in India and the law of the
country where that person is domiciled, prescribes an age of majority diff-
erent from that to which the Indian Majority Act applies® This aspect
was of particular importance in relation to Englishmen. since, in England,
until the age of majority was lowered® the age was higher than in Indig.-
21 years.

13.9. Artificial persons—That contractual capacity and the capacity
to transfer property is subject to any law for the time being in force is an
aspect of particular importance in relation to artificial persons, such as,

1 Cheshire. Private Interpations] Law -(1970), nage 221,
2 Rohitkand Bunk v. Row, LILR. 7 All 490,

3 Cheshire. Private Inernational Taw (19703, page 221,
4 For a comparative survev. see Hartwig in 15 T.CL.Q. 780.

5 Section 1, Family Law Reform Act, 1969, (Eng.)
7-—885Law/77
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cofporations, and also as regards the trustees of religious and charitable
endowments and, of course, the capacity of a person to transfer property
may be limited to certain circumstances in other cases, as, for example,
in the case of a Hindue widow under Hindu law as unmodified by statute’.

13.10. Trusts Act—Finally we may note that section 7 of the Transfer
of property Act is closely analogous to section 7 of the Indian Trusts Act.?
The competence to transfer property under section 7 and the competence
to create a trust under the Trusts Act are both co-incident with the com-
petence to contract,

13.11. No change--The above discussion necessitates no change in
section 7.



CHAPTER 14

ACQUISITION OF FROPERTY OF HOMICIDE
SECTION 7A (PrROPOSED)

14.1. Effect of death on transfer—One aspect of public policy which
is not dealt with expressly in the Act may now be discussed in view of its
ethical interest and juristic importance. The precise question for consides-
ation is this—can a person who has been guilty of the culpable homicide—
(whether amounting to murder or not) of another person acquire, (other-
wise than by succession), an interest in property where the acquisition of
such interest is, by the terms of a transfer, conditional cn the death of the
person who is the victim of the culpable homicide ? Acquisition of intercst
(otherwise than by death) conditional on death could be envisaged in several
circumstances even apart from succession. Examples will be given later.
For the present, let us consider a few theoretical and general aspects.

14.2. The principle Nullus conmodum capers potest de injuria sus
propria (No man can take advantage of his own wrong2-*) is familiar to
lawyers,

It is a well-established general principle that a persen who kills an-
other is not entitled to enjoy any property which he would otherwise have
acquired as a result of that death®' We are now concerned with the
application of that principle to the law of transfer.

14.2A. Equity—"Equity does not demand that its suitors shall have
led blameless lives.””® What bars the claim is not a general depravity, but
onz which has “an immediate and necessary relation to the equity suyed
for”.? We are now dealing with the question whether there is justification
for applying this principle in the law of transfer.

14.3. This is not a mere question of abuse of existing rights. The
guestion is whether rights should be allowed to be acquired under a irans-
fer where their acguisition offends the deepest moral sentiments of the
community. No doubt, it is not possible to give effect in the legal system
to every norm of ethics. Law presents itself as an external regulation of
human conduct.® Ethical theory is concerned with the question of the
content of a man's own will, in whose heart there must be no opposition
of being and seeming.® Law is neither ethics nor religion, it is true. But
the faw is not safe when it is totally diverced from ethics.™ Such ethical

1 Para 14.14, infra.
2 Chadwick, *Tostator's Bounty to his slayer® (1914) 30 L.Q.R. 21l
3 LY 14, “Killing the goose that lays the golden egps” (1958) 23 Australian

4 T, C. Youdan, “Acquisition of Property by Killing” 8% L.Q.R. 235,

5 Re Callaway, (1956) Ch. 532,

6 Loghran v. Loughran, 292 U.S. 216, 229 (1934), per Brandeis, 1,

7 Dering v. Earl of Winchelsea, (1787) 1 Cox Eq. 318, 319, 320: 2 W. & TL.C.
488 489, per Byre C. B.; Moody v. Cox, (1917) 2 Ch. 71, 87; 34 TLR.

8 Rudolf Stammler, Justice, page 441,

9 Rudolf Stammier, Justice, page 441.

10 Dr. Nathniel Micklem, Law and the Taws (1952). page 59,
89



990

mandztes as e waiversally zecepled, and as wre Dmmedieivly rdevent to
the subject, descrve consideraticn,

14.4. Position in low of Succession—Let vs first refer to a few branches
of the law where the principle that a man shall not profit by killing has
been given concrete legal recognition. In the law of Succession it is well
recognised that it is a rule of public policy that a person shall not be allowed
to benefit from his crime. If, therefore, A makcs a will in favour of B,
and B shoots A dead. B is not allowed to claim the property to which
he would otherwise be entitled under the will. Eikewise, he is not entileid
to claim under an intestacy in such circumstances.

In England, before the Forfeiture Act, 1870, thz interest of a1 ur-
derer was forfeited to the Crown, so that where a fcllow was a beneficiary
under the will, the murderer’s intercst was forfeited, by reason of this rule.
The Forefeiture Act, 1870 abolished the common law as to the property
of the felon and since thin the basis of the rule has been altered. It was
in 1892 und Frv, L.J. formulated the rul: thos'—

“It appears 10 me that no system of jurisprudence can with reason
include among the rights which it enforces rights directly resulting to
the person asserting them from the crime of that person. If no action
can arise from fraud, it seems impossible to suppose that it can arise
from felony or misdemeancur. In other words, the rule is expressed
in terins that the law will not lend its aid to assist a criminal to
recover. It left open the question whether the execators could
nevertheless pay.”

14.5. The Indian Succcssion Act does not contain any specific pro-
vision on the subject. But it should be noted that the Act does not
cmbrace the whole field of intestate succession for persons of all com-
munities. In this sense, it dees not deal exhaustively with the law of
succession., In any case, such Acts should be read? as not intended to
affect paramount questions of public policy.

14.6. Position in Hindu law—In regard to Hindus, this was the posi-
tion? in respect of Hindus, even before the passing of the Hindu Successian
Act,

14.7 1t was held by the Privy Council* even before the Act that the
“High Court has rightly decided that the principles of equity, justice and
good conscience ¢xclude the murderer.” The Privy Council alsoe  lIaid
down that “statutes regulating heirship or descent, or giving force to wills
should be read as not intended to affect paramount questions of public
policy or depart from well settled principles of jurisprudence.”

Amongst the persons disqualified to succeed in Hindu law were those
criminally responsible for the death of the propositus.® This position was
not modified by the Hindu Inheritance (Removal of Disabilities) Act
1928. It was reinterated by the Hindu Succession Act, 1956, Section
25 of that Act expressly disqualifies a murderer,

1 Clcaver v. Mutval Reserve Fund ﬁl'fe Associgtion, (1892), 1 ‘(_]_E}_M?
2 Para 14.7 infra,

3 Kencherva v, Girlinalluppe, ALR. 1924 P.C, 299,

4 Kenchaya v. Girimellappa, ALR. 1924 P.C. 209, 211.

§ Chanda v. Clameli, ALR. 1962 Punjab 162, commenicd upon in ALR. 1503
Journat 5, O,
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14.8. According to Hindu jaw, then, even before the passing of the
Hindu Succession Act, no heirship to another can be claimed by or through
a person who hag been a privy to his murder. This rule is one of public
policy. It has been given cfiect to by the Privy Council, relying on an-
cient texts.!

The Hindu Succession Act—The Hindu Succession Act now provides as
follows 2;

“25. Murderyr disqualified,—A person who commits  murder
or abets the commission of murder, shall be disqualified from inherit-
ing the property of the person murdered, or any other property in
furtherance of the succession to which he or she committed or abet-
ted the commission of the murder.”

14.9. The rule amongst Muslims is the same.® The rule of law is
that he who kills another cannot take 4 legacy from the deccased, in
Hanafi law this provision is applied with great severity, and the manslayer
1s excluded whether the homicide is intentional or not. In Ithna “Ashari
law, the more Jogical vicw is ‘aken and only intentional homicide leads
to exclusion, but the Fatimids have apparently adopted the Hanafi rulet

Rule in England—The general rule’ in England is that a person may
not recover a benefit resulting from his own crime®

As early as 1892,7 it was, in England, laid down that a murdered
forfeits all benefits under the will of his victims Tn 1914, this principle
was extended from murder to man-slaughter® In regard to intestacy, it
was decided in 1935 that the same rule of public policy applics.®

14.10. View of Ames—Ames, in his famous study “Can a Murderer
acquires. Title by his Crime and keep it;" said that three results were
possible where a person acquires property by killing : (i) the lepal title
does not pass to the killer; (ii) the legal title passes to the killer. and he
may refain it it spite of his crime; or (iii) the legal title passes to the
killer, but equity will treat him as a constructive trustee of the title be-
cause of the unconscionable mode of its acquisition.

1 Narada, T-13, 31 cited in Mitakshara I1.x.3 relied upon in Kenchava v. Giri-
mallappa, AILR. 1524 P.C. 209,

2 Section 25, Hindu Succession Act, 1956.

3 Tyabji, Muslim Law (1968), pages 762—820, 865.

4 Fyzee, Outlines of Muhammadan Law (1974), citing Tyabji, 682; Wilson 478:
Fitzgerald 170; Fat. Law 446,

S Halsbury (3rd Edn.), Vol. 1, page 10, para 15.

6 (a) Boresford v. Royal Insurance Co. Ltd., (1936} 2 All E. R, 1052; recsd.
C.A. (1937) 2 All E.R. 243; affid. H.L., (1933} 2 All ER. 602; (1938)
AC, 585, 107, LYKB. 464: 158 L.T. 459

(b) Cleaver v. Mutual Reserve Fund Life Association, (1892) 1 Q.B. 147;
{c) In the Estate of Crippen, (1911) Probate page 108;

(d) Dixon v. Sutten Heath & Lea Green Colliery Lid, (No. 2) (1930) 23
BW.CC. 135 (CA); Halsbury, 2ud Ed. Vol. 34, page 865(i).

7 Cleaver v. Mutual Association, (1892) 1 Q.B. 147,
8 See Ames, Lectures on Lepal History, page 310.

9 Re Hall, (1914) Probate 1.

10 Re Sigsworth, (1935) Ch. 89,

11 Ames, Lectures on Legal History, pages 310-311,
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_14.11 No title passes—English courts” have rejected the second pos-
sibility and have generaily considered that the killer does not gain legal
title. However, as to the theoretical basis for a deprivation, there are two
methods that have been used to justify this tesult in Anglo-American law.
Both methods are sometimes employed in the same judgment and the
difference between them is more superficial than real. The first approach
is to say that all laws—whether made by statute or judicial precedent—
must conform to a “higher law”. The second approach is to interpret
the law so us to make it conform lo the judge’s conception of what it
should be. A case which is a good example of the former approach 1is
Riggs v. Palmert where the New York Court of Appeals held that a legatee

did not gain title to property which he would have received as the result
of murdering the testator.

Earl I. observed that there are cerfain principles that “have their
foundation in universal law administered in all civilised countries” and that
“ali laws, as well as all contracts, may be controlled in their operation
and effect by general, fundamental maxims of the common law.”

14.12. Position in Commonwealth—The same view is accepted in—
(b) Australia?
(b) Australia,?
{¢) New Zecaland.”

14.13. Position_in U.S.4.—In many states in the U.S.A, there is
legislation dealing with the question.® The restatement of Restitution pro-

vides that a person should not be allowed to acquire property by murder-
ing another.?

In some jurisdictions in the U.S.A. motive is material® before the
disqualification can attach.

14.13A. Need for change—Notwithstanding the absence of a statu-
tory or special provision regulating the consequences of such action on the
part of a transferee, it would appear that the established usages of the
community should be taken as furnishing a supplemetary criterion for
deciding the legal position. A recognition in an undiluted form of the
power to dispose of property and the power to take interest in property
under a disposition, unrestrained by the considerations of ethics, would be
undesirbale in the particular sitnation which is now under consideration.

1 T. G. Youdan, “Acquistion of Property by Killing”, 8% L.Q.R. 235,
2 Riggs v. Palmer, (1889) 115 N. Y. 506, 22 N. E. 188, 190 (New York Court
of Appeals).
3 (a} Re Johnson (1950) 2 D.LR. 69 (Manitobz);
(b} Re Pupkowaki, (1957) 6 DILR. 2d 513 (B.C.);
(c) Schobell v. Barber, (1967) 5% D.LR. 24 519 (Ont.).
4 () Re Jane Ticker, (1920) 21 S.R. 176 {(N.SW.);
(b) Re Sangal, (1921} V.LR. 355.
5 Re Cash, (1911) 30 N.ZLR., 577.

6 See Scott on Truste (3rd Ed.), Section 492: Wade. “Acquisition of Property
by Wrongfully Killing Another—A  Statutory Solution™.

7 Restatement of Resti*ution sections 187—I189,
8 Case Comment (1914), 28 Harvard Law Rev. 426,
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It is to be noted that in the case of a gift, Manu declared that a gift
induced by force, possession by force and document obtained by force, in
short, everything brought about by force should be regarded as null and void.!
No doubt, Manu was peaking of the immediate instrument of gift which was
obtained by force. But we are concerned, at the moment, with the moral
principle underlying this mandate. If force or fraud is regarded as nullifying
a transfer when such force or fraud has brought about an immediate trans-
fer, the approach ought not to be different where after the transfer heinous
crime is committed with the intention of acquiring, or accelerating the acqui-
sition of, an interest in property. A clear case of acquisition of property
dependent on the dzath of another person is the gift wherein interest Is con-
ferred on A provided he survives B. In such circumstances A has certaml,y
a self-interest in the death of B and if that self-interest takes the form of B’s
murder the law ought not to recognise the acquisition of interest by A,

14.14 Need for codification of the principle—So much as regards the
principle that can be recognised and the position elsewhere. The principle,
it would appear. is worth codification and since it is a universally accepted
one, there should be no objection to its incorporation in a suitable form in
the Act at all. The exact form in which it could be put in the Act will
be indicated later on® But it may be useful to refer to a few typical
situations wherein a legislative provision would be useful.

The first situation is where the death converts an interest vested in
ownership into one in possession.  This may arise where property is
given to A for life and after his death to B, the gift to B not being de-
pendent on his surviving A. B Kkills A.

The wrongdoer increases the value of property which he owned
before killing,—when a person enfitled to a remainder interest in property
~ kills a person whose death occasions the end of a prier life interest.?

Secondly, where the wrongdoer’s remainder interest is contigent on
surviving the prior life tenant (or is vested subject to divestment if the
former should predecease the latter), thent as the wrongdoer’s interest
might, in the ordinary course of events, have ncver vested in  possession,
he should be deprived of his whole interest. A similar argument would
be relevant where the wrongdoer is himself a life-tenant who kills a prior
life-tenant.

These are typical situations, and not of infrequent occurrence. There
could be many other permutations and combinations—the illustrations to
section 19 to 31 (vested and contingent interests) furnish ample hypo-
thetical material. It appears to be unnecessary multiply examples.

I Manu, 8.168; guoted by P. N, Sen, Hindu Jurisprudence (1913), page 89,
2 Para 14.15, infra,

3 T. €. Youdan, “"Acquisition of Property by Killing” 8% L.Q.R. 235,

4 Scott, Trusts, Vol. 3, section 493.1.
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14.15 Having considered the thecretical justification’ and the practical
need” for a provision on the subject, we recommend the insertion of &

new section on the following lines. It could be conveniently placed as
section 7A.

Recommendation to insert Section TA. “TA. A person  who
commits or abets the commission of culable homicide, whether
amounting to murder or not, shall be disqualified from acquiring
under a transfer any property, in furtherance of the acquisition of
which he committed or abetted the commission of the homicide.”

1 1413 to 14.14 supra,
2 For typical situations, see para 14.14, supra.



CHAPTER 15
OPERATION OR TRANSFER
SECTION 8

15.1. Iniroductory—Assuming that the property is one which can
be transferred and that the transferor and the transferec are competent
to make the transfer or take under the transfer respectively, the next
question to be considered is on what interest the transfer operates. Of
course, since a transfer is the result of a contract, the answer primarily
depends on the intention of the parties.  Buat it is well known that the
partics do not always cxpress their intention clearly in exhaustive terms,
and it is also well known that the words which they employ in effecting
the transfer may not be regarded as exhaustive.  In aid of the presumed
intention’ of the partics the Act, in scction 8, makes a specific provision
regarding the operation of the transfer. This provision is mainly intended
to do away with clumsy and prolific conveyancing and to guard against
the raising of frivolous pleas based on the supposed incompleteness of
the formula craployed by the transferor.

Threc important propositions arc laid down in the first paragraph of
section 8.  Unless a different intention is expressed or necessarily
implied, it provides, in the first place, that a transfer of property passes
all the intercst which the transferor is then capable of passing in the pro
perty, Tn the secoend place, it provides that such passing of the interest
takes place forthwith. In the third place, it provides that the lepal inci-
dents of the interest are also transferred forthwith.

15.2. Legal incidents—What the expression “legal incidents” com-
prises is dealt with in the remaining paragraphs, though not in an exhaus-
tive manner.  Those paragraphs deal separately with five kinds of pro-
perty, namely,—{1) land, (2) machinery, (3) house, (4) debt or action-
able claim and (5) money or other property yielding income.  Legal
incidents of each are mentioned by an inclusive formula.

This part of section 8 reads—

“Such incidents include, where the property is land, the ease-
ments annexed thereto, the rents and profits thercof accruing after
the transfer and all things attached to the earth;

and where the property is machinery attached to the earth, the
movable parts thercof;

and, where the property is a house. the casements annexed
thereto, the rent thereof accruing after the transfer, and the locks,
keys, bars, doors, windows and all other things provided for perma-
nent usc therewith;

and, wherc the property is a debt or other actionable claim,
the securities therefor (except where they are also for other debt or
claims not transferred to the transferec), but not arrears of interest
accrued before the transfer;

and, where the property is money or other property yielding
income, the interest or income thereof accruing after the transfer

takes effect.”
95
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15.3. Previous law—The provisions of section 8 closely conform to
the corresponding provisions of the English Conveyancing and Law
of Property Act, 1881 (section 63)—now the Law of Property Act, 1925
{section 163),

Before the English Conveyancing Act, it was necessary to insert il
each deed, under “general words” minute details of the property, ease-
ments and incidents intended to be conveyed. The prolix lengths to
which deeds in consequence used to run often rendered them as imper-
spicuous as inscusible.' In Wood v. Suunders, Hall, V.C, observed :

“General words we all know are almost aiways, if not always,
unmeaning; and you can in fact only lay hold of them to sometimes
extend the operation of instruments; as, for example, to easements
which have become cxtinguished by unity of seisin of enjoyment, or
in some other way, Thcy have no operation, and the only wonder
Is, that they have been allowed to remain so long in the pipeon-
holes to be put in every deed, when in truth they have no meaning
or effect at all.”

Its provisions therefore, had the effect of not only cutting down the length
of deeds, but of simplifying them by doing away with the “general words™
which have now become a thing of the past. But they are of great assis-
tance in interpreting the corresponding provisions of the Indian law, as,
in drafting the Indian Act, the English Statute was before the Legislature
and jts advisers.? The marginal notes® appended to the Bill of 1879
show that the principles embodied in the section were recognised in this
country from before the Act.4-5

15.4. Privy Council—Referring to the law in force anterior to the
enactmeni of this section, the Privy Council said :

“It is not necessary to decide whether the Transfer of Property
Act cnacls what was unquesidonably the law before-  The rule of
law was that indefinite words of grant were calculated to convey all
the interest of the grantor, but that it was necessary to read the whole
instrument togather the intention. It is a question to be decided
when it arises. whether the framers of the Act have not conciously
or otherwise so expressed themselves as to lay down a more positive
rule in favour of absolute gifts.”®

Wood v. Sannders, 44 L. J. Ch. 514, 520.

2 See Writley Stokes, Introduction fo the Act, in his Anglo-Indian Codes and
Watzier v. Sharp, TLR. 5 All. 270, 285.

3 The marginal notes cite the following cases as authorities on the section
Ram Dhone v. Ishanee, 2 W.R. 123 (125); Kishen Gir v, Busgeet Roy, 14 W.
R. 379; Fagqueer v. 5t. Khuderun, 2 NW.P.H. C. R, 251 (252); Mahomed Ali v:
Bolakee, 24 W. R. 330 (trees), “everything grown on it”, Morley N.S. 259.

4 Cour.

Ik

5 So a lease given in 1865 “with all rights” was held to comprise the miverals
despite section 108(c) of this Act, which shows that the principle had even 2
wider application before its emaciment here: Moegh Fof . Rai Xuwma- TLR.
34 Cal. 353

6 Kalidas Mullick v. Kanhaya Lal. I.L.R. 11 Cal, 121, 131, P.C,
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¥5.5. Principle—First maxim—The principle embodied in the sec-
tion s one of universal application and may be found in the ancient legal
maxims which have become a part of the common law of England. These
maxims age (i) Eujus est solum, ejus est usque ad coelum ad inferos,
(ii) Quicquid plantaur solo, solo cedit?

Under the rule embodied in the first maxim, it has been laid down
that, since land in its general signification has an indefinite extent both
upwards and downwards, a conveyance of land is sufficient to pass all
buildings, growing timber, emblements and water thereon as also mines
and minerals thereunder : from which it follows that the owner cannot
put erections on his own land so as to project on his neighbour’s land, or
throw the rain water from his roof on his neighbour’s land, or grow trees
so that their boughs overhand the adjoining land of another3 The right
of light and air is similarly traceable to the same rule. The owner of the
soil having a right to subterrancan springs can maintain a suit for its di-
version under circumstances which would have given a right for action if
the stream had been above-ground.*  On the other hand, he cannot dig on
his own land, so as to undermine the foundation of his neighbour’s
building 5

15.6. The second maxim—The second maxim relates to accessories
and things affixed to land.  In a mortgage or lease of property, “a different
intention™ is necessarily implied, inasmuch as the transferor does not
obviously intend to pass all his interest in the property, but only creates
a limited interest in the transferee, the extent and nature of which forms
the subject of two separate chapters of the Act. Where the nature of
the interest conveyed is defined by the transferor. the question depends
upon the construction to be placed upon the document, the terms of
which alone must then afford a basis for decision. But the relationship
of the parties may also be material. In the absence of an express asree-
ment to the contrary, the Act further provides rules for the construction
of the presumed intention which depends upon the nature of the interest
conveyed.®

15.7. Rule of construction—The section lays down a rule of cons-
truction, which must be applied to the case of a transfer which, ex
hypothesia, does not telt us whether any particular interest, possessed by
the transferec, was meant to pass, by the conveyance or not. The obiect
of the section is, therefore, to stabilize title and to remove, from the region
of pure speculation, what passed in the mind of the transferor or the
transferee at the date of the transfer.”

1 “Whoever has the soil. has it even up to the firmament, and to the middle of
the earth.”

2 “Whatever is planted on (or fizred to)} the soifl follows the soil.”
3 Gour.

4 Section 17(d}, India Fasement Act {V o-f 1882), Aciion v. Blundell, 12 M &
W, 324; Chasemore v, Richards 7 HL.C. 349,

Pindu v. Johnai, 11K, 24 Cal 260 OF. Balabhai v. Balakbidas, 2 BLR, 114;
Waman v. Farasharam, 2 B.L.R, 688; Deoki v. Dlian Singh. TL.R. 8, All, 467.

6 Sale section 55, mortgage, section 65; leases, section 108; exchange, section 119.
7 Fazal Ahmed v. Har Prasad, ALR. 1929 All. 465, 474.

tan
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SeEcTion 8

15.8. Effect of transfer of debts on decrees subsequently passed—
An important question with reference to section 8 concerns that part of
the section which relates to debts or other actionable claims. The ffth
paragraph of the section, so far as is material, provides that the incidents
of a property include, “where the property is a debt or other actionable
claim, the securities therefor”. The main paragraph of the section—
first paragraph—so far as is material—provides that a transfer of pro-
perty passes torthwith to the transferee the interest which the transferor
is “then capable” of passing in the property and in the legal incidents
thereof.  The precise question to be considered is whether the transfer
of a debt is to be construed (in the absence of a contrary intention) as
also a transfer of a decree to he passed later in proceedings then pending
at the instance of the transferor.

15.9. Supreme Court case—In Jugal Kishore’ a firm in the name of
M/s. Habib & Sons of Bombay had filed a suit in the year 1948  against
Jugal Kishore Saraf for the recovery of Rs. 7113/~ 'When the suit was
still pending, the firm of M/s. Habib & Sons transferred their business to
Raw Cotton Co. Ltd. in the year 1949 along with all debts due to the
frm.  In December 1949, & decree was passed in this suit for a total
sum of Rs. 8428/~ in favour of M/s Habib & Sons. In April. 1951, the
Raw Cotton Co. Ltd. applied for the execution of the decrce, which was
opposed by Jugal Kishore Saraf on various grounds.  Onc of the grounds
was that the decree was not transferred to the respondent company (Raw
Cotton Co. 1td.) as the suit was still pending when the business of M/s
Habib & Sons was transferred to them and the decree had been passed
subsequently.  The executing court rejected this plea of the judgcment-
debtor and his appeal was also dismissed by the High Court. The matter
came up beforc the Supreme Court under Article 133(1) of the Consti-
tution of India.

Das J. held that under section 9 of the Transfer of Property Act, the
true position js that at the date of the transfer of the debt to the respon-
dent company, the transferors could not transfer the decree, because the
decree did not cxist.  This section does not operatc to pass any future
property for the section passes all interest which the transferor can “then” *
ie. at the date of transfer pass. He also held that under the Transfer
of Property Act, there can be no transfer of property which is not in
existence at the date of the transfer.  Therefore the purported transfer
of the decrec that might be passed in future could only operate as a con-
tract to transfer the decree to be performed in future ie. after passing
of the decree.

Bhagwati J., however, took a different view. He observed that
section 8 of the Transfer of Property Act provides that unless a different
intention is expressed or necessarily implied, a transfer of property passes
forthwith to the transferec all the interest which the transferor is then
capable of passing in the property and in the legal incidents thereof.
These incidents include. where the property is an actionable claim, the
“securities ... ........... . but not arrears of interest accrued before

1 Jugal Kishore Saraf v. Raw Coton Co., A.LR. 1955 S,C..376 {1955) 1 S.C.R, 1369
(Das, Bhagwati & Tmam JJ.).
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the transfer”, In case of transfer of debts or property coming within
the definition of actionable claim, there is, therefore, necessarily involved
also a transfer of the transferor’s right in a decree which may be passed in
his favour in a pending litigation and the moment a decree is passed in
his favour by the Court of Law, that decree is also automaticaily trans-
ferred in favour of the transferce by virtue of the written assisnment ai-
ready executed by the transferor.

The debt which is the subject matter of the claim is merged in the
decree and the transferce of the actionable claim becomes contitied by
virtue of the assignment in writing in his favour, not only to the book
dent but also to the decrce in which it has merged.  The transferee js,

without anything more, entitled to the transfer of the decree passcd by the
Court of Law in favour of the transferce,

15.10. Judgments summred up—Das J. took* the viiw that the sub-
sequent decree is not transferred. Bhagwati J., however, took the view
that the decree was transferred. He primarily based himself upon two
propositions, namely,—first, though there can be no transfer as such of
future property, yet the transfer should, on equitable principles, he given
effect as contract, and secondly, the decree merely represcnted the debt,

15.11. Need for change—The. question to be considered by us is
not which of these views is correct, but which view is of practical benefit.
To take the narrow and strictly literal view, namely, that because of the
word “then” in section 8, first paragraph, the subsequent decree is rot
transferred, leads to an anomaly. The transferor of the debt, having
transferred his rights, would not be interested in executing the decree.

On the narrow view, the transferee of the debt would not get any
right to execute the decree as an assignee. The result would be that the
transferce of the debt would be required to file a suit for specific per-
formance of the contract to transfer the decree and it is only when he
obtaing a decree in that suit that he can apply for execution of the money
decree as an assignee.  If this is the correct position, it should be re-
medied- The law should aim at shortening rather than lengthening
litiration—mnnless, of course, there are any other considerations of justice
to the contrary. In this particular case, there appear to be none. = Such
procedural formalities, if any, as are required under the Code of Civil
Procedure, 1908, should, of course, be complied with by the purchaser
of the debt in his capacity as the transferee of the decree even after the
proposed amendment.  That applies to express transfers also.  But
the expression “securities” in section B should, in this special case, be
widened so as t& cover, in the situation where a suit has alrcady heen
instituted, the decree that may be passed in favour of the plaintiff.

15.12. Order 21, Rule 16—One of the major points of difference
between Das & Bhaowati JJ. related to Order 21, Rule 16, of the Civil
Procedure Code. which is quoted below -

“16. Application for execution by transferee of decree.—Where
a decree or, if a decree has been passed jointly in favour of two of
more persons, the jnterest of any decrce-holder in the decree is trans-
ferred by assienment in writing or by operation of law, the trans-
feree may apply for execution of the decree to the Court which

1 Lor e visw of lmam J., seo para, 15.15, infra,
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passed it; and the decree may be executed in the same manner and

subject to the same conditions as if the application were made by
such decree-holder.

Provided, that, were the decree, or such interest as aforesaid,
has been transferred by assignment, notice of such application shall
be given 1o the transferor and the judgement-debtor, and the decree
shall not be executed until the Court has heard their objections (if
any) to its execution;

Provided also that, where a decree for the payment of money
against two or more persons has been transferred to one of them, it
shall not be executed against the others.”

15.13. Propositions underlying each judgment—It would appear
from the judgements of the three Judges—S. R. Das, J, Bhagwati, J., and
Iman, J.—that while they all agreed that the purchaser of the debt could
avail itself of the provisions of section 146 of the Civil Procedure Code,
there was a sharp cleavage of opinion amongst them as the applicability
of Order 21, Rule 16, of the Civil Procedure Code and as to the exact
position of the purchaser company. S.R. Das, I. based his decision on
the following propositions.

{a) Section 8 does not operate to pass any future property and
the transfer of the book debts did not transfer the decree as
a legal incident.’-2

(b) If the document could be construed as a transfer of, or an agree-
ment to transfer, the decree to be passed in future, the beneficial
interest in the decree would, by operation of equity, have pass-
ed to the purchaser and the purchaser company would become
within the meaning of Order 21, Rule 16, transferee by opera-
tion of law.? In this case, however, there was no agreement
to transfer the decree. .

(c) But, in the eye of the law, the transferor of the debt, vis-a~
vis the purchaser of the debt was nothing more than a
benamidar for the purchaser and on this basis it was the
purchaser who was the real owner of the decree. Since the
purchaser was, after the transfer, the owner of the debt and
the legal incidents thereof, it was the real owner of the decree.t
This dictum, with respect, is in apparent eonflict with the
previous dictum.®

(d) Since the purchaser company became the owner of the dacree
immediately on its passing in the above sense, it could
come under section 146.%

1 Paca. 15.12, supra.

2 Pages 1379, 1380 of the S.CR,
3 Pages 1401, 1402 of the S.C.R.
4 Pages 1405 of the S.CR.

5 Pages 1379. 1380 of the S.C.R
6 Pages 14035 of the S.C.R,
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15.14. The propositions, —so far as they are material, —enunciated
in the judgment of Bhagwati J. can be stated as foilows :

(2) In cases of transfer of book debts or property which is action-
able claim, there is necessarily involved also a transfer of the
transferor’s right in a decree which may be passed in hig
favour in a pending litigation, and the moment a decree is
passed in his favour by a court of law, that decree is also
automatically transferred in favour of the transferec by virtue
of the assignment in writing already executed by the trans-
feror.”  This is by virtue of section 8.

(b) Of course, this transfer is subject to the provisions of section
132 of the Transfer of Propefty Act to the effect that the
transferee should take the actionable claim subject to all the
liabilities and equities to which the transferor was subject in
respect thereof at the date of the transfer.2-*

(c) So far as Order 21, Rule 16, C.P.C. is concerned, the trans-
feree in the above-mentioned circumstances is a transferce by
“assignment in writing® and not. by operation of law.

(d) Of course, there is nothing in Order 21, Rule 16, prohibiting

the transferee from availing of section 146 of the Civil Proce-
dure Code.*

15.15. The propositions on which the judgment of Imam J. was
based may be stated as follows :—

(a) The purchaser should be permitted under section 146 to
execute the decree as one claiming under the decree-holder.5

(b) While a transfer of or an agreement to transfer, a decree
that may be passed in future may in equity entitle the trans-
feree to claim the beneficial interest of a decree after it is
passed, such equitable transfer does not render the transferee

a transferee of the decree by assignment in writing  within
Ordzr 21, Rule 16.¢

(c) No opinion is expressed as to whether the expression “by
operation of law” in Order 21, Rule 16 can be given the
intzrpretation suggested by Das. J.7

15.16. Resultant uncertainty—It should be pointed out that while,.
for the particular purpose under consideration before the Supreme Court,
the applicability of section 146 enabled the alleged transferee of the debt
to cxscute the decree, the position resulting from the judpment on  the
more material question, namely, whether there was or was not an assign-
ment and, if so, whether it was by act of parties or by operation of law,

1 Page 1418 of the S.C.R.
2 Page 1418 of the S.CR.
2a Para 15-12, supra,

3 Page 1418 of the SCR.
4 Page 1421 of the $.C.R.
5 Page 1425 of the S.C.R.
6 Page 1426 of the S.C.R.
7 Page 1427 of the S.CR.
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was not established with certainty,  The applicability or non-applica-
bility of Order 21, Rule 16 of the Civil Procedure Code to the situation
under coisideration remained indefinite, because while Das, J. excluded
its applicability on the ground that therc was no agreement to transfer the
future decree, Bhagwall J. included it by reason of his constructiop of
section 8 of the Transfer of Property Act, while Imam, J. did not express
any opinion as to whether (here was an assignment by operation of law.
1t should also be stated that Order 21. Rule 16, makes a distinction {in
the proviso)} between cases of assignment Dy uct of parties and assign-
ment by operation of law. In the first case, notice is given to the trans-
feror and the judgment debtor, while, in (he second case, notice is  not
given.  Again, the uncertainty in regard to thc assignment by act  of
parties or operation of law lcads to uncertainty as to the application of
section 132 of the Transfer of Property Act. It is for these reasons that
a clarification is necessary.

15.17. It is alse legitimate to point out that—High Court decisions
(some of them referred to in the Supreme Court judgement) also reveal
a difference of views. Bombay cases discussed in the judgment, the
Calcutta case in Purna Chandra Bhomik v, Barna Kumari Debi' and the
Madras judgement in Kangati Mahanandi Reddi v. Panikalapati Venkat-
appa and another® are illustrations, The Madras judgement observed
that if the matier wcre res integra, much might perhaps be said for the
contention that the assignee under similar circumstances could excute the
decree under Order 21, Rule 16, Code of Civil Procedure, 1908.

15.19. Need for change—Tt is for these reasons that a clarification
is necessary. Whatever be the correct position in theory under the present
section as it is worded, practical considerations justify an amendment to
the effect that in the sitvation under discussion, the transfer of a debt’
should operate so as to transfer the decree to be ultimately passed in
favour of the transferor subject to the following conditionst .

(a) The transfer was made after the institution of proceedings
for recovery of the debt.

(b) The provisions of Order 21, Rule 16, C.P.C. should apply us
they apply to an express assignment in writing.

(c) The provisions of section 132 of the Transfer of Property Act,
1882 should apply in relation to the assignment—this, in fact,
need not be expressly provided.

The merit of the proposed amendment is that :—
(1) it states the position with reasonable certainty;

(ii) it leads to shortening of litigation. since the purchaser of the
debt will not be required to institute a sunit again calling upon
the seller of the debt to transfer the decree;

(ili) it brings into onecration the safeguards provided in Order 21,
Rule 16, C.P.C. leaving no doubt in the matter;

1 Purra Chandra Bhowmik v, Bc;r'ri:a Kumnari Debi, T.LLR. {1939) 2 Cal. 34]._

2 Kangati Mahanandi Reddi v. Panikalapati Venkatappa and Another, ALR. 1942
Mad. 21

3 Por brevity “debt” is used. Same rosition wil apply to “actionable claims”.

4 This is not a draft.
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(iv) it potects the rights of the transferor, the transferce and the

judgment debtor by providing for zpplication of Order 21,
Rule 16 C.P.C.

(¥) last, but not the least, it defines the position as berween the
wransferor and the transferece in express terins.

15.19. Recommendation—In the light of the above discussion, we

recommend that to section 8, a suitable Explanation should be added on
the lines indicated above.

8-—885 Law /77



CHAPTER. 16
ORAL TRANSFERS
SECTION 9

16.1. Oral Transfer—According to section 9, a transfer of property
may be made without writing in every case in which a writing is not ex~
pressly required by law.

There are several cases in which the Transfer of Property Act re-
quires a wrilten instrument, namely—"

(1) Sale or exchange of immovable property of the value of one
hundred rupeecs and upwards;

(2) Salc of a reversion or other intangible interest in immovable
property irrespective of value;

(3) Simple mortgage;

(4) Other mortgages where the principal money is one hundred
rupees and upwards—but not including a mortgage by the
transfer of title deeds;

(5) Leases from year to year or for any term exceeding one year
or reserving a yearly rent;

(6) Gifts—but in certain cases delivery is sufficient;
(7} Assignment of actionable claims.

Besides this, there may be other laws requiring writing.*

16.2. Reasons—The reasons for requiring a writing in these cases
are various, but in the case of most of the transactions, the law not noly
reflects a policy of ensuring accurate and permanent record to prevent
disputes, but alse shows its anxiety that such transactions should not be
entered into without some deliberation. In the case of assignments of
actionable cloims, there is the additional reason that an actionable claim
being incorporeal property, it cannot, by its very nature. be transferred by
delivery of possession because the transferor has no present possession to
deliver. Therefore, it can be transferred only by words. A writing
is required in prcference to an oral grant, since the inferest of third
parties may be involved and also because the propertics not being visible,
it is considered that some particularity describing the nature of the property
sought to be transferred mayv be useful.

16.3, Objects—Thus, the objects of requiring a written instrument
are manifold. A written instrument affords an indelible record of the
transfer—this is the aspect of evidence—-but there is a more vital aspect
to it. namely, that if secures title by defining the nature of the interest
conveyed. In this sense, it is not only an immuiable memorial of the
transaction. but also a more reliable source of the essence as well as the
details of the transaction.

"1 Sections 54, 59, 107. 118, 122, 130, 131.
2 E.g. Section 5, Trusts Act.
104
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The object of the law in requiring writing is one of substance, even
though occasionally it may appear that such requirement assumes an oves-
technical importance in practice. Domat,' an eminent French jurist, has
described the object of writing in words which canpot be bettered, as
foliows : Ty

“The force of written proofs comsists in this, that men have

agreed together to preserve by writing the recollections of things past
and of which they werc desirous to establish the remembrance,
either as rules for their guidance, or to have therein a lasting proof of
the truth of what they write.  The agreements are written to pre-
gerve the remembrance of what the contracting parties have pres-
cribed for themselves, and erect that which has been agreed on inte
a fix and immutable law for them. So wills are written fo
establish the recollection of what a person who had the right to dis-
pose of his property has ordained, and make thercof a rule for his
heirs and legatees. In like manner are written sentences, decrees,
edicts, ordinances and evervthing intended to have the effect of title of
of law, etc.  The writing preserves unchangeably what is entrusted
to it, and expresses the intention of the partics by their own
testimony.”

16.4, Of Course, the fact that a document has been employed to
effectunte a transfer does not avoid controversy, but, in contrast with an
aral transfer, the controversy, if any, will now be as to the construction of
the document, and not as to the contents of the transfer.

16.5. Previous position—It would appear that before the passing of
the Act,? no writing was necessary for the sale of immovable property.
This shows how the Act has altered the previous position.

16.6 Hindy law—The marginal note appended to the Bill® shows that
this section was adopted from the New York Code. By the Hindu law,
2 verbal grant of immovable property is good, if followed by delivery of
possession to the grantee.t Indeed, in no case does the Hindu law
appear absolutelv 1o require writing® though, as evidence, i regards writ-
ing as of additional force and value.®

16.7 Transfer at the time of marrigge.—Jt has been held? that sec-
tion 9 is not applicable to the transfer of immovable property made at
the time of marriage by a Hindu,  This decision can be explained only on
the special facts of the case relating to a family arrangement. In this
conriection it is to be remembered that the expression “transfer of pro-
perty” is to be construed with reference to section 5, of which an essential
ingredient is the act of “conveying the property”. We have already

1 Domat, Civil Law. para. 1.3, Titles &—Section 2, cited by Cour,

2 ALR. 1914 P.C. 27.

3N Y, Code, 5. 453, 7 Exch. 581; Cour

4 Doed Seeh Kristo v. East india Co,, 6 MLA. 267,
Hurrish Chunder v. Rajender 18 W, R. 293, Anonymous, 1 1LY, (0.8} 135,
S Mantena v. Cheburi, 1 MHA.CR. 100: Palarnivappa v. Arnmugam, 2 MH.CR.
26; Crinivg v. Vijgvammel, 2 M.HA.CR. 37. Krishna v. Ravappa, 4 MH.CR.
98: Hurpurshad v, Shee Dyal, 26 W.R. 55 (P.C.).

6§ Gour.

7 ALR, 1968 AP. 291
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explained, while discussing section 5, that where there is no ‘“‘conveyance™
of property, there is no transfer, and the transaction 1s outside the Trans-
fer of Property Act.

There was, strictly speaking, no need for a provision of the
nature contained in section 9, which seems to have bcen inserted out of
abundant caulion.

16.8. Fart-performance—To the rule that where & writing is re-
quired by the law there must be a writing, there seems to be no exception
—not cven ing doctrine of part performance,’ becawse that docirine
does not apply unless the contract to transfer for consideration any 1m-
movable property is in writing, signcd by the transferor. An oral agree-
ment wili not be sufficient for the purposes of the application of the
doctrine of part performance-—which seems 1o be 2 departure  from the
English jaw.

16.9. Position in England as to Part-performance—In England, the
doctrine of part-performance which was evolved to mitigate the hardship
caused by the Statute of Frauds is not confined to written agreements.
Under this doctrine, a party who has partly perfoermed the contract can
enforce it even though there is no written evidence of the contract. It
is certainly a requisite that there must be parol evidence of the contract
which is let in by the act of part-performance.® But the absence of
writing is immaterial.

16.10, Material alteraiion—We have, in the Report* on the Stamp
Act, discussed the question how far a material alteration in an instru-
ment after its execution affects its validity.  The general principles appii-
cable to the question, apart from the position for the purposes of the
stamp law, have also been discussed, and we do not consider it necessary
to po over the ground again.

16.11. Other formalities—Besides writing, there might be other for-
malities, such as attestation and registration and (under special laws) the
affixation of a seal.  Confining ourselves to writing. we might state that
go far as the general rule is concerned, it is not necessary that the transfer
should be contained in a single document. The transfer mighi be made
out of several documents, so long as they can be connected together with-
out parol evidence. There are certain requirements of Stamp Laws®
particularly applicable to such a case, but the provisions of that very law
indicates that our legal system does not rule out the effectnation of a
transfer by more than one document.®

16.12. No Change—The above discussion discloses no need for
amending the section.

1 Section 53-A.

2 Bechar Dass v. Ahmedabad Municipality, AIR. 1941 Bom. 346.

3 Prv, Specific Performance, 6th Ed., pages 276-277, cited by Treitel, Contracts
(1966), pages 119, 121.

4 Report on the Stamp Act.

5 Section 4. Indian Stamp Act, 1899.

6 Compare Pearce v. Gardener, (1897) 1 Q. B. 688.



CHAPTER 17
CONDITIONS RESTRAINING ALIENATION
SEcTION 10

17.1. Infroductory—The Act has so far deat with transferable
property, capacity {o transier, operation of the transfer and mode of
transfer.  What terms can be lawfully inserted in a transfer is dealt
with in a group of sections. In general, parties ought to be allowed to
transfer property on such terms as may be agreed upon between the
parties, or, in the case of a unilateral transaction, as may be decided by
the transferor and accepted by the transferee, In this semse, freedom
to dispose of property—section 7-—-may be said to include freedom to
choose the conditions upon which the transfer is to be operative  (con-
ditions precedent), the conditions upon which it should cease to be opera-
tive conditions subsequent), the terms upon which the interest transferred
should be enjoyed and the terms upon which that interest should pass
from the inumediate transferee to his successors, The terms upon which
the interest transferred may itself be transferred by the transferee may
even be regulated. The imposition of these terms is & part of the power
to transfer property under ‘section 7. But that section itself lays down
that the power shall be subject to the provisions of any law for the time
being in force—this is the gist though not the precise text. Thus, that
section itself contemplates that the law may impose restrictions upon the
freedom of dispesition. The scope and content of those restrictions form
the subject matter of the next few sections,  On the ground of public
policy, and primarily on the ground of the policy of the law favouring the
vesting of interests in property, and also on the ground of the policy of
favouring the circulation of property rather than its being tied up within
& particular group or to a particular person, the law has imposed certain
limits as to the terms of a transfer. Whether the breach of a particular
term renders the transfer void or whether it keeps the transfer intact and
the term hecomes invalid is a matter which w2 need not go into for the
present purpose.  We are now primarily concerned with what are the
permissible and what are the impermissible terms of a transfer.

17.2, Sections 10—18 —Common thread—The most important sec-
tions of immediate interest in this context are sections 10 to 18, which
principally, though not exclusively, deal with the invalidity of restraints
on alienation, accumulation of income and the rule against perpetuities,
Notwithstanding the complexity of these sections, a close analysiz  will
reveal that the colden thread connecting them is one salutary principle
that the law favours the freedom of transfer of property—the corpus as
well as the income—and property should not be transferred upon tarms
which destroy or substantially impair this freedom. This is often pithily
expressed by savina that the freedom of Jisposition should not be allowed
to be so exercised as to lead to ifs own destruction.  One could more
claborately state the considerations of policy by savine that if a person is
free to disnase of his pwn proverty, he must so exercise the freedom that
those to whom he transfers +n interest in property are not deprived of Jhat
very freedom.  The connection of the rle acainst perpetuities with this
principlc may appear te be tenuous, since that rule is often attributed to
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another principle—lhe law favours the vesting of estates within a reason-
able time. But even this rule has, as iis foundation, the broader princi-
ple that the tying of property for an unreasonably long period and ihe
postponement of its vesting defeats the enjoyment thereof by those who
derive their rights under a transfer burdened with such conditions. To
put the matter in different words, the law requires that a person trans-
ferring property should not merely lock to his own immediate interesis,
but should also have regard to the interests of future generations. In this
sense, a balance is sought to be achieved between the immediate present
and the distant future—which is indecd a function of law as social
engineerng.

17.3. Difficulty of formulation-—These principles, sound as they are,
do not yield easily to legislative formulation. By reason of the very
fact that the immediate past and the distant future have both to be borne in
mind and reconciled. the issues that arise present difficult problenmis of
legal policy. Sco many alternatives present themselves, The choice
is not always easy. Opinions could veer from one extreme to another.
Personal feelings and sentiments, not lightly to be brushed aside, have to
be reconciled with social and economic considerations. For example, a
person may very much wish that the property disposed of by him should
remain within the family. He may desire that the property should be
so enjoyed as to have regard to the welfare of certain other members of
the family also, particularly by providing for allocation of a certain part
of the income fo them. These are personal sentiments.  But those who
are to live in future generations may not necessarily share the same senti-
ments, or not to the same degree.  Even if they do so, they may have
their own social or economic reasons of a compelling nature raising coun-
tervailing considerations, Tt is then the business of law to evolve a set
of rules that will reconcile sentiment with reason, the immediate and
visible past with the remote and invisible future. The exact content of
the set of rules to be so evolved must, in the very nature of things, be a
matter of opinicn,  Orthodoxy and modemnism each have their say.

17.4. Section 10—With these aspects of policy in the background,
let us examine the first section concerned with the permissible terms of a

transfer of property. This is the text of section 10, which deals with a
condition restraining alienation—

%10. Where property is transferred subject to a condition or
limitation absolutely restraining the transferee or any person claiming
under him from parting with or disposing of his interest in the pro-
perty, the condition or limitation is void, except in the case of a lease
where the condition is for the benefit of the lessor or those claiming
under him : provided that property may be transferred to or for
the benefit of a woman (not being a Hindu., Mahammadan or
Buddhist). so that she shall not have power during her marriage to
transfer or charge the same or her benecficial interest therein.”

17.5. Analysis—The section thus consists of three parts—the general
prohibition. the exception and the proviso. The general prohibition is
apainst an absolute restraint on “parting with or disposing of” the interest,
The exception is in reeard to a particular mode of transfer—lease—and
is confined to a condition for the benefit of the lessor or those claiming
under him. ‘'The proviso is in reeard to a particular class of persons—
married women of certain communities. Although worded as a provision
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permitling resiraint on the rights of women, it originated In a desire to
protect the women. The restraint is thus for the benefit of the trans-
tferee. We shali advert later to the questiun how far such a restraingt  is
congistent with modern notions.

17.6. Absolute 1estraint—Rationale—So far as the general  prohi-
bition in section 10 is concerned, the most important element, is that indi-
cated by the requirement of absolute restraint. The term in a deed of
transfer is void if it absolutely restrains the transferec from transferring
his interest,  If the transferor in categorical and unqualified terms pro-
vides that the transferee shall not transfer his interest at all. there can
hardly be any difficulty in the application of the rule. The policy of the
law is clear enough,  If there is freedom of disposition for the immediate
transferor. there ought to be a similar freedom for the transferee as well.
If he is absolutely restrained from transferring his interest, his freedom
of disposition is totally taken away, so that—if the condition wete to be
recognised by law—in regard to that particular property, the freedom of
disposition would cease to exist at all. The freedom of disposition of
the transferor would then be exercised to its own destruction. As observed
by us in the introductory discussion in this Chapter® this is against
the policy of the law. ~Such an absolute restraint on alienation wonld
hardly be favoured by any legislator, even if he is not a person introduced
to the learning of the law. Tt may be of interest to note that article 19
of the Constitution is based on 2 similar principle, although, of course,
its operation is apainst the State.

If the scction were to be taken as confined to absolute restraints pure
and simple.. hardly any problems would have arisen and the section would
oot require any claborate discussion. But, in practice, limitations on
alienation are nrot so simple in their language or unqualified in their scope.
And the question naturally arises whether restraints not absolute in that
sense are within the mischief of the section. Restraints limited to trans-
fers to particular persons, or transfers except to a particular person or
limited to transfers with a certain period, have often been held to be
void. as will apear from a few cases discussed below. it would thus
appear that the word “absolute” is not to be taken in a literal sense, The
section has been construed to apply to all transfers repugnant to the
natore of the interest.

17.7. Restraints with reference to duration—First, as to restraints
Bmiting transfers in point of time. The section has been construed to
apply to restraints limited to last for only a limited time.2 For example,
the seller cannot stipulate with the purchaser that the purchaser shall not
build a slaughter-house upon his land or that he shall not lease his land,
or sell it for the next twenty years. or that he shall put it onlvy to such
use as the seller sanctions; the condition is repugnant to the nature of the
interest created and is void under sections 10 or 11. As Jessel, MR.,
observed :

“The test is whether the condition takes away the whole power
of aliepation substantially; it is a question of substance and not mere

1 Pawra. 171, supra.

2 (a} Chamaru v. Sona Koer, 14 CLJ. 303; 11 1.C. 301;
(b) Nageshar v. Muta Prasad ALR. 1922 Qudh 236, 244

3 In re Mackay, L.R. 20 Eq. 186.
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form. You may resirict alienation in many ways. You may ge-
strict it by prohibiting it to a particular class of individuals or you
may restrict alienation by restricting it to a particular time.”

So Lard Eldon said :

“lt is clear. generally speaking, that if property is given to a man
for his life, the donor cannot take away the incidents to a life-
estate.’”

17.8. Duration—There is, therefore, nothing in the bare fact that
the estate carved out is a life-estate, to bar the application of the rule of
repugnancy, Nor is the restraint any less obnoxious to the rule because
it provides for alienation to a speecified class of persons.? The question
whether a condition or a limitation has the effect of absolutcly restraining
a transfer so as to attract the prohibition in the section is to be answered
on a consideration of several factors. In fudging of the velidity of the
restraint, the court not only sees whether it is absolute, but also whether
the right 1o cancel the transfer is based upon some reason or ipon a purely
capricious exercise of the transferor’s will, in the effectuation of which he
has no conceivable interest,

17.9. Restraints as to persons—Restraints concerned with the persons
to whom ike interest created may be transferred, may assume one of two
alternative forms. There may be a restraint on transfer to a particular
person—for examiple, that the property shail not be transferred to A or
B or other specificd person. In general such restraints would not be
regarded as absolute.

In practice however mamy cases present a situation of a different
Kind. The transferor seeks to prohibit alienation except 1o a specified
person or group of persons. The transfer is then allowed to the specified
persons or group only and cvery person is excluded from the range of
the permutted (ransferces, if the terms are to be recognised . It i3 in
this situation that problems arise.  In general, the matter is decided
after taking into account whether the restraint though not absolute, yet
practically operates so as to exclude a very larre class of persons and if
so, whether in the circumstances of the case there is any justification.

V7.9A. Restrictions as to price—Besides limitations as 10 persons and
time, there are sometimes to be found restrictions as to the price at which
property should be sold by the transferee. Such restrictions are often coupled
with restrictions as to the person to whom it can be transferred, Usually, this
situation is illustrated by restrictions to the effect that if the property is
transferred, it shall be first offered to a particular person who shall have
the option to purchase it at a particular price. A right of nre-emption
‘s thus crcated, but, in addition, considerable advantage is ajso secured to
the beneficiary of the richt of pre-emption, since usually the amount of
price specified or the method for determining it is advantarous as con-
tracted witi; the market price that is likely to prevail at ihe date of the in-
ended sale by the transferez.  Tf, in regard to such clauses contained in

1 Bradon v. Robinson, 18 Ves, J. 429 34 ER. 370,
2 (a) Teja Singh v. Moti Sinch, 20 LC, 918;
(b} Asghari Begam v. Maula Baksh, ALLR. 1929 All. 381,
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instruments of transfer—we shall also deal later with instruments of parti-
tion—the section is construed literally and the expression  “‘absolutely”
taken in its dictionary meaning and given a narrow scope, serious incom-
venience would arise in practice.

17.10. Appreciating this reality of life, courts have, in many cases,
given a wide meaining to the word “absolutely”.  They have weighed the
advantage conferred on the prospective pre-emptor—which 1s the obverse
of the restriction placed on the immediate transterec—as against the effect
thereof upcn the freedom of the immediate transferce. 7T hey have, in
other words, considered the needs of the pre-emptor and the sentiments
of the trarsferor in balance against the interests of the transferee. Any
such balancing is bound to involve an assessment of social and economic
realities, consciously or unconsciously undertaken by the Court.

17.11. English case—In illustration of what is said above. let us
refer to the English case of Rosher v. Rosher.. 1t was a case of testa-
mentary disposition. but the principles would be the same as regards dispo-
sition infer vivos. A testator deviscd an estate to his son in fee, providing
that if the son, his heirs or devises should desire to sell the esiate during
the life-time of the testator’s wife, she should have the option to purchase
it at a fixed price named, which was one-fifth of the real purchasing value
of the estate at the date of the will and at the time of the testator’s death.
It was held that the prohibiion to sell at a fixed pricc much below its real
value, during a given period. was equivalent to an absolute prohibition,
and as such void.?

17.12 Pesition summed up—The question really is not how the
transfer was designed, but what was really its effect, the truc test being
whether the condition takes away substantially the whole power of alien-
ation: it is a question of substance and not of merc form ? If the con-
dition substantially denrives the transferce of the power of alienation, it is
void. but if it only so restrains it that in effcct he still has the power in
substance, it is validt. So a prohibition on transfer in the father's life-
time held fo be valid in a Luahore case®,

The salient points could he thus summed up—

(a) A restraint which. though apparentlv not absolute, has sub-
stantially that effect, would bhe regarded as repiignant,

(b} A coenditnon in restraint of alienation is none-the-less absclute
because its operation is limited to a particular period or 10
a particnlar person.

(c) Such a condition may be recarded as an abscluie restraint by
reason of the pricc at which the alienation is reqguired to be
made.

1 Rosher v. Rosher, 26 Ch. D. 801, 811,
2 See also Doe Sinch v. Khub Chand, 19 AL1.J. R48.

3 In re Muackay, L.R. 20 Eq. 186. 189, a part of whose jugment was, however,
g?hmadverted upon by Pearson. 1., in Rovher v. Rasher, 26 Ch, D). 301, 817,

4 Kclean v. McKav, LR, 5 P.C, 327,
London and 5. W. Ry, Co. v. Comm, 20 Ch. D. 582,

5 Took Chand v. Radha Kishan, ALR. 1935 Lahore 503.
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17.13. Vald restrictions—In contrast, Iet us scc a fow cases where the
restraints were not regarded as absolute. An agreement to retain a court-
yard undivided for the convenience of the adjacent dewellings is valid!
Similarly, where a Hindu widow exccuted an agreement in respect of her
husband’s property in favour of her husband’s cousins, by which she agreed
not to lease the property without obtaining their signatures, adding, that if
the docunent be not signed and consented to by both the parties, it shall be
null and void, it was held that the agreement was valid.?  So again, where
a house was conveyed to the transferce, subject to a covenant on his part
not to wse it for any purpose other than a privats residence, and the transferee
conveyed it to another who converted it into a boarding house, the covenant
fiot to use the house for any other purpose waz held not rcpugnant to the
nature of an estate, and might be enforced by an injunction "

17.14. Personal interesi—Restraints may also be upheld where they mere-
ly emphasise the nature of the interest conveyed. The settlement of an
annuity with the direction that it should, from time to time, be paid to himself

only, and that a receipt under his own signature and no other shall be a

the testator that the annuity should cease if it is alienated, and it was held
to have ceased on the bankruptcy of annuitantt A similar intention may
be gathered from the direction to pay a sum of money to an individual
named, but not o his assigns, for his natural life with a limitation over if the
devisee should alienate s

17.15. A grant of any interest in land, whether limited or unlimited,
would be subject to this rule. But it must be the grant of land and not
merely of its profits,. The adopted son of a Hindu widow granted to her
for her maintenance, the usufruct of certain land, she being expressly
forbidden by the terms of the grant “to mortgage, make a gift of, sell or
apsign the land in any way to any person”, Her judgment creditor sought
to attach the land, but his application was rejected on the ground that what
was granted to the widow was the usufruct and no interest in the corpus
which, therefore, could not be attached.® A will containing clear words of
inberitance, but containing a clause forbidding alienation, will take effect
as i the clause did not exist.?

17.16. Then, it has becn held in Allahabad? that a gift subject to the
power of revocation is not repugnant to this section. In that case, A had
50id his village to B, whereupon B granted A some land for his maintenance,
stipulating that it would be Hable to resumption if A transferred it. A's

T (a) Ramalinpa v, Virupak, TL.R. 7 Bom. 538, 541;
(0Y Western v. Macdermort. LR. 6 Ch A. 72
{c} Maclean v. Mackay, L. R. 5 P.C. 327,

2 Kaldlp v, Khetrani, 1L.R. 25 Cal. 869,

3 Hobson v. Tulloch, (18938) 1 Ch. 424,

4 Dommest v, Bedford, 3 Ves, 149.

5 Cooper v. Wyatr, LLR, 5 Mad. 482,

6 Diwali v. Apaji, ILR. 10 Bom. 342, 343: distinguished in Golak Nath v.
Mathyra Nath, ILLR. 20 Cal. 273.

7 Kannu Pillay v. Challathamal, 10 M.LJ. 203,

8 Makund Prasad v. Rajrup Singhfi 4 ALJ. 708

contra Brij Devi v. Shivg Nanda, I.LR. {1939) AlL 298, (Power of revo-
cation reserved for himself and his heirs in case of alienation).
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transferee sued for a declaration that he was a tenant of the land, but Banexji,

J., held the plaintiff’s assignor’s gift to be subject to the power of revoca-

tion, and, therefore, not necessarily repugnant to the provisions of section

10. Reference was also made to section 126, but reference to section 6(d)

gouldl aiso have been apposite. Such granfs are, necessarily, excluded from
e rule,

17.17. Morigages—It is customary in Indian conveyancing for the mogt-
gagor to insert a clause in his mortgage-deed to the efiect that the mortgagor
will not, pending the mortgage, execute another mortgage or otherwise alie-
nate, or charge the property with another incumbrance. Such a convenant,
standing by itself, does not amount to a martgage.! But what is its effect upon
the rights of the parties and of the subsequent alienee 7 Allahabad cases on
the subject are of interest. It has been held that a transfer of mortgaged pro-
perty made in contravention of a condition not to alienate is not absolutely
void, but voidable only in so far as it is in defeasance of the mortgagee’s rights.
Where in contravention of a condition not to alienate, the morgagor had trans-
ferred his proprietary right in the mortgaged proporty to a third person for
a term of years, the Allahabad High Court declared that such transfer should
not be binding on a purchaser at the sale in execution of the decrec obtained
by the mortgagee for the sale of the property in satisfaction of the mortgage-
debt uniess he desired its continuance.? But it was again held? by the same
High Court that a transfer of mortgaged property in breach of a condition
against alienation is valid, except in so far as it encroaches upon the right of

e mortgagee, and with this reservation, such a condition does not bind the
property so as to prevent the acquisition of a valid titfle by the transferee,
specially if the transfer was made for the bona fide purpose of paying off the
mortgage.* in which case a condition not to alienate cannot operate to annul
it;* but the debt must be at once discharged by the transfer® Now, it has
been held” that a similar convenant on the part of the alience is absolutely
void; then, why should it be otherwise in the case of the transferor ? The rule
thus ltaid down by the Allahabad High Court has, in fact, been considerably
relaxed by that very High Court.

17.18. Leases—Lease deeds often contain conditions against alienation.
If they are net absolute or if they fall within the Exception to section 10, they
are valid. Assuming now, that the stipulation against alienation is valid, the
real question in such a case is, whether by reason of an alienation in breach
of such stipulation, the permanent lease is determined, where there is no ex-
press condition providing that, on breach of the stipulation against alienation,
the lessor may re-inter, or that the lease shall become void. On this point,
the authorities are clear that in the absence of some such express condition,

1 Gunoo v. Latafut, I1LR. 3 Cal. 336.

2 (a) Chuni v, Thakur Das, IL.LR. 1 All 126;
(b) Mulchand v. Galeobind. TL.R. 1 All. 610;
(c) Lachmi v. Koteshar, LLR, 2 All 826.

3 Ali Hasa nv. Dhirja, ILR. 4 All. 518.
4 Ram Saran v. Amrita, TLR. 3 All. 369.
5 Dookhchore v. Haiji Hidayatoolah, (1866-67) NNW.PH.CR. (F.B.) page 7.

& Mohomad v. Banea, {1869) N.W.P.H.C.R. 135, cited in Chunni v. Thakur Das,
TLR 1 Al 126, 128, fooinote.

T Mohram v. Ajudhia, ILR. 8 All, 452,
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there can be ro forfeiture of the lease.’ "he lessor may enforce the cenvenant
by using for damages for its breach and by obtaining an injunction to res-
train the lessee from making an assignment, in breach of the same.” The case
would, however, be different where non-transferability is shown to be one
of the incidents of the lease,® in which case ejectment would follew on trans-
fer a clause for re-entry being unnecessary.

17.19. Recommendution as te the word ‘“‘absolute”.—I[t would be
apparent from the case law discussed above,* that the word “absolute” has
been construed by the Courts as including cases where Lhe restraint is not
absolute in the literal sense, but is substantially so. It appears that the sense
of the section, the intention of the legislature and judicial construction there-
of would be better expressed if the word “absolutely” is suitably explained
as including cases where the restraint is substantially of an absclute character.
We recommend accordingly, so that the section may better refiect its true
scope. In such an important provision as section 10, the principle should
be more preciscly expressed where practicable. Such an amendment will
not, we know, avoid the tasks which the Courts have to perform of determin-
ing whether, having regard to all the circumstances of the case, the restraint
is to be regarded as absolute in substance. But the amendment will have
the merit of drawing the attention of the citizens to the wide scope of an
important igredient of the section.

17.20, Effect of void condition—Where a restraint on alienation is void
by reason of the principles discussed above, it is obvious that an alienation
made in violation thereof is as operative as if no such restraint existed
The transfer containing the restraint is valid, and is to be read as if no such
condition existed. This much is clear so far as the rights of subsequent trans-
ferees are concerned. But since the restraints are imposed usually in recip-
rocal transfers having a contractual element, the question naturally arises
whether a5 between the parties, the restraint possesses any validity, o as to
confer a cause of action on a party to the transfer against the defanlting party.

17.21. On this point the authoritics are not unanimous. Tt has been
held in Caleutta® that as between the immediate parties to it. the convenant
is binding. But a different note was struck by Phear, J.. in 1 c1se5 since
affirmed,” in which he observed :

“It is not competent for the owners of property in this country by
any arrangement made in their own discretion to alter the ordinary inci-
dents of the property which they possess, for instance, in this particular

1 (a) Tamayg v. Timapa, TL.R. 7 Bom. 262;
(b} Nilmadhub v. Narortam. 1.L.R. 17 Cal. 826;
(e} Navavan v Ali Saibas, TL.R 18 Bom, 603:
(d)Y Madar Sakib v. Nahawa Guiranshah, 1.LR. 21 Bom. 195;
(e} Parameshri v. Virtappa, TLLLR 26 Mad. 157;
(fY Basarar v. Viaappa, 1.L.R, 36 Cal. 745,

2 (a) Mohan v. Shekh Sadeodi, T BH.C.R. (A.C.) 69;
(b) Tamava v. Timapa. I.LLR. 7 Bom. 262. 265;
(¢} McFachurn v. Coron, (1902) AC. 104:
(d) Parameshsi v. Vittapps, TLR. 26 Mad. 157

. 3 Section 6() : Achwra v. Sankaren, 13 LC. 1007,
4 Paras 17.10 to 17.18, supra,
5

Ramdhun v. Arund, 2 Hyde 93 Raiendra v. Sham Chund, ILR. 6 Cal, 106:
follow in Muthuramean v. Ponnuswamy, 29 MLJ. 214,

6 Radhanath v. Tarrucknath, (1874 3 Cal, 126, 128,
7 Krishnendra v, Debendra, (1883) 12 Cal. 793.
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case, lo say that the joint-property shall remain the joint-property of
the joint--family in perpetuity but shall not possess the incidents which
the law of the country attaches to property in such condition, namely,
that every independent co-parcener js entitled, at any time, to his share

ividend of the rest. No doubt, any one member of the Eamily and,
therefore, all, might, for sufficient consideration, hind themselves to
forcgo their rights for a specificd time and definite purpose, Ly a con-
tract which could be enforced against them personally.™

The Bombuy High Court has, similarly, held that an
wecn co-parcencrs never to divide certain property is ival
create 2 perpeiuill” and i samie view has been Lohoi
Madras® where the introduciion of a condition against alic inoa great
absolute in its terms has been declared to be equivalont (o iafroducing an
exception of the very thing which is the essence of tho aroal. 50, where
parties to a division agree that the preperty of any one of the parties to the
agreement or their heirs dying issucless, should not be cold o - iransiverad as
a gift, but should, on his death, be divided by the other sharehaiders, and
where, subsequently, the property was sold in coniravention of this agree-
ment and a party to the original agreement sued to recover, it was held that
the condition was void® A decision of the Privy Council® tends to the same
conclusion.

babads and

17.22. It scems that such stipulations, since they would, within  the
meaning of section 23, Contract Act, be agreements whose object or considera-
tion is unlawful, could be regarded as void for that reason, In any case,
the matter s one of construction and application of section 23 of the Clon-
tract Act, the question being whether the stipulation defeats section 10 of the
Transfer of Property Act.

17.23. Partition and family arrangements—>So far as the main para-
graph of the section is concerned. we have dealt with the existing position
above at some length, in view of the impertance of the section. We have a
few points on which an amendment is required in the main paragraph—
besides, of course, the amendment regarding the meaning of the word
“absolutely” which we have already discussed.” The question 10 be considered
is the applicability of the section to partitions and family arrangements, Since
the section opens with the words “where property is transferred....... . .. ”
it may not apply to partitions, if regard be had to the striet meaning of the

1 Radhanath v. Tarrucknath, (1874) 3 Cal. 126, 123,
2 Ramalinga v. Virupakshi, LILR. 7 Bom. 538; citing.
Ralendra v, Shem Chund. 1LL.R. 6 Cal, 106;
Ananth v. Nagemuthu, TLR. 4 Mad, 200,
Asutosh v, Doorga, LLR § Cal 438: P.C.;
Chimonroo v, Rambha, 4 Bom. LR, 508;
Chandar Shekhar v. Kundan Lal, TLL.R. 31 Al 3.
3 Chander Shekhar v. Kundan Ldl, ILE. 31 Al 3.
4 (a) Anantha v. Nagamuthu, TL.R, 4 Mad. 200, 202;
{b} Venkataramanna v. Brammanna, 4 M.H.C.R. 345;
{c) Promotho v. Radhika, 14 BLR. 173;
(d) Parameshri v. Vittappa, 12 ML1. 189, 193;
(e) McEacharn v, Cotton. (1902} A.C. 104,
5 Venkataramanna v. Brammanna, 4 MH.C.R. 345,
6 Padmanund v. Hayes, LL.R. 28 Cal. 720, 733 (P.C.).

7 See recommendation as to “absolutely”, supra—Para 17.19.
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word “transfer”.* Position in this regard is not, however, free from doubt, as
is apparent from the case law to be discussed presently.

17.24. Partition deed—It appears from reported decisions that parti-
tion deeds have containcd conditions which provide that the share of a par-
ticular person shall not be sold or that if it is sold, the other co-sharer qvould
have the right of pre-emption, and that too at a fixed price. Judicial decisions
also show that such conditions have raised controversy as to whether they are
valid, or whether they should be construed as substantially impos-
ing an absolute restraint on alienation. The last mention query,
in its turn, involves an examination of the question whether
section 10 applies to deeds of partition at all. This query arises
because under section S5 a transfer of property is defined as an
act by which a property is conveyed—-and a partition is not, in terms, 2
transfer.

Recognising the hardships caused by such harsh provisions in partition
deeds, courts have, in general, tried to do substantia] justice by refusing to
recognise them, but the reasons for the conclusions so arrived at have varied.
Some High Courts have taken section 10 as applicable. Some High Courts,
while not going to that length, have decided the matter on the ground of justice,
equity and pood conscience. Since the situation is of frequent recurrence,
an examination of the case law is useful and this examination ,it is hoped, will
show the need for clarification in the matter.

17.25. Madras view—One shade of view is that the scction applies to
a partition.? A Madras decision of 1939 Hlustrates this approach ;3

In a partition deed between the father and his sons in a Hindu family, it
was provided that certain houses (which had been used as the family resi-
dence) should be held by the members of the family as tenants in common,
that no member should have the right to dispose of his share to a stranger,
that if any of the sons chose to live in the houses mentioned, he shall not be
at liberty in any manner to let or lease, ete. his undivided share to a stranger
to the family but shalt do so only to any of his brothers or his heirs for a sum
not exceeding Rs, 1.000 and it is found that the price of Rs. 1.000 fixed is
far below the real price of the share and that there 1s no corresponding obliga-
tion on the part of the other members to buy the share of the members wish-
ing to sell, the restriction against the alienation is void. The estate created
is a tenancy in common, and the restriction against alienation amounts to an
absolute restraint on alineation within the meaning of section 10, and, there-

fore, must be disrerarded as void; the sons take the property as tenants-in-
common without fetter.

It is not clear whether section 10 was regarded as applicable in terms.
Perhaps the principle was applied,

17.26. Bombay case—A term restraining alienation during the lifetime
of the widow in a partition desd was held by the Bombay High Court? to

I Comnare sectfoﬁ ‘_? and para 17.24,
2 ATR. 1955 Mad. 350 (reviews case law)}.

3 T V. Sangam v. Shanmukha Sundaram, ALR. 1939 Mad. 769, distinguished
in ATR. 1957 Pat. 571.

4 JTagannathpuri, AR, 1968 Bom. 25, 25, para 8 (Deshmukh, 1.}, (confra Sanatan.
ALR. 1946 Cal. 129—distinguished in A.LR. 1951 Bom. 94).
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be void, and it even held a partition to be a “transfer” for the purposes of
section 10, Transfer of Property Act.”

17.27. Family Settlemeni—It may be noted that even in a family setfle-
ment, an absolute restraint on alienation is void.2 In contrast, a partial
restraint on alienation in family settlement would be valid if otherwise reason-
able.”

The principle underlying section 10 would be applied to a fanily settle-
ment if there is an absolute restraint on alienation.*

17.28. Calcutta case—A Calcutta case,” however, leaves the matter
somewhat uncertain.

17.29. Prite—OQn the question whether a provision compelling transfer
to a particular person on an artificially narrow price is an absolute resiraint
or only a partial one, the position seems to be fairly clear.

In this context, it is pertinent to refer to an Allahabad case.® In that
case, the transfer was from X to Y, on the condition that Y shall bave no
right to rtansfer the property except to the seller X and his heirs for o fixed
sum of money. 'This was held to be an absolute restraint, for all practical
purposes,’™® and was held to be void.

17.30. English case-——In the English case of In re Rosher,® a testator
devised an estate to his son in fee, subject to the proviso that if the son, his
heirs or devisee, or any person cfaiming through or under him or them, should
desire to sell the estate, or any part or parts thereof during the lifetime of the
testator’s wife, she (the tesiator’s wife} should be given the option to pur-
chase the estate at the price of £ 3000 for the whole, and at a proportionate
price for any part or parts thereof, The seliing vaiue of the estate at the
date of the will and at the time of the testator’s death was £ 15,000.

Tt was held that the proviso compelling the son to sell at such an under-
value amounted to an absolute restraint on alienation during the lifetime of
the widow, and was consequently void.

The same principle was applied by Eve, J. in In re Cockerill® In
that case, 2 testator by his will devised land subject to the proviso that
if within 20 vears of his deaih the devisee should desire to sell the land,
he was to give the governors of a certain schoo) the option of purchasing it
at the price of £ 300 an acre.  The total area was about 22 acres, and

1 Compare also—

{(a) Waman v. Ganpat, ALR. 1946 Bom, 10, 12;
{b} Rasagoundan, ALR. 1923 Mad. 577; 44 M.LJ. 513,

2 Nageshar Sahai v. Mata Frasad, ALR, 1925 P.C. 272, 280, affirming A.LR.
1922 Oudh 236, 244 (case of compromise).

3 Mationicd Ruza v. Abbas Bandi, ALR. 1932 P.C. 138 affirming A.LR. 1929
Oudh 193, A

4 Venkatachallum v. Kabmamurthi ALR. 1955 Mad. 350, 358,

S Sanaran, AJLR. 1946 Cal. 129.

6 Gayesi Ram v. Shahabuddin, ALR. 1935 All. 493, 484, 495 (Sulaiman, C.J.
and Bennet, J.)

7 To the s ame effect, Hari v. Jchomal, ALR. 1935 Sind 182, 184,

8 See also Dal Singh v. Khub Chand, ALR. 1921 AlL %7 (Twdball & Lindsay, JL).
9 In re Rosher, (1884) 26 Ch. D. 801; 53 LIJ. Ch 722

16 In re Cockerill; Mackaness v. Porchival, (1929) 2 Ch. D, 131, 98 LJ. Ch, 281
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the Iand was worth £ 670 an acre at the date of death., It was held that
the conditicn amounted to a restraint on alienation and was void for repug-
nancy.

It may be noted that thesc English cases were relied on in the Sind
case’ for holding that u condition for pre-emption at an artificially small
price is void in a will

17.31. Need for amendment—It appears to us that the matter should
be dealt with specifically in coction 10 by extending that scction  to parti-
tions and family arrangemenis.

In particalar, while in a pattition deed, it is permvissihle W create g
right of prz-cauption. it shoukd not be permissible to impose  stringent
conditions anurrowing down the range of the price. and without any corres-
ponding obliciiion on the other party to sell his or her share within the
family.  Such restrictions particuiarly partake of tho nalurs of an abso-
ulte restraint on future transfer, and are thercfore agninst justice, cquity
and good conscience, They arc harsh and unconscionable in so far as
they place an unduc limit on the price.  The frecdom of transfer is
restricted in a manner which practically amounts to an absolute prohi-
bition.

Even if a partition may not technmically be called a  transfer. fthe
principle underlying section 10 is so vital to the interests of society that by
express amendment it will be just and fair to extend it. This is not to say
that a parttition is to be construed as a transfer under all sections of the
Act. The amendment will be framed so as to exicnd the provisions of
section 10 to partitions and family arrangements. So far as other sec-
tions of the Act are copcerned the nced for similar amendment should,
wherever pecessary, be examined on the merits with ieference to the sub-
iect matter of each particular section.

17.32. Position in the Punjab—In this coanection, it should be noted
that the principle of section 10 has been applied in the Punjab to trans-
fers, even though the Act has no application in the whole area of the
State.® This at least shows that the principle is one deserving of adop-
tion even where technically the section deoes not apply, since the rule
enacted in the section is one based on allowing the free circulation and
disposition of property. There s, therefore, sufficient justification—at
least prima facie—for applying the section to partitions.

17.33. Family seftlements—As to family settlements.® at present the
section does not apply, and the reasons for extending the section to such
transactions are the same as those in the case of partitions., It may be
noted that in Hindu law even in the case of grants for maintenance, a
restraint on alienation was not encouraged® A family arrancement and
a comproivise of dispute claims are not “transfers” and the section does
not in terms. apply to them.® But the principlc would be applicable
were the condition involves an absolute restraint on alienation.®

1 Hari v. Jathomeal, ATR. 1935 Sind 182, 184 (case of Will).

2 ALR. 1924 Lak, 674,

3 A.TR. 1955 Travancore 231.

4 LR, 38 Mad. 867.

5 (a) Rani Mewa Kuwar v. Rani Hulax Kuwar, 1 Ind. App. 157, 166 (P.C.):

(bY Khunnilal v. Gobinda. 33 Al 356 (P.C):
(¢) Kapura v. Madsodan Das, ATLR, 1941 Tah, 168,
& Pritami Chand v. Sundar Das. AILR. 1946 Pesh. 12.
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17.34. Compromises—Where. however, the terms of a compromise
were embodied in a decree, the legality of a convenant inseried tiiercin was
judged by the tesi of the rule in section 10. Where, therefore, in a parti-
ticn-suit the partics cntered into a compromise whereby the defendant
transferred a house to the plaintiff on the condition that though he should
be thenceforward its owner, he could not transfer it to another without
the defendant’s consent, and the plaintifi afterwards sold the house with-
out his consent, it was held that the clause restraining alicnaiion was re-
pugnant io the grant and was, therefore, void, though its terms had been
embodied in a decree.!

17.35. Recommendation s to partitions and  family  asrangements—
Having regard to the various aspects discussed above, we arc of the view
that section 10 should, by an express amendment, say, by adding a new
sub-section—~be c¢xtended to partitions and family arrangements.

17.36. Excepticn for leases—Extention recomumended to  movable
property—Thiz disposes of the main paragraph of the scction, and  the
amendments relevant to that paragraph.. There is, in the section, an
exception for leases, as tof which we have no comunenis. except that we
think that the principle of the exception should be the same as regards
hire of movablc property. We¢ recommend that the exception should
be so.extcuded.

17.37. Position as to married women—Recomnicndation—Neaxi, we
come to the proviso, We have, in an earlier Repcrt,? rcforrad to  the
proviso (o section 10 under which property can be transierrad to a married
woman who is not a Hindu or a Muslim, with a condition restraining
her absolutely from alienating during marriage.* We said i that Repert
that *this provisc is in derogation of the general rile enacted by section
19 in its main paragraph, prohibiting the imposition of an absclute restraint
on alienat:on. In our view, the proviso is not jusiitied. in view of the
growing social consciousuess in the country. Christians rod Parsis—
to whom thc proviso primarily applies,—are not less educated than others.
There is no such resiriction for other communities.  The oroviso s
linked up with section R, Married Women’s Properiy Act,  Tn our new
scheme, ils deletion is unavoidabte.”

Our recormmendation in that Report may be quoted—

“Havine taken into account the social conditions of the present
day and the considerations mentioned above, we are of the view that
in section 10 of the Transfer of Property Act, the provise relatig to
restraint eon allenation should now be removed, and we recommend
accordingly.”

In conformity with that recommendation, we recommend again that
the proviso in section 10 relating to Married Women should be deleted.

Anotiaer exception in favour of charities appcars to have been over-
looked in this scction, but it is recognised* by section 18.

1 {2} Khiali Ram v, Raghunmh, 3 ALJ. 621;
{b) Guayadin v. Syed Mumtaz {1907) 10 O.C. 136,
2 66th Report {(Married Women's Property Act), para 15.2,
3 Also see 06th Report, para 5.7,
4 As amended by Act 20 of 1929, formerly section 17 of the Act.

9.—885Law /77
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17.30, Thu: ity—~Recommcidution-—There appears to be need for
expressly mentioning in this section an exception for charities. Fr i well-
recognised that where there is a gift in favour of a charity, a rcstraint can
be imposcd upon the alienation of ine property giitzd. Not only can a
charity clit: exemption from the rule against pespetiities to the extent
allowed by law' but also it is perndssible o restrun alienation where the
object of the restraint is to prescrve the property for the charity and thus
to advance its charitable objects. Though not stated in 50 mrany words in
section 18, it is a well-recognised principle of law. In {uct, win .ection
18 exempis charities from the rule against accumulation of incomte, it gives
an indication of the policy of the law in this regard.  For these reasons,
we recominend that a specific exception should be inserted in section 10,
saviag the validity of absohute restraints where the beneficiary is o charity 3

17.37. "ihat perpetuities and the restraint on alienation are connect-
#d with cach other in their spirit may be well substantiated by the follow-
ng extract from Jarman on Wills.

“The miccessity of imposing some restraint on the power of post-
poning the acquistion of the absolute intercst in or dominion over
property will be obvious if we consider, for a moment, what wounld
be the state of a community, in which a considerable proportion  of
the land and capital was locked up. The free and active circulation
of property which is one of the springs as well as the conscquences of
comunerce, would be obstructed @ the improvement of land checked,
its acquisition rendercd difficult; the capital of a country withdrawn
from trade, and the incentives to exertion in every branch of industry
diminished.”

17.38. Poimts for amendrnient sunwmned up—Ii is now time to sum up
the amendments that we bave recommended in section 10—

(i} Addition of an Explanation regarding the meaning of “abso-
lutely™.
(ii) Extension of the section to partition and family arrangemests.
(i) Extension of the proviso (leases) to hire of goads.
(iv) Addition of an exception for transfers in favour of charities.

(v} Deletion of the proviso relating to married women of certain
communities,

17.39. Revised draft—In the light of the above discussion, we re-
commmend that section 10 should be revised as follows :—

“10. (1)} Where property is transferred subject to a condition
or limitation absclutely restraining the transferee or any person claim-
ing under him from parting with or disposing of his interest in  the
property, the condition or limitation is void except in the case of a
lease of immovable property or letting out of goods on hire where the

! Section 18,

2 (a} Mrs. Goudoln v. Venkatesun, LLR. 30 Mad. 178, 379;
{b) Buobudal v, Ghansham. 1 LR, 44 All. 633;
(e) Nizzmuddin, LL.R. 19 Hom. 264.

3 This is not a draft.

4 Jarmau on Wills, 4th Ed., pp. 250-251, cited by Gour.
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condition is for the benefit of the lessor or the person letting out the
goods ¢in hire, oy those claiming under him. . ..........

{Proviso omitted)

Explanaiion,—

A condition or lmitation which in the circumstances of the case

operates as a substantially absolute restraint shall, for the purposes of this
section, be consrtued as an absolute restraint.

“(2) Nothing in this section applies to any condition or limitation in
any such transfer of property as s mentinned in section 18.

(3) The provisions of this section apply as far as may be, 10 a parti-
tion or family srrangemeni, as they apply to a transfer und the expressions
“transferred” and “iransferee” shall be construed accordmely.

1 Section I8 applies to a transfer of property for the benefit of public in the
advancement of religion, knowledge, commerce, health, safety or any other
aobject beneficial to mankind.



CHAPTER 18
SECcTION 11
RESTRAINT OF ENIOYMENT

18.1. Introductory—We come to another topic dealing with another
type of restraint. This time, the law is concerned not with a condition or
a limitation imposing a restraint on alienation, but a restraint on enjoy-
ment or application. The matter is dealt with in section 11. The section
consists of two paragraphs. The first paragraph contains the main pro-

vision, while the second paragraph is really in the nature of an exception,
or at least in the nature of g saving,

Under the first paragraph, where, on a transfer of property, an inter-
est therein is created absolutely in favour of any person but the terms of
the transfer direct that such interest shall be applied or ¢njoyed by him in
a particular manner, he shall be cntitled to receive and dispose of such in-
terest as if there were no such direction.

Under the second pa;'agraph, \;?ere any such directions has been made
in respect of one piece of immovable property for the purpose of securing
the beneficial enjoyment of another piece of such propeF;ty, nathing in this
section shall be deemed to affect any right which the transferor may have
to enforce such direction or any remedy which he (the transferor) may have
in respect of a breach thereof. The second paragraph was modified by
the amendment of 1929 and is generally regarded as a codification of the
equitable doctrine of negative covenants, but it is wider than that.

in the case of a negative covenant,—for example, a covenant not
to build so as to obstruct a view or not to use a piece of land otherwise than
as a garden,—the court has power to interfere and the covenant is enforce- .
able. Of course, where specific relief is claimed, the grant thereof is sub-
ject to the general principles regulating the grant of specific refief,

18.2. First paragraph—The first paragraph raises no serious problems.
It is enough to point out that it applies only where an interest is created

absolutely on a transfer of property.  The general rule enacted is that gz
direction for application or enjoyment is void.

18.4. Need to decide whether absolute interest created—Tt s, however,

a difficult question to decide whether the transfer in a particular case is

absolute and therefore the condition restricting enjoyment is void as re

pugnant, or whether the transfer, by reason of the condition, is not to be
122
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regarded as an intercst “created absolutely” within the meaning of section
11. In the former case, the condition is void uader section 11, but not
50 in the latter case. The difficulty illustrated by two Calcutta cases. In a
case decided in 1954, a person conveyed certain property 1o another
person but reserved for himself a subordinate or tenancy right under the
trausfere¢c. The reservation was held to be valid. The transfer is to be
regarded not as a transfer of the entire interest of the owner, but only of-
a portion-—actual possession of the property remaining with the transferor
cn his undertaking to pay rent to the transferee. Reservation of a sub-
ordinate interest is in no way inconsistent with the propyietary interest,

In another Calcutta case,? property was transferred absolutely but a
clause in the sale-deed—the clause usually described in conveyancing prac-
tice as habendum—was so framed that the interest of the immediate trans-
feree was, in subsiance, restricted to a life intcrest. The clause was as
follows :—

“To have and to hold the said messuages fencments or dweliing
houses lands hereditaments and premises hereby granted or expressed
so to be free from all encumbrances unto and to the use of the said
purchaser Sreemari Kalidashi Devi to be held by her for the term of
her natural life as the cstate of a Hindu widow and from and after her
death to her three sons Samaresh Chandra. Mukherjee, Sikharesh
Chandra Mukherjee and Sunitesh Chandra Mukherjee to be held by
them as tenants in common during their respective  lives
without power of anticipation and after their death unto and to the

use of their respective heirs absoluiely and for ever.”

Tt was held thar the transfer was of an absolute interest and no trans-
feror can, when exccuting an absolute transfer, restrict the nature of the
interest passing to the transferee in such a manner.

In the last mentioned case, unfortunately, the conveyancer seems to
have used a inconsistent language,—first desctibing the instroment as a
sale-deed and then inserting a restrictive clanse in the terms quoted the
rule in section 11. This does not, however, mean that in every case such
a clause must be regarded as in operative. The first duty of the court,
when it i called upon to apply section 11, is to decide whether the trans-
fer creates an absolule interest. Tt is then only that occasion for appiying
the operative portion in the section arises.

18.5. Gifts—In tegard to gifts, a question would arise whether the
gift was conditional or absolute with a condition attached. It the gift is
conditional, the condition is valid; in the latter case, the condition is void.
Restrictions in an absolute grant that the grantec shall live at a particular
piace or that the property shall not pass to the grantec’> daughter,  are
void.* In ap earlier case,* where, by a trust-deed, it was provided that a
dwelling-house dedicated to the worship of the deities shonld not b2 alien-
ated for twenty years, the court gave effect to the prohibition.

1 Bejov Krishne . -.f.s--.:-ar Dnm.(.);s'r:;_. _A[_R_ 59?4 Ea] 400, 402 [il “P. Mookeries
Benusengupla Mukherjee, 1))

2 Manjutha Dbl v. Sunil Chandre, ALR, 1972 Cal. 310 (Amiyva Kumar
Mookevii, 1.3,

3 Saraiu Buala v. Jyotirmoyee, 1LR. 59 Cal. 142 (P.C.).
4 Ananth v. A. B. Mackintosh, & BLR. 60,



124

This case was referred to and commentzd upon  in another case' in
which Wilson, J., observed :

“That case decided, I think, no more than this, that therc was a
valid trust for the performance of certain worship in the dwelling-house
and as incidental fo that trust, a restraint upon partition or alienation
during the peried of the trust, and that a mortgagec with notice was

bound by it.”

18.6. Second paragraph—The second paragraph is primarily, though
not exclusively, meant for the convenient enjoyment of adjacent proper-
ties, The leading English case of Tulk v. Moxhay? illustrates the principle,
Thus, a covenant between the vendor and the purchaser that the purchaser
and his assigns shall abstain from using the land in a particular way would
be emforceable in cquity, not only against the immodiate purchaser but
also against subsequent purchasers with notice®—and this is independently
of the question whether the covenant at-law runs with the land so as to
bind even purchasers without notice. We are not, at the moment, con-
cerned with the guestion how far subsequent purchasers should be bhound
—a matter dealt with, to some extent, in section 40. For the present, it is
enough to state that the second paragraph takes out of thc operation of the
first paragraph the case under consideration. In other words, the provi-
sion 1n the first paragraph that the transferee shall be entitled to receive and
dispose of such interest “as if there were no such dircctions” which, on its
text is absolute and unqualified, is modified to the cxtent mentioned in the
second paragraph, so far as the general validity of such 2 covenant is con-

cerned.

18.7. First paragraph—1It may be noted that the first paragraph of
the section broadly corresponds to section 138 of the Indian Succession

Act, 1925, quoted below :—

“138 Where a fund is bequeathed absolutely to or for the
benefit of any person but the will contains a direction that it shall be
applicd or enjoyed in a particular manner, the legatee shall be en-
titled ito receive the fund as if the will had contained no such direc-
tion:”

That section has an illustration as follows -

“A sum of money is hequeathed towards purchasing a country

residence for A, or to purchase a commission in the army for A. or

© to place A in any business. A chooses to receive the legacy in money.
He is entitled to do so.”

18.8. Negative covenante—The second paragraph of section 11 is an
exposition of the equitable doctrine of negative casements; such. for
instance, as a right to the access of light, which prevents the owner of
the servient tenement from building so as to obstruct it. Where there
is a negative convenant expressed or implied—as, for inslance, a covenant
not to build so as to obstruct a view. or not to use a picce of land other-
wise than as a garden,—the court interfers unless its hand is staved on

1 Rajender v. Sham Chund. 1LR, 6 Cal. 106, 116, 117,
2 Tulk v. Moxhav, (1848) 2 Phill 774.

3. C.f. section 40,

4 Sectiom 138, Successoin Act.



the ground of greater inconvenience.  Thus, a covenanlt between vendor
and purchaser, on the sale of land, that the purchaser and his ussigng shall
abstain from using the land in a particular way will be enforced in cquity
against all subscquent purchasers with notice independently of the dues-
tion, whether it be one which runs with the land so as to be binding upon
subsequent purchasers at law." So, where tne owner of a plot of land sold
a part of # to another and covenanted that the land ‘‘should never be
hetcafter soid, bul let for the common benefit of both parties end their
successors,” i was held that the agreement to kegp the favd  opon was
binding belwezn the parties and their representatives. and that. ihercfore,
the person who might hold the vendee’s land, had the right 1o cuforce
the obligation against the person who might hold the vendor’s land ™

18.9. Thus, il the plaintiff sells one of his two neighbouring houses; a
stipulation in the sale-decd that the vendee should not consiruct windows
or doors to tne southern side of the house but that there should be only
Zurookas of 14" by 11 fer light is not void and is enforcenhle.”

18.10. Sevond paragraph not confined to negative  covenants—Of
course, the second paragraph of section 11 is not counfined to negative
covenants, As between the transferor and the transfecee. it svould appcar
that even affitmative covenants. if intended to securc the beneficial enjoy-
ment of a picce of immovable property are, in general, wvalid. Such
covenants arc distinguishable from easements which, if otherwisc legally
created. would bind the whole world irrespective of notice.  The point
to be madec i that as between the transferor and the transferce, even an
affirmative coxenant would be saved by the section, whatever be the
position as regards enforcement by caliming specific rclief and whatever be
the position as regards enforceability against subsequent transferces.  The
grant of specific relief would, of course, depend on circumstancos—in-
cluding even changed circumstances

18.11. Importance of covenants—The emergence of rmulti-storeyed
buildings with what are popularly known as ownership flats usually neces-
sitates covenants binding the co-owners infer se.  These covepants are
absolutely necessary for the proper enjoyment of the property by each
owner of the flat according to the true purport of the scheme.  Some-
times the legislature intervenes by passing legislation relating to “condo-
minfum” titles.s-7

Tt has been recognised ever since the time of Coke that a man may
have an inueritance in an upper chamber, though the {ower buildings and
soil be in another* But the situation is now of more f requent occar-
rence, thus increasing the importance of the subject.

U Tulk v. Moxhav, (1848) 2 Phill. 774

2 MclLeanw v. McKay, LR. 5 P.C. 327,
Dhannu Lal v, Bansidhar, ATR. 1920 Pat. 349

3 1962 Mag. L.I. (Notes) 40 cited in the Yearly Digcost,

4 McLean v. McKav. T.R. 5 P.C. 327, 337.

5 Condominium Act, 1970 (No. 54) {Newfoundlaind) .

6 Act of respecting the co-ownership of immovables. Statutes of Quebec (10/9),
7 Condominium Ordinance North-West Territorias ( 19A9Y,

8 Code on Littleon, 48b. See further Swureill Enterprises Propricsary I'd. v. B
Bros. Trading Co. Proprietary Lrd., (1971) 45 A LJ.R. 202, crmer
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18.12. Common instances—The most common instance of the ruie
embedied in the second paragraph is to be found in those cases where a
person who owns a house and adjoining land and sclls ihe land, enters
into a covenant with the purchaser that the latter shali keep a portion of
the Jand transterred vacant and free buildings, so as not to obstroct the air
aird light of the vendor's house.  Such a covenant, being one intended for
the beneficial unjoyment of the vender's house, is cnterceable, as  against
the purchuse.’

18:13. Arbiirary condition—A covenant which is rot made for the
bencficial enjovinent of the lransferor’s properly, but is mercly an arbit-
rary condition imposed for its own suke. is not enforceable against the
teansteree. and i letrer may Iguore ii; e.g., a covenant (0 use the frans-
ferred land as a gurden, 4 covenant to build a sceond stoTy, a covenant to
improve the transferred land, There are affinmative covenants which
can be rarely cuforced against the transferee,

18.14. Engiish faw—Iin Englind. it was consideryd to be an impor-
tant coniributicn of eguity that subject to certain conditions the burden of
covenmants couid be zssipmed.  This is. of. course, confined lo restrictive
covenants.

With e geowth of population, the law relating to restrictive cove-
nants affccting the user of land has been developed.  The cases range
themselves conveniently under one or other of two heads, but  under
which the particular instance is to be classed is a matter of great dificulty,
depending as it does upon a consideration of al lthe facts. Land may be
sold upon terms which make the restrictive stipulations a bargain between
the immediate contracting partics, who are at liberty to vary the terms
of the contract hetween them® and this they may do ecither in cxpress
terms or by waiver or acquiscence will generally be limited in  eficer to
the particuler breach®  And benefit of  covenants  of this  descriplion
may be made 10 run with the lund at Yaw and in equity,* although the
burden can only be made to run with the land sold in equity.® On the
other hand. there mav be what is known as a building scheme which con-
fers a right upon purchasers of lots to sue purchasers of other lots for
failure of observe restrictive stipulations relative to the use of land® And
in this casc the common vendor cannot dispense with the conditions or
refuse to observe them.?

18.15, Mistory of the section—Tt may be noted that while affirmative
cavenants, that is to say, covenants (o compel the enjoyment in a parti-
cular manner- arc not, in general, enforceable against subscguent (rans-
1 See Tuik v. Moxkhay, (1848) 2 Phiil. 774, Me-Lean v, McKay, 1.R. 5 P.C. 127,
2 Rupala v. Cowlishaw, 11 Ch. D. 866,

Osborne v, Brodiev, (1903) 2 Ch. 446,
2 Sayers v, Coflver, 28 Ch. D 103;
Knight v. Stmmonas, (18961 2 Ch. 294,
% Rogers v. Hosepood, (1900) 2 Ch. 388,
3 Haywood v. Burnswick Permanent Benefit Building So¢., 8 QB 493,
% Rowell v. Sarchell, (1903) 2 Ch. 212,
¥ Spicer v. Martin, 14 App. Cas. 12;
I re Birmingham and District Lend Co. v. Allday, (1893) 1 Ch. 342,
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erees, they are still enforceable between the transferee and the transferor.
Biivre 1929, the sccond poragrapn o) sicver 11 rend as follovs —
“Nothing in this scction shall be deemed to affect the right to
restram, for the Leaciicial wijoyment of one  piece of immovable
property, the enjoyment of another picce of such property, or to com-
pel the enjoyment thereof in a particular manner,”*

The amendment of 1929, although it madc a verbal change in this
paragraph, did not restrict its scope and was not, in fact, intended to res-
trict 1ts scope. A chatiy> of substance was intended only in section 40, that
is to say? as regards on{roceability against subsequent transferces. —

The first paragraph of section 40, before iis amendment in 1929, also
contained the words “comp2! its  enjoyment”-—words which  were wide
enougn to apply to aflirmative covenants. After the amendment which
omiticd these words, an afiirmative covenant cainot be enforced azainst a
purchascr from o transferec and only a negative covenant can be cnferced,
provided that the other conditions in scetion 40 are satisfied.

18.16. Aliahabad case—An Allahabad casc”. thougn decided under the
pre-amendment section, supplies factual material which can be  used in
ilustratiop of the amendment. In that case, the purchaser cotered into a
covenant to pull down, when required by the vendor, roems for u pussage
between the house of the vendor and the house purchased by the purchaser.
This covenant was held o be enforceable against the purchaser under sec-
tion 11, second paragraph. and against the transferes from the purchaser
under section 40, as it stood then. After the amendment of 1929, o3 Mulla
has pointed out?, the covenant can still be enforced againet  the inunediate
purchaser—no change is made by the amendment in section 11—but, being
an affirmative covenant, it cannot be enforeed arainst o purchaser from the
vendee, )

18.17. Exceptions to the rule against restrictive  enjovment—There
are several cxceptions to the general rule that conditions restrictive of the
enjoyment of the absolute interest are void. Covenanis or other obligations
annexed to the ownership of property may control the enjoyment of pro-
perty. They seem to fall under the following principal categories,
namely 1——

(i) Euasements;

(ii} Covenants running with the land;

(iii) Restrictive covenants,

{(iv) Personal covenants; _

(v) Contractual obligations annexed to the ownership of property.

18.18. Brief discussion—A briel diseussion of each cutegory follows :

(i) Where property is subject (0 an caseinert, the casement is enforce-
able against the purchaser.  Creation of easoments and the general subject
b casements are outside the province of the Fransfer of Property Act.

(i) Certain covenants run with the land.

1 Mulla (1973), pase 102,

2 Mulkd (1973), p. 102

3 Nandgopal v. Batuck Prasad, ALR. 1932 Ajl 778,
4 Mulla (1973), nage 105,
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The definition of this concept in England’, is as follows :—

“A coveinant runs with the land when tihe benefit or buiden

of it, whether at faw or i cquity, passes to the successors i il
-
of the covenantee or the covenantor, as the case may be.

Altheugh, in Tndiu. itheore is no disiinction between  law and cquity,
this provision is helpful as cxpleining tha  concept of  covcnants runming
with the land. Many covennnts of the lessce run with the land.  ‘then
there are covenants for tille created Ly statute in the case of sale of land and
anning with the land in Tadic?,

(it} A restrictive coveruit restrains the covenantor from putting his
property to certain specified rse. An affirmative coverant comp s im to
enjoy the property in a specific’] marner. A covenant to  keep the land
uncovered with buildings is 2 Cuumple of the former: o covenant 1o dig a
well on the land for the suppiv of water to the dwzlling house of the cove-
nantec is an example of the intrar,

Ordinarily speaking, th “rd 2 of an affirmative covenant dogs not
run with the Jand.  TIn contras.. ine burden of a restrictive covenant is trans-
ferred to the subsequent transferces, subject to certain requirements. Daove-
lopments in England in this field are represented by three leading cases,
namely :

(2) Tulk v. Moxhay',
(b) Austerberry v. Oldman Corporation*:
(¢} ‘Haywood' cases.

The pesition in eguily wnder the rule in Toll v, Moxhay, az modilied
and interpreied by later decisions. was thus stated by Maitlandé

“Any one coming to the land with notice actual or construc-
tive of a covenant entered into by some previous owner of the
land restraining the use to be made of the land. will be prohibited
from deing anything in breach of that covenant.™

It is now well setfled that affirmative covenants are not cnforceable
against the fransferees of the land, even where they have notice. But they
are hinding on the covenators.” '

(iv) Personal covenants cannot be enforced against transferecs. This
is so even if they have notice.¥ However, this does not affect their validity
as between the immediate parties.

(v) Contractual obligations annexed to ownership are illustrated by
an obligation underlaken under a contract of sale.

18.19. Covenants jor supply of goods—Covenants in leases for the
sole supply of goods sold on the lcase premises have often come up before

1 Section 80. Law of Property Act. 1925, !
2 Section 55(2) of the Aci. ¥
3 Tulk v. Moxhav, (1848) 41 ER. 1143. )
4 Austerbarry v. Oldham Corporation. (1885 28 29 Chancery Division 750.

5 Haywoed v. Burnswick Permanent Ruilding Socierv, (1881} 8 Q.B.D. 403,

¢ Maitland, Equity {2nd Ed.), page 163.

T Wolverhampton Corp. v. Emmons, (1901} 1 K.B. 151,

8 Lomdon Country Council v. Allen, {1974) 3 K.B, 642,
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English ceurts. In an English case decided in 1969,' Lerd Denning M. R.
discussed the aspect of restraint of trade. 1f a person oui of possession is
fet into posscssion by an il company on the terms that he has to e him-
self 1o that company—in the sense that he has to take all his supplics from
that company—such a tic was described as good by Lord Dcnning. Omn
the other hzid, if an owner in possession ties himself for more than 5 years
1o take oil supplies from the company, that is an unreasoneble res.ruint of
trade and s invalid.

The relutionship between the restraint of trude doctrine und the cove-
nant also cerme up before a court in New South Wales, Australia”  An
action between covenantee and covenantor imvolved a covenant executed
by a purchoscr of land not to use the property for the sale of wine products
sold or produced under the name “Dalwood”. The covenant was pot cap-
able of benefitting the land of the covenantor, though the land was retained
by him. i was hekl that only covenants in leases and vovepants which
beneiited retained land were excluded from the operation of the doctrine
of restraint of trade.

18.20. fncompleteness-—There appears to be a certain  amount of in-
completenicss in the second paragraph of section 11. Before the amend-
ment of 1929, it was clear® that both the right to restrain  the  enjoyment
and the right to compel the enjoyment in a particular manucr weve saved,
This does not appear very clearly in the section after its amendment, We
have gome through the Statement of Objects and Reasons* and the Report
of the Seleci Committee, relating to the amendment of 1929, but, with res-
pect. it does not give any adequate reasons why the benefit of this clarifica-
tion was sourht to bz sacrificed.

Whatever difficuliies might have been felt in  scction 10, there was
hardly any nccessity to dispense with those words in the second patagraph
of section 11, which at least made it clear that both affirmative and nega-
tive covenants were intended to be covered. Having regard to the fact that
conveyancing in India is not in a very advanced stage of perfection and also
having regard to the fact that there is a likelihood that a controversy,—if
it has not arisen so fur,—might arise by reason of the terseness of the
language, it appears to be desirable to make it clear that an affirmative
covenant is not invalid as befween a transferor and transferee under section
11, second paragraph. In fact, this was the object of the Select Commitice,
namely, to make it clear that “although an affirmative covenant is not, by
itself, invalid as between a transferor or a transleree, negative or restrictive
covenants only can be specifically enforced against other parties™. 1In so
far as section 40 is concerned, the amendment of 1929, no doubt, follows
the trend of later English cases.® But in so far as the amendment, as a
matter of language, makes it less clear than before that section 11. second
paragraph, was intended to cover both the types of covenants, it was not,
in our opinion, properly executed. Tt is not without some effort that one
is able to spell out from the paragraph, as amended, that both the types of
covenants are covered. Readers might not immediately perceive the diffe-
rence between the phraseolngy of section 11 and section 40. Even if they

1 Cleveland Petrolewm v. Dartatones, (1969) 1 All. ER. 211,

2 McGuigan Investment Proprictary Limited v. Dalwood, Winevard Proprietar
Ttd. (1970) 1 New Southwales Reports 686. ’ P i’

3 See “History of the section”, swpra.

4 Para 1821, infra,

5 Haywood v. Burnswick Builiding Societv, 8 Q.B.D. 403,
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perceive the difference, they might not be readily able to spell cut the effort
of that difference. In any case, there appears to be hardly any harm if the
position is made specific on the point discussed above. ’

18.21. Statement of Objects and Reasons—In the Staternent of Objects
and Reasons to the Amendment Bill it was stated—

“Sections 11 and 40 of the Act 1efer to afirmative and negauve cove-
nants in a transfer. Section 11 refers to rights as between u transferor and
transferee, while section 40 relates to the rights of third parics against
transferees. The words ‘to compel is enjoyment’, used in the second para-
graph of section 11 and in the first paragraph of scction 40, indicate that
affirmative covenants for the bepeficial enjoyment of one piece cf the pro-
perty of which the other piece has been transferred can in all coses be en-
forced. The paragraph scems to have been based on the observations of
1ord Cottonham in 2 Ph. 774, a case decided in 1848. But in luicr Bug-
fish decisions such as 8 Y.B.D. 403, the observations in that caze wuere not
approved, and it is now settled that except in certain special cass affirma-
tive covenants cannot be specifically enforced. Thus. in (1885) 29 Ch. D.
750. a covenant to spend money on the land was held as not binding on
the purchaser of the land, although he had notice of the sam2. Indum
Courts have followed the same principle.” We propose that the  sccond
paragraph of section 11 and ihe first paragraph of section 40 couid be
amended as to make it clear that, although an affirmative covencats is not,
by itself, invalid as between a transferor and transferee (section 11). nega-
tive or restrictive covenants only can be specifically enforced Hpaunst a
thirl person (section 40) .7

The amendment unforfunately does not improve the second paragraph

in point of precision. One cannot help observing that it makes it less pre-
cise than before.

18.22. Need for change—Having regard to what is stated above. we
are of the view that section 11, second paragraph, should be amplificd so

as to make it clear that it applies to affirmative as well as to negative cove-
pants.

18.23. Charitv—TFurther, there should be an exception for charites,
as in section 10, as proposed to be amended.®

18.24. Re-draft of section 11-—1In the light of the above _discpssinn,
we recommend that section 11, should be revised on the following lines

Revised section 11

{1) Where, on a transfer of property, an interest there 1o i created
absolutely in favour of any person but the terms of the transfer direct that
such interest shall be applied or enjoyed by him in a particular manner, he
shall be entitled to receive and dispose of such interest as if thire were ne
such direction. '

(2) Where any such dircction has been made in respect of onc piece
of immovable property for the purpose. of securing the beneficial enjoyment

127 Bom. LR 73; 1925 Bom, 183
2 Staicment of Objects and Reasons.
7 See discussion os to section 10 supra.



131

of another piece of such property, nothing in this section shall be deemed
to affect any right which, the transferor may have io enforce such direction
or any remedy which he may have in respect of a breach thereof; whether
such direction restrains the enjoyment of the first mentioned property in o

particuler munner or compels the enjoyment thereof in a  particular
manuner.

[Also add Exception for charity,i-' as in amended section 10].

1 Para 17.39, supra.



CHAFPTER 19

CONDITION MAKING INTERST DETERMINABLE ON
INSOLVENCY OR ATTEMPTED ALIENATION
SEcTION 12

19.1. Sectivit 12, first paragrapi-—The powcr of thy (rarsteror (o m-
pose coaditions while making a  wransfer of property is  weericied by a
further provision contained 1n section 12 which mvalidates «wo kinds of
conditions or limitations—(i) a condition or limitation wlicit Les any
interest 1o cease on the person becoming insolvent; (i) a condition or jimi-
tation making any interest fo ceasc on 4 PErSoOn ndeavouring to wansfer
or dispose of the same. The reasons for invalidating the cuadition in cach
case may be staied. In the first case, the consideration Js not a purely legal
one, and the aspect of public pelicy involved is of greater imporiniee than
in the second case.

~ The law does not consider it proper that while 2 porson should, in
other respects, enjoy an intcrest in an unrestricted —manncr, that interest
should cease as soon as he becomes insolvent. Such a provisien, if recog-
aised, would practically defeat the law relating to insolvency. il it were
to be permitted in an unqualified form, a time would coms when no pro-
perty would ever become available on insolvency to the creditors, becuuse
every person would get such a condition inserted in a transfer.  { may not
help the transferee directly, but at least it would defeat his poteniind cre-
ditors on insolvency.

19.2. Section 12, first puragraph—Interest terminable on altenaiion—
The sccond condition sought to be invalidated by section 12, pertains to
alienation. An attempt to transfer or dispose of an intersst reserved or
given to a person should not be made a ground for termination of the inte-
rest, the rationale here being that such a condition would be repugnunt to
the nature of the interest. The law favours the circulation of propcrty and
if an interest is once transferred, the transferee should further have power
to transfer it. In any case, the transferor is not allowed to create, by pri-
vate contract, a non-transferable interest and thus add to the list of things

which cannot be transferred.”

19.3. Section 12 compared with section 10—Since the subject of res-
traints on alienation has also figured in section 10, it would be useful to
point out that section 12, first paragraph, is in some respects wider than
section 10. Section 10 applies only to restraints which are absolute—as
the text goes,—or restraints which are substantially absolutc—as inter-
preted by judicial decisions. In section 12, however, a partial restraints
also seems to be covercd. It may also be stated that section 10 deals with
a condition against alicnation in the abstract, while section 12 is confined to
conditions or limitations which expressly provide for cesser of an intcrest
on ap endeavour to transfer or dispose of the same.

]9.%.. Section 12,_ first paragraph and English low—TJt may be noted
that section 12 enunciates an exception to the general rule enacted n sec-
tions 31 and 32, which providc that an interest “may be created” with the

1 Section 6.
132
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condition super-added that it shall cease to exist on the _happening of an
uncertain event. Out of the range of permissible  conditions, section 12,
first paragraph, takes out two kinds of conditions.

19.5. English law in regard to fnsolvency—It is to be noted that in
regard to insolvency, the section departs slightiy from the English rule, A
provision terminating the interest on bankruptey is 2 common forfeiture
clause in English conveyances.' But 3 man cannot settle property on him-
self, determinable on bankruptcy. A sctilement so made is void, it being
fraudulent for a mun so to deal with his preerty as to disappoint the just
claims of his ereditors.*s.

19.6. Succession Act—The law is ulso differcnt under the Indian Suc-
cession Act. Section 120 of that Act recognises the legality of a condition
termizating an intercst on insolvency.  Tf “an estate is bequaathed to A,
unti! he siol take advantage of the Acl for the relief of fpsolvent debtors,
and after that to B, B’s intcrest in the bequest is decluared to be contingent

until A takes advantage of such a law”. So says onc of the illustrations of
section 120,

19.7. Problem arising on second pardgraph-—So much as regards the
first paragraph of section 11. We shall now deal with an important ques-
tion that is raised by the second paragraph of the section. Operating as un
exception to the first paragraph, the sccond paragraph saves condifions in
a lease which ure inserted “for the benefit of the Ifessor or rhose claiming
under him”. 1t is well-known that conditions are often inserted in leases,
prohibiting or restricting the lessee from assigning the lease or subletting
the leased premises. While in the absence of such a condition, the assign-
ment or sub-leasc would be permissible under the Actd, that position is
expressly made subject to a contrary provision in the lease.® Now, when
such a condition is expressly inserted in a lease, the question arises whether
it is to be construed as one intended for “the benefit of the lessor” within
the meaning of the second paragraph of section 12. At first sight, it would
appear that® the answer should be in the affirmative and that there can
hardly be any doubt on the subject,

It would appear, however, that a Caleutta case throws some doubt on
the subject.®* Though the observations in that case were, strictly speaking,
obiter, they have, with great respect, created some confusion,

! Bramdon v. Robinson, 18 Ves. 429,
Natton v. Mav, 3 Ch, D. 148, 152;
In re Machu, 21 Ch D. 838,
Im re Bedasons Trusts, 28 Ch, D. 523,
Mealfe v. Meicalfe, 43 Ch. D. 633. C.A. (1891) 1 Ch. 1,
White v, Chinry, LR. | Eq. 372; Liyod v. Livod, LR. 2 Eq. 722, )

2 Compare the Presidency Towns Insolvency Act (3 of 1909), section 9, clause
(b); Provincial Tasolvency Act (5 of 1920), section 6, clause (b). -

3 Hormusji v, Dadabhay (1893) I.LR. 20 Bom. 310.
(Case decided on 30th September, 1895, after the act ha
the Bombay Presidency on 1st January, 1893).

4 Section 120, Indian Succession Act, 1925, Dustration (vii); Section 107 of the
Indian Sueccession Act (10 of 1865), paragraph IIL

distinguishing

d been cxtended to

5 Section 108(j).

6 Section 108, opening lines.

7 See para 19.29 (infra).

8 Nilmadhab v. Naruttam, 1L.R. 17 Cal. 627 (See infra).
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19.8. Effect of covenuiv on validity of assighment—FEven if the point
just now mentioned is kept aside, there yot  remains to be  considered an-
other point alse arising out of tic sccond paragraph on the same subject. \f
such covenapts against assignment of a lease are viclated, und an assign-
ment or a sub-lease is made in violation thereof, is the assienment or sub-
lease ineffective? In other words, assuming that a condition prohibiting
an assignment or sub-lease is ouc for the benefit of the lessor and therefore
not invalidated by section 12, does it so operate as to render the assignment
or sub-lease void?  One would have thought, that to this question also, the
answer should be in the affirmative.  But it would appear from the reported
decisions, to be discussed presently. that while one view on the subject is
that the assignment i void, another view would merely recognisc a right
to damages in favour of the lessor for breach of the covenant, at the same
time treating the assigiment ss valid notwithstanding that it is in violation
of an express covenant.

19.9. Aspect of power of re-entry—At this stage, it is also necessary
to refer to the law relating to forfeiture of leases. Under the Act® the
mere fact that the lessec commits breach of a covenant of the lcase does
not, in general, suffice to confer a right on the lessor to forfeit the lease.
It is further required in general that the covenant should state that the
lessor has a power to re-enter the premiises for brench. This restriction
seems to have been inserted in viow of the hardship that may be caused to
the lessee by a forfeiture. This general rule applics to coverants agaiust
assignments, as well as to other covenants.

The scope of this rule is restricted to cases where the lessor proposes
to forfeit the lease. It has, in the scheme of the Act, no express relevauce
to—(i) the question whether the covenunt in valid as between the lessor
and the lessee, or (ii) whether the covenant is to bhe regarded as for the
benefit of the lessor, or (i} whether action taken in breach of the cove-,
nant would be legally recognived and what, if any, would be the legal reme-
dies for ihe breach—leaving aside forfeiture, for which, as alrcady stated,
the covenant must contain an cIpress power of re-cniry.

‘Now, what has happened is that the requirement that there should be
a power of resertry, which, according to the scheme of the Act, is relevant
only in the context ofa cleim to forfeit the lease?, has somehow been con-
sidered fo be relevant also [or deciding the other queries listed in the
timmediately preceding discussion.  The view is sometimes taken—expressly
or impliedly. that where there is no power of re-entry, theri an assignment, in
breach of a covenant to assien is valid, gvg asignment, though the lessor can
sue the lessee for damages. This view has been taken in a later Caleutty case?,
holding that an assignment in  breach of such a covenant is nevertheless
vaiid. There is no claborate discussion of the various aspecs.

19.10. Three shades of view—Thus, case law reveals three shadis of
opinion-—
{i} the covenant is void;

1 Section 111 (3}, Para 19.13 infra.
2 Para 199 supra.
3 Basarar ANl Khan v. Monirullaa, 1LR. 26 Cal. 745, 746,
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, (ii) the covenant is valid, but the assignment is also wvalid even -
though in breach of the covenant;

(iii} the assignment is void.

19.11. Later Calcutia case—The extreme view that the covenant is
void, which was taken in the earlier Calcutta case, was not approved by the
same High Court in a judgment of a Division Bench consisting of Jenkins
C.). and Mokherjee .2 That Bench at least held that the covenant was valid,
though it did not regard it as nullifying the assisnment.

19.12. Madras view—In a Madras case,” Bhashyam Ayyangar, J.,
dealing with the question of forfeiture, cxpressed himself sirongly against
the Caleutta view in these words—Moore J. concurred with him

“The stipulation that the lessee shall have no right to transfer his
interest is clearly one intended for the benefit of the lessor and it would
v o able 10 hold, following the dictum in Ni Madhab Sikdar .
Naratiam Sikdart that the condition against alienation cannot be said
to be for the benefit of the lessor and hence it is void under the provi-
stons of section 10 of Act IV of 1882. The stipulation against alicha-
tion is not void “but valid (Vyankatrayya v. Shivcambhat)s and if the
plamtiffs had sued for an injunction to restrain the defendants’ assigner
from making the assignment or sued for damages for breach of the
stipulation, they would have been entitled to the remedy sought for (Jivan-
das Keshavji v. Framji Nanuabhai®, Tamaya v. Timang Ganjaya,T Me-
Eacfiaran v. Colton,* and Foa on ‘Landlord and Tenant’ 2nd edition, page
211). It may also be that a transfer by the lessee, absolutely or by
way of mortgage or sub-lease, in breach of the covenant not to alienate,
will be void as against the lessor and he may realise arrears of rent due
by the lessee, by attaching and seiling his interest in the lease as effectu-
ally as i there had been no transfer by the lessee and the transfer will
also be inoperative to secure to the transferee, as acainst the lessor, the
benefit of the lessor’s contract under section 108(c) of the Transfer of
Property Act.”

10.13. Other provisions in the Act--Under section 1711(¢), 5o far ag is
material, a leasc of immovable property determines by forfeiture, that is to say,
in case the lessee breaks an express condition which provides that on breach
thereof a lesser may re-enter and the lessor or his transferee gives notice in
writing to the lessee of his intention to determine the Jease.

Under section 108(f). so far as is material, in the absence of a contract
or local usage to the contrary, the lessee may transfer absolutely or by way
of mortgage or sub-lease the whole or any part of his interest in the property

I Nilmadhab v. Narattam. (1890) LL.R. 17 Cal. 826.
2 Basarat Ali Khan v. Manirulla (1909) LL.R. 36 Cal. 745, 746, followed in
8. K. Roy Choudhnry v. A, T. Khan, (1960) 65 Cal. W. N 1050, 1052,

3 Parameshri v. Vittappa, (1903) LLR. 26 Mad. 157, 161 {Bhashyam Avvangar
& Moore, T1). '

4 Nil Madhav Sikdar v. Naratram Sikdar UL.R. 17 Cal. 827.
5 Vyankeiragva v. Shivrambhat, TL.R, 7 Bom. 256.
6 Jivandas Keshavii v. Framji Nanabhai, 7 Bom. H.C.R. (A.CT.) 69,
T Tamava v. Thnana Ganjaya T.LR. 7 Bom, 262, 265,
& McEacharn v. Colton, (1902) AC. 104 (P.C.).
13—8B5Law /77
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and any transferee of such interest or part may again transfer it. The lessee
shall not, by reason of such transfer, cease to be subject to any of the liabilities
attaching to the lease.

19.14. Confusion between right of forfeiture and validity of assignment
—The cuse law discussed sbove shows tiie uncerluinty. it would seem tnat the
difficulty has arisen because a confusion has been made between the lessor’s
right to forfeit under section 111(g) ,—for which the Act requires an express
provision {or re-entry—and the effect of the breach of the prohibition against
assignment on the validity of assignment—a matter on which section 111 has
no relevance. The point 1o be determined is the meaning of the words “for
the benefit of the lesser” in sections 10 and 12.

19.15. Calcuttd case—The earlier Calcutta case" is often cited in sup-
port of the narrow construction of *“for the benefit”. But what that case decid-
ed was that the comipulsory sale of the lessee’s interest in cxecution of a decree
obtained against the lessee was valid. The observation that since there was
no right of re-entry, tha condition against alienation was not for “the benefit
of the lessor”, was obiter. From other points of view also, this observation
was obiter, because the lessor did not sue to declare the assipnment as void,
but sued for a declaration that the lease was forfeited. That relief he obvi-
ously could not claim as there was no power of re-entry.

19.16. Position under case law in India—The position then secems to be
that while (i) the earlier Calcutta view would invalidate the very covenant,
(ii) the later Calcutta view would recognise it to the extent of permitting a
grant of damages, and (iii} observations in the Madras judgment would not
only permit the grant of damages, but also validate the covenant and nullify
the assignment—though, of course, forfeiture cannot be ordered in the absence
of a provision conferring a right of re-entry.?

19.17. Anomaly caused by Calcutta view—Apart from the position under
case law, the question should be examined on the score of principle. What-
ever be the reasons in cquity for denying the right to forfeit a tenancy in the
ahsence of an express clause conferring a power of re-entry, is there suffi-
cient justification or juristic reason for recognising the assignment as valid,
where there is a valid covenant against it 7 The anomaly of taking such a
view could be illustrated by taking a hypothetical case. "A lessor who is a
vegetarian creates a lease in favour of A, who is also a vegetarian;
the lessor inserts a covenant that the lessee shall not assign
the fease to a non-vegetarian. There is no express provision for re-entry.
The lessee attempts to assign the lease to a non-vegetarian. Is it adequate
justice if the lessor is merely given the right to compensation for the loss
caused ? In its verv mature, such a loss cannot be adequately estimated in
terms of money. Tt is true that before the assienment the lessor could have
sued for an injunction, but what is to happen if the assignment has already
been executed by the lessee 7 To take the position that such an assienment
is valid notwithstanding the covenant and that the lessor can sue only for
damaces—even if such a position is supported by a few cases—is nat really
doing snbstantial justice, Substantial justice. it is ureged. would he better
achieved if the lessor has a right to get the assienment set aside —without. of
course, forfeiting the lease. The assignee will not, under such a provision,

1 Nil Madhov v. Narattiam, (1890) LR, 17 Cal. 827,
2 Section 111 (p).



137

get the right to occupy the premises, It inay be that the lesses is not interested
in the lease. If so, the lessee can surrender the premises. The doctrine of
equity which gave birth to the provisions against forfeiture, does not neces-
sitate the further position that the assignment must also be recognised,

_ 19.18. English law—1t is usually stated in the commentarios on the Act
that in English law, in the absence of an express covenant providing for re-
entry, the assignment is valid. This does not, however, appear to be a
totally accurate statement of the position. The case of Commissioners of Works
¥. Huil' is one of the cases cited in support of the proposition. But actually
in that case the clause prohibiting assignment provided for forfeiture and
proceedings of the lessor against the assignee for ejectment were successful.
The case of Williams v. Erle* was one relating td the question of damages.
Other cases also do not directly relate to the validity of the assignment,

19.19. The assumption that in English law in the absence of a power of
Ie-entry an assignment is valid seems to be debatable. Of course, a lease
may contain an express proviso for re-entry or forfeiture by the landlord
on specified events.  Such a proviso leaves it optional to the landlord whet-
her be will exercise his right of determining the leasc upon a cause of
forfeiture arising. The lease is not void but voidable, and only the landlord
can avoid ith,

19.20. Aspect of condition—But English law also recognises the rule
that the lease may be made determinable withour an express proviso for re-
entry, if the event specified is a' “condition” subject to which the term was
created! and the event happens.

In this context Enplish law makes a distinction of much the same nature
found in the law relating to sale of goods between condition and warranty,
It the clause which is put forward constitutes only an “agreement” on the
part of the lessee to do or not to do a specific act, and if the clause is not
tantamount to a “condition”, the landlord cannot re-enter for breach of it
except under an express proviso for re-entry. It will thus be obvious that
even in the absence of a proviso for re-entry under English law, a stipulation
in a lease may amount to a condition and in that case the lesser is even allow-
ed to terminate the lease. Now, if the lessor is competent to terminate,
then it follows that in the case of a covenant against assignment being broken,
the covenant (if construed as a condition) gives the lessor the right to nullify
the assignment. If he has got the right to forfeit the lease, it follows that he
is competent not to recognise the assignment. In fact, the true position in
English law seems to be that since forfeiture is a matter Stricti juris, an assign-
iment which is void does not give cause for forfeiture ipso facto.! Of course,
where a covenant against assignment or underletting with a proviso for re-
entry on breach of covenant is broken, the lessor can either re-enter for the
forfeiture or sue for damages for the breach. The option is his, subject to
the provisions as to relief against forfefture. It is also true that an assignee

1 Commissioners of Works v. Hudl, (1922) 1 Kings Bench 205; (1921) AN ER.
reprint 508; 3 Halsbury, 3rd Ed., Vol, 23, page 663,

2 Williams v. Erle, (1868).

3 Halsbury, 3rd Edition, Vol. 23 pages 665-666, para 1389; Jardine v. Attorney-
General for Newfoundland, (1932) A.C. 275 (P.C.) and other cases.

4 Halsbury, 3rd Edition, Vo, 23, page 666, para 1390,

5 Doed Llvod v. Powell, (1826) 5 B. & C. 308, 313 Malsbu , 3rd Ed., Vol 23,
page 630, footnote (1). ry'
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in possession must comply with the stipulations of the lease notwithstanding
the want of the landlord’s consent requisition under the clause against
assignment.’

19.21, Injunction—But the very fact that the breach of a covenant
against assignment or underletting may be restrained by injunction? shows
the attitude of the law. It has also been held that the law will restrain the
breach of a covenant not to assign without the landlord’s consent,® ‘This is
in contrast with the refusal of the law to grant specific performance in some
cases such as breach of a covenant to repair or of a covenant to build, the
assumption being that in such cases damages would be, in general, an ade-
quate remedy. In short, the whole trend of the judicial attitude in England
would seem to be in the direction that there is no categorical rule that every
assignment in breach of a prohibition in nevertheless valid.

19.22. Equity—The jurisdiction of equity by way of grant of injunc-
tions, tfo restrain the alienation of property (in the largest sense of the word)
is certainly exercised where the grant of the injunction is indispensable to
secure the enjoyment of a specific property or to presegve the title to such
property or to prevent frauds and irremediable injustice. It is on the same
principle that courts of equility refuse to grant a relief against forfeiture for
the breach of a covenant not to assign a lease without the landlord’s con-
sent, because from such breaches it is not possible to make a clear estimate
of damages.*

19.23. Equity's attitude towards forfeiture—It is to be noted that the
principle which governs the court in granting relief against the forfeiture of
lease is that the court will grant relief only where the court can give compen-
sation in lieu of the forfeiture. Therefore, in general, equity granted relief
only when the forfeiture clause in substance was merely a security for the
payment of a monetary sum. Save in very exceptional circumstances, no
relief was granted against forfeiture for breach of a covenant not to underlet
without consent.

No doubt, forfeiture in England, as in India, is now governed by
statutory provisions,® but the point to be made is that equity did take into
account the aspect of compensability in exercising jurisdiction concerned with
the consequences of an assignment of leases.

19.24. Story’s view—The following exposition of the position by
Story is instructive” :

“1324. Be this as it may, it is clearly established, that courts
of equity will not interfere, in cases of forfeiture for the breach of
covenants and conditions, where there cannot be any just compensa-
tion decreed for the breach. Thus, for example, in the case of a
forfeiture for the breach of a covenant, not to assign a lease without

1 McBacharn v. Colton, (1902} A.C. 104 (P.C.).

2 McBacharn v. Colton, (1902) A.C. 104 (P.C.).

3 Story, Equity Jurisprudence (1919), page 369, para 305.

4 Barrow v. Isacs & Sons. (1891) 1 Q.B. 417.

5 Barrow v. Isacs & Sons. (1891) 1 Q.B. 417,

6 Section 146, Law of Property Act, 1925,

7 Story, Equity Turisprudence (1919), para 1324, 1324a, 1324b.
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licence, or to keep leasehold premises insured, or to renew a lease
within a given, time no relief could until lately have been had; lft:n‘
they admit of no just compensation or clear estimate of damages.

“1324a. The power of courls of equity to relieve lessces from
forfeiture for breaches of covenants in leases was enlarged by the
22 & 23 Viet. ¢.35, 5.4, which gives the courts : power to relieve
against forfeiture for breach of a covepant to insure, where no loss
or damage has happened, and the breach has been committed through
accident or mistake, and an insurance has been duly effected at the
time of application. But this relief can only be given once, nor can
it be given at all where a forfeiture shall have been already waived out
of court in favour of the person seeking the relief.

“1324b. Further, by the Conveyancing Act, 1881, s. 14, the
rigits of re-entry or forfeiture for breaches of covenant are limited.
For it is provided by that Act that previously to enforcing these rights
by action or otherwise, the lessor must serve on the lessee a notice
specifying the particular breach complained of, and if the breach is
capable of remedy, requiring the lesses to remedy the breach, and, in
any case, requiring the lessee to make compensation in money. [If the
lessee cither remedies the breach, or makes compensation in money,
no right of re-entry or forfeiture will arise. Further, if the lesser pro-
ceeds to enforce his right of re-entry or forfeiture by action or other-
wise, the lessee may apply to the court for relief, which the court may,
having regard to ail the circumstances, grant or refuse at its discretion.
Bnt the Act excludes from its operation : (1) Covenants or conditions
against the assigning, underletting, parting with the possession or dis-
posing of the land leased.”

19.25, Judicial attitude under section 146, L.P. Acs—Evén so far as
section 146 of the Law of Property Act is concerned, in England, it has
been pointed out? by Harman J. that the power to grant relief to an assignee,
where an assignee is in breach of a covenant not to assign, “remains a
jurisdiction to be exercised sparingly, because it thrust upon the landlord a
person whom he has never accepted as tenant”.

19.26. Need for change—Reverting to the topic of validity in India,
we do not see any reason why the assignment should be regarded as valid
merely because the conveyancer has not inserted a clause for re-entry. The
‘insistence of the law on such a clause may be understandable where the
question is of forfeiture. There is, however, no reason for such an insis-
tence where the question is as to the validity of the assignment in breach
of a covenant. Ordinarily, a covenant is intended to have legal effect. In
the absence of compelling considerations of policy, the covenant should be
given effect to.

Modern condition—Indian social conditions also necessiate  the
approach suggested above.

Instead of insisting on a specific power of re-entry and then bringing
into play the provision for forfeiture and then the provision for relief against
forfeiture as a matter of discretion, it will be more consonant to Indian social

1 See Barrow v. Isacs & Sons. (1891) 1 Q.B. 417,
2 Crocry v. Barmersell, etc. Co. Lid., (1949) Chancerv 7%1- Vol, 83, Solicitor
Tournal, 357. i iy

ppesy I..i,. ;_
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conditions if the view is adopted that a covenant against assignment must
always be regarded as a covenant “for the benefit of the landlord” so as
to render the assignment vioid, We are using the expression ‘“assign-
ment” for brevity in this discussion. It will include cases of sub-letting
and the like, also,

19.27. Mulla’s view—At one place, Mulla'® states that the words
“for the benefit of the lessor” refer to a condition giving the lessor a right
of rc-entry- For this, he relies on the amendment made in 1929 in section
111(g). In his commentary on section 108(g), however,® he has stated
that the covenant cannot be invalid, for such a covenant by itself will sup-
port a suit for inmjunction and damages.® He adds that the words of sec-
tion 10 (“benefit of the lessor”) seem to be words of explanation rather
than of limitation.

19.28. Reasons summed up—In our view, while in the absence of
a power of re-entry, forfeiture may not be ordered, the covenant should be
enforceable at least to the extent of nullifying the assigument, To sum
up the reasons in favour of such a view—

(a) such a construction has been favoured by the Madras High
Court, though not by the Calcutta High Court;

(b) it is, in general, what the parties intend, since any other view
r«rould amount to thrusting an unwanted tenant on the land-
ord; - :

(¢) it is, in consonance with justice;*

(d) it satisfies the wording of section 12.

Speaking realistically, one would think that when parties to a lease
insert a stipulation against assignmeunt, they intend that the stipulation is
for the benefit of the lessor; it certainly is not for the lessee’s benefit, and
if it is for peither’s benefit, there would hardly be any occasion for inserl-
ing it—save in the exceptional cases where the covenant is intended to
assist a third party.

We may add that we consider it sufficient if the breach of condition
is made to render the assignment or subleting voidable at the instance of
the lessor. We recommend an amendment on these iines. This recom-
mendation is subject to reservation by Shri Dhavan.?

. 19.29. The reason in support of this approach may be summarised
again-—

(i) textual—based on section 7, read with section 108(j);

(ii) textual again; but based on section 108(j}; which makes z
specific provision that the right to assign the lease is only con-
ferred in the absence of a contract to the contrary.  Section
108 does not deal only with the contractual aspect. It deals
with the rights of property;

1 Mulla (1973), page 107, commeniary orn section 12.
2 Mulla (1973}, page 712, comment on section 108(g).
3 Gurushantappa v. Mallaya, A1R. 1921 Bom. 27.

4 Para 19.18, supra.

5 Reservation by Shri Dhavan as fo section 12,
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(iii) juristic—any other approach would make property which is
non-transferable, transferabie;

(1v) effect of the contrary view on section 10;
(v) sociological;
{vi) support afforded by the Madras view.

This recommendation is subject to reservation by Shri Dhavan.!

19.30. Forfeiture—As regards forfeiture, there is a distinction bet-
ween cases where there is a covenant in the lease against alienation, but
no right of re-entry reserved in the landlord; and cases where there is a
covenant in the lease against alienation coupled with 2 clause for re-entry.
In the first class of cases,® the remedy is of the landlord is either by way
of injunction against an apprehended breach,3-5 op by recovery of damages
for a breach already committed t-®

In the second class of cases, the lessor can' forfeit the lease. But this dis-
tinction is for purposes of forfeiture only, It need not be material in
regard to the validity of an assignment made in breach of a covenant.

19.31. Recommendation to amend section 12, and to insert section
108A—In the light of the above discussion, we recommend™ that to section
12, the following Explanation should be added :

“Explanation.—For the purpose of section 10 and of this sec-
tion, a condition prohibiting or restraining the assignment of a lease
or subletting of the leased premises is a condition for the benefit of
the lessor or those claiming under him.”

A new section be inserted after section 108 to provide that the lease
shall be voidable in such cases.®

1 Reservation by Shri Dhavan.

2 Doe v. Godwin, (1815) 16 R.R. 463; 4 M & § 205.

3 Bibi Sahodra v. Rai Iang Bahadur, (1882) 8 Cal. 224; 8 LA. 210 (P.C.).
4 Governors of Bridewell Hospital v. Pawkner, (1892) 8 TLR. 637.

5 McRacharn v. Colton, (1902) A.C. 104,

6 Williams v. Earle, {1863) 3Q.B. 739; 9 B. & 5. 740; 37 [L.I.Q.B. 23].

T Paul v. Nurse, {1828) 8§ B & C 480; 2 Ma Ry. 525.

8 Weatherall v. Geering, (1860} 12 Vos Jun 504; 8 R.R. 360.

9 Basarat Ali Khan v. Manirulia (1909) 36 Cal. 745; 2 1.C. 4146,

10 On the wording of section 108(j) cen be followed—para 19.13.

1 This recommendation is subjeci to reservation by Member, Shri Dhavan,
12 See section 198A, infra.



CHAPTER 20
TRANSFERS TO UNBORN PERSONS
SEcTION 13

20.1. Introductory—So far we were concerned with conditions or
limitations restraining the assignment or enjoyment of the interest created
by a transfer. The object of the provisions prohibiting or restricting the
insertion of such conditions is to encourage the free circulation of property.
In order to encourage the vesting of interests within a reasonable time,
certain provisions could be thought of. Based on this broad principle,
certain rules were evolved in England’—they are no longer in force in
their original form. The rules were adopted in India—though in a diff-
erent form, and perhaps with an unnecessary variation. The beneficiaries
whose interests are the subject matter of the rules are unborn persons. The
object of the law is to determine the point of vesting—in England, or to
define the quantum of interest—in India.

20.2 Section 13—The freedom of disposition is, then, restricted by
the provision in scetion 13, which concentrates on unborn petsons, or
rather persons “not in existence” at the date of the transfer. While ordi-
narily, it is open to the transferor to define the quantum of interest, yet
if the beneficiary is unborn or non-existent, certain restrictions have been
considered desirable.

Section 13 is 12 the following terms ; —

“Where, on a transfer of property, an interest thercin is created
for the benefit of a person not in existence at the date of the trans-
fer, subject to a prior interest created by the same transfer, the
interest created for the benefit of such person shall not take effect,
unless it extends to the whele of the remaining intercst of the trans-
feror in the property.”

(There is an illustration which we are not gquoting),

20.3. Scheme of discussion—This section is generally understood to
cadity what is known in England as the rule against double possibilities
or the rule against remotences of limitation, though this is not strictly
accurate, We pr-pose to deal, in connection with this section, with a
few important questions, namely, the rationale of the rule, the English
law, the scope of the rule in relation to conditions which affect the certainty
of vesting, and the position of a child in the womb., We shall alse deal
with the question whether the rule should be retained at all.

20.4. Rationale—It is generally thought that section 13 was an attempt
to import into and adopt for use in India what was known in England as
the rule against double possibilities. However, the product, as was observ-
ed by Blagden J.,2 might have suffered in transit. The proposition in
Whithy v. Michirll—the English rule--was somewhat Jifferent. and as
will be noted later,® has been abolished in England.

._"i Chapter 21, infra.
2 Ardeshir, ALR, 1945 Bom. 395,
3 Para 29.9, infra.
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20.5. Future intrests—Section 13 assumes a grant to commence in
interest at a future time, or in other words, it relates to future estates. We
are now concerned with contingent remainders. A contingent remaider may
be created by any mode of conveyance, but an exccutory interest can arise
only by the instrumentality of a will, or under the Statuta of Uses, The subject
of contingent remainders has been dealt with in the Act. If a grant is made to
A for his life, and after his death to B for lifc and after B’s death to C for
his life, and so on; the estates of B and C are intended to be as immedia-
tely and effectually vested as the estate of A, so that B could take on deter-
mination of the estate of A, and C would take on the deter-
mination of the two prior estates.  The future estates created in favour
of B and C are then spoken of as vested remainders, and their characteri-
stic is that they are always ready to come into possession the moment the
prior fo estate s determined.” The gift is jmmediate, but its enjoyment
may be postponed till the determination of the prior estate.

20.6. Contingent remainder—As contra-distingnishd from such an
estate, the contingent remainder is not ready from its commencement to its
end, to come into possession at any moment when the prior estate may
happen to deermine.? As an example, suppese that a gift i3 made to
A, a bachelor, for his life, and after detcrmination of that estate by for-
f2iture or otherwise in his life time, to B and his heirs during the iifetime of
A, and after the decease of A to the eldest son of A, and after the decease
of A to the eldest son of A and the heirs of his body. Here B’s estate is
again a vested remainder, but the estate to A’s eldest son is a contingent
remainder, for, while B’s estate is ready to come into possession  whenever
A’s estate may happen to determine, the estate tail to the eldest son of A
is contingent, since A being a bachelor may never marry, or may never
have a son io take possession on determination of the cstates of A and
B.  But if A should marry and have a son, the contingent estate would
then immediately become vested, for then the estate is ready to come into
possession on determination of the prior estate,

20.7. Propositions in the background—Transier to unborn person—
The rationale of the rule can be best understood if certain fundamental
legal propositions—propositions not dealing with the policy of the rule
but refevant to an understanding of the significance and operation of the
rule—are borne in mind. In the scheme of the Act, a transfer of a
property is a transfer made to a living person.® A iransfer in favour of
an unborn person-—"a person not in existence” at the date of the transfer—
cannot be made directly; this is true whether the intended transferee is an
unborn human being or a corporation not yet in existence. Though
this proposition js not expressly enacted in the Act—as in section 112 of
the Indian Succession Act—it is assumed. If ¢ transfer is to be mgde
creating an interest for the benefit of an' unborn person  or a corporation
not yet created, there must. under the terms of the transfer, be created a
prior interest,

In this respect, the Act is more liberal than the Hindu taw, which did
not contemplate transfer of property for the benefit of a person nor vet in
existence,—if we leave aside those borderline cases where dedication was
to be made in favour of a deity whose image has not yet been installed.

v Sundar Bibi v. Lal Rajendra Narain Singh. LLR. 47 All 4986,
2 Section 20.
3 Section 4-35,



144

20.8. Dedication to deity—A Hindu deity is, in the contemplation of
the Hindus, always in existence; the establishment and consecration oOf
a visible image is merely 2 manifestation. Hence the principle of Hindu
law which invalidates a gift other than to a sentient being capable of accep-
ting it does not apply to bequests to trustees for the establishment of an
image and a worship of a Hindu deity after the testator's death.’

The principle of remoteness is not unknown to Hindus. It is in fact
one of the rules determined in the Tagore case.? Two Hindu brothers,
subject to Dayabhaga Law, cxecuted a deed by which they purported to
provide for the permanent devolution of their respective properties in the
direct male line, including adopted sons, with the condition, that, in case
of failure of lineal malc heirs in one branch, the properties belonging to
that branch should go to other, subject to the same rule, and, only in the
absence of male descendants in the direct line in either branch, the properties
were to go to female heirs or their descendants. Throughout
the deed there was no intention to make a gift to any person,
The Privy Council held that the decd was void, because it was an attempt
to alter the mode of succession prescribed by Hindu law, and that there
was no gift over at all, since the devised estate was, in every case, de-
feasible in the event of his death without male issue. It happencd that
as the facts turned out, there was a gift over which could have taken effect,
but that did not save the deed, since “that question is not whether the gift
ever was good in the event which happened afterwards, but whether it
was good in its creation”® A person cannot change the rule of succes-
sion under the colour of a fictitious endowment.

1 (a) Bhupati v. Ramlgl, (1910) 14 C.W.N. 18 LL.R. 37 Cal, 128 (F.B.):
(b) Chaturbhuj v. Chaiarjir, LR, 33 All. 253;
(c) Parmanandas v. Vinayak, IL.R. 7 Rom. 19;
(d} Gokeol v. Issur, 1L.R. 14 Cal, 22;
(e) Monchar v. Lakshmi, 1.L.R. 12 Bom. 267;
(f) Purna v. Kalipada, ALR. 1942 Cal. 386; 46 C.W.N, 477,
2 Tagore v. Tagore, 9 B.L.R. 337 (P.C.).
3 Purno Shashi v. Kalidharn Rai, (1911) LL.R., 38 Cal. 603 (P.C.).
4 Sitaram v, Jadunath, 10 L.J, 204; 26 LC. 72.



CHAPTER 21
RESTRICTIONS AS TO INTERESTS FOR UNBORN PERSONS:
SecTioN 13—Continued

21.1. Kind of interest created in favour of unborn person-—Now, assum--
ing that after & prior interest is created in favour of an existing person, and
subject to such prior interest, a transfer cap be made conferring the interest
for the benefit of the person not in existence, the next question to be consi-
dered is—what kind of interest may be created in favour of such a person ?
To deal with this problem, English law evolved what is known as the “rale
against double possibilities.  This was not a very expressive phrase. It
sacrificed clarity for brevity;* but it came into vogue. Under this rule,
it was requisite that on the birth of an unborn person the estate must vest
in him within the proper period. The emphasis in England was on the
date of commencement or first taking effect of the limitation. The estate
must vest within the proper period. It was also reguisiie that if fand
is limited to an unborn person during his life, a remainder cannot be limited
SO as to convey an estate to that person’s children, In legal literature, the
matter is discussed conveniently under the head of the rule in Whithy v.
Mitchell?, but the propositions enunciated above were evolved long beford
the decision in Whitby v. Mitchell,

21.2. English common law—The scope and direction of English
common law rules—whatever they were—was slightly different from the
provisions of section 133 To draw attention to a few major points of
difference, in England, it was not necessary that the interest conferred on
the unborn person must be the entire interest. It was permissible, for-
example, to give the unborn person a life interest, provided it vested within
the requisite time and provided further that the later interest was not
limited to the issuc of the unborn person to whom the fife interest was.

given.

21.3. The rule here, laid down was expressed in the old legal langu-
age, that you could not limit a possibility, {(now abolished by statate).t
It means, first, that there might never be such a person as an unborn per-
son. That was a possibility, not a certainty. Besides, there was another
possibility. There might never be issue of that person. Therefore, there was
double contingency or a double possibility.?

214. Rule in Whitby v. Mitchell—The rule against double possibi-
lity, known as the rule in Whithy v. Mircheil® is actually older than the-
case of Whithy v. Mitchell, as was pointed out by Farewell, I.7 For
some time both the rule in Whitby v. Mitchell and the rule against per-
petuities operated together in Enmgland.  But, in 1925, when the law of

1 See criticism in Ardeshir A.LR. 1945 Bom. 395 (Biagden 1.).
© 2 Whithy v. Mirchell (18301 44 Ch. D. 85,

3 Gour.

4 Chapter 21. infra,

5 Gonr. )

6 Whithy v, Mitchell, (1890) 44 Ch. D. 85,

7 Re Nash, ¢1%08) 1 Ch, 1.
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ptoperty was revised, this rule was abolished in regard to instruments taking
effect after 1925, The policy of the law of restricting the period of time
during which an owner of property may control its futnre devolution was
regarded as sufficiently implemented by the residue of the rule against
perpetuities.  Section 161 of the Law of Property Act, 1925, which was
in these terms,’ the altered position :

. “161. (1) The rule of law prohibiting the limitation, after a
life interest to an unborn person, of an Interest in land to the unborn
child or other issue of an unborn person is hercby abolished, but with-
out prejudice to any other rule relating to perpetuities.

(2) This section only applies to limitations or trusts created
Tt:g{ a?\ imstrument coming into operation after the commencement of
is Act”

21.5. Perpetuities Act, 1964—Section 4(1) of the Act of 1964 (which
applies to gifts over, as well as to direct gifts), provides? that where there
is a gift to an unborn person, which vests at an ape greater than twenty-
one, and the gift is not saved as a result of the procedure introduced by
section 3 of the Perpetuities and Accumulations Act, 1964, then the speci-
fied age must be reduced, not to twenty-one but to the age nearest the speci-
fied age, which will permit the gift to take effect. Section 4(2) makes a
similar provision for the saving of gifts where there are two or more speci-
fied ages (a case which was not provided for in section 163 of the Law of
Property Act, 1925).”

21.6. Section 113, Succession Act—The provisions of section 13 of
of the Transfer of Property Act broadly correspond to section 113 of the
Indian Succession Act, 1925-—with one difference which will be noted
later.  Section 113 created certain serious problems by virtue of the
decision of the Privy Council in Sopher's® case. Tt was held in that case
that if under a bequest in the circumstances mentioned in section 113,
there is a possibility of the interest given to a beneficiary being defeated
either by a contingency or by a clause of defeasance, the bencficiary under
the later bequest does not reccive the interest bequeathed in the same un-
fettered form as that in which the testator held it, and therefore the beguest
does not ‘comprise the whole of the remaining interest’ of the tesiator in
the thing bequeathed, within the meaning of section 113.

21.7 Diflerence with section 113, Succesion Act—The wording of
section 113 speaks of the later bequest ‘comprising’ the whole of the remain-
ing interest of the testator, while section 13 of the Transfer of Property Act
-speaks of the later transfer ‘extending’ to the cntire interest.  Even so, it
can be argued that section 13 should be similarly construed. If so, the
Privy Council decision in Sopher’s case would apply to the Transfer of
Property Act also. In fact, in a Calcutta case,® the decision in Sopher’s
case was applied to a settlement, and the High Court held that trusts in
favour of the grand-children, some of whom were unborn. were void as the
trusts werc subject to their attaining a certain age and  surviving their
parents.

1 Section 161, Law of Property Act, 1925,

2 Section 4(1). Perpetuities and Acquisitions Act, 1964.

3 Sopher v. Administrator General of Bengal, ALR. 1944 P.C. 67,

-4 fsaac Nissim v. Officlal Trustee of Bengal, AIR, 1957 Cal, 118 {(Mallick, 1.).
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21.8. Effect of Sopher’s case—As has been pointed out by a writer
on the Law of Succession,' the decision in Sopher’s case upset the view of
the legal profession which upto then held that if to an unborn person the
whole of the remaining interest was given, that would be sufficient com-
pliance with the provisions of section 13 and section 113 respectively, and
the contingency of attaining majority or surviving a certain person or the
conditions attached to the gift or bequest or any provision reserving power
to revoke the trust, did not violate the law.  Since this view was held to
be errcneous by the Privy Council in Sopher’s case, there was public
agitation and. in fact, a Bill was introduced in the Central Legislative
Assembly? proposing to omit section 13 and section 113. The Bill did
not become law, bur the Bombay Legislature passed in 1947 an  Act to

validate dispositions made previously on the basis of previous under-
standing, of the law.

21.9. The application of section 113 of Succession Act to ceftain
dispositions of property in the erstwhile State of Bombay s restricted by the
Dispositions of Property (Bombay) Validation Act, 54 of 1947 (an Act to

validate certain dipsositions of property in the Province of Bombay),
which came into force on 16th January 1948, as under :—

Application of Act foriy-five—"2. This Act shall apply to ail
trusts made and to all wills and other testamentary dispositions of

persons who have died, before the first day of January one Thousand
nine hundred and forty-five;

(a) Where such trusts, wills, or testamentary dispositions relate to
immovable property situate within the Province of Bombay;

(b) Where such trusts, wills or testamentary dispositions relate fo
property of every description other than immovabie property
and are declared, executed or made by a settlor or testator, as
the case may be, in the Province of Bombay, notwithstanding

anything to the contrary contained in Part TI of the Indian
Succession Act, 1925.

3. (1). Validation cf certain dispositions—The following provi-
sions of law shall not apply and shall be deemed never to have applied
to the dispositions of property contained in or made by the instruments
meptioned in section 2, namely, (2) section I3 of the Transfer of

Property Act, 1882, and (b) section 113 of the Indian Succession
Act, 1925.

(2) the dispositions of property contained in or made by the
instruments mentioned in section 2. the enactments mentioned in the
first column of the Schedule to this Act shall applv, and be deemed

to have always applied, with the omissions and modifications specificd
in the second column of the Schedule.

4, Saving—Nothing in this Act shall be deemed to affect or pre-
judice in any way any right. title or interest accrued fo anv person
under a final decree “or order of a competent couri or acquired by
any person for valuable consideration, before the coming into force
of this Act.

{Schedule not reproduced)”.

1 Parock. Indizn Succession Act (1966), page 23%,

2 Transfer of Property and Successions (Amendment) Rill, 1946 (Gazetts of India,
Bact 'V, page 92, dated 16-2-1346). :
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21.10. Recommendation to repeal section 13— We are of the view
that having regard to the fact that there is also in force the rule against
perpetuities, it is not necessary that the rule in section 13 should be con-
tinued on the statute book, This section scems to have been suggested by
the corresponding section in the Succession Act, and the Report of the Law
Commissioners relating to the Succession Act, 1865, merely states that it
has been provided that the interest to be given to the unborn child musl
extend to the whole of the interest. Having regard to the fact that the
object of the law to prevent provisions fettering the free circulation or
postponing the vesting of property is sufficiently achieved by section 14, we
think that section 13 should be deleted, Even if the unbern person is allowed
to take a limited interest, the subsequent interest must vest within he period
allowed by section 14 and this, in our view, is enough as a safeguard.

21.11. Alternative recommendation—However, if it is decided not to
delete the section, it is, in our view, necessary to make it clear that condi-

“tions of the nature involved in Sopher’s case' which, while not restricting

the quantum of interest of the unborn persom, make it defeasible or affect

_the certainty of its vesting, are not to be construed as violating section 13.

21.12. Child in the womb—1t is also necessary—if the section is

retained——to add an Explanation to the effect that a child in the womb,

if born alive, is not deemed to be an unborn persop. Such an addition
would be merely codifying the judicial construction.

21.13. Recommendations summed up—Our recommendation then is

that—

il

(a) Section 13 should be deleted,;
(b) in the alternative, that is to say, if section 13 is retained, clari-
' fication as suggested above® should be made on two points,
namely—
(i) the scope of the expression “extends to the whoie of the
remaining interest” should be explained; and
(ii) the case of child in the womb should be dealt with
expressly.

1 Sopher’s case, supra,
2 This is not a draft.
.3 Para 21.10 and 21.11, supra.



CHAPTER 22

THE RULE AGAINST PERPETUITIES
SECTION 14

22.1. Introductory—The policy of the law of favouring the free cir-

ton of property and its alienability within reasonable limits has led
to the evelution of rules relating to the vesting of cstatos. Circuiation is
thwarted if vesting is delayed unrcasonably, hampered unduly or made un-
certain. The doctrine that preperty should not remain ownerless has aiven
rise to several interesting rules of common law and equity. It explains, in
part, the doctrine under which the State takes property as the ultimate heir.
It supplies, indirectly, the justification for the appointment of ‘curators’
in the law of intestate succession. It is the principal basis of the English
doctrine that on the death of a person, until the Administrators take charge
under Letters of Administration, the estate vests in the President of the
Probate, Divorce and Admiralty Division, Now Family Division, There are
many other doctrines based wholly or in part upon a similar rationale, The
rule against perpetuities, to which we shall now direct our attention, could
be attributed to the anxiety of the law to ensure that vesting is not unreason-
ably delayed—with the yltimate objective that its free circulation may be
facilitated.

22.2. Tensions—Since medieval times, English law has been subject
to the tension between two conflicting influences. Land and other pro-
perty owners have desired to tie up their property indefinitely, usually for
the benefit of their family or for some institution or cause, while the courts
and the legislature have always felt that it is in the interest of the nation
as a whole that wealth should circulate freely and that property should not
be made inalienable. The result has been a compromise. Property may
be tied up indefinitely for a purpose which the law wishes to advance,
namely, a charity.* Otherwise, property may be tied up, but only for a
comparatively short period. The rule which governs this is known as the
rule against perpetuity.

22.3. Two aspects—This rule has two aspects.? First, that relatihg
to vesting. 1In its basic form, it provides that property must vest in the
recipieat within the period of a life or lives in being at the time when the
gift is made, and twenty-one years thereafter {with allowance bemp__ made
where appropriate for the period of gestation).? The second aspect is that
property must not be limited in such a way that it is inalienable in the
hands of the recipient.

22.4. Section 14.—Under section 14, no transfer of property can
operate to create an interest which is to take cffect after the life-time of
one of mote persons living at the date of such tran_sf(:i_' and the minority
of some person who shall be in existence at the expiration of that period,
and to whom, if he attains full age, the interest created is to belong.

1 Parker & Mellows, Modern Law of Trusts (1966). .nage 71.

2 {a) Cadell v. Palmer, (1833} 1 Cl. & Fin. 372;
(b)Y Re Wilmer's Trusts, (1903) 2 Ch. 411.

3 Parker & Mellows, Modern Law of Trusts (1966), pags 71.
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22.5. Succession Act—The corresponding section 114 of the Indian
Succession Act, 1925 is as follows :—

_Ru!e against perpetuity—-114. No bequest is valid whereby the
vesting of the thing bequeathed may be delayed beyond the lifetime
of one or more persons, living at the testator’s decease, and the omn-
ority of some persons who shall be in existence at the expiration of
that period, and to whem, if he attains full age, the thing bequeathed
is to belong.”

There are a few illustrations to the section

“(i) A fund is bequcathed to A for his Life; and after his death
to B for his life; and after B's death to such of the sons of B as shall
first attain the age of 25. A and B survive the testator.” Here “the
son of B who shall first attain the age of 25, may be a son born after
the death of the testator; such son may not attain 25 until more than
18 years have clapsed from the death of the longer liver of A and B
and the vesting of the fund may thus be delayed beyond the lifetime
of A and B and the wincrity of the sons of B. The bequest after B’s
death is void.

(ii) A fund is bequeathed to A for his life and after his death
to B for his life and after B’s death to such of B’s sons as shall first
attaip the age of 25. B dies in the lifetime of the testator, leaving
one or more sons. In this case the sons of B are persons living at
the time of ‘the testator’s decease and the time when either of them
will attain 25 necessarily falls within his own lifctime. The bequest
is valid.

(iii) A fund is bequeathed to A for his life. and after his death
to B for his life with a direction that after B’s death it shall be divided
amongst such of B’s children as shall attain the age of 18: but that if
no child of B shall attain the age, the fund shall go to C. Here the
time for the division of the fund must arrive at the latest at the expira-
tion of 18 vyears from the death of B, a person living at the testator’s
decease. All the bequests are valid.

(iv) A fund is begueathed to trustees for the benelit of the
testator’s daughters with a direction that, if any of them marry under
ace. her share of the fund shall be settled so as to devolve after her
death upon such of her children as shall attain the age of 18. Any
daughter of the testator to whom the direction applies must be in
existence at his decease and any portion of the fund, which may even-
tually be settled as directed must vest not later than 18 years' from
the death of the daughters whose share it was. All these provisions

are valid.”

22.6. Genesis of the Rule—The tule in section 14 is horrowed. from
the English law, where? it has been recognised from very early tm:ge:s:JB
After property in futurc estates had begun to be recognised, and the linm-
tation of estates in remainder to unborn children, as well as the creation of
future estates by way of shifting use and executory devise began to he
pennittad, it was felt that unless some rules restraining the creation of such

1 This is not accurate by giver as a reader.

2 Gour.
3 1 Rep. 844, 882 1310,
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estates were devised, property may, by a single transfer, be tied up in per-
petuity, “In the case of future estates to arisc by way of shifting use and
executory devise, these due bounds were gradnally seutled by successive
decisions. Such estates were allowed to take effect at first, within the com-
pass of an existing life,’ then within a reasonable time after.” This reason-
able time after an existing life was next extended to the period of the min-
ority of an infant actually entitled under the instrument, by which the
executory estate was conferred.® It was then held that any number of cxist-
ing lives might be taken.* Finally, it was settled that the time allowed
after the duration of existing lives should be a term of twenty-one years
independently of the minority of any persor, whether entitled or not, with
the possible addition of the period of gestation, but only where the guestation
actually existed.®

22.7. Applies to moveables—The rule applies to all property.  1In
England also, the rule cxtends to personal property as well, for, ¥ it were
otherwise, trusts of an indefinite duration might have engendered and samne
mischief which the rule is designed to guard against.®

The rule has been extended in India equally to moveable property.”
Bui, its application to personal contracts,® such as a contract for the sale of
Iand which creates no right in rem,? is a matter of doubt. A covenant to
do any act, as for example, to pay money, cannot it scems, be avcided by
reason that the time of performance may not arise within the period : ‘lowed
by the rule.'* Tt would, however, be otherwise if the contract cresied an
equitable interest in property.””  As a contract for the sale of lands or for
pre-emption, does not create suchy an interest, it would not be void as

d to the rule, aithough there may be cases in which if may be void
for remotengss.”

22.8. Charities—As regards the application of the rule against per-
petuifies to charities, there seems to be some misconception. It is com-
monly stated that the property must vest within the specificd period and
that the only relaxation is that a gift over to charity is valid even if the
previous gift to charity is contingent and is invalid under the rule against
perpetuitics. Whatever may be the position in English law, this is not true
in India. As Mulla has pointed out,” section 18 of the Transfer of Property
Act relaxes the rule against perpetuities embodied in secticn 14 in respect

1. Howard v. Duke of Norfelk, 2 Swanst, 454,

2. Marks v. Marks, 10 Mod. 419.

3. Stephens v. Siephens, 1 De. G. & F. 62,

4 Thelluson v. Woodford, 4 Ves. 227; 11 Ves. 112,

3. Will's R. P. {18th Bd.), 379, 380; citing Cadell v. Polmer, 7 Bingh, (N.S.), 202,

6. Gour.
Cf. Accumulalicng Act, 1892 (55 & 56 Vict, ¢. 58).

7. Cowasji v. Rustomji= LL.R. Bom, 511,

8. London and South Western Ry, Co. v. Comum. 20 Ch. D. 562,
Barlgnds v. Steel Bror. & Co, (19011 1 Ch, 279.

9. Southern Eustern Ryv. v. Associated Portland etc. Lid. (1910) 1 C. 12. 33
Charamudi v, Roghuvaln, 39 Mad. 462, 469; Ali Hossain v. Rajkumar, AJR.
1943 Cal. 417,

10 Waelsh v. Secretary of Stare for India 10 TLL.C. 367.

11. London & Scuth Western Rv. Co. v. Cornm, 20 Ch. D. 562,

12. Ramaswamy v. Chinnan, 1.LR. 24 Mad. 449, 457, 469.

13. Mulla (1973), page 179.

11—885Law /77
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of the transfer for purposes mentioned in section 18. Therefore, the vesting
of such transfers may be delayed beyond the period mentivncd in section 14
in the case of charities. In contrast, in English law, charitable trusts in futuro
are no excepticn to the modern English rule against perpetuities which deal
with estates in future. While charitabie trusts, in England, can be valid even
though the property is tied up for an indefinite pericd, a gift to charity
upon a remote event is void in England except in the case of a gift over
from one charity to another.,  Whatever may be the position under the
Indian Succession Act; section 114, the Tramster of property Act has
relaxed the rule against remoteness of vesting in the case of charities in
clear and positive terms in section 18.

229 This does not, of course, involve any amendment of section 14,
but the matter is mentioncd here by way of anticipating the provisions of
section 18 which (inter alia) specifically provides that the restriciion in
section 14 shall not apply in the case of a transfer of property for the
benefit of the public for the specified purpose.

2210, Two senses—We have refcrred above to the two senses of
‘Perpetuity’—inalienability and remoteness of vesting of future interest.
The first sense is concerned with present interest and the second sense is
concerned with future interest. Section 14 is concerned with the second
sense which pertains to the period upto which vesting of an interest can
be legitimately delayed.

22.11. Inalienability—Perpetuity in the sense of inalienability is out-
side the provisions of section 14, of course, as already stated, the policy of
. making illegal, the unduc postponement of vesting has, as its ultimate
objective, the end of promoting free alienation. But there is no direct
prohibition against alienation in secion 14. That topic is, to sOome €x-
tent, dealt with in scctions 10 to 12, concerned with conditions or limi-
tations prohibiting or restricting alienations.  Apart from those sections,
the policy of the law to promote alienability is reflected in its attitude
towards restraints imposed in grants and gifts even where not governed by

the Act.
Trrespective of the provisions of the Act, it was held in Calcutta that

perpetuity is repugnant to Hindu law excepl in the case of religious and
charitable endowments 2 This position was reaffirmed in a Bombay case.?

92.12. Move for Reform-—During the last forty years or s0, the Rule
against Perpetnities has come under fire in many parts of the world.
While the rulc expresses a perfectly reasonably policy—a fair Dbalance
between the desires of members of the present generation, and  similar
desires of succeeding generations to do what they wish with the property
which they enjoy*—yet it has inevitably become ‘encrusted with barnacles’.
The law will be improved, and the Rule itself simplified and strenghtened,
it has been though, by removiag these barnacles.

29 13. Causes of dissatisfaction and some representative examples of
reform—The main causes of dissatisfaction with the Rule are two : first,
the recuirement of absolute certainty that the interest will vest within the

1. Jones v. Adm. General, 1LR. (1946) Cal. 483,

2 Sukhmai v. Monohari, (1885), I1LR. 17 Cal 684.

3. Vallabh v. Goverdhan Das (1880} LL.R. 14 Bom. 360.
4. Simes, Public Policy and the Dead Hand (1955), papge 58.
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perpetuity period, and its consequent invalidity if any possible combination
of events, however, improbable or fantastic, could cause it to vest ontside
the peried; and, secondly, the harsh consequences of violaiing the Rule,
whereby the interest fails completely instead of being ‘cut down to size’.
There s widespread agrecment today that some statutory reform of the
Rule is necessary. There is much less general agreement as to the form
which is such amending legistation ought to take.  The various proposals
and experiments can be reduced to three main types :

(1) The first is lcgislation specifically directed against the well-
known ‘rade’ which so often cause a violation of the rule
when the age limit is exceeded. In England, section 163 of
the Law of Property Act, 1925, reduced age contingencies to
twentyone—when this is necessary to save the gift; similar
statutes were enacted in many other jurisdictions.”  Difficulties
arjsing from ‘the unborn widow trap’ were sought to be re-
medied in New York, Western Australia and Califorma.
Administrative powers of trustees were gxcepted from the Rule,
in Western Australia, Victoria and New South Wales.

(2) A sccond type of reform is to intraduce a ‘wait and see’ rule,
whereby the validity of interests depends on actneal, and  not
on possible, events.  Legislation to this effect was first intro-
duced in Pennsylvania in 1947, and, though in a somewhat
different from, later in Massachusetts, connecticnt, Maine,
Maryland, Vermont, Kentucky, Washington and Western
Australia,

{3) A third method is to give the courts a zencral discretionary
power to reform limitations which would otherwise be void
s0 as to make them approximate most closely 1o the testator's
or setilor’s intention within the limits of the Rule. This ‘cy-
pres method’, as it is called, has been enacted in varving formes
in Vermont, Kentucky, Washington, Tdaho and California.’

Is England, an elaborate measure was passed by way of retorm in
1964, which we shall deal with later.

21.14. No account of the reform of the rule against perpetuities in
England would be complete without a tribute to professor Leach of Har-
vard. It was his article published in 19523 which first attracted the atten-
tion of high authorities in England to the need for reform, and caused the

1. E.g., Victoria (1918), New South Wales (191%), Westcrn Australia (1941}, New
Zealand (19447, Massachusetts {1954}, Maine (1955}, Commecticut (1955},
Maryland (1956} and MNew Yark (1960). {The dates are those in which the
reform wag first enacted).

9. Information is compiled from various articles by Professor W. Barton Leach of
Harvard in the Law Quarterly Review, the Hatvard Law Review aad by a few
others in the Yale Law Tournal,

3, Leach, 'Perpetuities 1 Staving the §laughter of the Innocents’ (1952) 68 L.Q.R.
385,

4. Leach, ‘Perpetuitiss in Perspeetive ! Ending the Rules Reign of Terror’ (1952}
6% Harv. 1. Rev. 721: Leach, ‘Perpetuitics Reform by Legislation’ (1954y 70
1.Q.R. 478; Leach, “Perpetuities Legistation, Massachussetts Style’ ( 1954y &7
Harv. L. Bev. 1349 Leach, ‘Pernetnities Reform by Legis'ation, England” (1957)
70 Harv. 1..Rev. 1411; Leach, “Perpetuities Legislation Hail Pennsylvania” (1960}
108 U, of Penn. 1. Rev. 1124; Leach, ‘Perpetuities Reform : London Proposes,
Perth Disposes” (1963) 6 U, of Ww.A.L. Rev. 1.
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Rule against Perpetuities to be referred to the Law Reform Committee.
It was his tireless advocacy of the ‘wait and see’ doctrine that made it seem
the obvious method of reform, despite some vigorous dissent.

In the second rcading of the debate on the English Bill in the House
of Lords, Lord Evershed paid a graceful tribute both to Professor Leach’s
reforming zeal and to the draftsman’s skill.!

22.15. Need for reform in Indig—Lest this should sound pedantic
and lest it should be thought that there is no need for reform in India and
that all is well with our statutory provisicns, we would like to refer at this
stage to situations wherein difficultics could be experienced in India also.
A slight disregard of the stringent statutory provisions, or a misconception
about the age of majority, may lcad to defeating the intention of the trans-
feror. In one of his famous articles published in the Harvard Law Review,
Professor Lcach had this criticism to make of the rule—

“The Rule against Perpetuities is  a  technicality-ridden  legal
nightmare, designed to meet problems of past centuries that are almost
nonexistent today. Most of the time it defeats reasonable disposi-
tions of ressonable property owners, and often it defeats itseif. It
is a dangerous instrumentality in the hands of most members of the
bar. 1l ought to be substantially, “changed by statuie, and the lawycrs
ought to scc that this is done.”

Every word of it may not apply to Indian Codified law. Bug diffe-
culties could arise.  In fact, difficultics have arisen. Let us take a re-
ported case.

22.16. Case of Soundararajon—The case of Soundarajan® illustrates
the anomaly resulting from the fact that a slight excess over the legally
permissible age may defeat the transfer.  That case was, no doubt, 2 case
relating to succession on death, but the position would be the same in
respect of a transfer during lifetime. In that case, an estate was given
to the testator’s daughters for their lives with the remainder for the child-
ren on attaining the age of 21years.  The age of majority in India is 18
years, unless guardians arc appointed or a court of Wards takes charge.
It was held, that, as at the testator’s death, it could not be certain that in
the case of cvery child a guardian would necessarily be appuinted so as 1o
postpone the minority of the child till 21 years, there was a possibility that
the bequest would be held beyond the lifetime of the daughters and
the minority of some of the children of the daughters. Hence by virtue
of section 102 of the Indian Succession Act, 1965, broadly corresponding
to section 114 of the Indian Succession Act, 1925 and section 14 oi the
Transfer of Property Act, the whole bequest in favour of the children was

ilegal.

Of course, this casc involved also another complication, namely, that
of a bequest in favour of a class and the law on the subject has now been
altered in amended section 15 of the Tramsfer of Property Act. We are
not, however, concerned with that complication, but with the difficulty
created by the fact that an excess of 3 years (21 minus 18) destroyed the
vesting of the estate.

1. Hansard, Vol. 256, Col. 246.
9. Leach, in (1954) 67 H.L.R. 1349,
3. Soundararajar v. Natarajan, ALR. 1925 P.C. 244, 147.
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22.17. There aie several Indian decision under the Succession Act
which iflustrate the problems that could arise under the present formulation
of the rule

Other decisions—In Putitbai v. Sorabjee,’ the testaior devised his
house upon trast to allow his daughter until her death or marriage and all
his sons and their rospective famifies including widows to reside therein
until the youngest of his grandsons <hould attain the age of 18 years and
then for sale and conversion. It was held that during the sons’ lives their
wives took no independent giff, but the gift to the son entitted him to reside
there with his wife. As all the sons were alive, no gquestion arose as to
the title to reside that could be claimed for the widows of the sons and their
Lordships refrained from cxpressing an opinion on the tiile of the claim of
such a widow to reside if any son died. They, however, pointed out that
sections 99, 100, 101 (ic., scctions 112, 113 and 114 of the present Succes-
sion Act) mighi give risc to difficulty in the claim of a widow if she survived
the son, as it was not clear that the whole of the testator's interest was
bequeathed.

23.18. Reform by judicial decisions—Jt is because of such difficulties
which defeat the intentions of the {estater of the transferor that nced for
reforming the law arises. Wc have briefly mentioned statutory refornis
offected elsewhere, and shatl deal with them in detail later. It may, how-
ever, be mentioned incidentally that in some countries, some of the anomalies
have been sought to be mitigated by jadicial approach in respect of the
ingredients of the rule in commen law.

99.19. Evample from U.S.A.—To borrow onc example from the
US.A., in 1953, the New Hampshise Supreme Court in Merchants Nat.
Bank v, Curtis,? determined the validity of future interests on the basis of
facts existing at the end of preceding estates. The Florida court has given
evideace of similar views?

92.90. English rule as to possible evenis—This is a modification of
the Enlgish rule. Af commeon faw, if an interest is to satisfy the Rule
apainst Perpetuities, it mmst be absolutely certain to vest (if it even vesis
at all} within the perpetuity period; and this certainty must exist at the
time when the perpetuity period siarts to run of {(in the case of appoint-
ments under special powers) at the fime when the appointment is made,
Extreme probability of vesting within the period is not enough, Nor is
it enough that the intercst does. in fact vesis within the period as events
actually occur. The rosult is that many perfectly reasonable dispositions
are held void because, on sOMe outside chance (not foreseen by the testa-
tor or his drafisman) it is mathematically possible that the vesting might
occur at too remote a time,  No reason far this strangs tule has ever
been given, except the statement that it is undesizable in propetty Taw that
the validity of interests shonld he allowed to remain in suspense too long.
This certainty is undoubtedly desirable; but it can bought at too high a
price.

1 Putlibai v. Sorabjee, 25 Bonu LR, 1099 (P.C)

5 Merchants Nar. Bank v. Curtis, 98 NH. 2257 97 A, 2d 207, 67 Harv, L. Rev.
355, 1352, The court relied principalty upon 6 American Law of Property, 8.
2410 (1952).

3 Story v. First Nat. Rank & Trust Co., (1934) 115 Fla. 436, 156 So. 101; 67 Har-

~ vard Law Rev. 1352, .
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Statutory reform made in England now ensures that the validity of &
limitation under the rule should depend not on the facts which may
occur, but on the facts which do in, fact occur; the principle should be
‘wait and see’. Section 3(1). (2) and (3) of the 1964 Act gives effect
to this recommendation. Section 3(1) provides as follows :

“3(1). Where, apart from the provisions of this section and
sections 4 and 5 of this Act, a disposition would be void on the
ground that the infercst disposed of might not become vested until
too remote a time, the dispositicn shall be treated, until such time
(if any) as it becomes established that the vesting must occur, if at
all, after the end of the perpetuity period, as if the disposition were
not subject to the Rule against Perpetuities; and its becoming so
established shall not affect the validity of anything previously done in
relation to the interest disposed of by way of advancement, applica-
tion of intermediate income or otherwise.”

~ We are mentioning at this stage how courts in one country have
anticipated, by judicial law-making reforms which in another country had
to await legislation.

22.21. Comparison—In order that the points to be made hcreafter
may be properly appreciated, it may be convenient to give, in a brief, a
comparison of the English common law rule and the Indian statutory law,

According to the English law, the vesting of property might be post-
poucd for any number of lives in being and an additional term of 21 years,
and for as many months in addition as are equal to the ordinary period of
gestation, should pestation exist (Jee v. Audley);' and the additional term
of 21 years might be independent of the minority of any person to be
entitled (i.e. irrespective of the fact whether such person is a minor or
not)}. TIndian law, however, allows the vesting to be delaved bevond the
life-time of persons in being. for the pericd only of the minority of some
person boru in  their life-time; the addition of an absolute period of 21
years has not been adopted by this section. So¢, whereas under the English
law the additional period allowed afier Iives in being is a term of twenty-
one years in gross. without reference to the infancy of any person, under
the Indian Statute the term is the pericd of minority of the person to
whom, if he attains full age, the thing bequeathed is to belong—at 21, if
he has a guardian appeinted by the Court; at 18 in other cases.”

In short, at common law, property must best within the period of a
life or lives in being, or within twenty-one years after the cnd of that
life.

22.22. Life interest—This is perhaps a convenicnt point for dealing
with life interest. When somce portion of the rights of full ownership is
given to a person other than the owner to be exercised by such person to
the cxclusion of the owner. such detached rights were called in Romzn
law jura in re aliena. “Servitudes” were a familiar cxample. Tf the rights
of ownership are limited in duration—an estate for life in land is one
example—then there emerges a class that is differentlv described in different
systems of law.? In England, life interest is generally spoken of a limited

1. Jee v. Audley, 1 Cox. 324.
2. Mukhopadhyaya’s Law of Perpetuities, page 29.
3. Hunter, Introdpction to Roman Law (1921), page 74.
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interest. In Rome, a life interest was regarded not as a form of owner-
ship, but as the “antithesis” of ownership, a subtraction from the owner-

ship or a burden upon it—in a word, a servitude.'

Technjcally, then, this term was also applied to the indefinite use of
land—for example, the Roman usufruct or estate for life.

The usufruct in Roman law is the right of using something belong-
ing to another, coupled with the right of taking the fruits of that thing.
Unless a shorter period was expressed, it was understood fo be given for
the life of the receiver.?

22.23. Reform by legislation in England—Need for reform of _the:
rule against perpetuities—in the sense employed in the present discussion,
as dealing with the aspect of remoteness of vesting—was felt in England
for a long time but in general, such reforms have to wait until the legisla-
ture intervenes. The only noteworthy “amelioration” of the rule by
judicial action is the judgment in the famous Thelusson case wherein it
was specifically held that the ‘lives in being’ for thc purposes of the com-
mon law formulation of the rule, need not be lives of persons who take
interest under the will or transfer. nor need they be lives of persons related
to the testator or transferor or his acquaintances. They must be persons
in existence at the date when the transfer takes effect. On this view,
theoretically, property could be tied up for a period specified with reference
to any number of lives in being at the date when the transfer takes cffect.
It is not necessary to discuss in detail the repercussions of this doctrine in
the contemporary legal world, It is enough to state that major reforms in
the field had to await legislative action.

22.24. Act of 1925—The Law of property Act, 1925 represents the
first major step. Section 163(1) provided that® where the vesting of pro-
perty is made to depend on the attainment by the beneficiary of an age
greater than twenty-one and that by virtue of that condition the gift would
be void for remoteness, the age of twenty-one is to be substituted for the
age stated in the instrument. The section applies only when the gift would
have been void for remoteness.

1t may be noted that so far as regards instruments coming into opera-
tion after July 15, 1964, section 163, Law of Property Act, 1925, has been
replaced by section 4 of the Act of 1964, By this section, there is not
substituted the age of twenty-one, but the agel nearest to the age which
wouid have prevented the disposition from being void. Under the Act of
1964, therefore, the instrument is altered only to the extent NECESSary 1o
save the disposition from offending against the mile. This js becanse the
Act of 1964 reformulates the main rule in different terms. We shall deal
with that Act later.

22.2'5 . Developments leading to Act of 1964—While, thus, reform of
tire r}lle in regard to the condition of age was effected in 1925, there still
remamed a need for rectifying other anomalies, including, in particular, the
anomally that even possible events might defeat an interest violating the rule
though actual events showed that the property did not actually come to be
tied up for an unduly long period. This point received the attention of

1. Hunter, Introduction to Roman Law (1921}, page 74.
2, Hunter, Introduction to Roman Law (1921), page 75.
3. Section 163(1), Law of Property Act, 1925.
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courts and legislatures in other countries, and was the subject matter of
articles in Icarned journals ip England as well as elsewhere. As we have
aiready stated,’ Jegislative measures on the subject were first enacted in some
parts of the Commonwealth and in some States of the U.S.A. In England,
it was in 1964 that the major legislative reform was effected by the Perpe-
tuities and Accumulations Act.

22.26, The Act of 1964—The principal rule—The Act of 1964 came
into force on July 16, 1964, but, in general, applies only to instruments
taking effect after July 15, 1964. The common law rule is thus state—

“No interest js good ualess it must vest, if at all, not more than
twenty-one years after some lift in being at the creation of the interest”?
A gift by deed is created on delivery of the decd; a gift by will is
created on ihe testator’s death.

In contrast, if the interest is created by an instrument taking cflect after
July 15, 1964, the interest is good if, in fact, it vests within twenty-ane years
after some life in being at the creation of the interest.?

In both cases, an interest is not vested until : (&) an ascertained bene-
ficiary stands teady to take on the determination of a prior interest, and (b}
the size of the beneficiary’s interest is ascertained, This later requirement
is in addition to the normal rules as to vesting, and has important conse-
quences in the ficld of class gifts.

22.27, The Act of 1964—The period-—Let us deal in greater detail
with the permissibic time limit. At common law, the perpetuity period is
the duration of any relevant life or lives in being plus twenty-one years, or,
if no life in being is applicable, a period in gross of twenty-one years, A
life in being is any person expressly chosen as a measuring life, or any
person impliedly mentioned in the gift and who is alive at the date of the
gift; for example, a living ancestor of a beneficiary,

Under the Act of 1964, a period in gross not exceeding eighty years
may {(but nced not) be chosen as the perpetnity period instead of the
common law period,

Section 1 of the Act reads—

1. (1) Suvbject to section 9(2)* of this Act and sub-section (2)
below, where the instrument by which any disposition is made so pro-
vides, the perpetuity period applicable to the disposition under the rule
against perpetuitics, instcad of being of any other duration, shall be
of a duration equal to such number of vears not exceeding eighty as
is specified in that behalf in the instrument.

(2) Sub-section (1) above shall not have effect where the dis-
position is made in exercise of a special power of appointment, but
where a period is specificd under that Sub-section in the instrument
creating such a power the period shall apply in relation to any dis-
positicn under the power as it applies in relation to the power itself.

1 Para 22.13 supra.

2. Gray, Rule Against Perpetuities, 4th ed., section 201.

3. Section 3, Perpetuities and Accumulations Act, 1964.

4. Section $(2) relates to opfions in gross to purchase land.
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This section creates an entirely new power to specify a perpetuity
period as a term not exceeding eighty years.

22.28. Act of 1964—Fertility—Another matter in respect of which
the English Act has rnade a chiange relates to what may be conveniently
called the presumption of fertility. The position at common law and apart
from the Act is illustrated by the leading English case on the subject which
went upto the House of Lords." A ‘testator by his will left property in trust
for his wife for life and then for his children, but if he should have no child-
ren then for the children of his brothers and sisters. By a codicil, the
testator revoked the gift in the will and provided that alter the death of his
wife, the property should be held on trust for the children of his brothers
and sisters, who being a son attained the age of twenty-one or being a
daughter attained that age of married. At the date of the will (1915), the
testator’s father and mother, both of whom survived him were both aged
sixty-six. The testator died without issue in 1916 and his father died in
1921. Al the testator’s brothers and sisters were over thirty years of age
at the date of the tcstator’s will and all had children. The question arose
whether the gift in the codicil was void for perpetuity. If it was void, the
original gift took effect.

It was held that the fact that the testator’s mother was past the age of
child-bearing when the will took effect was inadmissible o prove that affer
the date of the will (19135) and certainly after the date of death, no brother
or sister could be born subsequently so that every brether and sister who
could take under the will would necessarily constitute a life in being at the
date when the wilt took effect. The argument that the testator must have
Intended to refer to his brothers and sisters already born and to no others,
was also rejected, since the phrase in the will described a class “general in
its extent and clear in its description”. This was the principal conclusion,
Lord Blanesburgh, while rehuctantly agreeing with this conclusion in view
of the past precedents observed that “it is the Iegislature alone which, main-
taining the salutary purpose of the rule in its proper application, can, if it
pleases, remove from it those incidents or excrescenses which, without assis-
ting to achieve its legitimate object, have done must mischicf in other direc-
tions.”

22.29. Section 2(1)—Lord Blanesburgh’s prophetic observations®
came true in 1964 when section 2(1) of the Act®—to state its terms in non-
technical language—provided, in paragraph (a), that, subject to paragraph
(b} below, it shall be presumed that a male can have a child at the age of
fourteen years or over, but not under that age, and that a female can have
a child at the age of twelve years or over but not under that age, or over the
age of fifty-five vears,

According to paragraph (b) of section 2(1) of the Act of 1964, in the
case of a living person, evidence may be given to show that he or she will,
or will not, be able to have a child at the time in question,

It may be stated that the provision for admitting other evidence—this
will be mostly medical evidence—to prove infertility, inserted in the 1964
Act, is in conformity with the judicial view taken for other purposes in the

1 Ward v. Van Der Loeff, (1924) A.C. 653 (H.L.).
2. Wards case, rupra.
3. Section 2 i3 quoted in para 22.30, infra.
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Iaw of property. In a case reported in 1963', for example, a life temant
under a protective trust, with discretionary trusts over to herself, her hus-
band and children, applied for an order under the Variation of Trusts Act,
1958 on the basis that she was past the age of child-bearing. That Act, inter
alia, empowers the court to vary the terms of the trust deed in certain
circumstances, even in the case of a private trust. Medical evidence was
admitted in proof of infertility in this case. The solution adopted by the
1964 Act became necessary because in the field of law of perpetuity, past
judicial decisions® had laid down a rigid rule that it is coitclusively presumest
that any person however old, is capable of having children.

Conversely, there have been rare cases of girls below the age of 12
Years becoming mothers. A case? recorded in medical journals in 1939 would
scem to furnish an instance of an extraordinary character—fertility at the
age of six vears. Thesc VEry rare situations would, in any case, be takenm
care of by section 2(1) (b) of the Act of 1964,

22.30, Section 2—The following is the text of section 2 of the English
Act of 1964

2. (1) Where in any proceedings there arises on the rule against per-
petuities a question which turns on the ability of a person to have a child at
some futare timc, then—

“(a) subject to paragraph (b} below, it shall he presumed that a male
can have a child at the age of fourteen years or over, but not
under that age, and that a female can have a child at the age of
twelve years or over, but not under that age or over the age of
ffty-five years; but

(b) in the case of a living person evidence may be given to show that
he or she will or will not he able to have a child at the time jn
question.

(2) Where any such question is decided by treating a person as unable
to have a child at a particular time, and he or she does 50, the High Court
may make such order as it thinks fit for placing the persons interested in
the property comprised in the disposition, so far as may be just, in  the
position they would have held if the question had not been so decided.

(3) Subject to sub-section (2) above, where any such question s
decided in relation to a disposition by treating a person as able or unable:
to have a child at a particular time, then he or she shall be so treated for
the purpose of any question which may arise on the rule against perpe-

tuities in relation to the same disposition in any subsequent proceedings.

(4) In the foregoing provisions of this section references to having a
child are references to begetting or giving birth to a child, but those pro-
visions [except subsection (1) (b)] shall apply in relation to the possibility
that a person will at any time have a child by adoption, legitimation or
ather means as they apply to his or her ability at that time to beget or
give birth to a child.”

1 Re Westminster Bank L:d?bé;?;r;r:‘on of Trusi, (1963) 1 Weck!y Law Reports.
820.

2 Jee v. Audlev, (1787) 1 Cox 324,

3 Discussed in 65 Harvard Law Review 725.




161

22.31. By way of further comment, it may be stated that scction 2 re--
verses, as to the tuture, the decision in Ward v. Van der Loeff' by means of
rebuttable presumptions as fto the minimum age of childbearing, and also,
in the case of a female, as to the maximum age. Evidence may, therefore,
be given for the purpose of rebutiing these presumptions, or for the purpose
of showing that a person within the ages of childbearing is nevertheless in-
capable of having a child; for example, evidence of impotence.

Section 2 also applies to the right of a beneficiary to terminate accumu-
lations of income under the rule in Saunders v, Vautier.”

Section 2(2) empowers the court to grant a tracing crder ageirst a
beneficiary who, as cvents turn out, has been wrongly paid ¢n the statutery
presumptions, subject to the overriding requirement that such an order is
just in all the circumstances.* In practice, distriution on the statutory pre--
sumptions will probably be effected only after insuring against the risk of
the presumptions being rebutted by later even.

22.32. Aet of 1964—Actual and possible events—The next important
reform cffected by the Act of 1964 relates to actual and possiblz events,

22.33. Common law—At common law, the rule is concerned with
possible, not with actual, events. The slightest possibility of the period being
exceeded invalidates the interest.

Under the Act of 1964, one may await the outcome of actual events
within the period,

The standard perpetuities doctrine (as unmodified by legislation) does
not permit consideration of facts which occurred after the death of the
testator or the date on which the transfer takes effect. Nevertheless, in
practice, it is often seen that the contingencies on which the testator or the
transferor insisted have happened well within the lives in being plus twenty-
one years (in England) or attuinment of age of majority (in India).

In the U.S.A., this sitnation was dealt with by the Supreme Court of
Florida® by holding that it will not invalidate an interest on the basis of
contingencies which never happencd, In England, in order to modify the
common law position that the application of the rule has regard not only to
actual events but to the possible events, the Enslish Act of 1964 has made
several provisions, of which the principal one dealing with this point appears
to be section 3(1). Under that sub-section,—to siate the matter in non-
technical terms®—if a disposition is void by reason of the rule against perpe-~
tuities, even then, it is to be treated as valid until events have shown that the
interest must vest (if at all) after the end of the perpetuity period. For exam-
ple, the transferor or testator—T—gives property to the first daughter of A
who gets married. At common law, if A survived the testator und no-
daughter of A was at that time married, then the gift is too remote, because
it is possible that a daughter who was born after the death of T might be
the first to marry and she might not do so until more than twenty-one years

1 Ward v. ¥Van der Leoff, {1924) A.C. 653, supra.

2 Saunders v. Vantier, (1841 4 Beav, 115,

3 Rection 13, Act of 1964,

4. Re Diplock, (1951) A.C. 251; (1948) Ch, 465.

5 Story v, First Nationat Bank & Trust Companv, (1934} 115 Florida 436; Leach..
“Perpetuities in Perspective” 65 Harvard Law Review 725, 730,

6. Section 3 is quoted later—vara 22.34.
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-after the death of A, A being the only available life in being. Under the
Act of 1964, section 3(1), the gift will be valid if a daughter marries before
the expiration of twenty-one years from the death of A. If necessary, we
must wait and see for that length of time.! As to the sitvation where ulti-
mately the gift is found to be invalid by reason of perpetuity, u provision—
though a cryptic one—is to be found ia section 3(1).

292,34, Section 3.—This is the text of section 3—

“3. (1) Where, apart from the provisions of this section and
section.s 4 and 5 of this Act, a disposition would be void on the ground
that the interes! might not become vested until too rcmote a time, the
disposition shali be treated, until such time (if any) as it beeomes es-
tablished that the vesting must occur, if at all, after the end of the
perpetuity peried, as if the disposition were not subject to the rule
against perpetuitics; and its becoming so established shall not aifect the
validity of anything previously done in relation to the interest disposed
by wiv of advancement, application of intermediate incomte or other-
wise,

(2) Where, apart from the said provisions, a disposition consist-
ing of the conferring of a general power of appointment weuld be void
on the ground that the power might not become cxercisable until too
remotc a time, the disposition shall be treated, urtil such time (if zny)
as it becomes established that the power will not be exercisable within
the perpetuity period, as if the disposition werc not subject to the rule
against perpetuities.

(3) Where, apart from the said provisions, a disposition consist-
ing of the conferring of any power, option or other right would be void
on the ground that the right might be exercised at too remote a time,
the disposition shall be treated as regards any excrcise of the right
within the perpetuity period as if it were not subject to the rule against
perpetuities and, subject to the said provisions, shall be treated as void
for remotencss only if, and so far as, the right is not fully exercised
within that period.

(4) Where this section applies to a disposition and the duration
of the perpetuity period is not determined by virtue of section 1 or 9(2)
of this Act, it shall be determined as follows : —

(a) where any person falling within sub-section (3) below are indivi-
dual in being (or on ventre sa mere) and ascertainable at the
commencemcnt of the perpetuity period the duration of the period
ghall be determined by reference to their Tives and no others, but so
that the lives of any description of persons falling within paragraph
(b) or (c) of that subsection shall be disregarded if the number
of persons of that description js such as to render it impracticable
to ascertain the date of death of the survivor.

(b) where there are no lives under paragraph (a) above, the périod
shall be twenty-one years.

(5) The said persons are as follows :(—
(a) the person by whom the disposition was made;
1 Text of section 3(1) of the Act of 1964 will be quoted later. Para 22.34.
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(b) a person to whom or in whose favour the disposition was made,.
that is to say—-

(1) in the case of a disposition to a class of persons, any member
or potential member of the class;

(ii) in the case of an individual disposition to a person taking only
on cerfain conditions being satisfied, any person as to whom
some of the condifions are satisfied and the remainder may in
time be satisfied;

(iit) in the case of a special power of appointment exercisable in
favour of members of a class, any member or potential mem--
ber of the class;

(iv) in the case of a special power of appointment exercisable in
favour of one person only, that person, or where the object
of the émwer is ascertainable only on certain conditions being
satisfied, any person as to whorm some of the conditions are
satisfied and the remainder may in time be satisficd;

(¢} a person having a child or grandchild within sub-paragraphs (i) to
(iv) of paragraph (b) above, or any of whose children or grand
children, if subsequently born, would by virtue of his or her des-
cent fall within those sub-paragraphs;

(d) any person on the failure or determination of whose prior interest
the disposition is limited to take effect.”

22.35. Effect—Sub-section (1) has the revolutionary effect of intro-
ducing the principle of “wait and see” into the rule against perpetuities, and
sub-sections (2) and (3) extend the rule to general and special powers of
appeintments, options and similar rights. “Wait and see” was impassible
under the old law which as a gencral rule concerned itself with possible, not
actual, events. Thus, in Re Wood,' the testator devised certain gravel pits
to his trustees on trust to work themn until the pits should be exhausted, and
then on trust for sale and to divide the proceeds equaliy among the testator’s
issue then living. The pits were exhausted six years after the testator’s death
and before the litigation commenced, but the gift to the issue was held void,
since at the date of the gift and pits nlight not have been exhausted for more
than twenty-one years. A fortiori, if the contingency is unsatisfied at the
cormmencement of litigation, and might pot be satisfied until after the per-
pertuity period.

Such absurditics will not arise under the Act of 1964, for the validity
of a gift is now determincd by the outcome of actual events; if the contin-
geney is, in fact, satisfied within the perpetuity period, the gift is valid; if the
event has still not happened when that period ends, the gift wili then fail.

The question arises as to the destination of the intermediate income
during the wait and see period. This appears to have been dealt with by
the last sentence of sub-section (1), which provides that the ultimate in-
validity of the contingency shall not affect the validity of an intermediate deal-
ing “by way of advancement application of income or otherwise’” on the
footing that the interest is valid. This seems to imply that if the interest in
question carries the intermediate income, that income i payable t{o the
contingent beneficiary under secHon 31(1) (ii) of the Trustes Act, 1925,

! Re Wood, (1894) 3 Ch. 381.
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-and that the statutory powers of maintenance and advancement under secticns
31 and 32 of the Trustee Act, 1925, will also be available. The powers were
not available before the Act of 1964, since an interest which infringed the
rule was void wb initio. But now, by virtue of the wait and see rule, one
awaits the outcome of the events, and unti} the end of the perpetuity period
or earlier happening of the relevant event, the interest is merely contmgent
and is presumptively valid.

22.36. Act of 1964 and maximum age.~—~The common law rule was that
the interest must vest within 21 years of the death of the last of the lives
in being mentioned in the deed or will. This rule created difficulties where

“the testator or scttlor made the vesting condjtional on an age higher than 21

years, because then there is a possibility that the interval between the ter-
mination of the life and the vesting in the ultimate unbormn beneficiary may
-emceed twenty-one years. Reform was, by legislation, affectzd on the sub-
ject in England first in 1925.'

Sections 4(1) and 4(2) of the Act of 1964 now rend—

“4, (1) Where a disposition is limited by reference to the attain-
ment by any person or persons of a specified age exceeding twenty-one
years, and it is apparent at the time the disposition is made or becomes
apparent at a subsequent time—

(a) that the disposition would, apart from this section, be void for
remoteness, but

(b) that it would not be so void if the specified age had been twenty-
one years,

the disposition shall be treated for afl purposes as if, instead of being
limited by reference to the age in fact specified, it had been limited by
reference to the age nearest to that age which would, if specified instead
have prevented the disposition from being so void.2

(2) Where in the case of any disposition different ages exceeding
twenty-one years are specified in relation to different persons—

(a) the reference in paragraph (b) of sub-section (1) above to the
specified age shall be construed as a reference to all the specified

apes, and

(b} that sub-section shall operate to reduce each such age so far as it
is necessary to save the disposition frdm being void for remote-
ness.”

22.37. 1t is important to notice that under scction 4 the age can be
reduced only if the disposition would otherwise be veid. For example. a
devise, “To such of my children as shall reach the age of twentv-gxe,” is
valid as it stands, since all the beneficiaries are lives in being. Tt is express-
ly provided in section 4(1) that the age may be reduccd to the age which
is necessary in order to save the gift; this implies that the “wait and sec”
rule enacted by section 3 must be applied first, since otherwise the only rele-
‘vant age would be twenty-one.

1 Soction 163, Law of Property Act, 1925.
2. These teplaced section 163, L.P. Act, 1925,
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22.38. Bombay case on age—Incidentally, it may be mentioned that
the provisions in India—section 14, Transfer of Property Act and section
114, Succession Act—are linked up with the attainment of majority by the
unborn beneficiary, and not with the length of the interval, However, prob-
dems of the nature that have arisen in England can arise in India also. A
Bombay case' furnishes illustration of the difficulty raised by the age-limit.
‘The wiil ran as follows :— :

“I give the property to my son and for life and I give the property
after his death to his soms in equal shares. In case he leaves ne son
behind him, my mukhtiar shall get a son adopted by his wife and thus
perpetuate his name and they shall give the property to him (adopted
son) on his attaining the age of twenty-one.”

It was held that the bequest in favour of the adopted son who might be
adopted at any time after the date of the son’s death, was void under the
rule against perpetuities. No argument was considered as to whether theore-
tically adoption could have been regarded as having retrospective effect.

22.39. Act of 1964—Time of death The unborn widow—Theén there s
the question of limitations dependent on the time of death of the survivor
of two persons—

(i) a person in being at the commencement of the transfer, and
(ii) his spouse.

Difficulty may arise because the Spouse may not necessarily be a person
in existence when the transfer takes effect,

22.40. Unborn widow.—What has come to be known as the trap of
the “unborn widow” (or unborn widower) may be referred to at this stage,
Property is given to A for life, then to A’s widow who may survive him for
life and then to the children of a living at the death of the survivor of A
and his widow. Since A may marry a woman who was unborn at the time
of death of the testator, and since the woman so married may survive A by
more than 21 vears, the gift 1o be children vest too remotely and such gifts
were held to be void in a number of cases decided at common law, FEven
if, at the time of the death of the testator, A was married and his wife died
carlier while A remained alive and did not marry again, yet the gift to the
children as framed in the will would not be saved, because of the common
law rule that possible and not actual events had to be considered.

In Re frost the testator,, Frost, devised land on trust for his daughter,
Emma, for life, and then on trust for any husband whom she may hereafter
marry for life; and after the death of the survivor of Emma and her husband,
on trust for such of her children as she should appoint, and in default of
appointment on trust for all the children of Emma who should be fiving at
the death of the survivor of /ier and her husband, or should have previously
died leaving issue then living,

Kay J. held : “The question is, whether the limitation in favour of the
children of Emma Frost ... ... is good .... Fmma Frost was unmarried
at the date of this will. She might have mariied after the death of the
testator a person who was not born in his lifetime, and it might therefore

t Kashinath v. Chinngji, LLR. 30 Bom. 437.
2. Re Frost, (188%) 43 Ch. D. 246,
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have been a limitation to Emma Frost for life, remainder to an unborn
person for his life, with a contingent remainder over to the children of Emma
Frost living at the death of that unborn person or such of them as should be
then dead leaving issue then living ....... That clearly would be a ligni-
tation which would offend against the rule of perpetuity, because it would
tie up the estate, not mercly during the life of Emma Frost, who was in
existence at the death of the testator, but during the life of Emma Frost’s hus-
band, who might possibly not be living at the death of the testator. So that
it would not mercly by ticd up for a life in being and twenty-one years after,
but for a life in being, with remainder for a life not in being, with a contin-
gent given over ...... I think, therefore, . ... that this lmitation . ... is
void, because it offends against the rule of perpetaity.”

22.41. Tn the case of Re Frost® it was clear from the fact that Emma
Fyust was unmarricd ai the date of the will, and from the use of the
phrase “any husband she may hereafter marry,” that a possibly unborn hus-
band was included. If, however, Emma had been aiready married at the
date of the will, and the gift had been simply “to her husband for life,” that
gift would, it secms, lave been construed as a gift fo her existing husband
alone, and the gift to their children would Save been valid.

If the gift is to A for life, remainder to any husband whom she may
marry for lifc, and who shall survive her, remainder to such of the children
of A as shall attain the age of twenty-one, the git cver 1o ihe children is
valid, since all A’s children are ascertained at her death, and they must
reach the age of twenty-one, if at all, within twenty-onc years of that

date.”

22.42. Section 5.—For cases of the nature involved in Re Frost, sec-
tion 5 of the Act of 1964 now provides—

“5 Wheare a disposition is limited by refercnce to the time of
death of the survivor of a person in being at the commencement of the
perpetuity period and any spouse of that person, and that time has not
arrived at the end of the perpetuity period, the disposition shall be
treated for all purposes, where to do so would save it from being void
for remoteness, as iF it had instead been limited by reference to the
time immediately before the end of that period.”

22.43. Sctone § of the Act of 1964 reverses the effect of Re Frosi®.
Take the case of a bequest to A for life, remainder to any widow A may
leave for a widow's life, remainder to such of the children of A as survive
A and the widow. The gifts to A and his widow are valid ar common law.
So far as the rule against remoteness is concerned, this position will conti-
nue. Gift to children is not presumption valid under the “wait and see”
rule, if the question of survivorship is not settled within the perpetuity period.
The perpetuity period will normally b the life of A plus twenty-one vears.

22.44. If the widow dies within that period, the gift is valid under
section 3 of the Act of 1964 (which substifutes the rule of actual events in
place of the rule which has regard to possibilities). If the widow is still

1 Para 22.40, supra.

2 Re Hancock, (18963 2 Ch. 173.
3. Re Garnharnt, (1916} 2 Ch. 413,
4. Re Frost, (1889) 43 Ch. D. 246,
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living twenty-onc years from the death of A, the gift—which would be void
under common law and not saved by section 3-—wiil vest in the chuldren
then Living. The ameliorative provision in section 3 would not suffice to
cure the invalidity which require some other help. That help is {urnished
by section 5.

22.45. Options.—Coming to the question of options to purchase land,
it is to be noted that in England it was held in 1882 in the case of Lundon &
South Western Railway Co..! that the rule was applicable to options to
purchase Jand—in that case, a perpetual option. On this prapesinen bring
established. specific performance was denied. In a suil In equity against

a transferec of the person who gave the original option, an action for

damages is also denicd, on the theory that the threal of meney lvss would
have the indirect effect of inducing compliance with the option which
(according to the hypothesis) is against public policy. Similar coursc has
not been denied in America, however, in regard to options to purchase which
are: held by a lessee.

22.46. In England, the rules were, at common law, applied cven to
options to purchase in a lease. One criticism of such an approach is that
it seeks to apply to commercial transactions a rule which was evolved in the
context of property in the limited sense—excessively long family scttlements.
It was to meet the needs of public policy in regard to gifts in the family thal
the period of perpetuities was tailored. The requirement of “lives in being”
has no significance in commercial transactions, nor has the period of majo-
rity or similar period. Secondly, specific enforcement aguinst a Lransierec
was denied in England against assigns of the lessor,” but it was granted
against the originul person whe gave the option if he stll retuined the
land.?

Thirdlv, even where specific performance was refused, damuges were
permitted.* A corrective provision would be a provision exempting from
the rule real commercial options to purchase and placing upon such options.
if necessary, any time limitations which a study of the commercial dealings
in land may show to be desirable.

22.47. Not a rule of thumb.—Finally, it may be stated that the rule
against perpetuitics, whose origins are usually traced 1o the opinioa of Lord
Nottingham,” is intended to express a policy and not to operate as a rule
of thumb., The test, in the opinion of Chancellor Nottingham. was wihet-
her the challenged limitation produce a visible inconvenience. Hency any
aberrations that produce more inconvenience must require consideration,
s}i)ncerul such an aberration would defeat rather than promote the objective of
the rule. ’

22.47A. Options in India—So far as Indian law is concerned. pre-
viously there was a conflict in Madras on this point.5-*

. Woadall v. Clifton, (1905) 2 Chancery 257, 265, 179,

. Hunton v. Waiiing (1948) 1 Chancery 26, 36 (Jenkins Iy (Review coses).
. Worthing Corporation v. Heather, {1506} 2 Chancery 532.

. Duke of Norfolk'y case. (1682) 22 English Reports 931. B60,

. Avala Charamudi v. Marriboyina Raghavalu, (1915) 28 M.I1.J. 171

. Kolathu Avvar v. Ranga Yadhyvar, LILR. 18 Mad. 114.

12— 885Law. 77
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22.48. Possible arguments.—All the arguments pro and con (except
one which we shall presently notice) have been considered in these two
cases. The question is one of election between what look like two equally
tenable contentions. It can also be argued that a contract which aims at the
creation of a future interest contrary to section 14 of the Transfer of Pro-
perty Act is “of such a nature” that if permitted, it would defcat the provi-
sions of that law.

An argument like this appears to have caught in Jagannatha Raju V.
Balasurya Prasada Rao,' where the High Court held, relying on section 23
of the Contract Act, that a contract which provided for the conveyance of a
property when the defendant inherited it, was bad.

22.49. Supreme Court decisions—Test of interest in property —It has
now been settled by the Supreme Court? that the rule against perpetuity
does not apply to agreements which do no creafe an interest in property.
Thus, an agreement by a permanent lessee to surrender the lcasc whenever
the land should be required by the tandlord is a personal agreement, not void
for remoteness.> An agreement in a lease granting a perpetual option 1o
renew from time to time is not hit by the rule, as it does not create an
interest in property.!

22.50. Pre-emption.—As to a covenant for pre-emption, it has been
held that reading section 14 along with section 54 of the Transfer of Pro-
perty Act, it is manifest that 2 mere contract for sale of immovable property
does not create any interest in the immovable property and it, therefore,
follows that the rule of perpetuity cannot be applied to a covenant of pre-
emption even though there is no time limit within which the option has to be
exercised. It is irue that the second paragraph of section 40 makes a subs-
tantial departure from the English law, for, an obligation under a contract
which creates no interest in Jand but which concerns land is made enforce-
able against an assignee of the land who take from the promisor either gra-
tuitously or takes for value but with notice. A comtract of this nature does
not stand on the same footing as a mere personal contract, for it can be
enforced against an assignee with notice, There is a superficial kind of re~
semblance between the personal obligation created by the coatract of sale
described under section 40 of the Act which arises out of the contract, and
annexed to the ownership of immovable property, but not amounting to an
interest therein or casement thereon and the equitable interest of the person
purchasing under the English law, in that both these rights are liable to be
defeated by a purchaser for value without notice. But the analogy cannot
be carried further, and the rule against perpetuity, which apphed to eaunit-
able estates in English law, cannot be applied to a covenant of pre-emption,
because section 40 does not make the covenant enforceable against the as-
signec on the footing that it creates an inserest in the land.

22 .51, Need jor reform in India—We have so far drawn atftention to
the problems that have arisen in the application of the rule against perpetuity
in Yndia and elsewhere and opportunity has been taken of referring to some

V Jagannatha Raju-~. Balasurva Prasada Rao, (1915) 28 M.L.J. 630,
1 Rambaran v. Ram Mohit, (1967) 1 S.CR. 293; ALR. 1967 8.C. 744.

1 Rama Rao v. Thimmappa, (1925) 48 Med. L¥, 463; ALR. 1925 Mad. 732;
Ganesh Sonar v. Parendn Noravan, ALR. 1962 AP, 201.

4 Kempraj v. Barion Son & Co., (19707 2 SCR. 140; AILR. 1970 5.C. 1872;
(1970) 1 S.C.J. 905,

5 Ram Baran v. Ram Mohir, ALR. 1967 §.C. 744,
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of the judicial developments on the subject elsewhere as well as to the
réforms introduced by legisiation, In the light of this material, the next
question to be considered is—how far and in what manner and to what
extent the statutory provisions in India on the subject should be amended ?
That there is need for amendment is obvious, not because other countyies
hdve faken such a need for granted or experience difficulties, but because
difficultics can be experienced and have, in fact, been experiencad in India,
though, perhaps, not on the same scale as elsewhere.

22.52. Apart from the fact that the present sketchy provision is capa-
ble of causing injustice, there is an-—ethical aspect to it. Usually in the legal
syslem, when A violates & rule, only A suffers—unless, of course, the ques-
tion is of a detect in the title of A. But, under the rule against perpetnities,
when A violates the rule, property is taken away from B and given to C.
This is another reason for adopting the approach of “cutting it down to
size”,

The need for amendment requires no further elaboration. The ques-
tion then is, in what directions should the law be amended.

22.53. Aspect of unperfecting conveyancing to be taken into aceount—
In formulating the proposals for amendments we must take into account the
fact that deeds in India are not always drawn by expert conveyancers and
those who are consulted may not necessarily be experts in that art. We
may say so without meaning any disrespect to the members of the learned
profession. This position is not atiributable to any deficiency in the intel-
Iectual sphere or to any reluctance to learn the art or any inherent incom
tence. It is due to the fact that many practitioners in the mofussil do not
have an opportunity of dealing with complicated transactions and, to some
extent, it is also due to the social reality that people who execute docu-
ments of transfer or wills either are not in a position to consult legal
practitioners for financial reasons, or are unwilling to do so from a desire
to keep their affairs private, or have an imsufficient appreciation of the fact
that if they can afford te do so, it would be better to consult a lawyer. The
point {o be made is that in the interest of those who will be called upon
in future to understand and comply with the law either for the purposes of
their own property or as legal advisers to private parties, it is desirable that
the amendments should not Be so cumbersome as to be practically unin-
telligible. Tt is because of this important consideration that 2 method of
selection has necessarily to be employed.

Adopting this approach, it seems to us that not all thc amendments
made in England could be adopted verbatim in India, Attention must be
confined to some of the important propositions which seem to he in need
of being introduced into our law, having regard to the problems that have
arisen or are likely to arise with some frequency in Yndia.

It seems to us that two reforms could be usefully made in our law,
We are concerned only with transfers inter vives, though, of course, section
114 of the Succession Act stands on the same footing. The two rcforms
which we have in mind are—
(i} regard be had to actual events;

(ii) mischief arising from conditioms as to age should bé remedied.
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22.54. Gist—We would set out the gist of the amendments needed in
regard to section 14 in the form of propositions which indicato the subs-
tance. The drafting device to be adopted to implement them could vary.
One possible drafting device would be to re-number present section 14 as
sub-section (1) and then to insert the new propositions as new sub-sections.
Another possible drafting device would be to insert the new propositions
as Explanations to section 14. Yet another possible device would be to
insert these propositions as section I4A. This last mentioned device would
bc uscful in the sense that the readability of section 14 will then net be
burdened or encumbered.

22.55. Herc, then, is a statement of the propositions. We give only
the gist thereof and not the exact legislative language. Also, as to the
precise legislative device, we leave it to the draftsman.

22.56. Proposition 1.—Qur first proposition deals with the dJate for
fixing the application of the rule.

Proposition 1

In applying section 14 to an interest in property limited to take effect
at or after the termination of one or more life interest of persons in being
when the period mentioned in section 14 commences to run or on or after
the termination of lives of persons in being when such period commences to
run, the validity of the interest shall be determined on the basis of the facts
cxisting at the termination of such one or more life estates or hves.

. Explanation—For the purposes of this proposition, an iaterest which
must terminate not later than the death of one or more persons is a life
interest, even though it may terminate at an eatlier time.l

22.57. Effect—If such a provision is enacted, the court will determine
the validity of the gift by examining the actual facts as they appear at the end
of the life interest. To take a simple case, if a fund is given in trust to pay
the income to A for life and then to pay the principal on various contingen-
cies to A’s son, not being attainment of majority, the amended section re-
quires that the validity be determined, as far as the son js concerned, on the
basis of the facts existing at the end of A’s life interest.

I, at that point of time, the contingencies have happened—even contin-
gencies which possibly may be postponed beyond majority, the gift is valid.
As to the Explanation, its utility lies in covering the following types of
provisions in deeds :
“{1) To my widow so long as she shall remain unmarried.
(2) To A until his age of 30.
(3) To B for 100 years terminable upon his death.”

In these cases, the facts upon which the future interest is adjudged under
the Explanation to proposition 1, are those existing when, (1) the widow
remarries or dies unmarried, (2) A reaches the age of 30 or dies under 30,
(3) 100 years pass or B dies, respectively.

22.58. Life in being.—-It may be noted that the first proposition does
not project itself beyond the end of the life estates of living persons or the
lives of living persons, because there may be practical difficulties in waiting
indefinitely to find out what events ultimately happen.

1 The significance of the Explanation iz indicated later.
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22.59. Proposition 2.—To deal with conditions as to age, we recom-
mend the following proposition.

Proposition 2
If an interest in property would be void under section 14 because it is
contingent upon any person attaining or failing to attain arf age in excess of

majority, the contingency shall be reduced to the age of majority, as regards
all persons subject to the same age contingency.

22.60. IHlustrative cases.—We have already 'referred to some Indian
rulings as to age which show the desirability of such a rcform.

The difficulty arising by reason of the present law which prescribes an
age-limit and which looks at the possibilities is furnished by a case which
went upto the Privy Council.* That was, of course, a case of will, but the
position would be the same under the Transfer of Property Act. The testator
bequeathed his property to his sons for life and further directed that the share
of each son if he left a son or issue of such son living at the death of the
last survivor of the testator’s son, is to be held for the sons of such son and
the issue of his pre-deceased son per siripes for their life and if the son of
the testator left no such son or issue, then for his widow and daughters, It
was held that as the title of the sons of the testator was only for their lives
and the bequest to the unborn beneficiaries did not cover the whole of the
remaining interest, section 113 of the Succession Act was violated, But
the Privy Council also pointed out that since it was not clear as to whether
all the widows would be living at the date of the death of the testator, sec-
tion 114 of the Succession Act might also come in the way.

22.61. Then, there is a Calcutta case® dealing with the validity of some
of the restrictions. In a Calcutta case,! the bequest was as follows : —

“When my grandsons may attain their age into five shares and give
away the same to their respective sons, that is to say, my grandsons.”

It was held that the distribution was to take place only after all thess
sons who might be born to the sons of the testator should have attained

majority and that it was invalid having regard to sections 101 and 102
of the Succession Act (sections 114-115 of the Act of 1925).

The amendments recommended will meet such cases.

- 22.62. Precedents—This is not 4 new concept, since, in England,
section 163 of the Iaw of Property Act, 1925 made a similar provision.*
The present law jn England is more complicated and differently worded,
but it will not be feasible to adopt it. The proposed provision is not likely
to canse litigation. Of course, the contingency of age is not reduced if,
under the amendment already recommended,® the gift is saved even with
the age given in the document. The first proposition is applied first, and
then the second proposition is applied if necessary,

1 See para 22.53.

2 Pultibai v, Sorabji, ALR, 1921 P.C. 122, 126,

} Rameshwar P. Singh v. Lachman P. Singh, LL.R. 31 Cal. 111,
4 P V.S Pillai v. R. V. M. Pillai, 17 Calcutta Weekly Notes 488,
5 See In re Gilpin, (1953) 2 W.LR. 746, 749 (Chancery).

6 Proposition 1, supra.
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22.63. Textual comment, on Proposition 2—A few explanafery com-
ments on proposition 2 are appropriate. The words referring to any person
attaining or failing to attain majority may be explained. A common typc
of gif¢ is the following : A trust to pay the income to A for life, and than
to pay the principal to such children of A as reach 25, but if none reach 25,
then to B. Under the amendment, the age contingency is cut down as re-
gards both the remainder to A’s children and as regards the alternative
remainder to B. In other words, the use of the expression “any person” in
proposition 2 will ensure that whether the interest is of the person whq !;as
to teach the age limit or interest of any other persons, the new provision
operates.

The words “as to all persons subject to the same age contingency”’ may
be explained. Where there is a gift to those members of a class who reach
25, and this is reduced to majority under the amendment, the reduction
applies to all other members of the class, even though some of them were
living at the testator’s dcath.

However, this part of the amendment must be applied in the light of
the other amendment' which declares that no gift shall be invalidated or
modified if it would have been valid before enactment of this amendment,
There can be cases in which an age contingency in excess of majority would
be valid as to some parts of a disposition and invalid as to other parts; in
such cases the age contingency is reduced only as to thosc parts of the dis-
position which would otherwise be void.

22.64. Proposition 3.—The next proposition to be inserted will save
the validity of, and operation of, limitations which arc valid under the
present law. The third proposition, then, is :

Proposition 3 .
Propositions 1 and 2 shall not be construed as jnvalidating or modify-

ing the terms of any limitation which would have been valid under section
14 apart from those propositions.

Propositions 1 and 2 are intended to validate ccrtain gifts that would
be invalid by reason of certain hardships arising from the present law. If,
however, a gift is valid under the present law, then propositions 1 and 2 are
not called into operation.

As regards the mention of the word “modify”, it may be stated that
Proposition 2, if it becomes operative, “modifies” a gift by altering the age
contingency to. the age of majority. This meodification is, however, not
intended to take effect as to any interest which would have been valid in the
absence of this proposition. This is desirable by way of abundunt caution.

22.65. Proposition 4.—-To avoid retrospective effect being given to
the changes suggested in propositions 1 and 2,—which are the principal
substantive amendments—the following proposition is suggested :
Proposition 4

Propositions 1 to 3 shall apply to—

(a) transfers taking effect on or after the date on which those pro-
positions become operative.

1 Proposition 3, infra.
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(b) appointments made after that date in exercise of a_power of
appointment, including appointments made by an instrument
under a power created before that date.

By way of explanation of paragraph (b), it may be stated that when
a power has been created before the amended law becomes operative, and
the appointment is made after that date, the new law is intendcd to apply to
the interests created by the exercise of that power.

22.66. Summary.—It may be convenient to draw altention fto some
salient features of the law.

(1) The Test.—Under the common law Rulc the validity of an in-
terest depends upon whether it vests in time. Under some laws in the
U.S.A., the basic test of validity depends upon whether the absolute power
of alicnation is suspended for too long.!-* “The absolute power of aliena-
tion is suspended, when there are no persons in being by whom an absolute
fee in possession can be conveyed. Every future cstate shall be void in its
creation, which shall suspend the absolute power of alicnation, by any
Limitation or condition whatever, for a longer period than™ the specified time
which varies from state fo state).

(2) The Period—Under the common law rulc, the period of perpe-
tuities is “lives in being plus twenty-one years”. At prescnt in India, it is
lives in being plus minority. Under the New York statute, it is “two lives
in being”. States in the U.S.A. that have foliowed the general form of the
New York statute have, more often than not, adopted a more ample statu-
tory period. Bu: the two-life period is onerously restrictive,

The type of corrective legislation that is:now being recommended leaves
the present provision unchanged as to (1) the test, which continues to be
“vesting”, and (2) the period, which, in its basic form, continues to be
“lives in being plus minority”. Tt seeks, however, to apply the Rule more
rationally and to eliminate cerfain exceptions and extensions,

22.67. Presumption of fertility—A few words abou! the aspect of
ferdiity are required to explain why no amendment is sucgested on that
pomt. Proposition 1 will, to a large extent, take care of those cases where
the argument is madc that at the time of the transfer taking effect the ques-
tion arises whether there is a chance, however small, that an event could
occur in future which may tie up the property for a timc longer than the
period of perpetuities. The amendment in proposition 1 will enable the
Court to have rogard to facts as they exist at the datc of termination of
the life estate or lifc in being. Tf, therefore, the qucstion is whether a
woman can have a child and the answer sought is in the affirmative in order
to vest a gift and that event (birth) hav happened bv the time of termination
of the life interest, the question of fertility or infertility becomes academic.
Where, however, the question is whether looking from the point of view
even of the date of termination of the life interest, a woman raav be regard-
ed as potentially fertile, there are two competing alternatives :—

(i) Will the question be determined on the basis o©f the rigid
English rule of common law ?, or

"1 B N.Y. Real Property Law. scetion 42,

2. There are other statutory sections that prescribe other restrictions; but section 42
can be considered basic.
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(ii) will the question be determined, like any question of fact, on
the normal rules of presumption and other evidentiary rules ?

Alternalive (i) is the approach adopted in England where, at comimon
law, there was u rigid position taken whereunder a woman was regarded
as fertile at any age. The position had to be modified by statute,—The
Perpetuities and Accumulations Act, 1964—to which we hava already
referred. :

According to the sccond alternative, the matler is not determined by
any unrealistic rule as at common law. It is legitimate to have regard to
the common course of natural events—in fact, section 114 of the Evidence
Act expressly so provides. If that is the correct legal position, no statutory
reform is needed on this point.

The further provision in England creating a presumption of fertility
and a presumption of infortility (sterility) is not inserted in the propositions
which we are recommending, partly because it would unnecessarily com-
plicate the text of the amendments and partly because of our assumption
that the common law presumption applicable only in the field of law of
perpetuitics, (that a woman can have a child at any age), is not likely to be
followed in India, particularly because our codified law of evidence, in
section 114 of the Evidence Act, empowers the court to draw inferences
that are permissible having regard to the common course of natural evenis,
human conduct and the like. There being no conclusive presumption in the
codified law, the matter is likcly to be determined on common semso
principles,

22.68. Options and re-entry.—Elsewhere, we find (a) a provision ex-
empting from the Rule commercial options to purchase and placing upon
such options any time limitations which a study of the realities of commer-
cial dealings in Tand may show to be desirable;

(b) a provision from the Rule rights of entry for condition broken and
possibilites of reverter but declaring that such interests shall become void
after a specified period of years or at such earlier date as the condition
ceases to have any utility.

. These are not considered necessary having regard to the judicial deci-
sions confining the rule of interests proper in property.

22.69. Clarification—By way of clarification, it may be stated that
the proposed amendments are confined to the provision in secion 14, and
are not intended to affect rules of law other than those concerned with
remoteness of vesting as enacted in section 14,

22.70. Gifts 1o unborn persons.—For example, the proposition that a
gift in Hindu Law cannof be made to an unbomn persen is, as we have
stated above, well established.! In g Bombay case,? the will contained a
provision for the future children of the testator’s daughter. She had no
children at her death. The provision was void, This rule of Hindu law,—
and indeed. of general Indian law®—is not intended to be disturbed by sec-
tion 14. In fact, it postulates the existence of that rule. and provides or

I Rai Bishan Chand v. Asmodia Koer, LLR. 6 AlL 560 (PCy.

2 Bai Mann Bai v. Dossa Morarji, 1.L.R. 21 Bom. 709 (P.C.}. on appear from I.L.R.
15 Bom, 443,

3. Compare scction 112, Tadian Succession Act, 1925,
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rather assumes that the ultimate beneficiary may not be in cxistence at the
time of the transfer. But is the demand of the section that besides the re-
quirement imposed by section 13 to the effect that the whole of the Tofnain-
ing interest of the transferor in the thing transferred should be covered,! it
is also necessary that the ultimate beneficiary should be in existence at the
expiration of the period earlier mentioned and it is also necessary that the
thing transferred must belong to him not Iater than the attainment of majo-
1ity. There are then three postulates and one prohibition in the section as
follows : —

(i) Vesting may be delayed;

{ii) The first stage of permissible delay is represented by the lifetime
of one or more persons. in existence at the time of the transfer—
it is not necessary that they must themselves be beneficiaries
uader the transfer;

(iit) The second permissible stage of delay is the minority of some
person to whom if be attains full age the thing trasferred is to
belong;

(iv) That person must, however, be in existence at the expiration of
the earfier periods.

22.71. Thus, there are two types of periods which may be convenienily
described as the right time period and the minority period. Between the
two, there must not be any tnterval, and in any case the vesting should not
be delayed beyond the end of minority period. Thus, while section 14 is
not concerned with commencement initially and allows an interval between
the transfer and the vesting, the intervals are represented by two periods
which must be continous and which must be at the specified time. In this
sense, the journey of the interest and its ultimate destination are hoth regu-
lated in point of time.

T1 Section 13 will however be deleted.




CHAPTER 23
TRANSFER TO A CLASS

SEcTION 15

23.1. Section 15.-—When a gift is made to only one person the simple
Provisions in secions 13-14 apply. When the beneficiaries are a class, more
elall)borate provisions are required. Section 15 provides as follows on the
subject :

“15. If, on a transfer of property, an interest therein is created
for the benefit of a class of persons with regard to some of whom such
interest fails by reason of any of the rules contained in sections 13 and
14, such interest fails in regard to those persons only and not in regard
to the whole class,”

23.2. Class gifts.—The section deals with class gifts. A class gift is a
gilt of property to all who come within same description, the property being
devisible in shares according to the number of persons in the class.

At common law, a class gift fails in toto if any beneficiary may enter
the ciass outside the perpetuity period, for the size of the shares is not then
ascertained in time.

Under the English Act of 1964, persons enfering the class within the
petpetuity period will take to the exclusion of persons who enter outside
the period.

23.3. Amendment of 1929.—1In the great majority of cases where the
rule against perpetuities is successfully invoked, the offending provisions is a
gift to a class. In such a case at common law, gifts to A, A2, A3, valid
in themselves, are rendered invalid by the fact that gift to A4, is invalid,

h has criticised this doctrine as “guilt by association”. Realising that a
gift which threatened to tie up a property for too long a period should not
be invalidated in tofo, the legislature in India in 1929 amended section 15
by substituting a rule which was thus the reverse of the rule as contained in
the old section. Before the Amendment of 1929, section 15 incorporated
the rule of English law as enunciated in the leading case of Leake v Robin-
son! holding that in the cose of « gift 10 a class, any members of which may
have to be ascertained beyond the limits of perpetuity,—for cxample, a
gift to the unborn children of a living person who shall attain the age of
twenty five—the whole gift is void. In cases not governed by the Act at a
time when the Act did not apply to Hindus, there was judicial reluctance to
apply the English doctrine.2 Notwithstanding the provisions in section 102
of the Succession Act, 1865, and section 15 of the Transfer of Property Act
as it then stood-—provisions which were cited for invalidating the gift by
way of an analopy—it was held that even though a gift to unborn grand-sons
was invalid under Hindu law, that did not necessartly make the gift void so
far as it was in favour of a grand-son in existence. It was pointed out that
the English rule usually defeats the intention of the testator and that in anv
case the English rule was not a safe guide for the construction of Indian
gifts.

1 Leake v. Robinson (1817) 2 Mor. 633,
2 Rai Bishan Chand v, Mst. Asvardia Koer, LLR. 6 All. 560 (P.C)
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23.4. Hindus.—When, however, the Transfer of Property Act was made
applicable to Hindus, naturally the position was reversed and, by virtue of
the unamended section, such gifts totally failed. It was in 1929 that the
section was amended to read as it mow stands. The principle under the
amended section is that if there is a gift to & class and the interest fails with
regard to some of the members of the class by virtue of the rules contained
in sections 13 and 14, such interest fails only in regard to those persons,
and not in regard to the whole class. If, therefore, the whole plan of a donor
of p’roFerty cannot be carried into effect, the court will yet give effect fo a
part of it tather than hold that it shall fail entirely. After the gift has vested
in all or some members, they will hold it as tepants in common, so long
as they take as members of the class unless a joint tenancy is created by

express words.

23.5, English Act.—It may, as a matter of interest, be noted that the
English Act of 1964 has also now adopted the same approach by proving,"
im effect, that person who entered the class within the perpetuities period
will take, while those who entered the class too late will be excluded. Wri-
ters on English law usually describe this reforming provision as au amcnd-
ment providing a “class-splitting” rule.

Of course, before applying this “class-splitting” beneficial rnle, one
has to apply the other beneficial rules enacted in the 1964 Act, namely, the
“wait and see rule” and “rule for reduction of age”. Thus, tuke “a gift to
my grand-children on their attaining the age of twenty-five,” which may be
void under the common law rule if the grandchildren are unborn at the date
of the gift. It may, in the first place, be valid if all the grand-children have
reached the age of four on the death of the donor who made the will or on the
death of the previous holder of the life interest, This is by virtuc of the wait
and see rule. Next, the age could be reduced under the statutory provi-
sion, for reduction. The gift may stil be void (even if the age is reduced
to twenty-one) in the case of a grand-child born after the termination of
the previous life interest. Now the class-splitting rule must be applied,
with the result that any grand-child who satisfies the contingency in time—
the eontingency of attaining the age of twenty-five years—will take to the
exchision of grand-children who do not so satisfy the contingency.

23.6. Recommendation.—Since the substance of section 15, as amended
in 1929, is sound, the only amendment which we recommend is the deletion
of the reference to section 13. This is consequential on the recommended
deletien® of section 13.

1 Sections 4{3), 4{4), und 4(5), Perpetuities anidl Accumulations Act, 1964,
2. See recommendation as to section 13.




CHAPTER 24

DEPENDENT TRANSFERS
SECTION 16

another situation concerned with an infectious vice is dealt with in section 16,
which is concerned with what are known as dependent transfers.

Where, by reason of any of the rules contained in sections 13 angd 14,
an nterest created for the benefit of 4 person or of a class of persons fails

24.2. Principle—The rule in the section is primarily based upon the
presumed intention of the transferor. The transaction. being indivisible, once
4 person transfers property and his whole interest is transferred, the failure
of the period interest leads to the failure of the whole transaction ' As ob-
served by Lord St. Leonards? in respect of a gift over, which was void -

“It was void, not because it was not within the line of perpetuity,
but on the ground that the limitation over was never intended by the
testator to take effect unless the persons whom he intended to take under
the previous limitation would, if they had been alive, have been cap-
able of enjoying the estate; and that ke did not intend that the estate
should wait for persons to take in 2 given event where the person to
take was in actual existence, but could not take.”

The rule in section 16 applies only when the two cvents canpot be

separated; if they can be separated, then the transfer is not void, only the
invalid Iimitation is disregarded,?

24.3. Scope of dependent transfer—The scope of “dependent transfer”
may be illustrated from a case under the Hindu Wills Act, Though section
16 is now made independent of the Hindu law, still there does not appear
to have been any conflict between the rule of that law, at any rate the rule
applicable to those to whom the Hindu Wills Acté applied and the rule en-
acted in the section. Tn a Caleutia case®, a bequest of the trust-fund was
made in these terms : “My great-grandsons shall, when they attain majo-
rity, receive the whole to their satisfaction, and they will divide and take
the same in accordance with the Hindn law. God forbid, it, but should I
have no great-grandsons in the male line, then my daughters’ sons, when
they are of age, shall take the said property from the trust-fund and divide

it according to the Hindu Shastras in vogue.”

1. Gour.
2, Moneypenning v. Derring, 2 De GM. & G. 182,
3. (a) Evers v. Challis, 7 BLL.C. 531, 534,

(b) Watson v. Young, 28 Ch. D. 436, 443;

(c) Jones v. Westcomb, 1 Eq. Ca. Ab. 245;

(d) In re Bence, Smith ~, Bence, (1891) 3 Ch. 242,
4. Now sections 255—260, Indian Succession Act, 1925.
5. Brajanath v. Anandamavi, 8 BL.R. 208,
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Here the bequest to the daughters’ son was dependent on, and not alter-
native to, the gift to the great-grandsons and was therefore void.

24.4. Alternative gifts.—But, if, on the other hand, the bequest is in
these terms @ “If, at the time when my daughters’ sons come of age, the
gift to my great-grandsons has not taken effect for any reason; then my daugh-
ters’ sons shall take the property”. Then, the gift, being in the alternative,
would take effect, since it can be presumed that the grantor intended the
subsequent gift to take effect in any event, The section. being based on the
presumed intention of the grantor, there is scope for applying a different rule
where the deed shows that the intention of the testator was different, This
aspect will be further illustrated Jater.:

24.5. Analysis of section 16.—Let us now analyse the imporlant require-
ments of the section. The first requisite is that the gift over must have been
created in the same transaction. The gift over, being based upon a contin-
geacy which is bad, becomcs itseli invalid, the reason being that the persons
entitled under the subsequent limitation were not intended to take® umiess
and until the prior limitation is exhausted: and, as the prior limitation is
void, the subsequent gift can never come into operation. It is impossible
to give effcct to the intentions of the settlor in favour of the beneficiaries under
the subseguent limitation.” Bul this limitation does not necessarily apply to
limitation n dafaulr of appointment, in which usually the intention is that
they should take effect unless displaced by a valid exércise of the preceding
power of appointment. Thus, where the donees of u limited power of ap-
pointment purported to exercise it by appointing trustees upon such trusts
as A, onc of the objects of the power should, with certain consent, appoint,
and in defzult of, and subject to, any such appeintment, upon certain trusts
which were within the power, it was held that, although the power of ap-
pointment purported to be conferred on A was void, the trusts in default of
appointment were valid.4

24.6. Section restricted to dependent transfer—The second requisite of
the section is that it is restricted to dependent transfers. If the gift over is
dependent upon the bappening of either of two events, of which ene is valid
as a condition and the other ig void, and the former event happens, the suc-
ceeding interest will take effect even though the latter event may be void as
a condition. 1f the conditions are divisible, the valid disposition would take
effect without reference to the invalid contingency. Thus take a deed in
which a gift over of property is made in the ovent of there never being any
child of A or in the event of no child attaining twenty-one.

247, One of two events.—Again, if the gift over is dependent upon the
happening of either of two events, one of which is legal and the other void.
the succeeding interest will take effect if the former event in fact happems,
although the second event may offend against the rule. In such cases, the
whole question depends upon whether the clause for carrying the estate over

1 Para. 24.6, infra, o
2. Para, 24.2, supra.
3. (@) Robinson v. Haricastle. 2 R.R. 241, 151
(b)Y Routledge v. Dorrie, 2 Ves. 357
{c) Beard v. Westcotr, 5 B, & A, 801;
id) Monevpenny v, Derring 2 De GM, & G. 145, 181, 182,
(e} In re Abbotr Pegcock v. Frigour, (1893) 1 Cn. 54, 87
4. Webb. v. Sadier, L.R. 8 Ch. 419.

2
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is divisible or not, If it is, the valid dispesition would take effect without
reference to the invalid contingency. Thus, take a deed in which a gift over
is made of property in the event of there never being any child of A or in the
event of no child attaining, etc., twenty-one. Now, here the first contin-
gency is valid, but the second is too remote, but the gift over would nene-
theless take effect on the happening of the former event.! The question in
such cases is, whether the gift can be split into two alternatives, iv which
case, if the alternative, which is within the legal Jumits, happens, tne gift
over would take effect.”

24.8. English Act of 1964.—We now turn io the English law. At
comron law, if a subsequent gift is Limited on the same contingency as a
void gift, that subsequent gift also fails. At common law, any gift which is
dependent or expectant upon a prior void gift is invalid,

Under the Act of 1964, section 6, a subsequent gift must be viewed
on its own merits, and will not fail merely because of dependency. Section
-6 of that Act reads—

“6. A disposition shall not be treated as void for remolencss by
reason ooly that the interest disposed of is ulterior {0 and dependent
upon an interest under a disposttion which is so void, and the vesting
of an interest shall not be prevented from being accelerated on the
failure of a prior interest by reason only that the failure ariscs because
of remoteness.”

This provision would seem to place the burden of proving that the
subsequent gift is void on the person who so affirms. It reverses the common
law rufe based on® the presumed intention of the grantor in favour of the
opposite rule based on the policy of the law to validate gifts.

24:9. Need for revising section 16—We have given some thought to
the matter and have come to the conclusion that there is need for revising
section 16 on the same lines as section 6 of the English Act of 1962,
Although it can be said in favour of the existing section that it is based upon
the presumed intention of the transferor, the same argument can be address-
ed in support of the opposite view, pamely, that the transferor intended a
benefit for the ultimate beneficiary also, and that he himself would have
desired that if the first gift is legafly not recognisable, the subsequent gift
should take effect.

24.10. Recommendation to revise section 16.—In the light of the above
discussion, we recommend that section 16 should be revised as follows :

“16. Where, by reason of the rule contained in’.. . ... Section 14,
an interest created for the benefit of a person or of a class of persons
fails in regard to such person or the whole of such class, any interest
created in the same transaction and iritended to take effect after or upon
faiture of such prior interest shall not fail by reason only of faiture of
the first mentioned interest.”

1. Waison v. Young, 28 Ch, D. 436, 443;
Evers v. Challis, 7 H.L.C. 531.
9. Evers v. Challis, 7 HY.C. 531, 547.
3. Para 24.2. supra.
4. Parg., 24.8, supra.
5. C?erntign of section 12 has to be omitted in any case, as that section is being
efeted,




CHAPTER 25

DIRECTION FOR ACCUMULATION
SecTiON 17

23.1. Gist of section 17—Restrictions on the alienation or a vesting of
the corpus have so far been dealt with. In order to encourage the free cir-
culation of property, the taw also considers it necessary to provide restric-
tions on the accumulation of income. Income cannot unreasonably be ac-
cumulated for a long period. Though opinions may vary as to what is and
what is not an unreasonably long period, yet the principle, broadly stated,
has been accepted in the common law and also in our statutory provisions.
That the opinion may vary from time to time and place to place is ebvious
from the fact that the law on the subject has undergone a lengthy process of
evolution in England. It may be noted that in Hindu law, the rule was
more general than as stated in section 17. In Hindu law, a direction for
accumulation is mot void unless it is found to be so unreasonable as to be
against public policy, or if it is given for the purpose of carrying out an
iltegal object or is, in its effect, inconsistent with Hindu law.'

We shall revert to this aspect later. The section is in these terms -

“17. (1) Where the terms of a transfer of property direct that the
income arising from the property shall be accumulated either wholly or
in part during a period longer than—

(a} the life of the transfer, or

(b) a period of eighteen years from the date of the irapsfer,

suck direction shall, save as hereinafter provided, be void to the
extent to which the period during which the accumulation is directed
exceeds the longer of the aforesaid periods, and at the end of such last-
mentioned period, the property and the income thereof shall be disposed
of as if the period during which the accumulation has been directed to
be made had elapsed.”

There are exceptions to this general provision contained in sub-sectiom
(2). Tt provides that this section shall not affect any direction for accumu-
Iation for the purpose of—

(i) the payment of the debts of the transferor or any other persoa
taking any interest under the transfer, or

(ii) the provision of portions for children or remoter issue of the
transferor or of any other person taking any interest under the
transfer, or

(ili) the preservation or maintenance of the property transferred;
and such direction may be made accordingly.

25.2. The right to terminate accumulation.—A beneficiary of full
who has an absolute vested and indefeasible right to the capital and income
may terminate the accumulation by directing the trustees to ray the fund
to him!

1 Rajendra v. Raj Kumari, (1907 TL.R. 34 Cul. 8.
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In the case of Saunders,’ the testator bequeathed his stock to trustees
on trust to accumulate the dividends until Vautier should attain the age of
twenty-five, and then to transfer the capital and the accumulated dividends
to Vautier. Vautier, having attained the age of twenty-one, contended that
he was eatitled to stop the accumulations and to have the fund trapsferred to
him immediately. Counsel for Vautier argued that he now had a vested in-
terest in the stock, and that since accumulation was for his sole benefit, he
was cntitled to waive, it and demand an immediate transfer.

Lord Langdale M.R. held :

“[ think that principle has been repeatedly acted upon: and where
a legacy is directed to accumulatc for a certain period, or where the
payment is posiponed, the legatee, if he has an absolute indefeasible
interest in the legacy, is not bound to wait until the expiration of that
jod but may requirc payment the moment he is competent to give

a valid discharge.”

25.3. History. Before 1929, the section was numbered as scction 18,
and present section 18 was numbered ag section 17. Also, the provision

was differently worded.”

25.4. History of English law. The English rule as to accumulations has
undergone a process of evolution for about two centuries. Tt was the out-
come of the decision in the case of Thelluson.® Thal case arose out of the
will of Peter Thelluson, who, in 1796 A.D., disposed of his vast property
by will and excluded his issue from enjoyment, dirceting accumulation of
income for the period of nine lives—all in being—at the date of his death.
At that time, there was no statute, prohibiting accurulation and the be-
quest had to be upheld, but the will led to the passing of the Accumutation
Act, 1800 (39—40 Geo. 3, s. 98), which was replaced by the Conveyanc-
ing Act. 1881, and which, in its turn, was replaced by sections 164-—166 of
the Law of Property Act, 1925, slightly amended in 1964.

15 5. Pre-1929 Law in India—Before its amendment in 1929, the
law in India allowed accumulation for a period ef one year only. But, in
cases decided independently of the statutory provision, it was held that if
there was nothing per se illegal in a direction to accumulate, and if such
a direction was not unreasonable or for carrying out an illegal object, it
should be upheld. However, the cases did not lay down any definiic rule
which the lower courts could easily follow. In 1929, the law was amend-

ed as it now stands.
25.6. English law.—The English rule prescribes several periods during
which accumulation can validity be directed,* viz.,—
(a) the life of the grantor or settlor; or _
(b) a term of 21 years from the death of the grantor, settlor or
testator; or
(c) the duration of the minority Or respective minorities only of
any person or persons living or en ventre sa mere at the death
of the grantor, settlor or testator; or

_.1. Saunders v. Vautier, (1841) 4 Beav. 115.

2. Para 25.5. infra.
3. Thelluson v. Woodford, 4 RR. 205, affirmed (1805) 8 R.R. 104

4. Section 164, Law of Property Act, 1925, as amended in 1964,
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(d) the duration of the minority or respective minorities only of any
person or persons, who undor the limitations of the instrument
directing the accumulations would, for the time being, if of full
age, be entitled to the income directed to be accumulated; or

(e) a term of twenty-one years from the date of making of the dis-
position; or
(f) duration of the minority or respective minorities of any person or
persons in. being or en ventre sq mere at that date.
Section 165 of the Law of Property Act, 1925 provides—

“165. Where accumulations of surplus income are made during
a minotity under any statutory power or under the general law, the
period for which such accumulations are made is not to be taken imto
account in determining the periods for which accmulations are permitted
to be made by the last preceding sections, and accordingly an ex
trust for accumulation for any other permitted period shall not be deem-
ed to have been invalidated or become invalid, by reason of accumu-
lations also having been made as aforesaid during such minority.”

Section 166 of the Law of Property Act, 1925 provides—

“166. (1) No person may settle or dispose of any property in such
manner that the income thereof shall be whoily or partially accumulated
for the purchase of land only, for any longer period than the duration
of the minority or respective minoritiés of any person or persons who,
under the limitations of the instrument directing the accumulation, would
for the time being, if of full age, be entitled to the income so directed to
be accumulated.

“(2) This section does not, nor do the enactments which it re-
places, apply to accumulations to be held as capital money for the pur-
pose of the Settled Land Act, 1925, or the enactments replaced by that
Act, whether or not the accumulations are primarily liable to be laid
out in the purchase of land.”

Section 12 (2) of the Perpetuities and Accumulations Act, 1964, pro-
vides—

“12. (2) It is hereby declared that the restrictions imposed by
....section 164 ( of the Law of Property ‘Act, 1925) apply in rela-
tion to a power to accumulate income whether or not there is a duty
1o exercise that power, and that they apply whether or not the power
to accumulate extends to income produced by the investment of income
previously accumulated.”

Sub-section (2) deals with two previously uncertain points: (i) whether
8 power, as opposed to a trust, to accumulate was caught by section
164. It was held in Re Robb' that the section applied to mere powers,
and that decision is now confirmed: (i) whether section 164 applied to an
accumulation at simple interest, as opposed to compound interest. There
were decisions either way. but the Act now provides that section 164 shall
apply to such a case. Section 12(2), however, is not retrospective,

25.7. Comparison with the English law.—Tt may be noted that the
provision in England is more tiberal than section 17, and permits accumu-
fation for the longer of several alternative periods mentioned in section 164

1 Re Robb, (1953) Ch. 459,
13885 Mof L-w/77
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of the Law of Property Act, 1925, slightly amended in 1964. In contrast,
under section 17 of the Transfer of Property Act, the period is reduced to 18
years or life of the transferor., In England, on the other hand, the period
is more elastic. The question then arises whether there is need to revise
our law, or whether it should be kept as it is, It appears to us that some
of the provisions made in English law are worth adopting in our section
inasmuch as such liberalisation is not likely to create any practical difficul-
ties and, speaking theoretically also, the law should not object, as a matter
of policy, so long as incame is not tied up for an unduly long time. After
all, the period of life of the transferor or the period of 18 years from the
date of the death of the transferor js not the only reasonabie period, and
there could be cases where a direction expressed differently may yet be
reasonable. For example, a period of 18 years from the date of the death
of the transferor or a period expressed as expiring with the minority of a
living person or a person living at the date of the death of the transferor
would, prima facie, appear to be reasonable.

25.8. We have taken mnote of the fact that -the English law is more
liberal than section 17, ipasmuch as a term of twenty-one years from the
death of the grantor, settlor or testator is allowed in England as one of the
permissible periods—in addition to any other alternative periods mentioned
In the law.! It also permits the alternative of expiry of minority. There
is also the fact that the English law has regard to persons in the womb.

With suitable adaptations, these alternative periods are worth adding to the
section. ’

2359, Hindy law.—We may note that the Hindu law was not right, As
far back as 1855, no less an authority than Colville C.J., delivering the
judgment of the Supreme Court of Calcutta,” expressed the opinion that it
was competent to Hindu testator expressly to provide for the accumulations
of the surplus income of his estate within the limit allowed by law and to
make those accumulations subject to a limitation order as there described,

Thus, a direction to accumulate is not fundamentally bad; it is bad
only if it offends some independent rule of Hindu law. Thus, it may in-
fringe the rule against perpetuities or be repugnant and void as an atternpt
to deprive a person of the enjoyment of that which has become his property,
In Watins v, Administrator-General 3 Jenkins C.J., observed that, on prin-
ciple, an accumulation can he validly directed, for so long as at a time as
the absolute vesting of the entire interest can be withheld, or for so long a
time as that during which the corpus of the property can be rendered inalion-

able, or its course or is devolution can be directed and controlled by a
testator.

This #s an additional consideration for making the law liberal within
due limits.

25.10. Recommendation as to section 17(1) ~—Accordingly, we re-
commend that section 17(1), clauses (a) and (b), should bé revised to
read as under:

“(a) . the life of the transferor, or

1. Section 164, Law of Property Act, 1925, as amended in 1964,

2. Smt. Sooryumoney Dossee v. Dinoobandoo Mullick, (1855) 1 Boulnois 223, cited
by Jenking C.J. in Watkins v. Administrator-General, (1%14) LL.R. 407 Cal. 88,
g .

v

3. Watkins v. Administrator-General, ( 1914} LLR. 47 Cul. 88, 93.
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(b) a period of eighteen years from the date of the transfer, or

(c) a period of eighteen years from the date of the death of the
transferor, or

(d) the minority of any person living or in the womb at the date
of the transfer or at the date of death of the fransferor.”
25.11. Amendment of section 17(2) —As to sub-section (2) of section
17, we recommend the addition of a further exception in these terms—
“(iv) the accumuluation of the produce of timber or wood.”

This has been suggested by the corresponding exception in Engiand,*
which reads-—

*““(iii) respecting the accumulation of the produce of timber or wood.”
We believe that this amendment should not raise any controversy.

1. Section 164(2)(iii), Law of Property Act, 1925.



CHAPTER 26

TRANSFERS FOR BENEFIT OF PUBLIC
SecTiON 18

26.1. Gist—Transfers for the benefit of the public have been excluded
by section 18 from certain restrictions. The section is in these terms :—

“18. The restrictions in sections 14, 16 and 17 shall not apply
in the case of a tramsfer of property for the benefit of the public in the
advancement of religion, knowledge, commerce, health, safety, or any
other object beneficial to mankind.”

Although the section does not use the word “charity” or “charitable
purposes”, there is hardly any doubt that it is meant for transfers in favour
of charities. The words “benefit of the public” and “object beneficial to
mankind” make this clear.

26.2. Gifts for charity—special position—Both in India and elsewhere,
gifts for charity have received social approval. They have also reccived
certain special privileges in a law, though the abuse—suspected or real—
of some of thosc privileges has sometimes led to a fluctuation of views as to
the propriety of conferring special benefits on charitics- This has been
particularly so in the field of fiscal privileges. Confining ourselves, however,
to non-fiscal matters, and leaving aside the peculiar historical developments
in England which led to the Statutes of Mertmain, we may state that the
law has been tender towards transfers for charitable purposes in general and
it would be true to say that several iypes of provisions which would not
be normally permissible, become so where a charitable purpose is shown.
The section under discussion, to put the matter broadly, exempts charities
from the rule against perpetuities (section 14) and from two other provi-
sions—dependent transfers (section 16) and accumulation (section 17).

26.3. Charity in Vedic and post-Vedic texts—From the earliest times,
the merit of charity has been recognised in India. The Rig Veda contains
passages extolling the merits of charity. One of them is thus translated by
Max Mueliler ;1 “He who gives alms goes to the highest place in heaven.”

The Hindu concept of charity is not confined to religious purposes, even
though the two often co-exist. Purely secular objects were equally praise-
worthy. The Vedic notions of hospitality are interesting, and it is well-known
that in the Hindu household the guest is treated as a divinity hence the
soctal recognition of “guest houses™ as a kind of charitable institution.

26.4. Impartible property—Property dedicated for pious uses has béen
made impartible under Hindu law, as much from the fundamental idea of
its not being private property, as from a desire to maintain uninterrupted use
of the same for pious purposes.?2 This is one example of the special treat-
ment afforded to charities,

1 Rig Veda 1._ 125, 5-6. cited in Max Mueller's Chine from a German Work.;»l?.;,.
Ya'. ¥, page 46, Hemadri, Danakhanda, Bib. Ind,, page 4.
2. P N. Saraswati, Hindu Law of Endowments (1897 Ed.}, Chapter 7.
124
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We need not, for the present purpose, detain ourselves with a detailed
discussion of the expressions used in the texts to indicate what are now
described as “religious and charitable” purposes;—expressions such as Ishta
and Purtta, Yoga Kshema. Nor are we concerned with the meaning of the
latter. But, at least according to the one construction of the passage in the
Mitakshara,' dealing with property not liable to partition, where it speaks of
*“Yoga Kshema”, the expression is taken in this sense—Yoga means a fund
for the performance of religious ceremonies and Kshemam signifies a
reservoir of water or the like constructed for public benefit?

Of course, the mention of “reservoir of water” is merely to be taken as
an illustration. The dominant elemient is public benefit-—which, it may be
of interest to note, is also the most important element in the modern con-
cept of charities, The construction of reservoirs is unanimously classified
by the Hindu ages amongst purtta (roughly, charitable works}. The
commonest enumeration of these reservoirs is “Vapi-Kupa-tarnagini”, an
énumeration occurring not only in later texts,* (Yama, Atri and Varsha
Purana), but also in Ashwalayana. But these were not the only instances
cf purita works. Gifts for learning and gifts for hospitals form an equally
important category of “purtta” works.4

26.5. Meaning of Ishta and Purtta—Ishta, in ancient texts, includes
Agnihotra, Vedic gifts, sacrifices, Pashubandh, Chaturmashya, Agnistoma,
offered to priests at sacrifies, religious austerity, ‘truth, studying in the Vedas,
Vaisvedeva sacrifice and Atithya.

Purtta works are gifts and charity, according to the Smarta apd not
Vedic rites. A text of a Smriti cited by Hemadri says,—they are gifts made
oulside the sacrificial ground. Purtta works inchide the following—gifts
made during eclipses, and other days auspicious for such acts, tanks, groves,
processions for the gods, wells, temples, rest-houses, giving of food and
relief to the diseased. Gifts for educational purposes, though strictly not
coming within the definition of Purtta, have been extolled in the Smrities
and Puranas as of high merit, Imparting learning and gifts of land and
cows are declared to be gifts of surpassing merit, in a text of an Upanishada
cited by Hemadri. Hemadri also declares, by citing many texts, that assis-
tance to stdudents in any shape in prosecuting their studies s of great
merit.

26.6. History of charities in the West—So far as the West is concerned,
it is highly probable that the rudiments of thé law of charities were derived
from the Roman or Civil ]aw.> In Lord Chief Justice Wilmot’s notes of his
opinjons (pp. 53, 54), it is said : “Donations for public purposes were
sustained in the civil Jaw, and applied, when illegal, ¢y pres to other Purposes,
one hundred years before christianity was the religion of the Empirs.” And
for this cited Dig. Lib, tit. 2, De Usoet usufruc. Legatorum, 16, 17.

1 Mitakshara. Chapter I;:ecl.io_n 4, clage Tr_e;;-oac;d_m_ Vira Mitrodaya,
Chapter VII, Section 2.

2 See Golap Chandra Sarkar's Translulion, guoted by P. N, Saraswati, Hindu Law
of Endowments (1897 Ed.) Chapter 7.

3 Ashwalayana, Grihva Parishishta, 1V, 9. Bib. Ind., page 342. P N. Saraswati,
Hinde Law of Endowments (1897 Ed.), Chapter 8.

4 P N Seraswati, Hindu Law of FEndowments (1897 Ed.), page 27, para 24.
5 Story, Equity Jurisprudence (1918), page 475, 1137,
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One of the carliest fruits of the Emperor Constantine’s real or teten-
ded zeal for Christianity was a permission to his subjects to bequeath their
property to the Church.! Of course, the Church was originally regarded
as the “bride” of God—whence the word “endowment” which has its asso-
ciation with dower.

The permission given by Constantine was soon abused to so great a
degree as to induce the Emperor Valentinian to enact a “mortmain law”, by
which it was restrained.’

But this restraint was gradually relaxed; and in the time of Justinian
it became a fixed maxim of Roman jurisprudence, that legacies to pious uses
{which included all legacies destined for works of piety or charity, whether
they related to spiritual or to temporal concerns), were entitled to peculiar
favour, and to bo deemed privileged testaments.?

Thus, for example, a legacy of ornaments for a church, a legacy for
the maintenance of a clergyman to instruct poor children, and a legacy for
their sustenance, were esteemed legacies to pious and charitable uses.*

26.7. Public benefit in regard to religion—In gencral, a charitable
endowmtent is one which has for its object the benefit of the public or of
mankind. A religious endowment is one which has for its object the esta-
blishment, maintenance or worship of an idol, deity or other object or pur-
pose subservient to religion, Every religious endowment, in the sense ex-
plained above, is not charitable. The following definition of “charitable
purpose” occurs in the Charitable Endowments Act :! ’

“2. In this Act, ‘Charitable purpose’ includes relief of the poor,
education, medical relief—and the advancement of any other object of
general public utility but does not include a purpose which relafes ex-
clusively to religious teaching or worship.”

An endowment may be charitable without being religious, and it may
be religious without being charitable——particularly where the element of
public benefit is missing. This is true where an endowment is private in the
sense that the dedication is limited to a family god, meant for a family or
families or a small and certain body of individuals and the public has no
access to the idol. In general, any property, movable and immmovable, that
a person can dispose of by gift or will may form the subject of endowment
by gift or will, as the case may be.

26.8, Hindu endowments—Hindu endowments are mostly intended for
the benefit of the public, but, by way of exception, private ownership may
be found. In general, the distinction between a public and private endow-
ment depends upon its extensiveness® The essential characteristic of a
charitable gift is that is must be for the benefit of the public or mankind.

1 Cod. Theodos, Lib. 16 Tit, 2, 1.4.

2 Cod. Theodos, Lib. 16, title 2, 1.20.

3 Domat, Civil Law, Vol. 2, B. 4, tit. 2, 6.

4 Domat, Vol, 2, B. 4, tit. 2, 6.

5 Section 2, Charitable Endowments Act, 1890.

6 Prakash Chandra v. Subhash Chandra, LL.R, 37 Cal. 67, 79.




































































































































































































































































































































































































































































































