CHAPTER 57

ESTOPPEL — SECTION 115
I. INTRODUCTORY

§7.1. Chapter 8 of the Act deals with estoppel. The most important section Scope.
of the Chapter is section 115.

Under section 115, a person who makes a representation and induces a
belief in the other person is precluded from denying its truth if the other per-
son has acted upon it. This, of course, is not the text of the section; but it ex-
presses the principle in ordinary language. The doctrine is known as ‘estoppel’
— a word which occurs in the marginal note of the section but nor in the text.

572, “The Promise, like the wheel”, said! O.K. Chesterton, “is unknown The two main
in Nature and is the first mark of Man”, This ‘Promise’ is as essential to afl doetrines,
contractual relations, whether of individuals or States, as the wheel is to machi-
nery. The recognition of the sanctity of the spoken or the written word, and of
the responsibility attaching to a man’s declaration, acts or omissions. which
others have relied on, underlies the modern ESTOPPEL arising out of REPRE-
SENTATIONS.? That is the basis of the section, The principle is well under-
stood, and needs no amendment. The discussion that follows is intended
merely to elucidate certain important aspects. On a few points of detail, it
will also be necessary to examine the case-law.

§7.3. At common law, there were three kinds of estoppel, namely, (a) by Various kinds of
record, (b) by deed, and (¢) in pais. mw at eom-

(a) Estoppel by record is dealt with in sections 11-14 of the Code of Civil
Procedure. 1908, and in sections 40-44 of the Evidence Act,

(b} Estoppel by deed is not the subject matter of any special rule in the
Tndian Legal system.
(¢) Estoppel in pais is dealt with in this C’hapter (Chapter 8 of tie Act),

574, In dealing with this and the following sections, it is to be remem- Not exhaustive.
bered that they are not exhaustive of the law of estoppel. since all rules of
estoppel are not also rules of evidence;® secondly,’ section 115 or section 116
does pot enact, as law in India, anything different from the law of England

on the subject of estoppel.

Il. NATURE OF ESTOPPEL

57.5. At this stage, a brief discussion of the nature of estoppel may be
useful. In the case of Moorgate Mercantile Co.* Lord Denning M. R. made
the following observations which succinctly describe the nature of estoppel

1G. K. Chesterton on Belgium (August 1914). Casperz, Estoppel and the Substantive

Law (1915) page 1
sCasperd, Estoppel and the Substantive Law (I915), page 1

tGanges Manufacturing Co. v. Sourujmull, (1880) LL.R, 5 Cal. 669,
sSgrat Chander v. Gopal Chunder 19 LA, 203 215 (1892); LL.R, 20 Cal. 296 (P.C)).

SMoorgate Mercantile Co. V. Turlehan, (1975) 3 Alt, ER. 314, 323 (CA).
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“Estoppel is not a rule of evidence. It is not a causc of action. It is a
principle of justice and of equity. §t comes to this, When a man, by his words
or conduct, has led another to believe in a particular siate of affairs, he will
not be allowed to go back on it when it would be unjust or inequitable for him
to do so.”.

Dixon J. put the principle in these words:!

“The principle upon which estoppel in pais is founded is that the law
should not permit an unjust departure by a party from an assumption of fact
which he has causcd another party to adopt or accept for the purpose of their
lega! 1elations™.

57.6. An estoppel, is thus, a personal disqualification, laid upon a person
pecuiiarly circumstanced, from proving particular facts; whereas a presumption
is a rule that particular inferences shall be drawn from particular facts, who-
ever proves them’. A man is estopped when he hag said, done or permitted
something or act, which the law will not allow him to gajusay,

57.7. It is obvious that an estoppel amounts to a fictitious statement treated
as true,’ and modern estoppel has the effect of making untruth take the place

of truth.!

57.8. However, this untruth is substituted in the interests of justice —
primarily for the reason that where an untruth has led another person to act
upon it and change his position, it is just and fair to him that the untruth must
be adhered to by its author.

579, The conditions in which estoppel may arise are dealt with in section
115. In order that estoppel may arise, it is not necessary that there is any frau-
dolent intention established in comnection with the misrepresentation which is
the subject of estoppel® Oeccasionally, one comes across observations to the
contrary. For example, in all Allahabad case® it was observed that if the ap-
pellant acted in ignorance of his rights, there could be no question of estoppel
operating against him. These observations were obiter, and we do not think
that the Court intended to lay down any such rule. Section 115 does not reguire
that the person who, by his declaration or conduct, induces a belief in the mind
of others, must have been aware of his rights’

57.10. Owing to ils use in ancient times in shutting out the truth against
reason and sound policy. the doctrine of estoppel® was not favoured, and was
characterised as “odious”. In modern times, the doctrine has lost aHl odium,
and has become one of the most important, useful and just, factors of the law.
At the present day, it is employed not to exclude the truth; its whole force be-
ing directed to preclude parties, and those in privity with them, from unsettling
what has been fitlingly determined, +— a just principle which can be, and is
daily administered to the well-being of society.

1Grundt v. Great Boulder Pry Gold Mines Lid, (1937 59 C.LR. 641, 674 (Dixon 1)
g;;)ted by Lord Denning in Moorgate Mercantile Co. v. Turlehan, (1975) 3 All. ER, 314,

IStephen, Introduction to the Evidence, page 175.

iGeneral Finance Co. v, Liberator, (1878} L.R. 10 Ch. D, 15; 20 (Jesse] M.R.}.

SSimmi v. Anglo American Telegraph Co. (1879) LR. 5 Q.B.D. 202,

5Sarat Chunder v. Gopal Chunder, (1892) 1L.R. 20 Cal. 296 (P.C)

*Lachman v. Rent Controiler, ALR. 1953 Alil, 458.

TALLR. 1925 P.C. 146.

8Bigelow, Estoppel (6th Ed), pages §, 6, cited in Woodroffe,
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TII. MINORS

So miuch as regard:s the principle of the section and the nature of estoppel.
A few points of detail relating to the section may now be considered.

57.11. On the question whether section 115 applies to a minor, there
seems to be some conflict of decisions, as would be apparent from a Bombay

case,! where the case law on the subject is reviewed. It should be stated here

that the controversy arose in the context of false declarations by minors as to
age with reference to contractual capacity. That particular point is not of much
importance now. But the views judicially expressed in the course of the dis-
cussion, as to the meaning of “person” in section 113, are still relevant.

57.12. According to one view, the word “person™ in section 115 is confined
to persons having capacity to contract. This is the view taken in the Calcutta
High Court in an early case® by Maclean C. J. and Prinsep J. while Ameer Ali
J. was of the view that the section was not totally inapplicable to minors.

57.13. This view has not found favour with many High Courts; and, in
the Bombay case, to which we have just now made a reference® Beaumount
C. I. described the view as “plainly untenable”. At the other exireme is the
view* that section 115 applies to a minor, and a minor is estopped from plead-
ing his minority even in relation to contractual liability if there is fraud. Tn
bztween is the Bombay view, namely, that (i) section 115 applies to riiners,
but (ii} in relation to contractual capacity, it is overridden by section 11 of the
Indian Contract Act, 1872, .

57.14. In the leading case on the contractual capacity of minors® the
question whether section 115 applies to minors or does not apply, was left open
by the Privy Council. There are, however, observatiors of the Privy Council
in a later case® to the effect that ¢ deed by a minor is a nullity and incapable
of founding a plea of estoppel.

57.15. As already siated above, the position regarding effect of jalse decla-
ration as to age is not of importance, In terms of the relationship between
section 15 on the one hand, and the provision regarding incapacity of minors
in the Contract Act on the other hand, the proper view seems to be that estop-
pel cannot override a plain statutory provision of law, In other words, section
11 of the Contract Act being a matter of substantive law, it must ptevail over
section 115, Evidence Act, which is merely a matter of procedure.”

57.16. But this does not mean that section 115 does not apply to a minor
in other cases. The section could, for example, apply where the cause of action
is not in contract or transfer of property, and is one not barred by a specific
statutory provision. The Bombay view thus appears to be correct.

57.17. To claborate the point, we can state two aspects of the matter thus —

(a) The law relating to estoppel must be read together with, aud subject to,
other laws in force, such as those relating to contract and transfer of property,
and where such laws declare a minor to be free of liability in respect of a parti-
celar transaction, he cannot be made liable by virtue of an estoppel. An estop-
pel cunnot alter the Iaw, but in other cases, a minor may be sstopped. A minor

!Gadigeppa v. Balangowda, A.LR. 1931 Bom. 561, 568 (Full Bench) (reviews cases).
3Brohmo Dune v. Dharmo Dos, (1893) LL.R. 26 Cal. 381.

*Gadigeppa v. Balangowda, A.LR. 1931 Bom. 561, 568 (Full Bench) (reviews cases).
Yagar Nath Singh v. Lalta Prasad, {1509) LL.R. 31 All. 21 (Basnerii I.’s view).
SMohori Bibee v. Dharmo Das, (1903} LL.R. 30 Cal. 539 (P.C).

®Sadig Al Khan v. Jai Kishore, ALR. 1928 P.C, 152; 30 Bom. Law Reports 1346,
'Gadigeppa v. Balangowda, ALR, 1931 Bom. 561, 568,
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is not liable upon a contract nor for a wrong arising out of, or immediately
connected with his contract, such as a fraudulent representation, at the time
of making the coneract that he is of full age’

(b) A person under disability cannot by an act /n pais, do what he cannot
do by deed.” He cannot, by his own act, enlarge his legal capacity io contract
or to convey. He cannot be made Liable upon a contract by means of an estop-
pel under this section, if it be clsewhere declared that he shall not be liable up-
on a contract. To say that by act in pais that could be done in effect which
could not be done by deed, would be practically to dispense with all the limitations
the law has imposed on the capacity to contract.?

{¢) But this does not mean that a minor can never be estopped. Under
section 116, for example, (estoppel betwcen landlord and tenant), a minor c¢an
be estopped.! This is because section 11 of the Contract Act does not come
in the way where the original tenancy was not culered into by a minor, who
has now succeeded to the temancy,

The broad assertion that the decirine of estoppel in paiy has no application
whatever to infants, does not, therefore appear to be correct.’

Qur own view has been set out at length above, in view of the doubts ex-
pressed on the subject.”

V. PROMISSORY ESTOPPEL

57.18. In rocent wines we doctrine of promissory estoppel has emerged.
It is too early to say anything very definite about its scope, bui the following
propositions taken from Chesire® indicate its broad® features—

(1) If a promise is given by one party to a contract not to insist upon his
rights under that contract and there is no consideration for the promise, the
promisee cannot sue upon it.

(2) If the promisor breaks this promise and sues on the original comtract,
the promisee may use the promise by way of defence.

(3) To succeed in this defence, the promisee must persuade the court that
it is “inequitable” to allow the promisor to sue on the original contract.

If the promisee has himself been guilty of unconscionable conduct the court
will certainly not allow the equity to be pleaded. But in the present context
as elsewhere the word ‘inequitable’ has a more technical sigrificance.

The promisee must have acted or omilted to act in reliance upon the pro-
mise; and by this act or omission he must have altered his position for the werse.
Thus, in the New Zeaiand case of P. v. P.) he was induced not to take advantage
of his statulory powers.

(4 The fowrth point is still the subject of controversy. It has been
strongly urged that the doctrine of promissory estoppel applies only to
suspend and noi to abrogate the promisor’s legal rights. Such, indeed, has
been its effect in most of the cases in which the question has been reievant.
But it was not so restricted in the case of P. v. P, and Lord Cairns in

1Pollock, Contracts, 6th Ed., pages 52 and 72.
Brahmo Dunt v. Dhurmodass Ghosh, (1898) LL.R. 26 Cal, 388, 194,
“Bigelow, Estoppel, 6th Ed., page 621, cited by Woodrofe, Evidence (1941), page 865.

‘Kamiz Mehdi v, Rasul Beg, 5 Cal. LJ. 551; 48 1.C. 39, cited in Woodroffe, Evi
Act, (1941), page 865. vidence

5Chesire and Pifcot, Contracts, (1971), pages 89, 90,
&€Some of ihe footnutes have been omitted,
P, v, P, (1957) HELR. 854.
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Bughes v. Metropolitan Rail Co.! clearly stated the proposition in the altérs
native. The equitable doctrines might be applied, he said, when the promisee
had been led “to suppose that the strict rights will not be enforced or will be
kept in suspense or held in abeyance”™. The point would seem at least to be
open to argument.

57.19. In India also, “promissory estoppel” has received consideration in
judicial decisions.! If has been debated at great length in periodical legal
literature alse. However, the dimensions of this concept await further
definition. Apart from that, it may be stated that the topic may not properly
belong o the law of evidence, since its subject-matter is nearer to sub-
stantive law than etsoppel in the limited semse as kmown to section 115. For
these reasons, we do not propose to discuss this topic in the present report,

V. NO ESTOPPEL AGAINST STATUTE

57.20. In general, there is no estoppel against a statute, in the semse that
if a certain provision is made by statute for the public benefit, the enforcement
of that provision by the competent statutory authority cannot be defeated by
arguing that the competent authority had made a representation of fact which
renders the statutory provision inapplicable and which estops the concerned
authority from relying oa the statute.

57.21. Where a particular act is declared to be void and unlawful by
statute, a parly cannot, by representation, any more than by other means, raise
against him an estoppel so as to create a state of things, which he is under a legal
disability [rom crealing, as pointed out by Vice-Chancellor Beacon in Barrow's
case.’

57.22. “The doctrine of estoppel cannot be applied to an Act of Parliament.
Estoppel only applies to a contract inter partes, and it is not competent to the
parties (0 a contract to cstop themselves or anybody else in the face of an Act of
Parliament ............... 1 am of opinion that as between the parties to this con-
tract there was no estoppel, they contracted to do a thing which in the result
it was unlawful to do”.

57.23, On the same principle it has been held' that a corporate body
cannot be estopped from denying that they have entered inte a contract, which
it was ulira vires for them to make.

vI. RECOMMENDATION

57.24. In the result, the only change needed in section 115 is the addition
of an Explanation as follows to clarify the position as to minors—

“Explanation.—This section applies 1o @ minor or other person under dis-
ability; but nothing in this section shall affect any provision of law whereby the
minor or other person under disability becomes incompetent to incur a particular
liability.

\Hughes v. Metropolitan Rail Co., {1887) 2 App. Cas. 439,
3a) Union of Indidn v. Anglo Afghan Agencies, ALR, 1908 8.C, 718; (1962) 2 8.CJ.
869,

(b) State of Tamil Nadu v. Krishnamurihi, (1974) 1 S.C.J, 235,

i} A.LR. 1973 All 230.

(d) Sankaranayaran v. State of Kerala, (197]1) 2 S.C.C, 364.

(&) 1F.C. Agency v, Union of India, AJLR. 1976 Delhi 4.

() Nathulal v. State, 1976 Raj. I2.

SBarrow's case (1880) 14 Ch. D. 432-33, affi'med on appeal in (1830) 14 Ch. D. 443,
\Canterbury Corporation v. Cooper. (1909) 100 L.T. 597.
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CHAPTER 58

RULE EXCLUDING EVIDENCE OF TiTLE — SECTION 116
I. INTRODUCTORY

58.1. A special rule excluding evidence of title is given in section 116. It
reads —

“116. No tenant of immovable property or person claiming through
such tenant, shall, during the continuance of the tenancy, be permitted to deny
that the landlord of such tenant had, at the beginning of the tenancy, a title to
such immovable property; and ne person who came upon any immovable pro-
perty by the license of the person in possession thereof, shall be permitted Io
deny that such person had a title to such possession at the time when such
license was given”,

58.2. As the Evidence Act was enacted before the passing of the Transfer
of Property Act in 1882, it uses the expression “tenant”, while the expression
used in the Transfer of Property Act is “lessee”.

58.3. This section is described in the Act as a species of estoppel — vide
the marginal note to the section—but, strictly speaking, where a tenant enters
into occupation of premises, he does not make any representation of fact to the
landlord, though he does make a promise to pay the reni. In this respect,
section 116 can be distinguished from section 115. Tt is really estoppel by
agreement.

58.4. It will be more accurate to say that since the tenant could not have
got the possession of the land without admitting the right of the landlord, he
should not be allowed to deny that right, so long as he is in possession.

58.5. There is, no doubt, some element of estoppel present in this case
namely, that on the strength of the implied undertaking made by the tenant, the
landlord put him into coccupation and thereby did something to his detriment,
The tenant is now estopped from denying the truth of that which was the founda-
tion of the relationship. Thus, action taken by a person (landlord in this case)
on the strength of the act of another, is the common element in sections 115-116.

II. RATIONALE

58.6. As to the rationale underlying the section, we would like to quote
the observations of Baron Martin in Cuwthbertson v. Irving @}

“If the lessor have no title and the lessee be evicted by him who has title
paramount the lessee can plead this and establish a defence to any action brought
against him; but so long as the lessee continues in possession under the lease the
law will not permit him to set up any defence founded wpon the fact that the
lessor ‘nil hebuit in enemantis’ and that upon the execution of the lease there is
created in contemplation of law a reversion in fee simple by estoppel in the lessor
which passes by descent to kis heir and by purchase to an assignee or devisee......

“This state of law in reality tends to maintain right and justice and the
enforcement of the contracts which men enter into with each other {one of the
great objects of all law); for so long as lessee enjoys everything which his lease

WCuthbertson v. Irving, (1860) 4 H & N 742; 757; 28 L.J. Bx. 306; 5 Jur (NS) 740,
quoted in Krishna Prasad v. B.C. Concern, ALR, 1937 P.C. 251, 254,
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purports to grant, how does it concern him what the title of the lessor or the beir
or assignee of his lessor really is? All that is required of him is that having receiv-
ed the full consideration for the contract he has entered into, he shouid on his
part perform it”.

58.7. The Privy Council has, after quoting this passage, observed ;!

“Not every word of this passage can be taken as law in India at the present
tzme, but it is a useful exposition of the reason! which underlies the welknown
doctrine of estoppel which has been epacted for India in section 116, Evidence
Act”, R e

58.8. It would thus appear that the estoppel under section J16 is bY Esioppel  based
reason of agreement, and iy based on permissive enjoyment. If A, being in posses- on agreement.
sion of land, delivers the possession to B upon his request and upon his promise
to return it, with, or withont rent, at a specified time, or at the will of A, then B
cannot be allowed, while still retaining possession, to dispute A’s title, because,
to allow him to do so would be to allow him to work a wrong against A. by
depriving him of the advantage which his possession afforded him, and with which
he would not have parted, bui for the promise (or, rather the implied agreement)
of B that he would hold it from him and in his place and stead’.

The broad principle is that a person who has received property from another
will not be permitted to dispute the title of that person or his right to do
what he has done?

5$8.9. Thus, the estoppel of a tenant is founded upon the contract between
him and his landlord. The tenant took possession under a contract to pay rent
as long as he held possession under the landlord, and give it up at the end of the
term to the landlord, and having taken it in that way bhe is not allowed to say
that the man whose title he admitted and under whose titie he took possession
has not a title®

58.10. The section enacls no new principle. This wag so e¢ven before the Previous law.
Act. as is clear from the cases which arose in Calcutta,’ and Bombay.”

I1I. SCOPE AND CONSEQUENCES OF THE DOCTRINE

58.11. The section covers tenanis as well as licensees. There is no distine- _fjcengee and
tion between the relation of a tenant and that of a licensee, to whom the same other  relation-
principles apply® The section, therefore, specifically mentions licensees of ship.
immovable property.

Though not mentioned in the section, licensees of trade marks and patents
are ¢iso govered by a similar ‘principle—compare section 117, Even as to tenants,
it is truc to say that the section does not contain the whole law of the tenant
estoppel.’

58.12. An importani consequence of the rule estopping a tenant is that a
tenant cannot acquire a title against his landlord during the currency of the lease;

\Krishna Prasad v. B, C. Concern, ALR. 1937 P.C. 251.

Emphasis added.

SFrankilin v. Mirda, 35 Cal. 558 (American case) cited in Woodroffe,

‘Bigelow, Fstoppel (6th Ed.), pages 589-590.

5fn re Stringre's Estate, LR. 6 Ch. D, 9, 10. See Duke v. Ashoy, 7 H, & N,, 602.
SAfphesh Chandra Bisway, (1863} Marshall 3771; and Banes (1866) Bengal Law Re-
ports Supplement Vol. 588.

'Vasudev Daji, {1871) 8 Bom. High Court Reports 175,

Doe d. Johnson v. Baytup, 3 A, & E., 188,

s\Md. Mujibar v. Sheik Isab, (1928} 32 C'W.N. 867, ALR. 1928 Cal. 546.
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for, occupation by a tenant is never adverse to the landlord’s title, which the
tenant is estopped from denying. Any encroachment by the tenant on land
belonging $o third parties will also ensure for the landlord’s benefit,! unless a
diflerent intention is shown by the conduct of the landiord.? or tenant.

IV, LIMITATIONS OF THE SECTION

58.13. It might be useful to draw attention to an important limitation on
the scope of the scction. In the first place, the operation of the section is restrict-
ed o the period of “continuance of the tenancy™, so that the tenant is notestop-
ped from denying the title of the person who was his landlord, if the tenancy has
expired. Usually, judicial decisions dealing with this aspect assume that this
principle applies only after the tenant has surrendered possession. We shall dis-
cuss this apect later.

58.14. The second important limitation of the section is that the estoppel
is confined io the title of the landlord “at the beginning of the tenancy”. The
section so provides expressly. Hs application to cases of attornment is, however.
a matter of some difficulty, and will be adverted to later?*

58.15. In the third place, —to discuss a limitation not s¢ explicii in the
section-—a plea of the illegality of the transaction of lease can, according to
judicial decisions,’-" be raised by the tenant. The landlord will have to recover
possession on the basis of title.

58.16. In the fourth place, if the relationship of temancy is itself denmied
and not proved, the section can have no application.

V. ENGLiSH LAW AS TO ESTOPPEL BETWEEN
LANDLORD AND TENANT

58.17. There is, in England, a general rule that a tenant is estopped from
denying his landlord’s title,-" and a landlord from denying his tenant’s. This

is connected with the rule that if A permitied B to take possession of A's land, B
may not dispute A’s title and so plead jus rertii against him’.

Estoppel is a principle of the law of evidence which, in this case, pre-
cludes parties who have created a tenancy from denying their respective capa-
cities as against one another.”

Ya} Whitmoere v. Rumchries, {I1871) LR. 7 CP. I;

(b) Att, Gen. v. Tomline, (1880) 15 Ch, D. 150;

(¢) East Stonchouse U.D.C, v. Willoughby Bros. Ltd, (1902) 2 K.B. 318,

td) King v. Smith, (1950 1 All. ERR, 553.

Kingsmill v. Millard, (1853} il Exch. 313.

5Gee discussion as to “continvance of tenancy”, infra.

+See discussion as to attornment, infra.

S4dbdul Aziz v. Kamthu Mallick, (1911} LL.R. 38 Cal. 512, 515 (non registration under
{he Bengal Land Registration Act, 1876).

‘Madras Hindu Mutual Benfit Permanent Fund v. V. Ragava Chooty, (1896) 1L.R
19 Mad. 200, 208,

"Mogarry & Wade, Law of Real Property (1966), page 651

8Cock v. Loxley, (1972) 5 T.R. 4; Alchorne v. Gomme, (1824) 2 Ring. 54; Cathbertson
v. Irving, (1860) 6 H&N 135; Halsh. Vol. 5, 247, 248, approved in Mackley v. Nutting,
(1949) 2 K.B. 55, 62; (194%) 1 All ER. 413.

Tadman v. Henman, (1833 2 Q.B. 168, 17L.

Spencer Bower, Estoppel by Representation (Ist Ed), pages 251, 252, cited by
Megarry and Wade, Law of Real Property (1966), page 651.
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Thus. the landlord cannot question the validity of the tenancy that he has
purported to grant, and the tenant may not question the landlord’s title to
graut it} unless ultra vires* The estoppel operates from the time when the land-
lord puts the tenant into possession’.

58.18. The doctrine is not confined to lease by deeds. It applies to
tenancies from year {o year as well as to leases for a year! and at sufferance}
and statutory temancies under the Rent Acts;*® it applies even to licences:” and it
operates whether the tenancy was created by deed or writing or orally.*

VI. ENGLISH LAW AS TO TENANCY BY ESTOFPEL

58.19. In addition to the estoppel  between landlord and tenant, there are,
in England, certain cases in which there is said 7o he a fenancy by estoppel. which
has been thus explained :* “If a person with no estate in land purports to grant a
tenancy of the land, the grant can pass no actual estate.'™™

“Yet. even though the lessor’s want of title is appatent to the parties®, both
the paries and their successors in title will be estopped from denying that the
erant was effective fo create the fenancy that it purported to creqte. 'There is
thus brought into being a tenarcy by estoppel under which the parties and their
suceessors in title have (as against one another) most of the rights and Habilities
of an estate in land, although no estate is actually granted. Such a tenancy will,
for example, devolve and may be alienated in the same way as any other tenancy,
and the landlord may distrain for rent in the ordinary way. But since estoppels
do not hind strangers, he cannot exercise his normal right to distrain goods not
owned by the tenant.”

VII. ATTORNMENT

58.20. Reverting to the section in our Act, we should note that there is
some obscurity as to the effect of an attornment—that is to say, how far
attornment creates an estoppel, and in what manner. The view has been taken”
that though attornment creates an estoppel, it does so by virtue of an wuncodified
rule not falling within section 116. Tt has also been stated that attornment may
create an estoppel under section 116, but only if the attornment has the effect
of creating a new tenancy. Tt is also commonly understood that even if an attorn-
ment creates an estoppel either under the section or otherwise, it is possible for the
tenant to show that the attornment was made under mistake or by fraud.”

§821. In order to appreciate the position in this regard, it may be useful
to examine the nature and origin of attornment. Tn Fngland, attornment originat-
ed in the feudal times, and seems to have been a concomitant of the doctrine that
the tenant owed loyalty only to his Jandlord (until attornment). . Though
attornment, or the consent of the tenant to- hold under the transferee, was still
required upto the 16th century, the Old Nature Brevium (temp. Edward IIF, ed.

Webb v. Austin, (1844) 7 Man. & G, 7.

tRhvi UDC v. Riyl Amusements Ltd. (1959) 1 W.LR. 465 (ultra vires).

a) Hall v. Butler, (1830} 10 A & E. 204;

(t) Doe d. Marlow v. Wiggins, (1843) 4 Q.B. 367,

‘Halsbury, 2nd Ed, Vol. 13, page 504, para 572 approved in Mackley v. Nurting,
(1949 1 Al ER. 413, 416, 417.

*Doe d. Bailey v. Poster, (1846) 3 CR. 215, 229.

SSiratford v. Svrert, (1958) 1 QB. 107.

a) Doe d. Johnson v. Baytup, (1835 3 A. & E. 138;

(b) Compare Tadman v. Henmgn, {1893y 2 Q.B. 168, 171.

%a) E. H. Lewis & Son Ltd. v. Morelll, (1948} 2 All ER. 1021,

(b Mackley v. Nutting, (194%) 2 K. B. 55,

‘Meparry & Wade, Law of Real Property (1966), page 1008.

'The Docutrine is discussed by AM. Pritchard in 80 L.Q.R. 370.

UFogtnotes referring to cases omitted,

12Gee infra.

¥See the Bombay case, Infra.

Origin.
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Pynson (n.d.) fo. xlix; ed. Tottell (1584), f. 168-70 contains two forms of writ
(Quid Juris Clamat, and Per Que Servitia) which can be traced back to Bracton’s
own day, to cormpel the tenant not being a tenant in tail (Bowles case (1615), 11
Co. Rep. 80a) 1o attorn or be attorned. Meanwhile, the passing of the Statute of
Uses had dealt a further blow at the theory of fendal allegiance; for it was soon
afterwards held (Heyward’s case (1595), 2 Co. Rep. 35a) that a conveyance which
operated by virtue of the statute passed the reversion without attornment of the
tenant’. Finally, in 1705, a statute (4 & 5 Anne, c. 16, s.9) abolished the necessity
for attornment in all “grants and conveyances” of reversions. It would seem that
at the present day, attornment is not, In law, necessary to continue the refation-
ship of landlord and tenant on a transfer of the reversion.

§8.22. A tenant is, however, protected if he pays rent to the former rever-
sioner without notice of the transfer of the reversion? To that extent, attorn-
ment is desirable. Any act which recognises the position of the new reversioner
will be sufficient as an attornment in this context

58.23. This statement of the present position made above with reference
to England would, in substance, be true of India>—although, of course, we have
no history of feudalism. As to the effect of attornment as estoppel, in Krishaa
Prasad’s case”® the Privy Council (Sir George Rankin) observed : “The zection
does not deal or profess to deal with all kinds of estoppel or occasions of estoppel
which may arise between landlord and tenant. Tt deals with one cardinal and
simple estoppel and states it first as applicable between landlord and tenant and
then as between licensor and licensee, a distinction which corresponds to that
between the parties to an action for rent and the parties to an action for use and
occupation, Whether, during the currency of a term. the tenant by attornment
to A who claims to have the reversion, or the landlord by acceptance of rent from
B who claims to be entitled to the term is estopped from disputing the claim which
he has once admitted are important questions, but they are instances of cases
which are outside S. 116 altogether;! and it may well be that as in English law the
estoppel in such cases prooeeds upon somewhat different grounds and is not
wholly identical in character and completeness with the case covered by the
section. The section postulafes that there is a tenancy still continuing’ that it
had its beginning at a given date from a “given landlord.” It provides that nei-
ther a tenant nor anyone claiming through tenant shall be heard to deny that
particular landlord had at that date a title to the property. In the ordinary case
of a lease intended as a present demise—which is the case before the Board on
this appeal—the section applies against the lessee, any assignee of the term and
any sub-lessee or licensee. What all such persons are precluded from'denying
is that the lessor had a title ar the date of the lease and there is no exception even
for the case where the lease itself discloses the defect of title. The principle does
not apply to dis-entitle a tenant to dispute the derivative title of one who claims
to have since become entitled to the reversion, though in such cases there may be
other grounds of estoppel, e.g., by attornment, acceptance of rent etc. Tn this
sense it is true enough that the principle only applies to the title of the landtord
who “let the tenant in” as distinct from any other person claiming to be rever-
sioner. Nor does the principle apply to prevent a tenant from pleading that
the title of the original lessor has since come to an end. o

1Adapted from Jenks, Digest of English Civil Law (1947, Vol. 2, page 633.
2Jenks, Digest of English Civil Law (1947) Vol. 2, page 633.
Wection 151{2), Law of Property Act, 1925,

Gladman v. Plumer, (1845 15 LI QEB. 79
*See Pulin v. Misshia, ALR. 1957 Cal. 627 and S. 109 of TP. Act,

¢Krishna Prasad v. B. C. Concern, AXLR. 1937 P.C, 251, 253,
"Emphasis added.
*Emphasis supplied.
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58.24. Tn the above observations of Sir George Rankin section 116 was
treated as not covering attornment. In a Bombay case,! the application of sec-
tion 116 to attornment was confined to cases where there is a new tenancy, and
it was observed that when, through ignorance or fraud, the tenants had made
an attornment to a particular person, they were not altogether estopped from
showing that the person to whom the attornment had been made had no title
at the date of the attornment. This decision follows an earlier Calcutta case’--
though it may be pointed out that the observations in the Calcutta case were
obtier.

58.25. While we appreciate that section 116 is narrowly worded, the effect
of attornment requires consideration. Tt seems to us that if attornment does
create an estoppel, that is not because a new fenancy in the technical sense is
created. The creation of a (new) tenancy would require compliance with the
formalities prescribed by the Transfer of Property Act, 1882, or other legislation
relevant to the case. Tn our view, estoppel is created by atiornment because
attornment amounts to a recognition of the new status,—the derivative title of
the landlord to whom the tenant is attorned.

58.26. By virtue of the recognition of the new landlord and by reason of
the fact that having so recognised the new landlord, the tenant continues in posse-
ssion or otherwise derives a benefit which would not have come to him but for
the acknowledgement, the tenant is estopped from challenging the derivative title
of the new landlord.

58.27. As regards the question whether the situation falls within or outside
section 116, a doubt may be legitimately entertained, the discussion in the Privy
Council case being obiter and inconclusive. But if there is a doubt, we think it
should be removed by suitable amendment. The doubt arises because of the
words  “beginning of the tenancy” in section 116'. Do they mean the tenancy
with the particular person, or do they mean tenancy in the abstract?

£8.28. Whatever be the true construction, we are of the view that after
attornment, the relationship between the tenant and the landlord shoold not,
so far as estoppel is concerned, be left to be governed by an uncodified rule.
The rule applicable should find a place in the statute. The content of the rule
could, in certain respects, differ from the rule governing the relationship of the
ariginal landlord and the original tenant. But the rule, whatever be its content,
should find a place in the Act. The situation is a frequently occurring one, and
it is desirable that the section should specifically deal with it, The present
position is not satisfactory. :

58.29. It would appear that a part of the obscurity is due to the fact that
this subject of great practical importancs has been totally left out of section
116—most probably because the attention of the draftsman was mnot drawn to
it. Tt can hardly be denied that the principle. in its broad content, should not.
after attornment, be different from that before attornment. No doubt, alleged
derivative title can be challenged® by the tenant. But once there is attornment,
this cannot be permitted in the absence of mistake or fraud. Aftornment has,
as its very object, the recognition of the derivative title. Apart from any
question of fraud or mistake, it is difficult to understand how a tenant €an
question the title of the assignee of the landlord after attornment. We are of
the view that the position should be set out clearly in the section. We recom-
mend a suitable amendment of the section for the purpose.

\Nadiarian v. E. F. Trist, Bombav, ALR. 1945 Bom. 299, 399, 400 (Chagla J2).
Whaneln v. Taheru Deb, AIR. 1926 Cal. T20.

¥ea the nnderlined words in the Privey Council case, supra.

‘Prakash Kaur v. Gian Chand. ATR. 1940 Lah. 341,
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VIII. CONTINUANCE OF TENANCY

58.30. We have already mentioned! that the section, as it stands at present,
is confined to the period of “continuance of the tenancy”. Taken literally, this
requirement would mean that if the tenancy is terminated by, say. a notice to
quit, and the tenant continues in possession, there is no estoppel. This, how-
ever, is not the common understanding of the section. In fact, such a con-
struction would lead to anomalies, where a recalcitrant tepant continues in
poscession after termination, Tt is hardly fair that he should be allowed to
dispute the title of the landlord and that too as a result of his own default.

Fortumately, this is not the usual construction. According to the com-
monly accepted view, ever if the tenancy ferminates (e.g., by a proper nofice
to quit or by forfeiture), the estoppel continues to operate 2.2 under the section.

This is well established* by a series of decisions.

§8.31. Tt appears to us that the language of the section requires a slight
amplification in this regard. in order that it may reflect the judical construction.

Of course, the above discussion is not ctoncerned with the acquisition as a
result of adverse possession by a tenant remaining in possession after termina-
tion of the tenancy.

That is a separate topic. T the tenant disputes the title of the landlord
as of a date Tater than the period of tenancy. the section is not relevant.

58.31A. In many cities, by virtue of the legislation relating to control of
rent and eviction, a tenant whose coniractual tenancy has been terminated never-
theless continues in possession as a “statutory tenant’,

Such a person would also presumably be governed by scction 116,

™X. RECOMMENDATION

58.31B. In the lLight of the above discussion, we recommend two amend-
ments in section 116. In the first place. after the words “during the continuance
of the tenancy™, the words “or af any time thereafter if the tenant continues in
possession after fermination of the tenancy™ should be inserted.

Secondly. we recommend the insertion of a new sub-section in section 116,
a5 follows:—

"2y Where a tenamt in possession of immovable property iy attorned
to another, the tenant or any other person claiming through him shall not,
during the continuance of the tenancy, or at any time thereafter if the
fenant continttes in possession after termination of the tenancy, be per-
mitted to deny that the person to whom the tenant was attorned had. on
the date of the attornment, title to such immovable property: but nothing
in this sub-section shall preclude the tenant from producing evidence to the
effect that the attornment was made under mistake or was procured by
fraud."

‘_éce discussion as to limitations of the section, supra.
MJ. Mufibar v. Shq. b, 32 CWN. 867, ALR. 1928 Cal. 546.

rc 'Bgt'gﬂs v. Besraj, (1915) 42 T 202; 19 CW.N. 1207; LLR. 37 ARl 557; AIR 1915

Y“a) Makhan v. Baisakhi, ALR. 1919 Lah. 334

(b) Krishna Prased v. Advanath., ALR. 1944, Patna 77, 83, 84 (Discusses effect of
attornment on original landlord also):

{©) Charubala v. Gomes, ALR. 1934 Cal 499;

(d) Hirabai v. Jiwanlgl. ATR, 1955 Nag 234, 236. parz 10.11 (review cases);

(¢) Bhaipanti Bawa v. Himmat. ATR. 1917 Cal. 498 (ee Ashutosh Mookerii 1's
judgment).



CHAPTER 59

ESTOPPEL OF ACCEPTOR OF BILL. BAILEE OR LICENSEE —
SECTION 117

59.1. In scction 116, which we have discussed so far, the =stoppel dealt Introductory
with rests on agrecement. The next section—section 117-—also deals with three
ather instances of estoppel by agreement, namely, (i) apainst the acceptor of a
bill of exchange, (ii)} against a bailee, and (iii) against a licensee. In all the
three cases there is an express or implied agreement which forms the basis of
the relationship creafed by the parties.

The principal provision in the section reads—

“117. No acceptor of a bill of exchange shall be permitted to deny
that the drawer had authority tn draw such bill or to endorse it: nor shall
any bailee or licensee be permitted to deny that his bailor or licensor had,
at the time when the bailment or license commenced. authority to make
such bailment or grant such license.”

There are iwo Explanations appended to the section, which we shall deal
with later.

59.2. To take up. first, the estoppel against the acceptor of a bill of Acceptor of a bill
exchange. The acceptane: of a bilt of cxchange amounts to an rmdertakingoi cxchange,
tn nay to the order of the drawer. but the transaction would be idle if,
after having so undertaken. the acceptor were allowed to set up that the drawer
had no authority to draw the hill! He is, therefore, precluded from doing so.
for to allow him to do so would be to allow him to contradict that which the
act of acceptance really imports,

§9.3. To elahorate the matter, the acceptance of a bill of exchange is
deemed a conclusive admission, as against the acceptor, of the drawer’s capa-
city to draw: and, if the bill is to be pavable to the order of the drawer. then
of his capacity to endorse. Tf it is drawn by *“procuration”, then it is also a
conclusive admission of the authority of the agent to draw the bill in the name
of the principal. Bat, there is no admission on the part of the acceptor, of the
stenature of the payee—even where the pavee is the same party as the drawer,
or of the sienature of any other indorser: and this is so. even though. at the time
of the acceptance, the cndorsements were already contained on the hill.

]

59.4, There are two Explanations to the section. Under the first Explana- First Explanauon.
tion. “The acceptor of a bill of exchange mav deny that the bill was really
drawn by the person by whom it purporfs to have been drawn.” It may be
noted that this Fxplanation is a denarture from the English Jaw. TIn England,
the acceptor is bound to know his correspondent’s signature.

59.5. That portion of section 117 which relates to the acceptor wasPom‘on relating
discussed in a previous Report of the Law Commission? and a recommenda- !0 scceptor.
tion was made that the matler should be incorporated in the Negotiable
Tnstruments Act® But this recommendation may be carried out only after the

Rup Chand v. Sarbeswar Chandra. (1906) 10 CW.N. 747, ILLR. 33 Cal 914.

*11th Report of the Law Commission (Negotiable Tnstruments Act), page 66, para
164. last sub-paragraph {summarised at page 151 in Appendix 1T}

*The provision fo be recommended to be inserted in the Negotiable Instruments A¢t
is in the 11th Report at page 113, draft section 104,

6135
40—131 LAD/NDTY
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necessary legislation is passed to revise the Negotiable Instruments Act, Tt may
be noted that no such legislation has yet been initiated.

§9.6. To complete this discussion, in so far as it relates to bills of
exchange, we may state that there are certain provisions creating estoppel, in
relation to negotiable instruments, in the Negotiable Tnstruments Act!

59.7. So much as regards the acceptor of a bill of exchange. The estoppel
of bailee and licensee, dealt with-in the latter half of the section, is analogous
to that of landlord and tenant. and is based on a similar principle. In particular,
the estoppel against a bailee has creat practieal ufility. For example. where a
car is delivered for repairs by X to Y, Y is estopped from questioning the
title of X ? because of this part of the section.

898 The second Bxplanation to the section provides that i a hailee
delivers the goods bailed to a person other than the bailor, he may prove that
such person had a right to them as geainst the hailor® This relaxation of
estopocl s, in a sense, analozous to eviction hv paramount title in the case of
a landlord and tenant—which also has a similar effect of relaxing the tenant’s
gstoppel and leaving the matter at large.

59.9, The position of a licensee of a paftent who. under a licence, i«
workine a richt for which another hax a nafent. is analovous' to the position
of tenant and landlord. and the Iicensee is bound in the same way :* he Cannot
aquestion the validity of the patent durine the continuance of the license, though
he mav show what the 1mits of the patent are® A right to use a trademark
mav be created by license. Such a licenzee is also estonped from denying the
licensor's title or the validity of the licemse, even though he attempts to
repudiate the contract”

No changes are required in this part of the section.

59.18. Tt may be noted that the PBvidence Act is silent as to estoppel
arising from agencv. The Taw of agency is dealt with in the Contract Act® but
that Act does not deal with estoopel hetween principal and agent, though it has
a provision? dealing with “pretended acencv” which would operate in favour of
third persons. Tt mayv, however. be sfafed that ordinarilv. an agent is not
permitted to set up the adverse title of a third nerson in order to defeat the
rights of the principal. or to dispute the title of the principal.

£9.11. As was ohserved® by Woodroffe f.. sections 115 and 116 are not
exhaustive of the Taw of estoppel. Hence the sections mav he apnlied by analogv.
to parties mot mentioned therein. On that basis, the agent would be estopped
fo the extent mentioned above We respectfully agree with Woodroffe's view

and do not suegest any change. -

KSections 120, 121 and 122, Negotiable Tnstruments Act, T88I.
Walcutta Credit Corporation v, Prince Peter of Greece ATR.

para 9: 68 CWN. 554 .
$As to English law. see Riddl: v. Pond, (1205} 6 B & §. 225, approved in  Rogers

Sons & Co. v. Lambert & Co., (191 1 KB, 318, 325
‘For an exception in Enghand. see Exparte Davies, (1R81} 19 Ch. D, 86.
8Clark v. Addie, 2 App. Ca., 423. Tn the matter of DH.R Moses. (1887 LR, 1§
Cal. 244
BAs to estoppel against patentee, see further.
(2) Cropper v. Smith, 26 Ch. D. 700
fb) Proctor v. Bennis, 36 Ch. D, 749,
Yaearnath v. Cresswel, (1911 TLR. 40 Cal. 214, affirmed in Hannah v. lagarnath,
(1914) LLR. 42 Cal. 262 (Tradesmarks).
$Sections 14R-186, Contract Act.
"ection 235, Contract Act.
WRup Chand v. Sarveshwar, {1906) TLR. 33 Cal 915, 921.

1964 Cal. 374, 37V,



CHAPTER 60

COMPETENCE AND COMPELLABILITY — GENERAL RULE
SECTIONS 118119

I. INTRODUCTORY

60.1. So far, the Act has mostly dealt with rules applicable to evidence Introductory.
as such, and not to the witnesses who give it. With section 118, the Act directs
its attention towards the witnesses. Oral evidence comes to the court through
the medium of witnesses. Tt is, therefore, important to inguire into certain
matters concerned with witnesses, namely: —

(1 who can be a witness:
() who can be compelled to be a witness:

{3) what questions witnesses otherwise competent and compellable can be
compelled to answer, and

(4} what questions such witnesses can be permitted to answer.

60.2. We take up the first question. Fvidence must be given by lepally Competence.
competent witnesses. The ordinary individual is competent, and presumed to
he so. The law of competence is. therefore. practically the law of incompetence,
consisting of rules of exclusion.!

60.3. The tendency of modern legislation is to expand the sphere of com-
petence so as to allow the witness to make his statement? leaving ifs truth to
be estimated by the tribunal, rather than to reject his testimony altogether?
Comnpetency thus becomes the rule: incompetency the exception: and incom-
petency is reduced within a narrow compass.*

60.4. Proceeding on this principle’ the Bvidence Act declares all nersons
to be competent witnesses except such as are wanting in Farelleciual capacity.$
Granted this capacity, all persons become competent as  witnesses, it being
left to the court “to attach to their evidence that amount of credence which it
anpears to deserve. from their demeanour, deportment under cross-examina-
tion. motives to speak or hide the truth, means of knowledge, powers of
memory, and other tests, by which the value of their statements can be ascer-
tained, if not with absoute certainty, vet with such a reasonable amount of
conviction as ought to justify a man of ordinary prudence in acting upon those
statemerits,”” :

60.5. Thus. ahsence of religions belief, nor physical defect, not involving
intellectual incapacity :* nor interest. arising from the fact that the witness is a
party to the record, or wife or husband of such party) or otherwise: nor the

WCockle, Cases and Statntes on Fvidence. {1960, p. 270,

MWoodroffe. referring to Tavlor. Bvidence, section 1343, efc. seq,; Best Ev,, sec. 622,
132, 35 seq.; Wigmore, BEv, s 501. .

ee remarks in Blake v. Albion Life Assurance Society (18814 CP.D, 109,

Woodroffe.

"Woodroffe.

tSection 118,

Field, BEvidence, 6th Ed. 399, 400

#Sections 118, 119,

"Qection 120,
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fact that the wiiness is an accomplice in the commission of a crime,! constitutes
any ground for the exclusion of the testimony.?

60.6. As to the second question, namely, who can be compelled to be a
witness, it is to be noted that the competency of a witness to give evidence is
one thing and the power to compel him to give evidence another® Though
competent, a person may not be compellable to be swom or affirmed. Heads
of foreign states and other persons eatitled to immunity can be cited as exam-
ples. Then, in matrimonial proceedings, to which the Tndian Divorce Act
applies, the parties are competent but not compellable! in proceedings based on
adultery, by virtue of judicial construction of certain provisions. Under the
Bankers Books Evidence Act® an officer of the Bank is not, in any proceeding
to which the Bank is not a party, compellable to preduce. or to appear as’
witness to prove. any bankers’ books, without the order of a judge made for
special causes. An accused {3 now a competent witness for the defence, but not
compellable.

60.7. As to the third aspect, namely, what questions a witness can be com-
pelled to answer—it is to be stated that a person who may be generally compell-
able to give evidence, may vek be privileged in respect of particular matters®
concerning  which he may be unwilling to speak. This topic is more con-
veniently dealt with under the head ‘‘privilege”. The privilege is generally
based on the existence of some relationship or the nature of the subject mafter
which is supposed to justify a bar against inquiry into particular matters.

60.8. Finally —coming to the fourth question — it is to be noled that in
certain cases. the law will not permit the witness to speak, even if he be willing
What the exception in such cases amounts to is not a privilese, but a disability.

60.9. The procedure to be followed in order to compel the giving of evidence
is regulated by the codes of Civil and Criminal Procedure, and need not be dis-

cussed here.

The broad scheme of the act, thus, is as follows:—

(a) Generally, all persons with the requisite intellectual capacity (section
118) are competent; but there are exceptions arising from specific
statutory provisions.

(b)Y Persons competent to depose are compellable to give evidence, but
there are exceptions here also. Such cxceptions are usually created
by statnte,

(c) Compellability to be swom or affirmed is distinet from compellability,
(when sworn), to answer specific questions, A witness, though com-
pellable to give evidence has a privilege not to answer Certain
gquestions. This periains to the sphere of privilege.

{d) Even if a witness be willing to depose about certain matters, the
Court will not allow disclosure in some cases where the statute im-
poses a prohibition in that regard. This pertains to the sphere of
disability.

1Section 133

"Woodroffe.

Wee D2 Bretfon v. De Bretton and Hoelme, (1889 TL.R. 4 All, 49, 52.

See Indian Divorce Act, (4 of 1869), sections 51, 52, as comstrued judicially. See
De Bretton v, De Brerton & Holme, supra.

¥Bankers Books Bvidence Act, (18 of 1891}

4Sections 122, 124, 125 and 129

TSections 122, 123, 126 and 127
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IL SECTION 1i8

60.10. We now come to the sections proper. Section 118 provides that
all persons shall be competent to testily unless the Court considers that they are
prevented from understanding the questions put o them, or from giving rational
angwers to those questions, by tender ycars, extreme old age, discase, whether of
body or mind, or anyother cause of the same kind.

The Explanation to the section makes it clear that a lunatic is not incom-
petent to testify, unless he is prevented by his lunacy from understanding the
questions put to him and giving rational answers to them.

Thus, intellectual capacity is the sole lest of competence.

60.11. In England, an infant may be sworn in a criminal prosecution
provided such infant appears, on strict examination by the court, to possess a
sufficient knowledge of the nature and consequences of an oath; in other words,
a court has to ascertain from the answers to the questions propounded to such
a witoess whether he appreciates the danger and impiety of falsehood. The
only cases in which oath of affirmation should not be administered are cases in
which it clearly appears that the witness does not undersiand the moral obliga-
tior of an oath or atfirmation or the consequences of giving false evidence,

This test is, however, of no importance in India so far as competence to give
evidence is concerned. 'The test may be rclevant for deciding the gquestion whe-
ther the oath shouid be administered. But compelence to give evidence is
entirely governed by section [i8.

60.12. The Explanation to section 118 applies to the case of a monomaniac,
or a person who is affected with partial insanity who may be a very good witness
as to the points other than that on which he 15 insane.! His evidence will be
admissible if the judge finds, upen investigation, that he is capable of wuader-
standing the subject with respect to which he is required to testify, In R. v.
Hill? the witness believed that he had 20,000 spirits personally appertaining 1o
him. Ouq all other poinis he was perfectly sane. His testimony as to all other

maflers was received.

Tailourd J. observed:® in R. v. Hill

“If the prisomer’s counsel would maintain the proposition which he has
laid down, that any human being who labours under a delusion of the mind
is incompetent as a witness, there would be most wide-spreading inCom-
petency. Martin Luther, it is said, believed that he had had a personal
conflict with the Devil. The celebrated Dr. Samuel Johnson was convinced

that he had heard his mother calling him in & supernatural MAnNer.......ee

The observations of Lord Campbell C. J. are also of imterest:‘ in R. w.
Hil.

The rule contended for would have excluded the evidence of Socrates, for
he believed that he had a spirit always prompting him.”

This concludes our consideration of section 118, which needs no change,

INorton, pages 306 and 307, cited by Woodrofie, (1941), page 922,
%a) R. v. Hill, (1851) 2 Den. 254; 169 E.R. 493;

() Spirtle v. Walton, {1871) 11 Eq. 420.

R, v. Hill, (1851) 169 E.R. 455.

‘R, v. Hill, (1851} 163 E.R. 495.

Infants,

Explanation
section 118,

fo



intraductory.

Evidence taken

in camera.

Interpretation
signs  made

of

620
III. SECTION 119

60.,13. Under section 119, a witness who is unable to speak may give his
evidence in any other manner in which he can make it intelligible, as by writing
or by signs; but such writing must be written and the signs made in open court,

This in substance is the English law also.! Evidence so given shall, under
the section, be deemed to be oral evidence.

60.14. The requirement that the writing must be written or the signs must
be made in open court is, we take it, not applicable, where, by reason of a power
vested in the court, evidence is taken in camera—although the section is silent on

this point.

60.15. A minor point afising from this section is the question whether signs
made by dumb witnesses may be translated by an interpretor. This appears to
be doubtful, in view of the words “manner in which he can make it intelligible”.
In English law, signs made by dumb witnesses may be translated by an inter-
preter? This is the American view also! Not much difficulty, however, scems
to have been caused by the absence of a provision on the subject in India, and
the matter may be left as it is,

In the result, section 119 also needs no change.

i M

Ya) Barthelomen v. George, cited in Phipson (1963) page 582.

(b R. v. Imrie, (1917) 12 Cr. App. R. 282.

*Taylor, Evidence, Articles 1376 cited in Munir, Evidence Act, 4th Ed. Vol 2,
page 799,

Cowby v. People, 83 NY. 478, cited by Woodrofie.



CHAPTER 61

PARTIES AND THEIR SPOUSES
SECTION 120

1. INTRODUCTORY

61,1. The special topic of competence of parties is dealt with in section
120, ‘The section is in two parts. Under the first part, in all civil proceedings
the pariies to the “suit”,’ and the husband or wife of any party to the “suit”,
shall be competent witnesscs, Under the second part, in criminal procecdings
against any person, the husband or wife of such persom, respectively, shall be
a competent witness.

The section is silent about compellability. At common law, competence
includes compellability,* but compeilability on this principle may not, in Englaod
exist in the case of spouses.’

The section does mot expressiy provide that if a wilness is competent, he
will be compellable. But compeliability may follow, either by reason of (he
procedural law or by reason of the common law' referred to above. Compel-
lability may, of course, be excluded by specific statutory provisions.

61.2. The latter half of the section, dealing with criminal cases, does not
mention the accused. 1n India, the accused in a criminal case is not campel-
lable to be a witness ; the Code of Criminal Procedure prohibits such com-
pulsion® The Constitution’ also prohibits compelling the accused to be a wit-
ness “against himself”. Formerly, in India, the accused was not even competeitt
to tesuly on his own bebalf; he could not be given the cath) nor could he
swear an affidavit. Since the inscrtion of section 342A in the Code of Criminal
Procedure, 1898, (by Act 26 of 1955)—which provision has, in substance, been
re~enacted in the Code of 1973,—an accused has the option o examine himself
as a witness for the defence. If he excersises the option, he bas to take the

Compellability.

Accused.

cath. His position is then like that of any other witness, and he can be cross-

examined like apy other witness. So the accused is now competent, but not
compellable.

61.3. It may be noted that in lndia, even comment on failure to enter the
witness-box is not allowed. In Eagland, comment on the failure of the accused
to enter the witness-box is permissible. 1t shouid, however, be noted that even
in England, the Court of Appeal has more than once pointed out the. need for
exercising caution as to comment,

IThis should be “proceeding”.

2R. v. Lapworth, (1931} 1 K.B. 117 (C.C.A).
Leach v. R, {1912) AC. 305.

Ses Common Law tule, supra,

‘B.g. sections 51-52, Indian- Divorcs Act, 1869.
sSection 315, Code of Criminal Procedure, 1973.
"Article 20(3) of the Constitution.

dkshoy v. R, (1918) LLR. 45 Cal 720.
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A trial fudge who is minded to make a comment on the absence of the ac-

cused from the witness-box, has to have regard to the caution given by higher
Court from time to time. In Waugh v. R.' Lord Oaksey observed:

“Tt is truc that it is a matter for the judge's discretion whether he shall
comment on the fact that a prisoner has not given evidences, but the very
fact that the prosecution are not permitted to comment on the fact shows
how careful a Judge should be in making such comments.”

In R.v. Bathurst Lord Patker, C. J., described the following as an accept-
able form of comment:

“The accused is not bound w give evidence, that he can sit back and
sec if the prosecution have proved their case, and that while the jury have
been deprived of the opportunity of hearing his story tested in cross-exa-
mination, the one thing that they must not do is to assume that he is guilty
because he has not gone into the witness-box.”

61.4. In the U.S.A., the Supreme Court has held* that allowing comment
by the prosecution on the election of an accused not to tesiify is uncomstitutionsl,
in view of the privilege against self-incrimination. (Fifth Amendment),

II. HISTORY OF ENGLISH LAW

61.5, The law on the subject in England has an interesting history. A
brief historical survey of the English law may be useful at this stage.'

1. Common law. At common law, neither the partics nor their spouses
were competent {0 give evidence at all. Certain statutory modifications for civil
cases are ag follows:—

2. (a) Lord Brougham's first Evidence Act, 1851: Section 2 of Evidence
Act, 1851 made the parties (but not their spouses)* competent and compellable.
Section 3 of the Act made an exception in criminal proceedings. Section 4
made exceptions in proceedings instituted in consequence of aduliery and in
actions for breach of marriage.

{b) Lord Broughmm's second Evidence Aci, 1833: Section 1 of the Evi-
dence Act, 1853, made the spouses of the parlies competent and compeliable.
Section 2, however, made exceptions to section | in criminal proceedings and
“in any proceeding instituted in consequence of aduliery™.

3. The Matrimonial Causes Act, 1857, (which created divorce courts)
allowed divorce mostly on the ground of adultery. The preservation by the Act
of 1853 of the common-law rule that parties and their spouses were neither com-
petent nor compellable to give evidence in proceedings instituted ‘in consequence
of adultery’ thus assumed a new importance, as most procecdings under the
1857 Act fell within the category,

4. Evidence Further Amendment Act, 1869 : Sec. 1 of the Act—The
exceptions made in Lord Brougham’s Acts (1851-1853) in respect of actions for
breach of promisc of marriage and proceedings insiituted in consequence of
adultery were repealed by the Act of 1869, section 1,

Waugh v. R, (1950) AC. 203, 211 (P.C).

*R. v. Bathurst, (1968} 1 AllL B.R. 1175, 1178, 1179, approved in R. v. Mutch,
{1973) 1 AllL ER. 178 .

3Griffin v. California, (1965) 380 U.S, 609 85 S.Ct. 1129, 14 L. Ed. 2d 106.
*Adapted from Tilley v. Tilley, (1949) Probate 240, 154 (1948) 2 All E.R. 1113, 1119,

1i20
5See Tilley v. Tilley, (1948) 2 ALL E.R, 1113, 1120.
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5. Criminal Evidence Act, 1898 None of these stalutes applied to criminal
<ases, 30 that the common law rule of the competence of the parties and the
spouses conlinved o apply. The Act of 1898 mads the accused competent, but
not compellable. as a witness. It also made certain statutory changes pertaining
to the wife of the accused.

The Act made her 2 compeient witness for the prosecution in certain special
cases,! but she is still not compellable,

The present position in England, is that the parties and their spouses are
(subject 1o privilege) competent and compellable ip Civil cases. The accused is
competent, but not compellable. The spouse is not competent or compeliable,
except in a few cases, This, of course, is a very broad statement of the position.

Il. POSITION OF SPOUSE OF THE ACCUSED

61.6. We shall now refer to one point on which the section requires some
eonsideration. Under the section, the spouse of the accused in a criminal pro-
secpuon is a competent witness.  Since the Act makes no express provisiorj. io
the effect that the spousc is not compelable and since there 1s no other statutory
provision to that effect, the result is that the spouse is compellable also, Now,
the question to be considered is whether this is a satisfaclory position. Prima
facie, one would think that the dictales of marital harmony postulate that the
positien should be just the reverse. Marital barmony can hardly survive if one
spouse has to give incriminaiing evidence against the other. The spouse against
whom such evidence couid be givea would live in a constant atmopshere of
suspicion. But, worse than that, the spouse who could be compelled w give
such evidence would bc placed in an extremcly harsh situation, where he or she
may have to make a crucl choice between telling the truth and permanently
alienating the affections of the partner for life. No doubt, whenever one person
has to give evidence apainst a relative, some embarrassment is likely to be
caused. But the cases of spouses stand on a special footing. The existence of
the very fabric of the relationship is threatened if one spouse cannot depend on
the ather. The rclationship of father and son is one of blood; it is created by
pature and it can suivive a few shocks, But the relationship of husband and
wife is man-made. By its vory nature, it is a delicate one. Uz very foundation
is mutual trust and confidence, The law still attaches the greatest importance to
the sanctity of marriage. Any act which may damfge this feeling of trust would
otally shake the relationship. Adfter such an act, the soul of the relationship
would be gone, and only the shell would remain,

61.7. ls it desirable that the law should allow such a situaiion to be
created? No doubt, truth is valuable; but truth can be too zealously pursued;
too intensely sought. The need for bringing the truth before the Court is not
denied, but there are other considerations which may override that need. In the
present case, it is suggested, the other considerations are over-powering. The
law has never regarded the proposition ihai the truth must come before the
court at all costs and through cvery possible medium, as a proposition without
exceptions. Were it so, the various privileges embodied in sections 121 to 132
would not have found their way into the Act.

It can be argued by way of reply to the above approach that the present
position has not created any practical difficulty. This, we would like to observe,
misses the point. A position which is bound to cause serious harm from the
sociological point of view, and which is fundamentally objectionable, should not
be allowed to continug merely because no difficulty has been reported. The
position is, by its very nature, likely to cause serions hardship, as explained

above.

1See “Position of 1lhe spouse™, infra.
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61.8. Unfortunately, the various aspects discussed above were nol consis
dered by those who framed the Act—at least the recorded discussions on the
Evidence Bili do not show that the point was considered.

It is sometimes taken for granted that the Jaw before the Act was the same
as it is in the Act. This is not, strictly speaking, accurate.

A Calcutla case’, which arose before the passing of the Act, is usually
referred to in this conpection. But all that was held in that case was that the
principle ol the incompetence of the wile did not apply fo the Mofussil, since it
bad not been established that the English Criminal law or the English law of
evidence had been extended to the Mofussil. That case itself holds that im the
Supreme Courts, the wife was not a competent witness, that being the English
common law rule which did apply to the Presidency towns.

61.9. In that case — R. v. Khairulla® — Peacok C.J. observed —

~Two quesiions have been referred in this case; first, whether upon a
trinl in the mufassil of a person charged with an offence his wife is com-
petestt Wo give evidence for or against him ? Second, whether, upon a trial
in the mufassil of several persons charged joinily with an offence, the wife
of one of them is comperent 10 give evidence for or against the others ?
1 am of opinion that both of those questions must be answered in the
affirnrative. It is a gemeral rule of English law, subject io certain excep-
tions, that in criminal cases, a husband and wife are not competent to give
evidence for or against cach other. Bug the English law js not the law of the
mufassil............. It is clear that the English Criminal Law was nof the
Crimjpal Law of the mufassil, and that the English Law of Evidence was
never extended by any Regulation of Government to criminal trials there.”.

6£.10. The judgement does not decide the quesiion of compellability, Even
il, for the sake of argument, it is assumed that the judgment has decided the
question, it must oot be forgotten thai the decision was based primarily on the
proposition—-a proposition which need noy be disputed—that in the Mufassil, the
English law of crimes or evidence did not apply. The judgment, in any case,
does not express any view as to the wisdom or otherwise of the common law rule.

Thus, the previous law does not come in the way of making any change
in the section—if such a chiuge is otherwise desirable.

61.11. 1i may be noted that the jaw in England on the subject is different.
In England, the accused’s spouse is not, generally, a competent or compellable
prosecution witness cxcept in cerfain specified cases which are very limited,
given below— . '

(a) The wife is competent and compeilable in cases falling within the
Evidence Act, 1877, which concerns prosecutions relating to public
highway and other criminal proceedings instiiuted for the purpose of
trying or enforcing civil rights,

(b) She is competent at common law on charges (o effect that violence
against herself or injury to her liberty or health has been committed
by the accused:* this includes buggery.®

(c) Then, the spouse is probably competent and compellable on a charge
of wreason.® ’

iR, v. Khairutla, (1866) 6 W.R. (Cr} 21 (Cal); BL.R. Supp: Vol: App: 11 (FB).
3R, v. Khairulla, (1866) 6 W.R. (Cr) 2} {Cal); BL.R. Supp: Vol! App: 11 (F.B)
iHeydon, Cases and Materials ou Evidence (1975) page 383.

‘R. v. Blanchard, (1952) 1 Al E.R. 1l4.

R, v, Yeo, (1951) 1 All. ER. 364n.
“Direcior of Public Prosecutions v. Blady, (1912) 2 K.B. 89, 92.
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(d) The spouse is competent bu; not compellable in a number of cases
provided by statute. These include neglect to maintain or desertion
of wifc or (amily, bigamy, most sexual offences, offences against
children, naticnai insurance offences and any ofience “with reference
to” the spouse or commitied against the spouse’s property.!

Provided the accused consents, the wife is competent but not compellable
as a wilness for the co-accused.’ The exceptions listed in the preceding para-
graph apply here too: when they apply, the wife testifies without the accused’s
consent being necessary.

61.12. The accused’s spouse is a competent, but not compellable witness
for the accused. However, she is compellable’ in the cases covered by the Evi-
dence Act, 1877, on charges of violence or inury to the spouse’s healih or liberty

and in treason. The prosecution is prohibited from commenting on the failure

of the accused’s spouse to testify.!

It is obvious from the above discussion that in England, subject to very
limited exceptions, the spouse cannol be compelled to be a witness in a criminal
case. Even a divorced spouse is an incompetent to testify to matters occurring
during the marriage as one who has not been divorced.

Of course, we are not suggesting that our law should be aitered merety
because the English law is different. We are referring to the English cases as
a matter of interest. Also, they contain some instructive observations"—ooser-
vations which, perhaps, apply with greater force in Indian conditions.

61.13. Lct us copsider the maiter from the point of view of principle. 1t
is no doubf, desirable that all available and relevant evidence which might con-
duce to a correct judgement should be before the Court, But this consideration
has to be balanced against —(i) the undesirability of disturbing marital harmony
more than is absolutely nccessary, and {ii) tbe harshness of compelling a spouse
to give evidence against the other spouse. The supposed theoretical unity of
the spouses, or ihe likelihood that the spouse will be biased in favour of the
accused, may have no place in a legislative determination as to the extent of
competence and compellabiiity. Bur the question of the right balance between
the considerations of policy mentioned above is an important one which seems
to require serious examination.

61.14, In this connection, we may refer to the discussion in the judgement
of the House of Lords in Leach v. R The precise point in issue in that case
related to statutory construction. As competence usually implies compeiiabi-
lity, many people shought that section 4(1) of the Criminal Evidence Act of
1898, which made the accused’s spouse competent, also made the accused’s
spouse compellable for the prosecution in the specified cases. The House of
Lords, however, decided that this was not s0.

We are not concerned with ihis aspect of the judgment. But let us have a
look at the facts relevant to the rationale of the privilege. Leach was charged
with incest with his daughter. His wife was called as a witness on behalf of the
prosecution. She objected to giving evidence, claiming privilege. After an un-

iSee Theft Act, 1968, 8. 303); R. v. Noble, (1974) 2 All ER. 811; (1974) 1 WLR.

iCriminal Evidence Act, 1898, section 1(¢)

"Heydon, Cases and Materiais on Evidence (1975), page 333,

#Section 1(b) Criminal Evidence Act, I598.

'R, v. Algar, (1954) 1 Q.B. 279; (1953) 2 All. ER. 1381, 1383 (C.CA) referring ta
Monroe v, Twisleton, 170 E.R. 250 — a case approved again and again.

tSee infra.

Leach v. R, (1912) ALC. 305, 311 (HL)
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successful appeal to the Court of Criminal Appeal, he (the accused) success-
fully appealed to thc House of Lords. The House held that the general rule that
competence implied compeliability did not apply in this case.

61.15. The importance atiached to conjugal harmony is shown by the

Judgement. The following observations of Lord Atkinson are important for our
purpose—

“The principle that a wife is not to be compelled to give evidence
against her husband is deep-segted in the common law of this country,! and
think if it is 10 be overturned, it must be overturned by a clear, definite
and positive enactment, not by an ambiguous one such as the section relied
upon in this case”.

Earl Loreborn L.C. observed in the same case—

“It is very desirable that in a certain class of cases justice should not
be thwaried by the absence of the necessury evidence,! but upon the other
hand it is fundamental and old principle to which the law has looked, that
you ought not to compel a wifc to give evidencc against her husband in
mattees of criminal kind™.?

61.16. On a careful consideration of the various aspects of the matter, we

have come 1o the conclusion, that the spouse of the accused should not be com-
pellable in a criminal prosecution, except in certain specified cases, We think
that the present provision is indefensible in principle. It secms to have been
enacted without a serious consideration of the sociclogical and other aspect of
the matter which we have discussed abowve, and the matter is so important that
a maimenance of the siatus guo may cause serious hardship and conmsequen-
tial injustice of a grave character. We find ourselves in entire agreement with
the approach of Earl Loreborn L.Ci—already quoted,

“ii is very desirable that in 2 certain class of cases justice showld not
be rhwarted by the absence of the necessary evidence, but  upon the other
hand it is fundamental and old principle to which the law has looked, that
you ought not to compel a wife to give evidence against her husband in
matters of crimingl kind.!

To pul it in our own words, in the siiuation under discussion, the con-

siderations of marital confidence are paramount. An important practical con-
sideration 10 be mentioned is that the spouse, if compelied, will, in general, not
speak the tuth. So the presemt position would encourage perjury.

1IV. RECOMMENDATION
61.17. In the light of the above discussion, we recommend that the foilow-

ing proviso should be inserted below section 120: —

“Provided that the spouse of the accused in a criminal prosecution
shall not be compelled to give evidence in such prosecution except tc prove
the fact of marriage unjess—

{a) such spouse and the accused shall both consent. or

(b} such spouse is the complainant or is the person at whose instance
the first information of the offence was recorded, or

(¢) the accused is charged with an offence against such spouse, a child
of the accused or a child of the spouse, or a child to whom the
accused or such spouse stands in the position of a parent.”.

Emphasis supplied.
Leach v. R. (1912) AC. 305 (HL)
each v. R, (1912) AC. 305, supra,



CHAPTER 62
PRIVILEGE AND DISABILITY — GENERAL OBSERVATIONS

62.1. With section 121 beings a group of sections dealing with privilege or
disability in regard to evidence of certain matters. We have already adverted
to the distinction betwen privilege and disability.! A privilege can be waived.
while a disability cannot be waived.

The privileges and disabilities are spread over a number of sections—sections
apparently heterogenous in character; but this should not obscure certain funda-
mental matters which are common to all or most of the seciions,

62.2. Tt has traditionally been the position of the law that *“the public
has a right to cvery man’s evidence™? Obviously, a contrary rule would render
orderly legal procedure both frustrating and futile. The interest of society
favours procuring from each person relevant facts in order to resolve the issupe
being litigated or investigated.’

Tn England, by the Act of Elizabeth' service of process requiring the per-
son served to testify concerning any cause panding in the court could be had oul
of any court of record.

As the Supreme Court of the United States has observed® there is a long-
standing principle that the Grand Jury has a right to every man's evidence,
“excepr that evidence which 95 protected by a  constitutional, common law or

statutory privilege™,

As early as 1612, Lord Bacon declared® that “all subjects. without distinc-
tion of degrees, owe to the King tribute and service, not only of their deed and
hand, but of their knowledge and discovery”. Therefore, each citizen owed the
unfailing duty to reveal all his knowledge, including its sources. To this general
principle, the law creates an exception in public interest, when it grants a
privilege. -

62.3. In law, a privilege is an immunity or exemption conferred by special
grant to a certain class or individual in derogation of a common right.’

Usually, a privilege or disability is created by law on the ground of some
comsideration of public policy. The law excludes, or dispense with, some kinds
of evidence on grounds of public policy, because it is thought that greater
mischiefs would probably result from requiring or permitting their admission,
than from granting a privilege or creating a disability,. Where privilege is
granted, it is based upon a recognition that in appropriate circumstances the
public benefits more from protecting the particular relationship than it is in-
jured by the impediments which such privileges may cause to the administra-

tion of justice.

See discussion as to sections 118-120, supra.
Y¥n re Investipation of World Arrangements with Relation to the Production, 13
FRD. 280, 281 (DD.C. 1952). Sce also United States v. Bryan, (1950) 333 US. 323,

331,
., Bvidence, (3rd ed. 1940): Pol. 8, section 2192 Blackmer v. United States,

(1932) 283 US 421, 438 (dictum).

(1562 5 Elbiz, ¢. 9, Section 12,

*Brenzbong v. Haiz, (1972) 33 Lawyers Edition 2d 626,

Countdess of Shrewshury's Case (1613) 12 Cekd 94.  See alse Lord Grey's Trial,
11682}y 9 How. St. Tr. 127.

TWebster’'s New World Dictionary (1955 p. 1160.
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62.4. By “public policy” in this context, we do not mean some merely
political consideration Public policy embraces considerations of paramount ime
portance—be they political. social or any other—which the law deems it proper
to take into account from the point of view of public welfare. To take one
example, public interest in the maintenance of domestic harmony is the rationale
underlying the privilege of spouses under section 122. Tts importance is mainly
socfal. Then, public interest in the maintenance of the security of the State is
the foundation of sections 123 and 124.

62.5. The privileges recoghised by the law of svidence differ in their content,
but a certain binding thread seems to conmect them. To the explanation given
ahove —public welfare—may be added another element., namely, that most, if
not all, of the privileges recognised by the Taw are veeded for the proper func-
tioning of the particular relationship. This relationship may be of various types,
Tt may be domestic—as of husband and wife—or professional—attorney and
client—or may be wider—e.g. the governments retention of Certain information,
or it may consist in a particular character occupied hy the person concerned,
e o. the judge privileged under section 121. .

But the point to be made is that the law assumes that the proper per-
formance of the function in question, or the proper maintenance of the relation-
ship in question. justifies the grant of an evidentiary privilece in respect of
certain matters which are considered essential for that function or relationship.
Tt iz on this assumption that the privileges are founded. The assumption may
or may not be acceptable to some persons. But that is not a matter with which
we are concerned in these introductory remarks. We are, at the moment, con-
cerned onlv with the common thread which may be discerned as underiying the
amparentlv heterogenous provistons.

62.6. 1n order to indicats more clearly the common thread underlying the
various privileges we may usefully refer to the California Evidence Code secr
tion 910. which makes privileges applicable to “all proceedings”. The section
has the following Explanatory note which mav be helpful for onderstanding the
rationale of the privileces. The note was mainly intended to justify the hroad
apolication of the privileges (i.e. its application to administrative tribumals also¥:
but the observatious are of interest for our purposes also. The note says—

“Most rules of evidence are designed for nse in courts. Generalty their
purpose s to keep unreliable or prefudicial evidence from being presented
to the trier of fact. Privileges are granted. however. for reasons of poﬁc_v

~unrelated to the reliability of the information involved. A priﬁlege‘ iz
granted because it is considered more important to keep certain information
confidential than it 7s to requive disclosure of all the information relevant

to the issues in a pending proceeding.”.

The Explanatory note then gives this Mustration of what has bcen_jaid

earlier.

“Thus. for example, to protect the attarmeyv-client relationship, it 18

necessary to prevent disclosure of confidential communications made in the

conrse of that relationship. T confidentiality is to be PfOtf_:Ctﬂd effectively
by a privilege. the privilege must be recognised in pﬂ_)C_eedm,!S other th.an
jodicial proceedings. The protection afforded by a pﬂ:ﬂ!egﬁ would be in-
snfficient if a court were the only place where the privilege could be in-

voked ”

e+ ———————m—

Section 910, Cafifornia Evidence Code, Explanatory notet.
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62.7.. In elucidation of the aspect of public policy, we may add that as
recently as 1973,! the US. Supreme Court quoted with approval the dictum of
Mr. Justice Reid that there is a public policy involved in the claim of privilege
~-in that case, the executive privilege. Mr. Justice Reid had also pointed out
that where the privilege is recognised in respect of State secrets, the privilege
is “granted by customs or statute for the benefit of the public and not of the
executives who may happen then to hold office™ These observations had
been made by Mr. Justice Reid while sitting in the Court of Claims in an

earlier caset

In Clark v. US.A4.' which related to the privilege of secrecv enjoved by
jurors, it was pointed out that the privilege takes as its postulates a *“genuine
relation, honestly created and honestly maintained™.

628, Tt is clear that every matter raising an issue of privilege involves an
examination and balancing of competine interests.

“This privilege. as do all evidentiary privileges effected and adjust-
ment hetween important but competing interests”, so observed Judge
Robinson of the Court of Appeals for the District of Columbia.*

62.9, Although, in the field of the law of evidence, privileges operate merely
as exclusionary rules, they also have a wider importance., namelv, that they
represent a right to be let alone, a right to unfettered freedom, in certain

narrowly prescribed relationships, from the coercive or supervisory powers of

the State and from the nuisance of its eves-dropping’

Tt would be of interest to know that the California Bvidence Code, section
911, expressly codifies the rule of law that privileges are mot recognised in the
absence of statute.

62.10. [t should be noted that as the position is now understood, the only ;

fegally recognised source of a privilese in relation to the law of evidence is a
specific statutorv provision or rule of common Taw which recognises a privilege,
The fact that the parties have, as a matter of agreement or of honour, stipu-
lated that certain matters shall not be disclosed. is not in itself enouch for a
successful claim to privilepe in a court of law, The particular situation or refa-
tionship must have been resarded bv the laws as one conferring such privilege.
Tt is for this reason that even where the circumstances mav be such that there
can be inferred or implied an obligation to maintain’ confidence.—as in the case
of a doctor and a patient—that ohligation cannot, in itself. be put forth as an
excuse for claiming protection from disclosure in obedience to a summons of
the court for giving evidence. Such an obligation will.—unless an evidentiarv
privilege is specifically recognised—he a ground only for prohibiting disclosure

elsewhere than in a Court of law.

62.11. The argument that the rules of the employer forbid the disclosure
of the name of the informant cannot succeed in a Court. Tn People ex rel. Phelps
v. Francherf—an American case.—a newspaper editor called as a witness hefore

a grand jury refused to disclose the mame of the author of an article on the

Environmental Protection Agencv v. Mink, (1973 35 Lawyers Bdition 2d. 119,
Waiser Aluminium & Chemical Corporation v. United States, (1958) 141 Court of

Claims 38.
lark v. United Stafes, (1933) 77 Lawyers Ed. 993. .
fTudge Robinson cited in Nixon v. Sirica by remove Wilker,
" (1956 31

Privileges in Federal Court todav

Wonisell. “Confidentialiry ... ... Principles of  Bvidence  and

Tulane L.R. 101, 109, reproduced in Louisell and Others,
Proof (1972), 467, 468,
People ex rel. Phelps v. Fancher, 2 Hun 226, (N, Y. 1874).

Balancing.

Wider import-
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grouna that to do so would be to violate a regulation of the newspaper. The court
held—

“As the law now is, and has for ages existed, no court could possibly'
hold that a witness could legally refuse 1o give the name of the author of
an alleged libel, for the reason that the rules of a public journal forbade t.”

$2.12. Tn England, in some trials in the 17th century, the obligation of
honour among gentlemen was argued successfully as sufficient ground for silence.
This doctrine, known as “Point of Honour”, was formally abandoned in the
Duches of Kingston's® cases involving a trial by the House of Lords for bigamy.
Invoking his honour, a witness who was a long-time friend of the accused.
~ refused to disclose whether the Duchess had ever admitted to the first marriage.
The judges, after much heated discussion, stated: “Tt is the judgment of this
House that you are bound by law to answer all such questions as shall be put
to you™.

One year later. in Hill's trial® the doctrine was further repudiated when
the court said:

“If this point of honour was to be so sacred as that a man who comes
by knowledge of this sort from an offender was not to be at liberty fo dis-
close it. the most atrocious criminals would every day escape punishment;
and, therefore. it is that the wisdom of the law knows nothing of that point
of honour.”.

Privilege  under 62.13. Reverting to our Act, the matters which, under the Act, are privileged
the Act. from disclosure are—

(1) matters relating to conduct of judges or coming to the knowledgs ~f
judges etc, in their judicial capacity {section 121);

(2) communications which are made to spouse during marriage (s. 122);
{3) State secrets (sections 123-124);

(4) communications between a legal adviser and a client (section 126 and
129);

(5) certain title deeds (sections 129, 131); and
(6) certain incriminating matters (s. 132),

After these introductory remarks, the sections proper can be considered.

1. J. Wigmore. § Evidence, section 2286 at 537, n, 13 [3rd ed. 1949).

®Duchess of Kingston (1776) 20 How. St. Tr. 386 (1776), Notable British Trials
Series (Melville ed. 1927) p. 256.

Py Trial, (1771) 20 How. St. Tr. 1318, 1362.



CHAPTER 63
JUDICIAL PRIVILEGE

63.1. Certain special provisions are needed in relation to Judges and
Magistrates, if embarsassment is to be avoided to them, and if they are to dis-
charge their functions properly. Indian Statute law has a number of provisions
recognising the special status of judicial officers, and special provisions exist in
the substantive civil' and criminal law,* and also in the law of procedure? in
regard to Judges and persons similarly situated. In the field of the law of evi-
dence, the matter is taken care of by section 121, which provides that no Judge
or Magistrate shall, except upon the special order of some Court to which he
is subordinate, be compelled to answer anv questions as to his own conduct in
Court as such Judge or Magistrate, or as to anything which came to his know-
ledge in Court as such Judge or Magistrate; but he may be examined as to
ather matters which occurred in his presence whilst he was so acting.

We shall deal with the iliustrations to the section later.

63.2. The broad principle underlying this section is that a mater of which
the Judge took cognizance in his judicial capacity, shall not be raised in evi-
dence if the Judge objects, unless the superior court grants permission for the
purpose. This does not, of course, debar examination of the Judge in regard
to other matters which occurred in his presence whilst he was acting as a Judge.
The section applies to Magistrates also; but, for brevitys sake, this discussion
will refer only to judges.

63.3. There are three illustrations to the section. Illustration () applies
to a Magistrate. A, on his trial before the Court of Sessions, says that a deposi-
tion was improperly taken by B, the Magistrate. B cannof be compelled to
answer questions as to this, except upon the special order of a superior court.

Mystration (b) also refers to a Magistrate. A is accused before the Court
of Session of having given false evidence before B, a Magistrate. B camnnot
be asked what A said, except upon the special order of the superior Court.

In both these cases, the matters in question camhe to the knowledge of the
Magistrate in bis official capacity and the matters were, so to say, directly con-
nected with that capacity. Hence the privilege applies.

Hlustration (c) relates to a Session Judge. A is accused before the Court c.)f
Session of the offence of attempting to murder a police officer whilst on his
triat before B, a Session Judge. B mey be examined as to what occurred.

Thus, with regard to matters not coming o his knowledge, in CQurt as‘.a'udge,
a Judge is as competent and compellable a witness any other person. ) The
illustration brings out the difference between judicial conduct and cognizance
on the one hand and other matters. The fact that a judicial proceed was the
occasion when the act or event occurred confers no privilege. There -must be
an integral connection between the Act or event and the judicial capacity.

"The Judicial Officers’ Protection Act, 1855
*Gections 76 to 79, Indian Penal Code.

Section 197, Code of Criminal Procedure, 1973,
$Stephen Digest Article 111 and Note XLIL
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63.4. The scction is generally stated to be based on the general grounds
of convenience! (e.g. the inconvenicnce of withdrawing a Judge from his own
Court, and public policy.* But it is possible 1o seek its justification in a deeper
rationale—-that of judicial independence at least in so far as it protects conduct.
[f the conduct of a judge or magistrate is to be investigated—even by way of
evidence,— some safeguards are needed.

63.5. There is a substantially similar privilege in England, though the law
on the subject is not codified. A Judge of the Supreme Court may refuse to
give evidence as to judicial proceedings which have taken place before him.

63.6. The expression ‘Judge’ is not defived in the section, but we can take
it as broadly having the same* meaning as in Indian Penal Code.

63.7. Commentaries on the Act often discuss the question whether a Judge
can be a wimess in the very sense under trial. In our view, there can be only
answer 0 the guestion, namely., he cannot be a witness. It is somewhat un-
fortunate that the questton is discussed at length, with a citation of much ir-
relevant case Jaw. We believe that the position was correctly stated by Markby
J. in a Calcutta case reported in 1875—Empress v. Donnelly’

63.8. No ruling of importance has been reported since then, that would
detract {rom the soundness of his exposition of the law or throw any doubt on
it. In Fmpress v. Donnelly, Markby J., observed: *“As to the second point,
whether the conviction is illegal bacause the Magistrate himself gave evidence,
that question seems to me to resolve itself into this: “fs a sole Judge of law
and fact comperent to decide a case in which he hus himself given evidence?

“Tt has been strongly contended on the part of the Crown that he is
sn, and that there is no impediment in law to a Judge giving evidence, and
then disposing himself of the case by his sole opinion. Nop instance of this
kind has, however. been found, and no authority of any Judge or text-
writer has been cited in support of such a proposition.”

Later on, in the judgment, Markby J. observed : —

“The Appeal Court would deal with the evidence including that of the
Judge. But in my opinton the evidence of the Judge, being practically in-
capable of challenge or contradiction, ought not to be even taken. More-
over, a Court of appeal is not a check in the same way that Judges sitting
together are a check upon each other. T am, therefore, of opinion that a
Judge who is a sole Judge of law and fact cannot file his own evidence and
then proceed to a decision of the case in which that evidence was given.”

639. Prinsep, J., in the same case considered the authorities quoted by
Mr. Fustice Norman in one of the earlier cases—(also quoted by Markby 1)
as ‘conclusive’, that one, who is sitting as a Judge, is Dot competent also
to he a witness.”.

(a) R. v. Cazard, (1838) 8 C. & P, 595; Halsbory, 3rd Ed., Vol 15, page 420,
para 756, footnate (o).

(0 Buccloouch v. Meiropolitan Board of Works, (1815) LR. 5 H.S. 418, 433,
€} R. v. Lord Thanet, 27 5t Tr. 336
TFar the law before the Act, see Ramnswami v. Ramu. (1867 3 Mad. HCR. 372,
Halsbury, 3rd Fd.. Vol 15, page 420. para 754.
Bection 19, L.P.E.

SEmpress v. Donnelly, (1875 TL.R. 2 Cal. 405, 413, 414, {(per Markby T, with
Prinsep J.,, agreeing).
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We have no further comments on the section.

We would like to mention that in the United States, an unusual occasion for
ascerlaining the privilege of the Judges as to confidentiality arose’ recently.
I arose in the very bnportant case involving the validity of right of way and
permits granted by the Department of Interior for the construction of the trans-
Alaska Pine-line extending to 789 miles and costing $34 billion. While the case
was under consideration belore the Court of Appeal, a United States Senator
wired the Chief Judge of the Court, requesting him to give information to the
Senator us to certain judges who were supposed to have disqualified themselves.
The Senator wished to know their identity and reasons for disqualification. In
the reply for the Court of Appeal for the District of Columbia by the Chief
Judge Bazelon, that court exercised its privilege to protect the confidentiaslity of
is deliberations siating as follows:—

“In re vour telegram of February 5, 1973 inquiring as to whether I or
mors judges have disgualified themselves in the trans-Atlantic (sic) pipeline
toses currenily upder advisement and in which you request thelr identities
and rcasons if this is the case. The opinion, when issued, will reveal the
names of the judges who have participated therein, With great respect, we
believe that further reply to your jnguiry would not be appropriate with

cordial wishes”.

‘Leon Priedman, U.S. v. Nixon, (1375) page 77.




CHAPTER 64
MARITAL PRIVILEGES—SECTION 122
I. INTRODUCTORY

We now come to an important section dealing with what may be convenienily
called “marital privilece”,

64.1. In India. as the law now stands, the spouses are compellable witnesses
against each other’ But, even in the existing law, there is a special provision
relating to the disclosure of communications made during marriage. In general,
when the course of justice requires the investigation of truth. no man has any
knowledae that is rightly private. But specific considerations of public policy
may demand that certain matters should be kept private, Of those matters,
one example is furnished by section 122, which deals with certain communica-
tions made to a spouse during marriage.

64.2. By this section, which consists of two parts, there is created a
privilege and there is also created a disability. The first part of the sectiom, which
creates the privilege, provides that no person who is or has been married, shall
be compelled to disclose any communication made to him during marriage by
any person to whom he or she has been married.

64.3. The secomd part of the section, creating the disability, provides that
such person shall not be permitted to disclose any such communication unless
the person who made it or his representative in interest consents, except (i}
in suits between married persons, or (i} in proceedings in which one married
person is prosecuted for any crime commitled against the other.

64.4. Therc is a semi-colon separating the two parts of the section and
this seems to suggest the construction that so much of the matter contained in
the latter-half of the section as begins with the words “unless the person......... "
and ends with the section. is not intended to govern the first-half, In other
words, the exception created in the second half for the case where a person con-
sents or where the proceedings are between married persons etc. is  not to
control the first half of the section.

64.5. On the merits also, this appears to be the right approach. If a
spouse in the witness-box is asked about a communication made during marriage,
then. even if the other spouse consents or the proceedings are between married
persons etc., there is still a reason why disclosnre should not be compelled.
The spouse in the witness box may find it embarrassing. The other spouse may
have lost an interest in the marriage relationship—say, temporarily—but the
testifying spouse may still have such interest. Tt would not, therefore, be proper
to compe! him or her to disclose the communication if he or she is, unwilling

to do so.

64.6. Under the section, then, a person cannot be compelled to disclose
communications made during marriage by his spouse. Without the consent of
the spouse he is not even permitted to do so (except in certain cases).

1Section 121.
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{f. RATIONALE

64.7. Let us examine the rationale of the section. Traditionally,' the law Rationale.
of evidence has demonstrated a degree of solicitude towards the sanclity of
marriage—a solicitude not manifested with regard to other protecied relaticn-
ships. 1n England, uatil the late nineteenth century, the privilege for confidential
communications between spouses was not separated from the broader principle
that neither husband nor wife was competent to testify to any facts against the
other. In some jurisdictions in the U.S.A. even the modern rule is not confined
fo a privilege for confidential statements. [t rather prevents the spouse from
testifying 1o any information gained on account of the marital relation.?

64.8. We need not, for the present purpose, go into the controversy whether
there was in England a separate privilege of confidentiality? This privilege
came fo be recognised by statute in England. By and large, in most Staes in
the US.A. also, whether or not they recognise the testimonial immunity of a
spouse, the privilege not to disclose marital communications is recognised. We
shall discuss the comparative position later in due course.t

64.9. As to the prohibition enacted by section 122, Jenkins CJ., in a
Caleutta case,” observed that the prohibition is founded on a *principle of high
import” which no court is entitled to relax. In that case, one H and others
had committed a murder. A few days after the murder, H committed suicide.
While he was alive, H made certain statements to J, his wife, implicating certain
persons in the murder. I¢ was held that J. could not disclose those communi-
cations under section 122. The same principle applies to a confession made by a
husband to his wife.

Best C. J. (later Lord Wyndford) in Doker v. Halser' (where the other
spouse was dead), cxplained the rationale in these terms:

............ I think that the happiness of the marriage state requires that
the confidence between man and his wife should be kept for ever inviolable.”

64.10. Similar views were expressed in England by the Commission on
Common Law Procedure, in their second Report?® submitied in 1853, The
Commission observed —

“So much of the happiness of human life may fairly be said to depend
on the inviolability of domestic confidence that the alarm and unhappiness
occasioned to society By invading its sanctity aid compelling the public dis-
closure of confidential communications between husband and wife would
be a far greater evil than the disadvantage which may occasionally arise
from the loss light which such revealations might throw on the questions
in dispute................., hence all communications between them should be
held privileged.”.

The signatories to the report are Lord Jervis, C.J., Martin, B., Lord
Cockburn, C.J., Lord Bramwell and Willes, JJ.

3ee Staplation v. Crofts, (I1852) 18 Q.B. 367.

®ee e.g.. State v. Robbins, (1950) 35 Wash. 2d, 289, 213, p. 2d 310, cited ip MNote
in 77 Harvard Law Rev. at page 734.

FThis is discussed infra.

See discussion as 1o English statutory law and law in the US.A., infra.
*Nawab Hilawdar v. Emperor, (1313) LL.R. 40 Cal. %91,

SFatima v. Emperor, A.LR. 1914 Lah. 380,

"Doker v. Hasler, (1824) 171 E.M. 992,

*Commission on Common Law Procedure, 2nd Report (1853), 13, cited in
Shenton v. Tyler, (1939) 1 All ER. 827 page



Position i Eng-
land before 1968.

636

64.11. The provisions of the section, it is unneccessary to say. arc not
based on any theory of the legal unity of the spouses. The section is bascd on the
abiding communion between husband and wife, which is of such a nature that
their mutnal communications are not always fo be regarded on the same footing
as communicalions between persons who have no such intimate (ie.

Greenleaf’, in a very striking sentence, said that the rule is that nothing shall
be extracied from the bosom of the wife which was confided there by the husband.

Id. SCOPE
A few aspects of the scope of the section may be briefly referred to,

64.12. In the first pluce, it Is necessary that the communication must be
made during marriage. The privilege does not cover communications before
marriage.

64.13. Secondly. on the other hand, the privilege survives the marriage, as
is clear from the words “or has been married”, which occur jn the section? The
communication must be made during marriage. But the disclosure thereof re-
mains privileged even after the termination of the marriage. “Miserable indeed™,
said Lord Alvaniey,” “would be the condition of a husband if, when the woman
is divorced from him, perhaps for her own misconduct, all the occurrences are
to be laid at large”.

64.14. Thirdly, once the relationship of marriage is ostablished and it is
proved that the communications were made during marriage, the privilege applies
irrespective of the subject matter of the communication and the nature of the
proceedings. For example, the decisions in England show almost no trace of any
exception for crime. One of the earliest' English cases clearly 1o recognise a
marital privilege involved a wife’s request to her husband to commii forgery.

Fourihly, it is not necessary that the spouse claiming the privilege, or the
other spouse, must be a party to the proceedings.

1V, LIMITATIONS—THIRD PERSON NOT PRIVILEGED

64.15. The above points bring out the scope of the section. Attention
must now be drawn to an important limitation provided in the section. The sec-
tion does nol present the communication from being groved by the evidence of
@ third person. Thus, for example, a letter written by the accused to his wifc
and found in the search of her house has been held to be udmissible, notwilh-
standing the terms of this section. The result is that a document in the hands
of a third pariy, even though it contains commuRications between spouses. is
admissible in evidence given by the third party®,

64.15A. In England, it had been held before 1968," that a third person can
give evidence of a conversation which he has heard between a husband and wife’,
We shall later offer our comments on this limitation.® ,

iGreenleal, Evidence (7th Ed.), Vol 1, paragraph 254, quoted by Woodrolfe (194]),

page 930
g O Verghese v. T, F. Poongm, ALR. 1970, S.C. 1876 (on appeal from A.IR:

1967, 228).
5Ct. Monroe v. Twislaton, (1802) 170 E.R. 256 (Divorced woman),

sfady fvy's Trial, {1784) 10 Now. Bt Tr. 555, 628,

*Queen Empress v. Dopoghue, (1899) LLR. 22 Mad. 1.3.

tHalsbury, 3rd Edition, page 422, para 738, footnote (a), and the cases cited there.
"As 1o the English position in this respect after 1968, see below,

88ee infra.
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V. PRIVILEGE DISTINCT FROM TESTIMONIAL IMMUNITY

64.16. The privilege in regard to marital communications is distinct from
any immunity that may be recognised by a particular legal system regarding
testimonial compulsion against a spouse. The two may overlap, bur one could
conceive of cases where, while there is no testimonial immunily, yet there is
a reason for claiming the privilege in relation to the marital communicalions.
The privilege is confined to the mutua! communications of the spousecs. The
immunity applics to their very act of giving testimony against the spouse, Wig-
roore on Evidence! gives the history of the privilege, in a passage which, while
expounding the rationale of the privilege. also discusses the distinction brween
jprivilege and incompetence.

“The privilege for communications between busband and wife is ap-
parently, in time of origin, the second of such privileges to be enforced
at common law, and vet the last to be definitely recognised and distinguish-
ed. In the second half of the 1600s an instance of its application is found;
and yet the explicil statement of the privilege, as a distinct one from any
other rule, did not come in England unti! the statutory reforms of the
Common faw procedure Act, just as the second half of the 1800s was be-
ginning. The explanation of the paradox is that until that time the present
privilege for communications between husband and wife had not been
plainty separated from the oiher privileges of husband and wifc nor to
testify to “any facts against the other. This latter privilege was Jully esiab-
lished by the end of the 1600s. But among the various reasons advanced
for its support was the policy of protecting domestic confidence by prohi-
biting their mutual disclosures. In other words, the true policy of the
present privilege was perceived, and yet it was not enforced in the shape
of any rule distinct from the old-established privilege of each one to testify
against the other as a parly or interested in the suit. That the two are
distinct is plain; for the privilege not to testify against the other is order
in the respect that it cxcludes festimony to any adverse facts even though
they have been learnt wholly apart from marital confidence, and is narrower
in the respect that it applies only to testimopy in its tenor and adverse
to a party to the cause or to one in an equivalent position.”,

V¥1. ENGLISH LAW — THE STATUTORY PROVISIONS

64.17. The position under the present statutory provisions in England may
now be stated. First, as to criminal cases, section 1(d) of the Criminal Evidence
Act, 1898, provides as follows: —*

“No husband shall be compelled to disclose apy communication made
to him by his wife during the marriage, and no wife shall be compelled to
disclose any communication made to her by her husband during the mar-
riage.”

64.18. There was an identical provision in section 3 of the Evidence
{Amendment) Act, 1863, applicable to all proceedings. But, as to civil proceed-
ings, this was repealed by the Civil Evidence Act, 1968

64.19. Section 16(3) of the Act of 1968 is as foilows:

“16. (3) Section 3 of the Evidence (Amendment) Act, 1853 (which pro-
vides that a husband or wife shall not be compeliable to disclose any com-
munication made to him or her by his or her spouse during the marriage)
shall cease to have effect except in relation to criminal proceedings.”

'Wigmore, (1901-1903), -_‘}O], 4 péges 3257-3258 cited in Shelton v. Tyler, {1939) 1

All. E.R. 827, 833,
TFor history of the section, see Rumoing v. D.P.P. {1968) 3 All. E.R. 256.

$Sections 16¢3) and 18(5), Civil Evidence Act, 1968, (Engl),

English  Act
1968,

of
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#4.20. It shoukd be noted, however, that the discretion of the Court is
suved under section 18(5)—

“18(5). Nothing in this Act shall prejudice—

(a) any power of a court, in any legal proceedings, to exclude evidence
(whether by preventing questions from being put or otherwise} at its
discretion; or

(b} the operation of any agreement (whenmever made) between the parties

to any legal proceedings as to the evidence which is to be admissible
(whether generally or for any parkicular purpose) in those proceed-

ings.”
Position  in Eng- 64.21. The present position in England’ is that in a criminal case “no
land. husband shall be compellable to disclose any communication made to him by

his wife during the marriage, and no wife shall be compeflable to dis:lose any
communication made to her by her husband during the marriage.™

In civil cases there is npo privilege but there is a discretion vested in the
Court.

VII. ENGLISH COMMON LAW

6432, We have so far dealt with the statutory provisions in Eagland. The
question whether, apart from statutes, there was a privilege at comman law,
may now be discussed briefly.

64.23. It was believed to be an old rule of the common law* that any
communications between husband and wife during coverture were inviclable.!
The rule was not even limited to communications of a strictly confidential
nature, and it applied even after the death of one party to the marriage® or after
the dissolution of the marriage.’

Communications 64.24. A conlroversy, however, arose in 1939 on the question. In Shanton

during marriage. . Tyt Simands I, in the trial court, had held that a widow need not disclose
communications between her and her late husband. His decision. which fol-
lowed a few earlier cases, was based on the view that at common law such com-
munications were privileged, and that zection 2 of the Evidence Amendment Act,
1853, dixt not, in any wey, medify that rule.

64.25. In the Court of Appeal, however, Sir Wilfrid Greene, M. R., in his
judgment, distinguishing between “competence” and “privilege” in the rules of
evidence, held that there was no common law rule of privilege protecting ynari-
tal communications as such, as distinct from the general testimonial ircompe-
tence of the spouses. Because the wife was immune from testifying against her
spouse, the need for privilege was not felt. But Greene, M. R., emphasised that
thrre was no peivilege i addition to the immunity of a spouse.

64.26. It would appear that before IB53, because of testimonial incompe-
tence, the guestion could not arise in England in the form of a privilege. The
decisions before 1853 were concemed with the incompetence of spouses to
give evidence for or against the other. This was the view of Greene, M.R.

15ee “English Law"”, infra.

[ection i(d), Criminal Evidence Act, 1398, (supra).
%1938) 8 L.J. 359,

$'Conner v. Marjori Banks, (1842} 6 Jur. 609.

SDoker v. Rasler, (1824) Ry. & M. 198; 171 E.R. 992
qMonrge v, Twisleton, {1802) 170. E.R. 250.

“Shamron v. Tyier, (1939) 1 AL E.R. 827 (C.A)
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64.27. In 1853, the privilege did find its way lo the stale book. The rule
was recommended by the Second Report of the Common Law Commissioners
of 1853, which recommended that “all communications between them (husbands
and wives) should be held to be privileged,” and it was enacted as the Evidence
Act, 1853, section 3. That section provided that “No husband shail be compel-
iable to disclose any communication made to him by his wife during the mar-
riage, and no wife shall be compellable to disclose any communication made
to her by her husband during the marriage.”.

64.28. The decision of the Court' of Appeal did not escape criticism., In
the vase cited above, the Court of Appeal construed those words to mean that
the privilege given by the section is not to continue after the marriage has come
to an end. On this judgment of the Court of Appeal, the Law Journal wrote;?
*Although this may, in the presemu case, be a proper result, we do nov feel
that as a general principle it is altogether a satisfactory one, and we doubt
whether it can have been the intention of the Legislature,”

64.29. Even after this decision, the matter proved to be controversial. The
late Sir William Holdsworth wrote in the Law Quarterly Review’ a note strong-
ly criticising the judgment of the Court of Appeal on historical grounds.

64.30. The controversy again made itself manifest in 1962, In Rumping v.
Director of Public Prosecutions, the House o/ Lords gave detailed considera-
tion *o the rules relating to the admissibility of communications between hus-
band and wife. The appeliant, Rumping, had been <onvicted of the murder of
4 young woman. Part of the cvidence against him admitted at his trial was a
letter written by him to his wife shortly after the killing, which virtually amount-
ed tc a confession by him to her of the murder. The letter wus never, in face,
received by his wife, as he had entrusted the delivery of it to a friend who, after
Rumping’s arrest handed the letter unopened to the police. Rumping appeal-
ed against his conviction on the ground that the letter should not have been
admitted in evidence against him.

64.31. For the appellant, Rumping, it was argued that there was a broad
common law rule, quitc apart from statute, which rendered inadmissible  all
communications between husband and wife jntended to be confidential, The
Court of Criminal Appeal rejected the appeal on the narrow ground that even
if there existed the broad common law rule contended for, there was no justifi-
cation for regarding the rule as applicable to an intendgd communication which
never reached the spouse for whom it was intended and which could ke proved
by a witness other than that spouse. Rumping appealed to the House of Lords.®

64.32. The House of Lords rejected the appeal (Viscount Radcliffe dis-
senting), on the broad ground that except for certain starutory provisions there
was no rule of law nor any requirement of public policy which prevented the
admissien in evidence of communications between husband and wife.

64.33. In this dissenting opinicn, Viscount Radcliffe made on examination
of certain early authorities and deduced that is was a fundamental policy of the
common law, — although nowhere made explicit, — to treat all communications
between spouses during coverture as sacrosanct, in the sense that they could

Shanton v, Tyler, supra.
g7 L.J. 173

Holdsworth in 56 L.Q.R. 137.

$SRumping v. Director of Public Prosecutions, (1962) 3 W.LR. 763,
iSep note in (1963) 30 Australian Law Journal 459,

Communication

between husband
and wife [nter-
cepted by stranger
— Admissibility.
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not be the subject of disclosure in court. In his view, the policy was not “con-
fined merely Lo securing that the spousts themselves do not become the agents
of disclosure by appearing as wilnesses”, but “goes further and for rcasons of
public policy protects the marital confidence us such, in whatever form it is
sought t¢ expose them as malerial for evidence".

64.34. We shall have occasion to refer again to Viscount Radcliffe’s speech.
For the present, it is enough to state that while scholars and others in England
are nol agreed on the quesiion of the separate existence of the privilege al com-
mon Jaw, the matter is now regulated beyond doubt by a statuiory provision.'

VIIL. LAW IN US.A.

64.35. The marital privilege has recetved full recognition in the U.S.A.
The marital privilege, it is stated, is two-fold : testimonial privilege and
confidentizl communication. The testimonial privilege is the previlege not
to festify against @ spouse. e lasts only as long as the marriage exists.
b would include matters occurring even before the marriage.  The testi-
monial privilege is held by the spouse against whom festimony is sought,
as well as by the spouse whose testimony is sought,

64.36. Confidential communication is the other aspect. It is regarded m
that country as sinlfar (o the attorney-cliene relationship, Although it does not
exist until there is a marriage — and therefore cannot relate to pre-marriage
connnuncations -— the privilege attaching to marital communications is said

Lo last for ever,

Although the position is not exactly uniform in ali Slates in the U.S.A.,
the above stalement tepresents the law in an overwhelmingly large number of
States.

Sherwood J. observed*—

“It is necessary (o preserve family peace and maiutain that full coo-
fideace which cught to subsist between husband ang wife.”,

In the eloquent language of Taylor, C.J.*—

“Society has a deeply-rooted intefest jn the preservation of the peace
of families, and in the maintenance of the sacred institution of marriage
and its strongest safeguard is to preserve with jealous care any violation
of those hallowed confidences inherent in, and inscparable from, the marital
status. Therefore, the law plages the ban of its prohibition “upon any
breach of the confidence between husband and wife by declaring all con-
fidential commugications between them to be incompetent matter for either

of them o expose as witnesses.”

64.37. The following provision* in the New Jersey Rules of Evidence (1972)
is u sample of the provision contained or recogiised in most States:.—

“Rule 28. MARITAL PRIVILEGE—CONFIDENTIAL COMMUNICA-
TIONS

No person shall disclose any communication made in confidence between
such person and his or her spouse unless both shall consent to the disclosure
or unless the communicalion is rclevant to an issue in an action between them

: 18ee, “Statutory provision in England”, supra.
Sherwood, ., in Pringle v. Pringle, 59 Pa. 281, 288,
Ipercer v. Siate, 40 Fla, 216, 226, 24 So. 154 74 Am. 5t. Rep. 135

tRuls 28, New Jersey Rules of Evidence (1972)



641

or in a criminal action or proceeding coming within Rule 23(2), When a spouse
is incompetent or deceased, consent to the disclosure may be given for such
spouse by the wnardian, executor or adminisirator, The requirement for cunsent
shall not terminate with divorce or separation. A communication Dbctween
spouses while living separate andd apant under a divorce from bed and board
shall not be a privilkkged communicaticn™.

64,.38. Although the expression used is “in confidence™ or “confidenttal”,
the general understanding in the United Swates in relation to that expression
is that ‘all communications made during marriage’ are confidentiai unless the
circumstances show that they were not intended to be so,

Another rule in the same State {Rule 23(2)) precludes a spouse of the ac-
cused in a criminal proceeding from testifying exyepi in certain enurnerated
cases,

IX. NEED FOR AMENDMENT

64.39. 1t is now time to discuss a few points which require consideration
with reference to the szztion  The marital privilegz under the scctior does not
apply in procesdings botween the spouses or proceedings in which one married
person is prosecuted for any crime committed against the other. This exception
is expressly enacted in the seclion. There is however, no exception in respect
of proceedings where a child of the marriage is concerned.  ‘Welfare of the child
is @ consideralion that has essumed importance in modern legal thought, and
it would not be improper if an exception is made for proceedings is which a
chilg of the marriage is concerned. Tt could usefully cover children who, though
not born of the marriage, are children of one of the spouses.

64.40. By way of illustration, we may cite an American case discussed a
few ycars aga in the Boston University Law Review,' where the defendant was
convicted of mistreatment of kis five-month old infant.  The defendant’s wife
voluntarily testified against her husband, and the testimony was admitted over
the defendant’s objection. The Missouri Statute (which was the one ar isspe
in the case) reads: “No person shall be incompetent to testify as a witness in
a criminal cause or prosecution by reason of being the husband or wife of the

accused............ provided............ 111 S wife or husband shall be requived
to testify. but any such person may. at the option of the defendant, testify in
his behalf............... ; provided, that in no such case shall husbangd and wife

when testifying be permitied to disclose confidential communications............
in the rclation of such husband and wife”.

64.41, The court beld that it was u recognised common law rule that the
wife may testify against her husband if the injury was to the wife. The child
was regarded as an exwension of the wife’s personality and, therefore, the wife
could testify. The statute, it was observed, was not created for the purpose
of creating new disabilitics, and the common law exception remaiped.?

§4.43. 1t is desirable to make the position clear, in India also. The
present exception is based on the principle that where the interests of the two
sparties are not identical but conflicting, disclosure should be allowed. The
same principle should be applied to proceedings where the interests of the child
are concerned; for, in such proceedings between spouses, the interests of the
parties arc not identical.

1958} 3% Boston University Law Review, “Case and Comment”, page 156,
tare v. Kollanborn, (1957) 304 8. W. 2nd 855, cited in “Cases and Comment”
(1958) 38 Boston University Law Review 158,

Proceedings in-
velving  offences
against children.
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64.43. Attention may be drawn, in this connection, to a provision suggested
in the Model Code of Evidence,” Rule 216, which (so far as is relevant) provides
that neither spouse has a privilege in a case rclating to a crime against the
person or property of the other or of a child or either or desertion of the other
or of a child of either.

We recommend that a suitable amendment should be made in section 122
on the point discussed above,

6444, At present. section 122 does not cover communications made by the
festifying spouses.  An importent question for cousideration is  whether this
position is satisfactory. The present section may lead to anomaly.. For exam-
ple, if the husband is called as a witness, he can be forced to make a disclosure
of communicition made by.Aim, though not of communications made ro Aim.
After ihis, the wife may be called and she, in her turn, could be forced to dis-
close communications made by her. But this pfocess, the entire episode or the
whole complex of communications could be reconstructed, at Jeast to the ex-
tert to which such reconstruction is possible by fragmentary disclosures. We
arc not having in mind, at present cases where the spouse is mide to testify
against the accused — that situation may not cause this particular anomaly,
because the accused is not compellable to appear as a witness” But the point
to be made is that the present position might virtually render the privilege
futile. It is apparently for this reason that the formulation of the privilege
some of the American States* phrases ithe privilege in temis of “communications
made............... berween such persons and his or her spouse”. The Model
Code of Evidence framed by the American Law Institute* has the following
suggested Rules relating to this aspect of marital privileges: —

“Rule 215, MARITAL PRIVILEGE: CONFIDENTIAL COMMUNI-
CATIONS BETWEEN SPOUSES.

Subject to Rules 216, 217, 218 and 231, a person, whether or not a party,
has a privilege to refuse to disclose, and to prevent a witness from disclosing, a
communication, if he claims the privilege and the judge finds that- -

() the convnarication wds a confidential communication between spouses,

and

(b) the witness was at the time of the communication of the spouses or is

the duly appointed, gualified and acting guardian of his person, and

(c) the claimant is the holder of the privilege, or a person authorised to

claim privilege for him.”

The Uniform Rules of Evidence® contain similar provisions.

We are of Lhe vicw that for the reasons given above, the privilege should
cover communications whether made by or to a testifying spouse (or ex spouse)
dusing mACriage.

64.45. There is yet another point on which the section seems to need-amend-

ment., We have stated® above that a third person, as the law now stands, can
give evidence of a conversation he has heard or intercepted between a husband

Model Code of Evidence (American Law Institute, 1942), page 155, Rule 216.
2See discussion as to section 120.

SRules of Bvidence, New Jersey, Rule 28, quoted supra.

Rule 215 of the Model Code of Evidence.

sRujes 27(2) and 28{2), Uniform Rules of Evidence.

iSee supra Limitations -— third person not privilege,
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and wife, This may be a correct construction of the skatutory provision, nat-
rowly worded as it is. But, since the primary object of marital privilege is to
protect peaceful marriage life, so that spouse can make any communication to
the other without hesitation and reservation, it sounds regsonable to extend the
provision to communications overheard or intercepted by others also. We re-
commend that the section should be so amended.

64.46. Tn this connection, we would like to refer to Viscount Radcliffe’s
dissenting speech in Rumping's case! His observations were as follows:—-

“Ought the law to apply a different rule merely because the letter has
miscarried and has come iato the bands of the police? Considering the
history and the nature of the principle that lies behind the special rules
governing testimony of husband and wife in criminal trials, I do not think
that it should. If it does, we must recoguise the implications that, per-
sonally, T find overwhelmiugly distasteful. A husband may gasp or mutter
to his wife some agonised  self-incrimination, intended for no ear in the
world but hers : yet the law will receive and proceed upon the evidence
of the successful everdropper, professional, amateur or acciden’al. It is
free, T suppose, to entertain the testimony of the listening device, if pro-
perly proved. An incriminating letter may be intercepted by any means :
it may be snatched from the wife’s hand after receipt, taken into custody
if she has mislaid it accidenfally, withdrawn from her possession by one
means or another : in all these cases, it js said the trophy may be carried
into court by the prosecution and proof given that the prisoner is its
author, the law has no rule that excludes it from weighing against him as

a confession,

“I do not, for a moment, suppose, of course, that any of your Lord-
ships is indifferent to these implications or that by this decision you desire
to countenance them. But the only alternative to admitting them is 10
rely, as the learned Solicitor-General did in argument, upon the exercise
of an inhercnt discretion in the judge who presides at the trial to exclude
which he regards as unfairly prejudicial to the accused. Certainly, there
is much discretion, and there are, for instance, judges’ rules, But J cannct
agree that a matter of this sort is a proper subject for so vague and un-
conirollable a thing as judicial discretion. By what considerations is it to
be guided? Tt is assumed that the evidence, if admitted, will be materially
prejudicial to the prisoner. Is the guiding principle then to be some gene-
ral conception as to what is fair and what unacceptably unfair in methods
of police or amateur detection? T cannot think that the law should leave
the prisoner’s fate to be determined by discretion, After all, policemen
have their duiy to detect and bring home a crime; and in this very case, it
must be remembered. the trial judge admitted the evidence of the letter
despite the fact that the man’s fellow seamen had betrayed his trust to post
it to the wife and, though ignorant of the contents, had handed the closed

packet to the ship’s captain.

No doubt, society has an interest in the successful detection and
prosecution of crime, but it is axiomatic that it postpones that interest to
aich considerations as the indecy of listening to cvidence obtained by
torture or intimidation, or improper inducement. The only question here
is whether or not listening to the confidential commuftications passing bet-
ween husband and wife should be included among those considerations.”

SRumping v. DP.P., (1962) 3 WLR. 763, 782-783.
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X. RECOMMENDATION

Racommendation. 64.47, In the light of (he above discussion, we recommend that section 122
shoutd be revised us follows: —

122. (1) No person who is or has been married, shall be compelled
tor disclose any communication made...... ... during marriage bétween
Aim and any person to whom he is or has been married ; nor shall he be
permitted to disclose any such communication, unless the person #n whom
he is or has been married or his representative in interest, consents or

unless the proveedines are of the nature specified in sub-section (3)

2y No one who has overheard or intercepted or has acquired pos-
session otherwise than by the consent of both the spouses any communi-
cation made duwring marriaze hetween spouses and no one who is in pos-
session of a communication so intercepted, shall be permitted to disclose
wny such communication urless both the spouses or their representatves
in interest consent or unless the procegdings are of the nature specified

in sub-section (3).
“(3} The proceedings referred to in sub-sections (1) and (2 are—
{a) proccedings between married persons;

(b} proceedings in which one married person is prosecuted for any
offence committed against the other;

{c) proceedings in which one married person is prosecuted for any
offerice committed against a child of the other person or a
child of the first mentioned person or a child to whom either
of them stands in the position of a pareni; and

(d) proceedings in which one married person is the complainant or

is person to whoge instance the first information of the offence
was recorded, and the other wmarried person is the accused”.



CHAPTER 65
STATE PRIVILEGE—SECTION 123
I. INTRODUCTORY

65.1. An important point of public law arises out of the next section—
seclion 123 — which now requires to be considered. Tt pertains to public law
in jis procedural aspect.

Although the citizen may sue public bodies and the Government, it does
not necessarily follows that the law and procedure applied by the courts will be
the same as is applied in litigation between private citizens. Apart from sub-
stantive rules, special procedural advantages and protections are enjoyed by the
Statle, of which one may now be considered.

In the law of evidence -— as is shown by our discussion of the preceding
sections — there are many situations where a party to [itigation or other person
may claim a privilege and thereby resist the production of a document or the
giving of oral evidence on a particuler subject, Apart from privileze enjoyed
by private persons, the State has the right #o withhold a document, or evidence,
on the ground that the disclosure will be prejudicial to the public interest. This
privilege is dealt with in section 123, which prohibits the giving of evidence
derived from unpublished official records relating to affairs of State except with
the permission of the head of the Department.

65.2. Strictly speaking, this i3 not a privilege which can be claimed by the
State only, because jt is not confined to litigation to which the State is a party;
no witness can give evidence of matters privileged under this rule. “State pri-
vilege” is, therefore, only an expression used for the sake of convenience. How-
ever, the expression is correct in so far as the privilege can be waived by the
State,

The use of the expression “privilege” itself has been criticised. But it has
heen established by usage, and this question of terminology need not detain us.

The law on the subject is stated in section 123 thus:

“No one shall be permitted to give any evidence derived from unpub-
lished official records relating to any affairs of State, except with the per-
mission of the officer at the head of the department concerned, who shall
give or withhold such permission as he thinks fit."

Connected with this section is the provision in section 162, under which
a witness summoned to produce a document shall, if #t is in his possession or
power, bring it to Court, notwithstanding any objection which there may be to
its production or to its admissibility. ~ The validity of any such objection shall
be decided by the Court.

That section further provides that the Court, if it seems fit, may inspect the
document, unless it refers to matters of State, or take other evidence, to enable
it to determine on its admissibility. (The last paragraph of the section is not
materfal for the present purpose).

IT. HISTORY AND RATIONALE

65.3. As regards the rationale of the privilege in section 123, historical How the = matter

material in India is scanty. Indian case-law on the subject is profuse, but those
cases do not elucidate this aspect of the matter.
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65.4. Tn England, Crown privilege is usually dealt with as an aspect of the
general law of State liability. In this connection it may be noted that the
Crown Proceedings Act, 1947, while making the Crown liable as a private citi-
zen in many respects, took care to provide that its provisions should not affect
this general Jaw,
In onc article, published a few vears ago, it was stated—

“The source of the Crown’s privilege in relation to production of do-
cuments in a suil between subject and subject (whether production is sought
from a party or from some other) can, no doubt, be traced to the preroga-
tive right to prevent the disclosure of State secrets, or even of preventing
the escape of inconvenient intelligence regarding Court intrigue. As s
pointed out in Pollock and Maitland’s History of English Law (2nd ed.,
Vol. 1. page 517). ‘the king has power to shield those who do unluwful
acts in his name, and can withdraw from the ordinary course of justice
cases in which he has any concern. Tf the king disseises A and transfers
the land to X, then X when he is sued will say that he cannot answer with-
out the King, and the action will be stayed until the King orders that it
shall proceed”. We find similar principles applied to the non-disclosure of
documents in the seventeenth and eighteenth centuries.

“But with the growth of democratic government, the interes! of the
Crown in these matters developed into and became identified with pubtic

interest.
e In the corly days of the nineteenth century, when principles
of ‘public policy’ received broad and generous interpretation............... we

find the privilege of documents recognised on the ground of public interest.
At this date, public policy and the interest of the public were to all intents

391

SynoNymous.

65.5. In the report of Laver’s case? (1722), the Attorncy-General claimed
that minutes of the Lords of the Council should not be produced; and Sir John
Pratt 1..C.J supported the claim, adding that “ir would be for the diszervice of
the King to have these things disclosed."’

65.6. In the United States, the corresponding privilege, known as “executive
privilege”, is definitely considered as an aspect of “sovereign immunity”. Of
course, this Americzn version of Crowa privilege has never been at par as the
British doctrine was known in some of the earlier cases, but we need not discuss

that aspect of the matter at present,

68.7. In India. the orivilege incorporated in section 123 was, perhaps.
intended to incorporate a policy decision. It is not, however, very clear whe-
ther the framers of the BEvidence Act examined the English law in detail.

- 65.8. It is possible to view the matter as one concerning the liability of
the State in the adjective sphere. Though the provision is contalned in the
Evidence Act, it is obvious that i has tmportant repercussions in administrative
law. We are referring to this aspect in order to put the matter in its propet

perspective.

659, The foundation for the privilege under consideration is injury #o the
public iuterest. The expression “affairs of State” is of very wide amplitude and
it will cover every business activity of the State. so as to take in even day to

“Documents Privileged in Public Tnteresi™ 39 Taw Quarterly Rev. 476477
Laver's case, (1722) 16 How, St. Tr, page 224,
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routine administration -— and not merely highly confidential matiers per-

taining to defence, foreign affairs, Cabinet minutes or what advice was tendered

by
the

the Ministers to the Governor snecified in Article 183, secret service and
like.! Therefore, the activities of a Democratic Welfare State extend tn so

many fields and all such activitiez can be brought within th> compendions ex-
pression “affairs of Stafc”, if breadly construsd. Tt cnlv shows that any docu-
ment relating to anv affairs of State cannoi nartake the chatacter of a nrivilee-
ed document, the disclosure of which weuld not be, without possible injury #o

the

public interest,

65.10. Lord Reid observed in Coaway v. Rimmer 2

“It is umiversally recogniced that here there are two kinds< of public
interest which may clash. There ic the public interest that harm shall not
be done to the nation or the nublic service bv disclosu™s of certain docu-
ments and there is the nuhlic interest that the administration of justice shall
not be frustrated hy the withholding of documents which must be produc-
ed if justice is to be done”

This aspect Is of crucial importancs in determining what onght to be the

law.

Before we proceed fo consider the present section and the changes needed

therein, it will be useful to bear in mind certain aspects of the privileges.

pPos

65.11. It has been pointed out by one writer” that there could be several
sible situations in refatinn to documents—
“(1y The document mav safely be seen by all the world.

(2) Tt would be desirable for the docoment to be in some measure cestrict-
ed in its forensic publication: but this consideration ought to vield to
the preater desirability that justice should manifestly be seen o be
done.

(3) The document might he disclosed to the parties {or the opposite party,
if the Crown is a party) nn their undertaking to the Court, so as to
tender a breach a cottempt of court, not to disclose its contents to
any person except for the purpose of the proceedings in question or
by order of the court, _ .

() The dncument mishi ha discinsed to the parties (or the opposite party,
if the Crowq ic 9 rare} on condition that it should not be produced
or referred to eccept in close court. Any further publication wonld
then automat'ealty “he punishable as contempt of court!

(5) The dociment »ichi he disclosed to the trial judee, hut not to the
parties {or th: cpaosite pafty, if the Crown is a party).

(6) The Jdorcumne~t mioht he discleged to a judze for the purpose of deter-
minine its daaree of forensie publication; but he might hold that its
evidential imporance ic so slight #hat its further forensic publication
is not justificd in the light of its possible prejudice to the public
interest,

(7) The docoment heing of a highly secret and confidential nature, its
forensic publication in any form or circumstances must be absolutely

withheld.”

\Ramanna v. Gurermmeni of Andhra Pradesh, ATR, 1968 AP. 194, 208, para 36,

e v. Rimmer. 119581 1 All. ER, 874, 880 (HL).
Comvay sobdad by Siate Sevvets” (1955 Cambridge L.J. 62, 76.

TES. Sman, YFuidenoe o
L. Scott, v. Seor. (1313) AL 4T

42—131 LADIND/(77

Two kinds of
public interest,

Severa! shades of
privilege,



648

65.12. The same writer has further pointed out' that hardship from too rigid
a claim of privilege arises because of the failure to distingrish between

“national security” and “public intevest”,

“The Taw, indeed. appears 1o be unnecessarily rigid in this sphere.
While there are ovewhelming arguments in favour of giving to the execu-
tive an exclusive power to dotormine what malters may prejudice the  pub-
lic security, those arguments give no sanction for extending to the execu-
tive an egually exclusive power to determine whar matters may affect the
public jnterest. And since the Minister cannint fairly weigh the degTee of
injury to the State by the disclosure of the document against the degree of
injury to a private citizen from us non-disclosure, there seem to be strong
grounds for removing the deciston from him and vesting it in an independ-
ent tribunal: for example, a judge of the High Court.  The Minister’s deci-
sion as to what evidence should be excluded by consideration of public
security should be conclusive; but any claim based on his own considera-
tions of public interest should be examinable, and should be balanced
against such other considerations of public imterest as are urged hy those
secking disclosure. The possible injury suggested in Broome v. Broome' 1
the morale of the armed forces if the evidence were admitted could be
weighed against the probable injury to the moral or the material interesis
of the litigants, or one of them or to the administration of justice, if it

were excluded.™
65.13. His suggestion* for amendment can he thus summarised :

“The unegual disclosure of material is Inherently likely to wotk in-
justice, and there is ground for thinking that tnjustice has in fact been cauos-
ed by the wide scope and the rigidity of the present rules. It has been sub-
mitted that the intercst of the cxecative can be conveniently reconcilled with
the claims of the private litigant for justice if it were possible to stipulate
various degrees of forensic publication. Of these, the most important, bet-
ween absolute withholding and full disclosure, wewld he the hearing of the
questioned evidence in closed court. It is comsidered that the Minister
should still be given an ab-olute discretion to state whether any particular
evidence would be prejudicial to mational security, or so prejudicial to the
public interest that its forensic publication in any form must be barfed. 1t
he states that full disclosure of the evidence would be prejudicial to the
national secrrity, but that it could be disclosed in closed court, there shouvld
he power to order 2 hearing in closed court.  So far as concerns evidence
of facts the disclosure of which the Minister alleges to be countrary to the
pubiic interest, unicss he is prepared to certify that the forensic publication
of the evidence in any form must, on the ground of its high secrecy and
confidential nature, be absolutely withheld, the question of its degree of dis-
closwre would be for a judge of the High Court. He would weigh consi-
deratipns of public interest as sfated by the Minister against considerations
of public interost as urged by the party seeking disclosure: and would have
power o order a limited forensic publication including its disclosure only

in closed court.”

“Evidence escluded by Stale Secrets™ (1955} Cambridge 1.J. 62, 76.

E.S. Sime 0.

2Broome v. HRroome.

*This distinetj on between considerations of public secority and considerations of
public interest ref ect in a ditferent context the suggestion of Sachs J. that the public
interest in questi.on might be fimited to specific heads.

1.E.S. Simon, . "Evidence Excluded by State Interest’ (1955 Cam. L.J. 62, 78.
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III. ESSENTIAL CONDITIONS

) GatiitrdTo

65.14. So much by way of introduction. Let us analyse the section proper. t}f)’-"ngo"f'gft am:
In order that the section may apply, it is, in the first place, necessary that the (jon of the sec-
evidence should relate to affairs of state—a requirement expressly mentioned ton.

in the section. This expression thus possesses some importance.

Secondly, the evidence must be derived from unpublished official records re-
lating to such affairs.

Thirdly, disclosure of information so derived is not permissible except with
the permission of the head of the department concerned. So the question—
who is the head of the department—is also of practical importance.

Fourthly, it is for the head of the department “to give or withhold such per-
mission as he thinks fit™.

65.15. This, taken literally, would exclude judicial determination. These
ingredients are explicit in the working of the section. If that were all, the
matter would be very simple. But, in the interests of justice, these ingredients
had to be elaborated and the prohibition in the section justified on an examina-
tion of certain fundamental factors not mentioned in the section. Courts have,
therefore, found it necessary to address themselves to two questions—(i) In giv-
ing or withholding permission, what ought to be the guideline to be observed
by the head of the department ? (ii) Is every document relating to governmental
work privileged, or is there any implicit limitation to be read with the expres-
sion “affairs of state”? Broadly, speaking, these queries pertain to the first and
the last condition in the above analysis.

65.16. Answering these querics, judicial decisions have read into the section Public interest.
the test of public interest, The result—to state it very briefly for the purpose
of this preliminary discussion—is that in order that a document may be legiti-
mately regarded as privileged under the section, there must be a likelihood of
some prejudice to the public interest. Whether the public intrest in this con-
text is confined to national security and foreign affairs and the maintenance of
public order and the like, or whether it has a larger sweep is a matter the consi-
deration whereof can be conveniently postponed to a later stage. The point to
be made is that in order to justify the section, courts have been compelled to
read into it a very important ingredient which is not explicitly mentioned in the
section, though it may be implicit therein.

65.17. It is the scope and ambit of this aspect of public interest which has Con and
proved to be controversial and which, in some respects, appears to be obscure. e
Because of the fact that “public interest” is not expressly mentioned, problems
arise. Chief amongst them are—(i) who decides the question if the public inter-
est is likely to suffer by -disclosure of the particular document? (ii) If it is for
the head of the department to decide that question, how is the court to satisfy
itself about his bona fides—assuming that the court cannot ordinarily go into

the merits ?

These and related queries have furnished the grist for academic and judi-
cial mill i other countries, as also in India. - Certain principles on the subject
have also emerged elsewhere as in India.—but it would be too much to say that
their application is easy. This is evident from the fact that again and again
the question whether. the particular document in issue is privileged under this
head comes up before the highest courts,
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Am!lbttlon of 65.18. Reverting to the conditions expressed by the section, according to
Sukhdcv Singh's the Supreme Court in Sodhi Sukhdev Singh’s case’—
case,
(i) it is for the trial court to decide whether the first ooadnlon is satis-
fied (Affairs of State); .
(i) the expression *“affairs of State” does not mean the entire public
business of the State;

(iii) for such adjudication, the court, while it cannot permit evidence about
contents of the document (section 162), can take other collateral evi-
dence which may help the court in determining the validity of the
objection;

(iv) it is for the departmertal head to give or withhold permission for
disclosure, and the court cannot determine whether the disclosure
would cause injury to the public interest or not. 4

65.19. In State of Punjah v. Sodhi Sukhdey Singh? the subject was discussed
and considered at length. The court was concerned in that case with minutes
of discussion by the members of the Council of Ministers and with the advice
tendered by the Public Service Commission to the Council of Ministers. Both
were held to be privileged by the majority judement. on the ground that the dis-
closure prima facie would lead to injury to the public interest. But the court
took care to review the case law exhaustively and to indicate the proper princi-
ples to be followed. The court emphasised that the sole and the only test which
determines the decision of the head of the Department was injury to the public
interest. and nothing else. The court itself could not hold an enquiry into the
possible injury to public interest: “but the court is competent, and indeed is
bound, to hold a preliminary inguiry and determine the validity of the objec-
tions—to its production, and that necessarily involves an inquiry into the ques-
tion as to whether the evidence relates to an affair of State under section 123
or not.”

65.20. Tn order to ensure that the privileee was not claimed on extraneous
grounds. the court laid down the following guidelines : —

“First, the initial claim to the privilege should be made through an affi-
davit generally by the minister concerned: if not by him, then by the Secre-
tary of the department. Tn the latter case, the court may require an affi-
davit of the minister himself. The affidavit should indicate that such docu-
ment in question has been carefully read and considered, and the person
making the affidavit is satisfied that its disclosure wonld lead to public in-
jury. The affidavit should also “indicate brieflv. within permissible limits.
the reason why it is apprehended that public interest would be injured by
the disclosure of the document. Tf the court finds the affidavit unsatisfac-
tory then the person making the affidavit. whether he is the minister or
the secretary, can be summoned for cross-examination on the relevant

points.”

Later decisions of the Supreme Court and important cases of the Wigh Conrts
will be referred to while discussing the topics to which th‘ey relate.

1State of Punjab v. Sodhi Sukhdev Sinch, AILR. 1961 S.C. 493; (1961) 2 SCR. 371.
3State of Punjab v. Sodhi Sukhdev Singh, ALR. 1961 S.C. 493. :
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We do not propose to refer here to all the cases on the section or o “Crown
privilege”. linporlaal cases are given in ihe fooi-noles’=”, and will be referred
10 on particular polnts wilen necessary.

1V, ALFAIRS OF STATE

65.24. ‘Lhe capression “ailairs of Sigie” dues nol seem 10 have been used Affairs of State.
in any legisislive {otmulavon in oilier cuaiext, bul il 15 used [requenlly in text
bouks and academic Wicrature on the sudject,  Lhe prmacipal ovbject of the ex-
pression is to indicale the dislinclion belween mallers of concern to the State,
as distinci frow matters of privale interest

65.22. lius, ol course, 18 not the oaly ingredient of the privilege, since it is
further required that the malters must be of such a nature thaf their disclosure
would be prejudicial to the public inlerest,  ‘'Lhe principle on which the protec-
tion is given 1s that where a comlict anses belween public and private interest,
private Inicrest must yieid 1w the public interest?

65.23. Lvery communication from aa oflicer of the State 10 another officel g ne of “Afairs
Is pOL Decussanly relaung w attuirs of State. ‘lhe privilege could nut arise, for of gfaw"
exampie, o respect of the postag regisier kept by the Customs Preventive Ser-

vice, ihe eniry 1 quesiion be.ddg imerely a note of the tmes wien pariicular

prevenuve ofeers wele ordered W be ab Lhewr slations.’ The particuiar enigy

did noi refer to matters of Stale o secuons i23 and 162, though there may be

other privileged entries 1o that book.

65.24. “Aifairs of Stale” may cover the case of doguments 1 respect of
which the practice of keepung them secrel is necessary for the proper security
of the Swte, Reporls relating to an ndividual with a view to taking action
under wne Proventive Detendon Act is a malier relaung o affairs of State.®

65.25. The expression “ailairs of State” would also cover the advice given
by a Minister. lnus, in a Rajusthan case,” the plaintiff brought an action for
the recovery of Ks. L,19,00U against the State of Rajasihan, on account of a re-
fund ot a pait of the excise duty paid on ihe stocks of malches produced by the
plainull for conswmption ia tie Siate territory. This was i pursuance of an
agreement with (he dlate Govermnent.  ‘Ahere was a documeni which embodied
the miauies of the discussion abd indicated the advice given by the Minis-
ter. lbe State claimed privilege in respect of this document under section 123,
The claim of privilege was upheld by ihe trial court as well as by the High Court,
The High Coutt held that ithe documeni which embodied the minutes

a) ﬁtyﬁ;fe of Punjab v. Sodhi Sukkdev Singh, (%61} 2 S.CR. 371; A.LR. 1961 8.C.
)

{b) zll‘;;z:r Chand Butail v. Union of India, {1963) 1 S5.CJ. 243; ALR. 1964 S.C.
*

() State of UL, v. Raj Nargin, ALR. 19753 8.C, 863, 9i5.

Ya) Dinbai v. Dominion of India, A.LR. 1951 Bom. 72;

{b) Bhaichandra v. Chanbasappa, ALR. 1939 Bom. 237, 246.

¥a) Hobinson v. Stute of South Australia, ALR. 1931 P.C. 254;

(b) Duncan v. Cammanwell Laird & Co., (1942) AC, 623;

&) Glasgow Corpn. v. Central Land Board, (1956) S5.C, 1 (HL.) (from Scotland);

(d) Conway v. Rimmer, (i968) 1 All. E.R. 874 (H.L.).

sJS8, v. Nizon, (1974) 418 115, 643.

5State of Punjab v, Sodhi Sukhdev Singh, AJR. 1961 5.C. 493; and also Lady
Dinbai v. Dominion of India, A1R. 1951 Bom. 72.

SChamarbaghwalla v. Parpia, ALR. 1950 Bom. 230.

TRukumali v. R., 22 CWN. 431,

tChoudhury v. Changkakati, ALR. 1960 Assam 2]0.

Kotah Match Factory, Kotah v. State of Rajosthen, ALR. 1970 Raj. 1i8.
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of discussion and which indicated the advice given by the Minister is certaioly
protected under section 123, and (the Court canbot compel the State to produce
it.

On the other hand. documents and letters rclating to a contract with the
Governinent for the supply of goods do not relate to affairs of State.!

65.26. These simple situations may not present much difficulty. But the
obscurity of the expression “affairs of State™ ix iflustrated by the decisions that
were rendered with reference to other matiers.  Returns made to income-tax
officers and asscssment orders may be cited as an example.

65.27. Before the enactment of a specific statutory provision on the subject,
it was held that returns submitted to the Income-tax officer, and statements be-
fore him or orders made by him, did not refer to “affairs of State™ (section 123),
nor were they made in official confidence (section 124), and the officer concerned
was bound to produce them if summoned to do so 2.3

1t was after these judicial decisions that section 54 of the Income-tax Act,
1922, was enacted.

65.28. Scction 54 of the Ilncome-tax Act, 1922 (now section 137 of the
Tncome-tax Act. 1961)—to state only the gist thereof—enacted that statements
made or returns, accounts or documents produced for evidence before Income-
tax authorities shull be treated as confidential and disclosure thereof by any
public servant was prohibited, and no official shall be required to preduce any
such document or to give evidence in respect thercof,

65.29. The difficulty of deciding whether a matter 1s or is not an affair of
State, js also illustrated by the case-law relaling to statements made by witnesses
in the cases of a departmental enquiry into the conduct of a public officer. The
question arises when, after the departmental enquiry, the guilty public servants
are prosecuted—usually for the offence of accepting illegal gratification, it was-
held by the Calcutta High Court* that such statements were not privileged under
section 123 to 125, and the accused was entitled to cross-examine the witnesses
under section 153 with reference to the statements made by the witness ai the
departmental enquiry. The same view was taken by the Nagpur High Court.*
On the other hand. statenents by witnesses in a secret and confidential investiga-
tion by the C.1.D. for ascertaining whether thefe is a prima facie case for a de-
partmental enquiry against the public servant were held fo be privileged by the

Lahore! and Orissa’ High Courts.

65.30. 1n a Punjab case.} the respondent Surjit Singh had filed a suit against
the State of Punjab for a declaration that his retirement from service befors he
reached the age of superannuation was illegal and violative of various provi-
sions of the Conslitution of India. He requested the trial court to direct the
department to produce in Court the Character Rolls and confidential rerorts
mainiained in the department, in respect of himself and some other inspectors

1G. @G in-Council v. Peer Md., ALR, 1950 Punj. 228,

Wenkatachella v. Sampatu Chettiar, (1909) 1L.R. 32, 62: 19 Mad. L.J. 263.
Yadabaram v. Bulloram, (1899) LLR. 26 Cal 281,

Harbans v. R. 16 CWN. 431

Sbrahim v. Secretary of State, ALR, 1936 Nag. 25,

tNgzir v. R. ALR. 1944 Lah. 424,

James Bushi v. Collector of Ganjam, ALR. 195% Orissa 152.

tState of Punjab v. Surfit Singh, ALR. 1975 P & H 11.
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who were junior to him bout were refained in service. The State claimed privi-
lege under section 123, on the ground that the documents were unpublished offi-

cial records refating to “affairs of State™.  The srial court disallowed the privi-
lege. holding that these documcenls did not relate to “affairs of State”,

65.31. The matter came up before the High Court under section 115 of
the Code of Civil Procedure, 1908.  The High Court allowed the petition filed
by the State, and held that the chatacter Rolfls and confidential reports maintain-
ed for ihe purpose of previding an appraisal of the merit of State servants by
their supcriors from tim: o time, are in the nature of confidential comrmunica-
tions from one officer to another, and are meant to serve as par¥ of the material
designed to maintain the efficicney of the public servants.  The High Court fur-
ther held that ("~.e documents would relate to “affairs of State”. The High
Court dissented from two earlier cases' to the contrary. Thus, conflicting views
within the sume High Court cxist.

65.32. In a Punjab case,” Khosla J. atlempted to cvolve a definition of affairs
of State.  This definition was relicd on in the same High Court in a later case
but, in appeal before the Suprenmwe Court,*  this definition was treated as not ex-
haustive,

We are referring to these cases, to show how the expression “affairs of
Seate™, without further guidelines, is found to be imprecise,

63.33. The next important concept is that of public interest. The scope and
ambit of public iricrest is, as we have pointed out earlier, a matter of uncer-
tainty and obscurity, Tt would be convenient to examing it under its principal
heads.

In the first place, where the security of the State is involved, the claim of
privilege would be reasonable and well-founded, provided it is properly substan-
tiated by adequate material.  These were the circumstances of Dunacan’s caset I
was obviously a matter of State sccurity at the time of the war that plans for
new shbmarines thuat had been pressed in service should not be disclosed to the

enemy,

Secondly—and this is a2 much wider ground than security of the State—the
claim of privilege has been sought to be justified in circumstances where a re-
port has been made from one public servant to another in course of his duty,
the argument being that the report should be treated as confidential if it was
ptepared in conditions under which the official making it expected it to be so
treated, The rationale in this situation, as suggested, is that if its confidentiality
is destroyved, then the civil servante would not be prepared to write full and frank
reperts if these reports are subsequently to be produced in the litigation so as
to cause prejudice to the Crown, One may conveniently labe] such claims as
claints arising wnder the head of public service, 1t is difficult to say how far
the privilzge under this head is recognised in England. The argument that a
confidential report will not be made frankly if there is a probability of public
scrutiny has been criticised more than once by academic writers.® Garner’ has

Ya}y Union of Indic v. Ruj Kumar, ALR, 1967 Punj. 387
(b) Niranjun Dass v. Staic of Punjab, ALR. 1968 Punj, 255.
2G. G-in-Council v. Peer Mohd,, ALR, 1950 Punj, 228, 233 (Khosla, J).
*Sodhi Sukhdev Singh v,  The State, AR, 1961 Punj, 407,
iThe State v. Sodhi Sukhdev Singh, ALR. 1961 S.C. 493; (1961) 2 SCR. 379,
$Duncan v, Cammel Laird & Co, Ltd., (1942) 1 AN. E.R. 337.
SFor example, I[ngris Bell in 1957 Public Law.
.diﬁ"‘Garnqr, Adminisiralive Law (1967), page 252, — a view repeated in this (i972)
on.

Definition
possibla,

Public interest,

not
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suggested that i* really does not stand up to close examination. because “a civil
servant should not be prepared to write a repori tha:t may be open to criticism
or one thai he does not wish to be examined in court (save on Stute security
grosnds).” '

65.34. Dealing with the argument that candor of communication between
civil servanls migh? be prejudiced, if a privilege is not tecoziised, the House of
Lords in Conway's cass’ (per Lurd Hodson) abserved:

“1is stivige . civil servalils chune ore supposzd 10 bDe dnaoe to be
= L
caldid in iber staleiment made mothe cousss i Jduy wilhout the protec-

gron of an sbsoluie priviiege denied 1o therr other felivw subjects.”

65.35. Apart from public security aud public service—the two heads
men:ioed above—we save io cousider a third varwety of circumstances in which
privilege s claimed.  This is the residual caiegory under “public interest™ It
seems, that in krgload this category is deilined by reference to spectiic heads,
such as, the prevesuon of specific crimes and the nsinraining of the morale of
the armed forees of the Crown.  Even these specitic heads have not escaped
criticism, judicially® and otherwise.’

65.36. After Comvay v. Rimuner, three subsequent cuses also reached the
House of Lords. ln R. v. Lewes JJ. ex p. Home Secretary' and in Affred
Crompton Amusement Machines Ltd. v. Customs and Excise Commissioners
{No. 2F claims to privilege were upheld. ln Norwich Pharmacal Co. v. Com-
missioners of Cusioms and Excise’ the claim was overruled, and discovery of
documents crdered,

65.37. In the Norwich Pharmamcal case, the House of Lords stressed the
need to balapce the public interest im non-disclosure againsg the public interest
in seeing that justice is done to the parties,

None of these cases takes us much further forward, but what they do achieve
is to show ithar the judges will consider each case of a claim of privilege
(or whaicver eise it may now be called) on its meriis?

As to criminal cases, in England, it is stated pot to be the practice to claim
privilege on the grouad of state interest.”

65.38. The matters in respect of which the discretion of the court should be
exercised as to inspection are not, as such, defined by statute. Suggestions have
appeared that legislative action should be taken to pardcularise the species of
public interest which should be taken into account! But no such restrictive
legislation seems to have been enacted in the Commonwealth,

‘Conway v. Rimmer, (1968) 1 All. ER. 874 (H.L.).
iRe Crosvenor Hotel (London) Lid, (No. 1), (1963) 3 All. ER. 426; on appeal (1964)
i AlL ER 92.
3Articles in~—
{a) 79 L.QR. 37, 153, 487;
(b} 80 L.Q.R. 24, 158;
(c) (1963) Paublic Law 405.
SR, v. Lewes 11, ex. p. Home Secretary, (1972) W.L.R. 279,
tAlfred Crompton Amusement Machines Ltd., (1972) 2 All ER. 1169; (1973) 3
WL.R. 268,
SNorwich Pharmacel Co. v. Commissloners of Customs & Excise, (1973) 2 Al, ER.
943; (1974) A.C, 133,
D.CM. Yardley, “Executive Privilege” (1974) New Law lournal 794, 796.

*Cross, Bvidence (1974), page 274.
*Clatk, “The last Word on the Last Word” (1969), 32 Modern Law Rev. 142, 148,
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V. AUTHORITY COMPETENT

65.39. The question which authority will determine the existence or otherwise
of the privilege i relation to a particular document is one on which we find
considerable disparity between the Indian law on the one hand and fhe English
law on the other. According to Indian law—if we are to take literally what is
stated in section 123—it is for the bead of the department concerned to deter-
mine whathier or not the docunent should be disclosed, On the other hand, in
England, at least after the decision in Conway v. Rimmer,! it is definitely held
that whenever ar objection is made as to the production of a document. it is
for the court to decide whether the objection should be upheld? To a large ex-
tent, this disrarity between Indian law and English law has been reduced by
judicial decisions in India. We shall also consider section 162 in due course.

¥I. PROCEDURE

65.40. Section {23 speaks of the permission of the head of the department.
It has been held” by a majority judgment of the Supreme Court that the Court is
competent, and indeed bound, to hold a preliminary inquiry and determine the
validity of an objection to the production of the document when privilege is
clzimed under scction 123,  This necessarily involves an inquily into the ques-
tion whether the evidence relates to “affairs of state™ or not. 1t does nor, how-
ever, permit the Court to substitute its own judgment in place of that of the
head of the depariment as to whether the public interest would suffer by dis-

closure.

65.41. Alhough under section 123, as it is at present worded, the head of
the Departinent has the final decision, he must apply his mind. In Amarchand v.
Union of India* a judgment referred to in the Court of Appeal in the English
case of Conway v. Rimmer'—the Supreme Court rejected the claim for privilege
on the grourd that the statement of the Home Minister did not show thae he
had sericusly applied bis mind to the contents of the document. or that he had
examiised the question whether their disclosure would injure the public interest.

The Supreme Court observed:

“In view of the fact thar section 123 confers wide powers on the head
of the depariment, the heads of departments should act with scrupulous care
in cxereising their right under section 123 and should never claim privilege
only or even mainly on the ground that the disclosure of the document in
question may defeat the defence raised by the State, Considerations which
are relevant in claiming privilege on the ground that the affairs of the Slate
may be prejudiced by disclogure must always be distinguished from consi-
derations of expediency.”

65.42. 1t is well-known that the practice in India is for the head of the
departmernt to make an affidavit setting out the objection on behalf of the State
and refevant factors. The present practice was thus described by the Supreme

Court in State of U.P. v. Raj Narain®

ICenway v. Rimmer, (1968) 1 All. BE.R, 874,
3See particularly, the speech of Lord Morris of Borth-Y-Gest and the comments in 84

L.Q.R. 172; 46 Can, Bar Rev. 452.
3State of Punjab v. Sodhi Sukhdev Singh, ALR. 1961 S8.C. 493; (1961) 2 S.C.R. 372

. ‘Admarchand v. Union of India, AJR. 1964 S.C, 1658, 1661 (not reported in the
S.CR). i

Conway v. Rimmer, in the Court of Appeal

%State of U.P. v. Raj Narain, ALR. 1975 5.C. 865, 8756, purz 42,

Present practice.
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“[t is now the well settled practice in our country that an objection is
raised by an affiduvit ofiirmed by the head of the department. The Court
may also require a Minister to affirm an affidavit. That will arise in the
course of the enquiry by the Court as to whether the document should be
withheld from disclosure, If the Court is satisfied with the affidavit evi-
denee thut the document should be protected in public interest from pro-
duction, the matter ends there. If the Court would yet like to satisfy it-
self. the Court may sec the document. This will be the inspection of the
document by the Court.  Objection as to production as well as admissibi-
lity conteriplated in section 162 of the Evidence Act is decided by the Court
in the enquiry as explained by this Court in Sukhdev Singh's case.

“This Court has said that where no affidavit was filed, an affidavit
could ke directed to be filed later on. The  Grosvenor Hotel, London
group of cases. (1963 2 All E.R. 426; (1964) 1 All E.R. 92; (1964} 2 All E.R.
674 and {1964y 3 All E.R. 354 (supra) in England shows that if an affidavie
is defective, an opportunity can be given to file a better affidavit. 1t is for
the Couri to decide whether the affidavit is clear in regard to objection
about the nature of documents. The Court can direct further affidavit in
that behall, 1f the Court is satisfied with the affidavits, the Court will re-
fuse disclosure. 1f the Court in spite of the affidavit wishes 1o inspect® the

document, the Court may do so.”

65.43. It may be noted that inspection of a document which relates 10
“matters of State” is prohibited by section 162. 1n Amar Chand Butail's case,
the appellant called upon the respendents, the Union and the State to produce
certain documents,  The respondents claimed privilege. The Supreme Court
saw the documents and was satisfied that the claim for privilege was not justi-
fied. This case illustrates how inspection may become necessary, to determine

whether the claim to privilege is juseified.

VII. ILLUSTRATIVE CASE FROM ANDHRA

65.44. W may refer, at this stage, to an Andhra case,' as illustrating some
of the problems encountered by courts in the application of the section,

65.45. First, as rcgards inspection by the Court. it was held that “there is
an absolute prohibition’ of inspection of a document if it pertains to or refers
to matters of State and ihe question of “recording other collateral evidence when
such objection is raised, does not arise, as, when the document pertaining to affairs
of Stale cannot be inspected, it cannot be proved by any indirect way of letting in

other cvidenee, to speak to the very nature of the contenis.”

65.46. It was argued in that case that the notes and minutes made on the
files were within the privileged class and were exempt from production, The
privilege claimed by the Additional Chief Secretary could not be questioned in
view of section 123. It was hetd that there was nothing in the affidavit to
“suggest that (he noies made, relate to expression of an opinion in the determina-
tion and execution of public policies”,—a test suggested in Sukhdev Singh's case!

1State of Punjab v. Sodhi Sukdev Singh, (1961) 2 S.C.R. 371, ALR. 19561 8.C. 493,

fEmphasis supplied.
Sdmar Chand Butail, ALR. 1264 S5.C. 1658
iR, Ramanna v. Govt. of AP, AILR. 1971 AP. 196.

Mection 162.
‘sSukhdev Singh's case, AJR. 1961 SC. 493, 502.
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65.47. Further, it was said that the Supreme Court has not suggested that
notes and minutes made by officers other than those peftaining to the determina-
tion and execution of public policies would come within the privileged class of
documents,  Certain observations were also made as to the application of
section 123 mn relation to article 226.

65.48. We are concerned not with the actual decision—which was giver on
the basis of the affidavit of the head of the department—but with some of the
difficuliies felt by the court in the administration of the present provisions, These
difficulties are apparent from the observations quoted above. A later decision
of the Supreme Court' also contains instructive discussion. We shall have oc-

casion to refer to it in duwe course.

VI, ENGLISH LAW

65.49. The evolution of English law on the subject presents certain interesting
aspects, We have stated above that “Crown privilege” is often dealt with as a
topic of state liability, Although the general law of state liability in England
was put on a liberal and efficient basis by the Crown Proceedings Act, 1947, the
Act failed to dea! with the problem of “Crown privilege”., “Crown privilege”
is the name given in England to the Government’s power to prevent zvidence
being given in court where it is claimed that its disclosure will be agaiust the
public interest. The expression is not a happy one? but is well-known.

65.50. Judicial attitudes in England on the subject fluctuated till 1968, when
in Conway v. Rimmer' the position came to be settled to a large extent. The
matter could be usefully considered with reference to the pre-1942 period, the
period from 1942 to 1955, the peried from 1956 to 1964, the period from 1965 to
1970 and the position after 1970.

65.51. Until the Second World War,! it was generally recognised in the courts
that the power of the Crown to forbid the disclosure of specified evidence was
not absolnte. The Crown was entitled to claim that evidence of any descrip-
tion ought no! to be given in court because its disclosure was conirary to the
public interest, whether or not the Crown was a party to the proceedings. But,
in the last resort, the court would disallow the claim if it seemed unjustified,
and this had several times been done. There had to be some machinery for
preventing secret information about such things as weapons of war and diplo-
matic negotiations from being disclosed in court; and the procedure was that
a minister of the Crown swore an affidavit that disclosure would, in his upinjon,
be contrary to the public interest, In that case there was a conflict between
the national interest and the litigant’s interest, and the latter had to give way.}

65.52. In Duncan v. Commell Laird and Co.’ decided during the Second
World War, an affidavit was made by the First Lord of the Admiral to the
effect that certain blue-prints relating to the construction of a submarine Thetis,
in support of an objection to producing the document on the ground of the
Crown’s privilege. It was held to conclude the matter; in the affidavit, the First
Lord of the Admiral had stated—*“I am of the opinion that it would be

\State of U.P. v. Raj Narain, ALR. 1975 §.C. 865.

3See infra.

Conway V. Rimmer, (1968} 1 All, ER. 874 (H.L). Re-affirmed in Rogers v. Home
Secretary,; (1972) 2 All, E.R. 1057, )

Schwartz and Wade, Legal Control of the Executive, page 192,

¥Duncan v. Cammell Laird and Co., (1942) A.C. 624, 632; (1942) 1 All. ER, 58,
followed in Gail v. Gail, {196]) 1 W.L.R. 1959,

Pre-1942 period.

Period 1942-1955,
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injurious to the public interest that any of the said documenis should be disclosed

to any person.” The decision of the lower courts, that inspection of the documents
shouid not be ordered, was upheld by the House of Lords.

As observed by Lord Simon in that case, the Court of law had to uphold
an objection, taken by a public department when called on to produce docu-
ments in a suit between privale cilizens, that on grounds of public policy the
documents shouid not be produced,

#5.53, The decision in Duncan’s case wés cliticised by several writers,
While tiie result actualiy reachsd was stated to be sound on the facts of the
case, tie cuunciation of a categorical rule, making the Crown officer’s decision
final in every case, did not find favour with writers.

The case wus understood as laylng down that a minisierial claim of privi-
lege was unquestionable in Jaw. The case itself® was a plain one, The evidence
required by the plaintif widow was the plans of a naval submarine on which
her husband had been kiiled. But it was obvious, especially in wartime, that
secrecy musi prevail, even at the cost of depriving the plaintifi of her legal rights.
But the decision struck & mew ground inasmuch as (1) the minister’s affidavit
was conclusive, no matter what the nature of the case wus, and (2) also because
the House ruled that the minister might say that the evidence betonged o0 a4
class of documents which the public interest required to be wiehheld om pro-

duction.

65.54. After this judgment, cases started being decided om the basis of
“class®. It is casy for a government deparument to persuade itself thai all sorts
of official papers are betier kept confidential, that candid reports will not be -
made if there is the remotest chance of their being used in public, and ihat the
only safe course is to give the public interest the benefit of every doubt.* Under
this policy, privilege was coming to be claimed, as one law Lord put it* in a case
from bcotlung, for “everything, however common place, that has passed between
one civil servant and another”. '

Section 28 of the Crown Proceedings Act, 1947, which, in eflect, preserved
the Crown Privilege, was discussed at length in the Lords* in the debate on the
Bill, Section 28 took away the immunity of the Crown from discovery, but
provided that (his should be “without prejudice to any rule of law which auth-
orises or reguires the withholding of any document or the refusal to answer any
yuestion on the ground that the disclosure of the documens or the answering
of the question would be injurious to the public interest,”

The speech of Lord Parker of Waddington in The Zamora®. “Those who
are responsible for the national security must be the sole judges of what the -
national sccunty requires”, was quoted in the Debates on the Crown Proceed-

ings Bill, |
65.55. This legal position created hardships. Government, realising the
extremeness of the position, made certain concessions. In Jupe 1956, the Lord

Chancellor made in the House of Lords a statement of policy in relation to future
claims of Crown Privilege for documents and oral evidence.

"Duncan v. Cammell Laird and Co. Lid., (1942) AC, 624,

Schwartz and Wade, Legal Control of the Executive, page 193.

iLort Radctiffe in Giasgew Corporation v. Central Land Board, (1956) 8.C. 1.
‘Parliamentary Debates, Lords, Vol. 146, Col. 524 (Viscount Jowits), Col. 926, 329
(Viscount Simon), Cols. 932-933 (Lord Simonds).

5The Zamora, (1916) 2 AC. 77, 107.

‘Giasgow Corporation v. Central Land Board, (1956) SL.T. 4l.
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A few months earlier, in December 1955, the House of Lords had deci”
that the law of Scotland was rather more favourable to the private Ittigant
the law of England.

65.56, The changes announced in 1956 were based on the distinct’
has been mentioned in some of the cases between objections founde

contents of a particular document, and those founded on the fact th- Ju-
ment belongs to a class which ought to be kept secret in the public -~ In
the case of the latter, some of the objections that were formerly t - will not,

it was stated, be raised any more., For example, exemption would jiot be claim-
ed for reports of accidents to employees of the Crown, or for medical reports
concerning civilian employees and, where the Crown or the doctor is a defend-
ant 11 an action founded on the negligence of the latter, exemption would not
be claimed for medical reports concerning members of the forces.

65.57. Certain further changes were announced in 1962 relating to police
matters.” Tn future, it was stated, in proccedings against the police for such
matters as malicious prosecution or wrongful arrest, no claim to exclude evi-
dence relating to the justification for the police action would be made unless its
disclosare would reveal the nmame of a police informer. In the case of state.
ments by civilians to the police, the claim to exclude will be made in all cases,
but it will be done by affidavit and not by certificate, so that the final decision
to admit or to exclude may be made by the court.

65.58. Tt is unnecessary to go into the details of all the English cases
decided between 1956 and 1964. The judgment of the Court of Appeal in
Merrics v. Nott Bower® and Re Grosvenor Hotel, London (No. 2)* meet many
of the criticisms of Lord Simon’s speech in Duncan v. Cammell Laird & Co. Ltd?*

65.89, The modifications in the rigid rule Bowing from  Duncar’s  case,
made by executive orders were followed by certain judicial developments. The
courts bepan to break away from the House of Lords™ sweeping rule. This move-
ment started in 1965, For a time, the decisions swayed to and from,
and confusion reigned. But, in 1968, the House of Lords unanimously re-
pudiated its extreme propositions of 1942 and re-asserted judicial control? This
was in a case where a junior police officer had brought an action for malicious
prosecution aeainst a superior officer and needed to see the reports made on
him in the police service. The Home Secretary intervened with a claim of
“class” privilege, The House of Lords disallowed the claim, inspected the
documents themselves, and order their disclosure, saying that they could see no
possible danger to the public interest. Thev reviewed the law comprehensively
and made it clear that. thourh the courts will naturally respact claims hased on
genuine secrets of State, they will not allow other claims unless the public inter-
est in secrecy really outweighs the public interest in doing justice to the litizant;
and that this is to be determined by the court, not by the executive.

1See— : :
{a) Professor T. B. Smith in (1956) Modern Law Review 427;

tb) Sir Carleton Allen in (1956) 72 LOQ.R. 322

{c) BE.C.S. Wade in (1956) Cambridge Law Journal, 133, 136,
%1962) Puoblic Law, paga 203
SMerricks v, Nott-Bower, (1965 1 Q.R. 57: (1964) 1 All E.R. 717.
tRe Grosvenor Hotel, London (No. 2), (1565 Ch. 1210; (1964) 2 All. ER. 674,
EDuncan v. Cammell Laird & Co. Ltd. (1942) AC. 624; (1942) 1 All. ER. 587,
SRe Grosvenor Huewel, London (Ne. 2), (1965 Ch. 1210.
Conway v. Rimmer, (1968) AC. 910; (1968) 1 AIL ER. 1714
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* Thus, the taw was in 1968 brought into aeneral accord with the law of the
>q States—and, indeed, with the law of several Commonwealth countrics
“ad refused to accept the House of Lords' earlier judgment,

Y To come more specifically to Conway v. Rimmer,! it was established

g that where o Minister claims that documents should. not be used

. * because their production would be injurious to the public interest,

e ¢ 5 power to diszllow the claim and order their production, after weigh-

ing the | ‘ble injury to the public interest against the injury to the intercsts

of justice that their suppression would cause, For this purpose, the court may
inspet the documents privately, ie. without disclosure to the parties.

The position resuiting from Comvay v. Rimmer can be broadly stated thus—

The Court has jurisdiction to order the disclosure of documents for which
Crown Privilege is claimed, as it is the right and the duty of the court to hold
the balance between the interests of the public in ensuring the pfoper administra-
tion of justice and the public interest in the withholding of documents whose
disclosure would be contrary to the national interest; accordingly, a Minister’s
ceriificate thur disclosure of a class of documents or of the contents of a parti-
cular ducument, would be injurious to the public interest is mot conclusive against
disclosure, particularly where the privilege is claimed for routine documents
within a class of documents, though in a few instances {e.g., cabinet minutes),
the nuture of the class of documents may suffice to resist application for disclo-

SUTE,

65.61. The judgment in Conway v. Rimmer was put into statutory form in
1970. The Administration of Justice Act, 1970.% enables a cour to order dis-
closure of documents, etc. and specifically provides that the provisions apply
to the Crown except that no such order may be made if the couri considers “that
compliance with the order, if made, would be likely to be injurious to the pub-
Yic interest”™. The material provision is quoted below?®:

*35~-(1) This part of this Act shall bind the Crown.

{(2) Section 21 of the Administration of Justice Act, 1969 (power of
wourt to order inspection, custody, etc. of property pending commencement
of actior) shall bind the Crown so far as it relates to property (within the
meaning of that section) as to which it appears to the court that it may be-
come the subject-matter of subsequent proceedings inveolving a c¢laim in
respect of personal injuries to a persen or in respect of a persen’s death,

{3) A court shall not make an order under section 31 of this Act, nor
an order under section 21 of the said Act of 1962 if it considers that compli-
ance with the order, it made, would be likaly to be injurious to the public

interest.t

(4) In this section references to the Crown do not include references to
Her Majesty in Her private capacity nor to Her Majesty in right of Her
Duchy of Lancaster, nor to the Duke of Corwall.”

IX. POSITION IN US.A.

65.62. In the US.A, the privilege in question is k#own as “executive
privilege™. It is an aspect of sovefeign immunity in the governmental authority
tu withhold evidence on the ground that disclosure would be against the public

Womway v. Rimmer, (1968) 1 All. ER, 874 (H.L).
tAdministration of Justice, Act, 1970, sections 3I1-35.
38ection 35, Administration of Justice Aect, 1970,
‘Emphasis supplied.
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interest.! Executive privilege has been asserted both vis-a-vis congress and in
cases in court. This American version of Crown privilege has, however, never
been pushed as far as the British doctrine. There has never been an American
counterpart' of Duncan v. Cammell, Loird & Co, Ltd.* in which the House of
Lords held that Crown privilege could nor be questioned in a court of Jaw.
American courts have consistently refused to recognise any absolute power in
the executive to forbid the disclosure of evidence.

6563, The leading case in the U.S.A. upto 1974 was United States v.
Reynolds,' reported in 1953. The case artose out of the crash of a military air-
planc on a flight to test secret electronic equipment, Several civilian observers
aboard the airplane were killed in the Air crash. Their widows sued the gov-
ernment wnder the Federal Tort Claims Act.  Plaintiffs moved for discovery of
accident investigation report of the Air Force, but the government claimeq privi-
lege, and refused to produce the report. The court rejected the view that the
assertion of cxecutive privilege was conclusive on the question of production.
It recognised that there are “state secrets” which need not be disclosed. “The
court itself must determine whether the circumstances are appropriate for the
clabn of privilege”., Only where the court is satisfied “¢that compulsion of the
evidence will expose military matters which in the interest of national security,
should ot be divulged” will it refuse to require disclosure,

65.64. It would thus appear that in the US.A,, the privilege for government
secrets is qualified® The decision in United States v. Reynolds’ does suggest that
the court might be warranted in balancing the competing needs and policies in
deciding how far it should require disclosure to the Judge himself, in determin-
ing whether the matter is indeed privileged.

65.65. It may be stated that in the United States, heads of Departments
make regulations as to disclosure, which the Courts may or may not accept.
American courts, it was stated® in 1967, are Tess willing than English
courts to accept a plea of privilege, and are willing to leck at the documents,
distinguishing between “secret of State” and mere “official information”. The
case decided in 1974 relating to documents whereof production was sought to
be withheld by President Nixon fortifies this conclusion.?

65.66. It has been pointed out” by an eminent American writer that the
question of privilege for official information can arise in at least five different
kinds of cases not all of which should necessarily be treated alike. The cases
referted to by him are: (1) criminal proceedings: (2) civil proceedings witli the
State as party plaintiff; (3) civil proceedings with the State as party defendant;
{4) proceedings in which the State is not a party; and (5) proceedings in which
disclosure of the records of public authorities other than the Central Government
is sought."

On the basis of the above classification, the following detailed analysis of
the position in each case has been offered by that writer:

*Schwartz and Wade, Legal Control of the Executive, pages 198-199,
tSchwartz and Wade, Tegal Control of the Executive, page 198,
uncan v. Cammell, Laird & Co, Ltd., (1942) AC. 624,

sUnited States v. Revrnolds, (1953) 345 US, 1.

EThe term used in Model Code of Evidence, Rule 227.

Wright, The Law of the Federal Courts (1963}, page 337, note 30.
"United States v. Reynolds, (1953) 345 US. 1; 97 L. Bd. 727.
tHood Philips, Constitutional Law (1967), page 692.

8. v. Nixon, suprg.

Ses Schwartz, American Administrative Law (1958), page 245.
NOompare Nots, (1954) 29 New York University Law Review, 194, 201-11.

Five
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(1) CRIMINAL PROCEEDINGS

It is stated' that the proper approach to be followed where claims of gov-

ernmental privilese are invoked to prevent disclosure of official information in
criminal proceedings is that articulated by Fudge Learned Hand in United States
v. Andolschek® In that case, the defendants were tax inspectors of a federal
agency and were tried criminally for a conspiracy which included their taking
of bribes. They sought discovery and the introduction in evidence of certain
reports which they had made to their supetiors in their official capacity. - Ac-
cording to Judge Learned Hand, the Government could not claim privilege for
these official reports in such a criminal proceeding. “While we must accept it
as lawful”, states his opinfon, “for a department of the government to suppress
documents, even when they will help determine controversies between third per-
sons, we cannot agree that this should include their suppression in a criminal
prosecution, founded upon those very dealings to which the documents relate,
and whose criminality they will, or may, tend to exculpate. So far as they
directly touch the criminal dealings, the prosecution necessarily ends any confi-
dential character the documhents may possess: it must be conducted in the open,
and will lay bare their subject matter. The government must choose, either it
must have the transactions in the obscurity from which a trial will draw them,
or it must expose them fully.”

Judge Tearned Hands approach was relied on expressly by the United
States Supreme Court in Jencks v. Un#ted States* That case involved a prosecu-
tion for filing a false affidavit with the National Labour Relations Board.

The Court held that the defendant was entitled to an order directing the
Government to produce for inspection all reports of two Government witnesses
to the Federal Burean of Investigation touching upon events and activities as to
which they testified at the trial, and the defendant was entitled to inspect such
reports and to decide whether to use them in his defence. “We hold”, the Court
ohserved, “that the ctiminal action must be dismissed when the Government,
on the ground of privilege elects not.to comply with an order to produce, for
the accused’s inspection and for admission in evidence, relevant statements or
reports in ifs possession of government witnesses touching the subject matter of
their testimony at the trial, The burden is the Government’s............ to decide
whether the public prejudice of allowing the crime to go unpunished is greater
than that aftendant upon the possible disclosure.”

We shall refer later to the epo::ﬁ_ making decisfon in U.S. v. Nixon, which
is peculiarly relevant to criminal cases,

(2) CIVIL PROCEEDINGS WITH STATE AS PLAINTIFF

Tt can be argued® that many of the considerations which apply to criminal
cases apply as well to proceedings instituted by the State as party plaintiff. In
such cases, too, it can be said, if the Government chooses to commence an ac-
tion, it should stand in the position of the private litigant and be held to waive
any privilege against disclosure of official information which it possesses if it
were not a party to the litigation. As one American judge has expressed it,
it is but a shore step, and a necessary one, from the rule of criminal cases dis-
cussed above, to the rule that where the State is the complainant in a civil suit,

ISchwartz, American Administrative Law [1958), pages 245-248.
Hinfted States v. Andolschel, 142 F, 2d 503 (2d Cir. 1944),
1S, v. Andolschek, 142 F. 2d. 503, 306 (2d Cir, 1944),
Sfencks v. United States, (1957) 353 US. 657, 67
Mehwartz, American Administrgtive Law (1958), page 247.
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it should likewise be required to make its own choice—either to make disclo-
sure or to drop the suit?

(3) CIVIL PROCEEDINGS WITH STATE AS DEFENDANT?

The use of the Crown-privilege doctrine in cases brought under the Crown
Proceedings Act, 1947 gave rise in England to most of the criticism of that doc-
trine. Speaking of Crown privilege in Ellis v. Home Office,’ Devlin, J.,, declar-
ed—

“Itis a rule, of course, which is particularly unfortunate when the
person who is responsible for deciding whether they should be disclosed
or not, happens also be the defendant in the action in which he is being sued.
It means that every litigant against a govermment department—and such
Iitigation is becoming more and more frequent as the sphere of government
activities is extended—is denied, as a matter of course, the elementary right
of checking the evidence of government witnesses against the contemporary
documents.”

"~ As to the US.A,, a number of American decisions apply the theory (al.
¥eady discussed) of waiver of privilege by the Government to cases brought under
the American equivalent of the Crown Proceedings Act. Their reasoning
is that the State, by consenting to be sued, has waived its privilege against dis-
closure of official information, just as it does when it institutes a criminal pro-
ceeding.* It should be borne in mind that the Federal Tort Claims Act (and
other American statutes authorizing suits against the State) contain no limita-
tions such as that in section 28(2) of the Crown Proceedings Act, 1947, which
gxpressly preserved the Crown privilege rule until it was abrogated in 1970.
That being the case, American judges have been able to read info the State’s
consent to suit, a consent to waive its privilege against disclosure of official in-
formation.

“The consent, being general, amounts to an endorsement of libel* with
the sovereign’s command ‘Soit droit fait al partie’. But right cannot be
~  done if the government is allowed to suppress the facts in its possession™

(4> STATE NOT A PARTY

The disclosure of official information in suits to which the State is not a
party, stands on a slightly different footing, even if one agrees with the view
expressed in the American cases already referred to under which the State
waives whatever privilege it might otherwise have, by appearing as a party.

When the State is itself a party, there is a real danger that the doctrine of
‘privilege will be used to advance the Government’s position as litigant. Where,
on the other hand, the State is not a party, the suit is between private individuals
alene, and the State has no direct interest in the outcome, there is muoch less
danger of Crown privilege being used for the arbitrary suppression of evidence.
And this is why some American cases permit the State to claim privilege for

Bank Line Lid., v. United States, 76 F. Supp. 801, 803 (S.D.N.Y. 1948). A striking
case applying this principle is United States v. Cotton Valley Oil Operators Committee,
9 FR.E. 712 (D. La. 1949), affd, per curierm by an equallxl divided Court, 339, .8, 940
{1930), where an antitrust action by the Government was dismissed because of its failure
1o submit documents whose disclosure was sought by diwgly proceedings. .
*Schwartz, American Administrative Law (1958), pages 248, 249,

’Ellis v. Home Office, (1953) 2 Q.B, at 138.

‘Schwartz, American Administrative Law, (1938), page 199,

"This was an admiralty suit, hence the use of this term.

*Bank Line Lid. v. United Stares, 76 F. Supp. 801, 104 (SD.N.Y. 1948).

*Schwartz, American Administrative Law (1958), page 248.
41—131 LAD/ND{77
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official information in cases in which the State is not a party. It should, how-
ever. be emphasised that, even under them, the rule on the western side of the
Atlantic does not begin to approach the doctrine of “privilege by unexamin.
able certificate” enunciated by the House of Lords in Duncan v. Cammell, Laird
& Co, ‘The Court in the United States may still examine the evidence for which
privilege is clajmed to determine whether the claim of privilege is a valid one.
And, where only official information not involving “state secrets” is at issue,
it would seemn that the American courts would not follow the approach of
United States v. Reynolds, already discussed, under which the judge looks only
to see whether there is a reasonable danger that compulsion of the cvidence
will expose matters which should not be divulged. That approach is valid only
where “state secrets™ are involved. In the case of other official information,
the judge should determine himself whether there is, in fact, a public interest
in barring disclosure. Only then should the claim of privilege be upheld, even
in cases in which the State does not have the direct interest of a litigant.

(5) PUBLIC AUTHORITIES OTHER THAN CENTRAL GOVERNMENT*

According to Scott L.J., in PBlackpool Corporation v. Locker? nothing
analogous to Crown privilege has vet been conceded by the courts to anv local
povernment officer. . .

The American Courts too look with disfavour upon assertions by adminis-
trative agencies, other than those of the federal government, of a privilege
against disclosure of official information.*

65.67. The suggestion of Schwartz® as regards each situation is as follows

(1) Criminal Proceedings : The Government must choose; either it must
choose to leave the transactions in the obscurity from which a tdal
will draw them, or it must expose them fully.

(2Y Civil Proceedings in which the State is a Plaintiff ;: Where the State
is the plaintiff in a civil suit, it should likewise be required to make
its own choics, either to make a full disclosure, or to drop the suit.

(3) Civil Proceedings in which the State is a defendant : ‘The State’s con-
sent to be sued implies a consent also to waive its privileee against
the disclosure of official information.

(4 Civil Proceedings in which the State is not a partv: The State msy
claim privileee for officia! information in cases in which the State
it not a party. But it s not as ‘privilege by unexaminable certifi-
cate’ enunciated by the House of Lords in Duncan v. Cammell, Laird
& Co. The Court may still examine the evideaces for which privilege
is claimed, in order to determine whether the claim of privilege is a
valid one. And, where only official information not involving “state
secrets” is at issuve, the court should not follow the narrower ap-
proach (under which the judge looks only to see whether there is
a reasonable danger that compulsion of the evidence will expose
matters which should not be divulged). That narrower approach is
valid only where “state secrets™ are involved.

la the case of other officiel information, the judge should determine him-
self whether there is, in fact, a public interest is barring disclosure.

'The leading case in Boska v. Caomingore, (19500) 177 US. 459,
Bchwartz, American Administrative Law (1958), page 250.
Blackpool Corporation v. Locker, (1948) 1 K.B. 349, 380,

See Note (1954) 29 New Mork University Law Review, 194, 209,
chwartz, American Administrative Law, 1953,
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(5) Proceedings by or against other public authorities:  Assertions by
administrative agencies, other than those of the federal government,
of a privilege against disclosure of official information are not allow-

ed.

65.67A. According to the American Model Code of Evidence.! which clearly
makes a distinction? between “state secrets” and “official information”, the term
“official information” means “information not open or therefore officially dis-
closed to the public relating to internal affairs of.................. the United States
acquired by a public official of.................. the United States in the course of
his doty, or transmitted from one such official #o another in the course of duty.™
Only State secrets are privileged,

65.68. While the propositions set out above hold true even today, their
application was made in dramatic circumstances in U.S. v. President Nixon? to
which reference may now be made. These were the facts*—

Following an indictment alleging violation of federal statutes by certain staff
members of the White House and political supporters of the President, the Spe-
cial Prosecutor filed a motion under Fed. Rules of Crim. Proc. Rule 17%c), for
a subpoena duces tacum for the production before trial of certain tapes and docu-
ments relating to precisely identified conversations and meetings between the
President and others, Having rejected the President’s contentions (a) that the
dispute between him and the Special Prosecutor was non-fusticiable as an ‘intra-
executive’ conflict. and (b) that the judiciary lacked authority to review the
President’s assertion of exccutive privilege, the court stayed its order pending
appellate review, which the President then scught in the Court of Appeals, The
Special Prosecutor then filed, in that Court, a petition for a writ of certiorari
before judgment (No. 73-1766) and the President filed a cross-petition for such
a writ challenging the grand jury action (No. 73-1834). The Court granted both
petitions.

65.69. The President, claiming executive privilege, filed a motion to equash
the subpoena. The District Court, after treating the subpotnaed material as
presumptively privileged, concluded that the Special Prosecutor had made a
- sufficient showing to rebut the presumption and that the requirements of Rule
17(c) had been satisfied. The Court thereafter issued an order for an in camera
examination of the subpoenaed material.

65.70. The Supreme Court held that neither the doctrine of separation of
"powers nor the generalized need for confidentiality of high-level communica-
tions, without more, can sustain an ahsolute, unqualified Presidential privilege
“of immunity from judicial process under all circumstances’ Absent a claim of
nesd to protect military, diplomatic, or sensitive national security secrets, the
confidentiality of Presidential communications is not significantly diminished by
prodacing material for a criminal trial under the protected conditions of in
- camera inspection, and any absolute executive privilege under Article 11 of the
Constitution would plainly conflict with the fumction of the courts nder the
- Constitution.

Rule 228, American Penal Code of Bvidence,

The distinction was anticipated in Wigmore, Evidence, section 2378 (3rd ed. 1940).
1953’A similar definition is contained in Rule 34 of the Uniform Rules of Evidence.
‘1.5, v. President Nixon, (July 1974) 418 U.S. €83, 708, 709.

*Facts taken from the headunote in 418 U.S. 683.
US’I‘IilgﬁCozuﬂ referred to Marbury v. Madison ; 1 Cranch 137, 177: Baker v. Carr, 369
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Although the courts will afford the utmost deference to Presidential acts
in the performance of an Article II function—United States v. Burr—when a
claim of Presidential privilege as to materials subpoenaed for use in a criminal
tria! is based, as it is here, not on the ground that military or diplomatic secrets
are implicated, but merely on the ground of a generalized interest in confidentia-
lity, the President’s generalized assertion of privilege must yield to the demon-
strated, specific need for evidence in a pending criminal trial and the fundamental
demands of the process of law in the fair administration of justice,

On the basis of this Court’s examination of the record, it cannot be con-
cluded that the District Court erred in ordering in camera examination of the
subpoenaed material, which shall now forthwith be transmitted to the District
Court, |

Since a President’s communjcations encompass a vastly wider .range of
sensitive material than would be true of an ordinary individual, the public inter-
est requires Presidential confidentiality be afforded the greatest protection con-
sistent with the fair administration of justice, and the District Court has a heavy
responsibility to ensure that material involving Presidential comversations irrele-
vant to or inadmissible in the criminal prosecutions be accorded the high degree
of respect due a President and that such material be returned under seal to its
lawful custodian. Until released to the Special Prosecutor no in camera mate-
rial is to be released to anyone.

65.71 to 65.74. No holding of the Court has defined the scope of judicial
power specifically re_laﬁng to the enforcement of a subpoena for.confidential
Presidential communications for use in a criminal prosecution, but other exer-
cises of power by the Executive Branch and the Legislative Branch have been
found invalid as in conflict witk the Coastitution.?

The following passage in the judgment is important:—

“The expectation of a Prepident to the confidentiality of his conserva-
tions and correspondence, like the claim of confidentiality of judicial deli-
berations, for example, has all the values to which we accord deferencs for
the privacy of all citizens and added to those values the necessity for pro-
tection of the public interest in candid, objective, and even blunt or harsh
opinions in Presidential decision-making, A President and those who assist
‘him must be free to explore alternatives in the process of shaping policies
and making decisions and to do so in a way many would be unwilling to
express except privately. These are the considerations justifying a pre-
sumptive privilege for Presidential communications. The privilege is
fundamental to the operation of government and inextricably roofed in the
separation of powers under the Constitution. ‘

“In Nixon v. Sirica, 159 U.S. App. D.C. 58, 487 F. ed. 700 (1973), the
Court of Appeals beld that sueh Presidential communications are °presymp-
tively pnvrlegcd.’ id., at 75, 487 F. 2d at 717, and this position is accepted
by both parties in the ptesent litigation, We agree with Mr. Chief Justice
Marshall’s observation, therefore; that ‘in no case of this kind would a
court be required to proceed against the President as against an ordinary
individual’. United States v, Burr, 25 F. Cas., at 192.

¥nited States v. Burr, 25 F. Cas..187, 190, 192 (No. 14,694).

WPowell v. McCormack, (1969) 395 US. 486; Youngstofn Sheer & Tube Co, V.
Sawyer, (1952) 343 US.
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“But this presumptive privilege must be considered in the light of our
historic commitment to the rule of law. This is nowhere more profoundly
manifest than in our view that ‘the twofold aim (of criminal justice) is that
guilt shall not escape or innocence suffer’. Berger v. United States, 295
U.S, at 88, We have elected to employ an adversary system of criminal
justice in which the parties contest all issues before a court of law, The
need to develop all relevant facts in the adversary system is both funda-
mental and comprehensive. The ends of criminal justice would be defeat-
ed if judgments were to be founded on a partial or speculative presentation
of the facts. The very integrity of the judicial system and public confidence
in the system depends on full disclosure of all the facts, within the frame-
work of the rules of evidence. To ensure that justice is done, it is impera-
tive to the function of courts that compulsory process be available for the
production of evidence needed either by the prosecution or by the defeace.”

The decision of the Supreme Court in United States v. Nirxon' was una-
nimous. Despite press reports that there was considerable internal dispute
among the Justices, it appears that they were of one mind from the beginning?
The Supreme Court press officer announced that there bad been only one con-
ference of the Justice after the argument until the final opinion was issned.
This implied that the Chief Justice had assigned himself to write the cpinion
at the initial conference for a unanimous Court. The opinion carefully examin-
ed each of the issues raised by the parties and in logical and inevitable steps de-
clared rthat the President must deliver the subpoenaed tapes. Mr, St. Clair—
Counsel for the President—immediately announced that the President would

comply with the ruling.
The Brief for Mr. Nixon put the point thus—

“The upiversal view of the legal community, as reflected in the litera-
ture, was that the courts lack power to substitute their judgment for that of
the Presidents on an issue of this kind and that they lack power to compel
a President to make production. ¥t was, guite literally horn-book law that
‘confidential communications to and from the President are inviolate to a
judicial requesi.................." Fotkosch, Constitutional Law 131 (1963).”

The crucial question in United States v. Nixon was that raised in the brief
for the American Civil Liberties Union: —

“The issue is whether the President has the implied authority under
the Constitution to withhold data from Congress (and the Courts) solely
in his discretion, or whether his decision to do so is subject to constitu-
tional limitation and judicial review.”

This issue was answered squarely by deciding that the President has no
such authority.

A distinguished American constitutional lawyer* has thus summed up the
importance of this ruling:—

“Great Supreme Court cases, especially those dealing with scparation-
of-powers review over presidential and legislative authority are sometimes
like delayed-fuse aerial bombs, They have an initial impact when they first:
hurtle to earth, but their greater effect comes later, when their full explomve

force is released.

1finited States v. Nixon, (July 1974) 418 US. 683,

9 eon Friedmann (Ed), [/nited States v. Nixon, (1975 page 600.

®Leon Friedman; U.8. v. Nixon, (1975), page 600

fAlap Westin, Foreword to Leon Friedmamn (B4} United States v. Nixon, (1975)

page Xx.
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“That is quite likely to be the legacy of United States v. Nixon. The
decision’s immediate effect was to order 64 taped conversations to be deli-
vered. And the immediate rule of law in the public focus is that the Pre-
sident cannot withhold information from a criminal proceeding in which
such information is directly relevant, on the grounds of a general claim that
this would impair the confidentiality of executive communications and not
be in the public interest.

“But the decision declared a larger promise that will be far more signi-
ficant in the long run. It rejects the argument of some populist-minded
commentators that there is no constitutional basis at all for executive privi-
lege. The Justices were unanimous in declaring that in many key areas—
the court stipulated ‘wiilitary, diplomatic or sensitive national security
secrets’—the President has a constitutional basis for asserting privileges and
can have this enforced by the courts,

“In my view, this judgment about the Executive’s need for and right
Lo confidential communications is entirely right in principle. What it will
mean in practice, however, is that from now on, the federal courts have
been given the role of arbitrating both the general definitions and the docu-
ment-by-document review of those presidential communications that may
become central to criminal proceedings.”

X. OTHER COUNTRIES

65.75. The present position in Australia would seem to be that the ultimate
decision 1o the claim of privilege rests with the court.

Secondly, the power of the court to carry out inspection of the docuinent
is also recognised. The Court may, if it thinks fit, disclose the documenis Io
the partigs,

65.76, 1t scems thai in France the Conseil d' Eiat, can, on behalf of the
parties, demand production of a document against the Government,! and the
uliimate decision is vested in the Conseil d° Etat.

65.77. A Scoltish case® shows thag the position in Scotland may be more
fuvourdole to the subject than the law of England as it was understcod betore
1968. 1t also throws new light upon what is the extent of the “public intercst”?
In that case, the Glasgow Corporation was seeking to establish that the Central
fand Board, which, by statute, acts by and on behalf of the Crown, should
disclosg certain documents in hsigation which challenged the vires of the Board's
method of assessing development charges. The documents included, (inter alia),
letters and minutes passing between the Board and District Valuers, which rela-
ted to the methods whercby such charges should be calculated and determined;
in other words, they were inter-departmentat communications, and accordingly
the Secretary o Swate for Scotand had certified that they ought not to be pro-
duced, because they beionged to a class of documents which it was necessary
to withiwld for the proper tunctioning of the public service. The Courts in
Edinburgh, with one dissentient in the First Division on Appeal, held that they
were precluded by the decision of the House of Lords in the English case of
Duncan v. Cammeli, Laird & Co. Lid. from questioning the ruling by the
Minister. On appeal to the Lords, the House, copsisting of five Law Lords in-
cluding two from Scotland, were unanimously of opinion, to gquote Lord

'Hood Phillips, Constitutional Law (1967), page 692,
*Glasgow Corporation v, Ceniral Land Board, (1956) SL.T. 41,

Summary of the case is taken from Note by E.C.S, Wads, in (1956) Cambridge L.J.
133, 136, 137, _ _
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Radcliffe, that in Scottish Law “The power reserved to the court is the power
to order production, even though the pubiic interest is to some extent affected

prejudicially................ 1he interest of Government which the Minister should
speak wiih fuil authority do not exhaust the public interest............. It is open
to the court to dispute with the Minister whether his view............ is well-

founded.” There may, in other words, be wider consideraiions of public policy
which are incidental to the administration of justice. This view was mentioned
by Mosris L.J. in Efis v. Home Office Of such considerations, in Scotland
the courl may be the judge and may thus overrule the Minister. In the present
case it exercised its discreiion by upholdiog the Minister.

65.78. The Kenya kvidence Act has an elaborate provision® on the subject
in these terms :
“Privilege relating to official records.

131. Whenever it is stated on oath (whether by affidavit or otherwise)
by a Minister, or by the Secretary-General of the Organisation, that he has
examined the contents of any document forming part of any unpublished
official records, the production of which document has been called for in
any proceedings, and thar he is of the opinion that such production would
be prejudicial 10 the public service,” either by reason of the content thereof
or of the fact that it belongs to a class which, on grounds of public policy,
sbouid be withheld from such production. the document shall not be ad-
missible.”

This provision codilics the view taken by the House of Lords in Duncan's
case—since repudiated in Conways' case.

65,79, In Sweden, every citizen, whether a party to litigation or not, has a
geacral right of free access to official documents, with certain specific excep-
uons such as foreign policy, detfence and police.*

XI. RESULT OF THE COMPARISON

65.80. The above comparison of the salient features of the law on the subject
under the Act, with the law in England and in the United States and <ertzin
other countries, is Dol a matter of mere academic interest; it is intended to
bring out certain imporiant characleristics of our own provision. Without
meaning lo be exbausuve, ooe may state that the Indian Act, taken literally,
is more stringent in its effect on the citizen’s right to summon evidence than
the law in England and the U.S.A.—at least in one respect, namely, that the
decision ol the head of the department is, so tar as the text of the section goes.
final—which is oot the position in England and in the United States. It may
also be stated that in India, the implication of section 162,—again, taken literal-
ly,—is thai even the judge in his chambers is mot entitled to see the very m-
ment in respect of which the privilege is claimed—a matter m regard to which
the present English practice seems to be different. In both these respects, thus,
the law in India is stringent, on ihe text of the relevamt provisions.

Xil. POINTS FOR AMENDMENT
65.81. Shouid the law in India be changed 7 Tha}t is the’qucsm.m to be
coasidered. Of course, ibe lact that the law clsewhere is more h!:)cral is not a
suflicient consideration,—though it may show that if the experience of other
countries is any guide, practical difficulties need not be apprehended.

\Ellig v, Home office, (1953) 2 Q.B. at 147,
tSection 131, Kenya Evidence Act

Emphadis added. .
Nils Herlitz, “Publicity of Official Documients in Sweden” (1958) Public Law 50,

cited in Hood Philips, Constitutional Law (1967), page 652,

Keaya.
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65.82. In taking a decision on the question whether the section requires an
amendment, it should not be overlooked that the present section was framed a
hundred years ago at a time when the activities of the State were not so wide
and all embracing as they are at present. Further, it must be borne in mingd
that thinking on the subject had not then crystallised as it is today; and
several aspects of the privilege—its impact on the administration of justice and
its effects on the rights of citizens—had not been thoroughly discussed at that
time. For these reasoms, one is entitled to consider the need for substantial
medifications or additions and amplifications with greater readiness than one
would be in the case of other provisions. i

65.83. There is the very important aspect of rule of law. “In a democracy
based upon the rule of law, surely the only acceptable repositories of absolute
discretion should be the courts.™

Recommendation 6583A. We first address ourselves to the present provision, barring the

}gz_m“ section jospection of the document (section 162). This provision® has caused serious
practical difficulties. If the court cannot inspect the document, it is incon-
venient for the Court to decide the question whether the document falls within
“aifairs of State”. On principle also, where the admissibility of a document is
io be decided, the materials—and more particularly the document itself-—ought
to be before the Court. The Court would, it is true, ordinarily accept the state-
ment of the Minister or head of the department, if made on oath, as to whether
the document is one whose disclosure would be injurious to public interest. The
court may, in a proper case, get him cross-examined at the hands of a party
claiming disclosure. The court will treat his objection as sufficicntly, provided the
objection is validly and properly taken and based on materials which the court
considers evidence. But the ultimate power of inspection should always be vest-
ed in the court. In the peculiar circumstances of a case, the court may accept
the view of the responsible officer, but the decision must be of the court.

65.84. It may be noted that the practice eclsewhere has been liberalised.
Lord Denning, who gave the dissenting judgment in Conway's case® (in the
Court of Appeal), referred 1o a number of cases from all the dominion countries
for holding the view that the documents could be inspecved by the court for
keeping the balance between the parties even. The following observations of
iord Denning can be read with advantage:* '

“] know that in Duncan v. Cammell, Daird & Co. Lid., (1942) 1 All
E.R. 587; (1942) A.C, 624, the House of Lords dissented from Robiuson’s
case, (1931} All ER. 533; (1931) A.C. 704; but the courts of the Com-
monwealth being free to choose have unanimously followed Robinsou’s
casz and have endorsed the views of this court in the Grosvenor Horel case,.
(1964) 3 All ER. 354; (1965) Ch. 1210; or in other cases have acted om.
like principles. Let me recite the cases. They are a veritable roli call. The
Supreme Court of Canada in R. v. Shinder, (1954) S.L.R. 479 and Gagnon.
v. Quebec Securities Commission, (1964) S.CR. 329. The Supreme Court
of Victoria in Bruce v. Waldron, (1963) V.LR, 3, The Court of Appeal
of New South Wales in Re Tunstall, Ex. P. Brown, (1966) 84 W.N. (Pt. 2)
(N.S.W.) 13. The Court of Appeal of the New Zealand in Corbett v. Socidl
Security Commission, (1962) NZL.R. 878. The Supreme Court of India in

ID.CM. Yardley, “Executive Privilege” (1974) New LJ. 794, 9L

ection 162,

YConway v. Rimmer, (1967) 2 All ER. 1260, 1262 (C.A). On appeal {1968) 31 All
ER. 874 (HL).

“See also para 65.101, infra.



671

Amar Chand v. Union of India, AIR. 1964 S.C. 1658. The Supreme Court
of Ceylon in Apponhamy v. llangaretue, (1964) 66 CL.W. i7. The Court of
Appeal of Jamaica in Allen v. Byfield (No. 2}, (1964) 7 W.I.R. 6% at page 71.
To say nothing of the Court of Session in Scoiland backed in this respect by
the House of Lords, itself in Glasgow Corporation v. Central Land Board, 1956
S.C. (HL.)”

65.85. Our first recommendation, then, is to amend section 162 for the
purpose by deleting the words which exclude from inspection a document rela-
fing to matters of State.

65.86. In addition, power to decide the question of privilege should also
in our view, be vested in the Court. In practice, the Court will pay due regard
to the Ministerial Certificate. But it seems to us that the legislative provision
must not be rigid as at present. The ultimate decision as to whether disclosure
should or should not be allowed, should, in every case under section 123, be
with the Court. It is to be pointed out, in this context, that the foundation for
the privilege is injury to the public interest’ The expression “affairs of State”
is of very wide amplitude; literally, it will cover every activity of the State so
as to take in even day to day routine admibistration and not merely highly
confidential matters pertaining to defence, foreign affairs, Cabinet minutes or
advice tendered by the Ministers to the Governor under Article 163(3). The
crucial test should be whether there is injury to the interest of the public, and
a determination of that question should be left to the Court. :

65.87. According to Wigmore,? the extent to which this privilege has gone
beyond “secrets of State” in the military or international sense is by no means
clearly defined, and therefore its scope and bearing are open to careful exami-
nation in the light of logic and policy, According to him, in & community under
a system of representative government, there can be only few facts which re-
quire to be kept secret with that solidity which defies even the inquiry of courts

of justice.

65.88. We may also quote the views of Salmon L.J. Addressing the
members of Justice in July, 1967, Salmon L.J. (as he then was)® observed, after
referring 1o the case law on the subject, as follows :—

“This is a constitutional question of first importance and it can be
settled only in the courts, The law relating to crown privilege is entirely
judge-made law. No statute is concerned. If the courts lack the will. it
would be unrealistic to expect of any government that it should find the parkia-
mentary time to introduce legislation for the purpose of conferring upon
the courts a power which they have shown that they are unwilling to acknow-
ledge, let alone exercise. The courts in Scotland have held that they have
this power. So have the courts of Canmada, Ausiralia, New Zealand and
India. These decisions have been upbeld in the House of Lords; Glagsgow
Corporation v. Central Land Board, (1956) S.C. (H.L.), and the Privy
Council; Robinson v. State of South Australia, (1931) A.C. 704, The
Grosvenor Hotel case laid down that a similar rule of the common law
prevails in England. There is, indeed, no country in which the common
law holds sway, whose courts have failed to recognise that they have such

State of U.P, v. Raj Narain, ALR. 1975 8.C, 865. .
*Wigmore, “Evidence”, 3rd ed. Vol 8, page 788, referred to by Mathew J, in ALR.

1975 S.C. 865, 884, para 73. .
¥ ord Justice Salmon, “Bench: The Last Bulwark of individual Libecty™ (1967},

reprinted in (1967, 69 Bom, L.R. Journal 123,
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a power—to be exercised no doubt rarely and in the last resort, but never-
iheless to be exercised when necessary. It would be said indeed if the courts
of this country, which is the fount of the common law, should alone, and
contrary 10 its whole spirit and all its principles, wholly abdicate a power
which is vital to the true administration of justice.”

65.89. The question why the determination of the question of public interest
shouid be by the court may be viewed from another angle. For this purpose,
it is necessary to discuss in detail the expression “affairs of State”. These words
have not been defined, nor has the expression “matters of State™,' which is
used In seciton 162, been defined in the Act. The shorter Oxford Dictionary
cxplains “matter” as a “thing, affair, concern”. Therefore, one may presume
that there is, for all praciical purposes, no ditference between the scope of section
123 and section 162 so far as this particular ingredient is concerned.

65.90. In the absence of a statutory definition of the expression “affairg of
Stae”, oue is driven to coasulting the Dictionary. The shorter Oxford Dict-
iopary explains “allairs of Staie” as “‘public business”, Now, such a meaning
cannot be atiributed to Uus expression in the countext of section 123, because
that will mean thal ali public business would be ¢xciuded from ihe purview of
the law ol evidence, uniess the bead of the department conmsents. This is not
the usual understanding of the section. Such a view, though sometimes put forth
on behuyt of the government, bas never been accepted judicially.

It may be noted that the expression “affairs of State” does not possess much
importance n English common law., Th¢ emphasis is on “public interest”. In
Robinson's casé* tor example, the Privy Council said :

“The principle of the rule is the concern for public interest and the rule
will accoralngily be applied no rurther “‘than the attainment of that object

Injury to the public interest was the test adopted by the House of Lords in
Duncan's case also, and in Conway v. Rimmer. 1t has been emphasised in India
by 1hne Supreme Court aud High Couris on aumerous occasions.

6591. Having regard to the fact that the expression “affairs of State” is
not denned in the Aci, and that judicial decisions in India also do not give a
precise denmton, it is legiumate 1o consider the question whether the scope of
the priviigge should be denned in some other terms. Judicial decisions, on the
whole, seem t0 suggest that these words have acquired a secondary meadning, name-
ly. those matiers of State whose disclosure would cause injury 1o the public
interest’, Such a reading would, in fact, be inescapable if the foundation of the
privilege is injury to the public interest

6592. The whole difficulty arises because, under the section as is now stands,
prominence is given to the expression “affairs of State™—a prominr.noe:‘ re_ally
not descrved by that expression if the matter is viewed on the basis of principle
and unhampered by the fact that section already happens to use the expression.
The crucial test ought to be injury to the public interest. In fact, this has been
described as the foundation of the privilege, as already stated. The dlﬂ’icultv
arises because the test which is really crucial does not find a place in the section,
while an expression which is really not crucial is used in the section—and that

1Zection 162.

SRobinson v. Siate of South Australia, ALR. 1931 P.C. 704

3See discussion in the comcurring judgmemt of Subba Rao, J. in State of Punjeb v.
Sedhi Sukhdev Singh, A.LR. 1961 493, 567, para 94.
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too without a definition, It woyld, thercfore, be appropriate if the real test is
incorporated in the section. After that is done, application of the test to each
case should be with the court as is the case now with “affairs of State™.

65.93 The result, in substance, would be that “relevant evidence must be
excluded if its reception would be contrary to the public interest”-—which jis the
formulation by Cross and Wilking' of the rule in England, This is also in accor-
dance with what Lord Morris Said in Conway's case? namely,—

“Whenever objection is made to the production of a relevant documeni,
it is for the court to decide whether to uphold the objection............ the
power of the court must also include a power to examine the documents

privately.”

In this conneciion, reference may be made to the observations of Mathew J.
in State of U.P. v. Raj Narair®, which were as follows: —

“As it was held in that case* that the Court has no power to inspect the
docuwment, it is diificuit to see how the Court can find, without conduciing an
enquiry as regards the possible effect of the disclosure of the documents upon
public interest, that a documeni is one relating to affairs of State as, ex-
hiypothesi, a document can relate 1o affairs of State only if its disclosure will
injure public interest® It might be that there are certain classes of docu-
ments which are per se noxious in the sense “‘ihat, without conducting an
enquiry, it might be possible to say that by virtue of their character their
disclosure wouwld be injurious to public interest. But there are other docu-
ment which do not belong to the noxious class and yet their disclosure would
be injurious to public interest. The enquiry to be conducted uader section
162 is an enquiry into the validity of the objection that the document is an
unpublished official record relating to affairs of State and therefore, per-
mission to give evidence derived from it is declined. The objection wouid
be that the document relates to secret affairs of State and its disclosure can-
not be permitted, for, why should the ofiicer at the head of the department
raise an objeciion to the production of a document if he is prepared to per-
mit its disclosure even though it relates to secret affairs of State? Section 162
visualiz¢s an enquiry into that objection and empowers the court to take
evidence for deciding whether the objection is valid. The court therefore,
has 10 consider two things; whether the documents reiaie to secret affairs of
State; and whether the refusal io permit evidence derived from it being
given was in tihe public interest. No doubt, the words used in section 123
‘as he thinks fit’ confer an “absolute discreuon on the head of the department
to give or withboid such permission. As I said, it is only if the oilicer
refuses to permit the disclosure of a document that any question cam arise
in a court and then section 162 of the Evidence Act will govern ihe situation
An overriding power in express terms is conferred on the court under section
162 to decide finally on the validity of the objection. The court will disallow
the objection if it comes to the conclusion that the document does not reiate
to aftairs of State or that the public interest does mnot compel its‘ non-
disclosure or that the public interest served by the administration of Justice
in a particular case overrides all other aspects of public interest. Thl_s con-
clusion flows from the fact that in the first part of section 162 of the Evidence

Cross and Wilkins, Cutlines of the Law of Evidence (1975), page 187, article 68().
Conway v. Rimmer, (1968} 1 Al E.R. §74, 8380 (HL.)

*Sate of U.P, v. Raj Narain, ALR. 1975 S.C. 882, 883 para 69.

State of Punjab v. Sodhi Sukhdev Singh, AIR. 1961 Punj. 493, 567, para 4.
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Act, there is no limitation on the scope of the court’s decision, thongh in the
second part, the mode of enquiry is hedged in by conditions. It is, therefore,
clear that even though the head of the department has refused to grant per-
missiom, it is open to the court to go into the guestion after examining the
document and find out whether the disclosure of the document would be
injurious to public “interest and the expression ‘as he thinks fitt in the
latter part of section 123 need not deter the court from deciding the question
afresh as section 162 authorises the court to determine the validity of the
objection finally (see the concurring judgment of Subba Rao, J. in Sukhdev

singh's case).”

65.94. We should also mention that on the whole, the attitude of the courts
in India has also been towards liberalising the interpretation of the law, though
gradually. For example, in Sukhdev Singh's case, inspection of the original docu-~
ments was regarded as totally barred by virtue of section 162. But, in Amar
Chand’s case, a further step was taken, and to do justice to the parties, it became
necessary for the Court to call for the documents. Similarly, in Sukhdev Singh's
case, an examination of the merits of the privilege claimed was out of question,
while, in Amar Chand’s case, the court, after seeing he document, was satisfied
that the claim of privilege was not justified.

65.95. Ray, CJ., in State of U.P. v. Raj Narain’ after examining several
decisions and observing that it is injury to the public interest which is the rea-
son for exclusion from disclosure of the documents in question, and after giving
certain illustrations of documents which would be privileged, pointed out’—

“In the ultimate analysis, the contents of the documents are so described
that it could be seen at once that in the public interest the documents are to

be withheld"”,

6596. In this context, the following comment of a Judge of the erstwhile
Punjab Chief Court on draft section 110 of the Indian Evidence Bill (present

section 123), is also of interest™—

“Upon section 110 of the Bill it may be said that there is no correspond-
ing provision with reference to documents, and, assuming “that a correspond-
ing section will form part of Part II, Chapter VII that the words of section
22 of Act 2 of 1855 are preferable to those which would be so substituted
for them, though much difficulty often arises in practicc upon the law as it
stands at present. .

“Jf the head of the depastment is to be the Judge whether the ‘document
shall be produced or not,’ some such words as section XXII of Act IT of
1855 contains, are necessary for his guidance,

“Jt can be well understood that fo obtain production of a document
from the Indian Foreign Department is not the same as to put in evidence
a contingent bill out of the Department of Public Accounts, or a contract
obtained from that of Public Works.

IThis aspect was noticed by Ray C. J. in State of UP. v. Raf Narain, ALR, 1973
S.C. 865, 973, para 32

State of UP. v. Raj Narain, ALR. 1975 S8.C. 865, 875, 976, para 41,

Wlerriks v. Notthower, (1964) 1 All. ER. 717 was referred fo.

‘Emphasis supplied. o ]

SJustice Boulnois (Punjab Chief Court). Proceedings regarding the Evidence Bill
(National Archives), Paper No. 82 (4th September 1871), page 129,
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“The pecuniary interests of Government might require the non-produc-
tion of the latter as much as the general interests of public policy might
require the withholding of the former, but documents should only be privileg-
ed on the ground of such general interests as are understood by the words
‘public policy’. Provision should be made for documentary as well as for
oral evidence on this subject in the Bill.”

6397, It may be stated that section 22 of the Evidence Act, 2 of 1855, was
as follows :—

“XXII. A witness shall not be forced to produce any document rela-
ting to affairs of State the production of which would be contrary to good
policy™.

That section did not provide that the decision rests with the head of the
depariment.

. Under our recommendation? the decision as to the validity of the claim will
be by the Court. Of course, the court will pay adequate regard to the view
of the highest officer as to whether the public interest would be prefudiced by
disclosure, the more so when national security is put forth as the basis.

65.98. We consider it desirable that section 123 should be amended so as
to incorporate 2 few proposition which are of fundamental importance, or are
otherwise of such a nature that the gist thereof should find a place in the section
and should not be left to be deduced from judicial decisions on the subject or
otherwise left in a state of obscurity, We have in the course of the preceding dis-
cussion, referred to most of them. By way of summarising the points made so
far and completing the discussion, we may state the propositions that should
find legislative expression in section 123,

{1} No one shall be permitted to give any evidence derived from unpub-
lished official records relating to any affairs of State, unless the offi-
cer at the head of the department concerned has given permission for
oiving such evidence,

IThis proposition does not make any substantial change in the
existing provision. Tt operates primarily as between the witness and
his supertor].

(2) Such officer should not withhold such permission unless he is satisfied
that the giving of such evidence would be injurious to the public
fnterest. He should make an affidavit also in this regard. The Court
may, if it thinks fit, call for a further affidavit from the head of the
department.

[This proposition amplifies the section by highlighting the test of
injury to the public interest—a test discernible from the case law—

~ and by codifying the procedure already indicated judicially).

(3) Where such officer has withheld permission for the giving of such evi-
dence. and the court, after inspecting the unpublished official records
concerned® and after considering the affidavit, is of the opinion that
the giving of such evidence would not be injurious to the public in-
terest. the court should record its decision to that effect and there-
upon the section will not apply to such evidence.

This proposition modifies the existing section, for reasons already
given. 'The change is an important one, as the decision as to infury
to the public interest will be with the court].

18ee infra.
$Section 162 to be amended also.
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65.98A. Amendment of section 162, second paragraph, by removing the
words “unless it refers to matters of State”, should also be carried out* separately.

XIOO. NATIONAL SECURITY

65.99. We do not propose to exclude. from the proposed provisions for
inspection by the court and final determination by the court, cases where
mational security is put forth as a ground for. claiming privilege. No such
exception has been recognised clsewhere, On principle also, it is the courts
which should decide questions of privilege.

If the Executive can act with discretion, the Judge can also act with
discretion.

Tt is rarely that in private matters, documents concerning security of the
State will be in issuwe. If it is a case of soit for wrongful dismissal of a civil
servant and the dismissal is on the ground of national security, Article 311 of

the Constitufion will take care of it

65.100, We are discussing this aspect because a point of view has been
put forth that where the Minieter gives an affidavit to the effect that the security
of the State would be affected bv the disclosure, his affidavit should be final.
In our view, such a step would be 2 retroprade one. Even now, the decisions
of the Supreme Court show that the Courts claim a richt of inspection, and
decide the guestion of privilege, whatever be the ground put forth for claiming
the privileee. Moreover, in all Commonwealth countries, it is the court which
decides the issue, whether the matter claimed to be privileged is  alleged to
relate to national security or whether the claim is made on any other basis,

65,101. We have referred already® to the wealth of Commonwealth authority
which was mentioned in the judement of Lord Denning in Conway v. Rimmer
in the Court of Apoeal. Simply by way of illustrating from recent practice, we
would refer to a New Zealand decision® Tn that case, the plaintiffe brought an
action alleeing breach of contract between themselves and the State, The
Miniter concerned abiected to the production of documents relating to the
fortration of savernment polirvy on the basis that it wonld bhe infurions w the
public interest to reveal to public scrutiny the inner workings of government
at hich levels. Tt was held that in this particular case. which was a claim for
breach of contract, and where there was no question of the security of the
country being affected hy the disclosure of secret matters. where the Jedee
feels a doubt about the documents for which privilege is claimed. the citizen
is entitled to some scrutiny on his behalf. An order was accordingly made by
Beattic. T.. of the Supreme Court that the documents should be supplied for

the insnection of the Judge.

65.101A. The Canadian rule was recently changed: while the pre-1954
view was similar to that of Bnoland. the case of Recing v. Snider,' marked a
turning point. The Court, it was held. had now the responsibility of deter-
mining whether on the basis of “any rational view” the public interest
required that the document should not be revealed. T1f an affirmative finding
is inude on this point, the court then would defer to the Minister’s claim. Tn

Ta be carried out under section 162

Paracraph 6584, supra.
Weeates v. Attorney (Feneral, (Supreme Court. Wellington) (18th February, 1976%

Butterworth®s Current Lew (1976), (Case Nos. 191 and 30N
*Repina v. Snider, (1954 4 DLR. 483
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the case in which it was announced, the Supreme Court could not find any
public interest requiring non-disclosure of income tax returns despite statutory
provisions assuring thelr privacy. Moreover, dicta in the case made it clear
that the judiciary was expected to exercise control of administrative dis-
cretion in this area.

In 1964, the rule was laid down in Canada practically in the same! terms
as it ¥ in England now.

65.101B. Tn order to allav possible mis-apprehension as to the effect of
the proposed amendment in regard to those provisions of the snbstantive law
which create certain special safegnards on the ground of security of State,
we should mention here that those safeguards would not be affected by the
pronosed amendment. This is for the reason that where the substantive law
tself takes the case out of the realm of court. there can be no occasion for
fovokine this or any other evidsntiary privilese because the matter swould
not be liticated at all. We are making this observation since the apprehen-
sfon mav arise that, in regard, for example to the special provision as to the
security of the State made in Article 311 of the Constitution the proposed
amendment may have an undesirable effect. Cases under article 311  are
outside the sphere of justiciability, where the dismissal or remaval of the civil
servart concerned is ftself on the ground of security of State, This is by
reason of the special provision contained in that behalf in that very Article,
ruling out justiciability.

65.102, The clarification which we have recommended is needed from the
practical noint of view. Tt may be mentioned that in Amar Chand's case
frivolous nleas were raised—the document sought to be withheld wag one
which commletely established the opposite party’s case.

65.103. Any system of law in a democratic soclety must have as one of
its primary goals, equality before the Law and the equal protection of the laws.

A bureaucracy mav become too cumbercome. proceeding by formula on
fts own rigid lines. and thns mav not be able to understand the spirit of the
taw or the fine. subtle and intangible considerations of justice. Tt is given to
the judee to steer the law between the dangers of rieiditv on the one hand. and
of arbitrariness on the other hand. There is no sound reason why, when  so
many important matters are decided by courts in the field of procedure, a
departure should be made in regard to the question of state privilege.

A Judge ic the person entmusted, on behalf of the community, to weigh
the various conflicting interests—to weirh, on the one hand. the needs of
security of the State and. on the other hand. the ultimate interest of the com-
mumnity in justice being done and in a proper investigation being made into
facts. T the judge determiney that the povernment servant must produce the
docoment, then no privilege should avail him to refuse.

65.104. Tt would be convenient to summarise our reasons for the recommen- Rﬁ?:g

dation:—
(2) The rule of law justifies the course recommended.
{b) Balance of convenience is in favour of the course recommended,
(¢} Onlv the Tudge can decide such questions.

() There is no likelthood of abuse of the power proposed to be con
ferred on the Judge.

N

1Gagnan, (1964 SCR. (Canada).
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(¢) Past experience shows that having regard to the unsatisfactory
grounds on which privilege was claimed, courts had to reject the
claim. This shows how the proposed amendment iy in the interests
of justice.

XIV. CASE LAW DISALLOWING CLAIM

65.105. At this stage, we may refer to a few decided cases where the c¢laim
of privilege was rejected. Though security of the State was not put forth spe-
cifically in those cases., they are relevant to show how a claim is made some-
times on unsubstantial grounds.

65.106. In 2 Bombay case! the Collector of Bombay refused to renew the
licence granted to the petitioner—R.M.D. Chamarbaghwalla—to run a prize
competition. Tn suoport of the refusal, the Collector stated in his affidavit, “1
say that Government decided and laid its general policy and confidentially cir-
culated it for the guidance of its officers™, :

At the time of hearing, the Advocate-Gencral raised a preliminary objec-
tion that the circular issued by Government was privileged from production
under section 123, Evidence Act. '

This objection of the Advocate-General was over-ruled by the High Court.

65.107. In a Madras case? the writ petition was filed by A. Ramachandran
against the appointment of the respondent as Government Pleader by the State
of Madras on 1-7-1960.

One of the allecations made by the petitioner in his affidavit was that he
believed that in 1959 the name of the respondeni was sent up for appointment
as a High -Court Judge but had been rejected on the ground that he lacked
judicial experience.

To this allegation, the then Law Minister of the State replied in his
affidavit as under : — '

“I am not in a position to disclose any matter relating to the proposals
or consultations for appointment of a High Court Judge. Under Adticle
217(1} of the Indian Constitution, the President makes such appointments
in consultation with the Chief Justice of the High Court. Their consulta-
tions are confidential and no Minister or other officer can disclose details
thereof™.

_65.108. Dealing with this aspect of the matter, the High Court observed
that there is no duty on Government to claim privilege in a case of this kind.
YBut they have a duty to speak the truth and the whole truth whether in a
case of this kind or different—and affidavits are not excepted from the scope
of the rule,

63.109. An Allahabad case® was a civil case between two privafe parties
regarding the demolition of 2 wall in a property dispute. The plaintif sum-
moned the case diary of a ctiminal case investigated by the Police to show the
existence of some windows at an earlier period. A clerk from the police
department who brought the case diary to the Court claimed privilege and this
was allowed by the Court, with the result that the evidence could not come on
record and the suit was dismissed. On appeal by the plaintiff, the lower ap-
pellate Court held that the privilege was not claimed in a - proper form, nor

IR, M. D. Chamarbaghwalla v. Y. R. Parpia. ALR. 1950 Bombay 230,

*4. Ramuchandran v. A. Alagiriswami & others, ALR. 1961 Madras 450.

$ahabirii Birajman Mandir v. Prem Narain Shukla and others, ALR. 1965 All 494,
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by the head of the department and consequently remanded the case to the
trial Court. Against this order, the defendant came up in the High Court. It
was confend that the case diary maintained by a Police Officer during the in-
vestigation of a crime was a confidential document with regard to which pri-
vilege could be claimed and no evidence could be allowed to come on the
record. The High Court held that a part of the case diary containing the
confidential communications or reports are privileged but not the statements of
witnesses or other allied matters contained therein.

65.110. The Hiph Court further held that the same inference can be drawn
on a consideration of section 123. The term “affairs of State™ is a general one,
but it cannot include all that is contained in the record. Where an open en-
quiry is made, statements recorded during the open enquiry cannot be deemed

to be confidential and, similarly, any application or complaint made by a person.

camot be held to relate to the “affairg of State™.

65.111. In an Andhra case! the revision petitions were filed by the Public
Prosecutor in the Higch Court against the orders of a magistrate, over-ruling
& claim of privilege under sections 123 and 124 in respect of some documents
summoned for by the respondent.

65.112. The respondent who was the President of a Cooperative Society
was prosecuted for criminal breach of trust in respect of a sum or Rs. 4807/-
belonging to the Society. The respondent applied to the magistrate for sum-
moning the records of enquiries made by the Sub-Registrar of the Cooperative
Societies and the Anudit reports for the vears 1953-54,

The Deputy Registrar who was summoned to produced those documents
did not produce the same, and, instead, field an affidavit of the Registrar of
the Coonerative Societies and claimed privilege on the ground that these are
unpublished official records relating to “affairs of State™ and their disclosure

will be prejudicial to public interest.

65.113. The Magistrate, after considering this claim of privilege under
section 123, passed an order negativing it on the ground that the documents
related to the conduct of cooperative Societies and had nothing to do with the
“affairs of State” in any manner,

65.114. The Public Prosecutor, Andhra. filed a revision petition against the
said order. The High Court held that the magistrate was right in over-ruling
the claim of privileze. The revision petition was dismissed.

XV. RECOMMENDATION
65,115, In the light of the above discussion, we recommend that section 123
should be revised on the following lines : —
“123. (1) Subject to the provisions of this section, no one shall be
permitted to give any evidence derived from umpublished official records

relating to any affairs of State, “rnless the officer at the head of the depart-
ment concerned has given permission for giving such evidence.

Such officer shall not withhold such permission, unless he is satisfied -

that the giving of such evidence would be injurious to thé public interest:
and where he withholds such permission, he shall make an affidavit con-
taining a statement to that effect and setting forth his reasons therefor :

\The Publlc Prosscutor v. Damera Venkata Narasayya, ALR. 1957 AP, 486
4—131 LAD/ND/?

Recommendation,
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Provided that where the cowrt is of opinion thar the affidavit so made
does not state the facts or the reasons fully, the Court may reqitire such
officer or, in appropriate cases, the Minister concerned with the subject, to
make a further affidavit on the subject.

(3) Where such officer has withheld permission for the giving of such
evidence, the court, after considering the affidavit or further affidavit, and,
if it so thinks fit, after examining such officer or, in appropriate cases, the
Minister, orally,—

(@) Shall issue @ summons for the production of the unpublished of-
ficial records concerned, if such summons has not already been issued;

(b)Y shall inspect the records in chambers; and

(¢) shall determine the question whether the giving of such evidence
would or would not be injurious to the public interest, recording.
its reasons therefor,

(4) Where, under sub-section (3), the court decides that the giving of
such evidence would not be injurious to the public inferest, the provisions
of sub-section (1) shall not apply to such evidence®”

Recommendation, 65.116. The above recommendation is subject to reservation by two
members—Shri Dhavan and Shri Sen-Verma— who have written a separate
note?

1Amendment of section 162, second paragraph, by deleting the words “unless it re-
fers to matters of State”, to be carried out separately.

*Note by Shri Dhavan and Shri Sen-Varma.



CUAPTER 66

COMMUNICATIONS IN OFFICIAL CONFIDENCE—SECTION 124
I. INTRODUCTORY

66.1. Besides section 123, there is yet another section relevant to official
matters, the disclosure whereof would be injurious to the public interest. Under
section 124, no public officer shall be compelled to disclose communications
made t¢ him in official confidence when he considers that the public interests
would suffer by the disclosure.

66.2. It may be recalled that section 123—the preceding section—provides
-that no one shall be permitted to give any evidence derived from unpublished
official records relating to any affairs of State, except with the permission of the
officer at the head of the department concerned, who shall give or withhold
such permission as he thinks fit. To some extent, sections 123 and 124 may
seem to overlap ; in certain respects, they differ from each other. They overlap
insofar ag evidence which is derived from unpublished official records, and
which consists of communications made to a public officer in oﬁimal con-
fidence, falls under both the sections.

66.3. Of course, as already stated, the two sections are not identical in all
respects.  Section 123 is not confined to a public officer, while section 124 is so
confined, On the other hand, section 123 is confined to a written communica-
tions, while section 124 is not so confined.

66.4. Section 123, as it now stands, vests the decision in the head of the
department. Section 124 leaves to the public officer deposing in the case the deci-
sion of the question whether he should disclose the matter or not. Section 124 is
concerned with confidential official communications—to use a convenient label,
though it is not very accurate—while section 123 is concerned with vnpublished
official records.

66.5. In certain cases—say, in regard to oral official communications—it
is enough to comply with section 124. Such cases do not present problems of
magnitude. But the overlapping to which we have referred may create diffi-
culties, where both the sections apply. In particular, while under section 123,
as it now stands, it is for the head of the department, to give permission; under
section 124, it is for the public servant to decide whether the public interest would
suffer by the disclosure. It will be necessary to revert to this aspect later,

II.. ENGLISH LAW

666. Before we discuss the need for amendments in the scction, it would
be vseful to refer to the English law on the snbject. ‘The general piinciple in
England is that relevant evidence must be excluded if its reception would be
contrary to the public interest. It is this general principle that seems to regulate
the disclosure or non-disclosurz of communications in the conduct of official
affairs. There is no separate rule for official communications in addition to that
apphcablc for official papers. In particular, the Crown is not allowed to object
to the giving of any oral evidence by a witness, even if he be a civil servant.
The witness must attend, and objection must be limited to questions relating to
matters claimed to be covered by the doctrine of public policy'—whatever be the

proper scope of that doctrine.

1Broome v. Broome, (1955) Probate 190; (1955) 1 All. ER. 201, 204, (Sachs 1.), For
commant, see {1957) Cambridge Law Journal 11, )
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The case of Broome' is an illustration. The wife had sude the husband for
dissolution of the marriage, on the ground of cruelty, alleging, inter alia, that
when she joined the husband in Hong Kong. where the husband was posted as
a sergeant in the army, the husband took her tg a filthy apartment of a standard
far below his means and failed to provide her with any assistance and kept her
short of money. For proving this allegation. the wife caused a subpoena (for
cral evidence and for producing certain documents) to be served on one Mrs,
Aflsop. who was, at the material time, the sole representative of the Soldiers®
Families Association in Hong Kong. The Secretary of State for war, by a cet-
tificate, recorded the opinion that it was not in the public interest that “the
documents should be produced or the evidence of Mrs. Allsop given orally”.
We are, at the moment, concerned with the latter part of the certificate re-
lating to oral evidence. Sachs J., held that it was wrong on the part of the
Minister to adopt a procedure which would prevent the witness from giving
any evidence, whatsoever, of any sort. On the merits also, he was not per-
snaded that, in the circumstances of the case, there was a legitimate justifica.
tion for claiming the privilege. But, in any case, the form of the certificate
was not such as to enable the court to ascertain what really was the nature of
the evidence for which privilege was being claimed. He also pointed out
that in the present case, the evidence of Mrs. Allsop as to the way in which
the wife was received at the Quay at Hong Kong and the sort of accom-
modation available and connected matters was relevant and of assistance to
the court and in none of those matters was there any apparent cause for any
intervention in the name of Crown privilege.

66.7. So are as could be gathered from the case law on the subject, there
is, in England, no separate privilege of confidential communications 1o public
servants—at least according to the modern theory. The principle of injury
to the public interest applies, and it would appear that whatever rule applies
to written records, applies to oral communications. However, it is said® that
the procedure which may be appropriately followed in respect of oral evi-
dence may have to be worked out.

Lord Simon, in Rogers v. Secretary of State, observed—

“I am not, for myseif, convinced that there is any general privilege
protecting communications given in confidence (see Smith v. East India
Co* vut of Alfred Cromption Amusement Machines Lid. v. Comrs, of
Customs and Excise®).”

After adverting to the circumstances from which the law might itself
infer confidentiality, he observed: '

“But if this is a correct classification, it would suggest that the pri-
vilege (a true privilege being waivable) is that of the impartar of the
information and not that of recipient”

While Lord Simon was caustions enough not to make a catagorical state-
ment, the treatment of the subject in some of the recent works on  evidence®’
seems to suggest that cases of confidential communications made for official
purposes are not separately dealt with, but are subsumed wunder the general
category of public interest.

‘Broome . Broome, (1955) 1 All. ER. 201,

tBroome v. Broome, (1955} Probate 190, !98; (1955 1 Al B.R, 201 -(Sachs, 1)
SRopers v. Secrefary of Stare. (1972) 2 Al E.R. 1057, 1067 (HL.).

*Smith v. East India Co., (1841) t Ph. at 54.

5Alfred Cromption Amusement Machines Ltd, v. Comrs. of Customs and Exclse,
(1972) 2 All. ER, 353, 380; (1972) 2 W.L.R. 835, B5%.

%Cross on Evidence (1974), page 268, 271-273.
"Pripeop, Manual of Evidence (1972), page 94.
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UL POINTS FOR AMENDMENT

66.8. 1t would, thus, appear that in England a separate rule is not consi- Questions _
consideration aris-

ing from co-exist-
WO  sec-

dered necessary on the topic forming the subject of section 124. If this view
is correct. then it can be said that the developments that bave taken place in
England as tc Crown privilege in relation to the production of documents'
will effect the law relating to oral communications also,

We may now revert (o the survey of the two sections in our Act, and the
overlapping to which we have already referred. A question arises for con-
sideration whether, in so far as the two sections overlap, it is not desirable
that the overlapping should be removed.

66.9. Dealing with this question, we are, in the first place, of the opinion
that, in the interest of clarity, overlapping between the two sections should be
avoided, and the only possible method of doing this is to coafine section 124
to matters which are not in the form of wnpublished official records. For
brevity, we may call them *“oral communications”,—though that cxpression
does not very accurately indicate the scope of section 124 as it now stands,
We use the expression “oral” simply as a convenient lable to exclude un-
published official records. These are dealt with in section 123 and we do not
‘see the need for any additional protection for unpublished official records com-
sisting of “communications in official confidence”. All unpublished official
records—whether made in “official confidence” or otherwise—should be
governed by section 123, The privilege as provided in that section—subject
to the amendment which we have recommended in that section-—should be ad-
equate for the purpose. There is no reason why evidence derived from un-
published official records relating to affairs of State should, besides enjoying
.the protection conferred by section 123, also be subject to a special protection
.under section 124. At present, not only the permission of the head of the de-
partment must be obtained, but also the willingness of the public servant must
be secured. Since such a double safeguard is hardly called for, we recommend
that whatever falls within section 123 should be excluded from section 124,
In the result, section 124 will be needed only for the residuary category—
briefly, oral official communications made in official confidence whose disclo-
sure may injure the public interest. )

‘66,10, Secondly, as repards this residuary category of oral official communi-
cations, the proper test should be injury to the public interest. Section 124
already so provides,—by-the words “the public intcrests would suffer by its dis-
closure”. The test is sound. As to the authority which should apply this
test, we deal with the question below,

66.11, The third question to be considered is whether the application of
this test—ie, whether the decision of injury to the public interest likely to be
caused by disclosure of the communication—should be left to (i) the public
servant concerned, as at present, or (i} the head of the department. as in sec-
tion 123 (as it now stands); or (iii) the court, as it our recommendation rela-

ting to section 123.

66.32. According to section 124, as it now stands, the question as to whether
a communication was made in official confidence, is a matter subject solely to
judicial decision. But, if the Court comes to the conclysion that the com-
munication was made in official confidence, then it is for the officer alone to
whom the communication has been made to decide whether the disclosure

should be made.
See Chapter 65, sipra.
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This is laid down in the case law' under section 124 which—though the
cases actually rtelated to documents,—were decided with reference to section
124 also.

66.13. 1t appears to us that this position caunot be allowed to continue.
In this case also, the Court should be the judge of the likelihood of injury to
the public interests. No doubt, this can be ensured only if the materials
available to the public servant are made available to the court aiso. On this
latter score, however, no difficulty should arise, because the public servant
concerned can, without disclosing all the materials to the parties, disclose them
to the judge in chambers—a course which could be expressly provided for in
the section.?

Decision to be 66.14. It is after careful consideration that we have come to the conclusion

with the court.  that the decision should be with the court. It is too much to leave the ques-
tion of injury to the public interest to the decision of the public servant who
may hoppen to be deposing in the particular case. He may be a petty public
servant. while the judge may be a person with a much higher official rank.
Apart from that, however, there does not seem to be any serious probability
of grave injury to the public interests if the decision is left to the court, instead
of to the public servant. If necessary, the court can ascertain in chambers the
nature cf the evidence to be given and the objections likely to be made by the
public servant concerned. But it would be more in consonance with the general
scheme of the Act to give to the court the power to decide the objection -in
question. We recommend that the section should be so amended,

66.15. It is to be noted that even now, the question whether the communica-
tion is to be regarded as on¢ made in official confidence is primarily to be
decided by the court in which the privilege is claimed.’ The only change of
substance recommended by us is that while, at present, the public officer has
to decide the question of injury to the public interest, our recommendation is
to transfer the power to the Court. This will avoid arbitrary or capricious
decision by the public servant—a situation which not infrequently arises.*

It may be pointed out that the approach suggested above, namely, that
the decision should be with the court, will bring uniformity between sections
123 and 124. In this connection it is pertinent to observe that the fact that
these two sections really should be based on the same consideration does not
represent anything very radical. In the leading Bombay case® in which the
matier was considered fully by a Division Bench, Wassodew J. observed—

“This section (124) as weil section 123 protects the discovery of docu-
ments referring to matters of State. That is based on the general ruld
that no person can be compelled to give evidence of matters which are
State secrets including communications between public officers in the
discharge of their public duties. (Halsbury, Volume 22, paragraph 597,
at page 427).” '

Ya) In re Mantubhai Mehta, ALR, 1945 Bom, 122; LQ.B. 126 (N.J. Wadia & Weston,
J1).

(b} In re Makky Moithu, ALR, 1943 Mad. 278; 279 (Horwill J.).

{c) Fjaraki Talukdar v. Emperor, ALR. 1943 Cal 539,

() Nagaraja v. Secretary of State, LL.R, 39 Mad, 204.

(&) Collector of launpur v. Jamna, ALR. 1922 All, 37, 40,

18ee para 66.17, infra _
Bkalchandra v. Chandbassapa, 41 Bom. L.R. 391; ALR. 1939 Bom., 234.
$Excelsior Films v. Union of India, (1966) 69 Bom. Law Reporter 878.
YBhalchandrg v. Chandbuassappa, ALR. 1932 Bom. 237. )

*Erophasis supplisd.
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66.16. We find that a substantially similar suggestion was made by a Judicial
Commissioner in his comment on the Evidence Bili* (under draft section 112—
which is now section 124). The suggestion was as follows :—

“Section 112. It might be well to add to this section the words
‘unless with the permission of the Court’. It is sometimes very necessary
for the ends of justice, that the source whence information was derived,
especially by the Police, should be known.”

66.17. Having regard to all these considerations, we recommend that the
power to determine the question of public interest should be in the Court. An
examination of the public servant in camiera for ascertaining the nature of the
objection and the reasons therefor should be provided for, as a safeguard.

IV. MEANING OF OFFICIAL CONFIDENCE

66.17A. A few other points not calling for amendment may now be dealt
with. We may note that there is some obscurity as to the expression “official
confidence” as used in the section. According to the view of Oldfield J. in a
Madras case.® the dominant intention in section 124 is to prevent disclosure to
the detriment of the public interest and nOthing special turns upon the word
“confidential”’, On this view, the expression “communication in official con-
fidence™ imports no special degree of secrecy, but includes generally matters
communicated by one officer to another in the performance of their duties,
where detriment to the public interest may result. It has been said* that an
easier -and more probable explanation of the phrase “official” is evolved by
comparision with the expression “professional coufidence™ in section 126.

66.18. According to the Bombay view,” however, the communication contem-
plated by section 124, necessarily involves the wilful confiding of secrets with
a view to avoiding publicity by reason of the official position of the person in
whom trust is reposed. The Bombay view could not include within the section
all communications to public officers, but would leave the court free to exa-
‘mine the nature of the communication—broadly on a determination of the
question whether the need for secrecy was expressed or can be implied.

66.19, We arc of the ¢pinion that the Bombay view is to be preferred. The
wider view taken in Madras would make the sectipn all-embracing, and we
do not think that the section was intended to be so. However, since injury to
the public interest is a vital ingredient of the section, this controversy does not
have much practical importance.

66.20. In some of the judicial decisions! the test applied is whether the
document was prepared in pursuance of a legal process, or whether it was
prepared otherwise than under a legal process. With great respect, however, it
appears t0 us that this would not be a universal test suitable for every case.
It may be true to state that if the document js prepared under a legal process,
then it cannot ordinarily be a confidential one, because it has to be submitled
to some judicial or quasi—judicial authority. That does not, however, imply
that all other documents would be regarded as made in officiai confidence.

IMr, P. S. Melvill, Officiating Judicial Commissioner C, P, in Paper No. 69, page 72
under section 112 (papers regardmg Evidence Act, 1872) (National Archives).

15ee para 66.13, supra.

"Wagaraja v. Secretary of State, LL.R. 39 Madras 304, 310-312 (Oldfield, L), vlyabji
J. did not go so far)

‘Nagaraja v. Secretary of State, LLR. 39 Madras 304, 310, 312

SBhalchandra v. Chandbassappa, AIR, 1939 Bom. 237, 245, 247 (Sen & Wassoodew,
13.).

*In re Suryanarayana, ALR. 1954 Mad. 278 (reviews caios),
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For example, every routine paper of a trivial nature sent to a public office and
not made under a legal process,—such as an application for leave,—can hardly
be contemplated as falling within section 124 under the category of a communi-
cation made in official confidence. Therefore, the test referred to above would
create anomalies in practice, and theoretically also it is not sound, there being
o logical basis for an assumption that the absence of the element of judicial
process implies the presence of the element of confidence.

66.21. 1n this connection, we may quote what viscount Dilhorne observed
in Norwich Pharmacal Co. v, Customs Commissioner'—

“1 do not accept the proposition that all information given to a
government depariment is to be treated as confidential and protected from
disclosure, but I agree that information of a personal character obtained
in the exercise of statutory powers, information of such a character that
the giver of it would not expect it to be used for any purpose other than
that for which it is given, or disclosed to any person not concerned with
that purpose, is to be regarded as protected from disclosure, even though
tiere is no statutory prohibition of its disclosure”.

V. RECOMMENDATION

Recommendation. 66.22. In the light of the changes needed in the section as discussed in this
chapter, we recommend that section 124 should be revised as under :—

“124. (1) No public officer shall be compelled to disclose communi-
cations made to him in official confidence, other than communications
contained in unpublished official records relating to any affairs of State,

“when the cowrt considers that the public interests would suffer by the
disclosure.

{2) Where a public officer who is a witness is asked a question which
might require the disclosure of any such communication, and he objects
to answering the question on the ground that the public interesis would
suffer by its disclosure, the court shall, before rejecting his objection, as-
certain from him, in chambers, the nature of his objection and reasons
therefore,”

6623, We should note that this recommendation ig subject to reservation by

two Members—Shri Dhavan and Shri Sen-Verma., The réservalion made by

them in regard to section 123 applies to section 124 also, since both the sec-
tions are concerned with injury to the public interest.

INorwich Pharmacal Co. v. Customs Commissioner. (1973 2 All. ER, 943 (HLJ).
YParas 669, 66.10 and 66.17, supra,



CHAPTER 67
INFORMATION AS TO OFFENCES—SECTION 123
I, INTRODUCTORY

67.1. The disclosures of matters injuricus to public interest in general has
been discussed so far. A particular species of matters involving the public
interest is dealt with in section 125. Under section 125, no Magistrate or
Revenve Officer or Police Officer shall be compelled to say whence he got any
information as to the commission of any offence, and no Revenue officer shall
be compelled to say whence he got any information as to the commission of
any offerice against the public revenue.

“Revenue Officer” in this section means any officer employed in or about
the business of any branch of the public revenue.

67.2. The principle underlying the section is this. While it is perfectly right
that all opportunities should be afforded to discuss the truth of the evidence
given against a prisoner, on the other hand, it is absolutely essential to the
public welfare, that the names of parties who give information should not be
divulged ; for otherwise,—be it from fear, or shame, or the dislike of being
publicly mixed wp in enquiries of this mature,—few men would choose 10 as-
sume the disagreeable part of giving or recelving information respecting of-
fences, and the consequences would be that many great crimes would pass un-
punished.! For the same reason, counsel for the defence is not entitled to
elicit from a witness for the prosecution that he is a spy or informer.?

67.3. While the principle may be taken as sound in a broad sense, it must
be noted that the rule is enacted in the section without any express limitations.
The source of information may be a very material fact in the proceeding in
question, and yet the section makes no exception. The broad question to be
considered then, is whether it is absolutely essential that the section should be
retained with its -present broad sweep, or whether some exceptions should be
created, in the interest of justice, to meet hardshipe which are likely to be
caused in practice, to which we shall presently advert. Before discussing those
hardships, let us have & look at the (i) previous law in India, and (ii) the
Englisb law. The previous law was much narrower than the present section,
and so is the present English law, as will be evident from the ensuing discus-
sion :

1I. PREVIOUS LAW

67.4. Before the passing of the Act, the law in India was narrower than
what it is under the section. It was held® by the Calcutta High Court that the rule
which Iaid down that a witness cannot be examined about the information given
by him to the Government for the discovery of offender, was confined to offences
against the State or breach of revenue laws. The propositions so laid down would
seem 1o be in accord with the English law as was understood at thar timet

Woodroffe, Evidence Act (1941} referving to Taylor, Ev,, 8. 841, R. v. Hardy, (1794)
24 How, St. Tr., 808, 816; Home v. Bentink, 2 B. & B., 162; Hennesay v. Wright, 21
QBD. 509. -

Ydmrita v. R.. (1815 LLR. 42 Cal. 557. -

Mn re Mohesh Chandra, 1810, 13 Weckly Reports, 1, 10, {Calcutta).

iReg. v. Richardson, 1863, IF, & F., 693, see parn. 6756, infra,
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INI. ENGLISH LAW

67.5. This matter is usvally discussed under the head of informer's privilege.
The “informer's privilege” is recognised in England also but the privilege' is
not absolute or unlimited. The channel of communication of detection of a crime,
it is said, is exempt from disclosures, but the privilege is stated to be subject to
the consideration that no injustice is caused to the accused. That the identity
of police infcrmetrs must, in the public interest, be kept secret, is not disputed.?
But the consideration of justice, referred to above, prevails, In Rogers, v.
Secretary ¢f Siate? for example, Lord Simon of Glaisdale observed:

“Sources of police information are a judicially recogpised class of evi-
decene excluded on the ground of public policy “unless their production is
required to establish innocence in a criminal trial™

Although Lord Simon’s observations speak merely of establishing innocence,
some carlicr cases state the limitation in wide terms.

Lord Esher M. R, in Marks v. Beyfus® observed that if, upon the trial of
a prisoner, the Judge should be of opinion that the disclosure of the name of the
informant was necessary or right in order to show the prisoner’s innocence, then,
one publc policy is in conflict with another public policy, and that which says
that an innocent man is not 1o be condemned when his innocence can be proved is
the policy that must prevail. Lord Esher was dealing with one aspect of injustice,
but the scope of the limitation is wider.

Reging v. Richardson® furnishes an example, It was an indictment for
administering poison with intent to murder. The police had, in consequence of
certain information, found the bottle containing the peison in a place used by
the prisoner — a maid servant. It was held, that the police were bCund to dis-
close from whom they had the information. The disclosure was compelled
because the court found it material to the ends of justice,

Then, in Hardy's case’ the following question was put to a wilness: “How
came you to go there?” (to the seditious meetings). He replied, “I was sent by a
gentleman”, He was asked, “By whom?” This question was objected to, and
Eyre, CJ., said, “He has said what is proper and material for the purpose...,.....
I do not think it is proper;” and the question objected to was withdrawn. Another
witness was afterwards asked, without objection, whether he gave the information
to a magistrate; which he answered in the negative. The next gquestion was;
“Then to whom was it?” This was objected to by the Attorney-General, who
said, he could not see what it had to do with the justice of the case. Eyre, CJ.,
said, “It is perfectly right that all opportunities should be given to discuss the
truth of the evidence given against a prisoner; but there is g rule which has
universally obtained, on account of its importance to the public for the detection
of crimes, that those persons who are the channel by means of which that detec-
tion is made, should not be unnecessarily disclosed, If it can be made to appear
that really and truly it is necessary, for the investigation of the truth of the case.
that the name of the person should be disclosed, [ should be very unwil!ing_ ]

oy

stop it

\Marks v. Bevius, (1890) 25 QB.D. 494 (C.A).

tRoggers V. Secretary of State, (1972} 2 All. ER. 1057 (HL.).
SRogers v. Secretary of State, (1972) 2 All. E.R. 1057 (H.L}).
‘Emphasis guppiied.

$\Marks v. Beyfus (1890) 25 Q.B.D, 494, 498,

*Regina v. Richardson (1863) 3 F. & F. 693 Susses
Hardy (1794), 24 St. Tr. 751

*Emphasis supplied.

Spring Assizes (Cockburn C. JJ.



689

67.6. There is, in the English case law, sufficient material for taking the
view that the privilege relating to information concerning an offence originated

in regard to malters of high state policy, that is to say, offences against the State
or the revenues of the State. In fact, the Reporters’s note to the case of Reg. v.

Richardson,' quotes the views of Greenlead, Tayor and Best, to the eliect thar the
privilege is confined to offences of a political nature.

We are referring to these authorities to show an important limitation on the
pr.vilege of the informer in England.

67.7. Finally, it may be mentioned that the Lord Chancellor announced® in
1962 that in future, in proceedings against the police for such maiters as malicious
prosecution or wrongful arrest, no claim to exclude evidence relating to the
justification for the conduct of the police will be made unless its disclosure would
reveal the name of a police informer.

We have so far considered one limitation of the privilege in England. The
second limitation should also be noted. The rule in England does not seem to

apply to a private prosecution.? *
IV. AMERICAN LAW

67.8. It will be possible to refer to only a few important features.

679, The privilege which protects from disclosures the identity of informers
is not applicable in all situations in the U.S.A. The United States Supreme Court

has said® that no fixed rule with respect to disclosure of the identity of an
informer is justifiable; that the problem is one that calls for a balanciag of the
public interest in protecting the flow of information against the individual's right
to prepare his defence; and that whether a proper balance renders noa-disclosure
erroncous musi depend upon the particular circumstances of each case, taking
into consideration the crime charged, the possible defgnce. the. possible signifi-
cance of the informer’s testimony, and other relevant factors.

There is authority for the proposition that once the identity of the informer
has been disclosed to those who would have cause to resent the comumunication,
the privilege is no longer applicable.

67.10. The privilege is also held to be inapplicable where, in claiming it,
the government seeks 1o avoid disclosure of the contents of a communication
from the informer, but, in fact, it appears that the contents of the communica-
tion will not tend to reveal the informer’s identity.

67.11. The most important limitation on the applicability of the privilege
of non-disclosure of the identity of an informer arises from the fundamenial
requirements of fairness. Thus, it is held that where the disclosure of an in-
former’s identity is relevant and helpful to the defence of an accused, or is
essential to a fair determination of the cause, the privilege must give way. In
the Scher Casef the Supreme Court said that “Public policy forbids disclosure
of an informers’ identity unless essential to the defence, as, for example, where
this turns upon an officers’ good faith.”

‘Reg. v. Richardson, (1863} 3 F. & F. 693 (Cockburn, C. J.).
ee (1962) 237 H.L. Deb. Cols. 1191-11931 (1962} Public Law, page 203.
YAttorney-General v, Brignt, 15 M. & W. 169.
Stephen’s Digest, Article 113,
SAnnotation in 1 L. Ed. 2d, 1998, 2001-2002
- VScher case, 305 US.A, at 254,

Position in US.A.
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67.12. Subject to important limitations, it is a general rule applicable in
the US.A. — applicable in civil as well as criminal cases — that the Govern-
ment is privileged to withhold from disclosure' (notwithstanding its relevance),
the identity of persons who furnish information relating to violations of law to
officers charged with enforcement of that law.

67.13. The privilege is founded wpon public policy, and seeks to further and

protect the public interest in effective law enforcement? 1t recognises the obliga-
tion of citizens to communicate their knowledge of the commission of crimes to

law enforcement officers, and by preserving their annonymity, encourages them
to pertorm that obligation. The pr.vilege is designed to protect the public
interest, and not to protect the informer.

67.44. In the United Stutes, the leading case on the subject is Reviaro?
In that case, the Supreme Court stated that the purpose of the privilege is the
furtherance and protection of the public interest in effective law enforcement.
The theory is that if persons desirous of assisting law enforcement are constantly
threatened with exposure of their identity, the utilisation of informants would
virtuaily disappear. From the statements and discussions contained in the
various text-books and in the literature on the subject, it would appear that in
this context, by the ‘informant’ is meant a professional informer. In olher words

an informant is a person who regularly supplies information to the law enforce-
ment agency and who is compensated in some form for the furnishing of the

information. The emphasis is on the paid informant, of the quasi criminal
supplier of information—-the paid informer receives money while the lateer is
compensated not in cash but by premises of immunity or of lessened charges oe
punishmznt.  Wigmore has described the privilege in these words*: —

“A genuine privilege, on fundamental principle must be recognised for
the identity of persons supplying the government with information concern.

ing the commission of crimes, Communications of this kind ought to receive
encouragement. They are discouraged “if the informer’s identity is dis-

closed, Law enforcement officers often depend upon professional informers
to furnish them with a flow of information about criminal activities.”

67.15. In many States in the U.S.A., the statutory provision requires the
court, in effect, to balance the interests of the competing parties. Thus, the

Californja Evidence Code® allows the privilege if disclosure of the identity of the
informer is not in the public interest—in other words, if the need to preserve the

confidentiality of the identity outweighs the necessity for disclosure in the interest
of justice, :

67.16. 1t would appear that one method® of placing the competing interests
in proper perspective is a review of the informant’s disclosures by a magistrate
in order to determine the question whether revealing his identity is necessary. This
method has bzen held to be constitutional,’! and is generally favoured.

iAnnotation in 1 L. Bd. 2d. 1993-2000.

tAnnotation in 1 L. Ed. 2d. 1998-2000.

sRevigro v, 1.5, (1957) 453 U. §. 53,

iJohn H. Wigmore, Evidence (Roston; Little, Brown, 1961), Sect, 2374 & a Emphasia
added.

tSection 1041 a {2), California Evidence Code.

tAn illustration of this method will be found in Mc Crav v. linols. (19%6T) 38 US.
300.
1A{c Crav v. Rlinols, (1967) 386 1U.5. 300.
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V. NEED FOR CHANGE

67.17, We now revert to a consideration of the Indian Law and we cannot Need for change

help the comment thai the section states the rule too widely and overlooks cer-
tain important limitations which ought to have been taken note of,

1f regard be had to the limitations recognised in the U.S.A. and in England
as set out in the above discussion, it seems that the Indian Law is more stringent
than the rule in these couniries. That in itself is not a ground for changing the
law: but it shows that the limitations cause no harm in other countries, In our
view the existing section is likely to cause serious hardship in a few situations
For example, where a person takes civil proceedings for defamation or malicious
prosecution against another person who had given false information te the police
or a Magistrate, it would be impossible for him to prove an essential part of his
case—namely, that the defendant was the person who gave the information—if
disclosure thereof is not allowed.

Secondly, a person who wishes to prosccute another person for =aking a
false charge or for instituting false criminal proceedings' or for piving false in-
formation to a public servan{!, would find it difficult to prove that the person

against whom the prosecution is now filed took the initiative in making the false
charge or in instituting criminal proceedings or gave the false informa‘ion. unless
the rule contained in the section is relaxed.

We do not, of course, imply that in a suit for mancious prosecution, noth-
ing else is to be proved. There are other ingredients essential ‘o create liability:
but we are concerned, at the moment, with one feature which is essential. namely,
the giving of false information. In the proceedings to which we nave referred,
irremediable hardship would be caused if the provision prohibiting disclusure of
the information is enforced rigidly. The right to recover ~omnensation for
malicious prosecution or to take the other proceedings mentiined apove would
be rendered almost nugatory if the section is not relaxed.

67.18. We reed not go into the difficult question—in what cases g person
who gives false information to the police can be liable in dam: ees tor maticions
prosecution. It cannot be disputed that a person who gives fa.se intormation to
the police or the magistrate or other law enforcement officer may, # cerian
circumstances, be liable to such action, In Gaye Prasad v. Fhagar Singhf, the
argument that only a person who had made a formal complaint {0 a court counld
be sued for malicious prosecution, was rejected by the Privy Coancil 1o thees
terms:

“In India the police have special powers in regard to the investigation
of criminal ¢harges and it depends very much on the result of their investi-
gation whether or not further ings are taken against the person
accused.. If, therefore, a complainant does not go beyond giving what he
believes to be correct information to the police, and the police without
further interference on his part (except giving such honest assistance as
they may require), think fit to prosecute, it would be improper to make him
responsible in damages for the failure of the prosecution. But if the charge
is false to the knowledge of the complainant; if he misleads the police by
bringing suborned witnesses to support it; if he influences the police to
assist him in sending an innocent man for trial before the Magistrate—it
would be equally improper to allow him to escape liability because the
prosecation has not, technically, been conducted by him.”

iSection 211, Indian Penal Code.
Section 182, Indian Penal Code.

[P.C')Gaya Prasad v, Bhagat Stngh, (1908) 35 Indian Appeals 189; LL.R. 30 All. 5235, 533

in Indisn law.
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Decisions of High Courts make it clear that' the defendant is liable if the
prosecution was by the police for the State ar his instance and on his
informution.

67.19. Ia determining the liability for malicious prosecution, an important
question to be considered is, who is the real prosecutor. The defendant’s con-

duct before and during the trial will be material in deciding it?, This is a question
of fact’, and the onus is on the plaintiff to prove the affirmative, The point to

be made is that if the plaintif wishes to sue for malicious prosecutior, the

name of the informant would be a very material circomstance and the non-
disclosure thereof would constitute a sericus obstacle, This hardship in itself

is, again, not a conclusive argument against the privilege. But it can legitimately
be taken into consideration.

67.20. To draw an illustration from an Orissa case,! it was held relying on
the case law. that if the defendant gives information of the commission of a
cognizable offence and pames the accused in that report, in consequence of which
a charge-sheet is filed by the police after investigation against the persons mren-
tioned in the information, it can be said that the defendant is the prosecutor. In
that case, the defendant also attended the hearings on some dates, but the High
Court did not rely merely on that fact, and expressly dissented from an earlier
ruling' where the proposition was enunciated that the mere giving of fafse
information cannot give a cause of action to the plaintiff in a suit for malicious
prosecution,

It would thus appear that in the very interests of law enforcement, a false

information should not be protected from disclosure — since its disclosure would
really encourage law enforcement — i.e. the enforcement of remedy of malicious

prosecution — in the situation discyssed above.

Possible alter- 67.21. If the hardship likely to be caused in certain cases, as explained
natives. above. is to be removed or reduced, there are several alternatives, as follows :—

(i} The scope of the section could be limited to offences against the Stats
and offences against the revenue ~ which was the previcus law in
India.t '

(ii} Suits for damages or malicious prosecution or defamation or prosecy-
tions for making a false charge may be excluded from the prohibition
imposed by the section.

(iii) The court may be given a discretion to dispense with the requirements
of the section in the interests of justice. _

Alternative () may perhaps be considered radical. In that case, either the

second oOr the third alternative should be comsidered. On the merits, in our
opinion, the third alternative is the best, because, while leaving the mattér elastic,

Ya} Amaldar v. Sabhajir, A.LR. 1963 All. 580;

(b) Nitya Nanda v. Binayak, ALR. 1955 Qrissa 129

(¢} Mohan Singh v. Bhirgunath, ALR. 1952, Pt. 283;

(d) Ucho Singh v. Nageshar Prasad Singh, ALR. 1956 Pat 285

%a) Radha Krishna v. Kedar Narh, (1924) LLR. 46 All, 8135;

(b} Rishabha Kumar v. Sherma, ALR. 1961 M.P, 329, 330.

Ya) Lakshmojirao v. Venkatappaish, ALR. 1966 AP. 292;

(b) Jagoendra v. Lingraj, ALR. 1970 Orissa 91, 94, para 7.

\Nita Nand v. Vishnu Sahal, A1R. 1955 Orr. 129, 132, 133 (Marasimhan and P. V., B.
Rao JI).

SRadhu v. Dhandu, AJLR. 1953 Orr, 56,

'See parn. 57.4, supra



693

it will ensure that the privilege is relaxed only where the interests of justice so
require. Such a relaxation would not be in conflict with the principle underlying
the section. A person honestly — even mistakenly — giving information of an
offence should have nothing to fear by such disclosure, At the same time, a
person dishonestly giving false information does not deserve protection where the
person aggrieved by his conduct wishes to pursue his lawful claim for com-
pensation.

VI. RECOMMENDATION

67.22. For the reasons stated above, we recommend that the following
exception should be inserted in section 125:

Exception :—Nothing in this section shall apply where it appears to the
court that the giving of the information is a fact in issue on which the liabi-
lity of a party depends or is otherwise a material fact, and the court, for
reasons 10 be recorded ang in the interests of justice, directs the disclosire
of such information by the Magistrate, Police Officer or revenue Officer.”

Recommendation.
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CHAPTER 68
LEGAL PROFESSIONAL PRIVILEGE—SECTIONS 126-129

I. INTRODUCTION

68.1. In our introductory observations about privileges, we referred to the
aspect of relationship and stated that, in general, when the law recognises
a privilege, it does so on a consideration of public policy for the proper function-
ing of a relation, This aspect of relationship assumes prominence in a group of
sections (scctions 126 to 129), dealing with what is commonly known as legal
professional privilege. This expression does not quite accurately indicate the
nature of the privilege. The privilege is not of the legal profession, but of the
client. However, it does arise out of the professional relationship.

68.2. It is necessary to deal with the aspect of confidence when discussing
this privilege. In law, a confidential relationship does not, in itself, create a
privilege in recard to disclosure by way of evidence in a court of law. Where
a communication is made in cornfidence, and the confidence is regarded as ome
deserving of legal protection, the legal remedy against violation of the confidence
{where available) could assume one of several forms. There might be 2
contractual action permitted by the law, for breach of the confidence; there
might. in some cases, be the possibility of an injunction being granted by the
court; and there might even be criminal prosecution® if the violation of the
confidence is punishable by a specific statutory provision. But the fact that
cenfidence js protected in certain respects, doss not necessarily mean that the
communiration made in confidence will be protected from disclosure in a court
of law. Tor that purpose, specific rule in the law of evidence is required.

68.3. Which of the various remedies is allowed, is a matter of substantive
law. In order to distinguish the situation where the remedy is given by sub-
stantive law, from the situation where the sanction is contained in the law of

evidence, one must bear this aspect in mind.

68.4. Coming to fields other than the law of evidence. there is, in the first
place, the developing equitable doctrine that a man shall not profit from the
wrongful publication of information received by him in confidence. This doctrine,
said to have its origin in Prince Ailberst v. Strange,” has been frequently recognised
as a ground for restraining the unfair use of commercial secrets transmitted in

confidence.

During the development of the bill of discovery in equity, 2 number of
grounds of privilege from discovery came to be accepted?

68.5. These heads of privilege were reduced considerably in number by the
Civil Evidence Act. 1968. The notes to the Supreme Court Practice 1973,
volume 1, state the three main heads as extending only to documents with legal
professional privilege, documents tending to incriminate and documents privileged
on the ground that production would be injurious to the public interest. JIndeed,
in numerous cases in equity, it was accepted that the basis of the first two heads

10f section 40, Administration of Justice Act, 1970 {infra)
Ppsince Albert v. Stranpe, (1841) Mad, & G. 25.
'R. B. L. Prior, “Confidentiality’ (1975) New law Journal 920.
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of privilege was to be found in the “well-being of society”.! We are referting o
this aspect to show the origin of equitable relief in this field and also to show the
approach of equity. 8o far as legal professional relationship is concerned. there
is a broader basis.

In Cocn v. A. M. Clarke Lid.)' Negarry J., reviewing the authoritics, set out
the requirements necessary for an action based on breach of confidence to
suceeed :

“In My judgement three elements are normally required if, apart from con-
tract, a case of breach of confidence is to succeed, First, the information itself,
in the words of Lord Greene. M. R. in the Saltman case’ must have the neces-
sary quality of confidence about it. Secondly, that information must have been
imparted in circumstances importing an obligation of confidence. Thirdly, there
must be an unauthorised use of that information to the detriment of the party
communicating it.”

68.6. The law has shown its determination to protect confidential informa-
tion in a number of recent cases in England. The majority of these cases have
been brought by the owner of the information himself to prevent its use by the
defendant to his financial or commercial benefit. Therefore, in some of these
cases,’ the court has required, as a condition to granting relief, some detriment
to the third party. The detriment, whether expressly required or not, would in
all cases, save for exceptional cases like Prince Albert v. Strange! be tangible
in form. Sometimes, in these cases, there is a contract which may be said to
have been broken by the breach of confidence, but it is clear’, that the doctrine
applies independently of contract.®

68.7. There may be an implied contractual relationship imposing an
obligation of confidence. Unlike the ordinary debtor and creditor relationship,
that of bank and customer entails an implied contractual duty on the banks to
ensure that confidentiality concerning the condition of customers® accounts is
maintained.’

Incidentally, in England, it is an offence by statute to unduly publicise the
existence of any debit with the object of concerning the debtor to pay.” The
offence is labelled as the offence of “onlawful harassment”,

68.8. These cases mainly concern business. It is not until the decision in
Argyll v. ArgylP! thar the principle of protecting confidential communications by
an independent action was applied to domestic secrets, such as those passing
between husband and wife during marriage, It was held in that case that the
plaintiff wife could obtain an order to restrain the defendant husband from com-
municating such secrets, and the principle is well expressed in the headnote in
the official Law Reports.

ISouthmark Water Co. v. Quick, 3 Q.B.D. M7.
IISee infra.
A. M. Clarke Ltd., (1969 R.P.C. 41, 47, referred in 4. G. v. Jonathan,
ll975) 3 AII E.R. 484,

‘Saltman Engineering v. Campbell, (1963) 3 All. E.R. 413, 415.
$oco v. A. M. Clark (Engincers) Lid,, (1969) RP.C. 41 (Megarry, 1).
SPrince Albert v. Strange, 2 De G, & Sm, 652.
"Saltman Engineering v. Cambell, (1903) 3 All, E.R. 413,
Seo—

(a) A. G. v. Jongthan (1975) 3 All. ER. 4384, 4594,

(b) Re x, (1975) 1 All. E.R. 697.
YRelvin Williams, “Privacy and the Private Bank”, (1974) New Law Journal &12.
""Saction 40, Administration of Justice Act, 1970 (Eng,).
Ugrpylt v. Argyll, (1965) 1 All. ER. 611, (Ungoed Thomas 1.}.

45--131 LAD/ND/7?

Types of cases.
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............ a contract or obligation of confidence need not be express
but could be implied, and a breach of contract or trust or of faith could
arise independently of any right of property or contract. ....... and that the
court in the exercise of its equitable jurisdiction, would restrain a breach of
confidence independently of any right at law”,

68.9. This extension of the doctrine of confidence beyond commercial
secrets has never been directly challenged, and was noted without criticism by
Lord Denning M. R. in Fraser v. Evanas.!

Incidentally, we may mention that some protection is afforded to correspon-
dence without prejudice.!

IT. RATIONALR

68.10. et us now examine in brief the rationale of legal professional
privilege. A communication made to a legal adviser is certainly made in confi-
dence. and ir almost all countries some kind of protection or other has been
afforded to such communications, even in regard to their disclosure in a court of
law. But this does not mean that the privilege rests on the confidence itself,
because there are certain requirements to be satisfied which we shall consider
presently.

68.11. Though leeal professional privilese has been said® to be based on
the necessity of securing full and unreserved intercourse hetween the adviser and
the advised. this would not be a complete statement of the true position. As has
been pointed out! this statement obviously presnnposes some other basis, he-
cause the nccessity of complete confidence may also exist when the advice is
financial. and yet communications between, sav, a banker and customer are not
privileged apainst disclosure in a court of law. There is, of course, a statutory
provision refating to the production of Bankers’ books, but that confers no
privilege as such. Tt relates to the method of proof.

Tt has. therefore. heen explained® tha® the nrivileze for communications bet-
ween solicitor and client rests ‘not upon the confidence itself, but upon the
necessity for carrving it out”; and this necessity is not usually regarded as extend-
ing to the confidence reposed in members of other professions.

The philosorhv underlving the exemption from disclosure of privileged® com-
munications is well stated in Anderson v. Bank of British Columbia! a case
relating to the nrofessional relationship of lawyer and client. The court speaking
through Jessel M. R.. said:

“The object and meaning of the rule is this: That as. by reason of the
complexity and difficulty of onr law. ltieation can only be nroperly con-
ducted by professional men. #t is ahsolutely necessarv that a man, in onder
to prosecute his richt or to defend himeelf from an improper claim. should
have recourse to the assistance to professional lawyers, and it bhelng s
absohrtely necesearv, # is equally necessarv. to use a vulear phrase. that he
shantd he able to make a clean breast of it to the centleman whom he
consults with a view to the prosecution of his claim, or the snbstantiating of

Wraser v. Evanar (19600 1t AN, BER. & 10, 11,
Mee section 23

. "';’%rm?er v. National Provivcial and Union Rank of England. (1924) 1 Kings Bench

‘3. D. Nokes. “Professfonal Privilese™ (1950Y 66 Law Quarterly Review 88,
ERrissell w. Jackean (1951 G Hare 387, 391 MMumer, v.).

Nokes. “Professinnal Privilece®. (1950 66 1.0 R, 471, 475,

TAnderson v. Bank of British Columbia, (1376 LR. 2 Ch. D., 644, 649,
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his defence against the claim of others; that he should be able to place un.
restricted and unbounded confidence in the professional agent and that the
communications he so makes to him should be kept secret, unless with his
cousent (for it is his privilege, and not the privilege of the confidential agent).
that he should be enabled properly to conduct his litigation. That is the
meaning of the rule.”

68.12. There is also the moral aspect, namely, that a -professional legal
adviser would hardly find it consistent with his profession io disclose what was
communicated to him by the client. Wigmore comes to the hear; of the matter
vhen he states':

“The consideration of ‘treachery’, so inviting an argnment for Bentham’s
sarcasms, is after all not to be dismissed with a sneer. The sense of trea-
chery in disclosing such confidence is impalpable and somewhat speculative:
but it is there nevertheless, ......... If the counsellors were compellable to
disclose, “‘No man... of a noble or clevated mind would stoop w such an
employment.’ Certainly the position of the legal adviser would be a diffi-
cult and disagreeable one: for it must be repugnant to any honourable man
to feel that the confidences which his relation naturally invites are liable at
the opponent’s behest to be laid open through his own testimony. He can-
not but feel the disagreeable inconsistency of being at the same time solicitor
and the revealer of the secrets of the cause. This double-minded aftitnde
would create an unhealthy moral state in the practitioner. Its concrete
impropriefy could not be over balanced by the recollection of its abstract
desirability. If only for the sake of the peace of mind of the ccunsellor, it
is better that the privilege should exist.”

68.13. As Judge Wyzanski has observed, “It is in the public interest that
the lawyer should regard himself as more than a predictor of legal consequences.
His duty to society as well as to his client involves many relevant social, econo-
mic, political and philosophical considerations.”

68.14. In the USA. the Altorney and client privilege is recognised as
having a common law origin, and the basis of the privilege was thus stated in a
case which arose in California®

“The privilege is given on the erounds of public policy in the belicf that
fhe benefits derived therefrom justify the risk that unjust decisions may
sometimes result from the suppression of relevant evidence. Adequate legal
representation in the ascertainment and enforcement of rights or the prose-
cution or defence of litigation compels a full disclosure of the facts by the
client to his attorney. Unless he makes known to the Jawyer all the facts,
the advice which follows will be useless, if not misleading: the law suit will
be conducted along improper lines, the trial will be full of surprises............

Unless the client knows that his lawyer cannot be compelled to rcveal what

is told him. the client will supress what he thinks to be unfavourable facts.”

68.15. The rule which places the seal of secrecy’ upon communications
between client and attorney ie founded upon the necessity, in the inferesy of
administration of justice, of the aid of persons having knowledge of the law and
skilled in its practice, which assistance can only be safely and readily availed ofl
when free from the consequences or the apprehension of disclosuret

Wigmore, cited by Lonisell ete. FEvidence and Proof {1972), paze 169.
3¢y and Country of son Francifseo v. Superior Court, (1951) 31 Cal, 2d 227 (Cali-

fo nia).
Note “Attorney Client Privilege™ (1965 74 Yale L.J. 539, 545, foot note 36,

403 sHunt v. Blackhurn, (1888} 128 U.S. 464, 470, decree made absolute, (1889) 131 US.
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Other purposes for the privilege have been suggested, e.g. regard for human
dignity and inviolate personality,! deference to strong sentment of loyality attach-
ed to attorney-client relationship,? and the duty of fidelity.*

In the early history of the privilege, its purpose seems to have been to pro-
tect the attorney’s oath and honour.*

Thus, a variety of considerations serve as the justification for the privilege,
and this seems to bear out Judge Wyzanski’s comment, mentioned above®

68.16. To sum up the points mentioned above, the privilege is fonnded
on the impossibility of conducting legal business without professional assistance,
and on the nccessity, in order to render that assistance effectual, of securing the
fullest and meost unreserved commimication between the client and his legal
adviser. Further, a compulsory disclosure of confidential communications is so
opposed to the popular conscience that it would lead to frequent falsehoods as
to what had really taken place. It is guite immaterial whether the communica-
tions relate to any litigation commenced or anticipated: it is sufficient it they
pass as professional communications in a professional capacity; if the rule were
so limited, no one could safely adopt such precautions as mighi eventually
render any proceedings successful or all proceedings superfloous.’

MI. SECTION 126 — PRINCIPLE AND SCOPE

68.17. So much as regards the rationale of the privilege. We now come
to the sections proper. So far as the disability of the lawyer is concerned, the
principal section is section 126. This is how the operative part reads — -

*126. No barrister, attorney, pleader or vakil, shall at any time be
permitted, unless with his client’s express consent, to disclose any commauni-
cation made to him In the course and for the purpose of his employment as
such barrister, pleader, attorney or vakil, by or on behalf of his client, or to
state the contents or conditions of any document with which he has become
acquainted in the course and for the purpose of his professional employment.
or to disclose any advice given by him to his client in the courss and for
the purpose of such employment.”

Under the proviso to the section, nothing in this section shall protect from
disclosure—

“(1) Any such communication made in furtherance of any jllegal
purpose;

1Gardner, “A-Re-evaluation of the Attorney-Client Privilege” (1963) 8 Villanova Law
Rev. 279, 308, 316, 511, 519, cited in the note “Attorney Client Privilege™ (1965) 74 Yale

1.J. 539, 545.

IMa Cormick, Law of Evidence (1954), page 182, cited in the Note “Attorney-Cliont
Privilege™ (1965) 74 Yale 1.3, 539, 545,

Radin, “The anﬂege of Confidontial communication between lawyers and client”,
(1928}, 16 "Calif. Y. Rev. 487, 492, 497.

‘Wigmore Vol 8§ Article 2290, cited in Note, “Attorney Client Privilege™ (1965) 74
Yale L. J. 539, 545, footnote 36 o

Sfudge Wyzanski, quoted supra.

%a) Grenough v. Gaskell, 1 M. & K. 103;

(b) Lyell v. Kennedy, 9 App. Cas. 85;

(¢) Holton v. Corporation of Liverpool, 1 M. & K, 9%;

(d) Goldey v. Richards. 19 Beav. 404;

(¢} Ex parte Campbell, S Ch. App., 705,

(D) Framji Bhicaji v. Mohansing Dhansing, (1893) LL.R. 18 Bom. 263;

() Southward Co. v. Quick, 1 Q.BD. 317.

(h} (}lv{'und}e;shaw Bezonfl v. New Dhurumsey, ete. Co., (1880} ILR 4 Bom. %7
est
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(2) Any fact observed by any barrister, pleader, attomey or vakil, i
the course of his cmploymeni as such, showing that any crime or fraud has
becn committed since the commencement of his employment.”

It is made clear that it is immaterial whether the atlention of such barrister,
pleader, attorney or vakil was or was not directed to such fact by or on behaif of
his client.

1t is also made clear (vide the Explanation) that the obligation stated in this
section continucs after the employment has ceased.

Lhere are three illusirations appended #o the section., —

“(a} A, a client, says to B, an attorney — “I bave committed forgery,
and wish you to defend me.”

As the defence of a man known to be guilty is not a criminal purpose,
this communication is protected from disclosure.

(b) A, a clienl, says to B, an atiorncy — “I wish to obtain possession
of property by the use of a forged deed on which 1 request you o suve.”

This communication, being made in furtherance of a criminal purpose,
is not prolected from disclosure.

{c) A, being charged with embezzlement, retaios B, an attomey, io
defend him, In the course of the proceediogs, B observes that an entry has
been made in A’s account-book, charging A with the sum said (o have been
embezzled, which entry was not in the book at the commencement of his

employment.

This being a fact cbserved by B in the course of his employment show-

ing that a fraud has been committed since the commencement of the pro-
ceedings, it is not protected from disclosure.”

Sections 127 and 128 contain certain supplemental provisions. Sectiom 129
deals with the client’s privilege.

68.18. 1t is to be noted that sections 126 to 128 which apply when the
legal adviser or his clerk etc. is interrogated as a witness, do not make a distinc-
tion beiween a party to a suit and a witness. Section 129, which applies when
the client himself is interrogated also applies whether such client be a party to
the case or not; of course, it is only communications which have passed between
8 person and his legal professional adviser that are privileged.

The rule is established for the protection not of the legal adviser, but of the
client, and the privilege, therefore, may only be waived by the latter.!

68.19. The question how far legal professional privilege can be lost by &
third party learning of a confidential communication or ¢btaining a confidential
document was raised in Engiand in the controversial decision in Butler v. Board
of Trade!* The plaintiff in that case sought a declaration that the Board of
Trade was not entitled, in criminal proceedings in which the plaintiff was the
accused, to adduce in evidence a copy of a privileged letter from his solicitor.
Goff ], held that though there is no privilege as regards copies of privileged
documents, there is jurisdiction to restrain tbe production of such copies because

15ee section 128,

3Burler v. Board of Trade, {1971) Ch. 680.

See—
(a) C. Tapper, “Privilege and Confidence” (1972} 3% M.LR B3;
(b) Heydon in (1974) 37 Modern Law Rev, 201,

Scope nd waive.

Third parties.

L
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they contained confidential information, at least in private prosecutions and civil
litigation, In public prosecutions, however, the interests of the State prevail
over the individual's property interests, so that then the documents must be
disclosed.

In India, since the law is codified, third parties can be compelied to disclose
communications overheard by them,

1V. SECTION 126—THE EXCEPTION FOR ILLEGAL PURPOSE

Exception fot 68.20. The attorney-client privilege has always been subject fo the

illegal purpose.  qyalification that protection is denied to communications wherein a lawyer’s
assistance is sought in an activity which the client knows to constitute a crime
or tort.' This is sometimes called the “future crime or tort” exception. In
England, the exception is sometimes described in narrow terms as confined to
“criminal activity”; but, it is generally understood that ihe exception covers all
illegal activities.®

68.21, Sometimes, however, it may be difficult to apply the exception very
strictly.  If, for example, a client is engaged in a continuing offence, a statement
of his intention to continue is necessarily inseparable from a confession of past
conduct.

68.22. In Gartside’, the proposition is enunciated that there are some confi-
dential communications which should not be protected by the courts. In this
case the plaintifi’s clerk had taken documents which, he alleged, showed fraudu-
lent transactions on the part of the plaintiffs. On the question of the conﬁden-
tiality of the documents, Wood V. C. said;

“You cannot make me the confident of a crime or a fraud, or be entitled
to close up my lips upon any secret which you have the audacity 10 disclose
to me relating to any fraudulent intention on your part: such a confidence
cannot exist.’™ .

There is thus a moral basis for the exception regarding crime or tort. There
can also be advanced a juristic reason. A legal adviser does pot undertake to
assist in illegal activities. He, on the other hand, is expected to act in further-
ance of the law.

68.23, In jurisdictions in which the privilege of a patient in regard fo
communications made by bim to his physician is recognised, that privilege is
also subject to the exception regarding activitics undertaken for a ctitningl on
illegal purpose. For example, the patient’s privilege does not cover a request to
procure narcotics illegally.

68.24. In England, the rule that communications in furtherance of fraud or
crime are not protected,’ is subject to the rule that there must be some definite
evidence produced, or charge made, of fraud or illegality.”

Other evidenco re- 6825, In the US.A. the method adopted by the Uniform Rules of
$n to prove Evidence for invoking the “future crime or tort exception” is of interest. As
egal purpose.  po the attorney-client privilege, it provides,” “such privilege shall not extend......

!Garper, “The Crime or Fraud Exception to the Attorney-Client Privilege™ (1961), 47
American Bar Asscociation Journal 708.

2See “Future Crime or Tort Exception™ (1964} 77 Harvard Law Rev. 730, 736, 737.
Gartside v. Qutram, (1856) 26 L. 1. Ch. 113, 114,

*See also Distitlers v. Times Newsp. (1975) 1 Ali. E.R. 41, 48,

tR. v. Cox, 14 Queens Bench Division 153,

SBullivant v. Atiorney General of Victoria, {1901) A.C, 106.

"Uniform Rules of Evidence 26(2).
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“to a communication if the fudge finds that sufficient evidence, aside from ihe
communication, has been introduced to warrant a finding (of illegal purpose)
........................... ¥, The source of this procedure is the English case of

O’'Rourke v. Darbishire; in which the courr denied an application for a bill
of discovery, which merely alleged that communications between client and
solicitor were in fturtherance of a wrongful act, on the ground that “there must

by something to give colour to the charge . .. ... some prima facie evidence
that it has some foundation in fact.”

Later, the Supreme Court of the U.S.A. endorsed the rule in the context
of a dispute over the admissibility of juror testimony” but only a small
number of cases have beld rigidly to this requirement that a foundation for
the exceplion be laid solely in extrinsic evidence,

V. SUGGESTED NEW EXCEPTION

68.26. So much as regards the exception for illegal acts. Section 126 does
not iuake any exception for cases where the suit itself is between a person
and his legal adviser, or where a iegal adviser is prosecuted for an offence
against the client or vice versa. We are of the view that in such a case also,
the priviege should not apply for the following reasons;—

(i} the application of the privilege in such a case would shut out
essential evidence and no other evidence would be available, and

(ii) by taking such a proceeding, the client can be presumed to have
waived the privilege if the proceeding is by the client and for the
sake of mutuality, the same principle should be applied where e
proceeding is against the client.

This aspect does not seem to have received detailed attention in India.
But a simple illustration could be cited to show how the point could arise, ‘X’ a
client, gives instructions to his legal adviser for conducting certain litigation.
The litigation is decided against “X’, and ‘X’ files a suit against his legal adviser
for professional negligence in not conducting the case properly.

68,27, The defence of the legal adviser is that the instructions given by X
were not adequate, In such a case it may be necessary to communicate to
the couri the instructions given by the client, their exact purport and text
Under the existing section, however, this caunot be done.

68.28. Taking a converse case, where a client is sued by his legal adviser
for remuneration, the disclosure of communications made for the purpose of the
previous litigation may become necessary. In both cases, strict application of
the privilege would work hardship, and an exception should, therefore, be
made for such cases,

The following provision in the California Code* of evidence may be noted:
“S. 958. Exception: Breach of duty arising out of lawyer-client
relationship.

There is no privilege under this article as fo a communication relevant
to an issue of breach, by the lawyer or by the client, of a duty arising out
of the lawyer-client relationship.”

e

¥ Rourke v. Darbishire, (1920) A.C. 58], 604.
lark v. United States, (1933) 289 U.S. 1, 14,

589 "ee, e.2., United States v. Bob, 106 F. 2d 37 (2d Cir.), Cert. denied, (1939) 308 U.8.
Section 958, California Code of Evidence.

Section 126—
Proceedings  bet-
ween,  a n
and his legal ad-
viser — exception
for.
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The following comment is appended to the section quoted above:

“Comment . .. ... . . It would be unjust to permit a client either
to accuse his attorney of a breach of duty and to invoke the privilege to
preveni the attorney from bringing forth evidence in defence of the charge
or to refuse to pay his aftorney’s fee and invoke the privilege to defeat
the attorney™s claim. Thus, for example, if the defendant in a criminal
action claims that his lawyer did not provide him with an adeguate
defence, connuunications between the lawyer and client relevant to that
issue are not privileged. See People v. Tucker, 61 Cal. 2d 828, 40 cal,
Rptr. 609, 395 p. 2d 449 (1964). The duty involved must, of course, be
one arising out of the lawyer-client relationship, e.g., the duty of the lawyer
1o exercise reasonable diligence on behalf of his client, the duty of the
lawyer 10 care faithfully and account for his client’s property, or the clients’
duty 1o pay for the lawyer’s services.”

VL SECTION 126—DOCUMENTS

68.29. 1t is necessary now to refer to that part of section 126 which deals
with documents, The gist thereof is that a legal professional adviser is not
permitted to disclose the contents of docuwments with which “he became
acquainted” for the purpose of, and in the course of, the professional relation-
ship. Now, there is a dictum in a Gujarat case' that “The protection against
production or disclosure, however. does not extend to apy vriginal document
which might have come into the possession of the advocate from his client.”

This is followed by the observation—*“The advocate is but the agent of the
client to hold the document, there is no reason either on principic or authority

on which the advocate can refuse to produce the document.”

68.30, In the Gujarat’ case, a letier reccived from the State Government
by the complainant, which was in the possession of the advoacte of the accused,
was the subject-matter of dispute, the letter being of material importance in the
present prosecution for defamation. The precise question before the court was
whether section 94, Cr. P. C. 1898 {power to issue a search warmant), could
apply 1o the document, and that question was answered in the affirmative. This
was on a construction of section 94, which contained no exception for section
126, Evidence Act. This conclusion as to the scope of section 94 need not be
questioned. Section 94 has not been construed to apply to the accused, whether
it excludes the lawyer, we need not discuss.

But the dictum that section 126 does not seem to extend to any original
docurent which might bave come into the possession of the advocate does not,
with respect, appear to be consistent with the express language of section 126.

68.31. In the Evidence Act, the section relevant to mere production of a
document, is section 162, and, a document in respect of which there is any
objection must, nevertheless, be produced; that section expressly so provides. It
is for the court to determine the objection—a rule whick applies as much to
a document privileged under section 126, as to any other. '

6832, A Madras case® on section 94, Cr. P. C, also contains a similar
dictum as to the scope of section 126. The document in question was a letter
written by accused 1 to accused 6 and in the possession of the counsel for
accused 6. The High Court observed—"Prima facie, those letters are not

1Chundubhai v. The State, AR, 1962 Guj. 290, 293, Paragraph 3 (P. N. Bhagwali, ).}
3Public Prosecutor v. M, 5., AJLR. 1939 Mad. 914 (Lakshmana Rao, X.). :
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privileged communications by accused to his lawyer under section 126............ '
With respect. the dictum seems to go conirary to the plain language of the

section.

Since however, both the observations are obiter dicta, and since the words
of section 126 appear to be specific, we do not recommend any amendment on
this point.

68.33. As a matter of interest, however, we would like to note that in
England, “a solicitor cannot be compeHed to disclose the contents of docu-
ments (which are) professionally entrusted to him, and which he is gcquainted
with only by virtue of professional conduct”.' He is not permitied even to

dnclose the date when his client’s documents were entrusted to him* Nor can
he disclose the condition of the document when they were in his possession;

for example, whether they were stamped, indorsed, or bearing erasures.?

Of course, this does not allow the solicitor to withhold a deed which the
other side is ordinarily, in the course of things, entitled fo see, merely because
the solicitor had obtained it in the course of bis profession for the purpose of
the litigation,

What documents the opposite party is entitled to see is a subject governed
by the law of procedure. In general, a party is entitled to see docnments which
are essential for the case of the party desiring inspection.

"ln England, it is considered contrary to the interest of justice to compel
a litigant to disclose to his opponent before trial the evidence to be adduced
against him... ..., s0 10 do would give undue advantages for cross-
examination and lead to endless side issues; and would enable witnesses to be
tampered with, and give unfair advantage to the uascrupulous.” This principle,

which was laid down by Lindley, L. J. in Re Saachan,' has been applied by the
Court of Appeal in an interiocutory appeal, by the defendants in the case of

Brooks v. Prescott®

VIL. SECTION 126—SOME POINTS OF DETAIL

68.34. Section 126 does mnot speak of “comfidenticdl communications”.

while section 129 is so limited expressly. It has, however, been held® that
section 126 is also confined to private and confidential communications. Thus,

a communication made in the presence of a third person, or a communication
with a view to its being communicated #o the other party, is not privileged,” not
being confidential.

68.35. We shall now deal with a question of phrascology. In protecting
against the disclosure of communications made in professional confidence to
a legal practitioner by or on behalf of a client, section 126 uses the word
“employment” at several places. It scems to us that the word “employment”
is not quite appropriate to denote the relationship between a client and bis
legal adviser. We would prefer the word “engagement’, and recommend that it

should be substituted.

\Dwyer v. Collins, (1852) 7 Exchequer 639,

*Tourquand v. Knight, (1836) 2 M., & W. 798,

SWheatley v. Williams, (1836) 1 M. & W, 533,

\Re Strachan, (1395) 1 Ch. 439, 445, ciling Benbow v. Law, (1880) 16 Ch. D. 93.
Brooks v. Prescott, (1948) 1 All. ER, 907, 910, relying in particular on O'Coweke ¥.

Darbishire, (1920) A.C. 581, 605.

8Pranji v. Mohan Singh, LL.R. 18 Bom, 263, 271; Kali Kumar v. Raja Kumar, ALR.
1932 Cal. 148; LL.R, 58 Cal. 1379,

"Kali Kumar v. Raja Kumar, ALR. 1932 Cal. 148; LL.R. 58, Cal, 1379,

Position
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68.36. Another verbal point may be mentioned. In dealing with the
privilege regarding communications between a client and his legal adviser,
section 126 speaks of “barrister, attorney, pleader or vakil”. For brevity, it
may be desirable now to use the word “legal practitioner’—an expression used
in the Conpstitution. It may also be desirable to extend the provisions of this
section to persons who, though they cannot be regarded as legal practitioners,
tender professional advice in legal or semi-legal matters. Important illustrations
of these are chartered accountants who can practise as income-tax practitioners
and sales-tax practitioners, and also advise companies. It may be convenient
to frame a definition of legal practitioner so as to include such persons. We
recommend that the section should be suitably amended for the purpose.

VIII. RECOMMENDATION

68.37. In the light of the above discussion we recommend that section 126
should be revised as follows:—

“126. No legal practitioner'  shall, at any time, be permitted, except
with his client’s express consent, to disclose any communication made to
him in the course and for the purpose of his professional engagement, by
or on behalf of his client, or to state the contents or condition of any
document with which he has become acquainted in the course and for the
purpose of such engagement, or to disclose amy advice given by him to
his client in the course and for the purpose of such engagement :

Provided that nothing in this section shall protect from disclosure—~

(a) any such communication made in furtherance of any illegal purpose;

(b) any fact observed by any. !egaf practitioner in the course of his
engagement as such, showing that any crime or fraud has been
committed since the commencement of his engagement.

(c) any such communication when required to be disclosed in a suit
between the legal practitiomer and the client arising out of the pro-
fessional engagement or in any proceeding in which the client s
prosecuted for an offence against the legal practitioner or the legal
practitioner is prosecuted for an offence against the client, arising out
of the professional engagement,

Explanation 1—The obligation stated in this section continues after
the engagement has ceased.

Explanation 2.—In this section and in sections 127 to 129, the expression
‘legal practitioner' or ‘legal professional adviser includes any person wha
is, by law, empowered to appear on behalf of any other person before amy
administrative authority; and the expression ‘client’ shall be construed

accordingly.
Explanation 3—For the purpose of clause (b) of the proviso to this

section, it is immaterial whether the attention of such legal prqctin'oner was
or was not directed to such fact by or on behalf of his client.”

[Ilustrations as at present, with substitution of “engagement” f::.ur. employ-
ment in illustration (¢) and with substitution of legal practitioper for

attorney in all illustrations].

1See proposed definition, infra.
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1X. SECTIONS 127 TO 129

68.38. This takes us to section 127, which reads— Recommendation
_ . . to section 127.
“127. The provisions of section 126 shall apply to interpreters, and as fo

the cletks or servanis of barristers, pleaders, attorneys and vakils.”

The words “barristers, pleaders, attorneys and vakils” should be replaced
by “legal practitioners™,' and we recommend accordingly.

68.39. Section 128 reads— Resommendation
it o . . , : to section 128.
“128. If any party to a suit gives evidence therein at his own instance as To section

or otherwise, he shall not be deemed to have consented thereby to such
disclosure as is mentioned in section 126; and if any party to a suit or
procecding calls any such barrister, pleader, attorney or vakil as a witness,
he shall be deemed to have consented to such disclosure only if he questions
such barrister, attorney or vakil on matrers which, but for such question,
he would not be at liberty to disclose.”

The words “barrister, pleader, attorney or vakil” should be replaced by the
words “legal practitioner”, and we recommend accordingly.

Section 129 reads—

*129. No one shall be compelled to disclose to the Court any confi-
dential communication which has taken place between him and his legal
professional adviser, unless he offers himself as a wifness, in which case
he may be compeiled to disclose any such communications as may appear
to the Court necessary to be known in order to explain any evidence which
he has given, but no Gthers.’

It needs no change.

iCf. Recommendation as to section 126.
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CHAPTER 69

INCRIMINATING DOCUMENTS AND TITLE DEBTS —
SECTION 130 AND 131

I. INTRODUCTORY

69.1. Certain affairs of 2 man’s personal life may require special protection
for reasons of public policy. This may be so even though no professional
relationship is in issue. A privilege relevant to such affairs is created by section
130 in respect of two kinds of documents — title-deeds and incriminating- docu-
ments.  In its earlier half, the section provides that no wiitness who is mot a
party to & suit shall be compelled to produce his title-deeds to any property, or
any document in virtue of which he holds any property as pledgee or mortgagee.
lo is latler half, the section provides that no such witness shall be compelled
to produce any document the production of which mighi tend to criminate him.

In both cases, a written waiver is permissible— as is provided in the
following words — “unless he has agreed in writing to produce them with the
person seeking the production of such deeds or some person through whom he

<Jaims.”
Ii. TITLE DEEDS

69.2. 1L will be convenient to consider the two parts of the section
separately. The earlier half of the section, which enacts the rule that ¢ witness
who is not a party shall not be compelled to produce his title deeds’ to any
property, is derived from the English law. In English law, this rule was said
to be founded upon a consideration of the great inconvenience and mischief
which might result to individuals if they are compelled to disciose their titles by
the title dceds. The rule was, however, criticised by Cross, writing in_ 1958
(when the rule was in force), in these words®—

“It is doubtful whether a privilege of this nature ought to survive m
modern limes, although it is difficult to think of cases in which its contimued
existence can do much harm.”

The law on the subject has now been aitered in England by the Civil
Evidence Act, which abolishes the privilege in relation to civil proceedings.
The relevanl provision of the Act reads—

Abolition of certain privileges
16(1). The foliowing rules of law are hercby abrogated except in relation
o criminal proceedings, that is to say—
(b) the rule whereby, in any legal proceedings, a persen other than a
party to the proceedings cannot be compelled to produce any deed
or other document relating to his title to any land.”

It may be of interest to note that in India also, section 130 has been criticised
in these words'—-

“In England the law’s failure to protect title adequately by legisla_tion
and the inevitable risk which was thereby created for even bona fide titles

IThe expression “title deeds™ is used for brevity to cover documents of pledge and
mortgage as well.

¥Cross, Evidence (1958), page 244.

3Section 6(1)(b), Civil Evidence Act, 1968.

*Woodroffe and Amir Ali, Evidence (1959), Vol. III, page 1530.
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furnished a sofficient explanation, if not a justification. But under a system
of compulsory public registration in such privileges there is neither necessity
not utility.”

69.3. In our view. there is considerable force in this criticism. Registration
of most documents ¢concerning fmmovable property is now compulsory or, where
an exemption from registration is granted, it is based on some special principle.
If a person does not register 2 document voluntarily, he takes the risk of loss,
and should need no special protection. whether or not it is compulsorily regis-
trable. If a person géts the document registered, he also needs no special
protection, becanse the ftitle is publicly recorded, and privately. The
need for privacy is hardly a valid consideration in respect of proprietary docu-
ments which are registered. Even where the document is not registered, it is,
in modern times, more likely than not to have acquired some publicity. We
therefore recommend deletion of this part of the section.

Recommendation
to delete the
lier balf.

69.4. It may be noted that section 130 does not deal with the position of Documents relat-

parties. So far as parfies are concerned. the duty to produce the documents in
their possession is a matter entirely outside the section. The rule in the law
of procedure is that a party mav refuse to produce title deeds — or, for that
matter, any other document, — if the document relates only to his case’ and
does mot relate to or tend to prove or support the opponent’s case and does
not contain anything impeaching his own case, This position is not affected
by the section,

.69.5. The matter seems to be more one of procedure than of evidence so
far as the parties are concerned, and primarily pertains to the subject of
disvorcy®. The following observations in a Madras case? which state* the position
in India, bear reference to the Code of Civil Procedure and not to the Bvidence
Act:—

“The documents have been filed as relating to matters in issue in the
suit, and we think the opposite parties should be allowed to inspect and
take copies of them unless they, as privileged in law, relate exclusively to
the case Of the parties producing them as containing nothing supperting or
tending to support his bpponent’s case.”

We do not, of course, recommend any changc in this provislon of the
Civrl Peocedure Code.

I11. INCRIMINATING DOCUMENTS
69.6. This disposes of the earlier -half of the section 130. The latter half
of the section provides that no witness who is not the party shall be compelled

to produce an incrimmating document Analogous to ﬂns prcwsmn is the one
in section 132’ relating to mcrrmmatmsz quesﬂms

69.7. Oue of the fundamental cancns of the Anglo-Indian system of criminal
jurisprudence . is that the accused .shall not be compelled to incrimi-
pate himself.. - The.  principle was based on a feeling of revulsion against
the methads adopted in the Star Chamber®. The princrp!c was extended to the

1Halsburv 3rd Edn., Vol. 12 pages 38, 30, para. 55, and page 59. para. 78,

IAs to discovery, see Order 11, Rules 13, 14, 15, Code of Civil Procedure, 1908.
Halamonorv v. Romaswamv Chettiar, TLR 30 Mad. 2371.

Bee also Vinayak'v. Norottam, UL R. 17 Bom. 581. :

5See discussion relating to section 132. infra. :

Yohn Lithurns case, 5 State Trial 1115

ing to title—pro-
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preduction of documents by an accused person in response to a subponea or
other from of legal process. Mansfield C.J. observed in Noe v. Narvey':

“In a criminal or penal cause the defendant is never forced to produce
any evidence though he should hold in his hand.”

69.7A. In modern times, the concept of the right to respect for private tife
has come into some prominence. A person’s family and personal life, his
intimate spiritual life and “the life he lives at home with the door shut” is being
recognised to an increasing extent in the interest of the protection of the dignity
of the individual. In this context, the provisions of this section assume import.
ance. The disclosure of embarrassing facts relating to a person’s private life

is one factor of the field of privacy. The material which might damage a
person’s honour and reputation in his private life (as distingnished from this

public 1ife) might raise issues amalogous fo privacy. The question then to be
considered is whether such disclosure ought to receive absolute protection of
whether there should be any limitations in that regard. Section 130 strikes a
compromise between conflicting considerations by providing that a witness who
is not a party to a suit shall not be compelled to produce anv document, the
production of which micht tend to criminate him, unless he has agreed in
writing to produce them with the person secking the preduction of such deeds
or some person through whom he claims. Parties to the suit are, therefore.
excluded from the protection. But all others receive the protection unfess they
have already waived it in writing.

This is not to say that harm to reputation is the only consideration which
would have weighed with the Legislature in providing this protection. The likeli-
hood of prosecution would harm person and property also,

69.8. Tt may he noted that the accused is now a competent witness. but
not compellable. The question whether the latter half of the section applies to
the accused in Afs capacity as a witness has not arisen so far. Under article 23
of the Constitution, a person accused of anv offence cannot he compelled “fo
be a witness™ against himself. The Supreme Court, in State of Bombay v. Kathi

Kale! construed the expression “#o be a witness”™ in arficle 2003), but the
judgement does not specifically discuss the topic of production of documents

under section 130. We may, however, note that with reference to section 94
of the Code of Criminal Procedure, 1898, which was the provision empowerine
the Court to issue summons for production, it has been specifically held by the
Supreme Court that it does not apply to the accused? This was as a matter of

construction. "
In Bedfern v, Bedfernt Bowen L.J. stated:

“Tt is one of the inveterate principles of English Law that a parlv
cannot be compelled to discover that which, if answered, would tend to
subject him to any punishment, penalty, forfeiture or ecclesiastical censure”

69.9. There is, in Pngland. 2 general rule of evidence that a person shonlkd
not be compelled to say anything which might tend to bring him into: ’the
peril and possibility of being convicted as a criminal. Hence a narty cannot
be compelled to produce documents for inspection or to answer interropatoties
if the production or answer would tend to subject him to any punishment

1Doe v. Harvev (1769} 4 Burr. 2484,
State of Bombay v. Kathl Kalu, ALR. 1961, S.C. 1808, 1816, para. 16.

tate of Gularat v. Shamlal AIR. 1965 8$.C. 1251, 1258 !'Maiqrity view),
iBedfern v. Bedfern, (1891) Probate 139,
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whether by way of criminal prosecution, the payment of penalties, or forfeiture,
and the rule applies even if a negative answer will not imperil him.}

In England, the privilege has been held to apply? to incriminating documents
where the possible charge was one of —

(a) theft;?

(b) incent;*

(c) subornation of perjury;®

{d) assault and false imptisonment:*
(e} forgery;

(f) embezzlement:®

® fraud;'

1IV. RECOMMENDATION AS TO SECTION 130

69,10, In the light of the above discussion, we recommend that section Recommendations
130 should be revised as follows:—

“130. No witness who is not g party to a suit shall be compelled to
Produce .....oiiiviiiniininei " any document the production of which
might tend to criminate him unles he has agreed in writing to produce
the document with the person seeking fts production or some person
through who such person claims.”

V. SECTION 131

69.11. Section 131 provides that no one shall be “compelled” to produce gection 131—
documents which any other person would be entitled to refuse to produce if “compelled”.
they were in his possession, unless such last mentioned person consents to their
production, Now, the word “compelled”, according to its gramatical meaning,
would lead to the result that the exercise of the privilege is optional, so that
if the person in present possession of the document waives the privilege, produc-
tion of the document would be lawful. For example., where the confidential
communications between a client and his adviser are in the possession of the
client’s clerk who is called upon o produce them, and he chooses to  produce
them, he can produce them, because he is not *compelled”. This is an
anomalous position, as it would certainly defeat the client’s privilege. This
is only one illustration. There could be many others— e.g. the agent tempo-
rarily in possession of the principal’s documents, the safe custodian of docu-
ments, and $0 o

The proper course should be to provide that the person in present posses-
sion of the document should not be “permitted” to produce the documents
without the consent of the person entitled to the privilege.

*Halsbury, 3rd Ed. Vol. 15, page 50, para, 72.
Halsbury, 3rd Ed. Vol. 12, page 50.

artwright v. Green, (1803) 8 Ves. 405,

sClaridee v. Hoare, (1307) 14 Ves. 59, 65.

SBaker v. Pritchard, (1742} 2 Aik, 387.

sGlynn v. Houston, (1836) 1 Keen, 329, 337.
TLiovd v. Passinghom, (1809) 16 Ves. 59,

tWaters v. Earl of Shaftesbury, (1864} 14 W.R, 259.
Sifesullum v. Turton, (8128) 2 Y.&J. 183,

Whortion relating to title deeds is omitted.,
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If the privilege is of the third person then the third person mus; have
the choice,

We may also state that the section appears to be intended for persons
who are temporarily in possession -— as is apparent from the words “any
other persan entitled to the possession”. This aspect should be brought out.

69.12. This appears to be the only just principle. Otherwise, the privilege
can be bartered away by a dishonest agent, or lost through his indifference.
The section should be revised to avoid such an anomalous situation. Accord-
ingly, we recommend that section 131 should be revised so as to read as follows:—

“151. No one shall be permitted to produce documents in his tem-
porary possession which any orher person would be entitied to refuse to
produce if they were in his possession, unless such last-mentioned person
consents to their production.”



N CHAPTER 70
INCRIMINATING QUESTIONS — SECTION 132

I. INTRODUCTORY

70.1. Section 132 deals with the important subject of self-incriminating
questions. While the subject of incriminating documents was dealt with in
the latter half of section 130, incriminating guestions are governed by section
132, where the questions rclate to a matter not relevant to the matters in
issue -- there is a separate provision in section 148 intended for incriminating
fiuestions intended fo impeach the credit of a witness. But questions relevant
to the matters in issue afe governed by section 132. A witness, it provides,
shall not be excused from answering any question as to any matter relevant
to the matter in issue in any suit or in any civil or criminal proceeding, upon
the ground that the answer to such question will criminate, or may tend
directly or indirectly to criminate, such witness, or that it will expose, or tend
directly or indirectly to expose such witness to a pepalty or forefeiture of
any kind,

This is subject to a proviso whereunder no such answer, which a witness
shall be compelled to give, shall subject him to any arrest or prosecution,
or be proved against him in any criminal proceeding, except in a prosecution
for giving false evidence by such answer.

Both in practice and in theory, it is the proviso which is of importance,
 since it now takes the place of the positive protection that was available at
commen law in respect of incriminating questions. The protection is taken
away by the main paragarph. The proviso really confery an immunity from
subsequent prosecution, and not a present “privilege” to refuse to answer.
However, for the sake of convenience, we shall refer to it as a privilege,

70.2. The privilege against self-incrimination has been said to represent Fundamental

many fundamental values and aspirations. Tt is “an expression of the moralzﬁlul;; ihm
striving of the community ............cociiveeenennn a reflection of our common jege
CONSCIENCE . ovvvvniinianirienanas "1 That is why it is regarded as a fundamental

part of the Constitutional fabric of the U.8. A, despite the fact that “the Taw and
the 1aWyYeIs ....oovovvvnvienrenirenee. have never made up their minds just what it

is supposed to do or just whom it is intended to protect™.

In the U.S.A. the ccnstitutional privilege against self-incrimination has two
primary interrelated facets: The Government may not use compulsion fo
alicit self-incriminating statements,'! and the government cannot make use of
statements so elicited,

70.3. Tt should be noted that the position at common law is different from®ommon law.
that under the section, inasmuch as the privilege is to refuse ro answer the
questions, and the rule at common law is not merely concerned with immunity

from prosecution.

70.4. A similar privilege was formerly recognised in India before the ActHistory,
of 1855. ¥t would also be of interest to mention that one of the earliest English

Malloy v. Mogan, 378 US. 9, 84 S. Ct. 1494, n, 7, quoting Griswcld, The Fifth

Amendment Today (1955, page 73.
fKalven, “Invoking the Fifth Amendment—Some legal and Impractical Considerations™,
¥ Bull, Atomic Sci, 181, 182 .

en o.g., Connselman v. Hitchcock, 142 US. 547 12 8§, Ct 198,

T
46—131 LAD/ND/TI
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cases relating to the privilege against self-incrimination had a factual connection
with Tndia, 1In that casel. the defendant refused tq “disgover” certain informa-
tion in the proceedings in an English court, on the ground that it might subject
him to punishment in the courts of another countrv (India). The court un-
animously held that the privilege against self-incrimination precluded a witness
in an English court from heing compelled to give testimony wh'ch . could be
used to convict him in the courts of another jurisdiction.

0.8, The privilege available at common law, was, in Tndia, withdrawn by
section 32 of Evidence Act, 2 of 1855, which is re-enacted in present section
132, The law in India thus denies to the witness a protection which was recog-
nised by English Taw. But protection of a different nature is extended to the
witness, who is now indemnified against a future criminal prosecution, except
where he has periured himself. The Legislature in India thought that the

existence of the privilege “in some cases tended to bring about a failure of
“justice, for, the allowance of the excuse, when the matter to which the question

rclated was in the knowledee selelv of the witness. deprived the Court of the
information which wag essential o its arriving ar a rioht Aecision®”

70.6. To put the matter in a different form. the tule in section 132 secures
to the cause of justice the benefit of the answer of the witness and, at the same
time, secures to the withess the benefit of the common law rule {that no one
shall be compelled to criminate himselfy. hv affording protection to  the winess
when {in future} a criminal proceeding is instituted against him,

II. IMMUNITY
History of immu- 70.7. This protection is a analified ar~ —. immunity for the future, - Tt mav
nify. he stated that immunity as a subetitute for the orivileae has also a history,

Sonn after the privileee againgt compulsory  selfinerimination  bhecame  firmly
established in law in England. it was recoaniscd that the privilege did not annly
when immunity, or “indemnity™ in the Fnelish neace. had been eranted? Parfia-
ment for example, enacted’ an immunitv <tatute in 1710; directed aeainst illegal
eambling. 9 Anne, ¢. 14, g5 3-4 {1710V, which hecame the model® for an identical
immunity statute enacted in 1774 bv the Colonial Tegislature of New York,
Taw of March 9, 1774. c. 1651 5 Colonial Lawe of New York 621, 623 (1894).
These statutes* provided that the Torer cou'd sue the winner, who was compelfed
to answer the loser’s charges. Affer the winner responded and returned his
ill.gotten gains.. he was “ecquittd.  irdemmified (immunized) and discharged
from any forther or other punishment, Forfeiture or Penalty, which he.........
e arearrae ey may have incurred by the nlaving for, and winning such

Money ... creae

70.8. Immunity statutes are auite common in the United States, and have
been the subject matter of numerors controversies raising the question how far
they satisfv the constitutional nrivilese asainst self.incrimination. We need not
go into details of this constitutional question, hmt. in general where the immuinity

Bast Indts Compariv v. Camphell (1740 27 Pnelish Renorts 1010, cited in Murphy v.
Waiterfront, Commission of New York (1964) 17 Tawvers Fdition 2d. 678. 683,
c ;’I‘he Queen v. Gopal Dass. (1R7R-1881 TT.R, 3. Mad, 271, 279, 280 (F.B.) (per Turner,

LT .

Bee T.. Tevy, Orinine of the Fifth Amendment (1068), 328 495 cited In Kasiiger v.
USs, (197 32 L. Bd. 24, 212, .

Kastiear v. T1.5. (197 32 1 Ed. 24. 212,

Rastigar v. .5, (19T 12 T P4 24 212,

Kastivar v. .8, (19T 32 1. B4 24, 212,
. 19 Anpe. ¢ 14 5 4 TTIN: Tew of March & 1774, ¢ 1651, 5 (olonin) Tawe of New

York 621, 623 (1894)
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is total, the privilege is noi violated by the legislation that substitutes the immu-
nity for the privilege, '

L. TWO DOCTRINES

70.9. Tn order to appreciate the significance of this seciion, it is desirable
te refer to a few juristic doctrines. There are several doctrines relevant to the

question under consideration:
(8} the right of the accused to be silent;
{b) the privilege of the witness against incrimination of onesell:
(¢} the privilege against incrimination of the spouse:
(@ immunity as a substitute for the privilege.

Two of these seem to be imporfant.  According to the rule relating to the
rieht of the accused not to be oucstioned. neither the judee nor the prosecution
is entitled" at anv state to qnestion the accused unless he chooses to give
evidence. “At the common law”, says Rlackstone, “nemo tenetur prodere
seipsum :  and his fault was not to be wrung out of himself, hut rather to be
discoverad by other means and other men™,

Then, there was another rule. namely, the privilege of any witness to
refrse to answer an incriminating guection: this is not in every respect identical
with the rule relating to the right not to be questioned. which anplies only to
persons acensed of crime. and prevents the guestion from being asked at all.
Althouch the two doctrines very often overlap, and although the first is usually
discussed alone with the second. there is at least one situation where they do
not overlap, namely, where a witness {who is not the accused) is asked incrimi-
natine questions.  The privilees to be considered in such a case is merely that
apainst celf-inerimination, and not the right not to be questioned. Of course,
Tndian statute law does not incorporate the privilase in this particular form
(sectinn 132, proviso®. hnt that asnect is not materfal at present, since what we
are considering is the doctrinal hackground. and not the actpal cortent of the
law. : R

70.10. Since the eichteenth century, English and American courfs have
recoeniced that an accusation should not come from a person’s own meuth, and
that nohody called as a witnese in any kind of proceading should be forced to
reveal incriminating matter. Tt does not matter what the nature of-the Pro-
ceeding is. Tt can be a Tesislative committee hearing, an administrative agency
procceding, a civil case in anv of its phasés or a criminal case in any of its
staces. However, the privilege is not a peneral one against taking an oath and
testifying. Tnstead, it extends only to a right to refuse each individual answer
as jt is eught by the questioning authority.

70.11. The pronosition that the accused could not be compelled to testify
in a criminal ~2se. and the idea that no one ¢ould be obllged to jeopardise

hiz life or Yherty in answerina questions on oath, are two ideas which. when
necessity arises, could be kept distinct. The orivilege not to testify n a crimi-
nal case when one is accused of the charge, originated in the unpopularitv of
the procednre adopted in the Star Chamber. under which those who were
charged with an offence were interrogated on cath®.  The idea that no one

e s — = - —_ - — JR— e i r—mr wmrr s o i i —

10F, Afirenda v. Arizona, 1966} 384 T1.5. 436,
tWillinms. The Proof of gnilt. Chapter 3.
fTndian Taw will he discussed Tater in detail,
Cenes on Bvidence (1974), pages 146 and 243,

Varlous doctrines.

Rationale of pef-
vilege against welf-
incrimination.

Two distinct

ic}en.

B



Right to silence.

714

could be obliged to jeopardise his life and liberty by incriminating questions,
came to be applied to all wilnesses in all proceedings in the course of the
seventeenth century’. It is possible that® the right of the accused not to be
questioned and the privilege of the witness, were recognised in the same
cenfury. But the two are not identical,

70.12. We have referred above to the right to s'lence. The position has
been thus stated® with reference to England —

“Police officers are entitled to question any person, whether suspected
or not, from whom they think that useful information may be obtained,
whether or not that person bas been taken into custody so long as he has
not been charged with the offence or informed that he may be prosecuted,
“but if therc are teasonable grounds for suspecting that a person has
committed an offence, a caut'on must be given before any further questions
are put.”

We may refer to one case which illustrates its practical impact, though

‘the actual point related 1o adverse inference from silence, In Hall v. R} ' the

accused was convicted of the unlawful possession of ganja, A policeman
told the accused after the search of his home (where ganja was discovered) that
the co-accused had said that the ganja belonged to the accused Hall He
remained silent. He was convicted in Jamaica. He appealed to the Privy
Council against his conviction,

Lord Diplock observed :

“Tt is a clear and widely known principle of the common Jlaw in
Jamaica, as in England, that g person is entitled to refrain from answering
a question put to him for the purpose of discovering whether he has
committed a criminal offence. A fortiori he is under no obligation to
comment when he is informed that someone else has accused him of an
offence. Tt may be that in very exceptional circumstances an inference

may be drawn from a fajlure to give an explanation or a disctaimer, but -

in their Lordship’s view silence alone or being informed by a police officer
that someone else has made an accusation against him cannot give rise
to an inference that the person to whom this information is communicated
accepts the truth of the accusation. This is well-established by many
aunthorities such as R. v. — Whitehead, (1929) 1 K. B. 99; (1928) All

ER. 507, CCA”

70.13. We are referring to this case as indirectlv illustrating the right to
silence. This right came to be recognised in the 17th century’. Right down
to the middle of the seventeenth century, the examination of the accused s
the central feature of the criminal procedure of the common law®. Nor do we

read anywhere that a witness could refuse to amswer on the ground that his

answer might incriminate him?® Tt was in the Commonwealth period that this

1Cross on Bvidence (1974), pages 146 and 243.
. Holdsworth H.E.L.. Vol. 9, page 198 {middle of 17th Century).

*Harold Williams. O. C.. LL.D., Foreword to Shcofbred, Criminal Justice in England &
Wales (Pergamon Pres) (1960), page viil.

‘Emphasis supplied.

EHall v. R, (1971) 1 AL ER. 322 (P.C1).

$For Indian statutory provisions, see sections 161(2), 164(2}, 175(1), 313(3), 316, Cr. P.C.
1973,
"Holdsworth, HE., Vol. 9, pages 199 and 277.
$For later cases, see K. v. Sparrow, (1973 2 All. ER. 129,
#The first instanco of this scems to have been R. v. Reading, (1679) 7 8. T. at page 296,
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privilege to refuse to answer incriminating questions 1s accorded to accused
persons’. Its existence was well cstablished after Restoration?; and it was then
extended to ordinary witnesses.?

70.14. It is possible that the decision of the common law to allow 2
party the privilege of refusing to answer questions at the swit of his opponcat,
assisied indirecily the establishment of the privilege of parties and wiinesses to
refuse to answer incriminating questtons—a privilege which made its appear-
ance in the middie of the seventeenth century', At any rate, the introduction
of this privilege was helped forward by the hostility of the commeon law courts
to the opposite methods pursued by the ecclesiastical courts in the exercise of
theit criminal jurisdiction.®

70.15. Although, in practice, greater importance is atfached io the privilege
of the accused, it should not be forgotten that the privilege is not of the accused
merely, but of the witnesses as well, The rule is that no one is bound to
answer any question if the answer thereto would, in the opinion of the Judge,
have a tendency to exposc the depoment to any criminal charge, penalty or
forfeiture which the fudge regards as reasonably J1kely to incriminate him.*
" Civil liability, however, is not an excuse’.

70.16. The distinction made above, — pamely, the distinction between the
right not to be questioned and the right not o answer self-incriminating ques-
tions,—is brought out in clear terms in the California Evidence Code® Section
930 of that Code provides as follows:—

“PRIVILEGE OF DEFENDANT I[N CRIMINAL CASE

8. 930, Privilege not to be called as a witness and not to testify—

To the extent that such privilege exists under the Constitution of the
United States or the State of California, a defendant in a criminal case has a
privilege not to be called as a witness and not to testify.”

Section 940 of the California Evidence Code is in these terms:

“PRIVILEGE AGAINST SELF-INCRIMINATION
§. 940. Privilege against self-incrimination—

To the extent that such privilege exists under the Constitution of the
United States or the State of California, a person has privilege to refusc to
disclose any maiter that may tend to incriminate him.”

Section 404 reads —
“S. 404, Determination of whether evidence is self-incriminating—

Whenever the proffered evidence is claimed to be privileged under section
940, the person claiming the privilege has the burden of showing that the

proffered evidence might tend to incriminate him; and the proffered evidence

Ya} King Charles’ Trial, (1649) 4 S. T. at page 1101;

{b) Lilburn’s Trial, (1649) 4 8. T. at page 1292-1293, 1341,
SR. v, Scroop, (1660) 5 8. T. at page 1039,

¥a) R, v. Reading, (1679) 7'S. T. 296;

(b} R. v. Rosewell, (1694) 10 8, T, at page 169,
‘Holdsworth, HEL., Vol, 9, page 198.

"Hodisworth, HE.L., Vol. 9, page 196.

SBlunt v, Parkleen Hotel Lid., (1942) 2 All. B.R. 187, 189.
TWitnesses Act, 1806 (Eng.).
$California Evideace Code, sections 930 and 940.
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“is 1nadmissible unless it clearly appears o the court thag ihe proffered evidence
cannot possibly have a lendeacy to incrimibate ihe person ciannumg ihe privilege.”
1V, ENGLISH LAW
Principle of the 70.17. The principal dociriues relevant to scciion 132 having been dealt
common law, how Will,, we now proceed o a consideration ol ithe manner i which and the exteat
M o which they have found recognition in the law. We sball first consider the
Englishh law, 1t is a deeprooted principic of the common law liat no one
shouid be obliged W criminaee himseif out of his uvwn mwouid, ‘This 1s  one
branch of the privilege. The otier branch of (ne privilege concerns penalties
and ioriedures. Cuwvil actions for penaltics or lugierlures are liabie to be uppres-
sive and this accounts ior tihe ower dranch o the pnviicge - ~ prohibition o
questivns which may lead to penalty or forfeiture:. :

m
England.

ilus common law rule as to sell-incrimiacon was recogwsed o igland
I a nuinber of statutes. Section 2 of the bvidence Aci, 1831 (14 and 13 Vict
C. 99, for example, rendered the parties to a cause competead aod wompellable
t0 give evidence, bul secuon 3 cxpressiy provided ibat notning uie:e:d cQulalngd
“shali rcnder any person compeliabie to answer any gueslion icndiy 0 iggrimi-
nate himseli,” A similar provision was made m section 3 or e foreign
iribunals bvidence Act, 1836 (1Y and 20 V.ci. ¢ 113} and secwon 4 of Bvie
dence by Commission Actl, 1839 (22 Vicl. ¢. 20). Lhe prowcton of e English
1ule applics equally 1o pariics and to wunesses, and a witness cannoy be forced
0 answer questiuns OF mwelrogalorics baving such a tendency.

70.18. As this rule, howsoever wholesome, was prone to be abused, ¢ertain
[dmitduons are recugiused by (Ov LOuUrls boln i Eagladd  aud  w ADCHGE.
i R, v, Boyes,” Cockburn, C.J. obscerved Wal e ODject of the faw was 10
auord 1o a parly caued upon to give cvidence 10 4 proceecuag, uer dguq, prolec-
10Dy, agaillst belng Droughl, by means Of s own evideuce, wiliun the penaites
of e law; but i wowld be 10 converf a siluialy proiéution iglg a means of
abuse, ii 1¢ were (0 be beld, Ukt @ mOke wnaginative posSIplty of danger, puw-
ever remwie and Dmprobable, was sulliclent 10 justiiy tie wiliholding of evidence
essenual o ibe ends of justice. it was also observed that the danger o be
appreucuded Dy Hie person must be real and gppreciable, having regard to the
cramary operapon of law i the ordinary course Of tmngs ang oot a daunger
of any imaginary and unsubsiadlal chalacier, bavilg ICierehls to svme exira-’
orainary aud barely possible conuagency, so umprobable that no  reasdnabie
mian woula suffer 1o w influence his conduct.

it was also laid down that (0 entitc a party called as a witness o the
prnvilege, the Court must see from the circumsiances of the case, and the
nalute of 1he evidence which the witdess is called (o give, that there is reasobable
ground ko appichend danger to loe witncss from s beling cunpelied Lo answer.

it must be moted that the Civil Evidence Act, 1968, abolishes the rule
whereby a person cannot be compelied to answer any question or i¢ produce
any document or thing if to do so would teud to expose him o0 4 iorfeiture;
the scction 1s ¢onuned to vl cases.

No protection 70.19. Even at common law, the privilege agaiusy sclf-incrimination does
against civil lisbi- not extend to questions tendng to expose the witness to any other civil Liability*
lity. (inciuding liability to an affiliation order’) or 0 a finding of adultery’.

3

Cross, Evidence (1974), page 83,

‘R, v. Bayes, (1861) 30 LJ.Q.B. 301. :

$Seo also Re Reynolds, (1882) 20 Ch. D. 294; 15 Cox's CC. 108 (C.A
‘Witnespss Act, 1306, ’

kS, v, E. (1967}, 1 Q.B. 367; (1967) 1 Al. EK. 593,

“Biynt v, Park Lane Hotel, (1942) 2 K.B. 253; (1942) 2 AlL ER. 157,
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70.20. It may be stated that in l:hi,{dnd the privilege against incriminations Statutory amend-
of self or spousc in civil proceedings has been the subject matter of a statutory Me0t In England.
provision, -— section’ 14, Civil Evidence Act. 1968.

Sub-section (i)} of that sccion makes Iwo provisions as to the right of
a person In any legal proceedings other than criminal proceedings' to refuse to
answer any question or produce any Jocument or thing if to do so would tend
to expose that person to proceedings for an offence or for the recovery of a
penalty. In the first place, it provides that the right shall apply only as regards
criminal offences under the luw of any part of the United Kingdom and penaliies
provided for by such law. In this respect, a narrow scope is givem. RBat it
alsv provides 1hat the right shali include a like right to refuse to answer any
question or produce any decument or (hing if to do so would tend to expose
the husband or wife of that person to proceedings for any such criminal offence
or for the recovery of amy such penalty.

By sub-scction (2), any exisung enaclment recogiising such a  privilege
shall be construed as providing also that any answer or evidence given by the
person cuncerncd shall not be admissible in evidence ageinst the husband ov
wife of that person in the proceedings-or ciass of proceedings in question,

Under sub-section (3}, references to “giving evidence” are construed as
references to giving evidence in any manner, whether by furnishing information,
making discovery, producing documcents or otherwise.

7021, As regards forfeiture, which is alse mentioned in section [32, i¢ was Forfeiture.
held in Pve v. Buiterfield’, that a witness may refuse o answer a question
which tends to show that he has done an act whick would renoder him Hable
to forfeit property. That was an acuon of ejectment. Yhe court refused to
compel the dcfendant to answer interrogatories, where the answer would tend
to show that he bad incurred forfeiture by breaching the covenant not to
under-let. '
The folicwing is from the judgement as reported in the Law Joufnal:
“Cockburz CJ. ..ovcevvicvrrcrrmnnnenne. According to the authorities
which bave been cited and the expressmns used by the texi-writers who
have wrilten upon ihe subjcct, those rules are perfectly fixed and esiablished,
that no man shall be compelled to give an answer which shall have an
eifect leading 10 the forfeiture of Ris eSIFE «ovvevevnrrerrearriienee

“Crompion J.0 ceveriiieiininen Ic is a principle of the law of evidence
which ihese courts have always recognised as applicable to the examination
of witnesses, and everything shows that they were averse to exiending the
power of discovery to cases of forfeiture. From the earlisst times the rile
has been adopied in the court of equity with regard to discovery ............”

Melior J. coneurred.

The equitabie rule against assisting a.common mformer or aiding a forfei-
tura was noted by Lord Esher’. Equity did not grant discovely or order

interrogatories in aid of a forfeiture of property, and that seems (o be the
origin of the prohibition against questions the answer whereto would tend to
cstablish Hability to fosfeiture’. In England, this part of the privilege has, iu
civil cases, beea abolished by statute’, as already stated,

1Sec:tmn 14, Civil Evidence Act, 1968 {C-64).

fThe Act does not apply to criminal proceedings.

*Pye v. Butterfield, {1864) 34 L.J.O.B. 17, 220; 122 B.R. 1038.

iEart of Mexborough v. W. Urban District Council, (1897) 2 QB lII 115.
sCross, Bvidence {1974), page 244, R
ection 1(1)a), Civil Evidence Act, 1968,
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70.22. As to questions imposing a penalty, the rule that a witness cannot
be obliged to answer a question which would expose him to the risk of a penaity
seems to bave originated in the doctrine that equity would not insist on &
common informer for making an order of discovery in his favour.

70,23. There have been statutory exceptions in England to the privilege
against sclf-incrimination, We are at the moment concerned with the most
impcrtant one, applicable to the accused. An accused who gives ev.dence on
his own behalf under the Criminal Evidence Act? cannot object to answering
a question because of its tendency to criminate him as to the offence churged.
There are other statutes under which the privilege cannot be invoked in special
proceedings, such as examinations in bankrupicy. For example, under section
(3) of the Theft Act. 1968, a witness may noi refuse (0 answer any gueslon
in proceedings for the recovery, of administ:ation of properyy or the execution
of a trust on the ground that to do so m.ght incriminate him or his spouse of
an offence under the Act; but the witness’s answers are not admissible against

him in subsequent proceedings for an oOflence under the Act, or, unless they
married atter the answer was given, his spouse. Several other statules contain

similar provisions for special situations.

70.24. After this discussion of the background in which the section was
enacted and of certain theoretical aspects, we proceed to deal with a few points
that require consideration.

V. TENDENCY TO INCRIMINATE

70.25. The privilege conferred by section 132 applies if there is a “tendency”
to incriminate, This is based on the English law, The tendency must, however,
be real and appreciable. In Queen v. Boyes,' a witness had declined to answer
a question on the ground that it might lend to incriminate him, but the plea
was icjected because he had already been pardoned and the pardon was pro-
duced by the Solicitor-General. As to the objeclion of the witness that he could
still be impeached by Parliameni, the court held that the danger to be appre-
hended must be real and appreciable with reference to the ordinary operation
of law in the ordinary course of things.

70.26. At the same time, it should be noted that the privilege applies not
only to answers directly incriminating the witness, but also to answers thar fend
to do so indirectly. A number of such answels taken togelher, or taken with
other evidence, might incriminate the witness in such a way that if be is forced
to answes, the danger avoided by the privilege will occur®,

70.27. But the witness's own view is not necessarily to be accepted: the
court can override it. As Goddard L.C.J. observed:®

“The rule is that no one is bound to answer any question if the answer
thereto would, in the opinion of the judge, have a tendency to expose the
deponcnt to any criminal charge, pemalty or forfeiture which the judge regards
as reasunably likely to be preferred or sued for, This rule was laid down by
the Queen's Bench in R. v. Boyes®, and the words in which I have stated it
are those of Stephen, J. in Lamb v. Munster’,

iCross, Evidence (1974), page 244.

iSection 1(c), Crimingl Evidence: Act, 1898 {(Eng.).
3R, v, Boyes, 11861) B & S 311,

iR, v, Slancy, (1832) 5 C. & P. 213,

VBilunt v. Parklanekoiee, (1943) 2 All. B.R. 187, 139.
'R. v. Boyse, (1861) B. & 5. 311,

"Lamb v. Munster, {1832} 10 OB.D. 110 (Stephaa 1.).
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“A party can also claim privilege against discovery of documents on ihe
11

like grounds: see Humiinos v. Williamson'.

VI. POSITION OF THE ACCUSED

70.28. It is now necessary to deal with an importaat point relaiing to the
accused, We have referred above to two privileges : the right to silence (the
right not to be questioned) und the privilege ugainst seif-incrimination, When
the accused offers himsell as a witness, he certainly waives the first privilege,
referred to above, namely, Lhe right not to be questioned. The question arises
whether he waives the sccond privilege also, namely, the right not to be com-
pelled 1o answer incriminatiog guestions. If he is not deemed to have waived
the second privilege, the next question is, is it desirable to make a provision
in the opposite direction, that 1s to say, to the effect that he can be compelled
to answer incriminating questions and to what exient ?

70.29. In India, in 1955, when the accused was made a competent witness
in all criminal cases by amending the Code of Criminal Procedure, 1898, then
in force, this question was not dealt with specifically in the relevant statulory
provision, But there appears to be netd for a specific provision on the subject.
Sarkar has drawn atlention to the need for specific provisions as to the situation
where the accused becomes a witness. He has stated:®

“As to the competency of an accused to testify for the defence, it was
at long last recognised by the legislature by a slovenly addition of section
342A to the.Cruminal Procedure Code, 1858 \by Aci 26 of 1935) which
leaves unsclved many important probiems like the answerng of any crimi-
nating question by the accused in his cross-examination, or any gquesiion
tending to show that ihe accused has commilled or been convicied of or been
charged with any offence other than that wherewith he is then charged,
or is a bad character & c. & ¢. These and many other questions wouid
paturally crop up when an accused comes to offer himself as a witness
for the defence. These and other intricate questions have been dealt with
in the English Criminal Evidence Act, 1898, (61-62 Vic. ¢, 36), section l(e),
®, (@ & c. of that Act. Section 342 of the Burma Criminal Procedure
Code, as amended by Burma Act, 13 of 1945, which proceeds on the lines
of the English Criminal Evidence Act, 1898, is a better piece of legis-
lation.” .

70.30. We are dealing with this question because it is one of importance,
and also of some difficulty. Judicial decisions are scanty, and take the view'
that the accused is in the same position as a witoess. But the guestion is not
merely whether what has been laid down should be codified, There are a few
other aspects also to be considered,

In Laxmipat's case', the following observations weer made by the Supreme
Court in regard to a person who was not the accused, after referring to article
20(3) of the Coastitution and section 132. Evidence Act.

“A person who voluntarily answers questions from the wittess box
watves the privilege which is against being compelied to be a witness against
himself because he is then not a witness against himself but against others
Section 132 of the lndian Evidence Act sufficiently protects him since his
testimony does not go against himself.

1Hunnings v. Williamson, (1883) 10 Q.B.D. 459,
Sarkar, Law of Evidence (1965}, Preface, 5.
Ya) In re Khandaswami, A.LR. 1957 Mad. 727, 734,
(b) People’s Insurance Co. v. Sardui Singh, ALR. 1962 Punjab., 101
{Laxmipat Choraria v. State of Maharashira, ALR, 1968 S.C. 938, 944, para. 13 {on
appeal from LL.R, 1966 Bombay 347.),
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“lu this respect the witness is in no worse postiion than the accused
who volunieers to give evidence on his own behdlf or on behalf of a co-
accised.  There too the accased waives the privilege conferred on him Sy
the griicle’, since he is subjected 10 cross-examination and may be asked
guestions incriminating him.”

The obsarvations were, however, pbiter.

70.31. So far as the parrow legal aspect of the matter is concerned, in
laking a decision on the question, two sides of ihe matter must be borne in
wind. On the one hand, the Code of Criininal Procedure can only make the

accused a competent witness; it cannot make him a compellable witness, in view
of the provision in article 20(3} of the Consiitution. Aad, if it cannot make
lim a compellable witness, then 1t could be argued (in theory)} ihat it cannot
make nim a compellabie wiiness in Ielation Lo particular guestions,

On the other hand, however, if incrimin:ting questions are entirely excluded

when the accused becomes a witness, crogswxami:mriqn of the accused (as a
witoess) would be rendered almosy impossible.  Praclical considerations, thus

justify the later course.

By this course, the constitutional provision in arvicle 20(3) is not violated,
since the accused volumtarily oters himsel as a wiiness and it would be a
rcasoinable view to take that he waives the privilege.

70.32. We arc of the view that the position regarding the extent to which
the accused, when appearing as a witness, may be compelled to . incriminate
himself should be dealt with more specifically thar at present and that in the
interests of neatness and clarily the sitwation of the accused should be dealt
with in a separate sub-section.

70,33. It may be noted that in England, in the case of the common law
privilege of refusing to answer incriminating questions, it 1s perfectly lawful and
proper for the question to be put, and it is for the witness to claim privilege
if he thinks fi¥. But, as already stated. an accused person who elects 0 give
cvidence on his own behalf cannot claim privilege in respeci of the offence
with waich he is churged. There is a specific statutory provision on tae subject’

in Enpland.

70.34. This is as regards the incriminaling questions which are relevant
to the matters in issue. So far as questions which are put to a wiiness relating
1o his credit are concerned, tiie matter pertains to seciion 148, Should be
accused have 1o face every question which is asked to impeach his credit,
including questions about his past offences or conyictions? That point will be
considered under section 148,

70.35. Our recommendation, then, on the subject of cross-examination -of
the accused comcerning his capacity as a witness  under section 132, is as
follows:— '

An accused person who offers himself as a witness in pursuance of section
315 of the Code of Criminal Procedure, 1973, may be compelled to answer
questions which incriminate him as to the offerce charged.  This. provisipn
shouid be added in section 132 of the Act. The mattec should be dealt with
in a separate sub-section. :

\Emphasis éﬁded.
i8oyle v. Wiseman, (1855) 10 Exch, 647.

Para. 70.24, supra. -
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VI, PROVISO — EXTENSION TO SPOUSE

70.36. [his takes us o the proviso to section 132, which (in cticct) provides
that if a wiiness is compelied to give certain answers t0 incriminaiing questions,
the answers shall not subject him 1o any arrest or prosecution, or be proved against
him in any criminal procecding, excepi & prosecution for giving false evidence. 1t is
to be noted that there is no protection lor a question which may criminate
the spouse of the wilness, An interesling point that cap be raised in this
connection is, how far a wilness vught to be forced 1o incriminate iy spouse.
I'he principle that the peace of families should be preserved, is weli-kiiown
to the law of evidence. It 15 on tiis principle that section 122 piotects irem
disclosure communications daring marriage. The protection given by sceiwon 122
resis upon the ground that ihe admission of such iestimony would have a
powertul tendency to disturb the pcuce of families and to weaken the muiual
confidence upon which the happiness of the married status depends,

70.3% On this principle, it i» desirable that under sectior 132 also, a
wilness shvuld not be placed o a position wiere he would be made o answer
a quesiion that might harm the inicrests of e spouse. 1L is true that seclion
120 maxes e parties and their spouscs compeient wilncsscs. Bui that does
nol necessarily imply that there should be no protection tor particular kinds
of communicaiions, or quesilons winch are of Lnporiance with relerence to the
husband-wite relalionship.

76.38. In English law' a wiluess can refuse to answer guestions locrimi-
Laiing 4 spouse. For civil cases, this is now specificaily rccognised by sta.utes.

In «riminal cases, the rule that the privilege exiends io Lhe spouse, is a
rule which applies by virtue of the common law’. The rule at common }law
is that no wiiness, whether party or siranger, is (cxcept .s spociiied cases) com-
peliabie {0 answer any question ur to produce any document, the tendency ol
which is to vapose the witness (or the wife or the husband of the wilness), 0
any critsiual charge, penally or iorleiture,

70349, Ouc possible objection 1o the suggestion made above may be
answered here.  li may argued that in England the wiiness js compieicly pro-
weied and may refuse (0 answer incriminating questions, while, in India, the
privilege of the wilness is limited —he must answer the question, bui once he
' gives the answer, is not used against him later'. This distinclion, however, is
not of any ptacticai consequence lur the point under consideration, because the
quality of the privilege is not maicrial, what needs to be siressed is, that whal-
ever protection tie law gives to a wilness in respect of criminating questions
concerning the wilness iuuseli, should be available in respect of incriminating
questions concerning his or her spouse also-

\Halsbury, 3id ed., Vol. 15, page 422, patagraph 760.

L ivil Evidence Act, 1963, section 14(1)(b).

4R, v. All Saints Wurcester, {1817} 6 M & 5194, 201 (spouse).
sSection 132, proviso,

Section 132 Pro-
viso-—  Protection
for the wifc of
the wilness,
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70.40. We, therefore, rccommend that section 132 should be extended to
questions jncriminating the spouse.

VIIL PROVISO-~THE MEANING OF “COMPULSION™

70.41. The meaning of the word “compelled” as used in the proviso to
section 132 also requires to be clarified. Judicial decisions on the subject
disclose a controversy. Does the word “compelled” contemplate that the
witness must have been forced to answer the question put by the court and
mwust have made his unwillingness known to the court? Or, is the requirement
indicated by that word satistied even if the witness does not object to the
question 7 On this poinl, there seems to be a conflict of decisions.

Three views have been cxpressed on the above point, which may, for the

sake of convenicnce, be described as the narrow view, the wide view, and the

intermediate view.

7042, The narrow view is taken in a Bombay Case. It was decided in
Emperor v. Guana' hat unless a person objects to any question the answer to
which is likely to incriminaie him, he cannot be said to have been “compclied”
to give such answer within the meaning of the proviso. Mr. Justice Hayward
observed ; “If a man voiuntarily makes an incriminating statement, he must
take the conseyu=nces tor it, He can also plead protection if he has specifically
declined to make the statement, and has been specifically compeliled to do so
by the Court”. This was approved by a Full Bench in Baj Shant@’s Case.’

70.43. This view bases itself upon the fact that the words “which- he is
compelled to give” must be given some meaning : these words contemplate two
situations ~— (i) where the witness raises no objection, (ii) where he raises an
objection. In the first case, he can be taken as having acted voluntarily, and
is not “compelled”. It is only in the second situation that be is “compelled™
and can therefore claim the immunity provided in the proviso.

70.44. In an eaclier Bombay case,’ there was a difference  of opinion
belween two judges (on the one hand) and one judge on the other hand. The
majority (Bayley Ag. CJ. and Persons I) took the view that protection is
afforded only to an answer to which the witbess has objected. Birdwood J.
held that the compulsion is operative whether or not the witness asks to be
excused. This controversy, so far as Bombay is concerned, is now settfed by
Bai Shanta's case' taking the narrow view as stated above.

7045. This is one view of the matter, According to what may be called
the wide view, there is compulsion, at least where the witness makes an objection

expressly. Compuision is implicit in the legislative scheme, according to this

\Emperor V. Gunna, (1920) 22 Bom. L.R. 1271 approved in Bai Shania v. Umrao,

(1925) LL.R, 50 Bom, 162, 173 (F.B.).
8Bai Shania v. Umrao, (1925) LL.R, 50 Bom, 162 (F.B.).

'Queen Empress v. Ganu, (1887) LL.R. 12 Bom. 440,
ABai Shanta v. Umrao, (1925} LL.R. 50 Bom. 162 (F.B).
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view. This view was strongly put by Muttuswami Aiyar J. in his dissenting
judgement in the earliest Madras case! on the subject. Tn that case, there was
a difference of opinion between the majority (3 judges) and the minority (2
judges). While the wmajority took a narrow view, the minority (Kerman and
Muttuswami Aivar, JJ). took a wide view. According to that view, a witness
giving evidence on oath when summoned by the court is, in every case, protected,
since the compulsion arises by law,

This was also, in substance, the view of Walsh J. in Emperor v, Geanea
Saha® (an Allahabud case). He observed:

“that a witness in a civil suit cannot be prosecuted for defamation in
_respect of an answer made by him to a guestion asked by the Court”. For
this conclusion, he relied. inter alia, on section 132, proviso. He expressed
disapreement with two judgements of his own Court, and held that the word
“compelled” refers to the obligation under the law® fo answer questions. In
that case the guestion was asked by the Court, but the judgement does not
rest on that consideration.

70.46. One of the Madras judgements® in a later case can be said to
take the intermediate view. These are the pertinent observations :

“Whether the witness seeks the protection of the Court in a sef form
of words, or not® if the witness is made to understand directly or In-
directly that he had no aption in the matter but fo answer all the questions
put to him, I conceive he would bring himself within the proviso 1o
section 132. T am not prepared to hold that the proviso would only apply to
witness who ask in" so many words the protection of the Court under
section 132. The words of the proviso should be understood in the
ordinary sense and the word “compelled” means forcing or insisting upon
a witness to answer the question, The witness may not know that he
should apply for protection; but any reasonable man ought to know that
any statement defamatory of another would expose him to a charge of
defamation. Tf he hesitates to answer and the court fells him he must
answer the questions, I would hold that hesitation and the direction of
the court to the witness to answer would bring the witness within the

proviso®™.
This view recognises that a claim to protection may be implied.

70.47. The intermediate view is also represented by an Allahabad case®.
It was held that it would be teco narrow an interpretation to say that the
word “compelled” must involve the necessity of a formal objection to giving
the answer. Whether there was or was not compulsion, depended on the facts

of each case.

%0.48. The Calcutta’ view is that section 132. proviso, does not, apply
unless pressure is put upon a witness after he is in the box and when he
asks 1o be excused from answering a question.

10ueen Empress ¥v. Gopal Das, (1878-18813 LLR. 3 Mad. 271,
Emperor v. Ganga Sakof, {1920y TLR, 42 All. 257; 1R ALJ 112
*¥mphasis supplied.
\Peddappa v. Varada, ALR. 1920 Mad, 236, 239 (Devadoss J.).
*Emphasis sapplied,
fKing Emperor v. Ranarsi, AJR. 1924 All. 181, (Walan & Ryves, JI).
m Woher Sheikh v. Queen Empress (1894) TLR, 21 Cal. 392 (Trevelyan and Rampini,
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Tn that case, with reference to the view expressed by Muthnewans Alvar L
in his dissenting judgement, in the Madras case!, it was stated that it is not
correct to gay that the Judge has nothing to say in the matier, or that it is a
mere formality for the witness to seek protection. Tt was  observed — “the
Judge has to decide whether the question is relevant to the matter in issue
and upon that determination parfly depends the obligation to answer™.

With great respect, this explanation does not satisfactorily or completely
answer the principal query, namely, if the question is held to be relevant to
the maticr in issve, has the court a discretion 1o disallow the question on the
ground that it would incriminate the witness? TIf so, what is the statulory
provision constituting the authority for that discretion ?

70.49, According to the later Madras view?, a witness who answers a
guestion put to him by counsel without claiming the protection of this section
is not entitled to any protection. With respect, however, one may point out
that fhe scctiom, as it stands, if construcd literally. confers no “protection™ in
the main paragraph, and does not contemplate the sceking of a protection by
the witness. In fact, the main paragraph denies a protection w the witness,
becanse it begins with the negative provision -—

“No witness shall be excused ...o.vvveevvnerninnnnns

70.50. The narrow view stresses the relative clause beginning with the
word “which™ in the proviso. "To this, answer has been given :?

“As to the relative clause in the proviso. it is nefther superfluous nor
inconsistent with the construction which T place upon the section. Tt is
not superfluous, hecause the indemnify does not extend to voluntary affi-
davits, Nor is it material that the word “compel” refers to a compulsion
by the Judge, since the Judge may be said to compel as much by issuing
a process and placing a person in the position of s witness — in which he
's compulsorily sworn aund placed under the necessity of criminating himself—-
as by saying to a witness “you claim to be excused, but the law directs
me not to excuse you”. “Further, section 148, which confers upon a witness
the privilege of not answering a criminative question that is material only
in so far as it injures his character, and thereby affect his credit, expressly
gives power to the judge to warn the witness that he need not criminate
himself until it is decided that the question must be answered. If it were
intended by section 132 that the witness must decline to answer if he
wishes fo claim the indemnity, would not a power to warn the witness to
that effect be expressly given ™

70.51. Tt seems to us that this controversy must continue so long as the
present wording of the section is not changed. There seems to be fundamental
lacuna or want of logic in the section. This lacuna becomes apparent when
one reads the main paragraph of the section in contrast with-the provito. Tn
the main paragraph, the section enacts the rule that a witness shall not be
excused from answering incriminating questions — we are concerned only with
auestions pertaining to matters relevant to the matters in issue. This negative
provision implies that there is no immunity and a witness is bound to answer
the question in every case.

10ueen Empress v. Gopal Das, (1878-81 LL.R. 3 Mad. 271 (supra).
*Perdappa Reddv v. Varada Reddy, AR, 1929 Mad. 236. o
8. Oueen v. Gopal Dass. (1876-81) LL.R. 3 Mad. 279. 285, (F, B), (Muttuswami Afyar
] —dissenting judgment),
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The proviso, however, says that no such answer which a witness “shall be
compelled to give™ shall subject him to arrest or prosecution etc. The proviso
_ creates the impression that there is a discretion — vide the relative pronoun
" “which”. But if there is no immunity, compulsion must follow.— unless the
law gives a discretion to the court to allow or not to disallow the question.
. Hence, the relative expression “which” creates difficulty. The use of the word

“which” suggests that there is a distinction between case and case, and fthat
two alternative situations are contemplated —one in which compuision exists
and snother in which compulsion does not exist.

70.52. Unfortunately, however, the section does not contain any provision
in express terms indicating that such a choice or discretion exists in the court.
In this connection, reference may be made to the fact that in those sections of
the Act where a discretion in the court is contemplated, there is an express
provision — for example, sections 146(3), 147 and 148, which deal with the
cxercise of discretion in regard to questions intended to impeach the credit of
a witness. Tf the provisions of section 132 had in express terms conferred such
a discretion, then one can understand those judicial decisions which hold that
the words “shall be compelled” in section 132 apply only where the court puts
pressure on the witness and the witness in response makes a request for being
excused for answering the questiont,

Such is not the case and in the absence of an express provision conferring
discretion, one cannot be over-critical of the view that the ordinary layman.
unacquainted with the techmical terms of the section, may reasonably be
regarded as a person compelled to answer all questions that are put by counsel
or by the court® The difficulty arising from the present scheme of the section

was emphatically described by Muttuswami Aiyar F in his dissenting judgment

in the Madras case® where he observed : —

Tt seems to me incongruous that the Legislature should have directed
the judge never to excuse a witness from answering a criminative question
relevant to the matter in issue, and at the same time commanded the witness
to ask the Judge to excuse him from answering such a question”.

T0.53. Having taken into consideration all aspects of the matter. we are
of the view that in the case of a witness compulsion* must be taken as arising
by law, since a court has no power to excuse a witness. This is the only
reasonable construction of the main paragraph. Tt is necessary that the proviso
should be brought into line with this proposition enacted in the main paragraph.

IX. RECOMMENDATION

70.54. In the light of the above discussion, we recommend that section 132
should be revised as below :— '

“132. (1) A witness shall not be excused from answering any question
as fo any matter relevant to the matter in issne in any suit or in any civil
.or criminal proceeding upon the ground that the answer to such question
will criminate. or may tend directly or indirectly to criminate, sich witness
or the spouse of the witness or that it will expose, or tend -directly or
indirectly to expose, such witness or spouse to a penalty or forfeiture of

any kind.

AMoher Sheikh v. O.E., (1893) Mad. 392, 400.
tEmperar v. Banarasi, A LR. 1924 AlL 381
*Oueen Empress v. Gopal Dass, (18781881 TT.R. 3 Mad. 271, 284

Para 70.45, supra.
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(2) An accused person who offers himself as a witness under section 315
of the Code of Criminal Procedure, 1973, shall not be excused from qnswering
any question as 1o any matter relevant to the matter in issue in the prosecu-
tion on the ground that the answer to such question will criminate or may
tend directly or indirectly 1o criminate the accused or the spouse of the accus-
ed or that it will expose, or tend directly or indirectly 1o expose, the accused
ar the spouse to a penalty or forfeiture of any kind.

(3) Where by virtue of the obligation imposed by sub-section (1} or sub-
section (2), a witness or the accused is bound to answer a gquestion, no answer
which the witness or the accused gives to that question sholl subject the
witneys, the accused or the spouse of the wilness or the accused, as the case
may be, to wrrest or prosecution, or be proved against the withess or the
accused or the spouse, as the case may be, in any crimingl proceeding, except
« prosecution for giving false evidence by such answer.”



CuarTER 71

PRIVILEGE OF FAMILY COUNSELLORS: SECTION 132A
SECTION 132A

71.1. We have so far dealt with existing provisions of the Act which
comcern privileges and disabilities in the field of evidence. Before we part with
this topic it is necessary to consider one matter on which there is no provision
creating a privilege or disability in the present Act. The matter is an impor-
tant one deserving consideration, having regard to the current thinking on the
subject of disputes arising in family law.

So far as the law of evidence is concerned, what we have in mind is the
protection from disclosure of statements made to a person appointed by the
Court for the purpose of effecting reconciliation between the parties to a dispute
concerning the family. In order to appreciate the need for such a provision,
it is necessary to give a short background of certain trends in thinking and

legislative developments on the subject.

71.2. Tt is now being increasingly realised that disputes relating tc family
law—in particular, matrimonial proceedings—require a different approach from

the conventional method adopted in relation to other disputes. The court.

does not take any active part in ordinary litigation. But family disputes stand
on a different footing. Such disputes concern not merely the immediate parties
thersto, but the children and—taking a wider view—society as a whole. It
is for the good of the society that such disputes ought to be prevented from
arising, as far as possible; but if unfortunately 2 dispute does arise, it is in
the interest of society that its resolution should be effected with as little agrimony
as possible and after bearing in mind the wider interest to which we bave made

a feference. In this connection, it is pertinent to refer to the Report of the .
Law Commission® on the Code of Civil Procedure. - We stressed in that Report
the need for certain special procedural provisions in relation to dispuies in the
field of family law. Our recommendation has, in substance, been implemented.
by the inserfion of a2 new Order—Order 32A—in the Code of Civil Procedure .
as recently amended. We recommend, infer alia, a statutory provision calling -
upon the Court to make efforts at reconciliation. That has also been unple-..

mented by the insertion of an appropriate provision in the Code.

71.3. Tn order that the amended provision may be properly carried out.
it may be necessary for the Court to appoint counsellors who could give their:

advice to the parties. For brevity’s sake, we shall describe such ~persons as -

family counsellors. Such counsellors would find their task smooth if commu-

nications made during the course of the proceedings held by them are protected -
from disclosure. That is how the matler becomes rclevant to the field of

the law of evidence.

71.4, The existing law of evidence does not meet the situation. Communica-
tions made by one spouse to another are privileged under section 122; but that

section is based on the consideration of maintenance of marital confidence bet-__
ween married person, and is confited to their mutual communications. What

we have in mind is a slightly different consideration, namely, the social interest

in the preservation of a matriage which, through it threatens to come to an end,’

could vet be saved by wise and careful action on behalf of the society, of

. 154th Report of the Law Commission (Code of Civil Procedure, 1908, prpposed prder
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which the family counsellor is a representative. And the communica-
tions for which the privilege is intended need not take place beiween
spouses. Tt is in the interests of society generally that the spouse who is willing
to confide in the family counsellor about his conduct should be encouraged to
do sv, The proceedings for reconciliation may then have a reasonable prospect
of success, or at least the spouse making such communications will have the
satisfaction that the truth is known to one person who is neutral and impartial
and who is acting for the benefit of both the parties. When we speak of “spouses™.
we do not imply only matrimonial disputes.

71.5. If the approach which we have outlined above is to be implemented,
a question of detail arises, namely, should be privilege be that of the communi-
cating spouse, or should be privilege be that of the family counselior? On this
question, much can be said on both sides. The grant of a privilege to the spouse
would be in symmetry with the provisions of the Act concerning legal advisers.
But it can be said, on the other side, that the position of the family counsellor is
not totally similar to that of a legal professional adviser. The proposed privilege
is to be created in the interest of society, in order that the family counsellor may
function effectively and the privilege should exist jrrespective of the fact that the
family counsellor is or is not engaged by the party. On this reasoning, the
privilege should be of the family coumsellor. The communication should be
protected, because society has an interest in the preservation of marriage. We
think that on the whole the privilege should be of the family counsellor.

71.6. But the privilege should not apply to proceedings against the
counsellor — where the proceedings are based on a cause of action arising from
matters concerning the action of the counsellor.

71.7. It would be of interest to note that in England. a privilege! regarding
such communications seems to be recognised —though the privilege is of the
spouse. Thus, in Mctaggart v. Mctaggart? probation officer was obliged to
give evidence concerning that which had passed at an imterview between the
parties, at which he had been present. The spouses each gave evidence about
this interview, and the Court of Appeal accordingly, held that such privilege as
attached to their statements to the probation officer had been waived ; but the
Court had no doubt that the statements were privileged, although the privilege
was that of the parties. In Mole v. Mole! it was decided that the privilege
existed even when only one of the parties had enlisted the services of a probation
officer, so that he could not give evidence about a letter written 1o him by
the other party without that person’s consent. It was emphasised that a8 stmilar

" privilege would apply when one or other of the parties approached a doctor,

clergyman or marriage guidance counsellor with regard to his or her matrimonial
differences and there was said to be a tacit understanding that negotiations
were to be without prejudice in such cases.

In Henley v. Henley, the initiative in endeavouring to effect a reconcilla-
tion was taken by a clergyman, a friend of the parties, and it was held that
the privilege attached to statememts made to him.

In Pais v. Pais® it was observed after referring to Cross’s opinion that
the privilege should be of the adviser—

“It may be that it would be very convenient and just that it should be the
law, but in my judgment it is not the law of England that there is a privilegs

1Cross, Evidence (1974), page 262.
WcTapeart v. McTaggart, (1945) Probate 94; (1948) 2 All BR. 754,

Mole v. Mole, (1951} Probate 21: (1950) 2 All BER. 328 ; see also Pals v. Pais, {1971}
Probate 11%; (19700 3 All. ER. 491

" $Henley v. Henley, (1955) Probate 202 ; (1955) t All. E.R. 590,
¥Pgis v. Pals, (1970) 3 ALl ER. 491,
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attaching to a priest or other professional man, or to any other marriage
guidance counsellor as such.! The privilege of communications between lawyer
and client is the privilege of the client, not the privilege of the lawyer. So,
too, the privilege of communications between priest and spouse, and I am
dealing only with the case of conciliation, is the privilege of the spouse not
the priest.”

71.8. This is thc English common Jaw. In some countries, the matter has
been dealt with by statute. There was, for example, in the Australia (Matri-
wonial Causes) Act, 1939, section 12{1} (recently re-enacted), a provision that a
marriage gunidance counsellor is neither competent nor compellable as a witness
in respect of communications made to him in that capacity.

It appears that the privilege has been recognised in New Zealand and in
the New York State. Tt has also been enacted in regard to the Los Angeles
County Family Court, and in the Rules in force in New Jersey,

719, The New Jersey Rule on the subject reads—#

“28A—1. Any communication between a marriage counsellor and the
person or persons counselled shall be confidential and its secrecy preserved.
This privilege shall not be subject to waijver, except where the marriage
counsellor is a party defendant to a civil, criminal or disciplinary action
arising from such counselling, in which case, the waiver shall be limited to
that section,”

71.10. In the above discussion, we have mentioned ocounsellors appointed by
the court. For the present, we do not recommend that the protection proposed
by us be extended to marriage guidance counsellors who are consulted privately
by the parties in connection with disputes concerning the family, In India, such

" counselling is nascent institution. Some such privilege may be needed even for
private counsellors, if they are to function effectively. When such institutions
take root, it will be necessary to deal with the matter. A day might come when
counselling and conciliation will be available not only to spouses who approack
the court, but also to married people who seek to avoid that result. Tt is vita)
to the preservation of the social fabric, if it is to withstand the on slaughts that
are bound to be made by the winds of “modernisation™, that there is available
disinterested and competent advise. The process of divorce is merely a remedial
one in the legal sense, and not a preventive one. We hope that preventive social
therapy to avoid disputes will be available.

71.11. Although the amendment tecommended by wus will be primarily
important where the reconciliation relates to the main issue in matrimonial
procedings, it may not be improper to point out that there might be many other
issues in respect of which reconciliation or common agreement could be worked
for. Even where the parties cannot agree to resume their married life, it might
well be advisable to ensure that as for as possible the question of financial
provisions and custody of children, including, in particular, the crucial question
of access to children are settled by agreement. It is not to be overlooked that
though orders on these matters are Tegarded as incidental orders, it is such
‘matters that constitute the heart of the real dispute. From the sociological
point of view, they are much more important than the dissolution of the marriage
or other relief prayed for, however important the latter may be to the legal eye.

IManchester and Whelton, “Maritai Conciliator” (1974 23 C.L.O. 339, 361, 362,
8

364, 368,
TNew Jersey Rules of Evidence, Rule 28A-1 (Effective January 10, 1969),
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Where children are concerned, the court may like to direct and supervise
meaningful negotiations and to review all arrangements so as to ensure that the
rights of children are protected.

Access to a child is an intrinsic aspect of arrangements or dispositions made
for the child’s custody, care and upbringing. The purpose of access is to
recogrise a child’s interest in a continuing relationship with each parent.

71.12. In the light of the above discussion, we recommend the insertion of
a new saction on the following lines :(—

“132A. (1) No communication between a family counsellor as such and
the person or persons coutiselled shall be compelled or permitted to be
disclosed.

(2) The provisions of sub-section (1) shall not apply where the family
counsellor is a party to a civil or criminal proceeding arising from such
counselling.

- Explanation 1.—In this section, “a family counsellor” means a person
appointed by the court for the purpose of effecting reconciliation
between parties to a proceeding wherein the court is smpowered or
required by law to appoint such a person.

Explanation 2.—This section applies 1o the proceedings referred to in
Explanation 1 as well as to any other proceedings.”



CHAPTER T2

PATENT AGENTS—SECTION 132B

72.1. There is another matter which raises questions of privilege, on which
at present there is mo specific provision in the Act. Under the Patents Act}
2 patent agent can practise not only before the High Court, but also before
the Centroller General of Patents, Designs and Tradesmarks (briefly described
as the Controller) in proceedings under the Act, To this extent the functions
of patent agents are analogous to those of professional legal advisers. In the
Evidence Act, however, there is no provision protecting their confidence,
Patent agents do not enjoy any privilege in regard to confidential communica-
tions. Since the very nature of the proceedings under the Patents Act implies
that in most cases, a communication between a patent agent and client will be
confidential and should deserve protection, we are of the view that a provision
is necessary in the Evidence Act on the subject?

72.2. It may be noted that in England, provision has now been made
conferring privilege in respect of certain communications relating to  patent
proceedings. The relevant provision, which is contained in the Civil Evidence

Act, 1968, is as follows :—*
“Privilege for certain communications relating to patent proceedings.

15- (1) This section applies to any communication made for the

purpose of any pending or contemplated proceedings under the Patents
Act, 1949 before the Comptroller or the Appeal Tribunal, being either—

(a} a communication betwen the patent agent of a party 1o those
proceedings and thag party or any other person; or

{b) a communication between a party to those proccedings and a person
other than his patent agent made for the purpose of obtaining, or
in response to a request for, information which that party is secking
for the purposc of submitiing it to his patent agent.

For the purpose of this sub-section, a commumication made by or to a
person acting—

“{i) on behalf of a patent agent ; or
(ii) on behalf of a party to any pending or contemplated proceedings,
shall be treated as made by or to that patent agent or party, as the case
may be. _

(2) in any legal proceedings other than criminaj proceedings a com-
munication to which this section applies shall be privileged from disclosure
in like manner as if the proceedings mentioned in the foregoing sub-section
had been proceedings before the High Court and the patent agent in
question had been the solicitor of the party comcerned. .

{3) For the purpose of this section, a communication made for the
purpose of a pending or contemplated proceeding under the Patents Act,
1949 shall be treated as made for the purpose of contemplated proceedings

Sections 126-127, Patents Act, 1970.

Weo para 72.3, infra.
1Section 15, Civil Bvidenos Act, 1968 (c. 64)
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under {hat Acl before ihe Comptroller or the Appeal Tribunal of every
kind to which a proceeding of that description may give rise, whether or

not any such proceedings are actually contemplated when the commumica-
tion is made,

*(4) In this section—

“the Comptroller” and “‘the Appeal Tribunal” have the same meanings
as in the Palents Act, 1949 ;

“patent agent” means a person registered as a patent agent in the
register of patent agenls maintained pursuant to the Patents Act, 1949 or
a company lawfully practising as a patent agent in the United Kingdom

- or the Isle of Man; and :

“party”, in refation to any contemplated proceedings, means a prospec-
tive party thereto”.

72.3. In India, under the Patents Act in force,! a patent agent whose name
is entered in the Register is entitled® to practise before the Coniroller and to
prepare all documents, transact all business and discharge such other functions
as may be prescribed in connection with any proceeding before the Controlier
under the Act. Besides advocates, persons who have obtained 5 degree and
passed the qualifying examination prescribed for the purpose. are yualified to
have their names entered in the Register of Patent Agent’

72.4. An appeal from the decision of the Controller {The Controller General
of Patents, Designs and Trade marks) lies, to the High Court in certain cases.*
The Act contains mo provisions as to the privileges of patent agents. Having
regard to rapid scientific progress in the couniry and the growing importance
of inventions and patents, it can be reasonably asserted that the mstitution of
patent agents will assume practical importance in the mnot distant future.
Correspondingly, the law of evidence should also give due recognition to their
functions and grant a privilege that will enable them to discharge their
functions smoothly—a protection which is required in the public interest.

72.5. We, therefore, recommend that the following new scction should be
inserted in the Evidence Act, It should apply to civil as well as criminal
proceedings ;

=“132B. (1) This section applies to any communication made for the
purpose of any pending or contemplated proceedings under the Patents Act,
before the Comptroller or the High Court, being either—

‘“(a) a communication between the patent agent of a parly lo those
proceedings and that party or any other petson; or

{b) a communication between a parly to those proceedings and a person
other than his patent agent made for the purpose of obtaining, or
in response to a request for, information which that parly is seeking
for the purpose of submiiting it to his patent agent.

Patents  Act, 1970 (39 of 1970).
[ection 127, Patents Act, 1970,
[ection 126, Patents Act, 1970,
Section 116(2), Patents Act, 1970
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Expfanatitm.—For the puri)osc' of this sub-section, a communication
mude by or to a person acting—

(i) on behalf of a patent ageat, or

(ii) on behalf of a party to any pending or contemplated proceedings ;
shall be treated as made by or to that Patent agent or party, as the case
may be,

(2) In any lcgal proceedings! a communication to which 1his section
applies shall be privileged from disclosure in like manper as if the
proceadings mentioned in sub-section (1) had been proceedings before a
Court and the Patent agent in question had been the legal professional
adviser of the party concerned,

(3) For the purposes of this section a communication made for
the purpose of a pending or contemplated proceeding under the Patents
Act shall be treated as made for the purpose of contemplated proceedings
under that Act before the Comptroller or the High Court of every kind fo
which a proceeding of that description may give rise, whether or not any
such proceedings are actually contemplated when the communication is
made.

(4) In this section—
(a) “the Comptroller” has the same meaning as in the Patents Act:
(b) “Patents Act” means the Patents Act, 1970;

(¢) “patent agent” means a person registered as a patem  agenl
in the register of patent agents maintained pursuant to the Patents
Act, or a company lawfully practising as a patent agent in India;

(d) “party”, in relation to any contemplated proceedings, means a
prospective party thereto.”

‘The intention is that the new section should apply to civil as well as criminal pro-
ceedings.
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CHAPTER T3

ACCOMYLICE EVIDENCE
SECTION 133 AND SECTION 114, ILLUSTRATION (b)

I. INTRODUCTORY

73.1. With section 133, the Act deals with particular witnesses. Two
provisions relating to the evidence of accomplices should now be considered.
The (ivst is section 133. It provides that an accomplice shall be a competent
witness against an accused person ; and a conviction is not illegal merely because
it proceeds upon the uncorroborated testimony of an accomplice.

The second is section 114, iflustration (b), which cautions the court that
the court may presume that an accomplice 1s unworthy of credit unless his
evidence is corroborated in material particulars. '

73.2, There is a certain amount of disharmony between the two provisions—
which is usually solved by stating the proposition that the rule that an accom-
plice is unworthy of credit unless corroborated, is a rule of prudence and not
one of law. Nevertheless, the present duality creates complications in practice.
We shall deal with this aspect later,

733, Two propositions are enacted in section 133. The first proposition,
that an accomplice is a competent witness against an accused person, is a
proposition which is realiy superfluous in view of section 118.

The section does not make a distinction between one kind of accomplice
and another, nor does it confine! the expression “accomplice” to a person who
is an approver.®

It should be noted that the expression “accomplice™ is not an expression
used in the Indian Penal Code, or (cxcept as a marginal note) in the Code of
Criminal Procedure. 1t appears only in the Evidence Act

The expression “testimony”, which occurs 1n  section 133, i3 also not
ordinarily used in Indian statutory law. These are, however, questions of
mere semantics, and we may ‘proceed to discuss more substantial matters,

. NEED FFOR SECTION 133 DOQUBTED

734. Tt is not quite clear why scction 133 was inserted at all in the Act.

rated evidence of Markby has dealt with the point thus—

an accomplice not
to stand,

"It was not necessary, as section 118 makes all persons competent to
testify ; except those therc enumerated. Nor is there any rule which
requires (hat the evidence of an accomplice should be corroborated. But the
cmphatic stalement in this scction might Iead persons to suppose that the

Legislalure desired lo encourage conviclions on the uncorroborated evidence
of an accomplice. This, however, cannot have been the case, because, int

section 114, we find given, as one of the presumptions based on the common
course of human conduct, the presumption ‘that an accomplice is nnworthy

1See R. v. Nga Myo, ALR. 1933 Rang. 177.
Sea discussion as {v meaning of “accomplice”, infra.

734
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“of -credit, unless he is corroborated in material particilars’, Moreover, 20
conviction based on the uncorroborated evidence of an accomplice would
be allowed to stand by a court of appeal, except under very rare and
exceptional circumstances’ and if a Judge in his charge to the jury omitted
“to warn them against the danger of convicting on such uncorroborated
evidence, he would be held to have misdirected them. It would, however,
have been better to omit this section®. The law on the subject would then
have been the same as it is now. and the awkwardness of appearing %o
sanction a practice so universatly condemned would be avoided.”

73.5. Perhaps, the draftsman of the Act thought that since several points
were discussed in various cases* (holding that legally a man may be . convicted
on uncorroborated testimony of an accomplice provided the judge had ecalled
the afttention of the jury to the fact that this was the sole evidence), it was
proper to codify all those points.

I, VARIOUS SITUATIONS WHERE ACCOMPLICE

73.6. There are numerous situations in which an accomplice may become
a compelent witness. A person may have been granted pardon under the Code
of Criminal Procedure (popularly known as the Queen’s pardon in Emgland)
and he is then said to become an approver. Or, he may not bavc been pardoned,
but may be under trial separately from the other accused—a course which is
not illegal, though usuvally inconvenient. He might have already been convicted,
for example, where the other accused has absconded, so that he is no longer
the ‘accused’—--and therefore, he becomes a competent and compellable witness,
Or, though a prosecution was instituted against him, it may have been withdrawn,
50 that he ceases to be the “accused”, In the alternative, for some reason—
say, insufficient evidence of or factual ignorance on the part of the police or
otherwise-—he might not have been charged at all, and it now transpires that
he was also involved in the offence and was a guilty associate in crime,

Again, though a co-accused, he may choosc 1o give evidence In every
case, he is an accomplice, and his evidence will be subject to the safeguard
indicated in section 114, illustration (b). Of course, the extent of corroboration
needed will differ from case to case.

73.7. How an accomplice becomes a witness even though he has 1ot
received pardon in accordance with law, is illustrated in a Bombay case® A
large number of persons were prosecuted for offences of conspiracy under
section 120B of the Indian Penal Code, for importing and bringing into India
gold in contravention of the provisions of the Sea Customs Act, 1878. They
were convicted. In appeal against the convictions, the defence argued in  the
High Court that two of the accomplices ought to have been prasecuted alomg
with the accused, as there was sufficient cvidence against them. If the customs
authorities wanted to use their evidence against the accused, they (the authorities)
ought to have proceeded to obtain the same by the procedure prescribed by
the Code of Criminal Procedure or otherwise by law, but they had no right,
on their own responsibility, to choose particular  persons as witnesses and
prosecute the others.

INote the word “exceptional™.

2Emphasis added.

iMark by on Evidence, page 93, quoted by Field.
. Queen v. Elghi Buksh, 1 Weekiy Reporis Criminal Rulings 80, foliowed in Reging v.
Neel-Tohn, 8 Weekly Roports Criminal Rulings 19, and Reging v. Shamsher Beg, 9 Weekly
Reports Criminal Rulings 51,
The snumeration is not intended to be exhaustive.

$Lakshman Das Chagan Lal Bhatia & Ors. v. The Siate, ALR. 1968 Bom. 400.

Accomplice giving

evidence
pardon,

without
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73.8. The High Court rejected this contention of the defence, and heid that
if it 18 desired to use an accomplice as a witness without the procedure of
pardon. his trial can be separated, and he may either be teied first and then be
examined as a witness, or he may be examined ag a witness first and then
tried.

73.9. The High Court observed that this is not to say that the police were
not to charge-sheet a particular accused. The prosecution should obtain either
pardon in accordance with section 337 of the Code of Criminal Procedure,
1898, or the accused should have bzen dischaged, or acquitted under section 494.
The police may charge him separately, and he may plead guilty. But these
points did not affect the comperence of the person concerued to give evidence.

7310. The point came up before the Supreme Court in Sirgjuddin' In
that case, there were charges nnder the Prevention of Corruption Act, 1947,
against the accused, who was the Chief Engineer, Madras. During the course
of investigation of the case, the police promised “pardon” to some other
officials, who were the subordinates of the accused and had assisted him in the
commission of his malpractices. The police thought that if the subordinate
officials were prosecuted along with the accused, the case might fail for lack
of cvidence. The police issued “certificates” to two subordinates officials,
assuring them immunity from prosecution for the part played by them.

73.11. The Supreme Court, while upholding the conviction on the merits,
observed that the granting of immunity to two persons who are sure to be
examined as witnesses for the prosecution was highly irregular and unfortunate.
Neither the Code of Criminal Procedure nor the Prevention of Corruption Act
recognises the immunity from prosecuiion given under these “assurances’™; the
grant of pardon was not in the discretion of police authorities. However, it
may be noted that this irregularity does not seem to have been treated as
affecting the position regarding evidence given by the persons concerned.

73.12. Many cases could be cited from the High Courts in which the
examination of one of the suspects as a witness was oot held to be illegal, and
accomplice evidence was received (subject to safeguards) as admissible evidence
in the case. In those cases, section 342 of the Code of Criminal Procedure, 1898,
and section 5 of the Indian Qaths Act (then in force) were considered, and the
word “accused” as used in those sections was held to denote a person actually
on trial before a court, and not a person who could have been so tried. The
witness was, of course, treated as an accomplice. The evidence of such an
accomplice was received with necessary caution in those cases. These cases
have been mentioned in Re Khandaswami Gounder® and were approved by the
Supreme Court in Lekshmipat's case* The leading cases of the High Courts are:

{Case law as to trial of accomplice)

Queen Empress v. Mona Puna, (1892) 1LL.R. 16 Bom. 661,

Banp Singh v. Emperor, (1906) LL.R, 33 Cal 1353;

Keshav Nasudeo v. Emperor, 11LLR, 539 Bom 355; ALR, 1935 Bom. 186;
Empress v. Durant, (1899 [.L.R, 23 Bom. 213;

Akhoy Kumar Mookerjee v. Emperor, LL.R. 45 Cal. 720; ALR. 1919 Cal
1021;

Sfrajuddin v. State of Madras, ALR. 1971 S.C. 520, 529, affirming A.LR, 1968 Mad.
117.

Ny re Kandaswami Gounder, ALR, 1957 Mad. 727,
SLakshmipat Choraria v. State of Maharashtra, ALR. 1968 8.C. 938, 944, para 13,
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A. V. Joseph v. Emperor, LL.R. 3 Rang. 11; A.LR. 1925 Rang. 122,
Amdumiyan v. Emperor, 1LR. 1937 Nag. 315; A.LR. 1937 Nag. 17 (F.B)

Gallagher v. Emperor, 1LL.R. 34 Cal, 52; A.LR, 1927 Cual. 307, and
Emperor v. Har Prasad, 1.L.R. 45 All. 226; ALR. 1923 All. 91,

Iv. MEANING

73.13. So much as regards the position in the law of procedure, The
meaning of the expression “accornpiice” is a matier of some interest. Jn the
new Oxford Dictionary, it is stated that the word “accomplice” may be spelt
as “a complice”, meaning a partner in crime, an associate in guiit!

The term “accomplice” is not defined in the Evidence Act. The Penal Code
does not even refer to it The Code of Criminal Procedurc does not use it;
it merely refers to the term “accomplice” in a marginal note. which reads thus:
“Tender of pardon to accomplice”. '

The term “accomplice™ signifies a guilty associate in crime ; or when the
witness sustains such a relation to the criminal act that he could be jointly
indicated with the accused he is an accomplice? This definition is based upon
U.S. v. Neverson® and White v. Com'. '

The Patna case of Kailash Missir v. Emperor’, the Oudh case of Jagannath
v. Emperor’, and the Sind case of Chetumal v. Emperor’, have adopted this
definition of “accomplice” which was also adopted in a few olher cases’. The
terms was explained in fsmail Hussaln Ali v. Emperor’, as follows: —

“The expression ‘accomplice’ has not been defined in the Evidence Act,
but there can be little doubt thai it means a person who knowingly or
voluntarily cooperates with or aids, and assists another in the commission

of a crime.”

73.14. In Emperor v. Mathews,” Cuming J. made the following observations
elucidating the various grades of accomplices :

“It is to be remembered that there are, it may be said, many grades
of accomplices. They vary from the man who, for example, with his own
hand committed a murder, to the man who as in the present case it is
alleged, offered a bribe to another when the latier is being 1ried for taking
the illegal gratification and to that extent aided the accused in committing
his offence of taking an illegal gratification.

“For, this man is not strictly speaking guilty of the offence of which
the other is being (ried, and he certainly does not come strictly within the
meanittg of the term “accomplice” if we accept the definition of term
“accomplice” as given by Subrahmanya Ayyar J. in the case of Hamaswami

Kailash Missir v. Emperor, AILR, 1931 Pat, 105, 109,

R amaswami Gounder v, Lmperor, LL.R. 27 Mad. 271; 14 ML.J 226 (per Subra-
mania Ayyar, J.).

1.5, g. Neverson, 14 Century, Dig. Col. 1279,

‘White v. Com., 14 Century Dig. Col. 1250,

SKailash Missir v. Emperor, ALR. 1931 Pat. 105,

ifagannaih v. Emperor, AR, 1942 Qudh 221,

"Chetumal v. Emperor, AJLR. 1934 Sind 185,

i{a} Ghudo Ramdhar v. Emperor, A LR. 1945 Nag. 143 ;

ib) K. 8. Nirmatkum Arsinghji v. State, ALR. 1956 Sau, 535

(c) Gobinda Balji Sonar v. Emperor, ALR. 1936 Nag. 245.

(3) Chetumal Rekumal v. Emperor, ALR. 1934 Sind. 185.

Ssmail Hussain Afi v. Emperor, A.LR. 1947 Lah, 220,

WEmperor v. Mathews, A.LR. 1929 Cal. 822, 5826, (case of bribery).

Grades,
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Gounden v. Emperor', or by Glover, I., in the case of Queen v. Ram Sahoy.?
Subramanya Ayyar J. held that the term ‘“accomplice” signifies a guilty

associate in crime or where the witness sustains such a relation to the
criminal act that he could be jointly indicated with the accused.

73.15. Every “participation” in the physical act which constitutes an offence
does not make a person an accomplice. There must be a guilty association in
crime. It depends upon the nature of the offence and the extent of the complicity
of ‘the witness in it. There must be mens rea.

73.16. In particular, mere presence at the scene of crime does not constitate
complicity in crime unless there is guilty association. R. v. Coney’ decided
that non-accidental presence at the scene of the crime is not conclusive of aidiag
and abetting. The jury bas to be told by the judge in clear terms, what it is
that has to be proved before they can convict off aiding and abetting; what
it is of which the jury must be sure as matters of inference before they can
convict of aiding and abetting, in such a case where the evidence adduced by
the prosecution is limited to non-accidental presence. What has to be proved
is stated by Hawkins J. in a well-known passage in his judgment in R. v. Coney,
where he said :

“In my opinion, to coustitute an aider and abettor some active steps
must be taken by word, or action, with the intent fo instigate the principal,
or principals. Encouragement does not, of necessity, amount to aiding and
abetting ; it may be intentional or unintentional, a man may unwittingly
cincourage another in fact by his presence, by misinterpreted words, or
gestures, or by his silence, or non interference, or he may encourage inten-
tionally by expressions, gestures, or actions intended to signify approval.
In the latter case he aids and abets, in the former he does nmot. It is no
criminal offence to stand by, a mere passive spectator of a crime, even of a
murder. Non-interference to prevent g crime is not itself a crime. But the
fact that a person was voluntarily and purposely presen; witnessing the
commission of a crime and offered no opposition to it, though he might
reasonably be expected to prevent and had the power so to do, or at least
to express his dissent, might wunder some circumstances, atford cogent
evidence upon which a jury would be justified in finding that he wilfuily
encouraged and so aided and abetted. But it would be purely a question
for the jury whether he did so or not.”

An accessory after the fact is an accomplice,**

On the meaning of “accomplice”, the observations of Ramaswamt J., ia
Ambujon Ammal, In re® are worthy of perusal;

“An accomplice is a person who has concurred in the commission of
an offence............ T

“The word ‘accomplice’ means a guilty associate or partner in crime,
or who in some way ot other is connected with the offence in question, or

IRamaswami Gounden g. Emperor, (1904) LL.R. 27 Mad. 271.
Quren v. Ram Sahoy, 20 M. R.Cr. 19,

SR, v. Coney, (1882) 8 Q.B.D. 534, 557, 558.

SALR. 1943 P. C. 4.

SSurya Kant v. R., 24 CW.N. 119 {(Huda J.).

¥in re Ambuian Ammal, ALR. 1954 Mad. 326.

'R, V. Mullins, (1341) 3 Cex. @80, 526 12 1.P. 770 (Masla I.).
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who makes admissions of fact showing that he had a conscious had in the
offence.’ It includes an accessory aflter the fact.™

73.17. The scope of the concept of accomplice has raised interesting
problems with reference to a variety of sitnations in India. TFor example, is a
person who offers a bribe to public officer an accomplice 7° The question has
been answered in the affirmative.

73.18. The question of spies has also come up. A distinction is sometimes
made between an agent for the prosecution who is a mere spy and a psrson
who associates with criminals with a criminal design. The former is not an
accomplice, and his evidence does not require corroboration, though the weight
to be attached depends on the character of the individual witness; the latter
is an accomplice whose evidence requires corroboration 4%

If the position of a witness is analogous to that of an accomplice, corro-
boration in material particulars would be required?

A few leading cases on the subject, apart from those of Supreme Court
{referred to separately) are—

(a) Those of the Privy Council, Bhubani Sahu v. The King" and
Mahadeo v. The King?, and

(by The Madras cases of Ramaswami Gounden v. Emperor? In re.
S. A. Sattar Khan,®® In re Addanki Venkadu Venkatish v. Emperor? In ye
M. K. Thiagaraja Bhagavathar,” Vayvasa Rao v. The King® Muttukumara-
swami v, Emperor,” Empevor v. Nilakanta® In re. B. K. Rajagopal¥.

(¢) The Calcutta cases of Hafizuddin v. Emperor,”* Narain Chandra v.
Emperor,® Nuril Amin v. Emperor® Alumuddin v. Queen Empress®
Dhappati Dev v. Emperor™.

(d)} the Bombay case of Papa Kamal Khan v. Emperor® the Nagpur
case of Ghudo v. Emperor™.

Ya} Jagannath v. Emperor, ALR. 1942 OQudh 221.
{(v) Emperor v. Burn, 11 Bom, L.R. 1153.
Yemeil v. Emperor, ALR. 1947 Lah. 220

%a) R. v. Chhagan, ILR. 14 Bom. 331;

(b) Huntley v. Emperor, AIR. 1944 F.C. 66.
sEmperor v. Chaturbhui, (1911) LL.R. 38 Cal. 96,
FSee 8. v. Samuel, ALR. 1961 Xer. 99.

Wemireddy v. §., (1936} SCR. 347; ALR. 1956 8.C. 379; explai'néd' in '.Rammtan
v. 5. ALR. 1962 S.C. 424, 428 ; (1962) 3 SCR. 590. i

"Bhuboni Sahu v. The King, ALR. 1949 P.C, 257; (1949) 2 M.L.J. 194,
SMahadeo v, The King, ALR. 1936 P.C, 242 37 Cr. LJ. 914,

*Ramaswani Gounden v. Emperor, LLR. 27 Mad. 271; 14 M.L.J. 226,
iy re, §. A. Sattar Khan, ALR. 1939 Mad, 283,

Wy re. Addanki Venkadu, AILR. 1939 Mad. 266.

BYenkatiah v. Emperor, {1937) Mad. Cr. C. 27.

By re, M. K. Thiagaraja Bhapavathar, ALR. 1946 Mad. 271; (1946) 1 M.L.J. 42,
Wy avasa Rao v. The King, 12 M.L.J. 283,

YAfuttukumaraswami v. Emperor 1L.R. 35 Mad. 397,

WEmperor v. Nilgkanta, 22 M.LJ. 490.

Ufn re B. K. Rajagopal, ALR, 1944 Mad. 117 (F.B.)}; (1943) 2 M.L.J. 634,
"Hafizuddin v. Emperor, ALR. 1934 Cal. 678.

©Ngrain Chandra v. Emperor, ALR. 1936 Cal. 101,

Nyl Amin v. Emperor, ALR. 1939 Cal. 335; 40 Cr. L.J. 667.

% 4 limuddin v. Q.E., (1896) 1.L.R. 23 Cal. 361.

2Dhanpati Dev v. Emperor, ALR. 1946 Cal. 136.

©Papa Kamal Khan v. Emperor, ALR. 1935 Bom. 230.

Uuhudo v. Emperor, ALR, 1945 Nag. 143,

Variety of sitaa-
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(e} the Qudh case of Jagannath v. Emperor,' the Lahore case of
Ismail v, Emperor} and ihe Patna case of Kailash Missir v. Emperor.

V. ENGLISH LAW

73.19, Eveclution of the law in Englapnd is of interest. In the leading case
of R. v. Baskerviile,*-* reporied in 1916, Lord Reading, Chief Justice, delivering
the judgment of the court of Criminal Appeal {which included Scrutton, Avory,
Rowlatt and Atkin IJ.) observed :

“There is no doubt that the uncorroborated evidence of an accomplice
is admissible in law......... but it has long been a rule of practice at
common law for the judge to warn of the danger of convicting a prisoner
on the uncorroborated testimony of an accomplice and in the discretion
of the judge, to advise them not to convict upon such evidence ; but the
judge should point out to the jury that it is within their legal province
to convict upon such unconfirmed evidence.”

Statham v. Statham® rteported in 1929, contains a useful analysis of the
whole law relating to corroboration of the evidence of accomplices. Lord
Hanworth M. R, referred to the cases of Thompson v. The King., (191%) A.C.
221, R. v. Jellyman. (1838 & Car. & P, 604: 173 ER.637, R. v. The Tate
(1908) 2 K. B. 680 and R. v. Ravkerville, (1916} 2 K. B. 658 and deduced three
propositions from them. First. that the evidence of an accomplice is not accepted
without corroboration. Second, that a comviction may be quashed in an
appeal court where a trial judge had omitted to caution a jury against convicting
on the uncorroborated evidence of an accomplice. Third, that the corroboration
must be found in some material particolar tending to show that the accused
had committed the acts charged. The evidence must also be such as affected
that accused by commecting him or tending to connect him with the crime. This
case shows a more stringent approach.

Later, in Davies v. D.P.P.7 the following propositions were emunciated by
the House of Lords:

“(1) On anv view, persons who are participes criminis in respect of
the actual crime charged. whether as principals or accessories before or
after the fact {in felonies) or persons committing, procuring or aiding and
abetting (in the case of misademeanours). This is surelv the natural and
primary meaning of the term ‘accomplice’. But in twe cases, persons
falling strictly outside the ambit of this category have, in particular deci-
sions, been held to be accomplices for the purpose of the rule: viz.,

{2) Receivers have been held to be accomplices of the thieves from
whom they receive goods on a trial of the latter for larceny (R. v. Jennings,
(1912) 7 Cr. App. R. 242 : R. v, Dixon, (1925) 19 Cr. App. R. 36;.

(3 When X has been charged with a specific offence on a particular
occasion, and evidence is admissible, and has been admitted. on This
“having committed crimes of this identical type on other occa-
sions, as proving system and intent and negativing accident; in such

Yapgannath v. Emperor, ATR. 1942 Oudh 221.

2fsmail v. Emperor, ALR. 1947 Lah. 220

YRailashk Missir v. Emperor, ALR. 1931 Pat. 105

SR. v, Raskerville, (1916) 2 K.B. 658 (C.C.A).

*This was cited with approval in Rameshwar v. The State, (1952) S.C.R. 377, 385:
ALR. 1952 S.C. 54, 57.

tStatham v. Stathanr. {1929) Probate 13, 139,

TPavies v. D.P.P. {1950 AC, 378 199 {HL)
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cases the court has held that in relation to such other similar
offences, if evidence of them were given by parties to them, the evidence
of such other parties should not be left to the jury without a warning that
it is dangerous to accept it without corroboration (R. v. Farid (1945} 30
Cr. App. R. 168} ........ e

The position as to “traps” will be discussed later?

The following are not accomplices in England :

(a) a child under the age of criminal responsibility assisting in a crime
{b) a child victim of a sexual assault,” and

{c}) a woman upon whose immoral earnings the accused is alleged to have
lived !

73.20. But, in general, a warning has to be given if a witness has some
purpose of his own to serve® It is the same with any witness of doubious and
doubtful character® so that, in practice, a warning would be given about the
evidence of a woman on whose immoral earnings the accused is alleged to
have lived” Tt may be stated also with reference to children who are helpers
in crime and child victims of assaults, that corroboration will be required even
though they are not “accomplices”, in view of separate rules based on different
grounds.

Vi. ENTRAPMENT

73.21. An important point comnected with the subject of accomplices is
that concerning “traps™. The subject of trap witnesses from the point of view
of the law of evidence has been thus dealt with® by the Supreme Court:

“The correct rule is that if such witnesses are accomplices who are
particeps criminis, their evidence mus# be treated in the same way as that
of accomplices; if they are mot accomplices but are partisan or interested
witnesses concerned in the success of the trap, their evidence must be
treated in the same way as other interested evidence by the application of
diverse considerations, and in a proper case the court may even look for
independent corroboration, To convict upon such partisan evidence is
nejther illegal nor imprudent, but inadvisable.”

7322. In some countries, the use of traps has repercussions on substantive
liability and “entrapment™ roay evep constitute a defence to criminal liability.
Though we are not concerned with the question of suhstentive criminal liability
it will not be improper to refer to the cases relating to the effect of entrapment
on subctantive Liability.

It is settled in the U.S.A. that if the police or other government agents act
ay agents provecateurs—that is, going beyond mcere infiltrators affording the
opportunity or facility for criminal activity—the defence of “entrapment” may

1See “Entrapment” infra.

IR. v. Cratchley, (1913) 9 Cr. App; R. 232,

iR, v. Pitts, (1912) 8 Cr. App. R. 126: R. v. Tatham, (1921) 15 Cr. App. R. 132.
iR, v. Kine. (1914) 10 Cr. App. R. N7

ER. v, Prater, (1960} 2 Q.B. 454

SR, v. Brown, (1910) 6 Cr. App. R. 24,

iSee in R. v. King, (1974) 10 Cr. App. R. 117, 119, Reading L.CJ.

58 v, Basawan, A LR, 1958 S.C. 500, Also see ALR. 1969 S.C. 17.

'Ramchand v. 5. ALR. 1958 Bom. 287,

Trape.
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be raised in defence of any subsequent prosccution. This was clearly established
by the Supreme Court in Sorrel v. U.S.'! Tn the lower federal courts, it had
clearly been the practice for some time.

73.23. In Sorrel, Chief Justice Hughes commented :

“It is well settled that the fact that officers or employees of a govern-
ment merely afford opportunity or facility for the commission of the
offence does not defeat the prosecution............. A different question is
presented when the criminal design originates with the officials of the
government, and they implant into the minds of an innocent person the
disposition to commit the alleged offence and induce its commission in
order that they may prosecute.”

73.24. The facts of the later Supreme Court decision in Sherman v, [7.5.3
iltustrate the problem. In August 19531, K., a narcotics informer met S. at a
doctor’s office, where, apparently, both men were being treated for drug
addiction. From that time K. and S. met frequently at that same office and
at the pharmacy. At these “accidental” meetings, conversation ensuoed. :

After some time K. asked 8. if 8. kvew of a source of drugs as K. said
he was not responding to the treatment. S. tried to avoid the issue, but after
a number of requests he gave way and on several occasions following 8.
obtained drugs and shared them with K. who contributed to the cost, K. then
informed the police and on three subsequent occasions in November the police
observed S. piving drugs to K.

73.25. In the Supreme Court, Chief Justice Warren drew a distinction
between infiltration and the manufacture of ‘criminal’ activity and made the

following observations :

“To determine whether entrapment has been established a line must
be drawn between a trap for the unwary innocent and a ftrap for the
unwary criminal.”

In a separate judgment. Frankfurter J. stated the policy underlying the
defence of entrapment in these words: _

“The courts refuse to convict an entrapped defendant not because his
conduct falls outside the prescription of status, but because even if his
guilt be admitted the methods employed on behalf of the government to
bring about a conviction cannot be countenanced.” '

Warren, C.J. elucidated the aspect of smanufacturing a crime in these
words !

“The function of law enforcement is the prevention of crime and the
apprehension of criminals. Manifestly, that function does not include the
manufacturing of crime. Though stealth and strategy are necessary
weapons in the arsenal of a police officer for detecting criminal activity,
these become objectionable police methods if the criminal design originates
with the officers of the Government and is implanted into the mind of
an inmocent person.”

orrel v. U.8., 7T LEd. 413, 416.

sArticle “Entrapment” (1974), New Law Journal, page 1072,
3Sherman v. U.S., 2 L. Ed, 2d 848, B30, 855.

iSherman ¥. [7.5., (1958) 356 11.5. 369
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Chief Justicc Warren further obsetved that such objectionable police

methods are in the same category as cocrced confessions or vnlawful search.  To
quole the Chief Justice:

“Congress could not have intended that its statutes were to be enforced
by tempting innccent persons into violations.”

Mr. Justice Frankfurter while dismissing the indictment (when the case was
remanded), examined the principle of entrapment and observed :

“No matter what the defendent’s (accused person’s) past record and
present inclination to criminality or the depths to which he has sunk in
the cstimation of the society. certain police conduct to ecn snare him into
further crime is not to bhe tolerated by an advanced society.......... The
passihility that ne matter what his past crime and general disposition the
defendent might not have committed the particular crime unless confronted
with inordinate inducements, must not be ignoted. Past crimes do not for
ever outlaw the criminal and open him to police practices aimed at
securing his repeated conviction from which the ordinary citizen is protected.
The whole ameliorative hopes “of modern penology and prison administra-
tion strongly counsel againgt such a view.”

73.26. While recognising that it is the obligation of the police to detect
those engaged in criminal conduct and ready and willing to commit further
crimes. should the occasion arise, Frankfurter J. further observed :

“It does mot mean that in holding out inducements they should act
in such manver as is likely to induee to the commission of crime only
those persons and not others who would normally avoid crime and
through self-struggle resist ordinary temptations.......... The power of
Government is abused and directed to an end for which it was not consti-
tuted when employed to promote rather than detect crime and to bring
abeut the downfall of those who left to themselves might well have obeyed
the law. Human nature is weak enough and sufficiently beset by tempta-
(ions without Government adding to them and generating crime.”

73.27. The English approach to the problem, starting from Brannan v.
Peek' this has been reviewed hy the Court of Appeal in a number of cases. The
Court of Appeal has refused to accept the proposition that “entrapment™ can
amount to a defence, but observed that it may be a proper matter 1o be taken
into account when assessing sentence,

73.28. Thus, no defence of “entrapment” is available in Boglish law—as
it is in America~~to one who has been led by the police into committing a
crime. It has been held in England® that while it is wrong for the police
to enconrage the commission of an offence which otherwise might not be
committed, they may, in order to trap the criminal, pasticipate in an offence
which has alrecady been “laid on” and is going to be committed in any event.?

Entrapment is, however, a matter which may be taken into account in
fixing the sentence in Eagland. Thus, where there was possibility that a theft
might not have been committed but for a police trap, the accused was sentenced
as if he had been convicted of a conspiracy to steal, rather of actual theft!

Brannan v. Peek, (1948) X.B 6%; (1947 2 All. BER. 572
IBirrles, {1969) 2 AlL E.R. 1131, note,

McCann., (1971) 56 Cr. App. Rep. 359,

SAMeCann, {1971) 56 Cr. App. Rep. 359,

15—131 LAD{ND/T]

English law as to
entraprent.
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73,20, The cuase of Birtfest illustrates this. Tn that case Tord Parker
observed : .. ., thece is, as it seems to this court, a teal lkelihoog that he

would not have committed., ., .......... , he had previously remarked that there was
(appellant) was encouraged to commit an  offence which otherwise he
“a real possibility ..., that the appellant was encouraged by the infor-

mer and indeed by the police officer concerned. A five year sentence was con-
sequently. reduced to oae of three years. However, although the appeal had
origivally been against conviction and sentence. the appeal against conviction
was abandoned at the hearing and so no argument was heard on the point of
guilt,

73.30. These were cases of public servants laying traps. A private citizen
cannot tike 10 upon himself to instigate crime. This is <lear from the case of
Sinith’ where o privaie citizen took it upon himself to instigate a crime though
with the object of procuring a conviction, and was himself convicted.

73.31. Although English law on this important topic is not very definite, it
appears that from  case law the following propositions may, according to ong
article,’ be deduced.

(1Y There is a dividing line between permissible police practice und acting
as cvent provocafenr.

(2) I the police or their informers act as agents provocateur, such evi-
dence may he excluded in the discretion of the trial judge.

(3) If such evidence is not excluded and the defendant is comvicted, the
sentence imposed may still be mitigated in its severity.
In the same article,* it is stated:

“Clearly, proposition (2} has the least authority to support it. However,
it would. in this writer’s view. be prudent policy. if imperfect jurispru-
dence, to allow the exercise of judicial diseretion to exclude such evidence
as appears to have been illegally or unfairly obtained in such circumstances.
and thereby putting clear restraints on how far legitimate police ‘investi-
gation” may go.”

73.32. In Tndia also, judicial decisions have unanimously condemmned the
use of illegitimate traps to sveure evidence against an accused.’

73.33. In the Supreme Court”. this question came up for consideration in
a case reported in 1954, where the following ohservations occur:—-

“Tt may be that the detection of corruption may sometimes call for the
faying of traps, but there is no justification for the police authorities 1o bring
about the taking of a bribe by supplying the bribe money to the giver where
he has neither got it wor has the capacily to find it for himself. It is the
duly of the police authorities to prevent crimes being commitied. It is no
part of their business 1o provide the instruments of the offence.”

73.34. Having passed strictures on the action of the Additional District
Magistrate  their Lordships further stated that they would completely climinate
from censideration the evidence of the Additional District Magistrate, Shantilal

1Rirtles, (1969 53 Cr. App. R. 469,

Smith, (1960 2 QB. 423; (1960 1 Al ER. 256.
iArticle “Entrapment™ in {1974} New Law Journsl, page 1973.
‘Article “Entrapment” in (1974} New Law Journal, page 1673,
fa) A.LR. 1938 Mad. 893,

M ALR. 1968 Kerala 60.

SALLR. 1934 S.C, 332,
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Ahuja. who was the principal trap witness to prove the illegitimate trap. In the
well-knnwn case of Ramjanam Singh v. The State of Bihar! their Lordships
expressed themselves in more sympathetic terms against the laying of illegitimate
traps. To guote their Lordships :

S that this was not a case of laying a trap. in the usual way, for a
man who was demanding bribe, but of deliberately tempting a man to his
own undoing after his suggestion about breaking the law had been finally
and conclusively rejected with considerably emphasis and decision. -

“Whatever the criminal tendencics of a man may be, he has a right to
expect that he will not be deliberately tempted beyvond the powers of his frail
endurance and provoked into breaking the law, and more particularly by
those who are the guardians and keepers of the law. However regrettable
the necessity of employing agents provocateurs may be (and we realise to
the full that this is unfortunately often incvitable if corruption is to be detected
and bribery stamped out), it is one thing to tempt a suspected offender to
overt action when he is doing all he can to commit a crime and hag cvery
intention of carrying through his nefarious purpose from start to finish, and
yuite another to egg him on to do that whichk it has been finally and firmly
decided shall not be done.

The very best of man have moments of weakness and temptation, and
cven the worst times when they repent on an evil thought and are given an
inner strengih to set Satan behind him; and if they do, whether it is because
of caution. or because of their better instincts, or because some other has
shown them cither the futitity or the wickedness of wrong doing, it behoves
society and the State to protect them and help them in their good resolve;
not to place further temptation in their way and start a fresh a train of
criminal thought which had been finally set aside. This is the type of cases
to which the strictures of this Court in Shiv Bohadur Singh v. State of

Vindhya Pradesh® apply.”

In Shiv Bahadur Sinch, the Supreme Court had set aside the order of the
High Court and restored the order of the trying court aquitting the accused.

VII. RECOMMENDATION

73.35. We have discussed so far the scope of the concept of accomplices
and the eflect of parlicipation in crime in general. Coming specifically to the
seclions, it remains now to consider the question of reconciling the provisions
of section 114, illustration (b) and section 133, Notwithstanding the judicial pro-
pouncements to the cffect that the first is a Tule of prudence and the second a
rule of law. the impression still survives that the approaches underlying the 1wo
provisions are not inperfect harmony with each other. That a conviction is not
illeeal even if bused on the uncorroborated testimony of an accomplice, may
be true in theory ; but, according fo current trends. such convictions have not

heen upheld.

73.36. The true position is that jt is section 114, llustration (b) which has
to be pgiven, = —riaiding offece This corcaot pocition  emerging from the case
faw, is ohocured by reason of the existence of the two provisions—and that too
at twe Aifferent places in the Act. To remcdy this defect. it was suggested to
ge it we should give a prominent place to section 114, illustration (b}—a rule
of prudence which overrides the bare legal rule in section 133. Tf at aft it is

"Ram Janam Singh v. State nf Bifar. ALR. 1956 S.C. 643,
3Shiv Rahadur Singh v. State of Vindhva Pradesh, ATR. 1954 5.C 322 (1954 SCH.
1098, )
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considered necessary to retain section 133, it could be by way of retaining the
earlier half. But the matter shonld be dealt with by one section, which would
incorporate section 114, illustration (b} as the general and mandatorv provision
and (i) combine with is section 133, earlier half.

73.37. The observations of Stephen on these sections unfortunately fail to
explain why it was felt necessary to insert both section 114, iliustration (b) and
section 133, These observations do not also explain why it was considered
proper to place the two different provisions in different chapters—except that
the rule in section 114, incorporating a presumption hased on ordinary com-
monsense, ¢nvers a much wider field than the rule in section 133. Moreover,
whatever may have been the position in 1872, the rule of prudence requiring
corroboration has now practicallv attained the status of a tule of law'.

73.38. The obscrvattons of Ameer Ali I. in Kamla Prasad® state the posi-
tion thus:—

“The principle underlying the rule against the acceptance of an ac-
complice’s evidence without corroboration proceeds upon certain reasons.
Those reasons have been set forth in a number of cases which it is not
necessary for us to refer here. Primarily an accomplice’s evidence requires
to be accepted with a great deal of caution and scrutiny, because it is
naturally supposed that, when a person is concerned in a crime and has
been discovered as being so concerned, he is likely to swear falsely in order
to shift the guilt from himself. Tt is also supposed that an accompiice, in
other words a participator in the crime. is a person of bad character, and
that his evidence, although given under the sanction of an ocath, is open
to suspicion, and thirdly, evidence given in expectation of any hope of
pardon is sure to be biased in favour of the prosecution. It is for these
reasons, although the law declares that a conviction is not illagal, merelv
hecause 1t procecds upon the uncorroborated testimony of an accomplice,
that the Courts bave held, that ordinarily speaking the evidence of an ac-
complice should be corroborated in material particulars, and the practice
which has been laid down has become, one may say, a part of the law
itself™.

73.39. As to.the correct position, it is enough to refer to a fairly recent
Svoreme Court case® In that case, so far as is material, the testimony of the
accomplice had not been corroborated, the charge being one of forgery by means
of tampering with certain dates in g register. The error of the Hieh Court, in
failing to notice that the evidence of the accomplice had not been corroborated,
was described by the Supreme Court as an error in law. Tt pointed out that
there was no evidence offered by anv of the prosecution witnesses examined
from the appellant’s office to show the dates when the application were received.

73.460. Tn a Supreme Court judgment reported in 19704, it was observed
that an accomplice is competent to depose but. as a rule of caution, it will be
unsafe to convict upon his testimony alone. These observations were made with

reference to the evidence of an approver. A« +o the wotwrs of -~—wohorative evi-
dence, it was laid down clearly that it must confirm that part of th. ‘testimony

1See case law, infra. .
tfamla Prosad v. Sttal Prasad, (1911) LL.R. 28 Cal. 339, 342, 343 (Ameer Ali ac.

Pratt. JI).
SR R. Chari v. State of U.P, AR, 1962 5C, 1573, 1583, 1584 (Gajendragadkar &

Wanchoo, J1} reversing A LR, 1959 All 149 (R. K. Chowdhury I
iSheshanna v. State of Maharashtra, ALR. 1970 S.C. 1330,
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which suggests that the critag was committed by the accused. On the facts, corro-
borative evidence was held to be sufficient. In an earlier case,' it was even said
that the test of reltability of approver’s and accomplice’s evidence was for the
court to be satisfied thal there was nothing inherently impossible in their evi-
dence.  After that conclusion is reached as to reliability, corroboration is required,

73.41. 1t would appear that whilé for some time, particularly in the Bombay
and -Madras High Courts, there existed a controversy or uncertainty ag to whe-
ther there was a rigid rule that the evidence of the accomplice must be corro-
borated, there has now come to be recognised a mandatory rule to that effect.
It is in this sense that the latter half of section 133, which provides that the
conviction is legal, is a dead letter. The first half of section 133, which provides
that an accomplice is a competent witness, though a redundant provision in view
of section 118, is harmless. But the latter part cannot be described as merely
harmless, because it creates a noticeable conflict with section 114, illustration (b),
as judicially construed. In other words, if one reads the judicial construction
espectally during the recently decided cases, on section 114, illustration (b}, one
cannot deny that it is squarely inconsisieot with the Iatter half of section 133.

73.42. The view taken by the majority judgment in the Madras case’ and
the minority judgment may be cited as examples. The majority would take the
view thay a court may be warranted in declining to draw the presumption. Sec-
tion 133 declares the law, while section 114 merely lays down certain presum-
ption of fact. The minority would take the view that the presumption under
illustration (b) must first be drawn.

In the minority judgment, Shankaran Nayar J. recogniscd the possibility of
exceptional circumstances, but recent Indian decisions do not recogaise even this
possibility.

The current view goes beyond the minority view. Even excepiional circum-
stances are not recoguised.

73.43. That the presumption under section 114 is mandatory, though not
so expressed in the language, is fairly clear from the reported cases. In Mac-
donalds case’ the Privy Council observed that “by every code of evidence,
the testimony of a professed accomplice requires to be carefully scrutinised with
anxious search for corroboration”, These cobservations, though not made, with
referetce Lo the lndian Act, state the correct principle,

73.44. Thus, the position briefly is that (i) scction 114, illustration (b) is
construed jp practice as mandatory, and (i} section 133, latter balf, is a dead
Jetter. The suggestion in concrcie ierms was (o substitute one section, in place of

section 114, illustration (b) and section 133. ,

73.45. While we entirely agree that an amendment is needed so as fo re-
move the apparent inconsistency between tbe two provisions, we do rot wish to
make the provision in section 114, illustration (b), a mandatory one. As regards
section 133, we think that the entire section should be deleted, instead of retain-

ing its earlier half as was the suggestion.

Our recommendation, then, is that a section 133 should be omitted, and that
in section 114, illustration (b), the words “by independent evidence” should be
added after the words “material particulars”, that being the general understand-
ing of the nature of corroborative evidence required in respect of accomplices.

’Lacﬂ; Ram, ALR. 1967 5.C, 792.

3L L.R. 35 Mad.
s, C. Macdunald v. Pred Latimer, ALR. 1929 P.C. 15, 18.
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CuapTER 74
MINIMUM NUMBER OF WITNESSES
SECIION 134
L INTRODUCTORY

74.1. We have noted in the intruductory discussion (hat the modern
tendency of the law is to dispense with & minimum number of witnesses. In con-
formity with this trend, section 134 provides that no particular number of wit-
nesses shall 1o any case be required for the proof of any fact. The section thus
makes a clean sweep of all anliguated rules of the common law requiring a
certain minimum number of witnesses for proving particular facts,

74.2. In general, then, it is not necessary to produce a particular number of
witnesses or a particular type of evidence, to prove a fuct.  This principle is well
recognised in England-—subject, of course, to ceriain specific exceptions; and
it is also recognised in our law.

74.3.- The volume of legitimate evidence required for judictal decision 15 no
longer the subject of any mandatory rule. Oue of (he great differences between
the modern English law ol evidence and that prescribed by the canon or civil
law, which usually applicd the masim festis wniy testis nullus (One witness s
no witness), consisls in the absence of any gengral requirement of a plurality of
wilgesses.!-". Bul the rule, where adhered to rigidly? was telt to impose an
obstacle in the administration of justice. Hence. it Jdid not lind favour in
England.

744. Section 134 corresponds o section 28 of the repeajed Act 2 of 1855,
But the previous section was more dircctly and in tenms in accord with the
English law on the subject than the present section, as will be noticed presently.'

II. HISTORY

74.5. In Anglo-Saxon and Norman Times and belore the development of
the common law, proof was, according to the importance of the case, made six-
handed, twelve-handed, etc., he who had the grealer number ol wilnesses prc-
vailing. Atlempts were pot Jacking to import this system into the common law;
but, though various statutes were passed requiring two or more wilnesses in parti-
cular cases, the attempts failed, and from about the mwiddle of the sixteenth
century onward the present rules began to be more or jess effectively rccognised.”
By 1800, the rule was well-established -’

74.6. ln 1551, in the case of Reniger v. Fogossa,®-? the Atlorncy-General
argued thai the testimony of one witbess was “not sufficient in any law”, bocause

ICrosgs, Lividence (1974), page 168.
*Best, EBvidence {]Y22), para 3597-598.

SKulum Mundal v. Bhawani Prasad, (1874) 22 Weekly Reports Criminal 12 (Cal-
cuttal.

Bee para 74.17, infra.

5(a) Reniger v. Fogossa, (1551) Plawden 1, 8, 12;

(b) Articudi Cleri, (1605) 2 How. St. Tr. 131 (143-144)

(€) R.v. Tong, (1662) 6 How. St Tr. 225.

ER. v. Rushy, (1800) 2 Peake W.P.C. at page 72

"Holdsworlh, H.E.L., Vol. 9, pages 205, 206.

BRenipey v. Fogossa, {1551) Plowden 1, 8, 12.

"Holdsworth, H.EL., Vol 9, page 206.
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it was contrary to the law of God. To this objection, this was the answer given
by Brooke -

“As to that which has been said by the King’s Atiorney, thal there
ought (0 be {wy witnesses o prove the fact | it is true that there oughl to be
two witnesses at least where the matler is fo be wied by witincsses only, as
in the civil law, but here the issue was to be tried by twelve men, in which
case witnesses are not necessary, for in many cases an iuquest shall give a
precise verdicl, although there are ne witnesses, or no evidence given to
them.”

74.7. In the proccedings on Bacon’s impeachment' in 1620, Coke thought
it necessary to combat the idea that more than one witness was necessary ;°

“IL s objected thal we have but one single witness; therefore no sefficient
proof,  { answer (hai in the 37th of Eliz, in a complaint ugainst Soldier-
Sellers, for that having warrant to take up soldiers for the wards, if they
pressed a rich man's son they would discharge him for moncy, there was no
more than singularis testis in one matter.”

74.8. The rule in the Siar Chamber was different. In 1632, in Sherficld’s
case,” Heath, €. J. commented on the fact that there was only one  witness 10
prove one par{ of the charge. Indeed, it would seem from the two cases of
Adamy v, Canont and R, v. NewtonS, that it was almost an accepted rule of the
Court of Star Chamber that a charge must be proved by two witnesses; though,
from what was said by Lord Cottinglon in the Bishop of Lincolu’s case} it
would seem that it was not an invariable rule. “It is not always necessary in
this court to have a truth proved by two or three witnesses. ......And signularis
fesiiy many times shail move and induce me verily to believe an act done when
more proofs are shunted.”

The rule was stated in the widest terms by Strafford’ on his impeachment,
He 15 reported as saying,—‘that the testimonies brought against him were al) of
them single, not two one way: and therefore could not make faith in the magter
of debt. much less in matter of life and death”,

1i1. PRESENT ENGLISH LAW

74.9. Thc present position in England is that as a general rule, Courts may
act on the testimony of a single witness, even though uncorroborated: or upon
duly proved documentary evidence without such testimony at al. And, where
thal testimony is unimpeached, they should act on it’, and need not leave its credit
to the jury”. One credible witness outweighs any number of other witnesses.!*

This is subject, in the first place, to statutory ¢xceptions and, in the second
place, (o those rules which, though non-statutory, have been evolved in the course
of cenluries as to the need for corroboration in particular cases.

‘Bacons {mpeachment, 2 8.0, at page 1093,
‘Holdsworth, HE.L. Vol 9, pages 206, 207.
315 T, page 545.

sAdams v. Canon (1622) Dver 53b note 15.
SR, v, Mewtan, (1623) Dyer Y9b, nole 63.
SBishop of Lincolt's case, {1637) 3 8, T. at page 786.
"Serafford, (1640) 3 S8.T. at page 1450

SWright v. Tutham, 5 C. & F. 670

Phforrow V. Morraw, (1914) 2 LR, 1834,
wDaviy v, Hardy, 2 B. & C. 225.

NThe Wegd, (1895) Probate 156, 159.

Rule in
Chamber,

Star
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74.10. The [ollowing may be ciled as illustrations of cases in which corro-
boration is required by staiutory provisions in England——

(@) Oflences relaling o places of public worship';
(b} Personation at clections®;
(¢) Perjury and allied offcnces';

(d) Procuration of women or girls for prostitution or unlawful sexual
ntercourse, and admivistering drugs to lacilitaie intercourset;

(¢) Unsworn evidence of a child of tender ycars™ |
(fy Affiliation proceedings?-S,

74.11. The gist of the provisions in England in regard to affiliation is that
on the hearing of a complaini by the mother of an illegitimale child, a Magistrates
court may, if the evidence of the mother is corroboruted in some material particis-
lars by other evidence to the satislaciton of the courl, adjudge the defendant
to be the punitive father and make an afliliation order against him. An appeal
lies 1o the Crown Court, but thal court also cannot confirm the affiliation order
or reverse the order of the Magistrate refusing an affiliation order unless the
evidence of the mother is corroborated as above,

74.12. In bastardy cases, it was the rule ol English common law  (hai,
before an order of afliliation can be made, the evidence of the mother ust be
corroborated in some material particular by other testimony. *This rule has been
wisely esiablished,” says Taylor', “in order t0 protect men from uccusalions which
profligate, designing or interested women mighl easily make, and which however
lalse, ¥t might be cxtremely dillicult to disprove.”

74.13. Finaliy, section 2 of the Evidence Further Amendment Act, 1869%,
enacts that “the parties to an action for breach of promise of marriage shall be
competenl lo give evidence in such aclion; provided always that no plaintiif io
any aclion for breach of promise of mairiage shall recover a verdict unless his or
her testimony shall be corroboraied by some other maierial evideoce in suppott
of such promise,”

74.14. Besides the statutory rules requiring corroboration stated above,
there are, in England, rules of the common luw on corroboration, In the follow-
ing cases, the warning io the jury as to the need for the corroboration is given as
4 matter of course, because experiencc has shown that it is always dangcrous in
those cases 1o act on uncorroborated evidence. These cases are—

(a) accomplices';
(b) sexual offences—ecven in cases where there is no statulory provision
requiring corroboration';

iPlaces of Religious Worship Act, 1812.

Section 146(3), Represeniation of the People Act, 1949, [At [easl two credible wit-
nesses are required).

ection 131), Perjury Act, 1911,

*Sections 2, 3, 4, 22 and 23, Sexual Offences Act, 1956.

SSection 38{1), Children and Young Persons Acl, 1933,

‘Ses R. v. Campbell, (i950) 2 All. E.R. 272,

iSections 4(2) and 82}, Adiliation Procecdings Act, 1957

tSee R. v. Nouingham Justices, (1970) 2 All. E.R. 641.

¥Taylor, cited in Field,

32 & 33 Viet. cap. 68.

Uhavies v. Director of Prosecution, (1954) A.C. 378 (H.L.).

BR, v, Trigg. (1963) | Weekly Law Reports 305, 309.
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{c) matrimonial causes—where a sexual oflence is involved’, or wherz the
proceedings arc for a declaration of nullily, and impotence is alleged?;

(d} sworn evidence of children®;

(2} claims against tite estatcs of deccased persons’, unless the circumstances
are exceptional’.

74.15, The reason why corrbboration of the evidence of adultery is regard-

ed as desirable in proceedings for divorce, is that a charge of this type is parti-
cularly difficult to rcbut.  Further, where the wilness is the woman, the person
who is making the accusation is in the same kind of position as the position of
an accomplice®.

In Alli v. AU it was observed:

“In our opinion, therefore, there is abundant authority 1o support Sir
Boyd Merrimau, J.s statemeni of the practice of the court in B, v. B,
namely, that the court demands that, when a matrimonial offence, whatever
it 1s, is charged, if “possible the evidence of the spouse making the charge
should be corroborated. To sum up, then, our view of the authorities s far:

(a) where a mafrimonial offence is alleged, the courl will loek for corro-
boration of the complainant’s own cvidence; (b) the court will normally,
before finding a matrimonial offence proved, require such corroboration if,
on the face of the complainant’s own evidence, il is avaiable; (c) these are
not rules of law, but of practice only. They spring from the gravity of
the consequences of proof of a matrimenial offence ; and because, he would
add, experience has shown the risk of a miscarriage of justice in acting on
the uncorroborated testimony of a spouse in this class of case; (d) it is,
nevertheless, open to a court to act on the uncorroborated evidence of a
spouse if it is in wo doubt where the truth lies; (¢) these stalements are
equally applicable to proceedings in courls of summary jurisdiction as to
those in the High Court”

74.14. It wiil be useful finally to refer to the observations of Lord Morris in

il recent case—?

“LORD MORRIS OF BORTH-Y-GEST : The asccumulated experience
of courts of law, reflecting accepled general knowledge of the ways of the
world, has shown that there are many circumstances and situations wn which
it is unwise to found settled conclusions on the testimony of one person
alone. The reasons for this are diverse. There are some suggestions which
can really be- made but which are only with more difficully rebutted, There
may in some cases be motives of self-interest, or of self-exculpation, or of
vindictiveness. In some sitwations the straight line of truth is diverted by
the influences of emotion or of hysteria or of alarm or of remorse. Some
times it may be that owing lo immaturity of perhaps to lively imaginative
gifts there is no true appreciation of the gulf that sepuarates (ruth {rom

iCurtis v. Curtis, (1905) 21 Times Law Reports 616.
tHodgkins v. Hodgkins, (1950) Probate 183 ; as explammed in AJi v, A, (1963) 3 All

E.R. 480.

30s.

3R, v. Mitchell, (1952) 36 Crniminal Appeal Courts 79; R. v. Frigg, 11963) |’ W.L.R.

tRe Hodson, (1885) 3\ Chancery Division {77, }
Sthomas v. Times Book Company, (1966) | Weekly Law Reports 911,
tGaller v. Galler, (1954) 1 All, E.R. 536 (Court of Appeal).

AN v, A, (1965) 3 All, E.R. 480, 484.

58, v. B, (1935) All. E.R. Rep. at page 429 ; (1935) Probale at page 83.
SDirector of Public Prosecutions v. Hester, (1972} 3 All, ER. 10%6.

Adultery.
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fulsehood. It must, therefore, be sound policy to have rules of Jaw or of
practice which are designed to avert the peril that findings of guilt may be
msecurely based. So it has come about that certain  statutory enactments
impose the necessity in some instances of having more than one witness
before there can be a conviclion.  So also it has come about that in other
instances the courts have given guidance in terms which have become rules.
tncluded in such cases are those in which charges of sexual offences are made.
It has long been recognised that juries should in such cases be told that
there are dangers in convicting on the uncorroborated testimony of a com-
plamant though they may convict if they are satisfied that the testimony is
true.  As this is no mere idle process it follows that there are no sel words
which must be adopted to vxpress the warning, Rather must the good sense
of the malter be expounded with clarity and in the sctting of a particular
case.  Also included in (be types of cases above referred to are those in which
children are witnesses. The common sense and the common expericnce of
men und women on a jury will guide them when they have to decide what
meusure of credence and dependence they should accord to evidence which
thev have heard.

All the rules which have been evolved are in accord with the central
principie of our criminal law that a person should only be convicied of a
crime if those in whose hands decision rests are sure thar guilt has heen
estabiished.  In England it has not been Jaid down that such certainly ought
never to be reached in dependence upon the testimony of bul one witness,
It ha~. however, been recognised that the risk of danger of a wrong decision
being reached is preater in certain circumstances than n others. |t is where
those circomstances exist that rules based upon experience. wisdom and
commoan sease have been introduced.”

IV, PREVIOUS LAW IN INDIA

7417, It may be noted that in India the law before 1872 made an oxception
for teeoson. Section 28 of the repealed Act 2 of 1855, was as follows;-—

“28. Except in cuses of treason the direct evidence of one witness, who
is entitleet to full credit, shall be sufficient for proof of any fact in any such
court or before uny such person. But this provision shall not affect any rule
ot practice of any Court that requires corroboralive evidence in support of
the lestimony of an gccomplice or of 2 single witness in the case of perjury.”

74.18. This is a fuller statement of the position than the preseaf section —
more claborate and more in conformity with actual practice. Tn the wellknown
casc of Queen v. Lal Chand Kowrch,' it was laid down, with reference to this
section of the old Act, that the uncorroborated evidence of a single witness in
a case of perjury was insuffictent, and that there must be proof adduced, inde-
pendent of the oath of one of the parties. But, it was also held, under the old _
Acl. that the comparison of signatures is one kind of corroboration, which
would justify a conviction on the testimony of a single witness in a case of false
evidence.?

74.19. The most important decision under the previous law is a Full Bengh
ruling of the Calcutta High Court in Queen v, Lal Chand  Kowrah' where
Peacuck. C. J. observed :

Wueen v. Lal Chand Kowrah, (1866) 5 W.R. (Cr) 23 (Calcutta).

heen v. Bukhorce Chowbey, 3 WER. (Cr) 98,

SWgen v, Lal Chand Kowrah, BLR. Supp. Vol. 417 (F.B); 5 W.R. (Tr) 23, cited
by Field.
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According to the law as administered in the exercise of original
criminal jurisdiction, the evidence of only one witness uncorroborated is
not sufficient to convict for perjury, because it is governed by the rule of
the law of England. I do not mean to say that every rule of the law of
evidence as administered in Englund applies to the Mufassil.  But 1 can-
not think that we ought to put such a construction wpon section 28, Act 2
of 1855, as would allow a person to be convicted of perjury at Alipore,
or in other parts of Mufassil upon the uncorroborated (estimony of
a single witness, when such cvidence would be insufficient for a convic-
tion in Calcutta before the High Court in the exercise of its original cri~
menal jurisdiction.  Such a  construction would not  be very coasistent,
But it the law is so, we are bound by it. If there was any rule or praciice
in the Sadar Court or in the Courts in the Mufassii which, before Act 11
of 1853, prevented a conviction for perjury upen the cvidence of a single
witness without any corroboration, it appears to me that such Courts fall
within the proviso in section 286. Now, there is a case which was decided
by Mr. Samuells in the Sadar Court,’ in which the rule was laid down as
follows :  “Perjury is not to be assumed because the story of one man ap-
peats more credible than thal of another. Therc must be certain proof
adduced, independent of the oath of one of the parties, that the defposition
of the other is false.” That iy to say, the oath of one man is not sufficient
10 convict another of perjury, when he has sworn to 1he conirary; that
you are not to take the evidence which by an accident is the more cre-
dible for the purpose of convicting of perjury, buf you must bring some-
thing corroborative, or something more than the evidence of one witness.
The rule, which was Jaid down by the Sadar Court in this case, is supported
by other cases, and is in accordance with the principle of the English law.
Indeed, 1 think, T may safely say that it was the practice of the Sadar Nizamat
and of the Mutassil Couris not to allow a conviclion for perjury upon the
untcorroborated evidence of a single witness ; consequently the case does not
fall within the general rule of section 28, in as much as it is taken out of
that rule by the provision, which says that the rule is not to affect any
tule or practice of any Court that tequires corroborative evidence of 4
siugle wilness in case of perjury.”.

74.20. In the case of Queen v. Bakhoree Chowbey?, the accused was charged
with giving false evidence by denying that he had verified or presented a cer-
tain written stalement, and it was held that the corroboration derived from a
comparison of sigoaturcs, was suflicicnt to sustain a conviction.

74.21. In the carlier Bombay casc R. v. Hedger* the tule that required more
‘than onc witness in the case of a trial for perjury, if applied as an inflexible
rute of taw, was criticised, but it was also pointed out that, at the same time,
the principle on which the rule rests is of great value in the “ditficult task of
weighing evidence.” In this connection, it may be noted that while the Act of
(255 specifically saved a rule or practice requiring corroborative evidence in
support of a wiiness in the case of perjury,’ on such saving provision is found
in the present Act®

1A suburb of Caleutta just outside the local limits of the original jurisdiction of the
High Court, and the headquarters of the district of the Uwenty-four Parganas.
Wee Government V. Gharib Peada. Nizamal Reporis, Vol. XI, page 212,
"Oueen v. Bakhoree Chowbey, 5 W.R. (Cr) 9%, cited by Field.
‘R, v. Hedger, (1852) referred o by Woodroffe. in his commentary under section 134,
5R. v. Lal Chand, {1866} February, Bengal law Reportz Supplement Volume, Full
Rench 414; 5 Weekly Reports Criminal 23 (Caleuita),
'R, v. Chulet, (1884) LL.R. 7 Ailahabad 44, 50 (Duthoit J.).
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74.22. In a Calcutta cascl, the Session Judge had observed :

“lhe only doubt that arises in my mind in this case is whether, if
a complainant deposes on ocath to the existence of certain facts which go
0y establish the charge institwted by hin, and he produces no witness who
can support his charge, a Criminal Court is justified in finding the accused
guilty on the complainant’s evidence alone, however trustworthy.”

The High Court did not share the doubt, and held—

“A conviction on the strength of the evidence of the complainant is
lawful.,”

V. PRESENT LAW IN INDIA

74.23. The effect of the present section is that in any case the teslimony of
a sinple wiltness (if believed by the Court or jury) is sufficient for the proof
of any fact. Thus, a coaviction upon the slatement of a complainant alone
is lawful?

74.24. The cffect of the scction was noticed m a case under the Muslim law
ol pre-emption,” which held that it is not necessary lor the performance of a
valid “lalab-i-ishhad’ that it should be made before al ieast two witnesses, or
any nuinber of witnesses, but it would suffice if it can be proved that the
‘Ishhad’ was made before a wilness or wiinesses for purposes or proving that
fact. 'FThe requirement of making the ‘talab-i-lshhad’ in the presence of al
least two witnesses, which under the general Muslim Law ol Evidence was only
necessary fo prove its performance, was a matier governing procedure  which
has been replaced by the Evidence Act. The omission from the Evidence Act of

a provision for (he proof by means of at least two wilnesses for the enforce-

ment of a right of pre-emiption is significant in that Legislature did not consider
It necessary 1o require at least two witnesses for the proof of a pre-emptive
right.

V1. PERJURY

7425. As regards the offence of “giving false evidence”, the framers of the
Indian Penat Code, for reasons stated in Note G. to their Report dated the 14th
Oclober, 1837, thought it proper' o discard the English law of “perjury”, and
o drafi the provisions of the Indian Penal Code in this respect upen the lines
ol the French Code Penal regarding ‘faux temoignage”® The lndian Law
Commissioners were afterwards pressed to ap least allow the word “perjury” to
be retained in their Code, as being one familiar to the people of India and long
in use; but they refused 1o give way® on the ground that “the authors of the
Code thousht it inexpedient to use the technical terms of the English law
where they did not adopt ils definitions, and so materially departed [rom it 1o

substance™.

74.26. [t has been held tirat in lndia in cases rclating to the offence of giv?ng
[alse evidence, though the law does not provide that (here must be. corroboration

" Kullum Mundud v, Bhowani Prasod, (1874) 22 W.R. Cr. 32 (Cal.).
3K ullum Mundul v. Bhowani Prasad, (1874) 22 W.R. Cr. 32.
Wonaji v. Narhar, ALR. 1952 Hyd. I59.

*Dralt Penal Code, Note G.
sparl. Papers, 3rd August, 1338, lndian law Commission, 673,
iparl, Papers, 16th May, 1848, Indian Law Commissiont, 330, para 130 of the Repprt

dated the 24th June, 1847.
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to- support a conviction, the rule of English law which is based on substantial
justice may be followed as a safe guide”

74.27. The Code of Criminal Procedure also provides additional safeguards
in regard to the offence of perjury, inasmuch as a written complaint of the court
before which the offence is committed is necessary in order to proceed with
the prosecution. Previously, a private party could apply for “sanction™ for
prosecution. But since it was found that this position often led to action inspired
by feelings of revenge. the law was changed and the present law is as stated
helow, :

74.28. The case of a solitary witness who is neither an accomplice nior in a
position analognus to that of an accomplice was considered by the Supreme
Court in Vadivelu Thevan v. State of Madras? The Court held that as a seneral
rule the court may act on the testimony of a single witness though uncorroberated.
The court, it was held, could do so except where corroboration was required by
statute, or where the nature of the testimony of the single witness itself requires,
as a rule of prudence, that corroboration shonld be insisted upon. and that the
question whether corroboration of the testimony of a single witness was or was
not necessary, must depend upon the facts and circemstances of each case?

In the case of Mohammad Sugal Esa Mamasan Rer Alalah v. The Kine (an
appeal! from Somaliland where the Tndian Bvidence Act and the Tndian Oaths
Act, 1869, had been applied), the Privy Council dealt with the question of corro-
boration of the testimony of a child witness in a murder case, Tn that case. the
festimony of the single witness in support of the murder charge was attacked
as suffering from two infirmities, namely:—

(1Y The witness was a girl of about 10 or 11 years at the time of occur-
rence and her evidence had not been corroborated.

(N The child witness had not been administered oath, because the Court
did not consider that she was able to understand the nature of the
oath though she was competent to testify.

The second ground was rejected in view of section 13, Qaths Act, where-
under “omission” to administer an oath does not invalidate the evidence. The
Privy Council held that “omission” covered the case of non-administration of
oath 1o a child witness on the ground that the witness would not be ahle to under-
stand the nature of oath.

74.29. The second ground will be dealt with later. Special leave had been
granted to appeal to the Privy Council, on the ground that the local courts had
admitted and acted upon the unsworn evidence of a girl of 10 or 11 years of
age. The Privy Council, however, ultimately upheld the conviction and sentence
of death, holding that the evidence, such as it was, was admissible. The following
observations were made in the judgment:

“Tt was also snbmitted on behalf of the appellant that assuming the
unsworm evidence was admissible the Court could not act upon it unless it
was corroborated. Yo England, where provision has been made for the

¥a} R. v. B. G. Tilak, (1904} TL.R. 28 Bom. 479, 498.
() R.v. Lal Chkand, BL.R. Supp. Vel. 417 {FB); 5 WR, Cr. 2%

(Y R. v. Bakhoree, 5 WR. Cr. 98,

{dy R. v. Ross, 6 MH.C. 342

Wadiveln Thevar v. State of Madras. (1957) SCR. 981 ALR, 1957 5 C. 614,
ee also Ramvratan v. The State of Rajasthan, ANR. 1962 5.C. 424, 428,

Solitary witness,

Evidence of child
of 10 years held
admissible.
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reception of unsworn evidence from a child 1t has always been provided that
the evidence must be corroborated in some material particular implicating
the accused. But in the Indian Act there is no such provision and the
evidence is made admissible whether corroborated or not.  Once there is
admissible evidence a court can act upon it; corroboration, unless required
by statute. goes only {o the weight and value of the evidence Tt is a sound
riule in practice not to act on the uncorroborated evidence of u child, whether
sworn or unswors, but this is a rule of prudence and not of law.”

On the facts, the Privy Council found sufficient corroboration,

VII. CONCLUSION

The above discussion does not disclose any need for amendment of the
sectiop.



CHAPTER 75
ORDER OF EXAMINATION OF WITNESSES
SECTION 135

75.1. Under section 135, the order in which witnesses are produced and
examined shall bz regulated by the law and practice for the time being relaling
to civil and criminal procedure respectively, and, in the absence of any such
law, by the discretion of the court.

75.2. 1n civil cases. the rule governing the production of evidence depends on
the principles applicable to the right to begin. This is governed by the Code of
Civil Procedurc.  Very briefly. the scheme of that Code is ihis! The plaintiff
has a right to begin. To this, there is an exception where the defendant admits
the facws alleged by the plaintiff und contends that either in point of law or on
some additional facts alleged by the defendant the plaintiff is not entitled to any
part of the relief which he seeks, in which case the defendant has the right to
begin.

75.3. The party having the right to begin has to state his case on the first
hearing and produce his evidence in support of the issues which he is bound
to prove.  After this, the other party has to state his case and produce This
evidence. if any, and may then address the court generally on the whole case.

75.4. There may be situations where there are several issues, the burden of
proving some of which lies on the other party. The burden of proof, it may be
recalled. is governed by the Evidence Act— we have already considered 1he
relevant provisions® The party beginning may, in such a sitgation, at his
option, either produce his evidence on these issues, or reserve it hy way of
answer 10 the evidence produced by the other party; and in that case, that s
to say, where the parry beginning has reserved his evidence on some of the jssues,
he may produce evidence on those issues after the other party has produced all
his evidence. After such production of evidence the other party is eatitled to
reply specially on the evidence so produced by the party beginning; but the party
beginning wiil then be entitled to reply generally on the whole case.

75.5. In criminal trials, the prosecution always begins, - -- in fack, provisions
expressing or implying this position are contained in the various chapters of the
Code of Criminal Procedure applicable to the different kinds of trials under the
Code. By way of example, the provisions jn that Code, in so far as they are
relevant to the subject under constderation, may be thus summarised as regards
wartant cases and sessions cases.

(a) Warranr cases before Magistrates?

Tn warrant cases tried hefore Magistrates, if the accused does not plead guilty
or though he pleads guilly, he is not convicted on that plea, the Magistrate fixes
a date for the examination of witnesses. On that date, the Magistrale shall
proceed to take all such evidence as may be produced in support of the prosecu-
tion, but he may permit the cross-examination of any witness to be deferred until
any other witness or witnesses have been examined, or recall any witness for

Order 18, rules ! fo 3, Code of Civil Procedure, 1908,

Sections 101 et seq.
Bections 242 to 247, Code of Criminal Procedure, 1973,
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fl.!fth&r cross-examination. The accused shall then be called upon to enter upon
his defence and produce his cvidence. After such evidence is taken. arguments
are heard. and the judgment is pronounced.

(b} Sessiorts tridals.

Tn a trial before a Court of Sessions,’ the procedure ig slightly different.
When the accused appears before the conrt or is brought before it: the pyblic
prosecutor opens his case by explaining the charge brought apgainst the accused
and stating by what evidence he proposes to prove the puilt of the accused.
Unless the accused is discharged by the Sessions Judge on the ground that there
is not sufficient proof, the charge is framed by the Court of Sessions® and the
accused is asked whether he pleads guilty or claims to be tried. Except when
the accused pleads guilty and is convicied on that plea, the judge has to fix a
date for the examination of the witnesses. On the date fixed, the judge shall
proceed 1o take all such evidence as may be produced in support of the prosecu-
tion. Bul he may, in his discretion, permit the cross-cxamination of any witness
to be deferred. If, after taking the evidence of the prosecution and the defence,
the judge considers that there is no evidence that the accused has committed
the offence, he shall record an order of acquittal, Otherwise, the judge shall call
upon the accused to enter upon his defence and to adduce any evidence which
he mav have in support thereof. When the examination of the witnesses for the
defence is complete, the prosecutor sums up his case.

After hearing arguments, the judge gives the judgment in the case.

75.6. Tt would have been noted thit this scheme does not contemplafe the
leading of evidence initially by the accused. The prosecution always begins.

787. The provisions of the two Codes to which we have referred  above
regulate the order of production of evidence as hefween the parties. As between
a party’s witnesses fnter se, it is counsels privilege to determine, subject to the
limitations mentioned in section 135, the order in which witnesses should he

~produced and examined: hut the court has always the power to direct the order

in which witnesses should be examined, if the circumstances of the case requite
the makine of such an order.®

78.8. Tn general, a court cannot refuse to cxamine a witness produced by a

There are, however, express provisions in the Code of Criminal Proce-

party *-*,
And

dure whereunder the court mayv refuse fo summon unnecessary witnesses,
the same practice is followed in civil cases.

759, The disteputable practice under which counsel does not call his own
client who is an essential witness but endeavours to force the other party to
call him and so suffer the discomfiture of having him treated as his own, the other
party’s witness, has been repeatedly condemned by the Privy Council in numerous
cases®  Lord Atkinson dealt with the subject in Lal Kumwar v. Chiranii Tal?
caliing it “a vicious practice, unworthy of a hightoned or reputable system  of

advocacy.”

1Gections 225 to 237. Code of Criminal Procedure. 1973
*This ¢ the new procedure,
Y Avhvutana Pirchaiah. vs. Gwanra Chinaiah ATLR. 1961 AP, 420, 422 (reverse cases)
Jaswant Singhjees v. Jat Singhjee, 2 MT.A. 242 : 6 Weekly Reports 46 (P.CY

sCheikh Thrahim v. Shetkh Suleman (1845 TLR. 9 Bom. 146, 149, 150 West 1)

tSardar Gurbaksh Singh v. Gurdial Singh, ALR. 1927 P.C. 230, 233
tral Kunwar v. Chiranji Lal. (1910 TT1.R. 32 Al 104 (B.C) See Bidan Das v. Mangal

Singh ALR. 1929 Lah. 868,
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75.18. Generally, when a party calls the opponent as a wilness, the opponent
must be asked whether he is going to appear ax hiv own witnesses  If that
party then declaves that he does nol propose to appear as his own witness, the
court should point ovt {o the party producing him that ordinarily =neaking the
matter should be left as it is, and the court be left to draw any adverse inference
which may justifiably be drawn from the refusal of the varty to appear in  the
witness-hox and suhject himself to cross-examination. If the party, however,
insists on cxamining the opponent as his own witness. the court should be care-
ful not to allow the counsel for the opponent to cross-examine his own witness,
because uniless the witness is declared hostile, a party has no right to  cross-
examine his own witness.!

75.11. Certain matters are governed by the practicc of the courts. For
example, witnesses should be called one by one.  Tn fLalmani v. Bejai Ramn?
Bonnet. 1. held that the universal practice in the courts in India is that witnesses
should be called in ene by one, and that no wilness who is to  give evidence
should he present when the deposition of a previous witness is being given in
the courl, and this may well be {ermed an abuse of the process of the court,
and. thercfore, under scetion 151, Code of Civil Procedure, the court has iuhe-
renl power to prevent that abuse and the court can order that such witness
should not be heard as a witness,

75.12. This is a broad ouvtline of the law and practice relating to the order
of examination of witnesses. We have no changes to recommend in the section
in the Bvidence Act.

Wuran Siagh Relu Singh v. Mathra Das, ALR. 1934 Lah. 126, 127
Falmani v. Bejoi Ram, A LR, 1934 All 840

49131 LAD/ND/}77
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CHAPTER 76

DRETERMINATION OF QUESTIONS AS TO ADMISSIBILITY
SECTION 136

Tntroductory. 76.1. Section 136 is vitally important for understanding the role of the Judge

in the field of evidence. Three propositions—all of importance —are get out  in
section 136. Tn order to understand their importance, it is necessarv to  deal
briefly with the grounds of inadmissibilitv of evidence.

t(j]‘)r!?ﬂidfi:ﬁztfgl;lﬁ_ 76.2. These grounds (of inadmissibility of evidence) are numerous. The legal

graph. principle that evidence must be relevant to the facts in issue is. of course, para-
mount and iy incorporafed in the first paragraph of section 136 and in section 5.
Rut it is an immortunt funiction of the law of evidence to exclude certain evidence,
even though relevani, on the grounds of policy or other considerations. Tt is for
this reason that Phipson defined evidence as “the facts. testimony and documents
which may be leoaliv received in order to prove or disprove the facts under

AL}

inquiry™.

The same idea is evpressed—though in different words-- by Professor Cross.
When dofinine judicial evidence. Cross lays stress on what “a court will accept”
as evidence? of the facts in issue in a given case. What requires to he pointed cut
is that evidence on which a court can act must relate to facts which are lecally
relevant, and the means adopted for attempting to prove the facts must alsa
themselves be those permitted by law.

Relevance. 76.3. The first paragraph of the section deals with relevance. Tt is for the
judge to decide the question of relevance. Accordingly, the first paragraph pro-
vides that when cither party proposes o give evidence of any fact, the judge
may ask the partv proposing to give evidence in what manner the alleged fact.
it proved. would be relevant: and thc Judge shall admit the evidence if he
thinks that ‘he fact. if proved, would be relevant, and not otherwise.

5‘0‘,;’_““‘15 of objec- 76.4, Although this paragraph is confined to relevance, it cannot be dispufed
that it is for the Judge to decidc orther grounds of objection also. Dbijection to
evidence can ke raken on several grounds and not merely on the ground of
relevance.  Even where the fact is relevant. the evidence may be excluded by
reles of policy. O the form in which it is tendered may be exctuded by specific
rules. Then, even on relevant matters and even where the nature of the evidence
is legally pemmnissible. the form of the particular question may be ohiectionable.
Again. the person throngh whom the evidence is tendered may not be competent
to do so.

t%rﬁ.“"ds of objec- 76.5. To illustrate what is stated above, it may be convenient to note some
of the important grounds of objection.  The st is not, however, exhaustive.

Facis

1. ‘The fact of which evidence is proposed to he given is not rclevant
under any section of the Evidence Act?

Phipson, Byidence, 5th Edition 19200, nage 1. ¢ited in Nokes. Introdaction to Evi-
dence (1967). page 6.

Crosgs, Bvidence (1974), page 4
Kections 5 and 136,
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Nuature of the evidence.

2. Though the fact is relevant, evidence thereof is excluded by the specific
provisions regarding confessions’—e.g. a confession which is excluded
as iuvoluntary.’

The cvidence is no admissible. heing hearsay. —assuming that it does
not fall within the recognised exceptions to that rule, c.g. section 10,
scctions 17 to 31, 32 to 35, section 60 proviso, and (as regards corro-
borative evideticey section 157 or  the provision of any specia) law
by way of exception to hearsay.

4. The evidence tendered is evidence of opinion or character, and s,
therefore, inadmissible, not heing covered by sections 45 to 55.

Form of the evidence.

3. The evidence tendered is excluded by the rules relating 10 secondary
evidence?

6 The evidence tendered is excluded hy the rules relating 1o the exclu-
sion of oral evidence by documentary cvidenge.?

Exclusions operating onr particrdar persons

7. The evidence tendered is barred by the rule of estoppel”  which
prevents a particular party from testifying in support, of a particular
plea, inconsistent with his previous represcniation.

8. The evidence tendered is excluded by privilege—a nrotection enjoved
by the parficular witnesst

Witnesy - competence.

9.  The witness through whom the evidence is tendered is mcnmpctem by
reason of age or mental infirmity.?

Ouestions-—natire and form.

10. The particular question put te the witness is a leading question and
cannot be allowed® in examination-in-chief.

11. The particular question put to the witness should not be permitied,
as it is indecent or scandalous or inlended to insulf or aunoy or is
offensive in form.™

12, The question is by way of cross-examination and should not be allowed
unless the witness is treated as hostile®

13. The evidence fendered is not admissible. as it coniradicis the answers
given by the witness in answer to guestions put to shake his credit.!2

Sections 24, 25 -md 26

28ee discussion relating to “relcvant fact™.
Section 60

tSection 65.

5Sections 91-98,

fSections 115-117.

"Sections 121 to 132.

BSection TIR

“Section 142,

8ections 151 and 152

USection 154,

128ection 153 _
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14, The witness cannot refresh his memory by referring to the writing, as
it was not made at the time slated in the section! '

Other laws

[5. The evidence iz excluded by the specific provisions of any other
law.?

This illustrative list will show the wide powers of the Judge in ruling on '
questions of evidence.

76.6. At the same time, it should be noted that, in India, the Judge has no
diseretion to exclude evidence if it is relevant and admissible and not excludad by
any specific provision of law. In certain cases,—e.g. grant of permission to
Cross-examine one’s own witness—the court has a limited power. In England,
e powers are wider. A discretion is recognised, at least in criminal cases, parti-
cularly when the evidence is prejudicial to the accused.

+.part from the cases where there is a discretion to exclude prejudicial evi-
dence, there evists in certain other cases also, a discretion in relation to  the
law of cvidence. Thus, there is an absolute discretion vested in the trial Judge
in England as to whether a witness is to be treated as hostile—a discretion de-
rived from statute® Similatly, when the accused offers himself as a witness by
virtie of the Criminal Evidence Act, 1898, and the question arises how far he
can be cross-examined as to character. there is a certain amount of discretion in
the court to be exercised in favour of the accused® For example, in the case
of Flynn® the accused was chargeq with the offence of robbery and made
allegations of indecent nssault by the prosecutor for money, as a hush money.
Tt was held that the cross-examination of the past convictions of the accused
was wrongly allowed, in the circumstances, since the jmputation made by the
accused against the prosecution witness was rendered necessary hy the very
nature of the defence, the trial court should not, on that ground alone, have
allowed the character of the accused to be put in issue in his cross-
rxamination.

Again, in regard to the breach of the Judge:” Rules, while the breach itself
is not sufficient to make a confession inadmissible in law, yet. where a hreach
of the rules has, in fact, occurred. the trial Judge is vested with a discretion to
exclude the confession® Tt was on this ground that a statement obtained by the
police without a cantion, where such a caution was necessary in the circumstances
under the Judges’ Rules. was excluded. it having been held that the trial court
ought not to have admitted the confession made in such circumstances®

In R. v. List? Roskill I. observed that the court has an overriding discre-
tion to disallow the admission of evidence, if the prejudicial effect would make
it virtually impossible for the jury to take a dispassionate view of the crucial
facts of the case.

76.”7. Examples of the existence of such discretion are fum?shed by the ml-es
of Bnglish law relatine to evidence of similar facts® confessions! prejudicial

Section 159

.. section 162, Cr. P.C. 1973

Section 22, Common Law Procedure Act, 1854
sSeetion 1(A)(). Criminal Evidence Act, 189%.

8R. v, Flynn, {1961} 3 ANH. Eng. Reports 58 AL
SR v. Ovenell. {1968} 52 Cr. Apn. Rep. 167,

'R, v. List, (19653 3 All Bng, Rep. 702

sNnor Mohamed v. R.. {1949} A C. 182, 192,

°R. v. Wattam. {1952) 36 Cr. Apr. Reports. 72, 77
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factst © pvidence itlepally obtoined,s* and (rivial facts.>  1his, dist, aeain, is 1lus-
trative only,

In all these cases, the Judge has a discretion to exclude evidence principally
on the groand of unfairness’ or some public policy. For example, in Callis v.
Gunn,” the Court of Criminai Appeal, while lholding finger-prints evidence to
be admissible, referred to the overriding discretion of the Judge to exclude it
by staiing “provided there is no suggesiion of it being obtained oppressively by
false representation, by trick, by bribes, anything of that sort”.

76.8. So much as regards the proposition in the first paragraph of section 136,
and poinis allied thereto. The second paragraph of the section is conrcerned
with facts conditionally admissible. It provides that if the fact proposed to be
proved is one of which cvidence is admissible only upon proof of some other
fact, such other fact must be proved before cvidence is given of the first
meniioned fact, unless the party undertakes to give proof of the uther fact and
the court is salisfied with such undertaking. Iliustration (b) illustrates this
paragraph.

76.9. The second paragraph is thus concerned with questions where the
admissibility of cvidence of one fact depends upon the proul of some other fact.
Sometimes, however, the relevancy of one alleged fact may depend upon the
proof ol some other alleged faci. In such a case, under the third paragraph,
the judge may, in his discretion, either permit evidence of the first fact to be
given before 1he second fact is proved, or require evidence to be given of the
secomd lact before evidence is given of the first fact. INustralions (&), (¢} and
(d) illustrale this paragraph. '

76.10, None¢ of the paragraphs in the scction neceds any change.

!Nokes, [ntroduction to Evidence (1967), page 83.
IR.v. List, (1965) 3 All. E.R, 710-713,

‘lay Kuruma v, R., {1955}y AC. 197, 205,

(b) R. v. Miften, (1966) | Quecns Bench 1.
(e} Comment by Schwartz, “Excluding evidence illegally oblamed™ 11966) 29 Modern

Law Review 635,

*Edmund Gabbay, Discretion in Criminal Justice (1973), page 25.

“Nokes, Introduction o Evidence {1967), page 85.

SR, v. Hall, (1973) 1 Ali. ERR. 1 (C.CA).

"Callis v. Gunn, (1963) 3 All, BE.R. 77 (C.C.A.).
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CHAPTER 77
EXAMINA VION AND CROSS-EXAMINATION — SECTIONS 137-138
[. INTRODUCTORY

77.1. In the advessary system of irial, which has becn adopted in India, a
judicial proceeding 1s a contest befween parties.  The coury docs not take the
initiative in collecting evidenve. Nor does a persoir who ciaims o be acguainted
with the lactls in dispuie come 1o the court aad communicate his knowledge (0
the court unaided. The partics take the milative. The medium through which
oral evidence is presemied 1s the witness. Bui the use of that medium is only
ai the instanwe of the pariies. And since, in the adversury systeins, the proce-
dural righ!s of both pariics have 1o be dealt with, it becomes necessary to de-
marvate ihe boundaries o ihe use of the wilness---the medium—~Uby each party,
and to regulale the nature of “examisation” by (he parties. That, in briel, is
the reason why detailed provisions on the subject appear in the Act.

li. DEFINITION AND SCOPE

77.2. The subject of cxamination of witnesses is spread over a number of
seclions. Il wili be convenient to consider the first two seclions relevant tw ihe
subject—seclions 137 and b3d3—together.  Secilon 137 provides that the exami-
naiion of a wilness by the party who cails him shall be called his examination-
(n-chigi. ihe examination ol a witness by ihe adverse parly shail be called his
cross-exauiination. Lhe examination ol a witness by the party who called bim,
subscyueni e ibe cross-exumiuation, shall be calied his re-examination. These
are the principal iypes of examipation. 1hey are not exhaustive. Alier re-
examinaiion, ¥aere could be re-crvss-gxanmnustion, i new matter is inttoduced in
re-exaininabion, and so on.

77.3. The chronological order of the various Lypes of examination 18  as
inlfows:

Section 138 provides that “witnesses” shall be lirst examined-in-chici, then
(if the adverse parly so uesires) cross-cxamined, and then (il the party calling
s0 desires) re-examined, The plural “wilsesses”, though legally in order, is uot
cipressive Ol Lo praclice.  What happens In praclive is thal cuch witiess 15
first exditied, tica cross-ciumined and they re-cxamined. It is nol e practse
tiest 10 hold the examination-in-chici of alf witnesses and then o Cross-examine
et Suibeilmes, in criminal cases, the cross-examination of proscculion wildess
may be postpuned; but the general posilion is as stated above.

In the same seclion, the scope of each type ol examination is dealt witl.
The examination and cross-examination musi selate to relevant facts, but  the
cross-examnination need not be conjined to the facts to which the witness lesti-
fied in his exaniination-in-chief, The re-examination shall, however, be direc-
ted 1o the explanation of patters reierred iv in cross-examination; and, if new
matter, by permission of the Court, is inlroduced in re-examination, the adverse
parly may further cross-exainine upon that malter.

‘See the General Clauses Act,

7064
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774. Of these three types of examination, cross-examination plays a major
role  Usually, the object ol cross-examination is stated to be two-fold; (a) to
destroy the credit and credibility of the witness, and (b} to securc on mitiers
not touched in the examination-in-chief answers favourabie to the party cross-
examining. Bat (b) is itself an object of a complex characier. A party cross-
examining would Iike-—(c} to secure contradiction of what has been stated by
other witnesses, and (d) to get support for, and confitmation of, statements
made by other witnesses which are favourable to the party cross-examining.

77.5. As to impcaching the credii of a witness, it is to be noted that a party
calling a witness cannot impeach the credit of that witness, unless permiticd by
the court to do so- It is generally stated that the reason why the pariy calling
a witnezss 1o testify uader examination-in-chief. is not permilied to impeach
the witness is that that party generally vouches for the credibility of that witness.
It should be noted, however, that this assumption has not gone unchalienged.
And, in some countries, a different practice prevails. For, example, fa the
U.S. Federal Rules, rule 607 provides as follows®: —

“607. The credibility of a witness may be attacked by any party,
including the party calling him.”

The Advisory Commitiee’s Note on this Rule explains the departure from
the traditional rule in these words:

“The waditional rele against impeaching one’s own witness 15 abandon-
vd as based on false promises. A paniy does not hold out his witnesses
as worthy of belief, since he rarely has a free choice in seiecling then.
Denial of the right leaves the party at the mercy of (he witness and the
adversary. If the impeachment is by a prior stalement, it is free from
hearsay dangers and is excluded from the category of hearsay under rule
801 (dX1)".

“The substantial inroads inio the old rule, made over the years by
decisions, rules and statutes are evidence of doubts as to its basic soundness
and workability,”

The Note then procecds to refer to certain case law as also to Revised
Rules 32(a)(i} of the Federal Rules of Civil Procedure (allowing any party to
impeach a wiltness by means of his deposivion), and Rule 43(b)y (allowing the
calling and impeachment of an adverse party or person identified with him).
iligstrative statutes allowing a party to impeach his own witness under varying
circumstances are also relerred to as also Uniform Rule 20; California Evidence
Code, Section 785; Kansas Code of Civil Procedure, Section 60-420 and New
Jersey, Evidence Rule 20.

III, HISTORY

775, Cross-cxamination is that phase of the uial which has the potentia-
lity of being the most spectacular. It affords the opportunity for the most
successful employment of an aptitude for quick thinking, sharp repartee and
dramatics.” Unless the judge is alert and vigilant, cross-examination may some-
times turn into an engine of torture. We shall make certain abservationg as
to the role of the judge in this regard at the appropriate place.!

1Section 154,
Rule 607, Rules of Evidence for U.S. Courts (1974) 34 L. Ed. 2d 133,

iKeeton, Trial Techniques and Methods {1954), page 87.
sSee concluding chapter.
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116, The use of cross-cxamination as a weapon for the discovery of truth is
not of reeent origin.  in the Bible,' (he seory of Sussanua asd e Liders fur-
nishes an exampie of its use for the purpose of discovering the truth. Sussanna
was charged with adultery in the garden and the charge was inads by two
Elders, the alicgation being that adultery had been committed with a  young
man, In order 1o lest the veracily ol the charge which cast an imputation on a
lady ot great virtue and beauty. Daniel considered it necessary to  cxamine
separately tic lwo witnesses and asked each of ithem under which tree the
adultery hud been commitfed, The answer ol onc wus the Mastic tree, while
the answer of the other was hohn tree. This discrepancy was suflicient 1o
discredit heir story aad the resuil was that insiead of Sussanna being punished
for the alleged aduitery whicit was a capital offencs, e lwo  witnosses  were
sentenced Lo death for perjury,

Amony the Greeks, cross-ucxamumation of wiliesses was permissible at icast
a hundred years before Chrisi Even in carlier Greek aw, somcihing in the
nature of cross-cxamination was kiown, diough it was restricied 10 the partles.”

During e Roman period, we come across a celebrated passige in a book
o rherosic oy e lamous Uuimtiliag, who was o rhictoricua gnd occasionally also
dppeatr<d as o prescher.t

Coniing hearur o Gur Gwio tines, we luay note thal o two noted passages
of Ociton, cruss-gidinunalion ias been mwentioned aud the inveterate abuse  of
Cross-cauliilation hus as0 oeen satirdized.”

Iy, CRUSS-EXAMINATION WIDER THAN DIRECT EXAMINATION

71.7. The scope of cross-examination need not be co-cxtensive with  the
actuul matlers put o the examinaiion-in-chief. Its range extends o the whole
case. INo maillei which v in issue in the suit or proceceding is outside il
Section 138 su provides expiessly, i ihe second paragraph, as we have men-
tuoned above. tlowever, in the same paragraph, the seciion provides thal cross-
cxawmjnation muay relate o Urélevant” facts.  This proposition cannot be laken
us meaniny al nosmesd su o relate, because fucls which are notl ielevanl to the
facls in sssue miay ye. be elicited in cross-examinaion where they may alfect
the credit of the witness.”

Lor example, where it s alleged that a wile (pary io a malrimonial pro-
ceeding) coanitled aduliery on a certain specified occasion, and the wife denics
it, she can be asked i cross-examination whether she had  ever  conmitled
adultery-—a question which, ithough oot relevant o the fucts in issue, is pernmis-
sible as shaking ner credit."

Book of Daniel.

tWigmore, Panorama of e World’s l.egal Systems 317, guoted in Nokes, Iatroduc-
tion to Ewidence {1967}, page 17.

“Jones, The Law and Legal Theory of the Groeks (1936), page 140, ciled in Nokes,
lniroduction to LEvidence (1967), page 7.

“Quintilian, Insiitution Oraloria (the teaching of oratory), Lib. V., Chapter 1, quo!.q:l
m Best on Bvidence and also in Meer Sujud Al v. Kushee Nath, 6 Weekly Reports Civil

181, 132, (83,

Ha) Dickens, The Pickwick Papers. Chapter 24

{b) Anthony Trollope, The Three Clerks, Chapter 40.

“Sections {40 {o 153,

‘Comparg section 146(3),

*See further O'Donogh, “lmputations on Prosecution Witnesses” (1966), 29 Modern
f.aw Review, 492,
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77.8. For this purpose, one can also draw an example from the position in 1lustration

England regarding the complainant in a charge of rape. It is now seitled law
that the woran who complains of rape can be cross-examined about the follow-
ing matters':

“(1) Her general reputation and moral character;

(2) Sexua! intercourse between herself and the defendamt on  other
occasions;

(3} Sexual intercourse between herself and other man.”

In the enumeration of cases® in which the women can be cross-examined,
as guoted above, item (2)--intercourse with the defendant on other occasicns—
would tend to show likelihvod of consent, apparently because it would show
presence of the element of passion between the two. As regards itam (3)—
intercourse with other man—the evidence would not be relevant to a fact in
issue, bul. in this pariicular case. it would be admissible as impeachjng the
credit of the witness®

o this comuection, the provistons of section 155(4) of our Act may be
compared.  Contradiction of the evidence given on this subject is disallowed by
law 1n order to avoid excessive lme being spent on collateral enquiries.

71.9. As regards generai reputation of the prosecuirix in cases of rape, it is
almost impossible to sel up a defence of consent without imputing immcraliry
lo the proseculrix so far as previous sexual relationy with the uwectsed are con-
cerned.”  On the other hand, particular acts of immorality with man other than
the wccused cannot be relevant, and evidence thereof is admissible only as
going to the credit of the prosecutrix®

77.10. In the United States, the Rules of Evidence for United States Courls
and Magistrates” specifically provide that “a witness may be cross-examined
on 4any matler relevanl [o any issuc in the case, including credibility. 1n ihe
inlevests of justice, the judge may limiy cross-examination with respect to matters
not Lestitied ¢ on direcl examination”,

7711, In India and in England. cross-examination is not confined to matters
raised in examination-in-chiet. However, it is to be npoted it is noi the law
in every country that cross-examination has such a wide scope as in England or
in India. In some States in the US.A,, for ecxample, cross-examination on
matters nol raised in the direct cxamination and not affecting credibility is not
allowed without the permission of the Court. Thus, ithe California Evidence code
provides that a witness examined by one party may be cross-examined upon
any matler within the scope of the direct examingtion of each other paity to
the action.

71121, In a case decided by the Supreme Coust of Pennsylvania¥, it was
described as elemeniary that unless the witness is himself one of the litigants,
crogs-examivation of his testimony should be contined to the matters upon

R. v. Grausz, (1973) 57 Criminal Appeal Reports 466,

2R, v. Crausz, (1973) 57 Crimiual Appeal Reports 466 (Stephen L.J.).
iR, v. Homles, {1871} L.RILC.C.R, 334. :
tStokes v. R., (1860) 105 C.L.R. 279.

5Cf. R. v. Turner, (1944) Xings Beach 463,

*Nokes, Introduction 1o Evidence (1967), page 149,

"Rule 616, Rules of Evidence of United States Courts and Magistrates.
fCalifornia Evidence Code, section 73.

Soloman v. Harmony Shortline & Motor Transport Company, {1944) 349 Peanayl-
vania 420 (Pennsylvania Supreme Court),

{from
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which he was examined ia chief. Of course, the activn of the irial judge in
this regard will not be rcversed in the abscnce of an abuse of discretion  or
uniess an obvious disadvaniage resulls herefrom to the other party. In that
case, by denying ihe agency of the operator of the bus, the defendant made
1t niecessaty tor the plaintiffs 10 call the operator—an essenfially hostile witness
—out of the camp of the enemy™ in order to question him as to his smpioyment.
The examination-in-chief was confined t¢ the nature of the employment of the
operator, but the defendant took advaniage of ihe situation creawed by the
defendaut himselt and cross-examined the operator of the bus as 1o the facts
ol the accident.  This course was strongly coudemned, and the judgment  was
reversed and 2 new irial graned, by the Supreme Court of Pennsylvania.

The reasou for this rule was thus stated in another case,' wiich aiso arose
i Pennsylvania.

“Ibe underlying reason for contining the scope of cross-cxamination 1s
lo permit order and meihod in the presemation of the case. Each party
must have an opportuniiy 1o present his side of Lhe case without the intro-
duction oi taliers wurelated to his case in the chiel and not touched upon
m pis gvidence. The Pennsylvania rule  makes the issues as clear as
possible to the jury by reducing o a minimum the possibility of the
tmermingling of maticrs purely defensive in character with the facts of
the pluatill’s case,”

This rule, however, dues not apply to the parties, the theory being (hat a
purly should nol withhoid watiers affecting his Lrial,

7713, Restrictive cross-examination was a feature of English chaacery pro-
cedure.  The pracice in England is summurized in Hinfon,” cascs on Evidence,
as follows: —

“in Dean of Ely v. Stewart, 2 Ark. 44 (1740), 1he following statement
wis made by Lord Hardwicke: “Where at law a withess is produced to
a single point by the plaintill or defendami, the adverse party may cross-
cxanine as lo the same individual poiut, but nof to any other maiter; 0
in cquity, f a great variety of facts and points arise, and the plaintiff
exanmines only as 1o one, the defendant may cross-exaniine to the same point,
but cannot nlake use of such witness to prove a  differeni fact”.  This
siatemem 1s probably correct as to ihe chancery praciice of thal period,
wheno the written cross-interrogatorics were almost as g matler ol necessily
bused on the direct mterrogatocies. 1t seems, however, that Lord Hard-
wicke may have been mistaken as (o the actuai  praclice «r  faw. 1o
fikenson v. Shee, 4 Esp. 67 (Nisi Prius, 1801), ii was ruled by Lord
Kenyon that a witness called by the plaintiff to prove one of the elements
of his case was subject to cross-cxaniination on a “distinet mater of defence.
The cditor has been unable 1o find a ruling by a court on the point.”

V. INCOMPLETE CROSS-EXAMINATION
7.14. A quostion often arises whether the evidence of g wilness can be re-
garded as complete until be hus been cross-examined or the opportunity for
cross-exanmination has been fully availed of. In dealing with this question, a
distinction shouid be mude betwecn various situations in which such evidence
may come up before the Court.

WConley, c: i\.flur;.)hy, {Sﬁﬁ;émc Court of Pennsylvania) (1936) 324 Pennsylvania 577.

*Hinton, Cases on Bvidence (1931), page 267, note 7); cited by Ronald Cariscn,
«Cross-Examination of the Accused” 52 Cornel Law Review 705, 708, footnote 6.
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In the first place, where evidence given in a previous proceeding is sought
o be made use of in a subsequent proceeding, section 33 specifically requires
that in the previcus judicial proceeding the right and opportunity of cross-
examination should have been avaiiable.

in the sccond place, where evidence given at ¢ prior stage of lhe same
judicial proceeding is sough: io be made use of, the position is the same by
viriue of section 33. 1In these two situations, the euarlier evidence is formally
lendered, the wilness having been dead or otherwise become unavailabie.

The third situation, which is more frequent, arises where the evidence
given in the same judicial proceeding has 10 be made use of for the purpose of
atriving at concldsions of fact in that very proceeding. Diificuity may arise
where a witness, though examined-in-chief, could not be cross-examined. The
witiiess may die or become incapable of giving evidence, or leaves the couniry,
or cannoi be found. Litcrally taken, section 33 does not apply 1o ihis situation
because the evidence is evidence in the very case and is not formally tendered.
Techoically, the evidence continues io be the evidence in the case'-' itself, but
its piobalive value may be very small.

In Rex v. Dootin,' a prosecution wilness was taken sericusly il while under
cross-cxamination; his evidence was taken into cousideration and it was held
by the majority of the Judges that the conviction based on his evidence was
good in law. ‘fhis has been regarded as a leading case.

In Davies v. Oy, the Master of the Rolls observed:

“The evidence of Sussannah Davies must be admiited. 1t appears
that her evidence was given on the 28th August lasy year, and that she
died iwo ur three days afterwards, which made it impossible to cross-
examine her; but there being no impropriety and nothing wrong in examining
her, and no keeping her out of the way fo preven;r a cross-examinalion,
I must receive her evidence and ireat it exactly in the same way that 1
should the evidence of any other witness who from any cause whaicver,
cither had not been cross-examined, or whom it was impossible to cross-
examine.” 5

The natter relates not to any rule of law, but to the weight to be attached
o evidence.

V1, CO-DEFENDANITS AND CO-ACCUSED

77.15. So much as regards the scope of cross-examinalion and the effect of
incomplete cross-examinaticn.  As to the party to whom the right is available,
 the Act gives a right to cross examine a witness called by the “Adverse parly™.”

This raises interesting questions in criminal cases. By virtue of the expression
“adverse party”, one accused person may cross-¢xamine a  witness called by
another co-accused for his defence, when the case of the second accuscd is adverse
to that of the fiest.” There might be many cases of ipjustice if that were not s0.
The seclion does not, however, make any special provision for the case of cross-
examination of the co-accused or co-defendant. This matter bears some investi-
gation.

IMahuraja of Kolhapur v. Sundaram, A LR, 1925 Mad, 497, 535,

iAhmed v. Jyoti, ALR. 1944 All, 1882}, 190 (Allsop and Mathur, 1).).

SMangal Sen, A LR, 1929 Lah. 840.

‘Rex v, Doolin, Jebb, 5.C.C, 123.

5Davies v. Oy, (1865) 55 E.R. 875,

"Ram Chand v. Hanif Sheikh, (1894) LL.R. 21 Cal, 401, 403 (Trevelyan & Rampini,
1.

"Ram Chand v. Hanif Sheikh, (1893) LL.R. 21 Cal. 401, 403.

Co-defendants
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7116, Since cross-cxamnation i described in the section o lerms of  the
fight of an “adverse pariy”, the answer depends on the meaning of (hat expres-
sion. O tie yuestion whether an accused person who gives evidence on  his
behali can be cross-cxamined by any of the other co-accused, neither ihe
Lvidence Act nor the Code of Criminal Procedure seems to contain a specific
provision.

Though there iy no reported decision on the subject, we can, having regard
o the words “adverse pariy”, assuine that if one accused has given evidence
against any otber co-accuscd-—that is 1o say, evidence implicaling Lim, then
the co-uccused can claim the right of cross-examination of the accused who has
given such implicatory evidence.  But where the accuseqg glviug evidence has not
given such nnplicatory evidence and iheir defeuces do not ciush, is it permissible?

77.17. This question has arisen in England, and \he currently accepted view
15 that even in such a case there is a right to cross-examine the accused at the
tastance of the co-accusad.'! The position has been stated by Cross® in  these
lerms:~ -

“All parties have ihe right 10 cross-examine lbe witnesses not called by
thein whether or not the wiiness himsell is a party, whether or not  the
wilitess nas given evidcnce aguinst the parly sceking lo cross-exumine him
and even though the withess is a co-geeused.”

The case of R, v, Hilron and the observation ol Lord Morris in an earhier
case Wl Murdock v. Taylor! belore the House of Lords, also indicate a wrend in
ihis direction.

Take the analogy of defendanis. in the case of Lord v. Colvin} the Vice-
Chancellor cousulted e whole of the fudges, and said: ““I'he opinion of the
whole of the Judges is thai a delendant raay cross-examine a  co-delendant’s
wititess. ©  1a Aden v. Aden’ Lopes, L.J. aller gquollily iids decision, observed:

“it a defendani mmay cross-examuse his co-defundani’s wilnesses, 4
jortwri, he may cross-examine his co-delendant, if he pives evidence. If it
is vbjecied that there iy no issuc between - respoudent and a co-respoadent,
the answer 13 1hal 1 rost Cuses there ki no issuc between cgpdefendants,
but still the nght 1o cross-examine exisis.  lu our judgment, no evidence
given Ly one party aifecting another party in the sane Litigation can be made
adimissivte against that other parly, unless inere is a rgle to Cross-examisie,
and we are at a loss t0 see why there should be any diviation irom  that
ruie in the Divorce Court.”

71.18. In England, therefore, it would appear thar when a witness has been
teniionaily called and sworn by cither party, any olber party has a right, ii
the exuaunination-in-chiel is either waived ur closed, to cross-examine him. Or,
W state the malier more neally, any wiiness may be cross-examined by any
pariy who did not call him.’

77.19. The right, therefore, of a defendant to cross-cxamine a co-defendant
is, wweording o the English cases, uncounditivoal and not dependent upon the
iR, v. Hilton, (1971) 3 All, E.R. 54}, 543, (Court of Appeal, Criminal Division),

“Cross, Evidence (i974), page 227.

R, v, Hilton, (19713 3 All. E.R. 541, 543.

‘WMurdock v. Taylor, (1965) 1 All. E.R. 406; (1963 2 Weekly Law Reporls 425 (H.L).
*Lord v, Colvin, 3 Drew, 222.

SAlien v. Allen, (1894) P.D>. 248, 254.

Phipson, Manuat of Law of Evideuce (1972), pages 282-283.
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fact that the cases of the defendant and co-defendant are adverse, or that there
is an issue belween the defenrvdant and his co-defendant! If a defeudant may
cross-examine a co-defendant’s wiinesses, a fortiori, he way cross-examine his
co-defendant, if the co-defendant gives evidence.

77.20. Tt is well settled in England that the evidence of one party cannot be
receiverd in evidence against another party unless the latter had had an oppor-
tunity of lesting the evidence by cross-examination® Tt has been held* that all
evidence taken, whether in examination-in-chief or any cross-examination, is
common and open to all the parties. Since all evidence is common and  that
which is given by one party may be wsed for or against another party, it follows
that the other party must have the right to cross-examine him.

Of course, the zhoye proposition may require qualification where the law
of evidence itself lavs down limifations as to the parties against whom particular
evidcnee can be used,—e g. admissions.

Thus, in a suit for divorce, the fact® that the co-Tespondent’s counse!  has
raised auestions in cross-examination upon the contents of letters which had
properlv been admittad as evidence aeainst the respondent. doss not make the
Tetters evidence agninst the co-respondent. since the respondents admission are
nn evidence against 2 co-respondent.  But the general position is as stated above.

77.21. The points raised abnve relating to the accused and co-accused do not
seem to have arisen fn any renorted case in Tndia in criminal trials.  Hawever,
on general nrinciples. ong could state that the nosition in Tndia may not bhe
cubstantially diffsrent.  Trresnective of the auestion whether a defence  witness
has. in his examination-in-chief or cross-examination bv the nrosecution, friven
evidence unfavourable to the co-accused. the co-accused should he reoarded as
an “adverse party”. Once a person is before the court, all other parties have
the richt (n nfilise hie knowledse of facts.

7122, As regards civit cases in Tndia, the current view scems to be that_ even
if therce is no issuz betwoen the co-defendants, each defendant has a right to
cross-examine a witnass of the other defendant®  Althoungh  sometimes it s
stated that the richt exisic where a defendant’s witness has made a  «fatement
inivions to another defendans. it would appear from the fext hooks and autho-
rities cited that the tight exists even if he does not make any such iniurious
statement” The position could hardly he different in criminal cases.

How far an nccused nerson can, in his cross-examination, be asked gues-
tions not relevant to the facts in issue but throwing reflections on his character,
is a matter which is governed by a special provision? in England. This will
require consideration later?

VIT. CONCLUSION

77.23. The above discussion does not show any need for amending section
137, As to section 138, onlv a verbal change is required. The Tast paragraph
chould use the singular “witness” in view of the singular “him” which occurs in
the section. We recommend that section 138 should be so amended.

Lord v. Colvin, 3 Drewerv. 222. followed in AHen v, Allen, (1894) P.D. 222
3q4llen v Alen. (18364H P D 222254

24 len v. Aller, (1394) Probate Division 248, 254.

Lard v, Colvin, V. Brewery 222, cited by Wondroffe.

Srasy Pillai v. Ellieamsi. (1925 52 TA. 372; AIR. 1925 PC 229

6Afrs. Des Rai v. Pyran Ml ATLR. 1975 Delhi 111, para. 16 (Sachar LY.
1Cakan Lal v. Gulah Chend, ATR. 1966 Rai 220, 232, piara, 27 (Tapat Narain 13
sGection 1AV, Criminal Fyidence Act, 1898, MEng).

*Qections 145 to 148,

‘Position in India.
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CuAPTER 78

CROSS-EXAMINATION — WHO CAN BE CROSS-EXAMINED —
SECTIONS 139 AND 140

SECTION 139

78.1. A summons may be issued to a person either for giving oral evidence
or for production of documents.

Under section 139, a person summoned to produce a document does not
become a witness by the mere fact that he produced it. and he cannot be cross-
examined unless and until he is called as a witness. With this section may be
read provisions in the two procedural Codes' which, in substance, enact
that--{i} any person may be summoned to produce a document, without being
summoned 1o give evidence ; and (if) any person. summoned merely to pro-
duce a document. shall be deemed to have complied with the summons, if ke
causes such documents 1o he produced instead of attending personallv to pro-
duce the same

78.2. An omission to produce a document when ordered by a court js an
offence under section 175, Tndian Penel Code. Omission to attend the court in
ohedience to a summons #% an offence under section 174 of the same Code.

If a witness attends the Court, section 174 of the Penal Code does not
apply. In a Bombay case* a witness had been summoned to produce a docu-
ment. He came to court and stated on oath that he could not produce it. The
Judge, disbelicving him. fined him Rs. 85/- under section 174, Indian Penal
Code. It was. however, held that the section was not applicable. though the
witness could have been punished under section 175, Indian Penal Code, or
section 480, Code of Criminal Procedure, 1882 (then in forced. He could also,
if guilty of falsehood. have been prosecuted for giving false evidence in a judi-
cial proceeding,

78.3. We have no further comments on section 139,

SECTION 140

78.4. Under section 140, witnesses to character may be cross-examined and
re-examined.

Tt may be noted that the practice in England is not to cross-examine,
except under special circumstances. witnesses who are called merely to speak
to the character of the accused @ but there is no rule which forbids the cross-
examination of such witnesses. Presumably, the practice of not cross-examining
such witnesses may be due to a desire not to prolong the proceedings by spend-
ing an uarcasonably long time in collateral inquirics.  Section 140 was, ap-
parently, considered nccessary by way of abundani caution in order (o avoid
any argument that there is any prohibition in law against the crass-cxamination

of witnesses to character.
No changes are needed in the section.

10rder 16, Rules 6 and 15 of the Code of Civil Procedure, 1908.
ection 94(2), Cr. P.C. 1898, and section 91(2) in 1973 Code.
*Emphasis supplied.

Yn re Prem Chand Paulatram, (183%) LL.R, 12 Bom. 63.
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CHa®PTER 79

LEADING QUESTIONS — SECTIONS 141 TO 143

79.1. Busides regulating the content of the inguiry and e order of examing-  lmrodociory.

ton of witnesses, our system ol gl tegulates the method of inquiry, U 1e-
quires that the parlies procead by question and answer-—and they must also
adhere to ccrtain forms of questions. And the restrictions as to the nature of
questions are far more severe on the side that has called the witness to the
stand than on the adverse side. The examination of one’s own wilncsses must
be made without the use of leading questions,—that is- questions which suggest
their own answers. Such questioning may often lecad to injustice, at the hand of
the side calling the witness. A typical leading questions is. “was the defendant’s
black car going about fifty miles an hour when vou first saw it on the right.
bearing down on vou?” The witness may answer ‘Yes’, but it is the questioner’s
version of the story that the court hears.

This consideration has led to an important point which marks the difference
between cxamination-in-chief and cross-examination--the permissibility of lead-
ing questions in the Jatter. and their impermissibility in the former.

79.2. There are three sections in the Act dealing with leading questions—
sections 147 to 143, Under section 141, any question sugpesting the answer
which. the person pulting it  wishes or expeets to receive is called a leading
question.

Section 142 provides that leading questions must not, if objected to by the
adverse party. he asked in an examination-in-chief or in re-examination. except
with the permission of the Court,

The Court shall permit leading questions as to matters which are intro-
ductory or nndisputed, or which have, in its opinion, been already sufficiently
proved.

Under section 143, leading questions are permitted in cross-examination.
-

79.3. The principal reason why leading questions in examination or rte-
examination are scnerelly improper is that the witness is presumed to be biased
in favour of the party examining him and might thus be prompted. Tn cross-

examination, as the reason generally ceascs, so does the rule!

79.4. A question is leading when, by its substance or from. it suggests a
desired answer. or. as some of the cases say, “when it puts the thoughts or
words in the mouth of the witness to be echoed back™. If a question is made
up of an unqualified statement of an assumed fact, either unproved or contest-
ed followed up by an interrogation as to that fact, it fs almost necessarily
leading and objectionable.

A question which purports to state a fact, and then suggests an interpreta-
lion of that fact, is loading. A question which incorporates a reference to an
unproved or disputed fact, and suggests an affirmative answer, is leading. A
similar question which suggests a negative answer is likewise objectionable.

79.5. A question is not necessarily leading merely because it calls for a cate-
gorical answer, if it is so worded as not to indicate the answer desired. Some-
times. a compound question, if free from suggestion, is not leading ; such. for

‘Woodroffe,
773
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example. as, “State whether or not there was any conversation between you at
that time. and, if so what it was”.

Similarly, a question put in the alternative, as, for example, “Was he or
was he not runsing at the time?” s not nceessarily leading,

79.6. Stephen® defined a leading question as one which either suggests the
answer o that question or supgests the existence of disputed facts as io which
the witness is to testify. The definition in the Act, quoted above (section 141),
is briefer, but it substantially brings out the essence the essence being the
tendency of the question to “lead™ the witness to the expected answer. )

79.7. “A question”, says Bentham?®, “is a leading one, when it indicates to
the witness the real or supposed fact which the examiner expects and desires
to have confirmed by the answer, Ts not vour name so and s0? Do vou reside
in such a place? Are you not in the service of such and such g petson?  Have
you not lived so many vears with him? Tt is clear that under this form every
sort of information may be conveyed 10 the witness in disguise.

“It may be vsed to prepare him to give the desired answers to the
questions about to be put to him : the examiner while he pretends igno-
rance and is asking for information. is, in reality, giving instead of recei-
ving it.?

“Thus also, a witness called to prove that A stole 2 walch from B’s
shop muost not be asked, “Did you see A enter B's shop and take a watch?”
The proper inquiry is, what he saw A do at the time and place in question:
“A question shall not be so propounded to a witness as to indicate the
answer desired”.

T9.8. Tt is usually stated — following Lord Ellenborough', — that if ques-
tions are asked to which ihe answer “Yes” or “No” would be conclusive, then
those questions would certainly be objectionable. The matter, however, is
not so simple.  As has been pointed out by Cross! if the questien “Did you
notice any traffic”™ is put, the answer “Yes” or “No” would be conclusive ; but
the guestion should net be regarded as a leading question if it is put to a wit-
ness who had just said that he was standing on the side of the road. Much.
therefore, depends on what the point at issue is, and how the question s related
to it. That is why Best said that “leading” is a relative and not an absolute

term.

It has often been declared® that a question is objectionable as leading which
embodies a material fact and admits of answer by a simple affirmative or nega-
tive. While it is true that a question which may he answered by “Yes” or “No”
is generally leading, it is not always so, as we have pointed out,

There may be such questions which in no way suggest the answer desired,
and to which there is no real objection. On the other hand. leading cuestions
are by no means Jimited to those which may be answered hy “Yes” or “No”.
A question proposed io a witness in the form “whether or not”, that is, in the
alternative, is not necessarily leading. But it may be so, when proposed in that
form, if it is so framed as to suggest to the witness the answer desired’

1Stephen, Digest of Law of FEvidence, Arficle 140,

"Bentham, Rationale of Judicial Evidence. cited in Woodroffe.

318 v. Dickinson. 2 McLean, 331 {Amer}, (McLean, 1} cited in Sarkar.
tNichollas v. Dowding and Kemp. {1855} 1 Stark 81.

5Cross, Evidence (1974) page 200.

tSee Tavlor, Fvidence, S. 1401; Greenleaf, Bvidence, S. 434, cited in Woodroite,
"Burr. Jones, Evidence S. B1S; Best, Evidence S, 641, cited in Woodroffe.
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Cornish, C. Y., in Audibert v. Michaud) observed—

“A question is not necessarily leading because it can be answered by
*Yes” or “No”. The presiding justice, who has an unprejudiced view of
the entire sitwation, is allowed a wide discretion in this respect. The legiti-
mate object of all examination of witnesses is the eleciting of the truth ; and
the danger which arises from so-called leading quesiions is not that the truth
may thereby be extracted in an untechnical manner, but that the untrue
may be stated by a witness, who is either indifferent to his oath or over-
zealous in the cause and eager to adopt any suggestion made by the at-
torncy although not in accordance with the fact. Tt is not the mere leading.
hut the lcading into tempration, that is to be deprecated and avoided.”

79.9. Notwithstanding the general rule that an examiner-in-chief cannot ask
leading questions, an exccption has been made in the interests of justice. Lead-
ing questions arc often an indispensable prelude to further interrogation—-which
is the reason why. in many sitvations, the prohibition against leading questions
in examination-in-chicf is dispensed with, Chief amongst these situations are
those relating to questions concerning introductory or undisputed matters,
questions of identity, and questions which are designed to bring a witness to
the point, Tn addition, where the matier has been sufficiently proved and it is
intended to call a particular witness to confirm the evidence already given or—
to take the converse case.—where a matter has been vouched for by one witness
and it is intended to call another witness 10 contradict it, the witness now called
can be asked a leading question without much objection,

For example? if a witness is allowed to remain in court while a previous
witness has given evidence ahout the contents of a letter, he may be asked
leading questions as to the letter. When the time comes for the second witness
to give his evidence in chicf, he says, that he wrote the Jetier he can then be
asked whether the letter contained n particular passage.  Similarly, whers &
previous statement made by a person js tendered by witness A, and witness
B was present when the previous statement was made, witness B may be ask-
ed the forma! question whether the statement tendered is of witness A. 1In
these cases. there is a reasonable basis for dispensing with the prohibition against
«tions in examination-in-chief. cither becausc the reasons why lend-
allowed do not operate with full force or because the ask-
judice in the particular situation.

leading que
ing questions are dis
ing of leading questions would not cause pre

79.10. While leading questions are, under section 143, permissible in cross-
examination, vet. even in cross-cxamination, those which assume the cxistence
of any disputed facty might well be disallowed in the interests of justice. The
cross-examiner would then not be “leading” the witness, but misleading him.

79.11. So much as regards the present law. Administered wisely, it will not,
in general. lead to injustice: but there is one lacuna in section 143 which must
now he discussed. There is a categorical provision in that section to the effect
that Jeading questions may be asked in cross-examination. This provision may
he based on the assumption that a  witness under cross-examination is not
favourable to the party cross-cxamining. Tn a broad and general way. this, may
be true, There must, however, be cases where this assumption is not truz, and
this suggests the guery whether this rule should be allowed to refain its prescat

unrestricted scope.

Vi pdiberr v, Mickaud, 119 Ms. 295; 111 Atl. 305, fAmerjcan case) cited by Field.
sCourteen v, Touse, (1867} 1;Camp 40. .

50131 LADIND{T?
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Although some commentators seem to be of the view that the rule is. even
now. not unrestricted in iis scope, the text of the section does not make any such
‘exception. Tf an exception is to be recognised as a matter of pelicy, it would
be better 10 provide for it expressly in the section. ‘The question to which we
address ourselves is whether such a restriction should be imposed,

It will be noted that we are not concerned, in dealing with this question,
with the right of a party calling a witness to cross-examine that witness, in the
sitmation  where a witness is declared to be “hostile” to use an expression in
coramon use though not sanctioned by levislative usage! We are concerned
with the question whether there is need for a restriction on the right of the op-
posite party.  The precise question is——should the court have a power to re-
strain a party cross-examining a witness who shows that he is biased in favour
of the cross-examining party, from putting leading questions ?

Prima facie, it would appear that in such cases the court should have a dis-
cretion to forbid leading questions, in view of the bias of the witness. Without
some such restriction, the cross-examiner wonld be able to extract from the
witness that  version of the facts which the cross-cxaminer desires to secure.
Though ostensibly “receiving”™ the answer, the cross-examiner gives the answer.
Should a process be allowed where a witness too willing to help the party cross-
examining is encouraged to do so?

79.12. We did consider this approach worth serious consideration. In this
connection, attention was drawn to the California Evidence Code! which has
following provisions as to leading questions :

“Section 764. A ‘leading question’ js a question that suggests to the
witness the answer that the examining party desires.

Section 767. Leading guestions—Except under special circnmstances
where the interesis of justice otherwise require :

(a) A lcading question may not be asked of a witness on direct or re-
direct examination.

(b} A leading question may be asked of a witness on cross-examination
or re-cross-examination.”

Tt may be pointed out that clause (b} of section 767 of the California Bvi-
dence Code. quoted above, is also subject to the excepting words contained in
the opening paragraph of the section.

79.13. In the U.S.A % the court may forbid the asking of leading questions in
crass-examination, where the witness is biased in favour of the cross-examiner
and would be unduly susceptible to the influence of questions that suggested the
desired answer.

79.14. Tn this connection, it is also of interest to note revised section 143 of
the Ceylon Bvidence QOrdinance*—

“143, (1) Leading questions may be asked in cross-examinaticn, sub-
ject to the following qualificaticns :

1Section 154,
#Sections 764 and 767. California Evidence Code,

*Wigmore, Evidence S, 773 (3d ed. 1940), cited in Louisell, Principles of Evidence
and Proof (1972), page 393,

Bee Sarkar on Evidence,



777

“(a) the question must not put into the mouth of the witness the very
words which he is to echo back again ; and

(b} the question must not assume that facts have been proved which
have not been proved, or that particular answers have been given
contrary to the fact,

(2} The court in iis discretion may prohibit leading questions from
being put to a witness who shows a strong interest or bias in favour of the
cross-examining party.”

79.15. On a consideration of the menits of the matter, and in order to prevent
abuse of cross-examination, a suggestion was made to us that section 143 should
be revised by adding a proviso empowering the court to prohibit a leading ques-
tion o a biased witness or in a misleading form. The precise suggestion was

to revise section 143 as under . —

“143, Leading guestions may be asked in cross-examination.

Provided that the court may prohibit a leading question from heing
pitt 1o g witness—

“(a) if the wilness shows a strong interest or bias in favour of the party
cross-examinine the witness ) or

(b)Y the particular question is objectionable, as likely to mislead.”

One of us,! however, does not consider the suggested amendment neces-
sary, and we are not inclined to recommend the suggested amendment in the
absence of unanimous agreement.

1Shri Dhavan.

Suggestion
dered

consi-



Tntroductory.,

Section 144,

Cuaprrer 80
MATTERS IN WRITING USED IN EXAMINATION
SECTION 144

80.1, Somctimes, when a witness under oral examination is giving evidence,
questions arfse which involve the existence or use of wrilten statements. The
vitness rawy be giving evidence of a fact as to which, it is believed, theie also
exisls o written evidence in the form of a written contract, grant or disposition
of properly or othor writing, though the witness docs not make a reference to
the writiug al 21L" Tn such a case, it is necessary {0 ensare  that the  factual
position s before the Conrt. Or, what the witness stales in court is found to
differ from  whot he stated on a previous  occasion in writing @ in such a case,
the adverse purty nwy nateeally like (o cross-examine the witness wiih reference
to the writing containing the contradiction® Then, there may be sitvations
where the question s not of conflict with the previous slatement of the witness,
bat of confirming his testimony by o previous statement made by him in writing;
this timr. the party calling the witness may be interested”  Apart from these
sifuations, in which the party  calling, or the adverse party, is interested.  the
witness may, in order that he may be able to state a1l facts in detail, like to
refresh his wmemory by a previous  writing that was seea or approved by him.
AN these  situations involve the question of inter-relationship between  oral
evideitce of the witpess and previous written statements to which the witness is
a parly or of which he is aware. and it becomes necessary for the law to lay
down rules as to fhe procedure to be followed ir the various situations. On
some of these matters, rules are also found in earlier sections* as to the usz of
the writing.  But fhe Juw must also see to it that the rules contained jn the
carlier <cctions are observed ut the stape of the examination of each wilness.
O vome of the situations, the provisions of the Act discussed so far, are silent.
The Ao, therefore, procceds o lay down, in the seclions commencing with sec-
tion 144, rules dealing wilth these situations. The siluations themsclves vary
hit the objeci of the relevant provisions, stated very broadly, is cither to secure
e hest evidence or to ensure that whal comes on the record is the truth and
the ~whicle truth, and thai the best possible usc is made of a nrevious record
which, buine of more permanent and reliable character, should not be disrcgard-
cd

0.2, Of the various situations mentioned above, the first situation -— evi-
derce o fo omatters in wriling - -is dealt with in section 144. The operative
provisicas i that section enacts that any wilness may be asked, whilst under
cyamination, whether a contract grant or other disposition of properiy as to
wliich he iy giving evidence was not contained in a document; and if he says
that it wus {so conlained) or if he is about fo make a statement as to the con-
fenls of any document which,  the opinion of the Court, ought to be pro-
duced. 1he adverse party may object (o such cvidence being given until such
document is produced or until facts have been proved to entitle the party to

ISeclion 144
*Kection 145,
eclion 157,

Weclions 635, 91 and 92.
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call the_witncss to give secondury evidence of it. In stating the substance ob
the sect;on. we have adhercd to the language of the section as it now stands: but
the scetion 1 not very happily expressed, as we shall show later.

. 8¢.3. According to Cunningham', section 144 merely points cut the manncr
in which the provisions of sections 91, 92 and 65 as to the exclusion of oral
or docunweniary cvidence may be cnforced by the parties to the suit. 1 the
adverse party does not object, it is still the duty of the judge to prevent such
oral evidence —-a duty which can be deduced from the general provision in the
Act _that the judge must exclude Inadinissible evidence (scction 165, second
Proviso), ’

80.4. If the case is tried in a court in which there are no properly qualified
pracutioners, or if nonc be employed in the case, or if the adversc party, him-
self ignorant of the law and of his privilege, does not object—should the court
disallow the evidence until the document be produced or until facts have been
proved which entiile (he party concerned te give secondary evidence 7 This
query oilen arses and, as staled above, the court should certainly do so,’ siuce
the Act declures 1L to be the duty of the judge, to preveat the production oi
m aduwissibie  evidence, whether it Is or is not objected to by the partics.
Several provisions of the Evidence Act fead to this resuli—e.g. the last portion
of the second proviso to section 165, to which we have already refcrred, section
59, e word Tmust” in seetios 04, section 65 and the word “shall” in section

06.

O priciple also, where evidence has been received in direct contravention
of an imperaiive provision of the law, acquiscence, waiver or estoppel may not
apply.?

§¢.5. So much as regards the maia paragraph of the section. The Explana-
tion to the section wakes it clear that a wiiness may give oral evidence of state-
ments miade by olher persons aboul the contents of documents, if such statements
are in themiselves relevant facts. It is obvious that ir such a case what the wil-
ness is deposing 8 mot “the conlenis of any docwmnents”, but the staiements
made by other persons about the conteats of documents. ‘These statemeats are
adnuissibic, not as prooi of the contents of the documents, but as proof of some
otlier selovant {uct--—-motive in the case put in the iilustration to the section.
Under the illustration the question is whether A assaulled B. C deposcs
that he heard A say to D—"B wrole a letter accusing me of theft, and I wiii be
revenged on him”. Fhis statement is relevant, as showing A’s miotive for the
assaull, and cvidence may be given of it, though no other evidence is given
about the letier. The wiiaess, in the case put in the illustration, is not deposing
{0 any terms of a document, and is not giving extrinsic evidence aflecting ibe
contents of a document. The terms of the document are not malerial.  The
really material fact is the mental clement—A's  motive —which is discernibie
from his stateiment. The statement of A is received independently in evidence
as original cvidence, and not because it tends to prove or disprove the terms
of apy document. The illustration really deals with a decluration about a

mental element' made contemporaneously.

Nor can objection be made to evidence of that statement on the score of
hearsay. The distinction between hearsay and original evidence is well-known.

1Cunningham, Evidence, Note to section i44, cited in Woodroffe.

2jec Woodroffe. .
sShiv Chandra Singh v. Gour Chandra Pal, 27 G.W.N. 134.
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It is nowhere better stated than in the case of Swbramaniam v. Public Prosecu-
tor,) where it was observed that—

“Evidence of a statement made to a witness by a person  who is not
himsclf called as a witness may or may not be hearsay, 1t is hearsay
and inadmussible when the object of the evidence is to establish the iruth
of what is contained in the statement. Tt is not hearsay and is admissible
when it is proposed to cstablish by the evidence, not the truth of the state-
ment, but the fact that it was made.”

The illustration saiisficd this test. These points do not necessitatc any
amendment of the section.

80.6. There is, however, one matter in respect of which the section is in need
of iirprovement. The scope of ihe section is really two-fold ; first, it is inten-
ded to apply to a situation where a contract, grant or other disposition of pro
perty as o which a witness is giving evidence is contained in a document. The
second situation is where u witness is about to make any statemenl as to the
contenls of “any document”, (which in the opinion of the court, cught to be
produced). In boih these situations, the adverse party has a right to object o
such evidence being given unlil the docament is produced or a case is made out
for secondary evidence. The first situation is confined to contracis, grants
and dispositions of property etc. while the second situation is not so coafined.

80.7. In regard to the first situation, the word “cvidence™ is used, and, for
the secund situation, the words ““the stalemeni” are used, in the earlier half of
the scction. But, in the latier half, only the expression “such evidence” is
used. 1mis is not a satisfactory way of drafting. Besides, it would be con-
ducive 1o clarity if the section Is recast to deal with the two distinct situations
separateiy. The folowing redraft of the seciion is recommended so far as the
operative pait is concerned—

“i144. (1) Any witness may be asked, while under examination,
whother any contract, grant or other disposition of property as to which
he is giving evidence was not contained in a document; and if he says
that it was, lbe adverse parly may object to such evidence being given
until such document is produced, or until facts have becn proved which
entitle the parly who called the wimess to give secondary evidence of it;
and if, in the opinion of the court, the document oughy to be produced?
the objeciion shall be upheld.

(2) If a witness, whilst under examination, is aboul to make any state-
ment as to e contents of any document, the adverse party muy object to
such statement being made until such document is produced, or until facts
have been proved which entitle the party who called the witness to
give secondary evidence of it, and, if in the opinion of the court, the document
ought 1o be produced, the objection shall be upheld.”

{Explanation and ilustration as at preseat).

80.8. Weo recommend thai the operative part of the section should be recast
as above, while reiaining the present Explanation and illustration.

Subramaniam v. Public Prosecutor, {1956) 1 W.L.R. 965, 969 (B.C). o

QN derlined words do nol occur in ihe present seclion in connection with con-
fracrslélt?:. uguL thev seem to be worth adding.  Sec, tor examples the provisos to section 9l.
Also consider the case where the document is already admiited by auverse party.



Cuaprer. 81
CONTRADICTION OF WITNESSES — SECTION 145
I, INTRODUCTORY

811, For understanding the significance of section 145, some discussion 1s

nccded  about the  puiposws of sioss-cxamination. One of the purposes of
cross-examination is to impeachy the credibility of a witness.” One mcthod of
impeaching credibility is contradittion of the wiiness by his previous imcon-
lsistent statemenis. This mode of contradiction finds an express meniion in
section [355(3). The procedure in that regard is dealt with in section 145, so
far as written statements are concerned. The use of this section, ihen, is for
impeaching the credibility of a witness by contradiction.

8i.2. The credibility of a witness can be impeached by direct attacks upon
the character of witnesses to discover intentional falsification. But much more
is involved.” Everythipg relating to a witness which discloses the probability
of inaccuracy or crror in his testimony® is a ground for challenging his credibi-
lity. Therefore, the testing of credibility is directed to the diversilied faclors
which enable the triers ol fact intelligently to estimate the value of the testi-
mony by judging the quality of ihe wilness and his opportunity to know the
facts.

For example, the mental deficiencies of a witness are considered in deter-
mining his credibility.*  Professor Weiohen has, in an able article showing the
greater need for expert psychiatrists, stated :

“That the court has found the witness to possess minimal degrec of
capacity (o testify should not foreclose a showing that because of mental
defect or disorder, his testimony is so unlrustworthy that it should be given
little weight. Some disordered persons, such as the psychopathic liar,
may be so convincing that they can easily pass the test of competency ;
but it would be unjust to deny the other party the opportunity to show
the existence of the condition and its effect upon reliability of testimony.
Because modern practice admits, as competent to testify, persons proved
or conceded to be mentally ill to some degree, a liberal admission policy
for cvidence on the effect of mental conditions upon credibility is needed.”

81.3. What, then, are the mental conditions that are relevant for judging
credibility? These are muliifold, and were discussed by Judge Medina in the
Communist Conspiracy case. He has observed:

“By what vardstick and in accordance with what rules of law are you
to judge the credibility of the witness?
“This judging of testimony is very like what goes on in real life.

People may tell you things which may or may not influence some impor-

tant dccisions on your part. You consider whether the people you deal

1See discussion as to section 138, supra.

*Mason Ladd, “[mpeachment of Witness” (1967), 52 Corneil L. Quart. 239, 242: .

*Weinstein, “Some difficulties in devising Rules for determining truth in jud1c1a21
trials” 66 Col. Law Rev. 223, cited by Mason Ladd, “lmpeachment of Wiiness (1966}, 5
Cornell L. Quart. 239, 242,

*Weiohen, quated in Mason Ladd, “Impeachment of Witness” (1967), 52 Corpell L.
Quart. 239, 242.

sUnited States v. Foster, 9 F.R.D. 367, 388-90 (S.CNY, 1949) cited by Mason Ladd,
‘lmpeachment of Witness” (1967), 52 Cornell Law Quartly 239, 240, footnote 5.
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with had (he capacity and the opportunily 1o obscrve or be familiar with
and 1o remember the things they tell you about. You consider a person’s
demeanour, to use a colloquial expression, you “size him up” when he
tells you anything ; you decide whether he sirikes you as fair and candid
ur not .”

“Then you consider the inherent believability of what he says, whe-
ther 1 accords with  your own  knowledge or expericnce. It is the same
thing with witnesses.  You ask yoursell if they know whal they are tulking
about

“You walch them on the stand as they testily and note their demean-
cur.  You decide how their Lestimoncy sirikes you,”

81.4. Of testing the inherent believaoility of a witness, one method is contra-
diction. 1L may nol be inappropriaic to note that according to Wigmore,' the
enwd aimed at by impeacking evidence of this kind is the same gs that aimed at
by impeaching evidence ol specific crror, namely, to show the witness (o be,
in gencral, capable of making errors in his testimony, lor, upen perceciving that
the withess has made an erroncous stalement upon cne point, we are ready to
infer thut he is capable of making an error upon other poinis. According to
Wigmore, the general cnd obtained is the same indelinite eng obtained by im-
peachunent by specific evidence, that is, some undefined capacity fo error which
may be a moral disposition to lie, partisan bias, faully observation, defective
recollection or any other guahty. No specific defect is indicaied, bul each
and all are hinted at.

‘The primary object of contradiction is thus to cast @ doubt on (e slrength
of lhe evidence. Contradiclory statemenls are not necessarily put in o show
tulsehoad.  That a person contradicts bimsell does not imply that he is telling
the untruth, and even if, in the circumstances, it suggesls uniruth, it does noi
iniply that there is uwiruth in every particulur narrated by the wilness.

The muxim “Fafsuy in ano, falsus in omnibuy,” that is, “he who speaks
falsely on one poinl will speak falsely on all” is often cited, but that may no
be universally true. The maxim contains in a loose fashion a kernel of truth
which no one needs 1o be told, and is not applicable in all cascs. The real
value of contradiction lies in its sbaking the belief of the Cowt in the percep-
tion and recollection of the witness,

1. SECTION 145 -HISTORY AND GIST

81.5. Five sections, namely, scctions 138, 140, 145, 148 and 154, are relevant
in regard to impeaching the credibility of a witiwss by cross-examination?  We
have already consideced sections 138 and 140. Section 145 mey now be con-
sidered.

81.6. Previous statements in writing — whether in court or  elsewhere —
which are mconsistent with his present evidence, are the subject matter of the
section.  Wigmore called such  incomsistent  statements  “sell-contradictions™.
The law is that' prior ivconsistent statements can be proved either out of the
mouth of the witness himself in cross-examination or, where they relate to
facts relevant to the merils of the case, by the extrinsic evidence of other
wilness or documents.

Wigmore, para 1017
S nsseinaiah v, Yerraiah, ALR. 1954 AP, 39, 40, para. 7 (Subba Rao, CJ).
iSection 155(3).
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B1.7. The procedure in this regard in India in regard to written stgicments is
dealt with in section 145, which incorporates two propositions, (i) a witness
may be cross-examined without showing the previous writing, (i) if it is inten-
ded to contradict him, ttie writing must be shown to him. We are staiing very
briefly the gist of ihe section in order 1o draw attention (o the significance of
the section.

81.8. In so far as the scction permits cross-exaimination as to a  previous
writlen statemnent without the wriling being shown to him or heing  proved,
the utility of the section is limited. If the witness deunies having made any
written statement, but later on, on being shown the writing, admits it, that is
a reflection on his memory. In so far, however, as the writing is used to won-
tradict him, after [ollowing the procedure laid down in the scction in the latter
half, the utility of the scclion is fur greater, inasmuch as whalever ke said in
court, il It is contradicted by the writing, loses its value—though, of course,
the previous written staiement does not thereby become subsiantive evidence
in jtself,’-*

81.9, Sccuon 145 partly modifies the rule laid down in Queen’s case - a
rule which, in England, was modificd by statute in [865. A preliminary ana-
Lysis of what is known as the rule of the Queen’s cuse’ is required for a com-
prehensive undertanding of the use of inconsistent statements for impeach-
went.

In ibat case.—so far as Is malerial,—it was held that the wilhess cannot
be cross-examined at ali without the writing being shown.

The rulc of the Queen's case conlused' the principles applicable to ihe
best evidence rule with principles applicable (o cross-examination concerning
the ferms of # wriiing of the witness, when he is being examined about the
writing cnly for the purpose of discrediling his testimony given in couri,  Under
the best evidence rule, where the wriiing itsell is e subject ol inquiry, the
prool of the contenis of the writing is the document itself. Inquiry through
secondary sources as to its conient cannot be made until it is shown by accepl-
able proof that the original document is unavailable.

81.10. If, however, the purpose of the examination into the content of the
document is to discredit the witness about matlers stated therein cross-exa-
minafion as lo whether he wrote it and what he said in it may be a most ei-
{ective method of determining his credibility, if he denies making the writing
or staies its conient to be something different than in fact it is.

The Queen’s case held, inter alia, that the writing should be shown to the
witiess before permitting Interrogation upon ifs content, thus climinating what
niay be an elfective part of the impeachment. Likewisc, in reference to an oral
staternent made out of court, counsel may, on cross-examination, prefer, for
the purpose of impeachment, first #o ask the witness what he had said, if eny-
thing, rather than confront him Initially with the stalemeunt. Jfn the situation
cither of a writing or of an oral statement, if the wilness werc asked what ho
said before being confronted with the statemeni, he might give a dilferent
story, thus disclosing his desire to evade the eflect of what he had said pre-

viously.

pdelappa v. Guramma, ALR, ]956 Bom. 129,

2Bee para 81,12, infra.
fQueen's case, (1820) 2 Br. & B, 284; 129 Eng. Rep. 976 (Common Pleas).

iMason Ladd, “Impeachment of Wiiness” (I1967) 52 Cornell L. Quart. 238, 246.
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It is for this reason that, as already stated,! section 145 modifies, in part,
the rule in Queen’'s case.

[Tl ENGLISH LAW

8L.11. So much as regards the gist of section 145. 1t may be of interest to
compare the Euglish law, In England, the present faw is this>—if a witness
is asked whether he has made a former statement, relative to the subject-matier
of fthe procceding (that is, not merely relating to credit), which is inconsistent
with his present testimony, the circumstances of the supposed statement being
mentioned to the wiiness, and he does not admit that he made the statcment,
proof may be given that he did make it?

The statement may have been oral, and mty be proved by oral evidence*
If the stalement was mace in writing or reduced Lo writing, the witness need
not be shown the writing,* unless it is intended to contradict him, when his atten-
tion must be called to the parks of the writing which are to be used for contra-
dicting him.

He may be handed the paper, told to look at it, and asked if he st} adheres
to his previcus answer®

The judge muay require the writing to be produced. and may make such use
of it for the purpose of the trial as he thinks fi¥*. It will be produced in any
event if it has o be proved to contradict the denial of the witness. Even if
the witness admits the inconsistency, counsel for the party colling the witness
may require that the document shall be produced, and any privilege attaching
to it may be waived by its usc in cross-examination.®

The principal statutory provisions afe to be found n the Criminel Proce-
dure Act, 1865, sections 4 and 5. These sections apply in both civil and cii-
minal cases. Seciion 4 concerns oral slatements, and section 5 concerns written
statements.  The two sections read—

“4. 1f a witness, upon cross-examinition as to a lormer siatemeny made
by him relative to the subject matter of the indictment or proceeding, in
consistent with his present teslimony, does vot distinctly admit that he has
made such siatemenl, proof may be given that he did in fact make it; bul
before such proof can be given the circumstances of the supposed state-
ment sufficient to designate the particular occasion, must be mentioned to
the wilness, and he must be asked whether or not he has made such state.
ment,

“5. A witness may be cross-examined as lo previous staltmenis made
by him in writing or reduced into writing relative to the subject-matter of
the indictment or proceceding, without such writing being shown to him;
but if it is intended to contradict such witness by the writing, his aftention

Para 81.%, supra.
2Nokes, Introduction to Evidence {1967}, page 146.

Criminal Evidence Act, 1865, scction 4; R. v. Hart, (1957) 42 C.AR. 47, 50, Subject
to rebutting evidence, R. v. Whelan, (1881) 14 Cox C.C. 595,

sR. v, Hart, (1957} 42 C.AR. 47, 50, cited by Nokes, lntreduction to Evidence, (1967),
page 146.

5He cannot insist on sesing it: North Australiun Territory Co. v. Goldshorough Port
& Co., (1893 2 Ch. 38t, 386 (C.A).

Criminal Procedure Act, 1865, section 5; R. v. Yousry (1914) 11 C.AR. 13, 18, But
it is not evidence against another person: see R. v. Smith, (1962) Crim. L.R. 844, C.C.A,

"Criminal Procedure Act, 1865, section 5.
Burnell v. British Transport Commission {1956) 1 Q.B. (C.A).
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must, before such contradictory proof can be given, be called to those parts

of the writing which are to be used for the purpose of so contradicting him:

provided always, that it shall be competent for the judge, at any time dur-

ing the trial, to require the production of the writing for his inspection, and

he may thereupon make such use of it for the purposes of the trial as he may

lhink fis”.

The Civil Evidence Act' makes previous inconsistent stalements admissible
evidence of the truth of what they assert, In criminal cases, the former rule
that they go only to show inconsistency still continues to apply.

iy. USE OF PREVIOUS STATEMENTS

81.12. Previous contradictory statements of parties are useful as admissions
also. But, in the case of other witnesses, impeaching the stitements of non-
party witnesses cannot be considercd as proof of the facis stated in the neclara-
tion. They are limited only to discrediting the testimony which the witnoss has
given in court. The impeaching statements of a non-parly witness are canfin-
ed to discrediting the testimony he gives in court.  The usual rcason given for
this position is that the out-of court statements are hearsay.?

However, it may be mentioned that in England, in clvil cases, previous
written slalcments are, by statute, made general evidence,’ as already stated,

81.13. This position may create problems in jury trials, since a jury may
find it difficult 1o distinguish between the impeaching cffect and the subsiantive
eflect. ln Bartley v. United States, Judge McGowan observed :

“lhe error resides, rather, in the trcatment of the stalutory purpose
for which the prior inconsistent statement was admissible. This is staied
in terms to be that “only of affecting the credibility ol the witness”, The
differentiation, of course, is beiween this rigorously limited objective, and
the one of proving as a fuct what is contained in the statement, The cru-
cial character of this distioction hus been recognised and emphasised by
this Court. ..

“Withoui the protection of an admonition or instruction from the court
to the latter end, we cannot say thar the jury did not give weight, when
it was not entitled to do so, to the prior written statement and feel itself
free to choose beiween the covflicting versions”.

81.14. The position, therefore, has not escaped criticism. In Uwited Stazes
v. D¢ Sisto} Judge Friendly expressed approval of the use of prior wconsistent
statements for substantive purposes, stating:

“The sanctioned ritual seems peculiarly absurd when a wilness who
has given damaging testimony on his first appearance at a trial denies any
relevant knowledge of his second; to tell a jury it may consider the prior
testimony as reflecting on the varacity of the later denlal of relevant know-
ledge but not as the subsiantive evidence, that alone would be pertinent
is u demand for mental gymnastics of which jurors are happily incapable.
Beyond this the orthodox rule defies the dictate of common sense that ‘the

L)

fresher the memory, the fuller and more accurate i is’,

\Section 3(1)a), Civil Evidence Act, 1968.
Mason Ladd, “Impeackmenm of Witness” (1967), 52 Cornell L. Quart, 239, 249,
iGection 3, Civil Evidence Acl, 1908 (supra).

sBartley v. United States, 319 F. ed, 717, 719, 720 (D.O. Cir, [963), cited by Mason
Ladd, “lmpeachment of Witness” (1967}, 32 Cornell Law Quarl. 239, 249.

5{Inited States v. De Sisio, 329 F, ed. 929, 933 (24 Cir.), cert. denied, (1964) 377 U.S. 979,
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It is, however, unlikely that this appreach will find many adherents in India.
Moreover, since there are no jurics in India, the criticism becomes Inapplicable
to India.

V. POINTS FOR CONSIDERATION -ORAL STATEMENTS

81.15. Roveriing to scction 145, we may state that while the principle under-
lying the section does not require modification, certain questions of detail arise,
namely—

(ay (i} Is tihe seetion applicable to oral statements?
{ii} In particular, is the section apphcable to tape-records?
(b Wial {s the posilion regarding documents which are lost?

#i.16. As (0 point (&) (1}, — oral stalements, — it is to be noted that the
section relules oply 1w previous statemenis made in, or reduced into, wriling.
The section does not cover the eatirg ground covered by sectiom 155(3). 11 the
previous statement was oral und sot reduced Lo wrilng, it can, wader sec-
tion 155(3), be proved to umpeacn ihe winesy's credst, i such rormer statement
be inconsistenl witly way pere of the witiess's evidence which is liuble to be con-
trudicted.!  Lhis being a peimissibie course, some guidanee should be provided
in the Act as to whether e wiiness should be confromed wrih the siatement.

8i.47. Unfortunately, the Act makes no express provision to the eflect that
the witness's aitention :must lest be grawn to ihe previous oral slatement and
the wilness asked wheiher he made such a siatement, before his credit can be
fmpeached by independdent evidence.  As direld has pointed out,' there can be
little doubl that here also the circumstunces of such previous stalement that
are suilicicn 1o avsigiale the particular cccasion ought to be mentoned to ihe
witness and lig ought to by asked wheilber or not he made such a statement.
In the English case of Carpender v. Wall}? Paiterson 5. observed—
“f like the broad rule that whicn you mcan to give evidence of a
witness’s declaration, jor any purpose, you shall ask Lim whether he ever

uscd such expression”.

81.18. Coming {o poing (a) (i} ~- tape records, - we may note that the
proposition that wpe-recoids are adinizsible, 1y ot now disputed,” theugh cer-
tain safeguards mauy have o be obsvived 1o ensure that there has been no wm-
pering.  That they can be used for contradiction is also not disputed”  But the
procedure to be lohiowed when 151cy are uscd for contradiciion is not faid down
in the Act and vuphi o be laid down. Section 145, taken literally, does not
cover them. ko Rup Chaid it was held that the record of a conversation ap-
pearing on a tape-recorder cannol be reparded as o statensent “ip writing or re-
duced inio writing™ witnin the meaning of section 145, The record wiich ap-
pears o a {ape-recorder cannot [all within the ambit of the definition of “writ-
ing” as given in section 3(65), General Clagses Act, 1897

M was held in vhat case thal the capression “wriling”, appealing in sec-
lon 145. refers o the tangible ubjec thal uppeals to the sense of sight and that
which is suscepiible of being repioduced by printing, lithography, photograpliy,

isection 155, Clause (3).
"TI'igld, Ev., 6th LEd., 455
“Carpenter v. Wall, 3 P & D 457, 113 E.R. 619 clled in Woodreife and alse in ALK

1952 Orissa at page 277, para 28.

\pratap Singh v. The State, A.LR, 1964 S5.C, 72,
sGee section 155(3).
sRup Chand v. Mahabir Parshad, ALK 1956 Punj. 173, para, %
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etc. Tt is not wide encugh to include a statement appearing on a tape which
can be reproduced through the mechanism of a tape-recorder. With reference
to section 155(3). 1L was held that 2 dofendant who s endeavooring 1o shake the
credit of a witness by proot of {former inconsistent siatements, can depose that
while he was cngaged in conversaiion with the witness, o tape-recorder was in
operation, or can produce the said tape-recormder in support of the assertion
that a certain statement was made in hiz presence.

81.19. Tt wou!d appear thal the position in this regard would be clearer if the
correct pricedure as to oral stutements iy laid down,

8L20. Tt may be noted that contradiction by an oral siatement s 2 permis-
sible means of impeaching the credit of a witress,  Seetion 15503Y aad dilusira-
tions (a) and (b)Y thercio, make this clear,  Thers can be no distinction in pringi-
ple. between an oral awd written statement.  OF cousse. the contradiction must
be in regard to o matier relevent to the issue.—that being the implication of the
words Yiable (o be controdicied’ in section' 155(2y.  Acting on this reasoning the
Orissa High Court would apply the principle of section 145 also to oral sate-
ments.®

But the Nagpur® and Rajucthant Hivh Courts have taken a different view
on the subject, holding that since section 148 covers only written stalemenis, the
procedure laid down therein ueed not be followed.

The conllict of decisions is obyvious.  Bul even if there were no conflict,
it 18 desirable that the lesislutive provision should be self-contained, on such
an important maticr.

&1.21. In view of the fact that the mode of proof® for the purpose of con-
tradiction is alrcady Jdealt with by section 145, it would seem appropfiare (hat
the procedure to be followed in regard to oral statements should zlso be dealt
with in that scetion,  The rule in scclion 145 is one of substance, and not of
formf  Justice requires that the witness must be treated fairly and be allorded
a reasonable opportunity of explaining the contradiction, wheiher the statement

be writien or oral.

81.22, T may be noted that, in Srilanka, the corresponding scction bas been
numbered as sub-section (1} and <ub-section (2) has been added as follows: -*

“(2} 1f a witness, upon cross-examination as lo a previous oral state-
meni made by hint relevant to matters in question in the suit or proceed-
ing in which he is cross-examined and inconsistent with his present testi-
mony, does not distinetly admit that he made such statement, proof may
be given that he did in fact make it: but before such proof can be civen
the circumstances of the supposed stutement sufficient to designate *he parti-

cular occasion must be mentioned to the witness, and he must be asked
whether or pot he made =zuch a stetement.”

81.23. It would also be of inferest to nofe that, in Now South Wales, there is
a specific provision in this regard.  Section 54 of the Evidence Act, 1808-1954
{New South Wales), is in the following terms:

K hadija v. Abdul Karcem (1890) TR, 17 Cal. 344 {Wilson 1)
Wrate v. Minaketan AJLR. 1952 Orr 267, 277, 26 (Narasimhan 1.}
Muktavandas v. B., ALR. 1939 Nag, 13

tRam Rattan v. The State, ALR. 1056 Rai 196, 197 (Manawat and Sharma, JJ)
5Gopi Chand v. R, ALR, 1930 T.ah 461,

SRhagwan v. 5., AR, 1952 8.C. 214,

Section 145, Ceylon Evidence Ordinance. ciled in Sarkar.
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“If a witness upon cross-examination as to a former statement made
by him relutive to the subject matter of the cause or proceeding, and in-
consistent with his present testimony, does not distinctly admit that he has
made such statement, proof may be given that he did in fact make it.

But before such proof can be given, the circumstances of the supposed
statement suflicient to designake the particular occasion must be mention-
ed to the witn2ss #nd he must be asked whether or not he has madz such
statement”,

Section 55 of the New South Wales Act is in the following terms:
1) A witness may be cross examined as to:

{0) a previous statement made or supposed to have been made wv him
in writing or reduced into writing; or

(b) Evidence given or supposed to havc been given by him before any
justice, withoul such writing or the deposition of such witness being
shown Lo him.  But if it is intended to contradict him by such writ-
ing or deposition, his attention must, before such contradictory proot
cun be eiven, he called to those parts of the writing or daposition
wlich ate to be used for the purpose of so contradicting him... ..... .

81.24. We have already referred to the Engl'sh provision! which is wide
enough to provide for oral statements.  We are of the view that section 145
should be amended to dend with the matter.

V1. SECONDARY EVIDENCE

81.25. Then, — 1o come to point (b)* — there is another matter requiring
attention with reference to section 145, The Act is silent with reference to the
case where the documeni sought to be used for contradiction has been lost or
destroyed, and the question may arise whether in these or in any other cases a
copy can be used (instcad of the originals) for coniradiction. It has been stat.
ed® (with reference to the position in England) that in such a case the witness
might be cross-examined as to the contents of the paper, notwithstanding its
non-production; and that, if it were material to the issue, he might be afterwards
confradicted by secondary evidence. In such a case, the closs-examining party
may interpose evidence out of his turn to prove the events, such as loss, efc,
relating to the document and to furnish secondary evidence thereof,

In India, such a casec may perhaps fall within section 155(3), so far az the
use of secondary cvidence is concerned. But the procedure,—i.e. the applicabi-
lity of scction [45-—is doubtful. We are of the view that a suitable provi-
sion regulating the contradiction of the witness by secondary evidence should
be inserted. A case for secondary evidence must, of course, be made ont be-
fore it can be used for contradiction.

VI1I. RECOMMENDATION

81.26. The points discussed above show the need for amending the section
50 as (o cover—

(a) oral statements, including oral statements that have been tape record-
ed

18ection 4, Criminal Evidence Act, 1865 (supra.).
Ipara 81.15, supra.

Maylor, Pv, & 1447 cited by Woodroffe.

#Para. 81.24, supra.
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(b)Y contradicrion by secondary evidence.

£1.27. In the light of the above discussion, we recommend that section 145 Recommends-
should be amended by adding the following sub-sections—* tioa.

“(2) Where a witness is sought to be contradicted by his previous state-
ment in writing by a party entitled to produce secondary evidence of the
writing in the circumstances of the case, his attention must, before such
secondary cvidence can be given for the purpose of contradicting him, be
called to so much of it as is to be used for the purpose of contradicting
him.

(3) If a witness, upon cross-examination as to a previous oral state-
ment (including a statement recorded mechanically) made by him relevant
to matters in question jn the suit or proceeding in which he is cross-examin-
ed and in-consisient with his present evidence, denies that he made the
statement or' does not distinctly admit that he made such statements, proof
may be given that he did in fact make it, but before such proof ¢an be
given the circumstances of the supposed statement sufficient to designate
the particular occasion must be mentioned to the witness, und he musi be
asked whether or not he made such statement.”

Para 81.25, supra.
3Section 145 to be renumbered as sub-section (I
3The specific inteation of denial is considered desirable.
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CHAPTER B2
IMPEACHING THE CREDIT — SECTIONS 146 AND 147

inte::;‘ri;; rzr:;s}flz‘xaer:rllr:::it;m_, th‘c cr(?ss-exami'ner ‘enjoys a wider power of

£ toex: ation-in.chief.  This wider power covers mot only
the form of the questions, but also the substanre. As to form of the questions
we have already deslt with leading questions,  Apart from the fact that Icad:
mg.qucstion.\; cun be put in cross-examination.! what is (o be noted is that the
suhjc?t-lnattcr of the question could be somewhat larger when a witness is cross-
examined than whea he i+ cxamined-in-chief. Not u‘)il]y can the withess be con-
tradicted by his previous statements® which are inconsistent with his present evie
flence. but ako the inquiry can trave! beyond facts which are strietly relcvant,
in so far a5 cradit of tre witness cun be impeached.  Some guestions ‘are. there-
fore, lawful in cross-examination which arc not so in examination-in-chief: the
questions must telate to matters relevart to the fucts in issue ip #he proceeding.
The range of such cross-cxamination is dealt with in the sections bcginning
with section 146.

82.2. Secticn 146 provides that where a witness is cross-examined, he may,
in addition to the guestions “hereinbefure referred to™) he asked any questions
which tend —

(1Y to test his veracity.
(2y to discover who he is and what is his position in life, or

(3} to chake hie credit. by injuring his character, although the answer
o sueil gquestions might tend directly or indirectly to criminate him,
or might expose or tend directly or indirectly to expose him to a
penalty or forfeiture,

82.3, Certain matters of importance, namely, in what cases the witness is
compellable to answer such guestions, are deslt with in Tatter sections—sec-
tions 147, 148, 149 and 150. Tndecent and scandalous questions and jnsulting
questions are snecifically governed by sections 151 and 152, Of course, the
Iast two sections— section 151 and section 152-- are not confined to cross-exs-
mination, but. in practice, the need for invoking them arises mostly in relation
to cross-examinaticn,

The textual provisions and the decisions show that the vange of questions
which can be put for shaking the credit of a witness is wide enough.  This ren-
ders it desirable that the witness should be protected against improper cross-
examination.  Ceriain safe-guards are, thercfore, provided im sections 146 to
153, as already stated,

How far answers fo guestions put to impeach the credit of a witness can
he contradicted is dealt with in section 153 This is, in brief, the scheme of
the sections.

82.4. Of the questions that can be put under section 146, the first category
comprises questions intended to test veracity.

Sections 141 to 143
2Section 143,
*Section [38, see and paragraph.
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82.5. The expression *veracity” is a narrow one. We have already referred
to' the diverse factors which enable the court to mzke an intellizent estimate of
the value of th: testimony of the witness, These go bevond mere conrratic-
tion or impeachment of credit or veracity. Tt is important to nots? that a wits
pess may believe himself to be true, and yet be mistaken, “The means of de-
tecting both the fact and the source of error because of mistake involve a differ-
ent type of resourcelulness in truth testing than the direct attack upon perjury.™

82.6. Our system of evidence requires that evidence of a fact which has
been parceived by the senses must bz given by a witness who has actuaily per-
ceived the fact-—a principle described by Wigmore as the principle of knowledge.
This rule involves at least three requirements, namely,—capacity tg observe. on-
portuuity to abserve, and actual cbservation. Questions which are put in cross-
examination 1o test the existence and quality of these requirements are, therefore,
admissible, since they go to the root of the mzlter, namely, whether the external
reality comes through a medium which can be trusted,

82.7. A distingnished writer on the Law of Evidencs! has pointed out that
human testimony cannot be assigned its proper value without a knowledge of
the powsrs of perception, memory and natration of the witness, and of his op-
portunity and desire to exercise those powers honastly and efficiently in the situa-
tion under examination. “It reguires no extended trial experience to demon-
strate that for every perjurer there are scores of honest witnesses whose direct
examination produced the effect of falschood becauss its subiect-maifer was in-
correctly or Incompletely observed or inaccurately remembered or inadeguately
narrated. It might, then, be argued that in a judicial investigation no testimony
should be received which is not tested in the fire of cross-examination.”

82.%. Cross-examination on rclevant matters affecting human behaviour and Cross-examina-
opporturities for knowledge constitutes the most Teliable means of cXPOSING punities for beowe
error, apart from falsehood.! Even an honest and accurate witness may, for ex- ledge,
ample, be compelled to tell a lie by reason of threit or duress or other attempts
to tamper with the witness, Then, unconsciously, a bias may arise by reason
of the relationship between the witness and the party. Many ol ths factors
which, at common law, were regarded as grounds for totz] incompeience of the
witness are now factors which can be taken into consideration as relevant to

weight or value of the evidence of the witness.

For example, interested witnesses were previously incompelent—partizalar-
ly, the parties. Under the present law, they are competent; but, the aaiurs and
quality of their interest may legitimzately be enquired into in cross-examination
on the ground of bias or possibility of bias. This is not to say that m every
case whare a wilness is related to a party, there is a possibilily of bias and the
witness must be taken as biased. To take a hypothetical examplg® il, in a supit
for damages for injury czused by an accident, a witness to an acci-
dent, married thz defendant’s daughier before the trial, his previous
consistent declaration aboui what he had seen, which was mads bzlore he

Bee discussion as to section 145, supra.

’see discussion as to seclion 145, supra.

$Mason lLadd, “Impeachment of Witness®, (1966-67) 352 Cornell Law Quarterly 239,
243.

Morgan. “The Relation be!ween Hearsay and  Preserved Memory™ (1927} 40 Harv,
I. Rev. 7I2.

SAlford v. U.§, (1531) 288 U8, 687, 691,
*Mason Ladd, “Impeachment of Witnesses™, (1966-67) 52 Cornell Law Quarterly 239,
5,

31—131 LAD/ND/T?
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met the daughter, would be admissible to dispel any presumption that the testi-
mony given in the court was distorted, provided, of course, that the statutory
conditions for the use of corroborative statemensts are satisfied.’

82.9. Cases in which the capacity of a witness to observe the fact as to
which he is called to give evidence is in question will be rare, Such incapacity
fo observe may exist as a result of some organic incapacity of the witness such
as insanity, fetble-mindedness, infancy, blindness and deafness. In extreme
cases organic incapacity of this kind will be obviocus? In less extreme cazes, for
example, where the witness has poor eyesight or poor hearing, the ¢xistence of
such facts, if relevant, should be elicited by the crossexaminer. There is no
doubt that such questions are properly admissible, but as Wigmore ocbserves,
mere questions on cross-examination as to those matters can seldom affect much
and the useful approach is usually something of a mixed nature, that is, experi-
ments made in Court to test the witness’s powers which, according to Wigmore,
should be freely allowed, subject to the® discretion of the Court. He also ex-
presses the view that extrinsic evidence of particular instances of the incapecity
of the particular witness to observe would not be admissible

82.ié. In the United Stais, avademic writings deal in  detafl with the
psychology of testimony and it has often been pointed out that even where the
witness is not wilfully telling a lie, it ix important to determinate his ability to
oM st shlactive toth “fo translate an outward event into words” for the use

O S ]

of the oo, et e i 3 Sl .
fication testimony. In England zlso. one common species of mistake is recog-
nised, namely an event being “ramcmbered” as belonging to a dierent ntreacicn
from the one on which actually happened. This is described an diw wicor ol
“transference™, and commorly occurs where the customary is affi S
and the departure from the usual practice goes unnoticed.* Tt iz desirable that
defects of the nature described above should be remedied.

82.11. 11 is of interest to mote that in Sri Lanka,' the corresponding section
also uses the expressions “accuracy” and “credibility”. This seems to be a use-
ful improvement, inasmuch as, apart from any moral aspersions which are cover-
cd by “veracity” and “oradit” —whichever the expressions used in clanses (1)
and 1) of section 146—there could be cases where the cfoss-examiner wistes to
challenge the accuracy or power of observaticn or memory of the witness.

82.12, Whitley Stockes® says that the word “veracity" means accuracy or
credibility. But this is not the ordinary sense in which the word is understoad.
In the ordinary parlance. “veracity™ does ca'ry certain mora! -overtones and is
not appropriate enough to cover cases where there is no mora] asparsion involv-
ed. Most of the dictionary meanings also give a primacy of place to the restrict-

ed meaning.

82.13. In so far as the witness can be contradicted by previous inconsistent
statements intended to challenge the credibility of the witness, section 145 takes
care of the matter. But it is not inconceivable that the mental capacity of the

1Section 157.
*Wigmore, para. 931
Wigmore, para. 945,

Wigmore, para, 995
KOf. Morgan, “A study in the psychology of Testimony”™. (1817) Val. 8, Journal of
the American Institute of Criminal Law 222; Louisell, Principles of Evidence and Proof

(1972), page T97.
tSee William, Proof of Guilt {1960), page 84.
Section 146, Ceylon Evidence Ordinance, see Sarkar,

TWhitley Stokes, page 927.
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witness is believed to be defective and is proposed to be challenged otherwise
than by the use of a previous inconsistent statement. There should ke seme
provision on the subject.

We recommend that section 146(1) should be suitably widened for the pur-
pose.

82.14. So much as regards clause (1} of section 146, Section 146(2) needs
no comments, but section 146(3) is of practical importance. It really consists
of two propositions. )

(a) The crossexaminer can put questions intended to shake the credit of
the witness, and this he can do by injuring his character.

(b) For this purpose, he can even put incriminating questions.

The first proposition relates to the range of the cross-examination in gene-
ral terms. The crossexaminer can shake the “credit” of the witness—i.e. the
credit in the eyes of the court in relation to the evidence given in the purticular
proceeding. Of course, as is commonplace, an injury to credit, inflicted on
one occasion, could be of an enduring nature. Tt could last long beyond the
duration of the particular occasion, Walter Scott! said that “credit is like a
looking-glass, which, when once sullied by a breadth, may be wiped clear again;
but if once cracked, can never be repaired.” As to the second proposition, it
is to be noted that the word “character”™ does not, in this clanse, mean only
. disposition.  Rather, it seems to mean “reputation” which is distinct from
disposition, A man’s character is the reality of himself. His reputation is the
opinion others have formed of him. Character is in him; reputation is from
other people; that is the substance, this is the shadow™® TIn the section, the word
‘character” is used in an extended sense. Of course, these observations do not

necessitate an amendment of the section.

82.15, The only change required is in clause (1} of the section. As a result
of the points already discussed, we recommend that in clanse (1) of section 146,
the words “accuracy or credibility” should be added after the word ‘veracity’.

82.16. With reference to section 147, only a verbal point needs tg bt men-
tioned. The words “relevant to the suit or proceeding” in this section refer to
what is relevant to a matter in issue, as in section 132 It would he desirable
-to make this clear, since the next section—section 148—makes a distinction bet-
ween questions (strictly) relevant to the mattei' in issue and questions which are
“relevant to the suit or proceeding” only because .they affect the credit of the
witness by injuring the character of the witness. We, therefore, recommend that
in section 147, after the words “relevant to”, the words “the matter in issue in”

should be added.

IWalter Scott, Co. Saying quoted in the ‘TV.
*Compare section 55.

'N. W. Beecher, Life Thoughts.

*Woodroffe,

Sectionn 146(2)
and 146(3).

Recommendation
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CaarTER 83

CROSS-EXAMINATION AS TO CREDIT — THE POWERS OF THE
COURT

SECTION 149
I. INTRODUCTORY

83.1. Tn order that the right to put questions in cross-examination may not
be abused, certain safequards are needed. as we have already pointed out' in
our discussion of section 146, These safeguards are provided In a number of
sections. We take up the principal provision in section 148, which provides
that if any such auestion relares to a matter not relevant to the suit or procesd-
ing, except in so far as it affects the credit of the witness by injuring his charac-
ter. the Court shall decide whether or not the witness shall be compelled to swear
and shall warn him that he is not obliged to swear it.

Tn exercising its discretion. the court shall have regard to the following
considerations: —

(1Y Such guestions are proper if they are of such a nature that the truth
of the imputation conveved by them would seriously affect the opi-
nion of the court as to the credibility of the witness on the matter to
which he testifies:

(2) Such questions are improper if the imputation which they convey re-
lates to mattérs so remote in time, or of such a charactel, that the
truth of the imputation would not affect. or would affect in a slight
degree, the opinfon of the Court as to the credibility of the witness
on the matter to which he testifies;

(3} Such questions are improper if there i a great disproportion between
the impoTtance of the imputation made against the witness’s charac-
ter and the importance of his evidence;

() The Court may, if it sees fit, draw, from the witness’s refusal to ans-
wer, the inference that the answer if given would be unfavourable.

83.2. Commenting on this section, Markby observed?®.

“The provisions of sections 148, 153 are restricted to questions relat-
ing to facts which are relevant only in so far as they affect the credit of the
witness by infuring his character; wherees some of the additional questions
enumerated in section 146 do not necessarily suggest any imputation on the
witness’s character. Nevertheless, I think it was the intention of the Act,
‘and T believe it to be the practlée to consider all the questions covered by
section 146 to be governed by the provisions of sections 148-53,

He also added—*

“Sections 148-52 were intended to protect the witness against being im-
properly cross-examined; a protection which is often very much required.
Bnt the protection afforded by section 148 is not very effectual, because an
innocent man will always be eager to answer the question and a guilty man
by claiming protection almost confesses his guilt as is indicated by the last
para of the section”.

ISee discussion as to sections 146 and 147, supra.
IMarkby, pp. 106-107, quoted by Woodroffe.
Markby, pages 146-147, quoted by Woodrofie.
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83.3. In so far as the section applies to ordingry witnesses, we have no
comments on it. The position of the accused as a witness, however, requires
some discussion. At the time when the Act was enacted the accused was not a
competent witness and the section was not framed with the accused in mind.
The broad question to be decided is, should the section apply to the accused,
and, if so, to what extent.

II. SPECIAL CONSIDERATIONS

834. In deciding the question how far the accused should be subject to
cross-examination as to character, one has to strike a very delicate balance bet-
ween certain competing considerations. If the accused is given complete ex-
emption from cross-examination as to character. he would become free to cast
aspersions on the prosecution witnesses without any hindrance. He would then
also be free to secure the unjust conviction of his co-accused, if there be one.

On the other hand, if he is treated as liable to cross-examination on all past
convictions. in order to show his lack of credit, then a possibly innocent man
would be deterred from entering the witness-box and telling his own story on
oath, because of the mental anguish that the unfolding of the past would cause,
apart from any prejudice that might be caused in the mind of the judge. It is
for this reason that in several countries, a compremise has been effected in the
legislative provisions on the subject, and, in view of the considerations mention-
ed above, a distinction is usually made between the position of the accused and
that of the ordinary witness who is not the accused. That distinction is sup-
portable on the ground that an ordinary witness entering the witness box is not—
at that moment at leasi—facinog trial for an offence, and there is no danger of

his conviction in those proceedings.

83.5. The course adopted by legislation in several countries is usually to
protect! the accused from disclosure about his past character except in certain
exceptional cases. Those exceptional cases, to. put the matter broadly are
postulated on the theory that the considerations of fairness require that an ex-
ception should be made, the circumstances and the conduct of the accused in
regard 10 the prosecution being such that the other considerations favourable
to the accused, which are mentioped above,' should be over-ridden by the re-
quirements of fairness in the peculiar circumstances.

83.6. What matters is the effect of the prohibited question on the court. A
veiled suggestion of a previous offence is just as damaging as a definite state-
ment,—which is the reason why the expression “tend to show” is used in some
legislative precedents, on the subject? If the accused, by himself or his witnesses.
seeks to give evidence of his own good character to show that he is unlike-
ly to have committed the offence charged: he raises an issue as o good chargcter,
%0 that he may be fairly cross-cxamined on that issue, just as any witness called
by him fo prove his good character may be cross-examined.

Even where the accused has pot raised a question of his own good charac-
ter, the evidence falling within the rule that where .issues of intention or design
are involved in the charge or defence, questions relevant to these matters may

be asked, would be admissible.

In these cases, the consideration that the court may be prejudiced or the
accused oppressed is displaced by weightier considerations, and evidence, even it
it goes to his credibility, is permitted.

[nstances are cited, infra.

tnara 534, supra. .
"B.g. section 1, proviso (3), Criminal Evidence Act, 1398 (Ragh.).

Need to strike &
balurce
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HL LEGISLATIVE PRECEDENTS

83.7. Let us, at this stage, turn to a few legislative precedents from other
countries. In England, by section 1 of the Criminal Bvidence Act, 1898, the ac-
cused was made a competent witness for the defence. That section then set
out a series of provisos regulating his appeatance as a witness. We shall re-
fer only to so much of the section as {s material for the present purpose. Pro-
viso (e) to the section abolished the privilege of the accused in respect of incrimi-
nation of the crime in question, in these terms:—

“(e} a person charged and being a witness in pursuance of this Act
may be asked any question in cross-examination notwithstanding that it
would tend to criminate him as to the offence charged”,

AS 1o cross-cxamination in regard to credit, proviso {f) to section 1 of the
Act enacts that “a person charged and called as a witness in pursuance of this
Act shall not be asked, and if asked shall not be required to answer, any ques-
tion tending to show that he has committed or been convicted of or been charg-
ed with any offence other than that wherewith he is then charged, or is of bad

character.

This proviso is itselt restricted by three exceptions, The firse exceptibn

deals with a situation where character evidence is relevant by some other provi-
sion ol law in proof of the offence wherewith he is charged. This is not the text
of the proviso, but shows its main object. The actual language used is—

“The proof that he has committed or been convicted of such other
offence is admissible evidence to show that he is guilty of the offence where-
with he is charged™,

" This exception may bring up, for examplc, evidence of similar facts where
such evidence is relevant, having regard to the questions at issue (e.g. state of
mind),

Under the second exception, proviso (f) does noi apply where the- accused
himse!f has made an attempt to establish his own good character or has challeng-

ed the character of the prosecutor or of a proseculion witness. The actual text

reads as follows:— .
“Has perscnally or by his sdvocate asked questions of the witnesces for
the prosecution with a view to establish his own good character, or has
given evidence of his good character, or the nature or conduct of the de-
fence is such as to involve imputations on the character of the prosccutor

or the witnesses for the prosecution”.
The third exception relates to the case where the accused “has given evi-

dence against any other person charged with the same offence”. The exception,
as is obvious, is mainly intended to empower the other co-accused to put gues-
tions as to the credit of the accused who has given evidence. On its worchng

it appears to cover cross-examination by the prosecution as well’

83.8. It is unnecessary o add that the English Act does not exclude relevant
evidence, In Makin v. 4. G. for New South Wales Lord Merschell, L. C.. 01)—

served-— .
e the mere fact that the evidence adduced tends to show the com-

mission of other crimes does not render i inadmissible if it be relevant
to an issue before the jury, and it may be so relevant if it bears upon the

Section 1, Criminal Evidence Act, 1898 (Eng).
INokes. Introduction to Evidence (1967, page 156.
Makin v. A. G. for New South Wales, (1894) AC. at p. 65.

ir
iy
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question whether the acts alleged to constitute the crime charged ir the in-
dictment were designed or accidental, or to rebut a defence which would
otherwise be open to the accused.”

In R. v. Kennawgy,! Lord Reading, C.J. said:

“It is not necessary to repeat what has often been stated in this court,
that evidence which is otherwise admissible will not be inadmissible mere-
ly because it may show that the prisoner has commitied other offences™.

839, When Lord Herschell used® the term “relevant to an issue before the
jury”, he meant, of course, an issue on facts relevant to the accused’s guilt of
the: offence with which he was charged; he did not mean to include an issue
about the accused’s character, credit or credlbllity as showg by matters un-
connected with that offence.

83,10. To complete this discussion of English law, it may be noted that
exclusionary rules are applied even to trials by a professional judge sitting alone,
such a stipendiary magistrate hearing a case summarily, or a recorder trying a
case on appeal’ In a magisirate’s courts, the law of evidence is supposed to be
the same as in trials on jndictment.’

83.11. In Australia, many jurisdictions associated with the common law
have a provision’ similas to that in section 1{f} of the Criminal Evidence Act, Law in Australia.
1898, of England, permitting the previous comvictions of the accused 10 be-
come an issue only if, inter alia, the pature or conduct of hig defence is such
a8 to involve imputations on the character of prosecution witnesses.

Even if the provision becomes applicable, there is a discretion in the trial
judge whether to allow cross-examination of the accused as to his record. In
Victoria, the relevant provision confains a proviso that the permission of the
judge, to be applied for in the absence of the jury, must first be obtained before
the cross-examination is allowed. The proviso, as Dixon CJ. observed 1n
Dawson's case,’ is taken to confer complete discretion on the trial judge. In
that case, the accused had done litile mofe thas deny that a document alleged
%o contain material by way of admissions in question and answer form was an
accurate record of what he had told the police, and to deny baving made any
admission. The High Court held that geither the nature of the defence nor
the conduct of it involved imputations upon the prosecutor or the Crown wit-
nesses, and even if that were not so, discretion ought to have been exercised
ugainst allowing the cross-examination.

83,12, The position in New South Wales is interesting. By Statute 55
Vic, No, 5 section 6 (18%1), it was enacted that cvc:y person charged with an New South Wales.
#dictable offence:

“shall be competent, but not compellable, to give evidence in every
court on the hearing of such charge:

Provided that the person so charged sHall not be liable to be called as
‘a ‘witness on behalf of the prosecution nox to be questioned on cross-
:examr‘nation without the leave of the Judge as to his or her previous character.
‘or anfecedents,”

SR, v. Kennaway, (1917 1 K.B, at p. 29; {1916 i7) All. ER. Rep. at p. 653,

*Para 83.8.

AR. v. Orimsby Boreugh, Q.S. {1956} 1 Q.B. 36; (1955} 3 Al] ER

sPavies v. Griffiths, (1937) 2 All, E.R. 671.

: SMr. Justice Neasey (Supreme Court of Tasmania), “Rights of the Accused, etc.”
(1969) 43 Aust. LJ. 432, 499. :

tDawson v. The Queen 106 CL.R, 1.

YEmphasis supplied.
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83.13. The statutory provision quoted became proviso No. 1 to section 407
of the Crimes Act, 1900 (New South Wales). Thus, the Judge in New South
Wales is given a discretion on general considerations of justice and fairness as
they appear to him.

83.14. The legislative intention underlying this provision conferring judicial
discretion may be gaibered from the speech of the Attorncy General when he
was introducing the Bill in the Leglslatwe Council of New South Wales. This
is what he said ;?

“However, I think it desirable, as I said before that this provision
should be surfounded with safegvards; and so I propose that no person
charged with the commission of a criminal offence shali be questioned, on
cross-examination, as to his or her previous character or antecedents with-
out the leave of the Judge. It is necessary that that provision should be
inserted, otherwise a prisoner who is giving evidence on his own behalf,
and who is perfectly innocent of the offence with which he is charged to-
day, might be placed in this position: Some twenty, or fiffeen, or ten years
ago he might have committed some offence against the law, and if he were
asked when giving evidence today upon his trial for a particular offence, whe-
ther ten years ago he was not found puilty of another offence, a great deal of
harm and great injustice might be done, I provide, therefore, that he must
nct be asked as to his antecedents, as to whether so many years ago he did
not do this or that. But whilst I provide that, as a matter of course, he
must not be asked questions with reference to previous convictions, or as
to his antecedeats, I reserve power to the Judge to allow such questions if
he thinks that the intefests of justice require that the person should be so
examined. A Judge also—just as much as a Crown prosecutor; possibly
more so—is imbued with a very strong sense of doing justice to the people
whto are unfortunately accused with the commission of certain offences, and
a judge will always see that no question is allowed to be put to 2 prisoner
which might do him an injustice unless really the public interests require
ie, If it is necessary for the conviction of a pefson who, in ail probability,
is guilty, and is likely to be acquitted by reason of those questions not be-
ing asked—if a judge thinks no unfair advantage will be taken of the man,
he will allow the questions to be asked™,

83.15. The relevant section in Victoria is 399 of the Crimes Act, 1958
substantially on the same lines as New South Wales. Incidentally, one of the
exceptions to that section reads:

“Unless the nature or conduct of the defence is .such as to involve im-
putations on the character of the prosecutor or the witness for the prosm

tion :

Provided that the permission of the Judge (to be applied for in the ab-
sence of the jury) must first be obtained”.

On this exception the decision of the High Court in Dawson v. The Queen,!
is of considerable importance. The accused was charged with being an acces-
sory after the fact to a burglary, He denied any knowledge of the crim¢, and
that he had made the incriminating admissions sworn to by two police officers,
and claimed that a contemporary record of interrogation produced contained
much more than the couple of questions which he had been asked and answer-
ed. The trial judge had taken the view that the Crown prosecutor should be

1Speech of Attorney Genersl, Mr. G. B. Simpeon.
Dawson v. The Queen 106 CLR. 1,
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allowed to cross-examine as to previous offences. The Victorian Supreme Court
upheld the conviction, but the High Court allowed an appeal, quashed the con-
viction and ordeted a pew trial,

83.16. The then Chief Justice, Sir OQwen Dixon, in a characteristically
powerful and lucid judgment, expressed the opinion that the cross-examination
should not have been ailowed, as not being within the exception of the sub-
seclion, or alternatively, if that view was wrong, that it was an improper exer-
cise of the Judge’s discretion. He was of the view that the facts fell far short
of satislying the conditicn of the sub-section. He analysed the language to
show that what is referred to is not a denial of the case for the Crown nor of
the evidence by which it is supported, but the use of matter which will have a
particular or specific tendency to destroy, impair or reflect upon the character
of the prosecutor, etc. He considered that the word “involve” was not meant
to cover inferences, logical implications or cobsequential deductions which may
spell iimputations against the character of witnesses,

83.17. O the question of the exercise of the discretion (the alternative basis
of his judgment), Dixen C.J. was firmly of the view that it had been errozeous-
ly exercised. Amongst the considerations which led him to this view, the fol-
lowing are very important:

(a} It was necessary for the judge to conmsider whether the intercsts of
justice were not best served by excluding evidence of the accused’s
convictions or bad character in order that his guilt should be judged
on the facts of the case and not upon the propensities which his past
disclosed or the prejudices his character or career might engender.

(b) It is the thesis of English law that the ingredients of a crime are to
be proved by direct or circumstantial evidence of the events, that is
to say, the parts and details of the transaction amounting to the crime,
and are not inferred from the character and tendencies of the accus-
ed.

(c) In England and Victoria, the accused is protected against the disclo-
sure of a discreditable past, unless in exceptional conditions, and he
could not see on what ground consistent with the general policy of
the proviso, the discretion was exercised in this case against the ac-
cused,

Iv. POSITION IN US.A.

83.18. In the U.S.A., the Uniform Rules of Evidence provide—

“Rule 21. Limitations on Evidence of conviction of crime as affect-
ing Credibility—Evidence of the conviction of a witness for a crime not
involving dishonesty or false statement shall be inadmissible for the pur-
pose of impairing his credibility, If the witness be the accused in a cri-
minal proceeding, no evidence of his conviction of a crime shall be admissi-
ble for the sole purpose of impairing his credibility unless he has first intro-
duced evidence admissible solely for the purpose of supporting his credibi-
lity™,
£3,19, In the New Jersey Rules' of Evidence, the material provision reads

as follows:—

“Rule 25. Self-incrimination eic.—Subject to rule 37} every natural
person has a right to refuse to disclose in an action or to a police officer or
other official, any matter that will incriminate him or expose him to a penalty
or a forfeiture of his estate, excepr that under this rule.

Wxrison, "“Cross-Examination of Accused™ (1966-67) 51 Comell Law Quarterly 703,
Prown v, U.S, (1953} 356 U. 8. 148,

Uniform Rule,

New Jorsey,
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{d) subject to the same limitations on evidence affecting credibility as
applied to any other witness, the accused in a criminal action, or
party in a civil action who voluntarily testifies in the action upon the
merits, does not have the privilege to refuse to disclose in that action
any matter relevant to any issue therein’

It may be noted that under this rule, cross-examination of an incriminatiag
character or in respect of other offence is not allowed.

83.20. It may be noted that in the United States, the accused is a competent
witness—in federal prosecutions since 1878.) In Brown v. United States,® Frank-
furter, J. made the following observations which summarise the law applicable
to criminal delendants who testify in their own behalf:

“Our problem is illumined by the situation of a defendant in a crimi-
nal case. If he takes the stand and testifies in his own defence, his credi-
bility may be impeached and his testimony assailed like that of any other
witness, and the breadth of his waiver is determined by the scope of relevant
cross-examination. ‘He has no right to set forth to the jury all the facts
which tend in his favour without laying himself open to a cross-examina-
tion upon those facts’. Fitzpatrick v. United States, 178 U.S. 304, 315;
and see 157 U.S. 301, 304, 305. The reasoning of these cases applies to a
witness in any proceeding who voluntarily takes the stand and offers testi-
mony in his own behalf. It is that reasoning, that controls the resuit in
the case before us.”

83.21, In the case of Brown, the actual proceeding related to a civil defen.
dant, whom it was proposed to punish summarily for criminal contempt com-
mitted in the actual proceedings of the court, The petitioner admitted that she
was a member of the Communist League, but denied that she belonged to a
Communist Party during the period before 1946. She refused to answer ques-
tions about aclivities ang associations that were unlimited in time or directed
during the period of 1946, on the ground that the answers might incriminate her;
and the District Court sustained the claim of privilege,

But the court held that the petitioner had waived the claim of privilege, and
convicted her of contempt, This conviction was upheld by the court of Appeal
on the ground of waiver. In the Supreme Court of the U.S.A., Frankfurter, I.,.
speaking for the majority, declated that the rule applicable in criminal cases
that, one who takes the stand and testifies thereby foregoes the right regarding
matters made relevant for direct examination, was applicable equally in civfl
cases. Frankfurter J. referred to the two earlier cases 3-4 in discussing the posi-

tion of the criminal defendant,

Analysing the constitutional privilege in this setting, he adverted, inter alia,
to Fitzpatrick v. United States® and pointed out that a defendant has no right
to set forth all the facts in his favour without laying himself open to cross-exa-
mination on these facts. The judgment contains relevant comments which seem
to indicate that waiver of the fifth amendment privilege extends to matters open-
ed up by the party on direct examination, but perhaps only that far.

Commentators have summarised Brown as laying down a constitutiongl ;'q}e
of limited waiver., Thus, in a note in the Harvard Law Review,! the Brown

ICatlson, “Cross-Examination of Accused™ (1966-67) 52 Cornell Law Quarierly 705,
tBrown v. U.5. (1958) 356 U.5, 148.

WFitzpatrick v. 1.5., 44 Lawyers Edition 1080, 1083,

‘Reagan v, United States, 39 Lawyers Edition 791, -

SEiszpatrick v. U5, (1958) 356 U.8. 148, 153; 44 Law Ed. 1080 (Supra).

‘Note, “The Supremt Court, 1967 Term,” (i958) 72 Harv. L. Rev. 71, 177,



801

.case is summarised as holding that a defendant who voluntarily takes the stand
waives the privilege against self-incrimination to the extent of cross-examina-
tion on matters raised by his own testimony on direct.

It is interesting to note, moreover, that Brown was cited by the Seventh Cir-
cuit as imposing constitutional limitations on cross-examination in criminal prose-
cutions. 1-2Tn reviewing a criminal comviction, that court carefully noted
‘that the cross-examination of the defendant who testified was related to his
-direct testimony. The court went on to observe:

“In a criminal case, if a defendant voluntarily takes the stand o testify
in his own behalf, his testimony may be impeached and he may be cross-
examined. The extent of the waiver of the privilege against self-incrimina.
tion is determined by what the defendant’s testimony makes relevent for
cross-examination”.

These federal decisions contain distinct indications to the effect that a limit-
.ed cross-examination of the accused is required by the fifth amendment. Much
of the language militates in the ditection of extending the waiver of the constitu-
tional privilege to matters opened up on direct examination, but not beyond. As
‘stated by one writer:®

“In the absence of special statutory provision, courts following the
federal rule hold that a defendant in taking the stand in a criminal case
waives his constitutional privilege not to testify to the extent that the fede-
ral rule permits cross-examination”.

Under this view, the waiver extends only to matters touched upon in direct
examination, since this is the extent to which the federal rule permits cross-exa-
_mination. Another commentator has concluded:*

“The constitutional privilege against. self-igcrimination and the statute
of 1878, permitting the defendant to testify have been construed as requir-
ing a restrictive cross-examination.”

83.22. The doctrine of limited waiver is recognised elsewhere in the law of
evidence in the U.S.A. Most of the authorities aglee that if the accused takes
the stand for the purpose of testifying on a preliminary question, such as the
voluntariness of a confession, this is not to bé taken as a complete waiver.
Muny cases limit the waiver to the particular issue, because it is felt that to do
“otherwise would penalise the defendant for testifying®

. 83.22A, Thus, in the US.A,, the matter has been discussed from the point
‘of view of the constitutional privilege also, the precise question being—*Is
cross-examination beyond the scope of the direct examination prohibited by the
‘privilege against self-incrimination?” In 1954, the (federal) privilege against
gelf-incrimination was extended to the states in Malloy v. Hogan® Following
this extension, the privilege was applied to limit stringently pre-trial interroga-
tion of suspects by state officers,” and to prohibit comment on the accused’s refu-
sal to testify at trials.”

1Unired States ex rel. Irwin v. Date, 357 F, ed. 9111, 915-16 (7th Cir.},
* #Crpgs examination of the Accused”, 52 Cornell L.Q. st p. 716.

ENote (1939) 24 Iowa L. Rev, 564, 569, cited in 52 Cornell L), at p. 716,

Orfield, “Examination of witnesses in Federal Criminal casts,” (1962} 4 Arlz, L. Rev,
215, 240 (1962); Orfield (1964). *“The privilege against Self-Incrimination in Federsl
Cages,” 25 U. Pite. L. Rev. 503, 553 (1564). )

"~ EMcCormick s. 131. See als, Maguire, Evidence of QGuilt s. 2. 082 (2) {1959); Model
Code of Evidence rule 208, comment (1942).

Bfalloy v. Hogan (1964) 378 US, 1.

Miranda v. Arizona, {1966) 384 U8, 436; Escobedo v. Hiinols, (1964) 378 US. 478.

sGriffin ¥, Callfornta, (1965) 380 US. 609, ) '
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The constitutional problem has obvious ramifications for those jurisdictions
which permit wide cross-examination. X a rule of restricted cross-examina-
tion is constitutionally required, then a wide interrogaton may be unconstitu-
tional,

V. RECOMMENDATIONS AS TO ACCUSED

83.23. We are of the view that the special considerations to which we have
referred at the outset,! and which have been the basis of the legislative provisions
in otber countries, justify the insertion of certain restrictions as to the scope
of questions as to character, in relation to the accused. |

83.24. We have discussed the matter at length in view of ils importance.

Our recommendations on this point are as follows:—

(8} An accused person who offers himself as a witness in pursuance of
section 315 of the Code of Criminal Procedure, 1973, may be com-
pelied to answer questions which incriminate him as to the offence
charged ;'

{(b) An accused so offering himself as a witness, shall not, however, be
compeiled to answer questions tending to show tha* he has com-
mitted, or has been convicted of, or been charged with, any other
offence, nor shall he be compelled to answer questions showing that
be is of bad character, except in the following cases: —

(i) where proof of commission or conviction or charge of such other
offence is relevant to a matter in issue (i.c. relevant to the very off-
ence with which he is now charged).

(i) where he himself has asked questions to a witness to establish
his good character; or has given evidence of his good character ; or

(iiiy where the nature or conduct of the defence is such as to involve
imputations on the character of the prosecutor or prosecutrix, pro-
vided leave of the Court is obtained.

The situation in (i) may arise, for example, in a sexual offence, where
the accused not only takes the plea of free consent, but in order
to prove this plea, produces evidence which will tend to show that
the prosecutrix is a woman of loose character. Leave of the Court
should, however, be necessary in this case, to avoid abuse.

(iv) where the accused has given evidence against any other person
charged with the same offence.
The last mentioned situation may arisc where two or more persons are be-

ing tried at the same time and their defences are contradictory, In this case, the
accused is really like any other witness against the co-accused.

SECTION 148(2)—TO BE ADDED

The following is a very rough draft of a new sub-section? that ooulq be in-
serted in section 148 to deal with the position of the accused on the subject :-—

“(2) An accused person who offers himself ag a witness in pursuyance
of section 315 of the Code of Criminal Procedure, 1973, shall-not b= ?s!md.
and if asked, shall not be compelled to answer, any question tending to

iPara, 834, supra.
iSeg discussion a to section 132.
*Existing section 148 to be re-numbersd ss wection 148(1).
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show that he has committed or been convicted of or been charged with any
offence other than that with which he is then charged, or that he is of bad
character, unless—

(i the proof that he has committed or been convicted of such other
offence is relevant to a matter in issue; or

(ii} he has personally or by his advocate asked questions of the witness
for the prosecution with a view to establishing his own good charac-
ter, or has given evidence of his good character, or

tiii) the pature or conduct of the defence is such as to involve imputa-
tions on the character of the prosecutor or the witnesses for the prose-
cution, provided the leave of the court is~ obtained for asking the
particular question ; or

(iv) he has given evidence against any other person charged wi‘h ‘he same
offence.”

VI. DEFAMATION

83.25. We have, in our discussion of section 55, considered the question
whether, when a person sues for damages for injury to reputation in respect of
a particular facet of his character, other facets of his character shon'd he allow-
ed to be raised.” We have recommended the insertion of a suitable proviso to
the Explanation to section 55, with the object of limiting rovine cross-zxamina-
tion under the head of facts which are relevant to character. The broad object
of that amendment is to limit the inquiries into disposition or character by con-
fining them to the aspect to which the libel relates,

For ready reference, the amendment which has been recommended to sec-
tion 55, may be reproduced.

“Section 55, Explanation (Proviso to be added.)

Provided that in a suit for damages for defamation for injurv to the
reputation of & person, no aspect of the character of that person, other than
that to which the matter alleged to be defamatory relates, shall be relevant
merely by virtue of this section, but nothing in this proviso shall exclude
evidence relating to any fact which is admissible under any other provision
of this Act.”

83.26. This amendment, linked up with section 55. is naturally concerned
with the scope of “relevancy” of facts showing character, The question now
to be considered is, whether, in regard to section 148 also, it is desirable to
give any indication of the approach to be adopted. Section 148 relates to the
questions to be permitted in cross-examination. It must, of course, be noted
that the subject matter of section 148 is wider than that of section 53. in so
far as section 148 covers questions intended to impeach the credit of the wit-
ness, ‘even where they are not relevant to the issue. Section 55 is confined
to facts relevant to the issues, but section 148 is not so confined. In this sense,
their fields differ. Still, we are keen that the court should be vigilant, even
-when acting under section 148, in regard to the cross-examination of the plaintiff
in a suit for defamation.

15c0 recommendation as to section 55,

Section 48 —
Suit for defama-
tion — Scope of
cross-examination
as to plaintiff's
charmo .
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Recommendation 83.27, Section 148 itself throws s duty on the court to determine the pro-
mination as to Priety of questions likely to injure character and sets out certain guidelines. It
cha‘r::le:uinof fc:: would not be jnappropriate to draw the attention of the court more particularly
ﬁmatim_g to those guidelines in regard to libel suits. To achieve this object, we recom-

mend the addition of an Explanation in section 148 ag follows:—
“Section 148, Explanation to be added

Where, in a suit for damages for defamation for injury to the reputation
of a person, an aspect of the character of thar person, other than that to
which the matter alleged to be defamatory relates, is likely 10 be injured
by a question under this section, the court shall have particular regard to
the question whether, having regard 1o the considerations mentioned in this
section, such question is proper.”



CHAPTER 84

OBJECTIONABLE QUESTION IN CROSS-EXAMINATION --
SECTIONS 149 TO 152

SECTION 149

84.1. The Court is, by section 148, vested with power to determine the Introductory,
propriety of questions which are not relevant to the suit or proceeding except
in so far as they affect the credif of the witness by injuring his character. Certain
matters of defail regulating such questions, namely, the procedure to be follow-
ed by the court, and the obligation of counsel putting such questions, are dealt
with in sections 149 to 152, :

842, The first important provision, which deals with the obligation of Section 149.
coupsel. is contained in section 149. Tt provides that no such question as is
referred to in section 148—that is to say. a question which is not relevant to
the suit for proceeding but i3 intended to affect the credit of the
witness by injuring his character—ought to be asked unless the person
asking it has reasonmable pgrounds for thinking that the impuiation
which it conveys is well-founded. It would appear from the ilfnetrations
to the section that if a barrister! is instructed by an attorney or vakil that an
important witness is a dacoit, the insfruction is resarded as a reasonable ground
for asking the witness whether he is a dacoit. Then, if a pleader is told by a
person in court that an important witness is a dacoit and, on heing auestioned
by the pleader, the informant gives the factual reason, that is also n reasonable
ground for putting the question, In contrast, witness, of whom nothing what-
ever is known, cannot be asked, at random, whether he is a dacoit. There are
here no reasonable grounds for the question, The case is different if the witness,
on being questioned as to his mode of life and means of living. gives an un-
satisfactory answer. Thus, whether there are reasomable gronnds depends on
the facts of the case and in determining whether they exist, several considera-
tions may be material—such as, the source of the information, the importance
of the witness, the care taken to check the accuracy of the information, and
S0 on,

It is, thus, primarily the duty of counsel to check the accuracy of the infor-
mation. This duty is often described as a discietion.

84.3. The importance of this section cannot be over-emphasised. But jt lmportance.
must be pointed out that the discretion vested in .counsel under the section is
of greater importance than the function of the court in checking improper ques-
tions. A court can, under section 148, overrule an improper question. But half
the damage is done by putting the question. Once a serious defamatory allega-
tion, particularly about a person having been guilty of a serfous crime is made,
the harm done may be irreparable. An innocent wittess would be too eager
to answer the question, but the psychological harm to the witness and the impact
which the question might have on others who are not prepared to believe the
- denial by the witness, would be of preat magnitude. Therefore, the duty placed
on the shoulders of counsel under section 149 to make reasonable enquiries
before putting a question which might injure the character of the witness, is
a very heavy one. In this sense, section 149, though bricfer than section 148,

is of far greater importance.

These are the expressions used at present,
8035



Cae of previous

o
v

conrvicti
misconduct

Origina!  dnaft.

oy

806

844, The considerations which weigh with the court under section 148
must, of course, be borne in mind by counsel under section 149. He must also
bear in mind that the impeachment of a witness by a reference to his bad charac-
ter is subject to an important Hmitation, namely, the misconduct alleged must
be of such a nature that it gffects the credibility of the witness. Even though
the scope of the cross-examination as to particular acts of misconduct may have
been virtually unlimited at common law, and even though section 146, where
it uses the phrase “affect the credit of the witness by injuring his character”,

‘may suggest a very wide line of attack on the reputation of the witness, yet the
provisions of section 148 and sections 151 and 152 are also important as to the
content of the questions that are permissible,. The provisions of sections 149
and 150 are equally important as to the duty of the court and as to the princi-
ples on which counsel’s discretion is to be exercised. Judicial guidance and
supervision, by way of an appeal to the counsel’s own discretion and sense of
propriety, is not therefore ruled out.

The fact that the witness has suffered a previous conviction may have a
material bearing on his credibility; but, if the matter is to be considered on
principle, the nature of the crime would also appear to be relevant.?

84.5. It may be of interest to note that in view of the harm that would be
caused fo the witness, the original draft of the section in the Evidence Bill, as
introduced by Stephen, was much more stringent as regards the obligation of
counsel. In substance, that draft provided that no person should be asked a
question which affects his character as to matters irrelevant to the case before
the court, without written instructions; the court was even empowered to require
the production of the instructions where it considered the question improper.
Tt was further sought to be provided that the giving of such instructions should
itself be an act of defamation, subject, of course, to the various rules about
defamation laid down in the Indian Penal Code. As regards the person asking
those questions, though he was not to be regarded as guilty of defamation, to
ask such questions without instructions was to be punishable as a contempt of

court.

84.6. These proposals were, however, very strongly criticised by the Bar and
were also objected to by most of the Jocal Governments. It was pointed out
that the difficulty of obtaining wriften instructions would be practically insuper-
able. Tt was also urged that the Bar wag already subject to forms of discipline
which should, for all practical purposes, be sufficient. Finally, it was stated that
it is of the greatest importance that the character of the witnesses should be
open to full inquiry, particularly in Indian conditions, and rigid restrictions in
this regard might lead to injustice,

The weight of this criticism was realised, and the sections were revised at
the Committee stage, and put in the form in which they now appear. A hope
was expressed by the Law Member (Stephen) that “they will be admitted to
be sound by all honourable advocates and by the public”.?

84.7. Tt would be too much to say that the hopes expressed by the Law
Member, to which we have referred sbove, have been fully realised. Cross-
examination does, sometimes, travel beyond legitimate limits, owing to insuffi-
cient attention paid to the obligation imposed on the Court by section 148 or
on counsel under section 149. Section 148, in general, and sections 151 and
152 in particular, expect the court to use its overseeing eye and to disallow

questions which are improper, indecent, scandalous, insulting or annoying of
. |

1Cross, Bvidence (1974), page 235,
$Proceedings of the Legislative Counsel of India; Cazstte of India, 30th March, 1872,

Supplement, Pages 237-238.
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needlessly offensive.  Of course, nothing which is relevant can be scandalous,
as was observed by Subramanian Tver T Nevartheless, there do exist certain
boundaries bevond which cross-examiration ought not to travel, even if the
boundaries may not be verv well defined,

84.8. The matter requires a balancing of considerations on the facts of
each case. That there are two sides to the question was hicidly brought out
by Stephen, in his General View of the Criminal Law in England. He pointed
out.'

“If a woman prosecuted a man for picking her pocket, it would be
monstrous to enquire whether she had not had an illegitimate child ten
years before, though circumstances micht exist which might render such
an inquity necessary. For instance, she might owe a grudge to the person
against whom the charze was brought on account of circumstances con-
nected with such a transaction and (might) have invented the charge for
that reason.”

The illustrations to the section show the general scope of the reasopable
grounds which justify such questions and ought to guide legal practitioners
and the conrt. Necessity and nroportion are the two broad principles, which
underline the propositions enacted in the sections on the subject:

Tt has to be remembered, as was pointed ount extra-judicially by Lord Birken-
head! that in some cases, the issues are of such a nature that severe and even
very wounding cross-examination is required. “Justice in such cases could not
be elucidated without the most searching, offensive and exhaustive cross-exa-

mination.”

The same noint of view has been expressed more pithily in the Dharma
Shastras, where it is stated® that the deceipt underlying a case has got to be
extracted as a physician takes from the body an iron dart by means of surgical

instruments.

Finally, we mav refer to what T.ord Chief Justice Cockburn, responding to
that toast of the Judges at a Bar dinner given in hour of the great French advo-
cates M. Berryer, said.!

“My noble and learned friend Tord Brougham. whose words are the
words of wisdom, said that an advocate should be fearless in carrying out
the interests of his client: but T counle that with this qualification and res-
triction that the arms which he wields are to be the arms of the warrior and
not of the assessin. Tt is his duty to strive to accomplish the Interests of
his clients per fas but not per ne fas. Tt is his duty to the utmost of hig
power to seek to reconcile the interests he is bound to maintain and the
duty it is incumbent on him to discharge with the immutable interests of

truth and justice.”

849, 1f worked in this spirit. the present law should prove to be adequate.
We have no further comments to make on section 149, except that the illustra-
tions could be revised and the expression “advocate” substituted in the section

also.

1Stephen, General View of the Criminal Law in Englanﬂ, qunted by FieM.

Shirkenhead. Taw, Life and Tetters, Vol. 1, page 242, quoted by Ramaswami J. in
Aveasha B v. Peerkhan, ATR, 1954 Mad. 741, 750.

K ane History of Hindu Dharma Shastras, Vol. 3, page 271,
‘Cockburn, cited by Ramaswami, Magisterial and Police Guide (1951, Vol. 1, page 190,

$2—131 LAD/ND}T?

Balancing of
considerations.

Recommendation.



Section 150.

Questlon of lia-
bility of counsel.

Rationale,

808
SPCTION 150

£4.10. Under section 150, if the court is of opinion that any such question
was asked without reasonable grounds, the court may, if it was asked by any
barrister-pleader, vakil or attorney. report the circumstances of the case to the
High Court or other authority to which such barrister-pleader, vakil or attorney
is subject in the exercise of hig profession. The words referring to barrister
etc. shonld now be replaced by “legal practitioner”. This is a purely verbal
change. cr=

84.11. There is a point of considerable interest relating to the obligations of
the counsel and their protection in respect of questions put to witnasses. Though
the matter is one of substantive liahility, it has some connection with the law
of evidence and may be discussed while on section 150. The question has been
extremely discussed in Indian judicial decisions, namely, whether, in Tndia, an
advocate can be proceeded agaimst either civilty or criminally for the words
uttered as advocate and if so, what s the extent of the protection.

84.12. That counsel enjoy a certain amount of protection is well established.
First, as to the rationale, it has been observed : —

“Tt belongs to every subject to thig realm in all Courts of Justice to
asserf and defend his rights, and to proteci his liberty and life by the free
and unfettered statement of every fact, and make use of every argument
and observation that can legitimately—that is. according to the rules and
principles of our law--conduce to these important ends. Every man has
this right, and may exercise it in his own person—he may commit its exer-
cise to counsel, who takes it as his delemates; its nature and character is
not altered by this delepation: it is still the same to be exercised in the
same manner and for the same purposes and subject to the same limitation
and control as it would be if the party were pleading his own cause. These
considerations will at once show the fallacy of the argument that instructions
to counse! are the test by which we shonld trv whether or not the line of
duty has heen passed: no instructions can fustify observations that are not
warranted by facts proved, or which may legally be proved; and it is the
duty of counsel towards their clients to use their own judgment and expe-
rience and discretion and as the result, whatever be their instructions, to
exclude all topics and observations of which the case does not properly
admit. Subject to its just and necessary limits, this right, when duly exer-
cised and directed to its proper purposes. should not be fettered or impeded:
for if it be (fettered or impeded), an injury is sustained, not by the advo-
cate. but by the client. and not by the client alone, by the whole community,
whose interests are inseparably connected with a right essential to the admi-
nistration of justice.?

The advocate, it has been stated, is not bound to consider the position in
life of the person whose conduct he is condemning. His words and acts onght
only to be guided by a sense of duty—duty to his client—and by a constant re-
course to his own sense of right to guard against the abuse of the powers and
privilege entrusted to him.?

This, in a broad sense, is the rationale underlying the privilege. But it is
necessary to state the position in greater detail with reference to (i) civil liability;
and (ii} criminal Hability.

Per Lord Chief Justice Blackburn in Bute v. Jackson, 10 ¥r. Law Rep, 120, 123,
ullivan v. Norton, LLR. 10 Mad, 28.
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84.13. In Fngland, a plaintif is not permitted to obtain compensation by
reason of statements made by the defendant in certain situations, regardlass of
the motive of the person making the statememt and regardless of the truth of
such statement. The reason for such immunity Hes in public policy—without
this total protection from actions for libel and slander, the process of the law
itself would be <criously inconvenienced. Among the statements absotutely privi-
feged are those made during and connected with the trial of any action in court.
This privilege extends to judge, jurv, parties, witnesses and advocates,

84.14. The leading Enelish case on the subject of privilege of counsel s
Munster v. Leowb! Tn that case the defendant, an advocate, was sued for hav-
ing, while defendine an accused. used expressions suggesting that the nlaintiff
was accustomad to Leep and use drugs for immoral purposes. Brett, MR,

observed -

“This action is brought against a solicitor for words spoken by him
before a court of iustice. whilst he was acting as advocate for a person
chareed in that coury with an offence against the law. For the purpose
of my fudement, T <hall assume that the words complained of were uvttered
by the solicitor maliciously, ie.. to say. not with the obiect of doing some-
thing useful! towards the defence of his clients; T shall assume that the
words were uttered without any justification or even excuse and from the
indirect motive of personal il-will or anger towards the prosecutor arising
out of somz previously exicting cause: and T shall assume tha: the words
were irrelevant to everv issue of fact which was contested in the court when
they werc uticred, Nevertheless, inasmuch as the words were uttered with
reference to and in the covrse of a judicial enquity which was going on, no
action will Tie against the defendant, however improper his behaviour may
have been............. Tf upon the grounds of public policy and free admimi-
stration of the law, the privilege be extended to judges and witnesses, al-
though they speak maliciously and without reasonable or probable cause,
is it not for the benefit of the administration of the law that counsel also
should have an entirely free mind? Of the three classes, judge. witness
and counsel, it seems to me that a counsel has a special need to have his
mind clear from all anxiety. A counsel’'s position is one of the utmost
difficulty. He is not to speak of that which he knows. He is pot called
upon to consider whether the facts with which he is dealing are true or
false. What he has to do is to urge as best he can withou; degrading him-
self in order to maintain the proposition which will carry with it either
the protection or the remedy which he desires for his client. Tf amidst
the difficulties of his position, he were to be called upon during the heat
of his argument to consider whether what he says is true or false, whether
what he savs is relevant or irrelevant, he will have his mind so embarrassed
that he could not do the duty which he is called vpon to perform. That
rule is founded upon public policy. With regard to counsel, the question
of malice, bona fide and relevancy, cannot be raised. The only question
is whether what is complaincd of has been said in the course of the admini-

stration of the law.™

84.15. The position in India is the same so far as civil lability is concerned
For some time, a doubt existed as to whether advocates parties and witnesses
have an absolute privilege or only a qualified privilege, so far as civil liability is

I unster v. Loamb, (1882} 11 Q.B.D, 588,
See Jagar Singh v. Kalipado, (1921 TLR. 1 Pat. 371; ALR, 1922 Pat. 104,

24 spiteful advoeate. may be nevertheless amenable to the disciplinary jurisdiction of
the Court and the Bar Council. But see Brook v. Montague, (1605} 79 ER. 77, Flint v.

Pike, (1825) 107 BR. i136.

English  law—
Civil linbility.

Scope of the pro-
tection in
England — Civil
liability,

Position in India
—Civil liability,
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concerned. Though the language of the section of the Indian Penal Code sug-
gested that the privilege was only gualified, ond therefore it was thought that
whether it wos a civil case or a criminal case, the privilege was only qualified,
the privilege is now rerarded as absolute.

84.16. In one civil case!, the Bombay High Court held that a member of
the Bar has no absolute nrivilege and that an advocate who makes defamatory
statements in the conduct of a case has no wider protection than a layman. This
view, with respect, is not a well considered one, and is opposed to the general
trend of authority.

84.17. The present view is that the privilege of parties, witnesses and
counsel is absolute! as regards civil labhility.

mﬁlﬂn glalti;lﬁ' 84.18. In England, the protection for such statements is absolute even in
" criminal cases. The matter iz governed by the same rules whether it be a party,
witness or counsel, Tn England, the richt of free speech is, having regard to
the occasion, allowed to prevail over the right of reputation. Tn the Royal
Agquartum case! Lopez L.J., observed :—

“The authoritics establish bevond all question this: that neither party,
witness, counsel, fury, nor judge can be put to answer civilly or criminally
for words spoken in Office; that no action of libel or slander lies, whether
against judees, counsel, witnesses, or parties, for words written or spoken
in the course of any proceeding before any court recognised by law, and
this though the words written or spoken were written or spoken maliciously
without any justificafion or excuse, and from personal ill-will and anger
against the person defamed. This ahsolute privilege has been conceded on
the grounds of public policy to ensure freedom of speech where it is essen-
tial that freedom of speech should exist, and with the knowledge that courts
of justice are presided over by those who from their high character are not
likely to abuse the privilege, and who have the power and ought to have
the will to check any abuse of it by those who appear before them.”

Position in India 84.19. The position in Yndia in criminal cases is. however, different. The
matter is poverned by the Indian Penal Code — section 499, 7th and 9th
Exceptions. These Exceptions confer only a qualified privilege — qualified
because good faith is an essential ingredient of the Exceptions in question. Good
faith, as defined in section 52 of that Code, postulates —

(i) honesty of motive plus
(ii) due care and attention.

Since the use of the occasion for an improper purpose takes the matter outside
the realm of good faith, the privilege cannot be described as absolute and must
be described as a cualified one — if one has to use terminology that is employed
in dealing with civil liability. Malice, however. is not presumed. Rather, there
is, to begin with, a presumption of good faith on the part of counsel.

YPulsidas v. Billimoria, A1 R. 1932 Bom, 490.
ANa) Thiruvenpada v. Thirdpurasundart, TLR. 49 Mad, 728; AJILR. 1926 Mad. 905;

(b} Pinshaw Edalji v. Jehanetr, TYL.R. 47 Bom. 15: ALR. 1922 Bom. 381; Bal Shanta v.
Unrao, LL.R. 50 Bom. 162; A LR. 1926 Bom. 141;

(¢) Nikunia v. Harendra, (1913) 1L R. 41 Cal. 514;

(d} Banerfee v. Anukul, (1928) 1LR. 55 Cal. 85; ALR. 1927 Cal. 823;
(&) Bhikumber v. Becharam. (1888} LL.R, 15 Cal. 264;

) Woolfun Bibi v. Jasarar, (1900) LL.R. 27 Cal. 262;

(g} Re Alrafa Naldu, (1906) 1.L.R, 30 Mad. 222;

th) Fagar Mohan v. Kalipado. (1922) LLR_ 1 Pat. 371,

Roval Acquarium etc. Soclety Ltd. v. Parkinson, (1892) 1 Q.B. 431, 451,
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84.20, Judicial decisions illustrate the position. Where a pleader was Malice of counssl
prosccuted Lor wie use ol deiamaloty words 1 the course ol his address (calling not io be pre
the witiess Vioalulsy”) durag the trial of a suit, and coaviciea of defamation, sumed,
it wis hicld, reversing Lise convicion aund senicuce, thal in Lhe abseace of CXPIess
mahce (Wil was nog o be presuwied), e picader was protecied by the pinth
Excepuon w section 499,

8421 In considering wuether tere was good faiih, ic., under seclion 52, Good faith,
Indisn Peaal Code, due vare and alledidon ol e person wakiug tue unputation
musi be whkew wio couswderalion, Lhe good faith of an advocate is  well
expivssed by toe Muasier oi Rods (Lofd Bsber) m Muusier v, Lamb.:  “The
auvovdle speaks lrom iastruclions; e reasoons irom facls soILDes {ue, some-
tumes labse, ke Gues 0oi Cxpress iMs oWl lafereaces, ius own opibion or  his
Owii Sselilimengs, DUt Liose wilien e desires the ‘tribunal, berore wincn he appears,
W adopt.  iius dtly e law alows, aimos, compels bim w0 perorn.  Such
being Lus duty, il scewns wal whcte vxpress malice is absent (aud i ougiy not
0 De piusuined) “a cuult uaving duv regard o public policy would be Cxtremely
Cavbous bulure it depnived Wie advowdle of e protection of Excepuon 9 to
seciion 499, LR.C.™

It is cicar Lrom the reporied decisions thai the presumption in the case of
pleadurs askung {uvalions o cfoss-cxamivauon is that suck guestions are put
iD goud Laith for e prolechion of the chient’s interests wilhin the Exception to
section 499, Indian Penai Code.

84.22, It must be then presumed that the counsel acied boneslly and wiik-
vul miatee, AL this were not s, couidsel could uot  pussibly  duscharge their
dubies to wwir clicots. 11 a counsel renders himselt liable 10 @ prosecution for
ueialualivg Cvery e L makes senious allegations in g pleading on instruc-
Uois, it would be quile unpossible for him o carry on his duiies at all. He
i5 under @ duly w s clieni o plead twe ailegaiions wiich his client makes,
always provided Lal they are ool so widd und reckless ihat no ope would
possibly aceepl them.’

¥4.23. lhe Court should presume, when a complaiog is wade against a legal
pracuvoner ivr defamaden, that the remark was made on nstructions ang jn
gooud laiih, and hai wicle can be 0o detamation ubless the circumstances showed
that the remwrk was made wanlonly, or irom a malicivus or privale motive.?

84.24. Regard.ng 'u'lc. cxient of in‘:umm'nily wh%ch an advocalc cajoys undct Extest of immue
the Yth Exceplion o seclion 499, iodian Peual Code, for words uttered in bis nity of an advo~
capactyy as advocate, the lLuliowing obscrvations of Mookerjee, A.CJ., in ©a®
Satis Chandra v. Ram Ddayal’ arc perlinent,

“[n this country questions of civil Hublity for damages Ior. defamation p. .. gier. . for
and questions Of lability to criminal prosecution for defamation do not, civil or criminal
for purposes of adjudication, stand on the same basis, s regards the former, gty for defa-
we bave 0o coditicd law, as regards the latier, relevant provisions are
embodied in the Penal Code.”

Un re Nagardas, (1894) LL.K. 19 Bomm, 340.

ipunsier v. Lamb, 11 Q.B.D, 588, 603.

iSee In re. Nagarji Trikamiji, LL.R. 19 Bom. 340.

Ya) Narayan Chandra Ganguli v. Harish Chandrg Saha, AR, 1933 Cal. 185.

(b) Muhummad Tagi v. M. 4. Ghani, ALLR, 1945 Lah, 97.

s{J Pike v. Makhin Thein, ALR. 1940 Rang, 77.

SMcDonnel v. Emperor, ALR. 1925 Rang. 345.

Satish Chandra v. Ram Dayal, 48 Cal, 388 ; A.LR. 1921 Cal, 1; 59 LC. 143; 2 Cr-

L. 331 (8 B)
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84.25. The position appears to be that the immunity which an advocate
enjoys in a criminal proceeding for words uttered or writien in the performance
ol Lis tunclious as an advocate is mot in the nature of am absoluie privilege,
but of a qualified privilege.! Ii is highly improper for counsel to misuse the
privilege of iree speech which they enjoy when examining wilnesses or presening
arguments for ihe consideration of the Court, They owe it to the Court and
1o the profession, of which they arc members, not w induige in lbeir arguiments in
delamatory temarks of a gratuitous nature about the complainani, accused or
wilnesses i ibe cases, entirely irrelevant for tihe purpose of protection of the
mierest of the party whom they are representing, The weight of authorities
appears W be in favour of the view thai such gratuilous remarks reflecting on
uic couduct ol a party, ¥ made with a malicious mient 1o lower him in the
csumation of his fellow-men in a case where the party's character is pot in
issue or reicvant for the purposes of a right determination of the case, would
nat proteci couusel from criminal defamation.?

84.26. The responsibility of a lawyer for putiing defamalory questions was
thus dealt with by Bardswell, J., in Bashyam Ayyangar v. Andal Ammal 3

“Wiere a pleader is charged with the offence of defamation punishable
under seclion 500, LP.C., i that he unnecessaridy in cross-examivaiion put
to the complainani, who was a witness in 4 crumnal case, coriain guestions
wiich imputed unmoral character and there is no allega:ion, and much less
proof, lnat the pleader in putting the questions was acluawed by any motive
or pivale malice and was not geling in the imteresis oi his  clieats, the
pleuder is enutled 1o the benefif of Excepuon 9 1o section 499, LP.C., and
toe churge which unpuics no il-faith but merely reiers to the questions as
having been put unnecessarly cannoi stand aod that therefore the entire
procecdings against the pleader ought to be guashed.”

These observations, with respect, state the law correctly,

84.27. It 1s, however, dilfficult to agree with the dicta in Madras in Sullivan
V. Norton' and some later cases of that High Court,” that ihe privilege is
absolule even in criminal cases. Not only does section 499 of the Indiza Pepal
Code give an indication to the contrary, bui also seciion 2 of that Code puls
the maticr beyond doubt by providing expressly that all acts punishable under
the Code shall be punished "under the Code and not otherwise”. The invoca-
tion ol rules of the English common law in relation to oficnces under the
Code 1s exciuded by section 2, where the matier is governed by an ex
provision.

84.28. Questions relating to civil jiability for defamation are determined
wita reiereace io the rules of the English common law, to the exteni to which
those rules are shown to be applicable.” This is on the principic that where
Do specitic statutory directions are given, judges act on justice, equity and good
conscience, and “juslice, equity and good conscience” — generaily, but not
lnvariably, — mean the principles of English common law applicable to a
similar siate of circumstances” But the position in respect of criminal liability

5 Aﬁegs aslso in re Nagarji Trikamji, LLR. 19 Bom, 340; Emperor ¥. Ganga Parsad, 1LLR.
r -
L. Gendan Lal v, Rex, ALR, 1948 All. 409, 410.
“Bashyam Ayyangar v. Andal Ammal, 1934 Mad, W. N. (Cr.) 81.
Sullivan v, Norton, LL.R. 10 Mad, 28.
Ax (B:Sef)m collected in Satish Chandra v. Ram Daydl, ALR, 1921 Cal. 1 (Mookerjeo
SMayar of Lyons v. East India Company, (1836) 1 Moore Indian Appeals 176.

C.L'foe discussion by Mookerjee Ag. CJ. in Sarish Chandra v. Ram Dayal ALR. 1921
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for defamation in India is not precisely the same. In cases of crminal prosecu-
tion for defamation, the court is bound to apply the codified law of India as
contamcd In section 499 of the Indian Penal Code; and Exceptions 7 and 9 to
that scclion (which are the Exceplions mainly relevant to the situation under
discussion) recognise only a qualificd privilege. With the exception of certain
Madras rulings, the general trend of decisions in India now is that the privilege
of counsel is a qualified one, being governed by the Penal Code.

84.29, We have discussed these pounts relating to the privilege of counsel in
order to show bow imporlant it is that counsel must exercise due care in putting
questions making imputations against wilnesses, The existence of a privilege
Irom lvgal lability — whether gualified or absoluie — does not affecy their
moral accountability 1o society as the members of an honourable proiession. In
fact, the greater lhe c¢xemplion, the higher may be the ethical standard expected
by socicty of those so exempt.

84.30. In Gendan Lal v. Rex’, the applicant in the revision was oae Lala
Gendal Lai. He (the applicant) was an accused person in a case, Habib v,
Uendal Lal, under section 324, Penal Code, in the Court of ibe Bench Magis-
trates a1 Muzaflamagar. Habib (the complainani) was represented in that case
by an advocale, Mr. Banarsi Das. 1t was alleged that, while arguing the casc
ior Habio, Mr. Baparsi Das made two defamalory siatemenis regarding Geudal
lLat.  The first stalement was lhai be, Gendan Lai, had abducied a Khaitri
woman. ihe second stalement was that he bad illicit connection with a Jain
woinan.,  These stalements were quite ynnecessary for the purposes of argument
i the cuse and the case of Gendan Lal in the present revision was that they were
deliberately imade with a view to lowering him in the esiimation of his fellow
men. ‘the lower Court had acquitied Banarsi Das of defamation, presumably
under section 499, 9th Exception, LP.C.

Dismissing the application for revision, Sapru J. made these observaljons :

“There is not the lcast doubt that Mr. Banarsi Das was perfectly
scckless in the manner ipn which, in the course of his argument, he attacked
the accused, Gendan Lal, From the point of view of prescnting the case
for his client, 1t was absolutely unnecessary for him (o make statements of
a primd jacie defamatory character againsi the applicant, Gendan Lal,
particularly when in cruss-exaimination such gquestions which would have
been in any case of an irrclevant nature had never been asked of the
wilnesses produced on his behaif. The only excuse that can be advanced
tor Banarsi Das and which bas appealed to the Courls below is that these
reckless stalements were made by him in a moment of excilement, without
premediation and forclhought. The reason for this excitement appears 1o
have been the fact that counsel for the opposite party had in the course
of his arguments indulged in an attack on his client. It is because of this
considerauon and the fact that the lower courts were not satisfied that he
was actualed by malice that 1 have pot considered it proper to inicrfere in
this revision, Further this Court is reluctant to interfere in applications by
private partics for revision against orders of acquittals,”

He added that though technically, the case did mot fall within section 500,
LP.C., yet the conduct of Banarsi Das was not worthy of a member of one of
the most honourable professions in the world.

\Satizh Chandra v. Ram Dayal, A.LR. 192} Cal 1, 11-13 (Reviews case).
Gendan Lol v. Rex, ALR, 1948 All, 409 (Sapru, 1).
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84.31. With respect, we may point out that if the statement of Banagsi Das
was “reckicss”, then he could hardly claim exemption from criminal liability.
The excmption requires good faith, and good faith requires due care and atien-
tion. Comments madc recklessly cannot be privilged within (he Ninth Excep-
tion' to section 499, LP.C,

84.32. The above discussion was inicnded to deal with certain questions
ailied o the subject matter of section 1502 So far as the section is comcerned,
only a verbal change is nccded, regarding the expressions “barnisies™ etc. Those
expressions shouid be replaced by “advocaie™.

84.33. The [cllowing redraft of section 150 is recommended ;—

REVISED SECTION 150

“150. If the Court is of opizion ihai any such question was asked
without reasonable grounds, it may, u it was asked by any wdvocate, report
the circumstances of the case tu the idigh Court............ v’

SECTION 151

84,34, The gt of section 131 can be thus expiessed. The Court has a
puwet 10 Lorbui scandalous or indecent questions or iuguiries, unless they relate
W lacls in assuc or are necessary (o find oul whether lacis in issuc existed, In
pracuce, lic Juestion that arises most irequently with refercnce o the prohibi-
tion in wus secuva is whelier the inguiry s scandalous and irrelevant, or whe-
ther it is relevant for, nothing can be rejecied as scandalous if it Is relevant.

According to Laylor —

“The jaw excludes, on public grounds, cvidence whicn involves the
unnecessary disclosure of matier thag is indecent, or offemsive to  public
morals, or njurious to the jeedings o] third persons.! A disclosure is for
thus purpose 'unpecessary’ whenever ihe parues themselves bave po inerest
mn tne matier, except wihat they have imperiipenily created. The mere
indecency of disclosurcs will not exclude tnem, where the evidence is meces-
sary for the purposc of civil or criminal jusiice; as, on an indictment for
a rape; of on a quesiion upon ihe sex of one claimiag an gstate tail, as
neir male or femaie; or upon the legitimacy of one claiming as lawful heir,
or on a petitwon for dissoluiion of marriage, for judicial separation, or for
damages on the ground of adultery. Bur where the parties have impertin-
enily imerested themsclves in a queston, iending W violate the peace of
society by uxhibiling an ionocent tnird person in a ridiculous light, ar to
disturb his peace and comifort, or to oifend public decency by the disclosures
which its decision may rcquire, the e¢vidence will not be received. Of
this sort are wagers oI conlracts, respecting the sex of a third person, or upon
the question whether an unmarried woman bas had a child.™

84.35. There are cases in which the subject matter of the enquiry is such
that quesiions will bave to be asked which cannot be fit for the drawing room,
oi wilch may appcar to be scandalous. “Nothing could be more scandalous
than a wife proclaiming her infamy from lhe witness box; but the latter part
of the scction expressly provides that if such questions relate to matters in
issue, they shall be allowed.” These observations were made in a Bombay
case’ where a woman claimed maintenance for her illegitimate child.

1Deep Chand v. Sampath Raj, A1R. 1970 Mya, 34.

iSee introduction.

The words “or other authority” are to be owmitted. The High Couxt will take snch
action as it may think fit.

‘Emphasis supplied,

"Tayior, section 949.

‘Rozario, LL.R. 18 Bom. 468-470.
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84.36. In a Calcutta case also, it was held that if the indecent or scandalous
questions relate to facts in issue or to malters necessary to be known to deiermins
whether or not facts in issue cxist, they must be allowed. In that case, during
the examiaation of one of the defendants by the plaintiff, a question was put
whetlier she was made pregnant by a certain person. The question was objected
to, but the plaintiff contended thar it was relevant, his case being that the
witness did not inherit the property by reason of her unchastity during the life
time of her husband. The form in which the question was asked did not show
what period it referred to., Hcnce the case was rcmanded.

“If the plaintiff's case was that she did not inherit the property of
her busbund by reason of her unchastity during his life time, then the
guestion would be relevant. If, however, it was asked for impeaching her
credit as a witness, the Court will have 1o consider the provisions of sections
146 and 148 to 152"

84.37. In cases of this nature, the questions cannot be prohibited because
they relate to facts in issue,  All that can be done to mitigate the “scandal” is
1o excreise such power as is given by the law to the court (o hold the proceedings
in carira,

84.38. We do not recommend any amendment in the section, since the pro-
blems referred to above arc concerned with the application of the section rather
than with its content,

SECTION 152

84.39. Allied to the prohibition in section 131 is that contained in section
152, The court has, under section 132, ¢ daty 1w forbid (woe kinds of questions—
(a) questions which are insulting or annoying, or (b) queslions which, though
proper in content, are needlessiy offensive. The first group cmphasises the
improper content of the question. The second group is concerned with the
offensive form of the question. 1n regard to the second group of questions, it
is to be noled that even if the content of the question is proper, the form may
be objectionable. Propriely of the question, so far as its coptent is concerned,
is governzd (apart from guestions relevant to tie issues) mainly by section 148,
vide the words “such questions are proper” and “such questions are improper”
in the various clauses of that section. It is not, however, enough that the
content 15 one permissible by the tests laid down in section 148, The form
must also avoid “needless offence™,

84.40. This section thus reflects the regard of the law for the susceptibilities
of the witnesses — and, sometimes, for the susceplibilities of third parties also,
It may be noted that in England, on November 6, 1950, the Bar Council approved
rules with regard to cross-examination, of which the first Rule is material, and
reads —

(1) In all cases it is the duty of a barrister to guard against being
made the chanpel tor questions which are only intended to insult or annoy
gither the witness or any other person, and to exercise his own judgement
both as to the substance and (as to) the form of the questions put’™

No further comments are needed on this section, which needs no change.

iSubaia v. Indra Kuma.r, ALR. 1923 Cal, 315(2), (Chatterjee & Pearson, JJ.).
*Archbold, Croninal Pleadings, Evidence and Proof (1966), page 330, para, 1389.
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CuArTER 85

CONTRADICTION AS TO MATTERS AFFECTING CREDIT —
SECTION 153

I. INTRODUCTORY

85.1. In order that the inquiry may not travel too far inlo collateral matiers,
cerlain restrictions have been considered desirable. A witness can  be  cross-
examined as o credit; such an examination docs introduce collateral materials,
What is (o happen if the witness denies the damaging impuiation introduced in
cross-examination ? Can an inquiry be held in detail into thay imputation ?
Obviously, this may prolong the {rial. Section 153, therefore, prohibits the
contradiction of a wilness as to matters affecting lus credit, except in certain
specified cases. We shall come to the exceptions later. The general rule under-
lying the section is thai a witness caniot be contradicted on collateral matters,
but only on matiers relevant to the questions at issue.

85.2. The gencral principle underlying the section can be traced to the
leading English case of A. G. v. Hichcock,’ which lays down ihat a witness
cannot be contradicied on collateral maliers,

The defendant in that case was charged with using a cistern for making
malt without comaplying with various stalulory requirements. One Spooner gave
evidence of the use of the cislern and was asked in cross-examinalion on behalf
of the defendang whether he had not toid the coek that the excise oificers had
offered him iwenty pouuds to say that the cistern bad been wused, Spooner
denied that he had ever made such a statement, and it was held thai the defen-
dant could not ask cook (o narrate the alleged coaversation. lf Cook had
becn abie o prove tiat Spooner had aclually received a bribe from the excise
officers, his testimony would have been admissible because it would bave tended
1o show bias under an cxcepiion to the ruie prohibiting conlradictory evidence
on collalera] issues )

Poliock C.B. observed in that case'—

“The test whcther a matier is collateral or not is that: if the answer
of a wilness is on a maiter which you would be allowed on your own part
to prove in evidence—if it have such a connectiou with the issues, that you
would be allowed to give it in evidence—then it is a matter on which you
may cootradict him.”.

85.3. The effect of the judgment in Hirchcock's case is aptly stated in the
following passage from an American author :*

“Independent evidence may be given to prove a self-contradictory
stalement by a primary witness only if (a) the statement contradicts testi-
mony by the primary witness about a matler directly in issue in tl;e litiga-
tion, or (b) the statement contradicts testimony by the primary witness as
to ‘those matters which affect the motives, temper and character of the
with reference to his feclings toward one pary or the other.””

14, G. v. Hitchcock, {1847) 1 Exch, 91, 99, o .
sMaguire, Evidence, Common sense and common law, pags 67, cited in Gross, Evidence

(1974), page 232, . _
uotation is from the Judgment of Poliock C. B. in A. G. v. Hitchoock.

The sub-q
(1847) 1 Bx, 91,
816
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8$54. The rule against contradiction on collateral matlers is intended (o Rationale.

present side issues [rom arising." The facts are collateral; therefore the answers
are final. The court is free noy to believe the answers given by the witness. But
in order to persuade it not to believe them, further evidence is not permissible.

If the courls are 10 be spared the task of comsidering, on “mosi imperfect
material”, issues which have no Dearing upon the matters feally in wontest
between the partics, some limitatious ought to be recognised. This is what
section 153 seeks to achieve,

85,5, The reuson of e rule which restricts the right to contradict is, that
it 15 an object of great mporlance 0 confine ihe atiention of the court as much
as possible to the specific issucs. Without some such rule, many cotlateral
quesiions oi fact might be raised i the course of a long trial; and the specitic
questions to be deiernnned migal be losy sight of. Ar the same time, it is
desiravle thal any evidence should be admiited which may ussist in determining
the respective value ol confiiciing testimony.’

IL. SCOPE AND APPLICATION

85.6. An Australian case may be cited Lo illustrate the application of the
principie cnacted ia the scciion. o Piddingion v. Bennety,' a person claiming
W be eye-winess of an avcident explained NS Presence il wie spol Dy S.alng
«nat he was currying a message irom a bank 10 J. ‘The oppusie party adempted
to prodiuce evidedce Lo prove (hat J bad pol operated upoit fus account with the
bank on thai duy—the suggeslion being ihat the witness was lying whea he
saig that he was carryiog a message to J. ‘Ihe evidence was ruled out as in-
admissibie by the High Court of Australia. 1t laid down ihat if a question in
cross-examination altects only the credip of the wiiness and is pot relevaot to
me matiers actually in issue, the answers of the witness cannot be contradicted
by other evidence, excepl in certain exceptional cases,

85.7. We have already reicrred to the usual test for what is noL a collaieral
fact, stated by Pollock C.B. w1 A.G. v. fichcock?

L the answer of & wilness is a matter which you would be allowed on
yuur owa part to prove in evidepce, then it 15 a matler on  wiuch you may
wonuradict hun. Tous, collateral f{acts are those which are rclevant Lo credibility
maleer thoen (o the main issue.

Il EXCEPTIONS

$5.%. o the rule prohibiting the contradiction of the evidence of a witness
as 1o mailers attecting credit, there are certain excepliops — apart from the
rute permilung comtradiction by the previous incomsisicnt statement of ihbe
witness himseif. The first important exception is that relating to previous
¢onviclion,

it may be noted thag one of the important modes of challenging the credibi-
lity of a witness is by giving cvidence of previous couviction of lhe wilness as
an offence. Waiere a wiiness, having becn asked a question about his previous
conviclion m order to impeach his credit, denies having been so cobvicted, the
first exceplion to secuon 153 permits evidence contradicting the denial made by
ihe witnss. Technically, of course, a previous conviction of a witness (anless

Heydon, Cases and Materials on Evidence (1972), page 434.
3Bhogilal, ALR. 1928 P, C. 54, 63.

6 BH.CR. 9,

spiddington v. Bennert (1940) 63 CAL.R. 333,

'4. G. v. Hitchoook, (1847) 1 Ex. 91, 99.

Australian case
illustrative of the
principle.

Test for collate-
ral facts.

Exceptions —pre-

vious

conviction.
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relevant under somc specific provision} is a collateral matter and a discussion
thereof might lead the court into a consideration of matters too remote, At
the same time, the law recognises that, in practice, the proof of a previous
conviclion does not take much time and the maicrials available for such preof
are precis¢ coough so as to avold causing piolonged coniroversy, Under the
Code of Crimipal Procedure so lar as is maieriai, a previous conviction may,
In addition to any other mode provided by any law for the time being in force,!
be proved —

{a} by an extract certiied under the band of the olfices having the cusiody
of the records of ihe court in which such conviction or acquittal
was beld, 10 be a copy of the senlence or order, or

(b} in casec of a comviction, either by a certificate signed by the officer
in charge of the jail in which the punishment or any part thereof
was undergone, or by production of the warrant of commitment
under which the punishment was suftered,

together with, i each uf such cases, evidence as to the identity of the accused
person with ihe person so cobvicted or acquitied,

85.9. A previous conviction nced not be of a kind directly reflecting on the
veracily of lhe witness. At the same tiume, regard must also be had 10 the
words 0f sccuon 148(2), under which a certain amoung oi conneciion between
the previous conviction and credibility of the wilness is contemplated. As has
been pointed out by Cross,’ litile attention would normally be paid to the testi-
mony of a confirmed perjuror, but the veracity of a reckless motorist concerning
matiers other than his owil driving might be considered beyond reproach. Where
proot of a previous coaviction is permissibie as allecting credit, contradiction
of the denial of previous conviction is allowed, because of the practical conside-
ragions meationcd above,

$5.i0, ‘Lhere is no parucular restriction as o the kind of previous convictions
that cun be raised. In Eogland, the matier has been covered by slatute —
scction 0, Criwinal Procedure Act, 1863, —which applies to civil cases also.
ine section reads —

“A wiiness may be questioned as to whether he has been convicted of
auy [elony or misdemesuour, and upon being so questioned, if he either
denics or does not adumi the fact, or refuses to answer, it shall be lawful
for the cross-examining party Lo piove such conviction.”™

Although there is no direct authority on the point, (he statute (section 6,
Criminal Procedure Act, 1865) is usually taken to mean what it says, so that
a wilness may be asked about any gonvictios, whether it would ordinarily be
thiougat relevast to credibility or not, and ibe conviction may be proved if it

is not admuited.?
It would appear thay the position would be substantially the same in India
also, baving regard to the wide language of the relevant Exception 1o section 133.

15¢ction 298, Code of Criminal Procedure, 1973,

iCross, Bvidence (1974), page 233.

Criminal Procedure Act, 1865, section 6. .
10n the pesition ai common law, see the judgment of Dixon, 1., in Bugg v. Day, (1949)

79 C.L.R, 442,
504 . Olifford, (1961) 5 All. B, R. 231, 232; Mard v. Sinfield, (1881) 49 L 1
Oligord . & 'ﬂ?gat a‘a coxzvici.ion for embezzlement may be proved against a witnese

. B. 696; (deciding be
3 2 comnfu(cm case, though going only to credibility).
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85,11, The second exception to the rule against contradiction on collateral Impartiality.
facts permits the statement of a witness as to the non-existence of factors leading
to a bias to be confradicted. This is apparently on the assumption that the
partiality of a wilness is such an important flaw that it must, in all probability,
seriously shake his credit, and in view of its important effect on the persuasive
force of the cvidence, contradiction should be allowed even though it is a
collateral fact.

85.12. On a consideration of the various aspects relevant to the subject, We No change.
do not think that the section needs any change.
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CHAPTER 86
CROSS-EXAMINATION OF ONE’S OWN WITNESS — SECTION 154

I. INTRODUCTORY

86.1. In order to understand the significance of section 154, it is necessary
to rever to the definition of cross-examination. According to section 138, cross-
examination means the examination of the witness of an adverse party. An
adherence to that definition implies that a party cannot cross-examine his
own }w'tness. Tn fact. the very word “cross” implies the array of the party
examining and the witness examined on opposite sides, as it were.

That a party should not be allowed to cross-examine his own witness is a
proposition which is founded on two postulates. (1) The party calling knows,
at least in broad terms. what the witmess is going to say and (2) what the
witness is going to say will help the party calling him. QOccasions, however,
do arise where the first or the second postulate is found to be inapplicable on
the facts. The storv narrated by the witness at the trial differs substantially
from the story which he was expected to narrate. A witness makes a statement
in court which is entirely contradictory to what he was expected to depose.
Although. nominally, he is a witness “of the party”, virtually he ceases to be
so hecause the version of facts which the party producing or summoning him
expects him to present to the court is not presented and something contrary
is deposed to. If. in such a situation, the strict rnle that a party can put to
his witness only those questions that are allowed in examination-in-chief is
adhered to, truth may be prevented from coming on the record. Not only
would the situation be unfair to the party concerned. but also it is likely to
cause injustice in the ultimate. Tn any case. the party calling the witness may
be Ted to nourishine a feeling of injustice. This is not to say that in every
case where a witness gives an unfavourable account, the parfy calling should
he allowed to cross-examine him. There are other considerations to be taken
into account. Nevertheless, it cannot he denied that the situation where a
witness departs from what he was expected to depose to. is an exceptional
one. Fxceptional situations may require 2 relaxation of the ordinarv rule. or
at least justify a consideration of the question whether relaxation ought not to

Y allowed.

86.2. To provide for such exceptionsl cases, section 154 lave down a special
rule, providing that the court may. in its discretion. permit the person who
calls 2 witness “to put any auestions to him which micht be put in cross-
examination by the adverse varty”. The languaee emploved carefully avoids
calling it cross-examination, because that woud confiict with the definition n
section 138. But the object of avoiding infustice is. in substance. achieved.

#6.2. Though the language is restricted as above. the rule in the section is
a wide one! Tt does not. in the first place. require. as a condition nrecedent,
that there must be a formal declaration of a witness as “hastile”—though that
is the expression often used in practice. Qecondly. application of the section
is not confined to cases where a witnese deliberately and corruntly “hetravs”
th cause of the party sponsoting him. The witness mav be a perfectly honest
rpe. having no animus apainst the party calling him. Yet, if there is a possibi-
tity of injustice, there is a scope for applving the section. The matter rests in

T igeo note in M C. W. N. 114,
820
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the discretion of the court, which is not trammelled by any rigid rules with
pigeon-holes for particular situations. Truth is paramount, and all ordinary
rules of procedure must yield to it if the circumstances so require, 'That is the
supreme guideline which the court bears in mind.

Let us quote a Mysore judgement' where the position iz dealt with at some
length —

“In normal cases where it can fairly be assumed that a party calling
a witness represents to the court that he is a trustworthy witness, an occasion
for the party calline him to seek permission under section 154 of the
Evidence Act can arise only where he unexpectedly gives an answer which
is adverse to his case. Fven there, it is not enough if the party feels that
the witness is hostile to him: it is necessary that the court should come
to entertain an onnion that the witness has such hostile animus against
the party calline him as to be inspired by a desire to speak the untrath
or not to speak the truth.

“Hence, in snch cases, an clement of surprise of the type  mentioned
above becomes the startine point for a consideration by the court of the
question whether it should exercise its discretion under section 154 and
permit the party calling a witness to cross-examine him.

“Tt is with reference to such cases that Rowland J., observed in
Sachidanand Prasad v. Fmperor? that permission wnder section 154 could
hardly be refused when anv witness makes an unexpected statement adverse
to the case of the prosecution. As T read the observation, it means that
an attempt on the part of the witness to depart from what is tentatively
believed to be true is open to the suspicion that he may be departing from
the truth, making it necessary to test his veracity by cross-examination by
the party to those detrimeni his wnexpected departure may opergte?

Since it is not possible fo catalogue the exceptional circumstances where the
above considerations may have to be borne in mind, the section has been couched
in a wide and elastic phraseology.

The width of the section will be still better brought out if it is contrasted
with the English law.*

IT. ENGLISH LAW

86.4. There is, in England, a discretion vested in the trial judge to impeach
the credit of one’s witness to declare a witness hostile. ‘This is derived from
section 22 of the Common Law Procedure Act, 1854. An “adverse™ witness, in
this context, is one who, in the opmion of the tfrial judge, manifests that he has
no desire to speak the truth at the instance of the party calling him.*

86.5. The Common Law Procedure Act of 1854, section 22, provides®:—

“32. A party producing a witness shall not be allowed to impeach his
credit by general evidence of bad character, but he may, in case the witness
shall in the opinion of the Judge prove adverse, contradict him by other
evidence or by the leave of the Judge, prove that he has made a¢ other
times a statement inconsistent with the present testimony; but hefore such

ISitamurthi Swamy v. Agodl Songanne, AILR. 1969 Mysore 12, 15, para. 16.
*Sachidanand Prasad v. Emperor, ALR. 1913 Pat. 488, 492,
SEmphasis supplied,
Para. 86.8, infra.
-~ Price v. Manning, (1889) 42 Chancery Division 372,
Section 22, The Common Law Procsdure Act, 1854 (17 & 18 Vict. C. 125)

English law.
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Jast-mentioned proof can be given, the circumstances of the supposed state-
ment sifficient to designate the particular occasion, must be mentioned to
the witness, and he must be asked whether or not he has made such a
statement.”

86.6. Section 22 of the English statute quoted above, uses the expression
“in case the wilness shall prove adverse”. The question was then debated as
to what was the meaning of the word “adverse” in the English statute. Did
that word mean that the witness himself shall prove hostile to the party calling
him. or that the testimony he gives shall be adverse ? Upon this question there
appear to have been conflicting decisions in England. In some cases' it has
been held that a witness is adverse when, in the opinion of the Judge, he bears
a hostile? feeling to the party calling him (as indicated by his attitude 2nd
demeanour and mode of answer) and not mercly when his testimony contradicts
his “proof”?

But the contrary view has been taken in several other cases!

86.7. It would not. therefore, be correct to say that in England it is only
when a witness manifestly shows a hostile personal feeling by his conduct and
demeanour that the Counrt ought to allow his cross-examination and impeach-
ment, “The testimony of a witness, if adverse, is only the more dangerous if
he shows no hostile disposition:® and if he be astute as weH as treacherous,
he will take care to conceal his true sentiments from the Court.” 1In the
language of Lord Denman,' *it is impossible to conceive a more frightful inquity
than the triumph of falsehood and treachery in a witness who pledges himself
to depose to the truth when bronght into Court and in the meantime is persuaded
to swear, when he appears, to a completely inconsistent story.”

86.8. On a comparison with section 154, it appears that in Tndia, the
Legislature has given two indications that any rule upon this point should be
of a liberal character.” (a) ¥ has placed no fetter on the discretion of the Court
to allow cross-examination nnder the provisions of section 154; and (b) it has
relaxed the rule of English law® that a party shall not in any case be allowed
to impeach his witness’s eredit by general evidence of his bad character” Under
the provisions of section 154, the party calling a witness may, with the per-
mission of the Court, impeach his credit by cross-examination by putting all the
questions mentioned in section 146 and may, under the provisions of section 155,

1Greenough v. Eccles, (1859} 5 C. B, N. S, 786 (1859), per Williams and Willes, 1J.,
{Cockburn, C. 1., not wholly concurring in the judgment); Reed v. King, (1858) 30 L, T.
290,

*In Coles v. Cales, (1866) L. R. 1 P. & D. 71, Wilde, K. 0., adopting counsel’s defini-
tion. said : “An adverse witness is one who does not give the evidence which the party
calling him wished him to give. A hostile witness is one who from the manner in which
he gives his evidence shows that he is not desirous of telling the truth to the Court.”

$Proof” here means what he js expected to prove.

sR. v. Lirtle, (1883 15 Cos, 319 (1883); where the objection was expressly taken that
there was nothing in the demeanour of the witness to show that she was hostile; yet the
evidence was admitted per Day, J., in consultation with Cave I. Amstell v. Alexander,
(1867) 16 L. T.. N. 8., 830 (12867); (“In Greenough v. Feccles, § C. B, N, 5., 786, it s 1aid
down that to enable a party thus to contradict his own witness, the witness must appear
not only unfavourable, but actually hostile. ‘There must be some exhibition of amimus
which this witness does not seem to exhibit. He is, however, in my opinion, adverse,
per Bramwefl, B): Pound v. Wilson, (1865) 4 ¥, & F., 301 Erle, J. {In tlug case there was
merely different statements and the witness was held adverse); Dear v. Knight, (1859) 1 F.
& F. 433,

ECreenough ¥. Eccles, 5 C. B., N. 8., 786 {arguendo).

SWright v. Beckett, 1 M_ & R, 414.

"Woodroffe,

8Greenough v, Eccles. S C. B, N. 8, 802.

*The meaning of this rule is that a party, after producing a witness, cannot prove him
to be of such a peneral bad character as would render him unworthy of credit,
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impeack his credit by the independent testimony of persons who testify that
they from their knowledge of the witness believe him to be unworthy of credit.
It is, of course, clear that the mere fact that a witness tells two different stories
does not necessarily and in all cases show him to be hostile’ But it is also
clear that® where these conflicting statements involve great discrepancies and
contradictions and are the outcome of fraud, dishonesty and treachery on the
part of the witness, the party calling him should be permitted to cross-examine
him under this section as to the fact and cause of the discrepancies and contradic-
tions, and, if necessary, to impeach his credit under section 155 by substantiating
the facts contained in the questions put to him by independent testimony., “If
a party, not "acting himself a dishonest part, is deceived by his witness — or if
a witness professing himself a friend, turns out an enemy, and after promising
proof of one kind gives evidence directly contrary — is the party to be restrained
from laying the true state of the case before the Court? The common sense of
mankind might be expected to answer this proposition in the mnegative, and to
decide that the true state of the case should be made known.™

ITT. QUESTION OF EFFECT

86.9. So much by way of introduction and comparison. We may now turn
to one important question, which seems to have given risc to a fluctuation of
views. The question, formulated in very broad tei'ms, is this. When a withess
1s allowed to be cross-examined (declared to be “hostile” — to use the expres-
sion in general use though not accurate), can the party calling him rely on so
much of his evidence as is still favourable to that party?

86.10. The recent judgment in Jagir Singh v. The State (Delhi Administra-
tion)* lends importance to this guestion. The observation in that fjudgement
may appear to approve the view taken in Khijiruddin Sonar and Others v.
Emperor® that when a hostile witness is cross-examined by the party calling
him, the result is to discredit his evidence altogether.

two brothers were tried for the murder of one

In Jagir Singhs case,
prosecution,

Harnek Singh. Two witnesses gave evidesce in support of the
Swaran Singh departed from the prosecution story and stated that he did not
know the name of the assailants and added that only one of them was prescnt

in the court and that was Karam Singh.

86.11. Commenting on the evidence or swaran Singh, the Supreme Court

observed :

“Swaran Singh (P.W. 11} was also examined on behalf of the prose-
cution but his evidence is of no help to the prosecution because he went
hack on the story of the prosecution and was permitted to be cross-
examined on behaif of the prosecution. Tt is mow well settled that when

a witness, who has been called by the prosecution, is permitted to be
cross-cxamined on behalf of the prosecution, the result of that  course
being adopted is to discredit that witness altogether and not merely to
pet rid of a part of his testimony. See Khijiruddin v. Emperor”™

These observations were obiter, becanse Swaran Singh’s zvidence had

been rejected by two successive courts below.

T \Kalachand v. R., (1880) LL.R. 13 Cal. 53; R. v. Sagal, (1893) LLR. 2 Cal. 642, 654.

Woodroffe.
*Ph. & Am., Bv., 8. 555 cited by Woodroffe,
{agir Singh v. The State, (Delhi Administration), A.LR. 1975 S. C. 1400 {Bhapwati &

atwalia, JI.).
sk hifiruddin Sonar and Others v. Emperor ATR. 1926 Cal. 139 (D.B).

sK hijiruddin v. Emperor, A1R. 1926 Cal. 139 (DB)).

53—131 LAD/ND/7?

Question of
of evidence,

Supreme
case.

cffect

Court
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86.12. In a later decision of the Supreme Court on the subject'® the
accused, Bhagwan Singh, who was a C.LD. Police constable, attempted to give
2 bribe of Rs. 1000/- to Head Constable Jagat Singh for obtaining his favour
for certain persons from whom, stolen gold coins and gold bangles were recovered
by Jagat Singh. The accused Bhagwan Singh was arrested in the process of
offering the bribe to Jagat Singh and was convicted under section 165-A, Indian
Penal Code.

Yagat Singh, the Head Constable, was declared hostile on the request of
the Public Prosecutor during the frial of the case, as he did not support the
prosecution case fully in his examination-in-chief, .

The main pround of appeal argued before the Supreme Court by the
counse! of ths accused was that since the nrosecution case rested nrincipafly

upon Jagat Sineh’s testimonv, the whole edifice was destroved on that witness.

being declated hostile and the appellant was entitled to an acquittal,

86.13. The Supreme Court refected this contention of the defence counsel
and held that the fact that the Court gave permission to the prosecutor to
cross-cxamine his own witness, thus characterising him as what is described as
a hostile witness. did not completely efface his evidence. The evidence remained
admissible in the trial and there was no lezal bar to basing a conviction upon
his tstimony it corroborated by other suitable evidence.

86.14. Tn Sar Pal® the following observations were made by the Supreme
Court :— '

“Tt, in a miven case. the whole of the testimony of the witness is im-
pugned, and in the process. the witness stands sguarelv and totallv dis-
credited. the Tudpe should, as a matter of prudence, discard his evidence
in toto.”

*“Tt wasg in the context of such a case. where. as a result of the cross-
examination by public Prosecuter. the prosecution witness concerned stood
discredited altogether, that this Court in Jaelr Sinch v. State’ with the afore-
said rule of caution — which i3 not to be treated a¢ a tule of law — In
mind, said that the evidence of such a witness is to be rejected en bloc.™

#6.15. Tt may be noted that in an earlier case of Narayan Nathu Naik v.
Maharashtra State® the court actually used the evidence of the prosecution
witnesses who had partly resiled from their previous staterments, to the extent
they supported the prosecution, for corroborating the other witnesses,

Both logic and common sense seem to justify the view that the fact that a
witness is permitted by the Court to be subjected to questions of the natare
described in section 154 ought not to precinde the party calling him from
relying on the favourable stafements. Of course, so much of the evidence - as
is unfavourable should either be explained or met, or taken as it is. But that
is a separate question.

86.16. So far as the rulings of the High Courts are concerned, the position
is settled by a serles of decisions, of which the Calcutta Full Bench roling in
Prafulla Kumar Sarkar® is only one example.

Bhaewan Stngh v. The State of Raryanz, AIR. 1976 S. C. 202 (January). (Rhagwat!,
Goswami and Untwalia, IJ)

ee also Sai Paul v. The State, ALR. 1976 S. C. 294 (Febmary). (Bhagwatl &
Sarkarfa, J1.),

St Paul v. The State, ALR. 1976 8. C. 294 (Peb) (Bhagwati and Sarkaria, JJ1
Taply SIngh v. State, ALR. 1975 8. C. 1400.

Narayan Nathu Natk v. Maharashtra State, (1971) 1 SCR. 133; AIR 1971 S.C.16%6,
Profulla Kumar Sarker and others v. Emperor, ALR. 1931 Cal. 401 (FB).

e
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The narrow view originated in the Scotish case of Faulkner v. Brine! The
current English view, however, is the opposite,

86.17. Some High Court held : “When a witness who has been called by
the prosecution is permitted to be cross-examined on behalf of the prosecution
under the provisions of section 154 of the Evidence Act, the result of that course
being permitted is ro discredit that witness altogether and not merely to get rid
of a part of his testimony.”

86.18. But the opposite view was established by a Full Bench decision of
the Calcutta High Court? Other High Courts have taken the same view. These
included Allahabad® Bombay! Calcutta® Madhya Pradesh® Madras,” Mysore,*
Lahore,? Orissa,!¢ Patnal!l and Rajasthan 12

86.19. Tt seems to us that having regard to the fluctuation of views on the
subject. it is desirable to restate the position in positive terms in the section,
the point being one of a recurring nature and of practical importance. Both
lIogic and common sense require that there should be no bar against a party
relying on the evidence of a “hostile” witness. Circumstances of the case may
throw doubt on the veracity of the entire evidence. But there should be no

general prohibition.
1V. RECOMMENDATION

86.20. Tn the light of the above discussion, we recommend the addition of
the following sub-section in section 154"—

“(2) Nothing in this section shall disentitle the party so permitted to
rely on any part of the evidence of such witness.”.

Faulkner v. Brine, (1958} 1 F & F 154,

1Profulla Kumar, ALR. 1931 Cal. 401 (FB).

Babu Rum v. Emperor, ALR. 1937 All, 754,

Shridher Mahadeo v. Emperor, ALR. 1935 Bom. 36 (D.B).

SRomesh Chandra Das .v. Natlonal Tobgeco Co., ALR, 1940 Cal, 536.
8in re Kalu Singh, A1R. 1964 M. P. 30,

T Ammathayarammal v. Officlal Assignee, ALR, 1933 Madras 137,
Sivaramamurthi v. Angodo Songanno, A.LR. 1969 Mysore 137.

*1glal Din v. Nawab, ALR. 1941 Lah. 55,

wpyurushotiam Das v. Chakradhar Naik, A LR. 1953 Orr, 19,
UEmperor V. Karadhan, ALR. 1933 Pat. 517

UNgnd Kishore v. Brij Behari, ALR. 1955 Raj. 65.

UPresent section 154 bo re-numbered as sub-section (1),

Later High Court
cases,

Need for amend-
ment.
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IMPEACHMENT OF CREDIT OF WITNESSES — SECTION 15§
I. INTRODUCTORY '

87.1. In connection with the assessment of the weight of the evidence of
witnesses, we have go far been concerned with the questions that can be put
to the witnesses themselves, either on relevant matters or on matters effecting
their credit. There is, however, scope for another mode of impeaching the credit
of witnesses. In certain cases, one witness may be allowed to testify directly as
to the character of another witness or of the prosecutrix. Tn this sense, the
credit of a witness can itself be made the subject-matter of evidence. This is
possible under section 155, which deals with impeaching the credit of witnesses
by independent evidence.

Section 155 shows that cross-examination is not the only mode of im-
peaching the credit of a witness, and the credit can also be impeached by
giving independent evidence, e.g., testimony of other witnesses, There is no
specific provision in any section about the impeackiment of credit by contradic-
tion of facts stated by a witness which are relevant to the issue, and this raised
some doubt in a Bombay case as to whether the law in the Evidence Act s
co-extensive with the law in BEngland! But, under section 5, evidence may
always be given of the existence or non-existence of any fact in issue or fact
relevant to the issue. So, when the facts stated by a witness are relevant to
the issue, independent evidence may always be given to contradict them. Or,
when the questions put to a witness in cross-examination for discrediting him
relate to facts directly relevant to the matters in issue, his answers may be
contradicted ?

Such contradictory evidence is really disproving the testimony of the
witness on 2 fact material to the issue by offering counter-evidence, although it
is in a sense impeaching his credit in an indirect manner. As observed by
Field, “the Bvidence Act assumes that where the facts are relevant, evidence
may be given to contradict.” Of course, section 155 does not say that it is
confined to impeachment of one witness by the evidence of another witness. But
most cases nnder the section are of this type where—to use the pharaseology
of the Explanation to section 155,—one witness declares another to be un-
worthy of credit,

Extrinsic evidence — to use a convenient phrase — is admissible to impeach
the credit of the witness. Thus, ¥ witness A has given evidence, .witness B
can give evidence to show that A is unworthy of credit. Theoretically, this
could be an infinite process, but in practice it is not so.

The Act does not contain, at present, any provision for confirming or re-
establishing the credit of the witness — a matter which falls outside section 155,

87.2. At this stage, it may be convenient to enumerate the various modes
of impeaching the credit of witnesses. The credit of a witness may be im-

peached —
(a) by cross-examination, (that is, by eliciting, from the witness himself.

facts disparaging to him);

1See the observation in R. v. Sakharam. 11 BH.CR., 169
*Bection 155, illustration (c).
Woodroife.
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(b) by calling ofther witnesses to disprove his testimony on mi_!teriaf
points (the credit of a witness is indirectly impeached by evidence
disproving the facts which he has asserted);

{c) by contradiction on matters affecting credif, through other witness:
() by independent proof given by other witnesses as to character.

Iu section 155, we are concerned with (¢) and (d). According to that
sectiow, the credit of a wilness may be impeached in the following ways by the
adverse party, or, with the consent of the court, by the party who calls him:——

(1) By the evidence of persons who testify that they, from their know-
ledge of the witness, believe him, to be unworthy of credit;

(2} By proof that the witness has been bribed, or has accepted the offer
of a bribe, or has received avy other corrupt inducement to give his

evidence;

(3) By proof of former statements of the witness inconsisteny with any
part of his evidence which is liable to be contradicted;

(4) When a man is prosecuted for rape or any attempt to ravish, it
may be shown that the prosecutrix was of generally immoral

character.

According to the Explapation, a witness declaring another witness o be
upwoithy of credit may not, upon his examination-in-chief, give reasons for
his belief, but he may be asked his reasons in cross-examination, and the
amswers which he gives caobnot be contradicted, though, if they are false, he
may afterwards be charged with giving false evidence, _

Llustration {a) to the section presents these facts — A sues B for the price
of goods sold and delivered to B. C says that he delivered the goods to B.

Fvidence is offered to show that, on a previous occasion, he said that he
had not delivered the goods to B.
The evidence is admissible,
In Illustration (b), A is in(_iicated for the munder of B.
C says that B, when dying, declared that A had given B the wound
of which he died.
Evidence is offered to show thai, on a previoms occasion. C said that the
wound was not given by A or in his presence,
The evidence is admissible,
: Both the illustrations fall under clause (3) of section 155, as they deal with
contradiction of a witness or relevant facts.

81.3. It is desirable to point out that evidenmce of character under section
155 is concerned with the character of witness¢s and the prosecutrix.  Sections
‘52 and 155 deal with different matters. Section 52 prohibits character evidence
in regard to the subject-matter of the suit, whareas section 155 prescribes the
manner of impeaching the credit of a witness.! Sectiots 138, 140, 145, 146, 148
and 154 provide for impeaching the credit of a wiltness by cross-examination.
In particular, section 146 permits questions injuring the character of a. witness
1o be put to him in cross-examination. Section 155 lays down a different
method of discrediting a witness by allowing even independent evidence to be

adduced.
L\Guniake Husseniah v. Busetti Yerraiah, ALR. 1954, A, P. 39, 40,

Sections
and 155
guished.

szdiltitr-
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874. The importance of section 155 lies in this, that, by implication, it
restricts the evidence, which may be given (otherwise than in the exceptional
cases mentioned in section 153) to impeach a witness's credit, to that specified
in the section.

IL SECTION 155(1) to 155(4)

875. Of the circumstances which can be tendered in evidence to impeach
the credit of a witness wnder section 135, the first is “the evidemce of persons
who testify that they, from their knowledge of the witness, believe him .to be
unworthy of credit.” This is direct evidenoe as to the character of a witness.
A gquesuon that often arises in connection with such evidence of character of
& witness is; what kind of immoral character can be imputed o the witness uader
this head 7 To make the matter more concrete, the query js this — is it neces-
sary that the evidence should relate to some traig of character which may directly
affect the “veracity, accuracy or credibility” of the witness; or is it enough if
the irait tends to show any defect indicating moral turpitude of amy kinds?
1his question arises because of the wide word “credit” used in the clause. Does
it refer only to veracity and allied features or bas it a wider connotation ?

87.6. In England, the scope of evidence thaj can be tendered under the
corresponding rule is narrow. Article 146 of Stephen’s Diges; of the Law of
Evidence (12th ed., page 168) states the position thus‘— '

“Ihe credit of any witness may be impeached by the opposite parly,
by the evidence of persons who awear that they, from thew koowledge of
the witness, believe him to be unworthy of credit upon his Oath. Such
persons imay not, upon their examination in chief, give reasons for thein
beliei, bui they may be asked their reasons in cross-examination, and their
answers cannot be contradicted.”

‘Lhe words “ctedit upon his Qath” in the above formulation are in.iversally
undersiood as confined to veracity.

8%7,7. Although Stephen wrote a hundred years ago, this is substantially the
present posion, — with one addition, It would appear that now, in England,
medical evidence can be given 10 show certain facts of a medical nature relating
o the credibility of & witness, In Toohey v. Commissioner of Meiropolisas:
folice,” the accused were charged with assauliing a boy of sixieen with intent
10 rob him. The boy’s case wus that the accused had demanded money and
clgareltes, taken him up an alley and assaulted him in the vourse of searching
bim. ‘Lhe accused’s defence was that they bad found the boy in a state of
hysteria exacerbated by drink and were belping him home. At the trial, the
accused wished to call a police surgeon to testify to the fact that the boy was
in ac hysterical condition when brought to the police station, that he smelt of
drink, and that drink was liable io exacerbaic hysteria. They were, however,
not allowed to do so. The accused were convicied and the conviction was
allirmed by the Court of Cruminal Appeal. The conviction was, however,
quasned by the House of Lords. The surgeon's evidence was relevant to the
1ssue, because it assisted in the resolution of the question whether the alleged
assauli accounted for the hysieria, or whether the hysteria accounted for the
allegation of assault. The primary unportance of the decision of the House o}
Lords is that it sanctions the calling of a witness to impugn the re-liability of
ai opponent’s witness on medical grounds.'

‘Markby on Evidence, page 109.

sStephen's Digest, Articie 146, cited in R. v. Cunewardene, (1965) 2 All E. R. 290, 24

YTovhey v. Commissioner of Meiropoliian Policy, (1965) A. C. 595; (1963) 1 A.Il
B R, 500 (H. L)

*Croes, Evideace (1974), page 238.
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87.8. According to the theory of English law, evidence intended o impeach
credit should relate to gemeral repulation only and should not express the mere
opinion of the impeaching witness. It is not sufficient that the impeachiog
witness siould proiess merely to state what he has heard “others” say; for those
others may be but few. He must be able to state what is generaily said of
the person by those among whom he dwells, or by those with whom he is
chicly conversant; for, it is this only which constitutes his general reputation.

In practice, the question is generally shortened thus — “from your know-
ledge of the witness would you belicve him on his oath?™”

87.9. As regards the position in the United States, jt would appear that in
mosi jurisdicpions, at least in a direct atiack on the credibility of the wilness
the evidence uscd is designed to show ibe general propensity of the wiiness who
15 falsiied, “in effect, it is designed to show that the conscience of the witness
would not be disturbed if he is talsiped.”” “"['ruth and veracily” are the comumon
esis tor umpeaciung the wiiness. The Uniform Rules of Evidence limit inquiry
to homesty or veracuy of the witness. Although, in g few jurisdictions, general
moral characler 18 permitted as a means of impeachment, it would appear that
the trend pow is in the narrower durection, thére being a realisation of the
dangers of a broader test.*

87.10. in Calitornia, tor example, the sphere of admissibility under this
bead is somewhat parrow. 'Lhe Caliorma Evidence Code® provides, so far as
15 material, as follows:

“Section 787. Specific instances of conduct — Subject (o section 783,
evidence of specuiic insiances of his conduct relevapt only as tending fo
prove a irait of his character is inadmissible to atiack or support the
crediodity of a witness.

Section 788. Prior felony conviction—For the purpose of attacking the
credibility of a witness it may be shown by the ¢xaminauon of ihe witness
or by the record of e judgment that he has been convicted of a felony
uiless’s

(2) A pardon based on his innocence has been granted o the witness
by the jumsdiction m which he was convicied.

(b) A certificate of rehabilitation and pardon has been grauted to the
witness under the provisions of Chapter 3.5 {(commencing with section
43552.01) of Title 6 of Part 3 of the Penal Code,

\«¢) The accusatory pleading against the witness bas been dismissed undex
the provisions of Penal Code Section 1203.4, but this exception dogs
poi apply to any criminal trial where the witncss is bemg prosecuted
lur a subsequent offence.

(d) 1he conviction was under the laws of another jurisdiction and tbe
wituess has been relieved of the penalties and disabilities arising
trom the conviction pursuant to procedure substantially equivalent
to that referred to in subdivision (b) or (c).”

Woodrofie.

R, v. Brown, 1 CC.R. 70.

"Mason Ladd, “lmpeachment of Wnnesses (1966-67) 52 Cornell Law Quarlerly 238,
241,

iMason Ladd, “Impeachment of Witness” (1966-67) 52 Cornell Law Quartezly 239,
241, £. 0. 7.

sSections 787 and 738, California Evidence Code.

‘Emphasis supplied.

Section _ 155(1)—
position in US.A,

Poszition in
US.A.
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87.11, It seems to us on a consideration of the merits of the subject that it
‘would be desirable to clarify the scope of clause {1) and that it should be
confined to atiacks on veracity accuracy on credibility.”

87.12. This takes us to clavse (2) of section 155, which allows proof that
a witness has been bribed or has accepted an offer of a bribe or has received
other corrupt inducement, As (o the words “has accepted the offer of a bribe”,
it is to be noted that the clause was originally framed “has had the offer of
a bribe.”

The substitution was probably grounded® upon the ruling in the case of the
A#torney-General v. Hitchcock, where it was held that the fact that the witness
has accepted a bribe to testify may, if denied, be proved, but a bare admission
by the witness that he has been offered a bribe cannot; Pollock, C.B., remarking
that it was no disparagement to a man that a bribe is offered to him, though it
may be a disparagement to the person who makes the offer’

No further comments are needed on this clause.

87.13. Under clause (3), the witness may be impeached by proof of former
statements inConsistent with any part of his evidence which is liable to be con-
tradicted. Iustrations (a) and (b) to the section illustrate this clause.*

Some comments are called for as to the phrase ‘his evidence which js liable
to be contradicied’, which occurs in this clause. Some obscurity exists as to the
exact meaning of the words in question. It was observed by Wilson J. in a Cal-
cutia case’ that these words mean (evidence) “which is relevant to the issue™. On
the other band, Cunningham® raises the query whether these words do not refer to
any part of the evidence which relates to a fact in issve, or relevant fact, or which
falls within the exception to section 153. The latter interpretation appears to be
correct, for two reasons. First, the wording in section 155(3) is wide, “any part of
his evidence which is liable to be contradicted”, and, second, the two exceptions
to sections 153 lay down, in substance, that where a witness denies a previous
vonviction, or a fact impeaching has impartiality, he can be contradicted.

87.14. In our opinion it would be useful to insert a clarification adopting
the wider view of clause (3).

87.15. Here we may refer to a Supreme Court case’ relating to the admis-
sibility of tape recorded evidence in the election petition in respect of a presi-
dential election. The petitioners relied on some tape-recorded statement in order
to contradict a witness of the respondent. This was objected to by the counsel
for the respondent, on the ground that the tape-recorded conversation was not
admissible in evidence for contradicting the evidence of the witness. It was
urged by the counsel that under section 155(3) of the Evidence Act, before any
former statement can be put in evidence to impeach the credit of a witness, the
court must be satisfied that the previous statement is relevant to the matter in
issue, Qverruling this contention, the Supreme Court held that a previous siate-
ment, made by a person and recorded on tape, can be used not only to corroborale

ICE. recommendation as to section 146{1).

“Woodroffe,

3dttorney-General v. Hitcheock, (see discussion as to secuon 153).

See also Anup v. Kedarnath, (1925 30 C. W. N. 835. i

*Khadijah v. Abddol, (1889 LL.R. 17, Calcutta, 344, 346.

%Cunningham, Evidence, section 373, cited in Woodroffe & Amir Ali, Evidence (1959}
Vol. 3, page 1777.

M. Sri Rama Red~v v. Shri V. ¥V, Giri, ALR. 1971 8. C. 1162.
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the evidence given by the witness in court, but also to contradict the evidence given

before the court, as well as 10 test the veracity of the witness and also to impeach
his inipartiality.

87.16. The Supreme Court also held that the mterpretation placed by
Calcutiz High Court in (1890) LL.R. 17 Cal. 344 was not correct as o the words
“which is liable to be contradicted”. The court remarked that the evidence may
be given that the witness is unworthy of credit and this evidence may be of 2
general nature and may not be directly relevaat 10 the issue. The evidence may
also be regarding the receipt of bribe by the witness so that his statement cannot
be aciud upon. The previous statement recorded on tape must be considered to be
relevaut to the issue to impeach the credit of the witness by establishing that he
was making contradictory statements.

81.17. A question of procedure may be dealt with, Section 155(3) only lays
down that the credit of a witness may be impeached, inser alia, by “proof of former
statemeats inconsistent with any part of the evidence, which i¢ liable to be con-
tradicted”, but it does not lay down the manner in which the former statemient in
writing, when it is sought to be tendered in evidence for contradicting a witness,
is to be proved. That is provided in section 145. In other words, section 155 is
controlled by section 145 and is not independent of it'. As laid down by their
Lordships of the Privy Council in Bal Gangadhar Tilgk v- Shrinivas Pandit? and
in Jagrani Kunwar v. Durga Prasad®, if a party wanis to rely on a previous state-
ment, contained in a letter of a person who has gone into the witness-box, in
order to contradict him, it is the duty of such person to put that letter to the
party or the witness and to give him an opportunity to explain it.

~ We have dealt with this aspect under section 145, 'when considering its scope
in relution to oral statements. So far as section 155(3) is concerned, it may be
useful to provide that it is subject to section 145,

81.18. Section 155(4) provides that when a man-is. prosecuted for rape or an
attempt to ravish, it may be shown that the prosecutnx was of generally immoral
" character. : .

Such evidence means something more. than that itﬂcé.'n'be proved that she

has on specific occasions done acts which may be callqd immoral, Some meaning
must be given to the word ‘gencrally’, and it agpeats that the clause refers to
such evidence as that her general reputation was that of a prost.ltute or thdt she
bad the general repuiation of going about and commitung 1mm0ral acts with a
number of men'.

8719, It may be stated that the Act, as pn y ‘drafted, contained the
to]lowmg additional section on the subject of character “In trials for rape or
attempts to commit rape the fact that the woman on whom the alleged offence
was committed is a common prostitute or that her conducf was generally unchaste
ig relevant”. It was, howsver, thought unnecessary to rétain this ‘as a separate
wection®, and it was accordingly mcorporated with’ the “present one, In the case
now mentioncd evidence is receivable not so ‘much to ‘$hake the credit of the wit-
ness, as to show directly that the act in qucstion ha$ 0ot been committed. In
trials for rape or attempts to commit that crime, not only is evidence of general

Gopi Chand v. Emperor 1930 Lah. 491, 495, Coro S
2Bal Gangadhar Tilak v. Shrinivas Pandit A.IR 1915 PC. 7; 42: I.A 135, lL.R 39
Bom. 441 (P.C.) ol

Yagrani Kunwar v. Durga Prasad {1914y LLIR. 36 Al 193;; 41 IA 76 (.PC)
‘Mahid Ali v. Emperor ALLR. 1932, Cal. 523, UM il
'Woodroffe, : B YT e o
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bad character admissible under the first clause—"to show that the prosecutrix
oughF not to be believed upon her oath”, but aiso as proof that she is reputed
prostitute for it goes for towards raising an inference that she yielded willingly".

87.20. Evidence of the general immoral character of the prosecutrix is
admissible not only to show that she is unworthy of credit, but also on the question
of consent. In the American Case of People v. Johnsor?, the following observations

occur—
“It is ceriainly more probable that a woman who has done these things
voluntarily in the past would be much more likely to consent than that one
whose past reputation was without blemish and whose personal conduct could

not truthfully be assaulted”,

‘This does not, of course, mean that the bodily integrity of a woman is regard-
ed as any the less deserving of legal proiection because her character is suspicious.

The character is relevant only for deciding the question of fact— probability
of consent.

87.21. Apart from general characier, the prosecutrix may be cross-cxamined
as o other imumoral acis with the prisoner and if she denies these, such immoral
acts may be independently proved’. This is because they are relevant facis as
indicating consent. ln England} on the other hand, winle the prosecutnix may
be cross-cxamumned as to immoral acts as to other men (as shaking her credit) yet
it she denies thein, witnesses cannot be called to contradict her. ‘[his is because
the guestion this time is reievant only o her credit as a witness.

87.22. Section 153, in its opening lines, speaks of the credit of a “witness”,
But, oo the other hand, clause (4) is defective 1n (he sense that while clauses (i),
{2) and (3) begin with the words “by evidence™ or “'by prooi”, clause (4) does not
so begin. 1t would, in our view, be better to make the matter clearer by putting

clause (4} also as a branch of section 155.

8723. We have disposed of the four clauses of section 155 as it oow
stands. It rewaiuns now to consider one point which does not concern any
particuiar clause of the section, but is relevant to the entire section. Lhis point
arises because since section 155 spesks of impeaching the credit of a “witness™.
Lutesally, it way become applicable also to the accused who offers msclt as &
witness. So far as cross-examingtion of the accused on matters in issue is concern-
ed, the maiter will be taken care by the relevant carlier sections, in regard to which
we have made suitable recommendations for dealing with the problem of the accus-
ed as a wiiness', The question how far his character can be atiacked under section
155, by independent evidence, bowevet, still remains since it falls outside sections
132 and 148. When the credit of an accused-witness is attacked under section
15>, the dapger arises that not only his credibility as a witness (in the restricted
sense) would be altacked, but also there may be a certain amount of mental harass-
meni und a likelihood of prejudice by such cross-examination, if it is allowed with-
out some qualificaion. We have discussed the relevant aspects under section
148, and stressed the need for special provisions, It seems to us that the best

[ T—

Woodroffe.

tPeople v. Johnson, (1893) 106 California 289, cited by Sarker.
‘Emphasis added,

Phipson, Manual (1972), page 288.

Ma) R. v. Riley, (188T) 18 QB.D. 481.

(b) R. v. Basher, {1969) 1 W.L.R. 190.

$Seq ditcussion a3 to sections 132 and 148, supra.
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¢ourse would be 0 create, in section 155 also, a separate provision substantially
on the same lines as we have recommended in relation to section 148 as regards
the cross-examination of the accused on matters affecting his credit.

111, RECOMMENDATION

87.24. The result of the above discussion is that in regard to section 155,
the following amendments are desirable,—

(1) Clause (1) should be restricted to such matters as affect the credibility,
accuracy or veracity of the witness',

(i) Clause (3) should be made subject to section 145, in regard to the pro-
cedure? for coniradiction and the meaning of the expression “liable to
be contradicted” should also be clarified® in that clause.

(i) As regards the accused, a separate provision is recommended*
(iv) Clause (4) to bz put as a branch.

in the light of the above discussion, we recommend that section 155 should
ve 1evised as uader: —

“155. (1) The credit of a witness may be impeached in the following ways
by the adverse party, or, with the permission of the Court, by the party who
calls him:

(@) by the evidence of persons who, from their knowledge of the witness,
impeach his credibility, accuracy or veracity;

(b) by prool that the witness has been bribed, or has accepted the offer
of a bribe, or has received any other corrupt inducement, to give his
evidence,

(c) subject to the provisions of section 145, by proof of former statemenis
inconsisient with any part of his evidence which is liable to be con-
tradicted, that is to say, evidence on a fact in issue or a relevant fact
or evidence relating to any matier referred to in the First or Second
exception 1o section 153,

(d} where a man is prosecuted for the offence of rape or attempt to commit
rape, and the witness is the prosecutrix, by evidence showmg thay the
prosecutrix was of generally immoral character.

Explanation—A wilness declaring another witness to be uaworthy of
vredil may not, upon his examination-in-chief, give reasons for bis belief, but
be may be asked his reasons in cross-examination, and the answers which he
gives cannot be contradicted, though, if they are false, he may afterwards
be charged with giving false evidence,

155. (2) When an accused persou offers hinself as a withess in pursuance
of section 315 of the Code of Crimingl Procedure, 1973, another witness shall
not be asked any question tending to show that the accused has cmumitted or

Para, 87.11, supra,
*Para. 87.17, supra.
‘Para. 87.14, supra.
‘Para. 87.24, supra.

Amendments
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been convicted or been charged with any offence other than that with which
he is then charged, or that he is of bad character, unless—

(i) the proof that he has committed or been convicted of such other offence
is relevant to a matter in issue; or :

(ii}y he has personally or by his legal practitioner asked questions of the
witness for the prosecution with a view to establishing his own good
character, or has given evidence of his good character; or

(iii) the nature or conduct of the defence is such as to involve imputations
on the character of the prosecutor or the witnesses for the prosecution,
provided the leave of the court is obtained for asking the particular
guestion; or

(iv) he has given evidence against any other person charged with the same
offence.



CHAPTER 88

CORROBORATIVE EVIDENCE AND RE-ESTABLISHING CREDIT —
SECTIONS 156-157 AND PROPOSED SECTION 157A

SECTION 156

88.1. In the Chapiers immediately preceding, the discussion was mainly
concerned with impeaching the credit of witnesses by various modes, When the
cerdit of a witness is impeached or likely 1o be impeached, the question arises of
corroboration of the witness and re-establishing his eredit. When the testimony of
a witness is contradicted by his previous inconsistent statements, it mav become
necessary to give evidence in rebuttal and to counter-act the damaging effect of his
inconsistent statements. ¥f contradiction is important from the point of view of
the adverse party, confirmation of the credit of the witness is equally important
from the point of view of the party calling the witness,

88.2. Any pood advocate would know where there is need for corroboration
of the evidence of a particular witness, Tn such a case, corroboration is a matter
of tactics. But the situation mav be one where corroboration is required by a
mandatory provision of law  Under section 34. for example, entries in books

Significance.

Need.

of account regularly kept in the course of business, are relevant whenever they

refer to a matter in which the Court has to inquire, but soch statements shall not
alone be sufficient to charge a person with Hability. ‘The need for corrohoration is
ohvious. Tn the ahsence of mandatory legal provisions. there may vet be rules
which require corroboration as a matter of prudence. Finally, even where neither
law nor prudence necessitates the introduction of corroborative evidence, a party
may. as a matter of strategy, consider it desirable that the evidence of a particular
witness may be corroborated to increase its persuasive force.

88.3. Comrnborative evidence of a fact, then, is that which confirms or sup-
ports other evidence of the same fact®. As a general rule, evidence does not need
the support of corroborative evidence, and the court may act upon the uncorroborat-
ed evidence of nne witness, even if that means disregarding more than one oppos-
ing witness®. There are, however, several excepﬂons to this general rule, where
corroboration is required.

88.4. Corroboration of a witness’s evidence may be found in the evidence
of another witness. Although this is the commonest kind of corroboration, it is
- not the only kind; and where the law requires corroboration it does -not usually
specify this, or indeed any other, kind. A document or thing may supply corro-
boration, and so may the evidence,! or the condugt out of court, of the . person
against whom the corroboration is required such as a confession by him? Qr__ﬁhe
telling of lies about the matter’, or his similar conduct on other occasions® or even
his silence when the gist of the evidence is repeated in his presence. where such
silence can be construed as an admission’, . e

'Phipson, Manual of Law of Bvidence {1972), page‘:246.

*Phipson, Manual of Law of Evidence (1972), page 246. !

3R. v. Brown, (1911} 6 Cr., App R. 14’1 R.-v. Dosst, (1918} 13 Cr. App. R. 158, 162,
‘R, v. Hook, (1858} Dears, & B. 606 R. v. Arnold; (194%) W. N. 184.

8Credland v. Knowler, (1951} 35 Cr. App. R 48 ; Corfield-v. Hodgson. (1966) 1 WLR.

‘Ante, page 63.
TAnte, page 168,
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The essence of corroboration is that it must confirm, in some material parti-
culars, the evidence standing in need of corroboration.

88.5. The Act deals with two fypes of corroboration evidence. The ques-
tions which can be put to a witness whom it is intended to corrobarate a3 regards
any relevant fact, are the subject matter of section 156. The nature of evidence
that may he given to corroborate the testimony of a witness is dealt with in section
157.

According to section 156, when a witness whom it is intended fo corroborate
gives evidence of any relevant fact, he may he questioned as to any other circum-
stances which he observed at or near to the time or place at which such relevant
fact occurred. if the Court is of opinion that the ¢ircumstances, if proved wounld
corroborate the testimony of the witness as to the relevant fact which he testiffes.

According to the illustration to the section, an accomplice gives an account
of a robberv in which he tonk part. He describes various incidents unconnected
with the robbery which oecurred on his way to and from the place where it was
committed. Tndependent evidence of these facts may be given in order to corro-
borate his evidence as to the robbery itself.

88.6. Section 156 provides for the admission of evidence given for purposes
not of proving a directlv relevant fact, but of confirming the truthfulness of a
witness. Omne of the best methods to check this is to ascertain the accuracy of his
evidence ac to surrounding circumstances though they are not immediatelv con-
nected with the relevant fact. Provision for this is made in the section which is the
reverse of the nrocess of contradiction. Contradiction impeaches the credit. while
corrohoration confirms it. Tn fact, corroboration under section 156. or rather.
ouestions tendine te corrobnrate his evidence, is not the only method of confirm-
ing the truthfulness of a witness. However, so far as section 156 is concerned. its
utilitv lies in this. that, in order to prepare the ground for corroboration_ it is
necessary to elicit the surrounding circumstances in the first instance from the
witness himself, and it is for this purpose that the section makes a provision®.

88.7. There i3 often no better way of proving the truthfulness of a witnes
than by ascertaining the accuracy of his evidence as to surrounding circumstances.
thoueh thev are not so immediately connected with the facts of the case as to be
in themselves relevant!, While. on the one hand, important corroboration mav
be given in the case of truthful witness, & valuable field for cross-examination and
exposure is afforded in the case of a false witness. In order to prepare the sround
for the corroboration of a witness, it is necessary to elicit these surrounding cir-
cumstances in the first instance from the witness himself. and for this the seetion

" makes a provision®.

88.8. The princinle of the section hardly needs any change, but a minor
point should be mentioned. The mention of 2 “relevant fact” in section 156
snggests a query whether the principle should not apply to facts in issue also,
since section 5 makes a distinction between the two—apart from the fact that
the two expressions are separately defined. Tt is desirable that opportunity
should be taken of adding the expression of “fact in issue” before the words
“relevant fact” in section 156. :

ICunningham, BEvidence, Commentary on section 156, cited by Woodroffe.
TField.
unningham, Bvidence, section 156, page 316,
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SECTION 157

88.9. According to section 157, in order to corroborate the testimony of a
witness, any former statement made by such witness relating to the same fact,
at or about the time when the fact took place. or before any authority legally
competent to investigate the fact, may be proved.

Such statements were admissible before the Act,! and this section and sub-
sequent decisions? apply the same principle.

88.10. Tn effect, section 157 declares evidence of certain facts to be admis-
sible ; and if the section had not been inserted, what we have said of section
156 would apply and, the Judge wonld have had to determine the relevancy of
these facts. by reference to sections 7 and 11, and he might perhaps hawe been
influenced by the practice in England, which has been against the admission of
such evidence®. It is not incumbent on a party to give corroborative evidence
of statements chalienged by the other party4 However, where the witnesses
for the prosecution were proved to be untruthful in the greater part of their
evidence, it would be dangerous to convict on the residue unless it was cor-
roborated® ".

88.11. To express the principle underlying section 157 in different terms,
prior statements otherwise inadmissible by virtue of the rle against hearsay
are let in to lend credibility, particularly to rebut any suggestion of recent fa-
brication. If the hearsay rule is strictly applied, it would not be permissible
to admit prior statements. But when questions of credibility arise, certain
aspects assumie importance, and a lmited exception is made. Even then, the
prior statements are not substantive evidence. So far as the aspect of hearsay is

concerned, however, it is proper to point cut that even though the previous,

statements was not made before the Court on oath and the declarant was not
subject to cross-examination, the previous statement is admissible to rebut the
doctrine of recent invention. If it is suggested that the witness has recently
invented the story, it is permissible to prove, in rebuttal of the suggestion, that
he told the same story at a time more nearly contemporaneous with the evi-
dence to which he is now deposing. Such evidance, however, goes only to cor-
roborate and should not be used as evidence of the truth of the fact stated.’.

88.12. Of course, the mere fact that a man had, on 2 previous occasion,
made the same assertion as the present does mot necessarily add to its truth-
fulness. One may persistently adhere to falsehood once uttered, if there is a
motiva for it. However, comsistency could be a ground for belief in the vera-
city of the witness and it had long been the practice in India to treat it as cor-
roborative evidence. This practice is illustrated by a number of judicial deci-
gion before the Act. The previous practice and statwtory provisions have been
simplified and reproduced ir section 157.

See
(a) R, v. Bishonath Pal, (1869} 12 W. R. Cr. 3;
{v) R. v. Bissen Nath, (1867) 7 W. R. Cr. 31,
¥a) Muthukumaraswami Pillai v. R., (1912} LL.R, 35 Mad. 397;
(b) Massamat Naina Koer v. Gobardhan Singh, ALR. 1919 Pat. 352 (Admissibility
of entries).
*Cunningham, BEvidence, section 156, and Markby, Evidence, pages 109-110, cited in
Woaodroffe. :
sMarkby, Bvidence, 109, 110.
SMoulvia Mahonted HNeramull Hug v. Wilkle, (19077 11 CW.N. 946.
0 ari Krishna v. R., (1915 42 Cal. 734 ; see R. v. Babar AN Gazi, TLR, 242 Cal. 789,
{Corroboration of confession of co-accused).
TNominal Defendant v. Clements, 104 Commonwealth Law Reports 476, 483, 495,

Section 157.

Effect.

Principle.
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88.13. The fact that a previous statement is admissible under section 157
as corroborative evidence does not. of course, mean that the provisions of any
other section under which it may be relevant are excluded. For example, a
statement by a giil, alleging that she was raped, if made immediately after the
rape, becomes relevant under section 8, as showing the conduct of the victim of
an alleged offence, which conduct is influenced by a fact in issue. The situation
is expressly dealt with in section 8, illustration (j). The ounly refinement which
may be mentioned here is that while a statement not in the nature of a com-
plaint is ouvtside section 8. it is within section 157:

“The distinction is of importance ; because while a complaint is always
relevant, a statement not amounting to a complaint will only be relevant
under particular circumstances, for example, if it amounts to a dying -de-
claration or can be used as corroborative evidence.” -2

88.14. What becomes admissible under section 157 is not substantive evi-
dence. The noint became important in one of the earlied Calcuita case®. X was
tried for and convicted of an:offence, and the depositions of witness given in a
previous trigl of Y. Z and others, charged with having been encaged in the
same offence, were used against X. Tn the trial of X. the witnesses merely -
said : “I gave evidence before in this court and that evidence is true”. - Com-
menting on this procedure, the High Court had to point out that the proper
procedure was to examine the witness a fresh in the trial of X. using the de-
positions containing ‘their statements in the earlier trial as corroborating the
testimony given in the present trial.

88.15, Tt is of interest to note that section 157 departs from the common
law rule. In England, corroboration must be by independent testimony and so
no corroboration is afforded by mere reiteration by the same witness.  The
theory is that if it were otherwise. a liar could corroborate his lies merely by
repeating them. Evidence of his conduct ‘or statements made out of court may
be used aeainst him if they amount to admissions! but not to confirm his evi.
dence, for otherwise: “every man, if hc was in difficulty ............ wonld make
declarations - for himself.’

Ag Hewirt L. C. 7. observed™“Tn order that evidence may amount to
corraboration, it must be egtranecus to the witness to be corroborated.”

88.16. Thus, in Enagland, previous statements are not, at common  law,
admissible. . Even in: criminal cases sinvolving sexual offences, a mere complaint
it not admissible, though conduct accomnamed by complaint would be admis-
sible. Thus. it was held on.a charge of sexual attack upon a young girl that
her complaint d4g. not. cerroboratwe evidence on the charge, but her dlstressed
condition is® This distinction assumes importance in the light of the general
rule in Fngland. namely, that on a charge of rape and similar offences, it is-
the practice to instruct the jury that it is unsafe to base the charge upon  an
uncorroborated testimony of the vigtim.

Norton, Evidence, page 114, cited in Woodroffe.

2See nlso Ganga Dhar v. R.. (1915 LLR. 43 Cal. 173.

SR v. Risho Nath, (1869) 12 Weekly Reports Criminal 13.

“Phipson, Manual of Bvidence (f1973), page 168.

Slones v. South Eastern & Chatham Ry., (1918) 87 L. I. X. B. 775; Corke v. Corke &
Caoke. (1958) p. 93; R. v, Beadle, (1958) Crim. L. R. 44,

9R. v. Hardy, (1794) 24 How. St. Tr: 199 (per Eyre C. J).
1R, v. Whitehead, (1929)1 X, B. 99, 102 (per Hewart, L. C. I
Redpath, (1962} Crimina_! Law Rmew 491,
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88.17. The principal object of the prohibition against corroboration by prior
slatement was to prevent the manufacture of self-serving evidence by a party
witness and to preveat interruption by collateral issues and superflnons matters.
Technically, then, there being no common law exception in general, a previous
statement made by a person, including a self-serving statement by a party wit-
pess, would fall within the rule against hearsay. This rule has been changed
in regard to Civil Evidence Act! which provides that any statement made by a
wittess shall, if the leave of the court is obtained, be admissible as evidence
of any facts stated therein of which direct oral evidence by him would be ad-

missible.

88.18. What we have stated above as to the common law was, of course,
subject te certain exceptions meant for special situations even at common law,
Chief amongst such cxceptions ®* ? were previous consistent statements admis-
sible as par of the res gestee; also, previous statements sometimes regarded as
admissible where it was suggested in cross-examination that the witness has
recently been won nover and, in cerfain cases, pre-trial identifications by witness.*

In England, the fact that a witness had made a previous statement similar
to a witness’s testimony in court was formerly admissible to confirm hig testi-
mony® later, but such evidence became inadmissible at common law. There
were exceptions where-under previous staterments were receivable to show that
the wilness is consistent with himself,—but this was only in specified cases,—e g
where the witness is charged with having recently fabricated the storyf There
was also an exception as to sexual offences,

A change was made in the law by the Evidence Act, 1938 which provided
that in any civil proceeding where direct oral evidence of a fact would be ad-
missible, any statement made by a person in a document and tending to esta-
blish that fact shall be admissible as evidence of that fact under certain con-
dittons”. The Civil Evidence Act, 1968 has now extended this to include former
oral statements also. Section 3(1) of the Act of 1968 further lays down that
where for the purpose of rebutting a suggestion of fabrication a previous con-
sistent statement has been proved, it shall be admissible as evidence of the fact
stated.

88.19. Even at common law, an exception is provided in England by the
rule that complaints in sexual cases are sometimes admissible to show consis-
tency between the complainant’s conduct and her testimony? Although the
admission of such evidence may well enhance her evidence and make it more
credible, nevertheless, in such cases, corroboration of the complainant’s evi-
dene is always required, and evidence of complainant will not be reckoned as
such, because it does not come from some independent source.?

88.20. Tt should also be stated that in England, by a recent statutory provi-
sion.”® a previous statement of a witness, if proved, is to be evidence of the facts
stated in certain cases, as already stated. The provision is quoted below—

“Witness's previous statement, if proved, to be evidence of facts stated.”

1Bection 2(1), Civil Evidence Act, 1968.

Cox v. General Medical Council, (1960) 3 All. E, R. 225. .
INominal Defendant v. Clemenss, (1951 104 Commonwealth Law Reports 476.
iSee (1968) Cambridge Law Journal, 64.

$Lutterell v. Reynell, (1670) 1 Mad. 252, 283

*R.v. Coll. 24 LR, Ir, 522.

See Bhogilal v. §. ALR. 1959 5.C. 356,

Phipson, Manual of Evidence {1972), page 45

%a} R. v. Christie, (1914) AC. 545;

(h) R. v. Whitehead, (1929) 1 Q.B, 99.

®Section 3, Civil Evidence Act, 1968 (C. 64).

54—131 LAD/ND{77

Excepticons at
common law.

Complaints,

Statytory  provi-
sion.
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3. (1) Where in any civil proceedings—

{a) a previous inconsistent or contradictory statement made by a person
called as a witness in those proceedings is proved by virtue of sec-
tions 3, 4 or 5 of the Criminal Procedure Act, 1865; or

(b) a previous statement made by a person called as aforesaid is proved
for the purpose of rebutting a suggestion that his evidence has been
fabricated,

that statement shall, by virtue of this subsection, be admissible as evi-
dence of any fact stated therein of which direct oral evidence by him would
be admissible.

() Nothing in this Act shalt affect any of the rules of law relating to
the circumstances in which, where a person called as a witness in any
civil proceedings in cross-examination on a document used by him to re-
fresh his memory. that document may be made evidence in those proce-
edings ;: and where a document or any part of a document iz received in
evidence in any such proceedings by virtue of any such rule of law, any
statement made in that document or part by the person using the document
to refresh his memory shall by virtue of this sub-section be admissible as
evidence of any fact stated thersin of which direct oral evidence by him
would be admissible.”

8821, Tt was argued at common law that by offering a witness, a party is
held to recommend him as worthy of credence, and warranting his veracity,
corroboration is not permitted!, that former statements are no proof that
entirely different statements may not have been made at other times and are
therefore no evidence of constaney ; that if the sworn statements are of doubt-
ful credibility those made without the sanction of an oath, or its equivalent,
cannot corroborate them? that a witness having given a contrary account,
although not upon oath, necessarily impeaches either his veracity or his me-
mory ; but his having asserted the same thing does not in general carry his
credibility further than, nor so far as, his oath® '

Section 157 in our Act, however, proceeds upon the principle that con-
sistency is a ground for belief in the witness’s veracity.*  Chief Baron Gilbert
was of opinion that the party who called a witness against whom contradictory
statements had been proved® might show that the witness had affirmed the
same thing before on other occasions, and that he was thercfore “consistent
with himself”.! ’

8822, The question of the use of prior statement of 2 non-party witnéss
has often arisen in the U. 8. A.

Wigmore, in his first edition, approved the “orthodox view”. In the later
editions, however, he said that “further reflection ......... has shown the persent
writer that the natural and cOrrect solution is the one set forth in the text
mbove™?

1Rest, Bvidence, 11th Ed., pp. 580, ete. cited in Woodroffe.

*Wharton, Evidence. 5. 570, cited in Woodroffe,

3Gtarkie, Evidence, 253, cited in Woodroffe,

‘(2) R. v. Malappa, 1 (1874 11 Bom. H.C.R. 196, 198:

(b) R. v. Repin Biswas, (1884} 1L.R. 10 Cal. 970, 973.

PThis is not necessary under the section.

Gilbert, Ev.. 135, 136, cited in Woodroffe.

TWismore, Evidence (3rd Ed). 1940, Vol. 3, article 1018, footnote 2 referred to In
Annual Survey of American Law (1963}, page 771,
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Wigmore’s final position’ as to inconsistent statements was tha* a witness's
prior inconsistent statement ought, on principle, to be admitted, not only to
discredit witness’s testimony, but also as “affirmative testimonial” evidence, be-
cause “by hypothesis the witness is present and subject to cross-examination”.
There are, howcver, certain  dangers involved if this view is adopted as was
noticed in the judgment in an American case discussed below.

88.23. In Comer v. State} the defendant was charged with carnal know-
fedge of his daughter. Called by the prosecution, the daughter denied having
sexual relations with her father. She admitted having given the prosecutor a
signed statement to the contrary, but she testified that it was not true. There
was no evidence of the crime, and her conviction was reversed. Although the
Attorney General urged the Supreme Court of Arkansas to overrule its eatlier
decisions adhering to the orthodox rule that a prior inconsistent stfement of
a non-party witness js without substantive value, the court declined to do so.
The court said that while it appreciated “the abstract logic of Wigmore’s argu-
ment ........ there are objections to adopting his reasoning in its entirety.”
Under such a rule, the court thought, “an entire accusation, such as a charge
ar rape, “could be fabricated merely by first having the prosecutrix emphatical-
ly deny the trith of the charge and by then calling apother witness to say that
the prosecutrix had made a contrary statement on some other occasion.”” More-
over, said the court, “we are not persuaded that the opportunity to cross-exa-
mine months or years later is equally as valuable or equally as effective as the
exercise of that privilege when the facts are much fresher in the memory &f
the witness”. Doubtless there are arguments both ways, but “when the argu-
ments are thus closely balanced, we think the advantage of certainty in the
law should tip the scales in favour of the rule of stare declsis”.

838.24. The Model Code of Evidence and the Uniform Rules of Evidence
both adopt Wigmore’s view. According to the Model Code? “Evidence of 2
Nearsay declaration is admissible if the judge finds that the defendant......... is
present and subject to cross-examination”, According to the Uniform Rules,
“Evidence of a statement which is made other-than by a witness while testifying
at the hearing, offered to prove the truth of the matter stated is hearsay evi-
dence and inadmissible except; (1) a statement previously made by a person
who is present at the hearing and available for cross-examination with respect
tn the statement and its subject-matter, provided the statement would be admis-
gible if made by declarant while testifying as a witness”* The Conference
Committee commented as follows on this Uniform rule- '

“When sentiment is laid aside there is little basis for objection to this

enlightened modification of the rule against hearsay™.

88.25. By statutory provisions in the 1L.S.A. prior consistent statements are
.admitted in many jurisdictions. The following is a typical set of provisions®
.qxtracted from the California Evidence Code:

“S. 1236, Prior consistent statement
_vidence of a statement previously made by a witness is not made in-
. Fdmissible by the hearsay rule if the statement is consistent with his testi-
mony at the hearing and is offered in compliance with section 791.

IWigmore, Evidence (3rd Ed), 1940, Vol. 3, article 1018, referred to in Atnval Survey

of American Law (1953), page 771,
Womer V. States, 257 8. W. 2nd 564 (Ark. 1953) noted in Annual Survey of American

Law (1953), page 772.
Model Code of Evidence (1942). Rule 503(b).
“Uniforms Rules of Bvidence (1963), Rule 63(1).
¥Wactions 791 and 1236, California Evidence Code.

Model Code,

Californizg Code,
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“S. 791, Prior consistent statement of witness. Evidence of a statement
previously made by a witness that is consistent with his testimony at the hear-
ing is inadmissible to support his credibility unless it is offered after:

{a) Evidence of a statement made by him that is inconsistent with any part
of his testimony at the hearing has been admitted for the purpose of
attacking his credibility, and the statement was made before the
alleped inconsistent statement; or

(b} An express or implied charge has been made that his testimony at the
hearing is recently fabricated or is influenced by bias or other improper
motive, and the statement was made before the bias, notice for fabrica-
tion, or other improper motive is alleged to have arisen.”

88.26. Tt may now be convenient to refer to a few judicial decisions in India
which illustrate the application of section 157 and its wide scope. We first refer
to the judgment of the Supreme Court in Ram Ratan'. On 8th May, 1959, shortly
before 3 p.m., while the grain of Sawanram was being weighed for sale at the shop
of Roopra, the three appellants and two others (armed with guns) cama up. One
of the appellants Ram Ratan fired at Bhimsen, Hansraj fired at Jawanram, and
Maniram also fired at Jawanram. Bhimsen died on the spot, and
Jawanram and Lakhiram were injured. Thereafter. all the assailants ran away.
Roopram had shut up his shop when the incident took place and he came out
only when every thing was over. Jawanram asked him to send a telegram to the
police station and told him the names of the five assailants. Thereafter, Jawanram
started for the police station to make a report, but Ramsingh constable met him
on the way. Thereupon Jawanram made a complaint then and there. When
the complaint was being recorded, Rampratap (Jawanram’s son) also turned up.
The three appellants were tried and convicted by the Sessions Court, and then by
the High Court. They came in appeal to the Supreme Court.

Contention of the counsel on behalf of the appellants was that the appelants
had been implicated on account of enmity. The statement of Roopram was not
admissible under sections 6 and 157. The solitary evidence of Jawanram was
insnfficient for conviction. Statements of T.ekhram and Rampratap were not

reliable,

$8.27. The main question was whether the sfatements of Jawanram fto
Roopram were admissible or not under section 157, when deposed to by Roopram.
In the opinion of the Supreme Court, there are two things which are essential for
section 157 to applv. The first is that a witness should have given testimony with
respect to some fact. The second is that he should have made a statement earlier
with respect to the same fact at or about the time when the fact took place.

Tn this case, Jawanram had made the statement to Roopram, immedialtcly
after the incident to the affect that five persons (including the three appeltantsy
had attacked Bhimsen, Lekbram and himself. This was therefore a prior sta-te-
ment of Jawanram at or about the time when the fact took place. This prior
statement can be proved by the person (Roopram) to whom it was made and can
be used as corroboration for the evidence of Jawanram. Tt is not mecgssary..u
the admissibility of the statement of Roopram that Jawanram should a.lso. say,
in his testimony in court. that he told Roopram immediately after the incident,
the name of the five assailants. Of course, if Jawanram stated in the court that
he had made the statement to Roopram after the incident, that would add_go the

weight of the evidence of Roopram.

1Ram Ratan v. The State of Rajasthan, A1R. 1962 3.C. 424.
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Thus, the evidence of Roopram corroborated the statement of Jawanram in
two ways. Firsi, the incident took place in front of his shop, and secondly he
proved the statement of Jawanram as to the persons who took part in the inci-
dent. Thus, it corroborated the statement of Jawanram under section 157,
Therefore the evidence of Jawanram and Roopram was sufficient for conviction.

Apart from this, the evidence of Lekbram and Rampratap also added to the
weight of the prosecution case. Therefore, there was no force in the appeal.

88.28. In Radha Kishan,' the facts were as follows:—

In January, 1970, when Moju (victim) was returning home, Radhakishan
the (appellant) and Rathoria met him at about 8.00 p.m. Radhakishan told Moju
as to why he was flashing the torch light, Moju denied having done so. Then
Radhakishan caught hold of Moju and took out his dagger and inflicted certain
blows therewith on Moju. Afler that Moju was dragged upto the field where he
was covered with a “chadar” and was left.

Next day Bhaguta arnived ai the field. On his query, he (Moju) told him
that Radhakishan and Rathoria had beaten him. After some time bis (Moju's)
brother Madan also reached the spot. Moju informed him that Radhakishan
and Rathoria had beaten hun.

Rathoria had absconded and Radhakishan had been convicted.” This was
an appeal by him.

Contention of counsei on behali of the appellant was:

(1) In tbe F.LR., Madan stated that  Pharsi was used. In the trial court,
Moju said that a dagger was used.
(ii) The weapon of offence had not been recovered.
(ii) The trial court had relied on the solitary testimony of Moju.

* (iv) There was no independent witness of the locality.

©. 8829, The Court heid as follows: i
The victim, Moju lost his balance of mind, and it was difficuit for him to

judge precisely whether the weapon of offence was a knife or a dagger
or a pharsi. The discrepancy was of a minor nature, The prosecution
had succeeded in proving to the hilt that a sharp edged weapon was used by
Radbakishan. Therefore, there was no force in the first contention.
. As to the second point, the recovery simply furnished a corroborative piece
of evidence, and, where the direct and substantive evidence was available on the
fecord, then want of such recovery would not weaken the case.

A careful perusal of the statement of Moju showed that the specified por-

tions were not mntually inconsistent.

© §830. As to the admissibility of the statement of Madan under section 157,
it was ot necessary that the witness sought to be cormborated must also say in
the court in his testimony that he bad made the former statement to some one.
In the present case, Moju had said that he had narrated the incideat to his
hrother (Madan); that adds to the weight of the testimony of the person who
giive evidence in corroboration. '

So far as the question of local witness is concerned, it is every day experience
that there is a general reluctance on the part of villagers to appear a witnesses
and get themselves involve in a case. Apart from this, it does not injuriously

affect the facts of the case.
In the circumstances, the court found no force in the appeal.

\Radha Kishan v, The State, (1973) Cr. L. 1, 481,

-
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88.31. These decisions illustrate the significance and utility of the section,
and its wide scope. They do not necessitate any amendment of the section, But
we may refer to one point which requires consideration. This arises out of the
expression “Legally competent to investigate” used in the section. The term
“investigation” is, according to the Code of Criminal Procedure,” confined to
proceedings taken by the police or by any person other than a Magistrate who
is authorised in this behalf. The Supreme Court in H. N Rishbud's casét enu-
merated the following as steps which would normally fall within the scope of
“investigation™ :

(i) proceeding to the spot;
{il) ascertainment of facts and circumstances;

(iif) discovery and arrest of spspected offender:
{iv) collection of evidence.

The last mentioned step would include—

(a) examination of persons (and recording their statements, if thought fit);
and

{b) search of place; seizure or things; and
(c) formation of opinion as to whether the materials arc enough for sub-

mitting a charge sheet and filing a report before the Magistrate in
either case.

8832, The precise question that arises is whether a Magistrate, while
recording a statement of a witness before trial—i.e, during proceedings under sec-
tion 159 of the Code of Criminal Procedure, 1898, or under section 164 of that
Code or corresponding provision in the present Code-—can be said to be an autho-
rity “legally competeént o investigate the fact” within the meaning of section
157, Evidence Act.  That section requires (as a condition precedent to the ad-
missibility of a previous statement) that the previous statement should have been
made either before an anthority “legally competent to investigate the fact”, or
at or near the time when the fact to which the statement relates took place.

In spite of the limited definition of the term “investigation” in the Code’
the Supreme Court has, in one cese®, implicdly accorded a very mt?nded mean--
ing to the words “legally competent to investigate” as used in section 15?.. In
that case, a prosectution witness, after his examination-in-chief before the sessions
court was over, completely resiled in cross-examination. The point for considera-
tion was whether the statement made before the committing Magistrate could bs
availed of to corroborate the evidence in examination-in-chicf of the witness con-
cerned. The Supreme Court answered the question in the affirmative.

8833, In a Calcutta case’, the High Court held that a statement made by
a witness before a Magistrate at a test identification parade can be said to bave
been made to an authority legally competent to investigate. After a review of the
case-law, the High Court expressly held that the proceedings conducted by the
Magistrate for the purposes of identification would certainly be procgedings Py s
authority legally competent to investigate, and any statement made by a witness
to such authority can be used to corroborate his testimony in court.

iSection 2(b), Code of Crimina] Procedure, 1973—Definition of “investigation”.
3. N, Rishbud v. State of Delhki, ALR. 1955 5.C. 196, 201.

YPara, 88.31, supra.

iBhagwan v. Staie of Punjab, ALR. 1951 8.C. 314,

SSarju v. State of -West Bengal, (1961) 2 Cr. L. 1. 71 (Cal).
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88.34. It is clear that the holding of a test identification parade is & step
towards the colleciion of evidence, and is, as such, a part of the investigation
proceedings. But, in view of the limited definition of the ferm “investigation”
in the Code, the holding of such a parade by a Magistrate is not, speaking techni-
cally, “investigation” in terms of the definition in the Code. This position,
obviously, is anomalous. To cover the statements recorded under section 164
of the Code of Criminal Procedure or under other statutory provision by authori-
ties other than ihe police (¢.g. judicial Magistrates), an amendment of section 157
is desirable in view of the obscurity prevalent on the subject.

84.35. We, therefore, recommend that section 157 should be modified by a
suitable amendment to provide for the above matter. In brief-—ithis is not a draft
—the amendment should bring within the fold of the section authorities' which
are under law competeni to inguire into a fact or to record statements,

8$8.35A. The meaning of “corroboration” has been the subject-matter of
some controversy. In a Madras case’, the msjority regarded, section 157 as
applicable 10 section 114, illustration (b), so as 0 be available for corrobration
of an accomplice. But it is doubtful if it can legally amount to corroboration with-
in the meaning of illusiralion (b) to that section. It is possible to hgjd that the
prior statement of an accomplice is admissible, only for the purpose of showing
his consistency and as disproving a suggestion that it was recenily comcucied by
him. It would be dangerous o admit it to prove the truth of the evidence also.
This is likely to defeat the object of the rule requiring independent evidence by
way of corroboration. We may notc that we are recommending addition of the
test of independent evidence in section 114, illustration (b). The point will then
become academic. .

It would appear that the “corroborate” is used in two different senses in
section 114 and section 157. In the latter section, it is used to show the consis-
tency of the wiiness, and only indirectly to show veracity. In the former scction,
stronger and independent corroboration is required.

88.36. Ii should be noted that section 157 is confined to corroboration by
a prior statement of the very witness whom it is sought to corroborate. Witness
X cannot be corroborated by the pre-trial statement of & person Y—barring those
cases where the statement of Y becomes admissible under a special provision.
Barring such special provisions, the use of such extra-judicial statement or out-
of-court assertion would be excluded by the rule against hearsay, the maker of
the statement not being before the court. This aspect seems to have been over-
looked in an Orissa case. In that case, the wife, in defence to a suit for resti-
tution of conjugal rights, pieaded, inter alia, that the husband was impotent and
was guilty for crueity. The foliowing facts are taken from the judgment’—

- Recomnmendation
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“The wrial Court on evidence actepted both the pleas of the wife and

dismissed the suit. On the point of impotency the evidence of the wife also
gets some corroboration from the report of the doctor which reveals that the
husband had a small penis and the erection was negligible. Mr. Patnaik,
learned counsel for the appellant mainly contended that the doctor should
have been examined in the court and made available for cross-cxamination.
It is admitied by the appellant that he was examined by the doctor in the
presence of counsel for both sides. Though opportunities were given to the
partics no eflect was made by the appellant to summon the doctor as 8
witness. That being so; the request of the learned counsel to remand the
case for examination of the doctor cannot be allowed.

1H. N. Rishbud v. State of Delhi, ALR. 1965 5.C. 196, 20L
\2Wuthukumaraswarmd Pitlai v. King Emperor, (1912) 1L.R. 35 Mad. 397, 524,
sKhageswar Karna v. Adud Karnani, AJLR. 1967 Orissa 80, o
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“In any event, the doctor’s report, though itself appears not to be much
decisive, lends some support to the story of the wife that the appellant was
incapable of performing sexuval intercourse with her. That apart, the wife
also alleged that she was assaulted by the appellant when she made allega-
tion against the sorcerer who came to cure the husband of his impotency,
but attempted to outrage her modesty”,

With due respect, we may state that the report of the doctor was inadmis-
sible, for the reasons, stated above. It was not covered by either by section
157 or by any other provision.

88.36A. In the result, the only change required in section 157 is that already
indicated?.

SECTION 157A

88.36B. We have dealt with such provisions as exist on the subject of
corroboration. We shouid now refer to one matter in respect of which a com-
prehensive provision is desirable. We have in mind the need for a provision
regarding confirming the credit of a witness by independent evidence. At pre-
sent, such confirmafion can be made (i) by way of producing corroborative evi-
dence under sections 156-157, or (ii) by cross-examining the witness produced
to impeach the credibility, or (iii) by substantive evidence on the main issues.
There is, however, no coniprehensive provision permitting independent evidence
to be given for confirming the credit of a witness, though there is a provision for
impeaching credit. Curiously, section 158, which is limited to the very narrow
situation of a declaration or statemgnt made by a person who is now dead or
unavailable as a witness, does permit evidence to be given, inter alia, t0 con-
firm the credit of the declarant. But there is no mention in the Act as to con-
firming the credit of a witness who has actually appeared before the court. Of
course, confirmation is indirectly achieved when the witness stands the test of
cross-examination, but it appears to us that there should be a right to confirm
the credit of any witness who has given evidence in court. Since evidence im-
peaching the credit of a witness has been made the subject-matter of a specific
provision in section 155, it is appropriate that a corresponding provision shoyld
be made regarding confirmation. We believe that no elaborate discussion is
necessary to justify such a provision on the merits. If, for example, the credit
of a prosecution witness is impeached in cross-examination under section 146,
or by extrinsic evidence under section 155, fairmess requires that there should
be some machinery whereby the credit of the witness can be confirmed or-—to
‘use an expression often employed by academic writers—for “re-establishing™

his credibility.

88.37. This appears to be permissible in England. Phipson has, in his
Manual of the Law of Evidence?, stated that when the reputation of a witaess
for veracity of his evidence has been attached, his credit may be re-established
either by cross-examination of the impeaching witness or by general evidence
that the impeached witness is worthy of credif® or by general evidence that the
impeaching witness is unworthy of credit, that is, by general “recrimination”.

88.37A. In the US.A., according to Rule 20 of the Uniform Rules of E‘vi-
dence.* “Subject to rules 21 and 22, for the purpose of imparting_or su:opomng
the credibility of a witness, any party, including the party calling him, may

1See para. 8835, supra.

*Phipspn, Manual of Law of Evidence (1972), page 286.
Emphasis gupplied.

‘Rule 20, Uniforrmn Rules of Evidence.
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examine him and introduce extrinsic evidence comcerming any conduct by him
and any other matter relevant upou the issue of credibility”,

It is unnecessary to multiply legislative precedents, which are referred to
here only to illustrate the practical wiility of the suggested provision.

88.38. If the above reasoning is accepted. it would be appropriate to insert
a new section on the following lines, and we recommend that it should be in-

serted :

*157A. (1) Where the credit of a witness has been impeached by any
party, the adverse party may, notwithstgnding onything contained in section
153, in order to re-establish his credit, introduce evidence concerning his
accuracy, credibility or veracity or to show who he is and his position in
life.

(2) When a man is prosecuted for rape or an attempt to commit rape,
it may be shown that the prosecutrix was of generally good moral character.”

Recommendation
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CHapTER 89
CREDIT OF DECLARANTS OTHER THAN WITNESSES — SECTION 158

89.1. We have so far been discussing provisions whereunder the credit of
witnesses who give evidence in court can be impeached, or, in certain cases, con-
firmed. It was also necessary for the legislature to make a provision as to the
credit of persons who are not witnesses. It may be recalled that two important
scctions of the Act—sections 32 and 33—provide for the relevancy of certain
staternents made by certain persons in special circumstances, These state-
ments are made by persons who are now dead, or are not available to give evi-
dence and technically they are not “witnesses™, so that the provisions discuss-
ed so far as to impeaching credit do not apply to them. When such statements
become relevant, the credit of the persons who made the statements should be
subject to impeachment or confirmation in the same way as the credit of a wit-
ness who appears in court,

It is on this principle that section 158 provides that whenever any state-
ment relevant under section 32 or section 33 is proved, all m:tters may be prov-
ed eirther in order to contradict or to corroborate it, or in order to impeach or
confirm the credit of the person by whom it was made, which might bave been
proved if that person had been called as a witness and had denied upon cross-
examination the truth of the matter suggested.

The practical utility of this section is demonstrated by judicial decisions.
We shall refer to a few of them,

89.2, A Calcutta case' illustrates the aspect of confirmation. The deposi-
tion of a witness in a criminal case was, after his death, admilted in a subse~
quent civil suit under section 33, A witness under examipation was then asked
what information the deceased witness gave him soon after the occurrence, It
was held that the question was admissible under this section in order to corro-
borate the deposition of the deceased witness,

893, Two Lahore cases illustrate the aspect of contradiction and also the
fact that one has to read into the seckion certain other propositions,

Section 158, it was held, places a person whose statement has been used as
evidence under section 32 in the same category as a witness actually produced in
Court, for the purpose of contradicting his statement or corroborating him by 2
previous statement made by him, Therefore, a statement of A, admitted in evi~
dence under section 32, may be contradicted by the previous statement of A
made before the police officer during the investigation®. For the purpose of such
contradiction of A by his statement before the police officer during investigation,
A must be freated as a witness actoally produced in court, and it must further®
be assumed that his previous statement made before the police was put to him
in cross-examination as required by section 145.

894. Of course, the admissibility of a statement under section 158 is sub-
ject to any statutory provisions basTing the use of particular statements for spe-
cial reasons, Thus, it is not correct to say that a statement, otherwise falling

Fool Kissory ¥. Nobin Chunder, (1896) LL.R. 23 Cal, 441.
Wiamat Khan v. Emperor, AIR. 1930 Labh, 409, 413 (Jailal and Abdul Kadir, J1).
8Hari Ram v. Emperor, ALR. 1926 Lah, 122, 124 (Harrison & Jailal, J1.).
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under section 162 of the Code of Criminal Procedure, would become admissible
merely becanse it can be brought under section 158, Evidence Act. The provi-
siong of section 162, Criminal Procedure Code, are specific provisions on the
admissibility of statements made to the police. They confrol the general provi-
sions contained in section 158, Evidence Act!,

This objection does not, however, apply to the First Information Report.
In Amrit Lal v. Emperor.® it was suggested that list of property alleged to bave
been stolen, which is given to implement and complete the first information re-
port, may be referred to under section 158 and proved under sectiop 159,

The above discussion does not call for any amendment of the section.

Bhondu v, Rex, ALR. 1949 All, 364, 366-67.
3amrit Lal v. Emperor, ALR. 1533 Lah. 927, 990 (Coldstream J.).
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CHAPTER 9}

REFRESHING THE MEMORY OF WITNESS — SECTION 159 -

96.1. In order that the knowledge of a witness may be available to the
Coutt in its search for truth, the use of aids to memory is permitted by the law
and, in certain cases, the use of previous memoranda is also allowed, in substity-
tion for memory, under certain conditions. A witness may be honest and will-
ing to speak the truth, and may claim personal knowledge of facts, and yet he
may have no adequate present recoblection of facts, Hence the need for such
provisfon, ;

90.2, An important aid to exactness would be neglected if, buman memory
and inaccuracy being what they are. a witness cannot be at liberty to justify his
recollection to factg by reference to written memoranda concerning hire®. In the
interests of truth, it would be desirable, as was pointed out by Field J.? to re-
cognise the full benefit of the recollection of the witness as to the whole of the
facts. Writing is a more reliable means of preserving the truth than simple
memory. It is on these assumptions that witnesses are permitted to refresh
their memory by referring to certain writings, under specified circumstances,

This procedure is, of course, subject to certain safeguards—in particular,
the right to cross-examine the witness on the document so used and the require-
ment of the production of the document in court for the purpose.

90.3, We begin with section 159. Section 159 deals with refreshing the
memory of a witness. The section can be divided into two principal divisions,
namely, the portion dealing with witnesses in general and the portion dealing
with experts, In regard to witnesses in general, the first three paragraphs along-
with the proviso are relevant, while experts are dealt with in the fourth para-
graph. e

90.4. Under the first part of the section, a2 witness under examination may
refresh his memory by reference to three kinds of “writings”, namely— :

(a) any writing made by the witness himself at the time of the transac-
tion concerning which he is questioned or so soon afterwards that
the court considers it likely that the transaction was at that time fresh
in his memory;

{b} such writing made by any other person and read by the witness with-
in the period aforesaid-—in this case, the condition is that when he
read it, he knew it to be corfect; .

(¢) a copy of such document, with the permission of the court—in this
case, the condikion is that the court should be satisfied that there is
sufficient reason for non-production of the original,

Under the second part, an expert may refresh his memory by reference to
professional treatises.

90.5. This is the scheme of section 159. There-is also a provision in sec-
tion 160, for the use of a memorandum, where the witness has no present recol-
lection. The two sections deal with two different sitvations, though the differ-
ence may be rather subtle.

ICunningham, Evidence, page 377, cited by Woodroffe.
irhubbo, (1882) LL.R., 8 Cal. 742, 744, 745,
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90.6. Stricily speaking, in the case under section 159, the document is
resorted to in order “to revive a faded memory™, and the witness swears from
the actual recollection of the facts which the document evokes. In the situa-
tion in section 160, memory is not revived.

Section 159 deals with the present recollection, while section 160 deals with
the past recollection, “In scction 159, it is not the memorandum that is the evi-
dence. but the recollection of the witness.” On the other hand, in the case of
a writing admissible under section 160, the witness has no specific recollection
at the time when he gives evidence, but he gnarantees as correct the fact recorded
in the writing. The witness, after referring to the writing under section 160,
swears as to the fact, not because he remembers the fact, but because of his
confidence in the correctness of his record™

90.6A. Since the writing referred to under sections 159-160 would usually be
an extra judicial statement, an interesting debate seems to have taken place in
the U.S.A. on the question whether the situation where a previous statement or
memorandum is used as “past recollection recorded™ is or is not an cxception
to the rule against hearsay. Professor Morgan® is of the opinion that at least in
the situation where the witness has no independent recollection, theoretically,
the role against hearsay is violated-—though he does not question the wisdem
of the exception. “How can his prior identical ynsworn declaration be of equal
probative value with his present sworn and examined testimony?” Posing this
query, Professor Morgan points out that if the memorandum is received as evi-
dence of the unremembered matter contained in it, it cannot be on the ground

‘of refreshment of recollection. “If accepted at all, it must be as a substitute for

present memory, This means. in short, the reception in evidence of an extra
judicial statement as probative of the matter asserted in it. [If this is pot hear-
say, it comes perilously close to it.”

On the other hand, Judge Lockwood is of the view that the objection on

-the score of hearsay.is without foundation. “The recorded memory of the wit-

ness is thus as much a statement of that witness as to what he personally saw
or heard as is his present independent recollection of the same fact™. Since the
person who witnessed the event testifies to the accuracy of the memorandum as
made, that memorandum {s just as much direct and not heaTsay evidence as the
language of the witness when he testifies to his independent recollection of what
he saw.

So much as regards the theovetical aspects of the section; we now tum fo
some of the salient features of the section.

99.7. Tt is a condition precedent to the use of a record under section 159
that it must be contemporaneous. This is also the English law. Some of the
cases cited by Cross® may be mentioned. In Jones v. Stroud®, it was held that 2
witness could not refresh his memory from a copy made six months after the
original was brought into existence; but in Burrough v. Martin', a witness was al-
lowed to refresh his memory with regard to a voyage by reference to the ship’s

IGaodeve, Evidence, page 209, 213, cited by Woodroffe,

14bdul Salim v. Emperor, ALR. 1922 Cal. 107,

*Morgan, “Relation between Hearsay and Preserved Memory™ (1927) 40 Harvard Law
Review 709, 717, 718,

iKinsey v. Stare, (1937) 49 Arizona 201 (Supreme Court of Arizona).

%Cross, Evidence (1974), page 201,

Sfanes v. Stroud, (1825 2 C. & P. 196,

TBurrongh v. Martin, (1309) 2 Camp. 112; R. v. Longton, (1876) 2 QBD 296,
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Contemporaneity



Papers or books
that may be re-
ferred to  for re-
freshing.

Inadmissible  do-
cuments.

852

log book, the entries in which were compiled after the events to which they re-
lated. In R. v. Simmonds', notes made by customs officers at the first conveni-
ent opportunity after returning to their office from lengthy interviews wete held
to comply with the condition of contemporaneity, and the officers were permitted
to read them to the court. It was said to be a course constantly adopted by
police oﬁiccrs giving evidence of a long interview or series of interviews with
suspects; “our courts are not slaves to orality”™?

Thus, it is not possible to lay down any mathematically precise rule as to
how nearly contemporaneous with the fact recorded the memorandum must be.

The writing may have been made either by the witness himself, or by others,
provided in the latter case that it was read by him when the facts were fresh in
his memory and he knew the statement to be correct?

98.8. Thus, a solicitor may refer to his diary*, or an ordinary witness may
refer to a newspaper report read by him when the facts were fresh in his mind.*
An official shorthand writer may refer to his notes at trial, even though copies
of these may be privileged from production to a non-party who has sub-poena-
ed him*® And a workman’s time-book may be used to refresh the memory of
the cashier, who read it every fortnight, when paying the wages in aocordance
therewith.” A log-book kept by the mate of the ship and inspected by the cap-
tain a week afterwards, may be used to refresh the memory of either® So, de-
positions taken before a Magistrate or Coroner may be referred to at the trial,
either by the witness who signed.? or by the clerk who wrote them™ A person
who gives information about records which it was his duty to keep may look at
them to refresh his memory as to whether on a certain day they were kept ac-
curately, but in general, if the witness knew the fact only from his document,
record etc., the original document. record etc. must be put in the evidence, and

properly proved by other means®

90.9. Since the writing used for refreshing the memory is only an aid,
technical objection to its admissibility becomes immatetial. Tt seems to be

- settled in Fngland that a writing which is not legally admissible for wanf of

Inadmissible do-
cuments.

stamp or registration can still be used for refreshing the recollection, the assump-
tion being that what is evidence is still the oral evidence of the witness, and not -
the writing. On the same principle, a document rejected by reason of a rule
of procedure—for example, Order 13. Rule 2 of the Code of Civil Pmcedure,

1908—can still be used under section 159.®

90.10. This is illustrated by an English case.™ In an action for money Jént,
an insufficiently stamped promissory-note purporting to be signed by the de-
fendant and expressed to be given for the money lent was put into the hands
of the defendant by counsel for the plaintiff, for the purpose of refreshing his
memoty and obtaining from him an admission of the loan. It was held that the

1R. v. Simmonds, (1967 51 Cr. App. Rep. 316. 329.
*Cross, Bvidence (1974), page 203.
*R. v. Mills, R. v. Rose, (1962) 3 All. E. R. 288, 301.
‘R. v. Dexter, 19 Cox 360; R, v. Bass, (1953) 1 Q.B. 680,
SDyer v. Best, 4 H. & C. 189,
SJames v. James, ex rel 21st May, 1919, per Roche, J.
TR. v. Langron, 2 Q.B.ID. 296.
tdnderson v. Whallay, 3 C. & K. 54 Burrough v. Martin, 2 Camp. 112.
*R. v. Williams, 6 Cox. 343 ; Wood v. Cooper, 1 C. & K 645.
HR. v. Mann, 49 1. P, 743.
UR. v. Bryant and Dickson, (1946) 31 Cr, App. R. 146.
* BDeo v. Perkins, (1790) 3 T. R, 749.
Bliwanlal v. Neslmani, AIR. 1928 P. C. 80.
SBirchalyl v. Bullough, (1896) 1 Queen’s Bench 325,
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plaintiffs were entitled to use the note for that purpose. notwithstanding the pro-
vision of the Stahp Act that an instrument not duly stamped “shall not be given
in evidence or be available for any purpose whatever”.

It would. therefore, appear that in order to be useful for the purpose of re-
freshing the memory, a document need not be admissible as independent evi-
dence,

90.11. Refreshing the memory is not mandatory on the part of a witness. If
8 witness refuses to refresh his memory, he cannot be compelled to do so—al-
though such refusal may sometimes give rise to an adverse inference. In Jhaku
Mahton,' it was observed that “the Sessions Judge was not bound to compel the
witness 1o look at the so-called diary in order to refresh his memory™.

90.12. The subjects dealt with in sections 159-160 have received detailed
attention in the United States. We have already deferred? to the discussion in
that country as falling under the doctrine of “present recollection revived” (sec-
tion 159, or the doctrine of “past recollection recorded” (section 160)., The
Tatter doctrine comes into play when a witness is unable to sufficiently remem-
ber the circumstances of an event, which circumstances are described in a written
statement. The former doctrine permits the witness to refer to the writing for
the purpose of refreshing his recollection.

90.13. 1t may be noted that a case of complete loss of memory is outside
sections 159-160. English courts have not* had to deal with the problem of the
amnesiac or near amnesiac witness. But we may refer to a British Coumbian
case—R. v. Pitt* The accused was charged with attempt to murder her hus-
band, The accused was suffering from functional amnesia and said in court
that she could remember little of what happened. Her counsel then applied
for leave to have her hypnotised in court, a hypnotist having given evidence that
her memory might be refreshed by an hypnotic trance. The application was
granted, the accused giving her evidence after she had emerged f®m the trance.
The decision was partly based on the analogy of refreshment of memory, but re-
ference was also made to the unfairness of not allowing the accused *he benefit
of the latest medical techniques.

90.14, While the above discussion does not necessitate any changes of
substance in the section, certain points of drafting should be mentioned. For
the sake of facility of reading, it is, in our view, desirable to re-structure sec-
tion 159 by dealing, in one sub-section, with witnesses, and in another sub-sec-
tion, with experts. Incidentally, it has been held® that the word “writing” in
the section includes also printed matter. Tt appears to be desirable to replace
that word by “document”— an expression which is already used in the section
in regard to copjes and is wider than “writing”. That expression will cover,
for example, photographs.®

As regards experts, it may be uscful to allow reference to periodical litera-
ture which may not falt within “treatises™,

98.15. We therefore recommend the substitution of the following section in
‘place of section 15%—

haku Mahton, TLR, 8 Cal. 793.

Para. 90.6, supra.

¥ross, Evidence (1794), page 202.

‘R, v. Pitr, (1968} 68 D.L.R. (2d) 513. Cross, Evidence (1974), page 202.
Ram Chandra v. R, ATR. 1930 Lah. 371.

See section 3, “document™.
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REVISED SECTION 159

Refreshing  me- 159. (1) A witness may, while under examination, refresh bis memory by
mory- referring—

(a) to any document made by the witness himself at the time of the
transaction concerning which he is questioned, or so soon afterwards
that the Court considers it likely that the transaction was at that time
fresh in his memory;

(b} to any such document made by any other person, and read or seen
by the witness within the time aforesaid, if, when he read or saw
it, he knew it to be correct;

(c} with the permission of the Court, to a copy of such document; pro-
vided the Court be satisfied that there js sufficient reason for the
non-production of the original.

(2) An expert may refresh his memory by reference to professional treatises
or articles published in professional journals.



CHAPTER 921

LVIDENCE WITH REFERENCE TO PAST MEMORANDA—
SECTION 160

91.1. We have, in our discussion of section 159, drawn attention to the two Introductory.

kinds of use of prcvious memoranda, First, there is the process of vefreshing
one’s memary which is dealt with in section 159, and secondly there is the use
of a past memorandum even where there is no present recollection of the facts
recorded in the memorandum. The distinction between the two has been
already discussed. It is now time to deal in detail with the section relating o
the second situation, which reads as follows: —

“160. A witness may also testify to facts mentioned in any such
document as is mentioned in section 159, althongh he has no specific
recollection of the facts themselves, if he is sure that the facts were correcily
recorded in the document.”

The illustration takes the familiar case of a book-keeper. A book-keeper
may testify to facts recorded by him in books regularly kept in the course of
business. if he knows that the books were correctly kept, although he has
forgotten the particular transactions entered. '

91.2. According to Markby', section 160 deals with a case of the following
kinds,

“A, a grocer, sues B for the price of goods sold some time previously,
in small quantities, on a great many different occasions in fact, on an
ordinary running account. The shopman is called, who says that, though
he knows B to be a customer, he has no recollection of the particular

: transactions, but they are all contained in a book which he holds in his
! hand. The bock is not admissible in evidence. bui if the conditions as to
the writing and so forth of the entries in the book as stated in section 159
be satisfied, then under section 160 the witness may look at the book, and
.. if he is prepared to- state upon oath that the entries are correct, he may
¢  read them out of the book.”

91,3, Where a witness has to depose to a large number of transactions and
those transactions are referred to or mentioned either in the account books or
"in other documents, there is nothing wrong in allowing the witness to refer to
“the account books and the documents while answering the questions put to
"him in his examination, He cannot be expected to remember every transaction
in all its details, and section 160 specifically permits a witness to testify to
the facts mentioned in the documents referred to in section 159 although he
has no recoliection of the facts themselves, if he is sure that the facts were
correctly recorded in the document,

Although this section refers to section 159, the situations were quite diffe-
rent, as already pointed out. The memory of a witness under section 160 is
not revived at all. Having no specific recollection of the facts, he can only
testify to the effect that he recorded correctly the events.

M arkby, Evidence, page 111, cited in Field.

28ate of Andhra Pradesh v. Cheemalapati Ganeswara Rao, AR, 1963 8.C, 1850, 1868,
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91.4. Considerable discusion seems to have taken place in some of the
judicial decisions as to whether the document referred to under section 160
itself becomes evidence. High Courts have discussed the matter inconclusively.'s
There is also a view that the document used in section 160 will not itself
become evidence. The peint is of not much practical importance for the
purpose of the law of evidence, bécause whatever view is taken, the document
must be produced and shown to the opposite party, if he requires it* If the
document is to be effectively utilised, witness will have to read out and dictate
every word. :

Section 159 deals with the case in which the witness really refreshes hig
memory. “He is syre not only that the facts were correctly recorded, but of
the facts themselves, and (is) prepared to swear that they existed and this
explains why in section 159, reference to a copy is allowed, but not in
section 160.7°

91.5. Tn Harkhu v. Emperor,; a Sub-Inspector of Police was unable to
remember the precise nature of the injuries on the persons of the accused when
they were brought before him. When asked to consult any memorandum om
the point he might have made at the time of his investigation. he refused to do
so. It was held that if a witness suffers from a lapse of memory, which can
be remedied by reference to any memorandum prepared by him at the tims,
and the Court invites him to refresh his memory with reference to the writing
the witness is under an obvious obligation to do so, this being part of the
duty under which is lies to lay the whole truth before the Court to the best
of his ability. A similar view was taken in Mohinvddin Khan v. Emperor* where
it was held that the Court in such circumstances should require a witness to
refresh his memory. On the other hand, there are two earlier cases, both of
the Caleutta High Court 8-1° in both of which it was held that vvltness was not
bound to refresh his memory

In our view, having regard to the word “may” which is used in section 160,
it is not reasonable to read info the section any obligation on the part of the
witness to vefresh his memory. It is true that a witness takes an oath to tell
the whole truth. But it is to be borne in mind that his oath does not require
him to enrich his recollection or to improve his information or knowledge
or capacity to narrate the past before the court. While a witness ought to be
encouraged to assist the court in its search for truth, that does not mean that
one can read into section 160 an obligation which is not contained there in
express words,

91.6, There is an old general rule" inadequately explored in the modern
authorities, that, if a party calls for and inspects a document held by the other
party he is bound to put it in evidence if required to do so® But, “where a

IALR. 1932 Lahore 7, 8

2Jagan Nath v. R, A.LR. 1943 Mad, 542, 543.

3R, v. Venkataran, LL.R. 32 Mad. 384,

SA LR, 1938 Rangoon 42, 43.

*Section 161, '

‘Markby, Bvidence, Page 112, cited by Field.

Harkhu v. Emperor, ALR, 1921 All. 86 (Pigeott & Walsh, J1).
Mohiuddin Khan v. Emperor, ALR, 1924 Pat. 229 (Adam, 1)

*Empress v. Kalicharan, (1881} LR, 8 Cal. 154, (Prinsep & Wilson, J1.).
“Empress v. Jhabboo Mahton, (1881 LL.R. 8 Cal, 759. (Mc Donpell & Field, J1.).
"Cross, Evidence (1974), page 206.

BWarshaw v. Routledey, (1805Y 5 Bgp. 233: Calvert v. Flower (1836) 7 C. & P. 386;
r{’aém%rs gv Meslear and M° Grath, (1858) 1 Sw. & Tr. 158; Stroud v. Stroud, (1963) 3 Al
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document is used to refresh a witness’s memory, cross-examining counsel may
inspect that document in order to check it, without making it evidence.
Moreover, he may cross-examine upon it without making it evidence provided
that his cross-examingtion does not go further than the parts which are used
for refreshing the memory of the witness.” If, therefore, a witness refreshes
his memory concerning a date or an address by referring to a diary, he may
be cross-examined about the form or terms of the entries used to refresh his
memory without there being any question of the right of the party calling him
to insist that the diary should become evidence in the case. On the other
hand, if (he witness is cross-examined about other parts of the diary the party
calling him may insist on its being treated as evidence in the case?

We may note that section 160 uses the expression “document”—an
expression which, according to our recommendation, would be substituted in
section 159 also.

No further comments are necessary as to section 160,

1Senat v. Senat, (1965} Probate 172, 177; (1965) 2 All. E.R. 505, S12.
¥Cross, Evidence (1974), page 207.
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CHAPTER 92

RIGHTS OF ADYERSE PARTY WITH REFERENCE TO WRITINGS USED
AS AIDS TO OR SUBSTITUTES FOR MEMORY

92.1. Under section 161, any writing referred 10 under the provisions of the
two last preceding sections must be produced and shown to the adverse party
if he requires it, such party may, if he pleases, cross-examine the witness
thereupon.

The reasons why the opposite party is permitted to inspect a2 writing under
seclion 161, were thus enumerated in a Calcutta case'—

“G)} to secure the full benefit of the witness’s recollection as fo the
whole of the facts

(i1} to check the use of improper documents ;

(iif) to compare his oral testimony with his written statement.

The opposite party has a right to look at any particular writing before or at
the moment when the witness uses it to refresh his memory in order to answer
a particular question ; but if he then neglects to exercise his right, he cannot
continue to retain the right throughout the whole of the subsequent examination
of the witness,”

92.2. It would appear that, in BEngland, if the adverse party cross-examines
a witness upon any other part of the document, he thereby makes it his own
evidence. In India, the section is silent on the subject. But, it would appear,
on principle, that the right to cross-examine the witness under section 161 would
be confined to those points on which he refreshes his memory by consulting the
document. The right to cross-examine would be confined fo points necessary
to explain that part.

92.3. No changes of substance are required in section 161. A verba] point
should be mentioned, In this section also, for the word “writing”, the word
“documeni” should be substituted, in conformity with section 159, as proposed
to be amended, and also in conformity with present section 160, We recommend
accordingly. '

‘Empress v. Jhaboo Mehton (1882 TLR. 8 Cal. 739,
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CuapTER 93
PRODUCTION OF DOCUMENTS — SECTION 162

93.1. Documents must be brought before the Court before they can be used
for various evidentiary purposes. Certain matiers concerning the production of
documents are dealt with in section 162. The section comprises four matters.—

{a) The duty of a person who is summoned to produce a document, to
bring it inte court.

(b} The power of the court to decide objections to its production (in
evidence) or admissibility.

(¢} The procedure to be followed for the purpose of exercising the power
referred to at (b) above; and

(d} The translation of the document.

932. As regards the first topic’, it should be noted that there is a distine-
tion between bringing the document in court and its production in evidence.
When a person is summoned .to “produce” a document—the expression
“production” is also used in the two procedural Codes—that person must bring
it into court. This simple and elementary provision really gives rise to the
important implication that even if a person has an objection to handing over the
docament for use in evidence, he must bring it intp court. The physical
production of the document is obligatory. Whether the objection to its legal
production is on the ground that the document has ne relevance to the suit or
proceeding—an objection usually taken by a party to the prolected from dis-
clopure or whether it is on the ground that the document, though relevant, is
inadmissible by virtue of a statutory bar, it is not for the person summoned to
determine that objection for himself. Only the Court will decide the objection
to production in this sense. Production in the physical sense is mandatory on the

person called upon to do so by the Court.

93.3. Even as regards physical production in the sense explained above,
difficult questions could sometimes arise, where a witness who is summoned
to produce a document raises the objection that the document is not in his
power. In this context, the crucial words are—"Possession or power’. Where
the witness is exclusively in control of the document and some one else claims
coatrol over it, no difficulty could arise by reason of the first part of section 162.
But difficulty may arise when the witness is in joint possession with somebody
else, who is not before the court. In such a case, in deciding whether the
witdess ought to be compelled to “produce” the document, normally the court
will act on what is considered to be just in the circumstances. This aspect
canip up for consideration in a Bombay case’. On a review of English cases,
it was observed that this matter would depend on whether the defendant,
physically speaking, could produce this document and. legally speaking, cught
td produce it, there being mo other person having interest distinct from the

defendant.

934. It is obvious™* that a witness cannot be compelled to produce a
document by a summons, unless such document is under his control or possession.

1para. 93.1, Supra.
al Jahariz Kassim v. Haji Casim, (1876) LL.R. 1. Bom. 496, 499 (Bargest J1.).

Case law taken from woodroffe.
“Bank of Utica v. Hillard, 5 Cow, 154 (Amer); United States Exp, Co. V. Handerson

69 Town, 40 (Amer) cited in Woodroffe.
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So a mere clerk in a bank is under no obligation to moduce its books when
they are under the control of the cashicr, nor can the secretary of a railway
company, as he was oply the empioyee of the directors,’ nor are documents filed
in a public office so in the “possession” of a clerk there, as to render it necessary,
or even allowable, for him 1o bring them into cowrt without the permission of
the head of the office’  This is not because of any question of State privilege,
but because of the fact that the possesion or power is in the head of the office.
But ope having the actual custody of documenis may be compelled 10 “produce”
them even through the document is owned by olhers’—that is to say—he must
bring it into court, and then raise the question of privilege regarding its production
in evidence--where such privilege exists under section 13],

Privilege. 93.5. Under the first part of section 162 then, the document must be brought
into court. The production of the document /n evidence will, under the second
part, be excused where it has been declared to be privileged from disclosure
under the Act—for example, where it is the third pariy’s title-deed,! (this is the
present law)—or a confidential communication professionally made between a
legal adviser and his dlient, or the like.®

() Court to 93.6. Only the court can decide the validity of the objection. This is, in

decide objection.  fact, expressly laid down in the second part of the section. The scheme in
this regard, so far as section 162 itself is concerned, creates no problems. A
disharmony is, however, introduced by section 123 (affairs of Statc), the last
part whereof gives power to the head of the department to give or withhokl
perimission “as he thinks fit”. The decision of the head of the department
ought not to overrule the power of the court. We have discussed this aspect '
while considering section 123.°

The amendmeni which we are recommending’ in that section will
wemove the, disharmony. The court’s exclusive power of adjudicating upon
objeciions to the production of documents will then have po exceptions, after
the amendment recommended by us is carried out,

93,7. In order that the power of the Court to adjudicale upon matiers of
privilege (second part) can be properly exercised some machinery is needed.
The third part of section 162, which has two branches, provides as follows—

(i} The court may inspect the document unless it relates to “matiers
of State”.

(i) The court may take other evidence for emabling it to decide the -
objection, C
Taking up the first branch, we cannot help observing that it introduces
a serious anomaly, according to four of us. This aspect has been discussed
under section 123, but the important points may be reiterated. Having already
emphasised the exclusive power of the court to decide the objection—(b) above
—the section should have recognised the power of the court to inspect the,
document without any exception. But the section creates an exception precisely -
where the exception may work injustice. We say so because the expression
“matters of State” is a vague one, and if the power of inspection is excluded
merely because it is claimed that the document relates to matiers of State,

iCrowther v. Appleby, LR. 3 C, P, 2.

sFhornbill v. Thornbill, 2 1. & W. 347; Ausiin v. Evans, 2 M & Cr. 450,

“4moy v. Long, | Camp. 17, 9 East, 473 ; Car san v. Dubois | Holt 239,
‘Section 130,

tSections 126-127 and sections 121-131.

sSee discusgion as to section 123.

TThis is the mejority recommendation.
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then a very important, and almost indispensable, step for the exercise of the
power would be taken out of the provice of the court. What the sectiop gives
with one hand would be taken away with another. If the claim to privilege
made on the ground of matters of State or affairs of State cannol be effectively
adjudicated by the court, then virtually it comes to this—that the application
of the law is left not to the judicial tribunal, but to an executive officer—how-
ever high he may be—who is not subject to any check by the tribunal and
who is not even called upon—on the literal text of the law—to give reasons
for withbolding production. This would be a negation of the basic postulate
of the rule of law. :

93,7A. Fortunately, the construction of the section has not developed upon
these lines. .We have dealt with the case law in this regard in our consideration
of seclion 123; the case law shows how the courts have felt conitrained im
the interests of justice to point out the need for leaving the ultimate decision
to the court. It is unnecessary to repeat all that we have already stated; and
at this state it is enough to repeat the view of four of us that the exception in
section 162 for matters of State is unjustified and ought to be removed.

The assumption of the law is that it is unnecessary for the judge 1o have
the right of inspecting any document of this character.! But, even now, he must
necessarily have such right in the case of other privileged documents in order
that he may judge as to their admissibiliey and obligatory production in evi-
dence. Qur recommendation, subject to reservation by two of us—Shri Dhavan
and Shri Sen-Verma as regards claims to privilege based on security of the State~
as to the first branch of the third part of section 162 i3 to remove the exception
for documents relating to affairs of State.

93.8. Under the second branch of the third part of the section, the court
may also. in order to decide on the validity of the objection take other evidence
to enable it to determine on its admissibility. All guestions as to the admissi-
bility of evidence are for the judge. Decision of such questions {requently de-
pends on a disputed fact, in which case all the evidence adduced both to prove
and disprove that disputed fact must be received by the judge, and however,
complicated the facts or conflicting the evidence, such questions must be adjudi-
cated on by him alone’® Thus, the judge must cqually (for example) decide
whether a confession should be excluded by reason of some previous threat
or promise and whether a document is protected from disclosure as being a
confidential communication or the like* This branch is based on the above

mentioned principle.

93.9, The last part of section 162 concerns the iranslation of documents, and
needs no detailed comments.

93.10. In the result, the only change which we recommend in section 162
is the removal of the present exception regarding inspection by the Court of docu-
ments relating to “matters of State” — a recommendation which is subjece to
reservation by iwo of us as already stated.

'Cunningham, Evidence 380; cited in woodroife,

Woodroffe.
fTaylor, Evidence, section 23A, cited in Woodroffe.

‘Woodroffe.

Other avidence.

{d) Translation.

Recommendation.
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CHAPTER 04

DOCUMENTS PRODUCED AFTER NOTICE AND INSPECTED—
SECTION 163

94.1. A summons {o produce a document must be obeyed. Section 162,
which we have alrcady discussed, so provides. What happens in regard (o the
more particular case of a notice to produce a document is dealt with in two
sections — sections 163 and 164.

Under section 163, when a party calls for a document which he has given
the other party notice to produce, and such document is produced and inspected
by the party calling for its production, he is bound to give it as cvidence if the
party producing it requires him to do so.

94.2. This section is intended to prevent ihe somewhat “undignified squa-
bling”, which frequenuly takes place in England, as to whether a docuneni
which the other party has received notice to produce, should be put in! The
reason for this rule is that it would give an unconsciousable advantage to a party
t0 enable him to ity into the affairs of his adversary,” withoui at the same time
subjecting him to the risk of making whatever he inspects evidence for boik
pariies.

In Wharton v. Routledge.’ Lord Ellenborough said ;

“You cannot ask for a book of the opposite party and be dctcrmmed
on the inspection of it whether you will use it or not. If you call for’it you
make it evidence for the other side, if they think fit to use it.”

94.3. In Lawrence v. Van Horne', Radcliffe, J., observed:

“A party who gives notice to produce a paper in evidence must be
supposed to know its contents. If he docs not, he ought nod to be permitted
to speculate through the forms of law and obtain from his adversary the
inspection of any paper or document he may choose to demand. Such a -
priviiege would be liable to abuse,” -

94.4. Let us analyse the section. A party is bound to give the opponents
document as evidence if three conditions are fulfilled. The first condition is
that the document should be required by that party t0 be produced in evidence.
The second condition is that it should be inspected by the party, The third
cundition is that the party producing the document should require the party
calling for it to put it in evidence. All the threec conditiops must be satistied.
if only the first of these conditions has been satisfied, the document cangot be
treated as evidence of the party cailed for it.* It is clear from the provisions
of this section that the parly inspecting the document is bound 1o give it as
evidence only if the party producing the same requires it {o do so.

lMarl:i:iy on Ewvidence, page 113, cited by Field.
*Tayior, Evidence, section 181, cited in Woodroffe.
iWharton v. Reutledge, 5 Esp. 235, cited in Woodroffe.
Lawrence ¥. Van Horne, 1 Caines 276, See Field.

sWigmore's Evidence, Vol. Vili, page 558.
SLila Dhar Ratanlal Vyas v. Holkarmal Sohanlal, (1960) Bom L.R. 439; A.LR. 195
Bom. 528, 529.

‘Shrinargin v. Chunilal, A.LR. 1957 Raj. 159, 161.
862
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A person is not obliged to put in evidence the papers called for by him.
If the party giving the motice declines to use the papers when produced, this,
'though a matter of observation, will not make them evidence for the adverse
party.’ For, if notice to produce invested® the instrument called for with the
attribute of evidence, testimony incapable of proof might be brought into a
case by such notice.

Of course, the position is otherwise (as the section says), if the papers arc
inspected by the party calling for them. Where a party calls for a  document
from the other party and inspects the same, he takes the risk of making it
evidence for both parties,

It rests, however, upon the party who calls for and inspects a paper to ad-
duce evidence of its genuineness, if that be not admitted.’

94.5. This section does not render proof of the document to be exhibited
unnecessary or alter the normal incidence of burden of proof as detailed in
other sections of the Act.* The documents admitted under this section must
not be deemed to be conclusive evidence against the mspecting party, they be-
come evidence for all they are worth.?®

94.6. Thc section does not cxpressly providb that it is confined w0 civil
cases, and it would appear that the Calcufta view on the subject is that section
163 applies to criminal trials as well as to civil suits®",

84.7. The Calcutta view is based principally on the reason that no such
limitation is to be found in the wording of the section itself. In both the Cal-
cutta cases, notice to produce certain statements was given to the Crown by
the defence, and the statements were produced by the Crown, inspected by the
-defence and used for cross-examination. It was held that the Crown was entitl-
ed to use the whole statements.

It was sugzested to us that some of the reasons which justify the imposition
of a prohibition, even if they apply, do not apply with the same force in crimi-
nal cases. To a large extent, section 163 is based on the consideration that it
wounld give an unconscionable advantage to a party to enable him to try into
. the aflairs of his adversary, without, at the same time, subjecting him to the

risk of making whatever he inspects evidence for both the parties. In criminal

cases, however, even if this considcration is regarded as applicable, there are
other considerations which should be taken as overriding it. We have however
no# been convinced of the nced for a change.

94.8. It is for these reasons that we do not recommend any change in
section 163.

\Sayer v. Kirchan, 1 Esp. 210, cited in Woodroife.

BAs to notice, see Qrder 1l R. 15 CF.C.

pfahomed v. Abdul, (1903) 5 Bom. L.R. 380. _

SRaja Gopal v. Ramanuja, (1923} N.W.N. 292 72 1.C. 459 (Mad.).
SRamadhin v. Ram Dayel, 57 1.C. 973 (Oudh).

sGovernment of Bengal v. Santiram Mandal, ALR. 1930 Cal. 370.
Emperor v. Makhanlal Duu, ALR. 1940 Cal. 167, 168.
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CHAPTER 95
DOCUMENTS NOT PRODUCED AFTER NOTICE — SECTION 164

95.1, The last section discussed was concerited with the document which is
produced after notice and is inspected by the party giving notice. Section 164
deals with a situation where a document is not produced, though notice has
been given. In the last section, the act was positive and the consequence of

the act was also positive,

The document having been called for the inspection, the party calling for
the same is bound to use it as evidence, if Certain conditions are fulfilled. In
section 164, on the other hand, the act of the party is negative, and so also is the
consequence. When a party does mot produce a document which he has had
notice to produce, he cannot afterwards use the documents as evidence with-
out the consent of the other party or the order of the court. This is what the

section prevides,

The illustration to section 164 takes the case where A sues B on an agrees
meni and gives B notice to produce it (i.e. the document comaining the agree-
ment.) At the trial, A calls for the documents and B refuses to produce It
A gives secondary evidence of its contents. B sceks to produce the document
itself to contradict the secondary cvidence given by A, or in order to show
that the agreement is not stamped, He cannot do so. Of course, the illustration
assumes that the other party has not consented and that the court has not given
permission for use of the document, thus relaxing the seclion.

95,2, The effect of this section is that where an opponent in possession
refuses (o produce a document on demand, he is also prohibited from pro-
ducing it for contradicting the evidence which may bave been tendered by the
other party by way of permissible secondary evidence, or by way of proof of
the fact to which the document relates. This provision may sound harsh; but,
it has been explained’ that while, in a sense, it is an appropriate “penaliy” for
anfuir tactics, the original refusal may also be regarded as an admission, Ia
advance, for the purpose of the particidar judicial proceedings, of the correct-
ness of the first party’s evidence to this extent.

95,3, There is also the presumption that evidence which could be produced
and is not produced would not be favourable to the party who withholds it.
The principle was stated in an English case® in these terms:—

“You must either produce a document when it is called for, or never”

954, A party thus is not permitted, after declining to produce a paper, 10
put it in evidence after it has been proved by his opponent by parol.l If he is
to be allowed to do so, he would be able 1o hold back the paper, unti he saw
whether its parol rendering would be favourable or unfavourable to him, an_d
thus to obtain an unjust advantage over his oppoment. The same rule is
applied when the party calling for the paper has proved a copy, i which case
the holder of the paper cannot produce it and object to the reading of it with-
out proof by an attestig witness. Nor can be after refusing to produce, put the

I'Wigmore, cited in Field.
3Doe v. Cockell, (1834) 6 C. & P. 525, 528. (Alderson B.).
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paper into the hands of his opponent’s witness for the cross-examination of
produce and prove it as part of his own case’,

He is, in effect, bound by any legal and satisfactory evidence produced on
the other side?.

95.5. It would appear that the party who does not produce a document in
his possession cannot be allowed to prove the contents by secondary evidence
also, It was so held in a Madras case’, This, with respect, seems 10 be a
vorrect view. When section 164 speaks of using the document “as evidence”,
it inctudes sccondary evidence also. The party refusing cap produce neilher
primary nor secondary evidence. In fact, it is the other party (which gave
notice to produce) that becomes entitled to give secondary evidence —the
illustration to the section would at least appear to assume this.

It would be of interest to note that this principle was applied, in an eariy
Eaglish case’, 10 a chattel, where a party was determined to keep back a chattel.

95.6. It remains now to refer to another provision® under which there is a
presumption that a document called for and not produced after notice was
attested, stamped and executed in the manper required by law.

95,7, The question whether this section applics to criminal proceedings’”
has been the subject matter of some discussion,

95.8. It was suggested to us that it may be better to add the words “to a
civil proceeding™ after the words “when a party” in section (64 and thereby to
limit its scope. We do not, however, consider it mecessary to make any such
change.

IWharton, Ev., 8, 157, Taylor, Ev., 5. [81§; Bwr, Jooes, Ev., §S. 117, 223, cited in
Woodrofie.

Norton, Evidence, page 252, cited in Woodroffe.

iSivasubramania v. Tirthapaty, ALR. 1933 Mad. 451,

tDavies V. Hurtley, 7T C. & P, 405,

ESection 89.

“Woodroffe and Amir Ali, Evidence (1969}, Vol. 3, page 1812
"See discussion in Sham Dus v. Emperor, ALR. 1933 Cal. 65, 66, (left-hand); LL.R.
60 Cal. 341 (Panckridge, J.).
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CHaPTER 06
PFOWER OF THE JUDGE -— SECTION 165

96.1. In order to clicit the truth or to get all facts necessary for a proper
decision, the law gives certain powers to the court in section 165. If attention
15 confined to the proof brought forward by the parties, appropriate materials
for decision may not be available and the truth may not always come out.
Examination of witnesses may not have been conducted scientifically or skill-
fully, ‘and things may have been left unsaid or obscure unintentionally, or as
is sometimes seen intentionally!,

96.2. So, whenever the judge finds that the examination has not been cot-
ducted in a way as to unfold the truth, or that obscurities in the evidence
should be made clear and intelligible, it is not only his right, but also his duty,
to probe into matters that he deems important! This the Act empowers the
judge to do. He can put Lis own uestions. But this power of interrogation is
to ‘be exercised within well-recognised limits by maintaining  judicial calm
and detachment and without assuming the functions of counsel The judge may
intervene by questions any time he considers mecessary, but if extended exami-

nation is necessaty, it is usually made after the counsel have finished their task.

~ The power conferred by section .165 is wide, in as much as the judge can
put any questions which he comsiders fit for eliciting the truth, But there are
certain limitations given in the section.

96.3. Under the section, the judge may “in order to discover or to obtain
proper proof of relevant facts ‘ask any question he pleases, in any form, at any
time, of any witness or of the parties gbout any fact, relevant or irrelevant”.
The history of the section® shows that it was enacted in that wide form, because,
in 1872, it was thought that in many of the lower courts of the country, neither
were cascs properly prepared, nor were witnesses properly examined, so thae it
was: necessary. to vest the judge withi an’ over-all power to get at the truth by
asking any questions he liked, But although a great deal of time has sioce
passed, the section has remained on the statute book and we cannot say that
even in the present circumstances, the section is not needed. :

The powers conferred by the section can, therefore, still be claimed and
cxercised. “It is obvious that the judge contemplated by the section is not a
mere umpire at a contest between the lawyers for the parties whose only duty
is to enforce the rules of the game and declare at the end of the combat who
has won and who has lost™ He is expected, and indeed it is his duty, to
explore all avenues open to him in order to discover the truth and, to that end,
question witnesses on points which the lawyers for the parties have either over-

looked or left obscure or wilfully avoided,

96.4. Explaining the object of the section, Stephen in his Introduction to the
Evidence Act? wrote: “When a man has to inquire into facts of which he
report, and facts relevant in the highest degree to facts in issue may often be

15arkar, Commentary on section 1635,
TField.
*Stephen, Introduction to the Evidencs Aet.
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extremely important for him to trace the most cursory and.. apparently.Jfuotile i
report, and facts relevant in the highest degree to facts in issue may often be
discovered in this manner. A policeman or a lawyer engaged in getting. up a

case, criminal or civil, would neglect his duty altogether if he shut his ears

to everything which was not relevant within the meaning of the Evidence Act.

A judge or magistrate in India frequently has to perform duties “which in

England would be performed by police officers or attorneys. He has to sift out

the truth for himself as well as he can and with little assistance of professional

kind. Section 165 is intended to arm the judge with the most extcnsnve power

possible for the purpose of getting at the truth.” .

96.5. The effect of this section is that, in order to get.to the bottom of Indicative evi-
the matter before it, the court will be able to look at and inquire into every dence.
fact whatever. A judge may ask any question he plcases about any irrelevant
fact, if he does so in order to discover or to obtain proper proof:bf the relevant
facts! Tt is, therefore, appropriate to say that: the object of allowing the judge
to ask irrelevant questions under this section is to obtain “indicative evidence”
which may lead to the discovery of relevant ewdence’ , o

96.6. As regards the nature of the cxamination. the judge imay question paure of eXa-
the witness either in the manner and with the object followed by the parties, mination.
or he may avail himself of the more extended power of mtermgatmn which is
given to him under the terms of this section. Tt has been a matter of juristic
dispute whether a. judge can, on his own motion, put to the witness questions
independently of counsel, so as to bring out points which counse]l designedly
or undesignedly overlook.” On one sidé, it ‘has been urged. -in- conformity with
the scholastic view, that the judge is cosfined to' the  proof adduced by the
parties. On the other side, it is insisted that it is absurd for a 1udge with a
witness before him not to do what he can to chcnt the truth. So far as concerns
the abstract principle, writers on the English' common law rcpeatcdly affirm the
scholastic view that the judge must form his judgement exclusively on the proof
brought forward by the parties. So far as concerns the practice? judgés, both
in England and in the United States, do not hesitate to interrogate a withess
at their own discretion, eliciting any facts they deem important to the case.

Best has discussed the matter in these terms —

“Again, the judge has a certain latitude allowed him with respect to
the rules of forensic proof. He may ask any questions in any form and
at any stage of the cause, and to certain extent even allow parties or their
advocates to do so. This, however, does not mean that he can receive
illegal evidence at pleasure; for, if such be left to the jury, a new trial
may be granted, even though the evidence were extracted by questions put
from the Bench, but it is a power necessary to prevent justice being defeated
by technicality, to secure indicative evidence and in criminal cases to
assist in fixing the amount of punishment. And it should be exercised with
due discretion.™ ‘

Tt is this latter object (the securing of indicative evidence) which is the
main ground for the enactment of this section.

96.7. At the same time, there is a certain disadvantage to the judge when Power to be exer-
he cxamines a witmess. One important drawback is that the judge may over- cised with care
look the demeanour of the witness. This only shows the care to be exercised
by the TJudge,

10ueen Empress v. Hari Lakshman, 1L R, 10 Bom. 185.
K. L. Krishna Ayyar v. T. Balakrishna Iver. AIR. 1934 Mad. 199(2), 201-2.
"Wharton, Evidence, section 281, cited in Woodroffe and Ameer Ali, Evidence,

“Best, Evidence, section 86.
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96.8. We generally agree with what Best has said* The section does not
seem to need any change in point of substance. But by way of structural
improvement, we recommend the following redraft.

REVISED SECTION 165

165. (1) Subject to the provisions of sub-sections (3) and (4), the Judge
may, in order to discover or to obtain proper proof of relevant facts, ask any
question he pleases, in any form, at any time, of any witness, or of the parties,
about any fact relevant or irrelevant; and may order the production of any
document or thing.

(2) Neither the parties nor their agents shall be entitled —
(a) to make any objection to any such question or order, or,

(b) without the leave of the Court, to cross-examine any witness npon
any answer given in reply to any such question.

(3) Notwithstantding anything contained in this section, the judgment must
be based upon facts declared.by this Act to be rclevant, and ddly proved.

(&) Nothing in this section shdll authorise the Judge—

(a) to compel any witness to answer any question, or to produce any
document which such witness would be entitled to refuse to answer
or produce under sections 121 to 131, both inclusive, if the question
were asked or the document were called for by the adverse party; or

{(b) to ask any question which it would be improper for any other person
to ask wnder section 148 or 149; or

(¢) to dispense with primary evidence of any document, except in the
cases herein before excepted.

s ]

iPara 96.6, supra.



CHAPTER 97

JURY AND ASSESSORS — SECTION 166

97.1. Section 166 provides that in a case tried by jury or with assessors, Power of jury on
the jury or assessors may put any guestions to the witnesses, through or by leave assessors.
of the judge, which the judge himself might put and which he considers proper.

97.2. The system of trial by jury has been abolished. Provisions for Deletion of sec-
assessors are sometimes made in special laws, but are very rare. g%%deé@ recom:

The section should thercfore be deleted. TF ever the system is revived, the
section could be re-enactad. But since this system is not now in force, we do not
think it necessary to retain the section,
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CHAPTER 98
IMPROPER ADMISSION OR REJECTION OF EVIDENCE—SECTION 167

98.1. Under section 167, the improper admission or rejection of evidence
shall not be a ground of itself for a new trial or reversal of any decision in any
case, if it shall appear to the court before which such objection is raised that,
independently of the evidence objected to and admitted, there was sufficient
cvidence to justify the decision, or that, if the rejected evidence had been
received, it ought not to have varied the decision,

Section 167 is a verbatim reproduction of section 57 of the Evidence Act
of 1855, and the rule has been adopted from the practice of the courts in
England. '

98.2. Tt is the duty of the courts to arrive at their decisions upon legal
evidence only.! However, lest it should be argued that a breach of this duty
by the judge renders the trial illegal and the judgment liable to be set aside,
it becomes necessary to provide that the improper admission of evidence shall
not be a ground of irself for (i) a new trial or (i) a reversal of any decision in
the case. :

Similarly, since a court is bound to take on record all relevant evidence
uniess otherwise provided by a specific provisicn of law —an obligation which
can, to some extent, be deduced from section 5—it could have been argued
that if admissible evidence has been rejected, the trial is vitiated. Anticipating
such an argument, the Legisiature has, in section 167, also provided that the
improper rejection of evidence shall not be ground of itself for a new trial or
a reversal of any decision in the case. :

98.3. Stephen Lush, in his Common Law Practice,? wrote — “Where evi-
dence has been offered by one party at the trial and has been improperly
rejected or admitted by the Judge after hearing the objections of the opposite
party, a new trial, as a general rule, may be claimed on the ground that in so
rejecting or admitting the evidence the Judge did not rule according to the
law”, Bnui, he also added that courts had not been in the habit of granting new
trial where, even -if the evidence rejected is admitted, a verdict for the party
offering would be clearly against the weight of evidence or — to take the converse
case — where, even without the evidence illegally received, there is enough to
warrant the verdice.

98.4. Siephen in his Introduction® to this Act observed (with reference to
the sections concerning relevancy), that “important as these sections are for
purposes of study, and in order to make the whole body of law to which they
helong easily intelligible to students and practitioners not trained in English
Courts, they are not likely to give rise to litigation or to nice distinctions. The
reason is that section 167 of the Evidence Act, which was formerly section 57
of Act 1T of 1855, renders it practically a matter of little importance whether
evidence of a particular fact is admitted or not”. Of course, he had in mind
those cases where the breach of the rules did not cause substantial miscarriage
of justice.

Wiiller v. Madho Dass, (1896) Law Reports 23 Indian Appeals 103.
*Stephen Lush, Common Law Practice, page 481, quoted by Field.
*Stephen, Introduction, page T3,
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98.5. It may be noted that section 167 applies to civil as well as to
criminal cases.! The word “decision™, though generally used as applicable to
civil nroceedings, is by no means inappropriate to criminal cases. The words
“in any casc™ in scction 167 are wide, and were long ago interpreted to include
criminal trials by jrry’. The position is c¢lear from section 1. which renders the
Act applicable to all judicial proceedings, etc. (with certain exceptions), and by
section 3. which declares that “Court” includes all Judges and Magistrates® In
short, the provision containegd in section 167 applics to all judicial proceedings
in or before any court, including jury trials*

98.6. The sien‘ficance of section 167 would be best understood if regard
is had to the position regarding appeal. Where an appeal lies on points of law
cnlv, two questions relating to evidence mav arise, mamely. that the judge
wrongh admitted or rejected evidence, or that there was no  cvidence upon
which the judee conld find us he AidS The first guestion is the one on which
szction 167 focusses attention. Tt prohibits reversal of judeement merely on
the ground of @ wrong admission or rcjection of evidence i other evidence
on record justifics the decision under appeal, or if inclusion of the evidence
improperly rejected would have made no difference.

98.7. This does not. of course, mean that in no case would the improper
admission or refection of evidence affect the decision. To the saving provision
in section 167, an important condition precedent has been annexed, namely, “if
it shall appear to the court before which such objection is raised that indepen-
dontly of the cvidence objected to and admitted. there was sufficient evidence
to justify the decision. or that if the reiccted cvidence had been received, it
ought not to have varied the decision®.

The Privv Council ohuerved® disenssing this aspect:

“Tt was therefore the duty of the High Court in Appeal to apply its
mind to the guestion whether, after discarding the evidence improperly
admittad (here was left sofficient eround to justify the convictions. The
Tudaes of the High Court did not apply their minds to this gquestion because
they considered that the evidence was properly admitted, and their Lord-
shins propose therefore to remit the case to the High Count of Madras, with
directinns to consider this  question. T the court is satisfied that there is
nor sufficient admissible evidence to justify the convictions, they will take
such course. whether by dischargine the accused or by ordering o new
trial, as may be open to them”.

08.8. Tn Fngland. under the Rules of the Supreme Court—

“(1} On the hearing of anv appeal the Court of Appeal may, if it
thinks fit, make anv such order as could be made in pursuance of an
application for a new frial or to set aside a verdict, finding or judeement of

the courl below.

VPhe Oneen v. Hurribole Chunder Ghose, (1874 TLR, 1 Cal. 207, 217 ; R, v. Havroji
Dadabhai, D BHCR, 358 375

hipery Empress v. Ram Chandra Govind, 11.R. 19 Bom, 749, 762, Soviimiva Miya-
bhai v. Empress, ALR. 1944'1 Bom, 338, 343,

By Pitamber Fina, LTLR. 2 Bom. 51, 63, 66.

sAbdul Rehim v. Emperor. AILR. 1945 P.C. 82, 84

Cockle. Cases and Statuies on Evidence (1963), page 405

tKnttava v. R, ATR, 1947 PC. 67, T1,

10rder 58, R. 3. Rules of the Supreme Court.

56—131 LARD/NDf77
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(2) A new trial shall not be ordered on the ground of misdirection,
or of the improper admission or rejection of evidence, or because the
verdict of the jury was not taken upon a question which the judge at the
trial was not asked 1o leave to them, unless in the opinion of the court of
appeal some substantial wrong or miscarriage has been thereby occasioned.

{3) A new trial shall not be ordered by reason of the ruling of any
judge that a document is sufficiently stamped or does not require to be

stamped”.

98.9. We have no further comments on the section which needs no change,



CHAPTER 99

DISCRETION OF THE YUDGE

99.1. In this Chapter, we propose to consider in brief the question whether
the Judge should be vested with a discretion to exclude evidence which is rele-
vant and technically admissible, where its admission is regarded as necessaly
in the interests of justice. An examination of this ‘subject has been considered
pecessary in the light of the query raised whether there is need for such discre-
tion in order fo promote the cause of justice by preventing harassment or
oppression.  The submission to be made after an examination of the position
is that such an ameadment should not be made.

Tn order to understand the scope of the present discussion, it will be conve-
nient to discuss the subject under these heads —

(2) Whether the Court in India has any such discretion according to
the present law ?

(b) What is the Baglish law on the subject?

{(c) Whether the vesting of such a discretion in the court in India would
be desirable or feasible ?

99.2. As to the first question, the correct answer should be in the negative.
while courts in Tndia do have jurisdiction — indeed. it is mandatory on their
part — to exclude evidence which is irrelevant or inadmissible and to disallow
‘questions which are prohibited by specific legistative provisions. they have no
discretion to exclude evidence or to disallow questions permissible by law  on
the ground that serious prejudice might thercby result to any party or on the
ground that embarrassment might be caused to a witness or that the evidence
would be unfair. The powers of the Judge are limited to those expressly con-
ferred by the Rvidence Act or by the two procedural Codes or any special Taw.
Th the absence of a provision conferring such a discretion courts do not act
inder any residnal or general power to exclude evidence.

' Certain sections of the Evidence Act to confer a power or impose an obliga.

tion on the Court to regulate the scope of questions in regard to particular
matters or in particular forms. By way of example, reference may be made to
section 148, whereunder the Court must congider how far the making of imputa-
tions on the character of a witness in cross-examination is justified having regard
to the considerations mentioned in that section. But, in general, it cannot be
gaid that evidence which is relevant and admissible and not excluded by a
specific legal provision, if elicited in the proper form and manner. can still be
excluded by the presiding officer on the ground that jt would be unfair or
oppressive or against public policy. This is true whether the proceeding be
civil or criminal, ' ' -

.. 99.3. As to inherent powers under the Code of Criminal Procedure,}! there
. is, no authority recognising a power to exclude evidence that is unfair to the
. accused. Nor is there such power under the Civil Procedure Code.
The question of unfaitness to the accused did come up in a case® before

the Calcutta High Court. In that case, three pessons were charged for an
offence of murder under section 302, Indian Penal Code. After the close of

8sction 482, Cr. P.C. 1973.
tMatla Goala & others v. The State, {1970 68 C.W.N. 260.
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prosecution evidence, and before the examination of the accused. the trial judge
decided to examine the Defence Counsel as a court witness, since one of the
accused had been working in his house on a part-time basis when the offence

was committed by him. All the three accused were convicted and sentenced to
imprisonment for life.

The matfer came up in appeal before the High Court. The High Court
observed that “the Advocate’s evidence was competent and even compellable.
There was no privilege against the court. But the embarrassment to the accused
was inevitable, the prejudice inescapable. To plead and to prove, to act as
counsel and witness in the same case, even if permissible in any circumstance,
was not an easy task. And the trial judge enabled the Advocate to play a dual
rol2 and combine the two functions by allowing the defence prayer and per-
mitting the Advocate to address the jury. Tt is here. we think, that the learned
judee misdirected himself. The court had the right to obtain his evidence but
it failed in jts duty to safeguard the interests of the accused. Tt mattered
little if that course was taken on the prayer of the accused themselves.”

Thes High Court held that the accused did not have a fair trial. Tt set
aside the conviction and directed that the accused be retried in accordance
with law.

This case can be explained on the ground that there was a serious defect
in pracedure. The decision is not relatable to any sunposed discretion fo exclode
svidlence on the ground of unfairness.

994, In support of the view put forth above as to the vpresent law in
India. it may be mentioned that in cases where evidence was obtained by the
no¥ce by an illepal arrest or search, the Courts have almost universally held
that the illegality does not affect the admissibility of the evidence. Not only
have they held it to he admissible. but also they have token such evidencs into
qeoount in coming to a conclision on the facts. Had there bheen a judicial dis.
crction to exclude evidence on the grcund of unfairness or  prejudice, that
asnect would most probably have come up for consideration. at least in some
~xceptional cases,

Secondlv,— takine civil cases —in those judicial decisions where a claim
for privilege was made bt tejected,! one does net come across any discussion
or mention of a residual discretion. Tt is therefore a reasonable view to take
that our contts do not possess the existence of a judicial discretion, either in
civil or in criminal cases.

99.5. As to the position on the subject in Ensland, Cross & Wilkins. in
the Outline of Fvidence? state it as follows as regards criminal cases:

“In every criminal case the judge has a discretion to disallow the
evidence even if in law relevant, and therefore, admissible i admissibility
would operate unfairlv against the defendant?

“The use of the discretion for this purpose is apnarent in relation 1o
confessions and illegally obtained evidence, The court has a discretion to
exclude confessions althouch they were voluntary within the rules discussed
in Article 46. and to reject evidence which is in law none the less admissible
although improperly obtained. This discretion is exercised ma'nly ‘in order
to prevent the accused from suffering on account of having been unfairly
induced to incriminate himself.

IContrast the English position — para 99.6. infra.
Cross & Wilking, OQutline (1975), pare 248,
f.ord Parker, CJ. in Callis v. Gunn, (1964 1 Q.B, 495: {1963) 3 All. ER. 677, 680,
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“Another basis of the excrcise of the discretion is the protecism of the
accused from unduc prejudice.  Similar facy evidence is, as we saw in
Artlicle 76, liable to be rejected if the judge considers that its prejudicial
propensity cutweight s probative value. This is a completely different
basis for the exercise of the discretion from thag illustrated by the exclusion
of conlessions; there can be no doubt about the probative value of a
coniession which complics with the rules governing voluntariness, The dis-
cretion Lo exclude statements mdde in the presence of the accused is also
based on the dauger of undue prejudice being caused by evidence of slight
probative value.

"We saw on page 229, that, even though cross-examination is legally
permissible under section KI) of the Criminal Evidence Act, 1898, it may
be disallowed in the judges discretion. This is an extension of the judge’s
discretionary control of any cross-examinalion. It is especially imporiant
in the case of an accused giving evidence on his own behalf, but there
i a general rcquiremen| that the cross-examination must be fair to the
w.tness. Fairness to witnesses also accounts for the discretion claimed by
the courts to disallow questions on the ground that the answers wounld
involve the disclosure of confidences, although those confidences are not
the subject of a legally recognised privilege. This latter exercise of the
discretion has only becn mentioned in civil cases. In fact, it is possible
that it would be held inapplicable in a criminal case on account of the public
taterest at  stake.”

99.6. 1t s in relation to claims to privilege' from answering questions in
cross-examination that the courts’ exclusionary discretion has been invoked in
civil cascs. The basis on which the discretion has been exercised has been
that of balsncing the competing interests of disclosure in furtherance of ihe
adminisiration of justice between the parties and non-disclosure in the interest
of coufidentiality. It seems that the trial judge has a discretion to uphold a
withess's claimn o be privileged from answering certain questions although wo
privilege exists as a matter of law, and even though the questions are relevamt
and necessary for the purpose of the particular proceedings® The only reported
cases concern claims to privilege by doctors and priests and journalists; but, in
the context of the exclusion of evidence in the public interest, iy has been
recognised that the public bas an interest in the preservation of confidentiality
which must be weighed against the privaic interest of the parties and the import-
ance of the due adm:nistration of justice between them.?

997, There is no English authority* suggesting that, in civil cases, the
judge has a discretion to disaliow improperly obtained admissions, or prejudicial
evidence relating to misconduct on other occasions and, in each instance, there
is Commonwealth authority to the contrary.® ©

99.8. It may be mentioned that where Cross & Wilkins have referred to
ke discretion in relation to cross-examination, they have in mind the power
of the court to disallow questions which are needlessly offensive or embarrassing
in form. This power is similar to that under section 151 of our Act.

ICross, Evidence (1974), page 30.
24, G. v. Mulholland; A, G. v. Pester, (1963} 1 Q.B. 477, (1963) 1 All. E.R, 7567
S4ifred Crompton Amusement Machinen Ltd. . Commissioner of Castoms and
Excise (No. 1), (1973) 2-2 All. E.R. 1169; Normich Pharmacal Co. v. Customs and Excise
Commissioners (1973) 2 Al ER. 943,

*Cross, Evidence (1974), page 30.

Sibrahim v. R., (1914) A.C. 599, 610

spManenti v. Malbourne Tramways (1954) V.L.R, 115, 1i8. Cross, Bvidence (1974)

p- 30.
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99.9, As to situations involving an unsuccessiul claim of privilege Donovan
L.J. made these observations' in A4.G, v. Mutholland "1 agree. 1 add a few
words only about the need for some residual discretion in the court of wiai in
a case where a journalist is asked in the course of the trial for the source of
his information. While the journalist has no privilege entiling him as of
right to refuse to disclose the source, so, 1 think, the interrogator has no
absolute right to require such disclosure. In the first place the question has
to be relevant to be admissible at all; in the second place it cught to be one
the answer to which will serve a useful purposc in relation to the proceedings
in hand — } prefer that expression to the term ‘necessary’. Both these matters
are for the consideration and, if need be, the decision of the judge. And, over
and above these two requirements, there may be other considerations, impossible
to define in advapce, but arising out of the infinite variety of facts and cigcums-
tance which a court encounters, which may lead a judge 10 conclude that more
harm than good would result from compelling a disclosure or punishing a
refusal 1o answes,

“For these rcasons, 1 think that it would be wrong to hold that a
judge is tied hand and foot in such a case as the present and must always
order an answer of punish a refusal o give Lhe answer once it is shown that
the question is technically admissible. Indecd, 1 understand the learned
Attorpey-General o concur in this view namely, that the judge should always
keep an ultimate discretion, This would apply not only in the case of
journalists, but in other cases where information is given and received
under the seal of confidence, for e¢xample, information given by a patient
to s doctor and arisitg out of that relationship, 1n the present case,
where the ultimate matter at stake is the safety of the comupunity, I agree
that no such considcration as 1 have mentoned, calling for the exercise of
a discretion in favour of the appellants, arises, and, chat accordingly, their
appeals fail and must be dismissed.”

99,10, The next question is whether it is desirable that the courls in
India should be vested with a jundicial discretion to exclude evidence and, if
50, on what grounds. Notwithstanding the English precedeni, it appears W
us that to confer such a discretion may lead to a certain amount of vaguencss
in the administration of the law, This is not to say that in regard to those
sections waich expressly confer a power on 1he court to exercise its sound judge-
menl, there should be a modification of any substance by way of narrowing
down their scope. They operate on defumte matters. The question with which
we are concerned is whether there shouid be recognised a “‘residual discretion”——
to borrow a phrase from the judgmecnt of Donovaa LJ. in the English case
of Attorney General v. Mulholand. The quesiions pemissible in  cross —
cxamination are the subject malter of secion 148, We are also recommending
the inseriion of a restrictive provision as to questions relating to the characier
of a person suing for defamation’ Those provisions of the Act which prohibit
the putting of indecent or offensive questions will aiso continue to be in the
Acl. Bui, aside, from those provisions, it may not be feasible to vest a geaeral
discretion in the courl to exclude evideuce that may have been obtained by
unfair means or may otherwise cause prejudice 10 a party. Such a provision
might lead to undue vagueness and shereby render unpredictable the aciual

oulcome in & large tumber of cases.

14, G. v. Mulholland, (1963) 1 All. E.R. 767,
Bection 55 as recommended,
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99.11. In regard to lhe view expressed by Donovan L.J. in the English case
of Auorney General v. Mulhalland, — 2265 to 2268 — Where he suggested
that the court has, even in a civil case, a discretion to exclude a communication
of a confidential nature even where the law does not recognise a privilege as
such, the vesting of such a discretion in the courts in lndia might lead to want

‘of uniformity.
99.12. We do not therefore recommend any change.

No change.
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CHAPTER 100

CONCLUSION

100.1. By way of concluding our discussion of the Act, we would like lo
suy o few words in this Chapter as to certain matiers of general interest.

ihe query may be raised why an Aci like the Evidence Act should requite
discussion at Iength, The law of evidence s often regarded as relating to
malters purely of interest to lawyers, and in that sense, it is described as a
technical branch of the law. It is true that the subject of evidence belongs to
what is usually described as adjective law as distinguished from substantive
law. To put the maiter in a different form, it dcals with the means permitted
by the law for the asccrtainment of truth by the judicial process, and not with
the end of the law as an instrumeni of social justice. Nevertheless, the means
would appear to be as imporlani as the end. if the means be defective, the
cud cannot be fully achieved,

100.2. Therc ure, in our opinion, certain other aspects also, which ought
lo be appropriately emphasised. In a decision of the House of Lords' reported
a1 1913, Lord Parker, while dealing with the status of foreign law, observed —

“Every legal decision of our courts consists of the application of our
owi law to the facts of the case as ascorlained by appropriate evidence.”

When Lord Parker was speaking of “law”, he was not, of course, ruling out
the law of evidence; what is more pertinent to be pointed ovut is that he laid
cmphasis on “appropriale evidence” and it is the function of the law of evi-
dence to lay down whether a pariicular evidence should be regarded as
appropriate or not.

© 100.3. An eminent English counsel and Editor of the All England Law
Reporis’ has defined the judge’'s task as, lirst to ascertain the f{acts, second, 1o
ascertain the rule applicable thereto, and third, to apply that rule to those facts.

1644, Apart from this legal aspect, we may also point oug that several
branches of the law of evidence deal with questions affecting human  values,
Rules relating to confessions are an example. The buman clement becomes
relevant in a formulation of the rules of the law of evidence in relation to
another topic of lhe law, namely, questions of privilege. Much of the law of
evidentiary privilege is concerned with matiers which are protected from dis-
¢losure having regard to eminently human considerations—considerations which
involve a person’s conjugal rights, his digaity, his reputation for moral integrity,
uis dealings with those in whom he has placed confidence, and the like.

100.5. In discussion cases relating to character, Foster makes a statement
which has subsequently been frequently quoted’—

“The rule of rejecting all manner of evidence in criminal prosecutions
that is foreign to the point of issue, is founded on sound sense and common
justice. For, no man is bound at the peri} of life or liberty, fortune or

reputation, to answer at once and unprepared for every action of his life,
And had not those concerned in state prosccutions, out of their zeal for

T Dynamit Action-Geselischaft v. Rio Tinto Co., (1918) A.C. 292, 302 (HL)
ZR. Burrows, “Law Reporting” (1942) 58 L.Q.R. 96.

3Fpster, Crown Law, 246.
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the public service, somectimes stepped over this rule in the case of treasons,
it would perhaps have been needless to have rmpade an express provision
against it in that case, since the common-law grounded on the principles
of natural justice hath made the like provision in every other.”

i%0.6. 1t may also be mentioned that the level of culture of 4 civilization
may 1mposc restrictions on the content of the law of evidence. For example,
in cruninal irials, involuntary coniessions are excluded, not only because they
may be false, but also because they are repulsive to the conscience of society

Then, therc is the intellectual appeal of the law of evidence, in so far as
it touches on the field of logic and seeks to define what facts are to be considered
as ol prebative value in the eye of the law — “relevani” as the expression goes.

Thus, the legal, morai and social importance of the law of  evidence is
e deeper than may appear at the first blush. Thal explains why the subject
canuct be fully disposed of m a brief report.

1987, Codification of the rules of evidence may not have a long history;
but even so, il may be pertinent to point out that some of the rules of evidence
are of great antiquity,’ as was noticed by Kenyon C.J. This fact was em-
phasired by Best® with reference 10 what he regarded as the primary and
secondary principles of evidence. A primary principle, according to Best, is
one related to a fact to be proved, while a sccondary priuciple is one relaied
to the means of proof.

One of these primary principles is that evidence must be relevant. This
princ.ple underl es some of the rules designed 1o exclude misleading facts from
the consideration of the tribunal; and at least one of these rules, that the actiop
of suangers 10 a litigation ought not to prejudice a party {r¢s juer alios wcts
diteri nocere non debt) is to be found in o slightly different form in Justinian's
Code.”  According to another pringiple, the burden of proof lies on the party
alicging a fact, of which the correlative rule is that he who alleges a matter
must prove it, but he who denies it need not disprove il cei incumbit probatic
qui dwcit noan gqui onegat).  This maxim was attributed #0 Paulus, while, as

_early as the second century A.D., a comparable adage was atiributed to the
rabbliival teacheir Akiba.®

104.8. in India, Brihaspati remarked ages ago that “since people begin
10 enlertain doubts (about a transaction) even in six months (from an occur-
rence o1 lransaction), the Creator therefore created in the hoary past letters
which are recorded on writing material™.®

160.9. When success depended on such means as g judgement from God,
the oath of the parties, wager of law (compurgation) or of batile and ordeals
{ardaiist), rules of evidence were not needed. Society has, howcever, long since
passed these stages.

Essent.ally, rules of evidence regulate the process of fact-finding in a court
of law. This process, whether it is or is not regulated by mandatory rules, is

'R, v. [ihabitnis of Eriswell, (179 3 TR, 707 Bat:icrmafm V. Radenii::s, {1798}y 7
T.R. 663, 667,
2Best, 94, 95, referred to by Nokes, Introduction to Evidence (1967), page 16.

#Corpus Juris Civilis, Code viii, 60, cited by Nokes, Introduclion to Evidence (1967).

page 16.

WCorpus Juris Civilis, Ing. xii, 3, 2.

The Nishnah, Bekh. 2, 7, see also B. K. 3, 11, D.B. 9, 6 (1933 wrs. Danby, 3532, 336,
379.

tBrihaspati, quoied by Kane: History of Hindu Dharmashastra, Vol, 4, page 308,
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diffierent from the process of such finding in other finds of human aclivity. The
diffcrence has been lucidly brought out by two American authors,' one of whom
is the Editor of Wigmore :

“The most conspicuous difference between the law’s problems in deter-
nuning historical facts and those of other disciplines iies in the procedure
ol decision. Other disciplines rely primarily on the method of inquiry,
ruflection, and report by irained investigators. In other disciplines the
final conclusions as to key facts are drawn by cxperis, and the conclusions
may be changed — .f they are found later after further inquiry and reflec-
tion — to be wrong. The law, in contrast, depends in most formal proceedings
upon presentation by the disputants in public hearing before an impartial
tubunal, 4 tribunal previously uniformed about the matters in dispute. And
tindings of facts by the tribunal are usually final so far as the law is
concerned.

“Typical or such formal proceedings is the trial in court. A trial
suffers from immobility. It suffers from shortage and inflexibility of time,

. it is dependent largely upon non-expery sources of information and upon

non-expert evaluators of information (the jury). In addition, proof aL a
irial is rather strictly governed by procedural rules called rules of evidence,”

100.10. The same authors have emphasised the element of contest in these -

words @

“A contested law suit is the society’s last line of defence in the
indispensable effort’ to sccure the peaceful settlement of social conflicts.
in the overwhelming majority of instances, the general directions of the
law function smoothly with no controversy whatever. When controversies
do arise, the overwhelming majority of them are setiled informally or, i
formalty, without a conlest, as by plea of guilty in a criminal case. In
almost alf these situations lawyers are likely to handle evidence in the
same commonsense” fashion that anybody else would, unless special calcula-
tions are called for by a real possibility of formal litigation.?

“When a question has reached the point of contested trial, however,
its whole context is changed. Victory, and not accommodation, is the
objective of the parties. The adversary atmosphere and the delays of
ltigations naturally repei evidence, especially testimony and things under
the control of disinterested persons, so thai the litigants have available
for use only the partisan and ¢oerced residue after pegple with ingennity
have made themselves anonymous, That residue is culled by the parties
wilh a view not to establishing the whole truth, as to winning the case. And
the evidence which survives this attrition (and the exclusiopary rules of
evidence described below) is communicated to the trier of fact in an
emotion-charged setting.

“In judging the law’s handling of its task of fact-finding in this setting,
it is mecessary always to bear in mind that this is a last-ditch process in
which something more is at stake than the truth only of the specific matter
in contest, There is at stake also that confidence of the public generally
in the impartiality and fairness of public settlement of disputes which is
essential if the ditch is to be held and the settlements accepted peaceably.”

160.11, If one bears these aspects in mind, one immediately perceives the

lirnitaticns flowing therefrom,

*Hart and McNaughten, Evidence and Inference in the Law (1938), pages 51, 56;

Loisell, Evidence, Cases and Malterials (1972), pages 3, 4.

*Hart and McNaughten, Evidence and Inference in the Law (1938), pages 51, 36;

reproduced in Louisell and others, Evidence Materitzl and Proof (1972), pages 2, 3.



881
Within these limitations, a well designed law of cvidence always sets before
itself certain objectives which it seeks to achieve, namely, limiting the range of

inquiry, avoidance of delay, and the ascertainment of truth in the best possible
manner.

Let us see how the Act secures the beneficial purposes which it seeks to
achieve. The Act, in the first place, secks to limit the range of evidence by
defining the facts to which evidence can relate. One paramount principle controls
the giving of evidence. Under section 5, evidence must be confined to facts in
issue and relevant facts, This also saves time,—an aspect which is not often
realised.

100.12. in general, the volume of evidence on relevant facts depends on the
importance which the parties attach to proof of the particular facls, and the
law docs not restrict the volume. However, section 39 lays down the limits of
evidence which is to be tendered when the statement forms part of a conversation,
documents, books, or series of letters or papers. Only that much portion s
admissible as is necessary for the full undersianding of the nature and effect of
the statement concerned.

160.13. Then, there are rules as w the quality of evidence. Evidence, if
oral, must be direct. If it is documentary, the contents of the documeny must
be proved by primary evidence (section 61 to 64), ic. by production of the
origmal document, except as permitted by seclion 65. The superiority of docu-
mendary evidence over exirinsic evidence is recognised in section 91 and section
y2 (the Parole Evidence Rules), which exclude extrinsic evidence in competition
with documentary evidence, except under certain circumstances.

100.14, The underlying principle is that documentary proof is always

regarded the better type of testimony, The Privy Council bas observed'——
“It is a cardinal rule of evidence, not one of technicality, but of subs-

tance, which it is dangerous to depart from, that where written documents

exist, they shall be produced as being the best evidence af their own

conients.” .

Sections 56 10 38 of the Act, which dispense with proof of facts of which
the court can take judicial notice or of facis which are admitted, also promote
the purposc of avoiding delay.

100.15. We may also note that certain rules of evidence are intended to
carry out, in the ficld of cvidence, rules exisling in the substantive law. For
example, section 92 prevents the parties from substituting a new contracy for
that recorded in writing, and is, in that sense, ancillary to the substantive law.

In short, rules of evidence are intended ultimately to enmsure that truth
shall comc before the Court in a mauner which secures justice and which is in
conformity with the general principles of jurisprudence and the content and
spirit of the legal system. '

_ 100.16. The Act recognises that truth need not be pursued at too high a
cost, Wider considerations of public policy ' may, for example, justify thc
creation of cxceptions to the ordinary rule that a witness must answer every
question on a relevant fact.

It is elementary that the trial must be fair. The right to a fair trial is,
in particular, promoted by a group of sections seeking to protect the legitimate
Interesls of the accused — sections 24 to 26, 30 and 54 — as also by the

‘Dinomovi ¥, Roy, (1879) L.R. 7 Indian Appeals 8 (P.C).
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provisions relating to confrontation of witnesses with their prior contradictory
statentents.

Finally, procedure is a handmaid of justice, and not an end in itselt On
this principle, section 167 forbids a new trial or reversal of a judgement on the
sole ground of improper reception or rejection of evidence.

100.17. Bearing that these arc the principal considerations underiying the
Act, we have, in the preceding Chapters, gone through the Act, section by
seciion, and have, whercver necessary, recommended amendments in the light
of the experience gained in the working of the Act during the last one hundred
years, and also in the light of the changed social conditions as well as conflict
oi judicial decisions and recent thinking on the subject. These amendments
shouid not, however, be construed as detracting from the high quality of the
content of the present Act as a legislative measure. They only show that no
legislative measure can be so perfect as to retain its utility for a century without
modilications rendered desirable by the passage of time.

In fact, we would like 10 pay a tribute to the ¢xcellence of the Act which,
drafted as it was by Slephen — an eminent lawyer and one who is perhaps
the most respected name in the field of criminal law — has stood the test of
time, 1f — to borrow a phrase from Gilbert — the law is an embodiment of
all thay is truly excellent the Act does not fall much short of ihat ideal.

100.18. We would, at this stage, point out that the Act gives enough indi-
cation of the importance which it attaches to the role of the judge in the
process of trial. It is no accident that two of the important sections dealing
with the role of the judge — sections 165 and 167 - appear at the end of
the Act. Their placing, as well as their content, indicates that the principle
underlying them should pervade the entire process and that this principle is to
be read in each and every of the preceding sections, thus imbuing the trial at
every stage. The role of the Judge, as the Act conceives it, it not a static
onc, that role is dynamic cnough to enable the judge to maintain his grip
over the proceedings so that vexation is minimised, delay is avoided, the
proceedings are conducled with fairness as well as with cxpedition and justic
is donc in its procedural aspect. A Judge ought not to forget the heavy burden
cast upon him by these Lwe sections in particular, and by the scheme of the Act

tn general.

§00.19. In this context, reference may be made to an important feature
of trials, — the cross (—) examination of witnesses. Although cross-examination
on relevant questions cannot be imterfered with by the Judge, yet it must be
noed thot under section 151 of the Act, the Court has a power to forbid
indecent and scandalous questions or inquiries and under sectien 152, it has
a duiv to forbid insuftiog or annoying questions or questions needlessly offen-
sive in form. These two sections give sufficient indication of the Ilegislative
artitude as regards the proper sphere of cross-examination. They contemplate
that the withess is not (o be treated as s mere tool to be played with, or as
4 toy to be tossed from ome counsel to apother. He has a dignity of hisy own,
and the fact that he is a witness cannot affect that dignity. The power of the
judge to control the course of the trial is particularly expected to be utilised
in regard to questions which violate the provisions of these two sections.

We would like to point out that these sections are very rarely ifwoked,
so that injustice often results and the witness leaves the Cowrt with an
unfavourable impression about the quality of the machinery of justice. 1f the
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judge uses his powers wisely and efficicntly, justice will be done and the trial
will be expedited. 1t will also preserve and improve public confidence in the
administration of justice. Unless the guestion be relevant, it is one of the
important functions of the court to see that scandalcus matter is not introduced.
in this sense, “the trial judge is not a mere automat”!

100.20. Primarily, it is the duty of counsel to avoid scandalous questions
Counsel should not overlook the fact thar while they owe a duty to the
witness, they have a duty to the Court. [f, however, in a particular case, counsel
overlook that duty, the Judge should not regard himself as powerless,

In irial Courts, appearing as a witness is sometimes an agonising experience.
Witnesses often have a fear of proceedings in courts. The Judge should there-
fore exercise the powers referred to above widely and efectively, in order that
such apprehensions of witnesses may be allayed and citizens can come forward
to render aid in the admimistration of justice without hesitation.

100.21, Evcn in England, a judge is not a mere umpire to answer the
yuestion “How’s that 7 His object above all i1s to find out the truth, and
to do justice according to law: and in the daily pursuit of it the advocate plays
an honourable and necessary role?

No doubt, as Lord Bacon said — “Patience and gravity of hearing is an
essential part of justice; and an over-speaking judge is no weli-tuned cymbal.”
But obviously he did not wish to imply that the Judge should be a silent
spectator. In this connection, it witl be useful to quote what Burke said' in
the Trial of Warren Fastings:

“A Judge is not placed in the high situation merely as a passive
instrument of the parties. He has a duty of his own, independent of them
and thar duty is to investigate the truth.”

100.22, The following comment* made as to the judicial function in general
is not inapplicable 10 the field of evidence—

“It should not be supposed that because his (Judge’s jurisdiction is
limited, because so much of his work goes unreported, because he is
immersed in the detail of fact, the trial judge is clothed with small res-
ponsibiliry in telating law to justice. It is he who mzkes the law become
a living teacher, as he transmiis it from the legislature and the appellate
court to the citizen who stands befofe him.”

10023, We would like to conclude this chapter by quoting the following
view of Norton as to the function of the law of evidence:

“The law of evidence is, to the administration of the law, what logic
is to all sciences. Tt is applicable to each and every case tried. whether
civil or criminal, and on its being founded on sound principles, and prac-
tically understood by those who are concerned in the administration of
justice — Bench and Bar — depends the right collection of materials on which
each particular judgement and decision can alone be rightly founded.

"Sultan Begum, A.LR. 1936 Lah. 183, 185.

Sfones v. National Coal Board, (1957) 2 All. ER. 155, 157 (C.A).

“Burk, quoted in Rangaswarmi Naicker v. Muriga Naicker, ALR. 1054 Mad. 169,
170.

«Cf. Jaeger, “Praise of Law”, in Interpretations of Modern Legal Philosophies, 152,
36061 (Sayre ed. 1947), quoted in 65 Harvard Law Rev, at page 1304.
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“A judgement may be erroneous on a sound collection of facts relevant
o the issue, through ignorance or misapplication of the substantive law
applicable to the particular case. But no knowledge of the general subs-
tantive' law can save a judgement from error, if he, whose business it is
to collect the facts, has not a practical acquaintance with the law of
cvidence, which teaches him what facts he ought to gather together, and
what to exclude, and why he should gather these and exclude those.™

We believe that the importance of the law of evidence and the role of
the Judpe could not be put in better words. We should also state that rules
of cvidence, however perfect they may be, cannot guarantee that truth will be
known at the end of the trial. They are designed to ensure that the quest for
truth is facilitated; that the process will be carried on in a business like manner;
that the field of inquiry will be confined to certain facts; that the bondaries
of that ficld will be defined with a reasonable amount of precision; and that
certain essential elements of fairness will be constantly kept in mind.

‘Letter from J. B. Norton, Advocate General to the Government of MWadras (19th
Feb 18369). Evidence Act, file App. E. .



NOTE OF DISSENT OF SHRI SEN VARMA

SHOULD THE WORD “ADMISSIBLE” BE SUBSTITUTED FOR THE
WORD “RELEVANT” IN CERTAIN SECTIONS OF THE INDIAN EVI-
DENCE ACT, 18727

T am sorry that T am unable to agree with the recommendations of my
learned colleagues with regard to a few points mentioned below.

In the first place, I find it difficult to agree with the recommendations that
in certain sections of the Tndian Evidence Act, 1872, the word “admissible”
should be substituted for the word “relevant” and that a definition of the
word “admissible” should be given in the Act.

The recommendation is thus stated in Chapter 6.99 of the Report:—

“In view of the inaccuracy of the present terminology as discussed
above, the better course, in our view, would be to avoid the term *not
relevant” in those sections where whai is meant is “not admissible™. Whilst
preserving the word “relevant” in sections 5-16, we should, therefore, substi-
tute the word “admissible”™ for the word “relevant™ wherever the former
appears to be more appropriate,— a definition of “admissible” being added,
in section 3, as meaning “admissible in evidence™.

My disagreement with these recommendations are several. The Tndian
Bvidence Act, 1872, has been now in existence for more than a century, But
uptil now lawyers, courts and judges have not experienced any difficulty in
using the word “relevant” in various sections of the Act particularly wherever
it occurs in sections 17-55 of the Act. When in practice not the least difficulty
has been experienced in this regard and when all concerned know for all prac-
tical purposes the meaning of the word “relevant” and have become aceustomed
to it through long usage. we should, it is submitted, be slow and circumspect
in changing the nomenclattre on the view that there is some inconsistency,
lacuna or inaccuracy in it. We should not forger that Jife of the law is not
always a logical code but it is always grounded in experience. Human life and
affairs of human YVife cannot always be based upon strict lozic and logical
reasoning and even logic and logical reasoming sometimes vary from time fo
time. from place to place, from individual to individual. from community to
community for various factors and ‘causes which are endless in their variety
and formidable in their complexity. Thus even among the masters of loeic,
Aristotle’s logic i« different from the logic of John Stuart Mill and John
Stuart Mill’s Togic is different from the present day symbolic loeic reprerented
bv Bertrand Russell or Johnson. Then, there are differences between all thess
svstems and Indian logic. ancient and modemn: and there are differences between
ancient Tndian logic and modern Tndian logic. Here it may suffice to sav that
we should po slow in changing words and expressions in faw unless it i
absolutzly necessary {o do so,

Tmmanuel Kant in his First Critique — The Critique of Pure Reason,
Yunder the heading “Transcendental Logic, Second Division. Book T: Section T—
“Tdeas in General™ issued a caution and waming in this respect, thus :—

*“To coin new words is a pretension to legislation in language which
is seldom successful: hefore recourse is taken ta so desparate an expedient,

885
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it is advisable to examine the dead and learncd languages, with the hope
and the probability that we may there mecet with some adequate expression
of the notion we have in our minds. In (his case, cven if the original
meaning of the word has become somewhat uncertain, from carelessness
or want of caution on the part of the authors of it, it is always better to
adhers to and confirm its proper meaning —- even although it may be
doubtful whether it was formerly used in exactly in this sense — than to
make our labour vain by want of sufficicnt care to render ourselves
intelligible.”

More than one hundred and sixteen years ago John Austin in his Lectures
on Jurisprudence while dealing with “Intention” in  Lecture XTX  observed
almost in the same wvein .— “To discard established terms is seldom possible:
and where it is possible, is seldom expedient. A familiar expression, however
obseure, is commonly less obscure, as well as mere welcome 1o the taste, than
# new and sfrange onc. Instead of rcjecting conventional terms because they
are ambiguous and obscure we shall commonly find it betier to explain their
mean'ngs, or (in the Tanguage of Old Hobbes), “to snuff them with distinctions
and definitions” (page 419 of Volume I of the 5th Edition, revised and edited
by Robert Campbell).

The Special Committee on the Transfer of Property (Amendment) Bill,
1927, consisting of Mr. S. R. Das (then Law Member to the Govemment of
Ingdia) Sir B. L. Mitter (subscquently Law Member to the Goversment of
India), Sir D. F, Mulla (who also became the Law Member subsequently) and
Justice- S. N. Sen, in its Report submitted to the Governor Genersl in Couneil
obsered in paragraph 10 as follows ;—

“10, In the Bills submitted to us the policy which appears to have
been followed was that no amendment should be attempted which would
merely effect an improvement in wording, hut that principles of importance
which -had been judicially recognised since the passing of the Act should
be-incorporated. In our opinion, it is a sound course to follow. particulbrlv.
in an Act which has been in, force for forty-five years and to whose phraseo-
logy the. general public and the Iegal profession have become accustomed.
Asain. it is not safe to alier gny wording which has received fudicial
interpretation, when the interpretation has not led to any inconvenience
in practice or miscarriage of justice. We also agree that the Act must
be amended to embody new principles. In the amendments which we

_ propose we have also endeavoured to rcmedy any defect which has led
to inconvenience or apomalous results. We bave also acted on the principle
that it is undesirable to attempt to provide in detail for every possible
contingency. No elaboration can be exhaustive and the only result of over-
¢laboration would be to cramp the action of the courts and to encourage
technicalitics, Where there has been a conBict of decisions  we have

endeavoured to set it at rest.”

On these pragmatic and practical considerations T think that in spite of
the views to the contrary of some recent writers like Cross, Montrose and
athers. there is hardly any necessity for making any change of terminology as
recommended by the majority in the Report. We may mentjon here that
eminent old authorities ke Taylor, Stephen and others did not  find  anv

Jhiculty in this respect.
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In support of my objection to the recommended change I should also liks
to refer to the definition of the word “relevant” and to the provisions of
section 5 of the Act so far as they are material for our purpose. The word
“relevant” has been dzfined in section 3 as follows: —

“Qur fact 1s suid t0 be relevant to ancther whege the one iv connected
with the other in any of the ways referred to in the provisions of this Act
relating to the relevancy of facts”. (Italics mine)

From this it is clear that the word “relevant” in the Indian Evidence Act,
has not been used in ifs natural, ordinary or logical sense throughout. The
words “said 16 be” agnd the words “in any of the ways referred 10 the provisions
of rhis Act relcting to relevancy of facts”, should be carefully marked in this
connection; they show that the framers of the Act knew that the word “relevant”
has not always been used in the Act in its natural, ordinary or logical sense
and that in a few cases the word has been given an extended meaning to
deal adequately with the multiplicily and variety of the facts, circumstances and
preblems which arise in judicial proceedings before the courts of law from
day 10 day, so that even though somebody might not like the use of the word
“relevant” in certain provisions of Chapter 1I of Part 1 of the Act, stil] when
a fact is connected with another fact in aay of the ways referred to in any of
the sections 5-35 (both inclusive), then that fact is to be regarded (i.e., said)
as relevant to the other fact.

This is exactly in consonance with what hag been said in section 5 of the
Act, The first paragraph of the section will make this clear.

“5. Evidence may be given in any suit or proceeding of the existence
or non-existence of every fact in issue and of such ofther facts as are
hereinafter declared to be relevant, and of no others. (Italics mine).

The words in italics above are significant showing that evidence can be
given not only of facts in issue as defined in section 3 bug also of other facts
which are declared to be relevant in the various sections of the Act. This
clearly shows that even if a fact be not relevant from the standpoint of strict
logic and reason still if by any provisions of the Evidence Act relating to rele-
vancy, such a fact is declared to be relevant, then evidence can be given of

that fact.

In view of the provisions cited above it is difficult to see how the use
of the word “admissible™ is more appropriate than the use of the word
“relevant”, in some of the sections of Chapter II of Part-I.

It is well known that the framers of the Indian Evidence Act drew heavily
from Taylor’s “A Treatise on the Law of Evidence” which even in the year
1872 acquired the status of a standard work on evidence, According to Taylor
“relevance” is the test of admissibility. He has discussed this aspect of the
matter in great detail in pages 211-251 of the 1lth Edition (1920) and it
eminently stands to reason that a fact which is not at all relevant to a fact in
issue may not be admissible in evidence. How can a fact which is irrelevant
can be made admissible to prove a fact in issue? Therefore it seems that
Taylor was right when he laid down the proposition that relevance is the test
of admissibility. At pages 222 et seq Taylor observed—

_ “316. The rule confining evidence to the points in issue, not only
precludes the litigant parties from proving any facts not distinctly con-
troverted by the pleadings, but it limits the mode of proving even the

$1—131 LADND|T7
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issues themselves, Thus it excludes all evidence of collateral facts, which
are incapable of aflording any reasonable presumption of the principal
matters in dispute, the reason being that such evidence tends needlessly to
consume the public time, to draw away the minds of the jurors from the
pomis in issuc, and to excite prejudice and mislead. Moreover, the
adverse party, ha&ng had no notice of such evidence, is not prepared to
rebut it. The due application of this rule will occastonally tax to the
utmost the firmness and discrimination of the Judge so that, while he shall
reject, as too remele, cvery fact which merely furnishes a fanciful analogy
or conjectural inference, he may admit as relevant the evidence of al those
matters which shed a real, though perhaps an indirect and fecble, light an
the question in issue. And here it will generally be found that the cip-
camsiances of the parties to the suit, and the position in which they stood
when the matter in controversy occurred, are proper subjects of evidence.
The change in the law enabling parties to give testimony for themselves,
rendered this proof of “surrounding circumstances’ still  mere importaat
than it was in former times. In accordance with this doctrine it has been
properly held, that, in an action for money lent, the poverty of the alleged
lender was a very relevant fact, the evidence of which was admissible for
the purpose of disproving the loan,

317. The most important class of facts which are excluded on the
ground of irrelevancy comprises the acts and declarations either of strangems,
or of one of the parties to the action in his dealings with strangers. These
are in the technical language of the law denominated res imter alios actae”

Then, Taylor cites cases after cases to show and prove that in every case
relevancy is always the test of admissibility of evidence. In the index to the
book Taylor clearly mentions in two places that relevance is the test of ade
missibility. Under the heading — *“Admissibility” in the Index is mentioned
“relevance as test of” and under the heading “Relevance”, relevance is spoken
of a essential to admissibility and in both these places he has referred
to pages 211-251 of his book:--Te prave this he has referred 10 a large pumber
of cases to which it is unnecessary to refer here.

In view of what has been stated above it is difficult to agree with the
thesis that there is a distinction and difference between admissibility of evidenee
and refevance of evidence. At least that does not appear to be the stand taken
in the Indian Evidence Act, 1872. One may even agree with the proposition
that a fact otherwise relevant may be excluded on practica] considerations but
it is very difficult to agree with the proposition that a fact not at all rélevant
may be admissible in evidence. In other words a fact which is relevant to
another fact (FACT IN ISSUE) may be excluded on grounds of public policy
but it is not possible to agree with the proposition that a fact having no rele-
vance to the fact in issue can be admissible as evidence under the policy of the
law. In each of the cases of hearsay, opinion character, etc., if we examine
them carefully, we can, in a very limited number of cases, notice some rational,
reasonable and fairly strong connecting thread between each of the cases men-
tioned above and facts in issue %0 prove which in such specia] cases hearsay,
opinion character, etc. are used in evidence to prove a fact in issue. Tf om
examination, a rational and reasonable conpection is, in the opinion of the
Judge, found to exist between a collateral fact and a fact in issue, and if the
court believes on the proof such collateral fact that the fact in issue exists or
considers its existence so probable that a prudent man ought, under the cir-
cumstances of the particular case, to act upon the supposition that it exists,
then the court is justified im segarding the coillateral fact ag relevast
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.and in admitting it in evidence.  This 15 substantially the definition
-of "Proved” as given in section 3 of the Act. 1n Article 2 of his Digest of
the Law of Evidencc, Stephen says “tha the Judge may exclude evidence of
facts which though relevant or deemed to be relevant to the issue. appear to
him toe temote to be material under all the circumstances of the case.”

This is exactly the reason for the exclusion except in a few exveplional
-cases, of hearsay evidence, opinion evidence, character evidence, etc. As Taylor
.-says ip paragraph 316 of his bock (already quoted)—

e e . he (the Judge) shall reject as too remote, every
fact which merely furnishes a fanciful analegy or conjectural inference, he
may admit as relevant the evidence of all these matters which shed a real,
though perhaps an indircct and fzeble, light on the question in issue.”

Hearsay evidence, opinion cvidence and character evidence etc. have been
-exciuded in the Act because each of them merely furnishes a fanciful analogy
or a conjectural inference in relation to the facts in issue. But in the few
exceptional cases where they arc admitled in evidence, they are so admitted
“because, they shed a “real, though perhips an indirect and feeble light on the
-question I issue.” In other words, even in such special cases there is some
streak of relevancy between the collaieral fact and the fact in issue.

_ Hearsay with a few exceptions is excluded becauwse of practical considera-
“tions on which the policy of the law is based, it is regarded as irrelevant, Such
practical considerations are allowed (o outweigh the principles dealing with
Jdogical relevancy. These practical considerations may be taken lo be chiefly —
a statement made by an absent person cannot be tested by cross-examination
of that person; that very few people can be trusted to repeat a statement that
they may have heard in any but the very simplest cases: that admission of
hearsay would open an casy way to fraud, and would then prolong proceedings
by the production of unimportant matters in a way which would cloud the
_xeal issue. Moreover, in the case of hearsay evidence, Opnion evidence, etc., the
statement of the witness who gives such evidence does not represent his direct

perceplion.

It may be pointed out as already stated that the concept of relevance
-of one fact fo another i3 not a stalic one. This concept like any other
human concept varies from person to person, community to community, place
to place and time to time. “In an anarchical state of society”, says Holland
in his Jurisprudence (Eleventh Edition — 1910} at p. 318, an injured person
takes such compensation as he can obtain from a wrong doer, or, if strong
.enough, gets such satisfaction as may be derived from an act of revenge. A politi-
cal society, in the first place, puts this rude self-help under stringent regulation
.and secondly, provides a substitute for it in the shape of judicial process. Self-
help is indeed but unsatisfactory means of redress”. Here what is relevant in
relation to the redress of the wrong done to the imjured person is the superior
physical strength of the injured man to that of the wrong doer. Not only that,
here the injured party being the judge in his own cause whatever he considers
to be for his benefit. he regards as relevant for the purpose of deciding the
jssue. To suppress private rcvenge and to erect courts of justice and to compell
everyone who is wronged to leok to the courts for remedial rights is, however,
‘task far beyond the strength of the State in this state of its formation. It is
.at this stage that the primirive savage, on being asked what was the difference
between right and wrong, could say with a sense of pride that it was right when
"he cloped with his neighbour’s wife but it was wrong when his neighbour eloped
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with his wife. (See Paul Vinogradoff's Common Sense in Law, pp. 18-19), In a
socicty where this is the standard of right and justice, the relevance of one fact to
another {(a fact in issue) is bound to be different from the concept of relevance in
a more progressive society. We should not forget that the objecis of the law of -
evidence, are, on one hand to limit the field of enquiry by the doctrine that
certain classes of facts are already within judicial notice of the courts and by
presumptions by which certain propositions are presumed te be sufficiently
proved when certain other propositions have been established, on the other
hand, to exclude certain kinds or facts as having too remote a connection with
or too remote a bearing on the issue, or as incapable of being satisfactorily
proved, or as coming from a suspicious quarter. For the last mentioned reasen
certain classes of person or persons occupying certain relative positions are
rendered incapable of being witnesses. In considering the question of relevancy
of one fact (a collateral fact or as Bentham called it, an evidentiary fact} to
a fact in issue is not always based upon purely logical principles. Thus the
disclosure of any communication made by a client to his advocate in the
course of and for the purpose of his employment as such advocate may be very
pertinent and relevant for deciding any issue in a suit or proceedings but however,
relevant such disclosure may be, an advocate is not at any time permitted
except with his client’s express consent, to make such disclosure, There are
many other similar provisions in the Evidence Act under which statementr
otherwise very relevant and pertinent for the determination of any issue in a
suit are excladed from being put info evidence, They are excluded not because -
they are irrclevant but on grounds of the social policy of the law based upon
larger moral and practical considerations,

I do not like fo enter into a more elaborate and detailed discussions on
this point. What I have already said will tead to show that the concept of
relevancy of ome fact to anocther fact is not an invariably absolute or static
concept. It s lable to change and variation. What is regarded as relevant
may in process of further evolution of our minds and thought, cease to be so
and what is rejected as an irrelevant may be regarded as relevant. No definite
bard and fast rule can be laid down in this behalf. Then there is nothing
sacrosanct about the word ‘relevant” or about the word ‘admissible’. What we
cajl a refevant fact was called by Bentham, as I have already mentioned, ak
evidentiary fact. He distingnished an evidentiary fact from a principal fact

thus :—

“The term evidence, as has already been remarked is a relative term.
Like other relative terms, it has no complete signification of itself. To
complete the signification of it, to enable it to present to the mind a fixed’
and complete idea, the object to which it bears a necessary reference-
must be brought upon the stage. 1 have to produce evidence. Evidence
of what? Evidence of a certain fact or facts. Facts, then, matters of
fact, are the subject mafter, the necessary subject-matter of evidence : facts
in general, of evidence in general. Before we come to speak of evidence-
in detail, it will be necessary to say something of facts in general, considered

as the subject-matter of evidence.

Of facts ? Yes: but in what poin¢ of view considered ? Not in every
point of view, but in the particular point of view in which the contemp--
lation of them is pertinent to the design and object of this treatise: not in
a physical not in a medical, not in a mathematical point of view; not in
a barren, and purely speculative, logical point of view; not in any poinf-
of view, but a legal. (ltalics mine), :
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The facts then, or matters of fact, the species of facts, the individual facts,
here under consideration, are those facts, and those only, concerning the exist-
ence or non-existence of which, at a certain peint of time and place, a per-
suasion may come to be fc-med by a judge., for the purpose of grounding a

decision thereupon.

Thus, then, the circle within which the class of facts in question is com-
prised, presents itself as a comparatively narrow one.

in the next view that requires to be given of it, the extent of it will appear
boundlzss.  Nor indeed does it admit of any other limits than those which
are set to it by the nature of the end or purpose, with a view to which the
word of facts is brought thus upon the stage,

Facts, then, considered as the subject matier of legal decision, and for
that purpose of evidence may be distinguished in the first place into principal
and evidentiary.

What is meant by the words principal fact, and evidentiary fact, his been
seen in a former chapter. The question now is. what facts are to be considered
principal facts, and evidentiary facts, with reference to a legal purpose.

By principal facts, 1 mean those facts which on the occasion of each indivi-
dual suit, are the facts sought, for the purpose of their constituting the immediate
basis or ground of the decision: in so much that, when a mass of facts of this
description, having been sought, s deemed to have been found, the decision
follows of course, whether any other facts be considered found or not.

By evidentiary facts, I mean such facts as are not competent to form the
ground of a decision of themselves, nor otherwise than in as far as they serve
to produce in the breast of the judge a persuasion comcerning the existence of
such and such other facts, of the description just given, viz. principal facts.

Here, then it is that the circle expands itself, and seems to break all bounds.
Under the term ‘principal facts’ when the mass comes to be analyzed and
divided, facts of a particular description, and that a limited one will be seen
to be comprised. But under the description of evidentiary facts, ali facts whatso-
ever-—at least all facts that are capable of coming under human cognizance—
will be seen to be included. For there is no sort of fact imaginable, to which
it may not happen to serve as evidence with relation to some principal fact.
It is only by the comsideration of the purpose for which the mentjon of them
is introduced, that the view we are called upon to take of them is circumscribed.”
(Bentham, Works, Vol. VL, pp. 214-15).

If thus a fact which may be put in evidence and proved for the purpose
of proving and establishing a fact in issue, that fact must have some logical
and pertinent relationship or connection with the fact to be proved.  The
idea of that relationship or connection may vary from place to place, commu-
nity to community or age to age but there must be a pertinent and cogent
relationship and that relationship may in a good number of cases, be direct
and immediate and in other cases it may not be so direct or immedia‘e or so
pertinent buf some sort of relationship between the two must be there. There-
fore a fact which has no connection to a principal fact or fact in issue cannot
be admissible in evidence, even though we may use the word “relevant” in
connection therewith. The law by its fiat cannot make a fact admissible for
the purpose of proving another fact, that is, a fact in issue unless there is

$8—131 LAD/ND/77
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some sort of relationship, immediate or mediate, between the two. Therefore
i[-l scct_ion 5 of the Evidence Act it has been laid down that evidence may be.
given in a suit or proceeding of the existence or non-existence of every fact
in 1ssue ard of such other facts as are hercinafter declared to be relevant and
of no others. And this provision of section 5 is in consonance with the defini-
tion of the word “relevant” as given in section 3. I have alrcady quoted that
definition but it is worth repeating—“One fact is said to be relevant lo another
when the one is connected with the other in any of the ways referred to in
the provisions of this Act relating to the relevancy of facts.”

Then, a fact may be logically relevant but may not be legally relevam
and therefore camnot legally admissible in evidence, because its connection with
the principal fact, that is, the fact in issue may be toc remote or too feeble
or because it would complicate the trial with the multiplicity of issues.

It is true that the relevance is essentially a matter of Jogic; but it is the
logic of inference in a specialised from under the influence of law as a practical
social study,

Apart from suits, preceedings and disputes before courts of law, even in
matters and situations of life in general whenever we take a decisicn on the
basis of facts we draw some inference from the facts which we consider to
have been proved and from such inference we come to a conclusion. If we
look at the definitions of ‘relevant’, ‘facts in issue’. ‘evidence’, ‘proved’ and
‘disproved’, it becomes clear to us that in order that an inferemce as to the
existence or non-existence of one fact may be rationally drawn from the proof
of another fact, the connection between the two must be a relevant one. Now
what does this relevant conmection mean ? It means or it ought to mwean that
the relationship or connection between the two facts must be a logical rejation-
ship which in plain language means that it must be a casual comnection or
relationship. In other words, ome fact must be related to the other as if it
were either a cause or an effect of the other. Unless there is some casual
relationship, we are not justified in calling one fact as being relevant to another
fact. In the absence of a relevant connection between one fact and another
in this sense, we cannot say that any result can pecessarily follow the moment
any relationship between the two is established. This is clear from the defini-
tion of the expression fact in issue’. It has been defined as any fact from which,
either by itself or in connection with other facts, the existence. non-existence.
gature or extent of any right, liability or disability asserted or denied in any
suit or proceeding necessarily follows. The expression ‘necessatily follows’ in
this definition is important as indicating a cause-and-effect relationship between
the evidentiary fact and the principal fact. The definitions of ‘proved’, and
disproved’ also point to the same conclusicn. A fact is said to be ‘proved’.
when after considering the matters before it. the court either believes it to
exist or considers its existence so probable that a prudent man ought, under
the circumstances of the particular case, to act upon the supposition that it

exists.

A fact is said to be “disproved” when after considering matters before it.
the court sither believes that it does mot exist or considers its non-existence so
probable that a prudent man ought under the circumstances of the particular
case, to act upon the supposition that it does not exist. Bu; proof of facts,
inferences drawn from such facts and the conclusion as to any right, liability
ctc. based on such inference are based upon various causes and factors in life.
Therefore in order that one fact may be regarded as ‘relevant’ that is, logically
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relevant to another fact, there must be a causal relationship between the two.
Now this relationship between one fact and another may vary. The relevancy
91’ one fact to amother or causal relationship of one fact or another to an
ignorant tribal living in the jungle may be quite different from relevant relation-
ship or causal connection between two facts to a civilised man. Various
factors such as our heridity, our nature and our intelligence, our inherent mental
stracture, our environments, onr traditions, our training and education, the
level of our understanding., knowledge and culture, our virtues, our sense of
dharma, our moral wisdom, all these may influence our concept of relevancy
quite differently from an aboriginal who living in the forest, believing in animism
may regard a fact as not following necessarily from another proved fact but
as the effect of the wrath of some super-natural power etc. In this way instances
may be multiplied. Thus the abstract proposition is that by the relevant rela-
tionship of one fact to another, what is meant is nothing but a causa! relation.
ship between the two and this may be called a logical relationship. Thus,
concept of relevance and logical connection between an  evidemtiary {collateral)
fact and a principal fact (fact in issue) is nothing but a causal relationship
between the two so that from the proof of the ome, a legitimate inference as
to the existence or non-existence of the other necessarily follow ie. follow as

an effect from a canse.

There are three important stages i the trial of a case (civil or criminal)
before a court. ‘The first stage is the stage of evidence, oral documentary or
material etc. adduced in the case by the parties. Tn this stage the witness:
plays a prominent role. Even in the case of documentary and material evidence,
the witnesses must formally produce them before the court. T this stage
witnesses must testify to facts as perceived by them. But it is never their
function to draw any inference from the facts stated by them. Secondly, after
considering the matters before it on the basis of the evidence adduced, the
court is to draw from such matters inferences regarding the existence or nom-
existence of fact or facts in issue involved in the trial. Tn this task the court
is expected to be gnided by the standard of behaviour of the averapge prudent
man in the circumstances of the case before it. When this stage is over, the
fact or facts in isspe in the case is or are said to be “proved” or “disproved”™.
Then, comes the third stage which is comparatively easy. Fron:l the fact or
facts in issue thus proved or disproved, the court is to decide either by the
fact in jssue itself or the facts in issue themselves or in connection with other
facts whether the law on the basis of which the relief is claimed I the case,
applies to the case, in other words, whether the existence, non-existence, pature
or extent of any right, Hability or disability under the law, asserted or denied
in the case necessarilly follows, that is, follows as an effect or conseguence

from a cause,

» - » the

Thus of the three principal stages of triat of a casobetore a court,
witnesses play a significant role in the first stage by festifying to facts, _s.gencral]y
perceived by them with their senses, the second and third stages fall within the

exclusive jurisdiction of the court.

From the above it is clear that the relevant relationship of one faet' to
another is in ultimate analysis a causa} or logical relationship. We caonot
fully know a fact unless we know the canses thereof. The !?cts in issne M
a case are only truly known to exist when seen as connected with the surround-
ing body of facts which makes up the four causes (of which the exponent w?s
Asistotle, the founder of Western Logic) giving the reason why the facts m
issue exist. “The body of relevant facts exemplifies in its relationship to the
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facts ‘in issue every one of these four causes.” According to Aristotle there is
a-combination of four types of causes or reasons. This is known as Aritsotié’s
famous doctrine of Four Causes, Material cause, Formal Cause, Efficient Cauze
and ‘Final Cause. The “material” cause is the geperal body of  surrounding
circumstances in which the actual facts in issue are a potential event which may
or mmay not emerge. The “formal” cause is the general type of occurrenee of
which the actnal facts in isswe are a particular example. The “efficient” causc
is the well-known “cause causans” of the law reports, that -event the happening
of which sets in motion the forces that -preduce the events under cosnsideration--—
as'for example—the fall of a tree -in a storm causing the death of a uman
standing under it. The “final” cause is the motive of the agent or the state
df things which he wants to realise, be it good or bad. “In -a perfecily resti-
blished -case of causal inter-deperdence we can reason both from effect to
cause and from cause to éffect: if one-exists the other exists or in the language
of ‘Aristotle, their inter-dependence is reciprocal and cenvertible. So, in evidenee
we may infer the existence of the facts in issue ‘by seeing them either as effects
or -as causes of the surrounding body a probative facts” (vide the Appendix
to Stephen’s—Digest ¢f the Law of Evidence, pp. 235-236),

. Causality -plays an important role in the reasoning of substantive law—as
for example in the discussion of proximateness of damages. Tt is also of great
importance in the law of evidence as in the rules of retevancy. The facts ‘in
issue-are only truly known to exist when conpected with the surronding “boddy
of facts which makes vp the four causes giving the reason why 'the ‘fact in issue
exists. Thus ‘relevance® is simply the logic of irference in a spectalised form.
The above definition indicates just what is asked of prodf ‘by evidemce. ‘Tt
aims at relating the fact in issue to a wide surrounding field and then showing
that there is implicit in that field some general law of behavious. Those ‘Jwws
are .extremely various and of widely differing certainity bmt ‘in evely case -the
principle .is the same. The facts in issue are shown to’be ‘the conclusion -which
aniges inferentially from the surroundling ddta; cogency of rthe inference -arises
from .its revealing the operation in the particular case of some general law -of
behaviour, By exhibiting the facts in issue inferentiafly or as reasoned -factswe
justify our desire to have their existence believed in. Tnferenee is -of course,
always at.work in our thoughts, though with varying degrees of explicitness .and
olaboration and accordingly the presentation of a case always involves an
inference but in varving degrees of proniinence. (See pp. 237-238, ibid.). ‘

The law prohibits 2 witness from giving what is called ‘opinions’. He is
only to state facts, becanse an opinion means any statement which does ‘not
represent direct perception: it may vary from mere belicf founded on no grounds
at uil fo the felly reasoned conclusion of the scientific-experts. The law, there-
fore, rejects opinions, {excepling opinions of expetts) ‘mot 'so much on -the
ground that they may be erroncous as because it wishes to know what are the
premises on which the opinion fs founded so that it may judge whether :the
witness:knows those premises to be true and what is the strength of the infer-
ence arising from them. With regard ‘to the-expert, the law requires the data
on which the inference is founded ‘either to-be the-fruits of his own observation
or-to have been proved to exist by The direct ie. (preceptual) testimony of some
other witness. In matters of sclence ard art, the expert witness states what
inferenee arises from his data and the eourt then appraises.its cogency. Tn the
case of ordinary ie. mon-scientific facts. the witness only states the facts and
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the court draws inference. Such jis the theory of the law. It is perhaps fair
to add that many logicians experience a difficnlty in drawing such a hard and
fast line between fact and inference as is done by lawyers.

It may therefore be faitly claimed that the operation of proving a case by
evilence is simply specialised example of the process of claiming credit for a
conclusion by exhibiting it as the inferential outcome of a set of data. The
comclusion is the facts in issuc and the data are the facts relevant to the facts
in issue or probative facts. (see ibid, pp. 239-40).

It must be remembered, howcver, that judicial inference, that js, the infer-
ence as to the existence or non-existence of principal facts or facts in issue from
the probative or evidentiary facts cannot amount to the demonstrative certainty
of the mathematician or physical scientist. Dealing with human life and its
affairs in complex social and jural relations, the logical inference we seek and
draw from the proof of probative facts in law must be the inference of a practical
nature in relation to which it wonld be wrong to accept the certainty of the
mathematician or physical scientist. This i3 why from the same set of proved
facts in a case before the court, different judges may draw different inferences
and conclusions. The reasons for this are not very far to see. Our passions
and our inclinations towards, or our repulsions against, a particular point of
view, our arrogance, our prejudices and other irrational and impulsive factors
play an important role in this respect as in respect of every other aspect or
department of our activities. ‘Man’s life is not pure logic and pure reasen; man
is compromise between passion and reason, between pride and prejudices on the
¢ne hand and intellect and knowledge on the other. The 'faculty of -meral
wisdom and dharma and the faculty of “faith (siaddha). and the facalty of
fecling which includes the good and the ‘beauttfol (Shivam and -Sundaram) are
developed in us only a rudimentary form # at all. The de&ct.OE-lr}gml
reasoning is that it has no sure foundation to stand upon beeause as ust .sow
mentioned, different persons may come to - different conclusion from -the same
premises. Not only in the field of enquiry into supreme and ext::a-Pheﬂﬁfﬂm'
problems sometimes faced by man such as freedom of the -will.-‘rmmoml.wvrof
the soul and existence of God, but in the field of mundane- .problems lacmg -8
in our day to day life and activities, arguments and reasonmg ‘cannot give s
any correct, statisfactory and true solution. In relation “to court -proceedings
also by which we try to solve one very fmpottant category of -our -ranndane

problems, we find that the decision which a lower coutt ‘takes on - the -hasis of

the proved facts 1 etimes strongly dissentedd from by the court of appeal
o he came s . ot 'Brown v. Allen (344 US. 442

tn the basis of the same proved facts. In the case

ut p. 340 (1953). Jackson, J of the U.S. ‘Supreme Court observef!—“-'l'hm e
no doubt that if there were a super-Supreme ‘Couxt, a substantial portion of
onr teversals of State courts wounld also be reversed. “We are ‘net- fimal because
we are infallible, but we are infallible only because we are final. ;Thus,{m;ne
the same premises and proved facts, varying tnferences and conclusions .can l
and are actually drawn depending upon various factors ‘sach .as the pensonam
equation ie. the major inarticulate promises of the persons concerned  or l
some cases their better knowledge etc. K. N. Llewellyn one of the most. powerfa

- * L] R - - - k
s 1 of Juris ence in America-said in his boo
exponents of the Realist Schoo prud A S ber of atfes

“The Bramble Bush”—Never forget that there is an T S
to.any argument; Never despise an idea no matter ho:w :mper!edﬂy or.gtﬁla'lox;
presented or from what source it comes; "Never be sattsﬁed'-vfnth any pi !
work, yours or anothers; because it can a'lv_vays'be tmproved: Mamt:xr?n. );11;-
ideas with cverthing you have but without betng da‘?.zled“by your own v fance;
you might conceivably be wrong; and Always be interested everything,
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He again tells us that the law is not a self-contained set of logical proposi-
Hons; that rules of law do not explain the result at law; that the stated reasons
for a decision regularly mask inarticilate major promises i.e. the persondlity of
the judge, that facts are slippery rthings, with a nasty habit of changing shape
and colour. depending on who is looking at them; thoat judges are not awtoma-
tons who annouce the law bur human beings, possible newrotic; that juries are
barely human; that the truth is not in the law books which should nevertheless
stifl be studied, that we do not know yet where the truth is but it is somewhere
— in economies or in sociclogy or in anthropology or psychology or in the
murky reaches of Freudian theory. These last words remind one of what Holmes
declared in 1886 to the students of Harvard — “If your subject is law, the roads
are plain to anthropology. the science of man, to political economy, the theory
of legislation, ethics and thus by several paths to your final view of life.”

Without further elaborating this thesis it may now be said that one fact can
never be relevant to another fact unless there is some sort of causal relation (in
the Aristotelian sense of the four types of cause) between the two. 1In this sense
it can be safely asserted that a fact can never be admissible in evidence unless
it is relevant to the fact in issge. :

But from what has been discussed above it is also amply clear that legal
relevance for various reasons noted alveady, sometimes parts company with logi-
cial relevance and introduces a set of rules (not strictly logical) based entirely
on the practical social policy of the law. A very good example is that the
bad character of an accused person is deemed to be irrelevant except in reply
(section 54 of the Bvidence Act). To a layman, the bad characfer- of an
accused person is regarded as highly probative of his present guilt but the law
of evidence gemerally regards such bad character as irrelevant except in few
cases. Of course there appears to be very good reasons that the law generally
treats the bad character of a person as irrelevant in the trial of a subsequent
criminal case against that person. The reason is that even a man of bad character
may change. He may be reformed. No person is a bom criminal. Modemn
criminology affirms this. When a person comes into this world, he comes Wke
a pure flower, Thereafter his environments, bad company, training in such
company and other facts join together in gradually converting him into a bad
character and a criminal but even then a change may come in him, he may be
reformed and may become a decent citizen and even a man of saintly character.
Therefore, the policy underlying the Jaw that bad character is generally irrelevant
appears to be based on sound foundations. Be that as it may, it may be said
however that rules not strictly logical in the law of evidence based on the
practical social policy of the law and considered necessary for the fair and
smooth operation of the judicial process, are not very numerous and form no
obstacle. Regarding the subject in this light, hearsay evidence, opinion evidence,
evidence as to character etc. are excluded (bharring a few exception such as those
enumerated in sections 32 and 33 etc. and the exceptions relating to opinions
of experts and those relating to character in sections 45-55 and a few other minor
excentions) on cogent prounds because in such cases there is no direct perception
by the witness of the probative facts to which a party to a suit or legal proceed-
ines has called him as witness to depose.

Upon zll these considerations I would respectfully submit that the word
“admissible” should not be substituted for the word “relevant™ in any of the
provisions of the Indian Evidence Act In order that 2 fact mav be admissible
in evidence for the purpose of proving another fact the fact in issue. it must
be relevapt but from this it does not necessarily follow that every facy which
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is relevant shall in very case be admitted in evidence for the purpose of proving
a fact in issue; all probative facts must be relevant facts but all relevant facts
need not be probative facts; again, in a few cases under a set of rules, not
strictly logical, facts not strictly relevant in the sense of logic, may be admissible
in evidence as probative facts on grounds of practical social policy of the law
as evolved out of the exigencies of buman affairs and the felt necessitics of the
times; in that case such facts become relevant under the rules of the law, though
not under the rules of strict fogic. The definitons of the words “Relevant™,
“Facts in issue”, “Evidence”, “Proved” and “Disproved” in section 3, and the
provisions of section 5, of the Indian Evidence Act lend support to this view.
In other words, legal relevance need not always be logical relevance. This being
so relevancy, that is, legal relevancy which means in the present context relevancy
in accordance with the provisions of the Indian Evidence Act, 1872, is always
the test of admissibility.

(5. P. SEN-VARMA) 26-4-77.

NOTE OF DISSENT

SHOUL.D A NEW SECTION, SAY, SECTION 26-A, BE INSERTED IN THE

INDIAN EVIDENCE ACT, 1872, ENABLING AND REQUIRING INVESTI-

GATING POLICE OFFICERS TO RECORD CONFESSIONAL STATEMENTS
OF ACCUSED PERSON?

The second point on which I have differed from the recommendations of
the majority is with regard to the recording of confessions of an accused by a
police officer, According to the majority view a new section may be inserted
in the Indian Evidence Act after section 26 as scction 26-A for the recording
of such confession by a police officer. In support of this view it is stated in
paragraph 11.16 er seq that a suggestion has been made in the 14th Report
of the Law Commission on Reform of Judicial Administration Volume II,
page 743, paragraphs 38 and 39, that as the superior officers of the police are
today recruited from the same social strata as officers of other departments,
a confession made to the officer of the status of the Deputy Superintendent
of Police and above should be acceptable in evidence, This relaxation, was
to be restricted to cases which such officers themselves investigate and should
be introduced as an exceptional measure only in the Presidency Towns or places
of like importance where investigations can be conducted by superior police
officers and where the average persons would be more educated and conscious of
their rights. The recommendation for introducing the change in the Presidency
Towns at the initial stage was made because the magistracy there was directly
under the controf of the respective High Courts. In other areas, it was observed,
it should be introduced only after the separation of the judiciary from the exe-

cutive.

In a later report of the Law Commission on the Code of Criminal Procedure
{48th Report of the Law Commission), the question of confessions made to
the police was considered at length and the recommendations in the 48th Report
were more or less on the lines of the recommendation made in the 14th Report,
In the background of these two reports it is recommended by the majority in
paragraphs 11.16—11.18 of the present report that in so far as these recommenda-
tions concern the Bvidence a new section, say, Section 26-A in the Evidence Act.

With respect I am strongly opposed to this recommendation. Whatever the
social strata from which superior officers of the police are recruited and whatever
the backgronnd and educational attainments which such police officers may
be supposed to have, the attribute of voluntariness which is the ball-mark and
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sine quo non of a confessional statement under section 164 of the Code of
Crimina] Procedure is not likely to be present in an accused person whem he
is. produced before a superior investipating police officer for making a confession
under section 164 of the Code of Criminal Procedure, even though the accused
person may have a counsel of his choice and such counsel is present when the
confessional statement is recorded. It may be stated herc in parenthesis that
no change has been made in this respect in section 164 of the new Code of
Crimtinal Procedure, 1973.

A police officer investigating a criminal case, however, high his staius
may be and however equal or supesior may be his social stratiun to the soeial
strata from which officers of other departments are drawn, cammot be expocted
to possess and exhibit that attitude of mind and that spirit of detachment and
impartiality while recording a confessional statement made by the accused ‘in
a case which is being investigated by himself, which a judicial magistrate by
his training, occupation, temperament, attitude and independence generated by -
such occupation and other factors, always brings to bear when recording a
confessional statement of an accused person. We should mnot forget that a
man’s approach and attitude to the affairs which he is required to deal with:
in his official career is to a large extent determined by the nature of the duties
which he performs by virtue of his official career. An officer of the police
develops a peculiar habit of mind which is very different from the habit of mind
developed by a magistrate deing judicial work, We should not forget that since
ancient times the essential function of the police has been maintenance of law
and' order which is par excellence an exccutive function of prime impertance
and the function of a judicial magistratc even while recording the confessional®
statement of an accused person, is par excellence a judicial function. The re-
cording of a confession of an accused being essentially 2 judicial function, omly
the criminal judiciary (magistracy) may be expected to discharge it properly:
without fear or favour, These qualitics cannot be expected ftom a police offi-
cer, specially when such officer is thé investigating police. Being the investigat-
ing officer he will have a oDatural leaning and tendency to prove the
guilt of the accused. There is very likely unconscious inclination on the" part
of an investigating police officer to regard an accused person as thie guilty per-
son and he will try in every possible way to involve him in the commission of
the offence and to prove his guilt. Tf by his investigation he cannot prove the
guilt of the accused, his efficiency as a police officer will suffer and dwindle and-
he will come to be regarded by his superior officers as a worthless officer, It-
is well known that the promotion of police officers not only in thiy country
but in the United Kingdom also, depends to a substantial extent on the success
of the investigating police officers in procuring conviction of the accused per-
sons. It is difficult for such police officers to record a confessional statement:
made by an accused person in an absolutely detached and impartial manper.
Human frailty being what it is, a police officer cannot take the risk of sacrificing
his own personal intercst when recording 2 confessional statement made by an

accused person.

Moreover, the very presence in the law of such a provision -as the one
recommended, will lure and tempt the investigating police officer to shape and-
mould before hand the accnsed person by threaé, inducement and pronise:
and by cxtortion and oppression and by application of other third degree
methods, in such a way that when he is produced before the very same investi-
gating officer for making his confessional statement, he will make the confes-
sion as if he were making it absolutely voluntarily out of his own free wifl
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when in fact and reality his moral backbone has aiready been completely broken
and his voluntary will, atrophied and deadened. I am of opinien- that the
consequences of the introduction of the proposed provision in our statute law
will- be disastrous on the administration of criminal justice in this country.

The framers of the Indian Evidence Act, 1872, were men of great moral
wisdom and circumspection and therefore they were cautious as regards the
admissibility of statement made by an accused person before 2 police officer.
The demands of impartial and independent and fair justice will be defeated
and thwarted if the views of the majority are accepted.

We may state here that voluntariness on the part of an accused person is
the basis of a Magistrate’s jurisdiction to record a confession. Before recording
a confession it is mandatory upon the Magistrate to ensure by questioning the
accused that the statement about t0 be made by him is spontenous and voluntary.
‘The judicial magistrate cannot and must not record any confession unless after
applying his judicial mind, he is fully satisfied about the voluntariness of the
confession. This is imperative and is a matter of substance.

The- reason which influenced the Logislature in excluding a confession made
to a police officer will appear from the following extract from the first Report
of the Indian Law Commissioners —

“The police in the province of Bengal: are armed with very extensive pewers.
They are prohibited from enquiring into cases of a petty nature but the com-
plaints in cases of the more serious offences are usually laid before the pelice.
Darogah (now Sub-Inspecior or Inspector) who is authorised to examine the
complainant, to issue process of arrest, to summon witnesscs, to examine the
accused and 1o forward the cases to the Magistrate or submit a report of his
‘proceedings accordingly as the evidence may in his judgement, warrant the
one or the other course. The evidence taken by the Parliamentary Committees
on Indian affairs during the sessions of 1852 amd, 1853, and other papers which
have been brought to our notice, abundantly show that the powers of the police
are often abused for purposes of extortion and oppression and we have consi-
dered whether the powers now exercised by the police might not be gradually
abridged. In ome material point we propese a change in the dutics of the
police by the adoption of a rule probibiting any examination whatever of an
accused party by the police, the result of which is to constitute a wriften:
document. This, of course, will not prevent a police officer from receiving any,
information which any onme may voluntarily offer to him; but the police. will
not be permiited to put upon record any statement made by the party accused

of an offence.”

In 1876, Sir Richard Garth, CJ. in R. v. Huribulle, 1878 I.L.R. I Calcutta
207, obscrved ——

“A confession made to a police officer under any circumstance, is not
admissible in evidence against him and that section 26 is not intended to
qualify the plain meaning of sectiom 25; but means that no confession made
by a prisoner in custody, to any person other than a police officer shall be
admissible, unless made in the immediate presence of a magistrate. It is
an enactment to which the court should give the fullest effect, and 1 see
no sufficient reason for reading section 26 so as to qualify the plain meaning

of section 25.”
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in the well known case of Queen Empress v. Babu Lal (1884 ILR. 6 All.
509)— it was observed

“to repeat a phrase I used on a former occasion, instead of working
upto the confession they work down from it, with the result that we fre-
quently find ourselves compelled to reverse convictions simply because,
bevond the confession there is no tangible evidence of guilt. Moreover I
have said, and I repeat now, it is incredible that the extraordinarily large
number of confessions which come before us in the criminal cases disposed
of by this court, ¢ither in appeal or revision, should have been voluntarily
and freely made in every instance as represented. I may claim some
knowledge of, and acquaintance with, the ways and conduct of persons
accused of crime and I do pot believe that the ordinary inclination of
their minds, which in this respect I take to be pretty much the same with
humanity all the world over, is to make any admission of guilt. I certainly
can add, that during fourteen years’ active practice in the criminal courts
inc England, I do not remember half-a-dozen instances im which g real
confession, once having been made, was retracted. In this country, on the
contrary the retraction follows akmost invariably as a matter of course,
and though I am well aware how this is sought to be explaine] by a sugges-
tion of the influence brought to bear upon the confessor by other prisoners
in havalat, the fact remains as an endless source of anxiety and difficulty
to those who have to see that justice is properly administered, 1 say it in
no harsh sense of disparagement, but it is impossible not to feel that the
average Indian police mar, with the desire to satisfy his supeciors before,
and the terms of the Police Acts and Rules behind, him is not likely to be
over-nice in the -methods he adopts to make a short cut to the ¢lucidation
of a difficult case by getting a suSpected person to confess. (per Mehmood
1)

Then as late as 1965 in the Mohan Singh case (A.LR. 1965 Punjab 291)
Pua, J. observed —

“The police investigating agency in our country has nrot yet acquired the
reputation of being proof against the temptation of attempting to secure
confessions by questionable methods.”

It is needless to refer to scores of other important decisions on the subject.
But it is my duty to bring to the notice of all concerned the views expressed
in this behalf by no less a person than the world-renowned thinker, philosopher
and mathematician, Bertrand Russell in his essay on “Power”. Says Bertrand
Russell —

“The gist of the matter is that a police man is promoted for action
leading to the conviction of a criminal, that the courts accept confession as
evidence of guilt and that, in consequence, it is to the interest of individual
officers to forswear arrested persons until they confess. This evil exists in
all countries in a greater or lesser degree. In India it is rampant...... For
the taming of the power of the police, onc essential is that a confession
shall never in any circumstance be accepted as evidence.”

Should we ignore the view of the world-famous savant and philospher?

Section 164 of the Code of Criminal Procedure should be read together
with sections 24, 25, 26 and' 29 of the Evidence Act and so read the following
result follows :

(1) confession shail not be made to a police officer ;
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{2) 1t must be made in the presenice of a magistrate:

(3) the Magistrate shall not record it unless he is, upon enquiring,
satisfied that it is voluntary;

(4) he shall record it in the manner laid down in scction 164 read with
section 281 of the Code of Criminal Procedure; and

(5) only so recorded it will be relevant and admissible,

(vide Saw Min's case, ALR. 1939 Rangoon 219: Nazir Ahmad's oase, ALR.
1936 P.C. 253). ' :

With regards the recommendations of the present Law Commission in its ]4th
Report, it may be observed that even in England opinions have now been
changing regarding statements or confessions made to the police. This is what
Sarkar in his Law of Evidence 12th Edition says on p. 270 —

“In this connection it may be observed that a section of the thinking
people in England is of the opinion that statements or confessions made
to the police during the questioning of accused persons should not be
made admissible in evidence as under the existing law there. Speak-
ing generally, thiough the British ‘Bobby’ has a good reputation, his
discreditable conduct of the same members of the police force from
time to time in their zeal to secure conviction, evokes much public
comment. A disclosure in 1963 of the usc of third degree methods
by the Shefield CLD. to extort confession shocked the public, The
Home Office tribunal’s finding was that three defenceless victims were
subject to “deliberate, unprovoked, brutal and sustained assaults”, In
an Address to Yorkshire magistrates in 1963, Lord Shawcross, the
eminent lawyer and former Attorney General criticised “kid glove”
methods of interrogating suspects. He suggested that the police some-
times found themselves unduly handicapped by Judges' rules govern-
ing the questioning of suspects. Alternatively he suggested that Britain
might with advantage adopt something like the procedure under the
Indian Evidence Act,

The Guardian (Formerly the Manchester Guardian) in an editorial appro-
ving the idea of following of the Indian Model, described its gis; as giving the
police unlimited powers to question a suspect unhampered by the judges’ Rules
observed in the English procedure but prohibiting statements or confessions
made by suspects to the police from being heard in evidence at the subsequent
trial proceedings; they can be used by the police only as clues which will lead
them 1o further evidence; and to be admissible as evidence, a confession must
be maile before a magistrate. Mr. Dingle Foot, the Solicitor General at one
time told that Labour Lawyers in 1963, that one of the troubles was confusion
about powers. Not all confessions on which convictions were obtained were
voluntary, he suggested that Britain should follow 'the procedure in the Indian
Evidence Act, 1872, which restricts the use in court of confessions to a police
officer™.

Tlus even in England a section of thinking people has been suggesting of
late that Britain should follow the procedure in the Imdian Evidence Act which
restricts the use of ‘comfessions to a police officer’. We should, therefore, be
very cautious ip introducing any amendment in the Indian Evidence Act on the
lines of the recommendations contained in the reports of the Law Commission.
It may be noted here that section 164 of the new Code of Criminal Procedure,
1973, has mot made any departure in this respect.
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Lastly, in my humble. opinion a- meliance on social. siratum from . which a
person comes as an indication of his superior moral character appears to be a
relic: of feudadiem under which: birth: in. a- particular social sintunmy was regarded
as a sign of superior culture and virtue; Sucdh a view ignotiat'alk in consonance
with the basic human dignity as referred to in the Preamble to the Constitution
of India; such am approach is opposed to: the spifitial’ and’ moral worth of man,
History is full of instances of great mew and great leaders and’ teachers of
mankind who were born in so—called lower social strata. These appear to be
back dated ideas whichi are not at all in consonance with basie and fundamental
traits of manbood. and oppesed pot only to adwanced: notions. and. ideas. of. the,
present day but also to the high ideals and heritage, which have come. dewn
to us from the Veda Sambhitas, the Upanishads and the Shrimad Bhagavad- Gxta

'Even. now- many. instances oft tofture, extortion undwe. influence. having, becn
exercised. by the investigating pelice. agency- upon Suspects,, and: accused. persoms
are reported not only in the. newspapers: but- aiso. in. the' Law Reparts. . _

. Upem all’ these considerations I azv opposed to the reconmmendations of the
majority, in this: respect: No. pews saction should be ingerted: in the: Bvidence
Act for the: purpose: That: will be g highly retrograde step and will defeat and
thwart impartial, independent and: fair administration .of jimtice. In:final analysis,
such. a step willl be contrary to omr cherisbed. idesl of Rule: oft Law which we
seck: to make real in: car soeial, ecososaic, pdmcalaldjunlrohtmﬂs in the
shape of justice, social, economic snd. political:

“If the lamp: of. justice™, said Lord Bryce, “goes out in. darkmess, how
great. is the darkness!™ .
(5. P. SEN-VARMA)
25-4-1977.



NOTE OF DISSENT OF SHRI MITRA
REGARDING RECOMMENDATIONS RELATING TO SECTION 23 AND
SECTION 68 OF FHE EVIDENCE ACT

I regret my inability to agree with the recommendations of the majority
of the Commission regarding proposed amendments relating to: (a) insertion
of Explanation 2 to section 23 of the Act, and (b) section 68 of the Act. My
dissent is- based- on questions of principle involved in the proposal to amend
the sections noted above, and not merely because 1 take a different view with
regard to the form in- which the amendments have been proposed. [ am recording
my dissenting: views after very careful and anxious consideration of the proposed
amendments, and- had- it not been for the fact that in my view questions of
principte are involved, 1 would have been happy to agree with the views of the
meajority of the Commission.

SECTION 23

Section 23 says that “In civil cases no admission is relevant if it is made
either upon an express condition that evidence of it is not to be given or under
circumstances from which the court can infer that the parties agreed that evi-
dence of it should not be given,” This means that if an admission is made
either on an express agreement that evidence of such admission should net be
given or the circumstances enable the court to draw an inference that the parties
agreed together that evidence should mot be given, such admission would not
be relevant. In other words, where the parties have expressly agreed net to
give evidence of any admission or the admission has been made in circumstances
whickk would enable the court to draw an inferemce to that effect, evidenee of
such admission would not be given in court. The provision makes it clear
that evidence of admission is to be excluded firstly when there is an express
agreement and secondly where the court can draw an inference that there. is
an agreement between the parties to that effect. In all other cases, admission
would be relevant. By the proposed Explanation 2, what is  sought to be
provided is that where an admission is made for the purpose or in course of
settlement or compromise of a disputed claim, the parties should be decmed to
have agreed that evidence of the admission shall not be given. In other wosds,
whencver there is negotiation for compromise and an admission is made by
one or both parties, they should be deemed to have agreed that evidence of
admission shall not be given. It means that every case of negotiation for setdle-
ment or compromise will be hit by the exptanation, provided of course admission
is made by one or both parties. In every case of negotiation for settlement or
compromise, the parties do make admission of various matiers in dispate for
the. purpose of compromise. The suggested amendment would mean that whether
the parties had agreed or not, whether the court can draw an inference or not,
as provided in the origina) section, the parties shall be deemed by the court to
have agreed that evidemce of tho admission shall not be given.

In my view, if the suggested explanation is included in the section, Order
XXIII, Rule 3 would become altogether otiose and will be rendered infructuous.
This rule says: that “Where it is proved to the satisfaction of the court that a
suit has been adjusted wholly or in part by any lawful agreement or compromise——
the court shall order such agreement, compromisc or satisfaction to be recorded
and shall pass the decree in accordance therewith so far as it relates to the
suit.” I shall refet to the amendment of the rule later. The first matter to be

903
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soticed is that the adjustment between the parties may be with regard to the
whole or part of a suit. The second matter to be noticed is that if the proposed
Explanation is incinded, no application can ever be made to the court for the
purpose of recording the compromise as required by the rle. It
may be said that this rule can be invoked only when there has been
a concluded agreement between the parties and in no other case. That is to say,
that the rule can be invoked only when there is not only admission regarding
the matters in dispute, but thc megotiations have ultimately resulted in a con-
cluded agreement in writing signed by the parties. In my view, however, the Rule
can be invoked not only in a case of concluded agreement but can be invoked
whenever there is a dispute between the parties that the agreement in writing
signed by them is not a valid agfeement between the parties. It must be poticed
that the Rule is invoked only when there is a dispute between the parties as to
whether there is an agreement adjusting the claims of the parties to the suit.
Indeed, if there is no such dispute there would be no scope for invoking or
atiracting this Rute. Because, if there is no dispute with regard to the agree-
ment, all that the parties have to do is to file a compromise petition regarding
the terms of the agreement.

It is because disputes may and do arise between the partics, as to the
validity and binding character of an agreement, that provision has been made
by th: Rule enabling parties to come to court for adjudication on the gquestion
whether there has been a valid binding agreement adjusting the claims between

the parties.

If it is provided by law that in every case where the parties negotiate for
a settlement of their disputes in the suit, they must be deemed to have agreed
that evidence of admission made in the course of negotiations shall not be given,
no application can ever be made under Order XXIII, Rule 3 of the Code. When
partiss negotiate for a setiiement they may expressly agree that any admission
made by either of them should not be given as evidence, or there may be
circumstances which makes clear to the court that that was an agreement between
the parties although there was no express stipulation of that effect. If that is
so, then s. 23 would cover such cases. But where partics proceed to negotiate
for a settlement and there is peither any express stipulation that evidence of
admission would not be given, nor are there any circumstances to indicate that
there was such an agreement between the parties, if a dispute arises between
the partics at a later stage as to whether there has been a valid agreement or
not, the parties would be debarred from making an application under Rule 3,
even though they have a right to come (o the court and seek the court’s adjudi-
cation on the question as to whether there has been a valid agreement. In my
view, inclusion of Explanation 2 would pot only render Order XXIII, Rule 3
altogether nugatory, but the parties to the suit who have negotiated a settlement
would be deprived of an valuable right to which they are entitled under the
provisions of the Civil Procedure Code.

I will now turn to the amendment to the Code of Civil Procedure, and see
if the amendment makes any difference {0 the situation I have mentioned above,
The material amendment to Rule 3 of Order XXIII is as follows :—

“After the words ‘lawfui agreement Of compromise’ the words “in writ-
ing and signed by the parties’ shall be inserted.”
Therefore, the Rule after amendment would read as follows :— _

“Where it is proved to the satisfaction of the court that a suit has
been adjusted wholly or in part by any lawful agreemeit or compromise
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in writing and signed by the parties or where the defendant satisfies......shall
pass a decree in accordance therewith so far as it relates to the suit.”

As T read it, the amendment noted above makes no difference to the position
stated by me in the preceding paragraphs. All that the amendment requires
is that the lawful agreement and compromise of the parties to the suit shalt be
m writing and signed by them. Prior to the amendment the alleged agreement
or compromise could possibly have been either verbal, or could have beep
contained in a series of correspondence between the parties. That would no
longer be possible. The agreement must be in writing and signed by the
parties after the amendment. This, in my view, leaves the question of relevance
of admissions made during the course of negotiations untouched. One example
will make it quite clear :— -

“A sues B for recovery of Rs, 20,000/~ as damages for trespass to A’s
property. B defends the suit but thereafter enters into negotiations for
settlemens of the dispute in the suit. After protracted negotiations, in
course of which B admits he wrongfully trespassed info A's property and
agrees to pay to A Rs, 10,000/ as damages instead of Rs. 20.000/- claimed
in the suit. The terms of setflement are drawn up as follows:—

1. B admits that he wrongfully trespassed into A’ property.
2. B would pay to A Rs, 10,000/- as damages for the trespass.

3. Disputes between the parties are settled on the terms mentioned
above and neither party has any further claim against the other.

Bach party to pay its own cost.

After the agreement mentioned above is drawn up, it is signed by both the
parties. Tf after the agreement is signed by the parties there is no further
dispute between the parties, all that remains to be done is to file an application
in the court and have a decree passed on these terms. Bug supposing B disputes
the agrecment and refuses to sign a compromise petition for filing the terms.
A then will have to file an application under Order XXITI, Rule 3 in which he
should state that B has admitted the wrongful trespass and has agreed to pay
Rs. 10.0007- as damages. He would also have to file 2 copy of the agreement
in writing signed by the parties before the court. But if the proposed Explana-
tian 2 becomes law, then B will be rightfully entitled to contend that evidénce
of the admission of trespass made by him in course of negotiations and subse-
quently reduced into writing in the terms of setflement cannot be given and
the court should take no notice of the admissions made by him and recorded
in the terms. Tf Explanation 2 becomes law. no other alternative course would
be available to A whose application for recording the terms of settlement must
necessarity fail. In this view of the matter, no application can ever be made
under Rule 3. if the proposed Explanation 2 becomes Jaw. S

The written agreement or seftlement between the parties in all probability
may contain admissions and concessions by a party who ultimately agrees to
wttle the dispute, but such admissions can never be looked into by the court
because no evidence of it can be given as the party would be deemed to have
agreed not to give the evidence of the same, : : .

For the reasons mentioned above, the proposed Explanation 2 to s. 23 of
the Act should not become law. : B '
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SECTION 68

I now tumn to the proposed amendment of s. 68. The effect of the
prcfposed amendment is that Wills apart, with regard to all other documents
which are required by law to be attested. it will no longer be necessaty to
call an attesting witness in order to prove execution of the document as at
present provided by the section. The section says that if the document is
required by law to be attested it shall not be used as evidence until one attesting
witnes‘s at least has been called for the purpose of proving its execution. The
neeessity of calling an attesting witness in the case of a document (other than
2 Will) to prove the execution of the document is now proposed to be dispensed
with. It is to be noticed that the provisions of 5. 68 are mandatory in nature
and the document in question cannot be used as evidence, until the attesting
witness is called for the purpose of proving the execution of the document.

_ What is now proposed is that with regard to all documents other than
Wills, which are required to be attested. it will no longer be necessary to call

the attesting witness.

My dissent to the recommendations is based on two grounds, The first
is that the recommendation violates a cardinal principle of the law of evidence,
namely, that the best evidence shall be produced before the court. In the case
of a document required lo be attested by law, the best evidence of execution
of such a document is the evidence of the attesting witness. He alone is the
person who in law can prove the execution of the document. According to
the recommendations, he need not be called as a witness, but the document
may be proved by the evidence of other witnesses, if necessary. Tn my opinion,
this recommendation will have the direct effect of withholding from the court
the best evidence relating to the exccution of the document, namely the evidence
of the attesting witness. Tt seems to me that there is no valid reason for providing
that although the attesting witness is available, he need no be called by the
party. who is relying on the document and the execution of the document may
be proved through other witness. 1 am of the opinion that such a provision
would invade, as I said earlier, a basic principle of law of evidence, namely,
that the best evidence should be produced before the court.

The second ground of objection is that attestation of documents, (the exe-
cution of which can be proved through witnesses other than the attesting witness),
becomres useless.  Attestation of a document is recuired by law to prove execu-
tion of the same. If such execution is allowed to be proved by witnesses other
than the attesting witness, there will be no purpose behind the requirement as
to attestation of documents. In fact, in my view, attestation of such documents
becomes a meaningless formality and there is no reason why this meaningless
formality should be allowed to continue. The requirement regarding attestation
will be rendered altogether nugatory if proof of execution of the documents by

the attesting witness is dispensed with.

To allow attestation of documents to be required by law and at the same
time to lay down the attesting witness need not be called and the documents
may be proved by any other witness who can prove execution of the sam-,
would. in my view, be an unrcasonable and jllogical requirement of law. &ich
a provision would, in my view, be quite out of harmony with the requirement
as fo execution and attestation of certain documents,

For the rcasons mentioned above, T dissent from the recommendation of
the majority rclating to s. 68 of the Evidence Act,
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For the same reasons, I dissent from the recommendations of the majority
relating to sections 69, 70, 71 and 72 of the Act, which are consequential upon
the amendment proposed to s. 68 of the Act.

(B. C. MITRA)
19-1-1977.
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