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QUESTIONNAIRE
ON

CODE OF CRIMINAL PROCEDURE, 1973
(2 of 1974)

GENERAL PROVISIONS

CONSTITUTION 0F CRIMINAL COURTS

General
iI. Sections 9 (o 12

Whether the existing provisions of the Constitution of Criminal Courts
namely, Sections ¢ to 12 require any change?

2. Special/Honorary Magistrates: Amendment of Section I3 and deletion of
Section 18

Whether these is need for appointing more Special/Honorary Magisttates to
deal with minor criminal ceses including metropolitan area? Do you suggest incor-
poration of necessary changes in Sections 13 and consequent deletion of Section
18 of the Code of Criminal Procedure.

3. Executive Magistrate: Insertion of new sub-section 4A in Section 20

Do you suggest that the State Government may by gonstal or special order
and subject to such control and directions as it may deem fit to impose, delegates
its powers under sub-section 4 of Section 20 of the Code ¢f Criminal Procedure.
to the District Magistrate and such a provision should be incorporated by pro-
viding a new sub-section 4A of Section 23 of the Code in ~rder to av-id the delay?

4. Public Prosecutor: Explanation to provide to Section 24(£}

D0 you agree for inserticn of the following Explaaation aiter the pieviso
in sub-section 6 of section 24 of the Code of Criminal Procedure and such expla-
nation shall be operative retrospectively w.ef. 18th day of December, 1078 as laid
down in S.B. Shahane v: State of Maharashtra ALR. 1995 S.C. 1628 and as men-

tioned under Clause 3 of the Code of Criminal Procedure (Amendment) Bill, 1994
which reads as under:

“(a} “regular Cadre of Prosecuting Officers” means a Cadre of Prosecuting
Officers which includes therein the post of a Public Prosecutor, by
whatever name called, and which provides for promotion of Assistant
Public Prosecutors, by whatever name called, to that post;

“(b) “Prosecuting Officer” means a person, by whatever name called, ap-
pointed to perform the functions of a Public Prosecutor, an Additional
Public Prosecutor or an Assistant Public Prosecutor under this Code.”

5. Imdependent Prosecution Agency: Insertion of mew Seefion 25A

A. Do you agiee that the Public Prosecutor, Additional Public Prosccutor,
Agsistant Public Prosecutor, should be independent from thz control of the Police
in discharging their functions in the Courts. Do you suggest that in order fo
achieve the said objective, after Section 25, the following new section should be
inserted. as provided under section 4 of the Code of Criminal Procedure (Amend-
ment) Bill, 1994 namely, .
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“35A (1) The Slate Government may establish a Directorate o Prosecution
consisting of a Dircctor of Prosecution and as tany Deputy Direclors
of Prosecution as 1t thinks fit.

(2) The Head oi the Directorate of Prosecution shal be the Director of
Prosecution, who shall function under the administrative control of
the Hea! of the Home Department in the State.

{3+ Every Deputy Director of Prosecution shall be subeniate to the
Drirector £ Prosccution.

(4} Every Public Prosecutor, Additional Public Prosecutor and Special
Public Prosecutor appointed by the State Goverament cther than those
appointed uader sub-section (1) of Section 24 shail be suburdinatz
to the Ditector of Procccution.

{5) The powers and functions of the Director of Proszcution arid ihe Deputy
Directors of Prosecuticn and the areas for which each of the Deputy
Directors of Prosecution have been appointed shall be such as the
State Government may by notification specify.

(6) The provisions of this section shall not apply to the Advocate General
for the State while performing the functions of a Public Prosecution.”

B. Do you also think it necessary that there should be another clause in
Section 25A providing for the appointment of Women Public Prosecutors and
Assistant Public Prosecutors specifically for the conduct of cases involving women
under 18 years of age and in respect of offences under Sections 354, 376, 376A to
376E and 509 of the budian Penal Coue as recommended by the National Com-

mission for Women?

C. Whether offence under Section 376 be necessarily tried by a Court pre-
sided over by a woman as recommended by the National Commission for Women?

6. Sentence which the Magistrate may pass : Section 29

Do you suggest that as mentioned in clause 5 of the Code of Criminal
Procedure (Amendment) Bill, 1994, in Section 29 of the Principal Act:

{a) in sub-section (2), for the words “five thousand rupees”, the words
“twenty-five thousand rupees” shall be substituted.

(b) in sub-section (3), for the words “one thousand rupees”, the words
“five thousand rupees” shall be substituted; keeping in view the depre-
ciation of the value of the rupee since 1973 and to maks the provision

more deterrent.

Do you suggest any further changes in respeot cf impasing sentences by
the Magistrate.

ARREST OF PERSONS

7. General

Would you suggest that the police should continue to have unrestricted
power io arrest any person under Section 41 at any time and at any place without
any order or permission from the Magistrate or any other Court?

8. Iusertion of nuw sub-section 1A, 1B in Section 41

The Law Commission in its 152nd Report on “Custodial Crimes™ observed
\hat there is a misconception prevailing that if there is a power (0 arrest the same
must be exercised without fail and suggested certain changes in Section 41. Like-
wise the Supreme Court also observed in Joginder Singh v. State of Punjab, (1994)
YT (3) SC 423, Do you agree that as recommended by the Law Cemmission und
observed by the Supreme Court that two new sub-sections tA and 1B should be
inserted after sub-gection 1 in Section 41 of the Code of Criminal Procedure?
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“41(!A} A police officer artesting a person under clavse (a) of sub-section
(1) of this section must be reasonably satisfied, and must record such satisfaction,
elating to the following niaiters:

(a) the complaint, information or suspicion referred to in that ciuuse, is
not only in respect of a cognizable offence having beer committed. but
also in respect of the complicity of the person to be arrested, in that
offence:

() arrest is necessary in order to bring the movements of the person to
be arrested under restraint, so as to inspire a sense of security in
the public or to prevent the person to be arrested froin evading the
process of the iaw or to pievent him from commiiung similar offences
or from indulging in violent behaviour in general.”

Section 41 (1B)

(13 The police officer may, instead of arresting the person concerned.
jssue lo him a notice of appearance requiring him to appear before
the police officer issuing the notice or at such other place as may be
specified in the notice and io co-operate with the polics cfhicer in the
investigation of the offence referred to, in clause (a) of sub-section (1)
of section 4,

(2) Where such a notice is issued to any person, it shall be the duty of
that person to comply with the terms of that notice,

(3) Where such person complies and continues to comply with the notice,
ke shall not be arrested in respect of the offence referred to in the
notice unless, for reasons to be recorded, the pulice officer is of the
opinion that he ought to be arrested.

(4) where such person, at any time, fails to comply with the terms of the
notice. it shail be lawful for the police oflicer to arest him for the
offence mentioned in the notice. subject to such orders as may have
been passed in this behalf by a competent court.”

Do vou consider the aforesaid proposed amendment is adequate to avoid
frequent and unnecessary arrests? If not, what modification do you wish to sug-

gest indicating the reasons therefor?

9. Protection of members of the Armed Forces from Arrest: Amendment of sub-
section (2) of Section 45

Do von agree that in sub-section 2 of section 45 of the Code, after the
words “member of the Force”, the words “or to such other public servants” should
be inserted in order to extend similar protection to such other public servants as
are charged with the maintenance of public order as they also have to face similar
difficuities as laid down under clause 6 of the Code of Criminal Precedure (Amend-

ment) Bill, 19947

10. Avrest how made: Amcndment in section 46(1)

Do vou agree with the suggestion that sub-section 1 of section 46 of Code
should be amended by inserting a proviso thereunder providing that an accused
should not be handcuffed by the police ordinarily while the accused is in the
custody of the police, whether for transporting him to the court or elsewhere,
unless such a person has attempted to or there are reasonable apprehension to
believe that he will prevent the arrest by any means. A pclice officer not below
the rank of Deputy Superintendent of Police can only authorise. handcuffing in
such emergeni situations. ' ' '

11. Amendment in scction 46(3)

Do you agree with the suggestion that in sub-section 2 of section 46 of the
Code, the words “or is not a proclaimed offender declared under sub-section (4)
of 82 should be added at the end, as laid down under clause 7(a) of the Code
of Criminal Procedure (Amendment) Bill, 19947 .
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12. Amendment i sub-seciion (3) of section 46

Do you agree wiih the suggesiion that after sub-section 3 of seciion 46 of
the Ccde, the following sub-scction should be inserted to prohibit arresi of a
veman after sunset and before sunrise except in unavoidable circumstances as
laid down under ctause 7() of the Code of Criminal Procedure (Amendment)
Bill. 1994 as recommended by the Law Commission in 135th Report on “Women
in Custody” .

“(4) Save in exceptivnal circunistances. no woman shall e arrested after
sunset and before suncise, aod where such exceptional circurmstances
exist, the poiice cofficer shall, by making a written report, obtain ths
prior perpission of his immediate superior officer for effecting such
arrest or, if the case is one of extreme urgency and such prior permis-
ston cannct be obtaired before making such arrest, he shail, afler
making the arrest, forthwith report the maiter in writing to his imme-
diate superior officer explaining the urgency and the reasons for not
taking prior permission as aforesaid and shall also make a report to
'-thchagistratc within whose local jurisdiction the arrest hand been
made.”

13, Handcuffing

Do you agree with the suggestion that section 49 should be amended by
inscrtion of a proviso as stated below:

“Provided no accused shall be handcuffed or put on other fetters by the
police or prison author’ty while transporting or in transit from one
jail to another or {rom jail to court and back, except where an accused
is likelv to jump bail or breakout of the custody on the basis of well
founded ground leading to the said inference in which circumstances
such accused shall be produced before the Magistrate and a prayer
for permission to hanceuff or put fetter upon the accused shall be
made before the Mag'strate. Such Magistrate in rare cases of concrete
proof regarding proveness of the accused to violence, his tendency to
escape, he being so dangerous/desperate and upon the f{inding that no
other practical way of forbidding escape is available, the Magistrate
may grant permission to handcuff or put fetter upon the accused. Pro-
vided further that in cases where the person arrested by Police, if
produced before the Magistrate and remand judicial or nen-judicial
if given by the Magistiate the person concerned shall not be hand-
cuffed unless special orders ia that respect are obtained from the
Magistrate at the time of grant of the remand.

Provided further when the police arrest a person in execution of a warrant
of arrest obfained fiom a Magistrate, the person is arrested shall not
be handcuffed unless the police has obtained orders from the Magis-
trate for the handeuffing of the person to be so arrested,

Provided further that where a person is arrested by the police without
warrant the police officer corcerned may, if he is satisfied on the basis
of the principle set out above, that if pecessary to handcuff cuch a
person ﬁe may do so till the time he is taken to the police station or
thereafter his production before the Magistrate. Any further use of
fetter thereafter can only be under the order of the Magistrate as
stated above. : '

Any official belonging to the police or the prison, found violating shall be
liable to the penal comsequences as provided under the law.”

The Supreme Court has diregted the police and iail anthority ta meticu-
lously observe the above guidelines in the case of Citizens for Democracy through
its President versus the State of Assam 1995 (2) U.J. (S.C)) 431. Do you intend
to supgest any other measure 10 prevent the violation of article 21 of the Consti-.
trtion of India in respect of handcuffing of prisoners?
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14. Intimation of Avrest of Accosed: Section 50A

Do you azree that o new section S0A on the following lines. as laid down
under clause 8 of the Cude of Criminal Procedure (Amendment) Bill, 1994 and
as recomimended by the Law Commission in its 152nd Report on  “Custodial
Crimes” should be inserted, namely:

“S0A. Every police officer or other person making any arrest under this
Code shali forthwith give the information regarding such arrest and
the place where the arrested person is being held to such person as
may be nominated by the arrested person for the purpose of giving
such information and shall make a record .nerzof.”

15. Search of the arrested persen: Amendment of Section 51

Do you agree that in croer to avoid lthe possibility of planting some cbjects
during the search and in the light of the Supreme Court’s decicion in the case of
State of Bihar v. Kapil Singh, AIR 1969 SC 53 ai 58, that it is necessary that one
of the formaluies to be cbseived in search of a person with a view 1o finding
out any offending material is fhat the searching officer or any other officer assist-
ing him should give their perscnal search to the accused before searching the
person of the accused?

Do yua agree that before such a search of an officer is made, the -earching
officer should also observe the formalities contained in Szuiion 109.

16. Examination of Accosed by Medical Practitioner at the request of the Police
Officer: New Explanagtion t¢ Section 53

Do you agree with the suggestion that for the Expianation Clavse under
Section 53 of the Code, the following Explanation should be substituted, as laid
down in clause 10 under the Code of Criminal Procedure (Amendment) Bil
1994, namely:

Explanation—In this section and in sections 53A and 54—

(a) “examination” shall include the examination of blood. swabs in case
of sexual assault, sputum and seweat, hair samples and finger nail ciip-
pings and such other tests which the registered medical practitioner
thinks necessary in a particular case;

(b) “registered medical practitioner” means a medical practitioner who
possesses any 1nedical qualification as defined in clause (h) of section
2 of the Tndian Medical Council Act. 1956 and whose name has been
entered in a Staie Medical Register.”

17. Examination of person accused of rape by Medical Practitioner

Do vou agrez with the suggestion that a new section S3A after section 53
should be inserted to provide for a detailed medical examination of a person
accused of an offence of rape or an attempt to commit rape bv the registered
medical practitioner employed in a hospital run by the Government or a local
authority and in the absence of such a practitioner by any other registered medi-
cal practitioner as laid down under clause 10 of the Code of Criminal Procedure
(Amendment) Bill, 1994, namely: '

“53A. (1) When a person is arrested on a charge of committing an offence
of rape or an atterspt to commit rape angd there are reasonable grounds
for believinz that an examination of his person will afford evidence
as the commission of such offence, it shall be Jawful for a registered
medical practiticrer employed in a hospital rin by the Government
or by a local authority and in the absence of such a practitioner. by
any other registered medical practitioner, acting at the request of a
police officer not below the rank of a sub-inspzactor and for any person
acting in good faith in his aid and under his direction. to make such
an examination of the arrested person and to use such force as is
rcasonably necessary for that purpose. .

32 Mof L & J/ND/97 ' .
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(2) The registered suedical practitioner conducting such exammatien sh?li.
deiay examine such person and prepare a .eport of his exanination
giving the following particulars, namely:

(i) the name and address of the accused and of the person by whom
he was brought,

(ii) the age of the accused,
(iif) marks of injury, if any, on the person of the accused and
(iv) other material particulars in reasonable detail.

(3) The repo:t shall state precisely the reasons for each conclusion atrived
at.

(4) The exact time of commencement and completion of the examination
shall also be noted in the report.

(5) The registered medical practitioner shall, without delay, forward the
report to the investigating officer, who shall forward it to the Magis-
trate referred (0 in segtion 173 as part of the dycuments referred to
in clause (a) of sub-section (5) of that section.”

18. Insertion of new section 53B: Medical examimation of the victim of rape

Do you agree that a new section 53B as follows be inserted in the Code
to provide for a medical examination of the victim of a rape by a registered medi-
cal practitioner employed in a hospital ran by the Government or a locat authority
and in the absence of such a practitioner by any other registered medical practi-
tioner, as laid down in Clause 19 of the Code of Criminal Procedure (Amendinent)

Bill, 1994;

53B (1) Where, during the stage when an offence of committing rape or
attempt to commit rape is under investigation, it is proposed to get
the person of the woman with whom rape is 3lleged or attempted to
have been coimmnilted or aitempted, examined by a medical expert,
such examination shall be conducted by a registered medical practi-
tioner employed in a hospital run by the Government or a local autho-
rity and in the absence of such a practitioner, by any other registered
medical practitioner, with the consent of such woman or of a person
competent to give such consent on her behalf and such woman shall
be forwarded to such registered medical practitioner without delay.

(2) The registered medical practitioner, to whom such woman is forward-
ed, shali, without delay, examine her person and prepars a report of
his examination giving the following particulars, namely:

(i) the name and address of the woman and of the person by wbom
she was brought: .

(if) the age of {he woman:

(iii} whether the woman was previously used to sexual intercourse:
(iv) marks of injury, if any, on the person of the woman:

(v) general mental condition of the woman; and

(vi) other material particulars in reasonable detail.

()] Tthe report shall state precisely the reasons for each conclusion arrived
at.

(4) The report thall specifically record that the consent of the woman or
of the person competent to give such consent on her behalf o such
examination had been obtained.

(5) The exact time of commencement and completion of the examination
shall also be noted in the report. .
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(6) The registered medical practitioner shall, without delay, forward the
report to the investigating officer who shall forward it to the Magistrate
referred to in section 173 as part of the documents referred to in
clause {a) of sub-section (5) of that section.

(7) Nothing in this section shall be construed as rendering lawful any
examination without the consent of the woman or of any petson com-
petent to give such consent on her behalf.

Explanation.—For the purposes of this section..“examination” and “regis-
tered medical practitioner” shail have the same meanings as in

19. Examiuation of Arrested person by Medical Practitioner at the request of
the arrested person: Amendment in Section 54

Do you suggest that section 54 of the Code should be amended by re-
numbering as sub-section A thereof, and after sub-section (1) as so renumbered,
the following sub-section should be inserted in order to provide that a copy of the
report of the medical examination of the arrested person should also be furnished
by the registered medical practitioner to the arrested person or his nominee, after
his medical examination has been conducted as laid down under clause 11 of the
Code of Criminal Procedure (Amendment) Bill, 1994, namely:

“(2) Where an examination is made under sub-section (1), a copy of the
report of such examination shall, on a request being made by the
arrested person or by any person nominated by him ip this behalf, be
furnished by the registered medical practitioner to the arrested person
or the person so nominated.”

B, Whether a proviso be added to Section 54 to the effect that where the
arrested person is a female, the examination of the body should be under the
supervision of a female registered medical practitioner.

20. Tdentification of person srrested: Section S54A

Do you agree with the suggestion for insertion of a new section 54A
under the Code to empower the Court to direct specifically the holding of the
identification of the arresied person at the request of the prosecution as provided
under clause 12 of the Code of Criminal Procedure (Amendment) Bill, 1994;

“S4A. Where a person is arrested on a charge of commifting an offence
and his identification by any other person or persons is considered
necessary for the purpose of investigation of such offence, the Court
having jurisdiction, may, on the request of the officer in charge of a
police station, direct the person so arrested to subject himself to
identification by any person or persons in such manner as the Court
may deem fit.”

21. Duty of Magistrate to verily certain facts: Section 57A

Do you agree with the view of having a greater and effective compliance
of the various safeguards, a new section 57A should be inserted in the Code of
the undermention lines, as recommended by the Law Commission in its 152nd
Report on “Custodial Crimes™: '

“57A. Dety of Magistrate to verify certaim facds, Where a person
arrested without warrani is produced before the Magistrate, the
Magistrate shall, by inquiries to be made from the arrested person,
satisfy himself that the provisions of sections ... have been complied
with (j.e., sections relating to safeguards in connection with arrest,
rights on arrest, etc, to be entered) and also inquire about, and record,
the date and time of arrvest.”
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ATROCITIES ON WOMEN

22, Specific Provisions as to Arrest, Interogation and cusiody of Women and
Children: Insertion of new Chapter SA

Do you agree with the following recommendations of the Law Commis.
sion of India in its 135th Report on Weomen in Cusfody that a new Chapter 5A
namely specific provisions as to arrest, interrogation and custody of women and
children be insested in the Code of Criminal Procedure to foreclose harassment
of women in custody and to protect such women fo the extent possible? (See
Annexure-I). : .

23. Proclamation for person absconding

Do you agree with the suggestion that in section 82 of the Code, after
sub-section (3}, the following sub-sections should be inserted to make the decla-
ration that the person s a proclaimed offender where he fails to appear at the
specified place and time mentioned in the proclamation issued under sub-section
{1y of section 82 in relation to offences under sections 302, 364, etc., of the Indian
Penal Code as laid down under Clause 13 of the Code of Criminal Procedure
{Amcirdment) Bill, 1994:

“(4) Where a proclamation published under sub-section (1) is in respect of
a person accused of an offence punishable under section 302, 304, 364,
382, 392, 393, 394, 395, 396, 397, 398, 399, 402, 436, 449, 459 or 460
of the Indian Penal Code, and such person fails to appear at the speci-
fied place and time required by the proclamation, the Court may, after
making such enquiry as it thinks fit, pronounce him a proclaimed
offender and make a declaration to that effect.

(5) The provisions of sub-sections (2) and (3) shall apply to a declaration
made by the Court under sub-section (4} as they apply to the procla-
mation published under sub-section (1).” :

24, Power of police officer (o seize ceriain property: Amendment of Section 102

Do you agree with the suggestion that Section 102 of the Code of Criminal
Procedure should be amended on the following lines as provided under
Clause 14 of the Code of Criminal Procedure (Amendment) Bill, 1994,

In Section 102 of the Principal Act—

(a) In sub-section (3), after the words “transported to the Court” the
words “or where there is difficulty in securing proper accommodation
for the custody of such property, or where the continued retention of
the property in police custody may not be considered necessary for the
purpose of investigation” shall be inserted;

{b) After sub-section (3), the following proviso shall be added at the end,
namely;

“Provided that where the property seized under sub-section (1) is sub-
ject to speedy and natural decay and if the person entitled to the
possession of such property is unknown or absent and the value
of such property is less than five hundred rupees, it may forth-
with be sold by auction under the orders of the Superintendent
of Police and the provisions of section 457 and 358 shall, as nearly
as may be practicable, apply to the net proceeds of such sale.”

25. Secority for good behaviour from habitual offenders: Amendment of section
110 .

Do you agree with the suggestion that in section 110 of the principal Act,
in clause (f} in sub-clause (i)

(i) in item (g) the word “or” shail be omitted;
(ii) after item (g), the following item shall be substituted namely:

“(h) the Foreigners Act, 1946; or”. in order to check the flow of undesir-
able into the country and strengthen the hands of the State anthorities
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by empowering them to take action under section 110 of the Code
against persons assisting infiltration as laid down in section 15 of the
Code of Criminal Procedure {Amendment) Bill, 1994,

26. Imprisonment in default of security: Amendment of Section 122

Do you agree that in séction 122 of the principal Act, in sub-section (1),
clause (b), for the words “bond without sureties”, the words “bond, with or without
sureties,” shall be substituted, to remove the discrepancy between section 107 (1)
and section 122 (IXb) of the Code, as laid down in the Code of Criminal Proce-
dJure (Amendment) Bill, 1994.

27. Order for maintenance of wives, children & parents: Amendment of Section
125

Do you agree with the suggestion that in section 125 of the principal Act,
in sub-section (2), for the words “five handred rupees”, the words “five thousand
rupees” shall be substituted, or do you suggest any further amendments on the
lines recommended by the Law Commission in its 132nd Report. (See Annexure-
II).

28, Family Courts

_ Do you agree that the proceedings relating to maintenance of wives, chil-
dren and parents contained ‘under Chapter I3 should be transferred to family
courts as established under the Family Courts’ Act, 1984?

2. lnseiﬁon of new section 144A

Do you agree that in order to curb the militant activities of certain com-
munal organisations and to strengthen the hands of State authorities for effectively
checking communal tension and foster a sense of complete security in the minds
of members of the public, a new section 144A, be inserted as follows in the Code
to empower the District Magistrate to prohibit mass drill (or training) with arms
i public places as laid down in section 18 of the Code of Criminal Procedure
{Ameandment) Bill, 1994

‘144A. (1) The District Magistrate may, whenever he considers it necessary
so to do for the preservation of public peace or public safety or for
the maintenance of public order, by public notice or by order, prohibit
in any area within the local limits of his jurisdiction, the carrying of
arms in any procession or the organizing or holding of, or taking part
in, any mass grill or mass fraining with arms in any public place.

{2} A public notice issued or an order made under this section may be
directed to a particular person or to persons belonging to any com-
munity, party or Organisation. .

(3) No public notice issued or an order made under this section shall
remain in force for more than three months from the date on which it
is issued or made.

{4) The State Government may, if it considers necessary so to do for the
preservation of public peace or public safety or for the maintenance of
public order, by notification, direct that a public notice issued or order
made by the District Magistrate under this section shall remain in
force for such further pertod not exceeding six months from the date
on which such public notice or order was issued or made by the Dis-
trict Magistrate would have, but for such direction, expired, as it may
specify in the said notification.

(5) The State Government may, subject to such confrol and directiops as
it may deem fit to impose, by general or special order, delegate its
powers under sub-section (4) to the District Magistrate,

' Explanation:—The word “arms” shail have the meaning assigned so it in
seetion 153A of the ‘Indian Penal Code.
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Delay in dispesal of cases because of non-registration of First Information Report
under section 154

30. What are the causes for delay in investigation by the investigating officers?
Have you any suggestions for minimising such delays? (See Annexure-III).

31. Do you agree that delay in disposal of criminal cases is caused due to noa-
recording of first information report by the police on account of various
teasons such as that the crime did not occure within the jurisdiction of the
police station or for other ulerior motives of the incharge of the police sta-
tion? A complainant is thus constrained to approach the higher authorities or
resort to filing of complaint before the court for getting prosecuted the crimi-
nal. Delay in lodging of FIR ensures in disappearance of material evidence
relating to the crime. Do you agree with the suggestion that although there is a
remedy already provided under sub-section (3) of Section 154, if the officer-
in-charge of a police station refuses to record the information reported relat-
ing to a cognisable offence but the aforesaid provision of, however, is not of
a penal character, as observed by the Law Commission in its 84th Report,
para 3.30 thereof?

32. Role of investigating agencies—Investigation of cognizable offences: Amend-
ment of Section 156

In order to avoid inordinate delays in the investigation of serious offences
punishable with sentence for seven years and above, it 1s felt that the police in
the State should be divided into two agencies (1) State Investigation Force and (2)
State Law & Order Force and that the investigating force should not be used for
other duties. To achieve the same do you agree that under sub-section (1) of
Section 156 the words “in every police station there shall be a separate officer in
the rank of Station House Officer to investigate cognizable cases punishable with
sentence for seven years and above” shall be inserted?

33. Procedure for Investigation: Amendment of Section 157

(a) Do you a%ree that in sub-section (1) of Section 157 of the Code of
Criminal Procedure for the words “an officer in charge of a police station” the
words “such officer™ be substituted?

: (b) Do you agree that in sub-section (1) of Section 157 after the words
e errrees of his subordinate officers” the words “meant to assist him in such
investigation™ be inserted?

34. Amendment of Section 157

Whether a further amendment of Section 157 of the Cr, P.C, is necessary
that offences in relation to rape the witness should be questioned by a woman
police officer and if the victim is under 15 years of age, she should be questioned
only in the presence of parents, relatives or other respectable persons as far as
possible.

35, Police officer’s power to investigate cognizable case/Procedure for investiga-
tion: Amendment of Section 156

- Do you agree section 156/157 of the Code be amended by providing that
wherever practicable, the use of scientific methods of investigation, will be utilised
by the Investigating Officer as promptly as possible, while investigating a case?

36. Amendment of Section 157

Do you agree with the suggestion that scientific aid and equipment should
be made available at the Police Station and at the district level for carrying out
the investigation by the Investigation Officer in scieniific manner as even directed
by the Supreme Court. In order 10 implement the aforesaid requirements, do you
agree that an explanation should be added under section 157 Cr. PC to provide on
the following lines:

“As far as possible, minimum scientific aid and equipment as may be
notified by the State Government should be m available at every
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police station and at the district level and investigation of crime should
be carried out through the use of such scientific aid and equipments
as far as practicable.”

37. Police officer’s power to require attendance of witnesses: Amendment of
Section 160

Do you agree with the recommendation of the Law Commission made
in its 152nd Report that after the existing proviso contained in section 160 (1)
on Code of Criminal Procedure, 1973, a second proviso be added, on the
following lines:

“Provided further that no person shall be tequired to aitend at any
place other than his or her dwelling place unless, for the reasons
to be recorded in writing by the Investigating Officer, it is necessary
to do so; and every such person shall be summoned by an order in
writing”.

38. Do you agree that in order to prevent violation of Section 154 by non-
registration of FIR, there should be the insertion of a specific penal proyi-
sion, say, as Section 167A, in the Indian Penal Code, as recommended by
the Law Commission in its 84th Report, para 3.32 thereof as follows:

“167A. — Whoever, being an officer-in-charge of a police station and
required by law to record any information relating to the commis-
sion of a cognisable offence reported to him, refuses or without
reasonable cause fails to record such information shall be punished
with imprisonment of either description for a term which may extend
to one vear, or with fine, or with both.”

39. Amendment of Section 160

Do you agree with the recommendations of the Law Commission in its
84th Report on ‘Rape and Allied Offences: Some questions of substantive
law, procedure and evidence’ that sub-sections (3) to (7) be inserted in section
160 of the Code of Criminal Procedure, 1973 in the following manner:

“(3) Where, under this Chapter, the statement of a girl under the age
of twelve years is 10 be recorded, either as first information of an
offence or in the course of an investigation into an offence, and the
girl is a person against whom an offence under section 354, 354A
or 375 of the Indian Penal Code is alleged to have been committed
or attempted, the statement shall be recorded either by a female
police officer or by a person authorised by such organisation interest-
ed in the welfare of women or children as is recognised in this
behalf by the State Government by notification in the official gazette,

{4) Where the case is one to which the provisions of sunb-section (3)
aEply, and a female police officer is not available, the officer in
charge of the police station shall, in order to facilitate the recording
of the statement, forward to the person referred to in that sub-sec.
tion a written request setting out the points on which information
is required to be elicited from the girl.

(5) The person to whom such a written request is forwarded shall, after
recording the statement of the girl, transmit the record to the officer
in charge of the police station.

(6) Where the statement recorded by such person as forwarded under
sub-section (5) appears jn any respect to require clarification or
amplification, the officer in charge of the goliCe station shall return
the record to the person by whom it was forwarded, with a request
for clarification or amplification on specified matters; and such
person shall thereupon record the further statement of the girl in
conformity with the request and return the record to the officer in
charge of the police station. '
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(7) The statement of the girl recorded and forwarded under sub-sections
(3} to {6} shall, for the purpose of the law relating to the admissi-
bility in evidence of statements made by any person, be deemed to
be a statement recorded by a police officer™

40, Amendment of Section 160A

Do you suggest that the aforesaid clauses may be incorporated as Sec-
tion 160A means only to cover rape and atrest even in the event of removal of
Sections 161 and 162?

41. Deletiom of Section 162 Cr. P.C. and change in the mode of recording under
Section 161

The Fourth Report of the National Police Commission has observed that
recording of witnesses’ statements by ’the police during investigation provide
scope for arguments based on contradictions, however trivial or natural they
might be in the circumstances of any particular case. 1t, therefore, recommen-
ded to do away with the detailed recording of statement as made by a witness
in the course of investigation under Section 161 and substitute in its place a
revised arrangement in which the investigating officer can make a record of the
facts as ascertained by him on examination of a witness, However, it may
be considered by you whether Section 162 of the Cr. P.C. should be dispensed
with regarding recording of statements of witnesses and instead the statement of
imporfant witnesses be recorded under Section 164 of the Code of Criminal
Procedure. If so, what should be the types of offences in respect of which record-
ing of statements of witnesses under Section 164 Cr, P.C. should be resorted to.

42. Section 167(5) Cr. P.C,

Do you think that section 167(5) of the Cr. P.C. be amended on the lines
of the amendment made by the State of West Bengal wherein they provide for
the discharge of the accused on the ground of unreasonable delay in investiga-
tion of an offence beyond a period of six months in a case triable by a Magis-
trate as a summons case, beyond a period of three years in a case exclusively
triable by a Court of Sessions, or, in a case under chapter XVIII of the Indian
Penal Code, beyond a period of two years in any other case from the date of
which the accused was arrested or made his appearance?

43. Procedare when investigation cannot be completed in 24 hours and conse-
quent Police Custody

In the Ceniral Bureau of Investigation, Special Investigation Cell-1, New
Delhi v. Anupam J. Kulkarni, 1992 3 CSC 141, the Supreme Court held that
under the proviso to Section 167 (2), the police custody can be only during the
first 15 days of the remand and not later, It is felt that such limitation would
cause some practical difficulty for the proper investigation in some given cases.
Therefore, do you agree that the police custody can be sought during the period
of remand at any time if a need arises and Section 167 of the Code of Criminal
Procedure be amended accordingly. But, however, the fotal remand of police
custody should not exceed 15 days but it may exceed only undeér special circum-
stances with the permission of the court and for reasons to be recorded by the
court, : ' '

44, - Insertion of new sub-section 3A in Section 173

' Do you agree that the following new sub-section (3A) be added to sec-
tion 173 to (i) enable the police to take mote of the desire of the parties to
compound offences compoundable under section 320 at any stage of investigation
even at the stage of investigation.

(i) to help quicker disposal of cases of compoundable category and to
reduce the work load of the police.

(iii) whether a specific time limit of three months for completion of the
investi; ?tion in respect of the offences under section 176 be incor-
porate _
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45, Inquiry by Magistrate into cause of death : Amendment of Section 176

Do you agree that Section 176 be amended to provide that in the case
of death or disappearance of a person, or rape of a woman while in the cus-
tody of the police, there shall be a mandatory judicial inquiry and in case of
death, examination of the dead body shall be conducted within twenty-four hours,
of death, as laid down in clause 21 of the Code of Criminal Procedure (Amend-
ment) Bill, 1994 in the following manner :

In section 176 of the principal Act,—

(i} in sub-section (1} the words “‘where any person dies while in the
custody of the police 01 shall be omitted;

(iiy after sub-section (1), the following sub-section shall be inserted,
namely : —

“(1A) Where;
(a) any person dies or disappears, or
(by rape is alleged to have been committed on any woman,

while such person or woman is in the custody of the police, in addition to the
inquiry or investigation held by the police, an inquiry shall be held by the
Judicial Magistrate or the Metropolitan Magistrate, as the case may be, within
whose local jurisdiction the offence has been committed;

{iii) after sub-section (4), before the explanation, the following sib-section
shall be inserted, namely:

“(5) {ay The Judicial Magistrate or the Metropolitan Magistrate or
Executive Magistrate or police officer holding an inquiry or
investigation, as the case may be, under sub-section (1A)
shall, within twenty-four hours of the death of a person, for-
ward the body with a view to its being examined to the nearest
Civil Surgeon or other qualified medical man appointed in this
behalf by the State Government, unless it is not possible to do
so for reason to be recorded in writing.” '

(b) Do you agree that a betier method of postmortem is evolved
in view of the prevailing view the most of the time due to collu-
sion of police and medica] officer, the postmortem is not done
properly?

(c) Are you of the opinion that if the a prima facie case is made .
out whether he can commit- the case to the Court of

Session for trial as provided in Section 209 in order to avoid
further delay? .

46, Inserfion of new section 176A : Inquiry by Magistrate inte custodial injury

Do you agree with the recommendation of the Law Commission in-its 152nd
Report on Custodial Crimes that the aggrieved person, on refusal to record
the FIR by the police officers should have a right to file a petition (i) before
the Chief Judicial Magistrate in the case of custodial injury or torture. -

(1) Any person (including Legal Aid Centre or NGO, any friend or
relative) either directly or on being aggrieved by a refusal on the part of an
officer in charge of a police station to record the information referred to in sub-
section (3) of section 154 in cases relating to custodial offences, may file a petition
giving the substance of such information before the Chief Judicial Magistrate. in
case of custodial offences, :

(2) The Chief Judicial Magistrate if satisfied, on a preliminary enouirv
that there is a prima facie case, may himself hold enquiry into the comphaint
or direct some other Judicial Magistrate to hold enquiry and thereupon direct
the officer of the Court to make a complaint to the competent court in respect
of offence that may appear to have been committed. -

. (3) The Chief Judicial Magistrate may obtain the assistance of anv
public servant or authority as he may deem fit in holding the enquiry under sub-

section (2)
4—2 M of L & J/ND/S7
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47. Cognizance of ofiences by Magistrates: Amendment of section 190

Do you agree that the following proviso be inserted to sub-section (1)
of section 190 of the Code to empower a Magistrate to authorise further deten-
tion in custody of an accused person for a period not exceeding a week, after
recording reasons therefor, in view of the decision of the Patna High Court
in Rammed Mahlo’s case (1977) Bihar L.J.R, 498 that there is a lacuna in the
Code as there is no provision therein which enables a Magistrate to pass an
order of remand after submission of the police report under section 173(2) and
before taking cognizance of the offence disclosed by the police report under
section 190, as laid down in Clause 22 of the Code of Criminal Procedure

(Amendment) Bill, 1994 :

“Provided that where it is not possible for a Magistrate to take oogni-
zance of an offence under clause (b), he shall, after recording reasons
therefor, authorise the detention of the accused person otherwise
than in the custody of the police, for a period not exceeding seven
dayS',”

48. Prosecution of Judges and public servants : Amendment of section 197

Do you agree that sub-section (3) of section 197 amended to extend
protection similar to one available to the members of Armed Forces charged with
the maintenance of public order in the matter of prosecution in respect of offences
alleged to have been committed while acting or purporting to act in the dis-
charge of their duties, to other public servants, charged with the maintenance
of public order as they have also to face similar difficulties, as mentioned in
clause 23 of the Code of Criminal Procedure {Amendment) Bill, 1994 in the

following manner:

Tn sectiop 197 of the principal Act. in sub-section (3), after the words
“members of the Forces”, the words “or to such other public ser-
vants” shall be inserted.

49, Amendment of Section 198

Do vou think for the words “15 years” the words “17 years” should be
substituted? : .

50. Offences Against Mamriage : Jurisdiction of Family Cowuris

. Do you agree that all the offences mentioned in Chapter XX, XXA, and
Section 509 of the Indian Penal Code, 1860 should be tried only by the Family
courts and suitable amendments may accordingly be made both in the Family
Courts Act, 1984 and the Code of Criminal Procedure? If so, what amend-
ments do you suggest. (See also Sections 198, 198A of the Code of Criminal
Procedure.) What are the other offences in IPC and other relevant Acts which
may be tried by the Family Courts?

51, Do you agree that in such criminal cases relating to matrimonial
offences “should firstly be examined by Marriage Counseilor and other Experts
as specified under Sections 5, 6 and 12 of the Family Courts Act, 1984 for making
efforts for reconciliation between - the parties before the commencement of trial
and insert the necessary provision in the Family Courts Act, 1984 making these
offences compoundable on the same lines as in Section 320 of the Code of
Criminal Procedure? .

52, Postponement of issue of process : Amendment of Section 202

Do you think that in sub-section (1) of section 202 after the words “may.
if he thinks fit,” the following. shall be inserted, namely, “and shall in a case
where the accused is residing at a place beyond the area in which he exercises
his jurisdiction,” in order to see that innocent persons are not harassed by
wunscrupulous persons as laid down in Clause 24 of the Code of Criminal Proce-
dure (Amendment) Bill, 19947
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53, Special summons in cases of petty offences : Amendment of Section 206
Do you agree that sub-section (1) of section 206 be amended as follows:

(a) in the opening paragraph, after the words and figures “under
section 2607, the words and figures “or section 261” shall be inserted;

(b) in the proviso, for the words “one hundred rupees”, the words “one
thousand rupees”™ shall be substituted,

to enable a quick disposal of petty cases and to reduce congestion in the Court
of Magistrates the value of the money has gone down considerably as laid
down in clause 25 of the Code of Criminal Procedure {(Amendment) Bill

19941

54, What persons may be charged jointly: Amendment of Section 223

Do you agree that for prompt disposal of cases, scope of proviso to section
223 be widened in the following manner to enable the Court of Session also to hold
such trials as laid down in clause 27 of the Code of Criminal Procedure
(Amendment) Bill, 1994:

(a) for the word “Magistrate”, the words “Magistrate or Court of Session”
shall be substituted;

(b) for the words “if he is satisfied”, the words “if he or it is satisfied”
shall be substituted. S

55, Amendmeni in Section 227

Whereas under Section 227, the Court of Sessions is required to oonsider
the record of the case and the documents submitted therewith; viz., the:Police
Report and the documents sent with it under Section 173 Cr. P.C. and after
hearing the submissions of the accused as the Court may think necessary, may
discharge the accused. It implies that the record produced by the prosecution
is only considered by the Court at this stage.

Do you agree that if accused is able to produce such documentary evi-
dence at the preliminary stage itself which shall be admitted or denied by the
prosecution, and if so admitted by the prosecution, on the basis of such docu-
mentary evidence produced by the accused, the Court may discharge the accused
under Section 227, without letting the accused to undergo the dilatory trial and
then acquitting him on that basis?

56. Amendment in Section 227 and 229 L
 Should delay in disposal of criminal cases entitle an accused to be
discharged in respect of the offence being prosecuted? If so, what should be
the norms for measurement of delay what other factors should be considered
while discharging an accused on such grounds under section 227 and 229.

57. Framing of charge : Amendmenti of Section 228

Do you agree that in section 228 of the principal Act, in sub-section (1),
in clause (a), for the words “and thereupon the Chief Judicial Magistrate™, the
words “the Chief Judicial Magistrate or any other Judicial Magistrate of the
first class and direct the accused to appear before the Chief Judicial Magistrate,
or, as the case may be, the Judicial Magistrate of the first class, on such date
as he deems fit and thereupon such Magistrate” shall be substituted in order
to give discretion to the Sections Judge to transfer a case either to the Chief
Judicial Magistrate or to any other Judicial Magistrate of the First Class and
to fix a date for the appearance of the accused before the Chief Judicial Magis-
trate or the Judicial Magistrate, as the case may be, so that a lot of time, which
is wasted in summoning the accused by the Magistrate, may be saved, as laid
down in clause 27 of the Code of Criminal Procedure (Amendment) Bill, 1994?

58. Amendment in Section 231

Do you agree that the prosecution should be required to produce -all
ovidence in support of the prosecution within a specific period of framing of
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the charge against the accused under Section 23! Cr. P.C. for expenditious dis-
posal of the case?

59, Amendment in Section 238

Do you agree with the suggestion that under Section 238 read with
-Section 207, the Court shall be required to satisfy himself that he has complied
with the provisions of Section 207 Cr, P.C,, within a period of one month of
taking cognizance of offence, which provision may curtail the delay caused due
to non-compliance of Section 207 for a long period?

60. Proposed Section 238A

Do you agree that a new Section 238A should be inserted wherein it may
be provided that the court shall hear the argument on charge within a period of
30 days of the first appearance by the accused before the Court or by taking
cognizance of the Court?

61. Amendment in Section 239

Whereas under Section 239, the Magistrate, upon considering the Police
Report and the documents sent with it under Section 173 and making such exami-
nation if any, of the accused, the Court may discharge the accused. It implies
‘h~ ~h= Pni.e Report and the documents sent with it under Section 173 are only
required to be examined by the Magistrate at this stage.

Do vou agree that if accused is able to produce such documentary evi-
dence, which shall be admitted or denied by the prosecution, and if so admitted
bv ih= proszcuiion, the Magistrate may discharge the accused on the basis of
such documentary evidence, to avoid him to undergo the dilatory trial and then
acquit him?

62, Amendment in Section 242

Do you agree that a new sub-section (4) be inserted under Scction- 242
on the lines as proposed under the Section 239 above?

63, Amendment in Section 244

Do you agree that a similar provision of fixing of a time limit for recor-
ding of evidence for prosecution in warrant cases instituted otherwise than on
police report, as proposed under Section 231 above, should also be fixed under
Section 2447 o

64, Absence of complainant: Amendinent of Section 249 and 256

Do you suggest that sections 249 and 256 of the Code be amended to
enable the Magistrate to discharge the accused in case the complainant remains
absent in the proceedings instituted upon complainant, on any day fixed for
the hearing of the case, even in cases of offences which are non-compound-
able and cognizable, on the foliowing lines: :

Section 249 absence of complainant—when the proceedings have been
instituted upon complainant, on any day fixed for the hearing, the
complainant is absent, the Magistrate may, in his discretion, notwith-
standing anything herein before contained, at any time before the
charge has been framed, discharged the accused. :

65. Do you agree that simultaneously there should be a provision regard-
ding restoration of a criminal case dismissed for default in appearance and
consequential discharge or acquittal of the accused for non-appearance as pro-
jected under section 249 and 256 of the Code of Criminal Procedure as recom-
mended in 141st Report of the Law Commission. If so, subject to which terms
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66. Power to try summarily: Amecvdment of Section 260 .

Do you agree that sub-section (1) of scction 260 be amended to make
summary trial of offences specified therein mandatory and io provide that the
offence of theft and other cognate offences, namely, offences under sections 379,
3¥0, 381, 411 and 414 of the Indian Peral Code may bs tried summarily where
the value of the property involved does not exceed two thousand rupees instead
of two hundred tupees at present? Do you suggest the amendment in the
following manner:

(a) for the words “two hundred rupees”, wherever they -occur, the words
“two thousand rupees” shall be substituted: (b) in clause (vi), for
the words “criminal intimidation”, the words “criminal intimidation
punishable wiith imprisonment for a term which may extend to two
years, or with fine, or with both” shail be substituted as provided
in ¢ause 28 of the Code of Criminal Procedure (Amendment) Bill,
1994,

The Code divides offences into two major-categories—summons and war-
rant cases. It also provides for summary trial for all summons cases and certain
other offences under section 260. The following questions arise:

(i) Can the scope of summons cases be extended to cover all cases attrac-
ting punishment upto threce years instead of two years?

(i} As a measure of simplification of procedure, should not all summons
cases be tried, summarily and the limit of punishment raised to six
months subject of Sec. 259 and Sec. 260(2)

_ (ili) Can you suggest a modified summons procedure which is substantial’y
'  different and simpler than warrant procedure? .

67. Summons and Warrant cases

Do you agree that there should be only one procedure for both warrant
and summons cases, If so, what should be the common procedure? Can summons
procedure be dispensed with and make warrant procedure being. applied uni-
formly? . - _ e e — e ‘r_..__.......‘..
68. Alternatively do you agree that all summons cases should be ftried
summarily so that warrant procedure be applicable on’y in warrant cases and
_ uently the definition of “warrant cases” in section 2 (x) be amended and
the words ‘exceeding two years’ should be substituted by the words “three years™.

69, - Insertion of new section 291A : Identification report of Magistrate - ..

- Do you agree that in order to save time of the Court, a new section 291A
be inserted in the following manner, as laid down in clause 29 of the Code of
‘Criminal Procedure (Ame%ent) Bill, 1994, with a view to making memorandum
of identification prepared by the Magistrate admissible in evidence without formal
proof of facts stated therein with a provision that the Court may, if it thinks fit,
-ont the application of the prosecution or the accused, summon or examine the
Magisf}rate as to the subject matter contained in the memorandum of identifi-
cation

70. Reports of certain Government scientific experts : Amendment of Section 293
Do you think that in sub section {4) of section 293— ' '
(a) for clause (b), the following clause shall -be substituted; namely:. . -

“(b) the Chief Controller of Explosives” (b) after clause (f), the following
clanse shall be added, namely: '

“(g) any other Government scientific Expert specified b notiﬁcatioﬁ
the Central Government for this purpose.”™ A by

... .In view of the changes made under the Indian Explosives (Amendment)
“Act, 1978, from the designation ‘the Chief Inspector of Explosives’ to ‘the Chief
Controller of Explosives’ as laid down in clause 31 of the Code of Criminal
Procedure (Amendment) Bill, 1994?
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71. Introduction of a stage after framing of charge for admission and denial of
documents

Even though section 294 lays down that where any document is filed before
any court by the prosecution or the accused, the prosecution or the accused
as tho case may be the pleader for the prosecution or the accused, if any, shall
be called upon to admit or deny the genuineness of each such document. Where
the genuineness of any document is not disputed, such document may be read
in evidence without proof of the signature of the person to whom it purports to
be signed, Further, section 296 also contemplates that evidence of any person
whose evidence is of a formal character may be given by affidavit. But generally
such provisions are not resorted to either by the prosecution or by the accused
during trial. In order to make proper use of such provisions, it needs to be
examined as to whether a stage after framing charge may be carved out in which
it may be made compulsory to admit or deny any document if any produced
by the opposite party, to avoid delay because of proving such document. Simi-
larly, prosecution or the accused should be allowed to make use of section 296
as mentioned above during their evidence.

¢

72. Insertion of new section 311A. : Power of Magistrate to order a person to.give
specimen signatures or handwriting

Do you agree that a new section 311A be inserted in the Code in view
of the suggestions made by the Supreme Court in Srate of UP Vs. Ram Babu
Mishra, AIR 1980 SC, 791 that a suitable legislation be made on the anology
of section 5 of the Indentification of Prisoners Act 1980, to provide for the
investiture of Magistrates with powers to issue directions to any person inclu-
ding an accused person to give specimen signatures and handwriting as contained
in clause 1 of the Code of Criminal Procedure (Amendment) Bill, 1994?

73. Amendment in Section 312

(A) Witnesses who attend court are not paid appropriate monefary
allowances and when paid, it is limited only to the day on which they are ex-
amined, although they might be called on a large number of occasions, dislo-
cating their daily work. uld they not be compensated or paid daily allow-
ance for all the days they are forced to attend court?

(B) Do you think that it is also imperative to insert a' provision for pro-
vidxfg lax};eql.lato protection of witnesses so that they can depose truthfully .and
fearlessly : L

74. Compounding of ofiences: Amendment of section 320 by adding some more
referefices :

(a) Do you agree that the table appended to section 320 be aniended by

adding sections 160, 334, 336, 356, 380, 384, 395, 453, 456, 461, 485, 498,

498A, 5107 ' ' oo T

(b) Do you agres that the table appended to by édding (a) .th.e bﬁenée;s
under sections 320 and 326 attracting only clauses 73 and 83 in the. definition
in section 320 can a'so be added?

{c) In sections 369, 461, 406, 407, 408, 411 and 414 LP.C. the value df
the property can be raised upto Rs. 3,000/- instead of Rs. 250/- in view of the
present rate of value of money?

(d) Do you agree that where the accused are convicted in respect of
these offences constructively by application of sections should also be corres-
pondingly be made applicable?

(¢} Do you agree that if a conviction and sentence under sections 130,
145, 147, 150, 151 LP.C. is awarded in conjunction with those offences com-
poundable, guch conviction and sentence should also be compoundable in the
like mannetr?

(f) Do you agree that the section 498 should be deleted in. the tabl
awmber one and be inserted in the table under sub-section(2)? - = '_

(g) What are the other offences that can be made 'compouﬁdaisle?s"ﬂ'ﬂ

=



19

75. Amepdment of Section 327

Do you agree with the recommendation of the Law Commission in its
84th Report on ‘Rape and Allied Offences: Some questions of substantive law,
procedure and evidence’ that trial in camera be held in cases of sexual offences
in order to avoid embarrassment to the victim to relate the full glare of publicity
and 1o enable her to give ail the factual details in the following manner

: Proviso to be added to section 327 of the Code of Criminal Procedure,
1973.

“Provided further that umless the presiding judge or magistrate, for rea-
sons to be recorded, directs otherwise, the inquiry into and trial of
rape or allied offence shall be conducted in camera.

Explanation.—In this sub-section, the expression ‘rape or allied offence’
applies to—
(a) an offence punishable under section 354 or section 354A of the Indian
Penal Code;

{b) an offence punishable under section 376, section 376A, section 376B
or section 376C of that Code;

{¢) an attempt to commit, abetment of or conspiracy to commit any
such offence as is mentioned in clause (28) or (b} of this Explanation.”

Further, the following sub-section should be added to section 327:

Sub-section to be added to section 327, Code of Criminal Procedure. 1973
after re-numbering presemt section as sub-section (1).

“(2) Where any proceedings are held in camera, it shall not be lawful
for any person to print or publish any matter in relation to any
such proceeding except with the previous permission of the Court.”

76.  Order for nofifying addvess of previovsly convicted offender: Amend-
meit of Section 356

Do onyou agree that sub section (1) of section 356 of the Code be amended

in the following manner in order to bring within its ambit all offences in

Chapter XVI of the Indian Penal Code (offences affecting the human body)

ble with imprisonment for three years or more as well as the aggravated

orm of the offence under section 506 (criminal intimidation) punishabie with im-

for a term which may extend to seven Yyears, or with fine, or with

th, as lald down in clause 34 of the Code of Criminal Procedure (Amend-
ment) Bill, 1994?

77.  Amendment of Section 357

(A) Do you agree with the suggestion that sub-section (1) of Section 357
should be amended so as to empower the competent Court to order payment
of compensation even in case where the conviction has been recorded and re-
gardless of whether fine is imposed or not if an offence is compounded before
the Court or the Competent Authority as proposed under ~proposed Chapter
XIIA of the CtPC, in view of the recommendations of the Law Commission
made in its 142nd Report? : SRR o

'78.  Insertion of proppsed Section 357(A) ln CrPC

Do you agree that in order to provide separately for compensation for
custodial offences, commifted within the custody of a public servant, ‘a’ new
section 357(A) should be inserted as recommended by the Law Commission in
its 152nd Report providing for adequate compensation with the types of harm
suffered by the victim and such amount wholly or partly be collected from the
delinquent public servant.

Or

79. Alternatively whether a separate provision be inserted based on the con-
cept of “victimology” providing for the constitution of a Compensation Board
‘on the lines on those prevailing in the United Kingdom? o



20

80. Compensation of persons groundlessly arrested : Amendment of Section 388

Do you agree thai sub sev t:or- {1y and (2) of sectlon 358 of the Code be
amended fo substitute the words “one thousand rupees™ in place of the words
“one hundred rupees”, to make the provision more effective as laid down in
clause 35 of the Code of Criminal Procedure (Amendment) Bill, 1994,

81,  Order fo release on probation of good conduct or after adomonition
Amendment of Section 360

Do you agree thai a new sub-section (3A) of section 360 of the Code be
amended by providing such measures for effective implementation of correc-
tional methods so that after rclease of the accused on probation, the accused
is treated well and rehabilitated,

82, Appeal by the State Government or complainant against senfence o
acquitial

Do you agree that the appeal againsi the sentence or acquittal against
the ordets of the Magistrate can be filed before the Sessions Court instead of
High Court and that section 377 and 378 be amended accordingly as contained
in clause 37 of the Criminal Law {Amendment) Bill, 1994,

83.  Suspension of sentence pending the appeal: release of appellam on bail:
Amendment of Section 389

Do you agree that a proviso be added to sub-section (1) of section 389
that in all cases where conviction is in respect of an offence punishable with 7
years or above the Public Prosecutor be given an opportunity for showing cause
against such release.

84. Prevenlion in Womens institutions : insertion of a new Section 417A

Do you agree with the suggestion of the Law Commission of India in
its 84th Report on ‘Rape and Allied Offences. that Section 417A be insetted
in the Code of Criminal Procedure so that wheére there is no suitable arrange-
ment in the locality for keeping arrested women. in ¢ustody “in a place of deteéy-
tion exclusively meant for women the arrested Wwomen be sent t6 4. institution
established and maintained for the reception, care, protection and welfare - of
women or children licensed under the women’s and -childrem’s institutions, (Ll-
cencing) Act, 1956 or an institution recognised” by. the State Gﬂvemmcnt

-S‘.

85.  Period of detention undergone by the accused (o be set off against the
sentence of imprisonment : Amendment of Section 428

Do you suggest insertion of the following proviso to section 428 to the
effect that in cases referred to in section 433A also. such period of detention
shall be set off against the period of 14 years referred to in that sectionin appl'o-
priate cases?

86.  Special positions in respect of Women ot

(a) In respect of women convicted of any offence, should there be dny
further change under Sections 433 and 433A of the Code of Criminal Proce-
dure regardmg remission or oommutanon of sentences

(b) Whether any furthe: changes are r-eccssary undar saﬂuon 1”5 of lie
.C‘ode of Criminal Procedure in matter of maintenance of wife, children, etc.”

87. In what cases bail to be taken : Amendment to section 436

Do you agree that section 436 (1) of the Code be amended in the follow-
ing manner in view of the fact that in respect of bailable offerices, 4 person has
to remain in jail for his inability to furnish bail, till the case is disposed-of, as
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provided in clause 40 of the Code of Criminal Procedure (Amendment) Bill,
1994

{a) in the first proviso for the words “may, instead of taking bail” the
words “may. and shall, if such person is indigent and is unable to
furnish surety, instend of taking bail” shall be substituted;

(b) after the first provise the following Explanation shall be inserted,
namely:—

Explanation—Where a person is unable to give bail within a week
of the date of his arrest, it shall be a sufficient ground for the offi-
cer or the court to presume that he is an indigent person for the
purposes of this proviso.

88. Insertion of new Section 436A : Maximum period for which an under-trial
prisoner can be detained

Do you agree that the following new section 436A be inserted in the
Code in view of the fact that undertrial prisoners were detained in jail for pe-
riods beyond the maximum pericd of imprisonment provided for the alleged
offence as provided in clause 41 of the Code of Criminal Procedure {Amendment)
Bill, 1944 :

“436A. Where a person has. during the period of investigation, inquiry
or trial under this Code of an offence under any law (iot being an
offence for which the punishment of death has been specified as
one of the punishmenis under that law) undergone dJetention for a
period extending up to one-half of the maximum period of impri-
sonment specified for that offence wunder that law, he shall be re-
leased by the Court on his ppersonal bond with or without sureties:

Provided that the Court may, after hearing the Public Prosecutor and
for reasons to be recorded by it in wrifing, order the continued
detention of such person for a period longer than one-half of the said
period of release him on bail instead of the personal bond with or
without sureties:

Provided further that no such person shall in any case be detained during
the period of investigation, inquiry or trial for more than the maximum
period of imprisonment provided for the said offence under that law:

Explanation.—In computing the period of detention under this section for
granting bail the period of detention passed due to delay in proceeding caused
by the accused shall be excluded,

89. When bail may be taken in case of non-bailable offence : Amendment of
of section 437

Do you agree that section 437 be amended in the following manner in order
to make the provision stringent and also fo see that the person on bail coes not
interfere or intimidate witness, as provided in clause 42 of the Code of Criminal
Procedure {Amendment) Bill, 1994 :

(1) in sub-section {1):—

(@) in clause (11), for the words “a non-bailable and cognizable
offence”, the words “a cognizable offence punishable with im-
prisonment for three years or more but not less than seven years
shall be substituted;

(b) after the third proviso, the following proviso shall be inserted,
namely : ' ' -

. “Provided also that no person shall. if the offence alleged to have been
committed by him is punishable with death, imprisonment for life, or imprison-
ment for seven years or more be released on bail by the Court under this sub-
section without giving an opportunity of hearing to the Public Prosecutor.” ' :

5—2 M of L & JIND/97



22

(ii) in sub-scetion (3). for the portion beginning with the v\:urds “the
Court may impose”. and ending with the words “the interest of
jusiice”, the following shall be substituted. namely :

“the Court shall impose -the conditions;—

{a} that such persoa shall attend in accordance with the conditions
of the bond executed under this Chapter,

(bY that such person shall not commit an offence similar to the
offence of which he is accused. or suspected. of the commission
of which he is suspected, and

(¢} that such person shall not directly or indirectly make any induce-
ment. threat or promise {o any person acquainted with the facts
of the case so as to dissuade him from disclosing such facts to
the court or to any police officer or tamper with the evidence,
and may also impose, in the interests of justice. such other condi-
tions as it considers necessary®.

90. Amcendment of Section 437

Whether a proviso should be inserted namely where such person is a
female, she shall ordinarily be released on bail unless the court thinks otherwise
for the reasons to be recorded in writing,

91. Direction for grant of bail to person apprehending arrest : Amendment of
section 438

Do you agree with the view that section 438 is being misused and be
deleted?

92. Amendment in Section 438

Do you suggest any other amendments in section 438 to the effect that
the Court of Sessions or High Court before granting such bail should take into
consideration certain circumstances and follow necessary steps by giving notice
to the Public Prosecutor and accordingly making the necessary provisions for
the same in the Code?

93. Declaration by sureties : Insertion of mew section 441A

Do you agree that after section 441 the following section shall be inserted
providing that a person standing surety for the accused person shall disclose
as to how many cases he has already stood surety for accused persons as provided
in clause 44 of the Code of Criminal Procedure (Amendment) Bill. 1994 :

“441A. Every person standing surety to an accused person for his release.
on-bail, shall make a declaration before the Court as to the number
of persons to whom he has stood surety including the accused, giving
therein all the relevant particulars.”

94. Procedure when bond has been forfeited : Amendment of Section 446

Do you suggest any amendments in section 446 regarding levy of penalties
or reduction of the same by the Court (See clause 45 of the Bill)

95. Amendment of the First Schedule

Do you suggest any addition of entries in the Schedule or any amendment
to the existing Schedule? :

96. Amendment in Section 468

Do you agree that a Court should be barred to take cognizance of offence
after elapse of a period of limitation of five years of an offence, in cases where
the offence is punishable with imprisonment for a term exceeding three years but
not exceeding ten years, by insertion of a new provision under sub-clause (d) of
sub-section 2 of Section 468 Cr. P.C.?



ANNEXURE |
135TH REPORT ON WOMEN IN CUSTODY

NEW CHAPTER V-A

1. Application of the Chapter

The provisions of this Chapter shall, as regards the matters covered there-
by, apply nolwithstanding anything to the contrary contained in any other pro-
vision of this Code.

2. Arrest of women

(1) Where a woman is to be arrested under this code, then unless the
circumstances indicate to the contrary. her submission to custody on an oral
intimation of arrest shall be presumed, and unless the circumstances otherwise
require or unless the police officer arresting is a female, the police officer shall
not actually touch the person of the womun for making her arvest,

(2) Except in unavoidable circumstances, no woman shall be arrested
after sunset and before surrise, and where such unavoidable circumstances exist
the police officer making the arrest shall, by making a written report, obtain
the prior permission of the immediate superior officer not below the rank of an
Inspector for effecting such arrest or. if the case is one of the extreme urgency,
shall, after making the arrest, forthwith report the matter in writing to his such
immediate superior officer, with the reasons for arrest and the reasons for not
taking prior permission as aforesaid and shall also make a similar repomt to
Magistrate within whose legal jurisdiction the arrest has been made.

3 Medical Examination of women

(1) The Magisirate before whom an arresied female is produced shall,
whether or not such female makes a request for examination of her body under
Section 54, inform her abour her right to such examination, in order to  bring
on record any facts which may show thgt am offence ¢gainst the body has been
committed with respect to such female after her arrest. (This amendment can
in due course be made applicable to males also).

(2) Whencver the person of a female is to be examined <cither under Sec-

tion 53 or under Section 54, the examination shall be made only by or under
the supervision of a female registered medical practitioner, and with strict regard

to decency.
(Present sub-section (2) of section 53, Cr. P.C. (¢ be deleted).
(3) The registered medical practitioner holding an examination under

section 53 or section 54 shall furnish to the arrested female a copy of the report
of the examination, free of cost.

(This amendment can in due course be made applicable to males also).

4. Women and children attending for investigation

(1) A male person under the age of fifteen years or 2 woman shall not
be required to attend under Section 160 at any place other than his or her dwell-
ing place.

{Present proviso to section 160(1), Cr. P.C. fo be deleted).

(2) Where, under this Code, the statement of a male person under the
age of fifteen years or of a woman is recorded by a male police oHicer, -either
as first information of an offence or in the course of an jnvestigation into an
offence. a relative or friend of such male person or woman, and aiso a person
authorised by such organisation interested in the welfare of woman or children
as is recognised in this behalf by the State Governmemt by notification in the
Official Gazette, shall be allowed to remain present throughout the period during
which the statement is being recorded.

Nore: This will arise provided Sections 161 and 162 are retained,

23
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s, Admoniiicn and probation under the Code

Where the person convicted by a court js a woman, the court shall, in
exercising its discretion as lo release of the offender on probation under sub-
section (1) of section 360 or release cf the offender after the admonition under
sub-section (3) of that section, have due regard to the fact that the offender is a
woian.

6.' Period of detention of women senienced to inprisonment for life

In respect of women convicied of any oifence, should there be any further
change under Sections 433 and 433A of the Cr. P.C., regarding remission or
commutation of seniences.

7. Pregnant woman and suspension of imprisonment

{1}y When a Pregnant weman is convicied of any offence and the court
sentences her to imprisonment for life or for a spelified term, the court may,
if it thinks fit, at the time of passing such sentence, regard being had to the
age, character or antecedents of the offender, the circumstances in which the
offence was committed and the circumnstances of the woman herself, direct:

(a) that execution of the sentence of imptisonment in her case shall be
suspended {ill she is delivered of a child or the pregnancy is other-
wise terminated and such period thereafter, as the court may speci-
fy, expires, and -

(b} that, during such period of suspension of execulion of sentence,
she shall be released on her entering a bond with or without sureties—

(i} to appear and undergo sentence on the expiry of such 'perio_(_i and.

(ii) in the meantime, to keep the peace and be of good behaviour,
and to observe such other conditions, if any, as the court may
impose, o

) {(2) An order under this section may be made by an Appellate Court, or
by the High Court or the court of Session when exercising its power of revision.

{3) When an order has been made under this section in respect of any
woman, the High Court or the Court of Sessions may, on appeal when there
is a right of appeal to such Court or when exercising its powers of revision, set
aside or modify such order in the interest of justice,

(4 The provisions of Sections 121, 124 and 373 shall, so far as may be,
apply in the case of sureties offered in pursuance of the provisions of this section.

(5} The Court, before directing the release of a woman under sub-sec-
tion (1), shall be satisfied that the woman or her surety, if any, has a fixed
place of abode or regular cccupation in the place for which the court acts, or
in which the woman is likely to live during the period named for the observance
of the conditions.

(6) If the Court which convicted the woman ar a Court which couid
have dealt with the woman in respect of her original offence, is satisfied that
the woman has failed to observe any of the conditions of her recognizance, it
may issue a warrant for her apprehension, and after hearing the parties, revoke
or set aside the order of suspension and direct that the sentence be executed
forthwith for the period to which she has been sentenced.

(7) Where the period for which the execution of a sentence of imprison-
ment passed on a woman is suspended by the court under sub-section (1) expires,

{a) the woman shall surrender herself to that court or to such other court
as may be directed by that court in its order;

(b} if she does not so surrender herself, she shall be arrested under a
warrant to be issued by such court; and
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{c} the court before which she surrenders herself, or the court before
which she is produced on arrest under its warran(, as the case may
be, shall dircct the sentence to be executed for the period to which
she has been sentenced,

(8) Where. in respect of any woman, execulion of the sentence of im-
prisonment has been suspended under the provisions of this section, _the period
of suspension shall not be set off against the term of imprisonment imposed on
her: and the liability of such woman to undergo imprisonment in accordance
with the sentence, on the expiry of the period of suspension of sentence. shall
remain unaffected by the suspension,

Note: * |Compare the deciston in Champalal v.  State of Maharashtra, AIR
| 1982 SC 791: (1982) Cr. L.J. 612. (contrast section 428, Cr.P.C., 1973))

8. Female prisoners : The High Court on its administrative side may direct
the Sessions Judges to satisfy themsclves that female prisoners are protected and
properly looked after, in accordance with the safeguards contained in sections
4501 to 450N and may take such measures as may be desirable in order to move
the State Government to take necessary action.

9. Medical examination : As far as practicable the following provisions
shall be complied with. regarding the medical examination of female prisoners
and consequential action:

{a) On admission lo jail, every female priscner shali be medically exami-
ned by lady medical officer and, wherever deemed necessary  for
medical reasons, be kept scparately in a female enclosure for such
pertod as, in the opinion of the Medical Officer concerned, may
be necessary.

(b} Every female prisoner shall aiso be medically examined on her
readmission to jail after release on bail, parole or furlough, by a
lady medical officer.

(©) If the officer incharge or the medical officer suspecly ‘that a female
prisoner is pregnamt, the female prisoner shall be sent to the district
Hospital for detailed examination and report,

{(d) The Lady Medical Officer of the District Government Hospital to
whom the female prisoner has been referred under clause (¢} shall
certify the statc of her health, pregnancy, duration of pregnancy and
probable date of delivery and the speciaf diet, if any, to be ptescribed
and other measures to be adopted.

(e} Gynaecological examination of female prisoner shall thereafter be
performed in the District Government Hospital by a lady medical
officer and proper pre-nata] and anie-natal care shall be provided to
the female prisoner according to medical advice.

() In cases of advanced stage of 1{:rregnan(:y, the female prisoner shall
be shifted to a female ward of the Government Hospital,

{2) A pregnant female prisoner referred to in clause {f} shall be kept in
the women’s ward of the Government Hospital for not less than
fifteen days after the birth of a child or for such longer period as
may be advised by the Gynaecologist, (227).

10.  Transit

(1} A female prisoner shall not be handcuffed and shall not be required
to wear any fetters or crossbars during her transit from one jail to another or
for the purpose of being taken to the court or for investigation,

(2) A female prisoner shall be escorted by the Matron or Female Warden,

if required to leave the female enclosure and such matron or female warden

s}l:all ri:main with the prisoner till her return to the enclosure or release from
the jail.

(3} A female relative of the female prisoner shall be allowed to accom-
pany the female prisoner during her transit from one jail to another or for the
purpose of being taken to court or for investigation,
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1.  Place of detention : Where a woman is arrested and there are no suit-
able arrangements in the locality for keeping her in custody in a place of deten-
tion exclusively meant for woman. she shall be sent to an institution established
and maintained for the reception, care, protection and welfare of women or
children, licensed under the Women’s and Children’s [Institution (Licensing)
Act, 1956 or an institution recognised by the State Government as far as prac-
ticable except in cases where any special law requires that she should be sent
to a protective home or other place of detention authorised for the purposes of

such special law.

12.  Inspection of jails : (1) A judicial officer preferably a lady officer
{where one¢ is available} to be nominated by the Sessions Judge. or where 2
Lady Judicial Officer is not available, a male Judicial Officer accompanied by
a Lady Social worker. shall, at places other than the Headquarters of the
Court of Session, at least once in every two months, make a surprise visit to
jails for inspection, with a view w:

(i} providing female prisoners opportunity to communicate their grievan-
CON

(i) ascertaining the conditions in the jails and  verifying whether the
requisite facilities are being provided and the provisions of the
law are being observed;

(iii) bringing to the notice of the Sessions Judge lapses, if any, on the
part of the officers in charge of jails. on the above matters and
shall prepare a report of every such inspection.

. {2) The Sessions Judge shall carry out similar inspections of the jails
located at the Headquarters of the Court of Sessions.

(3) The Sessions Judge shall forward copies of the inspection reports
relating to inspections under this scheme to the Commissioner of Police (or
other corresponding officer), the Inspector General (Prisons) and the State
Government and may make such recommendations as may be required on the
facts and in the circumstances of the case,

(4) If the authorities [ail to carcy out the recommendations of the §essions
Judge, the matter shall be brought to the notice of the High Court for suitable

action.

13.  Appointing of Jail Visitors : (1) The Central Government or the State
Government, as the case may be, shall, for every District or Jail, appoint not
less than three visitors, of whom at least one shall be a medical officer and
two shall be social workers, of whom at least one shall be a2 woman, wherever

practicable.

(2) Not less than two visitors, out of whom at least one shall be a lady
social worker, shail, once in every six months, make a joint inspection of
every part of the jail in the District in respect of which they have been appoint-
ed, with a view to ascertaining in regard to female prisoners the conditions
prevailing therein and whether the requisite facilities are being provided and the
provisions of the law are being complied with and whether the directions, if
any, given by the Sessions Judge, or the High Court or the Supreme Court,
as the case may be, are being carried out.

(3) The visitors shall send a report of their inspection to the Sessions
Judge, who shall deal with such report in the same manner as has been provid-
ed in section {1) above, in respect of the report of inspection submitted by a
judicial officer.

14. Definitions : (1) For the purposes of section 60 to 60N (buth inclusive)}—

(a) “female prisoner” means a woman detained in jail, whether during
investigation, inquiry or trial or after conviction or under a law
providing for preventive detention, and

(b) “jail” includes a police lockup, a prison and a place where persons
are kept under detention under a law providing for preventive deten-
tion,



ANNEXURE 11

132nd Report on “Need for amendment of the Provisiors of Chapier 1X of the
Caode of Criminal Procedure, 1973 in order to ameliorale the hardship and mitigate
the distress of neglected Women, Children and Parents.”

1. Do you agree with the suggestions of the Law Commissien in its 132nd
Report that an Explanation be added to scction 125(1) that the phrase “unable
to maintain herself” relates 1o the then actual separate income of the wife, if
any, and not to the possibility or potentiality of the wife bring able 10 earn
for herself by securing an employment or by exerting herself in future?

2. Do you agree with the recommendations of the Law Commission of
India in its 132nd Report that sub section (2) of secticn 125 should be so amend-
ed that the order of maintenance operates {rom the date of the filing of the
application claiming monthly allowance by way of maintenance and the magis-
{rate has no option or discretion to make it operative from the date of the
magistrate’s order awarding maintenance allowance?

3. Do you agree with the recommendations of the Law Commission ©of
India in its 132nd Report that first proviso to section 125(3) disabling a wife or
claimant from recovering the maintenance amount on expiry of one year should
be deleted?

4, Do you agree with the recommendations of the Law Commission of
India in its (32nd Report that proviso {2} to section 125(3) pertaining to consi-
deration of the offer of the person (against whom an order for monthly allowance
by way of maintenance is claimed) to maintain the wife after the passing of
the order may be deleted?

5. Do you agree with the recommendations of the Law Commission of
India in its 132nd Report that sub sections (4) and (5) of section 125, depriving
a wife from claiming maintenance #f ‘living in adultery’, should be deleted
inter alia as it is by and large invoked to embarrass and harass a wife?

6. Do you agree with the recommendations of the Law Commission of
India in its 132nd Report that “the magistrate passing an order for maintenance
under section 125 should be empowered to pass an order directing a person
liable to pay the monthiy allowance 1o deposit the monthly allowance for a
period vp to six months in advance in a fit case taking into account the fact's
and circumstances of the case?

7. Do you agree with the recommendations of the Law Commission of
India in its 132nd Report that “a magistrate passing an order for maintenance
under section 125 shall be empowered to issue an order against the employer of
the person liable to pay the monthly allowance determined by him. directing
such employer to deduct from the salary of such person a sum equivalent to the
amount of maintenance determined by him and to deposit the same in the court
within a week of such deduction from month to month whenever it appears
appropriate to do so on account of the fajlure of such person to regularly pay
the amount directly to the wife, child or parents in whose favour an orgcr g?as

been passed?

8. Do you agree with the recommendations of the Law Commission of
India in its 132nd Repost that “the amount of monthly allowance ordered to
be paid, including the arrears. shall be a charge on the properti¢s of the person
against whom the order has been passed”?

9, Do you agree with the recommendations of the Law COommission of
India in its 132nd Report that “an order for monthly allowance shall not stand
discharged or satisfied except by actual payment from time to time or with a
settlement of the court recording its satisfaction that the arrangement or settle-
ment is for good consideration, genuine, voluntary, lawful and fair”?

27



28

10. Do you agree with the recommendations of the Law Commission of
India in its 132nd Report that “u person aggrieved by an order of maintenance
passed by the magistrate shall have a right of appeal to the Court of Sessions.
However, when the appeal is direcled against an order awarding maintenance,
the appeal shall not be maintainabie unless the appellant deposits the amount
of arrears of maimenance frem ihe date of instituiion of the pelition till the
date of the order under appeal in the court of the magistrate and produces along
with the memorandum of appeal an aflidavit to the effect that such amount has
been deposited and future amount will be regularly deposited”?

tl. Do you agree with the recommendations of the Law Commission of
India in its {32nd Report that “an officer, (o be designated as Maintenance
Counsellor, shall be appointed by (he State to represcnt the case of the wife,
¢hild or parent claiming maintenance free of ¢ost as a measure of social welfare
with the option to the concerned person to appoint an advocate of his or her
choice at the cost of such person, if so desired.”

2. Do you agrec with the recommendations of the Law Commission of
India in its 132nd Report that the following special procedure for speedy dis-
posal of the maiters periaining to maintenance under section 125 should be in-
corporated in Chapter 9 of the Code.

{1} Prescribing a time limit for filing a written slatement or statement of
objections coupled with conferment of the power on the magistrate
to pass an urder as prayed on failure of the respondent to file the
statement within the prescribed (ime limit:

(2) deciding the matter on affidavits with opportunity to the other side
to cross-examine the witnesses of the deponents; and

(3) requiring the magistrate as far as practicable to dispose of the matter
within six months after hearing it from day to day.



ANNEXURE I1I

A. PROBLEMS OF DELAY AND ARREARS IN COURT AND
SPEEDY TRIAL

A. Problems

1. {2} What in your opinion, are the causes of delay in the trial courts in
the disposal of cases?

(b) Have you any suggestion to make for cutting short such delays?

2. Specific Causes
How far is deiay due to
{a) Inadequate number of Judges?

(b} Insuiticient accommodation, lack of books, lack of stenographical
assistance or other factors by way of unsatisfactory conditions of
work affecting quality of work?

{¢) Defects in the procedure?

3. Petty criminal cases — disposal by other agencies
Should petty criminal cases be disposed of by honorary magistrates?

4. Arguments

Would you consider it appropriate that there should be some time-limit
for oral arguments, during which counsel can, if so desired, supplement by written
submission?

5. Do vou think that in order to avoid delay in rendering speedy justice
taking the services of retired judicial officers and administrative staff to help
them on a temporary basis like a pilot project will go in a long way in ensuring
the speedy trial of criminal cases?

6. How are case lists prepared? Is it done in a systematic snanner with
reference to flow of cases and the need for guick disposal; or are they being
prepared in routine mannér? It appears fo be the pracﬁce {0 post about 40 to
50 cases every day, while the actual judicial work, 1e. examination of witnesses
etc.,, does not cover more than a couple of cases, even that too, for one or
two witnesses only. Is it better management of the courts possible?  Should
all ap~carance cases and miscellaneous matters be listed before a pool of special
ma isvates so that a'l other courts may devote their time to taking evidences
and hear arguments, and thus they should be free from involvement in mis-
cellaneous matters and consumption of time required for such purposes can be
utilised for the effective trial of main cases? e

7. Adjournments in wial

Even though Section 309 contemplates for holding the proceedings .as
expeditiously as possible and examination of witnesses from day to day, yet
it is an open fact that on account of adjournments. there is caused inordinate
delay in disposal of criminal cases. To control adjournments is a matter of
great imporiance to tackle the issue of delay. In what manner Section 309
can further be amended?
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8. Disposal of cerfain cases by Nyaya Panchayat

In order to render criminal justice at the door steps of victim and  [for
expeditious disposed of cases, is it feasible to refer some of the criminal cases
Nyaya Panchayat as recommended by the Law Commission in its 114th
Report on Gram Nyayalaya. What should be the category of offences which
may be referred 1o Nyaya Panchayats?

9. Compounding of olfences

Of late, various High Courts have quashed criminal proceedings, ({in
respect of non-cognizable offences) because of settlement between the parties
to achijeve the harmony and peace in the society, for example, criminal proceed-
ings in respect of offences under Section 406 relating to misappropriation of
dowry articles or Isiri Dhan and offences under Section 498A, IPC were quashed
Arun Kuwmar Vohra v, Mrs, Reeiy Volira {1995) | All India Criminal " Law
Reporter 431; Nirlap Singh v. State of Punjob, 1993 (2) All Tndia Criminal
Law Reporter 800,  Similarly should other class offences may be made com-
poundable by expanding the scope of Section 320 of the Code of Criminal Pro-
cedure. .

10.  Conversion of some wairant cases into summons and to be tried summarily

Should any other class of offences. which are triable as a warrant case,
be converted into trial in summary manner as laid down under Chapters XX
and XXIL

I1. Compoanding at the stage of ievestigation

Wherein respect Of any offence compoundable under Section 320 of the
Code of Criminal Procedure, if the parties give their desire to compound the
case on the initiative of the Investipating Officer he shall make a report of the
same to the Magistrate who thereupon deal with the case under Section 320.
Whether such a step will help in teducing the number of cases geing for trial
before a court at the initial stage itself.

i2. What are the causes for delay in investigation by the investigating officers?
Have you any suggestions for minimising such delay? should the State Police
be divided into two agencies: (i) State Investigating Force and (ii) State Law
and Order Force and that in each District the Investigating Force should not be
used for other duties? :

13.  Can the Code of Criminzl Procedure be amended to permit creation of a
Judicial-cum-Police Agency to screen all decisions by State and Central Investi-
gating Agencies either to file charge sheet or to drop investigation. In what
manner such Agencies be structured?

14.  Whether trial should proceed in a case where an undar-trial prisoner has
already spent a sufficiently long period in jail, which is equivalent to a substan-
tial portion of the term of imprisonment prescribed for the offence? If the
answer is in affirmative what should be the norm for releasing a person who
has been arraigned for such a considerable period.

15, It is noticed that when the police file a charge sheet in a court, there is
some amount of delay in taking it on file, Is there any particular reason for
this, as such delays extend to three or four mouths in some cases?

‘B, Speedy Trial — Amendment Suggested

Procedure jn Sessions cases

1. {a) Is the procedure under sections 208-209 of the Code of Criminal
Procedure, 1872, in regard to sessions cases, an improvement over
the pre-1973 position from the point of view of ensuring a speedy
and fair frial of the accused? If not, please comment with reasons.
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(b) If, in your view. the procedure in the Code of 1473 in regard to
sossions cases is not an improvement,—

(i} Shouid the pre-1973 position be restored, by adopting section
207A of the Code of 1898 as inserted in 1955 and by making
suitable mwclifications in various scclions of the Cod2 of 1973; or

(ii) Should the pre-1955 position be resiored, bv adopting sections
207 er seq of the Code of 1898 as they stood before 1955; or

(iii) Ts it, in your opinion, yet too early to judge the effect of the
change made by the Code of 19737

2. Section 18

_ It is noticed that a large number of offences which figure in the first class
magistrate’s courts are not of a serious nature, although they are cognizable.
Cannot such cases be transferred to the courts of special magistrales who have
been invested with the powers of a second class magistrate?  What special
adiministrative or legal arrangements would be required if a list of cases is pre-
pared to be tried by such magistrates? 2. Review of Strength of the Court .
Insertion of new Section 13A.

3. Do you suggest incorporation of new section 23A providing that the State
Government may after consultation with the High Court should review the
strength of courts once in two years for setting up a new/additional court de-
pending upon the pendency of the cases therein in order to meet the situation
leading to delay in disposal of cases and the activate disposal of cases and timely
action in the matier?

4, Compounding of Offence at any stage of investigation and insertion of new
Sub-seciion 3A in Section 173

Do you agiee that the following new sub-section (3A) be added to section
173 to (i) enable the police to take note of the desire of the parties to compound
offences compoundable under sectoin 320 at any stage of investigation even at
the stage of investigation. (i) to help quicker disposal of cases of compound-
able category and to reduce the work load of the police.

5. Section 231

Do you agree that the prosecution and Investigating Agency as the case
may be required to produce all evidence in support of the prosecution within
a specific period of framing of the charge against the accused under Section 231
Cn. P.C. for expeditious disposal of the case?

6. Seclion 238

. Do you agree with the suggestion that under Section 233 read with Section
207, the Court shall be required to satisfy himself that he has complied with the
provisions of Section 207 Cr.P.C., within a period of one wonih of taking cogni-
zance of offence, which provision may curtail the delay caused due w non-
compliance of Section 207 for a long period?

7. Section 312

Witnesses who attend court are not paid appropriate monetary allowances
and when paid, it is limited only to the day on which they are examined. although
they might be called on a large number of occasions, dislocating their daily
work. Should they not be compensated or paid daily allowance for all the days
they are forced to attend court so that their presence can be secured in a better
mannet?

8. Appoiziment of honorary /special Magistrates

Whether immediate appointment of Honorary/Special Magistrate are
necessary for trying certain offences for expeditious disposal of cases and if so,
what are the classes of offences they can try.
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€. Plea Bargaining : Imsertion of new Chapter XIIA : Procedure for Pre-
Trial Bargaining and Plea Bargaining

1. Whether before the commencement of irial an endeavour should be
made by the Magistrate to explore the willingness of the parties to compounding
the compoundable offences?

2. Do you agree with the suggestion that a separate chapter XIIA for
concessional treatment to offenders willing to plead guilty be introduced in the
Cod: of Criminal Procedure on the lines recommended by the Law Comnmission
of Tndia in its 142nd Report on “Concessional Treatment for Offenders who on
their own initiative choose to plead guilty without any bargaining,” Such pro-
cedure may inter-alia provide for the following:

ta) Competent Authovity — The jurisdiction for the exercise of the powers
under this chapter shall be exercised by the competent Authority mentioned
hereunder :

In respect of criminal cases where the relevant statyte provides for imprisen.
ment of less than 7 years for the offences alleged to have been com-
mitted, a metropolitan magistrate or a magistrate of the first class,
designated by tiie High Courts and in respect of criminal cases
where the relevant statute provides for imprisonment is between ...

ears 1o 10 years for the offences alleged to have been commitled a

ench consisting of two services, duly designated in the High Court
shall be the Competent Authorities under this Chapier for the purposes
o}f_1 receiving, considering and disposing the application files under thie
chapier.

(b) The procedure may be invoked only by the offender himself by making
an application pleading guilty with a plea bargaining after cognizance is iaken
and before the evidence is recorded.

(c) The application will be entertained only after the Competent Authority
is, upon ascertaining in the manner specific in the procedure, is satisfied that
it is made voluntarily and knowingly,

(d) The Competent Authority will hear the application in the presence
of the aggrieved party and the public prosecutor.

‘The Competent Authority shall thereupon impose the necessary such
punishmeats as it deems fit, keeping in view the nature of the offence and the
penal provisien attracted and plea of the accused.



ANNEXURE 1i

DR. §. C SRIVASTAVA D.O. No 6(3) (33)/95—LC (LS,
Joint Secretery & Law Officer

GOVERNMENT OF INDIA
MINISTRY OF LAW, JUSTICE & COMPANY AFIAIRS
‘DEPARTMENT OF LEGAL AFFAIRS, LAW COMMISSION, SHASTRI BHAVAN
NEW DELHI-110 00|
Tel 3385931

Dated October 26, 1991.

Dear Sir,

This is to encroach upoa your valuable time for the cause of national
importance. The Government of India has made a reference to the Law Com-
mission of India to undertake & comprehensive revision of the Cade of Criminal
Procedure, 1973 and comte up with appropriate recommendation.

Ever since, the Code of Criminal Procedure, 1973 came into force, the
need for amending its various provisions was being felt for removing certain
difficulties /lacunae experienced in its working. Consequently, the Code was
amended in 1978, 1980, 1983, 1988, 1990, 1991 and 1993 for certain specific
purposes,

The Government of India introduced the Code of Crimina! Procedure
(Amendment) Bill, 1994 in the Rajya Sabha for ca.n‘yingeout number of changes
in the Code. While the Bill is at present pending, before the Parliamentary
Standing Committee on Home Affairs, the Government of India has made the
aforesaid reference to the Law Commission.

The Law Commission has already made varions recommendations in its
various teports on the subject relating to the reforms in the Code of Criminal
Procedure and other ancilliary matters. Various other agencies of the Govern-
ment have also made recommendations on the subject,

It is needless to cmphasise that there has been inordinate delay in the
disposal of criminal cases and there is consequent loss of faith in the criminsl
justice system which has shaken, the confidence of the people in the rule of law.
f late, there has been alarmring rise in the arrears of criminal cases which
have been pending for several years.

In view of above, the Law Commission has undertaken the study of the
comprehensive revision of the Code of Criminal Procedure so as to remove the
germane problems leading to eonsequential delay in disposal of criminal cases.
It is felt that there is a need to review the machinery and the processes involved
in the administration of criminal justice. Accordingly, the Commission seeks to
elicit your considered opinion on the following subjects, at the first instance, as
the same will be helpful in formulating its recommendations 1o the Government
for amending the Code. Needless to mention that your learned opinion on
other issues not highlighted hereunder would also be of great assistance to us.

Quite apart from the issues highlighted hereunder, the Commission will
soon circulate 3 comprehensive questionnaire on the Code of Criminal Procedure.
This woyld be followed by Workshops at various places to have a thread bare
discussion on the various issues involving the provisions of the Code.
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1. Role of Investigating Agencies

The prime role of Investigating Agencics in discharging the functions of
collecting evidence against the accused cannot be ignored. Unless, the Tnvestigat-
ing Officers are tuned. and trained in  their field of investigation, there is bound
to ba facunae of various kinds in the prosecution of the accused. You are
requested to send detailed views on this issue so that effective reforms can be
brought in the role of Investigating Agencies. For this purpose in case of serious
offences punishable for 7 years imprisonment and above, a separate investigating
agency exclusively 10 investigale such cases may be appointed which will be
incharge of the case tifl the conclusion of the trial.  Such field of consideration
by you may also point out measures as to how to structure the Investigating Agen-
cies: and necessary supervision by the higher authorities, and also in respect of
duties of Tnvestigating Officers in connection with the collecting of evidence and
conducting of trial of cases.

2. Arrest

The Supréme Court has emphasised that arrest in cvery case is not a must.
Therelore, a change can be considered in Section 41, namely, whether a police
officer may instead of asking the person concerned issue him a notice of appes-
rance requiring him to appear before the police officer as may be specified, unless
there are special reasons for immediate arrest.

3. Reforms in prosecuting agency

Recently, the Supremt Court has held in the case of §. B. Shahane v.
State of Maharashira, ATR 1995 SC 1628 that there should be a separate cadre
of Public Prosecutors so that they can render their functions independently from
the control of Police, as well as to reduce the possibility of political or other
types of interference with the police investigation and for effective scrutiny . of

investigation. -

.. - . Since the prosecuting agency render statutory functions as officers of the
Court, there is all the more reason that such prosecuting officers should be abso-
lutely independent. What steps should be undertaken in this regard so that
the objective behind it can be attained in 'the true spirit, may be highlighted
by you. (i) Whether they should be headed by a Director of Prosecution, (ii}
what should be qualifications of such a Director and (iii) what should 'be
the mothods of appeinting hin and Public Prosecutors to conduct such cases.

4. Deletion of Section 162 Cr.P.C, and change in the mode of recording onder
Section 161 o

The Fourth Report of the National Police Commission has observed that
recording of witnesses’ slatements: by ‘the police during investigation provide scope
for arguments based on contradictions, however trivial or natural they might
be in the circumstances of any particular case. It, therefore, recommended to
do away with the detailed recording of statement as made by a witness in the
course of investigation under Section 161 and subdfitute in ifs place a revised
arrangement in which the investigating officer can make a record of the facts
as ascertained by him on examination of a witness. However, it may be con-
sidered by you whether Section 162 of the Cr.P.C. should dispensed with regard-
ing recording of statements of witnesses and instead the statement of important
witnesses be recorded under Section 164 of the Code of Criminal Procedure.
If so, what should be the types of offences in respect of which tecording of state-
ments of witnesses under Section 164 Cr.P.C. should be resorted to,

5 Procedure when investigation camnof be completed in 24 hours Iand conse-
quent Policy Custody '

In the Central Bureau of investigation, Specigl Investigation Cell-1, New
Dethi v. Anupam 1. Kulkarni, 1992 3 SCC 141. the Supreme Court held «that
under the proviso to Section 167 (2), the police custody can be only during the
first 15 days of the remand and not later. It is felt that such limitation would
cause some practical difiiculty for the proper investigation in some given cases.
Therefore, do you agree that the police custody can be sought during the period
of remand at any time if a need ariges and Section 167 of the Code of Criminal
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Procedure be amended accordingly.  Bul. however, the total remand of police
custody should not exceed 15 days but it may exceed only under special cireum-
stances with (he permission of the court and for reasons Lo be recorded by the
Jourt. :

6. Disposal of certain cases by Nyaya Panchayat

In order to render criminal justice at the door steps of victim and for
cxpeditious disposal of cascs, is it leasible to refer some of the criminal cases
to Nyaya Panchayat as recommended by the Law Commission in. its .t 14th Report
on Gram Nyayalaya, What should be the category of offences which may be
referred to Nyaya Panchayats, needs consideration,

7. Adjournments in trial

Even though Secticn 309 contemplates for holding the proceedings as
expeditiously as possible and examination of witnesses from day to day. yet it
is an open fact that on account of adjournments, there is caused inordinate delay
in disposal of criminal cases. To controf adjournments is a matter of great im-
portance to tackle the issue of delay. A deep thought has to be given on it
and in what manner Section 309 can further be amended.

8. Compounding of offences

Of late. various High Courts have quashed criminal procecdings, (in
respect of non-cognizable offences even) because of settlement between the partics
to achieve the harmony and peace in the society, for example, criminal proceedings
in respect of offences under Section 406 relating to misappropeiation of dowry
articles or Istri Dhan, and offences under Section 498A, IPC were quashed
(Arun Kumar Vohra v. Mrs. Reetu Vohra (1995) (1) All India Criminal Law
Reporter 431; Sirlap Singh v. State of Punjab, 1993 (2) All India Crimina] Law
Reporter 800).  Similarly, should other class offences may be made compoundable
by expanding the scope of Section 320 of the Code of Criminal Procedure.

9. Conversion of some warrant cases into summons and ¢to be tried snmmarily

Should any other class of offences, which are triable as a warrant case,
be converted into frial in summary manner as laid down under Chapters XX
and XXT.

10,  Compounding at the siage of investigation

Where in respect of any offence compoundable under Seation 320 of the
Code of Criminal Procedure, if the parties give their desire to compound the
case. the Investigating Officer shall make a report of the same to the Magistrate
who thereupon deal with the case under Section 320. Whether such a step
will help in reducing the number of cases going for trial before a court at the
initial stage itself.

11.  Appointmeni of honorary/special Magistrates

The appointments can be considered for trying certain offences, for expe-
ditious disposal of cases. This matier also needs further probe as to the class
of offences. which such Magistrates can try.

12.  Anticipatory Bail

Anticipatory buil provisions have very often been found to be misused by
the accused. should such provisions be retained on the statute boCk.
13.  Piea Bargainig

Plez bargaining has-gained ground recently in many countries. Should
such a plea bargaining be encm:rs.agsd at the pre-trial stage.
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14.  Special Positions in respect of Women

(a) In respect of women convicted of any offence, should there be any
further change under Sections 433 and 433A of the Code of Criminal Procedure
regarding remission or commutation of sentences.

(b} Whether any further changes arc necessary under Section 125 of the
Code Criminal Procedure in matter of maintenance of wife, children. etc.

18.  Victimology
The concept of victimology, namely, providing sufficient compensation an¢
relief for rehabilitation of the victims is recognised In many countries, and State

also under law is required to take steps in this direction. Whether Section 357
of the Code of Criminal Procedure be suitably amended to fulfil this object.

1 would, therefore, request you to kindly spare some of your precious time
in giving your valued opinion to the issues raised herein above at your earliest
convenience, preferably within one month.

Looking forward to your co-operation.

With regards,

Yours sincerely,

(S. C. SRIVASTAVA)



ANNEXURE IH
! RESPONSES PECEIVED ON THE QUESTIONNAIRE ON THE CODE OF
CRIMINAL PROCEDURE., 1973

As already stated the Law Commission circulated a comprehensive Ques-
tionnaire (Anpendix 1) on the Code of Criminal Proceduvre for eliciting opinions
from various quarters. The Commission aiso circulated the letter (Appendix II)
highlighting the main issues involved in the Code of Criminal Procedure.

The Questionnaire was sent to the Chief Justices of High Courts and the
Registrars of the High Couris (with a request to kindly get it circulated among
all the Judges), Sessions Judges, Supreme Court Bar Association, High Court
Bar Associations, District Bar Associations, Human Rights Commission, Staie
Law Commissions, Bar Ccuncil of India, State Bar Councils, Advocates, Acade-
micians and some social organisations. The Questionnaire was also sent to the
Chief Secretaries, Home Secretaries (with a request to get it circulated to all the
police officers) and Law Secretaries of various States and Union Territories.

Responses were received from fifty-eight judges, fourteen advocates, four
police officers, two State Governments, four academicians, and three State Law
Commissions.

lssu No. 1-—RoLE Of INVESTIGATING AGENCY

Views of Judges

Out of thirteen judges, eight are of the view that a separate
investigating agency should be appointed for all sessions cases/murder cases eic.
They should be given intensive training in the investigation of grave crimes, know-
ledge of law, forensic science etc. Their pay scale may be more than the other
police agency. Such agency be headed in every district by an officer of LP.S. One
judge is satisfied with the existing provisions of the Code and four have not either
touched upon or clearly expressed their views. One has opted for *no comment’. .
Qut of forty-five judicial officers, thirty-four agree with the proposal of the Law
Commission, However, some of them have also suggested to take the help of
expert legal advisors by the investigating agency. Eight officers have not res-
ponded clearly and are silent on the issue. One officer did not agree with the
snggestion. The Institute of Judicial Training & Research (U.P.y Lucknow has
responded in the affirmative.

Views of Advacates/Public Prosecutors/Bar Associations

Bight Advocates/Prosecutors have suggested to entrust investigations to a
separate police agency which should be separated from the regular police en-
trusted with law and order functions. However, as per Mr. K, F. Rustamji there
is no need to have a separate investigating agency exclusively to investigate con-
wentional crime, even if it is grave crime except specialized offences like econo-
wmic offences. According to two advocates, it will not be advisabe to create a
separate cadre because maintenance of law and order and investigation of a case
are interlinked. Further, One advocate is silent on the issue. The Madras Bar
Association has responded in the affirmative.

Views of Academicians

According to Dr. K. N. Chandrasekharan Pillai, the police depariment
can create one branch consisting of only graduates/post-graduates for criminal
investigation. There are many special branches in various states which are

preferred to General grades of police for crime investigation, The other acade-
micians did not offer their views on the issue.
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Views of Police Officers

Two police officers havt supported the issue raised by Law Commission
and suggested the proposal nceds to be considered at the earliest. However, two

have nol responded to the issue.

Views of the State Law Commission

The Himachal Pradesh Law Commission has responded in . affirmative.
The Madras State Law Commission has informed that a detailed nofe will
be sent shortly, however, it has not responded to any jssue/Question of Law

Commission of India.

Views of State Governments

Only the Government of Gujarat has responded and it has agreed with
the suggestion of the Law Commission of India. The Government of Karnataka
has forwarded a note on “the structure of the system of Directorate of Prosecu-
tions and prosecuting Agencies in practice in Karnataka™ which relates to the
Issue Number 3. However, it has not responded to any other issue/Question of

Law Commission of India.
IssUE No. 2-—ARREST

Views of Judges

Four judges have supported the proposal of the Law Commission, four
are satisfied with the present position. and rest of them have not given the reply
directly or avc silent on the issue. However, one has not offered any comment.
Twenty-four Judicial Officers/District Judges agree with the proposal of the
Law Commission of India. However, twelve judges have partly agreed saying
that to authorise the issue of notice by the police to the person concerned would
not be safe as there is no guarantee that police officer will not indulge in dis-
crimination. At the same time, there would be delay in case notice is issued for
appearance of the concerned person before the police officer.” Some have sug-
gested to make the provision conditional on the basis of bailable and non-baila-
ble offences. Three have offered ‘no comment’ on the isstie and three are silent,
The Institute of Judicial Training & Research (U.P} Lucknow has agreed as pro-

posed by Law Commission of India.

Views of Advocates/Govenanent pleaders/Bar Associations

Five advocates have supported the proposal of the Law Commission, but
have suggested that the discretion of the Police Officer with regard to special
reason for effecting immediate arrest needs to be preserved withont any hind-
rance, and the other four/five advocates partly agreed on the issue and one
disagreed. One advocate is silent on the point. The Madras Bar Association

has also supported the issue.

Views of Police Officers

One police officer feels that the existing laws are adequate and amend-
ment is not necessary in this regard whereas the other two feel that the power of
arrest is the most abused power. It is necessary that we should te-categorise”’
all the offences into two groups “arrestable” and “non-arrestable”. Presently
arrests are resorted 10 even before the suspected person’s version is ascertained
and appreciated. Tn most cases, it has led to unwarranted and unjustified arrests,

This safeguard should be built into the law.

Views of Academicians

Dr. K. N, Chandrasekharan Pillai has agreed to the suggestion, however,
other academicians have not responded.

Views of State Law Commission

The Himachal Pradesh Law Commission agreed as proposed subject to
further suggestion that the words which may reasonably be suspected ‘to be’ be
added after the word ‘person’ and before the word ‘any’ in Section 41(1Xb).
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Views of Stafe Governments

Only the Government of Gujarat has responded to this issue and it has
supported the proposal.

IssuE No. 3—REFORMS IN PROSECUTING AGENCY
Views of Judges

Nine judges are in favour of a separate cadie of Public Prosecutors so it
can function independently from the control of police and politicians. Some of
them are of the view that the such Directorate of Prosecution be headed by a
Judicial Officer not below the rank of District Judge. He may be appointed by
promotion and/or by direct recruitment of advocates with sufficient experience.
Justice K. N. Goyal (Retd) parily agrecd and has given elaborate suggestions
vide para ‘A’, clause 4 pages 1 to 3, to his reply whereas, three judges either
have not expressed their views or are silent on the issue. Thirty-one judicial
officers have responded saying that there should be a scparate cadre of Public
Prosecution, headed by ‘Director of Prosecution’, Some of them have suggested
that the Director should be appointed by the High Court of the State, They also
have suggested qualiiications for the other Prosecutors, Head of the Directorate
should be a person who had been a judge of High court for at Jeast five years
or worked as Advocate-General for five years or worked as Public Prosecutor in
the High court for a period of 10 years. Ten officers have not directly responded
to the issne and three partly agreed. The Institute of Judicial Training & Re-
search (U.P.) Lucknow has responded in the affirmative, however, it did not agree
with the proposal of Women Public Prosecutors and Assistant Public Prosecu-

tors.

Views of Advecates/Govertinent Pleadexs/Bar Associations

Ten advocates are of the view that there should be a separate indepen-
dent cadre of Public Prosecutors which should be an autonomous body, prefe-
rably headed by a judicial officer of the rank of Sessions Judge. One of them
has suggested that it should be headed by the District Attorney at the District
level, Advocate General at the State level and ‘Attorney General of India at the
Naticnal level. Other Advocates are silent on the point. The Madras Bar
Association has suggested that for the Sessions Court, Members of Bar AssO-
ciation with 7 years experience and Director and Dy. Director must be
appointed with experience of 15 years and with the concurrence of the High
Court. For other Courts the proposed cadre people may be appointed.

Views of Academsicians

Dr. K. N. Chandrasekharan Pillai has expressed his view saying that this
- branch should not oversee the investigation or have any relation with the judi-
“ciary. It should be independent. A  Direcior of Public Prosecution having
degree of L.L.B. with 10 years bar experience could be the head of this branch.
It should be a post that can be filled by way of promotion of eligible candidates
from among the Public Prosecutors who are in turn be appointed only by way
of competitive test/interview. Professor H. C. Dholakia has also suggested to
appoint women prosecutors to conduct the case under Sections 354, 376, 376A to
376E and 509 of LP.C. Professor B. B. Pande and Professor A. K. Saxena have

not responded.

Views of State Law Cominission

Himachal Pradesh Law Commission has agreed to what has been propos-
_ed by Law Commission of India.

Views of Police Officers

Mr. C. Dinakar, Director General of Police, C.O.D. Training, Special

Unit, Bangalote and Mr. H. J. Dora, LP.S. Additional Director General of

Police, C.I.D. Hyderabad have responded in the affirmative, however, Mr. C.

- -Anjaneya Reddy, 1PS. D.G. (Vig- & Ex.). Hyderabad has drawn the attentjon
to National Police Commission’s Fourth Report. :
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Views of Staie Governmenls

The Government of Karnataka has forwarded a note on the structure of
the system of Directorate of Prosccuting Agency which is functioning in the
said state and alse informed that 14ih report of Law Commission of India was
implemented to establish the Directorale of Prosecution, The Government of
Gujarat has supporied the proposal of the Law Commission of India,

1ssUE No. 4—DELETION OF SECTION 162 CR. P.C. AND CHANGE IN THE MODE
OF RECORDING UNDER SECTION 161

Views of Judges

None of the Judges, has suggested to delete Section 162 of the Code.
Three/four have suggested for some amendment of both the Sections. Two are
silent on the issue and one has expressed satisfaction of the existing provisions.
Cne of them says that further recording under Section 161 of the important wit-
nesses should not be accepted because (a) if their statements are not recorded,
that wil. give ample scops to the witnesses to change their version, (b) the large
number of magistrate would be required to remain busy in recording the state-
ment of important witnesses u/s 164,

However, a proviso may bz added in section 162 that where witnesses
totally deny the statement u/s 162, the same may be allowed in evidence after
showing his signatures made thereon. Another judge has suggested that a pro-
viso may be added that in case of discrepancies in the said two statements,
undue weight should not be given unless it aflects the prosecution case.

Thirty Judicial Officers do not agree with the suggestion of Law Com-
mission saying that the deletion of section 162 and amendment under Section
161 will not serve any purpose. Eight have not responded to the issue. Three
have agreed as suggested by Law Commission. However, one officer is of the
view that Section 161(2) and Proviso of Scction 162(2) may be deleted. Rest of
officers have partly agreed with the proposal. The views of the Institute of
Judicia! Training & Research (U.P.) Lucknow, partly support the proposal of the
Law Commission of India. :

Views of Advocates/Public Prosecutors/Bar Associations

Six advocates are of the view that Section 162 should not be deleted,
however, some have saggested certain amendments in the existing provisions,
One has suggested for the use of scientific means viz. tape recorder efc. to in-
spire greater confidence. But others have suggested that such move would in-
crease the load on the already heavily burdened judicial officers. A provision
for obtaining signature of literate witnesses may be made and a catbon copy of
such statement should be furnished to the witnesses. Three advocates partly
agreed with the suggestion and two are silent on the point. The Madras Bar
Association has responded in the affirmative.

Views of Academdciavs

Dr. K. N. Chandrasekharan Pillai does not support the proposal and rest
of the three academicians are silent on the issue.

Views of the State Law Commissions

The Himachal Pradesh Law Commission does not support the proposal.
However, it has suggested that the statement under section 161 shonld be re-
corded in the presence of an Advocate/relatives/respectable person of the area/
any other person of the choice of witness.

Views of Police Officers

Two police officers do not agree for deletion of Section 162. According
-to them the accused gets an opportunity to contradict the witnesses with the
statements recorded during investigation. It helps the prosecution to refrssh the
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memory of witnesses and confront them with i case of hostility. It is not neces-
sary that the statements are recorded in detail and furnished to the accused and
to the court. They don’t agree for recording the statement of important wit-
nesses under section 164. Mr. C. Anjaneya Reddy, Director General (Vig. &
ENFT), Hyderabad has given the example of report of National Police Com-
mission on the issue.

Views of the State Governments

Only the Government of Gujarat has responded to the issue and it did
not agree with the proposal

Issue No. 5—PROCEDURE WHEN INVESTIGATION CANNOT BE COMPLETED IN 24
HOURS AND CONSEQUENT POLICE CUSTODY

Views of Judges

Seven judges out of thirteen have supported the proposal of Law Com-
mission and four of them suggested that the period of 15 days may be cnhanced
to 30 days. Others have not either expressed their views or are silent on the
issue. Twenty-eight Judicial officers agree with the suggestion, however, they
are of the view that duration of police custody may be increased upto 30 days
in view of the nature of the offence.  Fourteen officers have not responded
to the issue clearly. Two judges do not agree with the suggestion. The Insti-
tute of Judicial Training & Research (UP)Y Lucknow, has responded in  the
affirmative.

‘Views of Advocates/Goverrment Pleadets/Bar Associations

Five advocates have extended their support to the proposal made by the
Law Commission. However. three point out saying that the period of 15 days’
police custody can be extended under special and exceptional circumstances for
reasons io be recorded by the court. Two Advocates disagree and two have not
offiered any comment. The Madras Bar Association has rcsponded in  the
affirmative,

Views of Police Officers

Two police officers have supported the proposal of the Law Commission
and Mr. C, Dinakar and Mr, 8. Sripal] are silent on the point. S

Views of the Academicians

Only Dr. K. N. Chandrasekharan Pillai has supported the plea for revis-
ing section 167 so as to enable the police to seek custody even during remand.

Views of the State Law Commission

Only Himachal Pradesh Law Commission has responded and has agreed
to the proposal.

Views of the Siate Governments

According to the Government of Gujarat Section 167 should be suitably
amended. No other State Government has responded the issue.

1ssUE No. 6—DisposaL OF CERTAIN CASES BY NYAYA PANCHAYAT.

Views of Judges

Only six Judges have responded to the issue saying that Nyaya Panchayats
are unable to give a fair trial to the accused person. Members of Nyaya Pan-
chayat usually are not educated and do not know the basics of law and its proce-
dure. They themselves are the Prosecutors and Judges. Due to growing political
rivalry in the villages, if injustice is caused to the accused. instead of going in
revision, the accused may seek justice in streets, which will disturb the whoie

system. Abandonment of jury system in India is proof positive that adjudicatory
- power should not be entrusted to any forum other than judiciary. Seven judges
ave teplied in the negative, :
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Seventeen judicial officers have supported the proposal saying that petty
offences like those punishable under sections 323, 337, 338, 441, 442, 447, 352
1.P.C.. thelt of property worth less than Rs, 500/-, Cattle Trespass Act etc. may
be referred to Nyaya Panchayats. However, Twenty-two officers apprehended
that it will not be feasible to refer any of the cases to Nyaya Panchayat due to
groupism of people in the villages. Five officers have not responded to the issue.
The Institute of Judicial "Fraining & Research (U.P.) Lucknow has offered no
comments. :

Views of Advocates/Government Pleaders/Bar Associations

Three Advocates did not agree with the proposal and say that it is not
advisable as the rural setting is still not free from factions and prejudices, which
are not conducive for administration of justice by Nyaya Panchayat. One is satis-
fied with the existing system. Whereas one Advocate is in favour of disposal
of cases by Nyaya Panchayat. Seven Advocates are silent on the issue. Accord-
ing to the Madras Bar Association the caste factor and political lineage arc ram-
pant in villages. thercfore, it should not be donc.

Views of Academicians

Dr. K. N. Chandsasckharan Pillai has not supported empowering Nyaya
Panchayats to deal with criminal cases. Other academicians have not touched
upon the issue.

Views of Police Officers

Shri H.J. Dora. LP.C. and Shri C. Anjaneya Reddy have responded and
feel that the proposed amendment may be considered. Other police officers have
not responded.

The State Law Conimaissions

The Himachal Pradesh Law Commission is of the opinion that cases of
trivial nature may be entrusted to Nyaya Panchayats with a rider that it should
have no power to inflict the punishment of imprisonment. The amount of fine
should not exceed Rs. 500.

Views of the State Governments

Only Government of Gujarat has responded by saying rthat such cases
should initially be referred to Nyaya Panchayat and if Nyaya Panchayat records
a finding to the effect that it is not possible to arrive at an amicable seftlement
or compromise, those may be sent to the criminal court. It-has proposed o confer
judicial powers in Nyaya Panchayat only to record the compromise.

IssSUE No. 7-- ADJIOURNMENTS IN TRIAL

Views of Judges

Only one Judge has suggested that Section 309 be amended on similar
lines as of the provisions as contained in Section 14 of the Terrorist and Distup-
tive Activities (Prevention) Act, 1987. Two-Three are of the view that it requires
some amendment but the way out they have not suggested. One does not agree
with any change in the section. However, nine judges have not touched upon
the issue.

Tweaty-seven Judicial Ofticers are of the view that Section 309 may suit-
ably be amended and no unwanted adjournments be granted. Some of them
are of the view that the time limit should be fixed for the disposal of cases and
in case of non-disposal of the cases, the matter should be referred to the Supreme
CourtjHigh Court. Sixteen oflicers have not responded clearly and one is silent.
The Institute of Fudicial Training & Research (U.P.) Lucknow has suggested to
make the provisions that if a complainant seeks adjournments beyond the limit
fixed by the Code. the interin order will be passed in favour of opposite party
and in the case of the accused the bail granted the accused shall stand automati-
cally cancelled till the next date. '
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Views of Advecates,;Government pleaders/Bar Associations

Two/three advocates are of the view that no trial ought to be permitted 1o
be adjourned once it has begun except in very rare cases. One¢ of them has
suggested the measure of inflicting penaity on witnesses not present and convert-
ing the statement recorded under section 161 and signed by ihen as evidence
in examination-in-chief with limited evidentiary value attached to it would go a
long way. Of course the problem of defence not getting the benelit of cross
examination of such witness is to be tackled. Proceeding with the case even in
the absence of an Advocate. who had been told about-the date would go a long
way in curbing the menace of adjournments under flimsy zrounds.  Another
Advocate further has suggested that the Judges may be required o sit as long
as necessary in order to complete their calender. Six Pleaders have not res-
ponded to the issue. The Madras Bar Association has suggested. “it nced not
be amended, High Courts can impress upon Subordinate Courts to adhere to
Section 309 strictly.” .

Views of Academicians

Only Dr. KIN. Chandrasekharan Pillai  has responded o the proposal
saying that the provisions in Explanation 2 under S. 309 might be emphasised
to discourage the tendericy of parties to seek adjournments and section 309 may
be amended accordingly,

Yiews of Police Officers

Shri H.J. Dora, LP.S. has welcomed the proposed amendment of seotion
309 and Shri C. Anjaneva Reddy, L.P.S. has agreed with the problem. however,
he has not suggested any solution for the same. Remaining two officers have
not responded.

Views of the State Law Commissions

The Himachal Pradesh Law Commission has suggested for quick service
of summons for the presence of the witnesses by a separate investigating agency.
Further a necessary amendment should be made thereby creating a duty on the
magistrate or on a court to record reasons for adjournments.

Views of State Governments

On this issue, nothing has been suggested by the Government of Gujarat,

IsSUE No. 8—COMPOUNDING OF OFFENCES
Views of Judges

Eight Judges have supported the proposal and suggested amendment.
One does support partly giving its reasons in his reply. however, four/five huve
not touched the issue. According to some Judges all offences except murder
and rape under EP.C. should be made compoundable with the permission of
the court keeping in view the larger interest of the society in general and the
victim in particular and the amount Rs. 250/- be increased.

_ Twenty-eipht Judicial Officers/District Judges, endorsed the views as
expressed by the Law Commission on this issue. Majority of them have sug-
gested to increase the amount from Rs. 250/- to 2000/- or 2500;- or 5000/-
or 10,000/, Some of them have suggested to make all offences compowidable
except those which are punishable with life imprisonment or death. However,
some of them have specified some Sections of 1PC to be included under section
320 and even some offences should be compoundable without the permission of
the court. Rest of them are silent and one officer has responded in the nega-
tive. The Institute of Judicial Training & Research (U.P.) Lucknow has res-
ponded in the affirmative. : ' : "
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Views of Advocates/Government Pleaders/Bar Associations

Six Advnocates have supported the propesal.  However, a few of them
have turther suggested that a provision for compounding by agreement to pay
compensation may also be considered for inclusion in Section 32C. Two advo-
cates disagreed with the proposal and three have not responded. According to
the Madras Bar Association 16¢ can bc compounded.

Views of Academicians

De. K. N. Chandrasekharan Pillai has welcomed the proposal to widen
the scope of section 320 by giving the list of cases including the exampie of the
case, Malesh Chandra v. State of Rujasthan AIR 1988, SC. 211t Pro-
fessor H.C. Dholakia has also suggested to expand the 1able under
Section 320 by including the offences under sections 160, 334, 336, 356, 369,
380, 384, 395, 406. 407, 408, 411, 414, 453, 4506, 461, 485, 510, of TPC etc. Rest
of the academicians have not responded the issue,

Views of Police Officers

Mr. €. Anjaneya Reddy has said that the number of compoundabie
offences can be enlarged. Shii H. J. Dora, 1PS has partly agreed and has sug-
gested that the power of compounding offences can be retained with the court.
Other police ofiicers are silent on the point.

Yiews of the State Law Commnissions

The Himachal Pradesh Law Commission has partly agreed with the pro-
posal. However, it has clearly stated that offences under section 498 A of 1.P.C.
are offences against the Society and should not be made compoundable.

Views of the State Govermments
The Government of Gujarat has responded in the affirmative.

IssUE No, 9—CONVERSION OF SOME WARRANT CASES INTO SUMMONS AND CASES
TO BE TRIED SUMMARILY

Yiews of Judges

Tweo Judges have replied in the affirmative, whereas according to ancther
five no change is proposed because it is already being done by the Magistrate
as and when such situation arises. Five Judges have not responded to the same.
One/two are of the view that there should be only one procedure, Twenty-cne
judicial officers have supporied the proposal of the Law Commission, However,
sgome of them want only one procedure “warrant procedure™; some of them
wish to change the definition of “warrant case”, a few officers want that offences
punishable with imprisonment for a period leéss than 3 years be tried in sum-
mary manner. Eight officers want no change and Fourteen have not expressed
their views. The Institute of Judicial Training & Research (U.P.) Lucknow has

supported the proposal.

Views of Advocates/Government Pleaders/Bar Associations

Five Advocates bhave supported the proposal by the Law Commission,
One of them is of the opinion that all the summons cases should be tried sum-
marily so that warrant procedure be applicable only in warrant cases. And the
definition of warrant cases be amended as proposed by the Law Commission.
Four Advocates did not cominent. Two are of the view that the existing proce-
dure is good but observed that provisions for summary trial should be abolished.
The Madras Bar Association has responded in the negative,

Views of Police Officers

Shri IH.J. Dora, 1.P.S. and Shri Anjaneya Reddy has responclcd in the
affirmative and other two police officers have not responded,
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Views of Academicians

Dr. K.N. Chandrasekharan Pillai does not wish to support the suggestion
for conversion of warrant cases into summons and Professor B.B. Pande and
Professor A.K. Saxena have not expressed their views on this issue, however,
Professor H.C. Dholakia has responded in the affirmative.

Views of the State Law Commissions

Only the Himachal Pradesh Law Commission has responded to the issue.
L has opined that the trial of all the criminal offences except murder and rape,
should be simple and be tried as summons cases unless Magistrare thinks it
fit to {ry a particular case as a warrant case.

Views of the Stale Govermments

The Government of Gujarat has responded in the negative by saying
“no procedure should be different for warrant and summons cases.”

Issue No. 10~COMPOUNDING AT THE STAGE OF INVESTIGATION

Yiews of Judges

Only one judge has supported the proposal. Three do oot agree and
apprehended more harm than good. Further according to one Judge, in view
of the provisions of Section 25 of the Evidence Acti and Section 141 of the Code
of Criminal Procedure, this power cannot be conferred on the investigating
officers. Remaining have not touched upon the issue.

. Twenty-seven judicial officers have supported the issue. However, they
have suggested that it should be with the permission of the Cowrt and volun-
tarily. According tc three officers, it is not desirable at the stage of investiga-
tion due to some reasons/investigating officers’ role. Fifteen/Sixteen ofiicers
have not responded. The Institute of Judicial Training & Rescarch (U.P)
Lucknow has offered no comments on this issue. _

Views of Advocates/Government Pleaders/Bar Associations

Majority of Advocates have suppodted the proposal of the Law Com-
mission, however, six/seven have not responded the issue. The Madras Bar
Association did not agree with the proposal. :

Views of Academicians

Dr. K. N. Chandrasekharan Fillai and Professor H. C. Dholakia have wel-
comed the suggestion whereas Professor B.B. Pande and Professor A K, Saxena
are silent on the issuc. :
Viewn of Police Officers

Two police officers agreed with the suggestion. However, Shri C. Anja.
neya Reddy has suggested that the officers of the rank of Dy. S.P. and above
should be authorized to compound the offences at the investigation stage and
make a report to the Court, One officer has not responded to the issue.

Views of the State Law Cosumnission
Himachal Pradesh Law Commission has responded in the affirmative.

Views of the State Government

The Government of Gujarat has responded in affirmative.
$—2 M of L & JINDI97
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JssUE NO. 11—APPOINTMENT OF SPECIAL/HONORARY MAGISTRATES UNDER
Sections 13 anp 18 oF THE CODE

Views of Judges

Majority of the Judges of the High Courts as well as the Judges of the
District Courts and other subordinate courts are of the view that Honorary/
Special Magistrates should be appointed to try certain petty offences for expedi-
tious disposal of such cases. In this connection, it may be relevant to point out
that 11 Judges of the different High Courts a few of them retired, have expressed
their views on this issue in addition to 45 Judges of the District Courts and other
subordinate courts. It has been found that majority (6 out of 7) of the Judges
of the High Courts have lent their support in favour of appointinent of Hone-
rary/Special Magistrates whereas it has been opposed by Justice M. Karpaga
Vinayagam of the Madras High Court. However. 4 High Court Judges have
not made any comment on this point. Further, out of 45 Judges of the District
Courts and other subordinate Courts, 28 are in favour of such appointments as
against 5 who are opposed to this proposal and 12 of them are silent in this
regard. Tt may also be pointed out that a_committee consisting of Hon'ble Judges
of Andhra Pradesh High Court with Homble Justice D. Reddeppa Reddy,
Justice B.S. Raikote and Justice A.S. Srivastava has suggested that appointment
of Special Judicial Magistrates of Second Class and Special Matrovolitan Magis-
trates may be made under Sections 13 and 18 of the Code for the trial of cases
coming under offences which arc triable by Magistrates of the Second Class. On
the other hand, Hon'ble Justice M. Karpaga Vinayagam observed ‘that the pro-
posal of appointment of government servants under sections 13 and 18 of the
Code as Judicial Magistrates of Second Class to try particular cases and fhat
too, for a period of one year, is not useful and proper. Instead, he has suggested
that the post of Judicial Magistrates by selection on regular basis should be

increased.

Views of Advocates/Government Pleaders/Bar Associations

Favouring the proposal of appointment of Honorary/Special Judicial
Magistrates, Shri KT.S. Tulsi, Additional Solicitor General of India, conments
that this could be a significam step whereby public involvement can be ensured
in the process of criminal justice. He further observes that there are a large
number of citizens in all parts of the country with adequate experience and edu-
cational gualifications, who enjoy wide respect in different sections of society.
Their involvement in the criminal justice system would not only reduce the burden
on the criminal justice machinery but would also lead to a wider acceptability
of the system and generate confidence amongst the public, but this should be
done with regard to minor offences only. In all, Fourteen advocates including
Additional Solicitor General of India and High Court Bar Associations .of
Bombay and Madras, who sent their replies, have supported this proposal.

Views of Academicians

The Continission received the views of Professor H.C, Dholakia, a former
Member of the Law Commission of India on the subject. He is also of the
view that more special/honorary judicial magistrates should be appointed” in
order to deal with minor offences by including metropolitan areas also. On the
other hand, Professor Dr. K. N. Chandrasekharan Pillai does not support the pro-
posal. However, Professor B.B. Pandey and Professor AK. Saxena have made no
comment on thiz issue.

Views of Police Officers . .

The Police Officers ate divided on this issue. Whereas the appointment
of special/honorary Magistrates is favoured by Shri H.J. Dora, Additional DGP
(CID) and C.A. Reddy D.G. (Vig and Enforcement), Hyderabad, for summary
trial of cases and offences punishable with fine only, Shri C. Dinkar, DGP(COD).
Bangalore, is of the view that such appointments are not desirable under section
18 of the Code, though appointment under section 13 may be continued.

. On thg other hand, Shri 8. Sripall, DGP, Tamil Nadu, questions ihe
rationale behind the posed abolition of second class Magistrates contem-

plated in the Code. He is, however, of the view that a large number of offences
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o be tried in the courts of First Class Judicial Magistrates

which are required 1 ) L
ond Class Judicial Magistrates as these offences

should be transferted to the Sec
are legs serious in nature.

Views of the State Law Commissions

. While agreeing with the amendment, the Himachal Pradesh
[:aw Commission is in favour of amendment of sections 13 and 18 of the Code
to the extent that in section 13(1) the word “or advocate” after the word “Gov-
ernment” and before the word “all” be added whereas section 18 be retasined as
it is except that from sub-section (3), the words “State Government—as the
case may be"—-may be deleted. Thus; the Commission has recommended the
appointment of an advocate also in addition to tha: of a government servant
under section 13 of the Code while under section 18 the State Goverument should
be deprived of its anthority to empower any Special Metropolitan Magistrate 10
exercise, in any local area outside the metropolilan area, the powers of a Judicial
Magistraie of Fiist Class, as is the provision in the Code at present. Besides,
the Tamil Nadu State Law Commission has intimated with refersnce to the ques-
tionnaire on the Code of Criminal Procedurc that a detailed note will be sent

shortly by it and the same is yet to be received.

Views of the State Governments

: No comments were received on this issue .though the State Governmen's
of Karnataka and Gujarat have conveyed their responses on the fuestionnaire.

1ssug No. 12--ANTICIPATORY BAIL

Views of Judges

The majority view (5:3) of the High Court Judges is that Section 438 of
the Code must be retained and not deleted, but certain guidelines formulated
by the Supreme Court i pumerous decisions and that strict conditions should
be laid down in order to prevent misuse of this provision. Justice R.G. Vaid-
yanath of Bombay High Court has also suggested that this section should be
used only in extraordinary and exceptional cases, and mormally not in serious
offences which are punishable either with death or imprisonment for life. Justice
K. N. Goel (Retd.) has, however, suggested that the power to grant anticipatory,
bail should be given only to the High Courts and not to the Courts of Sessioft”
The logic is based on the fact that now High Courts are interfering under Article
226 of the Constitution with the FIR /arrest of the accused persons by stay of
proceedings. Hence, the negation of section 438 in U.P. It has been suggested
by a few Judges that Public Prosecuior should be given a clear notice of 7 days
and that only High Court should exercise the power -within whose jurisdiction
the offence has been committed. The majority (28:10) of the Judges of District
Courts and other subordinate judiciary have also taken similar stand. It is to
be. pointed out at this place that States of Orissa and West Bengal have already
inserted a similar proviso after sub-section (1) in Section 438 of the Code, which
reads:

ORISSA: “Provided that where the apprehended accusation relates to an
offence punishable with death, imprisonment for life or imprisonment
for a term of not less than seven years, no final order shall be made
on such application without giving the: State notice to present its case”
Orissa Act 11 of 1988, s. 2.

WEST BENGAL: “......... Provided that where the apprehended accusa-
tion relates to an offence punishable with death, imprisonment for
life or imprisonment for a term of pot less than seven years, no final
order ghall be made on such application without giving the State n
less than seven days’ notice to present its case.” ..................... W.B.
Act 25 of 1990,

‘On the other hand, Justice D. Redeppa Reddy of the Andhra Pradesh
High Court along with Justice B.S. Raikote and Justice X.S. Srivastava are in
favour of deletion of section 438 of the Code as they find that anticipatory bail

is doing more harm than good to the soociety.
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Yiews of the Police Ofiicers

The majority of police officers are in favour of deletion of section 438
from the Code of Criminal Procedure keeping in view the difficuities faced by
the investigating agencies in detection of heinous offences relating to property and
person. However, Shri C. Anjaneya Reddi, DG (Vig. & Enft) and ex-officio
PS to the Government of Andhra Pradesh (GAD) of Hyderabad observes that
the provision for anticipatory bail should be retained, as in the legislation affect-
ing women and weaker sections, arrest has been mandatory, there is every likeli-
hood of false or exaggerated allegations being made in respect of these offences.
Avrest will follow even before preliminary investigation is done. So unless
anticipatory bail is provided there is no way for the accused persons to save
themseives from social ignominy following such arrest.

Views of Advocates/Governmeint Pleaders/Bar Associations

In the lawyers’ opinion, anticipatory bail should not be written off- des-
pite the fact that this provision has been widely misused. According to them,
like the misuse of this provision. the provisions on arrest have also been misused,
However, statutory provision needs to be clarified that only the Courts which
have jurizdiction to try offences ought to be empowered to grant anticipatory
bail and if the accused apprehends arrest at some other place, he must show that
he is the resident of that place in order to be able to invoke the jurisdiction of
local court. Such transitory anticipatory bail must not execeed 7 days and should
be confirmed by the Court of jurisdiction, failing which the same should lapse.

Views of Academicizns

Professor H.C. Dholakia, a former Member of the Law Commission of
India, has opined that in order to prevent misuse of provisions regarding antici-.
patory bail, stringent requiremenis may be prescribed. In this context, he refers to
the West Bengal Amendment as follows:

In sub-section 1 of section 438, the following proviso shall be added:

“Provided that when the apparent accusation relates to an offence punish-
able with death, imprisonment for life or a term not less than 7 years,
no final orders shail be made on such application without giving the

i State not less than 7 days’ notice to present its case:” :

Other academicians have, however, not made any comment in this context.

Views of the State Law Conmissions
No comments have been received.

Views of the State Governments

State of Gujarat does not support the deletion of Section 438 of the- Code..
No more replies have been received on this subject. .

_ IssuR No. 13—PLEA BARGAINING
Views of Judges

In most of the cases of response received by the Commission from the
High Court Judges, no comment has been made on this point. -Some 4 judges
have taken up the issue wherein three of them have favoured the proposal.
Thus, two different views have emerged as follows: : -

Justice D. Redeppa Reddi does not approve of this method of settling
disputes as it may give rise to dubious practices besides being hit by Article 14
of the Constitution because of conferment of unfettered and -unguided discre.
tionary powers on the presiding officers. Further, it would:also invite unneces-
sary criticism of the judiciary from litigant public. However nineteen judges
of district courts and other subordinate judiciary have favoured the p
as against 9 who are opposed to it. On the other hand, Justice G.S.N. Tripathi-
of Allahabad High Court supports the idea of pre-trial bargaining in-respect of
compoundable offences only. o S S
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Views of Police Officers

The views on this point are equally divided. Shri H. J. Dora, Addl
DGP (CID) Hyderabad does not favour the acceptance of plea bhargaining while
Shri Anjeneva Reddi DG (Vig. & Enft) supports its acceptance, : '

Views of Advocates

Plea bargaining has been appreciated by the lawyers' community also.
Shri K.T.S. Tulsi, Addl. Solicitor General of India, observes that it is an
important technique to avoid overcrowding of criminal cases in courts, but the
same should be adopted with safeguards prevent its abuse, In this regard he
snggests that if investization and piosecution are entrusted with the District
Attorneys and Advocate-Generals, there would be less possibility of this technique
being abused. The Madras Bar Association has also supported “this proposal.
Views of Academicians

No comments have been received.
Views of State Law Commissions

No comments have been received.
Views of State Govemments
this point,

_ ISSUE NO. 14—SPECIAL POSITION IN RESPECT OF WOMEN o
Views of Judges '

The Judges of High Courts feel that in respect of women convicted .of

an offence, the provisions are self-contained and do not require further amend-
ment, However, minority of Judges (3:7) have appreciated the proposed amend-
ment for further changes in sections 433 and 433A of the Code. The subordi-
nate judges and district judges have subscribed to the same view in 8 to
20 ratjo. Further, the amendment of section 125 of the Code has been sup-
ported along with a suggestion to make a special provision for interim main-

tenance in Tavour of wives, children and old parents. Some suggestions for

the increase of maintenance allowance upto Rs. 1000/-, 2000/-, 2500/- and
3000/- have also been pgiven. Some subordinate judges have approved the
limit upto Rs. 5000/- as proposed by the Commission,

Views- of Police Officers

including the amendment of section 125 of the Code.

Majority view is in favour of consideration of the special position for women’

Views of Advocates S _

In all fourtéen replies have been received on this point: Majority of - the
lawyers find no relevance in amending sections 433 and 433A of the Code. How-
ever, in resppect of section 125, the proposed amendment has been = approved.
Shri K.T.S. Tulsi has suggested that a provision for ensuring safe and adequate
residence to the wife and children (if necessary by dividing the existing accommo-
dation) may also be incorporated. The Madras Bar Association suggests that
%sod 2500/- should be substituted in place of Rs, 500/- under section 125 of thé

e.

Views of Academiclans

. Academicians are against the proposal of special status in respect of women
prlsonm . ~ B N - ..-_'-". L - .'

Only Sate Government of Gujarat has replied in the affirmative on



Views of State Law Commissions
No comments have been received.

View of State Governments

The State Government of Gujarat has supported the proposed change in
respect of special position of women as well as in respect of maintenance under sec-

lion. 125 of the Code.

Issue No. 15
Vkﬁi’iloldgy

Views ol Jndges

While suppotting the concept of victimology the Judgcs of the ngh Courts
(8:1) have suggested that if compensation is to be awarded under section 357 of
the Code, the Magistrate or the Court concerned should be empowered lo direct
the State to pay compensation to the victim of assault because in many a case
the accused persons are too poor to pay the compensation. The Fudges of district
courts and subordinate courts have also supported the proposal by a majority of
25 to 30. 1In this respect it may also be relevant to point out that the historical
pronouncement of the Allahabad High Court made on 9-2-1996 in the Civil Writ
Petitions No. 32982 of 1994, 39919, 39920, 39921, 40216 and 40752 of 1994 filed
by Shri Sudhir Chaptiyal, Dev Raj Kapoor and others on behalf of the Utirakhand
Sangharsh Samiti against State of Uttar Pradesh has laid down guidelines for
victim compensation, Similarly Twenty-five out of Twenty-seven judges of sub-
ordinate judiciary have welcomed this proposal. )

Views of Police Officers

The proposal of v1ct1mology has bccn wclcomcd by the pohcc officers also
who say that action has already been taken by the governments in-providing reha:
bilitation, reemployment to victims of SC and ST related offences. Shri C. Anjenaya
has -also suggested that not less than 75%' of the amount of penalty should be
pmd to the vlctim of assault by way of compensauon '

Vlews of Adwutee

The lawyers have approved this proposa] by saymg that it is a step in the
right direction. Shri K. T. S. Tulsi has suggested that section 357 needs to ¢larified
in” respect of awarding compensation at the stage of plea bargaining or compound-
ing of offences and the order in that regan:l must be made enforoeablc a3 a decree

of court.

Views of Academicians

Professor K. N. Chandrashekharan Pillai has observed that even without an’
amendment to section 357 of the Code, it is possible for the courts to award com-
pensation. Today the State is also made liable to pay compensation under public
law (sec Neelawati Behara alias Lalita Behara vs. State of Orissa & Ors. AIR
1993 S.C.1960). Professor A K. Saxena has suggestod that it will not be possible
for the State of provide compensation to all the victims claiming compensation as
it will put a huge financial burden upon society in the shape of taxes. But when
the compensation is to be paid by the convict through his earnings under forced
labour he mll be automatically reformed and will be deterred from becommg a
habitual criminal.

List of State Governments, Judges of High Courts, District Judgcsf.ludicial
Officers, Bar Councils/Bar Associations, Advocates/Public Prosecutors, Police
Officers, academicians and State Law Commissions. ' :

A. State Governments

1. Mr. P.J. Dholakia, Secretary & RLA, Govt. of Gujarat.

‘2. Mr. D'Souza Robinson, Additional Secretary to Govt. of. Kamataka
(Department of Law and Parliamentary Affairs). Fhr
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B. Judges of High Couris

1. Justice D. Reddeppa Reddy*

2.
3

4,

10.
11,

12

Justice B. S. Raikote*

Justice Krishna Saran Srivatav*
*(High courts of Andhra Pradesh)

Justice §. P. Kulkami
{High Court of Bombay, Nagpur Bench)

. Justice O, P. Jain

(High Court of Allahabad)

Justice R. G, Vaidyanatha
{High Court of Bombay)

Justice Apant D Mane
(High Court of Bombay, Bench at Aurangabnd)

. Justice G. S. N, Tripathi

(High Court of Allhabad)

. Justice M., Karpagavinayagam

(High Court of Madras)
Justice K. N. Goel (Retd.} (Lucknow)

Justice Giridhar Malviya
(High Court of Allahabad)

& 13 Judgement of Alishabad High Court by D. B. in writ petition
No. 39919, 39920, 39921, 40216 and 40752 of 1994 filed by Uttarak-
hand Sangharsh Samity.

C. District Judges/Judicial Officers

1,

10.

Shri R. C. Kathuria
{District and Session Judge, Haryana)

. Shri O. P. Garg

{District and Session Judge, Haryana)

. Shri S. N, Kapoo

(Addl District and Sessions Judge. Karknrdooma Coun Deih:)

. Shri A. S. Yenegure

(Addl. District and Asstt. Sessions Judge, Sawantwadl. Maharashtra)

. Shri M. G. Jadhav

(Chief Judicial Magistrate, Sawantwadi, Maharashtra)

. Shri M. D. Keskar

(Chief Judicial Magistrate, Ratnagiri, Maharashtra)

. Shri R. B. Patil

(Civil Judge, Deorukh, Ratnagiri, Maharashtra)

. Shri B. §. Wasnik

(Civil Judge, Aurangabad, Maharashtra}

. Shri Arun D. Kulkarni

(Add. District Judge, Aurangabad. Maharashtra)

Shri P. R, Borkar
(Extra Jt. District Judge, Aurangaba& Maharuhtra)



16.

17.

18.

20.

21,

22

23

25,

26,

28.
29,
30,
31.
32,
33,

34,
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Shri 8. Z. H. Kazi
(Joint District & Sessions Judge. Thane, Maharashtra}

. Shri G. D. Tadwalkar

{Addl. District and Sessions Judge. Sawantwadi, Sindhudurg)

. Shri Pavashe L. S.

(Chief Judicial Magistrate, Solapur, Maharashira)

. Shri A. B, Palkar

(District & Sessions Judge. Solapur, Maharashtra)

. Shri S. Y. Padhye

{Addl District Judge & Asstt. Session Judge, Solapur, Maharashtra)

Shri 8. R. Ghanavatkar _
(District & Session Judge. Satara, Maharashtra)

Shri L. D, Anekar
(Addl. District Judge, Nagpur, Maharashtra)

Shri J. A. Patil
{District Judge, Pune, Maharashira)

. Shri P. G. Choudharj

(Addi, District Judge, Osmanabad)

Shri K. P. Kotecha
{Addl. District Judge & Sessions Judge, Osmanabad)

Shri ). C. Shirsale
{Civil Judge, Osmanabad)

Dr. (Smt.} Pratibha Rasal
(Addl. District Judge, Nagpur, Maharashtra)

Shri F. N. Velati
(Jr. District Judge. Nagpur, Maharashtra)

. Shri § 8. Sabne

(Addl. Distcict Judge, Nagpur, Maharashtra)

Shri M. M. Parlikar
(Addl. District Judge, Nagpur, Maharashtra)

Shri C, L. Pangarkar
(Jr. Director, Judicial Officers’ training Insututc, Nagpur. Maharashira)

17.8hri V. R. Kingaonkar

(1/¢, Director, Judicial Officers’ training Institute, Nagpur Maharashtra)
Shri P. S. Mane
{District Judge, Nasik, Maharashtra}

Shri Subhash S, Deshmukh
(Addl, District Judge, Nasik, Maharashtra)

Shri A. V. Kamik .
(District & Session Judge, Ahmadnagar Mabharashira)

Shri B. R. Choudhari
(Chief Judicial Magistrate, Aurangabad Maharashtra)

Shri A. D. Bhosale
(Addl. Distt. & Session Judge, Aurangabad Maharashira)

Shri P. R, Borkar
(Extra Jt. District Judge, Aurangabad, Maharashtra)

Shri K. D. Patil,
(Addl.. Distt. Judge, Akola, Maharashtra)
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36.

37,

38

39.

40.

41

42.
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. Shri A. H. Shah

(Additional Principal Judge, Bombay City Maharashtra)

Shri M. L. TAahaliyani
(Chief Metropolitan Magistrate, Mumbai, Maharashtra)

Shri P. K. Chavare
{Addl. Session Judge. Mumbai City, Maharashtra)

Mrs. Mridula R. Bhatkar
{Judge. City Civil Courts. Gr. Bomibay Maharashtra)

Shri J. N, Patel '
(Designated Courts, under TADA (P) Act, 1987, Brihan Mumbai,
Maharashtra)

Shri B. K. Kulkarni
(Principal Judge, City Civil Court, Bombay Maharashtra)

Shri G. L. Chopra
(District & Session Judge, Amritsar, Punjab)

Shri H. R. Shelat
(Distt. Judge, Valsad. Ahmedabad, Gujarat-Now Judge, High Court,
Gujarat)

43. Shri §. D. Gunewar

(District & Session Judge, Ratnagiri Maharashtra)

44, Shri A. 8. Rane

45.

(BExtra Joint District Judge, Nagpur, Maharashtra)

Institute of Judicial Training & Research Lucknow (U. P)).”

Advocates/Public Prosecutors/Bar Associations

2

10.
H.

12,

Shri Benoy Kumar Sinha, Advocate, Bar Council of Bihar.

Shri Vijay Shankar Mishra
(Govt. Advocate, High Court, Ahmedabad).

. Shri S. B. Pawar, Advocate, High Court, Bombay.

Shri P. Sitapati. Advocate & Spl. Public Prosecutof,:' Sé'cunderabad.

Shri C. Padmanabba Reddy. Sr. Advocate, Hyderabad.

. Shri T. Bali Reddy. Advocate, Hyderabad.

Siri K. F. Rustamji, Bombay.

. Shri Ashok Damodar Shah, Advocate, Ahmedabad.

Shri K.T.8. Tulst, Addl. Solicitor-General, India, New Delhi.
Shri F.E. Devitre. Bombay Bar Association, High Court of Bombay.

Shri K. Sethumadhava Rao, Spl. P.P.. Nellore.
Shri Rudra Jyoti Bhattacharjee, Advocate, High Court of Calcutta
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13. Shri Arun R. Gupte. Senior Counsel for Central Govt, Mumbai,
Maharashtra.

14. Shri M. Ravindran, Sr. Advocale. President. Madras High Court Bar
Association, Madras.

15. Shri Imtiaz Husain, Member, State Bar Council of M.P., Jabalpur.

Police Officers

1. Shri H. J. Dora, LPS., Addl. DG., CID. Hyderabad, Andhra
Pradesh.

2. Shri C. Anjaneya Reddy. IPS. DG. (Vig. & Enft). Hyderabad.
Andhra Pradesh.

3. Shri C. Dinkar, DG, COD Training, Special Units and Economic
Offences. Bangalore. Karnataka.

4. §. Sripal, IPS, DGP. Tamilnadu.

Academicians

1, Dr. K. N. Chandrasekharan Pillai, Professor, Head -and Dean,
Department of Law, Cochin University, Cochin, Kerala.

2. Prof. B. P. Pande, Coordinator, Faculty of Law, University of Delhi,
New Delhi.

3. Prof. H. C. Dholakia, former Member of Law Commission,

State Law Commissions
1. Himachal Pradesh State Law Commission, Simla. (Member Secretary).
2. Rajasthan Law Commission, Jaipur.

3, Tami! Nadu Law Commission. Madras.

Memorandum
1. Ms, Anita Dhanda, Indian Law Institute, New Delhi.

2. %hrill Balwant Singh Malik, Senior Advocate, Supreme Court, New
elhi.



ANNEXURE |V

SUMMARY OF PROCEEDINGS OF THE WORKSHOPS ON THE CODE
OF CRIMINAL PROCEDURE

Proceedings of the Meeting of the Law Commission of India held at Andhra
- Pradech Judicial Academy, Sccunderabad on 26-11-1995 at 10.60 am.

In the process of undertaking a comprehensive revision of the Code of
Criminal Procedure, 1973, the Chairman, Law Commission of ladia, Hon'ble
Sri Justice K. Jayachandra Reddy held a mealing in association with Sri Ch.
Krishna Murthy, Member, Law Commission of India, on  26-11-1995 from
10.00 a.m. to 1.30 p.m. at Andhra Pradesh Judicial Academy, Secund.rabad.
The following senior judicial officers, senior police officers and senior advocatcs
participated in the said meeting. :

1. Sri Y. Venkateswara Rao, Disirict & Sessions Judge, Rangareddy
District.

2. Sri C. Y. Somavajulu, Chief Judge, City Small Cauvses Court, Hydera-
bad.

3. 8ri MLE.N. Patrudu, Registrar (Management), High Court of AP,
Hyderabad.

Sri G. Yethirajulu. Director, AP. Judicial Academy, Secunderabad.
Sti L. Ramachenna Reddy, Special ludge for C.B.I. Cases, Hyderabad.
Sri D. Subrahmanyam, Metropolitan Sessions Judge, Hyderabad,

7. 8ri K. Veerapu Naidu, Add. Director, A.P. Judicial Academy, Secun-
o Gerabad, el
E $ri N. Vidya Prasad, Add. Dist. & Sessions Judge, Rangareddy District.
9. Sri D. Appa Rao, Addl. Chiéf Judge, City Civil Court, Hyderabad.
10. Sri §. Chandra Rao, CM M-cum-M.S.J., Hyderabad.

11. Sri'G Bhavani Prasad, Secretary, Legal Affairs, Govt. of AP,
Hyderabad.

" 12. Sri G. Vo. Seethapati, Special Judge for Economic offences, Hyderabad.
- 13. Sri H. I. Dora, 1PS., Addl, D.G.P., C1D, Hyderabad.

14. Sri Lokendra Sharma, D.IG., CID.

15. Sri K. Ch. Venkata Reddy, IPS., Joint Director, AP, Poiice Academy,

16. Sri M. Ramakrishna Rao, Chief Legal Advisor-cum-P.P., Hyderabad.

'17. Sri E. Yella Reddy, President, Bar Council of India & President, A.P.
State Bar Council & Advocate.

i8. Sri C. Padmanablha Reddy, Advocate.

19. Sri P. Seethapati, Advocate.

20. Sri T. Bali Reddy, President, A.P. High Count Advocaies’® Association
& Advocate.

b

&

During the meeting the Hon'ble Chairman, Law Commission of India.
while addressing the participants apprised the members about the reference made
by the Government of India to the Law Commission to undertake a compre-
hensive tevision of the Criminal Procedure Code, 1973 and to make appropriate
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recammendations. 1t is expressed by the Chairman that the need for amending
various provisions of Criminal Procedure Code. 1973 was being felt for re-
moving certain lacunae experienced and in pursuance of such expericnces ainend-
mends were wmade in 1978, 1980, 1983, 1988, 1990. 1991 and 1993 on certain
aspecis. it is further apprised that the Law Commission has already made
several recommendations through its various reports about the reforms to be
brought in tiiz Code of Criminal Procedure and thal certain recommiendations
were also received from various other agencies and the Government about the
noeessly of ruch recommendations. It is further expressed by the Hon'ble
Chairman that there has been inordina‘e delay in disposal of criminal cases
and there is consequent loss of faith in the criminal justice systesm which has
shaken ih: cointidence of thz people in the rule of law and that there has been
alarming rise in the arrears of criminal cases. It is further expressed that in
view of the above circumstances, the Law Commission of India has undertaken
a study for comprchensive revision of the Code of Criminal Procedure so as
to remove the germane problems leading to consequential delay ia disposal of
criminal cases. The Hon'ble Chairman further expressed that the Law Com:
mission seeks 1o elicit opinion from different parts of the country to formulate
the information and to make necessary recommendations to the Governmeit
for amending the Code. :

1, Role of Investigating Agencies: 1t is essential to have a separate
investigating agency in cases of serious offences punishable for seven years
imprisonment and above to enable such agency to monitor the progress from
the stage of registering the F.IR. to the stage of conclusion of the trial. It
is further suggested that the delays can be avoided in speeding up the trials
if an investigating agency is exclusively created for investigation purpose only.

2, Arrest: The powers that arc being exercised by the police’ officers
under Section 41 of the Criminal Procedure Code have to be controlled by
putting: some limitations on the powers conferred under the above Section.

3. Reforms i prosecuting agency : It is suggested that there should be
a separate cadre of Public Prosecutors to enable them to function independently
from the control of the police and avoid political or other types of interference
with the police investigation and there is a further suggéstion that the Directo-
rate of Prosecution shall be headed by a District & Sessions Judge and other
judicial officers as Direator, Joint Directors etc., to monitor the functioning of
the Public Prosecutors of the respective State. It is further suggested that there
shall be coordination between the Prosecuting Agency and the Investigating
Agency to assist the courts for effective dispensation of justice. -

4. Deletion of Section 162 CrP.C., and change im the mode of recording
onder Section 161 : It was unanimously suggested that the recording of statement
under Section 160 (1)} Gr. P.C., can be dispensed with and an alternative has
to be provided either by way of making it necessary to get the statements of the
witnesses recorded under Section 164 Cr. P.C., through a Judicial Magistrate
or such other méasure that is necessary.

§. Procedure when investipation cannot be completed in 24 howrs and
consequent Police Custody: In view of the decision of the Supreme Court in
CBJI., New Delhi vs. Arupam J. Kulkarni, 1992 (3) SCC 141, the police
custody under provise to Section 167 (2) can be only during the first 15 days
of the remand and not later, - Tt is suggested that Section 167 can be amended
in such a way that the police custody can be given at any time before con-
clusion of the investigation with a saving clause that such police custody is per-
missible under special circumstances. :

6. Disposal of certain cases by Nyaya Paochayat : Tt is suggested that
the Nyaya Panchayat at Mandal level would certainly reduce the burden of
regular civil and criminal courts at gross-root Ievel. But in order to make
the people to repose confidence on such Nyaya Panchayats they shall be headed
by judicial officers not below the rank of Munsif Magistrate who is in service.

7. Adjonrnments in triak : Frequent granting of adjournments on flimsy
grounds shall be avoided under Section 309 Cr. P.C., and that the Bench shall
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watch the siwation whenever adjournment is (0 be granted and the advocates
and prosecutors shall be sensitized abouwt the nccessity of speeding ap the
trials to lessen pendency of the courts.

8. Compounding of offences: Scction 320 of the Code of Criminal
Procedure has to be once again gone through as to what are the penal provi-
sions of LP.C.. that are to bc brought to the table under Section 32¢ Cr.
PC. It is aiso expressed that in the said revision, care shall also be taken
whether it is essential to delete any existing penal provisions of LP.C., from
the table of Section 320 Cr. P.C., regarding the compounding of offences. so that
the morale of the public may not be affected.

9. Convession of some warrant ¢ases inio summons and (o be tried sum-
marily : The participants suggested that it is sufficient if-a uniform procedure is
adopted in respect of all cases triable before the judicial First Ciass Magis-
trates by amending the provisions in such a way to see that sufficient opporiunity
is given to the accused in defending himself in order to meet the ends of justice.

10. Compoundiug at the stage of investigation : It is suggested that suit-
able amendments have to be made 1o the relevant provisions to enable the investi-
gating agency to effect compromise at the investigation stage between the victims
and the accused in respect of offences which are not exclusively triable by Sessions
Courts and to report the said compromise to the competent count to record
the same after hearing both parties,

11. Appointment of Honorary/Special Magistraies: 1t is necessary that
the appointments for the above posts shall be done by appointing eligible persons
on full time basis and the present practice of appointing retired judicial officers
or the executive officers has to be dispensed with.

12. Anticipatory: It is suggested that there shall be by some restrict-
tions in the power of granting anticipatory bail under Section 438 Cr. P.C., since
there is a2 comment that this beneficial provision is being misused to a very large
extent. Some of the participants suggested that the provision itself can be deleted
from the Code.

13. Plea Bargaining : It is suggested that since the plea Bargaining which
is known as alternate dispute resolution has been successful in western countries
it is desirable to introduce the same in India also on experimental basis and on
the basis of th: success of such experiment the same can be extended to other
parts of the country.

14. Special positions in respect of women: 1t is suggested that there may
be liberal application of remission and, commutation of sentences in respect of
women to achieve the object of Sections 433 & 433-A of the Criminal Procedure
Code by amending them suitably, '

It was expressed that the reliefs provided under Section 125 of the Criminal
Procedure Code are not reaching the dependents due to the ineffective procedure
of execution of the orders. Therefore, it is suggested that it is essential to create
a special agency to enforce the awards to enable the dependents to survive.

15. Victimology: It is suggested that it is essential fo amend the Code
in such a way providing for awarding of compensation in all desirable cases
against the accused and the State by way of awarding compensation and reha-
bilitation to the victims by incorporating a separate provision.

After detailed discussions and the above suggestions, the Hon'’ble Chairman
of the Law Commission requested the participants to send the suggestions in
writing giving the details, if necessary, by sending them to the Secretary, Law
Commission of India, New Delhi, within fortnight. After conclusion of the dis-
cussions, the Director, AP. Judicial Academy proposed vote of thanks ard the
meeting was concluded at 1.30 pm. ' '
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Memorandem of proceeding of the Workshop by Law Commission of India,
Held on 9th December, 1995 in the Judges’ Library High Cowt, Allah§bad

For considering the amendment in the Code of Criminal Procedure with
a view to sireamline administration of criminal justice a Workshop was organised
in the Judgss® Library, High Court, Allahabad on 9th December, 1995 at
10.00 AM. Thc Workshop was presided over by Honble K. Jayachandra
Reddy, Chairman, Law Commission and Hon'ble Judges of the High Court,
including the Hon'ble Chief Justice, Lawyers, Police Officers and Professor of
Law in the university of Allahabad and members of Registry pacticipated in
the Workshop. A questionnaire was also circulated amongst them carlier at
the instance of the Law Commission.

The following were present: _ _
I. Howble Mr. A. Lakshmana Rao, Chicf Justicc, - Altahabad High
Court. . o
Mr. Justice K. Jayachamira Reddy, Chairman, Law Commission of
India,
Hon'ble Mr. Justice V. N. Khare, Judge. Allahabad High Court.
. Honble Mr. Justice Palok Basu, Judge, Allahabad High Court.
Hom'ble Mr. Justice Girdhar Malaviya. Judge, Allahabad High Court.
. Hon’ble Mr. Justice A. B. Srivasiava, Judge, Allahabad High: Coirt.
Hon'ble Mr. Justice G.S.N. Tripathi, Judge, Allahabad Iligh Court.
Hon’ble Mr. Justice Kundan Singh, Judge, Allahabad High Court.
Hon’ble Mr. Justice N.B. Ashthana. Judge. Allahabad High Court.
Hon'ble Mr, Justice S. N. Sahai (Retd)/Chairman, State Law Com-
_mission. .
. Prof. (Mrs) Alice Jacob, Member Law Commission. _
Mr. Ch. Prabhakara Rao, Member Secretary, Law Commission, -

. Prof, 8. C. Srivastava, Joint Secretary & Law Officer, Law Cori-
mission. . . :

b
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14, Mr. Justice 1. Panduranga Rao, former Judge, A.P. High Court and
presently Chairman, Special Court under Land Grabbing (Prohibi-
tion) Act, Hyderabad,

15. Sri A. D. Giri, Advocate High Court, Allahabad.

" 16. Sri. D. S. Mishra, Advocate, High Court, Aliahabad.
I7. Sri P. N. Mishra, Advocate. High Court, Allahabad. .
18. Sri Jagdish Singh Sengar, Advocate, High Court, Allahabad.
i9 Sri Vijay Shanker Mishra, Advocate, High Court, Allahabac.

. 20. Sri Syed Farman Zagvi, Additional Governnicnt_ Advocate, High
Court, Allahabad.

21. Sri Gopal Chaturvedi, Advocate, High Court, Allahabad.
22. Sri Dilip Gupta, Advocate, High Court, Allahabad.

23. Dr. A. K. Saxena, Prof. Dean & Head of Law Faculty, Allahabad
University, Allahabad.

24. Dr. Rakesh Khanna, Professor, Allahabad University. Allahabad. -
25. 8 O. P. Garg, District Judge, Allahabad. ’

26. Sri M. L. Singhal, Director, Judicial Training Research Institute, U.P.
27. Sri Ashok Kumar Srivastava, Additional District Judge, Allahabad,

28. Sri A. N, Mittal, Special Chief Judicial Magistrate, Allahabad.

29. Sri Daya Shanker Pandey, District Government Counsel (Crinrinal)
Allahabad.
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30 Sri Devi Prasad Tripathi, Senior Public Prosccuting Officer.  Civil
Court, Allahabad. .

31. Sri Chandra Gupta. District Government Counsel (Criminal), Allaha-

bad.

12. Dr. D. V. Mechta. Additional Director General, Police Head Quarter,
Aliahabad.

33. Sri Ramesh Sehgal. Deputy Inspector General, Police Head Quarter.
Allahabad.

34. Sri A. B, Lal, Deputy Inspector General, Housing and Welfare. Police
Head Quarter. Allahabad.

25, Sri H. P. Shukla, Deputy Inspector General. Railways. Allahabad.
36. Sri P. C. Singh, Deputy Inspector General, Vigilance. Allahabad.
37. 8ri V. K. Tewari. Superintendent of Police, Railways, Allahabad.
38. Sri Jagmohan Yadav. Commandant, P.A.C. 42 Battalion. Allahabad.

39, 8ri A. P. Maheshwari. Superintendent of Police, S.1.B., Coop,
Lucknow.

40. Sri Khem Karan, Secretary/Legal Remembrancer, U.P.

41. 8ri N. 8. Gahlot, Registrar, Allahabad High Court.

42, 81 1. C. Gupta, Vigilance Officer, High Court. Allahabad.
43, Members of Registry.

: After the welcome address by Hon'ble the Senior Judge Mr. Justice
V. N. Khare, Hon'ble Chief Justice of Allahabad High Court Mr. Justice
A. L. Rao delivered the introductory lecture wherein he emphasised how fair
and speedy justice can be achieved in criminal cases after enumerating the pro-
cedure for grant of bail to the accused pending investigation/trial which, accord-
ing to him, should be the rule of Taw. Hon'ble the Chief Justice elaborated
that the investigation should be commensurate to the fundamental rights of
individual liberty and freedom enshrined in Article 21 of the Con 2 the Police
to alll'rest the accused in each and every cognizable case without intervention
of the court. '

Hon'ble the Chief Justice also emphasised that there should be an inde-
pendent authority which should conduct the prosecution objectively and inde-
pendently free from influence and restraints of the investigating agency.

His Lordship also said that all efforts should be made to eliminate
the inordinate delay in the disposal of the cases for which purpose he laid
emphasis on the fact that there should be proper service of summons to the
witnesses and trial of petty cases should be entrusted to the panchayats. He
also laid emphasis on extending the scope of compoundable offences and urged
that in suitable cases notice should be sent to the accused asking fto remit
specified amount of fine without attending the Court. The result of the cases
should be 'promptly communicated to the accused as also to the concerned
parties including investigating/prosecuting agency. .

In his keynote address Hon'ble Mr. Justice K. Jayachandra  Reddy.
Chairman of the Law Commission impressed that the speedy trial is puaranteed
by the Constitution and with that end in view the Law Commission is consider-
ing suitable amendment in the Code of Criminal Procedure. His Lordship
pointed out that there are four agencies involved in the criminal trial ie. (i)
‘Tnvestigating agency: (i) Prosecution; (iii} Defence counsel and (iv) Court. The
Hon'ble Chairman expressed the view that the investigaling agency should
‘B¢ separate from the rest of the police wing dealing with law, order and security.
His Lordship expressed concern over delay in the disposal of the cases as a
result of which many a times a prisoner languishes in prison for longer time
during trial than the period for which he is otherwise sentenced. In the circurp-
stances the power conferred upon the police for arresting an accused for cogniz-
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able offence should be suitably curtailed. His Lordship suggested amendment
in the Cade and the Evidence Act so as to make the statement under Section 161
Cr.P.C. admissible in evidence. Provision showld afso be made for compound-
ing of petty offences at the investigation stage. He also suggested the Workshop
1o consider the proposal for bargaining for lesser sentence by pleading guilty at
the stage of framing charge and:or initiation of the proceedings.

In order to make the prosecuting agency efficient and objective his Lord-
ship suggested that there should be regular cadre of prosecuting agency headed
by Director of prosecution. Separate courts should be established for trial in
the cages of custodial deaths and atrocities on women. He also suggested  for
enlarging the scope of Nyaya Panchayat in the matter of administration of
justice,

Some of the aforesaid participants in the discussion have aiready given
their views in writing to the Secrctary. Law Commission through Shri Alok
Kumar Singh, Additional Registrar and some of the writes-up are being enclosed
with this memorandum,

The substance of the discussion held during the course of the Workshop
may be summied up as follows:—

Speedy trial commensurate with justice should be the keynote for any
amendment in the Criminal Procedure Code, Indian Penal Code and the Evidence
Act. Provisions should be made so that investigation of the offence should
be entrusted to a separate wing of the police headed by a Director of Tavestigation.
This wing of the police should deal with the investigation of the offence right
from the stage of lodging of report to the submission of the charge-sheet.

Provision should also be made to avoid indiscriminate and unnecessary
arrest of the accused in each and every cognizable offence. The airest should
be resorted to only where offender is likely to abscond andjor repeat the crime.

Except in heinous offence like murder, dacoity etc., punishable with death
or imprisonment for life, grant of bail should be rule rather than exception.

There should be a separate wing of presecution undzr Director of Prose-
cution, It should be independent from investigating agency and deal with cases
in an objective and independent manner with a view to assist the court in
imparting real justice. S

Some of the speakers also emphasised on the role of the court in the matter
of speedy trial. It was urged that the trial should proceed day to day until
concluded. All efforts should be made to ensure attendance of the witnesses
on the date fixed. The evidence of the formal witnesses should be recorded
on affidavits which should be submitted along with the charge-sheet. System of
hargaining for lesser sentence by pleading guilty by the accused at the commence-
ment. of the trial may be introduced. The compounding of the offences . may
be encouraged and. there should also be provision for awarding compensation
to the victim of an offence. . .

The speakers also laid emphasis on making vse of modern scientific inven-
tions such as video camera, computers etc, Tt was urged that the investigation
may commence even before the first information report is lodged and the investi-
gating agency with the aid of the video camera may take photographs of the scene
of the occurrence and of other material evidence on the spot.

Some of the participants also suggested for imparting training to the investi-
-gating/prosecuting staff and also the presiding Judges of the Court in order to
improve the efficiency and performance, :

In the end the Hon'ble Chief Justice of the High Court thanked the partici-
pants. for their valued suggestions and requested them to send their views in
wiiting to enable the Law Commission to make use of the same while affecting
amendment in the Criminal Procedure code and other ancillary laws.

The proceedings of the Workshops were conducted by Shri Alok Kumar
Singh, Additional Registrar of the Allahabad High Court, S -
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Proceedings of the Workshop on Amendments to  Cr. P.C. held on  19-12-1995
At 10 AM in the Committee Room, Vidhansoudha, Bangalore

A workshop on the Code of Criminal Procedure was held on 19-12-1995
at 10.00 AM in the Committee Room, Vidhansoudha, Bangalore,

The following were present:
I. Hon'ble Mr. Justice Jayachundra Reddy.

2. Mr. D. Basavaraji - Law Secretary, I/c.

3. Mr. N. A, Muthanna - Prl. Home Secretary.

4. Mr. B. N. P. Albuguerqus - - Secretary-I1, Finance Dept.
5. Mr. A. S. Malurkar - Director General of Police.

6. Mr. §. C. Bharman — Addl DGP {Law & Order).

7. Mr. C. Dinakar — DGP (COD}.

8. Jayasingh Peter - - Member, State [aw Commission.

9. Mr, Ananda Rao - Member, State Law Commission.

19. Mr. S. B. Chanal -~ Addl. Law Secretary.

11. Mr. Robinson D'souza —  Addl Law Secretary.

12, Mr. Javaraiah -— Director, Translation Dept.

13. Mr. D, Shankar Reddy -— Former Director of Prosecutions.
14, Mr. M. R. Devappa — Joimt Director of Prosecutions rep. Direc-

tor or Prosecutions.
I5. 'Mr. Vasantha Rao Kulkarni — Jt. Director of Prosecutions.
16. Mr, K. V. Vasudava Murthy — Secy., Kar, Legal Aid Board.
17. Mr. K. M. Subha Reddy —- President. Advocates Assn.
18. Mr. Bepnur —- Asstt. Secretary, Kar, Legal Aid Board.

19. Mr. K. Prabhakar -- Law Officer, Agricuture Dept. (President,
Prosecutors Association).

_ 20. Mr. Narsimhan -~ Deputy Secretary, Law Department,
21. Mr. V. C. Hatti — Dy, Secretary, Law Depit.
22. Mr. Moossakunni Nair Moole — Dy, Secretary, Law Depit.

23. Mr. G. T. Veerabhadrappa — Dy. Secretary, Law Deptt,-
24, Mr. A. B. Patit — State Public Prosecutor.
25. Dr. §. Srinivasan -- Addl. DGP (Technical Service & Crimes).
26. Mr. Murari Mouni - Dy, Secretary, Law Deptt.
27. Mr. Venkatasudharshan -— Under Secy., Law Department.
28. Mr. M. Ramesh Rac — Under Secy., Law Department.
29, Mr. Vedamurthy — Under Secy., Law Depﬁrlment.
i. Sti 13, Basavaraj, Law Secretary, Ifc, who was the Co-chairman,

welcomed the participants and introduced the Hon’ble Chairman and briefly
mentioned the amendments to Cr. P.C. suggested—by the Law Commission,

2. The Honble Chairman, Law Commission gave an overall picture of
the amendments suggested by the Law Commission, their urgent necessity in
the present circumstances and invited the participants to express their views.

10—2 M of L & J'ND/97
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3. Sri K. N. Subba Reddy, President Bar Astociation

Expressed that the investigating agency should be separated from the
Law & Order agency. A separate and exciusive agency should be there for
handling the criminal cases. that the iOs do not attend trial cases und witnesses
do not come forward to give evidence. He agreed with the proposal of the Law
Commissicn with regard to Secs. 161 and 62 Cr. P. C.

4. Sri M. R. Devappa, Joint Divector of Prosecutions rcpresented on behalf
of Director of Prosecutions, Bangalore who is on official tour Presented a report
which is appended to these proccedings.

S, Sri Vasanthz Rao Kvlkami. Joint Divector of Prosecatinns

Suggested that a notice should be issued to the Public Presccutors whils
considering application under Sexs. 437 and 438 Cr. P. C.

6. Sri Ananda Rao, Member, State Law Commission, Tamil Nadu

Read a report expressing his views on the matter. A copy of the report
is appended to these proceedings.

7. Sri Shankar Reddy, Former Director of Prosecutions

Suggested that Sec. 313 Cr. P.C. need to be retained as it is, and said
that the Courts must put to the accused only those material aspects appearing
in the evidence against him. He also said that Se:, 313(2) Cr. P.C. is not made
use of by the courts.

Regarding 161 & 162 Cr. P.C. he felt that, it is necessary to appoint Spl.
Magistrates. He also emphasised training to Magistrates on every aspect in-
cluding writing of judgements.

He also discussed regarding Secs. 24 and 25 Cr. P.C. He fe't that the
present system in Karnataka under the Law Department supervision is working
satisfactorily and that the Police Officers have adjusted to this system, The
change of party in power should not result in change of prosecutors, There was
also a discussion regarding preferving of appeals and the anthority to take final
decision. It was suggested that the power of taking final decision should be
vested with the Director of Prosecutions and his views should be final.

8. Sti K. V. Vasudeva Murthy, Secretary, Kamataka Legal Aid Board

Chairman, Law Commission called his views about entrustmient of cases
to Nyayapanchayat instead of Lok Adalath.

Sri Vasudeva Murthy said that the present system of Lok Adalath in
Karnataka is working satisfactorily with the assistance of Retired Judges as con-
ciliators and senior advocates and he expressed his reservation about Nyaya Pan-
chayat effectively delivering justice if local and political persons are made mem-
bers of Panchayats.

Sri K. V. Vasudeva Murthy  suggested that instead of summoning a
Doctor in every case as a witness after his transfer to a distant placc he may
be examined on interrogatorias,

9, Sri Huthanna, Prl. Home Secretary

Referred to the present perception of the public in delivery of Criminal
Justice system and the judiciary is failing. He left of the increase in litigants
resulting in increasing cases. He also advocated to provide necessary infrastruc-
ture to Police Department. Elementary support to the department is being
denied. He requested to impress upon the Union Government as well as State

Government to sanction adequate funds to judiciary when crores of rupees are o
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being sanctioned fo the developinent activities. He suggested inclusion of ex-
pendiiure on Courts and Criminal Justice as a priority aspect in the budget. He
also said that the number of ceurts should be increased commensurate with the

developmental activities,

10.  Sri Mulurkar, Director General of Police.

He expressed that Sec. 161 may not require any amendments. He felt
that .there are not enough Magistrale in the Courts resulting in increase of

number of cases,

About the co-operation and co-ordination belween the Police and Prose-
cution Department. he said that, in each district. a monthly meeting of the
Superintendent of Police and other Police Officers and the Assit, Director of
Prosecutions is being held and they discuss and review the cases pending trial
in the Courts. He left that. it is difficult te secure the witnesses belore the
Court and if the Courts adjourn the case without examining the witnesses. it
will be further ditlicult for them to attend again. They have to be given Baita.
He said that the witnesses huve to be briefed before their examination. He wel-
comed Nyayapanchayats and constitution of Special Magistrates.

He felt that the responsibility of paying Batta to wilnesses may be en-
trusted to TInvestigating Officer, so that it would be convenient for them to get
the witnesses.

t1. Sri Dinakar, C.0.D.

Referred to the arrest of persons whose names are mentioned in FIR,
though the Cr. P.C. says that, their arrest is not a must, it is being wrongly
presumed. He felt that by doing this, even innocent persons are arrested. He
said that.arrest of women accused is normaily made during day time and sent to
remand homes managed by ladies. _

He discussed regarding handcuffing of the accused. Chairman, Law
Commission said that ordinarily handcuffing should not be done. Tt is purely
depending upon the accused and the nature of the offence the accused committed
is to be taken imo consideration. He expressed his feeling that the very pur-
pose of Anticipatory Bail is being misused and it is difficult to recover the pro-
perty involved in the offence,

12, Sd S. C. Bharman

He said that the present rate of conviction is much lower compared to
earlier system existing in 1973 and the prosecution is not only to blame. He
said that getting the charge sheets scrutinised by prosecutors will delay the

matter.

Sri. Shankar Reddy interfered and said that, during his tenure as Direc-
tor of Prosecutions he had issued circulars and a register is maintained in every
Prosecutor’s Office showing details of as to when the charge sheet is reccived,
when it is 4led, signature of the person who received the charge sheet etc.

13.  Additional State Public Prosecutor Sri A. B. Patil.

That all the Magistrates should be given proper training in writing judge-
ments that too Executive Magistrates. They are ignorant about law. There are
also so many repetition in the judgement and due to this appellate Courts tim-
ings will be unnecessarily wasted,
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Memorandum of the Proceedings of the Legal Workshop on Criminal Law held
at Kerala High Court on 20-12-1995.

A worlkshop on Criminal Law was held at Kerala High Court on 20-12-95
at 3.30 pm, The Hon'ble Judges of the Kerala High court. Advocate-General,
Additional Advocate-General Director of Public Prosecution, Additional Director
of Pubiic DIrosecution, Director of Training and Registrar of the High
Court and Senior Advocates amongst others were present in the workshop.

The following officials participated in the workshop :

. Justice K. T. Thomas

. Justice K. G. Balakrishnan

Justice K. S. Joseph

. Justice K. K. Usha

. Justice B. M. Tulsi

Justice T. V. Ramakrishnan

. Justice K. S. Radhakrishnan

. Shri S, Narayanan

. Justice N. Dhinkar

. Justice B. N, Patnaik

. Justice P. Shanmujam

. Justice P. A, Mohammed

- K. A. Abdul Salam, CBI Retainer Counsel

. C. 8. Rajan, Secy., Indian Law Institute.

. M. A, T. Rao, Advocate

. Director of Training

- Registrar

. P. 8. Divakaran, Registrar

. M. V., Viswanathan, Addl. Director of Training
. M. K. Damodaran

. K. A. Mohamed Sherif, District Judge

. B. Kamal Pasha, IInd cell District J udge EKM
- D. Maharajan, Chief Judicial Magistrate EKM
. M. N. Sukhnarayan

. K. C. Peter

. M. Rotric Singh

. 8. K. Devi

. K. P. Dandapani

. V. I. Joseph

. 8. Venkila Subramanayam

- Mrs Lilly Leslie, Additional Govt, Pleader Public Prosecutor,
Ermakulam

. G. Krishna Kumari, Senior Govt, Pleader.
. Alan Papali

. Salil Narayanan

35. P. G, Charko

36. P. M. Saji

37. K. Mohan

38. George Verghees Kananthanam

39. V. N, Achuthan

40. T. R. Raman
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4t. T. V. Prabhukaran

42
43
44

. Shyam P. Prabhu
. Manoj K. Jehn
. Reji George

45. Shibu P, Pudussery
46. L. ). Suresh Babu

47
53

1o 52 abstained
. K. V. Vipod Kumar

54, K. §. Vipinan

55. M. Esakki Achari

56. M. R. G. Nair

57. Madam Pillat

58 S. R. Manoj

59. P. T. Girijan

60. P. R. Venkash

61. Pins. C. Mundadar
62. Jaleja Sreenivasan

63. Anu Srivaraman

64. P. V. Asha

65. Uma Gopinath

66. Asha Cherian

67. Kochiwol Koduvatahe
68. V. G. Sreedevi

69. K. V. Bhadra Kumari
70. Decpsur D. Jayan

71. V. Sithukutiyamme

72. M. Hemalathar
73. P. V. Kochuthreeh

74. Valslamma Kurian
75. B. Uma

76. Jaishri Sheba Jacob
78. Wilson John

79. Rani Joy

80. N. Saju Thomas

81,

P. P. Peelhnimbnm

82. M. K. Shashi Kumar
£3. S. K. Balachandran
84. V. Ram Kumar

85. Roy Chacko

86.

N. A. Ganapati

87. Rajjeev V. Kurup

88. Sipy K. Joseph



89,
).
Q1.
92.
93,
94,
95,
96.
97.
98,
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102.
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104,
105.
106.
107.
108.
. Jayaprasad, M. R,
110.
L1L.
112,
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114.
115.
116.
117,
118,
119,
1240.
121.
122,

123,

124,

125,
126.

127.

128,

129,
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T. R. Ramach

T. Sethumadhavan

Susheela R. Bhatt

Suju John

T. V. Ajay Kumar

Daisy A. Philipax

G. Hari Haran

V. lJayaprasad

M. T. George

Sajith Mathew Joy

Abhay Ahuja, Advocate, High Court, Bombay
A. V. Ravi Shankar

Vijaya Kumar, Sccretary, Kerala State Legal Aid & Advice Board
Beelm Kurian Thomas

Rafaic Chennara

Sreekant

P. R. Shaji

P. Sanggary

Dheji P. Abraham

V. R. Ramachandran Nair

Udaya Kumar, K. B.
Gangader, A. R.
Eldho Pant
Thomas Kunnathoor
E. M. Abdulkadir
Sanjay, T.

K. R. Rajkumar
Jose P. George

K. M. Paulose

G. Reyappan Pallon
P. Santhosh Kumar
Q. D. Sivadas
Sunny Xavier

S. P. Chaly
Pramad, R.

A, Sathianaddan

A. 8. Jose

Saigi Jacob
Biju M. John

P. Babukumar
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120 M. N. Ravindran _ .
131. V. K. Mohammed Yusuof : Advocate
132. Thomas T. Valance

133, Santhosh V. K.
134, Alex M.

135. A. M. Babu
136. Soyuj P, K.
137. P. C. Haridas
138. Bindu R.

139, Joseph K.
140, K. George

The Hon'ble Chairman of the Law Commission in his inauvgural address
and the participants. In the Presidential address the Hon'ble the Actidg Chief
Justice pointed out the relevancy in conducting the workshop on Criminal Law
in which the Chairman, Law Commission of India is the Chief Guest especially
when the Law Commission of India is collecting views from various quarters
for making recommendations for amendment in the Criminal Procedure Code,
the Tretian Penal Code and the Evidence Act.

The Hon'ble Chairman of the Law Commission in his inagural address
initiating the discussion broadly outlined the areas in which amendments in the
criminal law were proposed, The Hon'ble Chairman stated that there were
complaints that Section 41 Cr. P.C. was being misused. The question whether
instead of arrest jt is sufficient to take a bond from the accused or suspected
persons for appearance is to be considered. Another area was the use of the
atatements recorded under section 161 Cr. P.C. for correboration and the use
of such statements recorded by the police. There is a suggestion that signed
statements may be obtained so that it can be used as evidence. Enlarging the
scope for compounding of offences by adding the lisf of such compoundable
offences under section 320 Cr. P.C. is another point for contemplation. The
Chairman also invited suggestions regarding the proposal for “a proseciiting
agency independent from the investigating agency. Settlement of cases through
Nyaya Panchayats and plea bargaining were also referred to the Chairman. The
Chairman also stressed the need for making the provisions for summary trial
effective. The Chairman mentioned the proposal for a Victim Compensation
Board as a new step in the branch of victimology,

Participating in the discussion, Shri N. N. Sukumaran WNayar. Senior
Advocate emphasised that the power of authority under section 41 Cr. P.C.
must be ba'anced with the fundamental rights of the citizens. Taking into con-
sideration the social changes, drastic amendments must be made to the Criminal
Procedure Code. Misuse of powers under section 41 Cr. P.C. by the investigat-
ing officers must be curbed.

Shri T. V. Prabhakaran suggested that sections 161 and 162 Cr. P. C
must be left untouched, Tt iy necessary to record statements under section [61
Cr. P.C. so that the defence will know the evidence that is likely to be adduced
against the accused persons. He also stated that the provisions for compound-
ing under Section 320 Cr. P.C. must be taken in criminal legislation other than
the India Penal Code also. The old provisions in the Cr. P.C. must be
restored. Offences punishable with a ‘imited period of imprisonment rmust
generally be made compoundable.

Shri V. N. Achutha Kurup pointed that in many cases, the statements
under section 161 Cr. P.C. were not truly and correctly recorded.

Shri Pirappancode Sreedharan Nair suggested that statement under sec-
tion 161 Cr. P.C. are necessary to know for what purpose a witness is cited.
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Advocate Shri T. R, Raman Pillai suggested that investigalion must be
efficient and must be taken up by senior officers. They should pot entrust the
work to the subordinates. H will be advantageous if the investigating officers
have discussions and consultations with the prosecutors. There must be provi-
sion for completing the trial within a time limit,

Advocate Shri M, K. Damodaran supported the proposition for a sepa-
rate investigating agency.  He, however, suggested that the eye witnesses 1o
the case must be produced before a Magistrate within two or three days of the
incident and their statements must be recorded. There must be a separate
Directorate of Public Prosecution and Public Prosecutors must be selected by
the Court. He also pleaded that the provisions in section 206 Cr. P.C. mwust be
liberally used in petty cases.

The doyen of the Bar. Advocate Shri Kunhirama Menon suggested that
commital proceedings can be done away with. If petty cascs are made over
to honorary magistrate courts, the time spent for calling such cases in the regu-
lar courts can be utilised for trial of contended cases. Shri Kunhirama Menron
also suggested that sections 307 and 308 Cr. P. C. be suitably amended so that
there will be no nced to cxamine the approvers and permit them to be cross-
examined before tendering pardon.

Smt. Suseela Bhat champoining the cause of women wanted mainfenance
amount under section 125 Cr. P.C. to bz enhanced. She also suggested that
a time limit must be fixed for disposal of maintenance cases. Stay of execu-
tion of maintenance orders must be granted only on condition of deposit of
the amount and there must be provision in the siatute itsell for the purpose,
Adjouraments should be granted in maintenance cases only on. payment of cost.

Shri Ratna Singh, Director General of Prosscutions explained the steps
taken by the Directorate to expedite trial of case. He pointed out that petty
cases consume a Jot of court’s time and it should be avoided. When the main
witnesses are hostile the prosecutor himself must have the discretion to give
up the remaining witnesses and cut short the trials. He also suggested that
the investigating agency must be separate from the prosecuting agency. He
advocated shorter questioning under Section 313 Cr. P.C. section 206 Cr. P.C.

visions must be liberally used. He also suggested that the evidence undtr
secion 138 N.I. Act must be made compoundable.

Registrar of the High Court Shri K. V. Sankaranarayanan extended vole
of thanks to all the participants of the workshop. The workshop was over by
6 p.m,

1
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Proceedings of the Jegal workshop on Criminal Law was held on 21st December, 1995
at Thiravananthapuram, Kerala

The following were presents

. Sri. R. Rajendra Babu

District and Sessions Judge,
Thiruvananthapuram.

2. Smt. D. Sreedevi Judge, Family Court,
Thiruvananthapuram,
3. 3ri. P. S. Gopinathan Motor Accidents Claims Tribunal,
Thiruvananthapuram.
4. Sri. M. Sasidharan Nambiar :  Enquiry Commission and Special
- Judge. Thiruvananthapuram.
5. Sri. R. Gopalakrishnan Pillai District Judge (Vizhinjam Enquiry
Commission), Thiravananthapuram.
6. Sri. B. Jnanasudarsanan Chief Fudicial Magistrate,
Thiruvananthapuram.
7. Smt. P. Vijayam Additional Chief Judicial Magistrate,
Thiruvananthapuram.
8. Sri. Antony T. Moraes Prl. Asst. Sessions Judge,
Thiruvananthaputram,
9. Sri. N, Mohan Das TI Addl. Assi, Sessions Judg:,
Thiruvananthapuram,
10. Sri. A, Moosa Judl. Magistrate of the I Ciass I,
Thiruvananthapuram.
Il Sri. A. Ajith Prasad Judl. Magistrate of the I Class 11,
Thiruvananthapuram. '
12. Sri. V. K. Babu Prakash Judl. Magistrate of the I Class IM,
Thirgvananthapuram.
13. Sri. N. Rajan Judl. Magistrate of the I Class iV,
Thiruvananthapuram.
4. Sri, C. Khalid Law Secretary,
Government of Kerala,
Thiruvananthapuram.
15. Smt, Lalitha Addl. Secretary, Law Department,
Government of Kerala, '
Thiruvananthapuram
16. Sri. Nagarajan Joint Secretary, Law Departmeént,
Government of Kerala,
Thiruvananthapuram.
i7. Sml. Basheera Beevi Legal Assistant, Law Department,
Government of Kerdla, =~ '
Thiruvananthapuram. _
18. Sri. P. 8. Thaha Professor, Govt. Law College,.
Thiruvananthapuram.
19,

Sri. Kochu Govinda Pillai
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Professor, Law Acédemy, Peroorlkad#.l

Thiruvananthapuoram,
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2L

22,

23
24.

27.

28,

29.

31

32.

33.
34

35.
36.

37
o 38,

39.

43.
46.
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Sri. Abdul Hakkim
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i. A. Shjahan

Sri. N. Chandrasckharan Nair
Sri. M. Naadakumar

Sri. B. S. Mavoji

Sri. M. Jayachandran Nair
Sri. K. K. Vijayan

Smt. Gracy John Kattakayam
Smt. Valsa John

Sri. 8. R, Jayakumar

Sri. M. M. Hussan

Sri. V. G. Govingan Nair

Sri. Sasthamangulam G. Gopula-
krishnan Nair :

Sri. Poovappaily M. Ramuachand-
ran

Sri. Vengannoor K. Chatigra-
sekharan Nair

Sri. S. Balachandran

Sri. Cherunniyoor P. Sasidharan
Nair

Sri. M. Rajagopalan Nair

Smt. Vimazla K. Nambiar
Sri. Konchira GG. Neelakantan Nair :

Sri. A ). Mohammed Sali
Sri. K. Gopalkumaran Nair

Dy. 1.G. of Police; (CISR)
Thirnvananthapuram.

Dy. 1.G. of Police (Administration),
Thituvananthapuram.

Commandant Special Armed Police,
Thirgvananthapuram. .

City Commissioner of Polic, Kochi.

Legal Advisor, Police Hygrs. |
Thiruvianthaperan.

Associzie Prof. of Forcusic Medicie
and Deputy Police Surgeon,

Medical Colloge.
Fhiravananthaparam,

Addl. District Magistraic.
Thiruvananthapuram.

Dy. Dir. of Prosecution,
Thiruvananthaperam.

Dy, Collector (Housing).
Thirova yanthapuram.

Dy. Collcetor (Eleclion).
Thirvvananthapuram.

Public Prosecutor,
Thiruvananthapuram.

Addl. Public Prosecutor.
Thiruvananthapuram.

-do-
-
-do-
-do-

Advocale, Thiruvanantiupuram,
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—du_

~do-

-do-

~do-
-do-
-do-
-do-
-do-

~do-
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The following persons had taken active participation in the deliberations
and expressed their views and suggestions on the proposed amendments.

i. Sri. R. Rajngra Babu o Distt. & Sessions Judge, Thiruvanantha
puram.
2. Sri. N. Mohan Das o 1F Addl, Asst. Segsions Judge, Thiruva
nanthapuram,
3. Sri. V. K. Babu Prakash : Judicizl. Magistrate of the I Class 111
Thiruvananthapuram.
4 SpiiC. Kali! . Law Becretury, Govi of Kerala, Thiru-
vananthapuran.
5. 8ri. Smt Bashecra Beegum © Legal Asst. Law Department, Govt. o
Kerala, Thiruvananthapuram.
6. Sri. P S. Thahs : . Professor, Government Law Colleg
Thirav: nanthapuram.
7. Sri. Kocl Govinda Pilla : Prolcssor, Law Academy Peroorkaca
: Thirwvananthapuram,
¥, Sri. Rajiven IPS © Depuly lInspector  General  of Polie
(CSIR). Thiruvananthapuram,.
9, Sri. Abdul Hukkim 1 Legal Advisor, Police Head Quarters
. Thtruvananthapuram.
10. Sri, M. Jayachandran Nair . Public Prosecutor, Thiruvananthapuram®
1. S¢i. V. G. Govindan Nair :  Advocate, Thiravananthapuram,

12. - 8ri. Cherunniyoor P. Sasidharan . Advocate, Thiruvananthapuram,
Nair

13. Sri, Sasthemangaiam G, Gopala- Advocate, Thiruvananthapuram,
krishnan Mair :

" "We, the Judicial Officers have decided to have a detailed discussion on
the proposed amendments on 19th day of Janvary, 1996 and our views and sug-
gestions on the quetionnaire on Criminal Procedure Code will be forwarded
shortly. T extend our thanks for your lordships coming over here and giving us
thc chanice to express our views and suggestions on the proposed amendments
and for spending your lordships valuable time with us for a while.



Memorandum of the proceedings of the Legal Workshop on Criminal Law held
at Jaiper on 13-1.96.

A Workshop on criminal law was held at Jaipur on 13-1-96. It was
attended amongst others by Chairman Central Law Commission Hon'ble Justice
K. Jayachandra Reddy, Members Justice R.L. Gupta, Dr. Alice Jacob and
Member Secretary Shri Prabhakar Rao, Joint Secretary Dr. S.C. Srivastava,
Chairman State Law Commission, Hon’ble Justice V.S, Dave, State Home Minister
Shri Kailash Meghwal. Hon’ble Justice Smt. Gyan Sudha Mishra of Rajasthan
High Court. Director General of Police, Rajasthan Shri Davendra Singh, Dy.
Director of Police, Shri Shyam Pratap Singh Rathore and other Police Officers,
Members State Law Commission Shri Sunder Lal Mehta, Shri P.A. Sinha and
Dy. Secretary Dr. B.L. Babel, Advocates, Professors and Women Social Workers.

There was a free and open exchange of views on the proposed amendments
~in Cr. P.C. Many very important suggestions were made on behalf of the Gov-
ernment as well as all the Classes and Sections of Society,

First of all Chairman State Law Commission, Hon'ble Justice Shri V.S. Dave
welcomed all the guests and participants and expounded as to why basically and
fundamentally amendments became necessary in Criminal Laws, Chairman
Central Law Commission; Hon’ble Justice Shri K. Jayachandra Reddy, stating that
Investigation, Prosecution, Defence and Courts were the Four main Wings of
Judicial Administration, explained the background of the proposed amendments.

I ;lalim’ble Justice Shrl V.S. Dave, Chairman, State Law Commission, Rajasthan,
pur, .

] (1) For making investigation, effective and immediate a separate cell should
be established, in other words, there should be a separate agency for conducting
investigation. :

(2) All efforts should be made to establish harmony and adjustments bet-
ween prosecuting agency and investigating agency. :

(3) Special Magistrates should be appointed for recording statements under
section 164 Cr. P.C.

(4) The statements recorded under section 162 Cr. P.C. should also be
used for corroboration.

(5) Director of prosecution should be a senior most Judicial Officer.

(6) The matter of reintroducing Nyaya Panchayat and its utility should be
considered. : -

(7) All efforts should be for compromise between the parties before charge-
sheet is produced in the Court.

(8) All the offences punishable with three years or more than 3 years impri-
sonment should be tried as warrant cases,

(9) The practice of appointing, Honorary and Special Magistrates should
be re-introduced.

(10) Section 313 of Cr. P.C. should be thoroughly improved and it should
not be a mere formality,

(11) There should be proper and adequate provision for compensating the
aggrieved and victims of crimes.

(12) Full importance should be given to the doctrine of victimology.

(13) Law should be enacted for fully compensating the aggrieved persons
suffering from various crimes.

(14) There should be the same procedure for summons and warrant trials.
(15) 1t is necessary to change the procedure of trial of summary cases in

Essential Commodities Act, The necessity of trial being completed by one and
the same Presiding Officer should be done away with.
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(2) Hon’ble Kailash Meghwal, Home Minister, Government of Rajastban, Jaipur.

(1) The assault on a human being should be made as a cognizable offence.
These offences happened to be of simple nature yet they cause endless pain to
the aggrieved and if he is made to file a complaint in the Court, it means great
expense and great delay.

(2) Mostly the provisions of Sec. 34 and Sec. 149 of I.P.C. are misused.
In any one case all the members of the family are falsely implicated though they
may be innocent. Therefore, effective steps should be taken to stop the misuse
of these provisions. :

{3) Today Judicial Administration has been reduced to mere paper justice
and for making it true and substantial fundamental amendments should be made.

{4) There must bc some alternative procedure to replace third degree
methods during investigation.

(3) Shri Davendra Singh, Director General of Police, Rajasthan.

(1) It is extremely necessary to have harmony and adjustments between
investigation and prosecution and one can not succeed without the other. Tt is
necessary that the investigation should get the benefit of the help of prosecution
even at the stage of investigation. so that no lacuna remains during investigation,

(2) There are many lapses in today’s Judicial Administration which should
be removed. The question of handcuffing an accused is an important issue. It is
necessary to handcuff the serious criminals, Many times accused escape when
they are not handcuffed and responsibility is fixed on the concerned Police Officers.

(4) Sbri Shyam Pratap Singh Rathore, AddL Director of Police. Rajasthan. Jaipur.

(1) A separate Officer should be appointed for recording F.LR. and his
work should only be to record F.IRs,

(2) Section 160 Cr. P.C. should be amended and the investigating officer
;hould be authorised to summon a person living cutside his jurisdiction to record
is statements. '

(3) The practise of handcuffing an accused should be terminated.

(5) Shri Afi¢ Singh, Superintendent of Police, Jodhpur,
(1) The definition of the term “public” should be amended in Cr. P.C,
(2) Section 41, 42 and 43 Cr. P.C. should be reconsidered. o
(3} The practice of handcuffing an accused should remain as it is.

) (4) Proposals for amendments seeking handcuffing only with the permis-
-sion of the Superintendent of Police or Officer higher than Superintendent of
Police should be reconsidered because many times these officers are not available
and it becomes imperative to handcuff an accused person.

(6) Shri Kapil Cary, Superintendent of Police, Udaipur.

(1) Section 437 Cr. P.C. requires thorough amendment. The provision for
granting bails should be made more stringent. : P

(2) In any matter in which bail bonds were once cancelled, bail should not
be again granted in that matter.

(3) Provision should be made that in any case bail may be granted only
onee.

(4) The provision under section 438 Cr. P.C. that is relating to antici
bail should be done away with, relating to anticipatory

(5) Offence violating the modesty of a woman under section 354 LP.C.
must be made non-bailable. o<y n 354 IPC

* (6) Section 306 of LP.C. should be made cognizable and non-bailable.
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{7y Shri M.L. Kalia, Former Director General of Police, Rajasthan, Jaipur.

(1) Adequate increase must be made in the numhr.r of personnet so that they
may discharge their duties well.

{2) In case third degree methods arc 10 be banned. the alternatives must be
suggested.

_ . {3} The view point, of Public and Government regarding Police requires
change.

(4) Only one investigating officet should he t.ntru‘:ted with ih., inv o‘;hgalmn
ol a case.

(8 Shri R.G. Sharma, AddL Director, Prosccution.
(1) Many times the chargesheer is filed in court prosecution with delay

resulting in acquittal of an accused person, Therefore, there must be provision
for punishing the defaulting officers in a case. where chargesheet is filed with defay.

(2) Summary precedure must be adopted in cases of embezzlement.

. {3) There must be verv clear directions for the issuance -of production
warrants,

(9) Shri Liagat Ali Kbhan, AddL Superintendent of Police, Hanvmangarh.
{1} There must be very good hatmcmv anc! ad}uslmem hetween prosecuiion
~and mvestlgalmn

(2} A Senior Police Oﬂiccr should be appointed on the post of Dircctor
Prosecution.

(10) Shri Natwar Lal Sharma, AddL Superinfendent of Police,
{1) The term ‘Disappear’ wherever used in -Criminal - Procedure  Code
shoyld be deleted.

¢11) Shri Goverdhan Lal Mcena, Jhalwar.
{1} The offences under section 393, 356 and 380 LP.C. should not be
made compoundable,

{12} Shri Umaid Singh. Police lnspector.

(1) Section 147 LP.C. should not be made compoundab]e because it is a
serious offence against the State and it directly affects law and order sitvation.

{13) Miss Sumitra Goyal, AddL Govi. Advocate,

.. {1} The procedure for trial of offences commitied against women should
be changed and amended.

(2) In case of rape and the like the courts should not induige in technica-
litics but should adopt a liberai attitude as far as technicalities are concerned.

{14) Shti R.N. Khandelwal, Advocate.

(1} Tnvestigating agency should be established separately. _

(2) Tn matters of investigaiions the accountability of pohce officers must
‘be fixed,

{3} Courts while passing Judgments must comment against defaulting
officéers as far as investigation was concerned and. a systemr of grading should be
adopted. _

(4) Accused should not be arrested in matiers which are compoundable.

-~ A3 The cases under. FERA, a_n_d Customs Act.lmust be made oompcmndabl'e.
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(15) Shri P.C. Jain, :Advocate, -
{1y Investigation ageney nust- be independent.
(2) The investigatiing officer must at least be a LL.B.

{3 The copies of the statements recorded under section 161 and 162 Cr.
P.C. must immadiately be a\.m to the courts so that no aliuatmns could at all
bé mide.

{16) S!m Mathaoresh Blllarl, Advocate.

(1} The statements recorded under t:ectnon 161 Cr P.C. must bc got smned
by witnesses.

i2) For service of summons an(l warranls a separake ofﬁcer and process
scever should be appointed.

{3) The expenses of witnesses must be defrayed w:thout deldy S0 Ihdt
they may nart hesitate in coming to courts,

{4) Whese in a case of multiple offences some offences were ¢ )mpmmdable
then all the offences should be allowed to be compounded.
1¥i) éhfi Jahoor Naqvi, Advocate.

{1) The provision of antu:lpatory bail under section 438 Cr. P.C. should
niot be withdrawn. _
(18) Shri Dharam Gopal Advicate, Bharatpur.

(1) The Nyaya Panchayat must be reintroduced.

(2) In view of increasing number of cases more courls should be establisied.

(3} Law like preventron of atrocities on SC/ST Act, have created lot ol'
problems causing dissensions in society and therefore such’ laws s'hould not be
enacted. . - : .

(l9) SI:ri Gul Ray Gopal Khandelwal.
o l) There must be a separate agency for mvef;t:gahon

(2) The matters.-compounded -outside the Court- should. be rccoqmscd by
the Court

(3} '\yaya Panchayat must bc remtroduccd

(4) Provision should be made for the appointment of a Jud1c1al Oﬂicer
in a Nyaya Panchayat. : B

(5) Even the Magistrates must be conferred powers under sccuon 482 Cr.P.C.

(6) The Procedure of trial of cases on Pohce challan and on prwale com-
plainis must be the same. .

(7) The prov1slons under secuon 438 Cr P(‘ for amlcupatory bail must
continve.

" (8) The maximum amount provided in section 128 Cr. P.C. for mainte:
nance must be increased. o

(9) Section 304 A Cr. P.C. must be made non-baitable.
{10y Honorary’ Magistrates should be appointed. .

Y

(20) Shri R.N. Mittal, Advocate, Bharatpur,

(1} The jurisdiction for revenue cases vested in executwc ma;,nstrates must
be. withdrawn and should be vested with judicial ofﬁcers bccause thc executwc
Magmtrates get no time to hear such matters. .

(2) The power to handeuff an accused -must be: only that nt Dy supcrm-
tendcnt of Police or his higher officer.
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(21) Shri Ram Lal Vivek, Addl. Director. Prosecution, Bharatpur.
(1) Investigating agency must be a separate agency.
(2) During investigation the judicial officer should £0 on site and enquire.
{3} Section 162 Cr. P.C. should be deleted.
{4} The participation of public must be ensured in judicial administration.

(5) The post of Director Prosecution must be filled from amongst the
officers of prosecution department.

(22) Shri Gopal Ram Bhabra, Bayana,

(1) The function of a police officer must be only up to registering the F.LR.
The investigation must be done by a separate agency.

(2) The copies of all the documents prepared during invcstiﬁation must
be sent to the court. ’

(3) Security should be ensured for the convicts and under-trial prisoners,
30 that there may not be any repetition of the case of Rajan Pillai.

(4) No advocate should be arrested without informing the Advocates Asso-
ciation,

{5) Provision should be made for effective implementation of order relat-
ing to Maintenance.

(6) Bail should not be granted in cases of rape.
(7) The burden of proof in cases of bigamy should be on the husband.

(23) Shri Bhagchand Jain, Advocate,
(1) The accused should be medically examined during investigation.

(2) There should be a provision under section 107, 109 and 151 Cr. PC.
for releasing on personal bonds.

(3) Before reading out the substance of charge in summons cases the accus-
ed must be heard,

{4) A limit of Rs. 10,000 should be fixed in matters which are compoundable,

(5) There should be & provision in €r. P.C. for serving the summons
through Dak.

(24) Shri Amar Singh,

(1) During trial in the court investigating officer should present along with
the prosecuting agency.

(2) Section 41 Cr. P.C, should be amended so that arrest may be made only
after investigation.

(3) The provision under section 161, and 162 Cr. P.C. should remain as
they are but a provision should be made for getting a statement signed by the
witness.

(4) At the end of such statement ROC should be written.

(3} Nyaya Panchayat should not be conferred with powers (o award
punishunent.
(25) Shri O.P, Jain, Advocate, Sikar,

(1) The copies of all the documents prepared during investigation should
be produced in the court.

. (2) Wheérever necessary no challan should be produced in the court with-
out & report from FSL., . . -
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(3) The Medical Board should be constituted for Medically examining the
accused and the aggrieved persons.

{4) Provisions should be made for sale of properties under section 82, 83
Cr. P.C.

(26) Shri K.K. Acharya, Director Prosecution, Rajasthan, Jaipur.
{1) Section 24 Cr. P.C. should be amended.
(2) Public Prosecutor must be under the controt of Director Prosecution.

(3) A provision should be added by way of section 25 A Cr. P.C. laying
down the qualifications of Director Prosecution.

(4) A separate legal cell should be established in Police Department,

{27) Shri Verma, Addl. Direcfor, Prosecution,

{1) In order to curb delay in trial a period should be fixed for trial
{2) A provision should be made to ensure service of summons and warrants,

(28) Shri Amar Singh Codara, District & Session Judge Jaipur City, Jaipur.

(1) The procedure for the trial of summons and warrant cases inust be
the same.

(2) Similarly the procedure for trial of cases on police challan and cases
on private complaints must be the same.

(29) Shri Jagat Singh, Law Secretary, Govt. of Rajasthan,
(1) The copies of FLR. must be sent to the Magistrate without any delay.

(2) The Prosecution Depariment should be responsible to the Advocate
General. .

(3) Trial must be from day to day.

{4) Provision should be made, so that cases of ordinary nature may be sent
to Nyaya Panchayat.

(5) Doctrine of Victimology must be applied and aggrieved persons in
serious matters must get compensation.

12—2Mof L & }NDJST



Proceedings of the Workshop on Criminal Law by the Law Commission of India
and Criminal Justice Society of India hel at Haryana Niwas, Chandigarh oo
20-1-1996

Under the auspices of Law Commission of India and Criminal Justice
Society of India, a worksohp on Criminal Law was held on 20-1-1996 at Haryana

Niwas, Chandigarh.
1. The following persons attended the workshop:

S. No.
. Mr, Justice K.J. Reddy. Chairman, Law Comemission.

. Mr, Justice S5.P. Kurdukar. Cj, Pb. & Hry High Court.

Mr., K.T.S. Tulsi. Additional Solicitor General of India
Hon'ble Mr. Justice R.P. Sethi, Pb. & Hry High Cout.
Hon'ble Mrs. Justice Dr. §. Saksena. Pb. & Hry High Court.
Mr. Kalyan Rudra. IPS. DG(P), Haryana.

Mr. O.P. Sharma, 1PS, DG(P). Punjab.

Mrs. Alice Jacob, Member. Law Commission.

Sh. Prabhakar Rao, Member, Law Commission.

Sh. R.L. Gupta, Member, Law Commission.

. Sh. 8.C. Srivastava, Joint Secy., Law Commission.

. Mr. KPS. Gill, Ex. DGP (Pb.).

(3. Mr. M.S. Chahal, TAS. Financial Commissioner. Punjab.

14, Mr. §.8. Brar, Home Secretary, Punjab Civil Secretariat.

15, Mrs. Kakshish Kaur, Legal Remembrancer, Govt, of Punjab.
16, Mr. M.K. Bansal, Legal Remembrancer, Govt. of Haryana.

17. Mr. Pardeep Mechra. TAS. Advisor to U.T. Adm. Chandigarh.
18. Mr. HL. Sibal. Advocate General, Haryana 29/5-A, Chandigarh.
19. Mr. M.L. Sarin, Advocate General. Punjab, 48/4-A, Chandigarh.
20. Sh. B.L. Kulati. Registrar, Pb. & Hry. High Court.

21, Sh. G.L. Chopra, District Judge, Amritsar.

22. Sh. A.8. Scdhi, District Judge, Hoshiarpur.

23, Sh. M.S. Nagra, District Judge, Gurgaon.

24, Mrs. Nirmal Yadav, Addl. District Judge, Roltak.

25. Sh. R.C. Kathuria. District Judge (Vig.) Haryana, Chandigarh,
26. Sh. Amar Dutt, District Judge. Chandigarh,

27. 8h. B.B. Parsoon, Additional District Judge. Chandigarh.

28. Mr. K.K. Atri. IPS, L.G.P., Litigation, Punjab Chandigarh.
29, Mr. RK. Gupta, TPS. LG.P., (Trg. 1) Punjab, Chandigarh.
30. Mr. R.C. Prasad, IPS, DIG Ferozepur Range, Ferozepur,

31. Mr. R.C. Singh, IPS, 8.5.P. Hoshiarpur.

32, Mr. DR. Markan. Law Officer, CID Punjab, Chandigash.
33. Mr. RS. Dalal, (ILPS.), DIG. Ambala Range, Ambala,

34. Mr. Rakesh Malik (P.5). DIG Crime. Panchkula.
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35, Mr, V.N. Rai, (1.P.5.}, DIG Rules, Panchkula.
16. Mr. S.N, Vashisht (L.P.S.). SP Crime, Panchkula.
37. M. L.R. Dabbas (I.P.S.) AlG T&T, Panchkula.
38. Mr. R.P. Singh, IPS, IGP. Chandigarh.
39, Mr. C.S.R. Reddy, 1PS, SSP, Chandigarh.
Harijai Singh. Editor-in-Chief, The Tribune, Chandigarh.

Mr. Kanwar Sandhu, Editor, Indian Express, Chandigarh.
Indian Express,

40,

41.

42. Sh. Y.S. Bajwa, Advocate, Legal Correspondent,
i9/18-A, Chandigarh,

43, Sh. P.S. Thiara, Advocate, Legal Correspondent, Ajit,

Chandigarh.

Sh. S.K. Gambhir, Advocate and Secy. Genl. of the Criminal Justice

Society, New Delhi.

Mr. P.K. Chaube. Advocate, R-19 {2nd Floor), Gulimohar Park,

New Delhi.

2549/19-C,

44,
45,

2. Shri K.T.S. Tulsi, Additional Selicitor General of india and President
of Criminal Justice Society of India, in his welcome address, referred to the
grave situation prevailing in our society where innocent people are convicted,
but the real criminal who may be more dangerous, remain untouched. He
further added that there is a need to restore public confidence in the criminal
justice system. He also focused the attention to the alarmingly low rate of

conviction of terrorists and non-terrorists.

3. Hon’ble Shri S.P. Kurudukar, Chief Justice, Punjab and Haryana
High Court, in his inaugural address, emphasized the need to amend the Code
of Criminal Proceduce, Indian Penal Code and the Indian Evidence Act. He
also emphasised the need to review the sentencing policy,

4. The Chairman, Law Commission of India, Shri Justice K. Jayachandra
Reddy. in his presidential address, apprised the participants about the refer-
ence made by the Government of India to the Law Commission to undertake a
compichensive revision of the Code of Criminal Procedute, the Indian Penal
Code and the Indian Evidence Act. He invited responses from the participants
for suggesting amendments to the existing criminal justice system apart from
the neod to reform law in the light of changing circumstances and the principle

of according speedier justice.

He highlighted the main issues mentioned in the questionnaite on Code
of Criminal Procedure particularly the aspect of delay, arrest, creation of sepa-
rate investigating agency, provision for separate directorate of prosecution,
police custody, Nyaya Panchayat, plea bargaining, victimology, and to review
the scheme of summons, warrant and summary trial cases. He also referred to
the changes to be brought in respect of compounding of offences,

of the Punjab and Haryana High Court called
edural law and stressed on the need for delega-
the Nyaya Palikas. He favoured scrapping
of Section 164 of the Cr PC which deals with confession of the accused and
the statements of witnesses to be recorded by the magistrates during investiga-
tion, which according to him, do not serve any useful purpose.

5. Mr, Justice R.P. Sethi
for major overhaul of the proc
tion of trial of minor offences by

His Lordship was of the opinion that both Sections 162 and 164 are
not necessary. He said that Section 161 should be made effective b?' associat-
ing people. He alse pointed out that accused may be asked: “Have you
heard the statement? Do you want to say anything?”

Justice Sethi also suggested that minor offencés be delegaiéd- to Nyays
Panchayat.
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He felt that when people are associated, presumption of guilt be presum-
ed in favour of prosecution for heinous offences where investigation is properly
done, _

Mr. Justice Sethi was also of the Opinion that major part of the fine
should be awarded to the victim.

Justice Sethi called for a delegation of powers to the ‘Nyaya Palikas’
for petty offences subject 1o appeal to the appellate authorities.

6. The factor of delay in justice, especially in the case of women and
old persons, was siressed by Justice Dr. 8. Saxena. She suggested that the
time limit for the husband to file a writien reply evidence be fixed. She regrett-
ed that husbands adopted dilatory tactics in payment of maintenance and a
woman had to wait as if she was begging.

Justice (Mys.) Saxena suggested that in granting relief, the capacity of
the woman should not be considered, and the only thing that to be considered
should be whether she really had a source of income. She felt the court must
be empowered to get the maintenance amount reduced from the source of earn-
ing of the persons itself. '

Justice (Mrs.) Saxena also emphasized the need for revision for inter-
locatory order and enhancement of the amount of maintenance prescribed in
the court.

Referring to the rape offences, Justice {Mrs.) Saxena felt that Section
327 of the Code of Criminal Procedure is hardly observed. She also pointed
out the aspect of delay in disposal of cases due to the absence of witnesses.

Referring to the Indian Evidence Act, Justice (Mrs.) Saxena felt that
this section has been misused and has been applied even where no recovery
has been made. She, therefore, pleaded for amendment of Section 27.

15. Justice Chellapathy suggested that certain offences must be transferred
to the Nyaya Panchayats. Citing the example of the Karnataka Gram Panchayat
Act, he remarked that it had some very good clauses with respect to the Nyaya
Panchayats.

He regretted that although it was the duty of the presiding officers to
prepare questionnaires, in most instances, it was done by clerk at the court.

8. Mr. Hira Lal Sibal, Advocate General, Haryana, called for changes in
the lodging of the FIR system. He remarked that the FIR often did not re-
present the statement of the complainant. The evidence and the witnesses are
collected by the complainant with the help of the police to substantiate the story
of the complainant.

He added that the FIR was generally recorded some days after the inci-
dent. He suggested that a provision must be made that every statement which
was recorded be sent to the magistrate. He felt the accused defence was never
investigated and no evidence was taken by the police. Usually, no attempt was
made by the police to find out the truth, but if it was done, it would acquire
greater credibility, he added. -

While opposing the idea of completely doing away with the statement of
the accused, which is recorded under Section 313 Cr PC. Mr. Hira Lal Sibal, said
that it should be retained for particular type of offences, such as those under 409
of the IPC. He also spoke about enacting special procedures for terrorist crime.

9. Mr, K. P. 8. Gill, former Director General of Police, Punjab, said
that different types of crime should be dealt with differently and the terrorist
crime should not be grouped with other types of crime and said that jt needed a
separafe investigational strategy with a different approach. He also insisted u
the daily writing of case diaries by the investigating officers and proper check by
the supervisory officers to avoid manipulations later.
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He narrated his experience as a SP. wherein he introduced the practice of
the daily recording of the diary. Each officer at the thana was required to write
what he had done all day long, and the report was sent to the SP daily. The
consequence, according to him, was reduction in the conviction rate and speedier
disposal of cases. This method, he said. could be enlarged with the latest elec-
tronic devices. He felt that the most of the delays were deliberaie because the
investigating officer had a vesled interest in it

10. Mr. R. S. Cheema, senior advocate, stressed on the relief of antici-
patory bail, under Section 438 CiPC, as the basic bull work for democracy and
opposed its scrap. Mr. Cheema also tatked about Section 313 CrPC being a
formality and wanted it to be modified so as to strengthen the existing provision
of putting written defence by the accused.

12. Mr. G. S. Grewal and Mr. Piara Singh Mann spoke about putting
more strength in the criminal procedure for speedy trial of cases in the courts.
Mr. Grewal maintained that ap independent prosecuting agency would ensure
guicker justice. :

He said that what was needed was a revolutionary change in the laws as
the era of “a tooth for a tooth™ no longer exists. . _

He also said the special circumstances and the situation of the country
in the era of organised crime and terrorist activities called for a more rational
approach. Stating that procedures must be friendly to the common man, he
suggested that some responsible people of the community must be involved at
the time of the lodging of the FIR as well as the time of recording of the
statement. .

18. Mr. M. L. Sharma, Joint Director, CBIl, felt that the laws were not
adequate to handle the situation and hence police often resorted to measures
which were not approved. He added that in a conspiracy situation and in the
case of sponsored crime, the number of people involved ran into dozess, He
felt that a confession made before the SP should be made admissible in the court,
as often the same person often pleaded not quilty before the court. He also
suggested that the testimony of the undercover agents and wiretapping be accept-
ed in the courts as in the western countries.

6. He advocated a particular definition for organised crime and supported
the retention of provisions of 161 CrPC (evidence of witnesses during investiga-
tion) though with certain modifications.

10. Mr. R. S. Dayal, DIG, Ambala range, and Mr. R.C. Prasad, DIG,
Ferozpur range, expressed their views on the problems being faced by the investi-
gating agencies and the “mistrust” which the other connecting agencies like the
prosecution and the courts had about them.

14. Mr. Bansal, [egal Remembrancer, Haryana emphasized the need to
amend Section 304A to impose more fine.

As regards sessions trial, he was of the view that pre-1973 position be
restored, i.e. on the same time the prosecution and defence may produce
witnesses. He also pointed out that recording of . statement of eye witnesses
should be imposed.

Mrs. Baxi, Legal Remembrancer, Govt. of Punjab, also suggested the
need to review Section 468, She felt that the question of maintenance under
section 125 CrPC be transferred to family court. This, according to her, would
save time.

Prof. Paras Dewan felt that as in Germany at the time of charge-sheet the
question should be asked from the accused so that inquisitorial system, namely,
the court should investigate. be adopted.

He also felt that listing of cases in courts be made on some understand-
ing. A monthly review be also made by the High Court taking stock of situa-
tion, he added.
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Mr. Gambhir, Advocate, feit that there is ao need o change Section 161
CrPC.  He, however, felt that under Section 309(2) 2 time limit be put on
remand.

Mr. Kathuria, Sessions Judge, peinted out that cases under Section 123
CrPC should not be transferred to family courts.

He also felt that Section 200 CrPC be amended and it should be left to
the discretion of the magistrate to record complaint. He did not favour any
change in Section 169.

Mr. R. K. Gupta 1.G., Punjab felt that whenever a complaint is made to
the police. FIR must be registered. He was also of the view that stay given
under Section 482 of the Code of Criminal Procedure delays the trial. If stay
is not effected within six months, the investigation should go on, he added.

6. Dr. B. B. Parsoon, Additional District and Sessions Judge, Chandigarh,
proposed that career in judiciary should start from the Nyaya Panchayats where
the judicial officer could be associated with the members of the Panchayat and
the jurisdiction of the presiding officer could be fixed by making cluster of
village panchayats. This, he said, would facilitate grassroot judicial democracy.
He also called for an amendment in the provisions of Section 125 CrPC so that
the destitufe females are provided maintenance not only from the income, pro-
perty of the husband but also the in-laws, in case the husband dces not possess
any income or property as in case of joint families. Mr. Parsoon also condemn-
ed the gender bias against females by the investigating agencies.

7. Mr. R, C. Kathuria, District and Sessions Judge (Vigilance), Haryana,
1aid emphasis on the care the system necded to take of the victims of the crime.
He stressed on more frequent invocation of the provisions of CrPC (search
warrants for illegal detemtion of the detainees) rather than invoking the provi-
sions of Article 226 (for habeas corpus).

19. G. S, Grewal, Advocate, remarked that anybody who could misuse
law’ tried to misuse it. He cited the instance of TADA where one-yéar time
was granted for the purpose of investigation. According to him, not a single
case had come to his notice where the investigation was carried out within a
period of one year. The two remedies, according to him, are day-to-day trial
and increase in the efficiency of the investigating officer,



Proceeding of the workshop Held at Patna on 3-2-1996

The workshop was attended by Hon’ble Chief Justice of Patna, five
High Court Judges, six lawyers, three District Judges and five police officers
including the D.G.P. At the outset Hon'ble Chief Justice of Patna High Court
Shri Justice D. P. Wadhwa welcomed the gathering and expressed his happi-
ness to arrange the present workshop and hear the views from the Hon'ble
Chairman and others.
2. The following were present:

(1> Hon'ble Chairman Justice K. Jayachandra Reddy

(2) Hon’ble Member lustice R. L. Gupta

{3} Hon’ble Member Ch. G. Krishna Murthy

(4} Hon’ble Chief Justice . P. Wadhwa

(5) Hon’ble Member Secretary Ch. Prabhakara Rac

(6) Hon'ble Law Minister, Bihar—Shri Bijendra Pd. Yadavy

{7} Hon'ble Justice S. K. Homchaudhuri

(8} Hon’ble Justice Nagendra Rai

(9 Hon'ble Justice S. N. Jha

{10} Hon'ble Justice Aftab Alam

(11} Hon’ble Justice R. M. Prasad

{12) Hon’ble Justice N. K. Sinha

(13 Hon'ble Justice P. K. Sarin

{14} Shri Braj Kishore Prasad. Chairman., Bar Council

(15) Shri P, N. Pandey, Sr. Advocate

(16} Shri Kanhaiya Pd. Singh, Sr. Advocate

{17y Shri Janardan Rai, Advocate

{18) Shri K. P. Gupta, Advocate

(19) Shri . P. Gupta, Advocate

(20} Shri D. P. Maheshwari, Home Commissioner

(21) Shri Krishna Choudhary, D.E.G. Police

(22} Shri S. K. Saxena, D.G. Police

(23) Shri Anil Kvmar, 1.G. (C1.D)

{24) Shri P. K. Sarkar, Law Secretary

(25) Shri N. N. Singh, Registrar-General

-3. Hon’ble Chairman Mr. Justice K. J. Reddy had stated that Prime
Minister and Home Minister had called upon the Law Commission of India
to redraft the Criminal Law in order to bring about speedy justice and come
up to the standards of the litigant public. Hence, the Law Commissicn has

been arranging these type of workshops in order to elicit opinion from the
various sections of the society,

4. Of late the law of crime has taken new dimensions as the white collar
offences are being committed frequently. The British rulers had enacted
various laws in the past which have stood the test of the time and even the
laws that were passed in 19th century are still being followed by us. They
have used their wisdom by understanding the conditions prevailing in India
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and see that the law is passed which is being applied till today. But due to
the growth of various types of crimes, the courts are unable to dispose of the
cases prompily and even the under-trial prisoners have to languish in jails for
months/years thereby the public is feeting frustrated due to the delay being
caused in the disposal of cases by the courts. Even for minor offences much
time is being wasted. [t may be duc to various reasons; viz., the lawyers are
asking for more adjournments, the prosecution is not able to procure witnesses
and with the overcrowdedness of the dockets. the courts afe not able to cope
up with the same thereby the delay is being caused. We have therefore to find
out ways and mcans to ensure speedy disposal so that the innocent people may
not languish in jails unnecessarily-

5. Hon'ble Chairman had highlighted important topics on which the
questionnaire had been piepared by the Law Commission of India. He had
dealt with the subjects one by one namely,

a. Investigation : In any criminal trial the investigating officer has got
an important role at the time of investigating the crime from the
very beginning. Of late the investigation is not being conducted
effectively dve to various reasoms. For example, the investigating
officer while investigating a particular offence may be drafted for
other duties like bandobast and maintenance of law and order. If
the investigation is not perfect and effective the entire case would
be exposed to criticism before the court. 1t was therefore emphasis-
ed that steps should be taken to make the investigation perfect and
effective. [For achieving the objective, we should appoint investigat-
ing officers separately whose duties should be exclusively for the
investigation. In other words. there should be separate wing only
for that purpose and they should be trained in that particular field.

b. Proseculing Agency: Another agency which would ensure perfect
trial before the court is prosecuting agency. There should be sepa-
rate Director of Prosecution. It was suggested that at the State level
there should be Director of Prosecution and at the District level
there should be Additional Director of Prosecution. There should
be mutual discussion and briefing among the Prosecutor and Direc-
tor/ Additional Director of Prosecution of the police personnel. A
cadre has to be created and necessary rules on that behalf may be
formulated in order to ensure the creation of the said posts, Even
though in some of the States Director {Prosecutiony has been func-
tioning there is no similar office in other States, Therefore, unifor-
mity may be ensured. '

c. Trial: 1t has been suggested that the procedure for the summons
sases and warrant cases should be scrutinised thoroughly in order to
make it simple. Presently, two types of procedures are being follow-
ed for the said offences. Therefore, suggestions are solicited for the
purpose of simplifying the grocedures. For example, offences punish-
able up to two years can be summarily tried.

d. Section 161 Cr. P.C. : This is a matter where Defence Counsel are
finding fault with the statements made by the witnesses and record-
ed by the police officers. Entire criminal cases trial depends upon
the evidences of the various witnesses and the defence counsel would
naturally take advantage of the lacuna that is noticed in thg state.
ments recorded by the police officials who are criticised for obtain-
ing the signatures or thumb impressions of the witnesses without
reading the contents to them and certain amount of coercion i
being influenced on the witnesses at the time of recording the state-
ments of the witnesses. Generally, the police officers prepare the
statements in the police station and present the same as if they have
been taken in the presence of the witnesses. Therefore, a sugges-
tion has been made by the Hon’ble Chairman to comsider this aspect
as to whether section 161 of Cr. P.C. statements should be deleted
or refained in the statute.

e. Honorary magistrates : Hon’ble Chairman suggested for the appoint-
ment of honorary magisirates who can be entrusted with the respon-
sibility of petty offences. They were trying such offences in the pasi
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and they have becn lately abolished., He  therefore sugpested to
revive the said office.

f. Compromise : Within the ambit of section 320 of Cr, P.C. attempts
should be made seriously to compound the offences. In other words,
the parties should be [ree to compromise the offences either at the
beginning of trial or during the course of the trial.

g. Plea bargaining concept : In some of the developed countries the
concept of plea bargaining is being applied. In India except In
small compoundable offences, the cancept is nol being applied.
Even in compoundable offences it is not quite negligible. Therefore,
efforts should be made to bring in the concept by incorporating it
in the statute so ihat the court can save some time if the accused
confess to have commitied the crime and plead for some conces-
sion at the time of award of sentence.

h. Concept of victimology: Again in other countries helpless  victims
are being provided some iinancial assistance either by order of the
court or by order of the State. In India the court is presently in
some deserving cases awarding compensation fo the victims  while
taking the circumstances into consideration. If the accused is not
able to pay the compensation, there can be creation of some fund so
that the compensation can be paid to the viclims out of the said
fund. How to get the money is the matter of madality which can
be formulated in due course.

6. The Hon'ble Chairman has pointed out various other minor things in
the light of the questionnaire prepared by the Law Commission on Cr. P.C
He has requested the participants to convey their views in writing if not orally.

7. Justice Nagendra Rai and Justice S.N. Jha: The Judges have agreed
that the investigation agency should be separate from the present set up. There
should be a separate officer like Director of Prosecution who should work in co-
ordination with the D.G.P. They have suggested that D.G.P, should be the
head of the organisation and would keep liaison or co-ordination with - the
Director of Prosecution.

They have not favoured the proposal for creation of honorary magistrates
as experience in the State of Bihar is not happy because those posts are likely
to be filled up on various political considerations. They have also suggested
for deletion of section 161 Cr. P.C. statements. But they have emphasised on
the applicability or use of sectton 164 statement very rigorously. o

They have also dealt with the aspect of arrest within the ambit of sec-
tion 41 Cr. P.C.

§. Mr. Krishna Choudhary, DG, : He also agreed with the proposal
for separation of investigating agency from the police department. In other
words a separate wing in the police department and in that connection he has

suggested for separate provision for making the investigating agency liable for
laches in the investigation.

He has advocated for giving freedom to the police people for handcuffin
prisoners. It is the unhappy situation prevailing in Bihar as there are cases o
escaping. Due to the judgements of various coutts they are not able to effec-
tively control the prisoners at the time of transport etc. He also agreed for
police custody for fifteen days.

9. Mr. D. P. Maheswar, Home Commissioner : He has particularly
dealt with the functions of the Director of Prosecutions. He staged that in the
State of Bihar Director of Prosecution is monitoring the prosecutions only and
the appointments are being made by the Law Department thereby the indepen-
dence of the office has been ensured. '

10. Mr. Gupta Advocate, Ranchi : He has advocated for introduction
of Gram Nyalaya. He had emphatically suggested that after creation of the
said Nyalayas, petty offences can be enirusted to them. Presently the Courls
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are overburdened with the trial of petty cascs which is not desirable. If the
Gram Nyalayas are created eifforts can be made seriously to settle the disputes
easily. He also suggested for restriction of grant of adjournments.

11. Mr. P, N. Pandey, Advocate : To a suggestion made earlier for
deletion of section 91 of the Cr. P.C. by one of the speakers, he suggested that
titere is no need to delete the said section. He has also advocated for introduc-
tion of plea bargaining concept in our criminal law,

12. Tlhereafter, there was some discussion regarding utility of section
313 of Cr. P.C. statements. To a clarification sought by Shri Saxena, D.G.P.,
Hon'ble Chairman has explained the implication of the plea of pre-bargaining.
It was stated by various speakers that it does not serve any useful purpose
except observing the formality and wasting the time of the court. Therefore,
the general consensus of the gathering was that it may be considered for dele-
tion.

13. Post-lanch Session: The Hon’ble Chairman has suggested that Law
Commission of India had prepared a questionnaire on 1.P.C. and copies thereof
are distributed to the gathering on that day. Therefore, he highlighted various
topics dealt with in the questionnaire and requested the participants to convey
their views in writing afterwards. He had stated that the necessity of fresh
thinking on the redrafting of sections 34 and 141 of LP.C. Under section 141
1.P.C. the presence of five or more persons is required and this section has to
be read along with section 34 which deals with the common intention. There
are many offences wherein guilt of the accused is proved, but it fails due to the
lack of requirement of five persons. Therefore, it requires fresh thinking and
he had aiso deali with subjects like community service, holding public offices.
public censure, comstructive liability of the company, authorsation, highway
aecidents, publishing scurrilous matters in the press, blackmailing, culpable
homicide, fresh thinking on section 299 and 300 I.P.C., hit and run cases, wrong-
ful restriction, hijacking of aircraft and under Article 21 of the Constitution.
Hon'ble Chairman has elaborately explained the distinction in the provisions
contained in sections 299 and 300 while citing illustrations thereunder. He has
further stated that the Home Minister had called upon the Law Commission
to give the report on the law of evidence also. But it was felt that the said
Act does not require much changes except suggesting for amendment of sec-
tions like 6, 8, 11, 25, 30 and 114.

I4. The workshop concluded with the vote of thanks by Hon’ble Chair-
man and reply by Chief Justice of Patna. .



Proccedings of the Workshop: conducted at Mumnbai on 24-2-1996

A workshop on the Criminal Law was conducted at Mumbai on 24-2-96.

The following participated:

R o e

by

Justice K. Javachandra Reddy, Chairman, Law Commission.

. Shri Ch. Prabhakara Rao, Member Secretary, Law Commission.

The Honourable Shii Justice R.G. Vajdyanath.

. The Hou'ble Shri Jusiice S.P. Kulkarni.
_Shri V. K. Kulkarpi, 1/C Principal Judge. City Civil Court, B’ Bay.

Shri JN. Patel, Judge, Designated Court, (Under TADA Act.
1987), Greater Bombay.

Shri P.K. Chavare, Judge, City Civil Court and Additional Sessions
Judge, Greater Bombay.

8. Smt. M.R. Bhatkar. Judge, City Civil Court, Greater Bombay.

10.
1.

12
13.

14,
15.
16.

18.
19.
20.

21.
22.

23,

. Shri A.H. Shah, Additional Principal Judge, City Civil Court, Greater

Bombay.

Shri M.L. Tahaliyani, 1/C Chief Metropolitan Magistrate, Esplande,
Bombay.

Shri K,D. Patil, IInd Additional District Judge & Additional Sessions
Judge, Akola.

Shri P.R. Borkar, Extra Joint District Judge, Aurangabad.

Shri A.ID Bhosale, IIIrd Additional District and Additional $essions
Judge, Aurangabad.

Shri B.R. Choudhari, Chief Judicial Magistrate, Aurangabad.
Shri A.V. Kamik, District and Sessions Judge, Ahmednagar.

Shri Subhash S. Deshmukh, II¥rd Additional District & Sessions
Judge, Nashik.

. Shri A.J. Rohee, 1Ind Addl. Distt, and Sessions Judge, Malegaon,

sitting at Nashik.
Shri P.S. Mane, Distt. and Sessions Judge, Nashik.
Shri V.R. Kingaonkar, 1/C Director, J.O.T.L, Nagpur.

() Shri S.S. Sabne, Ist Addl. Distt. & Addl. Sessions Judge, Nagpur.

(i) Shri M.M. Parlikar, JInd Addl. Distt. Judge and Addl. Sessions
Judge, Nagpur.

(iii) Shri S.B. Bable, VIilth Addl. Distt. Judge and Addl. Sessions
“Judge, Nagpur.

Shri F.N. Velati, Joint District and Addl. Sessions Judge, Nagpur.

Dr. (Smt) Pratibha Rasal, Vth Addl. District Judge and Addl.
Sessions Judge, Nagpur.

Shri A.D. Anekar, IXth AddL Distt, Judge and Asstt. Sessions
Judge, Nagpur.

_ Shri P.G. Choudhari, Addl, Distt. and Sessions Judge, Osmanabad.
25.
26.
27.

Shri K.P. Kotecha, 1Ind Addl. Distt. and Sessions Judge, Osmanabad.
Shri J.C. Shirsale, Civit Judge, Sr. Division, Osmanabad.
Shri J.A. Patil, Distt. and Sessions Judge, Pune.
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28. Shri S.R. Ghanavatkar, Distt, and Sessions Judge, Satara,

29. Shri 5.V, Padhye, 1Vth Addl. Distt. Judge and Assit. Sessions Judge,
Solapur.

30. Shri A.B. Palkar. Disti. and Sessions Judge, Solapur.
31 Shri L.S. Pavashe. Chief Judicial Magistrate, Solapur.

32. Shii G-D. Tadwalkar, Addl Distt. and Sessions Judge, Sindhudurga
at Sawantwadi.

33. Shri S.Z.H. Kazi, Joing District and Sessions Judge, Thane,

34. Shri P.R. Borkar, Extra Joint District Judge and Shri A.D. Kulkarni,
Addl. District Judge. Aurangabad.

35. Shri 8.D. Gundwar, Distt. and Sessions Judge, Ratnagiri,
36. Shri R.B. Patil, Civil Judge {J.D.} & J.M.F.C., Deotukh,

37. Shri A.S. Yenegure, 2nd Addl, Distt. Judge and Asstt. Sessions
Judge, Sawantwadi.

38. Shri M.G. Jadhav, Chief Judicial Magistrate & Jt. Civil Judge, S.D,
Ratnagiri al Sawantwadi,

39. Shri M.D. Keskar, Chief Judicial Magistrate, Ratnagiri.

While inaugurating the workshop the Hon'ble Chief Justice Mr, Justice
M.B. Shah stated that the present workshop was arranged to obtain opinions
from various sections of the society on the provisions contained in Cr. P.C.
IP.C and the Evidence Act. He indicated about the posts held by the Hon’ble
Chairman of the Law Commission from time to time, ie. he worked as High
Court Judge, later on Supreme Court Judge wherein he had delivered important
decisions on criminal law.  He has further stated that effort of the law is to
punish the culprit and for that purpose if necessaty the law has got to be
amended. In that context he placed reliance on the reported decision in Collec-
tor Vs Gurnal wherein it has been indicated that the prosccution need not prove
the guilt of the accused with mathematical precision. The presumption can
be drawn on the basis of the circumstances. The fundamental principle of the
jurisprudence has to be reaffirmed with reference to the statules and in that
context he referred to State of Punjab V Balbir Singh wherein Justice K.J. Reddy
had dealt with section. 50 of the NDPS ‘Act. - : :

2. He further suggested that Investigating agencies should be established
separately.  The statements recorded at the time of enquiry should be consi-
dered as relevant, as being considered relevant under the Customs Act. He
further stated that sufficient number of prosecutors are not being appointed
which is causing delay at the time of trial of the cases. The bail applications
that are being filed under section 438 of Cr. P.C. should be scrutinised very
carefully at the time of granting bail and the anticipatory bail should be granted
very cautiously.  Under the accidental cases the victims are not getting sufficient
financial help and the punishment being awarded to the guilty persons are not
adequate under the present law,

3. Thereupon, Hon’ble Chairman of Law Commission dealt with the
subject by stating that before independence, four Law Commissions were
established and after the independence, the first Law Commission was consti-
mited under the chairmanship of Shri Setaivad and brought about many impor-
tant reports. The Law Commission in its 41st report dealt with the amendments
on Cr. P.C. according to which the same was amended in 1973. Presently,
being the Law Minister, the Prime Minister of India desired that the Law
Commission should make a comprehensive study and come up with a report
dealing with provisions contained in Cr. P.C. and LP.C. Home Minister also
desired accordingly. Hence, the Commission is conducting workshops at
various places to know the views of different sections of the society.  After
having deliberations, it will submit a report to the government.  Presently,
the litigant public are also interested in getting speedy and inexpensive justice.
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the Law Cummission has prepared questionnaire ca various topics

and they are as follows:
(a) Eavestigation.—The investigating officer is presently cntrusted  with

other responsibilities such as bandobast to VIPs and maintenance of
law and order. Due to the multifarious activities they are not able
to cope up with efficient functioning of inveatigation which is quite
important in any criminal case.  Therefore, the suggestion is that
there should be separate agency which should exclusively deal with
investigation.

{b) Section 41 Cr. P.C.—The police has been empowercd to arrest any-

body on the basis of suspicion under section 41 Cr. P.C.  But the
criticism is that many mnocent people are unnecessarily harassed.
Therefore, arrest should be made only in exceptional cases accord-
ing to the circumstances of the case. It is not mandatery on the
purt of the police to arrest everybody.  Hence various views have
been expressed on that subject.

{c) Section 161 & 162 Cr. P.C.—¥ is a well-known fact that the statements

(d)

(e)

under these provisions are not recorded on the spot and the police
would generally prepare in their Station Houses and later on make
the wilness sign either by compulsion or and the like. The present
practice is that the said statements are being utilissd by the counsel
in the court for the purpose of contradiction.  But the suggestion is
as to whether the said statement should be utilised for corroboration
also. Therefore in that connection he referred to the 14th and 41st
report of the Law Commission wherein it was suggesied to obtain
the signatures or thumb impressions of the witnesses after the state-
ments are recorded.  Therefore, the Hon’ble Chaitman suggested
for valuable views from the participants.

Under section 167 Cr. P.C.. the police custody is ordered for a
fortnight.  Whether this provision requires scrutiny or not is a
matter for consideration,

Nyaya Panchayats.—In 114th report of the Law Commission it was
suggested for establishing Nyalayas wherein a Law Officer and layman
would be associated. t would appear that in some States the said
Nyalayas are functioning. In Maharashtra it would appear that
they are not functioning and as such the feasibility of establishing
the same may be considered.

Compounding of offences——The concept of compounding offences
should be broad based and more sections should be brought under
this concept and particularly petty offences may be brought under
this category.

(f) Plea-bargaining,—The concept of plea-bargaining should be ried in

()

()

India particularly with reference to petty offences and the same is
being practised in countries like U.S.A.

Victimology.—The concept of victimology has to be inserted in
Indian law as the State has got responsibility to take care of the
victims.  Whether the accused is convicted or acquitted, it makes
no difference to the victim. When once there is a loss of life in  the
family, the dependents of the victim should be supported by the
State Government.  Therefore, there should be a provision for
paying adequate compensation to such persons and certain amount
of methodology has to be formulated in order to pay sufficient amount
of compensation 1o the victims.

Section 313 Cr. P.C.—The statement of the accused should be viewed
under the principle audi alteram partem and of late statements of
the accused are being recorded in a lengthy way and there is no
purpose actually served by recording such statements.  Therefore,
it requires scrutiny about its utility,

. .. Thereupon the participants came up with their views and the same are
indicated below in senatim,
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: My, Justice A. C. Agarwal—The present taw is mostly in favour -of the
accused and under Article 21 of the Constitution the principle of double jeopardy
has been provided under which second triai is inadvisable and under Article 22
of the Constitution there is a guarantee for giving protection to the accused and
the present practice is to lead all possible evidence which ultimately ends in
acquittal due to the lacunae in the prosecution case.  Our jurisprudence  is
particulagly in favour of the accused as such it has got to be reviewed in the

intercst of justice.

Further he slaled that the investigating ageacy should be separated from
the prosecuting agency.  Special magistrates/Executive magistrates should be
_appointed for supervising the investigating agency which should work under the
Law Ministry- He has in that context suggested for changes in the process of
leading Chief-cxamination and the cross-examination.

He has suggesied for enlarging the scope for bringing many offences
under the category of compoundable oifences and petty offences can be tried
by the Nyaya Panchayats. Thereupon ihe Hon'ble Chairman of the Law
Commission came up with the information regarding category of the prosecutors,
He suggested that public prosecutors should be appointed permanently and there
should not be a change as and when the governments change. If there is a
permanent agency like that, there will be coordination between the prosecuting

and investigating agency.

Mr. Justice A. A. Desai—He suggested that there should not be meddling
with section 313 Cr. P.C. as by this section certain right has been conferred on
the accused under humanitarian consideration and this section should remain
with some modification, ie., the accused should be in a position to come up
with his defence at the time of framing of charges. In other words he should
be precluded from changing his defence at a later stage.

Thereupon few participants have come up with their views that section
313 statements are privileged right to the accused as such they should remain

as they are.

Mr, Justice S, N. Variava—Presently the law is in favour of the accused.
Thetefore, in order to bring home the guilt of the accused, the accused should
declare his defence at the time of framing of the charges. Therefore, the law

should be amended drastically on this aspect.

Mr. Justice Vishnu Sahai—The present system of recording the state-
_ments of the accused under section 313 Cr. P.C., even though it remains in
favour of the defence statements under section 161 Cr. P.C. can be utilised in
corroboration also in addition to such statements being used for the purpose of
contradiction.,  Further, he has stated that under section 309 Cr.P.C., there
should not be a limit without discretion for the judge to give adjournments.
Therefore, the said provision does not require any amendmens.  Regardin;
the compounding of offences, he suggested that such type of compromise shoul
be made possible at the stage of investigation itself. Honorary magistrates can
be appointed to deal with petty offences on the basis of merit and credibility.
Similarly, the concept of victimology can be inserted in our law. Of late
anticipatory bails are being granted indiscriminately and they are being misused.
As such he opined that they should be granted only in exceptional cases in the
interest of justice and certain amount of discretion should be given to the judge
for granting anticipatory bail. He also pleads for such provisions tc be provided
under various laws to protect the rights of women folk.

Mz, Justice BN, Srikrishna.—Me suggested that it should be the aim of
the law to punish the guilty whatever be the technicalities that may be in favour

of the accused. -

Mr, Justice R.G. Vaidyanatha.—Under section 438, there should be some
control to grant bail 10 a person apprehending arrest and the benefit should not
be conferred to the accused. Under section 162 CrP.C. the benefit if at all is
available should not be used in favour of the accused only and the same can be
used in favour of the prosecution also. Honorary magistraiés can be asked to
record the statements of the witnesses. The prosecuting agency should be

independent.
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Mr. Maoore, Law Secretary.—He suggested that the prosecuting  agency
should be independent.  Presently in Maharashira the prosecuting officers  are
working under the police officers which is not desirable.  Further he stated
that the investigating officers have no knowledge of law and as such they g.hm;ld
be associated with the prosecutors. I such  circumstances the investigating
officer would get the assistance of the prosecuting officer from the very beginning

of the invesiigation.

Prescntly due to the lacuna in section 161 or the evidence being unavail-
able the courts are not able to convict the accused.  This type of law should be
changed drastically.  Anticipatory batj should continye.

The Sceretary (Appellate side) Law Department—The present presump-
tion as per jurisprudence is that. the accused is always innocent. It should be
changed.  In other words the philesophy of the Indian criminal system should
not be always in lavour ol the accused. At the time of punishing the accused
the law should be quite deterrent.  In the State of Maharashtra the Direcfor,
Prosecution is  functioning and in order to have a coordination between the
prosecuting agency and the Direcior, Prosecution  certain modalities are being
worked out, .

Shri Adik Shirodkar, Sr. Advocate—In the decided casz by the Supreme
Court namely, Nandiny Satpathy, the court had made an observation about
the investigation collection of the evidence, obtaining necessary statements efc.
under the credibility on the part of the police officers. Unless and until certain
amount of credibility on the part of the investigating officer is ensured, the
process will not be conducted effectively.  The present presumption of jurispru-
dence that the accused is innocent should continue and the law of contradictions
and omissions was considered by the courts in many decided judgements, The
status of the section 161 Cr.P.C. should remain as it 3s. Similarly, section
313 Cr.F.C. But the statement of the accused under this provision may be
curtailed.  Because the law provides that the accused can defend himself.
Anticipatory bail should continue as it is. 1In that context he referred to the
cited case in Gurubaksh Singh. He has further canvassed that the magistrates '
should be supplied with necessary law journals so that they can get their know-
ledge up to date. He agrees for the introducing plea bargaining and the com-
promising of the cuses. He canvassed the idea for appointment of more
magistrates and  ultimately he stated that the prosecuting agency should be
separate from the investigating agency. '

Shri Vyasya, Senior Advocate—He almost agreed with the views expressed
by Shri Shirodkar and also the proposed amendments set out in the questionnaire.
The presumption of jurisprudence that the accused is always innocent should
continue. : ' '

. Mirs, Desai, Govt. Pleader.—As the crime rateis soing up. the law
should .be changed drastically.  Anticipatory bail should continue. Under
section 167 Cr.P.C. fifteen days for police cusiody appears to be sufficient so
as .to complete the investigation.  She suggested for review of section 67 of
the Bombay Police Act.  She further stated that the investigating officer should
have the knowledge of law or obtain the assistance from the people having
knowledge of law. o

Shri Gupta, Senior Advocate.—He referred to the 152nd  report of the
Law Commission with regard to Custodial Crimes. He canvassed for the ideas
of implementing the report. :

Shri S.R. Chitnis, Senjor Advocate—He suggested that the present posi-
tion with regard to sections 161 and 162 Cr.P.C. should continue.  In Bhajan
Lal's case the Supreme Court had clearly pointed out about the functions of the
investigating agency.  As provided under sections 437 and 438 the anticipatory
bail should be granted sparingly and cautiously.

_ Shri Govindkar, Govi, Pleader.—The grant of anticipatory bail should
continue and only persons with merit may be appointed as Special Prosecutors.. .
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Shri Raja Bhosle, Govt. Pleader—The public prosecutors should not
work under any governmental department.  The status with regard to section
162 Cr.P.C. should remain as it is and as provided under section 41 Cr.P.C.
the pelice should have restricted power to arrest.  The position under sections
138 and 438 should remain as it is.

Shri Fhorakia, District Judge.—By appointing separate agency for inves-
tigaticn the problem will not be solved. ~ In other words, the investigating officer
should have proper training in performing his duties.  He is of opinion that
the power of the police 1o arrest should not be curtailed.  Even the police
officer should be given proper training 1o keep their knowledge up to date and
there should be coordination between the investigating agency and the prose-
cuting agency.

The cases pertaining 10 petty oflences should be entrusted 1o Nyaya
Panchayats and for adjourning the cases in the court the judges should have
discretion either to grant or not or oltherwise on the basis of the circumstances.
The list under the category of compoundable offences should be enlarged. He
has also canvassed the idea of introducing plea bargaining. He suggested that
for every agency credibility is the criterion.

Shri Kulkarni and Shri Ketikar.—These District Judges have not contri-
buted anything cven at the request of the Chief Justice except approving the
views as expressed in the questionnaire,

Shri Khobrey.~——He formulated a scheme in order to make the investigat-
ing officers work effectively.  He has  furnished a scheme in a detailed way.
This can be read as the part of the replies received with reference to questionnaire
sent by the Law Commission.

Mrs, Desai, District Jwdge—She canvassed the idea for creating  the
prosecuting agency as separate and suggested ways and means to make the
investigating agency to work efficiently.  She also suggested for keeping the
status of section 162 Cr.P.C. as it is and the said statements can be utilised
for the purpose of coordination also. The anticipatory bail should continue,
but it should be restricted 1o only selected cases.  Af the time of recording
statements of the accused under section 313, the accused should not be allowed
to change the version from time to time. In other words, he should adhere to
one version throughout either at the time of framing of charges or at the time
of recording statement under section 313 Cr.P.C.

Mrs. Bhat, District Judge.—She canvassed a view for the appointment
of prosecutors from the beginning of the case. For appointing such prosecutors
the District Judges should be consulted. :

There was cross discussion among the speakers. They have stated that
since the material/evidence is being collected against the accused, he should
be given opportunity to defend himself. Another suggestion was that the
accused should be given time up to seven days to disclose his version. Another
view was that physical arrest of the person under section 41 Cr.P.C. should ' be
done away with. :

Mr. Patel, District Judge.—~The Judge should have disctetion to admit a
particular document or otherwise. Another view was that maintenance allowance
should be increased under section 125 Cr.P.C. It was further suggested that
the warrants issued by the courts are not being executed in time. There shouid
be a provision for attachment of salaries of the husbands it the maintenance is
pot paid to their wives in section 125 Cr.P.C. proceedings,

Shei Agarwal, Secretary, Home Deparfinent.——In some cases copies of
complaints are not supplied to the parties, particularly in the private complaints,
The opposite parties are not getting opportunity to defend themselves in the
absence of supply of material.  This position requires proper consideration.
Another suggestion was with regard to utilisation of video cameras and their
admission for the purpose of evidentiary value,
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After lunch Hon'ble Chairman of Law Commission stated that on the
basis of report of the previous Law Commissions, certain amendments werc
proposed in I.P.C. and a Bill was introduced in the Parl'ament, b:t the same
had elapsed due to the dissolution of the House.  Thereafter, there was 8
rethinking and the Union Home Minister desired that instead of amending a few
provisions, there should be thorough revision of the entire Act.  Hence, the
Law Commission has undertaken the task of making recommendations for
amendment in LP.C. by way of inserting new concepts. In that context, he
dealt with the following topics:

1. Under the category of punishment, community service can be ntro-
duced.

2. Disqualification for public servants.

3. Public censure.

. Constructive liability of the corporation under section 194A & B of
the Companies Act,

o

. Cheating of government in contracts by public servants,
. Blackmailing.
. Hijacking of vehicles.

. Anti social elements.

ey = gh La

. Culpability.
10. F.LR, being not registered which is an offence.

11. The definition of section 299 and 300 L.P.C. and the distinction in
the phraseology in the two sections.

There was a little discussion on the above topics.  Then, Hon’ble Chair-
man requested the participants to consider the above topics and reduce their
views in writing in detail and send them to Law Commission.  Thereafter the
workshop ended with vote of thanks by the Honble Chairman.

14—2 M of L & JND/97



Proceedings of workshop held at Madras on March 13, 1996 relating (o the pro-
posed amendments (o cerfain sections/clauses of code of criminal procedure

The above workshop was headed by Mr. Justice K. Jayachandra Reddy,
Chajrman, Law Commission of India along with Thiru Justice V. Ramaswami,
Chaimman, Tamil Nadu State Law Commission. :

Present :

1. 8. Sripal—D.G.P. (Trg)

V.K. Rajagopalan—Addl. D.G.P. C.B.C1D.

K.V.8, Murthy—D.I.G. Admn.

Letika Saran—D.I.G. CB.CLD. )
S. Ramani—Joint Director, Vigilance & Anti-Corruption

. K.E. Venkatraman—Legal Adviser, Director of Vigilance & Anti
Corruption.

S. Saravanaperumal—Director, Prosecution.

8 V. Chandrasekaran—Addl. Secy, (Courts), HOme Department,
Madrcas-9. -

9. M. Muniraman—Law Secretary.

10. M. Nagoormeeran—Director of Govt. Litigations, High Court,
11. A. Krishnankutty Nair—-Dy. Secy. to Govt, Law Department,
12. A.R. Chittaranjan~Under Secy. to Govt, Law Department.

13. K. Sumathi—Advocate, High Court, Madras (Women Lawyers
Association),

14. S. Vanamamalai—Legal Adviser to DIG/C.B.C1.D.

15. T.C. Sridharan—Under Secy, to Govi. (Law).

16. PX. Kasi Viswanathan—Dy. Commr. of Police, City Police Office.
17. Ammu Balachandran—Advccate, Madras High Court.

18. P, Anand Rao—Full Time Member, State Law Commission,

19. P. Jeyasingh Peter—Full Time Member, State Law Commission,
20. Justice K. Swamidurai—Part Time Member, State Law Commission.
21. K. Ramalingam—Inspector General of Prisons,

22. L. Vijayanarayanan—Dy, Inspector General of Prisons.

23, R.C. Varadarajulu—Member-Secretary, State Law Commission.

24. S. Loordusaamy—Deputy Secretary, State Law Commission.

SR
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Mr. Justice V. Ramaswami, Chairman, State Law Commission, welcomed
the participants. He highlighted the importance of workshop and briefed about
the proposed changes required for certain sections in the Code of Criminal
Procedure. He requested all the participants to come out with their views/
suggestions on ihe above,

After this followed Key Note address from Mr, Justice K. Jayachandra
Reddy, Chairman, Law Commission of India. He said that it was the first
time in the 19th century Law Commission was constituted during the British
Rule and the Law Commission was headed by Macuutay. This Commission
bave given a lot of suggestions to amend the laws and the suggestions were
accepted and laws were amended accordingly. After independence, first Law
Commission of India was constituted in the year 1955, He said that Law Com-
mission of India was constituteg every three years from the year 1955. He said
Law Commission have the uphill task of suggesting to bring out various re-
forms in the field of law and as regard the code of criminal procedure, He
said that Law Commission in its I4th report have suggested amendments to
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ceriain sections in the code of criminal procedure. He also pointed out that
an Amendment Bill was recently introduced in the Rajya Sabha in the year
1994 for amendment of the code of criminal procedure. He also informed that
Law Commission of India was asked by Government of India that instead of
making piecemical suggestion to iie code of criminal procedure, but to make
an in-depih study of the entire code of criminal procedure and to come out
with the suggestions to amend the code of criminal procedure wherever relevant
to suit the modern times. Eaving this uphill task he has.been conducting work-
shop at various States of India participated by professionals like judges, law-
yers, high police officials and other persons connected with it and the wotkshop
held today is one such. iie briefed the important sections which needs to be
amended and requested the participants to give their valuable suggestions. He
also enlizhiened the valuable suggestions given by the participants in the work-
shop held eatlier in various other States and some of them have to be really
thought of though few other suggcstions may not be partially possible.

Gist of discussion

(1} Chairman, lLaw Commission of India referred to the 4th report of
police commission and informed that necessity arises to have a separate investi-
gating agency in the police depariment so that investigation process in the
cases of serious offences may not be disturbed since such police officers are
disturbed by entrusting them with other work such as bandobust, security etc,

Thira S. 3ripall, D.G.P. (Trg.} suggested that instead of having a separate
investigating agency, it would be beiter to increase the strength of the police
officers and also give some additional powers for investigation and this would
help in expediting the investigation and such investigating officers would not
be entrusted with any other work and thus would help in completing the investi-
gation at the earliest.

(2) Section 41 of ihe Code of Criminal Procedure
Twunediate Arrest o

Chairman, Law Commission of India said that police officers thinks that
arrest is a must. He pointed out that the Supreme Court in a judgement in
one of its cases has ruled that police officers are misusing their discretionary
powers for the immediate arrest whether the offences are of minor/major ome

and stressed the need for having a separate prosecuting agency to prevént imme-
diate arrest, This agency should work on three aspects—

{1) As an investigating agency.
"(2) Certain legal questions.may arise in which case there should be a
legal cell in the .police department for the investigation. He said
. in some States there are legal cell.consistin%oof legal experts to act
as an advisor to D.G.P.,, Commissioner of Police.

(3) Filing of police charges.

Effective investigation is very much necessary.  Co-Operation between
investigating and prosecuting agency shouid be good.

Thiru S. Saravanaperumal, Director Prosecution, though welcomed the
above measure, opined that Director of Prosecution must be a senior police
officer so that investigation and prosecution will be done at the earliest and
the Director of Prosecution should mnot be from the law professionals like
District Judge etc.

Thira V. K. Rajagopalan, Additional D.G.P. C.B. CLD. supported the
statement of Director Prosecution.

Thiru S. Sripall, D.G.P. Training opined that immediate arrest should
not be completely avoided because few persons approach the political influence
thereby delaying the investigation. However, he agreed for certain changes in
discharging immediate arrest.

. Ammu Balachandran & K. Sumathi- opined that Director of Prosecution
should be law professional instead of police personnel.
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Sactions 161 & 162

C.G.P. Thirz 3. Sripall agreed with the proposal to get the accused
‘rrested in warrant cases. Whereas in respect of Summons cases to ascertain
e facis coatraciciing the wiinesses and get the attestation. Chairman, Law
Zommi.sion . India re erred to section 157 of the Indian Evidence Act and
said that e wisaed the following:

{a) Police Commission suggestion on the above is agrecable.

(5} l.egarding the statement as above, said that there is no harm in
tacing the signature to be attested. This would enable to identify
tae witnesses, The witnesses should be produced belore the higher
autnority and the magistrate. This would be much more authentic
as well as contradicting.

Thiru Saravanaperumal, Director of Prosecution said that the above will
only lead to overburden the magistrate who will not be accepting to this. How-
ever, amendment {o these sections was sought by him and other police personnel.

Section 167

Chairman, Law Commission of India said that the arrested persons for
tine drst forinight should be kept under police custody and thereafter under
judicial custody and therefore amendment to section 167 is necessary, There
was no objection from the police officers.

Nyaya Panchayat

Chairman, Law Commission of India said that thongh Nyaya Panchayat
does nct prevail in all the States, a Bill has been introduced in Andhra Pradesh
Assemnbly recently, wherein a retired judicial officer should preside over the
Nyaya Panchayat and the type of offences to be tried are prescribed in the Bill.
He also pointed out that Judge, Desai while as Chairman Law Commission of
India gave vital suggestions to the Govt. on the above. Since the above does
not prevail in the State of Tamil Nadu there was no rematks from the partici-
pants.

Anticigatory Bail

There were comments on Anticipatory bail from the participants which
are used as key tool to escape from arrest and thercby delay the investigation
by getting the political affiuence,

Thira 8. Sripall, D.G.P., said that changes are must in respect of antici-
patory bail so that it is not used by rich persons quite often to escape punish-
ment for their offences. Also the place where anticipatory bail sought for
ifrespective of offences committed in some other States, -~

Thiru 8. Saravanaperumal and Thiru 8. Ramani, Joint Director, Vigi-
lance & Anti-corruption also agreed that changes are necessary .for anticipatory
bail in the matter of application such as giving notice to the Public Prosecutor..
grounds on merits, kind of offences efc. ' '

Plea-Bargaining

_ Chairman, Law Commission of India referred to the method of plea-
bargaining prevalent in U.S.A. wherein the accused for minor offences is fined
and not being prosecuted, :

Thira S. Sripall, D.G.P. viewed that this must be seriously thought of
. because the society should not take advantage of this and pay the amount for
the offences committed. It also. matters about the type of offences that should
come under the category of plea-bargaining. Ammu Balachandran, Advocate,
Madras and K. Sumathi, Advocate, Wowen Lawyers Association suggested that
trial in respect of cases such as rape should be tried in family courts in the State
and only women prosecutor should be appointed for such courts. In this con-
text special re’erence is made to Article 125 that the provision is salutary to
make more changes, _ "
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Proper compensation for victimology

There was unanimous cpinion that the victims should be properly com-
pensated in the affected arcas such as where dacoity has taken place.  Thiru
S. Sripall, D.G.P. opined that investigation should be thoroughly done at the
local place where dacoity has taken place. He also suggested lo ascertain
the assets of the accused person/s. Chairman, Law Commission suggested to
have victim compensatory court. He also informed that proper care should
given to the witnesses and they should be in a respectable manner,

Ammu Balachandran & K. Sumathi Advocates said that witnesses oral
statement should be recorded so that it does not vary from the wrilten statement
from them during the course of the trial.

Chairman, State Law Commission suggesied for a separate police set up
for serious offences. Mr. 8. Sripall, D.G.P., said that investigation suffers be-
cause of the multifarious duties by station staff and we should aim in reducing
the jurisdiction of the police station and increase number of police stations. He
further said that policemen are foot soidiers of the executive and therefore they
should have ample power in their field to conduct thorough investipation with-
out any interruption. He also requested for increase in number of police offi-
cers. He also suggested for a District Crime Branch in each District headed
by Dy. Supdt. of Police so that while conducting investigation it should not
be disturbed for any other matters and sufficient police officers should be pro-
vided to him.

Additional D.GP. also opined that investigation is very much delayed
as the investigation officers are asked to lookafter maters like bandobast,
security cic. . N

Chairman State Law Commission, opined thai investigation is also delay-
ed due to sudden transfer of investigating cificers, allocation of different urgent
work etc.

Thiru K. V. S, Moorthy, 1.G. CBCID said that additional level of sepa-
rate investigating team should be set up, since hundreds of murder cases are
pending for trial for disposal.

Ammu Balachandran said that even afier F.LR. no action is being taken
by the police saying that matters of urgent importance such as murder cases
even seems to be pending. So she suggested some changes are necessary for
the speedy disposal of cases.

As regards the arrest of accused, Thiru S. Sripall, D.G.P. suggested that
modern finger print technology should be well utilised for the arrest of accus-
ed when information provides that he ig guilty. The modern techniques must
be made available in all the police stations to take necessary action on the
accused. However changes to prevent immediate arrest is sought for.

Dixector of Prosecution

Thiru 8. Saravanaperumal, Director of Prosecution said that to expedite
the investigation and to prosecute the accused the Director of Prosecution must
have some police officers, Now this is being done by Public Prosecutors who
are politically appointed as a result of which after the tenure the new Public
Prosecutor takes charges etc. Hence public prosecutor himself should be from
the senior police officers.

K. Sumathi, Advocate and Ammu Balachandran strongly opposed this
and said that the Director of Prosecution should be from judicial side only for
the proper handling of cases.

Thiru V. K. Rajagopalan, AddlL. D.G.P. said that at least Asst. Public
Prosecutor should be a police personnel for the proper assistance to the prose-
cutor.
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Amendment to LP.C.

Chairman, Law Commission of India pointed out that two Sections that
are being added in respect of liabilities of the Directors of the company and
this is being referred to Company Law Board and the other being complexity
in sections 34 & 149.

Ransom Offences
Chajrman, Law Commission of India said that public property conirac-

tors are chealing government by their defective work. They should be dealt
with. The ofences against privacy wilh reference to Article 21 is necessary.

Amendment to Sections 299 & 300
It was generally opined that it shall be left out as it is.

Chairman, Law Commission of India concluded the meeting after gelting
the suggestions from various personnel and he requested them to send written
suggestion to him or through Member-Secretary, State Law Commnuission for consi-
deration.

He also requested the participants if they desire to have a long time
session with the Chairman of Tamil Nadu State Law Commission on their
subjects.

Chairman, State Law Commission once ageain thanked the participants
and requested them to send their written suggestion to State Law Commission
which would be dealt with. He also requested the participants to have lunch
and with this meeting ended.



Proceedings of the Workshep conducted at Sales Tax Bhawan, New Delhi3 oo
4-5-95 regarding the proposed Amendments by the Law Commisdon fer Revision
of code of Crimimal Procedare, 1973.

A workshop was organised by Delhi High Court at Sales Tax Bhawan,
I'F.O.. New Declhi on 4th May, 1996 regarding the proposed amendments by the
Law Commission for revision of Code of Criminal. The workshop was attended
by the following persons :

1. Hon’ble Mr. Justice K. Jayachandra Reddy, Chairman, Law Com-
mission.

2. Hon'ble Mr. Justice M. Jagannadha Rao, Chief Justice, Delhi High
Court.

. Hon’ble Ms. Justice Usha Mehra

Hon’ble Mr. Justice Manmohan Sarin

. Hom’ble Mr. Justice Y. K. Sabharwal

Hon’ble Mr. Justice Arun Kumar

Hon’ble Mr. Justice Daiveer Bhandari

. Hon'ble Mr. Justice Cyriac Joseph

. Hon’ble Mr. Justice X. Ramamoorthy

10. Hon’ble Mr, Justice J. E. Goel

I1. Hon'ble Mr, Justice R. L. Gupta, Member, Law Commission

12. Mr. G. Krishnamurthy, Member, Law Commission

13, Prof. (Mrs) Alice Jacob, Member, Law Commission

14. Mr. Prabhakara Rao, Member Secratary. Law Commission

15. Pr. 8. C. Srivastava, Joint Secretary & Law Officer, Law Commis-
sion

16. Mr. M. A, Khan, Registrar, Delhi High Court

17. The District & Sessions Judge, Tis Hazari Courts alongwith ten
senior Additional District & Sessions Judges & 20 Senior Metro-
politan Magistrates

18. The Commissioner of Police with some senior officers

19. The Director of Prosccution, Govt. of N.C.T. of Delhi with Shri
R. P., Dhania, Shri R, K. Manchanda, Chief Prosecutors, and 8/
Shri K. K. Singh, Ranbir Singh, Addl. Public Prosecutors

"20. Sh. R. D. Joly, 413, Lawyers Chamber, Delhi High Court

21. Sh. Raj Kumar Bahri, 1550-D, Babar Pur Road, Shahdara, Delhi
22. Ms, Neelam Grover, 9, Lawyers Chamber, Delhi High Court
23. Sh. K. B. Andley, 63, Defence Enclave, Vikas Marg, Delhi

24. Sh. R. K. Naseem, C-27, New Krishna Park, Dholi Piao. Opp. Janak-
puri, New Delhi.

25. Sh. Ramesh Gupta, Chamber No. 64, Patiala Honse. New Delhi
26. Sh. K. K. Sud, 103, Lawyers Chamber, Delhi High Court, New Delhi
27. Sh. Dinesh Mathur, A-17, Hawz Khas, New Delhj

28. Sh. 8, K. Aggarwal, Standing Counsel, (Genl), Govt. of N.C.T. of
Delhi, New Delhi,
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The Registrar enlightened the House with His remarks on the need to
organise the workshop and invited Hon'ble Ms. Justice Usha Mehra to take
over from him apd address the House. The workshop/seminar was presided
over by Hon'ble Mr. Justice Reddy, Chairman, Law Commission. Hon’ble
Ms. Justice Usha Mehra laid stress on the importance of the workshop and need
to make amendments in the Criminal Procedure Code. Her Lordship also
tatked about the scenario of Crime and Criminal Laws in the post-independence
era. Her Lordship also suggested some remedies to the problems coming in

K S
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the way of justice delivery appavaius. Hon’ble Mr. Justice M. J. Rao, Chief
Justice, Delhi High Court also addressed ine pariicipants and apprised the
House with the reforms in the Criminal Laws which are reguired in the fast
changing criminal envircament in the country. Hon’ble Mr, Justice Reddy,
Chairman, Law Commission spoke on the necessity of organising the work-
shop. His Lordshiy also emphasised on ihe uniformity, in the justice delivery
apparatus.

Separate Invesligating Agency

The need to set up a separate investigating agency was expressed by His
Lordship Mr. Justice Reddy. The participants wete asked of their views on
the above point and suggestions were furnished that due to other responsibilities
the Investigating Officer cannot justify the investigation which he is required to
perform. Stress was laid on the fact that the present investigation procedure is
not adequate and, therefore, a separate investigating Agency should be formu-
lated. Most of the cases in the Courts were adjourned because of the fact that
the investigating officer is not present in the Court.

Mr. R. C. Gupta, ADJ also recommended that the Investigating Officer
must be trained and special remuneration should also be provided to them.
The Agency should be separate for all the cases,

Mr, Dhingra suggests that the agency should be separate for all the cases.
It should not be under the same police depattment, should be independent and
independent from political interferences. Mr. Dayal, ADJ stresses that it should
be controlled by the Directorate of Prosecution, Mr, B. N. Singh, Representa-
tive, Delhi Police suggested that separation alone may not help but other aspects
have te be looked into.

The House agrees on the point that a separate investigating agency
should be formulated and it should be governed by the Directorate of prosecu-
tion which will be headed by a Director, The IMrector has to. bé from the
judiciary. His Lordship Mr. Justice Reddy argued for the proper guidelines
io be laid down showing the procedure of co-ordination between the police
officers and the Director otherwise unwanted disputes may arise due to ego
problems. Mr. Justice Reddy also talked about the detailed procedure of wit-
ness Act, how the statements are recorded and put to the courts and suggests
the steps to eliminate the error concept ete. .

Anticipatory Bail .

At the outset it is pointed out that there is no anticipatory bail in the
State of Uttar Pradesh and as such the provision of anticipatory bail can be
waived in the Capital also. The consensus says that this provision should not
go because the capital is housing most of the VIPs and other famous personali-
ties for whom going to lockup itself is more than being jailed as a social stigma
is attached to it. It was suggested that it should not go but it should be more
liberalised. Misuse of sub-section 1. 2, & 3 of Section 4358 should be stopped..
The provisions of Section 488 have to be retained with some improvements.

Witnesses |

Most of the cases are adjourned because witnesses do not turn np as they
come from far-flung areas. Proposal of giving protection to the witnesses was
also forwarded. :
Deletion of Section 162 Cr. PC

It was finally decided that change in Section 162 Cr. PC is required.

Compounding

Ms. Neelam Grover said that trial courts must be empowered. Mr.
Khanna, Mr. Malik, Ms. R. 8. Nag, Mr. Sood all talked on the point and the
House was unanimous for the compounding.

Vote of ‘Thanks by How'ble Mr. Justice M. M. Sarin.
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The tollowing Bill was introduced in the Andhra Pradesh Legisiative
Assembly on 4th May. 1995.

L.A. BILL No. 32 OF 1995.

A BILL TO PROVIDE FOR THE ADMINISTRATION OF CIVIL AND
CRIMINAL JUSTICE IN MANDALS AND MATTERS CONNECTED
THEREWITH OR INCIDENTAL THERETO.

Be it enacted by the Legislative Assembly of the State of Andhra Pradesh
in the Forty-sixth Year of the Republic of Tndia as follows:—
PART T—PRELIMINARY

1. {1) This Act may be called the Andhra Pradesh Mandala Nyaya Pan-Shorttitls extent
chayats Act, 19935. _ and commensement

B. 62-1

(2) 1t extends to the whole of the State of Andhra Pradesh, except—— "

(a) the municipal corporations governed by the law relating the Municipal
Corporations for the time being in force in the State:

(b) the municipalities governed by the law relating to municipalities for the
time being in force in the State:

{c} the mining settlements governed by the Andhra Pradesh (Telengana
Area). Mining Settlements Act, 1956. and

(d) the Cantonments governed by the Cantonments Act, 1924,

- (3) 1t shall come into force on such date as the Government may, by
notification, appoint. : IR

2. In this Act, unless the context otherwise requires,— Definitiuns

{a) “Government” means the State Government of Andhra Pradesh:

(b) “Gram Panchayat” means a Gram Panchayat constituted under lhe
Andhra Pradesh Panchayat Raj "Act, 1994, '

{c) “Mandal” means such area in a district as may be declared by the
Government by notification to be a Mandal under section 3 of the
Andhra Pradesh Districts. e
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(Formation) Act, 1974; Act 7 of 1994,
(d} “Member™ means a member of the Nyaya Panchayat:
(e} “Nyayadhyaksha™ means a Nyayadhyaksha nominated under section 9.
(f) “Nyayapalaka” means a Nyayapalaka nominated under section 8:
(g) “Nyaya Panchayat”™ means a Mandal Nyaya Panchayat established
under section 8;
{h) ““Notification” means a notification published in the Andhra Pradesh
Gazefte and the word “notified” shall be construed accordingly;
{i) “Prescribed” means prescribed by rules made under this Act,
Eatablishment of 3. The Government may, for the administration of Civil and Criminal
Mandal Nyava  Justice, established a Mandal Nyaya Panchayat for each Mandal. by a snotifica-
Panchayats. tion with effect from such date as may be specified thercin.
4. Every Nyaya Panchayat shall consist of five members, possessing the
qualifications specified in section 5 who shall be nominated by the District Magis-
frate concerned in consultation with the District and Sessions Judge:
Provided that out of the five members to be nominated, one shall be a
member belonging to Scheduled Castes or Scheduled TFribes or Backward Classes
or minorities or one shall be a woman. .
Qualifications 5. {1) No person shall be eligible for nomination member uniess,——
i lifica- .. . : .
i‘i?,‘,i,f }:;l“fo;,?ﬁa- (2) he has completed the age of thirty years,
tion a3 member. . . X s s T s
{b) he is either a graduates in law or a graduate of any recognised Univer-
sity or a well known social worker or a person having good reputation,
(2) A person who has been convicted by Criminal Court,—
{i) for an offence under the Andhra Pradesh Prohibition Act, 1995; Act 17 of 1995,
(ii) for an offence under the Protection of Civil Rights Act, 1935; or ﬁ;enslm] Act 22 of
53,

(iii) for any other offence involving moral turpitude;
Shall be disqualified for nomination or to continue as a member.
. (3) A person shall also be disqualified for nomination or to continue as
member, if he is,— ' N

(i) of unsound mind and stands so declared by a competent court:

(ii) a deaf-mute;

(iii) applicant to be adjudicated as an insolvent or an undischarged insol-
vent; or co :

(iv) a person against whom proceedings are pending in a Criminal Court.
6. (1) There shall be a Nyayapalaka for one or more Nyaya Panchayvats,

who shall the qualifications specified in sub-section (2) and shall be nomi-
pated by the District Magistrate, in consultation with the District and Sessions
- Jndge. .

(2) No person shall be quelified for nomination as Nyayapalaka unless

be is,—

(a) a retired judicial officer; or

(b) a person who has held any post under the Government and who had
exercised magisterial powers for not less than three years; or

(¢} a person who has held any post under the Government and has passed
Criminal Judicial and Civil Judicial tests conducted by the Andhra
Pradesh Public Service Commission; or '
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{d) a person who has served as a member of the Nyaya Panchayat for
not less than three yeafs.

(3) The Nyayapalaka shall assist and advise the Nyaya Panchayat or

" Panchayats to which he is nominated on any two days in a week mutually agreed

upon by him and the Nyaya Panchayat concerned it as often as his services are
required by the Nyaya Panchayat concerned and mutually agreed upon by him
and the Nyaya Panchayat.

7. (1) Save as otherwise provided, in this Act, the term of office of the Terp of Oifice of
members shall be three years from the date of their nomination. Members.

. (2) Any casual vacancy among the members ol the Nyaya Panchayat shall
be filled by nomination of another member in the same manner as a regular
vacancy but the term of office of the member so nominated shall be the residuc
of the person in whose vacancy he is nominated. '

8. A member or the Nyayadhyaksha or the Nyayapalaka may resign his Resigaation of
office by giving notice in writing to the District Magistrate and such resignation g}‘{'“bﬂ- K
shal) take cffect on the date on which it is accepted by the District Magistrate. m’fﬁ'f,‘g,';’&f’h“’

9. (1) The District Magistrate shall nominate one of the members (o preside Nomination of
over and conduct the proceedings of the Nyaya Panchayat and the Member so Nyayadhyvaksha.
nominated shall be designated as Mandal Nyayadhyaksha and where a woman
member is nominated she shall be designated as Mandal Mahila Nyavadhyaksha.

(2) In the absence of the Nyayadhyaksha, the proceedings shall be con-
ducted by one of the members present and chosen from among themselves who
shall be called the Presiding Member.

(3) The quorum for conducting the proceedings of the Nyaya Pauchayat
shall be three members inclusive of the Nyayadhyaksha or as the case razy be
the Presiding Member.

10. (1) The Nyaya Panchayat shall try all the civil disputes specitied I it ofcas

soction 15 and the offences specified in section 26. &S,
2 : - . :
Provided that in respect of the category of disputes specified in items (9)
and (10) of section 15 and .items (6), (7) and (8) of section 26, as far as practic-
able, a Mandal Mahila Nyayadhyaksha shall conduct the proceedings of the
Nyaya Panchayat.

Provided further that in respect of offences specified in section 26 punish-
able with imprisonment, the Nyaya Panchayat shall be assisted by the Nyaya-
palaka in the trial and shall be advised by him in reaching the findings:

Provided also that where the Nyaya Panchayat is of the opinion that in
a civil dispute the assistance and advice of the Nyayapalaka is required in the
interests of justice, the Nyayapal shall, as the request of the Nyaya Panchayat
render such, assistance and advise the Nyaya Panchayat suitably.

(2) The Nyaya Panchayat ghall be provided with one jumior clerk with
knowledge of typewriting and one attender. :

11. The offices of member, the Nyayadhyaksha and the Nyayapalaka shall pembers etc. to b
be honorary offices and they shall be paid such daily ellowances as may, by order, hoi‘ﬁr,r'; f,%cté:_ ©

be fixed by the Government.

12. Every Nyaya Panchayat shall have a seal in snch form and of such gea) of Nyaya
dimensions as may be prescribed. Panchavat.

13. {1) Subiect to the provisions of this Act, the Nyaya Panchyat shall in ¢onduct of

regard to the conduct of its business follow such rules as may be prescribed.  business of Nyaya

(2) Save as otherwise provided in this Act or the rules made thereunder Paochayat.

the provisions of the Indian Evidence Act, 1872, the Code of Criminal Procedure,
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1973, and the Code of Civil Procedure. 1908. shall not apply 10 the proceedings
of a Nyava Panchayat:

Provided that the Government may by nuotification apply such previsions
of the Code of Criminal Procedure, 1973, as they deem necessary for the investi-
gation and trial of offences by the Nvaya Panchayat under this Act.

Nyuaya Panchayat 14. Notwithstanding anything contained in the Code of Criminal Proce-
to have exclusive  (Jure, 1973, or the Code of Civil Procedure, 1908, or any other law for the time

jCi‘i';L?cﬂtfil ﬁ"i'“i"a' being in force relating to suits or applications cognizable by revenue courts, and
LIF; ML

Central Act subject to the provisions of this Act. a Nyaya Panchayat shall have and the ordi-
2 of 1974, nary civil or criminal courts as the case may be. shall not have, jurisdiction for
Central Act trial of such offences as are specified in section 26 and such suits and disputes
S of 1908. as are specilied in section 15. .

PART H--CIVIL JURISDICTION

?)“iﬁ‘f:f‘%‘;"”ah'c 15. The Nyaya Panchayat shall take cognizance of civil suits or disputes
,,fmc,'m_;m_ ol the following description, namely:

(1) a suit for recovery of money due on a promissory note or agreement
or contract or arising out of a business or trade transaction the valus
of which does not exceed rupees fifty thousand:

(2) suits relating to non-payment of wages to labour:

(3) suits relating to disputes between landlord and lessee in respect of the
lease of land;

(4) suits relating to right of way for men, carts and cattle in fiekls and
court-yards;

{5) suits relating to water channels:

(6) suits relating to right of drawing water from a well or tube-well or
irrigation channel; '

(7) suits relating to boundary disputes and encroachments other than those
relating to Government properties:

(8) suits relating to purchase and sale of lands to the extent of five acres
of dry land or two and half acres of wet land:

(9) matrimonial disputes including custody of children (other than suits
for dissolution of marriage of judicial separation) which may be
resolved by conciliation;

(10} disputes relating to maintenance:

(11} any other disputes of a civil nature that may be referred to by the
parties for conciliation and settlement: '

(12) disputes reagrding recovery of movable property or regarding com-
pensation for wrongful taking over or injuring movable property:

(13) disputes regarding damage caused by cattle trespass:
(14} disputes regarding rent due on any immovable property;

(15) any other disputes which. the Government may, from time to time,
by order empower the Nyaya Panchayat to take cognizance,

Cettain disputes 16. (1) The Nyaya Panchayat shall not Ila.ve jurisdiction to take Eognizance

notio betried by o followi is , pyat
Nyaya Panchayat, ° the following disputes. namely

(i) a dispute by or against the State or Central Government or a local
body. or a public servant for acts done in his official capacity:
(ify a dispute by or against a minor or a person of unsound mind:
(iii) a dispute for a balance of partnership account. unless the balance has
been struck by the parties or their agents.
B. 62-2 T o S

Central Act
2 of 1974,
Central Act

5 of 1908.
Act 2 of 1974,
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) . T . ] P Nvaya Panchayat
17. If, in a civil dispute it becomes necessary to decide: to close & case in

) . certain circums-
(ay legal title to immovable property; or ;ancaes,

(b) any legal question regarding the validity of a contract of agreement; or

{c) any complicated issue of fact or law which should be decided by
court of law, the Nyaya Panchayat may on its own motion and shall
on an application by either party to the dispute pass orders closing
the case, and advise the parties to approach the appropriate civil

court.
18, The provisions of the Indian Limitation Act, 1963 shall apply to dis- Aprlication of the
putes cognizable by a Nyaya Panchayat under this Act. _ Limity on

19. No legal practitioner shall be allowed to appear before a Nyaya Pan- Appearance in
chayat on behalf of any party to a dispute but any party may authorise in writing Person or by agent.
a servant, gumastha, partner, relation or a friend who is not a legal practitioner -
to appear and plead for him as his authorised agent with the permission of the
Nyayadhyaksha. . B . . o

20. (1) The party initiating a civil dispute of the nature referred to in?"ﬁ“du“i'ehmlge
section 15 shall file a petition before the Nyaya Panchayat in the prescribed form ﬁ’ang;‘:),&t )iln éﬁ?;?
furnished to him free of cost, stating his name and address, the name and address disputes. _

of the opposite party and a brief statement of his case.
'(2) The petitioner shall not be required to pay any court fees on his petition.

(3) The Nyaya Panchayat shall serve a notice on the opposite party enclos-
ing a copy of the petition and fixing a date for his appearance and to file &
counter in defence.

{4) After the respondent files his counter the Nyaya Panchayat shall fix a
date for hearing and inform both the parties to be present.

(5) (a) On the date fixed for hearing the Nyaya Panchayat shall hear both
the parties in regard to their respective contentions and if the dispute is of a petty
nature which does not require recording of any evidence pronounce the decision
on the same day.

(b) In case any of the parties to the dispute desire to produce oral and/or
documentary evidence or the members of the Nyaya Panchayat are of the opinion
that the disputes involves questions of fact which have to be decided by recording
oral or documentary evidence for a just decision on the dispute, the Nyaya
Panchayat shall require the parties to produce oral and documentary evidence,
if any, on a date fixed for hearing. -

(6) Evidence given orally before the Nyaya Panchayat shali be on oath
or on solemn affirmation. ' '

(7) The evidence of each person shall be recorded in the form of a memb_» .
randum of the substance of the evidence.

(8) In regard to any incidental matters that may arise duting the course
of enquiry, the Nyaya Panchayat shall adopt such procedure as is deemed fit
from time to time. "

(9) The Nyaya Panchayat shall have the same powers as are vested in a
civil court under the Code of Civil Procedure, 1908 while trying the suit in res-
pect of the following matters, namely:—

(i) the summoning and enforcing attendance of any defendant or witness
“and examining the witness on oath;

(i) the discovery and production of any documqni or. other material
object produceable as evidence; :

(iii) the réception of evidence on affidavits. -

16—2 M of L & JND/97
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(10) The hearing shell be on a day to day basis and shall be disposed of
within a period of six weeks.

(11} After the enquiry is completed the members shall discuss ameong
themselves and pronounce the decision within one week after the last day of
hearing. The order shall be signed by all the members present. Where the deci-
sion is by majority of the members present that fact should be noted in the
order itself and the dissenting members also shall record their reasons for the
dissent in the order.

(12) The order shall contain the number of the petition, the names of the
parties, the particulars of the claim, the points in issue, the substance of evidence
adduced on either side, if any, the findings reached by the Nyaya Panchayat

_and the reasons therefor. The order shall be written and pronounced either by
the Nyayadhyaksha or by a member authorised by him. A copy of the order

shall be delivered to both the parties as quickly as possible free of cost.

gamfef of Civil 21, The District and Sessions Judge may on an application by either party
isputes. to the civil dispute pending before a Nyaya Panchayat transfer the same to any

other Nyaya Panchayat within his jurisdiction, if it is considered necessary in
‘the interests of justice.

P.a?rn._egnt.qf 22. In svits for money where the Nyaya Panchayat passes a decree for pay-
Idﬂtel'cst in money ment of money the Nyaya Panchayat may also order payment of interest thereon
eerees. at a rate not exceeding 12% per annum on the sum decreed from the date of suit

till the date of payment or it may direct that it be paid by instaiments, withous
interest or with interest.

Execution of 23, Any decree or order passed by a Nyaya Panchayat shall be sent to

decrees and orders' (he District Munsif having jurisdiction over the Mandal concerned and thereupon
the District Munsif shall execute the same in accordance with the provisions of
the Code of Civil Procedure Code, 1908 as if it is a decree passed by him.

Comptomise 24. If both the parties to a civil suit or dispute arrive at a compromise
decrees, and filc an application before the Nyaya Panchayat to record the same, the Nyaya
Panchayat shall pass a dectee in accordance therewith.

25. (1) An appeal shall lie to the District Judge having jurisdiction from
any order passed by a Nyaya Panchayat within thirty days from the date of
réceipt of a copy of such order.

(2) Pending disposal of the appeal, the District Judge may stay the execu-
tion of an order or decree, as the case may be appealed against.

(3) The decision of the District Judge in any such appeal shall be final. .

PART III—CRIMINAL JURISDICTION

Nyaya Panchayat 26. The Nyaya Panchayat shall take cognizance of, and try, any of the
icl',take cognizance following offences either on a complaint or on a police report, when committed
of and try within the local limits of its jurisdiction, namely: '

offences. .
(1) offences punishable under sections 160, 277, 278, 283 to 291, 323, 334,
341, 342, 352, 358, 504 and 510 of the Indian Penal Code:

(2) offences punishable under section 379 of the Indian Penal Code in
:'ﬁspect gf property of the value of which does not exceed rupees fifty
ousand;

(3) offences punishable under section 426 of the Indian Penal Code when
ge loss or damage, caused thereby does not exceed rupees fifty
ousand.

(4) complaints of illegal seizure or detention of cattle under the Chapter—V Central Act
of the Cattle Trespass Act, 1871 and offences of forcibly opposing I of 1871
the seizure of the cattle or rescuing the same, punishable under sec-
tion 24 of that Act, and offences of damage to land or crops or public
roads by pigs or cattle punishable under section 26 of that Act:



107

Provided (hat in the casc of complaint of illegul scizure  or detention of
cattle under Chapter— % aforcsaid, the compensmion that may be
awarded by a Nyaya Panchayat shall not exceed live hundred yupees:

Act E3 of 1993, (5) offences punishable under ihe Andhra Pradesh Panchayat Raj Act, 1994,

Act 7 of 1995, (6) offences under clauses (a}. {¢) and (d} of section & and sections 9 1o
{1 of the Andhra Pradesh Prohibition Act. 1955:

(7) offences against women punishable under the Indian Penal Code and
triably by a Judicial First Class Magistrate:

Central Acl 2 of (8) maintenance cases under section 125 Code of Criminal Procedure, 1973.

1974.
Explanation : —The offences mentioned in this section shall include abet-

ments of such offences.

27. (1) In every criminal case trial by the Nyaya Panchayat, as soon asProcedure for
the accused appears before the Nyaya Panchayat, he shall be questioned whether ctiminal trials.
he pleads puilty to the accusation or not. 1f he pleads guilty the Nyaya Pan-
chayat shall record the plea and pass orders of conviction and sentence him
anly to fine not exceeding the amount of fine prescribed for the concerancd offence

under the law.

(2) If the accused does not plead guilty he shall be asked to [ a state-
ment of his defence. Where however he gives oral statement it shall be reduced
to writing and bis signature shall be obtained thereon. Adter hearing beth the
complainant and the accused. the Nyaya Panchayat shall give its findings whe-
ther the offence is proved or not. 1If the accused is found guilly, the Nyaya Pan-
chayat shall impose a fine, not exceeding the amount of fine prescribed for the
concerned offence under the law: but shall not award any sentence of imprison-
ment, though prescribed for such offence.

Central {3) 1f the Nyaya Panchayat is of the opinjon that the case watrants record-
Act 2 of 1974. ing of evidence following the provisions of the Code of Criminal Procedure, 1973
or warrants imprisonment in case of conviction, whether it is a case falling under
sub-section {1) of sub-section (2), it shall request the Nyayapalaka to assist and
advise the Nyaya Panchayat in the trial and in reaching the findings &s far as
possible following the summary procedure laid down in sections 260 to 263 of
the Code of Criminal Procedure, 1971, After the trial is concluded the Nyaya-
palaka shall tender his advice to the Nyaya Panchayat and after considering
the same the Nvaya Panchayat shall take a decision and pronounce the judgment

accordingly. .
(4) The provisions of section 19 shall apply to the trial of criminal cases
also by the Nyaya Panchayat,

28, (1) The hearing shall be on a day to day basis and the case shall be Hearing and
disposed of within a period of six weeks. After the enquiry is completed, the decisions.
members of the Nyaya Panchayat shall discuss among themselves and pronounce
the decision within a week of the last date of hearing. The order shall be signed
by all the members present. Where the decision is by majority of the members
present that fact shall be noted in the order itself and the dissenting members
also shall record their reasons for the dissent in the order.

(2) The order shall contain the number of the case, the names of the
parties, the particulars of the claim, the points in issue, the substance of evi-
dence adduced on either side, if any. the findings reached by the Nyaya Pan-
chayat and the reasons therefore. The order shall be written and pronounced
either by the Nyayadhyaksha or by a member authorised by him. A copy of the
order shall be delivered to both the parties as quickly as possible free of cost
with the sea! of the Nyaya Panchayat.

29, Evidence given orally before Nyaya Panchayat shall be on oath of Evigence to be
on solemn affirmation, : onh oath.

30, If at any stage of the proceedings, it appears to the Nyaya PanchyatPower of Nyaya
that the case is one which ought to be tried by a Judicial Magistrate of the f’anctfnayatm
First Class or if at the close of trial. the Nyaya .Pancayat is of the opinion o @ o>
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that the accused is guilty and that he ought to be received a punishment more
severe than that which it is empowered to impose, it shall cubmit the case to
the First Class Magistrate having jurisdiction who may (ransfer First Class
Magistrate having jurisdiction who say transfer the case to his own court and
proceed according to law.

Power of District 31. The District and Sessions Judge having jurisdiction may on an
Judge to transfetzpnlication by any party or whenever he considers it necessary in the interests of
cases. justice, transfer any case pending before a Nyaya Panchayat to any other

Nyvava Panchayat within his jurisdiction,

Transfer of cases 32, Noiwithstanding anything contained in the Cods of Criminal Proce-

by Magistrate.  dure, 1973, if a complaint or Police report of an offence cognizable by a Nyaya
Panchayat is made to a Magistrate, he may direct the complainant or the
Police to present the complaint to the Nyaya Panchayat within whose jurisdic-
tion the offence was committed,

Appeal in crimina? 33, (1D An appeal shall lie to the Court of Sessions {from any crder or
cases. sentence passed by a Nyaya Panchayat within sixty days of the passing of such
order or sentence.

(2) The Court of Scssions may, pending disposal of the appeal under
sub-section {1} direct that further proceedings in respect of any criminal pro-
ceedings be stayed or the execution of any sentence be suspended.

(3) Any order passed by a Court of Sessions under sub-section (1) shall
be final.

Certain persons 34. The Nyaya Panchavat shall not take cognizance of any offence of

accused of theft  theft in which the accused,—
not to be tried . R s . . . .
by Nyaya Pancha- (a) has been previously convicted with imprisonment of either descrip-

yat. tion for a terrn not less than three years: or
(b) has been previously fined out any Nyaya Panchayat; or

(¢) has been bound over to be of good behaviour in proceedings insti- Central Act
tuted under section 109 or section 110 of the Code of Criminat2 of 1974,
Procedure, 1973, '

. 35. The offences cognizable by a Nyaya Panchayat and punishable
Compounding of under Indian Penal Code specified in sections under clauses (1), (2) and (3) of
section 26 may be compounded by both the parties with the permission of the

Nyaya Panchayat.

Compensation a6. h} imposing any fine, the Nyaya Panchayat may direct that the whole
to complainant ete, ©r any portion of the fine recovered shall be applied—

(a) towards defraying the expenses properly incurred in the case by the
complainant ; or

{b) in giving compensation to a person for any materjal loss or damage
cansed to him by reasons of commission of the offence.

Punishment for 37. Where a Nyaya Panchayat imposes a fine and such fine is. not paid

non-payment of  as required, it shall record an order specifying the amount of the fine imposed

fine. and that it has not been paid and shall forward the same to the nearest Magis-
trate, who shall proceed to execute it as if it were an order passed by himself
and such Magistrate may sentence the accused to imprisonment in default of
payment of fine,

Compensation to 38. If a Nyaya Panchayat is satisfied. after enquiry that a case brousht
A . y 2
accused for false or before it is false, frivolous or vexatious, it may order the complainant to pay
frivolous case. ;he accused such compensation, not exceeding rupees one hundred as it deems
t:

) Provided that no such order shall be passed, unless the complainant is
given an opportunity to show cause against it.
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29 JInstead of pussing a seatence, the Nyaya Panchayaf muay, except in Youthful offenders
the caze of the offences uinder the Andhra Pradesh Prohibition Act, 1995, dis-
charge afler due admonition a youthful offender who. in the opinion of such
Nyaya Panchayat is, at the time of conviction for the offence, under the age of

sixteen years.

PART IV—MISCELLANEQUS

£8. The proccedings before the Nyava Panchayat and the judgement of Procecdirgs to be
the Nyaya Panchayat shall be in Telugn lanpuage. # Telugu.

4L (1) If ihe applicant or complainant [ails to appear after having  been Disposal of suits
informed of the time and place fixed for the hearing, the Nyaya Punchayat may 2pd casesin
hear and decide ¢he suit or criminal case in his absence, ggsg“;‘f]f party
(2) The Nyaya Panchayat may hear and decide a suit or criminal case
in the absence of the applicant or the accused if a summon has been scrved
upon him ot if he has been informed of ibe time and place fixed for hearinyg:

Frovided that no sentence siall be passcd by a Nyaya Panchayat oa any
accused, unfess he has appeared either in person or by a representative befure
the Nyaya Paochayat and the subsiance of his siatement has been recorded in
the prescribed register.

(3) Y, after the service of summons upon him an accused fails 1o appear
cither in person or by a representative the Nyaya Panchayat may apply (o
the First Class Magistrate having jurisdiction and such First Class Magistrate *
shall compel the accused to appear in person or by the representative before the
Nyaya Panchayat as if he were a Court trying the case.

(4) Where an accused person has under sub-section (3) been-compelled
to appear before the Nyaya Panchayt, the Nyaya Panchayat shall {forthwith
take his statement and thereafter his attendance at the hearing of the case shall

not be compulsory.

© 42. (1) Y in the opinion of the Government a Nyaya Panchayat is netp,ger of Govern-
-competent to perform or persistently makes default in performing, the functions m:ut to dissglve a
imposed on it by law or exceeds or abuses its power, they may by notification N¥aya Panchayat,
dissolve the Nyava Panchayat with effect fromn such date as may be specified
therein but a new Nyaya Panchayat shal. be established in tieu thereof within a
period of six months from the date of such dissolution.

Provided that the Govemment may, for reasons to be recordad in writing
postpone the establishment of the new Nyaya Panchayat for such further period
as may be fixed; but the interval between the dissolution and the establishment
aforesaid shall not exceed one year.

(2) On the date fixed for the dissolution of the Nyaya Panchayat under
sub-section (1) all its members including Nyayadhyaksha and Nyayapal shall
forthwith be deemed to have vacated their offices as such, .

{3} Before publishing a nolification under sub-section (1), the Govern-
ment shall communicate to the Nyaya Panchayat the grounds on which they
proposed to dissolve the Nyaya Panchayat, fix a reasonable pericd for the Nyaya
Panchayat to show cause against such proposal and counsider its explanation
and objections if any.

(4) Where a Nyaya Panchayat is dissolved and no new Nyaya Panchayat
is constituted in lieu thereof, the District Magistrate shall transfer all suits and
proceedings and the Criminal cases pending before such dissolved Nyaya Pan-
chavat to any other Nyaya Panchayat within his jurisdiction.

43. {1) The Diistrict Magistraie may by notification and with effect fromg. e of
a date to be specified therein remove any member or Nyayadhyaksha or Nyaya-NyT;;;hmksha
palaka who in his opinion is guilty of misconduct in the exercise of the powers Nyayapalaka or
vested in him under this Act. A Nyayadhyaksha who is removed from office member.

shall cease to be a member also.
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(2) The District Magistrate shall. when he proposes to lake action under
sub-section (1) give 10 lthe member or Nyayadhyaksha or Nyayapaluka concern-
ed an oppottunity for explanation and the notification issued shall confain a
stalement of the reasons for the action taken.

provided that the District Judge conceined shall be consulted before
taking action under this section.

(3) Any person apgtieved by an order in a notification issued under sub-
secticn {1}, may within thitiy days from the date of publication of such notifi-
cation prefer an appeal to the Government and the Government may pending
a decision on such appeal postpone the date specified in such notification, and
shall, in cuse the review petition is allowed by order, cancel such notification.

{4) It any notification issucd under sub-section (1) is cancelied under sub-
scetion (3), the person if any nominated as Nyayadhyaksha, Nyayapalaka or
member between the date of such notification and the date of the cancellation
thereof shall cease to hokd office to which he so nominated and the person in
respeci of whom such notification was first issued shali be restored to office
from the date of cancellation of such notification.

(3) Any person in respect of whom a notification has been issued under
sub-section ({) removing him from office of Nyayadhyaksha or member shall
unless the notification is cancelled under sub-section (3), be ineligible for nomi-
nation as Nyayadhyaksha, Nyayapalaka or as member or from holding any of
the offices for a period of three years from the date from which his removal
from office has taken effect.

Conviction by 44, A conviction by a2 Nyaya Panchayat under this Act shall not be
Nyaya Panchayal deemed to be a previous conviction for the purpose of section 75 of the Indian
not a previous  Penal Code.

conviction,

o 45. (1) The Nyaya Panchayat shall not try any suit in respect of an
Resjudicate and . : . ol . . Y
Denjding Suits and Matter which is pending for decision im, or has been heared and decided by
cases. a Court of competent jurisdiction in a former suit between the same parties

or those under whom they c’aim. .
(2) Where a case is pending in any court against an accused person in
respect of any offence or where an accused person has been tried for any offence.
no Nyaya Panchayat shall take congnizance of any such offence or on the same
facts, of any other offence of which the accused might have been charged or
convicted, .
Assistance of Police 46. Every Police Officer functioning within the jurisdiction of a Nyaya
to the Nyaya Panchayat shall be bound 1o assist the Nyaya Panchayat in the exercise of the
Panchayat. lawiul authority.
Power to make 47. (1) The Government may, by notification make rules for carrying out
rules. all or any of the purposes of this Act. :

(2) In particular and without prejudice to the generality of the fore-
going power the Government may make rules,—

(i} as to the payment of Honorariam to the Nyayadhyaksha, members
and the Nyayapal of the Nyaya Panchayat;

{ii) as to the conditions of service of the staff appointed fbr the pur-
poses of the Nyaya Panchayat;

(ifi) as to the receipt and custody of a’'l documents and records by or on
behalf of Nyaya Panchayat and the grant of copies of judgment,
orders and other records.

(iv) as to the place and the manner in which the proceedings of the
Nyaya Panchayat will be conducted;

(v) as to the manner in which any process issued by the Nyaya Pan-
chayat may be served;

(vi) as to the particulars of the registers and records to be maintained
by the Nyaya Panchayats; :
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(vii) as to the conduct of training programmie for members of Nyaya
Panchayats;

(viii) as to the supervision and inspection of the Nyaya Panchayat by the
District Magistrate and the District and Sessions Judge in respect of
specified matlers;

(ix) as to any other matter which is necessary 1o give effect to the pro-
visions of this Act.

(3) Every rule made under the Act shall immediately after it is made
be laid before the Legislative Assembly of the State if it is in sessions and if
it is not in session, in the session immediately following for a total period of
fourteen days, which may be comprised in the session or in two successive
sessions and if before the expiration of the session in which it is so laid or
session immediately following the Legislative Assembly agrees in making any
modification in the rules or in the annulment of the rule, the rule shall from
the date on which the modification or annulment is notified have effect only
in such modified form or shall stand annulled as the case may be so, however
that any such modification or annulment shall be without prejudice to the vali-

dity of anything previously done under that rule.



STATEMENT OF OBIECTS AND REASONS

Speedy and efficient justice is an cssential ingredient of good governande.
It is common knowledge that the prevailing system of administration of Justice
is cluitered with dilatory procedures and is burdened with heirarchy of appeals
and revisions consuming decades. Litigation has become oppressive with tech-
nicalities, excessive professional intervention and exhorbitant costs. The average
_‘ay person is deterred by the costly and delayed judicial and legal process. Even
petly problems get complicated and it is difficult to see the light of refict throngh

_the dark tunnels of procedure and precedent.

In this background, creation of a mechanism to settle disputes and reader
_justice with speed, efficiency and economy has been engaging the attention of
the Government for guite sometime. In onder to minimise the procedural
delays and needless expenditure and to see that judicial decisions are given in
relatively simple and easy cases speedily and with a view to estabish judicial
bodies at Mandal level, integrating the age old concept of village elders sett-
ling disputes with the modain principles of natural justice, for hearing and
deciding upon petty litigations without involving cumbersome legal process, the
Government have decided to, undertake a suitable legislation for establishment

of “Nyaya Panchayat” at Mandal Level,

The salient features of the proposed legislation are.--
(1) there will be a Mandala Nyaya Panchayat in every Mandal,

(2) the Nyaya Panchayat shal consist of five members nominated by
the District Magistrate in consultation with the District Judge, of
whom one shall be a member belonging to Scheduled Castes/Sche-
duled Tribes or Backward Classes or Minorities or ong shall be a

woman,

(3) for nomination as member one should be a law graduate or gradu-
ate or well known social worker or a person having godd reputa-

tion;

(4) there shall be a Nyayadhyaksha who shall be nominated by the
District Magistrate. He shall bz a retired judicial officer or must have
held a post in Govgmment and had exercised magisterial powers eic.

(5) one of the members will be nominated as Nyayadhyaksha and if the
woman member is nominated she shall be called as Mahila Nyaya-
dhyaksha. The Nyayadhyaksha or Mahila Nyayadhyaksha as the
case may be will preside over and conduct the proceedings:

{6) all offices will be hono’rary offices.

(7) the Nyaya Panchayats will try on the Civil side mainly suits of the
value which does not exceed rupees 50.000/-, suits relating to non
payment of wages, disputes between landlord and lessee, suits rela-
ting to water rights, boundary disputes, right of way, purchase and
sale of lands, matrimonial disputes which can be resolved by con-
cilation, waintenance disputes etc. which are of a trivial nature.

{8) the Nyaya Panchayat will try on the criminal side mainly offences
punishable mostly with imprisonment not exceeding six months or
with fine, offences relating to theft of property not exceeding rupees
fifty thousands in value, certain offences under the A.P. Prohibition
Act, ali offences under the A.P. Panchayat Raj Act, etc.

112
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(%) while trying boih civil and criminat cases, the Nyaya Panchayat will
follow a simple procedure and not the elaborate procedure either
uader the code of Civil Procedure 19G8 or under the Criminal Proce-
dure Code. 1973, Strict rules of evidence under the Indian Evidence
Act, 1872 are also not made applicable;

(10} Provisions are made for quick disposal of the cases;

(11) the Nyuyapala will assist the Nyaya Panchayat in important civil case
and in criminal cases where it is considered that the punishment of
imprisopment should be imposed. An appeal will lie to the Dis-
trict Judge from a decision of the Nyaya Panchayat:

{12) Poiice will assist the Nyaya Panchayat in exercise of its powers;

This Bill sceks to give effect to the above decisions.

(T. SEETHARAM)

Minister for Services
Courts and Justice,



MEMORANDUM REGARDING DELEGATED LEGISLATION

Clanses 1(3),2, 3,4, 11, 12, 13, 15(15), 20(A), 2(¢B), 27, 42(1}, 43(1) and 47 of
the Bill authorise the Government to issue notifications or otders or to make rules
in respect of matters specified therein. All such orders or rules which are inten-
ded to cover matters mostly of procedotal nature are to be laid on the Table
of the Legislative Assembly of the State and will be subjected to any modifi-
cations made by the Legislative Assembly.

The above provisions of the Bill regarding delegated legislation are thus
of a2 normal type and are mainly intended to cover matters of procedure.

(T. SEETHARAM)

Minister for Services

Courts and Justice,
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