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Shastri Bhavan,
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Dear Minister,
Re. Presentation of 136th Report

Forwarded herewith please find the 136th Report of the Law Commission of India bearing the
caption which conveys its contents, viz. : -—

CONFLICTS IN HIGH COURT DECISIONS ON CENTRAL LAWS-- HOW TO FORECLOSE
AND HOW TO RESOLVE

This report is the outcome of a suo motu initiative on the part of the Commission which felt
exercised by the frustrating situation stemming from the identical Central Iaw being inferpreted,
applied, and administered in different and inconsistent fashion in different perts of India as a result
of conflicting judgements of the concerned High Courts. The resultant legal chacs has creatcd a
situation where similarly situated citizens governed by the same Central law “have’ © right in one pert
of th: country ond *do not have’ such aright in another part of the country. This siinaticn would
continue to obtain indefinitely if the concerned matter was not carricd to the Supreme Ceurt or would
continue for decades till the law was eventually ssttled by the Supreme Court even if the maticr was
carricd to the Supreme Court, For instance. the law as to whether a widow would be entitled to be-
come o full or alimited owner of a property in a particular situation came to be scttied in fi vour of the
widow after about 25 years. And th: law as to whether the widow of a victim of a motor vehicle
azsidont could claim compensation in a given situation came to be settled in favour of the widow after
naarty 20 year:(vide paras 2.14 and 2.15 of Chapter II of the Report). The need for a solution, therefore,
is more than ovideni. Hence the Commission has endeavoured (1) to evolve a mechanism to nip such
conflicts in the bud and (2) to resolve existing conflicts in a phased manner by recommending legis-
lative clarifications. This teport is accordingly being presented with the hope that the gravity and
the urgency, of the situation will be appreciated and the needful will be done as soon as practicable.

With warm regards.
Yours faithfully,

Sd/-
Encl : 136th Report, (M. P. THAKKAR)
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CHAPTER T
INTRODUCTION

{.1. Problem under examination.—The constitutional guarantee of “Equality
before law” notwithstanding, under the identical provisions of the identical Central
law, can a citizen ‘have’ a legalright in one State and ‘not have’ such aright in
another part of the country? For instance, can a spouse ‘have’ a right to seeck
maintenance under section 25(1) of the Hindu Marriage Act, 1955 in Andhra
Pradesh but ‘not to have’ such a right in West Bengal 7* And it identical provisions
of identical Central Acts are interpreted, administered, and applied, in different and
inconsistent manner in different parts of the country, the problem certainly calls for
urgent and immediate attention with the end in view to (1) remove the existing
anomalies in the laws arising by reason of conflicting judgments of the different
Hign Courts and (2) to evolve a mechanism to ensure that such anomalies do not
come into existence in future. Hence the present swo /motu exercise.

1.2 Want of uniformity an evil.—It is needless to point out that want of
uniformity iniaw not only impairs the quality of the substantive or procedural law
but also causes serious inconvenience to citizens in general. Those whose business is
to advise persons who consult them on questions of law, find it difficult to give such
advice with confidence where the decisions are conflicting. Those who are entrusted
with the function of adjudicating on questions of law must spend considerable
time in choosing between two or more possible views on a subject which falls to
be considered before them, In this process, there is bound to result considerable
waste of time and energy. That apart, it is not a satisfactory situation that
on a given topic, the rule of law prevailing in one part of the country should be
different from the rule prevailing in another part of the country when the disparity
arises from conflicting judicial interpretations.

1.3. Scheme of the report.—It is against this background that the Commission
has in this report made an attempt to examine the problem and to make certain
recommendations on the subject. In the first few chapters of the report, the
Commission deals with the approach that lies at the foundation of the Indian legal
system and considers adequacy of the present machinery to deal with the aforesaid
problem. Towards the end of the report, a recommendation calculated to resolve
the issue has been made. Besides, the Commission has also considered it proper
existing conflict of significant decisions in the sphere of one important area of law
to bring out th: namely, the major enactments that deal with Hindu Family
law and to make appropriate recommendations in order to achieve uniformity in
law. The Commission hopes to undertake a similar exercise in other areas of law in
a phased manner at an appropriate time in future.



CHAPTER 11
UNIFORMITY AND THE INDIAN LEGAL SYSTEM

2.1. Uniformity.-—It is an elementary, but basic prepositen in the Indian legel
system thet, as for as possible, the lew on import: nt topics forming pért of the legal
system should be uniform. A reasonably deep study of the varicus provisions on the
subject would show that it is an anxiety of our system to maintain and secure and,
wherever necessary, to restore, uniformity on important points of law. The manner
in which this uniformity is maintained wiil be presenily dealt with.

2.2 Source of uniformity,--Our  Constitution and legal system have given pri-
magcy to uniformity of interpretaticn. Sources of such unifermity are more than one.
These have thelr origin in a variety of insirunictits, such as the Constitution, scme
statutory provisions, the doctrines of the legal sysiem relating to the operation of case
law, certain historical developments relevant o the subject, the reasons which led
to the appointment of Law Commnusion and seme a spects ol administrative law,

2.3 Article 141 of the Constitution.—Article 141  of the Constitution declares
that the law declared by the Supreme Court shall be binding onall courts and
authorities within India. This article, in one ol 1ts aepects, is intended to
reinforce the supremacy ol the Supreme Court as an instifuticn having its sway all
over India, and as putting beyoud doubt the propositicn that its prencuncements
are paramount for all couris and authorities. But. in ancther of its aspects,
it is also intended to promote uniformity, Judicial interpretation, whetherit be
on a constitutional question or an ordinary questicn ¢f faw, including a judicial
pronouncement on a question ol uncedified law, ence it comes from the Supreme
Court, will ensure uniformity for the future all cver India. This may appear to be
elementary, but is ol basic importance when one is concerned with the desire of the
Constitution-makers to ensure uniform interpretation.

2.4 Appellate Jurisdiction in counstitutional matters and other matters.—The
scheme of appellcte jurisdiction of the higher judiciary, as envisaged in the
Constitution, reveals how anxicus the Constitution-makers have been to ensure that
within the couniry or within a State. there shall be uniformity ol interpretation,
as fer as possible. For exampie, the right ol appeu! to the Supreme Court in every
matter which involves an inierpretation of the Constituticn, shows that the makers
of the Contsituiion desired that such questions must be ultimately decided by the
highes court in the land. Coming Lo questions of erdinary civil law, the provision in
article 133 of the Constituticn, which gives a right  c¢f an appeal il there is
involved a substantial question of law which needs to be decided by the Superme
Court, is an indication of the basic premize thai i there has been a ¢ontroversy on a
question of law and the controversy needs Lo be decided by the Supreme Court, then
that Court must have jurisdiction to hear and decide the matter. It is thus evident
that the Constitution accords prime consideration to the need for uniformity.

2.5. Appeal by special leave.—-Itis well known that the jurisdiction of the
Supreme Court to grant special leave to appeal under article 136 of the
Constitution is wide engough to permit interference by the Supreme Court when
there is need for such interference, becausc otherwise the law would remain in an
unsatisfactory condition or would be lacking in uniformity within the country. 123

2.6. Access to the Supreme Court.—Betore the Supreme Court is called upon to
make a pronouncement on a particular subject, there is the question of access to the
Supreme Court. The need for givng the citizens such access to  the highest court of
the land where a question of law 1s involved wos very much before the
Constitution-makers and supplics the principal rational for those provisions. The
Constitution envisages a right of appeal to the Supreme Court when there is involved
a substantial question of law that needs to be decided by the Supreme Court.? This
right of appeal is not merely for the benefit of the litigant involved in the immediate
controversy. It is also intended to enuble the obtaining of proncuncements of
law by the highest court. [n this sense, such aright of appeal is intended to benefit the
legal system itself, by advancing and promoting the cause of uniform interpretation.

2
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_2‘7. Binding effect of High Court judgement.—It is true that a provision man-
dating that the pronouncement of a High Court on questions of law shall bind
courts and authorities within the State is not found in the Constitution. But it is settled
beyond doubt that the pronouncements of 2 High Court have the same authority
withinthe State as _thoxse_ of the Supreme Court have throughout India. This follows
from a number of judicial decisions that have affirmed and reaffirmed the principle
mentioned above.

In fact, it is because of the existence of such a principle and it is against the back-
ground of such a principle that section 100 of the Code of Civil Procedure, 1908
formutates the right of second appeal 1o the High Court in terms of phraseology
which focuses itself upon the involvement of a question of law. But for this emphasis
on a question of law, an emphasis which the Law Commission of India bad an
opportunity of dealing with in fts renort on the Code® this aspect could have
escaped attention. Bui today, it cannot escape attention .

This emphasis, as found in section 100 of the Code of Civil Procedure, was
more specifically formulated in the recommendation of the Law Commission which
has ultimately found its place in the section as amended in 1976. The Law Commis-
sion made the following observations as to the rationale underlying the right of

second appeal :

“1.J. 38. The rationale behind allowing a second appeal on a question of
law is, that there ought to be some tribunal having a jurisdictien that will
enable it to maintain, and. where necessary, re-establish uniformity throughout
the State on important legal issuwes. so that within the area of the State, the
law, in so far as it is not enacted law, should be laid down, or capable of being
iaid down, by one court whose rulings will be binding on all courts, tribunals
and authoritics within the area over which it has jurisdiction. Thisis implicit in
any legal system where the higher courts have suthority to make binding
decisions on question of law™.

“I-1. 39, Whena case involves a substantial point of law, the general interest
of society in the predictability of the law clearly necessitates a system of appeals
from courts of first instance to a central appeal cowrt”.

“As has been observed. “The real justification for appeals on questions of
this sortis not so much that the law laid down by the appeal court is likely to
be superior to that laid downby 2 lower court, as that there should be "a final
rule laid down which binds all future cowrts and so facilitates the prediction
of the law. Insuch a case the individual litigants are sacrificed, with some jus-
tification, on the altar of law-making-. and must find such consclation as they
can in the monument of a leading case™.

2.8, Second appeal to High Court.—One can view section 100 of the Code of
Civil Procedure from anathsr angle. The section is based on the principle that with-
in the State, thare should be uniformity on questions of law. It is on this basis
that section 100 gives a right of second appeal to an aggrieved party it a question of
law is involved and i certain other conditions are satisfied. The basic objective of
this provision of the Civil Procedure Code was considered at some length in the Law
Commission’s Report on the Code of Civil Procedure. The Commission tock the
opportunity of analysing the type of questiens which should appropriately reach
the High "Court by way of second appeal. Dealing with this aspect. the Law
Commission had an cecasion to chserve? -

«Nature of the question of law regarded as appropriate for second appeal.”

“1.j. 77. We shall indicate very broadly the nature of the questions of
law which we regard as appropriate lor submission 1o the High
Court under section 100 as we propose to vevise.

First- and the most important of all is the consideration of uniformity
throughout the State. It is abvious that on guestions of law uniformity
must be maintained. Tn so far as interpretation of enacted laws having Statewise
importance is concerned. it is the task of the judiciary to maintain the unity
and the High Court. as the highest tribunal at the State level, should continue
to have the ultimate authority to establish unity by resolving or avoiding the
possibility of different views in lower courts.”.
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2.9. The above passages show thal in conferring « right of second appeal, the
legal system s as much concerned with the quality of the law, as it 1s with the
grievance of the particular litigant. Unfortunately, this aspect of the scheme of
zppezl is nat visible on the surface. Therefere. it o_i‘t;n eseapes notice. But, it is an
aspeet of vital importance. The objective of maintaining certainty in the law. and of
avaiding (or removing) want of uniformity is mplicit in the provicion of the code
iy to second appeal, as already stared s

2,10, “Present position’'.-—-The unsatistaclory positton that can result from
want of uniformity, does not require to be sct qut in detail. Even a cursory look at the
candition ol the case law on any matter arising by way 0f construction ol statute
or by way of expasitian of uncodified law would be enough. Reports of the Law
Commission of India on various subjects in the past have drawn attention to conflict
ol decisions, wherever necessary.y Onc can also take at random, many more
ustances irom the case law relatingto any Central Act of general application and
importance, and discover how there exists u want of uniformity on the interpretation
of so many provisions of that Act. The posttion s the same. even when one comes (o
rules of law not derived from statute, bul based on precedent.

2.11. Doctrine of precedent.—The consideration of unifornuly is, in fact, one
of the philosophical justificaricns for the dogirine of precedent. We are not. at the
moment. concerned with any theoretical exposition of 1his doctring. But it scems
neeessary Lo draw attention to some aspects of the doctrine. Stare decisis has become
an integral part of onr law and the doctrines of precedent and stare decisis seems to
lave at least 1three purpeses in mind -

{1) they provide a basis from which lawyers can advise c¢lients:
{2} they avold additional costs of appeals and unnecessary Htigation: and

(3) there 1s a danger thal it the absence of these doctrines. different courts in
different aveas would apply different principles of Yaw in the adpdication
aof ponrtroversigs.

The last mentioned object is of direct relevanes for the heaithy funct’oning of the
legal system.

2.12. Law Commission in 19th Centurv.——T¢ is not merely in the constitutionat
or statutory provisions or uncodified roles relating to precedent that the aspect of
uniform interpretation finds a reflection. Ove can discern its role as having been
visualised by those who had occasion to deal with the shaping of the Indian Legal
System in the course of the last twa centuries or so. One of the considerations which
~uppiiod the fnspliration for tha sexting up of the Law Commissions ia the 19 Cen-
tury was the desire to seeure uniformity of faw. Tt is true that this was at 4 time when
the s1ress was more on removing local variations in the taw as enacted or as followsd
by custom, rather thar on avoiding divergences in judicial decisions. But the latrer
consideration was alse within the mind of the authorities. Fer example, one of the
measures of judicial reform achizved in the latter halt of the 19th century was the
Tusion of the parallel jurisdictions earlier possested by two sets of covrts which
were fancitoning within and outside the Presidency towns. The great incenvenience
of conflicting pronouncements of law by th: erstwhile Supreme Courts (for the
Presidency Towns) and by the erstwhile Sudder Diwani Adalats {For areas outside
the Presidency Town) was perceived by those who were entrusted with the task
ol advising in such matters. That is how the High Courls Act, 1861 was born.
whereunder these pre-existing jurisdictions were combined into one forum which
would tay down the law autoritatively for its awn area.

2,13, Present Law Comatission.—FEven in the present century, the creation of the
Law Commission of Tndia in 1955 was, in past. the resuli of a realisation that
wherever a conflict of decisions has impaired the uniformity of law, that uniformity
should be re-introduced into the legal system. Tt is needless to <ratel0 thar whenever
the Law Comumission has entered into an examination of 4 particular Central Act. it
has, mmaking recommendations with reference {0 amendment. repeal or revision
of that Central Act. bornte in mind the weed for Treintroducing uniformity, if found
to hav? been damaged by a canflict of decisions or other sources of ambignity
i the taw,

I—191 Min ol Law & Fustice/ND %
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2.14. Section 14(1), Hindu Succession Act.—An instance of conflict of decision
which fortunately came to be resolved by the Supreme Court (after a time lag of nearly
25 years) may be referred to at this stage. The case related to section 14(1) of the
Hindu Succession Act, 1956 and interpretation of the words “full owner” occuring
inthat section. Section 14(1) of the Act reads as under :~—

“(1) Any property possessed by a female Hindu, whether acquired before
or after the commencement of this Act, shall be held by her as full owner
thereof and not as a limited owner.

Explanation.—In this sub-section, ‘property’ includes both movable and
immovable nroperty acquired by a female Hindu by inheritance or devise, or at
a partition, orin licu of maintenance or arrears of maintenance, or by gift from
any person, whether a relative or not, before, at or after her marriage, or by
her own skill or exertion, or by purchase or by prescription, or in any other
manncr whatsoever, and also any such property held by her as stridhana
immediately before the commencement of this Act.”

The probelem that had arisen before the High Courts can be best narrated from
the opening paragraph of the judgment of the Supreme Court <.

“Under the same law (a) in an identical fact-situation, a Hindu widow who
has inharited property in Orissa or Andhra Preadesh would be a ‘limited owner’
and would not bacome an ‘absolute owner’ thereof, whereas, if she has inherited
property in Madras, Punjab, Bombay or Gujarat, she would become an ‘abso-
lute owner’. That is to say, in a situation where a Hindu widow regains
possession of a property (in which she had a limited ownership) subsequent to
the commencement of the Act (b) upon the retransfer of the very same property
to her by the transferec in whose favour she had transferred it prior to the
commencement of the Act. This incongruous situation has arisen because of an
interpretation and application of section 14(1) of the Hindu Succession Act
(Act). In the context of the aforesaid fact-situation the High Courts of Orissa
(¢) and Andhra Pradesh (d) have proclaimed that she would be only a ‘limited
owner’ of such property on such retransfer whereas the High Courts of
Madras (&), Punjab (f), Bombay (g) and Gujarat (h) have taken a contrary
view and have pronounced that she would become an ‘absolute owner’ of sucha
property in the aforesaid situation. We have thereforc to undertake this exercise
to remova the unaesthetic wrinkles from the face of law to ensure that a
Hindu widow has the same rights under the same law regardless of the
fact as to whether her property is situated within the jurisdiction of one High
Court or the other.”

Ultimately, the Supreme Court held that the widow would be entitled as full
owner in the above circumstances.

2.15. Another illustration of a controvesy which ultimately was resolved by the
Supreme Court (after a time lag of nearly 20 years) may be referred to in this
context.12,

Insarer’s Liability umder Motor Vehicles Act.—Section 96(2) (b) (ii), Motor
Vehicles Act, 1939 was the provision to be concidered. While section 96 of the Motor
Vahicles Act imposes on insurers of motor vehicles the duty to sati sfy a judgment
obtainad against persons insured in respect of third party risks, it was permissible
under section 96(2) for the insurer to raise certain defences to the action on specified
grounds. Thus, a dsfence conld be based on section 96(2)(b)(ii) which related to—

“a condition excluding driving by a named person or persons or by any person
who is not duly licensed, or by any person who has been disqualified for
holding or obtaining a driving licence during the period of disqualification™.

(a) S:zction 14{1) of Hindu Succassion Act of 1956.

(b) The Act came into force on June 17, 1956.

(¢) Ganssh Mahanta v. Sukria Bewa, AIR 1963 Ori 167 : 39 Cut LT 474,

(d) Venkatarathnam v. Palamms, (1970) 2 Andh WR 264,

(¢) Chinnakolandai Gourdan v. Thanii Gounder, TLR (1856) T Mad 326 : ATR 1965 Mad 497:
(1965) 2 MLJY 247.

(f) Teja Singh v. Jagat Singh, AIR 1964 Punj 403.

() Ramgowda Aunagowda v. Bhausaheb, ILR 52 Bom I: AIR 1927 PC 227.

(h) Bai Champa v. Chandrakaata Hiralal Dahyabhai Sodagar, ATR 1973 Guj 227,

2191 Min of Law & Justice/ND/90
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The question that troublcd the High Courts, untilit was resolved by the Supreme
Court, can be best stated by quoting from the judgment of the Supreme Court:—

“While in some States a widow of a victim of a motor vehicle accident can
recover the amount of compensation awarded to her frem the nrurince
company, ina precisely similar fact-situaticn she would be unable ‘o doc,in
other States, conflicting views having been taken by the respective High
Courts. The unaesthetic wrinkles from the face of law require to be removed by
settling the law, so that the sume law does not operate on citizens differently,
depending on the situs of the accident. The qustion is, whether the insurer
is entitled to claim immunity from a decree obtained by the dependenis cf the
victim of a fatal accident on the ground that the insurance policy previcad “a
condition excluding driving by a named person or persons or by any perteh who
is nct duly licensed or by any person who has been disqualified for holding er
obtaining a driving licence during the pericd of disqualification’, and
that such exclusion was permissible in the context of section 96(2)(b)(ii) for
claiming immunity against the obligation to satisfy the judgments against the
insured in respect of third party risks”.

On the question of the insurer’s liability, the Supreme Court held that the
absolute cxclusionary clause had to be read down so as to bring itin conformity with
the substantive provisions of the Act. What emerges from "the aforesaid ittustraticn
is that it took about 25 years before uniformity in the law as contained in Secticn 14
of the Hindu ¥ Succession Act could be brought about by the Supreme Court. Till
then the law ~was being "administered differently in different parts of the country in
terms of the interpretation made by the respective High Courts of concerned States.
Similarly, in the sccond illustration under the Motor Vehicles Act it tcok nearly 20
years before the law could be uniformly laid dewn by the Supreme Court. In the
result, o Hindu widow acquired a right to property in one State but not under another
under the identical All-India-Law. The widow of a victim became entitled to
compensation in one State but notin another under the same law inan identical
situation. Experience, thus, establishes that inordinate delay of rpearly 20 years is
likely to be cansed if the task of bringing in uniformity is left only to be settied end
laid down by the Supreme Court in appeals as and when the matter is taken up to
the Supreme Court as also establishz: the need for uniformity in law for application
throughout the country.

2.16. Question to be considered thc—machinery.—This excursus has been
considered necessary in order toenable ns to proceed to the next question. If, as
is the theme of the preceding paragraphs, uniformity of decisions and remedying
of the inconvenience caused by conflicting decisions is a desideratum, then what
should be the machinery for maintaining such uniformity? Is the existing machinery
on the subject adequate and if not, what new measures should be devised for the
purpose? We shall, at the proper place, give some samples of important points of
law on which there appears to exist conflict of decisions. In that connecticn, we may
also mention that there are several questions of law on which such a conflict existed
in the past for a fairly long period, though the same has been subsequently removed,
either by judicial pronouncements of the court, or by legislative clarification made as
aresult of the recommendations of the Law Commission of India or otherwise.
At the end of this report, we shall make appropriate recommendations as to the
mechanism to be introduced for the purpose of maintaining uniformity,



CHAPTER III
PRESENT MACHINERY, IF ADEQUATE

3.1. Present machinery: appeal to Supreme Court.—As regards the machinery
at present existing for the purpose of settling a conflict of views, it primarily consists
of access to the Supreme Court or legislative intervention. Access to the Supreme
Court by way of appeal is, in the very nature of things, sporadic and depends on the
accidents of litig ion. A litigant may or may not appeal to the Supreme Court on a
question of law. Evenil’ he has appealed on a question of law, the appeal may be
withdrawn by him for his_own reasons, or the matter may be compromised or other-
wise disposed of, without a decision. Again, even if the matter comes to be heard and
decided on the merits before the Supreme Cout, the particular question of law might
not be gone into by the Supreme Court. Other grounds would have supplied the
material for the final decision. Thus, clarification by the Supreme Court—which
would bz a very good step—is not actually achieved in every case, because the
process is not designed systematically for the purpose.

3.2. Legislative interveation.—Legislative intervention designed to clarify the law
which might have become obscure by a conflict of decisions, is also not a very
systematic process. The point of conflict may not be brought to the notice of the
Lagislature at all. Even if it is brought to the notice of the legislature, the legislature
may not have the time or the inclination to look into i, because of what are regarded
as more pressing demands. Sometimes, even after the Legislature has looked into the
matter and a legislative proposal has been introduced on the subject, the proposal
may not culminate in actual legislation, because the proposal may not be passed or
the Bill, as passed by the House finally, may not contain the needed clarification.
No doubt, the functioning of a body like the Law Commission brings to the notice of
the Legislature the difficuliy caused by conflict of decisions on a particular point.
But th: qusstion of legislative time, inclination and other matters mentioned
above, still remains.

3.3. Need for amendment.—It seems, therefore, that there is need to supplement
the existing machinery by creating some apparatus that will be designed directly to
seek and achicve uniformity of law temporarily marred by conflict of views. The
cause of uniformity has to be improved by removing the defect in the system, where-
under matters in the nature of conflict of decisions do not systematically reach the
courts (the Supreme Court by way ol appeal) or the Legislature (for statutory
clarification), or do not reach cither of these agencies promptly and effectively. In
order to deal with the subject in a concrete manner, we are making a recommendation
in this report! as to the machinery that can be devised to achieve uniformity of law.

3.4. Certain specific enactments concerning Hindu Law covered.—It is appropriate
to draw attantion to the conflict of decisions that seems to exist on various significant
points concerning certain specific enactments. The present report deals with
enactmsnts which constitute an important part of codified Hindu Law, viz., the
Acts of Parliament relating to (i) Marriage; and (ii) Succession,— that is to say, the
major statutes relating to Hindg Family Law. In due course, the Commission
hopes to take up certain other important enactments also, from the point of view
of settling the conflict of decisions that might have arisen on the subject.



CHAPTER IV

IDENTIFICATIUN OF SOME PROBLEMS ARISING OUT
OF CONFLICTING DECISIONS OF DIFFERENT HIGH
COURTS AND SUGGESTION OF REMEDIAL MEASURES

4.1. Tne same law caiinot be continued to be allowed to be interpreted, applied
or administered, in different parts of the couniry in an inconsistent and conflicting
fashion by different High Courts of the cocerned Siates. The  cenflict ‘may’ in
course of time be resolved by the Supreme Couri provided however that it is carried
to the Supreme Couit. {The litigant may not have the will or the rescurces to approach
the Supreme Court). Even if tie contlici ultimately gets rescived, if may be after a
decade or iwo. Existing conflicis must, therefere, be removed by remedial legislative
measuies. Tle stupendous and arducus task can be underiaken oniv in a phased
manner. bn the present chapter the Comuission has dealt wiili preblems arising out
of the Hindu Marriage Act, 1955 and the Hindu Succession Act. 1956 respectively.

4.2. aa or cannet a respondent in a restitution of conjugal rights petition plead
by way of defemce that the wmarriage does net subsist? shiould he or she be driven
to a separate suit 7 Scction 9 of the Hindu Marriage Act, 1955 provides
that when either the husband or the wire has, without reasonuble excuse, withdrawn
{rom the society of the other, the aggrieved parly may apply, by petition, to the
District Court for restitution of conjugal rights and the court, on being satisfied of the
truth of the statemeni made in such petiiion and on being satisfied that there is no
legal ground why the application should not be granted, may decrec restitution of
conjugal rights accordingly. Theie is an Exaplanation to the scciion, dealing
with the burden of proof of reasonable excuse. There is a conflict of decisions on one
question, nameiy, wheiher the respondent in the peiition fer resiiiution can raisc
a plea in defence, that the respondent had already obiained dissclution of the
marriage according to cusiom. The High Court of Rajasthai has held X that such a Dlea
cannot be raised. The reason proficred is thal the Act makes no express provision for
the adjudicaiion of a claim or defence that the marriage belween the contending
paities stands dissolved by a decision by a private {orum likc the Panchayat of the
tribe. According to that High Court, such adjudicaticn can be obtained only from
the civil court and not from the matrimonial court.

But the High Couwrt of Jammu and Kastunir? has taken o contrary view. 1nits
opinion, a petition under section 9 (for restituiion) or under section 13 (for divorce)
presupposes an existing valid marriage. The pica ihat no such marriage oxists, either
because it never ook piace ur because it was dissolved under a custom or a special
enactment, is a defence open to the opposite party to non-suii ihe pelitioner, cven if
such a defence has not been specificaliy provided in section 9. According to this view.
a matrimonial court can, and indeed is bound to, enteriain a defence ralsing a plea as
to non-existence of a masriage or its non-performance or any other legal ground. T he
matrimonial couri must mould its decree or order in accordance with its adjudication
onit. It would appear that the latier view is correct. It is worih noting that section
29(2) of the Hindu Meuiviage Act, 1955 expressely provices that ihe Actis not {o uffect
any right recognised by cusiom or conlerred by any special enaciment to obtain
dissolution of a Hindu Murriage. Thus, a cusiom is not abrogaied by the Hindy
Marriage Act, 1955. Incidentally, the Dethi High Court has held that the custom
prevailing amongst Sikh Jais of the Amritsar District to dissclve the marrige otherwise
than under the Hindu Marriage Act, 19551s recognised by law, and where such a
dissolution has been madc out of court, a subsequent marriage cannot be declared
null and void.®3 The Conunission is of the view that.—

. (1} in order to immunize the unfortunate spouse involved in a matrimonial
litigation from the evil of multiplicity of proceedings and

(2) in order to ensure that all the controversies between the parties are
tesolved by the very court before which their matrimonial dispute’is initially
brought.

Insicad of driving the paities loa fresh litigation involving incurring of fro
the court must be expressly empowered to resolve all the relev
<Iis’ hetween parties ends once and for alf fimes,

8

sl costs,
ant issues so that
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~ To e50ive tha conflict of views and in view of the considerations streesed earlier,
it is recommended that an ‘Explanation’ broadly on the lines indicated hereunder be
added to section 9:— ) -

“Explanation 2. The Court before which a petition for restitution of
conjugal rights is presented under this seciion shall have jurisdiction to decide
whethes the masriage has been dissolved in exercise of any right recognised by
any custom or conierred by any special enactment to obtain the dissolution
of a Hindu Marriage, being a right saved by sub-section (2) of section  29.”

4.3 Can one of the spouses who has signed a joint petition for diverce by consent
not withdraw his or her consent before the court passes an order granting the prayer ?

Section 13B of the Hindu Marriage Act, 1955 provides for divorce by consent:—

*13B. Divorce by mutual consent.—(1) Subject to the provisions of this Act
a paition for dissolution of marriage by a decree of divorce may be presented
to th: disirict court by boih the parties to & marriage together, whether such
marriag: was solemanized before or after the commencement of the Marriage
Laws (Ameondment) Act, 1976, on ihe ground that they have been living
separately for a period of one yeor ormore, that they have not been able to
live togeiher and that they have mutually agreed that the marriage should be
dissolved.

(2) On the motion of both the parties made not earlier than six months after the
date of the presentation of the petition referzed to in sub-seciion (1) and not later
than cighteen mostths after the said date, if the petition is not withdrawn in the
meantime, the Court shall, on being satisfied, afier hearing ths parties and after
making such inquivy as it thinks fiz, that a marriage has been solemnized and
that ths avermen.s in the peiidon are true, pass a decree of divorce declaring
ths snarriage to bs dissolved with effect from the date of the decrec.”.
[Emphasis added]

After the initial piition for divoree is made jointly by the spouses, the court
must wait for the period specified in the section. Itis implicit that the conscut io divorce
as recordad in the tnitial petition, canbe withdrawn by the conscnting spouscs before
a final order is passed by the court granting the request for consent deciee for divorce.
But can the consent be withdrawn by only one of the spouses? According to one
view, it can bc so withdrawn, ,%,% However, according to cnother view,” the
withdrawal  pplication muide by only one of thetwo spouses is incompetent and
having once apponded the signature as a joint petitioner, he or she cannot 1esile
from the conscnt even though no final order has been passed by the court acting on
ths joint request. Once the signature is made and petition is presented, such is
the view, he or she is ticd down to the consent and camnot be allowed to withdraw
from the constant unilaterally provided the signautre made in token of the consent is
voluntary and not tainicd with fraud.

The Delhi as well as the Bombay High Court subscribe to this view. ®

4.3.1. In the result, in one part of India a spouse who has second thouehts on the
wisdom of consenting to a decree for divorce can retrieve the situation bejore the court
passes the final order, in another part of India he or she cannot do so, though both arc
governed by the same staluiory  provision of faw. Such a situation cannot be
contenancad by th: community, particularly in a matter relating to marital status, and
the conflict on the point cannot be tolerated. The statute, therefore, deserves to be
amended so that the same law has the same gonsequences everywhere in the couniry.

4.3.2. Which yiew deserves to prevail and how to amend the law 2.—Before forming
an oninion on tha issue, thy reasoning which has commended itse!l to the respective
High Courts in supposi of the two divesgent views needs to be examined. The High
Couit of Dolhi which holds the view that consent ‘cannot’ be withdrawn by only one of
the spouses unilaterally reasons —°

‘9. Sub-section (2) provides that if the petitions is not withdrawn in the mean-
{ime, on a joint motion made by the pasties not earlicr than six months after the
date of the preseniation of the first petition referred to.in sub-sec. (1) and not
later thyn 18 month; after the said date, if the Coust is satisfied after hearing the
parties and afier making inquiries that a marriage has been solemnized and the
averments in the potition are true, it can pass a decrec of divorce. Though
stb-sec. (2) of section 13B envisages withdrawal of the joint petition, it does not
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prescribe the procedure for withdrawal of the join: petition. I also do uot find auy

other provision in the Act oy the Rules dealing with withdrawal of a joint petition
presented under section 13B(1). However. seciion 21 of the Acl provides that
subject to the other provisions contained in the Act and to such Rules as the
High Cowrt may make in this behalf, all proceedings under the Act shall be
regulated, a5 far asmay be, by the Code. Thus, 11 is necessary to refer 1o the
provisions dealing with wiithdrawal and abandenment of plaint in the Coce. Crder
23, Rule 1 prescribes the presedure for wiihdrawal and abandonment of a suit.
Sub-rule 5 of Rule I of Order 23 specifically deals with the power of the Cowrt
1o permil withdrawal or abandonment ol asuit or puart ofaclaim presented
jointiv by one or more plaintiffs, Sub-r. (3) of R. [. o 0.23 reads thus :

{5} Nothing 1nthls rule shall be deemed to authorise the Cougt to
permit one of several plaintiffs to abandon a suit or part of a claim
under sub-rule {1}, or to _withdraw, under sub-rule (3), any suil or part of a
claim, without the consent of the other plaindifs.”

Thus, whett the suit1s filed by two or more plaintifts, the Court cannot permit cne
of the several paimills to abandon a suit or par of @ vlaim withoul the consent
of the other plaintiifs.

10. Section 13B{1) of the Act who contempiates joind presentation of g
petition. [tis similar to asuit filed joinliy by one or more plaintiffs, Thus Just
v a suit or port of o claim cotinet be gbandoted or eithdrava B ore plaintift, one
of Hie parties io the pelilion canno! e peridlicd to withdraw the peiition oy
ahpdow the prayer without the coivcnt of the other pariy, In other werds a
pelition presented under secticn 13B{1) of the Act cannot be also withdrawn by
one party unilaterally. Of course, i1 1he Cout i~ satidficd that the consent was
nal o fre: coasent and 18 was the resull of foses, Iravd or uadue inttuence then it
is 7 different matfer beciusc in such acase the court is empowered specifically
1o refuse to gran: the decree. The Legislatuie imtrcduced section 13B inthe
Act by Marriage Law (Amendmeni} Ac. 1976 1o provide Tor # speedy diszolotion
of marricge whenitis {ound that the mavriege isirretrievable. The Legislature
provided tor aninterval cf aperiod of six months between the first motion and the
second mationin order to afford the parties further opportunity for reconciliation.
1f gne party is allowed to withdraw the conseni even when other grounds,
namely that the parties continuc to live separately and have not been able ta live
togsther still subsist and reconciliation 1s ot possible then it will frustrate
the very purpese of the esaciment. Very precicns time of one of the parties who
lrzs waited for over six months for filing the second motion will be wasted and
a party who wants to harass and is guilty of abusz of the process of the Court wilt
benefit, This position is made Further clear by inscrtion of sub-sec. (bb}to section
23(1) of the Act. Under this section, the Cowt iz gimpowered to grant the decree
even in an undefended case ifitis satisfied that the avermenis inthe petition
are true and the cosenttor mutual divosce jias not been obiained by force, frang
or undue infleence.  En my opinion, since the scoend moiion as contemplated
in section 13B(2) hes to be o jeint motion, soclion 23 would come intg
operation in a case like ihe present one when cne ol the parises refuses to join
inthe second motion and the other parly has no alternative bui te make an
application to the couri for orders on the petition aiready pre:ented vnder
seetion LIB(LY of the Aot befors the specifer tinme of 1§ months expires. ir
unilateral withdrawal of consent is permitied the Conrl will not be able to pass
a decree in dn undefeaded case imder section 2Xbo) of the Acf. T am Lhus
unable to accept the contention of the lewrned counsel for the respondent
that he could unilaterally withidr.w the consent without proving that the
consent was obtained by foree, {raud or undue influence.’

{Emphasis supplied]

4.3.3. The sante view is held by the High Couri of Bombay 10 as reflected in the
passage extracted from para [1:—

“11. ... The above-menifoned circumstances would definitely show that
the hwsbund has filed th: petition along with his wife for a divorce by mutual
consent and that while doing so, he acted voluntarily. There was no question
of any confused state of mind. Thus, here isa case where there is abundant
cvidence to show that at the fime when the application was made the husbapd
and the wife had mutuadly agreed that the masr ge showld be dissolved.
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Similarly, the various circumstances do indicate that-the parties have been
residing separately for more than one year and that there was no possibility of
their living together. These are all the requirements under section 13-B for
making a joint application for divorce. Once these requirements are proved,
it would be necessary for the court to grant a decree for divorce. The fact that
ata later stage either party does not want a divorce would be irrelevant. What is
material is as to whether the above mentioned requirements were existing

when the petition was filed.”
[Emphasis added]

4.3.4. The contrary view that consent can be withdrawn by one of the two spouses
unilaterally is supported by the reasoning unfolded in this passage 1

“9. With great respect to the learned Judge of the Punjab and Haryana
High Court we are unable to agree, that after a petition is signed and filed in
Court by both the parties under section 13-B(1) it cannot be withdrawn by one
of them. The very condition prescribed in section 13-B (2) of the Act namely that the
petitition has to be considered on the motion of both the paities, means, if one of the
parties declines to join the other to make a motion for consideration of the petition on
merits, dfter six months after the date of presentation of the petition, consideration
of the petition on its merits becomes impossible. Therefore, it is clear that while
it is open for both the parties to withdraw the petition jointly, it is also open
to one of the partcis at her or his option, not to join the other to make a motion for
consideration of the petition, in which event, the Court has no power to
consider the petition onits merits. That is what happened in this case. Therefore,
the learned Judge had no option thanto dismiss the petition. In fact as shown
earlier the appsllant himself in his objection to the application for maintenance,
has stated so, though he has contended to the contrary in this appeal.

10. Our view receives support from a Division Bench judgment of this
Court in Krishnamurthy Raov. Kamalakshi, AIR 1983 Kant 235. Inthat case
Jagannatha Shetty J., (as he then was) held that the consent, in the context
of passing a decree for divorce, must subsist on the date of hearing. Therefore,
consent given on the date of petition is not final and irrevocable. 1f so, there was no
necessity for the Legislature to impose the two conditions in section 13-B(2) viz.,
(1) bar for consideration of the petition for a period of six. months-and (2) the
consideration of the petition could e only on-the motion of both the parties.
Therfore, we are of the view that the respondent was entitled to withdraw the
cosent for divorce given in the petition and when she did so the Court was right
in dismissing the petition, indeed it had no other option.”.

[Emphasis added]

4.3.5. Fallacy in the Delhi view.—The Delhi High Court has erroneously drawn
upon the analogy of a civil suit by two plaintiffs which cannot be withdrawn by
onty one of the plaintiffs. It has been overlooked that both plaintiffs have a joint and
common interest in sceking a relief against a defendant and one of the paintiffs
cannot abandon the intercst of the other. As against this in a joint petition for
divorce by consent presented bytwo spouses, but for their consent at the stage of
presentation, the interest of the two spouses isin conflict. Thereis no common
defendant against whom they have a joint common interest to seek which cannot be
abandoned by one of them at the cost of the other. This vital distinction has been
overlooked. What is more, the Delhi High Court has not shown awarencss of the
insurmountable hurdle presented by section 13B(2) which envisions a joint motion by
both the sides (at least six months after the presentation of the petition) being made
for a decree. Certainly the spouse having second thoughts cannot be compelled to
make a joint motion for decree. There is no answer to this hurdle. And the High
Court has attempted none. The Delhi and Bombay view is therefore ' altogether

untenable.

4.3.6. Why the Commission commends the view that consent can be withdrawn
by any one of the spouses unilaterally.—There are five good reasons which induce the
Commission to conclude that the view that the consent can be withdrawn even
unilaterally at any time before the final order is passed by the Court as held by the
High Court of Punjab, Karnataka and Kerala (differing from the High Courts of
Bombay and Delhi) :— : : 4

(1) Consent of both the spouses must subsist till the passing of the final order

by the Court granting a decree for divorce by consent. No decree by consent
can be passed on the basis of a one-time consent accorded in the past at the
point of time when the petition was signed and lodged. Tt would be unfair

1
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and incongriucus forthe court to passa decrec in the face of the clear
assertion by one of the spouses that thefe was no “‘consent on his or her
part at the point of time of passing the so-called consent decree” ina
mairimonial matter having serious repercussiens on the life and future
statns of the spouse who, on lurther reflection after appending the
signature, has doubts abut the wisdem of doing se.

(2) Thereisno basis inlogic or layw for freezing the option of the consenting spouse
as on the date of presentation of the petition seeking a  divorce
by consent.

(3) The legislative mandate embedied in section 13B(2) compelling the two spou-
ses fo wdit for six months before moving the court, by necessary implication,
provides the clue to the discernible purpose of the provisien, viz., to grant
time for ‘reflection’ as also for possible reconciliaticn purcuant thereto.
viz., precondition enjeined.

(4) Tke ‘motion” for decree for divorce by consent being required (o be nuide by
“both™ of the spouses cannot be cemplied with in casc one of the spouses s
nct prepared to join in making the meticn. Surely the spouse who no longer
consents capnot be <compelled’ to jein in moving a motion for o decree as
enjoiined by section 13B(2) .

(5) To pass a decree by consent in the face cf the express asserticn by cne of the
iwo spouses that there was no consent at thoe seally armeial point of time of
passing the final order would be in tota! negation of the lelter and spirit
of the law.

The Commission accordingly has no hesitation in recermending that ain Explanarion
be added to section 13 B to the effect that the consent of Loth the spouses reflected
in the joint petition must subsist at the poini of time when the court passes the jinal
order granting the decree as praved.

4.4. Should the ebjectinuable or cvue! conduct of oue of the spouscs subseguent to
the institntion of a petition wader the Iiindn Marriage Act, 1955 ke open ic exami-
nation or should it ko chut out of ceasideration, Therc is a conflict of decidiens cntihe
question whather the conduct of a persen afier the filing of 2 matrimenrial petiticn
can be taken into account in graning relief under the Act. particilarly where 1he

‘41&-\
alleged conduct amcunts to cruc'ty,

Can be examined.

4.5 In a Delhi case,’2 in the cross-examination of the petitioner husband, it was
suggested that he was having illicit relationship with ene B, Subesquently, the
respondent-wife in her stitement impreved her ellegaticn ane ceid that che hereelf
had seen the husband closcted with B and sleeping with B in a compremising
position. This imputation was not a greund pleaded by the husband inthe petitien.
It was cowended that as this pusticular episcde of cruelty was not tvkenin the
pleadings,. ctiher initinlly or by way of cmendment, it could nrer be taken inte
consideraticn by the court. The lcarned Single Judge tock nete of the relevant
authoritics and, disag-ecing with the contenticn, cbeerved -

. *“I have considered these cascs, but they only state the general rule whileit
15 cqually well settled that there are cxceptions to this rule and it is ¢ rentoa
court inexcepticnal cases to take into consideration cvents which may have taken
place subsequent to the fling of the suit and grant relief on theiy basis where 1he
relief as claimed orginally in the suit may have become inappsropriaie by reason
of altered circumstances and where this may appe:r to be necessary in order to
shorten unnecessary litigetion or to subscrve the substantial interert of justice.
Ram Dayalv. Maji Devdiji, AIR1956 Raj 12, which I followed in Paribar v. parihar,
AIR 1978 Raj 140. Exceptions must be applied in matrimonial cases, in order
to subserve the interest of justice and not te compel the portics te begin another
round of litigation on the besis of subsequent events and ailew the precicus peried
of their life to go waste. It must be so done depending, of course, on the nature
of the case, because it is not only the parties which zre concerned in the case,
but the court has a certain amount of duty and discretion to exercise. The relicf
eniirely depends upon its satistacticn. Thet is why, in Chand Narain v. Smy. Saroj,
1975 HLR 494 (Raj): AIR 1975 Raj 88, afact clicited in cross exeminction,
though not pleaded, was considered as to constitute-cruelty. In Kundan Lal v,
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Kanta Rani, 1979 Mat LR 352 (P&H), the husband in his suit for nullity and
desertion, pleaded an unjustified impotence against the wife, the wife in her
written statement did notsay that the false charge of impotence amounted to
cruelty and further did not plead that a report of theft was lodged against her
with the police, but all this was proved on record. It was held that the wife was
Jjustified in her withdrawal from the society of her husband. I am, therefore,
of the view that the learned trial judge was justified in holding that he could
take into consideration the allegation of adultery made by the wifc at the
time of cross-cxamination and in her deposition”,

This view was rcaffirmed 13, 14 by the Dethi High Court in 1987,

4.6. In a Himachal Pradesh case, a subsequent allegation was taken into account
ina case of maintenance. 1%

Caunnot be examined

4.7. According to the view propounded by the Allahabad high Court an allegation
in the written statement cannot be examined to afford any cause of action. 19

The pertinent observations are :—

“Having heard learned counsel for the parties on the merits of the appeal,
I find that it has none. I have already recited in some detail the allegations made
by the husband in his original petition and even indicated that even if all the facts,
stated by the petitioner in his original petition were accepted on their face, no
case whether of cruelty or desertion, for judicial separation or divorce could be
said to be madc out against the respondent. The lower appellate court has recited
cerlain statements, made by the respondent wife in her written statement, while
discussing the point wehether the allegations made by the wife regarding the
husband’s intimacy with his Bhabhi are falsc and whether they amount to
cruelty in law. Now, I must observe, at the very outset, that afact in order to
afford a cause of action for any relief, must precede the initiation of the action.
Consequently any allegation made by the wife in her written statement could
afford no cause of action for any relief on the husband’s peti:ion. Therefore, I
do not think that the statements made by the wife in her written statement, could
afford any ground for granting rclicf to the husband in the present case and
need not have been discussed by the lower appellate court. With regard to the
facts preceding the presentation of the petition, I agree with the finding reached
on assessment of the evidence by the lower appellate court that none of
them could amount to cruelty and &t any rate, the allegation of illicit relations
between the husband and his Bhabhi. which is said to have been hurled by the
wife at him, must be deemed to have been condoned by the cohabitation between
the husband and the wife inthe year 1969, which resuited in the birth of a child
on or about 12-5-1970, after which the parties did net live together.”.

4.8. The Punjab High Court has also sustained the proposition that such subsequent
statements cannot be taken into account.!?

4.9. Why the Cominission supports the view that the conduct of a spouse even
subsequent to the institution of 2 matrimonial petition should be permitted to be exa-
mined.

In the considered opinion of the Commission, the conflict on this vital issue
deserves to be resolved by a clarificatory amendment of the relevant provisions
of law so as to adopt the view propcounded by the High Cocurts which have formed
the opinion that conduct of a spouse should not be excluded from consideration
merely on the ground that th: conduct complained of is subsequent to the institution
of the petitionin point of time subject, of course to the rider that the court may
insist on the concerned pleading being amended to bring the issue in focus. If the
subsequent conduct attributed to the concerned spouse is such that it has a bearing on
the matrimonial problems brought before the court, there is no valid reason for refusing
to examine the matter pertaining to such conduct. The court would naturally be
expected to be anxious to do complete justice between the parties and would not
be expected to shut out or exclude matters, otherwiserelevant, from examination.
For, refusing to look into such matters is likely to result in being disabled to sort out
the problems in a satisfactory manner or refusing to sort out some problems on
hypertechnical considerations. The court cinnot refuse to face facts by closing the
door to the scrutiny of subsequent conduct. A few illustrations will be useful for
3—191 Min of Law & Justice/ND/90
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proper comprehension of the issue. Take the case of & husband seeking o decree for
restitution of conjugal rights. f subsequent to the institution of the petition, he assaults
the respondent wife or levels accusations of adulterous conduct or starts living with
« girl friend, can such subsequent conduct be excluded from consideration except
at the peril of denying justive to the wife? Would the court consider itfair to
proceed to pass a decree for restitution of conjugal rights in favour of the errant
husband by adopting the ‘hands-off- the-subsequent conduct’ stance ?

4.10. The law on the subject is, therefore, in need of legislative clarification
empowering the Court to take inte account subsequent conduct and subsequent
events.—The best course, in the opinion of the Commission, would be to insert at
section, say section 21B (1a), in the Hindu Marriage Act to the following effect to
be inserted between 21B (1) and 21B (2).

“21B(la). Subsequent events.—In granting relief under this Act, the court
shall have power to take into account events subsequent to the filing of the
petition, including statements made by a party in the pleadings or in the course of
evidence before the court or in affidavits or otherwise, but the court may, in a
particular case. refuse to do so in the interests of' justicc until a plea based
on such events is specifically taken in the petition or in the reply thereto, as filed
originally or as amended later with the lecave of the court, as the case may be.”

4.11.1. Whether order granting maintenance to a respondent can be passed even
whilst refusing relief claimed by the petitioner and dismissing his/her petition.— -
Section 25 of the Hin(}u Marrige Act, 1955, confers jurisdiction on the court to pass
orders for maintenance (on an application made by the spouse), at the time of
passing any decree under that Act, or at any subsequent time. It provides:

“25. Permanent alimony and maintenance.~~(1) Any Court exercising
jurisdiction under this Act may, af the time of passing any decree or at any time
subsequent thereto, on application made to it for the purpose by either the
wife or the husband, as the case may be, order that the respondent shall, pay to
the applicant for her or his maintenance and support such gross sum or such
monthly or periodical sum for a term not exceeding the life of the applicant as,
having regard to the respondent’s own income and other property, if any, the
income and other property of the applicant, the conduct of the parties and other
circumstances of the case it may scem to the Court to be just, and any such pay-
ment may be secured, if necessary, by a charge on the immovable property of the
respondent.

(2) If the Court 1s satisfied that there ts a change in the circumstances of
cither party at any time after it has made an order under sub-section (1), it
may, at the instance of either porty, vary, modify or rescind any such order
in such manner as the Court may deem just.

(3) It the Court is satisfied that the party in whose favour an order has been
made under this section, has remarried or, if such party is the wife, that she has
not remained chaste, or, if such partyis the husband, that he has had sexual
intercourse with any woman outside wedlock, it may, at the instance of the
other party, vary, modily or rescind any such order in such manner as the
court may deem just.”,

[Emphasis added)

Many High Courts have taken the view that this power cannot be exercised where the
petition for divorce is dismissed, because, according to these High Courts, the
expression “decree is passed” is referablc only to cases where ¢ decrec granting one
of the reliefs under the Act is passed by the court. In other words, in the opinion
of these High Courts, no order granting maintenance can be passed by a court whilst
refusing any substantive relief under the Act and whilst dismissing the main  petition
as a result thereof.

The High Courts which have propounded this view are:
(1) Caleutta,®

(2) Gujarat,»

(3) Orissa,20

(4) Punjab & Haryana,?* and

(5) Rajasthan?s
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4.11.2. Maintenance can be granted—the contrary view.—In the High Court »f
Bombay itself, there is a conflict on this point. One learned Single Judge of the High
Court has in 1962 subscribed to the view held by the aforesaid High Courts. But
another learned Single Judge has taken a contrary view in 1987 and held that an order Jfor
maintenance can be passed in favour of a respondent even in @ matter where substantive
relief is refused and the inain petition is dismissed. ** Later on, another learned Single
Judge has fallen in line with this view in 1989, 24

4.11.3. The Andhra Pradesh High Court, i its recent judgement, has held that the
power to grant maintenance under section 25 of the Act can be exercised even where the
suit or petition is dismissed. —The view is expressed that the section does not suffer
from any such limitation as is assumed by the other High Courts, whose decisions are
referred (o hereinbefore. A ““decree”, in its opinion, means an expression of
adjudication. Regardless of whether the suit or petition is allowed or dismissed,
the order of the Court constitutes a decree and the expression “a¢ the time of passing
any decree” in section 25 only means “af the tinme of disposal of the case”. And,
according ta the Andhra Pradesh view,the power to grant maintenance is ancillary
to the main power of the disposal of the petition.2s

4.11.4. How to resolve the couflict?—1t would be anomalous and unjust to
interpret  the identical provision of the aforesaid Central Act as conferring
jurisdiction on the matrimonial court to grant maintenance at the time of passing a
decree refusing the substantive relief claimed by the petitioner in one State and to so
interpret it thut the court has no such power in another State. A statutory clarification
is, therefore, necessary inorder to bring about uniformity inthe administration of
law in this area throughout the territory of India to which the Act is applicable.
In the cousidered opinion of the Commission, the conflict requires to be resolved by
accepting the view propounded by the Andhra Pradest; High Courtand by the Bombay
High Court in its two decisions of 1987 and 1989, namely, the view that the courtexercising
Jurisdiction under the Act is empowered to grant maintendance even whilst refusing
the substantive relief claimed by the petitioner and dismissing his or her petition.
The Commission has formed this opinion for the reasons articulated hereinafter.

4.11.5. Reasons.—The five High Courts which have formed the opinion that the
court has no power to grant maintenane in a case where the main petition of the
petitioner is dismissed have been impressed by the argument that when the main
petition is dismissed, it cannot be said that a decree has been passed within the
meaning ol ssction 25 of the Act. Says the Gujarat High Court in Harilal v.
Lilavari?s :

“In our view, the passing of an erder of disinissal of apetition could not be
regarded as the passing of a decree within the meaning of this section. The word
“uny”” which precedes the word “decree” has been used having regard to the various
keinds of decrees which may be passed under the provisions of the Act. A decree may
be a decree for restitution of conjugal rights. It may be a decree for Jjudieial
separation. It may bea decree of mullity of marriage. It may bea decree of
divorce. Al the time of passing any such decree or atany time subsequent
thereto, orders can be made as provided in the section.

% ES ¥

In our view, the language used by the legislature in section 25 is such that the
power thereby conferred could only be exercised at the time of passing of any of
the decrees relerred to in the earlier provisions of the Act or any time subsequent
thereto. We are supported in this conclusion by an unreported decision of Chiel
Justice S.T. Desaiand Justice Bakshi given on 28th November 1960 in First
Appeal No. 178 of 1960 (Gui). In that case, it has been laid down that Sec. 25
refates only to an ancillaryrelicf whichis incidental 1o the substantive refief that may
be granted by the Court, though the incidental relief may be given to other party”.

[Emphasis added]

It is this reasoning which has found favour with all the aforesaid five High
Courts and with the learned Single Judge of the Bombay High Court in Shantaran’s
case.?” The contrary view, however. is founded on the following reasoning which
appealed to the Andhra Pradesh High Court,?® viz.: ‘

“The intention of the legislature is clear that inasmuch as the matrimonial
Court has been seized of the matter and has gone into the mirits of the
vontroversy between the parties and knows who had committed the wrong and
where the justice lay should be empowered to make an order of permanem
alimony. The passing of any decree includes passing of dismissal of the petition

13
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and the decree may be u decree allowing the petition or dismissing the same. The
words “any decree” take in both kinds of decrees. Otherwise, the words will
not be “any decree” but merely “a decree”. Besides there is no meaning in
allowing the parties to go to some other Court and start back once again after
they have done it before the matrimonial Court which knows thelr respective
strength and can be expected to do justice especially when the Couit is one of
the Superior Courts in the Countsy being a District Court or its equivaleni”.

{Emphasis added]

In the opinion of the Commission, the Andhra Pradesh High Court has rightly
stressed the aspect thatan order passed bya court dismissing the main petiticn
comstitutes a decree and the expressicn “any decree” employed by the Legislature
in section 25 is wide enough to cover a decree grantingthe relief as well as a decree
refusing the relief, for a decree refusing the reliclis alsoa “decree passed by the
court”. The expression “at the time of passing the decree” employed by the
Legislature in section 25 of the Act cannot be equated with the expression “any
decree granting one of the reliefs under the Act.”” 1i the Legislaiure intended to
confer the power on the court only whilst granting a relici, the Legislature would have
used the expression “any decree granting a refief” instead of employing the expression
“at the time of passing any decree”. The conirary view is an exiremely narrow view
which would prove counter-productive and would defeat the very purpose of
conferring the power on the court {o grant maintenance. Becatse, i the court was
passing a decree giving relief ro one of the spouses, say, of “‘restitution of conjugal
rights™, the court would be doing so on the ground that the other spouse has no lawfild
excuse jor staying separate. In the event of reaching such a conclusion, there
would possibly be no occasion for awarding maintenance in favour of the spouse
found to be at fanlt whilst granting a decree for restitution of conjugal rights in
favour of the petitioner. So also if the court was granting a decree for “judicial
separation” in fuvour of the petitioner, the court would be domng so on the promise
that the petitioner had lawful ground for staying separate from the respondent.
In that event also, while passing a decree for restitution in favour of the petitioner,
there would possibly be no occasion for awarding maintenance to the respondent
spouse who wes found to be ai fault.  The same would be the position in
a matter where the court upholds the claim of the petitionur for 2 decrec of nullity.
There would be no cccasion to award maintenance whilst upholding the claim of
the petitioner that the marricge wos a nullivy, say, on the ground that a fraud had
been practised. Thus ihere would herdly be an occasion to award maintenance
whilst granting relief to the peiitioner and allowing his or her petition. Surely, the
Legislature was not conferring this power for ornamental purposes when in most
of the cases there would be no cccasion to exercisc the power. Regardless of
whether the petitioner was granted, the relief” of a decree for “restitution of conjugal
rights” or “‘judicial separotion” or “nuility” or whether he was refused such a relief,
the respondent could not pray for award of maintenance. In case the petitioner
succeeded and the decree was passed in his or her favour, the respondent, being a spouse
at fauli who had no right to stay sepaiate and claim mainiendnce, could not possiply
claim maintenance. Tn the event tHhat the petitianee failed, sice the court was not
passing o decree granting relief, the respondent would not be cntitled to pray for
maintenance. In either event, thercfore, the respondent would not be entitled to claim
maintenance. It would mean that such a powes could perhaps be exercised only whilst
granting & decree for divorce and in no other case. Such an interpretation of the
expression “'at the time of passing @ decree” would, therefore, be virtually ventamount
to rendering the matrimonial couri powerless fo do justice by awarding mainfenonce
even in o cdse whete the respondent speuse was the wrongeil party and was entitled to
stay separate and claim maintenance. As pointed out by the Andhra Pradesh High
Court, the respondent spouse would have to initiate proceedings under section 125
of the Code of Criminal Procedure or under section 1& of the Hindu Women's
Adoptions and Maintenance Act. The result would be thit @ wronged spouse would
be driven to another court, involving expenditure of considerable time and money and
resulting in considerable misery to the said spouse. It would also be counter-productive
to create a situation which results in multiplicity of proceedings besides distress
o the wronged spouse and divests the court of the power to do justice between
the parties in the very precceding before the very court. In any view of the
matter, therefore, it is appropriate to resolve the conflict by adding an Explawation
to sub-section (1) of section 23 providing that the power may be exercised regardless
of whether the court granted the refiel claimed by the petitioner or whether the
court refused any substantive relicf under the Act fo the petitioner and dismissed
his or her petition cither on merits or by reason of the petitioner withdrawing the
petition or the same being dismissed for non-prosecution.
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4.12.1. Whether an application claiming maintenance can be entertained only by the
very court which has passed a decree or also by any other court exercising jurisdiction
under section 19 of the Act? —Another significant question arising under section 25 of
the Hindu Marriage Act, 1955, and in respect of which there are conflicting decisions,
is regarding the court to which an application for permanent alimony under the
said section can be made. The Punjab & Haryana High Court®® has taken the view that
even if in a petition seeking divorce or any othcr relief under the Act, a decree is passed
by ‘one’ particular court having jurisdiction under section 19 of the Act, the opposite
party can move ‘any’ court having jurisdiction under scction 19 of the Act in order
to seck permancnt alimony or maintenance, as the case may be. The High Court
has supported the conclusion by the reasoning reflected in the following passage:—

“It is not disputed that the marriage of the parties was solemnised within the
jurisdiction of District Court, Jullundur, both the pasties are residing within the
jurisdiction of District Court, Jultundur, although t is not clear asto where they
last resided together. Therefore, itis clcar that ¢ven for a petition under
section 25 of the Act, the Jullundur Court will have jurisdiction in this matter.
Adverting to the phraseology of S. 25, stress is being laid on the words “on
application made to it for the purpose”. From these words, it is sought to be
inferred that ‘it’ is the Court which passed the decrec, and that court alone, is
entitled to entertain such application. Ii this interpretation were to be placed on
these words, it willlead to anomalous results as would be clear from the following
example. Suppose, a divorce petition is dismissed by the first Court and the
dismissal is confirmed by the High Court and the matter goes to the Supreme
Court and the Supreme Court grants a decree of divorce. The interpretation
sought to be placed on 8. 25 of the Act and onthe word ‘it’ would mean thata
petition for grant of permanent alimony under Sec. 25 of the Act will have to
be filed before the Supreme Court. Similarly, if the divorce petition was declined
by the first Court, but was granted by this Court, the application for the grant of
permanent alimony will lie to this Court. This is not the scope of either S. 25,
or conveyed by S. 19 of the Act. Moreover, the opening part of S. 25 shows that
the proceedings may be taken before ‘any” Court excreising jurisdiction under
this Act and the jurisdiction under this Act is exercised in view of Sec. 19 of the
Act on metters arising under the Act. Therefore, the reasonable interpretation
to be placed, would be that S. 25 or for that matter any other section, should be
read subject to S. 19 so far as the jurisdiction of the Court is concerned unless
there is a specific provision to the contrary in any particular section. Therefore,
on a plain reading of S. 19 and reading it harmoniously with 8. 25 of the Act,
the only conclusion to be drawn would be that even it a petition for divorce
or any other decree, is granted by one of the Courts having jurisdiction under S.
19 of the Act, it may give cause to the oppostte party to move for the grant of
permanent alimony or any other relict under 8. 26 or 27 of the Act, again the
jurisdiction will be governed by S. 19 of the Act and not merely by the passing
of a decree by a particular Court”.

4.12.2. A contrary view s been taken by the Bambay High Coure®® which is of the
view that section 19 will not apply to an application made under section 25, Hindu
Marriage Act, 1955, and that no other court except the court passing the decree witl
have the jurisdiction to grant permanent alimony. Says the High Court :—

“The substantive matrimonial reliefs under the scheme of the Hindu Marriage
Act are governed by Sections 9 to 13B of the Acti.e. for restitution of conjugal
rights, fox judicial separation, for declaration of a void or voidable marsiage.
for divorce on one of the several comtingencies or for divoree by matual consent.
All these substantive reliefs under the hindu Masriage Act arc 1o be secured by
presenting a petition before the Court of original jurisdiction as defined under
Section 19 of the Act. On the other hand, the applications which we have
discussed above under Sections 24, 25and 26are to be presented during the
pendency of the main substantive preceeding. The application for interim
maintenance under Section 24 has to be presented duringthe pendency of the
petition for substantial matrimenial relief. So also applicaticn for custedy
of the child or for maintenance or education.isto be presented when the
substantive petition for matrimonial relief is pending. The wordings of the
opening sentences of Sections 24 and 26 clearly show that the applications are
to be presented in any proceeding under this Act. The wordings of Section
25 are however slightly different. Secticn 25 reads in so far as it is relevant for
purposes of this revision as follows:—

25, (1) Any court exercising jurisdiction under this Act may, at the time of
passing any decree or at any time subsequent thereto, on application made to
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it for the purpose by either the wite or the husband, as the case may be,
order that the respondent shall pay to the applicant for her or his mainte-
nance and support such gross sum................ .

Thus, the application under section 25 has to be presenied to the Court
exercising jurisdiction under this Act between the parties in respect of a
substantial relief under the Act. The plraseology further shows that it is that
Court which can pass ann order either at the time ol passing any decree for
substantial relief or at any time subscquent thereto. It is further clear when
the section says that such application has to be made to it i.c. referring to the
Court exercising jurisdiction under this Act at the time of passing any decree or
at any time subsequent thereto.

_ Even viewing the case {rom another angle, it would be seen that the procec-
dings under Sections 24, 25 and 26 of the Hindu Marriage Act are consequential
reliefs to the main or substantial relicfs arising out of the marriage petition.
As far as Sections 24 and 26 are concerned, there can be no dispute that they are
to be filed during the pendency of the main proceedings for substantial relief.
In so far as S. 25is concerned, permanent alimony is a consequential relief
to the substantial reliet of the determination of matrimenial rights between the
parties. The phrase clearly shows that the Court exercising jurisdiction at the
time of passing of the decree or subsequent thereto on an applicaticn presented
before it may pass an order granting reliel ol permanent alimony and
maintenance. The object of the framers appears to be that the Court having
session of the matter relating to substantial relief is also given the jurisdiction to
deal with the consequential relief of permanent alimony.”. '

The contrary view of the Punjub and Haryana High Court** has been countered in
the following manner: —-

“A contrary view has been taken by the learned single Judge of Punjab and
Haryana High Court in the matter of Smt. Darshan Kaur V. Malook Singh
(AIR 1983 Punj. & Har. 28). According to the learned Judge, Section 19 of
the Hindu Marriage Act is applicable to all proceedings including the application
under Section 25 of the Act as well. Hc disagreed with the argument that the
phraseology of S. 25, and in particular the words “on application made to it for
the purpose’ referred to the court which passed the decree. According to him,
this interpretation would lead to anomalous results. I respectfully disagree with
the said view, inasmuch as firstly the word “petition” in the Hindu Marriage Act
is referred. only to those which are presented to the Court for substantial reliefs
in respect of matrimonial relations inrer se while the word “applicaticn” is used
only for consequential reliefs of interim maintenance, permanent maintenance
or for custody and maintenance of children. Scction 19 of the Act also refers to
“petition” and, in my opinion, obviously to the petition of substantive relicfs
covered by Ss. 9 to 13B of the Act. Further Ss. 24 and 26 from the very natusc
of the reliefs to be granted refer to the pending proceedings for the main relief
and as such have to be filed and presented where the petition for substantive
relief is pending. So also S. 25. which, in my opinion, is a consequential relief
to be granted at the time of passing of any decree of substantive relicl or at any
time subsequent thereto, the application thereunder will have to be filed before the
Court exercising the jurisdiction at the time of passing ol any decrec or
subsequent thereto.

S *

Even the plain reading of the opening sentence of S. 25 shows thal the sce-
tion itself fixes the forum for the relief of permanent alimony and maintenance
to be the same Court which is exercising Jjurisdiciion between the husband and
wife at the time of passing of a decree for substantive matrimonial reliel or
any time subsequent thereto on an application made to it for the purpose.”

. 4.12.3. Which of the two conflicting views descrves to be adopted?—The Law Com-
mission is of the opinion that while both the views are plausible, the Punjab view that
an application claiming maintenance or permanent alimony under section 25 of the Act
can be made to ‘any’ court within the meaning of section 19 to which the main petition
could have been made. is preferable. It gains strength from the (et that the Legislature
has employed the expression “any Court™ instead of cmploying the expression “the
Court’™. In any case, the Punjab view is more conducive (o justice in the sense thar it
results in alleviating the hardship of a spouse entitled to claim maintenaince or perinanent
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alimony. The contrary view is likely to occasion great misery and hardship to such a
spouse. An illustration may be useful to buttress this proposition. Say a husband
obtains an ex parte divorce decree at Bombay. The wife residing at Madras where the
‘marriage was solemnized will be obliged to go to Bombay to seek alimony involving
time-cost, travel-cost and money-cost which she cannot possibly afford. She may
find it practically impossible to do so. Such would not be the position if she can move
the Madras Court where the marriage was solemnized. Accordingly, the view that
an application for maintenance, etc., under section 25 of the Act can be made to ‘any’
court in which the wmain petition could have been instituted having regard to section
19 of the Act deserves to be adopted.

4.12.4. Recommendation.—In order to resolve the conflict on the question, in
the opinion of the Law Commission, it would be appropriate to amend section 19,
Hindu Marriage Act, by inserting the words “including an application under
section 25" after the words ““every petition” end before the words ‘‘under the Act”
in the opening line thereof.

4.13.1. Whether the court passing an ex parte decree can itself set it aside under
Order 9, rule 11, CPC, or whether the litigant should be obliged to prefer an appeal ?—
There is 2 conflict of decisions on the question whether or not an ex parte decree
passed under the Hindu Merriage Act can be set uside on cn application made by
the respondent under the provisions of Order 9, rule 13, Code of Civil Procedure,
1973. The view of Delhi 82, Kurn:take 3 and Madras 32 High Courts is that the
court passing the decree has the power to set  aside but the Gaouhati High Court

" holds otherwise. The Madras High Court in its latest judgment. concurring with the
views of the Delhi and Karnataka High Courts that an ex parte decree can be set
aside by that very Court, holds:—

“Under S. 21 of the Act,it his been provided thet subject to the other
provisions of the Act and tlso to the rules framed thereunder, zll proceedings
under this Act shall be regulated as far as mey be, by the Code of Civil
Procedure. S. 28(1) of the "Act states that all decrees mude by the Courtineny
proceeding under this Act shall be appeallable as decrees of the Court made in
the exercise ‘of its originz! civil jurisdiction and every such cppeal shall lie to
the Court to which appeal ordinarily lies from the decisions of the Court
given in the exercise its original civil jurisdiction. Encouraged by the provision
so made under S. 28(1) of the Act, learned counsel for the petitioner was
emboldencd to contend that the remedy of the respondent was only to appeal
and not on zpplication to setaside the ex parte decrce. There is no provision
either in the Act or in the Rules framed thereunder ¢s to the setting aside of
an ex parte decree passed under its provisions. It is also not disputed that the
Rules framed by this Court do not provide for it. In the cbsence, therefore,
of provisions in the Actznd also the Rules framed thereunder underS. 21
of the Act, the proceedings under the Actstand regulated by the provisions
of the Civil Procedure Code. In S.21 of the Act, there is no indication that
procedural part of the Civil Procedure Code alone would be applicable and
not the substantive part of it. Prima facie, it would appear thatin the absence
of any restriction to the applicability of the substantive provisions of the
Civil Procedure Code :n application for setting aside the ex parte decree
passed under the Act would licunder O. 9 R. 13, C.P.C.”

[Emphasis  added]

4.13.2. The contrary view taken by Gauhati High Court ¥ to the effect that an
application under order 9, rule 13, Code of Civil Procedure, for setting aside an ‘ex
parte’ decree passed under the Hindu Marriage Act, 1955, is not maintainnable is

expressed thus :—

“Tt is made clear that subject to the other provisions contained in the Hindu
Marriage Act, o1l proceedings under the said Act shall be regulated, s far as may
be, by the Civil P.C. Therefore, the mandatory provisions of S, 28 (1) of the
Hindu Marriage Act cannot be regulated by 0.9 R. 13 of the C. P. C. for setting
aside an ex parte decree. All decrees made by the Court in any proceeding under
the Hindu Marriage Act also include an ex parte decree. Therefore, only appeal
will lie against an ex parte decree as laid down under the mandatory provisions of
S. 28(1) of the Hindu Marriage Act. An application under 0.9 R.13 C. P.C. for
setting aside such ex parte decree, is not meintainable. The learned Additional
District Judge committed errpr in law. The order dated 7-2-83 is liable to be
set aside”. ) :
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4.13.3. How to resolve the conflict.—The consensus view held by Delhi,
Karnataka and Madras High Courts is supported by sound rezsons. The Gauhati
High Court has taken o very n-rrow view without ex-:minir g the recsoning of all
the other High Courts. There is no re: son why the litigants in Assam should suffer
hardship and injustice by being obliged to approach the «ppell te court incurring
further time cost 2nd money-cost instead of seekin g the setting rside of the ‘ex parte’
decree in the very court. A stetutory clerification is, therefore, required to be made in
order to bring zbout uniformity of law in the creas to which the Act is applicable.
1t is, therefore, recommended that a new section, say section 28 A, should be inserted in
Hindu Marriage Act, 1955, on the Jollowing lines. :—

“28A.(1) Inany casein which a decree is prssed ex parte ageinst the
respondent, he may apply to the Court by which the deciee was passed for an
ordel to set it aside, and if he sciisfies the Court that summons was not duly
served or that he was prevented by sufficient cause fiom appearing when the
case wes czlled on for hearing the Court shall make ean Order setting aside
the decree as aguinst him upon such terms as to costs, payment into Court or
otherwise as 1t thinks fit, end shall appoint & doy for proceeding with the case.

(2) No decree shall be set aside on any such applicotion as oforeseid unless
notice thereof has been served cn the opposite porty.”

4.14.1 Whether an appeal against a decree of divorce abates on the death of the
spouse obtaining the decree?—There is a conflict in the decisions on the question
whether an cppeal ageinst o decree of divorce or «n application meade under
Order 9, rule 13, Code of Civil Piocedure, 1973, for sctting 2.side #n ex Jarte decree
of divorce would ab: te on the decth of the spouse in whose favour decree of divorce
has been passed. The Bombay High Court 3% is of the view that an appeal against a
decree of divorce will not abate on the death of the respondent pending appeal. The
Karnataka High Court 3 has concurred with this view. The following reasons
prevuiled with the Bombay High Court 38 in arriving at its conclusions -

“It may be conceded that the position is not free from doubt, but where this is
S0, equitable considerations must preveil :nd bearing in mind the nature of the
conclusion, the for-reaching effect of the findings of the Court, both on personal
stotus and property rights, it is desirable thet the party cggrieved by the decree
of the trial Court must have the opportunity to have the findings reversed and
this opportunity must be ¢ssured irrespective of the death of the respondent,”

4.14.2. A Contrary view that such an appeal would abate has been taken by the
Madras High Court ® on the following reasoning i—

“On the pussing of the ex parte decree of divorce the mea1tinge between the
respondent end deceased Roman: then stood dissolved and on the death of
Ramanathan, even on the footing thot there had been no prior dissolution of
morti-ge the metrimonial knot was once and  for all irrevocably united on
3-6-1984. It is doubtful whether even in cases where the marriage has been
dissolved by death there is a power in the Cc wit to declare that it continued for
some other reasons. It is necessary to remember that a man after the decth can
no more be divoiced or secure = decice of divorce than he con be conside:d fo
be married ot even condemned to de:th. Onthe decth of the husbond, in this
cese, the motrimonial knot did nof any longer subsist and thereafter there
cannot be a decrec of divorce dissolving the m: riiege. The so-celled quesivion of
stetus on the besis of which the lower appelletc Court was inclined to implead
the petitioner 2s a legal represent: tive does not carry any conviction. In this
case, on the obteining of the decree of divorce ex parre, the respondent
become o divorcee #nd thet stotus wes unalterably fixed to her by the
subsequent demise of Ramnathan. It is difficult to understond how and
by whit process the respondent who wes o divorcee on 24-10-1983, when
the ex parte decree of divorce was passed and on 3-6-1984, when Ramongthan
died, could claim the status of = widow. This would assume that despite the
decree of divorce dissolving the merriage, the merriage had continued to subsist
till the dute of death of Ramene than, for which thete is no basis whatever in law.
Further, when the meritel knot had been untied by the decree of divorce,
there is no basis whotever for ssuming thet the meairirg- had subsisted cven
therexfter in order to confer the status of » widow on the respondent herein on
the decth of Ramanathan. Onthe facts of this case, it is seen that the respondent
was onlya divorcee from the date of passing of the decree and also onthe
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date »f death of her husband and she cannot lay any claim as the widow of
Ramanathan unless she canresori te some statutery provisiens cnabling lier to
do s¢. The Court below was, therefore, in error in holding that the questicn of the
statns of the respondent would make some difference to the factual sitnation
obtsining in this case.”

4.14.3. Why in the opinien of the Law Commission the view subscrided to by the
Bombay and Karaataka High Couris is correet and how to salvage ¢he situation
arising sut of the counflict.— A decree for divorce involves declaration and
adjudication of the status-of a spouse. But its velevance does not disappear when
the other spouse, say husband, dies. I the decrce is untenable in law, the status of
1he wife will subsist. In that case she would be enitled 1o succeod to the estate of her
deceased hsband in hey capacity as his widew, I ce aprec!irallowed to gbote on the
death of, say, the husband, then even an untenable decree of divorce passed against the
wife will remain in full force and she will be deprived of her right to succeed (o the estaie
of her deceased husband in fer capacity as his widow. The view that the proceeding
does not abate s plausible and there is no compuision inlaw or logic 1o hold
otheswise. It, theretore, stands to reason, and also promotes the ends of jitstice, to ddopt
the Bombay-Karnatiska view that the proceeding dees not abate.

4.14.4. Recommendation.—In order to resolve the conflict on this vital issue. it
is desirable to specifically provide in the Hindu Marriage Act by way of amendment
that no appeal against the decree for diverez or nullity of marriage end no
application made lor seiuing aside an ex parfe decree for diverce or nullity of
marrizge shall abate on the death of the respondent™s sponse. This amendment can
be carried out by way of the inserticn of a new sub-seciion as sub-scction (3) to
section 28 of the Hinda Marriage Act. 1935,

4.15.1. Can a Matrimonial Conrt pass an erder in respect of the personal propery
prescoted at or about the time of marriage to one of the spouses which is iving at the
matrineonial home~—Thie condlict of decisions on this peinl centres on the precise
~cope of section 27 of the Hindu Marriage Act, 1955 quated hereunder:—

“27. Di-posal of property.— In any proceeding under this Act, the court may
masc sich provisions in the decree as [t deems just and proper with respect to
any property presented, at or about the time of marriage, which may belong

VL

jointly 1o both the husband and the wife.”.

A question has arisen under this provision whether the Matrimonial Court can
pass an order regarding the disposal of property received by a spouse individually a5
4 present at or about the time of marriage whilst disposing of a substantive
proceeding under the Act. Aecording to Allahabad High Court 19, section 27 does not
exclude the jurisdiction or the power of the Court 1o pass an appropriate decree in regard
1o the property which may belong either solely to the husband or solely to the wife. This
power, in the nature of things, is inherent in the legal proceedings which appropriately
arise under the Hindu Marrioge Act. 1t has beenheld 1har since section 21 of the
Act confers on the Matrimonial Court all the powers of the civil court. by recourse to
section 151 of the Code of Civil Procedure which petains to inhesent powers to make
such orders as may be necessary for the ends of justice or to prevent abure of the
process of the court, the court cin grant general or other relief which it may think
tust and proper under the circumstances cstablished in a given case. OF course, ansther
feaened Single Judge of the same High Court has subsequently takeen a contrary view
cvidently unaware of the earlier view *1. Since the earlier view could not have heen
reversed except by a larger Bench, in the Alflahabad High Court itself, there is a
conflict on this neint.

4,152, The High Courts of Jammu & Kashmir'?, ¥*, Delhi %%, Orissa 47
aad Punjab & Harvana 48 37 43 39 haye dissented from the decision of the Allakabad
High Court and have taken the view that scction 27 excludes, by pecessary intendment.
its application to the propecty, which the party seeking a direction from the Court
claims that it exclusively belongs to it.— It has further held that the court cannct
make provision in respect of the individual property of a spouse inthe decree in
exercise of its inherent powers under section 151 of the Code of Civil Procedure.

4.15.3. How to resolve the conflict?—The rea! comtroversy cemtres round ihe
debase as to whether the inherent povers wader section 151 of the Code of Civil
Procedure can be invoked ima petilion under the Hindu Marriage Act in order
to do complete justice between the facilities having regard to the fact that section 27
of the Act is not happily worded so as to cover within its sweep incidental disputes

4—3%1 Min of Law & JYustice/ND/%)
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ol this nature. The Allahabad view thai inherent powers can be imvoked to pass
incidental orders on related niatters of this nature deserves to be adopted in order to once
and for all putanendio all the legal disputtes arising out of their marital tiv. Otherwise
the spouse, say, the wife, who complains that the property gifted to her, being her
separate and exclusive property kept at the matrimonial house, is being held back
by the husband will have to file a separatc suit. Tuking of such a view will resudt i
mtiplicity of proceedings. more investment of time, costs, and vunning to lawvers auid
courts and another round of  litigation increasing avoidable work load in the courts. The
Allahabad view, therefore. deserves 1o be wdopted. Section 27 dccordingly needs to be
wmended and words ‘or exclusively’ should be added after the words “which may belong
jointly” and before the words “ro borl the fusband and wife', and the Law  Commission
recommends accordingly.

4.160.1. Whether section 23 of the Hindu Succession Act, 1956 is applicable where
there is ouly one male heir of the intestate? —There is a conflict of judicial opinign
among the various High Courts aboui the precise scope and applicability of seciion
23 of Hindu Succession Act, 1956 in the con'ext of the situaticn where a Hindu
male or temale, dies intestate leaving behind a family compriced of one male heir
and one or more temaie heirs. The question is whether section 23 wiil be attracted in
such a sttuation and whether a female heir will be denied the right of partition of the
dwelling house until the male heir chooscs to claim partition of his shase therein. The
said provision runs thus: —

“23. Special provision respecting dwelling houses.——Where a Hindu intestate
has left surviving him or her both male and {emale heirs specified in Class 1 of
the Schedule and his or her property includes a dwelling-house wholly occupied
by members of his or her family, then, notwithstanding anything contained in
this Act, the right of any such female heir to claim puriition of the
dwelling-house shall not arise until the male heirs choose to divide their
respective shares therein; but the female heir shall be entitled to a right of
residence therein :

Provided that where such female heir is a daughter, she <hall be entitled to
aright of residence in the dwelling-house only if she is unmarried or has been
deserted by or has separated frem her husband or is a widow.”?

4.16.2. The Calcutta®?,’! Gujarat®?, Kerala®® and Madras 34, High Courts have held
that Section 23 of the Act will be atiracted eveninsuch a situation and a female heir
cannot claim partition of the dweliing-house until the male heir chooses to claim partition
of his share therein.—The reasoning of the Madras High Court 35, which concurs
with the Calcutta High Court, is unfolded in the passage cxtracted from iis
judgment:—-

““...we are of the opinion that the Parliament, while enacting this section
should have felt that the dwelling-house of a Hindu joint tamily should be
regorded as an impartible asset treasured by the ancient Hindu tenants and as
such the dwelling-house should be allowed to be preserved by the family until the
male heir or male heirs. as the case may be, meniioned in Class I of the
Schedule, opted for dividing the sume and to that extent the Parliament
wanted to recognisc the traditions and sentiments so cherished by the ancient
Hindu families from time immemorial. If the male members choose to divide
the family house among themsclves, or if a single male member chooses to divide
it among the respective shares or alicnates his share to a stranger, then it would
mean that ths contingency has arisen whereby the male members are no longer
capable of preserving the dwelling house. That is why the Parliament hes.
under the secilon, allowed the female members to claim partition In case the
male members choose to divide thelr respective thares in the house. At this
juncture, we may point out that the Parliament has noi in any way restricted
the right of the female member to claim partition in the other properties left by
the intestate. In our opinicn, so long--,* .the male members do not choose to
divide their respective shares in the dweo..iig house, the dwelling house is in a
way excluded from division, subject to the right of the fernale members to a share
thirein and the right of residence of the unmarried female members, ete. While
doing so, tha Paliament should have taken into account th> fact that the female
membrs aftes their morriage naturally live with their husbands in their houses.
If at th> instance of any such female members, the dwelling house is allowed
to be pa-iiticned against the wishes of the male heir, he may be put to great
hardship and be comneolled to alienate the house if it is incapable of division,
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Therefore it was but just that the family dwelling house should be allowed to be
kept by the male members till they chose to divide it, and the female members
should not be the persons responsible for the disintegration and fragmentation
of the dwelling house. In fact, section 23 has been introduced as a special
provision respecting dwelling houses, as clearly seen from the heading of the
section itself, thereby laying emphasis on the preservation of the dwelling
house. It was for these reasons, in our opinion, the Parliament has given the
male members an edge over the female members in the matter of the option for
partition of the dwelling house. But, at the same time, it 1s significant to note
that the proviso to S. 23 preserves the right of residence ot a female heir who is
unmarried or is deserted by or has separated from her hushand. oris a

widow.

The Madras High Court realised thar great hordship would emure to the jemale
heirs bur argued that it was a lesser evil than the resultant injustice to the male heir:

“We are conscious of the fact that there are certain hard cases where for
instance, the intestate has left only a big mansion inthe form ot a dwelling
house and no other property, (and is) survived by a single male heir and one
or more female heirs. Insuch cases even though the female heirs are entitled
toa share in the property of the intestate under the Act, such right would
practically be defeated and frustrated since therc is no possibility of the single
male heir choosingto divide the sharesin the property of the intestate, and
thus the right of the female co-heirs to have a partition of their shares is
likely to be successfully obstructed for ever. In such cases, the right to demand
partition, vested in the female heir, will be permanently postponed and
ultimately, frustrated. Such hard contingencies would cause great hardship to
the female heirs; but that cannot be avoided. In our opinion, if the view of
the Orissa High Court, followed by Padmanabhan, J. is to be accepted, then,
in our opinion, gross injustice would be done to the single male heir and the
very object with which the section has been enacted would be compietely
nullified. In our view, the hardship that would be caused to the female heirs
in not being able to cialm partition is certainly relatively less than the injustice
that could be done to the single male member. Despite the above opinion held
by us, we cannot help observing that it is very unfortunate that section 23 is
not very carefully and lucidly worded in a particularity of language, avoiding
the scope of different interpretations. In our view, section 23 deserves
modification so as to avoid difficulties of interpretation leading to divergent
views and consequent anomaly.”,

4.16.3. A contrary view has been taken by the Bombay®®, Karnataka** and
Orissa® High Courts. Says Bombay High Court®®.—

“Mow, it is true that the object of section 23 is to prevent fragmentation and
disintegration of a family dwelling-house at the instance of a female heir or heirs
to the prejudice of the male heirs. True it is that it is in tended to repeat
one of the ancient Hindu tenets to preserve a2 family dwelling house as an
impartible asset. It is a special provision meant to preserve and safegusrd a
family dwelling-house, whenit devolves inaccordance with provisions of this
Act. It cannot be gainsaid that the female heirs specified in class-T inherit
the share even in the dwelling-house absolutely. The course of devolution of
property under section 8 of the Act, however, is restricted, so far as female heirs
are cocerned, and this restriction is to operate only till the happening cf an
event envisaged under section 23 of the Act. Their right is only kep: in abeyance
until the male heirs choose to divide their respective shares in the family house.
When thesc are more than one heir of the intestate residing jointly togethere
and forming a joint Hindu family, it is in the fitness of things and as
intended by the the legislature that at the instance of female heirs who are
strangers, their joint abode should not be disrupted and their joint status
impaired. But this object no’ ager survives when there is no joint Hindu
family with male members ressus.g together in a family house on one hand, and
female heir on the other. With a sole surviving copercener or a lone male
heir with other female heir or heirs on whom the property (including the
dwellinghouse) devolves as per the provisions of section 8 of the Act and
who all take simultancously, they are all tenants-in-common. To restrict
their rights insuch situation also 1s not merely to postpone that restriction
till the happening of any event (as that event can never occur) but practically
destroy and deny that right for ever.”.
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4.16.4. Why the Bombay-Karnataka-Orissa view that the female heirs should in
such a situation be entitled to claim partition deserves to prevail.—There s no good
answer to the vital point made by the Bombay High Court to the effect that if the
rights of the female co-owner who inherits the property along with the male
co-owners is curtailed to this extent that even if therc is no Joint family
comprising of male heirs inexistance, the female heir cannot claim partition, it
will virteally tentamount to taking away from the female heir by another hand what
Iv given to her by the Parliament by one hand. The Madras High Court view that
the female co-owner must suffer this injustice lest the male co-owner witl fuve to suffer
is i dishormony and out of iune with the constitutional philosophy of  equality
between both the sexes and smacks of a pro-male and anti-female bias. Surely a
Jemale co-owner cannot be denied the essence of the right merely because of her gender
evenwhen the reason for the rule has virtually disuppearcd in the situation where there is
only one male co-owner and the argument of preserving the joint Jamily is no longer
availdble. 'The anachronism. therefore, dsserves 1o be removed by a suitable
amendment on the lines indicated hereinafter.

4.16.2. How to resolve the confiict?—In order to resclve the existing conflict and
anomaly centering on the interpretstion and the scope of applicability of section
23 of the Act, the Law Commission recommends that section 23 be amended by
incorporating a further proviso to the existing proviso tu section 23 of ihe Act in the
following terms :

“Provided lurther that the 'provisions of this section shall not apply where there
s only one male heir.”



CHAPTER V
CONCLUSIONS & RECOMMENDATIONS

5.1. Conclusion.—The Commission is of the comsidered opinion that the
anomaly and incongruity arising on account of the identical provisions of the
identical Central laws being construed as having one meaning in some parts of India
and the same having different meaning in other parts of India, by reason of the
conflict of views of the different High Courts, needs to be straightened out for the
sake of achieving uniformity in the interpretation and application of Central laws
throughout India, and for the sake of ensuring equality before law in this area, two
steps deserve to be taken :—

(1) Removal of existing conflicts by legislative measures calculated to clarify
the law by appropriate amendn:ents in a phased manner, and

(2) To devise a mechanism to cnsure thal ne such conflicts come into existence oy
remain unresolved in fulure so as to cbviate the need for legislative

amendments in future.

To this end we make two recommendations:
FIRST RECOMMENDATIONS

5.2. Removal of existing conflicts.—In this context we recommened that existing
anomalics inthe area of Hindu Mairidge Act and Hindu Succession Act are removed
by legislative measures on the indicated lines as suggested in Chapicr IV. As a result
thereof, throughout the country in all the States to which the concerned Central Act
applies, uniformity of law will be secured in the relevant ares, and in all such States
instead of only in some States:

1. The matrimonial court, ina petition for reslituiion of conjugal rights,

will have jurisdiction to entertain a defence raising the plea to the effect that the

- maygriege had already been dissolved as per custom prior to the institution of the
petition.

(See Chapter IV, para 4.2)

2. One of the two spouses who have presented a joint petition for divorce by
consent can withdraw his or her consent before the Court passes the final
order.

(See Chapter 1V, para 4.3)

3. The objectionable or cruel conduct of the other spouse ‘subsequent’ to the
institution of a matrimonial petition will be open to examination in the same
proceeding.

(See Chapter IV, paras 4.4 to 4.10)

4. An order granting maintenance can be passed by any matrimonial court

under section 25(1) of Hindu Marriage Act at the time of passing

a decree regardless of whether the petitioner’s prayer for relief is granted or
. not and regardless of whether the petition is allowed or dismissed.

(See Chapter 1V, para 4.11)

5. An application claiming maintepance or permanent alimony can be
entertained by any of the cowrts having jurisdiction in the context of section
19 of the Hindu Marriage Act instead of only the court passing the decree.

(See  Chapter 1V, parn  1.12)
6. Alitigant against whom an ex parte decree is passed under the Hindu
Marriage Act can apply to the same court for setling aside the decree on

- sufficient cause being shown instead of being driven to an appellate court.
{See Chapter 1V, para 4.13)
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7. An appeal against a decrec for divorce or a proceeding to set aside an ex
parte divorce decree is not considered as having abated on the death of the
spouse obtaining the decree.

(See Chapter 1V, para 4.14)

8. Whilst disposing of a substantive proceeding under the Hindu Marriage Act,
the concerned matrimonial court will be empowered to pass appropriate orders
also regarding the individual property belonging to one spouse lying with the
other spouse instead of obligingsucha spouse to undergo another round of
litigation, and incur further time-cost, money-cost and effort-cost.

(See Chapter IV, para 4.15)

9. The bar against a female co-owner claiming partition of her shareina
dwelling house inherited along with other male heirs will not operate evenin a
situation where there is one male co-owner so that her right is not rendered
virtually unexercisable and valueless.

(See Chapter 1V, para 4.16)

SECOND RECOMMENDATION

The need for evolving a mechanism for nipping in the bud the conflicting interpretation
at the High Court level and the saggested solution.

5.3.1. The question that requires to be addressed to is as regards the need for
evolving suitable machinery so as to maintain, strengthen and restore uniformity on
questions of law. For, the present constitutional and statutory provisions that are
designed to maintain such uniformity! operate only when the matter reaches the
highest judiciary by way of appeal by the aggrieved party or the Legislature finds
time to attend to the conflict of decisions. If one keeps aside certain special
provisions, such asthe advisory jurisdiction of the Supreme Court, one finds thata
point onwhich there is want of uniformity can come up for decision only when a
litigant invokes the jurisdiction of the Supreme Court. In other words, if alitigant
who has failed in the High Court on a question of law cannot afford to go to the
Supreme Court, or does not, for any reason, propose to approach the Supreme
Court, then the ruling of the High Court stands. The conflict of decisions ona
particular point of law will then remain as it is. Thisis not a satisfactory position.

5.3.2. To allow a conflict of views between High Courts to arise and languish in
comfort for many years, even decades, before resolving it ‘if’the conflict is carried
to the Supreme Cowtand ironed outin due course ‘when’the matter happens
to come up for hearing there, is lessthan an exemplary solution. A much better, much
speedier, and much more satisfactory solution which will systematically address this
p_roblem deserves to be evolved. And such is the present endeavour of the Commis-
sion.

5.3.3. The contours of the suggested solution are :

(1) When High Court “A” is faced with a problem pertaining to an all-India law
(excluding the Constitution of India) on which High Court “B” has already
made a pronouncement, if High Court “A” holds a view different or
inconsistent from the view already pronounced by High Court “B*, High
Court “A”, instead of making its own pronouncement, shall make a
reference to the Supreme Court. The order of reference shall be
accompanied by ‘a reasoned opinion propounding its own view with
particular specification of reasons for differing from the view pronounced
by High Court “B”.

(2) (a) The party supporting the rcference may arrange for appearance in the
Supreme Court but will not be obliged to do so.

(b) The said party will have the option of submitting written submissions
supplementing the reasoning embodied in the order of reference.

(c) The party opposing the reference shall also have a similar option for
engaging an advocate in the Supreme Court and submitting written
submissions, inter alia to counter the written submissions, if any,
submitted by the other side.
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(3) The Supreme Court may require the Government of the State in which the
High Courts “A” and “B” are situated to appoint at the State’s cost any
advocate from the State panel of lawyers of the concerned States to support
by oral arguments the view points of the respective High Courts.

(4) All such references may be ‘assigned to a Special Bench which may
endeavour to dispose of all such refcrences within six months of the receipt
of the references in the Supreme Court in view of the inherent urgency to
ensure uniformity.

(5) If any SLP or appeal is already pending on the same point from judgment of
High Court “B” or any other High Court, the said matter may be clubbed
alongwith the reference. Any interested party may be permitted to appeur
as interveners.

(6) The Supreme Court may return the reference if it appears that the parties
are acting in collusion.

(7) The Attorney General may be served with a copy of the referene and he shall
be entitled to urge the point of view of the Central Government in regard to
the relevant provision of the concerned Ceniral Statute, if so desired.

(8) The referring High Court shall finally dispose of the appeal on all points
in the light of the decision of the Supreme Court in regard to the referred

point.

(9) The decision of the Supreme Court in the reference will have no impact or
effect onthe decision of High Court “B” in the event of the Supreme Court
upholding the reference in case it has become final between the pasties by
reason of the matter not having been carried to the Supreme Court and
the said decision shall remain undisturbed as between the parties in High
Court “B”.

53.4. In order to give effect to the aforesaid recommendation, a suitable
legislation may have to be enacted. A draft of the suggested legislation has been
appended for the sake of facilitating the task.

5.3.5. The First Recommendation, if and when accepted, will result in removal
of the existing conflict and disharmony in some areas of law forthwith, and in other
areas of law, tn course of time, in a phased manner. Inthe result, the evident injustice
occasioned to citizens by denial of equal treatment under the identical provision
of an identical all-India law, will be remedied.

The Second Recommendation, if an_d when implemented, it is hoped, will result
in nippinginthe very bud such conflicts in the future. And the citizens will be
protected from deprival of equality of treatment under the very same law.

5.3.6. The Commission, therefore, recommends accordingly.

Sd,/- .
(M. P. THAKKAR)
Chairman
Sd. /- Sd./-
(Y. V. ANJANEYULU) (P. M. BAKSHI)
Member Memper
Sd/.-

(G. V. G. KRISHNAMURTY)
Member Secretary

New Derni, DATED THE 21ST FEB., 1990,
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APPENDIX
DRAFT BILL

THE CONFLICT OF DECISIONS (RBSTgO}){ATION OF UNIFORMITY) BILL,
199

A Billto promole the uniformity of law, by providing a machinery for settling conflicts of
decisions amongst High Courts.

L. Short title.—Tiis Act may b: crlled the Conflict of Decisions (Restoration of Uniformity)
Act, 1990,

2. Definitions.—1In this Act, unless the context otherwise requires.—
(a) “reference” means a reference made by the High Court under section 3, and

(b) “statutory instrument™ means a rule, notification, byelaw, order, scheme or form made
under any enactment.

(¢) “Special Bench” means a Bench to which references are specifically assigned.

_3.(1) Conflict of decisions and reference by the High Court.—Where, on 2 question ¢f law involved
n a case pending before a High Court being a question 10 which this scction applies, the High
Court takes a view which is in disagrcement with the view taken on that question in a judgment of
another High Court (not being a judgment which has been subsequently overruled or superseded by
law), then the High Court shall, before finally disposing ofthe “case, make a reference of the

&llugstion to the Supreme Court, in order that the law on the subject may be settled for the whole of
ndara.

(2) The provisions of this section apply to a question of law—

(a) relating to the interpretation of a Central Act or of a statutory instrument issued there.
under, or

(b) relating to a subjeci forming part of the uncodified law of India.

but they do not apply to a question relating to the interpretation of the Constitution or any order
issued thereunder.

4 gontents of order of reference.—The High Court shall, in the order of reference under
section 3.~

(2) formulate the qusstion of law referred by it to the Supreme Court, and

(b) state 1its own view on that question along with its reasou for differing with the view of
the other ligh Cowt.

5. Proceedings in the Supreme Court.—Where a reference relating to a question of lawis made to
the Suprems Court by the High Court under section 3, the Supreme Court may proceed to hear the
reference and determine such question in accordance with the provisions of this Act.

0. Notice to pactics and other persens. —Notlice ol the date fixed for hearing of the reference
shall be given—-
(@) to the parties to the proceeding pendingin the High Court out of which the reference arose:

{b) to the Attorney General of India;

{c) if the Suprem: Court so directs, to the Governments of the States in relation to which the
i FHigh Court making the reference and the other High Court with whose view the first
mentioned High Court is in disagreement, exercise jurisdiction; and

(d) such other State Government, person or bodics, if any, as the Supreme Court may think
proper in the circumstance of the case.

7. Arguments and submissions by parties.—(1) A party Lo whom notice is issued under clause (@)
of section 6 ma, if it so chooses,appear in thereference and address oralarguments or make written
submissions to the Court on the question at issue, including (if so permitted by the Court), arguments
ot subm’ssions in reply (o those of any party appearing in the reference.

(2) The Attorney Generalof India to whom notice is issued under clause (b) of section 6, shall
be entitled to apper in the reference and to address oral arguments or make written submission 1o
the court, on the question at issue, including arguments or submissions intended to place before the
Court the views of the Central Government on that question.

(3) Where noticeis issued tothe State Government under clause () of section 6, the State
Government, through its advocate, -
(a) shall appear in the referency and address oral arguments (unless dispensed with by the
court) and mike wiitten submissions to the Court on the question at issue; and
(b) shall,if so required by the Court, place before the Court all such material as may possibly
suppoast the view taken on the quastion at issue by the High Court exercising jurisdiction in
relation to the State,
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(4) The State Government, person or body to which or to whom notice may have been issued
under clause (d) of section 6 may appear in the reference and address oral arguments or make written
submissions to the Court on the question at issue.

8.(1) Hearing by Special Bench and consolidation of cases.—A reference may be heard by a
Special Bench of the Supreme Court, for disposal within six months of its receipt in the Supreme
Court in view of the inherent urgency to ensure uniformity.

(2) Where the question involved in a reference is also involved in any proceeding including a
petition for special leave to appeal pending before the Supreme Court (whether on appeal from a
High Court or otherwise), the Supreme Cotit may consolidate the reference and the procecdings and
hear them together in the interests of justice,

9. Coltusive references.—Where the Supreme Court is of opinfonthat a reference is the result of
a collusion between the parties,it may decline to hearit and may return it to the High Court.

10. (1) Decision of the Supreme Court.—The decision of the Supreme Court on a reference
under this Act shall be communicated to the High Court which had made the reference and te all
Ic-Ilgh Courts whose vicws on the question at issue might have been convassed before the Supreme

ourt.

(2) The High Court making the reference shall thereafter proceed further with the case
pending before it, for disposal ir conformity with the decision of the Supreme Court.

11. Effect on judgment of High Courts.~The decision of the Supreme Court on a question of
law under this Act shallnot affect the finality of any judgment of a High Court in any case as
between the partics (0 that particular case if no appealhas beencarried against such judgment of
the High Court, notwithstanding the facr that the proposition of law laid down in the judgment
may have been overruled or modified by the Supreme Court inits decision.

12. Rules by the Supreme Court.—The Supreme Court may make rules to regulate the
procedure to be follow>d in regard to references under section 3 and proceedings thereon.
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