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QMy dar Minister,
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CHAPER T
LAY OF CALI1ZLNAAIR,

lelo The law reiating Lo fndian Citizenship is se®
out in articies 5 %o 11, in Part II of the Constitution
*of India and in ths Citlizenship Act 67 of 1955,

Article 6 deals with the cltizenship of persons who
stayed in the Lerritory allotted to Indla after
partiticn of ths cowmntry in 1947 into indla and
Pekistan, Such peraons beéa;e Indian cltlzens
provided they bed thelr domiclle in Indla by birth

or descent, or, i they had been domiciled in Indle

and were ordinarily resident in Inﬂia for not less

than five years 1mmediatelj before the commancement

of the Constitution, Artiéle 5 deals wlth persons

who were residing in the territaiy allotted to Pakistan,
a2t the time of partltion, but who wished o acquire

an Indlan domlcile end become cltizens of India.
Article 7 deals with persons who, after Harch 1,1947,
had left Indla, thnt is the territory sllotted to

Inda nn portition, for the territory allotted to

Paws gtan. Sueh persons were not deemed to be c¢itlzens
of India. #he proviso to the Arﬁkcla deals with

the ponsiblliity that some ol these perscnz mdght have
12ft for Pakisvan becpuse of the violenca and
digcrder wiich preceded snd followed the partition,
but singe then degired Yo raturn.to mdia. If such
persong catucned to Tndla under a permit for
regnitlemant or permaiient return, thay are deemsed

to bz ndlan cf tlzens, Article 8 confers Indlan

.l(\o.n?«/‘“



*2“

citlzenstitn on indlons residing abroad 18 thayv
conplled with the provisions of thet irticls,

drtlele @ providas that a pavson shsll robt be a
ciflzen of India 3€ he hae volumtarily a¢qul red

tha cltizelsilp of any forelgm state. The Supreme -
Courtd held that pgriticle 9 applles only to cases of
acquisttion of cltizenship of ¥ citizenship of a
foreign state pricr to the commencenent of the
Congtitution, because of the phrase ! has voluntarily
acquired! in the Article. Thls haa Jef to the anomaly
that the acqulsition of fbreign cltdzensidp aftar
January 26, 1950, did not involve the loss of Indlen
cedtizensidp, Parliament, hbwéver, g O (1) of the
Citizenship Act, 195% dealt with the situafion by
providing that any citizen of India vho by naturalie
zation, regl stration or otherwise voluntarily acquires
arbas sl suy UARe between the 26th Jaauery 1980,
WMJWLMWMMM,
the cltizenship of another country shall, upon such
acquiaition or, as the case may be, such commencement,
ceage Lo be a citizen of India, That i3 to say, if

& person acquired forelpgn citizenship alter January 26,
1860, and before the ébmmencement of the Citizenship
Act (Uocenber 30, 1955) then such person woitld cepse
to b an Didisn citdzen only on and frem Decomber 20,

18680,

~
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fmd.lul.,.ﬁhsa.
3 Constituidion,

- Sastlons. o

JEo 13,

Qi %Lz,n sLiip
.

A~

1ea Artieie 0 provides thal any pearson who is a
eltimen of dndia, alall sentinwe to e sach citizen,

ubjfect to the rrovlalos of any law made by Parilament.

2

and articie 24 givas povwer to Perliamenit to lepgislala
on the scovigition and beradralion of citizenship, and
other matters relabting to ol zenahip, cven to thae
a% teot of nodd fying or overridi: ‘g grtlcies & to 9,
243 the Cltlzenghlp Acty 18066, was pasued in
exarcigeg of thae power conferred on Ferlioment oy
drilele il. It deals with the acquisgition and
termdnetion of citizenship on or after Jonuary 26,
1960, “ha Act providas for 5 modez of becoming An
Indisn cdtizen ~ (1) Qitizenship by birth (8.3);
(2) Citlzanghip by descent (s.4); (3) Citlzensbip
by reilstration (s.6); (4) Cltlzenship by natural-
1lzation {3.6); and (5) Cltimenship by incorpora-
tion of territory as part df Indla (3.7).
1.4, Ssction B of the Act deals with renunciation
citd;enstdp; Saction 9 with termination of
eitizenship and Section 10 with deprivation of
altizenghip,
1ebo Hantlon 13 déals with Comuonwenlth cltlzen-
chip and Soctlon 12 with the right of the Gentral
overnment to conter the rights of an Indisn
ctizen on dAtizens of sny other comniry.
L T 3action 13 provldzs for c;er‘hi‘fﬁng that a
serson 1g a altizen of Indla in ocasa of doubt and
Lig eamaindn g‘ acctions 14 to 19 deal wlth proced-

wreal ~nd el oonilaneous mattars.
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Problems Ty le The Lese Commission has suce mole examined the
reiat ?g
cliizensniip lew relating +o citizenshlp and has noticed the folio-

wing problema in working the Citizenship Act 3

{1) How. to make the provisionaz of x5, Jchy
TI1 of the Citlzenship Rules, 1955, effestive?

{2) ¥nat is the scope of r.$ of the
CAtizanshiy Rulsse?

(3) Wuether thereshould be a time limit for
dispozal of applicetions under x.9(2), Citizenship sct!

:23 Fég;g, 2ol ?he first problem relating te r.J, Schelll
of the Citizanship Rules, erises in the following
maLner.,

Sections 2034 Sections 9{1) and {2) of the Citizenship

g%%iigngh;p Act Act, 1955, are as follows @

Section 9(1) - Any citizen of India who by
paturalization, registrotion or otherwise
voluntarily acquires, or has at any time
tetwean the 26th Jenuary, 1550 and the comm&
nooment of £hi8-Act voeluntsrily acquived the
citizenship of another couniry shallgy upod
such scquisition or, as the cese may be, Bv
comuencerent, cease to ba e citizen ef Indij
Provided that nothing in the sub-section
shall apply to a citizen of India, who, durin
any war in vhich India may be engaged, Vol
tarily acquires the citizenahlp of enother
countyy, until the Centesl Governmant
ctherwisn direcks.

(23 ¥ any qusation arises as to whether,

voper O how eny person nag scquired the

‘o‘;c'a'&ﬁ/”
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cltizavship of ancther country, i+ shall be
deterwined Ly such authority, In such manter,
sl weving regord to asuch yules of eviﬂence,-
iy on pregeribed in this belialfy
2ot Rule 30 of the Citizenship Rules provides that,
(1) if =any questlon arises as to whether, when or hovw
eny per3od hes acguired the citizenship of another
country, the authorily to determine such guestion
shall, for the purposes of 3. 9{(2) be the Centrsal
Government; and {2) the Central Government shall, in
determining eny sush question, heve due regard to thno
rules ¢f evidence specified in Schedule 1171,
2e5¢ Rule % of 3dchedule II1Y provides § The fact
that a eltizen of Indla has obtained on any date g pags-
part from Government of any other country shsll be
conclusive proof of his having velunferily acquired
the Citixenship ef that country before that date,
2.6¢  The acope of £+9(2) and ri¥, Sch.III haa been
the subjiect matter of several dacisions. Some of th;m
teck the view that the idea of 'conclusive proof' is a
matter of wibstantive lew and not a rule of avidence,

end heiic2, rod, SchyIII was beyong the Scopa of 5.9(2;
>

end hirnca witra virea, Othsrs heve tgken thae view

that a3, Sc¢hoIIX only provides for/rule of evidence .
and 1- inira vires 8,9(2), This cenflict wes regol-md
by a majority eof 3 to 2 by tho Supreme Court in
Tavour 2l the lotter view thut o3y Sche 11T, 1s intra
wiirag.

RPN bnsuning that vre3, Sch.ill of the Citizenchip

Azt oy provides for a rule of evidence, the wnlidity

L e £eyE s v

Zo Ve Tl wa AGP. ATR 057 AP 10473 qharafgt v
R 1}@»"71’1 637
;as*i,nt AIR 1958 Ra) 17

oL 1959 Pom 192 and Md,Varen
1 Mad 129.
on

AIR 1962 8C 1052

e




“~! 6. i
of the rule ig utili daubiful aed the najoriily decldion,
af the Supreme Cosdt may not ba coryreci,

Article 2 0f the Constitution provides: Ay the commen-
cement of the Couastitition, every person who has his
domicle in the territory of India and -

fo) who was born in the tervitory of Indis: or

() either of yhose parents was born in the terrilory

cf India; or

(¢) who kas been ordinarily resident in tha territory

of Indls for not less than five vears lusediately
Frecaeding such comrancement,
shell be o citizen of India.

Tha te=levent pertion of Article 9 of the Constitution
provides t Mo pergon shall be a citizen of India by virtue
of article 5 ....s' 1T he hes yoluntarily scquired the
citizenship of sny forelgn State. (Emphasis supplicdly

Tharefore. when $.,2{2) of the Citizenslip Act deals w!ih
the question of acguisifion of the citizenship of another
cauntxy, 1t contezplotes yeluntary acquisition as provided
for in Ariiole 9 of the Constitution, If this {s a0, uﬁdnr
r«20 of the Citizenship Rules, the Central Government is the

suthority to decide whether a person haa voiuntarily ecqulrs

the citizanuship of snother country, and the Centrel Goverrues
sheil 4o so0 in acceordance with the rules of evidence spectifd
in 5o, 151, In the case of & person who has sbtained a pnas
port of soy other country, since r,3, Sch.Ill 1s a nile of

evidancy, the Cuntral Government will have to sutomatically

dendde thal ruch parson has voluntarily ecquired the olitliaen

ship

va A s e e wis T L e e

Criag eienmd ws bpien, AIR 1962 SC 1052

e et TR CLRR
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gfzction 5,
.itizensnip

et

ol ar Liwr cxaelry arnd coasert to e & citizen of

"

Teinbo savdes Lok, T qhts lepds to the Tollowing

contica ulinn.  The guestion whelher g person EN

dardldy is a question of Lacd, beu-

pometiing v
1t i on ouwcenidon regerding bis stete of mind. o,
r.3, Sch, [IT, does nokt allow eny inquiry into o
slate of wind of the person who bhas acquired e
pessport from another country, The ule is thun
repugnant to s. 9(2) Citizenship Acl, which

contemplntes an enquiry, and hence vold.

-

2.t The second problem relating to r.49,
Citizenship Pules, has erisen because of a declsion
of the Caloutta High Cuurt? ‘

2.9 ) section 5 of the Citizenshlp Act provides
for the acguisitlion of citizenship by regiﬁtratimg,
sub-s.{1){a) provides that subject to the '
previsions ol lhe seclion and such conditions

anG regtractinong as may be presevibed, the
precoribed suthority may, on application made in

thin Dehold, replater as a citizen of Imxila any
gernon who 1o not already such cltizen by virtue ot

i Uenabilaticn or by virtae ol any of the other

pronc saons ol tne Act and belongs to any of th=z

following calsgories & {a) perzone oi Indiaen oligin
v ure eedinsrily resident In Indiz arul have boen

. ’!e

co ieoident Lor 6 months lmmedialely before moking.

LR

holeation for repistration.

s e e emee s ma ee —— SRs oag T

B abda Hokinove SDY, ALR 1465 Cal 100,

s



fwiden 4 and G of the Citloenghip
prey e s ¢
- The autnorily 1o register a person as i
. . 1 4 . 4, P
citizen of India under s¢5(1j{n) or .01}
shall ba tae Collector, and in any olivo
case under these ruing, the Conlral v -
aule 7 - ihe Collector shall, Le2fore regloterin:

prrson wnder £.5(1){a), satisfy timmetl

oL
{

ol the person -
{a) ls of lndian orlpin and has been actol
resident in Indin for 6 months iwmedistoly

preceding Lthe date of application;
(b)Y has close connections in India;

() bos or intention to make India hic

permancnt hoeme;

(J3) has slpgned o eall of allepiance

speeified in the Second Lebedule 1o thie Act

ve} is of good cheracter and is olhierwis:
a £1t znd proper persen Lo be registered

a5 citizen of India,

2ol On the gquestlon whether s swmmary dicwisgn)
of i oapplicstion under s5.5(1)(e) without makiny
Qny cnqulry was in contravention of .9, 1t wee hel
thal 1t wes not, because, the Collector may inforp
Bines LI in such manner as he thiunks f£it, that i,
Preoasalvingg confldential enquirdes, or act on bis ruy
el Knowledge, Tho Cgleuttn High Court obue;w

4

s bner the et nor the Kales require him 4




i-bimg

Make o enyniry in case he rojects the application,
gince the action of the Collector iz an exétutrVE
anid politicad avt; and the Colledtor is not boﬁnd
to register an applicani as a citizen even if all
the conditions of r.9 are satisfled, and that he i-
not bound to assign any reanon for the grant of

refugsal of the application,

;E%e Third 2,12 The third problem relaﬁing to quick disposat
“Probiem - % t
oK of applications under s.,9(2), arizes in the followi.j

circumstences 3

‘Decigion ';‘2.13 " In a case from Allahabad7, the petitioner
of the. '
“Allshabed who came to Indila was ordered to be arrested and

High Court -

deported under the Foreigners Act, while his

application to the‘Central Government under s. 9(2)

that he be declared a clitizen of India was pending.

The Court observed that eny abtion could be taken

aralnst the potitioner only aftef the question of

his ciltizenship was determineda by the Central

Governnent., . ihe peint to be noted however is ithat

‘ it that cure the petitioner applied under s, 9(2),
Cliizenship Act, in 1958, and the matter was not
disposed of even till 1954, when the matter was
concideved by the Eigh Court. According to the High
Court o weiion could be taken agalnst him because hils
wopilcalion was pending before the Central Govermment,
If it was ultinately decilded that he was a foreignev,
ine recult would be that an undesirable foreipgner «ois

2 sihov in India for more than geven yesrs and thls

aakes the orelgners Act, an ineffective statutle,

L e e e e - —— A

2o Todatne Anmed ve UF, AIR 1965 411 197
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CCIMENTS RECEIVED

Comments 201 in response to the working paper Issued by us,

we have received the following comments:

' 1
(1)  the Advocates Association has commented that

the firzt problem nged not be dealt with by the -
Commission in viewzdf the fact that that decisgion
of the Suprcme Court has been the law for the lust
22 years. AS regards the second problem the
Associallion agrees with the suggestion of the
Commission; nnd as regards the third, the Associstion
doubted whether & mere fixation of time limit would be
sufficlent,

3

(2) Ono sentleman has pointed out that some persons,
living in foraign countriés, take up foreign citizenchip

' for professional purposes and that such an action
thrusts foreign citizehship'on the.  minor children,
He auppested thot Indian citizenship should be
avicmriically restored to 3uch rersons amnd the
chidaren or that the Govermment of Iudia should
recopnice dual citlzenship for such persons.

There 15 &t present a provision for a minor to.

nprly Cov Indieu citizenship when he becowmes a mojor,
An overords the person who has acquired forelgn

citizenshiv, he also can apply for Indian citizenship,

s e i A % ST

1. Low Tommission File No,2(11)/684-LC.5.No9(R).
hor alyaed's cage AIR 1962 SC 1052,

LA PR

Low Commission File No.?(11)/8&¥LC.S,N0,7(R),




Commission's

Views.

5
]
1
{5) hnoagvecoate has polioted that  in Pomboy,

I

Lie appiicoilon under s, 5{1){&}, Citizenship /¢*.
is to be 1illed before the Chiefl Hetropollten
Magistrate, thet the application fs then forwii
to the CLL Gffice, then to the Possport Jection
in the Bonbay Secretarlat and rinully'to the Lo
Affice or Foreign Offlce ot New Delhi. He poiv'.
out thot this processing of the application caua?s

cuormous delay in the disposal of the applicatlior:.

Bl 'he Commission hes glven D0l congsideration
te the views expressed for which 1t reccoirds

its apprecistion. After giving adequate
consideraticn the Commigslion has made the sugeesians

aet ot ln the next Cnapter.

e —

L meer ta e A e em e RS
Y

P Taombsrion FLLe Ro,2(11)/84-LC .3, Mo b (R} .
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e ae decirien in Izhar Alnmed's case,

bag bean aporoved in the later declslon of the
7

al

Supreme Court that rule %, Sch,II1 is intra vires,
The Supreme Court in the later decision has
however taken the view that, in spite of v,7,
the obtaining of a foreign passport does not
operiate as conclusive proof‘thet the wpplicant
has ccruired forefign citizenship. In view of
this coharent conflict on the scope and effect
of the rule (not a section of the iAct), the
Commlssion feels that the matiers should be left
o tha Supreme Court of India teo resolve the
conflict., The Commission is therefore not making
any sugpestion with respect to the matter,
Lo 45 vegords problems (2) & (3) considered
by 1t, the Commission makes the following
cugproctiong i

Freblem (2): The Commission conaiders
Lhet thore should be an enjquiry with adequate
opportunity to the applicant under 5.5(1)(a)
Cingvenchip Act before his  epplication is rejectoed
hy the Jollector under r, 9, Citizenship Rules.

Iroblem (3): The Cemmission considers
Fhat oa reescnocble time Limit of six months sheuld
be tixed in ihe Citirzenship Act for disposal of
the aepdtcation wnmdar s, 9(2), so that quick action

cnn e tuken cpainst undesirable forelgners,

i Iznar Lhmed v, Unipo ci India AlR 1962 oC 105,
NeleAyid Bhnn ve Union of India ATR 1965 IC.

3
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