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K. K. MATHEW Shastri Bhavan,
\ New Delhi-110001.

February 28, 1983.

My dear Minister,’

I send herewith the Eighty-ninth Report of the Law Com-
mission recommending certain amendments to the Limitation Act.
1963.

2. Revision of the Limitation Act has been taken up by the Law
Commission suo moto in view of the importance of the subject as
branch of adjective law. The present Act was enacted about 20
years ago. The Act is an enactment of general application and
importance. 1t is, therefore, proper that such an important enact-
ment is reviewed from time to time. _

3. During the last 20 years extensive developments have taken
place both in law and in society. It is proper that those develop-
ments should be taken note of in a comprehensive manner.

- 4. The Commission wishes to express its appreciation to
Shri P. M. Bakshi, Part-time Member of the Commission, for the
finalisation of the Report. We also acknowledge the assistance
rendered by Shri V. V. Vaze, ex-Member-Secretary in preparing the
initial draft of the Report.

With regards.

Yours sincerely,
Sd/-
(K. K. MATHEW)

Shri Jagannath Kaushal, -
Minister of Law. Justice & Company Affairs,
Shastri Bhavan,
New Delhi.
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LAW COMMISSION OF INDIA EIGHTY-NINTH
REPORT ON THE LIMITATION ACT, 1963

CHAPTER 1
INTRODUCTORY

1.1. Revision of the Limitation Act, 1963 has becen taken up by the Law Revision of

Commission of India swo motu, in view of the importance of the subject as atlih:nLll\Ttl.ta-
branch of adjective law. The Act is an enactment of general application and
importance; its provisions come up before the course daily for interpretation.
An unjust or unsatisfactory rule of limitation that bars the institution of legal
proceedings means that the remedy contemplated by the law for the enforce-
ment of a legal right becomes futile, or—if the injustice or unsatisfacicry charac-
ter of the rule consists in its allowing an unduly long time for the pursuit of a
legal remedy—then the interests of justice are defeated, because stale demands
would thereby be encouraged. 1t is therefore proper that such an imporiant
enactment is reviewed from time to time. The present Act was enacted about
twenty vears ago.  During this period, extensive developments have taken place,
both in law and in socicty. It is proper that those developments should be
taken note of in a comprehensive manner.

The present Act was passed after the Law Commission reported on the
eatlier Act of 1908 and largely implements the recommendations made by the
Commission.! It is therefore particularly appropriate that a review of the law
may be undertaken by the Commission again,

1.2. The statutory law of limitation has a long and interesting history in History.
India, which takes us at least to 1859. Before that year, there was no uniform
law of limitation. Various Regulations, applicable to the Company's Courts
dealing with certain topics falling within the law of limitation, were in force
in the Mofussil of the three Presidencies. For the Courts established by the
Royal Charter in the Presidency towns, the English law was taken as applicable.
To introduce uniformity in law, the limitation Act (14 of 1859) was passed.
The Act came into force in 1862, but covered only suits, and, moreover, did not
contain any provision relating to prescription. The Limitation Act. 1871 (9 of
1871}, which replaced the Act of 1859, added certain provisions in the nature
of law of prescription also, and introduced, for the first time. the arrangement
which one finds in the present Act—namely, the general principles relating to
computation and exclusion of time find a place in the body of the Act, while
the actual time—limits for various kinds of proceedings are placed in a tabular
statement, forming a Schedule to the Act. It may also be mentioned that the
Act of 1871 introduced a period of sixty years applicable to a suit of any kind
brought by the Government. This Act was replaced by the Limitation Act,
1877 (15 of 1877).  Besides making certain minor changes in regard fo the
classes of suits expressly covered and the time limit or the starting point of
limitation for various suits, the Act of 1877 extended the operation of the law
of prescription. by making two additions to it. In the first place, while the
Act of 1871 had provided that the right to land or to a hereditary office could
be extinguished by lapsc of timc, the Act of 1877 extended this " principle to

'Law Commission of India, 3rd Report (Limitation Act. 1908) (July, 1956).
2—14 M of LI & CA/ND/33
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any property, whether movable or immovable. Secondly, while the Act of 1871
provided for the acquisition of casemenis absoluicly by onen and uninterrupted
enjoyment for twenty vears. the Act of 1877 extended this provision to what
are known as profits a prendre.

The Limitation Act 1908 (9 of 1908 made certain changes in matters of
detail, without radicallv altering the substance or th: arrangement of the pro-
visions. In the meantime, the Tndian Easements Act dealing with easements,
had been passed. which too provided for the acquisition and cxtinction of ease-
ments by prescription.  The Limitation Act of 1908 therefore expressly pro-
vided that its provisions concerning easements shall not apply to cases arising
in the territories to which the Tndian Easements Act. 1882 may. for the time
being. extend. The Limitation Act of 1963 {the present Act) has madc a few
changes of substance in the Act-—particularly. in certain time limits and also in
regard to the scheme relating to apolications for execution. At the same time,
it has not disturbed the hasic structure of thc Act of 1908. As already men-
tioned,! the present Act largely implemenied the recommendations made by the
Law Commission in its Report on that Act.

1.3. Tt would be convenient to mention at this stage some of the general
principles adopted by us in revising the Act.  In the first place, we have
examined the case law on the Act in some detail. addressing ourselves especially
to conflict of decisions on important points.  Tn a law of day-to-day use, this
aspect is of practical importance. Secondly, some of the provitions of the Act
appeared to require review in the light of a few juristic trends that have emerged
in recent times, By wav of example, we may mention the more liberal attitude
of the law in regard 1o mistake of taw as a basis for granting relief against strict
application of rules of limitation. Thirdly, certain commercial and other trans-
actions have gained popularity in recent times and it is proper (hat the law
should take note of them. We¢ may cite. by wav of cxample, the practice of
placing money in fixed deposits. For the recovery of money so placed. the Act
has no specific arficle at present-— a matter  certainly - requiring  attention.
Fourthly. apari from conflict of views. judicial decisions have brought out a few
lacunae in the Act——for cxamole. the difficulty caused by the draftsmanship of
section 29 in regard to suils for dower.  Fifthlv. some of the provisions of the
Act are unduly restricted in their scope. and it has heen considered worth
examination  whether e nrinciple on which they are bhased <hould  not

‘be  given its  fult scope  hy  making the  provision more  ample  than

at present. Section 11 furnishes one example. That section (dealing with cer-
tain aspects of conflict of laws) is unnecessarily restricted to certain  kinds
of causes of action.  These have boen some of the important aspects that have
been kept in view in reviewing (he Act,

14. A query may perhans he raised as to the need Tor having another look
at the Act within twenty vears or so. Tt is enough to answer it by quoting
what the Chairman of the aw Commission for England and Wales <aid about
the process of law reform:®

“Tn every socielv. law reform in changing times is a process which is
as endlessly necessary as cleaning the strects.  maintaining  buildings.
pruning trees and disposing of refuse. Tt has to he done: either systemati-
cally and confinucusly, or drastically from time to time.”

Para 1.1, supra.
tMr. Juiice Kerr, “Law Reform in Canging Times™, 96 Taw Quarterly Review 515,
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1.5, The poljcies wixduilying tne law of mitation are ultimately based on Policies
justice and vonvenivtve.  An jadividual shouid not live under the threat of a}'ﬁ‘f”.ﬁ‘"&
possible action for an mdeterninate peaiod, since it would be unjust. Again, (imitation.
the defendant should be saved the task of defending stale causes of action, as
it is olten inconvenient.  Iurther. vigilance #n the pursvit of rightful claims
siiould be cncouraged so that these are the ethical or rational justifications for
the taw of Mmiation. Al that has been said on the subject can be sam-
marisced by stating that the law of imitation rests upon theee main foundations—
justice, convenience and the need to encourage diligence.

1.6. However, it is obvious that while these considerattons are laudable in g gehip
themselves, their transtation into practical legislation is aot a matter of case.  An eccasionally
over-emphasis on these propositions wt the risk of disregarding some  other caused.
weighty couniet-balancing consideraiion might cause serious injustice. The law
of limitation altracls adverse compients whon a person is thrown oui of court
on the plea of limitaden for o possible Taull of his. A recenl English case'
on the point is of ooe Mro L Fe had suflered serivus personal injuries w2
car accident, bur, on account of wrodg wlvice ghvine by his soliciiors, the two
insurance companics with whont the concerned car owners bad insured them-
selves got away on he iecimical plea of diatditation.  An academic writer* com-
pares that luckless passenger to the plight of Winmie the Pooh? “Pathetic”, he
said, “that's whai it is, Pathetic”.  Reference is made by the same writer in
this coniext,

Thus, the fuw of Jimitadien bas Lo strike a balance bolween ihe  policy
considciations mentivped above fon ihe one handy andd the risk ol injustice {on
i uther hand).

1.7, Suo much a5 voguds e mmpordance of having g law of limitation that Scheme of

is reasonably fuir in s substanoe amd reasonabiy certwin in s ferm. The the Act:
scheme of (he present Act may be briclly deseribed w (his stage,  The Act (like The seetions.
its predecessorsy is divided into sections and articles.  Tlhe operative provisions
and the principles as {0 compuiiion of the period of linitaiion, as alse provi-
sions in the nature of preseripilon, are o be found in the sections of the Act,
The periods of limitation applicabic to various classes of suits, appeals and
applications. and the time Prem which the period beginis 1o run in cach case,
are matters dealt with in & tabular form in the articles placed in the Schedule to
the Act.

1.8, Ouc of the principal objects of the law of limitation Is the discourage-
ment of slale demands'. particalarly for the reason that where the raising of
controversy is unduly delaved, cvidence wnds (o disappear and opporiunily may
arisc {or the filling ol cliims which are cither dishonest or mistaken in point
of facts.  Since this difticulty would not survive where the parly against whom
the claim is made has himseli [urnished veliable evidence of the debi or Lability,
the Act in scctions 18 o 20. provides for couming a {resh starting point of
limitation where the person sougit to be charged in respect of any property or
right has made a written acknowledgement of liability, as also where payment
on account of a debt or an inteiest on a legacy has been made by such person
(coupled with a writien recordd.  Of course, such acknowledgement or payment
must have been made before the claim has alrcady become time-barred.

Lff v, Peastey, 1950) | All E.R. 623, T

“Berelt Morgan, “Fault in the Sy<em™ (WY Oct 1980} 130 New LI 12,

A Mikner, Winnie The Pooh, Chapler 6,
‘cf. para 1.5 supra.
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1.9. The case of substitution or addition ol parties during the course of
litigation is dealt with in section 21

L}
Continuing breaches of contracts and torts are taken care of by section 22,
while, in respect of suits for compensation for acts which are not actionable
without special damage, scction 73 makes a suitable provision, Section 24
provides that for the purposes of the Act all insiruments shall be deemed to be
made with reference to the Gregorian calendat.

1.10. Next follow provisions in the nature of prescription concerned with
the acquisition of cascments by preseription (sections 25 and 26y and the
extinguishment of right to property al the determination of the petiod of limi-
tation for instituting a suit for possession of any property (section 27y The
body of the Act ends with miscellancous provisions concerned with the amend-
ment of certain other Acts, savings, transitional provisions and repeal (sections

28 to 32). .

Coming to the budy ol the Act, sections | and 2 deal with  preliminary
matters, including definitions.  The most imporiani provisions of the Act
relating to the bar ol limitation occurs immediately thereafter, in section 3.
Dismissal of a suit, appeal or application filed after the prescribed period is
mandatory.  Section 4 deals with the situation of cxpiry of the prescribed
period at a lime when the court is closed.  Under section 5, in (he case of
appeals and certain applications, the court has power, for sufficicnl cause,
extend the prescribed period.  Here one has an cxample of -legislative anxicty
to maintain a bakinee -between ensuring vigilnee and avoiding hardship. As
regards persuns under legal disabitily, approptiute provisions are made in see-
tions 6 to 8. Subject to these special provisions, (he peneral principle laid
down in scction 9 is that once time has begun to run, no subscquent «lisability
or inability to instilule a suit or make an application stops it. By way of an
exceptional provision, scction §0 provides that cerlain suits against {rustees and
their representatives are not barred by “any length of time™.  The section takes
within its fold Hindu, Muslim and Buddhist religions and chariiable endow-
ments as well—a provision which constitutes a Brst rate cxample of the legis-
lature stepping in to correct an anomaly brought to light by judicial decisions.
Section 11 deals with a topic belonging to conflict of laws, namely, suits on
contracts entered into outside (he territorics to which the Act extends. Such
suits are governed by the lndian law of limitation, whatever be the locus of

the cause of action,

Elaborate provisions as to (he computation. of the period of limitation next
follow. Thus, time taken in certain preliminarics that are requisite for pur-
suing legal proceedings of special categories (appeals and certain applications}
is the subject maiter of scction 12.—-provision based on necessity.  That sec-
tion also enacts the gencral rule that the day from which the period of limita-
tion for any suit, appeal or applivation is to be reckoned must be excluded in
computing the period of limitation.  Sections 13 and 14 provide for the cx-
clusion of (ime actually taken in certain infructuous legal proceedings --in regard
to the special casc of an application for permission to suc as a  pauper (it
ultimately the application is not granted), and in regard fo the more general
case of legal procecdings which become infructueous because the court, from
delect of jurisdiction or other cause of like nature. is unable to entertain them,
Certain cases where the institution of legal proceedings has to be postponed by
reasons of necessity, judicial orders (such as. injunctions or stay orders) or
statutory provisions as fo the giving of a motice as a condition precedent to
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the institution of a legal procecding, and the like, are dealt with in section 135.
The absence of the defendant from India is. in computing ihe period of limi-
tation for a suit, excluded under section [5(5).

A cause of action arising on death or a cause of action whose accrual does
not take place until after the death of the person concerned needs special treat-
ment, and section 16 attends 1o such causes of aclion in the context of limita-
tion.

While these provisions of the Act are mostly concerned with difficultics
arising from certain circumstances which are not depeadent on the conduct of
an individual, justice requires that provision should also be made to relax the
faw of limitation in case of [rand or mistake— these twoe being situations in
which a person is prevented from instituting legal proceedings ~within time,
either because of the misconduct of the opposite party or because of his own
having labourcd under a misconception. These two situations are taken care
of by section 17.

LIt The Schedule to the Act contains 137 avticles, laying down perieds gipeme of
of limitation for various kinds of proceedings. Of these, articles 1 to 113 relate the Act:
to suits; articles 114 to 117 relate to appeals and articles 118 to 137 relate to the Articles
applications.  The general scheme adopted in the Schedule s that, in cach Schedule.
category, specilic wypes of proceedings are covered by specitic anticles dealing
with a particwlar cause of action or head of relict.  This is [ollowed in cach
category by a tesiduacy article, which is intended (o {ake care of a svit. an
appcal or an application (as the case may be), not covered by a specilic article.

The perivls of limitation presceibed for various categories ol suits, appeals and
applicalions vary.

1.12, Coming morc particularly fo suits, it may be stated that the periods
prescribed by the relevant articles vary from one year to thirty years: for all
suits instituted by the Government, the uniform period (under article 112) is
thirty years, except a suit beforc the Supreme Court in the exercise of its origi-
nal jurisdiction. In general, it can be stated that most suits for money or
monetary claims {cxcepling claims m tort} enjoy a period of three vears, and
most suits relating to tort are governed by periods of one year, 1wo years or
three years.  Suits for the recovery of immovable properiy (and on allied
causes of action} enjoy a pericd of twelve years, with certain exceptions; the
most important exception in this context is the period of thirty years, allowed
for a suit for redemption or foreclosure of a morigage under articles 61(a) and
63(a), respectively.  The residuvary article for suits (article 113) allows a period
of threc years for suits not otherwise specitically provided for.

L13. The starting point of limitation (subject to certain exceptions) as
regards snits, is in general, the date of accrual of the cause of action. How-
¢ver, this concept has not been ¢apressed in any general terms---such as “acerual
of the cause of action™ rather, it has been traoslated into a date linked up
with some specific and  conerete act or event  which is appropriaic for the
particular type of causc of action to which the suit relates,  In some exceptio-
nal cases, the date sclected as the starting point is not one corresponding to the
accrual of the cause of action. but some other date which is more appropriate
for the particular type of claim.  For example, in a suit relating {0 accounts.
being a claim for the balance duc on what is described as a “mutual, open and
current account”. where there have been reciprocal demands between the parties.
the starling point under article | is the close of the year when the last item ad-
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mitted or proved is entered in the account.  Similarly, for a suit for ihe wages
of a scaman. the starling peint under ariick 0 is the end of the voyage during
which the wages are varncd.  Again, under articles 73 and 74, which are con-
cerned with compensation for lalse imprisonment and compensation lor mali-
cious prosecution tespectively. the starting point is terniination of the false im-
prisonment or of the malicions prosccution, as the case may be. Then, under
article 81, a suit by execulors ote. under the Legal Representatives Suils  Act,
1855 can be filed within one vear of the date of the death of the person wronged.
Finally, in several cases. (he knowledge of the plamull as to the accrual of the
cause of action is material for determining the starting point. Examples of
such an approach are furnished by ariicles 4, 50, 37, 59, 61(b), 68, 71. 84, 92 to
95 and 102.

L4 In regard o appeals. the period of Jimitation sarious from 30 days
to 90 days, depending principally on the nature of the order appealed from and
the forum io which the appeal is to be taken. There is no residuary article
for appeals.

15, As regards applications. the presoribed periods vary from FO days
tarticle 118) to 12 vears tarticle 136, which is the general article lor an applica-
tion for the execution of any decrec or order of any civil courty,  The residuary
article for applications 1article 137) allows a period of 3 years.

CHAPIER 2
SECTHINS 1 AND 20 PRELIMINARY

2,1, Beginning a conzideration of the Act scotionwise, Seclion [odeals with
the short title, cxtent and commencement of the Act. By a nuotitication of the
Central Governmient sssucd under Scetion 1(3) the Act came into foree’ on the
Ist January, 1964.  Under Section 1i2) the Act extends o ihe whole of India
except the State of Jummu and Kashmir. Some uncerfainty scems to cxist as
to how far the Act has repealed coresponding laws of the previous French and
Portuguese possessions which now form part of the territories of India.  The
point will be adverted (00 while discussing section 20, which secks 1o preserve
“special and local™ laws.

2.2. Scction 2 contains o number of definitions, being definitions of the
following words and cxpressions: —

(a) “applicant™:

{b) “application™

{c» “bill of exchange™

{d) “*bond™:

(e “defendant™:

(Iy “ecascment™

{g) “foreign country™

(h) “good Taith™:

{i} “plaintil™;

'Notificativn. No 5.0. 2118, daied *3th October, 10603,
Mee discussion on relating to scction 29, infra.



SOTH RLPGRT £1° LAW COMAIN, OF INDIV ON THID LIMITATION ACT, 1963

Sectime 3; The Bur of

(Chapter 2-- Scction Joend 20 Preliminory, Chupter a ‘ ‘
{ period when Court 1S

[imitedion. €hapror 4 Secrion - Expiry of preseeibe:
clovedd

() “period of limization”
and “preseribed™

(k) “promissory note’:

(1) “suit™;

{m) “tort” and

(n) “trustec”.

We have ne changes o recommensd in the definitions. since they have net
created any serious controversies that may necessitate & change in the law.
Provisions by wayv of interpretation or explanation also occur n a few substan-
tive provisions of the Act.  Their relovance s primarily confined 1o those parti-
cular provisions. and can be hest dealt with while considering those provisions.

CHAPTER 3
SECTION 3: THE BAR OF LIMITATION

3.1. The operative provisions of the Limitation Act may be said o begin %::“L‘;f;r
with Section 3. Sub-Section ¢1y of this section which constitutes the MOSt imitation.
important operative provision,--cnacts that, subject to the provisions comaiped
in sections 4 to 24, cvery suit instituted. appeal preferred. and application made
after the prescrihed period shall be dismissed. although limitation has not been
set up as a defence. Thus, in the first place, the dismissal of a time-barred
procecding s made mandatory by this provisions: sccondiy, this ix so cven if
the defendant does not 20 up Timiation as a defence.

Sub-section (2) of section 3 cxplaing. in some detail, in three clauses—{al),
(b and (c). —~how the proposition laid down in sub-section (1} is (o be applied.
clause (a) of the sub-section cxplains when a suit is “instituted” generally. as
well as in the case of a claim by a pauper or a claim against a company which
is being wound up bv the Court. Clause (b) deals with sei off and counter-
claims. while clause (o deals with an application by notice of motion in a High
Court.

3.2, While no Jhanges ol substunee are recommiended insection 3. we have Recommendation
one recommendation to make for a verbal change in section 3(2) (a) (ith in jsic?inc::ngm
which the expression “a paupet” foccurring at two placest needs 10 he replaced fay i
by the cxpression “an indigent person™ in view of the changed phraseology
adopted in the Code of Civit Procedoure, 1908 s amended in 1976, We re-

commend accordingly,

CHAPTER 4

SECTION 4 : EXPIRY OF PRESCRIBED PERIOD
WHEN COURT IS CLOSED

4.1, Section 4 provides that where  the preseribed period for any suit, E?n’“;‘{
1nn,

appeal or application expircs on a day when the Cowrt s closed, the swit eic.
may be instituted on the day when the Court re-opens. The Explanation to
the section provides that a Court is deemed fo be closed on any day if. during
any part of its normal working hours. it rentaing closed on that day.
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4.2, Obviously, section 4 Iy based on the principle that the Jaw does not
compel a2 man 1o do the impossible—lex non cogit ad impossibilia—and that
the act of court should harm no one.!

4.3. While the seciion, standing by itscll, has created no problems, some
difficulties have arisen in conncction with the combined operation of seclions 4
and 14. We shail advert to this point at the appropriate place.?

CHAPTER 5

SECTION 5: EXTENSION OF THE PRESCRIBED PERIOD FOR
SUFFICIENT CAUSE
51. Scction 5 empowers the court, for “sufficient cause™, to entertain an
appeal or application (except an application for exccution} filed after expiry of
the preseribed pericd. A number of points require to be considered with
reference 1o (his section.  The section does not apply 1o suits,

I. Suits

8.2, Section 5, as stated above, docs not apply to suits.  We have consi-
dered the question whether the scction should be amended so as to include
within its ambit suits filed after the prescribed period.  Delving into the old
records relating to the drafting of the TIndian Limitation Bill. 1908, wc dis-
covered that this question was considered at that distance of time also. When
the draft of the Indian Limitation Bill 1908 was circulated for comments, Dr.
Hari Singh Gaur commented® as under:

“I am not surc if 2 suit may not be alse included in the clawse: if
the intending plaintift is wrongfully confincd by the defendant. why he
should lose his suit? Section 18 *fraud’ does not cover such a case.”

However, the Divistonal Judge, Nagpur,' was apprehensive that if the ambit
of the clause was enlarged. it would lead to unsavoury practices: false grounds
were often invented when the litigant found that he was out of time. In most
cases they were. accordingly to him. based on purely personal incidents or
conditions which his adversary was not expected to refule, '

5.3. Though there is some merit in Dr. Hari Singh Gour’s suggestion, we

-think that enlarging the scope of section 5 1o cover suits would do more harm

than good to the administration of justice.  The rappori between the lawyer
and his rural client is generally so well ostablished that a visit to the family
lawyer on the weekly market day is always on the agenda of a villager, Such
being the style of funclioning of village folks, it is improbable that the munshi
to the lawyer would allow his client's case to go by default by asking him
to wait till the last day of limitation, Tf. as contemplated by Dr. Hari Singh
Gour. a plaintif may be prevented from reaching his lawyers on the last day
of Timitation by scheming dcfcnda'nls. he could as well as prevented by other

WC.F. Angadi v. Hivannavve, ALR. 1972 S.C. 239,

*See discussion relating to <ection 14, infra.

*Dr. Hari Singh Gour: Annexure to the letter from F.S.A. Sloica, Esq. I.C.8. Chief
Secretary to the Chicf Commissioner. Central Provinces, to the Secretary to the Govt, of
India. Legislative Department, dated 19th December. 1907, National Archives File, page 3.

#Rai Bahadur Sharat Chandra Sanyal, National Archieves File
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causes like breakdown of 1he bus service, floods. illness. ote (he authorship of
which cannol be imputed to the defendants,

In view of the above. we do not recommend evieniion of (he principle of
section 5 1o suits.

il. Applications

5.4. Regarding the applicability of section 5 to applications, the law as Applications,

revised in 1963 is wide enough. The Law Commission had. in its reportt on
the Act of 1908. rccommended that a uniform rule should be adopted. applying
section 5 to all applications. except those under Order 21 of the Code of Civil
Procedure, 1908. This change has been carried out. and no further change
appeacad to be necded in this regard, There appeats tw be iusification for
excluding applications under Order 21 (applications for execution) from the
scope of the Section. since the period available is long enough (12 yearsy.

L. Erroncous legal advice

5.8 In Seciion 5. the oypression “sufficient cause™ for not prelerring an Erraneous
appeal or making an appiication within the preseribed period has been imcr-ffdgv“‘i}cel
preted by the Supreme Court.’ to include lawyers' ignorance about the law
regarding calculation of the period of limitation. TIn that case. the High Court
had refused to condone the defay and to admit the Company’s appeal, but the

Supreme Court. reversing the judgment of the High Court. observed as under:

A Company relies on its Legal Adviser and the Manager’s oxpertise
is in company management. and not in law. There is no particular rcason
why. when a company or other person retains a lawyer to advise it or
him on legal affairs. reliance should not be placed on such counsel.”

5.6. The principle, is o fact. well established. At the same time, courts Reasonable
have been circumspect in scrutinising the claim of a party that he was misled ;;;'eclcd
by a wrong Jegal advice. For cxample. a plea was made before the Mudhyaq ef counsel,
Pradesh High Court' by a counsal that he had relied on a Full Bench ruling of
that High Court under the old Act. The Court refused to countenance such an
argument. when, in point of time, the new Act had come into foree a yeur
before the event. Similarlv, the Delhi High Court®  rejected the plea for con-
donation of delay, when it was areved that the appellant acted upon the advice
of an eminent counsel who had. in computing limitation. relicd on an overruled
judgment of that Couct.

5.7. The fact that the appellant was misguided by the wrong advice given
by his legal adviser. has not. alone and by itself. been held to be tantamount to
“suflicient™ cause within the meaning of section 5. The Courts have inquired that
the lawyer who gave the opinion exercised reasonable care.  In other words.
the advice should have been the result of a bona fide mistake not attributable to
negligence or want of skill and the view taken by the lawyer was such as would

“have been entertained by a competent person exercising reasonable skill'. As

'Law Commission of India. 3rd Report (Limitation Act. [90%8), page 3, para 26,

tArticle 136,

oncord of India Iasurance Co. v. Nirmale Devi, ALR. 1970 S.C . 1666,

AChunital v. State of M.P. AJR. 1957 AP127. 128,

“Bunwarilal v. Union of india, AR, 1973 Delhi 24.

"Bhatii Bh, Mondal v . Khavendra, ATLR.. 1968 Cal. 69: R. Trading Co. v. M. Trading
Agency, A LR, 1971 Cal. 3{3.

314 M of LI&CA/ND/83
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the Privy Council observed'. “there is verlainly no general docirine which saves
parties from the results of wrong advice”™. The Supreme Court’. while inter-
preting the words “sufficient cuuse™ in scetion 5. has observed that the words
sshould receive a Jiberal comstritetion so as to advance substantial justice when
no negligence or inaction or want of bona fide 18 imputable to a party.” Tn an
English case’, Brett, L.J. phscrved:

“In cases where a suitor has suffercd from the ncgligence or ignorance
or gross want of legal skill of his Legal Adviser. he Tas his remedy against
that Legal Adviser. and meantime the suitor must suffer. But where there
has heen a bona fide mistake, not through misconduct not through negli-
gence nor through want of a reasonable skill but such as a skilled person
might make. T very much dislike the idea that the rghts of the client should
be thereby forfeited”,

58 If that requirement has 1o be read into section § some questions arise.
Though the expression “good faith™ has been defined in scction 2(h). that cx-
pression does not find a place in Scction 5. Taking note of this. Abdur Rahman
I. in a Lahore case' observed:

“Tt must be. however, coneeded that in finding a ‘sufficient cavse’ under
scotion 3 of the Act. & ‘good faith® is more in general sense of that word
as grammatically understood rather than in the semse in which 1t has been
defined in section 3(7), Limitation Act.”.

“Tt may not be irrclevant o recall the définition of ‘rood faith’ in scetion
3(2). General Clauses Act in that connection. An act according to that
definition. may be done honestly and in perfect good faith although it may
have been done negligently, Let me. however. nut be understond to say
that an act. however negligent- whether  grossly  or otherwise -should
always be regarded as falling within the term ‘sufficient cause’ employed in
section 5. Limitation Act if it is found to have hecn donc honestlv. Tt would
depend upon the circumstances of cach case although T am free to confess
that it would go a lonz way to help a person who asks for indulgence under
section 5 if he can satisfy the Court that e had been acting honestiy.™

§.9. Though the Supseme Court case conreerned itself with the counsel's
ignorance about the law regarding computation of perind of limitation, some
observations in an carbicr case of the Supreme Court” scem to suagesl that the
Court might be prepared fo cotclone negligenee on the part of the Connsel in
special circumstances.

“37. Even otherwise. in the ontire circumstances of the case Jdisclosing
sheer indifference. perhaps ignorunce. on the part of the adwocate, Shri
Bharaitinder Singh and no laches. whatever on the part of the appellant.
we would have been inclined to condone the ‘delay of 12 days under section
5 of the Limitation Act™

IKunwar Reajendra Bahadwr Singh v. Rajeshwear Bali. ALR. 1937 P.C. 276
iState of West Bengal v. Howrah Municipalite, ALR 1972 R.C. 740, 755
*Highren w. Treherne. (1878) 30 Law Times 411

tqrura v. Karam Din, A_LR. 1947 Lah, 77

SConcord of Indiy Insurance Co. v. Nirmala Devi, ALR. 1979 SC. i666.
§Chimtbahai v. R.C. Bali, ALR. 1977 §C 2319
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5.00. The scope of the expression “sufficicnt cause”™ in relation to lapse
on the part of a counsel came up for consideration before the Supreme Court!
again receatly, A Scnior Sub-Judge of Narnaul had been authorised by the
High Court to hcar appeals, but as the counscl was ignorunt of this fact,
he had filed the appeal in the court of the Additional District Judge in 1960,
In 1961, when the appeal come up for hearing, the objection regarding want of
jurisdiction was sustained and the memorandum of appeal was returned (o the
appetiants,  The appellants liled the memorandum before the Senior Sub-Judge,
the proper appellate Court and prayed for condonation of the delay of 185
days, being the period of pendency of the appeal in the court of ihe Additional
District Judge. Though the Senior Sub-ludge condoned the delay, the High
Court disagreed. The Supreme Court found that the High Court was in error
in relusing o condone the delay, and remanded the appeal 1o the High Court.
8.1, Apart [rom the aspect of offect of negiigence, there is another aspect Limits of
to be considered.  The ‘suflicient cause” must have arisen before expiry of the the concept ol
period of limitation. u;lt:g?'l.em

A peculiar situaiion arose i acase Bont Gujarat’s mowhich an appeal was
preferred under the Supreme Cowrt (Bnlargement of Criminal Jurisdiction) Act,
1970 against the judgment and order of the High Court of Gujarat, scuting aside
the acquittal of the appellant and convicting and sentencing him for serious
offences under section 302, read with section 34, Indian Penal Code and under
section 326, reacdl with section 34 of that Code. The only fact of relevance
to the present inquiry is that the appeal to the High Court was filed three months
after the period of limitation bhad expired and this delay was condoned by the
High Court. The Supreine Court, however, did not countenance this action
of the High Court of condoning the delay of three months under section 5 of the

Limitation Act and obscrved :

“It appeats that initably the State Government took @ decision not to file
appeal and it allowed the period of limitation 1o Japse. Subsequenily. on
certain observations nude by the High Court while considering a revision
petition by Bhulabhai that it was a fit casc where the State Government
should file an appeal and on nolice being issucd by the High Court to the
State Government in the matler. the appeal was lled. ft was fided threc
months after timitation had expired. A faint atempt was made 1o show
that when the initial decision was taken not 1o file an appeal all the papers
had not been considered by the departiment concerned, bt we are not im-
pressed by thar allegation. The truth appears o g that the appeal was not
filed at first because the State Government saw no casc on the merits for
an appeal, and it was filed only because the High Court had observed-—
and that was long after limitation had expired that G case was fit for
appeal by the State Government. Now, if is true that a party is cntitled 1o
wait untii the last day of limitation for filing an appeal. But when it allows
limitation to expire and pleads sufficient cause for not filing the appeal ear-
lier, the sufficient causc must cstablish that because of some cvent or c¢ir-
cumstances arising before limitation expired it was not possible to file the
appeal within time, No cvent or civcumstance arising after the expiry of
limitation can coastitute such sufficient cause. There may be events or cir-
cumstances subsequent to the cxpiry of limitation which may further delay
the filing of the appeal. But. that the limitation has been allowed to expire

WWadla v. Shiv Charan, 119801 4 S.C.C. 401,
tAjie Singh Thokur Singh v, Siate of Gujorwt, ALR.

495, 497,

R S.C733, (198D 1L 8.CC,
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without the appeal being filed must be traced to a cause arising within
the period of limitation. In the present case. there was no such cause, and
the High Court erred in condoning the delay.”

The Supreme Court. has in the observations quoted above. underscored an
important aspect of scction 5. by stating that the “sufficient cause”™ must be
traced to a cause arising within the period of limitation.

5.12. We have, en an cxamination of all aspects of U matter, come fo the
conclusion that the position on the subject of legal advice given erroneously
needs to be codificd. However. it would make for a better apprectation ol cvidence
and merits of a claim under this section if the court has before it, in black
and white, the advice given by counsel.

While stressing the importance of a written legal advice, we are not oblivieus
of the fact that the regulution of the legal profession has been entrusted by the
Advocates Act, 1961, to the Bar Council of India. Hence, we recommend’ that
the Central Government should request the Bar Council of India to frame rules
making it obligatory upon an advocate o tender a written legal advice in
matters coneerning limitation. We hope that the Bar Coundil of India would
appreciate the neeessity of such a rule when the fate of an otherwise  goud
claim hangs on the technical plea of limitaton.

We are recommending a suitable Explanation to be inserted below section 3
on the subject of crroncous legal adviee.  The dratt that we propose will show,
in a concrete form, the sulient features.

1V, Peculiar disabilitics of married womcn

5.03. We now lurn o a shighity different opic namely. the position of
marricd women.  Scetion X1 of Limitation Act No. (4 of 1859 (legal disability)
provided as under:—

“X11 The following peesons shall be dected 1o be under dogal dis-
ability within the meaning ol the last preceding sceetion married wonien in
cases to be decided by English law, minors. idiots and lunatics.”

““However. in the subsequent statutes of 1871 and 1877, the class of “marricd
women” was removed from the list of persons under fegal disability.  1In England.
the Married Women's Property Act abolished the common law rule and made
marricd women’s wages and vcarnings her scparate properly and gave her a
power to recover them in her own name.

As far as Hindu or Muslim women in Jodia were concerned. they never
suffered from the disability of prohibition Ifom acquiring property™ or others
appropriate provision has been enacted.

5.4, No doubti. there are certain procedural difficultics of a marricd woman
in sceking legal redeess tuday.  The prevalence of the dowry system and cortain
other anomalics have brought to surface some of the handicaps of the married
women.  While we fully appreciate the difficultics faced by married women
(especially from the rural parts of India). in obtaining legal advice. we have

:For implementation by the Central Government,
*See parn 504 infra,

#See Law Commission of Indis, 66th Report {Married Women's Property Act, [874).
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come to the conclusions that amending cither section 5 or section 6 and creating
a scparate category of persons under disability would be careying the statute
too far, for the simple reason that (unlike minority or lunacy). the disability of
a married woman would not come to an end until the demise of her husband
or a divorce. The result would be an excessive prolongation of the period of
limitation otherwise, applicable.  This might result in defeating some of the
busic featurcs underlying the law of limitation. Rather (han classifying them as
persons under disability, cducation about rights would be better selution.
Consequently, no amendment of section 5 or section 6 is suggested o cover
this particufar problem,

V. Recommendation

. . ) ) . Reconmnendation
S5, dn the light of the above discussion, we recommend that section § & Toosecdion .

should be revised as under: —

Revised section 5

*5. Any appeal or any applicauon. other than an applicaiion wider any
of the provisions of Order XXI1 of the First Schedule (0 the Code of Civil Pry-
cedure, 1908, amay be admitied after the  preseribed pertod. 0f the appeilant
ov the applicant satistics (e court that he had sulilicient cause for not preferring
the appeal or making the application within such purivd.

Explanation 1.—The fact that the appellant or the applicant was misled by
any order, practice or judgment of the High Court in ascertaining or computing
the preseribed period may be sullicient cause within (he meaning of tits section.

Laplanation H.— Without prejudice 1o the generality of the provisions of
this scction, the fact that the appeliung or the applicant was misied by any erro-
neows legal advice given by o fesal practitioner is sufficicnt cause within the mmean-
ing of this section, provided

(@) the advice was songht and given before the capity of the prescribed
period, whether for the purpose of the pariic ular uppedl or application
or otherwise, anid

(b) the advice was given in good Jaith und in writing.”

CHAPTER 6
SECTION 6 : LEGAL DISABILITY

6.1, Where a person catitied to institute procecdings is under a Iegal dis- Section 60—
ability, some concession is obviously required in respect of the law of ]jmitalion,é.iegﬁagll“w
since it is probable that the person looking after the affairs of one nnder dis- o v
ability may not take that much interest in his affairs as is required for the inst-
tution of legal proceedings for the enforcement of a right vested in the person
under disability. To provide for such a situation. section 6. in five sub-scctions,
cnacts claborate provisions concerning minors, insane persons and idiots. The
procecdings to which the section applics are suits and applications {or the exe-
cution of a decree. Broadly speaking. under sub-section (1) (which is the ape-
rative provision), iIf the person entitled to institute a suit or make an application
for adjudication of a decree is. at the time from which the prescribed period s
to be reckoned, under disability. he can institute the suit or make an application
within the same period after the disability coases. “as would otherwise have



14

No change
needed.

Section 7—
Disability of
one of several
persons jointly
entitled,

‘Meaning of
the expresron
“time will
not rua®,

S9TH REPORI GI LAW CuMMN, ON LI [ATION ACT, 1963

(Chapier 6—Scction 6- Legal Disability; Chapicr 7--Section 7—Disability of
one of several persons)

been allowed from the time specitied therefor in the third column of the Sche-
dule™  The other sub-scctions of the section deal with certain matters of detail,
such as disabilitics of morc than one Kind or swecessive disabilities, disability
followed by death, the position regurding iegal representatives, and so on. The
Explanation to the scetion makes it clear that “minor” includes a child in the
womb.

6.2, The cxiensive case-law on the section, on a Perusal, does not bring to
light any problems that need sotution by an amendment of the section.  We do
not, therefore, recommend any change in the section.

CHAPTER 7
SECTION 7: DISABLLET'Y OF ONE OF SLYERAL PERSONS

7.1, Continuing the subjuct ol disability, and dealing with a special situa-
tont in that regard, secuon 7 provides that where one of several persuns juintly
cutithed 1o institute a sull or niake un appiwation Lov dwe exeewtion of a decree
is under o disabilily and a discharge can be given withoul (he concurrence of
such person, then time with run ugainst all; but where no such discharge can
be given, time will not run as against any of them uniil one of them becomes
capable of giving such discharge without the concurrence of others or until the
disability has ccased. The first Explanation 10 the scction makes it clear that
the section applics to a dischurge trom cvery kind of liability, including a lia-
bility in respect of any immovable property. The sccond Explanation prevides
that the manager of a Hindu uadivided family governed by the Mitakshara law
shall be deemed 10 be capuble of giving such a dischurge without the con-
cucrenee ob the other members of e Laoily, only if he is in management of
the joint {family property,

7.2 The use of the capiession tme will not rus’ i seclion 7 regarding the
disability of one of scvoral persous has given vise (o difficulties of interpretation
which have come o sarface in o Pull Beneh devision of the Kerala High Court:.
Ihe appeal in that case pectaioed © movable properites belonging o one Poa-
namma, who divd some time in 1941, lcaving two sons as the sole surviving
members of the joint fumily, In 1943, when these two sons wore aunors, their
father and the maternal grand-pareats sold the propertics, for the recovery of
which the two sons filed u suit in 1954, 1n the meantime, the original purchaser
had gifted away the proportics to his minor children, who were impleaded
as defendants to the suit in 1955, The licst plaintill. had attained majority in
1951, though the sceond pluintill continued to be a minor even in 1955 and
uttained majority only in 1958.

The majority of the Bench hold that the suit was barred by Iimitation. As
one of the plaintiffs acquired the capacity to give a discharge without the con-
currence of the others when he became the manager in 1951, the plaintiff could
not get more than three yeurs from 1951 jor filing the suit, under section 8
of the Act.

7.3. The dissenting Sudge, however, held that time began to run as against
both the plaintiffs (under section 7) in 195), when the first plaintiff became the
manager of the joint family. but this acquisition of majority or managership was

LAS o married women. seo discussion in Uhapter 5, sipra,
Ponnamma v, Padiianebhan, AR, 1969 Ker, 163 tF.R.).



ROTI REPORT OF 1AW COMMM, 0% LIAIT VIO vCr. 1963
(Chapter 7— Scction 7 Disabiliry of one of several persenst

not the “cessation of disability™ within the meaning of section 8 The entire
period of 12 years provided by article 142 {of the Act of 1908) was available to
the plaintiffs from the date “time began to run'. unaflected by the three year
limit of section 8. The dissenting Judge conceded that the three-year limil of
seetion: 8 would, at best. be reckoned from 1958 onwards when the seeond
plaintiff became a major. because. by then. both (he plaintiils ceased to be under
disability.

7.4. The majority was unhappy about the drafiing of section 7 and made the
following observations: —

“The wording of section 7 creates seme difficulty. because the latter
part of that section savs that ‘time will not run as against any of them
until one of them becomes capable of giving such o discharge. without the
concurrence of others or until the disability has coascd’. which would scem
to imply that the starting point of Jimitation itsclf is posiponed until after
the capacity so dischirge has been acquived by one of (hem, or until the
disability has ccasced.”

However, they got over the difliculty by petting o harmonious construction
on sections 6 and 7. observing that the latter was really an appendix to the
former and that the avowed purpose of bhoth the sections wus to extend the
poriod of limitation.

7.8. The expression “time will not run™ alsao ocourred carlior in section 8 History

ol the Act of 1871, which ran a< vunder:

“Thisability of one joint creditor . % When ane of several joint credi-
) icre or elatmants is under any such
disability and when a discharge can
be given without the concurrence
ol «uch person. time will not run
apoinst them ali: but where no such
discharge con be given, time will not
run as against any of them until
thev all are free from disability,”

Section 8 of the Act 1877 rends o< under:

“Disability of one joint creditor . 8  When anc of <everal joint credi-
tars or ¢laimants is under any such
disability and when a discharge can
he gmiven without the concurrence
of soch person time will run against
them all bot where no such dis-
charge can be given, time will not
run against any of them until one
ol them becomes copable of giving
such discharge without the concur-
rence of the others.™

Hiustrations

(@ A incurs a debt to a firm of which B, C und D are partners. B s
insane and C is a minor. D can give a discharge of the dobt without the
concurrence of B and €. Time runs sigainst B, C and .

{b) A incurs a debt to a firm of which T F and G are partners. E and F
are insane. and G is a minor. Time will not run against any of them until
either E or F becomes sane. or G attains majority.

The expression “time has begun to run™ occurs also in section 9 of the
present Act which provides that where once time hus begun to run, no subsequeitt
disability or inability to institute a suit or make an application stops it

15
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7.6. Tt may be of interest to mention that the difficulties arising out of the
expression ‘time will not run’. as respects persons under disability. are not
present in section 22 of the UK. Limitation Act, 1939 (so far as is raterial)
reads as under:—

“If on the date when any right of action accrued for which a period
of limitation is prescribed by this Act. the person to whom it acerued was
ander 2 disability. the action may be brought at any time before the ex-
piration of six years. or in the case of actions to which the Jast foregoing
section applics, one year from the date when the person ceased to be undey
a disability or died. whichever event first occurred. notwithstanding that the
period of limitation has cxpired.”

While commenting on the special provision regarding limitation {ov infants.
Haulsbury has observed! that the provision is a saving clause which does not. of
itself impose a disability and the plaindiff. while under disability. may brine
his action in the same wav as if the Act had nol been passed. and may also do
so within the stetutory period alwr determination of the disability,

7.7 Tn reaad o the Americam Law Corpus Juris Secondmm states the
position thus: ’

“The saving of the position of limitation by reason of disabilitics depends
on the stalute as it existed at the time the cuuse of action accrued.  In the
absence of such a saving clause the statute runs asainst all persons whether
or not they are under disability™.

and this statement of the law has heen quoted in various cascs.
However. it is observed :

“The statute begins (o run against persons under disability as soon as the
disability is removed. but. unless o statute prescribed the maximum period
that Timitations may be tolled by disabilities. Himitations Jo not hegin to
run until the disabilityv is remaoved™.

A reading of the above shows that cven in American jurisdictions the ox-
pression “limitations do not begin o tun™ has been understood to mean suspen-
sion of the running of the time. even though that running of time sturted carlier.
even aguinst (he person nnder disability and the expression has not been undler-
stood to mean that the starting point of Timitation itsell is postponed.

78, As the expression “time will not run™ (in section 7} is giving rise to
difficultics of interpretation”, we are of the view that the Tanguage of wxisting see-
tion 6(1) can be usefully incorporated in section 7. and section 7 should  be
suitably amended on those lines”

7.9. Tn the light of the above we recommend that seetion 7 shauld be revis-
il as under:

Revised scction 7

“7. Where one of several persons jointly entitled to institute a suit or
make an application for the execution of a decree is under any such disability
as is referred 1o in seciion 6. then

THalsbury (4th Ed.) Vol 2%, pape 388, para 868, See alio Vol 24. para ROS1 of weg.
Paragraph 7.2 to 7.4 supra.
SFor the druft see paragraph 7.9 infra.
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(a) if a discharge can be given without the concurrence of such person,
the provisions of section 6 shall not apply in favour of any of those
persons:

{b) if no such discharge can be given, rhe provisions of section 6 .'rhaﬂ
apply in favour of all of them, until one of them becomes capable of
giving such discharge without the concurrence of the others or until
the disability has ceased. (Rest of the section as at present}. -

CHAPTER 8

SECTION 8 : SPECIAL EXCEPTIONS TO THE PROVISIONS CONCERN-
' ING DISABILITY

8.1, Section & provides that the provisions concerning disability (sections G Special
and 7} do not apply to suits to enforce rights of pre-emption. nor shall be ‘fécﬁp‘i"“ﬁ.‘:"
deemed to extend, for more than three years from the cessation of the dis-coﬁcfrﬁﬁ'f "
ability of the death of the person affected thereby, the period of limitation of disability.
any suit or application. The section thus (i) totally excludes from the beneficial
provisions suits to enforce right of pre-emption. and (i} puts an arithmetical
limit on the extent to which the beneficial provisions relating to disability can
operate.  The first exclusion is limited to one category of stits, while the
second applies to all suits and applications.

The exclusion of suits for pre-emption appears to be based on a legislative
policy of not giving any relaxation to such suits. presumably in order that tran-
sactions concerning immovable property may not be kept in suspense for a
long time’. This is fact is the rationale underlving the requirement generally
met with in rules of the substantive law concerning pre-emption. to the effect
that the “demand™ for pre-emption should be made immediately after the sale.

‘The second restriction imposed by section 8 obviously shows legislative
anxiety to maintain a balance between the consideration that stale demands shouid
be discouraped and the counter-balancing consideration that the law of limitation
ought not to operate in such a way as to cause Serious hardship in individual
cases.

8.2, The section has not caused any serious: difficulties or controversies. and Nﬂd(;‘:fm
does not seem to require change. nee

CHAPTER 9
SECTION 9 : CONTINUOUS RUNNING OF TIME

9.1. The general principle that where time has begun once to run, no sub- Section 98—
sequent disability or inability to institute a suit or make an application stops it. E,%’;?ﬁ:o:;
is incorporated in section 9. There is a proviso to the section. very limited in its time.
operation, to. the effect that where letters of administration to the estate of a
creditor have been granted to his debtor, the running of the period of limitation
for a suit to recover the debt is suspended while the administration continnes.

The proviso becomes necessary since the same person cannot be both the plain-
tiff and the defendant in the same suit.

92, The section does not seem to need any change. ;?;;d cel:jaﬂsc

ef. section 16(3).
414 Mof LI&CAND/{3
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(Chapter T Svetion H--Suits Aeainst Trustees)

CHAPTER 10
SECTION 10 : SUTTS AGAINST TRUSTEES

10.1. Section 10 is one of those very rare statutory provisions which grant
a rotal exemption from limitation for particular svits. In brief, it provides that
cerfain suits against a person in whom property has become vested in trust
for any specific purpose are not barred by “any length of time”. The same prin-
ciple applies to suits against the legal representatives of the trustee or against
assigns from the trustee, not heing assigns for valuable consideration. The
suits to which the section applies are suits for the purpose of following, in the
hands of the trustee. or his Tegal representatives or assigns. such property or’ the
nrocceds thereof. or for an account of such property or proceeds. There is a
vary important Fxplanation to the section. which has a long historical back-
around.! Tt reads as under:

“Explanation.-~For the purposes of this section. any property compri-
sod in a Hindu. Muslim or Buddhist religious or charitable endowment shalt
be deemed to be property vested in trust for a specific purpose and the
manager of the property shall be deemed to he the trustee thereof.”

10.2. The main paragraph of the section is based on early decision and
certain statutory provisions But it is more elaborately worded than the earlier
English provision on the subiect. The current English statutory provision on the
subject is. of course, fairly elaborate *-*

10.3. The Explanation. of course. does not occur in the English statutory
provisions. It was, in fact. not contained even in Indian Law before 1929, It
was inserted as the second paragraph of section 10 of the Act of 1908 by the
Tndian Limitation (Amendment) Act. 1929 (1 of 1929 to override certain judi-
cial pronouncements. These were decisions of the Privy Council relating to -
Hindu relizicus endowments as well as Muslim religions endowments. #1The
Privy Council held that property dedicated to God (in the Case of Hindu en-
dowments) did not vest in the shebait, who was mercly a Manager though, by
custom. he might have certain beneficial interest.

Tn law. the properly vested in the idol or institution. as ‘the case may be,
Similarly. under Muslim law. the moment of waqf was created. the property
vested in God Almighty and the murawalli or Sajiadencshin had no righi in the
property. He was not a “trustee’ in the technical sense.’ Accordingly. the benefit
of the provision in section 10 of the Act of 1908 was not available against such
persons. Tt was to override these pronguncements that the relevant paragraph
was added in section 10 of the Act of 1908---a provision which has been carried
aver in the present Act.

1of, B. K. Mukherjce. “Hindu Law of Religion and Charitable Frusts” {4th Edition 1979
page 298—313. para 6.6% to 6.98.

°CF Girinder Chunder v. Mackintosh. (1879 LL.R. 4 Cal. 897,

§ection 19, Limitation Act. 1039 (Eng) (See paragraph 10.6 infra).

YCT. Chintaman v. Khanderao. A LR, 1928 Bom. 58.

SVidva Varuthi v, Bafusgmi Aiver ALR. 1922 P.C 12341 M1 346,

S Ahdrer Rehinr v. Narein Pasa A LR, 1923 P.G. 44: (1RO 530 Cal. 329

ICivil Justice Committee Report. (LR} 50, .Cal. 329, followed by Council of State Bill
No & of 1927,

2See. for other rulings before 1929, B. K. Mukkeriea, Hindu Law of Religious and
Charitable Trust & fdth Ed. 1979), pages 301-304, para 674 to 6.78.
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(Chapter 14— Section 10— -Sutis Againse Trastes.)

14, We have comsiceicd (he guustion whether the Explanation (0 seelion Need to
10 shouid be extended 1w Sikh and Jain  cndowmenis, ami have come o the SO Sikh
conclusion that the scope of he Explanation should be so widened. The mudc?ﬁgom&nts.
of creation of these endowments in not, substanially different from (ac in vogue
amongst Hindus and Buddhists. fhe practice of having a “manager” without
formafly constituting fim a “trustec” iy prevaleat in vegard Lo Sikh and Jaln en-
dowments also. The section of (he public interested in these endowments wouid,
therefore, need the protcction copforied by Explanation, to the sume extem as
those already entitled to its benefit. 1t may be repeated ihat ihe Explanation
became necessary in view of tiwe fact 1hat certail judicial Jecisions took the
view that in ¢he case of Hindu endowments, tieic is no express (rust as such,
and the concept of trust which wmpiivs the vesting of pruperly e trustee,
could not be appropriatcly appticd o thuse endowments, because there is no
vesting of property in tbesc manageys” Similar was the view regacding wakds.
To override this judicial pronouncements, il became necessary (o provide, first
that it such cascs the endowment shall be decimed to be a trust; sceondly, that
it shall be deemed to be for a specific purpuse and thirdly that the manager shall
be deemed 1o be the trustee, The backgroumd against winich the Explanation
came to be insected s to be borne in mind v suggesting its extension’.

'10.5. The express mention of Hindus, Musiim and Buddhist cndowments N“‘.‘{ for
and the omission of mention of endowmenis of Sikhs and Jains may Create ansplif,?i;fm
impression that Sikh and Jain endowments are excluded from the benetit of the
section. The practice of creating trusts for ‘charitable purposcs’ is as much pre-
valent amongst persons following thesc iwo reiigions as it is amongst Hindaus,
Muslims and Buddhists* There is, in our view, hardly any reason why these two
communities should be cxcluded from (he beneficial provisions of the Explana-

tion.

Accordingly, we recommcnd that the enisting Explanation to sectivn 10
should be amended” suitably, on the lincs mentioned above.

10.6. To proceed now w & different aspect of section 10 it may be stated yrpgee who
that the British Parliament feit that the corresponding section 19 of their Limi- »> 2lo 2
tation Act, 1939 was working unjustly on an ‘honmest trustee’ who was also atbif:eﬁmﬂ'
beaeficiary under the trust. Thus il X' ix a trusice of, and heneficiary upder a Act, 1980
trust along with three more beneficiarics A, B and C, a fikih person D can sue
without any barrier of limitation to recover the full amount of the shure of the
trust property to which he would have been entiticd and obtain satisfuction out
of the share of X, the trustec -beneficiary even though limitation has expired
" against the other three bencficiaries A. B and €. That is to say, if the fifth bene-
ficiary D has a 20% sharc. his entire share will be carved out of the allotment
~* X which s only 25% of the entirc assets leaving him with only 5¢;.. The
amendment effected by UK. Limitation {Amendment) Act, 1980 has come into
force on ist May, 1980, Now. after the amendment, X will not be divested of

the 209, share, but only of the excess 5.

Section 19 of the UK. Act of 1939 as amended mn 1980 now reads as
under : — .

1Paragraphs 10.1 and 10.2. sfpra.
Papagrapi 0.3, supra. .
3Ah‘al§ Rakhi v. Muhammad Ahdul Ralim: 11933) 1L.R. 56 Al 111. 116 1P.C). and cases
in paragraph (0.3, supra . i

p'“-gl(i Muklierjea Hindu Law of Rehigions and Charitable Frosis (Ath Ed. 1979). page
328, para T2, : . ) _
See, for the suggested amendmen's. para HLS infra.
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*10. (1) No period of limitation prescribed by this Act shall apply to
an action by a beneficiary under a trust, being an action—

{(a) in respect of any fraud or tfraudulent breach of trust to which the trustee
was a party or privy;, or

(b) to recover from the trustee trust property or the proceeds thereof in the
possession of the trustee, or previously received by the trustee and
converted to his usc.

(1A) Where o frustec whe is also a beneficiary under the trust receives or
retains trust propcrty or its procecds as his share on a distribution of trust pro-
perty under the trust, his liability in any action brought by virtue of paragraph
(b} of the forcgoing sub-section to recover that property or its procceds after the
expiration of (he period of limitation. prescribed by this Act for bringing an
action to recover trust property shall be limited 1o the excess over his proper
share.

This sub-section only applics if the frustee acted honestly and reasonably
in making the distribution.”

10.7. Though the problem sought to be remedied by the recent amendment
to the English Act’ has not arisen in any case decided. the amendment incor-

porated a salutary rule of cquity and hencc we recommend its adoption in our
Act?

168. Accordingly. we rccommend that section [0, should be rc-numbered
as sub-section (1) and after the words “notwithstanding anything contained in
the foregoing provisions of this Act”, the words and figures “buz subject 1o the
provisions of sub-section (2¥" should be added in it. New sub-scctions (2) and
(3) should be added in section 10 as under: -~

“(2) Where a trustee who is also a beneficiary under the trust receives
or retains trust property or its proceeds as his share on a distribution of
trust properiy wnder the trust, his liability in any suit by virtue of sub-section
(1} 10 recover that property or its proceeds or for an account of such pro-
perty or proceeds dfter the expiry of the period of lintitation shall be limit-
ed to the excess received or reidined by him over his share,

(3) The provisions of sub-secrion (2) apply only if the trustee, in mak-
ing the distribuiion, acted in good faith.”

The Explanation to the Scetion should be revised as under: -

"Explanation—For the purposes of this section any property compri-
sed in a Hindu. Muslim. Buddhist, Sikh or Jain religions or charitable en-
dowment shall be deemed to be property vested in trust for a specific pur-

pose and the manager of the property shall be deemed to be the trustee
thereof.” .

Pacagraph 10.6 supre. ] .
“For the draft, see para (0.8 infra.
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CHAPTER 11
SUI'LS ON FORELGN CAUSES OF ACTION

1.1 While scction 10 was a negative provision excluding from the scope Section (1~
of the Act cortain kinds of suits.  section V(1) is a positive provision (o thcfr:‘t';'rg(’l""i‘mu
cffect that suits instituted in the {erritories 1o which this Act extends on contracts efsewhere.
entered into in the State of Jammu & Kashmir or in a foreign couniry shall be sub-
ject to the rules of limitation contained in the Act. Not conwent with this positive

~ provision, the section, in sub-scction (2), rules out the application of forcign rules
of limitation by providing that no rule of timitation in force in the State of Jammu &
Kashmir or in a foreign country shall be a defence to a suit instituted in the
terrifories o which the Act catends on a contract entered into in that {orcign
country or in Jammu & Kashmir unless two conditions are satisficd, namely:

{a} the rule has extinguished the contract, and

{b} the parties were domiciled in that State or in the forcign coonlry dur-
ing the period prescribed by such rule,

112, The section is bascd on the principle well recognised in private inters
national law in the Anglo-American Legal Systems—that rulcs of limitation are Principle.
part of the lex fori. Whether an obligation is to be enforced or not depends ex-
clugively upont the law of limitation of the forum in which the suit is brought.

As observed by Story very long ago.!

"It has accordingly become a formularly in international jurisprudence
that all smits must bc brought within the period prescribed by the local
law of the country where the suit is  brovght (fex forD). otherwise the suit
will be dismissed.” '

In contrast. the Torcign law of prescription would be applicd in a country,
because when a law extinguishes the right by reason of lapse of time, the right
itself does not survive, and there is nothing to enforce.

11.3. 1t may be mentioned that in proccedings brought in national courts Position
to enforce rights created by the Treaty of Rome (which cstablished the Euro-f‘j;d‘;‘r ri%-]:?t}
pean Economic Community), the relevant limitation period is that fixed by theoi Rome.

State in which the action is brought.’

114, The traditional English rule is well settled. in Presten and Newson onpue goutish
Limitation of Actions, the authors wrote as follows uvnder the heading “Private Law.
International Law™:—3

“The English courts have adopted a very simple method of dealing with
the rules of limitation in private international law. It is common ground bet-
ween all systems of private international law that matters of procedure arc
to be determined by the lex fori. In so far as the Statutes of Limitation pres-
cribe periods within which actions may be brought, they are, in English courts,
classified as methods of proceeding.”

1Story, Conflict of Laws. (8th Ed.} Article 577, page 794 Cf, Ruckmaboye v. Lufloodhioy,

(1852} 5 Moo, LA. 233, 265, 267, (P.C).

*Halsbury 4th Ed. Vol 28 puage 266 para 606,

Presten and Newson, Limitalion of Actions (1940) page 10, quoted in Rodrigugs v.
R. 1. Parker, (1966) 3 W.L.R. 546, C{, ibid. (1953 ed), page 15 (no naterial change).
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Referring to Don v. Lipmann,' the authors observed.”

“But a foreign rule of limituation is not classificd as a matler of procedure in
an English court il it extinguishes the right as well as the remedy. The fact
that on expiration of the forcign period the plaiatifi’s right is to be extingui-
shed docs not help a plaintiff who fails to sue in England within the English
period, but a defendant may rely on the extinguishment by the foreign period
“irrespective of whether the English period had elapsed............ "

115, The rule has also been incorporated as Rule 004 of the Restatement of

Law ol the American Law Institute thus.®

Rule 604—Forcign Statule of Limitations

“1f action is nol barred by the statute ol limitations of e lorum, an
action can be maintained though action is barred in the Stale where the
cause of action arosc.” =

1L6. Cheshire and Nosth have obscrved', critivising the Eaglish approach

as under:—

“English law in unfortunatcly committed 1o the view that statutes of limita-
tion, if they merely specify a certain time aftcr which rights cannot be en-
forced by action, affcct procedure, not substance™........... e In the result,
therefore, any relevant statute of limitation that obtains in the lexfori may be
pleaded while a statute of same foreiga. law. cven though it belongs to the
proper law of the lransaction, must be disregawded. The prevailing view on
the conlinent is to be opposite efiect.

’ T
“This is another cxampte where English faw. through its failure to in-
terpret a forcign rule in its context has gone astray”™.

(1.7. The UK. Law Relorm Commiltee in its 21st Report teok totice of

this criticism, but did not make any recommendation in this regard:

“As we have explaincd. English law treats limitation as part of the law
of procedure. An English court will, therefore, always apply LCnglish law
lex fori) to an issue of limitation, notwithstanding that the substantive rights
in question are governed by foreign law. In determining the existence of
those substantive rights a distinction has to be drawn between a foreign rule
of limitation and a foreign rule of prescription: if the ‘proper law’ of the
transaction (lex causae) extinguishes the right through lapse of time, the
English court will give effect to that extinction if, on the other hand, under
the relevant lex causae lapse of time merely bais the rcmedy (as it does in
most cases in English law). the English courts will ignore the forcign limita-
tion period and apply English law alone.

1Don v. Lipmann 11837 5 CL&Fin. 1.

2Gee Preston & Newson. Limilation of Aciions (190, page 16, 'quolcd in Rodrignez v.

B F. Parker. (1966) 3 W L.R. 546, 560.

24 LI Restatement of Conflict of Laws. Rule 604. .
iCheshire and Norih. Private International Law. ti0th Edition. 1979, page 695.
sRadriguez v. R. J. Parker Male), (1967) 1 Q.B. 1I6. 131-136 and see Pedresen v.

Youne, (1964) 110 C.L.R, 162,

“6This has been followed cven in Australian jurisdiction. Punozza & Co. Piv. Led. v,

Attied Inierstate (CHd) Pix, Ltd., (1976) 2 NSW.D.R. 192

TLaw Rclorm Commiltce. 215t Report (Cmnd. 6923) tSeplember, 1977), page 30-
SHarris v. Quine, {1569 L.R. 4 Q.B, 653,
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Classification of limitation is not itself part of the law of limitaiion but
of private international taw and therefore not “within our terms of reference.
For that reason, we make no positive recommendation about it. Nevertheless
we recgived from Dr. F. A. Mann a memorandum arguing persuasively in
favour of making a change in the English rule {(which has been heavily criti-
cised by academic writers) and we think it right to mention the matter so
that it may be considered as a possible subject for reform.”

11.8. Besides Cheskire another tcam of distinguished authors® have also Criticism—
Sykes and

attacked this principle of English law thus: Pryles.

“Statutes of limitation in the familiar sensc usually prescribe that no court
proceeding shall be brought to enforce a right after the lapse of a certain
period of time. Sometimes however they provide that the right or title is ex-
tinguished.® Tt is only statutes of the latter type that the Fnglish classifica-
tory technique regards as perfaining to substance. The other type of statute
of limitations which mercly extinguishes the remedy is regarded as proce-
dural *

“This means that a plaintiff can suc in an Australian court on a cause
of action which, though barred by the proper law of the transaction, is not
barred by Australian law:’ it also means that an action cannot be brought
in Australia if barred by an Australian statute of limitations, though action
would still be competent by the proper law".

“It is suggested that such applications rest on no intelligible principle.
nor is the distinction between extinction of right and extinction of remedy
meaningful in this context. A statute can hardly be regarded as prescribing
a mode of regulating the course of litigation if it simply says that no litiga-
tion can take place.”

However, they add—

“Nevertheless. the tide of English decisions has prohably set so firmly
in the direction of the dichotomy between extinction of right and cxtinction
of remedy hat no movement is now possible.”

11.9. We have devoted considerable thought to this aspect. With great res. Cotrect. |
pect. the criticism made by Cheshire of the traditional English Rule (which has 2PProach:
been substantially followed in section 11}, appears to be based on one faulty con-
cept of reasoning. The law of limitation may not be a part of the law of “proce.
dure” in the narrower sense. but it is certainly a part of adjective law in the widest
scnse. The criticism does not do justice to the juristic aspect mentioned above.
Procedure may be a narrow field. but adjective law is a wider one, covering the
entire process of litigation. including the time and manner of pursning a remedy
in the Courts of a country. It is but fair that the courts operating within a coun-
try should have regard only to the law of that country, so far as the pursuit of

F g ID. Faleonbridge. Fssave on the Conflict of Laws, 2nd ed.. Ch. 12, Cheshire,
- Private International Law, 91h Ed. fed. North). pages 687-690,

2Qvkes and Prvles, “Austrafian Private Tnternational faw™ (1979). page {30,

3As {in the English condext) in the case of so-called adverse possession of land and
in some cases of failure to take action in respect of chattels. .

tHuben v. Stainer. (1835 2 Ring {N.C) 202: 132 E.R. 80. See Subbotovsky v - Wanny,
1968 3, NSW.R. 261 (Magle 1.}

SHarris v, Quine, (1869) L.R. 4 Q.B. 653 (Court of Queen’s Bench),

#British Linen Co, v. Drumsmond, {18300 10 B & C 903; 109 ER. 683.
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remedies in those courts is concerned. Limitation is certainly concerned with the
actual process of litigation; the need for invoking a rule of limitation arises only
if and when the plaintiff invokes the aid of the judicial process. In this sense,
limitation is very much concerned with the enforcement of the remecdy within

the portale of the court and is therefore rightly regarded as belonging to adjec-
tive law,

We may quote the views of an American author’ who has beautifully des-
cribed the distinction between remedy and right: —

“A broken promisc is not repaired by the passage of a period. False
words that stain a name are not made true because twelve months g0 by.
Pain may recede in memory, but that does not mean it was not sufferred
when the victim was assaulted. 1 these things are recognised as deserving
reparation, they deserve it no less the day after the term is reached than
they 'did the day before. Time does not heal 21l wounds: homily is fatuous

...... trsrmmassrraenn

“Thus, limitation appears to be not a maiter of substantive right, but a
practical device. Tt is difficult to deal with an cvent long after it has hap-
pened. Memories fade. witnesses die. documents vanish. proof one way or
the other is hard to find. Moreover, even with all the evidence at hand, the
outcome of a law suit will not necessarily coincide with truth. Much de-
pends on the hazards of litigation. on the wisdom and honesty of judges
and jurors, the luck of testimony, Hence it is only reasonable that the alle-
ged wrong doer (in most instances. we will not be certain he did wrong)
shouid one day be entitled to repose. Finally -most important and scarcely
ever mentioned—if al disputes werc kept alive forever. then there would
be an infinity of litigation. In the management of a polity there needs to be
an end of things.” '

11.10. Tt has becn stated by the critics of the traditional rule that “a statute
can hardly be regarded as describing a mode of regulating the course of litiga-
tion. if it simply says that no litigation can take place.” However, this criticism
is itself open to criticism. The procedural law contains so many rules which bar
the very entertaining of a suit on procedural grounds and nobody has ever said
that such rules are not regarded as falling appropriately within the domain of
procedure. Our own Code of Civil Procedure contains examples of such rules in
section 11, section 47. section 66, section 80, section 86. Order 2. Rule 2. Order
7. Rule 11, Order 9, Rule 8. Order 23, Rule 1 and so on.

11.11. Apart from these theoretical aspects. it should also be mentioned that
there is an important practical aspect which cannot be overlooked. When a court
embarks wpon an inquiry into the period of limitation. such an inquiry covers
not merely the time lmits proper (the arithmetical periods). but also various
detailed rules for the computation of those periods. If we were to expect courts
to have regard to foreign law of limitation. that would mean calling upon the
court to study, understand and apply the foreign law in all its complexity and
profusion. This would be an extremely difficult task. ' :

11.12. For all these rcasons, we have been unable to persuade ourselves to
accept the criticism made by Cheshire und others® of the traditional English
Rule—a rule which has been adopted in the American Restatement also.?

!Chatles Rembar. The Law of the Land {1980) page 81.
ZPara 11.6 and 11.8. supra,
WPara 11.5, supra.
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1L13. We may add that on grounds of policy also. a court ought not to be Policy con-
bound by the rules of limitation applicable under a foreign lex causae. The time siderations.
limit may be either unreasonably short or unreasonably long:

IL14. It is not always an easy task to ascertain foreign law. This could Difficulty
prove an onerous burden on the courts. The burden would be all the more one- :;f;;;:gg“‘
rous for the Indian courts to ascertain the foreign law of limitation of 150 coun-rule.
tries by paying for the fees and costs of foreign experts which would unneces-
sarily delay the disposal of cases. It should be remembered that, as mentioned
above, if the foreign law is to be applied. the Indian court will have to study
not only the time limits, but also the principles for the co'mputation of periods
of limitation. This would be a stupendous underfaking.

11.15. Therefore, we sec no reason fo disturb the principle underlying sec- Suits on

tion 11. Some matters of detail concerning the section may now be dealt with. causes of

Though sub-section (2) of section f1 is confined to contracts. the position would than coniracts,

not, in substance. be different for other causes of action that arise outside the
. territories to which the Act extends.

The section has been heid not to be exhaustive.! Thus, for example, the

same principle applies to execution.? Again, if a suit is for conversion, the same
principle would apply .

11.16. In this context, the historv of the section is interesting. Section 12 of History of

the Act of 1871 provided as under : — Siudied tom

the point of
“12. No foreign rule of limitation shall be a defence to a suit in British view of
India on a contract entered into a foreign country, unless the rule has ex- *°P®
tinguished the contract, and the parties werc domiciled in such country
during the period prescribed by such rule.”

In 1877. a positive assertion about the applicability of the Indian Act to
suits instituted in British Tndia was made. Section 11 of that Act read as under: —

. “l1. Suits instituted in British India on contracts entered into a foreign
country are subject to the rules prescribed by this Act.

No foreign rule of limitation shall be a defence to a suit instituted in
British India on a contract entered into a foreign country, unless the rule has
extinguished -the contract. and the parties were domiciled in such coun(ry
during the period prescribed by such rule.”

11.17. Tn the draft Bill of the Indian Limitation Act, 1908 no change from Comment-
the Act of 1877 was proposed as regards this section. However, one comment® {\igaﬁn;!eah
was received which was as under; — '

“The words ‘or obligation incurred in’ should be added after ‘contracts

entered into’, in order to show that suits, of whatever class the cause of
&

‘Dickie & Co. v. Mun. Board, A.LR. 1956 Cal. 216, 219 (Bachawat I

*Nabibhai Vasirbhai v. Dayabhai Amylak. ALR, 1916 Bom. 200, 201, 202: LLR. 40
Bom. 504.

*Ruckmaboyee v. Luloobhoy Mothchand, (LE51-1855) 5 M.LA, 234 (P.C).

‘H.S. Phadnis, Acting District Judge, Khandesh No. 2, 751 dated Wth November, 1907,
Mational Archives Papets,

5—14 Mof LY&CA{ND/{83
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action in respect of which arises in foreign country, are subject to these
provisions,” :

This is an interesting comment raising as it does a point which we out-
selves have apart from the comment pursued.

Need for 11.18. To revert to the present section and current needs, we wish to poiat
:‘}Tg.;:.l:%n out that the principle of private international law upon which the section is

based, makes no distinction: between suits based on contracts and other suits,
Practical considerations also justify a widening of the section so as to make it
applicable to all causes of action. There is no reason for adopting a different
approach as to non-contractual cause; of action. We think that the section should
be widened.! |

‘Section to 11.19. There is another point in regard to which also the ambit of the sec-
3.0 ex;::e:gded tion can be conveniently widened. The section, as it stands at present, is con-
ingsprother fined to suits; we are of the view that it should be extended to all proceedings.
than suits. Although proceedings other than suits wherein the question of competition bet-
ween' Indian and foreign laws of limitation may be in issue are not many, there
- is no reason why the legislature should not recognise the principle underlying
section 11 and give it the widest amplitudé. Irrespective of the character of the
proceeding, if the remedy sought is not barred by the law of limitation of the
forum, then in that forum the law should allow the proceeding to be maintained,
even though it may be barred by the law of limitation of :the country where ,thc
cause of action for the particular proceeding arose. The principle on which
section 11 is based— a matter which has been alrcady elaborated in the preceding
paragraphs’—should be regarded as equally applicable, whether the litigation is
in the shape of a suit or in the shape of any other proceeding. Accordingly, we

propose a widening of the section on this point also.?

Recommendation. 11.20. In the light of the above discussion, we recommend that section 11
’ should be revised as under:- - '

Revised section 11

“U. (1) Suits and other proceedings instituted in the territories to
which this Act extends on causes of action arising in the State of Jammu
and Kashmir or in a foreign country shall b¢ subject to the rules of limi-
tation conlained in this Act.

(2) No rule of limitation in force in the State of Jammu and Kashmir
or in a foreign country shall be a defence to a suit or proceeding instituted
in the said territories on a cause of action arising in that State or in a foreign
country unless— '

(@) the rule has extinguished the right which the cause of action is
feunded: and

(h) the parties were domiciled in that State or in the foreign country
during the period prescribed by such rule.”

- 1For a draft of revised section (1, see ‘para 11.20, :'nfra..
*Paragraphs 11.2 to 11.4, supra.
SFor the draft see para 11.20, infra.
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CHAPTER 12
SECTION 12: 2 MCLUSION GF TIME IN LEGAL
PROCELDINGS

12,0, With section I2 begis o scl of provisions dealing with the ¢computa- Sestion 12. .

tion of periods ol limiation. Assoming it the Indian law of limitation applics
to the case, attention hus alse 10 be paid 0 the arithmetic of the matter. In
section 12, one finds two sels of niovisiom —one general, the other of a more
limited application. The fiest set of provisiois provides for excluding the first
day-—the day. from which the period is to be reckoned.  The second set of
provisions provides for excluding. in compsiing the period of limitation. the
time requisite for obtaining verluin vopies,  The second set of provisions is
confined (o appeals and cerinin appiications, while the first set applies o all
suits. appeals and appiicaiions,  The two sets have noiiing common to hem
ang it is only the accidents of legislation that have broughi them together.

12.2, The first set of provisions is 1o be l(ound in section 12(t) and @ the |, principle
carlier part of section 12(2). Section {2(1) provides that in computing the period underlying

the first day.

of limitation for any suit. appeal or application, the day from which such period
is to be reckoned shall be excluded. On ine same analogy, the earlier part of
section 12(2) provides that in compuiing the period of limitation for an appeal
or an application for leave to appeal or tur revision or for review of u judgment,
the day on which the judgmemt comiplained of was pronounced, shall be ex-
chuded. Broadly stated., the peinciple here is that the date of accrual of the
cause of action is 10 be excluded.

Provisions for excluding the first day are contained in the General Clauses
Act’ and the Transfer of Properly Act® also. This is more a tule of convenience
‘than a rule based on any fundameni:| principie of justice.

.

123, The second set of provisions dealy with the tume requisite for obtan- Principle

ing copies of judgments, decrees, sentenves. orders and awards, where an appeal underlying
L sections 12(2),
1203} and 12(4)—

or an apphication of the specified category is 10 be filed. These are contained
in section 12(2). laiter half and sections 12¢2)13) and 12(4).

“be menlioncd later') reads as undor: - _ -

“Expianation.—-In compuiing under this section the time requisite for
obtaining a copy of a decree or order, any time taken by the court to pre-
pare the decree or order before an application for a copy thereof is made
shall not be excluded.”

“The principle underlying the set of provisions for the exclusion of “fime
requisite” in obtaining copies of judicial determinations is two-fold. In the first
place, before a litigant aggrieved by the decision of & coust or arbitrator pursues
a remedy by vway of appeal or application in order to contest the legality, pro-
pticty or correctness of such  decision, it is proper that he should have

Wi, Ganapari v. Sithararig (1380) LUK, 10 Mad, 292,
SBection ¥, General Clames A, 1847

“Section 10— Franster of Progerny A 1882,

*See discussion relating o section 12 Explanaiion infra.

time requisite
) for obtaining
The Explavation o the section {which bas provoked some controvetsy, o copies.
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knowledge of its full contents.! Secondly, in some cases, the law requires that the.
appeal or application must be accompanied by z copy of such decision’.

s

124, The Law Commission, in its Report on the Act of 1908, while com-
menting’ on section 12 of the Act, observed as under:—

“Some courts have taken the view that the delay in drafting the decree
before an application for a copy is made should be deducted as ‘time re-
quisite’. But we think that a delay of the office before the application for

a copy is made should not count in favour of the party. A suitable provi-
sion should be added to make this clear.”

The Commission also recommended a draft of an Explanation to be added
at the end of section 12 for achieving the above object:

“Explanation.—Any time taken by the Court to prepare the decree or
order before an application for copy thereof is filed shall nor be regarded
as time requasite for obtaining the copy within the meaning of this section.”

12.5. Even though the recommendation of the Commission was accepted in
principle, the Explanation that was enacted has used the expression “shall not
be excluded” instead of the wording suggested by the Commission “shall not be
regarded as time requisite”. The Explanation emerged as follows in the Act
as passed in 1963: ' '

“Explanation.—In computing under this section the time requisite for
obtaining a copy of a decree or an order, any time taken by the court to

preparc the decree or order before an application for a copy thereof is
made shall not be excluded.”

12.6. Difficulties of interpretation arose under the newly added Explanation

to Section 12. In a full Bench decision of the Bombay High Court', it was
observed:— ,

“On the plain and grammatical construction of the Explanation to section
12(2) of the Act the intention of the Legislature is clear namely, that while
computing the time requisite for obtaining a copy of decree any time taken
by the court for preparation of the decree before an application for a copy
thergof is made is not to be excluded, that is to say, such period will have
to be included in computing the time requisite for obtaining copy.”

Earlier, a full Bench of Patna High Court® had taken notice of the ration-
ale underlying the recommendations of the Law .Commission, but concluded
that the text of the Explanation said just the opposite:—

“I am aware that the Law Commission, while recommending the recast of
the old Limitation Act, stated that in their view, the period taken by the
court for preparing the decrec before an application for a copy is made,
“should not be counted in favour of the applicant. One of the objects and
reasons given in the bill was that any delay in the office of the court in

IC{. Surty v. Cheftyar, (1928) 55 1.A. 161, 170 @*C).
%041, rJ, CP.C. is one example,

w Commission of India, 3rd Report (Limjtation Act, 1908), page 17-18, para 37,
page.76 (section 12).

'Subbash v. Maroti, ALR. 1975 Bombay 244 (F.B.).
*State of Bihar v, Md. Ismail, ALR. 1966 Pataa 1 (F.B.).
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drawing up a decree or order before the application for a copy thereof is
made, shall not be excluded.  The recommendation of the Luw Commis-
sion or the objects and reasons stated in the bill cannot alier the clear and
unambiguous meaning of the actual cnactment that the parliament passed.”

12.7. Forlunately. (he Supieme Court,' has now settied the positiony and Quictus by
interpreted the Explanation to section 12 to mean that a person cannot get ex- tubreme
clusion of the period that elapsed between pronouncement of the judgment and
the signing of the decree, if he made the application for a copy only after pre-
paration of (he decree. Tn view of the latest judement of the Supreme Court, the
controversy has subsided.  However, in order to cxpress the intention and true
meaning more clearly, we recommend a snitable change in the Explanation under
discussion.? e

-~

128, A situation may arise when there is a legal impediment to preparing Legal
a decrec. When there is a legal impediment lo prepare a decree on account for :g’%;‘i‘me“t
non-compliance with such direction «or for other legally permissible reasons  the preparation
law should allow relaxation. The point was adverted to in one case before the ©f # decree.
Supreme Court’ We are rccommending a suitable  amendment' inserting a
specific provision on the subject.

12.9. At this stage. we may also take notice of the newly added rule 6A Order 20,
to Order 20, Code of Civil Procedure. 1908. In implementation of the recom- Eﬂﬁlﬁ“'
mendations of the Law Commission made in its Report, (on that Codey it has (ljr&c:iure
now been made obligatory upon the courts to prepare the decree as expediti- Effect of.
ously as possible and, if it cannot be so done within 15 days from the date of
the pronouncement of the judgment, the aggricved party is enabled to obtain
a certificate that the decree has not been drawn up. The aggrieved party can
in such case prefer an appcal treating the last paragraph of the judgment as a
decrce.  Similarly, the decrec holder can initiate the process ol cxecution on
the basis of the last paragraph of the judgment, which itself shall be deemed
to be the “decree” for the purpose of execution. The amendment made in 1976
thus confers the status of a decrec upon the copy of the last paragraph of the
judgment, but that status comies to an end the momem = regular decree is
drawn .up.

I" -

12.10. So far as the inter-connection of Rule 6A of Order 20. Code of Civil Amendment of

Procedure, [908 with Section 12. Limitation Act is concerned, it would be Section 12
. . . regarding
unconfraverted that the aggrieved party would as much be entitled to obtain an copy of the
exclusion of time on account of delay in obtaining a copy of the last paragraph !ast paragraph
. . N . o

of the judgment (on the basis of which he can now take steps fdr filing an judgment.
appeal), as he would be in obtaining a copy of the actual decree. Tt is true
that the party would be able to obtain a copy of the last paragraph of the judg-
ment somewhat carlier than copy of the decree. Nonetheless, the copying scc-
tion of the court is bound to take some time in supplying a copy of even the
last paragraph of the judgment. To put the matier beyond the pale of doubt,
we recomend that a suitable Explanation should be added to section 12 on the
above point.*

\Udgyan Chinubhgi v, R.C. Bali. A1.R. 1977 5.C. 2319

2See para 12.13 infra for the druft discussion.

SUdayan Chinubhai v. R, C. Bali, ALR, 1977 $.C. 2319, 2337, Para 35,

'See pura 12,13 infra. s

“Law Commission of India. 541h Report iCode of Civil Procedure, 1908} Chapter 20.
85ee paragraph 12.13 infra. '
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-12.11. One more change needed in Section 12 concerns tribunals. We are
of the opinion that the section should, by an express provision, be extended
to quasi-judicial bodies, since there is no reason why the time taken in the
various steps contemplated by the section should not be available in regard tp
appeals before such tribunals, It is desirable that the matter should be governed
by a specific provision applicable to all such tribunals rather than be left to be
dealt with on a case-to-casc basis. -

12,12, There is yet another point (though a minor once) on which Section

12 will need amendment. The marginal note to section 12 speuks of “Exclu-

sion of time in legal proceedings”, and the expression  “legal proceedings”
should be given a wide meaning so as 10 include proccedings before tribunals.
This would mean amending the section. If section 12 is (o be amended so as
to put it beyond doubt that the section is applicable to proceedings before tri-,
bunals,’ it would be better Lo amcnd the marginal note also. This is so because
where the marginal note has not been amended despite the addition of matter
in the section, sometimes controversics arise?  Such controvérsies are worth
avoiding wherever possible.

12.13. In the light of the above discussion, we recommiend the following
amendments to section 12.: —

(i) The marginal note to the section should be revised as vnder:— -

“Exclusion of time in legal proceedings, including proceedings before
quasi-judicial tribunal.?

(iiy The present Explanation should be revised, and certain further Expla-
nations should be added. The Explanations to appear before scction 12 will
now read as under: —

“Explunation 1. - Any time taken by the court to prepdre the decree
or order before an application for ¢ copy thereof is made shall uot be re-
gurded as lime requisite for obtuining the copy within the meaning of this
section.” '

Explanation 1.---Where there is a legal impediment to the prepara-
tion of a decree or order on account of a direction int the judement or non=
compliance with the direction or for any other legally permissible reason,
any time during which the decrec or order cunnot be prepared on account
of such legal impediment shall be regarded as tinte requisite jor obtaining
the copy within the meaning of this section’

“Explanation 111.—-For the purposes of this section, ‘decred’ includes the
lust paragraph. of the judgment, wherg it is proposed to use a copy thereof for
the purpose permitted by rude 64 of Order XX in the First Schedule to
Code of Civil Procedure, 1908.°

“Explanation 1V.—For the removal of doubts, it is hereby declgred
that the provisions of this section apply to proceedings before quasi-judicial
tribunals, as they apply to proceedings before courts.’”’

‘Paragraph 2.1 supra.

*Tara Prasad Singh etc. v. Union of India & orhers (1981) 1 S.C.J. 53, 67.
3Paragraph 12.12 supra.
Paragraph 12.9 supru.
SParagraph 12.8 supra.
SParagraph §2.10 supra.
"Paragraph 12.11 supra.

i
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CHAPTER 13

M

SECTION 13: EXCLUSION OF TIME WHERE
LEAVE TO SUE OR APPEAL AS PAUPER IS
APPLIED FOR

3.0 Scction 13 deals with a vely special case; provision is mada For €X- Section 13.
cluding time taken in prosecuting an application for leave to sue of appeal as
a “pauper”. where uliimately such leave is refused, and the “pauper”, has then
to file a suit or appeal as an ordinary person. The section was introduced in
1963. It wds not contained in the original Bill and was inserted! by the Joint
" Commitiee on the Bill for the following reasons: —

“The Committee fecl that in a case where an application for leave to
sue or appeal as a pauper has been made and rejected, the time faken in
prosscuting in good faith such application should be excluded in compat:
ing the period of limitation prescribed.”

13.2. The Ssction réally consists of two parts. and its content may be ree analysis.
stated In a simplified form thus: :

(1Y Where an application for lcave to sue or appeal as a pauper has been
made and rcjected, then. in computing the period of limmtation pres-
cribed for any suit or appeal in such casc, the time during which the
applicant has been prosecuting in good faith his application for such
leave shail be excluded. o

- (2) The Court mav, on payment of the court fee prescribed for such suit
or appeal, treat the suit or appeal as having the same force and effect
as if the court fee had been paid in the first instance.

- 13.3. The purport and significance of section 13 will be better understood prycedural
if one bears in mind "¢ schome of the provisions® in the Code of Civil Pro- provisions
codure. 1908 as to suits and appeals by “indigent persons™ (whe were. before ;i].;f:|1;‘?d'ge“t
the amendment of the Codc in 1976. described as “paupers’). A person who
does not have sufficient means to pav the court fee prescribed for the plaint can
seek leave of the court o suc as an indigent person. To determine whether
such leave should be sranted, the court is required to hold a preliminary in-
quiry, at the end of which either the leave prayed for is granted or refused.

H the leave is granted. then the application is converted inio a plaint—the
Code of Civil Procedare. 1908 su provides in express terms. In harmony With
_this procedural provision, the Limuntation Act’ enacts that for the purposes of
the Limitation Act. :

“{a} a suit is instituted......

{i) in the case of a pauper when his application for leave to sue as
a pauper is made,” )

What happens. however, where the application is refused and the applicant
kas to file a suit in the ordinary manner alter payment of court fees? The Iadian
Limitation Act. 1608 contained no provision on the subject. As regards the

1Joint Committee Report on the Limiation Bill. 20 November, 1962.
*(gders 13 and 44, Code Civil Procedure, 1908.
#Jection H2HdNii), Limitation Act, 1963.
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Code of Civil Procedure, section 149 of the Code empowers the Court to give
time to a person for the payment of court fees generally, However, this section
does not provide for the starting point of Limitation. Moreover, there is a
conflict of decisions on the precise effect of an order under the section! So
there was no “relation™ back of the suit filed within the extended time.?

The provision in section 13 of the present Limitation Act now gives a defi-
nite answer: the time taken in the (infructuous) application is excluded when
computing the perod of limitation prescribed for the suit filed (on payment of
court fees). As regards appeals, the Courts, under the earlier Limitation Act,
generally used to allow the benefit of the relaxing power under section 5 of the
Limitation Act, treating the fact that the infructuous proceedings had been
prosecuted in good faith as a “sufficient cause” within the meaning of section
5 for condoning the delay, Under the present section 13, resort te section 5 is
no longer required, since section 13 makes an appropriate for appeals also.

13.4. While no changes of substance are needed in the section, it is neces-
sary to point out that the words “as a pauper” occurring in the section are out
of tune with the phraseology of the Code of Civil Procedure, 1908 as amended
in 1976 on the recommendation® of the Law Commission. The current phraseo-
logy is “indigent person™ in the amended Code.

Accordingly, we recommend that in section 13, for the words “as a pauper”,
the words “as an indigent pcrson” should be substituted.

CHAPTER 14

SECTION 14 : TIME TAKEN IN INFRUCTUOUS
LEGAL PROCEEDINGS

14.1 It often happens that a litigant pursues civil proceedings bona fide and

- with due diligence. but the proceedings fail because the Court is unable to enter-

tain them by reason of defect of jurisdiction or other cause of a like nature.
The litigant is therefore, compelled to institute fresh proceedings in a competent
court in the proper manner. It is but fair that the time taken in the earlier civil
proceedings should be given credit, when computing the period of limitation for
the later proceedings. Though the English law recognises no such rule, the Indian
legislature has, for a long time, given recognition to this principle, in regard to
certain situations. Seciion 14 codifies the principle. Sub-section (1) covers suits
1elating to the same matfer in issue. Sub-section (2) covers applications for the
same relief. Sub-section.(3), which was inserted for the first time in 1963, is
meant for a case, where the first suit was withdfawn under 0.23, R. 2 of the Code
of Civil Procedure, with permission to file a fresh snit. In all the three sub-
sections, it is necessary that tHe earlier proceeding must have failed by reason
of a “defect in jurisdictior or othur cause of a like nature”.

An Explapation to the section—

(a) provides that the day of institution and the day of termination of the
earlicr civil proceeding are both to be counted;

IMulla, Code of Civil Procedure. Abridged edition (1982), page 323.

INaraini v. Makhan, (1885), LL.R. 17 All 526. _

Law Commission of India, 54th Report (Code of Civil Procedure, 1908), Chapters
33 and 44, ¢

163 *For various conditions of the section, sge Peerappa v. Basamma, A.LR. 1581 Kar.

L3
+
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(b) makes it clear that a plainuff or an applicanf resisting an appeal shall
be deemed to be ‘prosecuting’ a proceeding; and,

(c) expressly provides thai misjoinder of parties or of causes of action shall
be deemed to be “a cause of a like nature with defect of jurisdiction”.

In the Indian Limitation Bill, 1908, as circuiated for comments, the Explana-
tion regarding inclusion of misjoinder of parties or causes of action was absent,
with the result that a number of comments weke received, urging the Legisla- .
tive Department to resolve the conflict! on the question whether misjoinder of
- parties or cause of action fell within this clause. These suggestions were accept-
ed, and that is how the Explanation made its appearance on the statute book.

14.2. An important question that has arisen in the context of section I4Section 4 and
may be considered at the outset, since it concemns section 4 as well. Put inSection 14,
simple terms, the question is this—Can a plaintiff avail himself of the combined
benefit of section 4 and section 14. A Supreme Court case’ illustrates the pro-
blem. A suit for damages was filed in a Karnal Court on 2nd March, 1959.
Limitation had expired on 1st March, 1959, but that was a holiday. The pre-
sentation being to a wrong court, the Karnal court returned the plaint on October
28, 1959, and it was presented the next day, i.e. on 29th October, 1959 to the
-Ambala Court, which had jurisdiction to try the same. The plaintiff claimed (1)
exclusion of the delay of one day in presenting the plaint in the Karnal Court
under section 4 and (i) exclusion of the succeeding period speat in the Karnal
Court under section 14, The Supreme Court, relying on an earlier decisidn of
the Privy Council’, held that section 4 is inapplicable where the plaint is pre-
sented to @ wrong court, and observed as under: : :

“If the plaintiff had filed the suit in the trial court on March 2, 1959,
then certainly the suit would have been within time urder section 4, as that
was the prope: Court in which the suit should have been filed. As the
Karnal Court had no jurisdiction to entertain the plaint, it was not the
proper Court. The fact that the plaintiff woulgl be entitled to take advaniage '
of the provisions of section 14 of the Act would not, in any way, affect the
question whether the suit was filed within the time as provided in section
4 in the Karnal Court. Section 14 of the Act only provided for the exclusion
of the time during which the plamntiff has been prosecuting with due cili-
gence another civil proceedinz against the defendant, where the procecding
is founded upon the sime cause of action and is prosecuted in good faith
in a court which, from defect of jurisdiction 'or other cause of a like nature
is unable to entertain it. Even if the plaintiff was entifled to get an exclusion
of the time during which he was prosecuting the suit in the Karnal and
Panipat Courts, the suit would not be within time, as the filing of the suit

,  in the Karnal Court was beyond the period of limitation”.

P 143. A strict’ interpretation to the effect that nothing more than the exact Madras case.
period during which the suit was pending in a Court which discovered that i
had no jurisdiction to try the same was given earlier in a Madras case®.  The
last day of filing the suit was 9-9-1918, which was a holiday. The plaint was
presented to a wrong court on 10-9-1918, It was returned on 23-1.1920 for

‘Chief Justice of Calcutta High Court No. 602, dated 21st February, 1908: Chief Justice
L. Jenkins of Bombay High Court No. 2469. dated 8th December, 1907; District Judge,
Dacca No. 1982 dated 5th December, 1907,

*LL.R. 29 Bom 225; 6 WR.C.R. 184: IL.R. 10 Cal 86: LL.R 23 Cal 821; ILR 22 Mad
494; LL.R. 10 Bom. 608; LL.R. 22 All. 248,

SAmuar Chand Irani v, Union of India, ALR, 1973 S.C. I73; ;l973) 1 8.CC 115

‘Maqbul Ahkmed v. Pratap Narain Singh, ALR. 1935 P.C. 38;: LA 80,

“Govindasami Padavachi v. R. Sami Padayacki, ALR. 1983 Mad. 114(2), 116, 119, .

6—14 M of LT & CA/ND/83
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piesentation to the proper Court and was re-presented on 26-1-1920. So far as
the period from 10-9-1918 to 26-1-1920 was concerned, section 14 was held to be
applicable and the period from 24-1-1920 to 26-1-1920 was treld to be covered
by section 4 of the Act. But the one day between 9-9-1918 and 10-9-1918 could
not be excluded. either under section 4 or under section 14 and hence the suit
was held to be time-barred. The inapplicability of section in such cases has been
reiterated by that High Court,-* in subsequent ‘decisions.

144. A Nagpur case® has followed the majority trend in holding that section
4 of the Limitation Act cannot refer to other Courts in which an unsuccessful
attempt at institution of a suit was made during the summer vacation when the
Court was closed.  However, in a later case', this ruling was distinguished and
it was held that section 4, which by itself excludes no time, can be tacked on to
section 14 of the Limitation Act.

14.5. The inapplicability of section 4 to such cases has been the view in
Lahore® also,

14.6. In a judgment of the Bombay High Court’ we have the following obser-
vations : '

“Clearly the plaintiff is entitled to take advantage of those days during
which the first Court was closed for the vacation, and the computation should
be made in the same way as if the second Court had been closed for the
vacation.”

14.7. Having considered that matter at some length we are of the view that
the situation as in the Svpreme Court: case” requires to be remedied, We take the
view that where a plaintiff, filing a sujt in a Court without jurisdiction on a day.
next following the day when the limitation period expired because the earlier
.day was dies non, finds himself denied the benefit of section 4, hardship is bound
to result. If the principle of section 4 is that a plaintiff or applicant should not
“be penalised mercly because the day on which he should have filed the plaint
or application in court was a court holiday, there is no reason why the principle
should not be extended to the situation when the plaintif bona fide files the
plaint in a Court which later on discovers that it has no jurisdiction to try the
suit.

14.8, We therefore recommend that a suitable Explanation should be added
to section 4. on the point discussed above®

14.9. Another quéstion relating to the scope of section 14 pertains to the
nature of the proceedings covered by the section.- Section 14 speaks of computa-
tion of the period of limitation for any “suit”, and in view of the definition of
the word ‘suit’ in section 2(1), the section does not apply to appeals.

Yavarama Aivar v. §. Rajegopalan. ALR. 1965 Mad. 459.

2Ramachandra Iver v. Annuamalai, ALR. 1968 Mad. 103, 1059

*Wamanrao v. Umrao, ALR. 1937 Nag. 215, 215. 216; LL.R. 1937 Nag, 217,

*Chudamansao v, Ramkumar, A LR. 1948 Nag. 15, ’

SDharaman Ram v. Ganga Ram, A.LR. 1929 Lah. 425.

$Basavanappa v. Krishuodas, A.LR. 1921 Bom. 379, 380,
* TAmar Chand Iruni v. Union of Indis, ALR. 1973 8.C. 373, (1975 1 S.C.C. {15 {Para
14.2, supra] o

*See para 14.23, infra: proposed section 4, Explanation II. '
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14.10. However, several decisions hold that even though section 14 has no
application to appeals which are governed by section 5 the principles of section
- 14 w1]] apply even to proceedings in appeal.!

In a Saurashtra case’ the High Court relied on three Privy Council rulings
on the subject’-* and summarised the result of these cases thus.

“These three Privy Council rulings seem to lay down thatalthough
section 14. of the Limitation Act is not directly applicable to appeals, the
principles underlying it on grounds of equity should be applied to appeals in
considering an application under section 5 of the Limitation Act. The exis-
tence of circumstances contemplated by section 14 has consequently been
_regarded as a ground for excusing the delay caused by the wrong proceed-

. ings, and a sufficient cause for the delay within the meaning of section 5
of the Limiiation Act, it being assumed that the party would be decmed
to have acted with reasonable diligence where such circumstances existed.”

14.11.'_A. few other cases on the subject also take the same view -

14.12. No doubt, even though section 14 does not apply to appeals, mvok.lng Need to
thc provisions of section 5 may in. practice solve the hardship that would other.¢xtend
wise result® We, are, however, of the view that a right should be given to an?:c;‘:;e;l:._ :

appellant to exclude the time taken in proceedings bona fide in a court without

Junsdnctlon rather than leaving the matter to the discretion of the court under

, section § to be exercised for “sufficient cause”. Whlle terpreting the expression

“sufficient cause,” the courts may take conflicting - which appear to be
worth avoiding on such matters.

‘We, therefore, recommend the extension of section 14 to appeals by express
phraseology®.

" 14.13. When the plaint is returned and the plaintiff is required to undertake Time taken
some journey to present the plaint to the proper court, the question may arise’™ JOUTDeY-
whether the time taken in such a journey should also count for the purposes of
section 14. It has been held in an Allahabad case,"! that reasonable fime spent for
going to place of proper court can be excluded but if the plaintiff falls ill after the
plaint was returned, the period of his illness can, in no case, be excused to condone
the delay. We are of the view that in a country as diverse as ours, with means of
communications not always satisfactory, a plaintiff or applicant is bound to take
some time in performing the physical act of carrying the plaint from the court
which pronounces want of jurisdiction, to the proper court. The period spent in
performing this physical process would depend upon the distance between these
-two courts, but it cannot be gainsaid that some time is bound to be spent in this
< journey.. ‘Consequently, we recommend that the Explanatlon to sectmn 14 shouid

be amended suitably for the porpose.*

Subddar Baman v. Mt. Masti, ALR. 1960 H.P. 14.

1Bai Hirubai v. Girdhar Keshav. A.LR, 1962 Sau. 20

SBrij Indar Singh v. Kanshi Ram, (1918) LL.R. 45 Cal. 94.

$Sunderbai v. Collector of Belgaum, A.LR. 1918 P.C. 135,

SRajendra Bahadur Singht v. Rajeshwar Bali,” ALR. 1937 P.C. 276.
Munshi Ram v. Raghubir Chand, ALR. 1953 HP. 15.

Balbir Chand v. Gopal Chand, A.LR. 1954 PEPSU 126.

SAnamti Ram v. Mt. Chaduri, ALR. 1956 Assam 63, .

Rom Lal v. Rewa Coalfields, A LR. 1962 5.C. 361, 365

WSee para 14.23 Infra Section 14 (2A) as pro sed

BRikkab Dass v. Smt, Chandro, A.L.R. 19‘?1 All 234..

"See para.14.23, ;‘nfm Explanation to Section 14, clal.lsb (a){xi) ag proposed.
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1414, At this stage, it is proper to'refer to a point concernirig the appli-ﬂ

cability of section 14 to arbitration proceedings. The question is whether the
benefit of section 14 can be claimed where the earlier infructuous proceedings took
place before arbitrators, and not before courts. In this context, one has to make
a distinction between (i) arbitrations govefned by the Arbitration Act, 1940 and
(ii) arbitrations not governed by that Act. As regards the first category of arbi-

~

trations, section 37(5) of the Arbitration Act. 1940 has made a suitable provi~

sion for the exclusion of time takén in an arbitration. As regards the second
category of arbitrations, though the Arbitration Act, 1940 will naturally be in-
appiicable, it seems from a fairly recent judgment of the Allahabad High Court!
that the benefit of section 14 can be availed of in such arbitrations. It also appears
that before the incorporation of the relevant provisions in the “Arbitration la\'_\i',2
there were other relings which regarded section 14 as applicable to the arbitration.™
We do not, of course, consider it necessary to suggest any express amendment
on the above point.

14.18. In connection with section 14 it is of interest to refer to oné suggestion

* which was made by a District Judge® in 1907 He suggested the addition of the

following further clause to section 14:—

“(3) The time requisite for obtaining a copy of the decree or order m
the cases mentioned in clauses (1) and (2) and the time which the plaintiff
or the applicant prosecuting the suits or application with due diligence
requires i going 1o the proper cour:, shall be excluded.”

The suggestion falls’ in. two parts: (i) exclusion of the time spent in obtaining
copies of the final order of the court, where the plaintiff or the applicant was
wrongly prosecuting his claim; (ii) ‘exclusion of the time required by the plaintiff
or the applicant in physically performmg the journey from the wrong court to the
proper court.

The sccond part deals with a point that has been already attended to. The

first point is dealt with below.

14.16. ‘An examination of the case law discloses that there is some confligt
on the subject.  For example, an Aedhra Pradesh case’ takes the view that the
time occupied in obtaining certified copies of the judgment, and in taking other

indispensable and necessary stgps preparatory to an initiation of the proceedings

in a court which ultimately proved to be -fruitless, should also be regarded as
the time during which the plaintiff has been prosecuting the civil proceedings.

14.17. The Patea High Court has, however, taken a coptrary view on the
s:ul:qet:t3 . g

“There is nothing in secﬁon 14(1) which can justif/y the view that the tll!lé
taken by a party in taking steps for invoking the aid of the Court should also be
excluded while computing the period of limitation. Explanation I to section 14

WChaman Lat v. State of UP., A LR. 1980 All, 308

1See also State of U.P. v. Sarya Prakash, 1978 All. L.J. 563.

3Ramdutt Ramkissandass v. E. D, Sassoon. (1929) 56 Ind. App. 128 (P.C.).

tAbdul Rahim v. Ofamshee, (1930) LL.R. 56 Cal, 139,

SDistrict: Judge, Rajshahi (Eastern Bengal & Assam);’ National Archives Papers rclat-
ing to the Limimtion Act of 1907. Paper No. 21’040 dated 7-12-1907.

*Para 14.13, supra.

Pirumareddi v. State af AP.. ALR. 1965 AP 3&8 (F.B)

"Nanmu Das v. Banarsi Lal, ALR. mo
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clearly provides that 1 excluding the time dueting which a former suit or appii-
cation was pending, the day on which a former suit or appllcd.non was pending,
the day on.whick the suit or application was instituted or mate, and the day on
whigh the proceedings thercin ended, shall both be counted. Section 14 has to be
read as a whele along with the Espianation to that section. It is true that
section 14(i), the word ‘prosecution’ has been mentioned, but in Explanation 1
the word ‘pending’ has becn mentioned.  The position thus is that reading sec-
tion 14(l) along with Explanation |, it is the pendency of a Civil. proceeding,
either in a Court of first instance or in a Court of appezl, which has to ascertain
the period during which the procecding actually remained pending”.

In an earlier Patna case.' Fast Ali J. had also propounded the view that
the only period that the plaintifl is cntitled (o exclude while computing the

period of limitation is the period during which the plaint was pending in the
Court returmng the plaint,

14.18. A judgmeni ol the Madhva Pradesh Figh Court® allowed, however, the
_time requisite for obtaining certified copies for filing appeal as the perlod which
counted in favour of the plaintiff.

14.19. Still earlier, a single judge of the Lahore Court’ said hel that the

time spent in challenging the soundness of the order of the court of first instance

in returning the plaint was also exchuded under section 14 of the Limitation Act.
_ 14.28. Upon a review of the conflict of decisions, we are of the view that to No change
 allow maximum latitude to the plaintiff or applicant by allowing him exclusion eeded.

- (from the prescribed period) of time spent in obtaining copies of orders, decrees
“or arguments or challenging in higher courts the order of want of jurisdiction

may encourage dilatory tactics and hence no change of law is needed on this

14.21. Sometimes the Court rutummg thc plaint passes an order permitting Direction by
the plaintiff to file the. returned plaint in the proper court in an extended: period’ ‘h;u:ta‘“"
after expressing an opinion that a fraud had been perpetrated entitling the plaintiff
to the benpefit of sectivn 14 of the Act. This, however, is beyond the powers of the
court and it has been held in an-Allahabad case® that whether the plaintiff was
entitled to the benefit of section 14 of the Limitation Act is not to be decided by
the court directing the return of the pluint. The point, of cousse, does not neces-
sitate any change in the law. v

L

* 14.22. Tt sometimes happens that the plaintiff ,ﬁled successive petitions to a gy pcive
wrong court and seeks to plead the benefit of section 14(2). The period forming petitions.
the intervals between successive petitions (when the party merely stood by, allow-_
ing limitation to run) cannot, however, be considered as a period of “prosecuting”
proceedings, within the ambit of the rule.t

No change, of course, is needed on this point.

\Pirm Jiwanram Romchandra v. lagernath Sahu, AL R. 1937 Pat 496,
© Mst. Duliyabai v, Vilayatalli A.LR., 1959 M.P. 271.

“Gurdit Singh v. Mota Singh, A LR. 1939 Lah. 47,

tParameswara Kurun v. Vasudeva Kurnn, 1 LR, (1964) Kerala 625

Ramject Singh v. Bind Bahadur. A LR, 1975 All. 547. _

85, V. Krishuicr v. A.R, Ramchandra, A.LR. 1961 Mad, 197,

rs
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14.23. 1n the light of the above discussion, we recommend that amendments
on the following Yines should be effected in sections 1[4 and 4.

(i) Section 14 should be amended as under: —
Sub-sections (1) and (2) of section 14 as they are.
New Subsection (2A) should be inserted in section 14 as under; —

“(2A) In computing the period of limitation for any appeal, the time
during which the appellant has been prosecuting with due dili-
gence another civil proceeding, whether in a court of first instance
or appeal or revision against the same party for the same relief
shall be excluded, where such procecding is prosecitted in good
faith in @ court which, from defect of jurisdiction or other cause
of a like nature, is unable to entertain it,””!

.(ii) The Explanation should be revised as under in section 14:—
“Explanation.—For the purposes of this section—

(a) in excluding the time during which a former civil proceeding was
pending—
(i) the day on which that proceeding was instituted and the day
on which it ended shall both be counted; '

(ii) the time reasonably necessary for a plaintiff or an applicant or
an appellant to perform the journey from the place where the
former civil proceeding was pending to the place where the
proper court is situated shall be decmed to be time during which
the former civil proceeding was pending.”

[Clauses (b) and () of the Explanation as they are at present].

(iii) Section 4 should be amended by adding thereto another Expla-
nation (after re-numbebing the present Explanation as Explana-
tion I). The added Explanation will read as under:—

“Explanation II.—For the purposes of this section, the word
scourt’ includes a court which, from defect of jurisdiction or other
cause of a like natire, is unable to entertain the suit, appedl or
application, as the case may be, provided the suit, appeal or appli-
cation was prosecuted in good faith.in that court.’

CHAPTER 15
SECTION 15 : EXCLUSION OF TIME IN CERTAIN OTHER CASES

35.1. There are certain other cases, not covered by the provisions so far
discussed, where though the cause of action may be ripe, circumstances render
the institution of legal proceedings legally impossible or difficult for a variety
of reasons. Taking due note of such impossibility. the Act in Section 15, makes

_ a suitable provision for the exclusion of time in five sub-sections, each addres-

sed to a different situation but each "more or less deriving its justification from
impossibility or difficulty: of the nature mentoned above.

-

1§ee para 14.12, sdpm.
*See para 14.13, supra.
3See para 14.2 to 14.8, supra.
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Sub-section (1) of section 15 concerns itsglf With the case where the
institwtion of a suit or execution of a decree has been stayed by an injunction
or order. The period during which the injunction or -order continued is to be
excluded in computing the period of limitation for the suit or for an applica-
tion for execution of the decree in respect of which the m]unctmn or order was
issued,

In sub-section (2), we have the case where, before the insiitution of a
suit, notice is required to be given or the previous consent or sanction of the
Government or other authority is required, by law. The period 5f such notice
(if given) or the time required fot obtaining such consent or sanction is exclud-
ed in computing the period of limitation for such suit,

- Under sab-section (3), where a receiver or liquidator is appointed in in- -
solvency or liquidation procecdings, the period beginning with institution of such
proceeding and ending with expiry of three months from appointment of the re-
ceiver or liquidator is evcluded, in computing the period of limitation for any suit-
ot application for execution of a decree by the receiver or liguidator,

Sub-section (4) provides ¢hat where a purchaser at an execution sale sues
for possession of the property sold. the time during a proceeding to set aside
the sale has been prosecuted shall be excluded in computing the period of limita-
- tion for such suit,

Finally—and this is the most important provision—sub-section (5} of section
~ 15 deals with the defendant’s absence from India, in the following terms:—

“(5) In computing the period of limitation for any suit the time during
which the defendant has been absent from India and from the territories
outside India under the administration of the Central Government, shall be
excluded.”

Such points" of detail as require to be considered in connection with the
section are dealt with below, sub-section wise.

15,2 Section 15(1), inter alia. grants exclusion of time when the execution Section 15(1)—
of a decree has been stayed by an injunction or order: the words ‘injunction’ A%w of
and ‘order’, as occurring in the section, have been interpreted differently by
different courts in the context of attachment of a decree. In a Punjab case, an
objection to the attachment of a house was preferred under section 47 of the
Code of Civil Procedure 1908. An order was passed to the effect that® the
person entitled objecting was to stay in that house during her lifetime, and
that- the attached property could not be sold in execution, but that the decretal
amount remained a charge on that property. Tt was held that this order did not
oberate to “stay” the execution proceedings during the lifetime of the objector,
and in no way affected the right of the decree-holder to obtain satisfaction by
_ attaching other property of the judgment-debtor. Consequently, section 15 was
held to have no applicability to the case.

However, in Calcutta, ‘an attachment of a decreg under Order 21, Rule 53
of the Code of Civil Procedure 1908 was held t¢ operate as a stay of the execu-
tion®, though a contrary view has been taken by the Andhra Pradesh High Court?

Jaswant Roi v. Dogarmal. ALR. 1968 Pun;ab 500, ° )
*Kiran Shashi Debi v. Chandrika Prasad, A.LR. 1916 Cal 620, See cases cited
in pnra 15.3, infre. .
. 3K, Ramayya v. K. Nagexwm-m-ao, ALR. 1969 AB. 250, 156.
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Conflict o 153, By an unrepotted decision of the Supreme Court! it is now settled
settled by that an attachment of a decree under Order 21, Rule 53 of the Code of Civil
E::g;!_ _ Procedure, 1908, does not amount to “stay” within the meaning of section 15(1)

! or
codifying the

Havmg regard to the fact that the judgment of the Supreme Court referred ~

mm _ to above® does not appear in the series of law reports usually consulted, we
) consider it desirable that section 15 should contain a specific provision in this'
regard, so as to avoid controversy in future.

Such a clarification would be faithfull to be legal position as it was under-

stood by the majority of the High Courts’ ~ cven before the Supreme Court
Judgment.’

Principle 154. Under section 15t5), the time during which the defendant has been
1851 case. absent from India and from the territories outside India under the administration
of the Central Government, is excluded in computing the period of limitation
for any suit against such a defendant. As long back as in 1851, an action was
“brought in the Supreme Court of Judicature® at Bombay for conversion of cer-
. tain chests of opium. Upon a defence ben\g raised that the suwit was barred
by limitation, as having been brought beyond six vears of the accrual of cause
of action, the plaintiff alleged that the defendant was residing outside the juris-
diction of the Supreme Court of Judicature at Bombay and bevond the territory
subject to t}ie Government of the East India Company and, therefore, the suit
was not barred. The Supreme Court upheld the plaintiff’s contention on the
basis of the'British statutes then in force the country

Hardship- " 155, The word “det‘endant” in section 15(5) has given rise to certain pro-

comw blems, in as much as the section does mot indicate in so many words as to
what a plaintiff should do when he is to file a suit against several defendants some
of whom are absent from India. Tn a suit on the original side of the Caleutta
High Court”, the plainiiff sought to take advantage of this sub-section against
an absent defendant after exhausting his remedy of filing a suit against his co¢
promisor in a promisory note executed by the absent defendant as well as others.
This was turned down. but Garth C.J. observed ds follows about the inequity
of the provisions: '

“It is true that the rule wpon which T am acting may possibly lead to some
hardship in cases whgn one ‘or more of several co-contractors is out of the
jurisdiction, and the plaintiff. if he waits for his return, would be barred by
the Statute of Limitation.  But this is an injustice which the legistlature, if they
so -pleased, could easily remedy. and which has been, in fact, remedied in -
England by the Statute of 19 and 20 Vict.. ¢. 97.7

His brother on the- Bench Markby J.. pomted out hnw the rule had bcch
modificd in England:

“The rule laid down by Parke‘- B., in King-v. Hoare" is very likely correct
in theory. Tt is at any rate identical, or nenrly identical. with the strict rule of the -

Shamaranjandas v. D. Misramal. (1976) Unreported Judgment 'SC 232,
*Shantaranjandas v. D. Misramal, {1976) Unreported Judgement SC 232
Chanbasappe v. Holibasappa. AL R. 1924 Bom. 383, 384,

iSaroi Ranjan v. fox Durga. ALR. 1934 Cal.-140. 141,

"Firm Deochand Panualal v. Shubhakaran, ALR. 1916 Cal, 620.

iKiran Shashi Debi v, Chandrika Prasad, ALR. 1916 Cal. 620.

"Por the draft, see para 15.19 infra section 15, Explanation 1, as proposed.
8Ruckmabovee v. Lulloohhoy Motichand, (1851-1855) 5 M.LA. 234 (P.C).- .
‘Statute 21 Jamss I Ch. 15 and 4 Anne. Gh. 16.

‘“Hemendm Coomar, Mullick v, Ra* ‘Moonshee, (1878) LL.R. 3 Cal. 353, 3&.
'K‘mg v. Hoare (1844) 14 L.J. E.st?29 ﬁ R.R 694, 702, 703, 704,

v
f"
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ancient Roman law. But it must be borne in mind that this rule was abolished
in the Roman law 1300 years ago, and has been since repudiated in America
and everywhere in Burope, except in England. Even in England, until the deci-
sion of King v. Hoare' it was very doubtful whether the rule prevailed or not in
joint contract; whilst since that time one learned Judge (Sir James Knight Bruce)
has spoken of the rule in strong terms of disapprobation (27 L.J. Bank, 29). Lord

- Mansfield also expressed the opinion in Rice v. Shute that all contracts with
partners were joint and several, and the rule in King v. Hoare has been since
modified by Statute in England. The 19 and 20 Vict.. ¢. 97, Section 11 direcls
that the period of limitation as to joint debtors shall run notwithstanding that
some are beyond scas but expressly provides that the creditor shall not be
barred as against those out of the jurisdiction by judgment recovered against
those who remain within it. If the rule laid down in King v. Hoare be combined
with the law of limitation here, which is very strict, it is by no means clear
that a creditor might not very often be left to the choice between a remedy
against an insolvent debtor and having his debt barred.”

15.6. When the draft Bi]l of the Indian Limitation Act. 1908 was circulated Comment.
for comments, the injustice arising out of such an interpretation formed the sub-
ject matter of the comments of one Mr. M. Gupta:—

“Section 13 [preseat scction 15(3)] of the Act might be with advantage amend-
ed so as to provide for the case where some of the defendanis have been absent
from British India. If on the grammatical construction of the section it is held
to be applicable to a case where only some-of the defendants have been absent
from British India, then it has been observed thdt if some of the joint debtors
who are within British territories are insolvent and the plaintif waits for the

i return for the absent defendants. he will often find himself altogether barred by
limitation’=,

15.7. Dr. Whitley Stockes in his Anglo-Indian Codes® has also made similat Comment-

observations. y Dr. Whitley

. Stokes.
18.8. In England. section 11 of the 19 and 20 Vict., ¢. 97, had removed

the anomaly pointed out by the Calcutta High Court. The section reads:

“11. Where such cause of action or suit with respect to which the
period of limitation is fixed by the enactments aforesaid or any of them
lies against two or more joint debtors, the ‘person ot persons who shall be
entitled to the same shall not be entitled to amy time within which to com-
mence and sue any such action or suit against any one or more of such joint
debtors who®shall not be beyond the seas, at the time such cause of action

© or suit accrued, by reason only that some other one or more of such joint
debtors was or were at the time such cause of action accrued beyond the
seas, and such person or persons so entitled as aforesaid shall not be barred
from commencing and suing any action or suit against the joint debtor or
joint debtors who was or were beyond seas at the time the cause of action

King v. Hoare (1844) 14 L1, Et, 29 : 57 R.R. 694, 702, 703, 704,
*M. Gupta, Barrister-ai-Law, Hoshangabad. Annexure I to the letter No. 2063, dated
19th Decernber. 1907 from the Chicef Secretary to thé Chief Commissioner, Central Pro-

vinces to the Secretary to the Govt. of India, Legistative Department, National Archieves
file.

Stokes Anglo-Indian Codes (1888) Vol..2 page 950,
7—14 Mof LI&CA/ND/83 '
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or suit accrued after his or their return from beyond seas, by reason only
that judgment was already recovered against any one or more of such joint
debtors who was not or were not beyond seas at the time aforesaid.”

15.9. The difficulties raised by the Calcutta judgement, as well as by cases of
other High Courts, were considered by the Law Commission in its Report on
the Contract Act, 1872' and we reproduce below their observations from that

Report: —
: Y .
«70. The Contract Act.treats all confracts as joint and scveral. The

necessary conscquence is that it is not open to one promisor who is sued to
compe! the promisee to sue others. There has, however, been considerable
divergence of opinion on the effect of a judgment obtained by the promisee
against one out of a number of promisors. In the words of the Federal
Court®, unlike English Law, the Indian Law makes a general liability joint
and several, in the absence of an agreement to the contrary. 1t is. therefore,
open to the promisee to suc any onc or some of the joint promisors and it is
no defence to such a suit that all the promisors should have been made
parties, We think that Strachey, C.J., correctly stated the law in Muhammad
Askari v. Radhe Ram® when he said: The doctrine now rests not so much
on King v. Hoarc* as on the judgment of the Law Lords in Kendall v. Hamil-
ton'. As explained in these judgments, the doctrine that there is in the
case of a joint contract a single cause of action which can only be once
sued on, is essentially based on the right of joint debtors in England to have
all their contractors joined as defendants in any suit to enforce the joint

obligation,

The right was in England enforceable before the Judicature Act by mcans
of a plea in abatement, and since the Judicature Acts by an application for

. joinder which is determined on the same principles as those on which the plea

in abatement would formerly have been dealt with. Tn India that right of joint
debtors has been expressly excluded by section 43 of the Contract Act, and,
therefore, the basis of the doctrine being absent, the doctrine itself is inapplicable.
Cessante ratione legis, cessat ipsa lex® The result is that a decree obtained
against some of several joint promisors remaining unsatisfied ought not to be held
as a bar to a subsequent action against the other promisors. We recommend that
this tesult may be incorporated in the Act by.inserting a new section™.”

After making these observations, the Law Commission recommended® the
insertion of .a new section 44 A as follows in the Contract Act:—

“44 A. Effect of decree obtained against one promisor.—A -(;e‘:%e
against any one or more of a number of joint promisors does not, if it has
remained unsatisfied. and in the absence of express agreement to the contrary,
bar a subsequent suif against any one or more of the other promisors.”

We reiterate the recommendation for amending the Contract Act. quoted
above. Such an amendment would resolve the difficulty that at present arises
in the law of limitation, when only some of the defendants (joint promisors) have
been absent from Tndia. :

Law Commission of Indiz, 13th Report (Contract Act, 1872)."pages 32-33.

2Jainarain V. Surapmnll. 1949) 12 Fed, LJ. 216, 225.

22 All 307,

*King V. Hoare (1844) 153 E.R. 206, 67 RR- 6%4.

(1879 4 A.C, 504,

Q22 All 307 (311, 310, )

Vide section 44A, Appendix T (of the 13th Report).

*Law Commission of India, -13th Report (Contract Act, 1872), App. I section 44A.
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.15.10. Another point rclating to section 15 is concerned %ith cases where Agent in
the defendant had an agent in India. A Full Bench of the Calcutta High Court! l‘&.‘:’; of.
decided that section 13 of the Limitation Act, 1877 which excluded the time '
during which a defendant had been absent from British India in computing the
period of limitation for any suit applied even where, to the knowledge of the
plaintiff, the defendants, (partners in a firm), were during the period of their
absence, carrying on business in British India through an authorised agent who was
authorised 10 bring suits in India.  The Full Bench overruled an earlier case of

the same High Court,’ and opserved:—-

“In support of this contention the case of Harrington v. Gonesh Roy
is strongly relied on by the defendants. I doubt, however, whether, having
regard to the clear and precise language of section 13, that decision is well
founded, for it seems to me that, whatever may be the common sense of the
decision, it can only be arrived at by interpolating inio the section words
that are not there, words to the effect that the time of absence is not to be
excluded if the defendants are, during the period of personal absence, repre-
sented by a duly constituted agent in British India. Although we have been
referred to the case of Hawkins v. Gathercole® as to the manner in which
statutes are to be construed, I do not see my way to put the construction
upon the section for which the defendants” contend; if we did so; I think we
should be rather legislating than adjudicating upon the section as it stands.
It may well be that it would be expedient, not to allow the time of absence
from British Tadia to be exciuded, if the defendants be carrying on business
in British India, and be represented by a duly authorised agent during such
absence; but if this change is to be. made, it must be made by the Legislature.
Reading the language of section 13—a section be it remembered in a Limita-
tion Act, the provisions of which must be construed strictly, and which, when
set up as a gefence, must not be extended to cases which are not strictly
within the enactment, whilst exceptions of an exemption from its operation
are to be construed leberally (see per Lord Cranworth in Boddan v. Morely)'—
reading, I say, that section according to the ordinary significance of the words
used, 1 think we are not warranted in holding that the section does not apply
to cases where the defendants are during the period of absence, carrying on
business in BMiish India through an authorised agent. In other words, 1
do not see my way to getting over the clear and precise language of the
section, feeling as I do that the words of the section are too strong against
the view contended: for by the defendants. and that we could only support
that view by the interpolation of words to the cffect I have stated above.”

15.11. The Full Bench ruling bascd itself decision on the strict interpretation
‘of the provisions of section 13 of the Limitation Act of 1877 (corresponding to
section 15 of the present Act). In Harriogton’s case,” the division bench had
held that section 13 of the 1877 Act did not apply to a case when o the know-
fedge of the plaintiff, the defendant, though not residing in British India, is re-
presented by a duly constituted agent and mookhtar, Powerful arguments were
advanced to reverse the finding of the District Judge, who had held otherwise
and the court said:

“The Jﬁdgc relies on section 13 of the Limitation Act, which provides
that ‘in computing the period of limitation prescribed for any suit, the time

Poorno Chunder Ghose v. Sassoon. (1897) LL.R. 25 Cal. 476 (F.B.).
*Harrington v. Gonesh Roy. (1884) LL.R. 10 Cal. 440

sawkins v. Gathercole, (1856) 6 De GM.&G. 1.

spoddan v. Morely, (1251 1 De G & Jones 123).

‘Harrington ¥. Gonesh Roy, (1884) LL.R. 10 Cal 440, 442,
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during whi‘ the defendant has been absent from British londia shall be ex-
¢luded’. He goes on to say ‘admittedly Mr. Harrington,” the defendant in
this case, ‘has been so absent from Llfq date of dispossession till now'. It
seems, however, that Mr. Harrington is represented in this country by Mr.
Crowdy, who, in the first instance, was made a defendant in the case as
Manager and Mookhtar of the Bhugwanpur Factory.

If the Judge's interpretation of section 13 were correct, there would be
no limitation at all as against a propriétor residing in England, although
suits might be conducted for and against him through his agent in this coun-
try. It is impossible to believe that this was the intention of the law.”

15.12, A reading of the judgements referred to above shows that the judges
in both the benches were in unison that it would be expedient not to allow the
time of absence from British India to be excluded under section 15(5), if the
defendant is represented by a duly authorised agent during such absence. The
difference between the approaches of the two benches was that while the Full
Bench in the later ruling felt hamstrung by the language of the section and left
it to the legislature to amend it, the Division Bench in the earlier ruling sought
to put an interpretation on that section which in their opinion accords with the
true intention of the legislature”,

15.13. Whatever way one looks at it, seems to us most incogruent—-consi-
dering the fact that more and more of non-residents are cafrying on business
in India through their authorised agents—that the non-residence in India of such
a defendant himself should ensure to-the advantage of a plaintiff, who knows
that the defendant could be served through a duly authorised agent in India.!

15.14. It could as well happen that a judgment against the defendant, ope-
rating through an agent, would be in.conformity with the ten®s of private inter-

" national law ‘also. By appointing an agent to use or defend, the absentee defen-

dant has, in a sense, submiited to the jurisdiction of the court where the agent
is working for gain. However, we need not express any firm view on this point.
This_ aspect in any case is not directly material to the present issue,

In view of the above discussion it is desirable that a suitable Explanatioft
should be added to section 15(5) on the above point ?

15.15. We now deal with another situation to which section 15(5) applies.
Considering the number of Indians going abroad for trade, commerce or seek-
ing livelihood, it coukl as well happen that the plaintiff and the defendant were
both residing outside India during the relevant period and the plaintiff could
have obtained redress without much difficulty, in the court of that country where
they were so residing. In such a case, it would be unjust to allow such a plain-
tiff the benefit of exclusion of the period during which the defendant was resid-
ing outside India, when the plaintiff himself was also during the same period,
outside India and could have sued the defendant in the foreign country.

15.16. A situation of the naturc contemplated above is not mercly hypothe-
tical; such a casc® did occur more than-a céntury ago in the then North West

Provinces and was decided under the Limitation Act of 1859,

ICE, Sayaji Rao v. Madhav-Rao A.LR. 1929 Bom, 14, 20.
See para 15, 19, infra; section IS, Explanation II, as proposed.
*Mahomed Musech-ood-deen Khan v. Clare Jane Museeh-ood-deen, 2 N.W.P.H.C.R.

173 {case under Limitation Act of 1858)y—quoted in Muthukanni v. Andappa, A.LR. 1955
Mad. 96 (F.B.). S .
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This was a suit brought in by a wife against her husband for the recovery
of the amount due to her on account of dower payable under a writien agreement
and for maintenance and other reliefs. The parties were marricd in England in
1863, according to Mohammadan law. The defendant—husband left England
and eventually returned to India in December, 1865, only to be followed by
his wife in June, 1869, who, immediately, upon arrival, iostituted the suit in
iadia. '

It was argued by the wife-plaintiff that she was entitled to rely on the pro-
visions of section 13 of the Limitation Act, 1859 [corresponding o present §ec-
tion 15(5)] and to exclude, from the computation of the periods of limitation
applicable to her several claims, the time during which the defendant husband
was absent from British Tndia. This contention was countered by the husband-
defendant, according to whom, when both the parties were living in England, to
put a constryction on section 13 and (o allow one of the parties to take advan-
tage of the absence of the other party from Britisk India would lead to extremely
inconvenient results,  Repelling the defendant’s argument, the High Court said:

“It is true that such a construction may lead to very inconvenient results.
A person may resides out of India for years, and according to the law of
limitation of the country in which he resides, the remedy against him in
respect of a cause of action of the nature of a personal action may be lost,
vet, on his coming to lIndia, it will revive. We can hardly conceive that
this was the intention of the legislature, If would seem that in the Act no
provision has been made for cases in which the cause of action arises in a
foreign country, or in which, at the time the cause of action accrues, both
partiés are residing in one and the same foreign country possessing tribu-
nals to which they might have recourses; at the same time, it is to be
 remembered that the law of limitation is a law which bars the remedy and
does not destroy the right, and therefore, if by any of its sections we find
indulgence, shown to suitors, we are bound to give full effect to the lan-
guage in which that indulgencé s conceded.” '

15.17. The judgment referred to above raises two important issucs: first,

whether the Indian courts should entertain a suit by a person based on a cause.

of action arising in a foreign country when his remedy to obtain redress in the
foreien court would have been barred on account of the law governing actions
in that foreign country? Secondly, whether the exclusion of time allowable under
section 15(5) should also be granted even if the plaintiff was residing in the same
foreign country where the defendant was residing during the relevant period?

As regards the first point, it falls within the ambit’ of section 11.  However,
* the second limb of the suggestion in the judgment, namely, that the bencfit of
section 15(5) should not be available to the plaintiff who, during the relevant
time, was also residing in the same foreign country where the defendant also
resided, deserves acceptance in our opinion. A plaintiff who could, but did
not choose to, resort to the court of competent jurisdiction in the foreign coun-
try where he was then residing should not in an Indian court be allowed the
advantage of an extension of limitation period. Accordingly, we recommend
that an exception should be engrafted on section 15(5) on the subject.?

15.18. The draftsman of section 15(5) may not have focussed his attention on
the possibility of a defendant flitting across the globe more than once during the
period of limitation. But scientific advances in jet propulsion have made such

1Emphasis added.
2§ee discussion as to section 11, supra. (Chapter 11).
- 38ee para 15, 19 infra Section 15(5), Exception as proposed.
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frequent trips possible. The courls have dealt with such a situaiion and ziven
to the plaintifl the right to take into account all such periods during which the
defendant was absent.’*  This view scems to be in conformity with the intend-

ment of sub-scetion (5), and we do not recommend any amendment of the sub-
section for this purpose. .

15.19. In the light of the above discussion, we recommend the following
amendments to the law on the topics dealt with in scction 15:—

{i} An cxccpt]ﬂn should be inserted below seclion [5(5) of the Limitation
Act as under; — : '

“Exception—Nothing in sub-section (5) shall apply to a period subse-
quent to the date on which the cause of action arises, being a period during
which— :

{a) both the partics were residing in one and the same foreign country
and the plaintiff was aware of the residence of the defendant; and

(b} there were, in the foreign country, properly constituted courts or
tribunals to which the parties had, or could have had, recourse for
enforcing the cause of action.””

(ii} The following Explonations should be added to section 15 of the Limi-
tation Act:

“Explanation 1.—The aitachunent of a decree under rale 53 of Order
XXI in the First Schedule to the Code of Civil Procedure, 1908 does not
amount 16 a stay of execution of the decree within the meaning of subescc-
tion (1)

- “Explanation H.~For the purposes of this section, a defendant shall
not be deemed to have been absent from India during any period during
which he had, to the knowledge of the plaintiff, a duly constituted agent in
India, authorised to instituie and defend legal proceedings on his behglf in
India”*

(it} Amendment of the Indian Contract Act, 1872 by the insertion of new
section M4A in that Act, may also be carried out, for resolving the controversy
relating to decree against one of several joint promisors.*

CHAPTER 16
SECTION 16 : EFFECT OF DEATH ON LIMITATION ‘

£6.1. The genceral principle is that when a right to sue accrues to a person
during his lifetime, his dcath thereafter does not suspend the running of limita-
tion. The reason is, that time commences to runat once (in general) and. as the
Act puts it, once time has commenced to run, no subsequent inability to sue stops
or suspends its running. '

Mohammed Swluiman Rowther v. N. K. 4. Mohammed Ihrahin (1967 2 M.L.J. 483.
Hsmailji Haji Halimbhai v. Ismail Abdid Kadar, ALR. 1921 Bom. 460, 461 : LLR, 45 .
Bom. 1228,

*See para 15.17, supra.

‘See para 15.3. supra.

"See para 15.14, supra.

“See para 15.9, supra,

"Section 9, Limitation Act, 1963,

-
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However, where a right to sue accrues for the first time after the death of a
person- i.e. if a person dies before the right to sue accrues, there must be some
person capable of representing his estate when the right to sue accrues. Where
the right to sue accrues on the death of a person (i.e. where the death and accrual
of the cause of action are simultaneous), the same is the position. Dealing with
these two situations, section [6(1) of the Act provides that the period of limita-
tion shall be computed from the time when there is a legal representative of the
deceased capable of instituting the suit of application in question..

While section 16(1} deals with the death of the would-be plaintiff, section 16(2)
applies the same principle to the case of the death of a person liable to be sued—
the would-be defendant. Where his death takes place before, or simultaneously
with, the accrual of the cause of action, the period of limitaiion is to be comput-
od from the time when there is a legal representative of the deceased against whom
the plaintiff may institute a suit or make an application for enforcing the causc
of action in question.

However, section 16(3) provides that nothing in sub-section (1) or sub-sec-
tion (2) applies— St

(a) to suit to enforce rights of pre-emption, or

(b to suits for the possession of an immovable property or of a hereditary
office.

The exception takes out these suits, presumably because the application of
‘the section to such cases would tend to create insecurity of title.! Moreover,
the period of limitation for suits for immovable property is generally twelve
years, and no hardship would be caused by the non-existence of a legal repre-
sentative for some period. In the case of suits Tor pre-emption, though the
period is not so long, there is the general rule that the demand for pre-emption
must be made quickly and the legislature has not considered it proper to interfere
_ with the operation of this rule. It may be mentioned that the same approach
has been shown while dealing with the case of legal disability. The special pro-
visions® enacted to give extra time to persons under legal disability do not apply
to a suit to enforce a right of pre-emption’.

16.2. The Law Commission,* relying on the Privy Council case of Ma'yyappa
v. Subramanya® recommended extension of the old section 17 (now section 16)
of the 1908 Act -even to rights of action accruing on death and this recommenda-
tion has since been accepted. The gist of the Privy Council decision is that time
does not run or commence to run until there is a persen in existence who is capable
of being sued. This proposition has been sought tbo be clarified in present sec-
tion 16, which takes the place of section 17 of the Act of 1908. The crux of
the amendment in the faw achieved by section 15 of the present Act is the addi-
tion, in sub-section (1), of the words “where a right to institute a suit’or make
an application accrues only on the death of a person” and the addition of cor-
responding words in sub-section (2). The change was made in the light of cer-

tain decisions that had applied section 17 of the Act of 1908 even to cases where *

the right to sue had accrued on death.®

16.3. No further change is needed in the Section.

1Cf. Kesho Prasad v, Madho Prasad, (1924) LL.R. 3 Pat 880.
Sections 6-7. .

I8ection 8,

Law Commission of .India, 3rd Report, Page 21, Para 47.
SMayyappa v, Subramanya, 30 CW.N. 833 (P.C.).

SMevappa v. Subramanya, (1916) 20. C'W.N. 833 (®.C.).

No change
needed.
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- CHAPTER 17
FRAUD AND MISTAKE

17.1 In general, a peron’s ignorance of his right to sue does not suspend
the running of limitation. However, it has been recognised for a long time that
“the right of a party defrauded is not affected by lapsg of time...... 50 long as
he remains, without any fault of his own, in ignorance of the fraud which has
been committed”! Acting on this principle, seckion 17 provides that in the case
of certain types of fraud, the period of limitation shall not start running until the
fraud has been discovered. This, of course, is only a broad statement of the
principle, several matters of detail which are dealt with in the section will be
mentioned in due course.

More or less the same principle is applied by the Act where relief from the
consequences of a mistake is the very basis of the causc of action, the period of
limitation shall not begin to run until the plaintiff or applicant has discovered
the mistake.

In both these cases. the relaxation is given by the Act ifself. TIn addition,
there is a third case where the Act gives a power ta the court to extend the period
of limitation on the ground of fraud. Where a judgment debtor has, by fraud
or force, prevented the execution of a decree or order within the period of limi-
tation, on the ground of fraud. Where a judgmeni debtor has, by fraud or
force, prevented the execution of a decree or order within the period of limita-
tion, the court may, on the judgment creditor’s application made after the expiry
of the period prescribed for execution, extend the period, if the application is
made within one year from the date of discovery of fraud or the cessation of
the force, as the case may be. Incidentally, this provision takes in not only
frand—a circumstance that affects knowledge-but also force--a circumstance
that affects the exercise of the right, and not its knowledge,

17.2. The section may appear to be rather lorig: this is due to several fac-
tors, mainly historical, The main subject of the section—fraud—was dealt in
the Act of 1908 in section 19.

- However, that section did not specifically ‘deal with a cause of action which
itself was founded on fraud; it dealt only with fraud that prevented knowledge
of a right already accrued. The Law Commission, in its Report® on the earlier
Act, considered it proper that that case should be included—as in the English .
Act’ Secondly, as recommended by the Law Commission, in the same Report.
the case of mistake has also been covered in the present Act again, on the
lines of the English Act. In India, the earlier Limitation Act of 1908 did not
contain a provision for mistake in the body of the Act. Article 96 of that Act,
however, laid down a period of three years for a suit “For relief on the ground
of mistake™ and provided that the starting point shall be “When the mistake
becomes known to the plaintiff.” .

Thus, fraud and mistake are the matters dealt with in section 17(1). Sub-
section (2) of the section, relating to fraud or force preventing the execution of a
decree, is derived from section 48(2) proviso of the Code of Civil Procedure,
1908. .

\Roife v. Gregory, (1864) 4 De G.J. & 8. 576. 79 (Lord Westbury).
taw Commission of India. 3rd Report (Limitation Act, 1908) page 21, para 48-49.
¥section 26, Limitation Act, 1939 (Eng.). )

-
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Section 48 was rcpealed (as recommended by the Law Commission in its
‘teport on the Limitation Act, 1908) but it was necessary to retain, on the statute
book, this part of section 48 and the Law Commission recommended that it
should find a place in the Limitation Act, in the section dealing with fraud.

17.3. At this stage, it would be useful to_refer to certain developments in Comparative
this field in the United Kingdom. Section 26 of the UK. Limitation Act 19397, Judy of
as it stands after its revision by the Limitation Amendment Act 1930° is repro- English Jaw.
duced below as of inferest; '

“Postponement of Hmitation period in case “of fraud, conceglment or mise
fﬂ'ke. ) :

' 26. (1) Subject to sub-section (3) of this section, where in the case of any
action for which a period of limitation is prescribed by this Act, either—

(a) the action is based upon the fraud of the defendant: or

(b) any fz}ct relevant to the plaintiff's right of action has been deliberately
concealed from him by the defendant; of ( '

(c) the action is for relicf from the consequences of a mistakes:

the period of limitation shall not begin to 'ruq Juntil the plaintiff has disco-
vered thé fraud, concealment or mistake (as the case may be) or could with
reasonable diligence have discovered it. .

- (2) For the purposes of the last foregoing sub-section, deliberate commission
of a breach of duty in circumstances in which it is unlikely to be discovered for

some time amounts to deliberate concealment of the facts involved in that breach
of duty.

" (3) Nothing in this section shall enable any action—
(a) to recover, or recover the value of, any property; or

{b) to enforce any charge against, or set aside any transaction affecting, any -

propexrty: : -

[
to be brought against the purchaser of the property or any person claiming
through him in any case where the property has beem purchased for valuable
consideration by an innocent third narty since the fraud or concealment or (as
the case may be) the tramsaction in which the mistake was made, took place.

4) A purchaser is an innocent third party for the purposes of this section—

(a) in the case of fraud or conccalment of any fact relevant to the plaintiff’s
right of action, if he was not a party to the fraud or (as the case may

+ be) to the concealment of that fact and did not at the time of the pur-
chase know or have rea:~n to believe that the frand or concealment
had taken place; and )

{b) in the case of mistake if he did not at the time of the purchase know or
have reason to believe that the mistake had been made. _

. Case law that has accumulated on the above provision in England though
- of interest need not be mentioned here as it is not material for the purposes of
the present Report. ' '

!Law Commission of India, 3rd Report (Limitation Act, 1908) page 21. para 48-49,
Limitation Act, 1939 (2 & 3 Geo. 6c. 21). (Eng).’ :
fLimitation Amendment Act 1980 ¢, 24 (Eng.). :

8—14 Mof LYACA/ND/$3
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17.4. The English authorities have been interpreting the word ‘fraud’ very
widely and have been regarding dishonesty as fraud for the purposes of the Limi-
tation Act, even if the conduct in question, would not constitute fraud at com-
mon law.'-? : '

+ “The contention on behalf of the appellants that the statute is a bar unless -
the wrong doer is proved to have taken active measures in order to prevent deten-
tion is opposed to common sense as well as to the principles of equity. Two men,
acting independently, steal a neighbour’s .coal. One is so clumsily in his opera-

_ tions, or so incautious, that he has o do something more in order fo conceal his

fraud. The other chooses his opportunity so wisely, and acts so warily, that he
can safely calculate on not being found out for many a long day. Why is the
one to get scot-free ai the end of a limited period rather than the other? It would
be something of a mockery for courts of equity to denounce fraud as “a secret
thing”, and- to profess to punish it sooner or later, and then {o hold out a reward’
for the cunning that makes detection difficult or remote.”

We do not, 0f_ course, propose any change in the ‘article in our Act on this
point, '

t

17.5. In relation to section 17, we first deal with a few cases relating to frand
subsequent to accrual of the cause of action. In a Caleutta case®, the father of a

_minor obtained a decree, but ‘died before its execution. The judgment debtor got

himself appointed as guardian of the minor’s property, but did not disclose to the
Court his indebtedness to the minor under the decree. It was held that the judg-
ment debtor, once he became a guardian, was under an obligation to make a
full disclosure to the court of his indebtedness. His non-gdisclosure amounted to -
a fraud, both on the court and on the minor. :

-

The Madras Law Journal, commenting on this case (while rccognising that

. substantial justice was done in the case), doubted whether an act of fraud com-

mitted after accrual of the cause of action is within the section.*

The view of the Madras High Comt*-:'is_also to the effect that section 18 of
the Limitation Act, 1908 cannot apply to a case.where there was no fraud at the
date when the cause "of action arose, but a subsequent act of frand was relied on

-to save Hmitation.

The Patna High Court’, while commenting upon section 18 (of the Act of
1908) in connection with an application under Order 21, rule 90 of the Civil Pro-
cedure Code, 1908, observed : — - .

“It is clear from the language of this section that the petitioner, in order
to get the benefit of it, must satisfy the Court that he had been kept from
the knowledge of his right to file an application to set aside the sale by the
opposite. party. His right to set aside the sale clearly accrues after the sale.
Therefore, the fraud perpetrated by the opposite party must be a fraud com-
mitted after the sale and not fraud committed in bringing about the sale: and
the fraud must be one by which the petitioner has been kept from the know-
ledge of his right to filg the application to set aside the sale.”

Tn the absence of later case law coutinuing the controversy, no change is
needed.

Beaman v. A.R.T.S. Lid.. (1949} 1 All ER. 465 . .
SRulli Coal Mining Co. v. Osborne (1899 A.C. 151, ’
3Gobinda Lal v. Nalini Kanta, ALR. 1925 Cal. 584; LT.R. 52 Cal 63
sComment in (1925) 48 M.L.J. (Journal} 31.
Ramalagu Servai v, Solal Servai, A LR, 1921 Mad\283.
Wagdhar v. thmllf', ALR. 1920 Pat. 725, . )
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17.6. Unlike the English law (where there is no general statutory definition he rodipn -
of “fraud™), the Indian Contract Act, 1872 defines “fraud”. Case law that has law. '
. developed in India around this statutory definition governs the concept of fraud,
so far as that Act is concerned. Limiting oursclves to the law as contained in sec-
tion 17 of the Limitation Act, we find that it wou,.l'] not be inconsistent with the
scheme of things if we give 2 wider meaning and econtent to the word “fraud” for ;
the purpose of the Limitation Act, leaving the definition of “fraud” in the Contract
Act unaltered.  That is to say, on proof, of the existence of certain circumstances,
a plaintiff would be able to cross the first hurdle of limitation and to seek post-
ponement of the point from which time shall begin to run against him under the
Limitation Act. This would be regardless of the question whether the matter is
tried on merits, the same set of circumstances is to be regarded as sufficient to
enable him to obtain a judgment against the deferidant on the ground of “fraud”
as a matter of substantive rights. :

17.7. As adumbraied earlier’, in England section 26 of the Liniitation Act Baglish
has been amended to enlarge the concept of fraud law or equity. The debates Provition
show that it was the intention of the legisiature to allow the courts to develop .
this field of law. A general proposition enunciated by Lord Evershed M. R,
“that_fraud is conduct or inactivity which, having regard 10 some special relation-

. . ship between the parties concerned, was an upconsciongble thing for the one to

do towards the other” appears 10 us 10 be a tersely ‘comprehensive statement of
the gosition’. . . :

17.8, We are of the view that a suitable Explanation should be added to Principle
section 17 of the Limitation Act, taking the substance from the English. provi- of English

sion as to unconscionable conduct’. In principle, we find the English provision a !’;";’,‘“""

useful one. : _ . . incorporated.

- . -

. 179, Besides dealing with fraud, section 17 ‘also deals with relief based on Mistake and
mistake. The use of the expression ‘mistake’ raises the question of relief c!aimed:ﬂ: m&
by a person on the ground that a statute or statutory instrument on the strength tional Matute.:
of which his rights had been interfered with has been found to be unconstitu- "
tional. There are a few decisions of the Supreme Cowrt of India on the subject,
to be noticed presently. ' '

'17.10. The Supreme Court has held® that in the absence of any provision of Writ jurisdic-
law specifically: applicable, a period of limitation canaot be provided by judicial :i;nb:;'.dof
legisiation. Nor can the court relax the law of limitation except as provided by limitation.

' a specific statutory provision®. _ . »

" 17.11. However, a different .dpproach is visible' in the case of writs.

In a recent case’, the question that fell for consideration revolved round the
modalities of the refund of excess market fees realized by the several market
committees of Haryana. The original rate of market fee of 2 per cent was in-
greased to 3 per cent under Haryana Act 22 of 1977, This-increase was challenged
. as being unconstitutional. )

i8ee para 17.3, supra.

“eRitchen v. R.AF. Assaciafion. (1958 3 All B.R. 241, 247 )
SFor the draft, see end of this Chapter. ) . )
iState Bank of Bikaner and laipur v. C, S. Verma, (1968) 1 Labour Law Journal 840, .

844 (S.C) : : .
“SCf. Rajender Singh v. Sunta Singh, ALR, 1973 8.C, 2537, 3547, '
.SShiv ‘Shankar :Dal Mifls v. State of Haryena, (1980) 2 S.C.C. 437, 438.

*
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The chalienge was upheld and the recovery of excess of 1 per cent was
‘held to be ultra vires. No directions were, however, given foi rofund at the time
when the Haryana Act 22 of 1977 was declared unconstitutional, because these
amounts could not then be quantified. There was some discussion before the
High Court regarding the article of limitation applicable to such a claim for re-
fund of levies held unconstitutional by the court. But the Supreme Court observ-
¢d as under on this poidt:—

“There cannot be any dispute about the obligaticx or the amounts since
‘the Market Committees have accourits of collections and c-re willing to dis-
gorge the excess sums. Indeed, if they file suits within the limitation period,
decrees must surely follow, What the period of limitation is and whether
Article 226 will apply are moot as is evident from the High Court’s judg-
ment, but we are noi called upon to pronounce on either point in the view
we take, Where public bodies under.colour of public laws, recover people’s
moneys, later discovered to be erroneous levies, the dharma of the situation
admits of no equivocation. There is no law of limitation, especially for
public bodies on the virtue of remmmg what was wrongly recovered to whom
it belongs. . . t

Nor is it palatable to our jurisprudence to turn down the nii,er for high
prerogative writs, on the negative pIea of ‘alternative remzdy’ since the root
principle of law married to justice, is ubi jus ibi remedium.”

The mumber of occasions on whick the market committee realised the mcrcas-

“ed Tevy of rupees three must have been legion. But, as appears from another

judgment of the Supreme Court!, the levy was efiected under the provisions of
Ordinance 12 of 1977 dated 5th September, 1977 (in Haryana) and Ordinance
2 of 1978 promulgated on 28th April, 1978 (in the State of Punjab). That is to
say, in both the cases, if the market commitiees were to file suits before the
judgment of the Supreme Court® was delivered, the civil suits would have been
in time. But the observations of the Supreme Court extracted above indiCate a

- readiness to give relief in -writ ]unsdlcuon unhampered by the technicalities of
" limitation.,

17.12. In an carlier case® the Supreme Court that observed that where a
person. comes to the court for a relief under asticle 226 of the Constitution on
the allegation that he has been assessed to tax under a void legislation and, hav-

.ing paid it under a mistake, is entitled to get it back, the court, if it finds that

the assessment ‘was void, being made under a void provision of law; and that
the payment was made by mistake, is still nof bound to exercise its discretion
directing repayment. Whether repayment should be ordered in the exercise of
this discretion will depend in eacli case on its-own facts and circumstances. The
court, felt that it was not easy nor was ‘it desirable to lay down any rule for
umversal application.

17.13. The observations of the Suprme Courf* to the effect that where the
delay is more than the period of limitation prescribed for a civil action (which

_is three years), “it will almost always be proper for the court to hold that the

delay is unreasonable, “were pleaded in a re¢ent case before the Calcutta High
Court® on behalf of the State of West Bcngal as a justification for denying the

K. K. Puri v. State of Punjab (1979} 3 S.C.R. 1217, 1228, 1262. !
3Shiv Shankar Dal Milly v, State of Haryana (1980) 2 S.C.C. 437, supra.
3State of M.P, v, Bhailal Bhai, ALR. 1962 S.C

‘Siate of M.P.v. Bhailal Bhai, paragraph 17, 12

W
7 sState of West Benga! V. Sure.th Chandra Pa-‘t.u &198?) 84 Calcutta Weekly Notes 229,
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refund of certain taxes paid by a sanitary contractor under the Bengal Finance

(Sales Tax) Act, 1941. Rejecting the contention, however, the High Court obs-_
erved: — o

“In our view, in Bhailal Bhai's case, the Supreme Court has not laid down
any fixed period namely, three years when the mistake was detected as “in
Article 96 of the Indian Limitation Act, 1908. As we have understood the
decision of the Supreme Court in Bhailal's case, it has been laid down by
the Suprcme Court that the High Court should no: normally exerdise ifs
discretion when the claim for refund is made beyond the period of three
years from the datc the mistake came to be known to the party. The use
of the words ‘almost always’ is very significant. The facts and circumstances
of a particular case may be such as fo persuade the High Court to exercise
its discretion in favour of the party claiming réfund even bepond the period
of three years from the date of his knowledge of the mistake. 1f a party,-
after coming to know of the mistake committed by him in paying taxes not
payable him because the law under which the taxes were realised was void,
does not take any step in the niatter either by making an application for
refund or bringing it to the notice of the authorities concerned about the
illegal realisation of the tax under a common. mistake of law, or in other
words, if the party sits idle during the period of time within which a civil _
* action is to be brought, in such'a case, the High Court should not exercise
its discretion in granting relief to that party - for refund.”

17.14. Then there is a Madras case also on the subject. In a suit filed by
Parry and Company against the State of Tamil Nadu on the original Side of -
- the Madras High Court!, the question of applicability of section 17(1)(c) came up
for consideration. Parry and Company, a dealer in enginecring equipments (for
goods imported under the Import Trade Control Permit) were taxed by the sales
tax authorities on certain transactions as local sales for the assessment year upto
1966-67. In view of the decision of the Supreme Court in Khosla's case® the
plaintiffs became entitled to refund of the sum of Rs. 43,659/- paid by way of
sales tax for the recovery of which the suit was filed. The Supreme Court judg-
ment was delivered on 18th January 1966 and reported on Ist May 1966. The
court found, as a question of fact, that the plaintifi had konowledge about the
judgment on 14-3-68. As the suit was filed on 20th March, 1972, the court dis-
missed it as being barred by time, but there are observations in the judgment to
indicate that if the plaintiff had approached the court within three years of his
knowledge of the decision of the Supreme Court in Khosla's case, the suit would
have been within limitation. : :

*17.15. Another case® relating to the refund of sales tax recovered under mis.
take of law—this time from Madhya Pradesh brings out how the omission from
the Act of 1963 of article 96 (which occurred i the Act of 1968) makes no sub-
stantial difference to the position. The following observations are pertinent

“Under the Indian Limitation Act, 1908, a claim for relief on the
ground of mistake was governed by art. 96 and ‘time commenced to ruam
from the date when the mistake becomes known to the plaintiff. See The
State of Mad/iya Pradesh v. Bhailal Bhai, 15 STC 450 ALR. 1964 SC 1006
and (1965) 16 STC 689 (8C) (supra). In both these cases it was. held that

Parry & Co. v. Siaie of Tamil Nadu, 1975 Tax Law Report 1565 (Madras).
: K. G. Khosla & Co. Pvi. Lid, v. Deputy Commissioner of Commercial Taxes, A.LR.
- 1966 8.C. 1216. _ e 7
' ﬁl'ggli’exlglzndfa) Ltd. v. Asstt. Commissioner of ‘Sules Tax, Indore Region, Indoré, ALR. ..
I X . . H ..
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article 96 applied to a suit for recovery of money paid under a mistake of
law. Article 96 has been omitted in the new Limitation Act of 1963. How-
&ver, section 17(1}(c) of this' new Act provides that in the case of a suif

for relief from the consequences of a mistake, the period of limitation shall"

not begin to run until the phaintiff has discovered the mistake or could with
reasonable diligence have discovered it.”

17.16. The upshort of the above discussion is that even though Sidv Shankar
Dal Miils case expounds a theory that there is no law of limitation for returning
what was wrongly recovered, this observation was intended 0 mdicate only
the width of the writ jurisdiction. It should not be taken to mean that the courts
should ignore the provisions of section 17 read with article 113 of the Limitation
Act’and decree a time-barred suit,

17.17. In the result, the only change needed in' section 17 is the addition of
an Explanation to deal with conduct which is unconscionable, having regard
to the special relationship between the parties—a point already dealt with earlier
in this Chapter.! For this purpose, we recommend the insertion of the following

 Explanation below section 17:-—

“Explanation—For the purposes of this section, ‘fraud includes con-
duct on the partr of the defendant or the opposite party, as the case nwy be,
which, having regard to some special relationship between the parties, was
unconscionable,” )

CHAPTER 18

SECTION 18: ACKNOWLEDGMENT o

18.1. Where a suit or application is in fcsp::cl of any property or right, an

‘acknowledgement of liability in respect of suth property or right, made in writ-
' ing signed by the party against whom the property or right is now claimed (or

by his predecessor-in-interest), gives a fresh period of limitation, to be computed
from the time when the acknowledgement Was so signed. This is the gist of
section 18(1). Section 18(2) deals with the ca.scs_in which oral evidence of the

~ -contents of the acknowledgmen: may be given.

Execution

The Explanation to the section, in clause (a), lavs down that an acknowledg-
ment may be sufficient though it omiis to specify the exact nature of the pro-
perty or right, or avers that the time for payment etc. has not yet arrived, or is

accompanied by a refusal to pay etc., or is coupled with a claim to set off, or is

addressed o a person entitled to the property or right.

Under Explanation (b) to the section the expression “signed” means signed

" either personally or by an agént duly authorised in this behalf.

Explanation (c) provides that an application for'thc; execution of a decree
or order shall not be deemed to be an application in respect of property or right”.

18.2. Tt was as a result of the recommendations of the Law Commission?
that Clause (c) of the Explanation modifying the earlier rules provides that an
application for the execution of a decree or order does not make it equivalent to
an application in respect of any property or right (Section 18). It has mmn!an]y

See paragraph 17.8. supra.

] aw Commission of India, Ird Reporl (anr,auan Act 1908) page 23, para 52 and
. pages 80-81 Sections 17(1} arqd 18 Explananon, " :

L
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been provided that *‘debt” does mot include money payable under a decree or
order of a court (section 19)'. The Law Commission was of the view that in res-

~pect for execution there should be no scope for extension of time by acknowledg-
ment or by part payments.

One writer, commenting on a judgment of the Madras High Court®, has ob-
served® that the Act of 1963 the earlier labyrinth of rulings on step in aid in
execution have no relevance.

18.3. Dr. Whitley Stokes in his Anglo-Indian Codes* has made ihe following Person

suggastion relevance to the Section: — gﬂgﬂi’“w
“Section 19 (corresponding to section 18 of 1963 Act) should provide

fot (he case of an acknowledgment or payment in favour of a person under

disability or by a person absent from British India™.

This suggestion has been repeated ﬁy U.N. Mitra in his book on the Law
of Limitation & Prescription”. L

184, No decided case has, however, been noticed by us in which the courts Chanss
have refused to grant the benefit of section 6 or section 15(5) (these arc the rele-"" needed.
vant provisions in the present Act) in addition to the period of limitatioh comput-
ed in accordance with sections 18 and 19 of the Act of 1963, that is, the benefit
of a fresh starting point for such computation upon an acknowledgment or pay-
ment. An attempt to clarify at this stage that sections 18 and 19 shall not preclude
the taking into account of the provisions of section 6 and section- 15(5) may lead
to an unintended result that the other provisions of the Act which also provide

_ for the exclusion of time in certain other specified cases are in derogation of the
. cffect of sections 18 and 19. Consequently, even though we agree in subsiance with
* the approach of Dr. Whitley Stokes, we do not comsider any amendment to the
Act necessary on the point under discussion.

18.5. It would be of interest to compare the position in England. Unlike the The English
phraseology used in sections 18 and 19 of the Indian Act, which provides beyond ﬁmg",ﬁa
doubt that the acknowledgment or payment has to be made “before the expiration -
of the prescribed period”, under the English Act' an acknowledgment or part- .
pa‘f::cnt made outside the limitation period gave rise ‘to a fresh cause of action
* except where the expiry of the limitation period has not simply barred the remedy,

‘but extinguished the right’——say, in case of claim for recovery of land or ad-
VOWSOn. '

But it should be mentioned that by the Limitation {Amendment) Act. 1980,
which came into force on 1st May, 1980, the following sub-section has been, add- *
ed at the end of section 28 of the principal Act: . - :

]

“Subject to the proviso to the last foregoing sub-section. a current
period of limitation may be repeatedly extended under this section by fur-
. ther acknowledgments or payments, but a right of action, once barred by
this Act. shall not be revived by any subsequent acknowledgment or pay-
ment™. -, _
The effect of the new sub-section seems to be to prevent a cause of action
from reviving once the limitation périod has expired.

1Section 18. Explanation (¢} : section 19; Explanation (b).
sDamodarcswam, Naicker v. Sundararaan, {1972) 1 M.L.I. 346. . .
%3 Venkatanatayanan, “Step-in-Aid steps out with acknowledgment from execution
proceedings (1972), 2 M.L.Y. (Journab 1. L
. itokes, Anglo-Indian Codes ((1885) Vol, 2. (Adjective Law), page 950,
“ SULN. Mitra. Law of Limitation and Prescription (9th Edition). nage 550,
iQection 25(5), provise and 29(6), proviso. Limitation Act, 1939 (Eng).
THalsbury, 4th Ed.. Vol. 28, page 383 para -393, and page 408! para 916911,
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18.6. So far as could be ascertained, no serious controversy exists at present
on the form or substance of section 18 and we do not therefore see any need to
recommend a change in the section. . :

~ CHAPTER 19

SECTION 19: PART PAYMENT

19.1. Analagous to the acknowledgment of liability, dealt with in section 18
is payment of a part of the amount due, made by the person liable. Such payment:
may be regarded as an implied acknowledgement, or at least analogous thereto.
In any case it preserves evidence, and the demand is no longer a ‘stale’ one. The
subject is dealt with in the next section—section 19. The main paragraph of the
section provides for computing a fresh period of limitation when the person lia-
ble to pay a debt or legacy (or his agent) makes, on account of the debt or of
interest on the legacy, payment before the expiry of the prescribed period. The

roviso to the section enacts thag (save in the case of a payment of interest made
%}: the 1st day of January 1928), an “acknowledgment of the payment must
a

r in the handwriting of the person making payment, or in a Writing' signed
by that person.” '

The Explanation to the section consists of two clauses defining in certain
respects the ambit of “payment” the ambit of “debt”. In clause (a), it provides
that where mortgaged land is in the possession of the mortgagee, the receipt of
the rent or produce of such land shall be deemed to be “payment”, Under clause’
(t) of the Explanation, “debt” does not include money payable under a decree
or order of a conrt.

19.2. In the past, the section (as occurring in the Act of 1908 gave rise to
some debate as to its application to a suit for redemption.! It is now well settled®

- that the section applies only to Siflits_for the recovery of a debt {and not to a suit

Co-relation of
the

. Explanation.

for the recovery of property). To put the matter beyond doubt, we recommend
that the section 19 should be amended so as to indicate expressly tirat the section
is mreant for a suit of recovery of a debt or legacy.’

*

19.3.' The Explanation to section 19 provides that receipt by thé mortgagee
of rent or produce of the land mortgaged “shall be deemed to be a payment”
However," the Explanation does not link itself up with the proviso preceding it,

- which requires that the “payment™ should appear in the handwriting of, or in a

writing by, the person making the payment. The non-mention of this requirement
in the Explanation to section 19 has been interpreted to mean that the proviso
does not apply to cases covered by the Explanation* This construction can be
said to be supportable on the fact that the physical possession of the property be-
ing with the mortgagee, it is not possible for the martgagor to make the “payment”
of produce which the mortgagee might appropriate to thé debt. To put the mat-
ter beyond doubt, we had contemplated the addition of a clause somewhat as
under: ‘

“Notwithstanding anything contained in the proviso to tiis section, it

¢ shall not be necessary to have the acknowledgment required by the proviso
in respect -of such payment”, at the end of clause (a} of the Explanation.
But the judicial interpretation being in conformity with the philosophy of

v Mohammad Akbar Khan v. Motai, A LR. 1948 P.C. 36, 33.
Mohammad Akbar Khan v. Motai, ALR, 1948 P.C. 36, 19.
TSee para 19.12, infra. for a draft of the revised section.
India v, Vanad, A.LR. 1966 Guj. 59, 60,
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*the section, we are refraining from making any suggestion in this regard.

It is apparent that in the case of land in the possession of the mortgagee, an
acknowledgment of the payment would not appear in the handwriting of, or in
the writing signed by, the person making the payment for the simple reason that
the payer and the payee are one and the same person. As stated above, we are
not recommending any clarification in this behalf to the proviso.

194. Orne specific point requires attention in connection with section 19, Section 19, .
Explanation (a). Where mortgaged land is in the possession of the mortgagee, %g;ﬁ:figg @)
the receipt of the rent or produce of such land is deemed to be a payment foric “land”.
the purposes of that section, thus enabling the computation of a fresh period of
limitation from the time the payment is made. Now, the expression “land” has
been differently interpreted. The Madras High Court,! construing the word ‘rent’
as cjusdem generis with ‘produce’, holds that the word ‘land” in the section re-
fers only'to cultivable land and would not include a house—or even the site on
which a house might have been built.

19.5. On the cootrary, the Madhya Pradesh High Court,® dissenting. from Conflict.
. the Madras view,' and relying on the meaning as given in judicial dictionaries,
holds that there is mo warrant for reading the word ‘rent’ as ejusdem generis
with ‘produce’. According to it, the section applies not only to the rent received
from the cultivable land, but also to the rent received from a house or house-
site,

To the same effect are rulings of the High Courts of Bombay*, and Gujarat’.

196. In our opinion, there is no rationale in limiting the. provisions of the o4 for
‘section to cultivable land, simply because the section uses the word ‘produce’. clarification.
Tn theory, one could enlarge the applicability of the principle to cases involving
moveable property, because it is conceivable that a person may hand over his
property to a creditor whogin his turn, can appropriate the income derived from
the usoshercof towards payment of the debt (e.g. a taxi driver taking a loan from
a bank and hypothecating his taxi to the bank). However, to avoid any further
conitoversy on the question whether the word ‘land’ includes house property
or not, we recommend that the Explanation to section 19 should be suitably
amended by using the expression ‘immovable property’ for the word ‘land’.’

19.7. Another point concerning section 19 Explamation (a) concerns the o, ... 1o
word ‘mortgage’, as occurring in this explanation. There is no reason why Explanation (a)-
clause (8) of the Explanation should not inciude a ‘charge’. But the Chief Court é\gl;::non to
'of Oudh' has held otherwise, and, to avoid controversy on this point, it is desi-

- rable that the section should be suitably amended to cover a case of ‘charge’

also.t-?

1Gudur Ramakrishng Reddi v. Muniratnammal, ALR. 1954 Madras 89%0. 893; LL.R.
(1954) Mad. 1226: (1954) 1 MLL.J. 546.

*Radha Krishna v. Anoop Chand, ALR. 1973 M.P. 248, 251,

*Paragraph 19.4, supra.

*Manik Chand v. Rachappa. A.LR. 1952 Bom. 266.

*Dadia Bhailal v. Vannadp Maganial, A.LR. 1966 Guj. 59, 60, 61.

%See para 19.12, infra for a draft. . )

Gurden v. Rajkumaer, ALR. 1943 Oudh 211; LLR. 18 Luck. 637

8Cf, Muthuswami v, Chennamalai, (1970) 1 MLL.T. 341, 343,

See para 19.10, infrag for a draft.

9—14 M of LI&CAND/83
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19.8. We now turn to the question of paynicnt by cheque. With the pro-
gress of institutionalised banking, payment by cheque has become the normal

Ppractice, especially in urban areas. If the cheque, accepted by the creditor, is

ultimately honoured, nv problems present themselves. The “payment” consti-
tutes part payment.' In fact, Halsbury® has gone further to say that “the accep-
tance by the debtor of a bill drawn upon him by a creditor, or the delivery to
the creditor of a bill drawn by the debtor on a third person, on account of part
of the debt, is also sufficient part payment, whether the bill is paid ‘at maturity
or not; it seems that in that case the part payment is deemed to be made at
the time of the delivery of the bill, and not when it is paid.” The effect, it is
stated, would be the same if a cheque is given on the day, with an agreement
that the same should not be presented to the bank until a later day and, acting

_upon the agreement, the cveditor presents the cheque on the agreed day and

receives payment.’

However, opinion in India on the subject is not uniform. The High Courts
of Bombay', Patna’, and Punjab® have held that the accpetance of a cheque
which is subsequently dishonoured does not constitute “payment” within the
meaning of section 19. The Madhya Pradesh High Court has held to the con-
trary.” According to the Andhra High Court, whether payment by cheque
amounts to “payment” depends on whether the payment was accepted as such
or not’ '

- 19.9. There appears to be a substantial case for clarification on the sub-
ject. We see no reason in principle why the benefit of section 19 should not
be extended to such cases, ie., to cases where a cheque is accepted in payment
irrespective of whether it is honoured or not. Such a wide view would not be
doing violence to the rationale® on which payment is regarded as giving a
fresh lease of life. Even in the substantive law, so far as a dishonoured cheque .
is concerned, a new cause of action accrues upon delivery of the cheque to the
creditor®,

19.19. We are not oblivious to the fact that whil giving and accepting a
cheque, the debtor and the creditor may enter into a private agreement that
the creditor will defer the actual presentation of the cheque to some agreed
future date, by which date the debtor is expected to arrange to cnsure adequate
funds to his credit with the drawee. Even in such a contingency, there appears
to be no reason why the bénefit of section 19 should not be extended to the
creditor. If, in the hypothetical situation mentioned above, the debtor manages
to have adequate funds in his account by the agreed date, none is worse off. I
the debtor fails so to do and litigation becomes necessary, a fresh period of

- limitation would accrue in favour of the creditér. By not allowing the benefit

of section 19 to cases of dishonoured cheques. the law may precipitate maitters
and drive the creditor to court, by denying the parties a chance to settle the:r
accounts amicably.

arreco v. Rivherdson, (1908) 2 KB, 584 {C.A).

Halshury, 4th Ed. Vol. 28, pace 404, para 900 and fn. 1L,

SMarreco v. Richardson t1908) 2 K.B, 584; (1908-12) All ER. Rep. 55 fC.A)D.
(Chinttaman v. Sadeury Narain Maharaj. A LR, 1956 Bom, 553, §54. .
SAriun Lal v. Dava Ram. ALR. 1971 Pat. 278, 279, 280,

SNorthern Indin Finance Corpn. v. R, L, Soni, ALR. 1973 Punjab 35, 37, para 5.
"Gari Lal v. Ramjee, A.LR. 1961 M.P. 346, 347, para 5.

ESubrahamanvam v. Venkatarathinam, A.LR, 1856 Andhra 108.

*Cf. para 19 1, supra,

WHalbury, 4th Ed., Vol. 28, page 300, para 668.
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19.11. For thesc reasons, we cousider it desirable that payment by cheque
should be expressly covered, on lings 1o be indicated in the amendment that
we are suggesting.’

19.12. in the light of the above discussion. we gecommend that seciion 19 Recommendation.

should be revised as indicated below: —

Revised Seciion 19

Where payment on account of o debt or of interest on a fegacy 1s made
before the expiration of the prescribed period for a suit or application for the
recovery of such debt or legacy by the person liable to pay the debt or legacy
or by his agent duly authorised in this behalf, a fresh period of limitation shall
be computed from the time when the payment was made, in respect of any
suit or application for the recovery of such debt or legacy, as the case may be.

Provided that, save in the casc of payment of intercst made belore the
first day of January, 1928, an acknowledgement of the payment appears in the
bandwriting of, or in a writing signed by. the person making the payment.

. Explanation 1.—For the purposes of this section.

(a) Where immovable pr'opcrty which is mortgaged or charged is in the
possession of the morigagee or charge-holder, the receipt of the in-
come of such property shall be deemed to be a payment.

(b) “debt” does not include money payable under a decree or order of a
court.

Explanation H.—Where payment on acconni of a debt or of interest on a
legacy is sought to be made by a negotiable instrument, the iender of the nego-
tiable insirument, if accepted by the payee in such payment, amounts to pay-
ment of the amount for the purposes of this section whether or not the nego-
tiable instrument is subsequenily honouwred.

CHAPTER 20

SECTION 20: ACKNOWLEDGMENT OR PAYMENT BY ANOTHER
PERSON

I. Introductory

20.1. The two sections discussed in the preceding chapters-—-sections 18 Section 20,

(acknowledgment) and 19 (payment) -operate in situations of considerable
variety, Thus, in business and commerce, where debts and other liabilities are
dealt with through agents—the more so when’ the debtor is a corporate body—
there might, be cases where more persons, than one share the burden of a la-
bility, but the correspondence is carried on by only one of them. Hindu law
also presents certain peculiar situations. There may be limited owners of pro-
perty, on the expiry of whose limited interest others will succeed to the property.
Or, which is the more common case now-—a liability may have been incurred
by or on behalf of a Hindu undivided family as such, but its affairs are (as is
. the usual practice) managed by the manager, who transacts dealings on its be-

half. In all these cases, the question may arise -whether, and if so, how far, a

‘Parg 19.12, infra.
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person is bound by an acknowledgment signed by another person e.g. (i) agent,
(ii) another joint contractor etc. (iii) or limited owner in Hindu law or manager
of a Hindu undivided family. To put it differently, to what cxtent is a person
vicariously bound by an acknowledgment or payment made by another persen,
in the context of the statutory provisions under which the acknowledgment or

. payment has the effect of giving a fresh period of limitation.

Section 20 seeks to answer thesc guestions, in three sub-sections—Sub-sec-
tion (1) gives, to the express “agent duly authorised in this pehalf”—-an expres-
sion that occurs in section 18 (acknowledgment) as well as-in section 19 (pay-
ment),—an exiended meaning, whereunder, in the case of a person under disabi-
lity, it includes his lawful guardian, committee or manages or an agent of such
guardian, committee or manager. :

Sub-section (2) of section 20 reads as under: —

“42) Nothing in the said section [i.e., sections [8-19} renders one of several
joint contractors, pattners, executors or mortgagees chargeable by reason
only of a written acknowledgement signed by, or of a payment made by, or
by the agent of, any other or others of them.”

Sub-section (3) deals with the special situation arising under Hindu
law, mentioned above. Briefly—(a) an acknowledgment or .payment in
respect of liability by a limited owner of property governed by Hindu law
is valid as against a reversioner succeeding to such liability and, (b} an ac-
knowledgement or payment in respect of a liability (incurred by or on be-
half of a Hindu undivided family), made by the manager of the family for
the time being is deemed to have been made on behaif of the whole family.

This is a siatement of the significant features of the section. We¢ now pro-
ceed to consider some of the important points. '

IL Joint. Obligees

20.2. A point worth some discussion arises from section 20(2). Section
20(2) provides that nothing in sections 18 and 19 (dealing with the effect of
acknowledgment in writing or effect of payment on account of debt) renders, -
one of several execution on mortgagees chargeable by reason only of a written
acknowledgment signed by, or of a payment made by or by the agent of, any
other or others of them. The controversies that require discussion can be better
appreciated if a look is had at the English Law on the subject and its execu-
tion.. '

20.3. In England ruling’ by Loed Mansfield' that any acknowledgment or
payment by one co-debtor was sufficient to take the case out of the statute of
limitation, even as regards other co-debtors, raised a number of protests which
resulted in curbing the ambit of the rule, as regards acknowledgments, by Lord
Tenderten’s Act® and, as regards payments, by the Mercantile Law Amend-

* ment Act.’ The Janguage of Lord Tenderten’s Act was as under:—

“No such joint contractors, executors or administrator shall lose the bepe-
fit of the said enactments (i.e., enactments as to limitation) so as to be
- chargeable in respect or By reason only of any written acknowledgment or
promise made and signed by any other or others of them.”

"Withcomb v. Whiting (1781). Sm. L. Cas (13th Ed.), page 633.

*Lord Tenderien's Act, 9 Geod C.14. 1828 ,

3Section 14, the Mercantile Law Amendment Act, 1856 (19-20 Vic. ¢ 97) (Now repeal-
ed)see section Z412), Limitation Act, 1939, (Eng.})
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20.4. 1t is interesting to note that within two yecars of the passing of the bevelq-l-:_nwms
Mercantile Law Amendment Act, 1856 the Indian Government passed Act No. 't India.
14 of 1859, section IV of which read as under:—

“IV, If, in respect of any legacy or debt, the person who, but for the Revival of
law of limitation, would be liable to pay the same, shall have admitted 'ggh;dtrgi;‘;;n
that such debt or legacy or any part thereof is due, by an acknowledg- in writing,
ment in writing signed by him, a new period of limitation according to the :
nature of the original liability, shall be computed from the date of such

admission :

Proviso.—Provided that, if morc than one person be liabic, none of
them shall become chargeable by reason ondy of a written acknowledge-
ment signed by another of them.”

20.5, This general provision was cxpanded in section 20 of the Limitation
Act, 1871 by specifically mentioning: “pariners or executors” and read:

“Nothing in this section renders one of the several partners or execufors
chargeable by reason only of a written promise or acknowledgment signed
by another of them.” A

206. Joint contractors and mortgagees were added to the list of partners
and executors by section 21 of the Act of 1877.

20.7. It has been the view of the majority of High Courts that sub-section Sectiop 20(2)
"(2) of section 20 is more or less of an Explanation to sections 18 and % 19, ‘t‘;‘ :e’::lt’il:::ﬁm
’ 18 and 19,
20.8. The expression “chargeable by reason only of” in section 20 has Interpretation
been borrowed from the English Acts on the subject, where it has not given ;gfé‘(ﬂfgbe‘:g
rise to any difficulty. In England, the matter is left to be determincd by thein India as to
general law as to whether the action of one of the jaint obligees should bind foint obligees.
. the other. All that the two English statutes referred to above intended to do
was to nullify the effect of a ruling of Lord Mansfickd* on the subject. Thus,
when the question arose whether a payment by a partaner of a firm would bind
the firm, the answer was in the affirmative. However, in India, arguments con-
tinved to be advanced as regards the co-relation betwecen the expression “by

reason only” appearing in this sub-section and- the effect of the general law of

coptracts and partoership.
The Allahabad High Court, dealing with the point observed as under®.—

«] understand this section to mean that the mere fact that persons are
partners does not make one partoer liable under an ‘ackno“fledgmem, etc.,
* by another partner. But in the present case, the liability arises undf:'r sec-
tion 251, Contract Act, becausc the acknowledgment was made in the

course of the partnership business.”
: In this context, it may be mentioned that in a going mercantile concern,
such authority may be presumed.’

! raman v, Shummugam, ALR. 1917 Madras 895.
”]@f;i{ﬁ:::‘fgai v, Mu:kukumafe/;‘:x;raﬁmi (;38[{]3‘"11‘.)1233 121433%.7881‘
3Gay ad v. Babu Ram, A.TR. aha’ .
‘fvﬁi‘i?cfr:tag v. Whiting, (1781) 1 Sm. L. Cas. (10th Ed.) 561; 2 Dougl, 652,
s¢;oodwin v. Parfon & Puge. (1880) 42 L.T. 568,
tDebi Daval v. Baldeo Prased, AR, 1928 All. 491,
7{a)} Gordhandas v. Bhulabliai, (1932) 34 Bom. L.R. 623.
(b} Premiji v. Dossa, (1886) LL.R. 10 Bom. 358,
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209. In.the result, no change is needed in the section. A recent ruling' of
Andhra Pradesh High Court deals with a case of joint contractors who have
signed a promisory note. It was held that even though onc of the promisors
was the son of the other two promisors, that cannot make him liable for the
endorsement made by the other two promisors on the promisory Note.

The word “only” was again noticed in a2 Bombay case? which ruled that
the meaning to be given to the word ‘only” in section 21(2) is that it may, also
be shown that the partacrs signing (he acknowledgment had authority, eXpress
or implied, to do so and that, in a going mercantile concern, such agency is to
be presumed as an ordinary rule.

20.10. Simiiar is the approach adopted when the question arises  us to the
eficct of an acknowledgment by the principal on the obligation of the surety
and the repercussions of the acknowledgment by the surety' upon the principal.
Most of the High Courts are agreed that the liability of a surety cannot be
equated to that of a co-debtor or joint-contractor within the meaning of sec-
tion 20(2) of the Act’ and that the debt of the surely is distinguished from the
debt of the principal debtor.”

The Bombay High Court in one case’ observed:

“The payment of interest by the debtor within limitation docs not give
fresh starting point for limitation against the surety under section 20 of
the Limitation Act (XV of 1877) even ‘in the absence of a prohibition by
surety against the payment of interest by the debtor on his account. Let
us apply the words of section 20 to the case: the principal is not the per-
son kiable to pay the debt of the surety, so that even if the payment of
interest could be regarded as a payment of interest on the debt of the
surety, still it was not made by a person liable to pay the surety’s debt.
Can it then be said that there was a payment of interest on the surety’s
debt by an agent duly authorised in this behalf? Apart from the difficulty
of “treating the interest as due on the surety’s debt. we think this must be
answered in the negative, the question propounded in the reference ex-
cludes an express authority, and (in our opinion} the relation of principal
and surety does not give rise to any implied authority.”

In this context it may be proper to emphasis thut in a going mercantile

concern a pariner has an implied authority o bind the other pariaces b] n

acknowledgment of liabilitv -

20.11. We have given anxious thou - i :
. g ; ght to the question whether an E lana-
tion should Pe added to section 20(2) to make it clear that nothing in subf&sl;clion
(2) shall prejudice the effect of any ac

knowledgment as binding an

' y other partner,
:mdefr.rhe genemi_ law of parmership or coniracts. The object was to tl:lakc it
explicit that the Limitation Act. 1963, though fater in point of time to the partner-

ship Act and the Contract Act, does not purport to over-ride, in any mannper, the

'\Tayammma v. Ramanjaneva Mercantile Co 2 I
;Gordhend«.r v. Bhutabhai—A.|R. 1932936(‘)!{152;‘3[’]‘6‘977 AP, 205,
(@) Federal Bank v, Bom Dev. ALR 1956 Junj. 21 34 para 12
(b} Divalu Mal v. Mandu. A.LR' 1931 Lah. 691. §94 -
H{a) Haczarg Singh v, Bakshish. ALR. 1962 Punj, 495, 496
'ib} Ran;{f Kumar v, Kishori Mohan, ALR. 1940: Cal. 401, 402
KX %n,;{v._ Mathow 11979) K.LT. 566, 569, co
f P Adju V. Ramamurtiy, A TR. 1957 Orissa 106 109, p:
“Gopal Daji Sathe v, Gopal Bin 5o { LR 5% Bt
“Premii v. Dossq (1386) I.I.{’.R. 10 IBgi'r?“.?S?f"“{lm} LLR. 28 Bombay 248,

*Gordhandas v. Bludabhui (1932) 34 Bom L.R, 623, AL.R. 1932 Bom. 315

x
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relevant provisions of these earlier stawtes. But the exposition of this sub-section
by the Courts (as discussed above) shows that the Courts are examining the facts
and circumstances of each case and ascertaining whether, an agency (express or
implied) is made eut therefrom. In this position, we do not propose any amend-
ment in this regard.

20.12. As regards joint contractors and morigagees, certain questions - arise Persomal law-
when Mohamedan co-heirs succeed to the estate of the deceased in severalty. The Ne change
. . Low o needed,

part-payment by one of the Mohamedan co-heirs cannot avail to save limitation

against the other heirs.' This also is a matter of the personal law of succession

and falls outside the scope of the present enquiry. Different comsiderations apply

to the case of an acknowledgment of the liaqhility by a Hindu father® but. as a

general rule, it can be stated that where a part-payment by one of the joint deb-

tors is made, the mere presence of the other debtors at the place of payment will

not save limitation, ualess it is praved that they alse made the payment or that the

person who actually paid it did so, betag autharised by the others.?

Consequently. we do not recommend any change in the text of section 29(2)
on this count.

20.13, We have given anxious thought to the question whether we should No change
recommend deletion of the words ‘joint contractors, partaers, executors or mori- needed i .
gagees” and bring the language of sub-section (2) back to the stage it was in sec i
tion 4 of the Limitation Act, 1859, thereby doing away with the embellishments
and illustrations added to the section in the course of time, However, we do not

* think that this would amount to a practical improvement and are not inclined to

" recommend any such change.

20.14. The position is that in applying section 20 the court will have to bear Substantive
in mind not merely the Limitation Act, but also the general law relating to the'?¥:
particular field, such. as agency, joint promises, suretiship, guarantee, partner-
ship and seccession. Such an inquiry cannot be avoided. Courts have taken a
commonsense view of the matter. '

20.15. Tn the result. no change is necded in section 20. No change
R needed.

CHAPTER 21
SECTION 21 : ADDITION OR SUBSTITUTION OF PARTIES

1. Introductory

21.1. The sections of the Act that have been so far considered were about Seetion 21-
computing the period of limitation—something concerning the period prior togggft‘io‘f of
the institution of proceedings. The Act now, (in section 21) devotes some atten-substitution
tion to determination of the date when the proceedings are deemed to have becnﬂ; mﬁi on.
instituted. The general rule. of course, is that a spit commences when the plaint -
is presented.! This rule creates no problems when all the parties are before the

Court from the very beginning. However, often it so happens that in the course

1Parhumn Boovi v. Rajakrishra Menon, A.LR. 1975 Ker. 91.
tPDeen Narain v. Bhagmuti Din, A.LR, 1952 All. 116,

8 4nnoda Charen v, Jhatu Charan, ALR, 193% Cal. 648,
iSection 3(2¥a).



.

Newly added
proviso to
section 21(1),
and its
exposition by
the Supreme
Court.

Law before
the addition
of the
Proviso,

89TH REPORT OF LAW COMMN. OF INDIA ON THE LIMITATION AcCT, 1963

Chapter 21--Séction —-21— Addition or Substitution of Parties

of litigation, a new plaintiff or defendant is substituted or added. In-such a casc.
the general rule, if taken literally, cannot apply, and one needs a specific provi-
sion in that regard. That is to be found in section 21.

Section 21(1) enacts (in the main paragraph) that as regards a new plaintiff or
defendant substituted or added after the institution of a suit, the suit is deemed

- to have been instituted “when he was made a party”—a date which would neces-

sarily be later than the date of presentation of the plaint.

There is, however, a proviso to sub-section (1)—inserted at the instance of
the Law Commission'—under which, where the court is satisfied that the omis-
sion to include a new plaintiff or defendant was due to a mistake made in good
faith, it may direct that the suit shall, as regards such plaintiff or defendant. be
deemed to have been instituted on any earlier date.

Sub-section (2} of scction 21 makes it clear that sub-section (1} does not
apply to the following two cases: —

(i) where the addition or substitution is due to assignment or divolutiod
of any interest during the pendency of a suit, or,

(u) where the parties are transposed

The reason for making this clarification is obvious. In the first case, the
predecessor-in-interest of the added party was already on the record, and the
suit is only sought to be continued against the successor. In the second case, the

party transposed was himself on record, though arrayed on the opposite side.

21.2. As stated above acting upon the recommendations of the Law Com-
mission,! a proviso has been added to sub-section (1) of section 21 to enable the
court to direct that a suit shall as regards a newly added plaintiff or defendant,
be deemed to have been instituted on an earlier date, if certain conditions are

satisfied.

The Supreme Court also regretted that this newly addéd proviso had mo
application to the facts of the case before it, with the result that it had no power
to direct that the suit should be deemed to have been instituted on a date car-
lier than November 4, 1958. o

21.3. Before the addition of the proviso in section 21(1), there was consit
derable difference of opinion as regards the power of the court to add new par-
tiecs on a date when the relevant limitation period had already expired. In a
Calcutta case,® an eminent judge, Ameer Ali I. refused to permit the addition of
one of the pariners after the expiry of the limitation period and observed:—

. “What was the reason for leaving him (i.e., one of the partners) out I do not
know. These people have innumerablé combinations and for all kinds of
reason, firms with different names but the same partners, firms with the
same names and different partners and so forth. They take undue advan-
tage of the facilities provided by the law and they must not be surprised if
the Taw sometimes takes advantage of them”.

Same was the view of the High Courts of Madras’ Rajasthan® and Jammu
and Kashmir.*

ICE. Law Commission of India. 3rd Report, {Limitaiion Act. 1908), page 23, para 54,
Law Commission of India. 3rd Report. {Limitation Act, 1908), page 23, para 54, and
page B1-82, section 20. See Remprasad v. Vijay Kumar, ALR, 1967 $.C. 278, 284.
~tBhairohux v. Deokaran. AR, 1934, Calcutta 253,
Wyarathammal v. Somasandaram, A LR. 1960 Mad. 134.
SFirm Seth Hiralal v. Jagan Narh, A.LR. 1957 Raj. 298.
SMohi-ud-din v. Chandra Mohan, ALR. 1966 I & K 64,
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21. 4-5. On the other hand, in a Madras case, a foreign firm instituted a
suit in its own name which it could not do in view of Order 30, Rule 1, Code of
Civil Procedures, 1908. Upon an objection being raised regarding the maintain-,
ability of the suit, the firm sought an amendment of the plaint by the substitu-
tion of the names of the partners. It was held that-there was no addition of new
plaintiffs, but merely a classification of the individuals already on record.! It is
unnecessary to multiply the authorities, C

216. The Calcutta® case was criticised, and dissented from by the Madhya
Pradesh High Court* in which a comparison has been drawn between the draft-
ing of Order 30, Rule 2 of Civil Procedure Code and Order 1, Rule 10 thereof.
Whereas the latter ‘specifically makes a mention of the Limitation Act, the for-
ner does not do so and the court for this reason concluded that in the absence
of any referemce to section 22 of the Limitation Act in Order 30, Rule 2, Code
of Civil Procedure, 1908, it would not be proper to apply it to the disclosure of
names. The omission to sign the plaint by one partner was allowed to be cured
in a case from Himachal Pradesh} on the ground that this was not a case of
addition of new plaintiff.

21.7. A peculiar situation arose in a Patna case where the names of only
two out of five partners appeared in the certificate of registration and the remain-
ing partners were sought to be added as proforma defendants after the expiry
of the period of limitation. By harmonious construction of section 69 of the
Partnership Act, Order 30, Rule 1, of the Code of Civil Procedure and section
22 of the Limitation Act of 1908 (corresponding to present section 21), the court
allowed the application on the ground that the provisions of section 22 of the
Limitation Act 1908 were not attracted in such a case,

21.8. The enabling powers of this proviso have been utilised for the benefit Newly added.
of the party who, on account of a bona fide mistake, had failed to add a neces- g:‘i‘im by
sary party to a suit. In Madras® the court allowed the plaintiff to bring on re- Courts.
cord the legal representatives of a defendant who had died on or before the date
of filing of the suit,—which fact was not within the knowledge of the plaintiff.

II. Joint Familles

- 21,9. Even though the newly added proviso to section 21(1) takes care of Joint Hindu
such contingencies where the plaintiff has inadvertently forgotten to implead agzi’:;"f;'or
‘necessary party, it must be conceded that snits by or against joint Hindu families against-
form a class by themselves and need an express provision. The legislative history ll{ﬁﬂ,slr;_"“’
of this section throws considerable light as regards the thinking on the subject

“even in 1907, when the draft Bill which led to the Limitation Act, 1908 was

circulated for comments.

2110, Mr. H. S. Phadnis, Acting District Judge Khandesh, while commen- Comment--1907  «
ting upon the newly added sub-section (2) to section 21 exempting certain cases
from the operation of sub-section (1), observed that at the end of sub-section
(2). the following words should be added™:—

Mohideen v. ¥V.0.4. Mohamed. A LR. 1955 Mad. 294,

*Bhairo Bux Mangilal v. Deokaran, A.LR. 1934 Calcutta 253. (para 21.3, supra).

SFirm Nargin Das v. Anand Behari, A.TR. 1958 Madhya Pradesh 408.

‘Bijai Ram v, Jai Ram, ALR. 1955 HP. 57.

SChaman Lal v. Firm New India Traders, A LR. 1962 Pat. 25.

SRamamurthi v. Karuppa Sami, (1979) 1| M.L.J. 298. .
. ."No. 2751 dt. the 30th November. 1907, National Archives File relating to the Indian
limitation Act 1908,

10—14 M of L) & CA/NDJ83 -
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“Nor to a suit by or against the members of a joint Hindu family to enforce
a joint family right or liability, where one or more of the members being
originally omitted are brought on record if the course of the suit at the
instance of either party.”

Explaining the reasons in support of his proposal, the District Judge obscr-
‘ ved:— .

“By reason of improved facilities for travelling and other courses, diffcrent
members of a joint Hindu family are now-a-days generally found living in
different places. A joint family creditor, being unaware of the cxistence
of the whereabouts of a particular member. often omits to make him a
defendant. Or, in a suit by the family, the resident members may omit to
join another member living in some distant place as a co-plaintiff, under a

* bona fide belief that he was mot a mecessary party or that he had no
active concern in the debt sued for. Tt is distinctly hard that in such cases a
just claim should fail simply because one of the members of the family is
brought on the record after the expiry of the period of limitation. The
proposed addition seems desirable to meet cases of such hardship, vide
Nooranji v. Moti Covanj' where it is laid down that in a suit in respect of
the property of a joint family it is essential that all the persons who ccmpose
the family should be joined as party plaintifis.”

Comment 2111, Tn the comments in 1907 Mr. B. C. Kennedy, District Judge, Nastk
Nasik. : pointed out the inequities of the section?

“There s 2 general feeling that it is inequitable fhat when AB.C. are joint
obligees and the suit is brought within time against A and B alone and C is
subsequently added after the limitation period elapses the suit must neces-

. sarily fail as against all three. It is frequently the case that the existence
of C is not known till after the Limitation period expires. It should be
in the discretion of the court to allow or not allow C to be brought on the
vecord even after the statutory period. The High Courts ® differ in their
views as to the present state of the law.”

Comment- 21.12. Honourable Mr. Fustice Knight of the Bombay High Court, being
_ ggmy High well-versed in Hindu Law as prevailing in the Bombay Presidency, desired that

the suits brought by a manager of a Hindu joint family should be exempted from
the purview of section 21 (1} of the Act:

“T advocate the addition of a clause 10 the following effect:

{3) Nothing in sub-section (1} shall apply to a case where a party is added
by the direction of the court, ‘

or where the addition is made for the protection of the opposite party
_against the separate advancement of the same claim by the party so added,
and the claim itself is not modified or extended by such addition.”

“The first of these two paragraphs will embody the case law® in the Act,
at least so far as added defendants are concerned.  The object of the second
paragraph is to protect claims brought by the manager of a Hindu Joint
family who has omitted to join all his co-parceners as co-plainiffs. Ac-
cording to Hindu ideas, though not according to the law as laid down in

i?SVO{Jm;ﬁ v, Moti Govanji 9 Bom. L.R, 1126.
3All.6Xl‘\.lftsgfecembﬂ‘ 1907, National Archieves file.
*Caloutta XXVII, 540,

SELLR. 12 Cal. 642, 24 Cal. 640 and 27 Cal. 540.
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our courts, a Hiodu manager is competent to institute suits on behalf of
the family; and there docs not seem to be.any good or equitable rcason for
allowing a defendant to cscape from the payment of a just debt by a techni-

cal piea of nom-joindecr.  The Hindu sentiment the exemption sugpested
will assuredly commend itsclf: and it is not easy Lo see why others should
object'.”

21.13. Though these comments were labulated and duly placed before the Suggestions aot

ncorporaied
Select Committee, for some obscuie reasons the suggestions were not inCorpora- i 19ng.

ted in the Bill.

21.14. This resulted I avoidable llllgal.l()ll and conflict of opinion amongst Privy
various High Courts which was ultimated settled by the Privy Council in 1911 an:aencd
Three managing members of undivided Hindu joint family where the plaintiffs in '
a money suit who sought to bring other members of the family as co-plaintifis
after the period of limitation. Holding that the amendment was not fatal to
the suit, the privy Council observed : -

“The Indian decisions as to the powers of managing members of an un-
divided Hindu joint family are somewhat cooflicting. It is, however, clear
that where a business, iikke money lending has to be carried on in  the
interests of the family as a whole, the managing members may properly be
- entrusted with the power of making contracts, giving receipts and compto-
mising or discharging claims ordinarily incidental to the business.”

21.15. The law was re-affirmed by ihe Privy Council in 1914° and the lead pegeription
thus given has been followed', by the High Courts.  Bui the Patna High Court of the
insisted® that the plaint must show that the suit was by the present managing “lana%:’
member as managing member.. This view was not followed by the Bombay member.
High Court® which ruled that the plaint need not confain a statement or indica-

lion to the effect that the plaintif was suing as a manager.

21.16. In the Privy Council decision’ relating to the position of suits filed Gist of
concerning the affairs of a joint Hindu family and the addition of parties in gﬂvﬁc a
such suits, two propositions seemn to have been laid down with reference to sec- raling
tion 21 of the Limitation Act of 1908, corresponding to section 21(1) of the

present Act;

(i) The manager of joint Hindu family is entitled 10 sue in his own name
on behalf of the family, without joining the other members of family,
where the suit concerns affairs of the family.

{iiy 1f the other members of the family are later impleaded on the objeciion
of the defendant, but by that time limitation has already run out, the
plaintiff is nevertheless entitled to a decree.

To put it more briefly, in the case of a Hindu Joint Family, the manager
sufficiently represents the family where he acts in the interests of the family,
the other members will be bound by the result of the litigation, and the addition

Umdad Ahmed v. Pabitra Partap Narain (1910) LLR. 32 All 241 (P.C)
K ichan Pershad v, Har Narain Singh, (1911) LL R, 33 AlL 272 (P.C)),
3Sheo Shankar Ram v. Jaddo Kunwar. (1914) LL.R. 36 All 383 (P.C).
Al :}%%nwan v. Sekirai, A.LR. 1931, All 3585; Chertan Singh v. Sartal Singh ALR. 1924
sGirwar v. Makbulunnessa A LR, 1916 Patna 310,
SMedgouda v. Haleppa, A LR, 1934 Bom. 178.
1Kishan Prasad, supra.
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of the other members.at a later stage would not be material in regard to the

issue of limitation, such addition being regar
parties rather than the addition of necessary p

ded more as the addition of proper
arties.

The situation of defendant’s objection in regard to a joint Hindu family is
illustrated in another Privy Council case' also. Subsequent rulings are con-

veniently collected in a Madras case’. The S

upreme Court has ruled® that failure

“to describe oneself as a ‘manager’ in the plaint is not decisive of the question

whether the suit was instituted by him in his capacity as a manager, this will
depend upon the circumstances of each case. It could well be that the suit
is instituted by the Manager in his personal capacity or it could be that he
represented the family. The Supreme Court summarised the law as follows: —

“In a suit by thc manager of a joint Hindu family for eoforcement of a
mortgage, an adult member who is interested in the mortgage scourity, is

not a necessary party though he can be j
to join a person who is a proper party
the maintainability of the suit nor does
22, Limitation Act.”

oined as a proper party; and failure
not necessary party, does not affect
it invite the application of section

21.17. In the above position we recominend that suitable words may be

added in section 21 (2) on the above point.

The amendment that is being re-

commended* is merely intended to codify the well understood position as to
suits.concerning the affairs of the Hindu Undivided Family to which the managing

member of the family is a party.

21.18. It may be incidentally mentioned
amended in 1976, a Hindu undivided Family
ted with a firm for the purposes of the rules

that under Order 30, Rule 10, as
carrying on business has been equa-
contained in that order. Bul even

before that amendment. the Bombay High Court’ had allowed the substitution of
the names* of the co-parceners in regard to what was admittedly a joint family
business, on the ground that it is no more than a correction of m:s-descnpuon

and not an addition of a party®.

111. Efiective

Date

21.19. We now c¢Ome to one point of detail. In section 21(1), it has been
provided that the suit shall, as regards the added party, be deemed to have been

instituted when he was so made a party.

The expression “when he was so

made a party” has given rise to three different interpretations.

21.20. The first view is to the effect that a person becomes a party only
when he is actually brought on the record as party. The Madras judgment’ on

the subject observes as under:—

“It cannot be said that a suit is instituted, if the plaintiff, who wants to
file it in court, puts it into his drawer or keeps it in vakils’ chambers., In
the same manner, when a person is sought to be added as party, the person
becomes a party only when he is actwally brought on record as a party,”

Imdad Ahmed v. Pabitra Partap Narain (1910 LL.R. 32 All 24t (P.C.).

Wenkatanarayang v. Somragn. ALR. 1937 Mad.

3Devidas v. Shrishailopps. ALR. 1961 SC 1937,

See para 21.34 isifra.

*Ram Prasad v. Shrinavas, A.LR. 1925 Bomba

“See further Law Counnission of India, S#
Chapter 30,

611,

r 525, 527.
Report, {Code of Civil Procedure 1908

TAmmayya v. Narayana, ALR. 1925 Mad. 407.:'
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The reasoning in the Madras case is, with respect, obscure because an appli-
cant who wishes to add other persons as parties has done all that is in his*power
by filing an application in court. The analogy of kecping the plaint in the
vakils’ drawer does not appear to be cxactly applicable.

21.21. The second view on the subject is that a diligent applicant who had
applied within the period prescribed should not suffer merely because the court,
for some reason or other, cannoi, or does not, give him the relief within the
period.  On this principle it has been held by the same High Court' that a new
person is made a party not on the date of the order of the court directing to
implead him, but on the date of the application to implead.

21.22. A third view has been propounded in a Patna case®, The ratio of
the judgment seems to be that the limitation in relation to claim as against the
newly added defendant commences from the date of service of the summons on
him. Reliance has been placed on Ovder 1, Rule 10(5), of the Code of Civil
Procedure 1908 which speaks of the service of summons as the date when pro-
ceedings are deemed (o have started.  But the judgment also contains a senlence
to the effect that.the suit shall be deemed to have been instituted against the
newly added defendant “when he was made a praty to the suit”.

21.23. In view of the relative uncertainty of the position and to avoid any Need for
controversy on this point, it is desirable that a suitable explanation® should be 2mendments.
. added to section 2}{1) to make it clear that the date of the applicaiion for im-
pleading a party will be deemed to be the date from which section 21(1) becomes
effective,

IV. Misdescription

21.24. We now turp to cases of misdescription of partics. The Railway Rarijways and
Administration being the largest net-work of public utility, a number of cases are the issve of
filed against the Railways for tort or breach of contract, arising out of their risdescription.
function as carriers of goods and passengers. Owing to inadvertence of the
counsel, the suits against Rarlways often contain a misdescription of parties and
prayers for amendment to correct the mis- description have been agitated right
upto the higher courts.

21.25. In a Calcutta case', the suit was against the Railways for non-delivery Case law.
of certain goods. In the plaint, the name of the defendant was given as “Agent
of the Bengal Nagpur Railway Saheb Bahadur”. An objection was taken that
the frame of the suit was bad, being in contravention. of the provision of Order
29, rulg 1 and Appendix A fo the Code of Civil Procedure, 1908. The plaintiff
applied for leave to amend the plaint. Reliance was placed on a decision® in
which the Bombay High Court had (under similar circumstances) allowed the
correction of the clerical error.  However, the Calcutta High Court refused to
allow an amendment and distinguished the Bombay case by observing that even
though, in the Bombay case, there was a mis-description in the title of the suit,
the plaintiff therein had made sufficient averments to make it known to the
defendant that he was seeking relief against the Railway administration, and
nrot against the Agent. '

Trustees of Port of Madras v. Good Year India ALR. 1973 Madras 316.
*Indu Bhushan v, Hare Ram, A.LR. 1972 Paina 229,

*For a draft see para 21.34 infra.

*Agent B. N. Rly, v. Belari Lal Dust. A LR. 1925 Cal, 716.

*Saraspur Mfg. Co. v. B. B. & CILRlv., ALR. 1923 Bom 452
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21.26. Samc fate was met by the plaintiff in a Patna case’. But the Madras
High Cowt’ held that a notice claiming damages for loss of goods in railway
transit which was sent 1o the Member-in-charge of the Railway Board was good
and the mis-description in the plaint was allowed to be corrected. The court
quoted from the Report of the Civil Justice Commitiee regarding the proper
function of procedure,

“Procedure is the machinery of the law after all---the channel and means
whereby law is administered and justice reached. 1y strangely departs from
the proper office if in place of facilitating it is permitted (o obstruct and
even to extinguish the lcgal rights and is thus made to govern where it
ought to subserve.” “

21.27. Apart from cases involving Railways, a mis-cdeseription can also take
place while fiting a suit against a deity. 1n a Calcutta case,” where a suit for
possession was filed against the shebait and there was nothing in the plaint to
indicate (hat the plaintiff was proceeding against the deity and not against the
shebait, it was held that section 22 of the old Limitation Act of 1908 applies and
so far as the deity was concerned the suit was barred.

-

21.28. A review of the above case law shows that the courts, in their anxiety
to see that a plaintiffl does not get non-suited merely because of bad drafting of the
plaint, have been scanning the entire plaint to see whether the averments therein
manifest, at some place or the other, the person who has been really the plaintiff.
Here again, this exercise may prove to be futile in the case of a plaintiff who (no
doubt, erroneously) believes that suing the Manager or Agent of the Railway is
lantamount to a suit against the Railway administration, or that filing a suit
against the shebait or pujari of the temple is equal to filing a suit against the
religious institution (i.e. the institution of which the natural person is shebait or
the pujari).  However, it would be an arduous task to re-draft the proviso to
section 20(1) so as to include cases discussed above, Ultimacly, it will bave to
be left to the good scnse and judgment of the courts as to when the ‘proviso
shouid be pressed into service. :

V. Appeals and applications,
21.29. Under 041, r. 20 C.P.C. an appellant must impicad all the parties

“within limitation. However O. 41, r. 20(2), CP.C. gives power to the court to
_allow the impleading of a party after the expiry of limitation. The case is,

of course, outside section 21, Limitation Act. ,

The position may be considered in some detail. A suit is instituted (in an
ordinary case) when the plaint is presenied to the proper officer under section 3(2)
(afi); (Other sub-clause of section 3(2) deal with a suit by a pauper and a
suit against a company). Now, what section 2N1) provides is that, if, after the
“institution of a suit” which is defined in section 3(2Ma), "a new party is added,
etc.”, then, as regards that new party, the suit is deemed to have been instituted
when he was so0 made a party (subject to the proviso). In this manner, section
21(1} modifies section 3(2)a) an_d makes it necessary for the plaintiff to show
that even on the date of impleading the new party, the suit is within time,

21.30. It would be of interest to mention, in this context, that in one of
the decisions of the Patna High Court, the following observations occur regarding
section 22 of the Act of 1908 (corresponding to present section 21):

:E:a.rr india Rly Co v. Ram Lokhan, A.LR. 1925 Pat. 37.

G .Crin-Council v, Sankarappa, A LR, 1953 Mad. 838, -
*Pravakar Roy v. Bibuti Bhushan, A.LR. 1957 Cl. 177,
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“If it were not for section 22 of the Limitation Act (1908), it could
not be urged that 2 suit. as regards the added party should be regarded as
having been instituted when he was made a party'”

21.31. Coming concretcly to the position relating to appeals, Order 41, rule
20 of the Code of Civil Procedure, 1908 (as amended in 1976) reads as under:-——

“20. Power to adjourn hearing and direct persons appearing interested to be
made respondents. :

(1) Where it appears to the Court at the hearing that any person who
was a party to the suit in the Court from whose decree the appeal is pre-
ferred, but who has not been made.a party to the appeal, is interesied in
the result of the appeal, the Court may adjourn the hearing to a future day
to be fixed by the Court and direct that such person be made 2 respondent.

_ {2) No respondent shall be added under this rule. after the expiry of the
period of limitation for appeal. unless the Court, for reasons to be recorded.
allows that to be done, on such terms as to costs as it thinks fit.”

21.32. T would thus appear that as regards the addition of parties to an

- appeal, where the case falls within Order 41, rule 20, that rule takes care of the

situation and we do not consider it necessary to suggest any provision in Section
21.

21.33. As regards applications, would seem that although section 3 of the Applications

Limitation Act specifically deals only with applications made in the High Court
by notice of motion, the principle would be the same regarding applicationg in
general, namely,. it is enough if the application is made within time as on date
of presentation to the proper officer of the court. The case law at present does
not regard section 21 as applicable to applications. Tt has ‘generally been re-
cognised that if section 21 is regarded as applicable to applications, it would
benefit the opposite party dnd not the applicant. The most important case is
application for execution. to which also section 21 does not. at present, appiv.

¥y
21.34. 1t is well established that section 22 of' the Act of 1908 (correspond-
- ing to present section 21} did not apply to applications, so that the addition of a
party during the pendency of the application does not necessarily mean that as
regards him, the application will be taken as filed only on the date of the implead-
ing of that party. This principle has been laid down by decisions of the ‘High
Court of Calcutta, Judicial Commissioner of Nagpur and High Court of-*
Patna,

. 21.35. Tn a Kerala case', present section 21 has been held to be inapplicable
to a petition for revision. o
21.36. We think that section 21(1) should be amended so as to oring appli- Applications

cations within its scope by an express provision.  This will settle the position. 0. c brought
section 21.

!Chandrika Rox v. Ram Kuer, ALR. 1923 Pat. 88,

Yndu Bhushan v. Hari Charan, A.LR. 193t Cal. 385, 387
3dmolakrao v. Govindrao, ALR. 1910 Nag. 150, :
‘Gulab Kuer v. Syed Mohammed Zaffar, ALR, 192t Pat. 180.

SChandrika Rov v. Ra mKuer, ALR. 1973 Pat. 88,

SSee also Zahurul Hussain v. Badi Narain. A.LR. 1930 AllL 597.

“Rugmani v. Challappa Rawther, (1969) Ked. LT, 789.
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V1. Recommendation

21.37. In the light of the above discussion, we recommend that section 21

should be revised as under:

Reviced section 21

21. (1) Where, after the institution of a suit, or the making of am
application, a new plaintiff or applicant, or a new defendant or respondent, as
the case may be, is substituted or added, the suit or application shall, as
regards him, be deemed to have been instituted, or made, as the case may be,
when he was made a party ;

Provided, that where the court is satisfied that the omission to inchude
a new plaintiff or application or a new defendant or respondent, as the case
may be, was due to a mistake made in good faith, it may direct that the
-suit, or application as regards such plaintiff or applicant or defendant or
respordent shall be deemed to be have been instituted, or made, as the case
may be, on any earlier date. “Explamation—For the purposes of this
section, and subject to the provisions' of the proviso to this sub-section, a
person is deemed to have been made a party was the application for making
His a party is made to the court.

{2) Nothing in sub-section (1) shall apply—

(a) to a case where a party is added or substituted owing to assign-
ment or devolution of any interest during the pendency of a
suit or application, or,

(b) where a plaintiff is made a defendant or an applicant is made a
respondent, or

{c) where a defendant is made a plaintif or ¢ respondent is made
an applicant, or =~ '

(d) to a suit or application by or against the members of a joint
Hindu family to enforce a right or liability relating to the
affairs of the joint Hindu family, where one or more of the

~ members of the family, not being originally impleaded, is in
~ the course of the suit or application, brought on the record at
the instance of the other party.”

CHAPTER 22
SECTION 22: CONTINUING WRONGS

22.1. Section 22 provides that in the case of a continuing breach of contract

or in the case of a continuing tort!, a fresh period of limitation begins to run at
cvery moment of the time during which the Breach or the tort, as the case may
Be, continues.  The object of the section is to enable the injured party to wait
for 5o long as the breach or the wrong is persisted in and then to bring a sit
to recover all the damage he may have suffered, instcad of being compelled to
bring innumerable separate suits, one after the other®,

22.2. Section 23 of the Act of 1877, which dealt with the subject, ran as

under: —

ICompare section 2(m)—definition of tort.
Secy. of State v. Venkavya, (1977 I.L?R. 40 Mad. 910, 920, 921.
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“23. In the case of a continuving breach of contract and in the case of a
continuing independent of contract, a fresh period of limitation begins to
at every moment ‘of the time during which the breach or the wrong, as the
case may be, continues.”

223. This section was continued verbatim -és section 23 of the Limitation
Act, 1908.

'When the draft bill for the Act of 1908 was circulated for comments, the

section came to be noticed in a rather oblique way. Article 35 of the Limitation
Act of 1877 provided for a period of limitation of two years for a suit for restitu-

- " tion of conjugal rights and provided (in the third column) that the time would

begin to run when restitution is demanded and is refused by the husband or
w:fe bemg of full age and sound mind. ‘o

224, Dealmg with this article, the Statement of Ob]ects and Reasons apne-

xed to the Bill of 1907 stated as under:—-

“Article 35, of the Act is also proposed to be omittgd.

“The scope of this article is very limited. It does not apply to cases arising
under the Indian Divorce Act. The Allahabad High Court has held that
it does not apply to Hindus or Muhammadans, as ‘their personal law does _not
require an antecedent demand tb sustain a suit for restitution of conjugal
rights, nor make restitution unenforceable agginst a minor, and it has further
held that the withholding of conjugal rights by either party is a continuing
wrong, and that a claim for restitution cannot be barred by Limitation:
Binda v. Kausilia, LL.R. 13 All 126, 146. The same view was taken in Bai
Sari v. Saukla, LL.R. 16 Bom 714. _ Those vidws ‘have been so far modified
by the rulings of the Calcutta and Madras High Courts and by the later
tulings “of the Bombay High Court 4s to make the article appllcab]e to
‘Hindus and Mohammadans in cases of suits- preceded by demand and' refu-
v sal ag mentioned in the third ¢column: Thunijibhoy v. Hirabai, 1.L.R. 25 Bom.
- LL.R. 28 Mad 436. The operation of the article may be easily avoided by a
644 R.B.; Asirunnissa v. Bugloo, 1LR. 34 Cal. 79; Saravanal v. Poovavi,
party it he simply refrains from making a demand which, it may be noted,
~ is not, under the Hindu or Mchammadan Law, necessary to give rise to a
cause of section. Tt is a very usual thing in Hindu and Mohammadan

 families for a wife to go and stay with her parents or brothers and the effect
of this article is that if owing to any domestic quarrel the wife shouid in -

- a.fit of temper refuse to return, the husband would be compelled to take thc
- matter into court within two years.”

\

22.5. The Government Pleader', Assam Valley Districts, and the Judge® of
the Assam Valley Districts, while commenting on the: Statement of Objects ‘and
Regsons quoted above, noted as under® :—

A appcars from Objects and Reasons under Article 35 that the Legis-
lature would adopt the suggestion (made. in ILR. 13 All. 126, 145) that
withholding of restitution of conjugal rights is- a continuing wrong. In a

recent Calcutta case (I1 C.W.N. 437) it has haen held that section 23 (now .

section 25) does not apply to such a case. In view of this decision of the
Calcutta High Court, the intention of the legmlahrc should be made clear
by an iffustration.”

"

‘Babu Kali C‘haran Son.
Mr. W. B. Brown. -
*On 3rd September, lQO?-—Nanonal Arthwes File.

_ ll—-l4MofH&.CAfND,fs3 S
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- 22.6. This omisison of article 35 of #he Act of 1877 from the Act of 1908
was noticed by Wazir Hasan AJ.C. in an Oudh case', in which a comparison

. was drawn between the cause of action for a suit for restitution of céhjugal
i,rights‘ and that for dissolution of marriage. It was observed that in the former

case the cause of action is founded on a breach of contract of marriage, in which
the breach continues so long as the person of the wife is withheld from the
husband, while, in the latter case the residuary article 120 (of the Act of 1908}

“applied:

224, Section 23 was not disturbed in 1908. The Law Commission in its
Report? on the Act of 1908 recommended expansion of the concept of “tort”,

.- and had suggested a draft clause which ran as‘under:—

«91. Continuing - breaches and wrongs.—In the case of a continuing
breach of contract and in the case of a continuing wrong independent of
contract, a fresh period of limitation begins to run at every ‘moment of the
time during which the breach or the wrong, as the case may be, continues.”

‘The Law Commission had also recommended that the expression: “tért”
should be defined to include “all civil wrongs independent of contract.”

228, However, in section 22 as it emerged in its final form in the Act of
1963, the words “continuing wrong inde¢pendent of contract” have been substi-

tuted by the words “continuing tort”. The definition of “tort” in section 2(m)

Qefines it as a civil wrong which is not exclusively the breach of a contract or-
breach of trust. This is not the definifion that was recommended by the Law
Commission®. . ' s

229, The language used has introduced a deficiency in the section. The
Law Commission had recommended intlusion of all continuing wrongs in the
section, but, in the present language (read with the definition of “tort”) section, 22

I

22.30.. We have considered the matter carefully. It appears that there is no
redson for excluding from section 22 continuitig breaches of trusts or continuous

. violations of statute. No doubt, section 10 does take care of certain breaches of

trusts; but the topic under discussion is of coktinuing wrongs. 1t is proper that

-

The word “wrong” can be given thé widest possible connotation, and would '
include infringement of trade marks or other forms of intellectual property, viola-
tion of easements and breach of statutory duty., In a Punjab case’, the fixing
of a Persian wheel over a well which was in the enjoyment of the other co-

-owner was held to amount to a continuing wrong Similarly, in a Lahore case’,

it was held (disregarding the technical aspect) that under Muslim Law, marriage,
being a civil contract, the husband’s impotency was a continuing breach of
contract of marriage. As section 22 pmhbdies a ‘general enunciation of the
principal of continuing wrongs. we are of the view that it would be desirable to
put the matter beyond any doubt. - ' S

\Mad. Hgmidulleh Khan v. Mt. Bakhurijzhan Begam AIR. 1922 Oudh 109.
mg:l.sawpgoggﬁsw?oof ‘Ijr’ldll?’ 3rd R]egdrt (Limitatiolr;:- Act, 1908) page 12, paragraph 26,
R a 11 an , page 10. and Bill at 2, H
page 73, clause 2(ii) and page 82 clause (21), mmph A il-at page 72, Clause 203)
*paragraph 22.7 supra. : .
Thohkm Singh v, Sokana, ALR. 1950 East Punjab 21.
'Sakilg.Zacaa v. Abdul Ghafoor, ALR. 1959 Lahpre 454,

*
-

¢
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22.11. Accordingly, section 22 should be revised, so as to make it clear Need to

that the section is not linited only to breaches of contract or torts {as defined :’id'?‘ﬁ‘_{';
.in the Act), but covers all conlinuing wrongs. ' cover all
' Wrongs.

2212, 1t is-also pecessary to refer to another aspect of section 22, which Relief claim-

figures in a tecent Madhya Pradesh ruling'. That ruling scems to assume thatjynorerial
sdction 22 (continuing wrongs) is confined to suits for damages and does not, in
-‘terms, apply to suits whefe the relief for prayer is an injunction. Of coutse,
in that case, the court did hold that the cause of action for a'suit for an injunction
. yestraining the defandants from {illegally) recovering a sum of money from the

. 'plajntiff arises every time a threat of such recovery is made. However, to avoid

recurrence of such a controversy, we think that it should be made clear by an

express provision that section 22. applies, iwrespective of the nature of the relief
- ¢laimed for the continuing wrong. . . :

75

- 2213, In the light of the above discussion, we recommended that section 22 Recommendation

should be revised as under: —
Revised section 22
“3%__Contimuing Wrongs—In the case-of a coniinuing bBreach of con-
tract and in the case of a continuing wrong independent of contract, a fresh

period of limitation begins to run at every momént of the time during which
the breach or the wrong, as the case may he, cobtinues.

 Explanation.—This section. applies whatever be the relief claimed.”

F

- CHAPTER 23

SECTION 23: ACTS NOT ACTIONABLE WITHOUT
SPECIAL DAMAGE

23.1. Section 23 proi:ides that in the case of a suit for compensation for an gection 23—
act which does not give rise to a cause of actioh unless some “specific injury” Condust not

actually results therefrom, the period of lijnitation shall be computed from the Srithout specil -

~ time when the injury results. In a sense, At modifies the general rule. damage.

The general rule is that “ jmitation runs from the earliest time at which an
action could be brought”. Accordingly. timeé would, in general, run from the

 accurrence of the act of omission complained of, and not from the time when the
- consequential damage causes. However, where specific damage is itself the gist
. of the cause of action’, this general rale ‘requires qualification. Time should

commence to run only when the damage actually results, because the right to sue
arises only then.! T

23.2. The history of the section is of s&_:ﬁe selevance and may be briefly dealt The Art of
with. Section 24 in the Limitation Act {15 of 1877) ran as under:— 1877-0md -

illustrations

24

. oo . to section 24 .
“24. In the case of a suit for compensation for an act which does not of that Act.

give rise to a cause of action unless .some specific’ injury actually results
‘therefrom, the period of limitation shall be computed from the timé when
the injury results. — ' ' '

.- "\

"Mohanlal v. Siate of M.P, ALR. 1980 M.P.'KF.8)

fl
o

) ’Reemvi Buidier, (1891) 2 Q.B. 509, 5It. .
- %of, 4 131'6 (compensation for slander). | v . .
Sec Dwad kanatk v. Corporation of Ca!cwf?. .(_i ).ILR. 18 Cal. 91, 99
. " . o . 7 . )
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Ilustrations '

(@} A owns the surface of a field. B owns the subsoil. B digs coal

thercout without causing any immediate apparent injury to the

p  surface, but at least the surface subsides. The period of limitation

(  in the case of a suit by A against B runs from the time of the
- subsidence. ' : .

(b) A speaks and publishes of ‘B standerous wdrds not actionable in.

themselves without special damage caused thereby. C in conse-
quence refuses to employ B as his clerk. The period of limitation
in the case of a suit by B-agninst A for compensation for the sland-
er does not commence till the refusal.” '

Case law - 23.3. lilustration (a) of the above section 24 (Act of 1877) was probably dic-
mﬂm~ * " tated by the facts of a House of Lords Judgment’, in which A was the owner

g) &ftbn:tlon ‘ _ of certain houses standing on land which was surrounded by the lands of B, C- ,
of 1871, At & D.E was the owner of mines running underneath the lands of all these per-

sons. E worked the mines in such a manier {without actual negligence) that the
lands of B, C and D $ank in; and, after more than six years’ interval, their sink-

. Ing occasioned an injury to the houses of A. Tt was held that a right of action .
- accrued to A when this injury actually occurfed. and that his right was not

barred by the Statute of Limitations.

This view was affirmed by the House of Lords in a later case’, in which it
‘Wwas held that the cause of action in respect of further subsidence did mot arise
"4l the subsidence occurred and therefore, the injuréd party could maintain an

action fg_r the mjury thereby caused, although' more than six years had passed
since the last working of the coal mine.

Commnent 234. We now come to illustration (b) to the Act of 1877. When the. draft of
mm; - the Act of 1908 was circulated for comments,~Sir Lawrence O, Jenkins, Chief

Justice of the Bombay High Couit’, suggested the omission of illustration (b).

as “it may be open to question whether gpecial damage is necessary in India”.
. This was in the context of slander". L E
238, Aainé upon this suggestion, the __-'A_ct',_o_f 1908 did not repeat illustration
(b). When the Act of 1963 was passed, even illustration (a) was omitted, in con-
formity with the general recommendation of\the Law Commission to omit ilius-
trations®. ' o

w,gy of - 236. There is a controversy on the question whether the .section, in terms -

W‘W R applies also to suits based on contract, or whether it is confined to suits based
_ suits. . . on torts. : . _ _

. suits based op toris.

However, the Allahabad High' Court’.* ‘seems to have taken a somewhat
wider vjew and the following observations of ‘Arghworth J. are worth quoting :

1Backhousé v. Bonomi (1861 9 HL.C. 503, -

-*Darley -Main Colliery Company v. Thomas Bilfried Howe Mitchell, (1866} L.R. 11
Appeal Cases 187 (HLL.). . ;
~ *No, 2469 dated 18th Pec. 1907 from the Acting. Registrar High Court, Appellate Side
giclnmbay to the Secretary to the Government, Judiciel Daptt.. Bombay—National Archiveq

&. Ll
‘<. .diComscmsion as to artcles 7576 (libel an&;:;n i3, 'ﬁ? /
Law mission of India, 3rd Report (Limi . , 1908), 4-5, para 8.
‘(a; V. M. Cany v. Loong Ghys, ALR. 19365 0. . ) pages. : _
(b) Annaisaleé Chetyar v. Cowaljee, ALR. 8 gobn, 258,
. "Kedor Neth.v. Har Gobind, ALR. 1925 AN.|605403 0 |
Bee also--Kothari & Sons v. Kritihma Réd

.The Rangoon High Court consistentl}“ held that section 24 applies only to

¥
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“Where there is no sum pamed to be paid in case of breach of stipulation .
. b\r way, of penaity, under Indian Law a mere ‘bréach of the covenant by
“omission to pay, as in this case, gives no right to 2 clann for compensation, -
of the Limitation
1iSi 3 of the Limitation Act
wﬂl include an omission (see section 3(2)} of thp heral Clauses Act, 10 of
1897). It has been urged that section 24 is dnly applicable to suits based
on tori, but no reason appears for holding this.”

and the suit will come within the Iamuage of S

23.7. The Bombay High Court' whilc dealing with ‘a case in which misfea-
sance summons had been taken out against the Director of a company under sec-
“tion 235 of the Companies Act, 1913, observed :

“The case of Cavandish Bentink v, Fann also ahows that a misfeasance app-
hcagon, to be successful, must establish. that actual loss resulted to the com-
pany from the misfeasance. But by section 24, Limitation Act, in the case -
of a suit for conipensation for an act which does mot give rise to a right
of action unless’ some specific injury actually arises the reform, the penod
of limitation is to be computed from the time when the injury results...
In this connection I think that ¢ injury’ in section 24 includes a legal 1n]ury.
and that the present application is clearly one for} __gﬁ)ensatmn wkich is
. the expression used in section 235, Companics gelf. And in so far,
if at all, as the case is not covered by secuon 24, 'thmk it comes within
sectlon 23,

' 238, Meredith J. of the Patna High Court® having takén stock of the con-
troversy on this subject, ultimately observed that “the better view is that section
24 is applicable in the case of action ex cowmtract-in proper cases”. The case
was, however, one in which the breach of contract itself had furmshed the cause
of “action (and.the aspect 'of special damage was not material). '

H

239. The matter came up in some other cases’s* Jr an indirect way, but
no concluded view was expressed on the above point.

- 23.!0. It would appear that in section 23, the use of the word * mjury iD Meaning of
;uxtaposmon with the expression ‘cause of action’ indicates that all types of ac- cause of
tions, lrreSpectwe of their form, are contemplated. Holloway J. in a Madras case action.

has gone in detail as to what constifutes a “cause of acuon" and ohserved as
under:? .* .

“Parke, B in. Nicklin v. Williams, 10 Exch. 259 and Campbell CJ. in
Bowowmi v. Backiouse, E.B. & E. 622, talk of a canse of action not being
. an injury” to a right, but of consequential damagec being that cause. It is
clear, however, that this Janguage is incorrect; and ﬂw only meaning in cases
in which the cause of actiop is said to arise from consequential damages, is
that until that damage, there was no m]ury at’all: In that same case, Cole-
rldge J. says—“The right of action vests in a party whose rights are injuri-
. ously affected by the act of another person at the time when the right is so
affected. Erle J—“A cause of action arises wheh this right is violated,”
and again, “as a general principle, it iz difficulf to gonceive a cause of action
from damage when no right has been violated, and no right has been violated,

*

1Govind v. Rargnath, ALR. 1930 Bombay 585,

Yagat Kishore Prasad v. Parmashwar Singh, ALR. 1951 Pat, 348 ILR 28 Pal 974.
IRdjagopala Naidu v. Aiyyaswamy Chattier, ALR. 1965 M&dras

Yaganmath Marwari v. Kalidas Raha, A LR. 1929 Patna;24:

-"Eqstem Traders (IY Ltd. New Delhi v. Punjab Na&anq! Jﬁcmk ALR. 1966 Punjab

gul"' kc,-an Hardis Singh v. Karson Agency (InduhA TR

s 1967 Delbi 101,
u;av.CoIas t (186667 MHC. 384, 407 R 9‘

17
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(Chapler 23—Section—23—Acts not Actionable without Special Dwnage—-Cbapter

24—Section 24 Computation of Time)
and no wrong has been done,” Jnd in the Exchequer Chamber, “Wnlies

~—"the question in this case depends upon what is the character of the

in this case was to a right in rem, _Thlsnghtwasnot

right”. The ifor
t from excavating, but to have his land in its nafural

to prevent the de

state. There was no ‘furis vimculum' at all until that state was distwrbed;
there was no disturbance until the damage accrued, and at the accruing of

the disturbance arose the injury, the cause of action.”

'23.11, From the above discussion it. transpires that the doubis expressed -
about the applicability of the sechon to suits -based on contracts have beea re- -

solved by the courts mostly in favour of its apphcabﬂ:ty However, in order to
obviate, further controversy, on the point, it is desirable to extend the section
expmealy to suits on contracts, |

\

23.12. In fact, while making lt clear that section 23 is comprchcnswely and -

is not confirmed to tort, etc, opportusity can also be taken of clarifying that the
section applies to all wrongs (for example breach of statute or breach of trust).!

23.13. Another pmnt on which the section seems to require verbal improye-
ment relates to the
‘injory’ is now-a-days uscd in the ;comtext of civil Hability for the wrong fevelf

“specific injury” occurring in the section. The word .

(which is a legal concept), while the word “damage” is used to indicate the -

harmful physical consequence of the injury. . The section has obviously in mind

* the consequence and from this angle “specific damage” is better than the present

Recommendation.

wording “specific injury”.

ing to libel and slander); uses the expression “specific damage”. These words

were also used in illustration (b) to sections24 of the Limitation Act of 1877, The _"

words “specific injury”, therefore, should be replaced by “specific damage™.
23.14. In the light of the above dmcussxon. we recommend that sectm 23
should be revised as under: ' .
Mﬂ soelion 23
“33, In the case of a suit for. -compensation for an act which does not

' “give rise to a cause of actiop unleéss some specific damage actually reswlts
therefrom, the period of lnmtatmn shall be computed from the.time when
the damage results.

Explanation—The provisions Qf tiis sections apply to a wrang witich
constifutes a breach ofomtm wnkara an act which carmmn‘e.ramw
indepmdem of contract.” :

A GHAPI’El 2
| SECTION - 24: (:om'rlon OF TRME

24.1. Dates or penods of time for the performance of contractual obliga- -

tions are often mentioned in instruments with reference to an Indian calendar or
some calendar other than the Gregorian. In regard to such instruments, a gene-

ral rule is enacted in section 24 of the Limdtation Act—expressed in the form of

a legal fiction. The section provides #hit all instruments shall, for the

In:fact, the Limitation Act itself (in the articles relat-

oftheAct bedeemedwbemadbmrﬁemetotheGregonancalmduh_

23.14, mfralora i i
,.mpra . v

O Brmes

woE

-
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" (Chapter 24—Section 24—Compuwiation of time~—Chapier 25-—Section 25— |
Acquisition of Edsements by Prescription)

effect, by virtue of the operation of the section, dates or pe.nocls mentioned with
reference to any other calendar are to be converted into the corresponding dates
or periods of the Gregorian calendar and the time. limis ptwscnbed by the Limi-
iation Act would be eomputed on that basis.

Thus, for the purp()ses of the Act, the parties to. evcry instrument are dee-
med to have used the terms “year” and “month™ in sense which they bear
in the Gregorian calendar’. The section is not sub)cct a different intention.-*

24.2. The law on this topic is now falrly wellgettled and the section No change
appears to need no change. needed.
Sl CHAPTER 25

. SECTION 25: ACQUISITION OF EASEMENTS BY PRESCRIPTION -

251, Tt is well-known that the running of time hag two important facets mAcqmsmon

law—the barring of a remedy and the creation or extipction of rights, The latter g by ca
.

has come to be known as “prescription”, while the former is known as. limita- twﬂ-" .
tio. . Prescription as creating certain rights (known as acquisitive preecnpuon)

. 1s dealt with in the Limitation Act in sections 25 and 26 in the context of ease-

 These two sections apply only to those arcas whoi'c the Indian Easernents
" Act, 1882 (5 of 1882) does not extend®. The réason why the Indian Stafute’
Book, in two enactments extending to two different areas, deals with the subject
of ‘easements is historical. Provisions for the-acquisition of casements by pres-
cription .on the analogy of the English Act® were intrediéed for the first time
in India in 1871 in the Limitation Act, 1871, and ‘repeated in the Limitation
. Act of 1877. [The English Act on the subject had been regarded as applicable
in the Presidency towns). Later, as a part of the plan for a civil code, the
Easements Act, 1882, was passed, but it was not applied throughout India in
" diew of ‘the reservations expressed by some of the local Governments, Hence,
- the provisions in the Limitation Act relating. to easements continued to apply
“to arcas where the Easements Act had not been applied, either initially or by
sabsequent extension, This pasition continues today. Altbugh the Law Com-
mission, in its Report on the earlier Limitation Act, recommended’ the extension
of the Easements Act, 1882 to the whole-of India (and repeal of sections 26-27,
Limitation Act, 1908) that could not be done, awing' to certain constitutional
diﬁculnes felt by the Ministry of Law®. Sections 26 apg 27 of the Act of 1908
" have been re-enacted in sections 25 and 26 of the prefsent Limitation Act. For
the purposes.of the present Report, it is unnedessary to make any detailed
cominents as to the constitutional aspect, Accoqimgly. we proceed to a con-
) sﬂemuon of the provisions contamed in the relevant: sectam

, 28.2. Section 25 deals with the acquisition nf mpunlmts by prescnpnon Section hm
Sub-section (1)} makes a two-fold provision. Thg ficke hﬂ.ﬁ deals: with access -

and use of light or air to and for any building, whichhas been peaceably-en-

joye& with the building as an easement and as of n,lm ‘without mterrupuon for

Nilkanth v. Dattatrava, (1879) LLR. 4 Bom. 103. -
5enkata Subramaniva Sastri v. Bhairgvasami, (l921¥ 53 WLI 447, N
ishnu Bhatta v. Domakka, ALR. 1958 Ker. 326. '
‘Rusgo v. Babaj, (1880} LL.R. 6 Bom. 83. .
_ SSection 29(4), Limitation Act, 1963,
. :aucrcm;lon Act, 183f2 (I]Ei?ig.) s ’
W mmission of India, 3rd Report lemltatmn para 56,
. l’St;tt-m'l'lent of Objects and Reasons annexed to the Lumtauon ll ‘l’gg; *

n
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(Chapter 25—Section 25-~Acquisition of Basements by Prescription—Chapter
26—Section 26— Reversioner-—Chapter 27— Section 27~ Extingmsbmem of
Right to Property)

20 years. At the expiry of the twenty years’ period, the right 1o euch acoess
The second hall of
the section provides that where any way or watercourse or the use of any water -

or use of light and air becomes absolute and indefeasible.

or any other easement (whether affirmstive or negative) has been peaceably &nd
already enjoyed by any person claiming title thereto as an easememt and as of
tight without interruption and for twenfy years, the right of such way, water-
course, nse of water or easement becomes absolute and indefeasable.

Sub-section (2) of section 25, in substance,
twenty years should be a period ending within two years next before the insti-

tution of the suit wherein the claim to such period relates is contested. By. sub»

requires that the period of 3

section (3). where the property over which a right is claimed under sub-section =

(1} belongs to Government, the period must be thirty years.

“interruption” for the purposes of the sectton is explamcd by the Explanation
to the section.,

‘The meaning of -

25.3. No change ‘is needed in section 25. Section 26 is dealt w1th m ﬂ:e

next Chapter.
.CHAPTER 26
SECTION 26 : REV‘ERS!ONER

261. Continuing the subject of ensqments in section 25 dealt with section

.26p1=owdesthatmoompuungtheperiodoftwentyyemmmuonedmsm

25, iftheservanttenanthasbeenheldbyvﬁ'tue ofanyhfemterestoranyother

(limited) interest for a term exceeding thibe years, the time of enjoyment of sych.

casement during the continuance of such life interest or Limited interest shell be
excluded in computing the period of twenty years, in case the claim to the ease-
ment is, within three years next after the determination of such interest or term,

resisted by the person entitled, on such determination, to the deminant tcneqﬁﬂt._' ‘

The object of this section is to pmclude any easement from arising. w&ele\
the servient tenement is enjoyed or held for a limited penod——obhomly becawe
a person having a limiited interest may not have any enthusiasm in opposing m'
rcslstmg any enjoyment that might ultimgicly ripen into an easement,

262. No change is needed in the Seation.

' CHAHBR 27

SECTION 27 : EXTINGW OF RIGHT TOPROPERTY 7

27.1. In the oontgxt of prcscnptlon. the more 1mpottant provision is to . he_-
found in section 27, which may bd duac;:bql as the shortest but the most: #m-

portant section of the Act. In terms, it deald with the extinction of rights—ex-
tinctive prescription—but, in effect, ‘it amounts to the creation of & correspond-
ing right, which in practice, has eome to be known as title by adverse posscs-
ston. The section reads as tinder

“27. At the determmanon ot the period hereby limited to any pexson

for institwting a suit for possessmn of any property, his ngﬁt to such pro- :

perty shall be extinguished.”

1
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(Chapter 27— Section 27— Extinguishment of Rigo! to Property.
Chapter 28—Seciion 28— Amendment of Certain Acts
Chapter 29— Sections 29 to 32-—Savings, Transitional Provisions and Repeal.)

27.2. The theoretica} as well as practical imporance of the extinction and Other points
aoqmtxon of title to property by prescription js, by now, well understood and mtf:;n %‘g
it is bardly necessary to spend much time over the subject. While the principle
enacted in the section is confined to property which it is songht to possess, at
the same time, -it applies to property to all kinds—movable and immovable, in-
cluding a hereditary office. Again, while the section, as already stated above,
purports only to deal with the extinction of rights, it is well established that ac-
tuai ownership of the property is also acquired by another person who was in
adverse possesgion of the property for the period specified in the section. In

- other words, a good title is also conferred upon t],te person in possession de

facto.!
27.3. On a consideration of the case.law in question, no change appears to No change
be needed in section 27, needed.
. ' CHAPTER 28

SECTION 28 : AMENDMENT OF CERTAIN ACTS

L

28.1. Section 28 makes two amendments in other laws by directing that—- Section 28—
Amendment of -

(i) in séction 15 of the Tndian Easements Act, 1882, for the words “smtvﬂ‘; Ea’hm“
years”, the words “thirty years™ shall be subsiituted; and _ Ciwil Procedure

Code.
(ii) in the Code of Civil Procedure, 1908, section 48 shall be omitted.

The first amendment is in harmony with thé policy of the law to substitute
thirty years for sixty years in regard to claims against the Government. The
second amendment is Consequentizl on the decision to simplify and reform the
law relating to llme limits for the execution of decrees.

28.2. As the section has created no serigus prob]cm. no change is needed. No change

needed,
CHAPTER 29

SECTIONS 2% to 32 : SAVINGS, TRA‘QS]'I'_IONAI. PROVISIONS AND
' REPEAL '

L lmmdudm'y

29.1, Jt remeins now to consider (so far as the body df the Act is con- Section 29—
cerned), the provisions of the Act in the nature of savings, transitional pmvls:onsﬁeneral
amd repeal. Of these, the most important is section 29, comsisting of four sub- Scheme.
sections. Sub-section (I) provides that nothing in this Act shall affect section 25
of the Indian Contract Act, 1872. It may be récalled that by virtue of section
25(3) of the Contract Act, 2 time barred dcbt may, by means of a fresh promise
satisfying the formalities required by that section, be revived even though there
is-po consideration for the promise. It should, hm_vever, be noted that a right
other- than a right to debt does not fali within the purview of that section of the

: 'Contmct Act. Thus, a right to property or to a legacy or to damages does not
~ falt within it.

1Ganga Gobind Mandal v. The Calfector of the Twemy-fom-?ergunmhs. {1867 11
Moo LA, 345, 360;
Amirunnisa Begum v, Umar Khan, (1872) 8 Beng. L R, 540;-
3 Gogsain Dass Chunder v. Issur Chunder Nath, (18‘78) l.LlLéCal 224.
. Radhabai v. Ananttao, (1825) LLR.. % Bom. 198, 22

12-14 M of LIRCA/ND/83
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(Chapter 29— Sections 29 to 32—Savings, Transitional Provisions and Repeal.)

Section 29(2) of the Limitation Act deals with those special or local laws
which prescribe a period of Lmitation for any suit, appeal or application, The
sub-sectio consists of two parts. Aooordmg to the first half, where a spec1al or
focal law prescribes a period different from that prescribed in the Limitation
Act, then section 3 of the Limitation Act will apply as if that period had been
set out in'the Schedule to the Limitation Act. In other words, the suit, appeal
or application” to which the special or local law applies must. under section 3,
be dismissed if it is instituted or made after the expiry of that particular period.
The second half of section 29¢2) provides that the provisions contained in sec- .
tions 4 to 24 apply only in so far as, and to the extent to which, they are not ex- -
pressly excluded by such special or local law. Although apparently simple, sub
section .(2) has given rise to ‘a number of questions of interpretation and apphi-
cation, some of which will be referred to in due course.!

Sub-section (3) of section 29 reads as under:

“(3) Save as otherwise provided in any law for the time being in forcs
with respect to marriage and divorce, nothing in this Act shall apply to any
suit or othér proceeding under any such law.”

This - sub-section has also created certain problems in regard to suits for.
dower, which will be mentioned in due course.

Fina]ly,'sub-section {4) of section-29 ‘provides thaf in the provisions of the
Act relating to easements do not apply to cases arising in the territories to
which the Indian Easements Act. 1882, for the time being extends.

. : 1L Specist and Local Laws

29.2. With reference to the savings effected as regards special and local
laws, the Law Commission in its Report on the Act of 1908, while dealing with
section 29 of the Limitation Act, 1908 (correspondmg to present sectlon 29), ob-
served® as under:— _ .

“The combined operation of sub-clauses (a) angd (b) of sub-section (2)
is that so far as special and local laws are concerned. only sections 4, 9 to
. 18 and 22 of the Act apply, and that too subject to such modifications as
may be prescribed, We consider that there is no need for this restriction and
that the principles contained in sections 4 to 25 should be made applicable
to all special and focal laws, leaving it open to the legislature fo exclude the .
application of any or all of these sections, in any given case.”

+

Implementing this recommendation. sechon 29(2) as re-enacted in the pre- i

sent Act, reads as under :—

“(2) Where an special or local law preseribed for any suit, appeal or
application a period of limitation different from the period prescribed by the
Schedule, the provisions of section 3 shall apply as if such period were the
period prescribed by the Schedule and for the purpose of determining any
period of limitation prescribed for any suit, appeal or apphcatton by any spe- -
cial or local law, the provisions contained in sections 4 to 24 (inclusive) shall
apply only in so far as, and to the extent to which, they are not expressly & |
excluded by such special or local law.”

Parz 292, et seq, infra.

w Commission of lnd:a, 3rd Report (leuanon Act 1908), page 24, para $9 and
pﬂges 82-83 section 25(2). _

t
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29.3. Several decisions of thc Supreme Court ' have made it clear that
a “special law” is a law relating to a particular area or territory.

29.4. The Supreme Court has also noticed* the. important departure made
by Limitation Act, 1963 (from the Act of 1908) in so far as the provisions con-
tained in section 29, sub-section (2) are concerned. The Court concluded that
since, under the new Limitation Act, section S is’ specifically made applicable

_ by section 29(2), it can be availed of for the purpose of extending the period of
limitation prescribed by a specia! or local law, i the applicant can show that he
had sufficient cause for not presenting the application within the period of limi-
tation. The court took notice of the fact that a time limit of 60 days was laid

~ down by section 417(4) of the Code of Criminal Procedure 1898, which'was a
- “special” law of limitation. But the mere fact that the special law has, by peremp-

tory and imperative language, prescribed a period of limitation in section 417(4)

was held as not a sufficient ground to displace the applicability of section 5.

295. In view of the above anthoritative pronouncement, there appears to
be 1? need to define the expression “special law” and ‘local law’ as occurring in
the :

mmitation Act.

29.6. The expression “cxpressly ¢xcluded” by such special or local law, as
* occurring in ‘section 29(2) also, came up for consideration before the Supreme
Court® in a case dealing with section 81 of the Representation of the Peoples
Act 1951. The Supreme Court overruled an earlier view about the interpretation
of this expression as occurring in section 29(2Xa) of the Limitation Act, 1908—
a view to the effect that the exclusion must be by express words i.ec., by express’
reference to the ‘sections of the Limitation Act. The Supreme Court held that
what had to be seen was whether-the scheme of the special law and the nature
of the remedy provided. therein “are such that the Legistature intended it to be
a complete code by itself which alone should govern the several matters provided
by it.” “If, on an examination of the relevant provisions. it is clear that the pro-
visions of the Limitation Act arc necessarily cxcluded, then the benefits conferred
therein cannot be called in- aid to suppl t the provisions of the Act.” The
Supreme Court further held that even in a ei‘;se where the special law does not
“exclude ‘the provisions of sections 4 to 24 of the Limitation Act by an express
reference, “it would nonetheless be open to the Court to examine whether and to
what extent the nature of thosc provisions or the mature of the subject-matter and
the scheme of the special law exclude their operation.”

29.7. In view of the pronuncement of tbe Supreme Court mentioned above,
Courts enter upon a comparative study of the scheme of the special or local law
* and the Limitation Act, 1963. with a view to finding out whether an exclusion is
suggested, even though the exclusion does not appear in so many words in the text
of the special or local law. :

29;8. F'dr example, a Full Bench of the Madhya Pradesh High Court® has
applied section 5 of the Limitation Act to an objection petition filed under sec-
tion 11(3) of the Madhya Pradesh Ceiling on Agricultural Holc!ings' Act, 1960,

tKaushalva Rani v. Gopal Singh, A LR, 1964 S.C. 480,
SMangu Ram v. Mum"zfpa! Corporasion of Delhi, ALR. 1976 S.C. 105.
31, A. De .Piedade v. A. V, D¢ Fonseca. ALR. 1979 S.C. 984
Maongie Ram v, Delld Municipality, ATR. 1976 8.C. 105,

" SHnkumdev v. Lalir Narain, A LR. 1974 8.C. 430,
Vijay Singh v. Competent Awthority., A LR. 1978 M.P. 72

“Special” and ‘
“]QC?]” Iaw‘
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with a terse observation: —

“The provisions contained in the Ceiling Act do not specificaily éx-
clude the application of section 5 of the Limitation Act. Consequently, it can-
not be doubted that to an ohjection application’ as provided for in sub-sec.

tion (3) of section 11 of the Ceiling Act, section 5 of the Limitation Act will-
be applicable,” .

29.9. The Caleutta High Court has held® that the appellate Cooperative
Tribunal, established by the Bengal Cooperative Societics Act, 1940, would be

governed by the provisions of the Limitation Act which are applicable to “courts” . -

and accordingly section 29(2) of the Act would also be applicable. A certified

copy is not required to be filled along with the appeal, but even then the Court

came to the conclusion that the provisions of section 12(2) of the Limitation
Act, 1963 [regarding vxcluding the period for ebtaining copy of the award] would
be applicable, because an aggricved persen cannot make up his mind whether to
file an appeal or not unless he reads the reasons given by the lower court.

29.10. From the abowve discussion, it appears that the expression “expressiy
excluded” occurring in'sub-section (2) of section 29 has been construed liberally
in determining the question whether sections 4 to 24 are available to proceedings
under special or local laws. It may We difficult to devisc a verbal formula that
will cover the variety of situations, and we do not, in the present state’ of ﬂl.c
case-law, propose to make any verbal change.

1L Local laws—The problem of Poxtuguese and French aws.

29.11. As to the savings effected for “local laws”, two cases decided by the
Court of the Judicial Commissioner and the Madras High Court rcgarding Goa

and Pondicherry respectwely have brought to surfacc the anomalous situation
prevmhng in these two former foreign enclaves.

29.12. In a Goa case’, it was held that artzcles 529 and 535 of the Portu-
guese Civil Code are “special or local law” within the meaning of section 29(2)
of the Limitation Act.*1963. and dgi not, on the coming into force of the Limita-
tion Act 1963, in the Union Tergiory of Diu, Daman Goa. stand repealed by
the corresponding articles 74, 31 %hd 65 of the Schedule to the Limitation Act,
1863. A reading of the judgment shows that the articles of the Portuguese Civil
Caode in question are more liberal to the plaintiff than the corresponding psovi-
sions of the Act of 1963. So vast was the disparity between these two provisions
as regards the prescribed limitation periods that the Counsel for the defendant
went to the extent of arguing that articles 529 and 535 of the Portuguese Civil
Code (which prescribed a period of 30 years) were demonstrably discriminatory
and irrational in natuce. The argument was dismissed, but the ruling accentuates
the fact that a system substantially different from the Indian Act has been re-
garded as continuing in force in the Uniont Territory of Goa.

29,13, The Madras Righ Court (which has jurisdiction over the former
French Possession of Pondicherry) has also held in the same refrain® that arti-
cles of Limitation laid down in the French Civil Code answered the description
of “local law” in section 29(2) of the Limitation Act, 1963. The French Civil
Code was a “local” law because it applied, and was inforce, in the former French
establishments of Pondicherry. 1t was aot in force anywhere else in India. After

\Nirmad Kumar v, Panibati Co-op. Bank, ALR. 1977 Calentta 246,
J. A Da P. Burreto v. A. V. De Fonseca, ALK, 1989 Goa (24,
Whockalinga Mudalier v, Nanwivanna Pillai, (I9‘-?§) 2M.LI 544,
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the de jure merger of Pondicherry in the Indian Union on 16th August, 1962, all
the laws formerly in force in that territory were continued, by force of section
4(1) of the Pondicherry (Administration) Act, 1962. This meant that the laws
so preserved continued to remain “local laws”. The law of limitation continued
in the French Civil Code had thus to be regarded as “local law”, because that
was its character at the time when Parliament passed the Limitation Act, 1963.

29.14. The French Civil Code sharcs the commeon trait of liberality to the ong periods -
plaintiff with the Portuguese Civil Codc prescribing a period of 30 years for of limitation.
_ all rights of action whether in rem or in personan. The arguments advanced—
- albeit without-success—before the Judicial Commissioner of Goa about the
discriminatory nature of the Portuguese Civil Code, vis-a-vis the [ndian Limita-
-tion Act acquired an added refinement here. The Frenck Civil Code not only
= prescribed a 30 years limit for actions in rem or in personam (on the pattcrn
of the Portuguesc Civil Codc), but also distinguished betwcen actions for the
price of goods seld to private persons and those where -the purchascrs were
merchants. In the former case, a very short period of onc year has been pres-
cribed !

¥ . 4
i .

29.15. The complexity of the probiem can be gauged [rom the Fact that yngerstanding
even the plaintiff did .not seek to support his- case by pleading the continuance of the
of the French Code as regards limitation when he filed the suit on 23rd June, ?:;f;,’:.ﬂ'ify_

-1971 in the Court of the principal District Munsiff Pondicherry. It was for the
first time in the appeal before the Principal District Judge, Pondicherry that a
submission was made that the question of limitation must be considered under
the French Civil Code, and not under the Limitation Act of 1963. Even at
this stage, no attempt was made by the plaintiff to wriggie out of the short period
of limitation prescribed by article 2272 of the French Civil Code by pleading
that the goods for which the action is bascd werc sold to a merchant. There
is, thus, ample justification for concluding that the§ mercantile community is

" assuming that the Limitation Act 1963 is now in Torce in Pondicherry.

.29.16, While interpreting section 29(2) of the Limitation Act 1963, the

- Madras High Court has observed that the sum total of the consequences of

section 29(2) is to “preserve unity in diversity in our laws of limitation”. The

~ sentiments expressed and the ideals aimed at cannot be faulted, but it will have

to be scen whether such a diversity i$ in keeping with the smooth functioning

of the legal system and with the iniention of Parliament and the social and
political ethos of our country. :

29.17. No one would have a quarrcl with the anxiety of all concerned for g pinn 29

" preserving the special characteristics and attributes of the system of adminis- Recommendation '

« tration of justice in these erstwhile foreign enclaves. With that end in view,:i‘}"l,o' ﬂ"'u““"&se

a continuity with the past has been maintained in some areas. However, as laws relating
regards limitation, the mental orientations of the business community of Pondi- 1o timitation.
cherry towards the Indian laws as reflected in the judgment of - Chockalinga
Mudaliar's case’ persuades us to recommend to the Central Government that
the provisions in the erstwhile French and Portuguese Civil Codes governing
limitation in force in the Union Territories of Pondicherry and Goa respectively,

'should be expressly repealed, aftcr ensuring that no legal hiatus is created by

" such a repeal’. :

TArticle 2272, French Civil Code (fomm_stcd wilh Arlicle 2262 of the same Code, o
. For implementation in conneclion with French and Portuguese Laws relating lo limi-
1ation. ) i
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29.18. 1t may be mentoned n this  comext Liar  the questivg’ - wiether
e provisivns of the Portuguese Civil Procedure Code as 10 jumtsuon stk

"osurvive m the Union Territory of Gou, Duman and Diu came up odeivic the

supreme ‘Court, where the point at issuc was whether the appeal in question
was governed by the Portugucse Code by article 116 of the Limudation Act,
1963. It it was the former, the appeal was out of time. i it was tie latter,
the appeal was im time. The court of Judicial Commissioner. Goa had held
{in the casc under appeal) that the Portuguese Civil Frocedure Codé was still
applicable and that section 32 of the Limitation Act, 1963 had repealed -only
the Indian Limitation Act of 1908 and not the Porluguesc. Code. Moreover,
section 29(2) of the Act of 1963 saved a “local” law and hence the provisions
contained "in the Protuguese Civil Procedure Code stili applied, so tipt the
appeal was out of time, However, on appeal to ihe Suprémc Court, the Supi'euje
Court, after posing the guestion, considered ji unnecessary to decide i, since
it ‘held that in the circumsiances of the case, the delay (i any) should be
vondoned. It is sufficicnt to quote the following passage from the last pata-
graph of the judgment of the Supreme Court: -

- "However, the other preliminary objection upheld by ithe learned

. Additional Judicial Commissioner is more imporiant and the question that

really arises for our comsideration is, what was the law of limitation appli-

cable in the Union Territories of Goa, Daman and Diu to proceedings
launched therein prior to and pending at the date of liberation?

“In other words, whether the period of limitation for .the appeal in
question was the one prescribed by the Portuguese Code or by Article 116
of the Limitation Act 1963? It was not disputed that if it was the formers,
the appeal was out of time and if it was the latter, the appeal was well
within time. It is really unnecessary for us to decide this question in view
of the application for condonation of delay for filing the said appeal in
the Judicial Commissioner’s Court at Goa, that has been made by the
appeliants before us which we are inclined 10 grant. s cannor be pdinsaid
that the aforesaid question of Lmitation is a complex ome and not free
from’ doubt? and it in such a situation the appilants, bona fide believe

.ing that the appeal could be filed within 90 days as provided by article 116
of the Limitation Act 1963, filed their appeal within that period, it would
be a clear case of sufficient cause which could be said to have prevented
them from filing the appeat within the- time prescribed by "the Portuguese
Code. Where two views are equally possible on this complex question
and where a party, being guided by ome of such views, adopts a course
consistent with that view, it would equally be a case of ‘just impediment’
within the. meaning of article 145 of the Portuguese Code, which could
be said to have prevented the party from filing the appeal within limita
tion prescribed by the Portuguese Code.” :

The abo& passage indicates that the position as regards the limitation law
in force in the area in question s still uncertain.

IV. Local Laws
The Travancore Limitation Act

29.19. - Another qucslion of a similar character pertains to the Travancore -
Act. The areas at present’ comprising the Kanvakumari District and Shen-

Waria, Christine v, Maria Zurng, AR, 1979 S.C. 1352, 1354, 1355, para 3-5;
“Emppasis added.

»
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i
cottah Taluk of Tirunelveli District of Tamil Nadu and the southern portion

o

created certain difficulties in the matter of computation of limitation in situa- A’ﬁt

of Kerala together formed erstwhile the Travancore State ‘where the Travan-

core Limitation Act (IV of 1100 N.E.) was in force. Section 20(1) of the Act
read:

“If before the expiration of the period prescribed for redemption of a
mortgage, the morigagee accepls from the' mortgagor a puravaippu or
purakkadam deed creating a further charge on the mortgaged property
-and duly registered, the prescribed period of limitation shall be comput-
ed from the date of such puravaippu or purakkadam deed.”

The Part. B States {Laws) Act, 1951 extended the Indian Limitation Act,
1908 (which was the Central Act then extent) to the erstwhile Travancore-
Cochin State, with effect from 1st April, 1951, with the result that the above
provisions of the Travancore Limitation Act were repealed.

29.20. Two judgments of the Madras High Court however, appear to have Case Law on

tions envisaged! by section 20(1) of the Travancore Act, which relates to prra-

vaippu or purakkadam deeds (deeds of further charge). A provision similar to
this was not found in the Indian Limitation Act 1908, and does not appear in
the Act of 1963. Briefly, this section provides that if, before the expiration of

-the period prescribed for redemption, the mortgagee accepts a deed of further
charge; then a fresh period starts running.

~ 29.21, The first judgment® on the subject {delivered by Mohan J.) held that

. & morigagor ought to consolidate both the mortgages and a piecemeal redemp-

tion was impossible. Mohan J. held that in spite of the repeal of Travancore
Limitation Act, the suils are not barred by limitation and the period had to

“be counted from the purakkadam deed (deed of further charge).

29.22. A somewhat contrary view' was expressed by the same High Court
(in a judgment by Varadarajan J.) holding that puravaippu or purakkadam

cannot be used to get fresh period of limitation after the extension of the Indian

Limitation Act. 1908 ta Travancore-Cochin and ‘that the doctrine of consolida-
tion cannot be applied at all. The earlier Madras ruling does not appear to
have been cited before him.

29.23. As the period of limitation under the Travancore Act was 50 years, C°

suits based oh puravaippu or purakkodam can tOChmcaHy continue tll first Ac
April, 2001 AD." No doubt. in all probability, in view of the State laws. re-
" garding the liguidation' of rural indebtedness, the incidence of such suits would
“be negligible. Al the sdme, we have made a brief note of this matter and trust

that the State Governments of Tamil Nadu and Kerala would examine the
points_ raised in the judgment, with a view to ensuring that no hardship is caused

- by such an extended period of limitation* -

3ection 20, Travancore Limitation Act {IV of 1100 .M,E,}.
Thomas v. Victor, ALR. 1976 Madras 273: (1976) 2 M.L.T. £
SPargmeswaran Thampy v. Kanakama Thankach (1977} 90 L.W. 258 quoted by P.

Mohana Chandran, Advocle. Kuzhithnrai “Limilation when mortgagee gels puravaippu or
purakkadam from mortgagors” {1977) 2 M. Ll 78,

*FPar .consideration in connection with the Travancare leitallpn Act by Statc Govern-

mts of Yamil Nadu and Kerala:

"}
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V. Section 29(3)—Position regarding suit for dower

29.24. At this stage, it is necessary to refer to the part of section 29(3),
which excludes the appligability of the Limitation Act in regard to “a suit
proceeding under any law for the time being in force relating to marriage and
divorce.” In view of an Allahabad ruling' on this sub-section, an amendment
of section 29(3) seems to be needed. According to the Allahabad ruling, the
Limitation Act, 1963, does not apply to a-claim for dower made by a Muslim
woman under the Muslim law of marriage and divorce, and is, by section 29(3).
excluded from the purview of the Limitation Act.” The reasoning underlying
the judgment, is as under. In the Indian Limitation Act, 1908, the exception
was only in respect of proceedings under the Indian Divorce Act. and there.
were specific articles 103-104 which prescribed the limitation period for a suit
for dower, 1In the present Act, there are {the High Court has observed} no
corresponding articles prescribing the period of limitation for a suit for dower.
According to the Allahabad ruling, in view of the express provisions of section
29(3), nothing in the Limitation Act can bar the suit for dower.

29.25. This ruling raises an important point that needs clarification. So
far as we could ascertain, it was not the intention of the Legislature that the
Limitation: Act 1963, should not apply to claims for dower. The exclusion !
clause in section 29(3) is not really intended to exclude such claims from the ..
purview of the Act. Tis object is to exclude matrimonial litigation proper comr-
menced under some statute, i.e. statutory proceedings for divorce, judicial sepa-
ration and the like, which themselves terminate or suspend the legal bond of
marriage. The reason for not making the Limitation Act applicable to matri-
monial causes was presumably that these statutes themselves have their own
in-built doctrines such as condonation, laches, and the like, which can be taken
imo account by the court. Subject to these doctrines. the court has a discre- -
tion as to the grant of matrimonial relief, in the exercise of which it can take
into account the conduct of the parties, the interests of the children and other
relevant factors. These considerations have no application, however, to a
Muslim wife’s claim for dower, which is a purely monetary claim that can be
decided on fairly precise rules. [It, therefore, stands on a different footing from,
say, a petition for divorce or judicial separation is regard to which (as stated
above) special considerations of laches, discretion and the like apply.

29.26. We need not, pause to discuss .if the Allahabad ruling mentioned
above is correct, on the present wording of section 2%3). But obviously the
position resulting therefrom needs to be et right. The point being one of re-
curring frequency, some step nceds to be taken to ensure that a claim for dower
does not remain totally outside the Act.

'29.27. A-few words appear to be needed about the changed wording in
the present Act {in contrast with the earlier Act).- The difficulty seems to have
been created because the Act goes beyond what the Law Commission recom-
mended. Section 29(3) of the Act of 1908 made the Act inapplicable to suits
under the Tndian Divorce Act, 1869. Commenting on this. the Law Commis-
sion, in its earlier Report. observed as under®:—

“There are other Acts like the Parsi Marriage Act and the Special Marriagé-
Act dealing with marriage and divorce. The reason for excluding proceed-
_ings under the Divorce Act, 1869, are equally applicable 1o proceedings

VAhmadi Bibi v. Muhamed Maboob, ALR, 19719 Al. 374 .(Deoki Nandan, 1),
. N aw Commission of India, 3rd Report (Limitation Act, 1908), page 24, para 60.
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under these other Acts. We recommend ‘that the sub-section may be am-
plified to include all Acts relating to matrimonial causes. The Acts to be
included may be specified when drafting the amendment 1o the section.”

29.28. The draft provision suggested in the Report of the Law Comm:ss:on
“to give shapc to its recommendation as regards the relevant part of cctlon 29
of the Act of 1908 was as under*:—

“25. Savings.—(1) Nothing in this Act—

@ ......... e

(b) shall apply to proceedings under any law for the time being
in force relating to mamage and divorce (Acfs to be specified
in the Bill."

Thus, the Commission’s proposal (i) was confined to Acts and (ii) further
was confined to Acts 1o be specified. However, the section as enacted, provides
as under® : —

“(3) Save as otherwise provided in aliy law for the time being in force
to marriage and divorce, nothing in this Act shall apply to any suit or other
. proceeding under any such law.” '

2929, The section, as enacted, does not specify the enactments which are
to be excluded. Presumably, it was thought that it would be too cumbersome
to enumerate the various enactments—there were at least six Central Acts om
the subject and there might be State or Provincial Acts, mc]udmg even some
enactments of princely States?® -

N .

29.30. Incidentally, it may be useful to mention here that the Law Com- Residuary

mission (in the earlier Report) contemplated that, suits for dower would fall ¥ article.
", under the residuary article. [ie. articlé 38 as proposed in the 3rd Report to

replace article 120 of the Act of 1908 correspondmg to article 113 of the pre-
sent Act]. The Report observed®:—

IRITUTITP Articles 103 and 104 which relate to suit for dower might
be left to be governed by the re.s‘:duary article. All these articles may there-
fore be deleted.”

2931, The Law Commission did not contemplate that a suit for dower
should be totally outside t.he purview of the Limitation Act.

29.32. Now that the point has arisen, it seems proper to revise section 29(3), Recommendation.
so as to define its scope more precisely than at present. We recommend that
_the following possible redraft should be considered: —

“29(3). Save as otherwise provided. in any enactment for the time being
in force providing for the dissolution of a marriage by a decree of divorce,
_or for the grant of other matrimonial relief, nothing in this Act shall apply
- fo any snit or other proceeding under any such enactment.”

Law Commission of India, 3rd Report, (Limitation Act, 1908), page 82, clause 25

{IX

%edlon 291), Limitation Act, 1963,

3Cf. Maniben v. Ramanbhai, (1979) 20 Guj. LR. 924, (Baroda Hindu N:bandh Act,’
1937, section 152).

iLaw Commission of India, 3rd Report (Limitation Act, 1963), page 60, para 157, See
also ibid, page 87, article 38. .
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“As to French and Portuguese laws, see abow:e.‘ As to Travancore Act also,

see above.*
Wi?gbigr‘ ™ 20.33. Section 30 makes transitional provisions for cases where the period
provisions. - of limitation prescribed by the present Act is shorter than that prescribed by
‘ the earlier Act of 1908, which stands -Tepealed by the present Act. The section
needs no change. ) _‘ S -
Section 31— 2934, Section 31 makes certain provisions for proceedings for which the

Pending suits. - period of limitation prescribed by the earlier Act has already expired, and also.
for proceedings pending at the commencement of the present Act. The section

. needs no change. -
Section 32— 29.35. Section 32 repeals the Act of 1908, and needs no change.
Repeal.
CHAPTER 30
LIMITATION AND THE AMENDMENT OF PLEADINGS
1. Position” in India
m ' 30.1, 1t is proposed in this Chapter to deal with the subject of amendment
pler. of pleadings in so far as it is relevant to the question of limitation,
* : .
81:‘(;,“‘ 17, . 302. The most important provision on the subject is in the Code of Civil

Procedure, 0.6, R. 17. That rule, being intended primarily to confer a general
power on the court to allow amendment of the pleadings (in the interests of
justice), naturally does not deal in detail with the ramification of the exercise
of that power in the varieties of situations that occur in life. It does not, for
that reason, deal with the question in what circumstances the power may be
exercised.

Amendment by adding a party is primarily taken care of by a specific pro-
vision in the Limitation Act’

m Council - 303. The leading case in India on the subject of amendment of pleadings
is a Privy Council one! The plaintiff’s object in that suit was/fo exercise his
right of pre-emption, but, while drafting the plaint the plaintiff fwho had asked
for declaration of pre-emption rights) forgot to include a ‘prayer for possession
of the property. Later, he sought to amend the plaint to include the prayer
‘for possession. Allowing the amendment, and dealing with the aspect of limi-
{ation, the Privy Council observed: —

“That there was full power to make the amendment cannot be dis- .
puted, and though such a power should -pot as a rule be exercised where
its effect is to take away from a defendant a legal right which has accrued
to him by lapse of time, yet there are cases (sce for example, Mohummed
Zahoor Ali Khan v. Mussumut Thakooranee Rutta Koer, (1867T) 11 MLLA.
468 (P.C.), where such considerations are outweighed by the special cir-
cumstances of the case.

“If this be so. all that happened. was that the plaintiffs, through some
clumsy blundering, attempted to assert rights that thev undoubtedly pos-
sessed under the statute in a form which the statute did not permit. But if -

Para.29.17, supra.

3Para 29.23, supra. :

SSection 21, Limitation Act, 1963; Chapter 21, supra.

Charan Das v. Amir. Khan, A.LR. 1921 Privg Council 50, 51, 52.

b
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once it be accepted that they were atterapting to establish those rights, there
is no sufficient reason shown for disturbing the judgment of the Judicial
Commissioner, who thinks they should be at liberty to express their inten-
tion in a plainer and less ambiguous manner.”

30.4. The carlicr case' cited by the Privy Council arose out of a suit to
recover a stated sum due on a bond alleged to have been executed by Mussumat
Thakooranee Rutta Koer. Altcr the institution of the suit some more defendants
were added on the allegation that they had combined with the obligor and had

“colorably™ procured her estate to be trapsferred to them in order to deprive
the plaintiff of his remedy against the property. The main defence was that
on the date of the execution of the bond in question, the property of Mussumat
‘Thakooranee Rutta Koer was in charge of the Court of wards and hence the
. Thakooranee was not competent to incur any debt.

The Privy Council found that as the bond was w simple money bond to
which the other defendants were not partics and as the bond did not purport
1o be a mortgage, no case was made out against the other def¢ndants. But, as
regards the obligor, i.e. Mussumat Thakooranee Rutta Koer, the Privy Council
did not agree with the findings that she was incompetent to incur a debt. How_f-
ever, they were averse to pronouncing in favour of the appellant without an
amendment of the pleadmgs and a full trial. The Privy Council observed as
. under:—

“Though this Committee is always disposed to giJve a liberal construe-
tion to pleadings in the Indian courts, so as to allow every question falrly
arising on the case made by the pleadings-to be raised and discussed in
the suit, yet this liberality of coustruction must have some limit. A plain-
Gff ‘cannot be entitfed to relief upon. facts or documemts not stated or

. referred to by him in his pleadings............ They have, however, felt some

doubt as to the Order which it will be thei¢ duty to recommend Her Maj-
esty to make on this appeal. They have already intimated that the appeal

" must be dismissed against all the Respondents except Ruita Koes; and
they have felt some doubt whether, inasmuch as the suit was wholly mis-
conceived, the proper course was not to dismiss this appeal altogether,
without prejudice to the rights of the appellant to bring a new suit against
Rutta Koer upon this Bond, treating it as a mere money Bond. Considering,
however, that such a suit would probably be met by a plea of the Act of
Limitation; rhat in the circumstances of this case such a defence would be
inequitable; and that, the Respondent not having appeared, their Lord-
ships are not in a condition to ‘put her on terms as to her defence to a
fresh suit; they have come to the conclusion that the fairer course is to do
what the judgze of the Court of First Instance might, under the Code of
Procedure, have done at an -earlier stage of the course,—namely, allow the
appellant to amend’ his plaint so as to make it 2 plaint against Rutta Koer
alone for the recovery of money due op a Bond.”

-

30.5. Even in the later case’ the Privy Council cautioned that such a power  Power to

should not, as a rule, be exercised where its effect is to take away from a defen-

vance the

interest of

dant a legal right which had accrued to him by lapse of time. These general justice.

observations have also been repeated by the Supreme Courtt—

‘4 WMohummud Zehoor AIi Khan, v. Mussumnat Thakooranee Rutta Koer, (1862) 11 M.LA.
8

C.).
TThis looks like an American spelling but has been taken verbatim from the Repott.
*Charan Das v. Amir Khan, A R..1921 P.C. §
‘Gangn ‘Bai v. Vf;ay Kumar, ALLR. 1974 8.C. 1126

_ st
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“The power to allow an amendment is un-doubtedly wide and may at
any stage be appropriately exercised in the interest of justice, the law of
limitation notwithstanding., But the exercise of such far-reaching discre.
tionary powers is governed by judicial considerations and wider the discre-

tion, greater ought to be the care and circumspection on the part of the
court.” '

30.6. At the same time, un overbroad argument that no matter whether a
right to property has been extinguished under statute, an amendment of the

pleadings should be allowed, was rejected by the Supreme Court in the very

case cited above, Nevertheless, it continues to be pressed now and then, with a -

gloss. So was it done in an Allahabad case, in which the question was whether
the execution application could be amended even after the expiry of the period

of limitation. The application was filed by a person other than the decree .

holder and the amendment wag disal]oweq,

30.7. On the other hand, in Madhya Pradesh case reliance was placed
on the observations of the Supreme Court® in Leach & Co. Lid. v. Jardine
Skinner & Co. and an amendment was allowed at the second appellate stage,
in a suit for partition and separate ppssession of property, to implead a person

for the first time. The court observed: —

“Even assuming that the amendment might be barred by time, this
would eminently be a case to allow time barred amendment.”

30.8.'111 this case the Supreme Court had allowed the plaintiff to raise an
alternative claim for damages for breach of contract for non-delivery of goods

when ordinarily the suit was for demages for conversion of goods as an action

in trover, The Court found that all the allegations whicl are necessary for sise
taining a clainr for damages for breach of comtract were dready in the plaint
and all that was lacking was only the allegation that the plaintiffs wete in the
alternative entitled to claim damages.

. 368. In this context the Supreme Court referred to the leading case of
Charan Das® and observed: —

“It is no doubt true that Courts would, as a rule, decline to allow
- amendments, if a fresh suit on the amended claim would be barred by
~ limitation on the date of the application. But that is a factor 1o be taken

iato account in exercise of the discretion as to whether amendment should -

be ordered, and does not affect the power of the court to order it, if that
is required in the interests of justice.” : :

~ Such verbal amendment has always been allowed by courts.? ’

30.18. Where the plaintiff in a suit for recovery of money which was insti-
tuted on the basis of a chit acknowledging receipt of money borrowed and also
a promissory note executed on ‘the same day,
introducing a relief on the basis of the'promisory note alone, such an amendment
which was based entirely on facts stated .jn the original plaint itself, could be
permitted despite the fact that the suit would have been time barred had it been

Kishare Joo v. Guman Behari Jfoo Deo, ALR. 1973 Allahabad 1|,
2Anandibai v. Sundarbai, ALR. 1965 M.P. 85, 88.

Leach & Co. Lid. v. Jardine Skinner & Co, A.LR. 1957 S.C. 357,
‘Charan Das v. Amir Khan, A LR. 1921 P.C. 50 5

"Leach & Co. Ltd. v. Jardine Skinner & Co, ALR. 1957 S.C. 357, 362,

s

-

sought. to amend the plamt by
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instituted on the date when the amendment was sought for.! But when the plain-
tiff originaly based his pre-ecmptive claim on the basis of relationship, he was
not allowed to’ plead co-shareship as an additional ground when such an amend-
ment based on new ground would have been time barred.® A pre-emption suit
filed on behalf of a major, showing him to be a minor, was not allowed fo be
amended in a Punjab cuse.’ The Supreme Court has in one case,' touched on
the question of limitation in a contract containing an escalation clause of labour
" rates. The plaintiff had originally claimed only a declaration about the enhance-
ment of the tendered rate. Subsequently, the. plaintiff sought to amend the
_plaint by adding 4n extra relief for a decree for the contract-money. The amend-
ment was allowed, on the ground that the amendment sought fo introduce a
claim based on thc same cause of action. However, the Supreme Court obs-
erved.—

“No amendment will be allowed to introduge a new set of ideas. to
the prejudice of any right acquired by any party by lapse of time.”

3010A The dlctum of the Supreme Court that the power can be appropria- Summary of
tely exercised in the interests of justice, the law of limitation nomlthstandmgffﬁﬂggf;"m
shows that the power has been regarded as a wide one. All the same, one can -
discern from the judgments certain guiding lights that indicate the proper app-

roach to be adopted in exercising the judicial discretion in the matter.

¥ review of the judicial pronouncements in India on the subject of amend-
ment of pleadings brings to surface the following broad principles:

(1) The courts have a plenary power to permit amendment of pleadings at
any stage of the proceedings. But the power can be exercised appro-
priately only in the interests of justice and the discretion should be
exercised with due care and circumspection,

(2) When all the allegations which are necessarily for sustaining a claim
already éxist in the plaint, the court should exercise its discretion to
allow a technical amendment, even though the claim would be barred
by limitation on the date of the application.

(3) A suitor should not suffer on account of merely techﬁica]ity or clumsly
blundering.*
{4) A suitoc-should not suffer because he failed to amend his plaint at any
early stage of the proceedings.’
(5) When all the allegations which are necessary for sustaining a claim were
already in the plaint and what was lacking is only a prayer for an
. alternative claim, the amendment should be -allowed.*

(6) Amendment should be allowed if no prejudice is caused fo any patty
and the amendment is based entirely on facts stated in the ongmal
plaint.?

(7) Except in special circumstances, an amendment should not be allowed
to introduce a set of ideas to the prejudice of any right acquired by any
party by lapse-of time.

1Govinda Chetti v. M. V., Chinnappa, A LR, 1973 Mad. 400.
Gurmukh Singh v.. Dalip Singh, ALR. 1971 Punjab & Haryana 419,
"Suraj. Bhan v. Bahwant Singh, A1.R. 1972 Punjab & Haryana 276.
‘A.K. Gupta v. Damodar Valley Corp., ALR. 1967 8.C, 96, 98.
5Gcmgabm v, Vijay Kumar, A.LR. 1974 5.C. 2216 (mpra) =
“Charan Das v. Amir Khan, ALR. 1921 PC. 50. .
TMohmmud Zahoor Al Khan, v. Mussumat Thakoorm Rurm Koer, (180‘?) Moore’s
Indian Appeals 468,
$Leach & Co. v. Jarding Skinner & Co., ALR. 1957 8.C. 357,
4. K. Gupta v Damodar Vafley Corporation, ALR. 1967 S.C. 9.
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H. Position in England

30.11. Developments in certain other countries are also of interest. In Eng-

land, as long back as 1887, Lord Esher refused' to a plaintiff leave to amend 10
add to her action for slander (after the expiry of thie period limitation), claims -
for assault and false imprinsonment, But, while doing so, he made certain gene-
ral observations which were, until recently considered almost an immutable guide-

line in practice:—

“We must act on the settled rule of practice, which is that amendments are
not admissible’ when they prejudice the rights of the opposite party ‘as exist-
ing at the date of such amendments. If an amendment were allowed setting
up a cause of action, which, if the writ were issued in respect thereof at the
date of the amendment, would be barred by the statute of Limitations, it
would be allowing the plaintiff to take advantage of her former writ to :
defeat the statute and taking away an existing right from the defendant, a
proceeding which, as a general rule, would be, in my opirion, improper and
unjust, Under very peculiar circumstances the court might perhaps have
power to allow such an amendment, but certainly as a general rule it will

~ not do so0.”

Even ihough Lord Esher (in the last sentence of the above passage) had

‘made reservations for “every peculiar circumstances”, it has been generally as-
sumed ‘that whenever an amendment sought would change the cause of d
-after the expiration of the period of limitation, allowing the same could "cause
injustice to the defendant which cannot be compensated for by cost. ' '

30.12. This position practically, held the field in the England till the coming

in force of the Rules of the Supreme Court, 1966. Order 20, Rule 4 of these
Rules provide as under: —

“S {1) Subject to Order 18, rules 6, 7 and 8 and the following provi-
sions of this rule, the court may at any stage of the proceedings allow the
plaintiff to amend his wiit, or any party to amend his pleadings, on such
terms as to costs or otherwise as may be just and in such manner (if any),
as it may direct, : ' :

(2) Where an application to the court for leave to make the amendment
mentioned in paragraph (3} (4) or () i.g made after any relevant period of
limitation current at the date of issue of the writ has expired, the court may
nevertheless grant such leave in the circumstances mentioned in that pard
graph if it thinks it just to do so. :

(3) An amendment to correct the name of 2 party may be allowed under
paragraph (2) notwithstaning that it is alieged that the *“effect of the amend-
ment will be to substitute a new party if the court is satisfied that the mis-
take sought to be corrected was a genuine mistake and was not misleading
or such as to cause any reasonable doubt as to the identity of the person
intending to sue or, as the case may be, intended to be sued.

(4) A amendment to alter the capacity in which a party sues (whether .

as plaintiff or as defendant by counter-claim) may be allowed under para-
graph (2) if the capacity in which, if the amendment is made, the party will
sue is one in which at the date of issue of the writ or. the making of the
counter claim, as the case may be, he might have sued.

\Weldon v. Neal (1887) 19 Q.B.D. 394, 395;: 56 LJ. QB. 621 (C.A)
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(5) ‘An amendment may be allowed under paragraph (2) notwithstand-
g that the effect of the amendment will be to add or substitute a new cause
of action if the new cause of action arises out of the same facts, or subs-
tantially the same facts as a cause of action in respect of which relief has
alréady been claimed in the action by the party applying for leave to make
the amendment.”

30.13. Doubts were expressed by a writer! that such a sweeping prOVlSlon'Doubts ex+
which in a sense, qualifies the limitation Acts might be argued to be wlfra vires vires as to
the statutory authority for making the rules of the Supreme Court However,
the point has not come up for judicial decision.

30.14. The rule came to be considered by Lord Denning in one case‘ wherein Lord Denning’s
he boldly stated that the above rule has “specifically over-ruled a series of cases V%
which worked injustice. Since the new rule, 1 think we should discard the strict
rule practice in Weldon v. Neal” “The court should allow an amendment when-
ever it is just to do, even though it may deprive the defendant of a defence under
the Statute of Limitations.”

* .18, These observations were not appfoved in a later case.! but when the
gquestion came up again® béfore Lord Denning, he réiterated his earlier statement.

~ 30.16. About a hundred years ago, Bowen L.J., while addressing American Address by
Judges and lawyers emphatically gave his assurance®. “It may be asserted without Bowen L.L
fear of contradiction that it is not possible in the year 1887 for an honest litigant

in Her Majesty’s Supreme Coutt to be defeated by any mere technicality, any

slip, any mistaken step in his litigation.”

By and large, this proposition seems to be true of the amendment of plead-
ings also by provisions giving the court a general discretion to allow an amend-
ment. notwithstanding that it raises a barred cause of action, whenever ]ustlce )
S0 requires.™ .

The author, at the end of above article, has prepared a chart giving a list
of about 20 cases showing the nature of the original action and nature of the
amendments sought and whether the amendment was allowed or refused. The
chart graphically brings home the point that the law on the subjects is in-a fluid.
state and firm guldelmes should be incorporated in fhe statutory rules to enable
the courts fo exericse their dlscretlon in such matters predicated upon certain

'pnnc:p]es
1IL Awstralia snd m

_ 30.17. The position in Australia may row be dealt with. In a recent, article Ha,rdshlp of -
in the Australian Law Journal® the writer has listed the hardships which the rule the Tule in

"in Weldon v. Neal creates for a plaintiff who desires to amend the statement of %a‘f"&;‘;,
’\ claim after the expiry of the limitation period. He obeerves — i"'se“&?-i'
u 1a.

‘Michael I Goodman “Problems of Ltmltatmn” 119 New Law Journal 814,
identical provisions appear in the rules of the Federal Court of Camada
((meneral ers and Rules GORS) and in the Nova Seot:a ivil Procedure Rules).
SChatworth Investments Ltd, v. Cussing (Contractors) Lid,, (1969) 1 All B, Reports 143,
050, $Braniff v Holland and Hennad & Cubitts (Southerr) j7) Another, (1969) 3 AER.
SStarman v. EW. & W.J. Moore L. (1970 1 All ER. 581,
._L”.‘Address by Bowen L.J. quoted in Porin v. Wood, (1962) 1 Q.B. 609 (C.A) (Pearce
Per Glass TA. in Megee v. Yeomans (197 1 NSWL. R. 273 (C.A).
*Susan Campbeli, “Amendment and Limitations: The Rule in Weldon v. Nea? (Nov.
féo)sﬁ Austra%::wp Law Journal, p. 643, 644 Footnotes given in the original article are omitt-
m a8
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“Although the relevant provisions of the Supreme Court Rules have been
amended in England' and. in some Australian jurisdictions® to displace (at
least partially) this ‘settled rule of practice’, the rule in Weldon v. Neal still
applies in Victoria, Tasmania, the Australian Capital Territory, the Nor-
thern Territory and in actions goversed by the present High Court Rules,
It is the purpose of this article to discuss the difficylties expcri{enccd by the
courts in- defining the exact scope of the rule with particular reference to @
line of decisions of the Victorian Supreme Court and to argue that, in the
light of the present interpretation of the rule, it should be replaced.........

A comparison of the position in England and New South Wales is found in
an English case?’ .

30.18. In Canada, Lord Denning’s observations in the later case' have been
followed by the Federal Court of Canada® in a case in which an amendmeft
was allowed alleging a different voyage and different bills of lading, though ori-

ginally the claim for damage to goods carried was based on a specific voyage _ )

and no specific bills of lading of a particular case.

"30.19. In Canada, the Saskatchewan, "jurisdiction has gone a step further.
The Queen’s Bench Act® provides as under i—

“Where an action is brought to enforce any right, legal or equitable, the
court may permit the amendment of any pleading or other proceeding therein
upon such terms as to costs or otherwise as it deems just, notwithstanding
that, between the time of the issue of the writ and the application for amend- -
ment, the right of action would, by reason of action brought, have beep
barred by the provision of any statute; provided that such amendment does
not involve a change of parties other than a change caused by the death of
one of the parties.” .

Unfettered discretion given by the Saskatchewan law 1o the courts to permit
amendments has been severaily criticised” as going too far, because it is pointed
out that the primary consideration underlying the Limitation Act is that the
defendant  ought not to be called on to resist a claim when evidence has been
lost. memories have faded and witnesses have disappeared.

30.20. 1f the Saskatchewan law granis blanket power of amendment to the
court the Alberta Limitation of Actions Act, (R.S.A. 1970 Chapter 209) in its
section 61, gives a long list of various ‘types’ of _situations which have given
rise to difficulties in the past such as misnomers, cases involving dead persons,
etc., in which the courts may allow amendments to the pleadings notwithstanding
the expiration of the period of limitation. : -

'30.21. In 1969 the Ontario Law Reform Commission in its Report on the

Limitation of Actions, recommended that:

“In any action, the court should be able to allow the amendment of
any pleading or other proceedings, or an application for a change of party,

R.S.C.0. 20, r. 5.

GENSW.: Pt 20 r. 4! Queensland: 0.32, ri: South Australia, 0.28, r.[; Western Aus.
tralia: 021, r. 5.

3Brickfield Properties Lxd. vs. Newton (1971) 1 W.L.R. 862 (C.A.). N

‘Chatsworth Investment Ltd, v. Cussing (Contractors) Lid. (1969) 1 ANl ER. 143, 145,
‘Can Motor Sales Corp. Ltd, vs. Madonna, 24 DLR. (3rd) 593,

“Section 44(11), Saskatchewan Queens Becret Act (1965} (Ch. 73).

7 D. Watsen, “Amendment of proceedings after limitation periods”, 53 Canadian

&
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upon such terms as to costs or otherwise as the court deems just, notwith-
standing that, between time of the issue of the writ and the application for
amendment or change of party, a fresh cause of action disclosed by the

amendment or the cause of action against the new party would have been
barred by a limitation provision.™

IV. Position in U.S.A. ’

30.22. The U.S. Federai Rules of Civil Procedure read as under:— U.S, Federal

_ Rules.
“(cy Relation Back of Amendments.—Whenever the claim or defence as-

_serted in the amended pleading arose out of the conduct, transaction, or occur-
rence set forth or attempted to be set forth in the original pleading, the amend-
meat relates back to the date of the original pleading. An amendment chan-
ging the party against whom a claim is asserted relates back if the forego-
ing provision is satisfied and, within the period provided by law for com-
mencing the action against him, the party to be brought in by amendment
(1) has received such notice of the institution of the action that he will not
be prejudiced in maintaining his defence on the merits, and (2) knew or
should have known that, but for a mistake concerning the identity of the
proper party, the action would have been brought against him.

The delivery or mailing of process to the United States Attorney, or his

- designee, or the Attorney General of the United States, or any agency or
officer who would have been a proper defendant if named, satisfies the re.
quirement of clauses (1) and (2) hereof with respect to the United States or
any agency or officer thereof to be brought into the action as a defendant.”

V1. Summary of developments elsewhere

30.23. The developments elsewhere outlined above show a certain amount Diverse

of diversity of approach. The Saskatchewan Act,® which is at the one end of the approaches.
spectrum, confers a very wide power on the court—an approach also favoured

by the Ontario Law Reform Commission. Howevér, this approach has not es-

caped criticism. At the other end of the spectrum is the Alberta Limitation of

Actions Act, 1970 which defines certain types of situations in which an amend-

ment could be allowed. The English Rules of the Supreme Court, 1960 stand

between the two. According to Lord Denning, “the Court can allow an amend-

ment whenever it is just so to do.” But the position in English law should be

regarded still as fluid.

CHAPTER 31
ARTICLES 1 to 5 : SUTTS RELATING TO ACCOUNTS

31.1. We now proceed to a consideration of the articles contained in the Article 1.
Schedule to the Act laying down various time limits, Article 1 reads as follows:—

“For the balance due on a mutual, Three The close of the year in which the
open and current account, where  years. last item admitted or proved is
there have been reciprocal de- entered in the account; such year
mands between the parties. to be computed as in the account.”

It 35 idert cal with article 85 of the Act of 1908 and 1877,

1Optario Law Reform Commission Report on the Limitation of Actions, 1969. .
2Para 30.19, avora. o

14—14 M of LIKCAINDIZ3
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This article made its first appearance as article 87 of the Act of 1871,
where it read as under:— :

“For the balance due on a mutual, Three The time of the last item admitted
opep and current account where years. or proved in the account.”
there have been reciprocal de-
mands between the parties.
The phrase “muteal account”, which is the crucial expression in the article,
has come to acquire a well established meaning.! No difficulties at present exist
ag to the other words used in the article, It therefore needs no change.

31.2. Article 2 reads as under:—

“Against a factor for an account. ~ Three ~When the account is, during the
years.  continuance of the agency, demanded
and  refused, or where no such
demand is made, when the agency
terminates.”

It is identical with article 88 of the Acts of 1908 and 1877. It corresponds
td article 64 of the Act of 1871, with slight verbal changes in the last column.

- No change is needed in the article.

31.3. Article 3 reads as under:—

“By a principal against his agent Three When the account is, during the
for movable property received years. continuance of the agency, demandexd

by the latter and not accounted - and refused or, when no such
for, ~ demand is made, when the agency
terminates.”

It is identical with article 89 of the Acts of 1908 and 1877, Tt corresponds
to article 90 of 1871, with slight verbal changes. The last column in the Act of
1871 read—*“When the account is demanded and refused.”

3rA. Article 3, during its development from 1871, has given rise to three
types of problems. The first was—

Does the article apply to a case when the principal sues, not the original
agent but the legal representatives of the agent?

The High Courts of Madya Pradesh,’ Punjab,® Nagpur,! Céul-::utta,5 Madras®
and Allahabad’ have held that the article has application to such a case. The
Privy Council has held article 89 of the Act of 1908 to be applicable in a suit

~for accounts instituted by the sons for an account against their deceased father’s
‘agent.?

31.5. In an earlier Aflahabad case’ which was a suit under the Act of 1877,

" it was held that a suit to recover, from the sons of the deceased as representative

of his father, money which had been received by the deceased as pleader in his
professional capacity on behalf of a client was govomed by article 120 of the Act

\See Hindustan Forest Co. v. Lal Chand, ALR. 1959 S.C 1349,

*Kashiram v. Santokbhai, ATR. 1968 M.P. 91,

Yagir Singh v. Dheru, A LR. 1958 Punj. 487.

*Dearqe Zolbe v. Laxmansingh, A.LR. 1943, Nagpur 227.

SBikrart Kishore v, Jadab Chandra, ALR. 193§ Cal. 817,

SAppa Rao v. Subba Ras, A.LR. 1927 Madm 157. ’
"Ramrup Goshain v. Ramdhari Bhagat, ALR, 1925 All. 683. !
8Nobin Chandra v. Chandra Madhah, A.LR. 1916 P.C.. 148,

‘Bindraban Behari v. Jamuna Kunvar, (1903) LL.R. 25 Allahabad 55.
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of 1877 (residuary article) and a period of 6 years was allowed. When article 89
of the Act of 1877 was pressed during the arguments, the court observed:

“Article 89, which is suggested as the article applicable to this case, has clear-
ly no application, because the suit is not against the agent, but against the
legal representative of the agent. It has been held by the Punjab Chief Court,
in a case undistinguishable from the present one, that under such circumstances
article 120 applies, and that the terminus a quo is the time when the right
to sue accrues. The right of the plaintiff to sue the present defendant could
not have accrued until he (the defendant) had received the money from his
father on his father’s decease.”

Similar observations appear in another Allghabad case,' which Qas a suit
against the heirs of an agent and, on the facts of the case, instead of article 89,
the Court held that article 116 of the Act of 1908 applied.

31.6. In view of the definition of the word “defendant” occurring in section No change
2(e) of the Act of 1908 and the later decisions mentioned above,’ the controversy o leg .
could be said to have been put at rest, and no amendment of the text of the’ arti- revr:g!taﬁm
cle on this point is called for. -

31.7. The second question that arose under article’ was whether the demand Refusal whe-
and refusal contemplated by the third columa of the Schedule should be an ex- o imptod.

press one?

31.8. Whitley Stokes,” while dealing with this article, has added a footnote Whitley
against the word “refused”, whick runs as under:— gﬁﬁ&‘?m

“That is, expressly refused—but see III CL.R. 446.” caselaw,

Coming as it did from the pen of one who was also a Legislative Secretary
to the Government of India, this comment was noticed by the Calcutta High
Court* and the Court observed as under : —

“The mere failure of the agent to render accounts on demand does not
amount to refusal to render accounts within the meaning of article 89. The
question whether the failure of the agent to render accounts amounts to refusal
within the meaning of article 89, depends upon the circumstances of each case.”

This pdint was again argued in a Bombay case® by Mr. Setalvad and the
court observed: —

“Mr. Setalvad refers to one or two decided cases in which it seems it was
held “that the refusal to render an account within the meaning of Col. 3,
article 89, must be express. With all_respect I differ from this view. In my
opinion, whether an account was demanded and refuséd or not must de-
pend upon the circumstances of each case, and T see no reason why a refu-
sal may not be inferred or implied from the facts of the case,”

31.9. This reasoning appears to have been followed by the Calcutta High No change
Co_m*t‘-‘r and the Chief Court of Sind’. :::ded o?  fo

“refusal”.

‘Mathura Nath v. Chheddu, A1R. 1917 All. 14. ~

SParagraph 314, supra.

3Stokes Anglo-India Codes (1888), Vol. 2, ﬂrg‘ 937,

sBhabatarini Debi v. Sheikh Bhahadur Sarkar, ALR. 1919 Cal. 438,

sKarsondas Dhunjibhoy v. Swrajbhan Ramrijnal, A.LR. 1933 Bombay 450, 457.
o4 badul Latiff v. Gopeswar Chattoraj, A.1R. 1933 Cal. 204.

Pran Ram Mookeriee v. lagadish Nath Ray, ALR. 1922 Cal, 355

sGaneshdas Lokuram v. Gangaram Dhingar, ALR. 1930 Smd, 142,
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31.10. As the judicial view now seems to have been fairly well settled, we

do not think it necessary to add any Explanation to indicate that the “refusal”
could be an implied one.

3L11. The third point that arises under article 3 is: what should be taken

as the point of time ‘when the agency terminates’, within the meaning of the
- third column of the scheduie? '

This was also a doubt lingering in the mind of Sir Richard Garth,’ when he
commented on the draft Bill that led to the Act of 1877,

“I now proceed. to clause 90, by which the period of limitation fixed for a
principal to bring his action against his agent for moveable property receiv-

ed, and not accounted for, is three years from the tim® when the account is
demanded and refused.”

-“This clause would virtually give the principal an almost indefinite time

3

for bringing his action. He may wait for ten, twenty or thirty years after the

agent has left his service, when the latter may have lost every means of explain-

ing or refuting any demands made upon him, and then at the end of that time
the principal may demand money or any other property he thinks proper, and
Place the agent in the unfair position of having to discharge himself at that dis-
tance of time from the claim.”

< R

Upon this, Hon’ble Arthur Hobhouse Q.C., commented ; —

“Surely if the relation of principal and agent comes to an end, there
must be a time at which it is reasonable to presume that all accounts have
been settled, and if is those reasonable presamptions which we are trans.
lating into definite rules'in framing a statute of limitations. 1 think the time
should run from the demand, or the close of the relation, whichever first
happens. But then section 20 ought to extend to acknowledgements given in
“answer to such demands, whereas it ‘appears to be confired to -debts and
legacies.” ‘

31.12. The Madras High Court? held that the agency terminated with the sell-
ing of goods, and did not continue till the accounts were settled and money re-
mitted. A contrary view was expressed by the Calentta High Court in an carly

case,’ its decision being to the effect that the agems continue to be liable to the

plaintiff till they accounted to him.

31.13. The Sind' and Allahabad® -view is that the Juestion of termination
depends on the circumstances of each case.

4

31.14, It appears that the pharéiseology used in the article will have to be-
applied and interpreted in the facts of each case, A change in the pharaseology
would be no improvement in practice. In the result, article 3 needs no change.

'Hon'ble Sir Richard Garth D.O. letter to the Hon’ble Arthur Hobhouse, Q.C., dated
§th March, 1876—National Archives File periaining to papers of 1877,
Nagavya and another v. Thommandrg Yervikaloppa, ALR. 1934 Mag, 691 (1)
3Fink V. Buldeo Dass, (1899) LL.R. 26 Cal. 715. )
- *Gordhandas v. Firm of Gokal Khatavo, A LR, 1926 Sind 264,
" “Babu Ram v, Ram Dayal, (1390) LLR. 12 Ali 541 _
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31.15. Article 4 reads as under.— Article 4.

“Other suits by principles against Three  When - the neglect or misconduct
agents for neglect or inisconduct.  years, becomes known to the plaintiff.”

It is identical with article 90 of the Acts of 1908 and 1877.
Under Article 91 of the Act of 1871, the starting point was—
“When the neglect or misconduct occurs,”

~ The present ‘provision is sound in principle, and has created no difficulties.
Neo change is therefore recommended.

31.16. It would be secen from the genesis of the present article that a very
serious defect in article 91 of the 1871 Act, namely, the omission of a reference
to the time when the neglect or misconduct becomes known 1o the plainiiff, has
been cured by adding the words “becomes known t0 the plaintif” after the
word “misconduct”, In fact, the draft of the 1877 Act which was circulated for
comments confained the clause “when the neglect or misconduct occurs or be-
comes known to the plaintiff”, but the words “occurs or” were omlttcd in the
final draft. *

On this reasoning, the High Courts of Allahabad!, Calcutta? and Madras*
‘have also brought, under the purview of article 4, cases involving movable pro-
perty entrusied to the agent, whenever there was an allegation of neglect or mis-
conduct against the agent though article 3 deals with recovery of movable pro-

perty.

We do n&:t deem it necessary 10 express any final view on this matter, ex-
cept saying that the applicability of the article would depend upon the facts and
_ clrcumstances of each case.

No change is, therefore, needed in this article. ~

31.17. Article 5 reads as under :(— : , ) Article §,

“For an account and a share of the  Three The date of the dissolution.”
g profits of a dissolvedfpartnership. years.

It is identical with article 106 of the Acts of 1908 and 1877, and with article
106 of the Act of 1871,

The article needs no change.

CHAPTER 32 a

" ARTICLES 6 TO 55 : SUITS RELATING TO CONTRACTS

32.1. Article 6 prescribes a limitation period of 3 ycars for a suit for a sea- Apticle 6,
;man’s wages. The starting point is the end of the voyage during which the wages
are carned—thus differing from' the starting point under the general article relat-
ing to wages (article 7), where limitation starts runmng as soon as the wages
accrue due.

The article needs no change.

Vaganji v. Bandan, A.LR. 1930, All. 397,

-Saknpmsarma Bhattacharva v. Naliniranjan Bhattacharya, ALR. 1931 Cal. 733.

sSankarenarayana A} var and another, v. Trichondur -Dharmanarinalam Sakthithara
Bhajana Sobha tlrrough . Sivaramakrishna Iver, ALR. 1939 Mad. 114,

iol
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32.2. Article 7 reads as under :—

- Article 7. “7. For wages in the case of any Three When the wages accrue due”.
other person. years.

‘The subject was covered in the Act of 1908 by two articles,

There was no parallel provision in the Acts of 1871 and 1877. The two
articles on the subject occurring in the 1908 Act have been combined, on the
recommendation of the Law Commission in its Report on the Act of 1908,

Salary. 32.3. Some questions need to be discussed in connection with the article.
The first is—Does the expression ‘wages’ include ‘salary’? Arguments have been
addressed before thé Courts time and again that the salary of a Government
servant cannot be called “wages”. In a case before the Supreme Court, where
the appellant was a clerk in the Accounts Department of the Railways, the
Supreme Court observed' :—

............ a good deal can be said of the contention that a claim for arrears

of salary is distinguishable from a claim for wages. But, our difficulty is

that the question appears to us to be no longer open-for consideration afresh

by us, or, at any rate, it is not advisable to review the authorities of this
Court, after such a lapsé of time when, despite the view taken by this Court
that Article 102 of the Limitation Act of 1908 was applicable to such cases,

the Limitation Act of 1963 had been passed repeating the law, contained

in Articles 102 and 120 of the Limitation Act of 1908, in identical terms with-

out any modification. The Legislature must be presumed to be cognizant of

the view of this Court that a claim of the nature before us, for arrears of salary

falls within the purview of Article 102 of the Limitation Act of 1908.”

In a later case? the Supreme Court, relying on a judgment of the Federal
Cout?, held that the term “wages” appearing in article 102 of the 1908 Act
includes salary and a suit for the recovery of pay is covered by this article, Tt
has also been held to include pension.! :

It is proper that the judicial interpretation should be codified by amending
the article.s  The clarification can apply to article 6 as well. '

Suits for 32.4. The sccond question in connection with article 7 relates to the situa-
m O?If tion where the dismissal of a Government servant is set aside and, on re-instate-
reinstatement ment, he sues for arrears of salary. The Supreme Court has dealt with the matter
in service. thus”. : o

“When the order of dismissal or removal is set aside by the Court on the
ground of failure to afford the constitutional protection, the order is dec-
lared imvalid ab initio, ie., as if it, in law, never existed, and the public ser-
vant concerned was unlawfully prevented from rendering service. If that be
the correct view, salary due to the public servant concerned must be deem-
ed to have accrued month after month because he had been wrongfully pre-
vented from rendering service. The period of limitation under Article 102

1S, D. §. Srivastava v, Union of India, A1R. 1974 S.C. 338, 341; (1974) 2 SCR 485.
Maimoona Khatun v. State of U.P. (1980) 3 8.C.C, 578, :
3punjab Province v. Targchand, AIR. 1947 F.C, 23, para 28, 33 (1947} F.C. 89
4 tAnand Swarup v. Punigb ALR. 1972 $.C. 2638,
iSee paragraph 32.8, infra.
§1ai Chand Sawhney v, Union of India, {1970) 2 8.C.J. 288, 289
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#r run when the wages accrue due', and wages accrue due when jn law
the servant becomes entitled to wages.” ,

32.5. These observations gave rise to a view that a period of three years

for filing the suit for arrears of salary would be computed from month to month,

irrespective of the date when the dismissal is held to be invalid.

However, considering the fact that coyrts may take a longer time than three
years to pronounce upon the validity or otherwise of the dismissal of a Govemn-
ment servant, some High Courts have &en referring to the service conditions
to enable such a Government servant to éompute the period of limitation from
the date when his dismissal was set aside by the court. The Bombay' High Court
referred to the effect of Fundamental Rulés 52 and 53 upon the Government
servant’s salary, which ceases upon his suspension when he becomes entitled
only to get subsistence allowance, and ceases. altogether upon his dismissal. As
a result of the Fundamental Rules, the Government servant cannot even osten-
sibly put a claim to salary so long as the orders of suspension and dismissal
-stand. On this basis, the Bombay High Court held that the right of a suspended
or dismissed Government servant to claim arrears of salary can arise only when
the order of suspension or dismissal is quashed and set aside, either by the de-
partment or by the order of a civil court. On this reasoning, the Court held the
date of quashing of the order to be the starting point of limitation for a suwit by
such a Government servant for salary.

The Gujarat High Court*~like the Bombay High Court—has made the
statutory rules as the plank upon which to base its judgment in this regard.

_ 32.6. The Cuttack High Court", on the facts of -a case before it, held that

the Government servant was illegally - prevented from performing his duties,
although he was ready and willing to perform those duties, and hence the cause
of action arose only on the day when the court quashed the impugned order of
transfer. - : '

The Madras High Court’ had, before it, a case of an employee who was
informed that the period during which he was off from service would be treated
as if he was on duty. The Court observed :

“In the light of our observations as above, the third column in article 7,
‘when the wages accrue due’, in a case like the one with which we are faced,
has to be interpreted, as we said, liberally and equitably. When an employce
whose services have been illegally terminated has been reinstated and when
he is informed that the period during which he was off from service would
be treated as if he was on duty, then a fresh cause of action would arise on

the date when he was reinstated and on the date when a communication to

that effect was issued to him.”

The Calcutta High Court* also held that a claim for arrears of salary of 3
public servant who had been wrongfully prevented from attending to his duties
followed from the declaration that the relevant order was void and a nullity.

1State of Bombay v. Sarjoo Prased Gumasta. LLR. (1968) Bom. 1024.
*axmiber v. State of Gujarat, (1970) 11 Gujarat Law Reporter St. )
*Baikunthanath Pratihari v. State of Ovrissa, (1974) Cuttack Law Times, 532,
‘Union of India v. Venkatarama Naidu, (1975 | M.L.J. 345, 350,

. SUmasankar Das v. State of West Bengal, (1972-73) 7T C.W.N. 899,

103



104

Later Judg-
ment of the
Supremhe Court,

I

Recommendation
as to
article 7.

89TH REPORT OF LAW COMMN, OF INDIA ON THE LIMITATION ACT. 1963

{Chapter 32— Articles 6 1o 55: Suits Relating to Contracts.)

32.7. It is now no longer necessary to cull out niceties from the facts pecu-
liar 10 each case, because the Supreme Court has itself, in a recent ]udgmt,nl‘
distinguished its earlier case’. The Supreme Court has observed :

“We are clearly of the opinion that in cases where an employee is dismiss-
ed or removed from service and is reinstated either by the appointing autho-
rify-or by virtue of the order of dismissal or removal being set aside by a
civil court, the starting point of limitation would be not the date of the
order of dismissal or removal, but the date when the right actually accrues,
that is to say, the date of the reinstatement, by the' appointing authority
where no suit is filed or the date of the decree whE‘re ﬁ suit is fited and
decree.”

The earlier case® having not bcen overruled, the observafions made therein
that even if the dismissal or removal is declared ab initio. invalid, the salary due to
the public servant must be deemed to have accrued month:after month, may be
construed as stiil holding the field. The result is, that except in cases where the
Government servant has been suspended and thereafter reinstated, the ratio of the
earlier case may disentitle a2 Government servant from claiming arrears of
salary for a period three years prior to the institution of the suit for such arrears.

328, In this position, we think that the matter should be put beyond doubt
by amending the third column of article 7 as follows:—

“When the wages accrue due or, where the suit is for relief consequential
on the setting aside of an order of dismissal or removaI when the order of
dismissal or removal is aside.”

Further, as already recommended’, an Explanation should be inserted be-
low article 7, as under: —

“Explanation——In this” article and in article 6, the expression “wages” in-
cludes salary and pension.”

32.9. We now proceed to article 8, It reads as under:—

“For the price of food or drink Three When the food or drink is delivered.”
sold by the keeper of a hotel, years. _
tavern or lodging-house.

It corresponds to article 8 of the Act of 1908, quoted below: —
“For the price of food or drink Onpe When the food or drink is delivered.”

sold by the keeper of a hotel, vyear.

tavern or lodging-house. )

This was identical with article 8 in the Acts of 1877 and 1871.

The Law Commission recommended in its Report on the Act of 1908 that

“the period of limitation should be increased from ome year to three years’. This

has been implemented in the Act of 1963. No further change is needed in the
article.

Maimoona Khatun v. State of U.P. (1980) 3 S5.C.C. 578, 586.
2laickand Saw;a;z’s case, {1970) 3 S,.CR. 222; {1969) 3 S.C.C. 642; (1970} 2 S.CIL

" 28% See 4, supra.
sldm’!m v. Uunion of India, (1970) 3 $C.R. 222; (1970) 2 8.C.J. 288. See para-

graph 32.4, supra,
Paragraph 32.3, supr
5Law Commission’ of Indla, 3rd Report (lertatlon Act, 1908), page 30, para 71.
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32.10. Article 9 reads as under :— : Article 9
“For the price of lodging. . Three When the price becomes payable.”
. years,
Article_ 9 in the Act of 1908 was as under:— :
“For the price of lodging . One  When the price becomes payable.”
year,
Article 9 in the Act of 1908 was as under:— !
“For the price of logiging . One When the price becomes payable™
. year,

This was identical with article 9 of the Acts of 1877 and 1871.

In the Act of 1963 (the present Act), the period of limitation has been

raised from ome year to three years, as recommended by the Law Commission
in its Report on the Act of 1908. :

No further change is needed in the article.

Anr';t'icioie 10
32.11. (a) Article 10 reads as under :— ' @ '
“Against a carrier for compensation Three When the Joss or injury occurs,”
for losing or injuring goods. years.

: Arl:iclc_ 30.0f the Act of 1908 reads as under: —

Against a carrier for compensa-JJOne When the loss or injury occurs.”
tion for osing or injuring goods. yeat]

Article 30 of the Act of 1877 and artiee 36 of the Act of 1871 were jden-
tical, except that the period was two years. ;

(b) Article 11 reads as under: —

“Apaimst a carrier for compensa- Three When the goods ought to be deliver-
tion for non-delivery of, or delay  years, ed.”
in delivering, goods. :

Article 31 of the Act of 1908 reads as under: —
“Against a carrier for compensa- One When the g0ods ought to be deliver-
tion for non-delivery of, or delay year. ed”
in delivering goods. :
Article 31 of the Act of 1877 and article 37 of the Act of 1871 were identi-
cal, except that the period was two years. :

Acting upon the recommendations of the Law Commission,® the period of

limitation has been raised from one year (Act of 1908) to three years. in both
_ the articles. '

3212 Asticles 10-11 came to be noticed by the Supreme Court’ in a case it compensation-
~ which it was argued that because articles 30 and 31 of the Limitation Act, '90“1‘3“35“”‘ Act,
(corresponding to articles 10 and 11 of the preseat Act), provided different points '~
of time from which the period of limitation was to run, the claim covered by those
articles is not for compensation for loss, destruction. or deterioration of the goods
within the meaning of sections 72 and 77 of the Indian Railways Act, 1890. This
~ argoment was, however, repelled by the Court, overniling a full bench judgment
of the Allahabad High Court™ to the comtrary. Even though the Supréme Court
has noticed the different starting points of limitatiom.in articles 10 and 11, it has

not commented adversely upon it, nor has it made any suggestion for improve-
ment. '

ILaw Commission of India, 3rd Report (Limitation Act, 190%), page 30, para 71,
*Law Commission of India, 3rd Report (Limitation Act, 1908), page 30_para 72,
*Governor General in Council v. Musadi Lal ALR. 1967 S.C. T25.

‘Governor General in Council v. Mahabir Ram A.LR. 1952, AlL 891 (F.B.)

15—14. M of LT & CA/NDJ83
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32.13. A single Judge of the Madras High Court' has held that article 31 of
the Act of 1908 (now article 11) applies to a suit against a carrier for compensa-
tion for misdelivery of goods, and not article 30 of the Act of 1908 (now article
10). The High Court placed reliance on Supreme Court case® which, though not
exactly on the point, contains observations interpreting the expression “goods ought
to be delivered”. The Dethi High Court® also relying on a Supreme Court case',
has ruled otherwise. In the case relied upon by the Delhi High Court, however,
the Supreme Court had not decided the question at all, as would appear from
the following excerpt from the judgment® of the Supreme Court : :

“The learned Counsel for the appellant argued that article 30 would apply
to the suit claim, whereas the learned Counse! for the respondent contended
that Article 31 would be more appropriate to the suit claim.  We shall assume
that Article 30 governed the suit claim and proceed to consider the,question on
that basis.”

On an examination of the matter, we see considerable force in the reason-
ing of the Madras High Court that misdelivery should be included in non-deli-
very {article 11), because, in such a case, the carrier has neither lost nor injured
the goods farticle 10). To put the matter beyond doubt, we recomimend that the
first column of article 11 should be revised so as to cover misdelivery.®

32.14. The third column of article 10, which prescribes as the starting point
the time “when the loss or injury occurs™, has created difficulties in the minds
of consignors. They argue that if the goods have been lost by the Railways some-
where in transit, it is impossible for them to know the date of such loss. Dealing
with the subject, the Madfas High Court’ has held that the period runs from

- the date of knowledge, and not the date of quantification of the damage, and

has observed that the article ought to be grammatically interpreted while apply-
ing “the commonsense rule” that the period begins 1o run from the knowledge
of damage or injury. However, observations in another Madras case® indicaie
that the starting point would be the date of actual loss. The Allahabad High
Court* has observed :—

“The period of limitation runs from the actual date of loss and not from
‘the date when it comes to the notice of the plaintiff; the date when he comes
to know of the loss is utterly irrelevant, not being an ingredient of the cause
of action. It is axiomatic that the date,of the happening of an event is
different from the date of knowledge of the happening. A consignee may
not know of loss of the consignment as soon as it takes place and if the
law-of limitation contained in article 30 operates harshly upon the consignee,
‘the remedy is with the Legislature and nos in distorting the language used
in article 30.” o

32.15. Whenever open delivery of goods is taken, the courts have been
holding that limitation wouid begin tofun from the date of open delivery which

'Union of Indig v. Ramchand Kishanchand & Co., ALR. 1974 Mad. 335, 137
“Bottamai v. Union of India, A.LR. 1962 8§.C. 1716. :
%1972) 74 Punjab Law Reporter 101. _

tlinion of India v. Amar Singh, A.LR. 1960 8.C. 233.

SUnion of Indig. v. Amar Singh, A.LR. 1960 S.C. 233 para 18 (1960) 2 S.C.R. 75.
See ;a.ra 32.17, .infra for a draft, . -

’M. K. R. Chattiar & Co. v. Union of India, AJLR. 1571 Mad. 34.

tUnion of India v. Ramchand Kishane, & Co,. ALR, 1974 Mad, 135.

%Oudh and Tirkut Rly. v, Mrs. Karam Chaid, ALR. 1958 All, 234; 243,

i
7
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brought to surface the damage to-the goods.! But the problem still survives
when open delivery of goods is not given. In order to avoid hardship to consig-
pots, we recommend that the third column in both the articles (articles 10-11)
should be amended so as to make knowledge of ‘the 1oss, injury, defay, mu deli-
very, non- dellvcry or delay the starting point-of limitation.*

IV, Short-Delivery

32.16. There was previously some conflict of opinion on the guestion whe-Short-—

ther short delivery amounted to *“loss” within the meamng of article 10 or whe-%
ther it amounted to “non-delivery” within the meaning of article 11. But the
conflict has now been set at rest by the Supreme Court® which has held that
where a part of the consignment has been delivered, that should be taken to be
the date when the goods ought to have been delivered as a whole within the
meaning of these words in article 31 of the Act of 1908 (now article 11}. Conse-
quently, no amendment of the article on this couat is called for.

V. Recommendation

32.17. In the light of the above discussion’, we _recommend that articles Recommendation
and 11 should be revised as under: as to artickes 10-11.

“10. Against a carrier for compen- Three  When the plaintiff has knowledge of
sation for fosing or injuring years.  the loss or injury.”
goods.

“11, Against a carrier for com- Three When the plaintiff has Anowledge
pensation for non-delivery of, or years,  of the non-delivery, mnis-delivery or
delay in delivery of, goods. . delay as the case may be.”

32.18. This takes us to article 12, which reads as under ;— : Article 12.

“For the hire of animais, vehiclecs, Three When the hire becomes payable.”
boats or household l'urmtun. years,

It is identical with article 50 of the Acts of 1908 and 1877, ancl with article
49 of the Act of 1871.

~ In the original Bill of 1871, the starting point of limitation {as mentioned
in the third column) was “the date of the hiring”. The Select Committee changed
this to “when the hire becomes payable’.”

The article needs no change.

32.19. Article 13 reads as under :— Article 13,

_“For the balance of money advané- Three When the goods cught to be deliver-
ed in payment of goods to be deli- - years. ed.”
- vered.
It is identical with article 51 of the Acts of 1908 and 1877, and wnth article
50 of the Act of 1871.

Articles 51 to 54 of the Act of 1908 formed the subject matter of discussion
in the Report of the Law Commission on the Act of 1908. - The Commission

Wnivie of India v. Kewal Parkash, A LR, 1977 Dclbi 146
3As to article 11, First column, see also paragraph 3214, swpra.
. 3Boota Mal v. Union of India. ALR. 1962 8.C. 1716,
Paragraphs 32,13 and 32.15, supra.
5Nallonal Archives File No; I.EG Act IX XVI of 1371 pages, 15, 63.
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tecommended’ that these should all be replaced by one article for suits based on -
contract or on tort. However, no change has been effected in the Act of 1963 in
this regard.

We also do not recommend any change in the article.

32.20. Axticle 14 reads as under :—

“For ‘the pricc of goods sold and Three The date of the delivery of the
deli where no fixed period years. goods.”
of credit is agreed upon.

Tt is identical with asticle 52 of the Acts of 1908 and 1877, and with article
51 of the Act of 1871,

32.21. A question that needs to be considered is what shouid be the start-
ing point for limitation under article 14, when the goods are delivered at differeat
times? The view of the Madras High Court® is that when goods are supplied
from time to time and the payment is also made from time to time, article 52 of
the Limitation Act, 1908 (corresponding to article 14 of the present Act) would
apply after the payments are appropriated uader sections 60 and 61 of the Indian
Contract Act, 1877. The resuit would be, that if the date corresponding to the
delivery that is upadjusted falls beyond three years from the date of institution
of the suit, the claim would bo time-barred.

The Rajasthan High Court® has, on the other hand, regarded a payment in
such case of goods sold at different dates as “payment” within the meaning of
section 20 of the Limitation Act, 1908 (section 19 of the prescat Act), 50 as to
give a fresh period of fimitation to the items which are not barried by limitation
oo the date of that payment. The Kerala High Court has held that even though

‘some payments by cheque were made by the defendant towards the price of

goods supplied from time to time on accouat, such a payment canmot be cons-
trued as amounting to an acknowledgement of the debt under section 19 of the
Limitation Act, 1963.

32.22. The manner in which payments are to be applied by the creditor has
been codified in sections 59 to 61 of the Cosiract Act. The applicability of arti-
ele 14 to such a situation would primarily depend upon the facts of each case,
and on the mode of agreement between che purchaser and the seller.

Consequently, no amendment of the article is catled for, to deal specifically
with cases of delivery of goods from time to time.

32.23. (a) Article 15 rcads as under :— -

"For the price of goods sold and Three Whea the period of credit expires.”
to be paid for after the  yesrs.
exptry of a riod of credit.

It is identical with articlc 53 of the Acts of 1908 and 1877, In the Act of

1871, article 52 was in the same terms but the starting point was—*“The expiry
of the period of credit™.

iLaw Commission of India, 3rd Ilepon {Limitation Act. 1908) pages 3132, para 74,
and ;nse 83, Article 1. .
Sultan & Co. v. Manickam, ALR. 1961 Mad. 388.
3Chaudm Nath v. Prafilad Narain, ALR. 1961 Raj 154.
‘C!mrunm v. Purusfiothama, A.LR. 1973 Ket. 1
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(b) Article 16 reads as under: —

“For the price of goods sold and- Three When the period of the proposed bill
delivered to be paid for by a years.. clapses.”
bill of exchange, no such bili
being given.

It is identical with articlc 54 of the Acts of 1908 and 1877, and with article
53 of the Act of 1871.

The recommendation of the Law Commission' in its Report on the Act of -
1908, to consclidate articles 51 to 54 of the Act 1908, has not been accepted.

() On a consideration of the articles and the cases thereon we do not con-
sider it necessary to recommend any change.

32.24. Article 17 reads as under ;— Article 17.

“For the price of trees or growing Three The date of the sale.”
- cops sold by the plaintiff to the  y:ars.
defendant where no fixedj period
of credit is agreed upon.

It is identical with article 55 of the Acts of 1908 and 1877, and with érlicle
54 of the Act of 1871.

The article needs no change.

3225. Article 18 1eads as under :— Atticle 18.

“For the price of work done by the Three  When the work is done.”
plaintiff for the defendant at his  years.
iequest where no time has been
fixed for payment,

It is identical with arficle 56 of the Acts of 1908 and 1877, and with article
'35 of the Act of 1871,

32.26. The Patna High Court® has held that when a contractor executes a Article 10 and
work for the Government under a contract which is finalised after the invitationg;v“?cgc nt
of tenders, it cannot be said that the work was done at the “request of the Gov-
ernment” {article 56 of the Act of 1908). Hence, the case is outside article 56,

and is governed by the residuary article (articke 120 of the Act of 1908, now
article 113). : ’

A contrar‘y view has been taken by the Andhra High Court,” which has held
-that such a suit is one for claiming price for work dome and not “for compensa-
tion for breach of any coatract”. A similar view has been takea by a Full Bench
of the Allahabad High Court.! "

Now that the period of Limitation under article 120 of the 1908 Act (resi-
duary article) has been reduced to three years in article 113 of the 1963 Act, the
plaintiff is not likely to get any advantage whether article 18 or article 113 applies
to the facts of his case,

Consequently, no change is recommended in article 18.

Law Commission of India, 3rd Report (Limitation Act. 1908), pages 31-32, paragraph
74,

iState of Bihar v. Rama Bhushan, A 1R, 1964 Pat. 326.

Subbaraju v. Village Panchayat, ALR. 1965 AP. 186, v

$Zla Parishad v, Shanti Devi, A LR. 1965 All. 590 -(F.B.)‘-:
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3‘2‘27. Article 19 reads as under :— '

“For money payable for money Three When the loan is made.”
lent. years,

The article is identical with article 57 of the Acts of 1908 and 1877 and with
article 56 of the Act of 1871.

The article needs no change.

32.28. Article 20 reads as under :—

“Like suit when the lender has given Three When the cheque is paid.”
a_cheque for theimoney. years.

It is identical with articlc 58 of the Acts of 1908 and 1877, and with article
57 of the Act of 1871. No change is needed in this article.

32.29. Article 21 reads as under :

“For money lent under an agrec- Three  When the loan is made.”

ment that it shall be payablc on  years. -
demand. .

It is identical with article 59 of the Acts of 1908 and 1877.
Article 58 of the Act of 1871 reads as under:

“For money lent under an agree- Three When the demand is made.”
ment that it shall be payable on  vears.
demang. ‘ .

Ne change js, needed in the article.

32.30. Article 22 reads as under :

“For money deposited under an Thice When the demand is made.”
agreement that it shall be payable  years.
on demand, including money of
a customer in the hands of his
banker so payable.

It is identical with article 60 of the Act of 1908,
Auticle 60 of the Act of 1877 was as under : —

“For money dépositéd under an . Three, When.the demand is made.”
agreement that it shall be payable  years.
on demand.

There was no corrcsponding provision in the Act of 1871,

32.31. Controversies often arise as to period of limitation applicable
where a trapsaction is on the border-line between deposit and loan. The
Supreme Court has observed' as under, regarding such border-line cases : —

“Further, as this was a deposit, limitation would run at the earliest
-from the refusal and not from the date of demand. It ‘was contended that
the pilaintiff had made a demand as far back as 1948 and therefore the
period of limitation would run from that date, and hence the suit was
hopelessly barred by limitation, because six years cxpired some time in the
year 1954.”

VA bdul Karim v. Dy. Custodian General, 'A.‘L_R;. 1964 5.C. 1256, 1259,

v
!
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Earlicr also, the Court' had made general observations indicating the
guidelines to be followed for determining whether a transaction is one of deposit
or a loan:

¥

“Even though the transaction was a tramsaction of deposit as above
stated, the deposit could be coupled with an agfement that it would be
payable on demand,”

“Such an agrecment could be expressed or implied and if an express
agreement in "that behalf was recorded in the document in the terms above,
the transaction of deposit could not be thereby converted into a transaction
of loan and the words ‘we shall pay the said sum’ could not convert the
document into a promissory note.”

“The promise to pay would be involved in a promissory note as well
as in- a deposit within the meaning of Article 60. Limitation Act and the
court would have regard to the intention of the parties and the circumstances
of the case in order to arrive at the conclusion whcthcr document was a pro-
missory note.” :
32.32. In this position, it does not seem necessary to suggest any amendment No change
in the article, The question of fixed deposits (deposits for a specified period) will needed,
. be dealt with separately.?

32.33. Although the Limitation Act contains fairly elaborate provisions re- Article 32A
garding suits for the recovery of money, it does not deal specifically with claims Froposed)-
for the recovery of money which is placed in fixed deposits with banks or other cover money
companies. As a result, one cannot immediately locate the article that is applica- g;”‘ecgdd ;g osit.
ble to suits which are instituted for getting back money deposited for a stipulated :

_period. Tt appears to us that the law of limitation should contain a specific provi-
gion on the subject, since the placing of money in fixed deposits with companics
and banks is now a very common practice. The articles of the Act which might
‘possibly become applicable to such transactions—article 27 or article 55 are not
specifically meant for fixed deposits, T the law is to be casy of understanding,
it is necessary that a specific article should be inserted in the Act to cover such
syits. This will help in removing the obscurity of position which has been referred

o .above,

 According to a Supreme Court judgment, the period of limitation in the case of
money deposited for a specified period would start running on the cxpiry of the
-period of deposit and a- demand. as such. is not a condition precedent to the
starting of the period of limitation.* According to the Allahabad High Court* and
the Nagpur Righ Court®, article 60 of the Act of 1908 (prcsem article 22) docs
1t apply to fixed deposits.

According to the High Court of Patna.f article 22 app]m where 2 demand
efter the termination of the period is necessary.

According to the High Court of Jammu and Kashmir® and the High Court of
Punjab and Haryana®. a demand is required before money placed in fixed deposit

\Annamalai v, Veerappa. A.LR, 1956 S.C. 12

*Gee discussion relating to article 22A. infra.

3K. 8. Wani v. New Akolg Cotton Ginning Press, ALR. 1958 S.C. 437, 438, 439.
*Bank of Upper India v. Arif Hussain, ALR. 1931 All, 55(2), 62.

SKashinath v. NACG. & Co., ALR. 1951 Nag. 255.

SNokhial Sarjunvasad v. Mo;:ban A.TR. 1939 Pat, 261,

"lammu and Kashmir Bank v. Nirmal Devi, A LR. 1959 J&K 95,

sﬂmduemn Cammemql Bank v. JYograr Singh AILR. 1974 P&H 211, 212 paragraphs
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in bank can be claimed and, therefore, limitation starts from the date of demand.
The Jammu and Kashmir ruling referred to above secks to distinguish the Supreme
Court judgment of 1958 (mentioned above)' on the ground that the Supreme
Court case was a case of “debt”, but, with respect, this does not appear to be a
correct reading of the facts to which the Supreme Court judgment relates. The
Punjab decigion’ (referred to above) seeks to distinguish the Supreme Court ruling
of 1958 on the ground that that was not a case of deposit with a bank, -

The difficulty seems to have arisen because the distinction between money

. payable on demand and money payable without demand does not seem to have

been given its due prominence.

Where money is deposited with a bank, no doubt, the question whether it is
to be paid only on demand depends on the intention of the parties and the terms
of the agreement. Where money is payable only on a demand .being made, limi-
tation does not commence until the demand is made.®> However, the case is
different where the period of deposit is fixed. Tt should be noted that banks and
companies accepting deposits do not, in general, pay interest for the period after -
expiry of the term of deposit. This shows that on expiry of the term of deposit
the money becomes payable.

From the case law on the subject. it appears that there is considerable obs.
curity as to the position concerning the. computation of the period of limitation
for money placed in fixed deposits. In the absence of a specific provision on the
subject, courts have had to hunt out the article to be applied and to take resort
to some provision or other which was not.perhaps specifically intended for a
fixed deposit (i.e., deposit for a stipulted period). For example. in an Orissa
case,’ it was held that the deposit of money was covered by article 145 of the
Act of 1908, corresponding to article 70 of the present Act (Deposit of “movable
property”), and that the limitation for a suit to recover money so deposited start-
ed not on the date of demand, but from the date of the refusal following the
demand. '

32.34. By way of a statement of the legal position under the earlier Act
(Act of 1908), it may be mentioned that the situation was not unambiguons
under the Act also. Article 59 of that Act, for example, applied to a suit “for
money lent under an agreement that jt shall be payable on demand.” Again,
article 60 covered certain other suits for money. But none of these articles was
specifically applicable to a suit for the recovery of money deposited for a fixed
term. Sometimes, the residuary article as to “compensation for the breach of .
any contract' was resorted to’. It is to be remembered that gemerally where
money is placed for a definite term, the liability to repay commences as soon as
the term expires—which is the reason why articles dealing with money payable
“on demand” do not take within their fold fixed deposits. The result of this
position is that ‘both under the earlier. Act and under the present Act, the courts
have to fall back upon the residuary article governing a suit for “compensation
for breach of any contract” (article 115 of the Act of 1908, corresponding to
article 55 of the present Act) or on some article not specifically intended for fix-
ed deposits,

K. 8. Wani v. New Akola Cotton Ginning Press, A.LR. 1958 8.C. 437, 438, 439,
tAnnamalai v. Veerappa ALR. 1956 $.C. 12,15,

‘Gouri Shankar Misra v. Bannamali Babu, LL.R, (1979 2 Cut. 108.

sArticle 115, 1908 Act, article 55. 1963 Act.

1. 5. Seema v. R. K. Banerjee, ALR. 1936 Rang. 335,
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32.38. This is hardly a satisfactory situation. Once the deposit becomes Recommendation
payable, limitation should start running and there is need for 2 specific provi- ;D,ﬁlc“;:mm,
sion on the subject. For these reasons, we recommend that a specific article on '
the subject, to be numbered as article 22-A should be inserted in the Limitation
¢+ Act, after article 22. It should run somewhat on the following lines: —

“22A*” For money deposited wnder an  Three When ‘the stipulated period
agreement that it shall be payable Years expires.”
on the expiry of a stipulated period,
including money of a cusiomer in
the hands of is banker so payable.

32.36. This takes us to article 23. which reads as under ; Article 23.

“For money payable to the plain- Three When the money is paid.”
' gg‘n for money paid for the defen-  years.
t. _

It is identical with article 61.of the Acts of 1908 and 1877, and with article
59 of the Act of 1871,

3237. A question may arise whether the payment contemplated by the ar- Voluntary
ticle should be voluntary payment or one 'in lien of the coercive process of law, P*Yments
" ‘The following observations' of Anson (in the context of the substantive law of
coniracts) may be of interest in this conmection, though they do not deal with
limitation as such:

“The payment made by the plaintiff may be purely voluntary. 1t need not
be the result of any legal liability, or compulsion. Nor need it operate so
as to relieve the defendant of 2 liabililgy for the claim to reimbursement is
not affected by the fact that payment & not made in discharge of a debt
‘for which the defendant would himself be liable.”

The basis of the cause of action for the claim in such cases is a matter of
substantive law. There is a Madras judgment® from a very distinguished Judge
(Bhashyam Ayyangar, J.) to the effect that it is immaterial whether the party
secking contribution made thé payment voluntanily or involustarily. In either

_case, he is damnified and the parties against whom he seeks contribution have to
that extent been benefited. A Calcuita judgment® bases the right and duty of
" contribution on the doctrine of equiry (and not on contract). When a person’s
property is sold for a debt where the liability is joint, he does have, even accor-
ding to the Calcutta view, a claim against his joint debtor for the amount paid
in excess of his half share (though he canmot be said to have “paid” the amount).
Tn either view of the matter. the person making payment is not left without 2
remedy. We would not therefore recommend any amendment in the atticle under
consideration.

32.38. It can happen® that when the plaigtiff pays the money which the de-Two causes
fendant is legally bound to pay, the payment will give rise to two causes of ac-.‘f’graﬁgzh'
tion—{(i) cause of action for recovery of the money so paid by the plaintiff, of contract.
governed by article 61 (of the Act of 1908) {corresponding to the present article

23). (i) cause of action arising on the date when the contract is broken, thus

lAnson's Law of Contract (23rd Ed.), para 594

SRajak of Vizisuagram v. Rojah Sctrucherls Somasokhararez, (1903) LL.R. 26 Mad.
686, 693, 696 (F.B,) . )

3Cope Hath Munshi v. Chandra Nath Munshi, (1896} LL.R. 21 Cal. 814,

Wishram v, Pannalal, ALR. 1937 Mag. 152, .

1614 M of LJ & CA/ND. 83
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giving rise to a suit for damages for breach of contract. It is for the plaintiff to -
elect between the two. No amendment of the artick is called for on this count.

32.3%. As to the persons who make payment in a matter in which they have
no interest (volunteers), this aspect does not appear to have come to surface in
decided cases. But Anson' observes :

“Secondly, the plaintif have been under a legal liability to pay the
money. If he chooses voluntarily to pay money in discharge of the defen-
dant’s’ liability, he will have no claim to reimbursement............ English law
does not favour the negofiorum géstor, the ‘officious bystander’, who inter-
venes, without being requested to do 8o, on another’s behalf.”

Though this facet of the matter, namely, that the article applies only when
the plaintift has paid money for the defendant where he has a legal interest has
not been brought out in the text of the article, the decided cases do not seem t0 .
entertain any doubt that it is so.?

Tn the result, no change is needed in article 23.

32,40, Article 24 reads as under :

“For money payable by the defen- = Three When the money 1§ Tecelv ¢
dant to the plaintiffl for money  Years.
received by the defendant for the
plaintifi’s use.

The article is identical with articlg 62 of the Acts of 1908 and 1877, and

with article 60 of the Act of 1871,

.

3241, The Supreme Court hag ruled® that in order to attract article 62 of
the Act of 1908 (present article 24), it is not pecessary that at the moment of
the receipt of money the defendant shonld have actvally intended to receive it
for the use of the plaintiff. As the same time, the article cannot apply if the
right to refund does not arise immediately on receipt by the defendant, but arises

- _only by reason of facts that transpire subsequently. The philosophy of the ar-

ticle is that the plaintiff has a cause of action for instituting the suit at the very
moment of the receipt.

3242, The article in its actual operation has been held to encompass 2
variety of situations, such as (i) co-shares,! (ii) Hability® of the legal representa-
tive of a deceased person who has received the money, (i) transferee of a dec-
ree* (iv) suits’ by auction-purchaser for the refund of sale price when it is dis-
covered that the judgment-debtor did not have a saleable interest (in the pro-
perty) and (v} payment® to benamidars. . '

32.43. The case law on the article, extensive though it is, does not disclose
any need for amending the article.

VAnson’s Law of Contract (23rd Ed.), page 592.
CY. sactions 68 to 70, Indian Contract Act, 1872, i
SYenkata Subbarao v, State of AP., ALR. 1965 8.C. 1713.
tAshorfi Kuor v. Ram Pearey, ALR. 1939 All. 442,
. SRambheri v. Rohint Karta, ALR. 1922 Cal, 499.
. Ya) Shanmughan v, Offiial Receiver, A LR, 1938 Mad. 532.
© (b)Y P, Malliah v. Brahmayva, ALR. 1960 AP, 89.
*ta} Thakur Lal v. Nahulal, A LR, 1964 Raj. 140.
- (b} P. Malliah v. Brahmayva, A LR, 1960 AP. 89.
‘8K arapmurthi v, Ramanatha, ALR. 1946 Mad. 248 (F.B..
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32.44. This takes us to article 25 which reads as follows : Article 25,

“For money payable for interest Three When the interest becomes due.”
upon money due from the defen-  years.
dant to the plaintiff.

‘The article is identical with article 63 of the Acts of 1908 and 1877, and
with article 61 of the Act of 1871.

No change is needed in the article.

32.45. Article 26 reads as follows : Arsticle 26.

“For money payable to the plain- Three When the accounts are stated in
tiff for money found to be due years, writing signed by the defendant of

from the defendant to the plain- his agent duly authorised in this
tiff on accounts stated between behalf umless where the debt is,
them. by -a simultaneous agreement in

writing signed as aforesaid, made
payable at a future time, and then
when that time arrives.”

It is identical with article 64 of the Acts of 1908 and 1877,
In the Act of 1871, article 62 was as follows : —

“For money payable to the plain- Three When the accounts aie stated, unless
tiff for money found to be due years,  where the debt is made payable at a

* from the defendant to the plain- future time and then when that time
glﬁ‘ on accounts stated between arrives.”
. them.

No change is needed in the present atticle.

32,46, Article 27 reads as under: lo 27.

“For compensation for breach of a Three When the specified time arrives or
promise to do anything at a spe-  years. the contingency happens.”
cified time or upon the happen-
ing of a specified contingency.

It is identical with article 65 of the Acts of 1908 and 1877.
Article 63 of the Act of 1871 was in the same terms, with slight verbal differ-
The present atticle seems to need no change.

P

| 32.47. Article 28 reads as follows: & Article 28.
“On a single boad, where a day is Three The day so specified.”
specified for payment. years.
It is identical with article 66 of the Acts of 1908 and 1877, and with article
65 of the Act of 1871.

No change is needed in the article.

3248, Article 29 reads as follows: _
“On a single bond, where no such Three The date of executing the bond.”
dey is specified. years. : '
It is identical with article 67 of the Acts of 1908 and 1877, and with artitle
66 of the Act of 1871. : .

No change is needed in the article.

Article 29.
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3249. Article 30 reads as under:

“On a bond subject to a condition. Three When the condition is broken.
\ years,
It is identical with articic 68 of the Acts of 1908 and 1877 and with article
67 of the Act of 187]. '

32.50. Since the group or articles (28, 29 and’ 30) deals with limitation for
suits based on a bond, the use of the expression “single bond” occurring in arti-
cles 28 and 29 needs some comment. The simple definition of “single bond” is
that it is a bond merely for the payment of a certain sum of money, without any
copdition annexed to it.-

But even Halsbury,' while discussing “single bopd”, to fali back on Shakes-
peare and quote from “Merchant of Venice” :*

*Go with me to a notary, scal me there Your single bond, and in a merny
sport. In such a. place, such sum or sums as are Express'd in the condition,
let the forfeit Be........oovunveiienennnens » '

Halsbury comments that such instruments have become rarc and the term

“gingle bond” acquired various meanings, including a bond given by one obligor
as distinguished from one given by two or more,

32.51. Applicadon of articles 28, 29 or 30 would depend upon the terms and

" conditions of the bond in question. Such being the case, it is not surprising that

certain amount of conflict did arise regarding the application of these articles. The
conflict was, however, predicated more on the interpretation of the term of the
“bond”, that on any conditions of interpretation of the text of the articles.’’

Article 27 is a general article covering breaches of promise to do anything
at a specified time or upon the happening of a specified contingency. Certain con-
flict has emerged when the article is applied to breaches arising out of the bonds.
For example, in a Madras casc®, where a bond was executed for subscriptions
payable to a chit fund in specified instalments, with the condition that the whole
amount would become exigible on failure fo pay any instalment on demand, the
Court laid emphasis on the expression “on demand” contained in the bond and
held that the claim for the whole amount due could be based only on the bond
itself, and not on the original causc of action. This ruling did not follow sn ear-
lier one of the same High Coutt.’

¢

32.52. Liabilities of the principal and surety™ and computation of the period

of limitation based on a promissory note,”" have also given rise to some conflicting

32.53, However the conflict regarding the application of these articles to the
facts of a particular case turns more on the construction to be put on the particular

YHalsbury's Laws of England (4th Edition}, 1386,
*Merchant of Venice, Act I, scene 3, lines 146 <t seg,
SBalakrishnudu v. Narayenaswami, ALR, 1914 Mad. 4, at page 6.

. &Hari Lal v. Thamman Lal, A1R. 1923 Oudh 19.

SNarain Das v. Mamtoo Lal, AT R. 1935 All 405,

SRamiah v. Sankaranarayana, A.LR. 1958 Ker. 246

1Gauri Shankar ¥, Surju, (1881) LL.R. 3 All. 216, 279 (D.B).
BSeetharamayyar v. Murisami, ALR. 1919 Mad. 462.
urayya V. Tiremalandhan Bﬁ?m, ALR. 1916 Mad. 485,
WCharu Chandra v. Faithful, R. 1919 Cal 636, .-
USomanath Raju Ramamiurty, ALR. 1957 105
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document in question, rather than on a defect in the phraseology used in these
articles. We therefore recommend no change in the text of these articles on
these points.

3254, Article 31 reads as under:— Article 31.
“On a bill of exchange or pro- Three When the bil) or note falls due”.
mlsory note payable at o lixed years

time after date.

It is identical with amclc 09 of the Acts of 1908 and 1877. and with aricle
68 of the Act of 1871.

No change is needed in the article.

32.55. Article 32 reuds as under:— Article 32.
“On a bilt of exchange payable Three When the bill is presented.”
at sighe, or after sight, but years

not at a fixed time.
It is identical with article 70 of the Acts of 1908 and 1877.
Article 69 of the Act of 1871 rcad as under: —

“On a bitl of exchange payable Three  When the bill is presented.”
at or after sight. years

No change is needed in the article.

3256, Article 33 reads as under:— _

“On a bill of exchange aceepted Three When the bill is presented at that
payable at a particular place. years place®

It is identical with article 71 of the Acts of 1908 and 1877, and with article
70 of the Act of 1871.

. No change is needed in the article.

32.587. Article 34 rcads as under:—

. “On a bill of exchange or pro- Three When the fixed time expires.”
missory note payablefat a fixed years.

time after sight or after de-

mand.

It is identical with article 72 of the Acts of 1908 and 1877, and with article

. 71 of the Act of 1871.

No change is néeded in the article.,

!
32.58, Article 35 rcads as underi—

“On a bill of exchange of promi- Three The date of the bifl or note.”

. ssory note payable on demand years,

and not accompanied by any

wntmg restra.mmg of postpon-

ing the right to7sue.
. The article has not undergone any change in the phraseology used, except
that article 72 of the Limitation Act of 1871 had provided the starting point
of limitation as the date of demand, which, in the Act of 1877, was changed to
the date of the bill or note. This brought the law of limitation in line with the

technical meaning of “on demand”.!
. %, Rowe v. Young, (1820) 2 Brod & B. 165, 180; 21 RR. 91.

Article 33,

Article M.

Article 35,

117
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32.59. Conflicting views expressed by the Bombay' and Aliahabad® High
Courts are sometimes referred to vader this article. But the decisions referred to

relate to problems of Hindu law and obligations imposed thereunder upon the

son for the debts of the deccased father. Recently, this article (along with
article 112} ‘cam¢ up for comsideration in the Allahabad High Court,® which
held that when the claim of a private person was barred by time on the date
of his death, the devolution of Lis property on the Government by escheat would
not enable the Government to take advantage of the extended period of article
i12, s0 as to bring the cause of action within limitation. Herein also, the text
of article 35 has not prescated any difficulty and we recommend no change
therein. ’ '

32.60. Article 36 reads as under —

“On a promissory note or bond Three The expiration of the first term
payable by instalments, , years  of payment as-to the part thep
. payable; and for the other parts,
the expiration of the respective
terms of payment.”

It is identical with article 74 of the Acts of 1908 and 1877 and article 74

of the Act of 1871,

32.61. With the increased solicitude for the ‘welfare of the oppressed villagers
and landless labourers, the Legislature has stepped in to relieve the borrower
of the hardship inherent in the unpleasant prospect of facing a decree, when, owing
to natural calamities or failure of crops, he is unable to discharge his obligations.
One such Act is the Madras indebted Agriculturist (Repayment of Debts) Act,
1955, which defines a “debt” as including even a decree or order of a court.
Section 3 of the Act provides that no suit for the recovery of a debt shall be
instituted, and no application for execution of a decree in respect of a debt shall
be made, against any agricuiturist in any civil or revenue court before the expiry
of four months from the commencement of the Act. Section 4 prescribes a mode

of payment of debt in instalments, while section 8 excludes the time during which

the institation of the suit was barred from computation of the period of
limitation,

Similar provisions exist in Eothcr State laws, likc the Bengal Agricuitural
Debtors Act, 1936 and C.P. & Berar Relicf of Indebtedness Act, 1939,

3262, There was previously some diffcrence of opinion as to whether article
36 of the Limitation Act could apply to cases where the debt had been made
payable in instalments as a result of statute. This controversy was resolved, as
regards the Madras High Court, by the case of Bichal Naidu v. Muthuramanlin-
gam.* As was observed in another case® :

“It is ordinarily not open to the parties to plead that the debt was divisible,
unless the contract had expressly stipulated therefor. But where a special
enactment, which is invested with a overriding power with regard to any
other law, creates this effect of liability to pay the debt only in instalments,
it is reasonable interpretation te hold that each instalment will fumnish

\Warottamdas v, Chitta, ALR. 1939 Bom. 454, 465. '
tNarsingh Misra v. Lalji Misra, (1901) LL.R. 23 All 206, 208, 209, .
tRoop Kr‘ﬂ% Seth v. State of ULP., 1978 AW.C, 162, teferred to in (1978) Yearly .
i lumn . o :
Dm%ighoal Naidu v. Muthuramalingam, LLR '-(l-%Mg. 1144,
SGopal Udayar v. Mangala Udayar, (1961} 74 LW. 601.

\
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a distinct cause of action. At least for the purpose of limitation, and the
right to sue, the integrality of the debt must thus be held severed into dis-

tinct parts.”

32.63. Tt is axiomatic that where a contract undergocs a change cwing to No change
statutory intervention, the original contract is not the only document to be scanned "¢*9¢
for on identification of the cause of action. In determining the nature of the

cause of action, one will have to take into account the statute also. Having taken

all these aspects into consideration, we do not think that the article needs any

change.

.

32.64. Article 37 reads as under : o Article 37-
“ . - introductory.

On a promissory note or bond Three When the default is made, unless
payable by instalments, which years. where the payee or obligee waives
provides that, if default be the benefit of the provision and
made in payment of one or then when fresh default is made
more instalments, the whole in respect of which there is no
shall be due. such waiver.”

. Tt is identical with article 75 of the Act of 1908. In the Act of 1877, in
article 75 the wording was slightly different. Article 75 of the Act of 1871
reads as under: : '

*On a promissory note or bond - Three The time of the first default
yable by instalments, which years. unless where the payee or obligee
ovides that if defalglt be made waives the benefit of the provi-

in payment of one instalment, sion, and then when fresh
the whole shall be due. default is made.”

The law under the earlier Acts, is discussed in three cases of different High
~Courts ** ’

No change in the relevant article was recommended by the Law Commisison
in its Report on the Limitation Act, 1908.4 -

32,65, In spite of the changes effected in the first and third columns of the Conflict as
article as detailed above. certain amount of conflict did arise in the application !0 inskal-
of this article to practical situations. It has been held by the Patna High Court* '
that in the case of an ordinary monecy instalment bond with a default clause
which provides that if any instalment is not paid the whole sum would be due,
the limitation for a claim to recover money due under the bond runs from the
date of the first default that is not waived. The creditor cannot stop  the period
of limitation from running by waiting 1ill the whole of the sum becomes due.
Therefore, in such cases, it was no longer at the option of the creditor (unless
he had waived the default) to stop the period of limitation from ranning.

32.66. However, a different view has been taken by a singler Judge of the
Madras High Court! holding that the creditor in such a case may sue (at his
option) either for the instalments that have become overdue or for the whole
amount., Axticle 75 (of the Act of 1908), it was held, was no bar to a suit
on the instalment bond itself filed after or before the expiry of the instalment
peried. for the recovery of the instalments which the debtor had contracted to

\Sara¢t Lakshi v. Narendra, (1928) 33 CW.N. 250; ALR. 1929 Cal 292,
SHurrapath v. Maheroolab Moolih. (1876) TL.R. 1 Bom, 125

3 4hmed  Ali v. Hafiza (1881) TLLR. 2 All 514* '
sLaw Commission of India, 3rd Report (Limifption Act, 1903) page 36 para 92,
sGGokul Mahion v. Sheoprasad, ALR. 1939 Pat.*433, 442, LLR. 18 Pat 459 (F.B).
Sqyyathurai v. 1bramsa Rowthar, ALR. 1949 Mad. 592, paragraph 4-5.
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pay and which had not become themselves time-barred under asticle 74 of the

~ Act of 1908 (now article 36). The two remedies are co-existent, and both are

open to the creditor. The creditor has his choice either to wait and sue for the
instalments in default under article 74, or to enforce the default clause in 2 suit
contemplated by article 75 (both of the Act of 1908). A suit filed under article
75 may be dismissed on the debtor proving waiver by the creditor of the defanlt
that entitled the creditor to file such a suit, in which case the creditor can, of
course, still fall back on his right to sue for instalments within the time limits
prescribed by article 74. The creditor has also the other alternative of suing to en-
force the default clause for a subsequent default which he has not waived within the
period prescribed by article 75. Reading the two articles together, the contention that

“because the whole amount becomes payable on default, the creditor must sue on
‘the whole bond within three years of.such a default could not be accepted. Thus

the plaintiff has the option of enforcing the default clause in article 75, and if he
does not do so, e must be deemed to have waived the benefit of the provision,
and he then can fall back on his ordinary right of suit on the covenant to
pay by instalments wnder article 74 (present article 36). -

32.67. In one case before the Kerala High Court,' an argument was addressed
that once a defauit has taken place in the payment of instalments, tim¢ starts
running from the date of default and a suit filed three years after the first default
is also barred by time. But the High Court held that default in each instal-
ment creates a separate canse of action and causes of action within three ycars
before the suit are not barred.

32.68. Tt seems that the applicability of article 37 to a particular case de-
pends largely on the terms of the bond and on any statute which may govern or
modify the terms of the bond as a matter of substantive law. The words “creditor
shall have liberty” may, for example. create an option, while more stringent
words may rule out an option. Waiver, again, is a mixed question of law and
fact, and whether the waiver was express or implied will have to be discerned
from the facts of each case®. This is evident from numcrous rulings of High
Courts, involving different facts situations.!.*

In this position, no amendment is recommended in the article.
32.69. This takes us to article 38. Article 38 reads as under :

“On a promissory note given by Three years.  The date of the delivery to the
the maker to & third person to payee.”
be delivered to the payee afier
a certain event should happen. _

Tt js identical with article 76 of Acts of 1908 and 1877.
Atticle 76 of the Act of 1871 read as under : .

“On a promissory note given by Three years.. The time of the delivery to the
the maker to a third person to . Ppayee.”
be delivered to the payee after a
certain event should happen.

No change is nceded in the article,

1% achappan v. Palmiand Corporation, & LR, 1977 Ker. 201,
2Peviddas v. Parma Gokalia, ALR, 1§59 M.P. 413, 414,
tdjudhia v. Kunjal, LL.R. 30 All. 123125,

Mokan Lol v. Tika Ram. TL.R. 41 All 104, 106.

sLaltg Prased v, Gajadhar, A.LR. 235241
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© 3270. Article 39 reads as under:— . Article 9.

“On a dichonoured foreign bill Three yeers.  When the notice is given.”
where protest has been made :
“and notice given.

It corresponds to article 77 of the Act of 1908, which was as under:
“On a dishonoured foreign bill Three years. When the notice is given.”

where protest has{been made
and notice given.

Article 77 of the Act of 1877 was in the same terms. So _waé article 77
of the Act of 1871.

The article needs no change.

1

. 3.71. Article 40 reads as under:— ’ Article 40,

“By the payee against the drawer Three years.  The date of the refusal to accept.”
of a bill.of exchange which has
been dishonoured by non-
acceptance. '

It is identical with article 78 of the Acts of 1908. 1877 and 1871. _

No change is needed in the article,

32.72. Article 41 reads 'as under -— Article 41,

“By the acceptor of an accommo- Three years.  When the acceptor pays the
. dation-bill against the drawer. amoung of the bill.”

It is identical with article 79 of the Acts of 1908 and 1877.

Article 81 of the Act of 1871 was as follows:—

“By the acoeptor of an accommo- Three yearc.  When the acceptor pays the
dation-bill against the drawer, amount.”

No change is needed in the article.

A2.73. Article 42 reads as under - --- _ Atticte 4i'

“By a surely against the principal Three years.  When the surety pays the credi-
debtor. . tor.” _
It is identical with urticle 81 of the Acts of 1908 and 1877, and with article

" 82 of the Act of 1871.

3274. A'resume, of the case law under this article shows that while diffes o0 1aw.
rences of opinion do arise in regard to the rights and liabilities of the surety
under the general law of contract and the terms of, the surety bond. the wording
- of the article, alone and by itself, has not given rise to any serious difference of
opinion and herice no textual change is recommended in the article,

32.75. We now proceed 1o article 43. Tt reads as under:— Article 43,
“By a surety against a co-surety. Three years. When the surety pays anything
in excess.

_ It is dentical with article 82 of the Acts of 1908 and 1877. and with article
83 of the Act of 1871,
_ No change is needed in the article.

17—14 M of LI&CA/ND/83
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32.76. Article 44 reads as under :—

*“(a) On a policy of insurance
when the sum insured is paye-
ble after proof of the death has
been given to or received by the
tNSUTErs.

“(b) On a policy of insurance when Three years.

the sum insured is payable after
proof of the loss has been given
¢ or received by the insurers.

Three years.

The date of the death of the
deceased, or where the claim
on the policy is denied, either
partly or wholly, the date of
such denial.”

The date of the occurrence
causing the loss, or where the
‘claim on the policy is denied,
either partly o1 wholly, the date
of such denial.”

~Article 86 of the Act og 1877 read as under:—

“(a) On a policy ofinsurance when Thice years.

the sum insured is payable after

The date of the death of the
deceased.

proof of the death has been
given to or received by the in-
surers.

“(b) On a policy of insurance Three years. The date of the occurrence caus-
when the sum insured is payable ing the loss.™
afigr proof of the loss has been
given to or received by the insu-
Ters.

Article 86 of the Act of 1877 read as under:—

“Qn a policy of insurance when Three years.  When proof of the death or loss
the tum assured is payable ' is given or received to or by the
immediately after proo(P of the insurers, whether by or from
death or loss has been given tc the plaintiff or any other per-
or received by the insurers. son.”

This was identical with article 88 of the Act of 1871.

Article 86, as quoted above from the Act of 1908, was substituted in it by
the Ensurance (Amendment) Act, 1941, section 68. Previously, the time ran from
“when proof of the death or loss was given to or received by the insurer.”

In the Act of 1963, the words “or where the claim or the policy is denied,
either partly or wholly, the date of such denial” in the third column of both the
clanses of the article are new and were brought in at the Joint Committee stage.

"They provide an alternative starting point of limitation with reference to life

insurance policies and other policies. .

The article rfeeds no change.

3277 Article 45 reads as under :(— v
“By the assured to recover premia  Three years.  When the insurers elect to.avoid

paid under a policy voidable the policy.”
at the election of the ingurers.

It is identical with article 87 of the Acts of 1908 and 1877, and with article
89 of the Act of 1871.

The article needs no change.
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32.78. Article 46 rcads as under - Article 46-Ffistory

“Under the Indian Succession Three years.  The date of the poyment or dis-
Act, 1925 (XXXIX of 1925), - ' tribution.”
section 360 or seciion 36l. to
compel a refund by a person to
whom an executor oi admiiis-
trator has paid a legacy or dis-
tributed asse’s. _

It corresponds to article 43 of the Acts of 1908 and 1877. In the Limitation
Act, 1871, this article found no place. The phraseology of the article has con-
sistently remained the same except that the Repealing and Amending Act, 1930
substituted the words “Indian Succession Act, 1925 (XXXIX of 1925), section
360 or section 361,” in place of the words “Indian Succession Act, 1865, section
320 and section 321 or under the Probate and Administration Act. 1881, scction
139 and section 140.” !

The article needs no change.

_;2.79. Article 47 reads as under : Article 47

“For money paid upon anexisting  Three years.. The date of the failure.”
consideration which : frerwards
fails,

_ It is identical with article 97 of the Acts of 1908 and 1877, and with article
98 of the Act of 1871,

The Law Commission in its Report' on the Act of 1908, recommended a ;|
proper placement of the article under the category of contracts. and this recom-
mendation has been accepted.

¢

3280. Though the article has not evoked any controversy in its application, Conﬂ;lqt
a solitary judgment of the Judicial Commissioner’, Qudh, held that when the;:ﬁfn"cﬁ
plaintifis were in possession of some portion of the property transferred to{-'onrﬂ?lml:on
them by the defendant, it would not amount to “failure of existing consideration.” in part

as a part of the consideration is in the hands of the plaintiffs.

“This view (for which no authority was cited) has not gained currency and
has not been followed in any subscquent cases. In a Bombay case’. it was con-
ceded by both the parties that article 97 of the Act of 1908 applied even when
there was partial failure of the consideration. In a Madras case', a feeble at-
tempt was made to contend that article 97 (of the Act of 1908) did not apply
where there was partial failure of consideration, which was brushed aside by the
court:

%I can find no authority for such a propesition and I am not prepared to
accept as there is no reason why the words ‘an existing congideration’ in
article 97 should be read as meaning ‘the whole consideration for the con-

tract’”

To the same effect is a Punjab case.”

Law Commission of India, 3rd Report (Limitation Act, 1908), page 3. para 101.
sgarim Bux and another v. Abdul Wahid Khan, ALR. 1924 Oudh 377.

3Bapu v. Kashiram. ALR. 1929 Bom. 361 . .

sAfeenakshi v. Krishna Rovar, ALR, 1917 Mad. 296. .

sGillu Teekan v. Damodar Dass, A.LR. 1972 Punj. 23.
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32.81. In dhis position. no clarificatory amendment of the article is calied
for.

32.82, Artick 48 runs as under -—

“For contribution by a party who Three years.  The date of the payient in excess
$ paid the whole or more than ol the p:aintifl’s own share.”
his share of the amount due .
under a joint decree, or by a ot
sharer in a joint estate who has '
paid the whole or more than his
share of the amount of revenue
due from himself and his co-
- sharess.

It corresponcis o article 99 of the Acts of 1908, 1877. and to article 100
of the Act of I871. In the course of its evolution, it has undergone certain verbal
changes, but there is 1o surviving controversy on the article and no change is
needed in the article.

32.83. Article 49 reads as under -

“By a co-trustee to enforce Three years.  When *he right to coniributicn
agamst the estate of a deceased accrues.”
. trustee a claim for contribution.
It is identical with article 100 of the Acts of 1908 and 1877, and with article
101 of the Act of 1871.

No change is needed in the article,
32.84. Article 50 reads as under :—

“By the manager of 4 joint estate  Three years.  The date of thc payment.”
of an undivided fzmily for con- "
tribution, in respect of a pay-

_ment made by him on account

“of the estate.

.It is identical with article 107 of the Acts of 1908 and 1877.
lﬁ 'thc Act of 1871, article 107 read as under:—

“By a Hindu Manager of a joint Three years. The date of the payment.”
estate for contribution in res-
pect of a payment made by him
on account of the estate.

32.85. When the 1871 Act and other Limitation Acts were sought to be
consolidated by the Indian Limitation Bill of 1877, the Government Pleader of
Dacca commented':

“Why should a different rule obtain when a manager of a joint estate is

a Muhammadan and not a Hindu? It is well known that Muhammadans in

. Lower Bengal recognise the joint family system almost as much as the
Hindus.” '

When the varicgated nuances of prevalence of the joint family  system
extending from Dacca to Malebar were explained to the members of the Select
Committee, they decided to omit the word “Hindu” from the article, and the article
without the word “Hindu” appeared as article 107 of the Act of 1877. This is
tﬂg present position also. '

f'Mr. 0, N. Mitter. Governmoent Pleader, Dacen. Letter No. 1. duted 2n0d March, 1877,
National Archieves File 1877, Puper No. [, page 3,
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32.86. As the article has not given rise to iy recend controversics, no change Change not
is recommended thercin. needed.

32.87. Anticle 51 reads as under:—— Article 51.

“For the profits of immovable Threg YEUrs.
property belenging to the plain-
tiff which have boen wrongfully
received by the defendant.

When the profits are received.”

It is identical with article 109 of the Act of 1908.

Article 109 of the Act of 1877 diflered i some particulars and read as
. under:—

“For the profits of immovable 1 lirec YEUrs,
properly  belonging to  the
plaintiff  which ~ have Deep .
wrongfully received by the de-
fendant. i '

When the profits are received.
o where the plaintiff has been
dispossessed by a decree after-
wards scf aside on appeal;

-

| when he rccovers porsession.”
Article 109 of the Act of 1871 was as under: —

“For the profits of immovable Three vears. When the profits are received
P Y p ’

propetty belonging to the plain- or where the plaintifl has beep
tiff wrongfully received by the dispossessed by a decree after-
defendant.

wards set aside on appeal,
the date of the decree of the

. appellate court. ;

32.88. Cases of wrongful disposscssion of property and recovery of profits Classification—
- arising out of that property wronfully reccived by the defendant can broadly be Cases of

X profits wrong-
classificd under two types: fully received.

(@) The first is the case of the rank trespasscr, against whom the rightful
owner files a, suit {or recovery of possession and profits wrongfuliy re-
ccived by the defendant. In such a case no previous [itigation is involved
and no problems would present  themselves, because the real owner

- would ordinarily couple a prayer for mesne profits along with a prayer
for ejectment and possession of the property in question while filing a
suit, -

(b} The second type of cases would arise when the wrongful naturc of the
possession of the defendant and the conscquential receipt of profits by
him is declarcd to be so by a judgment or decree of an appellate court,
In such a case. the possession, and receipt of profits would have been
lawful, but for the reversal of the Jjudgment appealed against and it is
in the fitness of things that a department of the court should take upon

itself the responsibility of restitution so has it been done by section
144, CP.C.

32.89. The second sitvation' merits detailed discussion. 1t would be interest- Comménts from
ing to take a stock of thﬁ comments which were received when the draft bill of . Small Causes

. . Court Judge-—
1871 leading to the Act/was circulaied Mr. N, H. Thomson.? Esq. referred Calcutta.

to some High Court judgments? and observed :

[

Paragraph 32.88 (b) supra. ] .
““Officiating First Judge, Small  Causes Courl Cudeutta.  Letter dated 19th December,
18707 National Archives File 1871, Paper No. |, )
“a) JovRorun v. Rance Astomudle Koer, 5 W.R, 125, .
(0) Mashook Ali Khan v. Jowala Bukhy, LL.R, 2 All. 290.
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“But what should be the rule when the party suing for the mesne profits
has been dispossessed of the land in respect of which mesne profits are claim.
ed, by a decree of court afterwards sct aside on appeal.”

/' 32.90. From the legislative history' of article 51. it would be scen lhat the
clause pertaining to recovery of possession consequent upon a decree being set
aside an appeal (obtaining in the third column of article 109 of the 1871 Act
and the 1877 Act) has been omitted in the 1908 Act. Commenting on this
omission, the Mysore High Court® after compariag the phrascology of the two
Acts, observed : :

“In my opinion, this deletion indicates tho intention of the legislature that
article 109 (article S1 in the Act of 1963) would not be applicable to a
suit for restitution.”

.This reasoning has been adopted by the Allahabad® and Andhra Pradesh
High Courts, :

3291. Earlier, the High Courts of Lahore’, Allahabad* and Bombay™ had
held otherwise.

The change in the phrascology of the third column was noticed by the
Madras High Court®: '

“The reason for omission was probably the change which section 144,
clause (2), C.P.C. 1908 introduced, as a scparate suit for recovery of such
profits was barred by that section.”

.32.92. The Supreme’ Court has since held that an application for restigu-
tion under section 144, CP.C. is an application for execution of a decree and
is therefore governed by article 182, Limitation Act, 1908 (present article 136)
—and not by articlc 181 of the Limitation Act. 1908 {present article 137)—a
residuary article of limitation for applications. This position needs no change.

3293. Tie Calcutla High Court™ has held that the true test for determining
when a cause of action has accrued is to ascertain the time when the plaintiff
could first have maintained his action to a successful conclusion. Carrying on this
analogy of “cause of action” to the Limitation Act, the Court held that a plaintiff
who could sue for mesne profits for the period from 1913 to 1918 only on 22ad

- June, 1918 is not debarred from maintaining the suit which was instituted on

28th April, 1921.

32.94. However, the gencral trend is represented by an carlier Allahabad
judgement™ which ruled that the period of limitation capnot be suspended once it
has begun to run (unless that suspension is itself provided for in the Limitation
Act) and that the plaintiffs are not entitled to get a decree for mesne profits for
more than three years prior to the date of the suit:

. .
© Para*32.87 supra.

2Balappa v. Waman, A.LR. 1962 Mys. 235, 237,

iRam Krishna Kapoor v, Behari Lol A1R.“1963 All 44.

Wenkata Ramanayva v. Singavya, A.LR. 1967 A.P. 8.

*Basheshar Das v. Diwan Chand, ALR. 1933 Lah. 615,

0 baid-Ullah Khan v, Ahdul Jalil Khqn, A.LR. 1937 All. 481.

"Dullabhbhai Hansji v. Gulahbhai Morarji, A.LR. 1938 Bom, |58,

SRangaswarmi v. Alagavammal, AR, 1915 Mad. 1133,

SMalijibliai v. Manibhai, ALR. 1965 S.C. 1477,

WDwifendra Narain Roy v, Joges Chandra De, A.LR. 1924 Cal. 600,

WURant Charan Sahu v. Mata Prasud, (1927) LL.R. 49 All. 565, 573.
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~ “It would be dangerous to lay down generally that there is spme prin-

ciple outside the Indian Limitation Act under which Limitation can be sus-
pended. Such a conclusion would be quite contrary to the intention of the
legislature.”

3295. “Their Lordships of the Privy Council in the case of Soni Ram v.
Kanihaiva Lal! themselves remarked that there was nothing in the Indian Limi-
tation Act which would justify the Board in holding that once the period of limi-
tation had begun to run it could be suspended. Their Lordship considered that if
they were to hold that by some reason the period of limitation was suspended.
they would be deciding contrary to the express enactment of section 9 that ‘when
once time has begun to run, no subsequent disability or inability to sue stops it’,
This remark of their Lordships clearly indicates that the period of limitation can-
not be suspended once it has begun to run, unless that suspension is itself pro-
vided for in the Act. We are, therefore, unable to accept any universal principle
. of suspension of limitation outside the Limitatiom Act’}. -

32.96. The Calcutta High Court® ruled in 1908 that the words “when the pro- No change as '
fits are received” mean “when the profits are actually received”. As the point has :;’Di;‘:"ﬁ“ '
not recurred in recent cases, there appears to be no need to suggest any amend- ’
ment on that score. )

" 3297. Most of thic suits under this article coming from the .mofussil relate Starting
to agricultural property and the point of time from which limitation should bell_’e"g‘;‘lt,d“:o
deemed to be running (in regard to mesne profits of agricultural land) became a agricultural
matter of controversy. Unlike the occupant of a tenement or a building (the rent‘“lnd'
whereof is payable on a fixed date of a month), a person in possession of an agri-
cultural farm would be cutting the crops, drying them and selling them in the
Mandi at various times of the vear, and, depending upon the fertility of the soil,
might reap two or three crops a year. When the Draft Bill of the 1877 Act was
circulated for comments, two views were cxpressed. The Natiomal Archives file

for the 1877 Indian Limitation Bill contains a summary of the various opinions:

“Balu Opendro Nath Mitra, Government Pleader, Dacca is of the opi-
nion—and.in this opinion the judge of that District by whom he was con-
sulted, concurs—that the time allowed (three years) should be at least Six
years, if not twelve,—the time allowed for a suit for the recovery of the land
‘from the wrongful holder: and that the cause of action for profits receivable
in each year, should be. held 1o accrue on the first of the following year. In
any case the judge thinks that time should begin from when the profits wese
“receivable”, not “received”, whatever the number of years the legislature
may allow.”

“Mr. W. J. Money, Officiating Judge of Maimansingh, said the clause is very
gonerally worded and it is not clear whether it is applicable to suits for mesne
profits. Added that it would scem. from the time when the period. begins to run
being fixed to be “when the profits are received”, that the clause is not applicable
to cases of dispossession and suits for mesne profits thereon; inasmuch as the
rule for the calculation of the latter is that their determination is not limited to
the amount actually recéived, but to that which, according to the assets. might
with due care and diligence. have been realised, and the period of fimitation dates

from the time of dispossession.” '

\Soni Ram v. Kanithaiva Lal, (1943) LL.R. 35 All, 227, 237. (RiC.).
2Peary Mohan Rov v. Khelaram. Sarkar, (1908) L.I.K. 35 Cal. 996,
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32.98. “Mr. Charles D. F u.ld‘ a practising Barrister of Calcutta, comment-
ed in 1877 as under:

“I think the time in the third column ought to be, in respect of each
year’s profits, the close of the year in which they were collected. It would be

extremely inconvenient to count the time for cach instalment of profits re-
ceived on the gale days within the year.”

The Judicial Commissioner, Central Provinces also wrote in  the same
breath ;

“Profits (as for example, rents from the ryots) might be received in
smalt sums and on various dates. and it would be a matter of no small diffi-
culty to determine when they actually reached the wrong doer. Mesne profits
as a general rule, cannot be ascertained unti! after the end of the year, and

time ought to run from the date when they Fccpme annually due according
to the custom obtaining in the place.”

32.99. The Nagpur Judicial Commissioner’s Court® held that the appropria-
tion of crops commences from the date when the crops bezan to be cut and
limitation runs from that dute, notwithstanding the fact that the standing crops
were sold without the knowledge of plaintiff much earlier. This was a case under
the C. P. Tenancy Act, 1920. Bot carlier the same couri, while dealing with a
case’ under article 109 of the Limitation Act, 1908, had held that the actual re-
‘ceipt of profits gives the starting point for limitation. In this judgment, the earlier
views of Calcutta High Court. to the effect that the cause of action dees not arise
till the end of an agricultural year, were not followed.

32.100. For reasons not appearing from the Archives file, no attempt was
made to pin-point the starting point of limitation with any exactitude. The pro-
blems posed in the comments were two-fold : the first was, whether the article
applied at all to the cases of mesne profits and second, whether the starting point

-of limitation should be taken to coincide with the actual cutting of the crops.

(i) As regards the first point (applicability to mesne profits), it can be said
that the definition of “mesne profits” in section 2(!2) of the Code of Civil Proce-
dure, 1908 and the elaborate manner in which section 144 of that Code deals with
an application for restitution makes it clear that the article is inapplicable to cases
‘of mesne profits to which the plaintiff is entitled. as a result of reversat of a lower

court’s order or decree. This has now been finally scttled by the judgment of the
Supreme Court.* : .

- (ii) Coming to the second question (starting point) raised in 1877, it appears

- to us ‘that in thesc days of advanced methods of agricullure and crop rearing.

when as many as three crops can he taken from the same land within a year. it
would be impracticable to stipulate a particular day of the year, (such as the end
of the agricultural year under the Land Revenue Codes), as the starting point of
fimitatiori. ¥t could happen in some cases that the farmland in question has been
leased out by the defendant to a third party and the lease deed contains detailed
stipulations about thc mode of payment of the lease moncy. In such a case, it
would be open to the plaintiff to compute the running of time from such dates

Letter dated 1%h Apel, 1877, National Archivcs Fite (877, Paper 8. page 2
Wathulzsg v. .S}:ankerfal flltR 91'121] Nag:s ‘18?

YGarpatrao v. Jangain. A. 191 ag

SMahifibhai v, Parel Manhhw ALR. 1965 S.C. 1477."
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stipulated in the lease deed. But amending the third column of the article under
discussion would be no answer for meeting such a contingency, because the phra-
seology even now is adequate enough to take care of such cases.

32.101. As a result, no change is needed in article 51. - No change

needed in
. article 51,
32102, Article 52 reads as under:— Article 52.
“For arrears of rent. Three years.  When the arrears become due.”
It is identical with article 110 of the Acts of 1908, 1877 and 1871.
The article needs no change.
32.103. Article 53 reads as under;— Article 53,
“By a vendor of immovable pro- Three years. The time fixed for completing
perty for personal payment of the sale, or (where the title is
uopaid purchase money. accepted after the time fixed
: for completion) the date of the
acceptance.”

It is identical with article 11 of the Act of 1908.

- In the Act of 1877, the corresponding article was article 111, which read as

under: —

“By a vendor of immovable pro- Three years.  The time fixed for completing the
perty to enforce his lien for un- sale, or (where the title is
paid purchase money. . accepted after the time fixed

for completion) the date of the
acceptance.”

This was identical with article 111 of the Act of 1871,

. 32.104. The stages through which article 111 of the Act of 1871 has passed! History.
show that in 1908 there was a shift from the concept of enforcement of lien for
unpaid purchase money to a contract for personal payment of unpaid purchase
money. The earlier position about treating the suit as based on the lien gave rise
to considerable difficulties, as is apparent from the statement of objects and rea-
sons annexed to the Bill* which became the Act of 1908.

“The amendment proposed will make it clear that this article is appli-
cable only to suits to enforce the personal Hability of the purchaser.”

“It has been held by the High Courts of Bombay, Madras and Allahabad
that a suit by an unpaid vendor to enforce his charge on the land for the un-
paid purchase-money is governed by article 132 and not by this article: Chue
nilal v. Bai Fetha, 1.LR. 22 Bombay 846; Virchand v. Kamaji, LLR. 18
Bombay 48; Har v. Muhamdi, 1.IL.R. 21 Allahabad 454; Ramakrishna v.
Subrahmania, 1.L.R. 29 Madras 305 F. B., overruling Natesan v. Soundra,
LL.R. 21 Madras 141 and Avuthala v. Dayumma, 1.L.R. 24 Madras 233.”

32.108. The Draft Bill which was circulated for comments evoked two. sug-
gestions. The Advocate-General, Madras® wrote : —

“In article 110, in the first column, the words ‘as a personal claim’ may
be added to make (the) meaning quite clear.”

IParagraph 32.103, supra,

*National Archives File, 1908, page 6.

Mr. P. S. Sivaswamy Aiyer, Acting Advocatc ‘General Madras, letter dated 26th De-
cember, 1907, National Archives File 1908, paper 5, page 1.

1314 Mof LI&CAND/83
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And the Chief Justice of Bombay! éuggested that:—

“This amendment is capable of improvement as it stands, it would cover
a bit to enfopce a fien for unpaid purchase money. ¥ would suggest some such
words as these “for personal payment of unpaid purchase money’.”

That is how the present emphasis on “personal payment” came to be incor-
porated in the article.

32.106. The third column of the article does nos specifically refer to the

" date of registration of the sale deed, probably because the draftsman intended

to cover cases of sale of immovable property worth Rs. 100/- or less, which can
be conveyed by delivery of possession without any writing.

All the same, the tenor of the text of third column points out to the date
of registration of the sale deed as the startng point, and the Patna High Court
has heid that & suit for recovery of unpaid consideration would be itime-barred
if not filed within three years from the date of the accrual of the cause of action,
which was the date of compulsory registration of the document.

32107, There is suggesion in a Madras case’ to the’ effect that time shouid
start running from the date when the vendor suffers some damage by the pur-
chaser’s default in not honouring promises to pay a part of the consideration

of the transaction to a third party. Such a contingency cannot, however, be

generalised and put in the language of the article. Depending on the facis of the
case, the vendor may not take recourse to this article at all, but to the agreement -
to pay a part of the consideration to a third party at a future date incorporated
in the deed of convevance.

32.108. Tn the result. no change is recornmended in article 53

~

32.10?. Article 54 reads as under:

“For specific performance of a Three years, The date fixed for the perfor-
contract. - mance, or, if no such date is
' fixed. when the plaintifft has
notice that performance is
refused.”

It is identical with article 113 of the Acts of 1908 and 1877.
Article 113 of the Act of 1871 was as nnder:

“For specific performance of a Three years.  When the plaintiff has notice that
contract, his right is denied™. .

32,110, The history given above shows that the language in 1871 was
different. Whén the draft Bill of 1877 Act was circulated for comments, the
Secretary, Legislative Department commented:*

“No. 113—Specific performance—‘When the plaintiff has notice that
his right is denied’. This is from Angell on Limitation. 5th ed., p. 73, citing

Chief Justice L. Jenkins letter No. 2469, dated 18th December, 1907 from Acting
Registrar, Bombay National Archives File, 1908, paper 6, page I3. ’

Kazim Sher v. Jaswant Devi {1969 B.L.LR. 500.

*Navanini Nadar v. Vedamanicka Nadar, ALR. 1933 Mad, 424, .

Mote by the Secrefary, Legislative Depariment on Sir Richard Garth's remarks (on
the Limitation Act) dated 22-10-1876, National Archives File 1477, page 7.
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Brown v, Tillson, 25 N.Y. 194, and seems in substance correct.  But after
‘night’ insgrt ‘to have the contract specifically performed.”

Further, Mr. Charles D. Field® suggested the following improvements:

“I would add in the last column as to all these articles ‘or might with
- due diligence have become known’.”

The expression “right is denied” in third column was replaced in 1877 by
words referring to refusal of performance.

32.111. The article has not given rise to any conflict of views. There was Arbitcation
a suggestion in earlier cases of the Allahabad High Court® (though not followed awards.
later on)®’, that an award can be equated as a “contract” and a suit to claim
specific performance on the basis of the award comes within the purview of this
article. The point has lost its practical importance, because, in view of section
32 of the Arbitration Act, 1940, no suit can be filed to enforce an award. '

32.112. However, even now it is possible to envisage certain awards saved No change
from the purview of the Arbitration Act by virtue of scctions 46 and 47 of that needed.
Act, but in such cases, the statute setting up the machinery of arbitration would -
usually itself provide for the enforcement of the award. If not. the residuary ar-
ticle in the Limitation Act can apply. Consequent]y, we recommend no change
in artigle 54,

32.113. Article 55 rcads<as under : . Article 55,

“For compensaticn for the breach ‘ihree years: "When the contract is broken or
of any contract express or im- (where there are  successive
plied not herein specially pro- breaches) when the breach in
vided for. respect of which the suit s

instituted occurs or (where the
- breach 15 continuing) when it
opases.”

- Articles 115 and 116 of the Act of 1908 were as follows :
€115. For compensation for the Three years,.  'When the contract is broken or

breach of any contract, express (where there are successive
or implied, not in writing regis- breaches) when the breach in
tered and nol herein specially respect of which the cuit i
provided for. instituted occurs or (where the

) breach is continuing) when it

“116, For compensation for the Three years. When the period of limitation
breach of a contract in writing would begin to run against a suit
registered. brought on a similar contract

not registered.”

This was idcntical with arficles 115 and 116 of the Act of 1877. In the Act
of 1871, articles 115 and 117 were in the same terms.

32114. In the Act of 1908, article 115 dealt with unregistered contract, Law Commis:
cither oral or in writing, while article 116 provided for registered written co. Sion's Report.

»

‘Lelter dated 19th April, 187]; National Archives File 1877, page 9.
%(2) Talewar Singh & Ors. v, Bakeri Singh, (1904) LL.R. 26 All. 497
(b) Raghubar Dial v. Madan Mohan Lal, (1893 ILR. 16 AllL

{cY Sukho Bihi & Ors. v. Ram Sukh Das, (1883 LL.R. 5 All. 263,

3{a) Surar Singh & Ors. v. Umrao Singh & Ors.. ALR. 1922 All 410,
(b} Sheo Narain v, Reni Madho, (1910) LELR. 23 All, 285,
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tract. This dicholomy was found unnecessary by the Law Commission  which',
in its Report on the Act of 1908, recommended as under:

“If simplification is desirable, as undoubledly it is, all the above-men-

- tioned articles may be omitted and a provision may be made as in’ the
English Act, that in case of sunits founded on contract, time runs from the
date on which the cause of action accrues and a uniform period of three
years may be prescribed. It is not nccessary to retain the period of six
years in case of registcred contractls on the analogy of specialily debts under

English law.”

The change has put an end to many of the earlier controversies which had .'
centered on the difference between the two articles. No further comments are
needed on article 55.

. CHAPTER 33
ARTICLES 56 TO 58: SUITS RELATING TO DECLARATIONS

33.1. Article 56 runs as follows:—

“To declare the forgery of an Three years. When the issue or registration
instrument issued or registered. ' becomes known to the plain-
aff.”
Originally a singie artxclc 93 appeared in the Act of 1871, which ran as
under: —
“To declare the forgery of an Three years. The date of the issue, registration
- instrument issued, or registéred, or attempt.”
or attempted te be enforced.
When the Act was proposed to be replaced in 1877, a Draft Bill containing
the article in the following revised form was circulated for comments: —

““To declare the forgery of an  Three years. The date of the issue, Tegis

. instrument issued, or regis- tration or attempt, whichever
tered, or attempted to be en- last happens.”
forced against the plaintiff. '

33.2. Sir Richard Garth® found fault with the last paragraph of the proposed
article and wanted that discovery of the forgery should be madc the starting
point:

“I do not understand this. Suppose an instrument is first forged and a
month afterwards registered, and threc years afterwards attempted o be
enforced. From what time does the limitation run? I should have thought
the time ought to run from the discovery of the forgery.”

On these comments of Chief Justice Garth,, the Legislative Secretary, Arthur
Hobhouse, noted:*

No. 93. Declaration of forgery of Does it not want the addition,

- instrument—The mere forgery “whichever  last happens,”
of an instrument is not a cause and aticmpt to enforce against
of action, it is the issuing of the plaintiff 7’

it, or the attempt to enforce it,
that is the important matter.
“T think the number is right as it
stands.

Law Commission, 3rd Report (Limitation Act, 1908), page 39, para 107.
:D.0. from the Hon'ble Sir Richard Garth (Chlef Justice of Calcutta High Court) to

the Hon'ble Arthur Hobhouse, Q.C., dated 24th July, 1876,

*Noted by the Secretary Mr. Arthur Hobhouse, Legisiative De rtment on Sir Richard
Gartly's remarks on Limitation Act dated 12-12-1B76; Nltumal Archi es File 877, Paper I,

page 7.
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33.3. In addition to the point taken by Sir Richard Garth the draftsman
had also to consider the opinion given by the Judicial Commissioner, Central

Provinces, Nagpur, who made out a case for splitting up of article 93 into two’

articles, one when the plaintiff seeks to declare that an instrument is a forgery

and another when a person aticmpts to basc a claim on such instrument. He

commented : —

“Art. 91, Col. 3, “WHICHEVER LAST HAPPENS”. Better “as the

. case may be,” otherwise, it might be pleaded in the case of an instrument

issued only that as the period of limitation begins to run from the date of

the attempt to enforce it. and as no such attempt had been made, the period

of limitation had not begun to run, and a suit could therefore be brought

though more than three years had elapsed since -the issue. If this is the
intention of the Article had better stand :

Col. 1 Col. 2 Col. 3

To declare the forgery of an ins- Three years. = When the instrument is attempted
trument. to be enforced.

“But, if not, it would seem better to divide the article into two parts thusi—

To declare the forgery of an ins-  Three years,  When the issue of registratioh
frument issued or registered.  becomes known to the plaintiff
. (See Arts. 89, 90, 92, 93, 94).

To declare the forgery of an ins- Three years.  When the instrument is attempt-
trument  attempied to be en- ed to be enforced agaiost the
forced. . plaintiff.”

334. One can recapitulate that the draftsman also aware of the provisions Section 42,
of section 42 of the Specific Relief Act, 1877 which had been just passed and mg‘:&t’
hence the suggestion of the Judicial Commissioner, Nagpur, regarding declaration 1877.

simpliciter was accepted readily.

. 33.5. As a result of that article 93 was split up-into the following two aiti- Act of I877.

cles in the 1877 Act:

“92. To declare the forgery of an Three years. ~ When the issue or registration
instrument issued or registered. becomes known to the plaintiff.

93. To declare the forgery of an Three years. The date of the attempt”.
instrument to be  enforced :
aga.mst the plaintiff.
This scheme was continued in the 1908 Act and the present article 56 and
the general article 58 cover the old articles 92 and 93.

33.6. It would be of interest to note that the shifi from the date of issue
or registration to the date when such issue or registration becomes known to
the plaintiff only brought the statute book in harmony with a pronouncement
of the Calcutta High Court' which had interpreted old article 93 of the 1871 Act
as under:— '

“The time when the period begins to run in such suits is ‘the date of
the issue, registration or attempt’. I should be disposed to hold that thesc
dates were applicable respectively to the circumstances in which the instru-
ment has been published,—that is to say, where it has been issued, the time
begins to run from the date of the issue, where it has been regastered the

1Fakharooddeen v. Pogose, (1879 LL.R. 4 Cal 209, 212

133
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_ time runs from the date of registration, and so on. But it is clear that the
suit at any rate would be barred at the cxpiration of three ycars from some
one or other of the acts described in the third column,—that is to say, the
issue, registration, or attempt. The acts or matters specified in the third
column of that schedule are acts which, according to the interdion of the
legislature, put the plaintiff upon the assertion of his rights, and in the case
of an instrument which is said to be forged, and which prejudices the plain-
tiff, the legislature apparently! thought that he odught to commence the swit
as he has notice of the ipstrument by the issuc, registration, or attempt to
enforce it.™

33.7. As the present articlke has not given rise to any coniroversies, no
change is recommended.

33.8. Article 57 reads as under 1~

“To obtain a declaration thal an  Three years.  When the alleged adoption
alleged adoption isjiinvalid, or becomes known to the plain-
never, in}fact, took place. tiff.”

‘This is identical with article 118 of the Acts of 1908 and 1877.

In the earlier Act of 1871, the corresponding provision was in article 129;

“To establish or set aside an adop- Twelve years.  The date of the adoption, or
tion. -~ {at the option of the plaintiff}
the date of the death of adoptive

father.”

339, The expression “lo establish or set aside an adoption™ in the first
column (1877 Act) was found to be a curious one by the Privy Council :!

“It must be confessed that the words of the article are not such as to
prevent doubt or difficelty in its construction. The expresston ‘suit to set
aside an adoption’ is not quite precise as applied to any suit. An adoption
may be established, but can hardly be set aside, though an alleged or pre-
tended adoption may be declared to be ne adoption at all”

And further:

“It thus appears that the expression ‘set aside an adoption’ is and has
been for many years applied in the ordinary language of Indian lawyers to
proceedings which bring the validity of an alleged adoption under question,
and applied quite mdlscrlmmatc]y to suits for possession of land and to snits
of a declaratory naturc.”

33.10. Article 129 of the Act of 1871 was in 1877 split into two articles, viz.,
ariicles 118 and 119. The expressions ‘set aside’ and ‘establish® were also dropped
and the starting point was altered. This scheme continued in the Act of 1908 and
the Act of 1963. This change of expression is discussed in a Privy Coungil® ]udg-
ment, thus:

“In the Act of 1871, as observed in the judgment in Jagadamba Chowdhrani’s
case, the words used. had no technical meaning, and they were treated as ex-
pressing popular language to which in popular reasoning the meaning which
prevailed could attach. In the Act of 1877 and 1908, the matter is otherwise,
The words ‘a suit to obtain a declaration’ are terms of art.  They relate back to

Yapadamba Chaondhrani v, Dakhina Mohun Roy Chaodhri, (1886) TLR. 13 Cal. 308,

319, 320 (P.C)).

sKalyandeppa v. Chanbasappa, LL.R. 48 Bomba.y 411, 425 (P.C.).

>
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the Specific Relief Act passed in the same year 1877, being Act No. 1 of that .

year, whereas the Limitation Act is No. XV.

Section 42 of the Specific Relief Act deals with declaratory decrees, and
the illestration (Letter £} is much in point: —

“A Hindu widow in possession of property adopts a son to her de-
ceased husband. The person presumptively entitled to possession of the
property on her death without a son may, in a suit against the adopted son,
obtain a declaration that the adoption was invalid.”

. Tt is to this ¢lass of suit that this particular limitation applics. The date from

which the time begins to run is a subjcctive or personal date: and the condition
of obtaining the particular relicf which is sought,in a declaratory -suit is that the
plaintiff should not be gnilty of laches. the measure of laches being fixed by thc
statute as six years.

33.11. The alternative starting point of ‘death of adoptive’ father in the Act 187) Act

of 1871 was criticised by Mr. A. B. Falcon’ thus:—

“With reference to No, 139. Mr. A. B. Falcon. ol’ﬁc:atmg Judge of

. Rangpur, raises the question whether the time allowed should not be extend-

ed to twelve years from the death of the adopting parent; otherwise suits

might, he observes, lic to recover possession from an adopted son many
years after a suit to set aside the adoption was barred.”

33.12, The Limitation Bill 1877 reproduced article 129 of the older Act in
corresponding article 125 of the Bil®. When this Bill was circulated for comments
and opinions, Babu Opendro Nath Mitter, Government Pleader, Dacca wrote®: —

“The cases of adoption which come before the Court are generally cases
of adoption made by a Hindu widow, after the death of her husband. Suits
to set aside adoption are therefore generally brought by reversionary heirs,

- who might or might not be in existence at the date of the adoption or the
death of the adopting father. Tt need hardly 'be said that they must be in
existence at the date of the death of the adoptwe mother or her daughter”

_ “The clause in column 3 is wholly insufficient to meet the necessities of the
case. The suit should be allowed to be brought (during the life of the adop-

tive mother) at any time within twelve years of the date when the ‘plaintiff's

right to sue accrued, or after her death, within twelve years of the time
when the plamtlff acquires a vested right in the property left by her husband.”

“The wording of No. 125 is likelv to induce a son |!|egallv adopted

by a Hindu widow to believe that after twelve years from the date of his

adoption, his title as adopted son of the widow’s husband will be un-
impeachable.  But under No. 138 a Hindu reversionary heir may bring
suit for possession at any time within twelve vears of the death of the widew
or other female heir of the last male owner.”

_“Suit to set aside an adoption should be expressly limited to declaratory
suirst. Insuits to establish an adoption, the period of limitation should run
from the denial of the adeption by the adoptive father, if the aloption took
place during his lifetime. Tn other cases, it should run from the time when
the plaintifi”s right as adoptive son are interfered with, on the illegation that
-he has not been legally adopted.”

1T etter No. 416 dated Znd February 1871 National Archives File 1871 paper 5, page 21,
“National Archives File 1877. nage 10,

3etter dated 2nd March [877. National Archives File 1877 Paper No. |. page 4.
*Emphasis added,
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“In declaratory suits to sct aside an adoption, the period should run
from the time when the plaintiff knows of the adoption: while suits for posses-
sion by setting aside an adoption, should be allowed to be brought within
twelve years of the time when the plaintiffs right to possession accrued.”

33.13. Another point of view, expressed in 1877, as summarised by Mr.

N. H. Thomson was as follows': —

“There seems to be a doubt whether a suit to set aside an adoption will
lie unless consequential relief be asked, I.LL.R. 1 Bombay, 248 and see LR,
3 Ind. Ap. 72, 847

33.14. Adoption offercd a fertile ground for litigation and evoked comments

frorn many gquarters : —

Mr. Q. Kinealy's note is instructive.

““The period of limitation given for these suits seems intended to meet
two cases of adoption, in the lifetime of the adoptive father, and adoption
after his death by a widow under a power. The time fixed from which
the period of limitation begins to run seems open to objection as giving an
option to the plaintill. Since, as far as possible, this period should com-
mence at the time the cause of action arises, except in cases of fraud or
‘concealment, and these are provided for by section 19, would it not be
better if the third column ran thus: (where the adoption has taken place
in the lifetime of the adoptive father) the death of the.adoptive father,
{where the adoption has not taken place in the lifetime of the adoptive
father) the date of the adoption?*

Another comment on this point'was as under: —

“The adoptive mother’s death should also be added to the third
.column. . Having reference to article 138, a reversioner can sue for posses-
sion within twelve years from the death of, the widow (adoptive mother) by
proving the invalidity of the adoption set up by her.”

Yet another comment was as under: —"

“These sections provide for suits to obtain a declaration that an adop-
tion is valid or that it is invalid. They do not provide, however, for
a third class of cases, namely, those where a declaration is sought that an

- alleged adoption which is set up by the opposite partysnever in point of

fact took place.™

3315, The draft article in the Bill* that led to the Act of 1908 read:

“To obtain a declaration that an  Six years. When the alleged adoption be-
alleged adoption is invalid, or comes known to the plaintiff,
never in fact, took place. or to some person who is a

nearer reversionary heir to the

. person to whom the adoption
is alleged to have been made.
than the plaintiff.,”

"Note 'by Mr. N. H. Thomson, National Archives File, 1877 paper No. 2, page 3.
*Note by J.O. Kinealy, Additional Judge, 24-Parganas Nalional Archives File 1877,

paper No. 5, page 3.

SLetter dated 22nd May 1877 from Babu Ramdas Sen for the members of Committee of

the. Murshidabad Association. National Archives Fite 1877 paper No, 18, page 2,

Letter No. 233 D.A. dated 14th May, 1877 from Mr. W. H. Rattigan, Officiating Gove-

rhment Advocate. National Archives File 1877, paper No, 24, page 12.

SNational Archives File, 1908
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The necessity of this amendment was brought out in the statement of
Objects and Reasons' annexed to the Bill that led to the Act of 1908, in the
following words: —

“The amendment is proposed to remove a conflict of authority, and
it adopts the view taken by Bhashyam Ayyanger, J., in Chirnvolu v. Chiru-
volu, TL.R. 29 Madras 39Q‘

In 2 suit to set aside an adoption where, but for the adoption. the estate
would be in a Hindu female, remote reversioner has been held to claim through
the presumptive reversioner in the following cases:——

Ayyadore v. Solai, LL.R. 24 Mad. 405;
Chiruvoh.:]v. Chirgvolu, LL.R. 29 Mad. 390 F.B;
Harnath v. Mand(l, LL.R. 27 Cal. 379, at page 403;
Srinfvasa v. Hamn}r}fr. [.L.R. 24 Bom. 26{ at page 266;
- Siddeswar v. Sham Chand. 23 W.R. 285 (decided under Act IX of 1971);

Mriﬁo;novee v. Bhoobun, 23 W.R. 42 {(decided under Act XIV of 1859)..”
- The contrahry view has been taken in the félldwing Fases: —

Abinast: v. Havinath, LL.R. 32 Cal. 62, at page 71 ;

Bagwanta v. Sukhi, 1.L.R. 22 Cal, 33, at pagés 44, 45,

" In the case of Chiruvolu v. Chiruvoln, LLR. 29 Mad. 390 F.B., however,

- the Court observed that in suits relating to the alienations by a qualified owner
(such 'as a Hindu widow) the presumptive reversiomer cannot, on the current -
of authority, be held to represent remote reversiomers {at page 411). The con-
flict therefore is limited to suits relating to adoption.”

33,16, On this darft, Sir B. K. Bose, Government Advoeatc Nagpur?, made Commcnt-
Gavernment

the followmg comment : _ Advocate,
Nagpor,

“The High Courts arc in disagreement as to the scdpe of these articles,
whether they apply to suits where consequential relief in the shape  of
 possession of property is asked for or 1o mere suits for declaration without
. any prayer for possession’. The present opportunity to clear up the
matter should not be lost. The legislatute waits unti! the Privy Council
happents to settle the gxisting conflict of opinion.”

- . +

33.17. Similar arguments were put by Rai Bahadur ‘iharat Chandra Sanyal, Comment-
Divisonal Judge, Nagpur*:— : ?ulc;gls;:) ﬁalgpu:.

i
: “The proposed amendment introduces a curious state of affairs and
. it is. that limitation will run aaalmt one, when the knowleduze of the alleged

adoption is in another,

'"National Archives File 1908, page 7.
2L etter No. 2063 ,-'V 4-5 dated 19th December 1907 National Archives File 1908, Paper
No. 2. page 5.
*Ewnphasis added,
Letier No. 2063/V. 4 5 dated t9th December, 1907 Natlcnal Archives File 1908, Paper -
No 2, page T

1914 M of LI&CA/ND/83
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Declaratory suits are often availed of as a maiter of precaution for
perpetuating evidence.  The nearer reversionary heir may be an old man
who may not care to undergo the worry and expenses of a litigation whose
fruits he may not live to enjoy. Why should a remote reversioner (who does
not claim through the presumpiive reversioner) be deprived of his rights
because he hears of the alleged adoption later? Though remote the eventual
chance in his favour may be greater by rggpon of youth. This is after all a
kind of suit in which the court has a We discretion. I would word the
amendment thus:-—'or to some person who is a nearer reversionary heir’
to the person to whom the adoptiok is alleged to have been made, then
the plaintiff and through whom the plaintiff claims.” :

“I have assumed that article 117 (persent article 118) applies to decla-
rafory suits onlv).  But there are judicial authorities holding that it is
available against possessory suits where the displacement of the alleged

. adoption is the substantial dispute, and that the case of Jagadamba Chou-

dharani (LL.R. 13 Cal. 308 P.C)) is still good law; (see LL.R. 20 Mad. 40,
EL.R. 24 Mad. 405: IL.R. 26 Mad. 261; L.L.R. 24 Bom. 260 F.B. over-
ruling IL.R. 21 Bom. 159 and LL.R. 25 Cal. 354: T.L.R. 27 Cal. 242;°
LL.R. 24 AlL 195; IL.R. 26 AlL 40). '

“In a Privy Council case (I.L.li. 25 Bom. 337) Lord Hobhouse ignored

- the distinction between a declaratory suit and a suit for possession in which

the same issue arises, observing thaf there was no principle in the ‘doctrine
of subserviency’. The case came under article 12(a) of the 2nd Schedule
of the present Limitation Act. But the opinion, coming from such an
eminent authority might be quoted to support the view adverted to.

“It is desirable that the litigant public should know what Yhe law is
intended to be on this point by some contrivance in the ‘Description of
Suit’ column whether this ‘article applies purely:to declatory suits  or
extends to possessory suits as well.”

33.18. This uncertamty and conflict of opinion was also pointed out by the

Judncra] Commrssgoner and Additional Judicial Commissioner of Oudh®:

“Here, again, no onc knows what suits will ultimately be held to be
governed by this aticle.  Some authorities consider that it applies only to
cases in which a declaration is sought by the plaintiff: others held that it -
applies to a suit for possession of property where the plaintiff became en-
titled to possession on the death of a Hmd.u ot Muhammadan female. Tt is
needless to elaborate the difficulty, which is well known.”

33.19. This argament was supported by Babu Durga Charan Banerji*

Honorary Secretary Vakils Association, North-Western Provinces:

C“Article 117 (old article 118) is another article upon which there is a
great deal of conflict of authority. Cases of adoption are generally cases
relating to pfoperty of large value and affect very large interests. The first
point of controversy is whether the article applies only to declaratory
suits, or is also applicable to suits for possession of land in whic¢h the defen-

~ dant in possession sets up an adoption which the plaintifis must show was in-

valid or never in fact took place. The Calcutta and Allahabad High Courts

‘Empha51s added.
*Letter No. 2196/V]{lI-1. dated 16th December 1907 from E.M. Desc. Chamrer Tudicial

Commissioner Oudh. National Archives File 1908, Paper No, 7. page 3.

Bletter No. 2196-VII-1, dated [6th December. 1907 frem F.M. Desc. (“hamler Tudicin?

Commnssnoner Oud‘h National Avchives File 1908, Paper No. 7, nace 6,

i r{'
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and the Punjab Chict Court takes one view and the Madras and the Bom-
bay High Courts take another.” .

3320 Some other aspects of the subject were discussed by Mr. F.D.P. Comment-
Oldfield,' Acting District Judge, Tanjore, whose comments, however, are notT;;f;cre_ Be.

maticrial for the present purpose.

33.20(a) The Advocate- General, Madras, Shri P, S.  Sivaswami  Aiyar, Lommenl-
: P. 8. Shivaswaray

> wrote®™— Tyer-—
Advocate
“It is to be regreticd that these articles have not becn amended $0 as General,

to exclude from their scope suits for the possession of property in which aMadras.
question may be raised as io the validity of an adoptior’. 1t may, on the
one hand, be urged that questions affecting the status of persons should be
set at rest in as shorl a period as possible. On the other hand. the view
adOpted by some of the High Courts that these articles govern a suit for
possession also has led to wvery scrious hardship and in  my opinion
much greater than the hardship supposed to arise from the opposite view.
The object of declaratory suits being merely to preserve cvidence, the omis-
sion to bring such a suit ought not to be made to affcct subsiantive rights.
The subject is exhaustively discussed in the dissenting judgment of
Bhashyam Aiyangar, J., in 26 Mad., 291 and the hardships and anomalies
flowing from the view of the majority in that case are fully pointed out
by him.” ’

33.21. Sir Lawrcnce Jenkins, Chief .lustlou Bombay ngh Court, cxpressed (_ommmt.
himself this* : Chief Justice
L.Jenkins,

- . . Bombay.
“It is most necessary to set at rest the question whether these articies apply

where the assertion or denial of an adoption is a necessary step towards
relief. It is a question of policy which view should be taken. I am
strongly in favour of the article being made applicable, as this will tend to
diminish litigation and prevent hardship. T think it most undesjrable that
questions as to adoption should be raised a?a.r a long lapse of time when
proofs have disappeared and modes of life formed on the assumption that
the adoption is good.”

33.22. Mr. Justice N, G. Chandaverkar of the Bombav High Court agreed Comment-

f S Mr. Justice N.G.
w:th the Chief Justice,” and commented as under®. Mr. Justice N.G.

“I concur in ali the suggestions made by the Chief Justice in his minute,
I too think that the conflict of authority as to the .applicability of articles
118 and 19 of Schedule 2 to the Limitation Act:should be set at rest and
that the shorter period of Hmitation (6 yéars) should be definitely. prescribed -
by the Legislature for all suits relating to adoption, whether they are for
the recovery of the possession of property or mot. The necessity for
which a.clear pronouncement on the part of the legislature will be taken
“from a few considerations relating to adoption cases and an adoption is made
generally of a minor and it is made either by a sonless Hindu or by his

ILetter No. 11304, dated 9th December 1907, National Archives File 1908, pages 14-15.

"l.l,etter No. 352, dated 30th April, 1908 National Archives File 1908 Paper No. 27, ’
page ' )

*Emphasis added.

*Chief Justice L. Jenkins, Bombay Hl;,h (ourt lettdr No, 2469, dated 181h December,
1907, National Archives File 1904, Paper No. &, page 13,

‘Parapragh 33.21, supra.

SLetter No. 2469, dated 18 12-1907, National Awrchives file I908 Paper No. 5 page 14
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widow on his death.  When it is by the former, generally again, in fact
in 99 cases of a hundred, he adopts when he is about 1o die. On his dealih,
if the widow is favourable to the adoption, there are the so-called reversio-
naries of the deceased who arc ready to take advantage of her pesition and
‘involve her and the boy in litigation. 'In such cascs it is adding to the-
difficulsies of the widow and the minor to prescribe a longer period than
6 years for a suit atlacking the adoption cither on the ground of its factum
or invalidity, [ is the same if the widow 45 aot favourable to  the adop-
tion or where the widow herself has adopted a boy. In advocating the
shorter period of limitation 1 am relying upou what 1 belicve has been
the beneficial result of the Full’ Bench decision of the Bombay High Court
in Hammanth v. Srinivas. Before the -decision, litigation relating o adop-
tion had been much more vipe in this residency than it has since been now.
The shortness of the period has made it smore diflicult for the party to
fabricate cvidence, becausc genuine evideace is more available 1o the other
side and perjury and forgery cin be more easily exposed than was the case
formerly.” '

33.23. in addition to the vpinions above quoted, there were some sugges-
tions regarding the drafting of the article.  The Honorary Secrctary, Bar Asso-
ciation, Ainroati’, gave following suggestions: —

“Amcles 118 and 119.—The words “merely’ should be added after the
word ‘declaration’ jn both these articles.”

- 3324, The other drafiing supgestion was from Mr. V. A. Brodie, District
Judge, Vizagapatnam,’ as follows 1 — :

“It is better to make it clear that this article is applicable only to suits
brought for such declarations without consequential relief for tie sake of
perpetuation of testimony (vide XVII, Allahabad 167, X1V Allahabad 156
and XiII Bombay 1603 In both 1 would imscrt the words ‘without conse-
quential relicf’ aftcr the word ‘declaration”. This would leave it {rce from
doubt that where conscquential relicf is sought, aml the declaration only
asked for as an ancillary relicf. limitation is gow.rnul by ihe arlicle appli-
cable to the main relief prayed for.”

—33.25, A presumptive reversioncr who secks to challenge an adoption made
by a Hindu female has two courses open to him. . In the first place, he can
straightaway file a suit for declaration (governed by this article) without claim-

ing any conmsequential relief, because. as on the date of the suit, his right.is

mercly a spes successionis liable (o be defeated by subseyuent cvents iaking
place tifl the succession opens upon the death of the Hindu woman. Or in the

“alternative, he. may wait till the succession opens upon the death of the Hindu
féinale and file a suit within twelve years from the opening of the succession.

Such was the view of the Privy Counciia, which relied on illustraiion () to

. section 42 of the Specific Relief Act. 1877 as being indicative of the [act that the

legislature intended a period of six years prescribed under article 118 of the

Limitation Act, 1908 as a reasonable period beyond which a plaintiff sceking a | |

declaratory rehef would be decmied to be gullly of lachcs

Wetter No, 5/8V. 4-5. dated 2[st March, 1908. Mational Archives File 1903, Paper
No. 25, page 2.

#letter No, 264, dated 3rd February 1908, National Ars.hwu File 108, Paper No, 27,

. pdgc 9

°Kahmrdappa v. Clumbasappa, ALK, 1924 PC. 137.
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33.26. This casc came up for consideration before a Full Bench of ihe Privy Council
Andhra Pradesh High Court' and Subba Rao Chief Justice. (as he was then) 3, Sojpeidered
had to write a scparate concurring judgment to make the -point that a presump- Pradesh High
tive reversioner, in his representative capacity, can file a suit for a declaration COW*
that an alienation, ®ither by the widow or by the alleged adopted son or even
by a third party, is invalid and is not binding on the reversioner, Viswanatha
Sastri, J. stressed the fact that a failure to bring a declaratory suit under article
118 of the Limitation Act, 1908 would not bar the plainiff from filing a reguiar

title suit under article 141 of -that Act {now article 65). The dissenting judge

Umamaheswaram, J. was. however, cmphatic that a declaratory snit of the
nature does not lic under section 42 of the Specific Relief Act, nor docs any alie-
nation cffected by a trespasser during the widow's life-term afford a cause of
action to the reversioner. '

33.27. The Bombay High Court’ drew a distinction between (i) suit for Bumbay view,
declaration simpliciter and (i) a suit 1o recover -possession after the death of
the Hindu widow and heid that the question whether article 118 (now article 57y
- or article 141 of the Limitation Act. 1908 (now article 65} applied. depended upon
. whether the plaiotiff was secking. in substance. to escape the period of limitation
by ignoring the-adoption and basing his right on some other act consequen-
tial on the adoption. ' '

+ 3328. In view of the dissenting opinion expressed in the Andhra Predesh Recommends-
case,’ and the dichotomy introduced in the judgment of the Bombay High ton-
Court’, * we dre of the view that the matter descrves to be clear>d once and

for all. because such suits generally involve claims to large properties. The

necessity of clarification acquires an added edge wheq one appreciates that the

Hlustration (f) to the old section 42 of Specific Relief Act. 1877 has now been

omitted in the new section 34 of the Specific Relief Act. 1963.

11

33.29. Conscquently, we rccommend that articie 57 should be revised us Recommenda-
. : . 7 . tion,
follows: — : . '
“57. To oblain a declaration that an Three  When the allegedd adoplion becomes
© alleged adoption is invalid. or vyears. known to the plaintil™.

never, in fact, took place, where

no further relief is sought.

~ 33.30. This takes us to Article 58 which reads as linder: _ Article 58,

“To obtain any other declaration . Tiree When the right {8 sue fivst accrues,
' : years, )

The corresponding articles 93. 119 and 129 of the Act of 1908 were as
follows : —

© "93. To declare the forgery of an inst- Thiee  The date of the atiempt.
rument attempted to be enforced  vears.
against the plaintiff.

+

'119. To obtain a declaration that an  Six When_the rights of the adopted

adoption is valid. : yeats.  Son, as such aie interfered with.
129. By a Hindu for a declaration of Twelve When the right is denied.”
his right to maintenance. . years. '

IN. Janikammu v. Mattareddi. A.LR. 1956 A.P. 14|, -
Vithoba Bhanji v. Vitha! Sokroo, A LR, 1958 Bom, 270, .
CENL | Janikurmiuna v, Matwreddi, ALR. 1956 AP. 141. (supta).
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Asticles 93, 128 and 129 of the Act of 1871 were as under: -

*03. To declare the forgery ol an ins- Three  The date of the issue, registration or
trument issued. or registered, or  years. attempt.
attempted to be enforced.

Twelve When the maiutenance sucd for is
years. claimed and refused.

129. To establish or sut aside an adop- Twelve The date of the adoption, or (at the
tion. years. option of the plaintiff) the date of
the deathsof the adeptive father.”

128. By a Hindu for maintenance.

33.31. The present arlivke applies only to- suits for declaration simpliciter
and combines articles 93, 119 and 129 of the Act of 1908. The different periods
of limitation in the carlicr Act are, now made uniform (threc years) in the Act.
This amalgamation of articles follows the recommendation of the Law Com-
mission.

33,32, Some commenis received at the time of drafting of e 877 Act
have been discussed carlier”’, but onc additional. commenl deserves notice. . One
Mr. N. H. Thomson® expressed the following view on the subject matier of arti-
cles 119 and 129 of the Act of 1877 :— (the gist whereol is mow combined in
article 58).

“Neo. 124—Where no maintenance has béen received 1 would make the
period begin to run from the time when the right to maintenance accrued.
Where the suit is for arrears, from the time they were payable,

“No. 125.—Therc seems to be a doubt whether a suit to sct aside an
adoption will lie unless censcquential rclicf be asked.”

33.33, Tie doubts expressed by Mr. N. H. Thomson about the applica-
bility of (he ariicle to suits for a declaration coupled with consequential relief
persist even now. In a case which went upto the Supreme Court* {though not
directly concerned with the implications of this article) it was observed as
under :—

“A suit for declaration with a cousequenticl relief for injusction, is not a
suit for declaration simpliciter: it is a suit for declaration with further
relief. Whether the further relief claimed m a particular case is conse-
quential upon a declaration is adequate must always depend upon the facts
and circumstances of each case............ A suit for a declaration of a right
and an injunction restraining the defendants from interfering with the exer-
cise of that right is governed by amicle 120 of the Limitation Act and in
such a 'suit the right.to sue arises when the cause of action accrues,”

33.34. Though the Supreme Court did not refer pointedly to article 58,
te
mean that a suit for declaration of title and fof permanent injunction restraining
the defendants from interfering with possession is governed by article 58, when
the properties are not trust properties and the plaintiffs are not in possession,
However, the Orissa High C'our_ta has held that article 58 will apply only to a

ILaw Commission of India, 3rd Report (Limitation Aet 1908). page 53.
2See discussion of articles 56 and 57, supra.

3L etter in National Archives File 1877, Paper No. 2, page 2.

‘Mohd. Yunus v, Svedunnisso, ALR. 1961 5.C. R08, §10;

‘Radia Gobinda v. Kewala Devi. ALR. 1978 Cal; 383,

‘*Gourunga v. Bhaga Sahu, AR, 1976 Orissa 43, )
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‘suit for declaration simpliciter and will have no application to a suit }‘»oeking a
declaration that the plaintifi’s adoption, in fact, took place and claiming parti-
tion. :

1'43

33.35. The tenor of the passage from the judgment of the Supreme COUrt pecommenda-

quoted above! shows that the court regards this article to be applicable only to tion.

a suit for declaration simpliciter. We recommend that the matter should be put
beyond doubt by revising article 58 as follows: —

»

“To obtain any other declaration Three Whén the right to sue first acerues.’
without seeking further relief. years.

CHAPTER 34

ARTICLES 59-60: SUITS RELATING TO BECREES AND |
INSTRUMENTS: '

" 34.1. Article 59 reads as under :—

“To cancel or set aside an instru- Three  When the facts entitling the plain-

ment or decree or for the rescis-  years. tiff to have the instrumert or

. sion of a contract. . decr:e cancelled or set aside or

o the contract rescinded first be-
' come known to him.”

" It combines the substance of articles 91 and 114 of the Act of 1908.'which
.were as follows:—

“91. To cancel or set aside an instru- Three  When the facts entitling the plain-
ment nob otherwise provided for.  years.  tiff to have the instrument catcel-
led or set aside become known to
I ]‘ljm”.
“114, For the rescission of a contract. Three  When the facts entitling the plain-
years. 1iff to have the contract rescinded
- first become known to him”.

- Atticles 91 and 114 of the Act of 1877 were in the same terms.‘
Articles 92 and 114 of the Act of 1871 hwere as under; —

“92. To cancel of set aside an instru- Three  When the instriment is exceuted.
-~ ment not otherwise provided for. years. .

114. For the tescission of a contract. Three  When the contract is executed by
years. - the plaintiff™".

Adting on the recommendation of the Law Commission®, articles 91 and 114
ofethe Act of 1908 were combined into a single article 59 in the Act of 1963, and
the scope of the article was also enlarged so as to make it applicable to the can-
cellation to decrees as well.

. 342. The expression “set aside” in the article under discussion was adver- The expression
sely commented on by a District Judge®, in 1907. He sugpested that the words ' 85de™

“or to declare the inoperative character of” should be added afier the words “set
aside™. g ¢

IMohd. Yinus v, Svedunnissa, ALR. 1961 8.C. 808 supra.
. “Law Commission of India, 3rd Report (Limitation Agt, 1908), page 53, para 139,
!Diwan Bunadur S. Gopalachariar Avergal, Disttict ‘FJudge,” Guntur, Letter No. 2/55,
dated 30th Becember, 1907, National Archives File 11908, papor No. {1, page 10.

Tyt
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‘ .
(Chapter 34-- Articles 59 to 60: Suits Relating to Deerces and Instrument.}

It may be recalled' that the cxpression “set aside™ was also adversely com-
mented upon by the Privy Council in the context of adoption®:—

. © “It must be confessed that the words of the a‘rticle are not such as to prevent
' doubt o’ difficulty in its construction. The expression “suit to set aside an
adoption” is not quite precise as applied to any suit. An adoption may be
' . established, but can hardly be set aside, though an alleged or pretended

adoption may be declared to be no adoption at all.”

“-And further: :

“It thus appears that the expression “set, aside an adoption” is and has
been for many years applied in the ordinary“language of Indian lawyers to
proceedings which bring the validity of an alleged adoption under question,
and applied quite indiscriminately to suits for possession of land and to
suits of a declaratory nature”, ' '

No _change 34.3. However, article 59 deals not with adoption as such but with setting
noeded. syl . : . R R
: aside instruments and decrees, and so does the next following article 60, dealing
with the transfer of property. Consequently, thouch the wording “setting aside
an adoption” may be unhappy, there appeats to be no reason why the expression
cannot be used in article 59 as well as article 60, Hence, no change is needed
in the article.
Article 60, 34.4. Article 60 reads as under :\—
“60. To set aside a transfer of property
made by the guardian of 2 ward— .
(a) bythe ward who hasattained Three When the ward attains majority.
majority; : years. - .
’ {b) by the ward’s legal represen-
' tative—-
(1) When the ward dies with- Three  When the ward attains majority.
in three years from the years.
date of attaining ma-
Jjority,
(ii) When the ward dies Three  When the ward dies.”
before attaining majority. years.
Article 44 of the Act of 1908 read as under:
“44. By a ward who has attaired ma- Three . When the ward attains majonity,
jority to set aside a transfer of years., '
property by his guardian. :
Article 44 of the Act of 1877 was as follows :
“44. By ward who has attained majo- Three  When the ward attains majority,
" rity. to set aside a sale of his guar- years.
dian. . :
.« _ The Act of 1871 had no corresponding Article. ‘ )
De rqucro : 348. The courts are sharply divided as to whether the word “guardian”
guardisn.

.. Coccuring in this article, includes a “‘de facto” guardian. The Madras High
-Court.” the Punjab High Court’, and the Jammu and Kashmir High Cours

!See discussion as to article 57 supra. . -
*Chaodhrans v, Dakhing Mohun Roy Chaodhri, (1886} LL.R. 13 Cal. 308, 320.
*{a) Ramachandran v, Rumbkangadan, A LR. 1975 Madras 60.

(0 Sivaumalai Gonndan v. Arnnchala Goyndan, ALR, 1938 Madras 822,
Prun Nath v, Bal Kishan, A1 1959 Punjab 313 - '

FLok Noth v, Rohin Ram. AR, 195] J&K 25, A
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- have held that an article takes care of “de facto gudrdian”. On the other hand,
the Patma High Court' has held thal another article (article 144 of the Act of
19089 would apply to a suit to set aside an alienation made by the de facro
guardian of a Hindu minor.

: 34.6. We. should mention in this context that the Law Commission.® in its Rwo
chort on the Guardians and Wards Act, 1890, has recommended the addition, jad Werds
in section 4(2) of that Act, of a suitable Explanation which would make it clear reitcrated, -
that a de facto guardian is included within the definition of ‘guardian’ for the
purposes of that Act. We are of the view that if this recommendation is accept-
ed, the controversy should not survive in relation to. the law of Limitation also.

. ' We reiterate the recommendation made with refersnce to the Guardians and

- Wards Act,* 1890,

: CHAPTER 35
| ARTICLES 61 TO 67: SUITS RELATING TO IMMOVABLE PROPERTY

1

'38.1. Article 61 reads as undcr f _ : Co Article *61. *

"51.By a mortgagor-—

(a) to redeem or recover posses- Thirty - When the right to 'redeem or to
sion of 1mmovable property years.  recover possession accrues,

mortgaged;

(b) to recover possession of im- Twelve When the transfer becomes known
' movable property mortgaged  years. to the plaintiff.
' and afterwards transferred
o by the mortgagee for a valu-
able consideration;

(c) to recover surplus collections Three When the morigagor re-enters
; redeived by the mortgagee “years. on the mortgaged property™.
© after ﬁ:%e mortgage has been
satis

Tlns article replaced articles 105, 134 and 148 of the Act of 1908, which
- wcrc as follows:

‘148 Against a mortgagee to redeem  Sixty When the right to redeem or to
#  or to recover possession of immo-  years.  recover possession accrues; pro-

- vable property morigaged. .~ vided -that all-claims to redcem
: arising under instruments of mort-
/ : . gage of immovable property situa-

\ te in Lower Burma which had
' " been executed before the first day
. of May, 1863, shall be governed
o by the rules of limitation in force
in that State immediately heforc'

the same day.

“134, To recover possession of immo- Twelve When the transfer becomes known
_vable progerty conveyed or be-  years, to tlwplamtlff
“queathed In trust or mortgaged .
.and afterwards transferred by the
trustee or morigagee for a valu-
able consideratiop.

\Kailash Chandra Pradhan v. Rajani Kanta, A.Il} 1945 Patna 298
%¢.f. Present article 65.
I aw Commission of Indiz, 83rd Report (Guardlans and Wards Act, 189%0), l"amzraph

*TobecamettommthreferencetotberdansandWardsAct,lm
Mt‘hrw:ss ‘

_

413,

L
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105. By a mortgagor after the mortgage Three. . When the morigagor re-enters on
has been satisfied, to recover sur-  years. the mortgaged property.”
plus collections received by the
mostgagee.
The corresponding  provisions in the Act of 1877 were articles 148, 134 and
105, respectively. —

35.2. The Law Couimissio? recommended’ in its Report on the Act of 1908
60 years allowed for the redemption of a mort-
ghige in afticle 148 of the Act of 1908 should be cut down to 12 years, on the

~ dnalogy of the practice available in England. As regards article 105, the Com-

fiission recommended the retention of the period, and, as regards article 134,
the Commission recommended that it should be split up in so far as it related
to mortgages. However, all these articles were clgbbed into one article and enac-
ted as article 61 in the Act of 1963, with the reduction of the period of limitation

* for redemption from 60 years to 30 years only,

35.3. The Bombay High Court has held® that a suit by a puisne motrtgagee
who bad not been impleaded by a prior mortgagee and who sought to enforce his
mortgage rights-against his mortgagor was governed not by article 132 of the
Act -of 1908 (now article 62) but by article 148. The Calcutta High Court has
held’ that where a prior mortgagee obtained a decree on his mortgage without
impleading a puisne mortgagee, purchased the property in execution and entered
into possession, a suit by the puisne mortgagee (who also purchased the property
uader his decree without impleading the mortgagee) for redemption and posses-
siot against the prior morigage was governed By article 132 of the Act of 1908
(now article 62} and not by article 148 (now article 61). A puisne mortgages is
an assignee of the equity of redemption and is, therefore, entitled to redeem a
prior mortgage in dccordance with the provisions of sections 91 and 94 of the
Teansfer of Property Act which incorporate the familiar rule ‘redeem up, fore-
close down’. The distinction seems to be this. A suit to redeem'is governed
by article 61, A suit to enforce payment falls within article 62.

354. The Madras High Court has held* by ‘majority that article 134 of the
Act of 1908 (now article 61) did not apply-to a transfer from a trustee or mort-
gagee, whete possession was not taken by the frimsfetce. Wallis, C.J. and Coutts
Trotier, JJ, however, dissented from the aforesdid (majority) view and held that
the article 134 applied to a transfer from a trustée or mortgagee under which
poksession was not taken by the transferee. Wallis, C.J. further dbserved that it
‘¢obld not be Held that the intention of the Legislature in enacting article 134

‘Wils to make 'a provision in favour of the cestud gue trust or mortgagor and give

‘him a further period than he would otherwise have had, On the contrary, the

intention was clearly restrictive. The Indian Legislature must have been perfectly
well aware that in the case of sales and mortgages alike, possession was rarely

-given on the date of fransfer and if the Iegislature had intended the date of tak+
. ing possession under the sale or mortgage to be the starting point, nothing

wou,lg have been easier to say so.. It had hot déne 'so, and it was not open to
the judiciary to effect this by taking out of the article nearly, all the cases which

- woutld therefore fall within it.

'Law Commission of India, 3rd Report (Limjitation Act, 1908), paras 4849, 129-130.
*Nagu Tukaram v. Gopal Ganesh, ATR. I%B‘Bom. H}Su’ para . 129
2NIf Madhab v_Jov Gopal, ALR. 1926 Cal. 5&%. = - . .
Mulla Vittit Setri Kutti v. K. M. K. Kunhi Patkwsma, ALR. 1919 Mad. 972; ILR.

40 Mad. 1040; 1054 (F.B.).
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However, it should be stated that most other High Courts have laken that -
view that article 134 (now article 61} does not apply where possession is not
transferred’* The Madras High Court has, in 3 later cpse,’ held that for the
application of article 61, it was not the intention or belief of the morigagee who
- trapsferred the property that mattered, but the fact that, though he was a mort-
gagee, he, in fact, purported to transfer absolutely to a third party the property
covered by the mortgage in his favour. The fact of his belief that he was irans-
ferring some other property  could not make any difference, so long as it was
ultimately found that the property transferred by the mortgagee was the pro-
perty which was the subjoct of the mortgage. - -

385, In the post-1963 period article 61 has not given rise to any serious No change
controversy, and hence needs no amendment. needed,

35,6, Asticle 62 reads as under :— Article 82,

“62 To enforce payment of money Twelve Wiien the moncy sued for becomes
secured by a mortgage or other- years. due”.

. wise charged upon immovable _
property.

. Article 132 of the Act of 1908 was as under:—

«32. To enforce payment of money Twelve When the maney sued for becomes
ohargedupommmovable property. years. due.

. Explamation: —For the purposes of this article—
(a) the allowatice and fees respectively called malikhana and hagqs, and

_(b} the value of any agricultural or other produce the right to receive which
is secured by a charge upon immovable property, and

{¢) advances secured by mortgage by deposit of title deeds shall be deemed
to be money charged upon immovable property.™

Atticle 132 of the Act of 1877 was as under:

*132. To. enforce ﬁayment of money Twelve When the money sued for becomes
- charged upon immovable property. years. due.” .

Explanation—The allowance and fees respectively called malikhana and

haggs.shall, for the purpose of this clause, be deemed to be money charged upon

jmmovable property.” -
- Article 132 of the aAct ol‘ 1871 was in identical tetms 1

38.7. Article 132 of the Limitation Acts of 1871, 1877 and 1908 provided Law Commis-
- for_gnforcigg payment of money charged uyon immovable property. Though sion Report.
" the aficle ‘did ot specificaily refer to mortgages, the Privy. Council held* that

a.syit on a simple mortgage bond to enforce payraent was governed by article

132.,In the Report on the Act of 1908, the Law C_,oqnugmn recommended®

nmqgeptoftheamcletoextendltspecﬁcallymmwgages The Commis-
~ sion also recommended deletion of clause (¢) of the Exphnauon to the article.

:In.dhe pment Act, not mereiy clause (c) of the Exphnauon, but the eptire
Explanstion, has been omltted -

i Das, v, Hgji AMurRek:m,{IQZD)IL.R 47 Cal. 866, $80.
-3 Mv Sushila ALR. 1947 Cal. 46
“SDhanalukshmi Ammal v. G. Amhurai ALR 1972 Mad. 185,

. 4 The:Eddlanation- does 1ot appear in the
 SYasudeva Muddlior v, Srinivasa Pillai (1907) lI.R 30 M
: 'Law CohmMon of India; 3rd Report (Luminuon Act, ?l Mlts para 128.

) < B



No changs
needed.

1
2

" Law Comanis-
sion's Report.

89TH REPORT OF LAW COMMN. OF INDIA ON THE LIMITATION ACT, 1963

(Chapter 35— Articles 61 to 67: Suits relating to immovable property.)
3588. Controversics may, in practice, arise as to the applicability of the

atticle 1o a particular case, where the exact mature of the bord may be in

issue, but these do not necessitate any amendment of the article.

I_ 359, Article 63 reads as under :;-

“63. By a mortgagee °

(a) forforeclosure. Thirty When the money secured by the
years. mortgage becomes due.

(b) for possessien of immovabie Twelve When the mortgagee becomes ontit-
property mortgaged, years.” led to possession.” :

. The corresponding provisions in the Act of 1908 were articles 135, 146 and
147, which read as under;:— :

“135. Suitimstituted in a Court notes- Twelve When the mortgagor's right to
tablished by Royal Charter by a  years. possession determines.”
mortgagee for possession of im- o
movzable property mortgaged,

' 146. Before a Court established by Thirtty When any part of the principal or '

Royal Charter in the exercise of years. interest was last paid on account
its ordinary originali civil jurisdic- . of the mortgage debt.

tion by a mortgagee to recover

from the mortgagor the possession

of immovable property mortgaged.

147. By a mortgagee for foreclosure or  Sixty ~ When the money secured by the
sale. . years. mortgage becomes due.”

In the Act of 1877, articles 135, 146 and 147 were in_ identival terms,
in the Act of 1871, Articles 135 and 139 contained the law on the topic in

~ these terms:

‘135. Suit instituted in a Court notes- Twelve When the mortgagee is first entitled
tablished by Royal Charter by years. to possession. '
mortgagee for possession of im-
movable property mortgaged. :

139. Like suit when the purchaser had Tweive The date of the dispossession.”
possession, but afterwards dis- vears. .
possessed. -

38.40. The Law Commission, in its Report on the Act of 1908, obscrved as
ander on the corresponding asticle of the Act of 1908' :

“125. Before the decision of the Pirvy Council in Vasudeva v. Sririvase®
the view was taken that a suit by a mortgagee for sale of the property was
governed by article 147 which gives a period of 60 years for foreclosure or
sale. This view is no longer tenable in view of the dccision of the Privy
Council, where it was pointed out that article 147 applied only to an Eng-
lish mortgage under which the montgagee has the alternative of either bring-
ing a suit for foreclosure or for sale and. that the proper article to apply in -
the case of a suit for salc under a simple mortgage was article 132, which
provides a period of 12 ycars from the date when the money sued for be-
comes due. Under the existing law, the English mortgagee has no right

(37, "2 Commission of India, 3rd Report (Limitation Act, 1908) Piges 4748, para. 125
Wasudeva y. Srinivase, (1907) LLR, 30, Mad. 426; 433, 434, (PC). '

bl
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of foreclosure. Like a simple mortgagee, he has to institute a suit for sale.
Whether <4n view of the definition of English mortgage in the Transfer of
Property Act he is entitled to recover possession also is a debatable point.”

“126. In the Limitation Act there are two articles, 135 and 146 which
provide a period of limitation for recovery of possession by a mortgagee.
K the suit is instituted in a court not established by Royal Charter,- the
period is 12 years (Art. 135) and if the suit s instituted in a court establi-
shed by a Royal Charter the period is 30 years (Art. 146). In the former
case, time begins to run when the mortgagor's right to possession determincs
while, in the laiter, time begins to run when the principal or interest was
last paid on account of the mortgage debt. It seems to be unnecessary to
maintain this distinction, even assuming that under the present law the
English mortgagee is entitled to recover possession of the property. The
usufructuary “mortgagee is undoubtedly entitied to recover possession " of
the property, cither from the date of mortgage if possession is not delivered
or, subsequently, if having been put in possession, his possession is distarb-
ed. It would be sufficient, therefore, to provide only one article for a suit .
by a mortgagee for possession of immovable property mortgaged to -him.

. A period of 12 ycars may be allowcd Time shouid run from the date when
his right to possession accrues.’

“‘127. As, under an English mortgage, there is no right of foreciosure or

sale in the alternative, article 147 which in view of the Privy Council deci-

' sion applies only to such mortgages, should be deleted. It is, however,

pecessary to make a fresh provision for a suit for foreclosure. A period of.

12 years for such a suit may be provided, counting limitation from the date

“when the mopey secured by the mmtgage becomes due, as in the case of a
© suit for sale.” -

The legislature. has, however, iuserted a period of thirty years, in confor-
mity with the period prescribed in the ncw Act for suits for redemption of mort-
gages. ) ' -

3511. After the passing of the Act of 1963, no can!roversy has arisen justi- No change
fying a change in the Act. needed.

35.12. This takes us to article 64, which reads as under :— _ Article 64

“64. For possession of immovablé pro- Twelve The date of dispossession.™
perty based on previous posses-  years.
sion and not on title, when the
plaintifl while in possession of the
property has been dispossessed.

»  Article 142 of the Act of 1908 was as under:

“142. For possession of immovable Twelve Th.e date of dispossession or dis-
property when the plaintiff, while  ycars. continuance.” -
in possession of the property, has .
been dispossessed or has discon-
tmued the possession.

This was ldcntlcal mth article 142 of the Act of 13?7 and article 143 of
ﬂns Act of 1871. °

A4
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The present article adds the words ‘based on previous possession and not
¢ on title”. The change, to some extent, follows the scheme suggested by the Law
Commission in its Report® on the Act of 1908.

This article needs no changc. - .

Article 65.: ~ 35.13. Article 65 reads as under :—

. _ “p5. For possession of immovable Twelve When the possession of the defen-
; property or any interest therein years: dant becomes adverse to the plam- .
- based on title, tiff,

Explanation.—For the purposes of this article—

(a) where the suit is by a remainderman, a revisioner (other than a land-
lord} or a devisee, the possession of the defendant shall be deemed to
become adverse only when the estate of the remainderman, revisioner
or devisee, as the casc may be, falls into possession;

(b) where the suit is by a Hindu or Muslimn entitled to the possession of
immovable property on the death of a Hindu or Muslim female, the
posscssion of the defendant shall be deemed to become adverse only
when the female dies;

{¢) where the suit is by a purchaser at a sale in execution of a decree when
the judgment-debtor was out of possession at the date of the sale, the
purchaser shall be deemed to be a representative of the judgment-deb-
tor who was out of possession.” .

I
Tiris amcle has replaced article 144 of the Act of 1908, whlch ‘was as

under:— .

“*144. For possession of -immovable Tmlve_: When the possession of the defen-
property or any interest thercin  years.  dant becomes adverse to the plam-
not hereby otherwise specially tiff.”
provided for.

This was identical with article 144 of the Act of 1877:

Article 145 of the Act of 1871 was as under

“145. For possession of immovable Twelve When the possession of the defen-
property or any interest therein  years. damt, or of some person through
not hereby otherwise specially whom he claims, became adverse
provided for. to the plaintif,” -

3514. The doctrine of acquision of title by adverse possession is deeply
rooted ia-our system of jurisprudence. The doctrine is derived from the Roman
Law concept of usucapio and longi temporis praescriptio, but in Roman: Law,
there was an added requirement that the possession must be bona fide and for
“justa causa”. English law has not insisked on the requirement of juste éausa.
The UK. Law Reform Committee® has defended the doctrine by observing that’
“certainty of title to land is a social need and occupation of land which has long

_been unchallenged should not be disturbed.” Thus, the English version is just
the opposite of the Roman concept.

8

™

. ISee para 35.17, infra.
) 3Law Commission of India, 3rd Report (meatm Agt), pages 49-52, .
faw Reform Committee, 14th Report (om atx.pﬁltwn of easements and profits by
pmswpuon), cmnd. 3100, page 12, para 36.
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‘Tn the registration systems ol certain Commonwealth countries, a distine-
tion is. made between the acquisition of title by an adverse possession to regis-
tered land and unregistered land, with the result that a rank trespasser or a
squamr i$ not able to extinguish 1hc title of a registered proprietor.’-*

35.15. This, however, is not the position in England. A person with evil Argument of
can usurp somebody else’s land, even after forcibly evicting him, and injustice.

perfect his title by adverse possession. On the other hand, if he enters
into possesslon in a bona fide manner and with “justz causa”, he would not be
able to pcrfect his ‘title. When the inequity of the position resulting from the
interpretation of the word “adverse” was argued in England. before Harman J7,
as Iie then was), he had interjecied as under:

“You are worse off when you enter lawfully”

To. this, the reply from the Bar was—"Yes, often; the chse is by no means
as startling as it sounds because one has a comparable sitcation in detinue.”

35,16, In view of the possibility of unjust results flowing from the applica- Questmnsl

tion of this doctrme one writet* poses two questions:

(1) Has “squatter’s title” to land, with its undertones of “land-steahng , any
place in a civilised socicty, particularly a society comwmitted ultimately to univer-
sal state registration of title to land? (2) If, “squatter’s title” can still perform a
weeful, indéed a neocessary, function, ought it to require that the *‘squatter”
shoyld have a particular intention or motive before gllowing him to acquire
titke? - However, after an exhaustive discussion of. thc merits, the same writer
proposes the following answers to the questions so posed

(1) Acquisition of title by adverse possession is not immoral and can have
influence on the social policy that security should be given to the long
K pogo&mor of land.
(2) The motive, intention or belief of the allegedly sdverse possessor i im-
~ minterial, The deliberate evicter and the mistaken -encroacher should both be
able to acquire title. Long-continued possession should ipso facto confer title,
unless it is proved that that possession began and contimied dnder a valid tran.
_ saction with the true owner, ie. that the possessmn was purely derivative, ad-
verse pesseSSlon But if the defendant trespasser is a perpon who wishes to oust
e plaiitif who was himself a prior trespasser or a person who did not come
{tito posscssion as a trespasser but continued to bold it as such, in order to
¥niablé the plaintiff to continue his wrongful possession without disturbance,
#hé Jaw must undoubtedly step in and give relief to, the plaintiff. As against the
Wue Swher, a person ‘'who is in possession for a length -of time short of the
statdtory period is not entitled to any protection; but the met result of the deci-
slonis unkler article 142 is that the true owner must prove that he had a subsist-
g title on the date of suit.

We therefore suggest that in ordcr to avoid m;usuce and inequity to the
true owier and to simplify the law, article 142 should be restricied to suits based

“oR possessory title and the owner of the property should not lose his right to -

it unléss the. defendant in possession is able to establish adverse possession.”

Wichael 3. “Goodman,” Adverse Possession, Morality dnd Metive (1970) 33 Modem
Law me 281, 282, -
iCE s W;lhams, “Title by Limitation in a registeredl conveyatu::mg system”™ (1968)
6 Al I.a.w Rev. 6
9 v, Mees, (1951) 1 Ch. 475, 481 : (1957 2 A1l ER. 571 Ses Michael Goodman,
‘-'M\'eﬂe Poimon—Morahty and Molive” {(1970) 33 Molern Imw Rev, 281, 285, 286

Wfichacel J, mﬂ “Adverse Possession—Morality nd uame*' (1970) 33 Modern
) 288 {Answers). _ R T _

15L
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35.17. Reverting to the text of article 65, the articles relating to possession
were examined in great detail by the Law Commission’ in its Report on the
Act of 1908. There was a preliminary observation that articles 142 and 144
had introduced a good deal of confusion in the law relating to suit for posses-
sion by the owners of property. The law, Commission also discussed the Privy
Council case® on the subject, which had settled the proposition that the rule of

prescription should be applied not to cases of want of actual possession by the '

plaiatiff, but 1o cases where the plaintif had been out of possession and another
person was in possession for the: prescribed time. The CAmmission then made
the following recommendation on the subject:

“In our opinion, article 142 must be restricted in its application only to

suits based on possessory title. The plaintiff in such a suit seeks protection’

of his previous possession which falls short of the statutory period of pres-
cription, 1o recover possession from -another trespasser. The plaintifPs
" prior possession no doubt entitles him to protection against a trespasser,

*  thoogh not against the truc owner. The truc owner’s entry. would be 2
rightful entry and would interrupt.

3518, For these rcasons, the Law Commission (in that Report) recom-
mended a re-draft of article 142 as under:—

L

“For possession of immovable property based on  possessory title
where the plaintiff while in possession of the property has been dispossess
sed-12 years from the date of dispossa’sion." : .

A new arficle was to govern suits based on title—the 12 years period 10 be
counted from the time when possession becomes adverse.

. 35.19. The amended article, though phrased somewhat d1ﬁercntly has not
given rise to any serious controversy and the Supreme Court in a recent judg-

.ment on the subject, has succintly summarmed the law on adverse possession or

hostnle tntle thus:?

“Adversc possession or hostile fitle must be established by’ a consistent
course of conduct and it canaot-be shown by a stray or sporadic act of
possession. However. all that the law requires is that the possession must

be open and without any attempt at concealment. Tt is not necessary that
the possession must be so efféctive so as to bring it to the specific knowledge

of the owner. Such a requirement may- be insisted on. where an ouster of
title is pleaded but that is not the case here. One of the important facts,

which clearly proves adverse possession, may be that the possessor had let -

out the Jand for cultivatory purposes and used it himself from time to time
without any protest from the owner or any serious attempt by the owner
to evict the possessor. knowing. full well that he ‘was asserting hostile title
in respect of the land. I a person asserts a hostile title even to a tank
which, as claimed in the present case by the owner, ie. the municipality,
belonged to it and despite, the hostile assertion of title no steps were taken
by the owner, to evict the tncspasser his title by prescription would be
complete after thirty years.”

Law Comm:ssmn of India, 3rd Report (leuaﬁon Act, 1908), pages 49 to 52, m ‘

131 to 136.

- n;ﬁa.ny v. Short (1888) 13 AC. 193 P.C).
’qumish Chandra Bose v. Conmn’dbnerof Rbnchi (1981)y 2 S.C.C. 103,

L3
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35.20. }n England, certain developments in the theory of adverse possession: Delelopmts
have taken place as regards proiccting the reel owner of the land (who has. u’,ﬂg‘}(;’e-
resetved the same for development or some specific purpose in mind., to be exe- -

cuted at a future date). In Wallis's case’, Lord Denning M.R. observed as
" ungder:* .

“Possession by itself is not enough to give a title. It must be adverse
possession. The true owner must have been di sessed and another must

. have discontinued possession or have been dispossessed and another must
have taken it adversely to him. There must be something in the nature of
an ouster of the true owner by the wrongful possessor.”

35.21. The Law Reform Committes® in England (aftcr some dlscuSSmn) ‘-3“’ rﬁ;{;’:ﬂ

concluded as under, on the subject: T \!news of.

“There has now apparently been cstabhshed a quite general doctrine of an
implied licence from the true owner to the would-be adverse possessor
permitting him to commit the acts of possession upon which he secks to
rely, without any specific or factual basis fo- such an implication. The effect of
implying such a licence is (o prevent time Tunning ir favour of the adverse
possessor, since time does not run in favour of the licensee. If this doctrine
extends as far as it appears to have been extended by Gray v. Wykoham-
Martine), 1t amounts, in effect, to a judicial repeal of the statute. The philo-
sophy behind this approach has been cxpressed by Lord Dennmg M.R., as
follows;

“The reason beh:nd the doctrine is begause it does not lie in that other
person’s mouth to assert that he used the land of his qwn Wrong as a trespasser.
Rather, his user is to be ascribed to the llcencc or permission of the true owner.”

Ce

“Wc, however, prefer the more traditional approach recently restated by
- 8ir John Ponnycuick. delivering the judgment of the Coutt of Appeal in Treloar
" v. Nuté jn which he said:

e LUJE a squatter takes possession of land belonging to another and
pemams in possesslon for twelve years to the exclusion of the owner, that repre-
- sents adverse possession and accordingly ‘at the ‘end’ o the twelve years the title

‘of the owner 1s cxhngmshed That is the plain mnqmg of the statutory provi-
siops............ . :

' 38522 The Law Reform Committee further comsidered it clear that the two
. approaches could not be reconciled. Ut concluded as under:-

-

“We consider that the law should be restored to the law as stated in Treloar v.
Nute’ There can, in our view, be no mst1ﬁqatlon fof implying a licence, or
. other similar position. in any case where there is no factual basis for such an
implication. The precise formula for such a restoration is not easy, since the
present law is that if the land is in the possessmn of some person in whose
favour the period of limitation can run, then such’ possession is ‘adverse’
(Ltmltatlon Act 1939 5:10(1) and this appears to be quite plain. We do not

b

II]03' 1Wa!hss thm Bay Holidav Camp Lid, v. Shell Mex and B.P. Lid. (1975 Q.B. 94,

38ee, for further discussion. (1980% Current Law Part 5, age 244,

.. "aw Reform Coemmitiee Report. (Sepiember 1977) Crndl,.; 6928, Para 3.50 io 3. .'gZ

“*rélogr v. Nate. (1977, All. ER., 230); (1976) 1 .L.R. 1295 CCA
"Trefoar v. Nute (1977 1 Atl ER. 230,

1-142& IQFQ.C&INDIS:! :

.y Saills
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consider that the suggestion of the Institute~--that there would be a presump-

tion that possession is adverse—-would’ really add anything to this existing

provision. Accordingly, we think that it may be necessary. for amending

legislation expressly to provide that for the purposes of the Limitation Act

“possession” is to bear its ordinary. meaning in law, so that it is not o be
artificially stripped of its character of being adverse by the application of any
implication or presumption not grounded upon the actual circumstances of the

case”, : -

‘Limitation 3823, As a result of the recommendations of the Law Reforms Committee,
Iml(l the Limitation Amendment Act 1980 was passed in England. The following sub-
- " section has ‘been added as sub-section @) of section 10 of the Limitation Act

1939, by the Amendment Act of 1980. : )

“(4) For the purpose of determining whether a person occupying any |
is in adverse possession of .the land it shall #ot be assumed by implication
of law that this occupation is by pernission of the person entitled to the
land merely by virtue of the fact 'that his eccupation is not inconsistent with -
the Jatter’s present or future enjoyment of the land.

This provision shall not be taken as prejudicing a finding to the effect
that a person’s occupation of any lang is by implied permission of the person
entitled to the land in any case whete such finding is justified on the actual/
facts of the case.” : o

The Commentator of the Current Law Statutes -}Annot.ated ' has observed (with
. reference to this provision) that this amendmést is “another round in the Legis- )
lature v. Lord Denning saga”. T

Nt changs 35.24. We have made a passing reference to the fact that like many other
nerded. .. C ywel established legal doctrines, the doctrine of adverse possession has also aftracted”
~ the. adverse notice of some jurists. However, as 1stated above, the philosophy
Y vnderlying the same has become an infegral .part of our jurisprudence. Both
on the merits and on the ground just now memtioged, the doctrine deserves mot
to be distyrbed in its essence. S _

- . Mo chunge - We have also referred to the developrhenty #n Bingland as a matter of interest. -
jm'&_ ' In India, these controversies have not akisesy; * Adcordingly, we ‘do not recom-
-7 mend any change in the article. ; S e : ' '
s A S
Atticle 66.. - 35.28. This takes us to article 66, which- reqfla ag:under :—

:Whep the forfeiture is incurred or
-‘khe-gondition is broken.”

“\66.- For possession of immovable pro- Twejve
- perty when.the phaintiff has be- - yeqrs. .
come entitled to possession by Vooald
reason of any forfeiture or breach oL
of condjtion. Lol
. Aticle 143 of the Acts of 1908 and 1877 was as under:—
- “143. Like suit, when the plaintiff has Twejve “Wheh the forfeiture is incurred or
-, become entitled by redson of any  yeaps. *'the ¢ondition is broken,”
! forfeiture or breach of condition. o y

In the Act of 1871, article 144 was in identics] tebms.

1(1980) Part 5 Current Law page 2474,
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. 35.26. Many of the judicial decisions usually discussed under this article Casedsw S
involve matters of substantive law and we need not pause to discuss them. It is
enough to mention one important aspect which was if issue in a Madras case.!
Defedants in that case were in possession of a land on Aenancy basis by virtue of a
deed executed in 1836. In 1871, the defendants set-up a right of permanent
.tenancy. In 1894, the plaintiff gave notice to the defendants to give up possession
of the lands and filed a suit for eviction:. The defemdants contended that the
suit was barred by limitation. The High Court held that the suit was mot
. batred by limitation and that the tenant repudiating the title of land became
~  liable for immediate eviction at the option of the landlord, but until the landlord
. indicated that he intended to exercise the option, the tenancy subsisted from year
fo-year and article 139 of the Limitation Act of 1908 (present article 67) applied.
But the same High-Court, in a later case? beld thiat the landlord had got a right
. 't0 recover possession the moment the forfeiture wes igcurred, and no overt act
~ (i.e. Do act or intimation of an election to avoid the léase) was necessary before
- bringing an action for ejectment. - In such a case, article 148 (present article 66)
- applied and limitation began to run from the, date of Borfeiture incurred G.e. the
‘date of wrongful alienation of the property), unless the lessor, by a positive act,
-affirmed the tenancy and thereby waived the forfeiture. . These and similar rulings
are concerned essentially with the law of landlord and tenant. Depending on the
“’view taken on the question of substantive rights of the parties, there may result
~a.difference as to the precise article 'of the Linkilation Act that would be attracted
to the particular sitvation. For that reason, it seems hardly necessary to-pursue
the matter further, : y
' N :
* - 3527 It may also be mentioned that fenahcies of agricultural lands age Limited
now mostly regulated by the Land .Reform Laws_enacted by various States. As e
regards non-agricultural land, again, various rent contfol laws now contain the of forfeiture.
Iaw in respect of residential buildings in urban artas. The area where the pro-
 visions of 'theJ general law of landlord gma tamant is applicable to tenancies has
now considerably shrunk. Thus, the article undes ‘dischssion has limited utility,
-~ which is practicably: confined to residual grounds pot tquched by ~special
- legislation? ’ B

3528, In the above position. a change in the article is not considered No change

' " T mecessary, _ . Deeded, -

tide'§7. | 35.29. Article 67 reads as under:—

“%67.By a landlord to recover posses- Twelvo ‘Whes the tenancy is determined.”
" sionfromatenant, years. ~ o ed

It s identiéal with article 139 of -tpg Acts-of 1968 and 1877, and with article
140 of the Act of 1871,

. 35.30. Some controversy scems to exist ab regrds’ the legal representatives Representstive
of a tenant. In one case,' the Madras High Coirt observed that a tenant holding ﬁiﬁjﬂ?ﬁ.& _
over after the expiry of his term becanie a tenant on sufferance. The High Courtwhethor

further heid that the representatives of a tenant on sufferance were mere trespassers tenant,
) ‘and the lessor could not (by his assent alone) convert such representatives into

“tenants” without their concurrence. Howcver,iin-_q;ﬁmhér casc of the same High

 Irinivas Ayvar v. Muthusami Pillai, (1901) LL.R> 34 Mad, 246.
" Vgnnamalai v, gsythiﬁnf‘f& AdR. 1937 Mad. 295. ¢ .. ;

e also para 35.32, infra. R .
i MW IfaNd'mmkam ¥. Dronamraju, (1908)4!..!!»:%1 }iad. 163.

i
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Court,! this view was dissented from and it was-held that a suit against. the
representatives of a fenant after the detetmimation: of the tenancy was governed-

" by article 139 of the Act of 1908 (present aniélg' 67). The Allahabad High Court?-*

bas also concurred in the latter Madras view. In such a case, the landlord

" should be able to give his assent to their cofitinding in the posscssion,—as he

p

could have dome if the deceased had been alive. “As the latter view seends to
meet the requirements of the provisions of section 116 TP. Act.

35.31. In one case,! the erstwhile Hydetabad High Court held that where the
mortgagee leased the mortgaged property to the mortgagor as his tepant and
subsequently sued the mortgagor for ejecgmeng, the. claim for possession was not
by the mortgagee as such, and would be’governed by article 139 of the Act of
1908. But the Lahore High Court has obgerved’ that the plaintiff was not suing
the defendant merely as a landlord -for théif_féjﬂctlhent, but he had brought the

suit on the basis of his right as 2 mortgagee ‘With possession.

35.32, Oi'dinarily, we would have géne -fq-to details of such controversies,
revealing a disparity of views. However, 'the general law of landlord and tenant

-has now very-limited application,’ and the article. is how needed’ only for tenancies =

not controlled by special legislations 1ts ﬁtili_ty-ﬁ beirg so limited, we would leave
the matter at that. T .o :
R . )

i In the result no change is needed in th: articde.
’ CHAPTER 36
ARTICLES 68 to 71: SUITS RELATINGJXO MOVABLE PROPERTY
36.1. Article 68 reads as under — - ' . _
“68. For sp?'ciﬁc movable properiy Thrlge ‘'When the person having the righ
lost, or acquired by theft, ordis-  years. to possession of the property firs
- horest misappropriation or con- _ - learns in whose passession it is.”

version.

This corresponds to the first part of an drticle 48 of the Act of 1908. The
second part of that article forms part of present article 91(a). Article 48 of that

* Act is reproduced below : —

, “48. For specific movable property Thrée ‘When the person having the right

lost or acquired by theft, or dis-  years. to the possession of the property
honest misappropriation or con- first learns in whose possession,
version-or for, wrongfully taking L itis” :

of detaifiing the same. . :

Article 48 and 49 of the Act of 1877 wére as under: —

"\ “48. For specific movable property Thrae -When the peeson havfng the right

* last; or acquired by theft, or dis~  yenirs. to the possession of the property.
honest misappropriation or ¢on- < Cofirst learns in whose possession
version, or for compensation for - 3t i,
wrongfully taking or detaining the AR

. same. .

 ISubbravets Ramiah v. Gundala Ramanna, (1910) EL.R. 33 Mad, 260,
*8heo Dulare Lal Sah v, Anant Ram, ALR, 1954 1. 475,
*See also Surdaraman v. Sundar Lal, ALR. 1968 Al 36
‘Ranba v. Bansilal, A1LR, 1953 Hyd. 23|, om0
idmru v. Santa, A'LR.1936 Lah, 441, 17~y
*See discussion relating to article 66, Qara.3§,1?,m d
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~*49. For other spcciﬁc movabie pro- Three Wi‘:ien “the property is wrongfully

perty or for compensation for vyears. taken or injured_, ‘or when the
- wrongfully taking or injuring or ©detainer’s possession becomes ug-
wrongfully detaining the same. - - lawful” :

Articles 26, 33, 34, 35, 47, 48 of the At of 1871 were as under:—,

26, Fog taking or damaging movable Oge - Whe_n't_he taking or damage octurs.
property. year. '

33. For wrongfully detaining title Two . Witen the title to the property com-
deeds. years.  prised.in the deeds Is adjudged to

the plaintiff, or the detainer’s

possession otherwise becomes un-

_ . fawful.
_ 34, For ‘wrongfully detaining any Two Wlmn the detainer’s possession be-
other movable property. years.  comes unlawful. .

35, For specific recovery of movab- Two  When fhe property is demanded and

: le propertyin cases not provided years.  refused. _
for by this Schedule numbers 48 :
~and 49, '

47. For lost movable property not Three. When the property is demand

dishonestly misappropriated or years. and refused.
cofiverted. .

.48, For movable property acquired Three Ditto.”
-by theft, extortion, cheating, or  years,
dishonest misappropriation  or
conversion. - '

- F -

36.2. The Law Commission. in its Report! or the Act of 1908, recommended Law Com- _.

that in respect of article 48, the period of .3 years might 'be retained, but thegm"
~date of accrual of cause of action should be made the starting point of limitation,
. Inthe present Act, article 48 of the 1908 A?t has been split up.
. L . _ -
: 36.3. Some case law has gathered around the expression “movable property” nNe:dc:“
‘a8 occurring ih the article. However, this is a tebm of art and we do not wish o
1o change the same. We would not then:to/te Tecommend any change in the
a;:iicle, , ) o ) .

-

364, Article 69 reads as under :— ‘ S Article &.
69, For/othér specific movable pro- IThree' When the property is wrongfully
perty. _ years.  taken.” -

i - This corresponds to the first part of agtxch ¢9 ol .the Act of 1908. [The
second part of that article forms part of présént dsficle 91(b). The whole article
was as under: — R

*“49. For other .specific movable pro- Three When the property is wrongfully
perty ‘or for compensation for vears. taken ot injured or when the de-
wrongfully taking or injuring or . -talper’s possession becomes un-

wrongfully detaining the same. -~ lawful”

Article 49 of the Act of 1877 was in identigal ferms.

Py o . L L. 4 :
© -™aw Commission of Indis, 3rd Report (Limitggion gt §908), page 45, vara 121,
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Articles 26, 33, 34, 35, 47 and 48 of the Act of 1871 read as under: -~

*“26. For taking or damaging movable One - When the taking or damage occurs, .

property. year, _
33. For wrongfully detaining titlc Two When the title, to the property
deeds. years. comp:ised inthe deedsis adjudged

L]

to the plaintiff, or the detainer’s
possession otherwise becomes un-

_ lawful.
34. For wrbn'gfully- detaining any Two  When the possession becomes une
other movable property. years. - lawful.
35. For specific recovary of movable Twa \ “When the property is demanded and
. property in cases not provided for  years. .. refused,
Lo by this schedulc rumbers 48 ard . '
' 49,
" " 47. For lost movable propeity not Three When the property is detsnded and -
dishonestly misapp.opriated or yeats, - refured. -

* Aticle 70.

converted.

For movable property acquired by Three
theft,“extortion, cheatiiig or dis-
honest misappropriation or con-

. version, .

No change is needed in the article.
36.5. Article 70 reads as under :—

Diteo.”

years,

bl

—4

b
..+ . *70.To recover movable property de- Thr;;é - The date of refusal after demand.”
! posited or pawned from a depo-  years. ' .
sitary or pawnee.
It corresponds to article 145 of the Act of 1908, which was as under:-—
145, Against a depésitary or pawnee Thirty -The date of the deposit or pawn.”
to recover movable property de-  years. : :
posited or pawned. - -
This is identical with article 145 of the 1877 Aet. Article 147 of the Act of 1871
was as under : .~ _ : : o
“147. Against a depository or pawnee Thirty - .The date of the deposit or pawn
- 1o recover movable property de-  years. __unldss where an acknowledgement
posited of pawned. - * " of the title of the depositor or
. - pawner, or of his right of redemp-
- tion, has before the expiration of .
.the :prescribed period been made
" in writing, signed by the deposi-
. - tary, or pawnee, or some person
¢latpning under him, and in such
‘tase, date of the acknowledge-
. __, mm .” . N
In the present Act, the period is three yeardy;but it is to be computed from the
L ~ .date of refusal after demand. SR
Ia* Coq- . 36.5. The Law Commission, in its_lifépmt-lonfthe-Act of 1908, observed
- smission’s - - that in article 145 of that Act it would be more appropriate to make the date of

fefusal after demand as the starting point of lishitation and that the period
should*be fixed as three years from that date.. - The recommendation has been
accepted in article 70 of the present act, cnacted #n place of article 145 of the
Act of 1908, : ' - ' .

3

©_ ‘Law Commission, 3rd Report {Limitation E M?g

#08) page 45, para 121,
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" 36.6. There is some diversity of views as to the expression “movable pro- Money-—-
- perty” as occurring in the article.” One’view is that money is “movable property™ Whgﬂ"’F mpmgm"';'
~for the purposes of this -article. A contraty visw has, however, been taken by conflict.-
some High Couris’. In an Allahabad case, the main relief claimed by the plaintiffs
'was the recovery of certain sum which represented the price of goods deposited,
-and interest on the same. Tt was held that such a_suit could not be described to

be a suit for the recovery of “specific movable property deposited or pawned”
. within artlcle 145 of the Act of 1908.

The expression “movable property” has becn defimed in various Central Acts.

- Thus, section 22 of the Indian Penal Code restricts the expression “movabile
property” to ‘corporeal property, that is, psoperty which might be perceived by
the sensés.  Section 3(36) of the General Clausss Act, 1897, defines “movable

- property” as meaning property of every dcscnpuon except immovable property.

- The Transfer of Property Act, 1882, does not-define the term at all. Section 2(9)
of the Registration Act, 1908 makes a special provision for including certain
items as a species of movable property. Sectlo:_l 82 of the Companies Act, 1956

+ makes a share or other interest of any member in a company to be a “movable
property”. None of these Acts. however, specaﬁcally provides that money is
movable property .

36.7. Ordmanly such a conflict of vnews would meed to be attended to. But No change .
» We note that in the Andhra Pradeshscase, ﬁlls was only one of the grounds of needed..
decision, and the decision was based on a nuthber .of alternative grounds. We
do. not therefore consider it nmecessary to recomiinend: any change in the wording

of the article. We may add that the recent frend is not to include money in this®
article, : '

- 368. Article 71 rcads as under :— S Article 71.

“MN. To recover movable properl:yde- Three When the sale becomes known to
posited or pawhed, and afterwards yea.rs. fhe p[tlntlﬂ‘ ”

~  bought from the depositary or :
pawnee for a valuable considera-
tion. .

_ It corresponds to the latter half of aricle 48-A. of the Act of 1908. This,
: sphttmg up of the article was done on the mcbmmendahon of the Law Commission,
in its Report on the Act of 19082 o /

" Article 48- A of that act was as under:—

“48-A, To recover movable property Th.ree When the sale becomes known to +
’ conveyed or bequeathed in trust, grt pig.mtlﬂ' »
deposited or pawned, and after-
wards bought from the trustee,
depositary or pawnee for a valu-
able constderation. b

In article 133 of the Act of 1877, the st&i‘tﬁig point .was the date of the
-_-purchase and the period pmscnbcd was 12 years.\ .

1(a) C'emml’ Warehousing Corpn., New Del!ﬁ V. C’enrmf Bank of India, Hyderabad,
A.LR. 1974 AP 8
(&) Ahilyambe v. Subramania, ALR, 1954 Mad 101"
(¢) Lala Govind v. Chairman, 6 CLJ. 5
2{a) Khairid Basheer v. Thanna Lal, AL R 195 All 553,
(b} Balekrishna v. Naravanswami, LL.R. 3 ‘17!

- aw Commtssnon of India, 3rd- Re (L:m tu:m <Act, 1908), page 45, para 121.
port
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-4 period of 3 years for such suits, The reasons given were as under: —

_of limitation. Tt has been held that. so

‘(Chapter 36—-Articles-68. to 71:  Suits Iliefafing to Movable Property)
Chapter 37—Articles 72 to 91 © - Suits Relating to tort) _ :

In the Act of 1871, article 133 reads as under : —

3.To recover movable property Twelv: Thedate of the purchase.”
conveyed in trust. deposited or  years. .

pawned and afterwards bought R
from the trustee, depositary or
pawree, in good faith and for

value,

i

The article needs no change.

' CHAPTER %7

ARTICLES 72 TO 91: SUITS RELATING TO TORT
37.1. Article 72 reads as under '— . . -

. For’ compensation for doing or Ope When the act_or omission takes
for omitting to do an act alléged  year.. ‘place.™

te be in pursuance of any enact- f

ment in force for the time being

in the territories to which this Act

extends.

:

Article 2 of the Act of 1908 was in the same language, but the period was
days. K o )

Article 2 of the Act of 1877 was as under: —

For compensation for doing, or _Ninety’ When the act or omission takes
for omitting to do, an act alleged: days.  place.” :

to be in pursuance of any enact- ' :

ment in force for the time beingin

British India. '

-

_A-rticlc'Z of the Act of 1871 was in idenﬁcal terms.

37.2. The Law Commission,! in its Reportm the Act of 1908, recommended

“Article 2 is for a suit for comp;;nsalion for deing or for omitting to do an
act alleged to be in pursnance of any enactrnest in force for the time being
m India. = The period of limitation it 90 days and time beings to run when
the act or omission takes place. This article is intended to cover the case
provided- for in England; by section 8 of the Public Authorities {Protection)
Act; 1893.  The provisions thereim are soiewhat elaborate and the period of
limitation is six months. The object of the Legislature in England and in.
India seems to be to provide a shorter period of limitation in the case of
actions against public atithorities for any &et done in pursuance or execution
or intendexd execution of any Act.or of public duty, or authority, or in’
respect of any neglect or default or jn the execution of such Act, duty or
authority. Tt protects the public authorities'by providing a shorter period
r$lmg as the officer concerned acts
honestly and bonafide. he gets the advantage of the shorter period of limita-
tion. If the statute authorises the injury, mo action lies. If an officer pur- -
porting to act, in pursmance of statute; does something which causes an
injury or by reason of his emission to.do an act an injury results, the person

b

"Law Commission of India, 3rd Report (Limitatkih Apt), Dages 4041,
: ) osus a



89TH REPORT OF LAW COMMN. OF INDIA ON THE LIMITATION ACT, 1963 o 161
(Chapter 37—Articles 72 to 91 : Suits Relating to Tort)

so injured is entitled to claim compensation for the neglect or default. If
he abuses the power, the shorter period of limitation will not apply and the ac-
tion will be outside the article. The law in England was altered by
the Limitation Act of 1939 (scction 21) which “provided a period of
one year imstead of six months, Time was made fo run from the
date of the accrual of the cause of action instead of from the act or
neglect or default compiained of, as under section 8 of the Public Authorities
(Protection) Act. Owing to public agitation, the English Limitation Act was
amended in 1954 and the period of limitation was increased to threc years
for actions relating to personal injuries. By the amending Act, section 21
of the Act was repealed and a proviso to sub-section (1) of section 2 was
added. cutting down the period of six years, which applies for actions founded
on torts, to three years in such cases. The period, therefore, under the
English Law for actions on tort as respects personal injury, whether caused by
a private individual or hy a public authority is now three years instead of six
years as in the case of other actions based on tort, This article would
_ come under the general provision for all suits on tort for which we propose
" to prescribe a period of three years from the date of accrual of the cause
of action. There does not seem to be any justification for making a distinc-
~ tion between public authorities and a private citizen except in matters like
notice under section 80, C.P.C. Further, if a shorter period for suits against
public authorities is prescribed, it will compel parties to rush to a suit with.
out exbausting the possibility of getting redress by negotiations which neces-
sarily take time. One of us, Dr. Sen Gupta, is inclined to take a different
view and has added a separate note to this Report on the subject. After
a full consideration of his views we think that the consideration mentioned
above in favour of a uniform period for suits against public authorities and
- private citizens should prevail and that no change is needed in the proposals
suggested above.”

373. The dissenting note of Dr. N. C. Sen Gupta,! to the Report of the Law . Sen Gupta's

Commis'sion on the Act of 1908. was as under:— Sﬂ!t 10
the carfier

“The reasons for the proposed amendments in respect of article 2 are ﬁrstly, Report.
that there should be no difference between the State and private parties
in respect of suit on tort and that a suit for compensation in respect of a
thing purported to be done by an officer under some enactment in force
is nothing but a tort for which the Government is liable. To the general
principle of parity between the Government and private persons in respect
of limitation, T have no serious objection. But there are important differences
between suits for ordinary torts by private persons and suits under this
Article, There may be suits of this character which are purely suits for
. damages for a particular wrong against a particular person. But most of
‘these cases would be cases in which an officer of the Government has been
acting or purporting to act under authority of an enactment and in most
of these cases, questions about the validity of the enactment or of the inter-
pretation of it upon which the officer is acting would be in question. In
such cases it is by all means necessary that such suits should be disposed
of as quickly as possible.—so that if the decision poes against the action of
a particular officer. the Government may take early steps that further action
may not be taken on the erronecous view of law. Further, it must be re-
- membered that the Government is. made vicariously responsible for the acts
of its officers and having regard to the extremely large area of Government
activities and its responsibility for acts of a multitnde of officers, it is neces-

aw Commission of India, 3rd Report (L:mttatnon Act {908) pages 69-70.
22--14 Mol & CAfNDfSB

L
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sary that the courts’ decision about the correctness or otherwise of the
act of such officers should be made known to the government as soon as
possible.

“Public policy requircs that acts of government officials purported to
have been done under the provisions of some enactments in force should be .
tested, if mecessary. as soon as possible in order that public administration
may not be affected by an erroneous course of action based on wrong
application of the law for a Jong time; and if there has been an error,
it should be rectified as soon as possible. *

“I am afraid thai the principle that this makes a discrimination between
the goverament and a private person does not provide a correct approach to
the problem. The difference in the provisions lies not in the character of
the person against whom the suit is brought, but in the nature of the claim
which justifics a short period.”

374. The recommendation made by the majority of the Law Commission
in its Report on the Act of 1908 was to increase the period to three years, but
the period has been increased (by the Act of 1963} only to one year.

374A. In this connection. an aspect to which attention must be drawn 13
the fact that where a private person wants to sue the Government or a public
officer in respect of an act alleged to have been done under an enactment, consi-
derable time of that private person is taken up in certain preliminary steps. These
preliminaries include— )

(i) collecting the necessary information:

(i) getting the necessary copies of documents etc. from the public office
concerned:

(iii} taking legal advice; and
(iv) arranging for the payment of conrt fee and other expenses.

Furthermore, the scope and importance of suits governed by article 72 is
daily increasing, as almost every official action affecting the rights of a citizen
now takes place under the colour of some enactment or the other. To put the
matter in different words, the sphere of common law wrongs is diminishing and
the sphere of wrongs taking place under the colour of statute is expanding in
volume. day by dav. Tt is. therefore, necessary that the increased importance of
such acts should be realised and reflected in the law of limitation. For this
important reason, we recommend that the change mentioned above so as to
increase the period of limitation to 3 years should be carried out. In reaching
this conclusion. we have not overlooked the points .that were raised in the dis.
senting note of Dr. Sen Gupta appended to the report of the Law Commission’
on the Act of 1908. Howcver, on deep reflection, we have come to the conclu-
sion that the increasing importance of suits falling under article 72 and the
difficulties of the litiganis (in the shape of time consumed by preliminaries to such
litigation} must be given great weight. Tt.is true that there is need to ensure that
the validity of an officiz! act is decided without unreasonable delay —which was
one of the points made by Dr. Sen Gupta. However, three years would not be

- too long a period or an unrcasonable one! having regard to the considerations

that have been mentioned above.

Law Commtsmon of' in'd:a 3"rd' Report (le:lation Act 1903] See pa;mﬁh-—éis,
supra.

¥
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37.5. Wc must also state that recently there has been 2 spate of cases alleging Difficulty
torture’ of undertrials'-* and these were detected after a long time. Thus, the :&w
litigant against the Government suing for acts done under alleged statutory autho- Government,
rity has to face a serious practical difficulty, In fact, the Judicial Commissioner,

Nagpur,’ had as long back as in 1877, anticipated that damage caused by a
public servant may not come 0 be noticed for quite some time ; —,

“The period of limitation provided is very short. In many cases notice of
one month has 10 be given before suits of the kind referred to in this article
cap be instituted, so that the party injured has only two months after the
act or omission takes place, within which he must make up his mind to
bring his action. Section 424 (Bill No. 1V) Code of Civil Procedure. pro-
poses six months as the period of limitation for a suit “against a public
officer for compensation for an aci alleged to be done in his official capa- '
city.” The same period might well be allowed, for actions of the kind
referred to in Article 2, -cspecially when it is remembered that material
damage would in many cases not have resulted in the short period allowed

by the present law”.

37.6. We are mentioning (his to show that a tort committed by public servant Recommenda-
may remain undetected for a considerable time and hence we re-iterate the earlier o™
recommendation of the Law Commission about enlargement of the period of
limitation to three years.

37.7. This takes us to article 73, reading as under :— . Article 73.

“73.For compensation for false impri- QOne " When the imprisonment ¢nds.”
sonment. year.

It is identical with article 19, of the Acts of 1908 and 1877.
In the Limitation Act of 1871, article 21 was as under: —

“21. For false imprisonment, One  When the imprisonment ends.”
- year.

The words ‘For compensation’ were added in the year 1877 in the first column.
+This, probably, was done as a result of the suggestion reccived through the Com
mlsswner Central Provinces. on the draft article of 1877 Act:

"y

© “Better say” for damages or compensation “for false imprisonment,

The Law Commission’ made the following observations on the corresponding
article of the Act of 1908, in its Report on that Act:—

“Article 19 provides for suits for compensation for false imprisonment, a
period of one year from the time the imprisonment ends. This is a suit
based on tort., 1t is a continuing wrong within the meaning of section 23 of
the Limitation Act and ferminus ad quem is reached when the imprisonment

ends.”
As the article has not given rise to any setious controversy, no change is
recommended.

WK hatri v. State of Bihar, {1981) 1 SCC 623 627.

24nil v, State of Bihar, (1981Y 1 S.C.C. 6

Judicial Commissioner, Central Provmces letter No. 461 dated 2tk March, 1877,
National Archives File, Paper No, 7, page 5. )

L etter No. 778 dated 12th Apnl 1877, Judicial Commissioner, Central Provimces,

Natmnal Archives File, 1877, Paper 11, page 6.
SLaw Comrmswn of India, 3rd Report (leitatlon Act, 1908), page 41, para 110.
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37_.8. Article 74 reads as under :—

“74. For compensation for a malicious: One When the plaintiff is acquitted or
prosecytion. year, the prosccution is otherwise ter-
; .minated.”

1t is identical with article 23 of the Act_s of 1908 and 1877.
Article 23 of the Act of 1871 was as under:

“23. For a malicious prosecution, One Whed the plaintiff is acquiti
. year, .
379. When the draft Bill of 1877 was circulated for comments, the caglier
pllrascology (Act of 1871) was changed by adding the words “or the prosecunon
is otherwise terminated”.! The following comment was received on the propused

change : —

“When can a prosccution be said to have terminated? Has it terminated
if the accused be released on the ground that a conviction was held before
a Court which had no jurisdiction, or upon some other technical ground which
leaves the accused still liable to be prosecuted? See Chamnbers v. Robinson,
2 Str. 691; Wicks v. Pentham 4 T.R. 247 ; and Tippet v. Nearn, 4 B. &
Ald. 634. An acquittal upon a technicality is a different thing from a convic-
tion set aside for want of jurisdiction.™

The other comment seems to be more pertinent and applauded the proposed
change as follows :—

“The note in ‘Thomson' as to this is quite correct— an acquittal is not
necessary for the purpose of bringing an action. The termination of the
prosecution is the time from which limitation should ruoa.”

.~ The then Secretary, Legislative Department agreed* with the latter view and
the text of the article was ultimately passed as it was proposed..

37.10. The Law Commission in its Report on the Act of 1908 recommended®
a uniform period of 3 years for suits founded on tort. [It had no specific comments
on the corresponding article of that Act as such).

However, the recommendation to increase the period to three years was not

" accepted, and the period of limitation has remained the same as before {one yeat).

37.01. A controversy still exists in regard to the starting point of limitation
period in the third column. There are two starting points given in the third
column. They are—(1) when the plaintiff is acquitted, or (2) when the prosecution
is “otherwise terminated.”-—a test added® in 1877. According to the Bombay

. High Court’, these two different points are applicable to two dissimilar circnm-

stances. The order of acquittal or of discharge passed by the trial court remains
{according to this view) operative for the ‘purposes of limitation and the filing of

1Statement of Objects and Reasons ; National Archives File 1877, pa

. *lgtersdated éch April, 1877 from Charles D. Ficld, National Archwes File 1877,
per No

3Demi c;al letter from the Hon’ble Sir Richard Garth to the Hon’ble Arthur Hob-
house dated 24th July, 1876, National Archives File 1877, Paper 2, page 4.

*Note in National Archives File 1877, Paper 1, page 5.

SLaw Commission of India, 3rd Report (Limitation Act, 1908), page 44, para llﬁ

"Paragraph 37.9 supra.

&)Bhaskar v. K:shan!a! ALR. 1968 Bom. 21.

(b} Purshottam Vithaldas v. Ravii Hari, ALR. 1922 Bom. 209,
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an appeal or revision in superior courts does not stay its operation so far as
limitation is concerned.. In one of its more recent cases on the subject, that High
" Court observed® as under:

“The original acquittal is stifl operative and on the language of the provi-
sion, it is the date of acquittal fram which time begins to run. The other alter-
native is that ‘the prosecution is otherwise terminated’. Now, whenever a prose-
cution is started, it may not nccessarily end in an acquittal. - A prosccution may
end, cither in acquittal or conviction. It is the fiest, then, it is governed by

_the first part of this provision, and it it js the sceond, there can be na case for a
suit. It may also result in an order of discharge, or in a dismissal of the com-
plaint if the complainant is abscnt on the date fixed for the hearing of the com-
plaint. ‘The latter part of the provision “the prosecution is otherwise terminated’
is intended to meet such cases, and here again. it is the end of that proceeding
which is operative for all intents and purposcs and governs the peoint of time
when the period begins to run.”

The High Court further pointed out that whenever the Legislature intended
that the time should commence to run from the final order, it had ecxpressly
- said so. The following observations of the Aljahabad High Court in ils earlier
case® on the subject reflect the same approach: —

“A perusal of article 23 of the Limitatiorr Act (of 1908) goes to show .

that that article deals with two alternative cases: one envisages acquittal
and the other termination of the prosecution. So far as the second alternative
or the expression ‘termination of the preseécution’ goes, that is not applicable
to the present case. That governs such cases as those of discharge. It is the
first alternative which will govern the case of acqmttal and ‘acquittal’ would
mean acquittal from the trial court or if there is conviction from a trial coust,
then the order of acquittal was passed in appeal or revision. In a case where
acquittal has been ordered by the trial court and the complainant has filed
revision, the filing of revision cannot affect the order of acquittal already
passed. It will remain an order of acquittal till the acquittal is converted
into an order of sentence. It would thus appear that under article 23 of the
Limitation Act, the limitation would run from the date when the plaintiffs
were acquitted by the trial court or in appeal if there was conviction from the
trial court. Filing of 2 revision against an order of acquittal cannot suspend
the period of limitation, which started running from the datc of the order of
acquittal.”

On this view, the filing of a revision against acquittal does not suspend
the running of limitation which has once starled.

37.12. The opposite view has, however, been taken in a later decision of the
Allahabad High Court® A full Bench of the Madras High Court took this view
quite a long time back.' A Same view has been taken in comparatively more re-
cent judgments of the Mysore® and Rajasthan® High Courts.

The pivotal objection of the Bombay High Court to the acceptance of the
Madras view' is contained: in these observations in one of iis judgments.”

1Bhaskar v. Kisanlal, A.LR. 1968 Bom. 21, 22, para 3.

Maodho Lal v. Hari Shankar, ALR. 1963 All 547, 548, para 5 (M. Lal L)
Madhe Lai v, Shvam Sundar Vaish, (1969) All L.J. 537 589 (See paragraph 31.13, infra).
‘Kulasekara Chetty v, Tholasingam Chetty, ALR. 1938 Mad. 349 (F.B.).

tBasappa Sangappa V. Narayanappa Krivappa, I.LR. (1973) Mys. 201, 206 (See infra). .
SRamvilas v. Gopal Lal, (1970 Ra). [.W, 92 {See paragraph 37.14 infra).

Kulasekara Chetty v. Tholasingam Chetty, A.LR. 1938 Mad. 349. -
*Bhaskar v. Kisanlal, A LR. 1968 Bom. 21, 24. . .

Opposite
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“In our view, therefore, there can be no justification to add the word
‘Ginal’ before the word ‘acquittal’ according to the Madras . High Court,
and the word ‘finally’ before the words ‘otherwise terminated’.”

This objection has been met by the Mysore High Court, which has observ-

“lhe criticism, therefore, that the Madras view illogically imports the
idea of finality or actuaily adds the word ‘finally’ or ‘final’ to the language
of the third column is, with respect, not justified.  Finality is ectually inher-
cnt in the choice of the word ‘terinination’. Taking, thercfore, the two
things together, viz.. that ouc of the essential clemeuts in the cause of action
for malicious prosecution is termination of proccedings in favour of the
plaintiff and that there can be no termination if proceedings are continued
until one reaches the stage where further continuauce is not possible, then
it follows that il the acquittal entered by the trial court is taken up on
appeal, the plaintiff is not in a position (o say that the proceedings have
terminated in his favour, and that, therclore, the cause of action itself is
not complete so as (o stait the running of time in favour of the defendant.”

37.13. The Allahabad High Court has also, in a later case held® as under ;—

“The phrase uscd in articie 23 of the Limitation Act fixing the point
of time from which the period of Jimitation begins 0 run as ‘when the
plaintiff is acquittcd or the prosecution is othcrwise termipated’, must be
construed as equivalent to ‘when the prosecution of the plaintiff is termi.
nated by acquittal or otherwise’; and determination of the prosecution by
acquittal shbuld be deemed to occar omly when all appeals and revisions
that may have been filed against the basic order of acquistal have been
finally disposed of. This interpretation obv’ates the necessity for making an
illogical distinction between cases of acquittal and cases where the prosecu-
tion is terminated by discharge, and it has the further merit of avoiding the
possibility of hardship for the plaintiff by permitting him to wait until his
acquittal has been placed beyond doubt before he files his suit for compen-
sation for malicious prosecution.” 3
37.14. In the Rajasthan judgment? the following pussage represents a simi.
view:—

“The phrase used in arlicle 23 fixing the time from which the period
of limitation begins to run as ‘when the plaintiff is acquitted or the prose-
‘cation is otherwisc (crminated’, must be inferprated as meaning ‘when the
prosecution of the plaintiff is terminated by acguitial or otherwise® and the
termination of the prosecution by acquittal should be deemed 10 occur only
when the appeals and revisions that may have been fled against the order
of acquittal have been finally disposed of 1 am further of the opinion
that the words used in article 23 of the Limitation Act ‘when the plaintiff
is acquitted’ must not be read independently of the words or the prosecution
is otherwise terminated’. The illogical distinction pointed out by the Bom-
bay High Court between the cases of acquittal and those where the prosecu-
tion is terminated by discharge would only lead to hardship and one will
have to incur expenditure of filing the suit cven before the order of acquittal

‘Basappa Sangappa V. Narayanappa Karivappa, LL.R. (1973) Mys, 201, 206 :LEn shasis
SMadho Lal. v. Shyam Sunder Vaish, (196%) All, L.I. 587. (D.B.) [The ecarlier case of

1963 does not appear 10 have been cited).

3Ram Vilas v. Gopal Lal, (1973) Raj. L.W. 92, 94 (Moﬂi L)
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passed in his favour is still sub-judice under appeal or revision filed by the
compjainant or the State.”

3‘? 15, In this context—xthough this is a matier of substantive law-—it miay American
be worth mentioning that the Restatement of the Law (Second) on Torts' has Restatemont.
this to say regarding the termination of proceedings for the purpose of the tort
of malicious prosecution:-—

“658. General Rule : To subject a person to liability for malicious pro-
.secution, the criminal proceedings must have terminated in favour of the
accused.”

“659. Manner of Termination: Crinninal proceedings are terminated
in favour of the accused by

(a) a discharge by a magistrate at a preliminary hearing, or
{b) the refusal of a grand jury o indict, or '

(¢} the formal abandonment of the proceedings by the public prose-
cutor, or

(d) the quashing of an indictment or information, or
{¢) an acquittal, or

(f) a final order in favour of the accused by a trial or appellate conrt.”

#

37.16. Street has dealt® with this ingrediant of malicious prosecution thus: English

“The proceedings must have terminated in favour of the - plaintiff. :hn:w.u o

Even though the plaintiff has been convicted of a lesser offence!, or has had of mot
his conviction quashed on appeal, or has been acquitted on a technicality, pmc,edfnp,
¢.g. adefect in the indictment, this requirement is satisfied. If the conviction
of the plaintiff stands, then even though there is no right of appeal from

" #t and although he can satisfy the court in the instant proceedings that the
conviction was grossly unjust, there is no cause of action in this tort. The

* plaintiff seems to satisfy the present requirement if he proves that the defen-
dant has dis-continued the proceedings. the plaimiiff cannot sue, it seems,
while the proceedings are still pending.”

37.16A. It may also be added that Charles D. Field hit the nail on the head
in 1877 when he asked the question: “when can & prosecution be said to have
terminated”? Even now, the difference of opinion continues. A review of the -
state of the law made above shows that the majority of the courts would be
reluctant to entertain an action for damages for malicious prosecution uniess they
are satisfied that the judgment may not be rendered infructous by a subsequent
decision In the criminal proceedings. )

37.17. The net result of the above discussion is that there is an obvious con- Recommends-
flict of views between the Bombay High Court on the one hand and the other tion
High Courts on the other hand. There seems to be a need for clarifying the

. TAmerican Law Institute Restatement (Second) on Torts {197 Vol. 3, Articles 658,
659,
Harry Street, Law of Torts (1976), page 397.
is requirement is not imposed where, for example, an arrest or searchk warant is

“4Cases cited in suport of the discussion have been omitted.

™
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position. In conformity with the majority view (that is to say, the later ruling
of the Allahabad High Court and the rulings of the High Courts of Madras,
Mysore and Rajasthan), we recommend that in article 74, before the word
“terminated”, the word “finally” should be added. Apart from the fact that

- such an amendment would be in harmony with the majority view, it will be of

Articles 75-76,

English (apy.

considerable praclical utility and avoid the difficulty that might be caused. if
limitation is to start running even where the proceedings constituting the cause
of action have every possibility of being re-opened in i higher court.

37.18. The next two articles are concerncd with defamation, and may
now be taken up.

(a) Article 75 reads as under:—

“75. For compensafion for libel, One™ ° When the litel is published.”
year,

It is identical with article 24 of the Acts of 1.9()8 and 1877.
. Article 24 of the Act of 1871 reads as under ; -~

“24, For libel. . One  When the libel is published.”
year.

(b) Article 76 yeads as under:—

“For compensation for slander. One When the words are spoken, or,
year. if the words are not actionable
in themselves, when the special

' damage complained of results,”

It is identical with Article 25 of the Act of 1908.
"In the Act of 1877, Article 25 was as follows: —

“For compensation for slander. One When the words are spoken, or
: year. if the words are not actionahle

in themselves, when the special ~

damage complained of results.”

- Article 25 of the Act of 1871 was as under:—

“For compensation for slander. One When the words are spoken.”
year.

Though libel and slander fall under the general heading of the tort of defa-
mation, the Limitation Acts, right from 1871, have been treating the cauges of_
action for these two types of torts as distinct,—though the period of limitation is

one year in both the cases.
1

_ {1.19. Halsbury states the position in England thus’ :

“In an action of libel time runs from the publication, but where, for exam-
ple, a blook or néwspaper is published and offered for sale, a fresh cause. of
action arises on each sale, notwithstanding that more than six years have
clapsed since the first publication. Tn an action for slander where the words

© are actionable without proof of special damage, time runs from the utter-
ing of the slander, Where the words are not actionable without special
damage time does not run until the datnagc occurs.”

'Halsbury, 4th Ed, vol.. 28, para 689. -
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37.20. Before 1871, the period of limitatiom, in India probably followed Legislative
the English practice. The period of one year proposed for suits for libel mﬂ§ww.__ '
expléiined in the statement of Objects and Reasons annexed fo the Bill that lead
to the Act of 1871, as follows: —

“On the other hand, we have diminished to one year the period fixed for

suits for false imprisonnicnt, for any other injury to the person, for a mali-

cious prosecution, for libel, for slander, for taking or damaging movables,

for loss of service occasioned by seduction, for inducing breach of contract,

for illegal distress, and for wrongful seizure of movables under legal pro-
" cessl¥ i Do

'37.21. When the draft Limitation Bill 1877 was circulated for comments, a
plea was made for counting the period from the time when the libel came to
the knowledge of the person libelled. One comment, making such a suggestion,

~may be quoted:—- ’

' “l would suggest an alteration in the period applicable to libel; for
I think the term now fixed, namely, one year from publication, may, as I
know it has done, work a great hardship on the person libelled. The term
should in my opinion, run from the date when the libel became kpown to
hit. 1 do not refer to cases of libel published in newspapers, for there a
man reads at once what has been written of him, and can generally bring
his action without further delay: but I alude to private communications, or
those written under a sense of duty to a public official, where the person
libelled, although he may have sustained loss from what he knows has been
said of him, still is unable, through obstacles put in the way cither by the
writer or receiver of the communication; to discover what has been said
. against him uwntil the year from the date when it was sent has cxpired, and
so, though the statements or charges made . against him may have been
totally unfounded and grossly calumnious, and. he has suffered the greatest
loss, still because of the present state of the law. Lis suit would be barred
unless it was brought within a year of the tihe whon it was sent to the post. -
Section 19 of the Act would not help him, for he may have been kept from
the knowledge of his right to sue without any fraud on his libeller's part, but:
by simple obstructions which he has put in his way. Or if it be said he knew
of his right to sue before the time of Jimitation expired, inasmuch as he had
been told he had been libelled, still he might not have been able to bring a
suit, because. he could not, until it was too ‘late, see or get a copy of the libel-
logs document. A case of this kind occurred some few years ago in Calcutta
where great injuty resulted to a merchant whose cprduct in a certain mer-
cantile transaction had been improperly and falsely gepresented by his Coun-
'+ 3¢l to the Minister of Foreign Affairs of their coantry. The High Court
was of opinion that the communications were: highly libellous, and that the
plaintiff would have been entitled to heavy damages, had it not found that
the suit had been brought beyond the period allowgd from the date of pub-
lication, although it was brought at the 'earliélt-oﬁportunity. The case is
- " Charriol v. Lombard, and is reported in 1 ¥ndian Jurist N.S., page 209 at
wq.”‘! . . - . i
. Another suggestion made by Mr. Field was to combine the two articles deal- .
- ing with ‘libe)* and ‘siander’ into ome compo;ite'-arﬁcie*for defamation‘ :
% IStatement of Objects and Reasons ; National Archivés Pile 1871, page 4, -
- _ 3C. J. Wilkinson, Recorder of Rangoon to the Sacretary to Chief Commissioner, British
Burma, Letter No, $7-33, dated 27th April 1877,

- National Archives File 1877, Paper No. 19, p. 3, o
_ : ﬂ.;na No. 19th April 1877, Charles D. Field, Natidnal Archives Rile 1908, paper 6,
‘page 13. : S
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“For ‘libel’ and ‘slander’ might be.substituted “‘defamation” which in-
cludes both, and which is the peculiar term of Indian Law—see soctson 499 -
of the Penal Code”. .

3722 In 1907, Sir Lawrence Jenkins, Chief Justice of the Bombay High
Court also expressed himself thus:’

“Article 25 and 24 should be only one article providing for defamation.™

37.23. The Law Commission, in its Report on the Act of 1908, did not exa-
mine the above question, because it preferred ome article for all tortious acts

‘and observed thus®:-—

-

“Article 24 relates to an action for libel and the period of limitation is one
year from the time when the libel is published. Article 25 relates to slander
and the period provided for is one year from the date when the words were
spoken or, if the words are not per se actionable. when the special da
complained of results. It is settled law that the cause of action for libel
accrues from the date of the publication of the defamatory statement. When
slander is actionable per se, the cause of action is its publication and time
runs from thai date. If the action is maintaipable only on proof of the
special damage, the happening of the damage is the cause of action. (See
Burry v. Perry® and also Darley Main Coltiary. Co. v. Thomas Wilfria®).
In respect, therefore. both of libel and slander, the time from which limita-
tion runs coincides with the accrual of the cause of action. The suits under
all these articles are suits founded on tort and a uniform period of three
years may be fixed for the institution of these suits, tlme running from the
date of the accrual of the cause of action.”

37.24. As regards the article relating to slander in the Act of 1877, in the
third column of the schedule, the words “or, if the words are not actionable in
themselves, when the special damage complained of results” were added, slong-
with the pre-exisiing words “when the words are spoken”. Since then, there has
been no change. The addition of these words was presumably intended to. cover
the cases which can arise under the rule of English Law that slanderious words
are not actionable per se and a suit is maintainable only after when special da-
mage is caused.

37.25. We have given anxious thought to the question whether articles 78
and 76 (libel and slander) should be retained as they are. This necessitates an
examination of the substantive law of defamation as a tort. The common law
position is that libel is actionable per se, while slander is actionable without proof
of special damage (unless the case falls within certain exceptional categories).
This distinction, however, hardly possesses any realistic importance in India, since
most High Courts do not récognise the distinction between libel and slander. It
can be asserted that net result of Indian judicial decisions is that both libel and
slander are actionable as torts, without the need 1o prove special damage. We are
aware that there is one solitary ruling® which holds that the distinction is still
valid in the town of Calcutta, but the majority of the High Courts have, as stated
above, taken the view that the technical distinction made by English common law

IChief Tustice Jenkins, Bombay High Court Letter No. 2469 dated 18-12-1907,
National Archives F:le 1908, paper 6, page 13.

$gw Commission of India, 3rd Report {Limitation Act). page 44. para 116

%1725} Raym. [588,

H1886) II A.C, 127.

sBhooni Money v. Naobar, (1901) LL.R, 28 Cal 432, 452

, 462, 463 (Case relating to
‘Town of Cnlcntta) .
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hag no validity in India, and is not in harmony with justice, equity and good
conscience and is out of tune with the notions of Indian society.'--*

It should also be pointed out that even in the West, the distinction between
libel and slander has not been regarded as satisfactory, and has been very strong-
ly eriticised both by academic writers and by law reform agencies who have had
occasion to deal with the subject. Though the distinetion still exists in the United
Kingdom. the English Committee of Defamation, popularly known as the Faulks
Committee in its Report recommended its abolition and removal from the law
of England and Wales, so that for the purposes of civil proceedings in England
and Wales, slander should be assimilated to libel. '

~In fact, in at least one Commonwealth country, namely, New Zealand, tho
distinction has been abolished by statute.!

It should also be recorded here that the reform effected in New Zealand
bas not given rise to any serious problems. Sir Denis Blundell (who later became
the Governor-General of New Zealand), in his evidence given to the Faulks Com-
mittee, stated that in New Zealind the abolition of the distinction between Iibel
and slander had not resulted in any spate of petty actions for slander.

The retention of the two arlicles in the present form in the Limitation Act
thus tends to perpetuate a distinction which is unfair in principle, anachronistic.
in nature and, in any case. in the Indian context, almost out of tunc with reality.
It is also mot in conformity with the position in substantive law, as generally
understood in India. The Law of limitation should, as far as possible, maintam
harmony with the substantive law and should not give a fillip to a distinction that
is already discarded.

'37.26. In the light of the above considerations, we arc of the opinon, and Recommends-
we recommend, that in place of articles 75 and 76, one single article should be o™ '
substituted, to deal with compensation for defamation, the period being one year
and ‘the starting point being the date of the publication or, where the defama-
tory statement is not published in a permanent form, the date when the defamatory
matter comes to the knowiedge of the plaintiff. When the words are not
published in a permanent form. it is fair that the starting point should be the
pleintiff's knowledge, so that the short period of limitation available does not
commence to run until he has knowledge, '

We, therefore, recommend that articles 75-76 should be replaced by one
single article to read as under : —

“75. Forfeompensation for defamation. One ' When the defamazory statement is
vear.  published, or where the defamatory
statement is not published in a
] permanent form, when it comes to
[To be substituted for present ar- the knowledge of the plaintiff’
ticles 75-76.) ) ‘. .

37.27. This disposes of articles 75-76. Article 77 prescribes a time limit of Article 77
one year for a suit “for compensation for loss of service occasioned by the seduc- atﬂfm‘:;”'l“
tion of the plaintiff’s servant or daughter”. The time limit is to be counted from '
the date when the loss occurs. The article is identical with article 26 of the Acts
of 1908 and 1877 and article 27 of the Act of 1871.

'A. D. Narvang Saha v. Kmnanung (1931 LL.R, 35 Mad 27 ALR. 193
450, 451, 452. 31 Mad 445,
$Hirabai v. Dinshaw (1926) LL.R. 51 Bom, 167.
3Sukhan v. Bipad (1907) LL.R, 34 Cal 48.
#Section 4 of the {(New Zealand) Defamation Act, 1954,
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The first case on this article is from Allahabad, in which a Hindu father claim-
ed damages for the seduction of his married daughter and consequential loss of ser-
vices as a result of abduction by the defendant. He also claimed the costs incurred
by him in prosecuting the defendant for the offence of abduction. The trial court
gave him a decree for Rs. 200 for the loss of his daughter’s services and Rs. 300 for
costs incurred by him in prosecuting the defendant. In appeal, the High Court dis-
allowed the sum of Rs. 200 decreed as damages for the loss of service, while main-
taining the decree for the costs incurred in prosecution. Stuart, C.J. discussed the
English theory on whici the remedy for seduction is based and expressed himself
as agains{ vncouraging its introduction into the Indian legal svstem. He pointed out
that in Scotland and other European countries, the seduced woman needed no
help from her father or other rzlation “but may sue directly for the wrong done
to her.” His colleague on the bench, Oldfield, §. was of the view that the English
cause .of action for seduction was founded not upon the wrongful act of the defen-
dant but upon the loss of service of the daughter in which service the parent is,
by fiction, supposed to have a legal right or interest. He observed as under:-—

“It would be very undesirable to introdvce a fiction of this kind into
the law of this country. The plaintiff cannot be allowed to maintain a suit
on a contract for service which is not seriously asserted, nor indeed found
to exist in fact, and which is not comsonant with Hindu custom. Hindu
women are no doubt dependent to a great extent on their male relatives, and
they have certain household duties which’ they are expecied to perform, but

their position is not one of servitude, from which any contract of service
can be implied.”™

3728, In a Nagpur case, Mr. Justice Niyogi, while awarding damages for
seduction, held that it was more appropriate to look at such a wrong as consti-
tuting an invasion of the right of the family to the security of domestic relations,

‘rather as an interruption of the service rendered by the daughter to her father.

However, this reasoning was not approved by the Division Bench that heard the
matter on appeal. It held that the law of torts was administered in the Central
Provinces and Berar (as then constituted) under section 6 of the Central Provinces
Laws Act as a rule of justice, equity and good conscience. The cnly law of se-
duction was that found in the English law of torts applicable to India and it was

not open to Indian courts “to invent new heads of Jaw not covered by the Eng--
lish law, though the legislature can.®

37.29. It may be of interest to note that when the draft Bil] which led to
the Act of 1908 was circulated for comments, the District Judge, Guntur suggest-
ed that the words “or daughter™ should be omitted from the article? On the

other hand, Mr. Justice Knight of the Bombay High Court suggested a widening
of the article by adding the words “or ward*”":

37.30. It may also be mentioned that in England, by statule, actions for sed-
uction have been abolished.?

37.31. Taking note of the case law as well as current thinking on the subject,
we have come to the conclusion that there are two special aspects that necessitate
a change in article 77. In the first place, the element of “loss of service” is em-
phasised in the article, but, in India, as a matter of substantive law there is some -

*Ram Lal v. Tula Ram (1882) LL.R. 4 All 97.

*Babu v. Subanshi Dhobi, A LR. 1942 Napg, 97.

*Dewan Bahadur S. Gopalachariar. Avargal Distt. Judge, Gumntur. National Archives
File 1908, letter No. 3073. dated 91 December, Paper No. 3, page 10

‘Letter No. 2469. dated 18-12-19067. National Archives File 1908, Paper No. 6.

*Section 5, Law Reform (Miscellancous provisions) Act. 1970 (Eng.).
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uncertainty in this regard. This is apparent from the Allahabad decision men-
tioned above.! How far the English common law rule which stresses the element
of loss of service applies in India thus itself becomes doubtful. Secondly, in
article 77, the laying of stress on loss of service amounts to lending prominence
to an aspect that is totally out of tunc with the views of society. No right think-
ing member of society seeking compensation for seduction would attribute any
relevance to the economic factor represenicd by “loss of service” of the female.

37.32, In tbis situation. the present wording of article 77 needs change. as
it accentuates an unjust rule of the common low whivh. even if it is applicable
at all. should not be given promiucace in the Jaw of limitution. We would, there-
fore, re-word the article as one applicable to a suit for compensation {or seduc-
tion, thereby removing the objectionable part. By way of anticipating a possible
objection to such an amendmeni. we may state that if. as a matter of substantive
law, any High Court still takes the view that an action for seduction on the com-
mon law pattern js still permissible in India, there will not be any casus cimissis
in the Limitation Act. If article 77 as sought to be amended is regarded as in-
applicable to such an action, the residuary article would still apply.

37.33. In the light of the sbove discussion, we recommend (hui articte 77
should be revised as under: -—

“77. For compensation for seduction. Onec When the sediction occurs.”
yeuar.

37.34. This takes us 1o aritcle 78. Article 78 prescribes a period of limita-
tion of one year “for compensation for inducing a person to break a contract
with the piaintifi”. The period is computed from the date of the breach. The

article is identical with article 27 of the Acts of 1908 and 1877, and with article
28 of the Act of 1871.

In this article also, having regard to- the positton in subsiantive law, there
- appears to be need for a small change. This need arises from the fact that the
concept of inducement of breach of contract as an actionable wrong is, as a

matter of substantive law, subject 10 certain limitations, We deal with this aspect
in the succeeding paragraphs.

37.35. Inducement of breach of contract is actionable as a tort il certain
conditions are satisfied. But this is subject to two important limitations. In the
first place, by legislation, certain inroads have been made into the common law
doctrine, legalising conduct that would otherwise be tortous under this head.
Secondly, in some cases, even al common law, special circumstances supply a
justification for conduct that would be otherwise actionable under this head.
These circumstances conmstitute an exception to the gemeral rule that the direct
inducement of breach of contract is a tort, and that where “the intervener, assum-
ing he knows of the contract and acts with the aim and object of procuring its
breach (he) will be liable if he directly intervenes by persnading A to break it.?

To this general rule, however, there arise exceptions in specific circums-
tances.® It is enough to cite the classic test of what constitute the essential ingre-
dients of this tort as formulated by Romer, L.J.* namely, ... regard might be
had to the nature of the contract broken: the position of the parties to the con-
tract; the grounds for the breach: the means employed to procure the breach:

"Para 37.27 (supra),

*Themson v. Deakin (1952) Ch..646. 670 (Lord Evershed).

Smithies v. National Association of Operative Plasterers, (1901Y 1 K.B. t0, 337
1South Wales Miners Federation v, Glamorgan Coal Lid, (1903) 2 KB, 545,

{

.

Need for
changeé.

Recommenda-
tion.

Articte 78.

The tort
and its
limitations.

173



174

Cases where
inducing
breach of
.contract is
not wrongful.

Recommenda-
tion.

89TH REPORT OF LAW COMMN. OF INDIA ON THE LIMITATION ACT, 1963

(Chapter 37— Articles 72 to 91--Suifs relating to tort.)

the relation of the person procuring the breach to the person who breaks the ¢op-
tract; and............ to the abject of the person in procuring the breach.”

37.36. 1t is not cvery inducement of breach of contract that is actionable.
Sometimes, the justification constituting a legal defence is said to be analogous
o privilcge in defamation.'- At other times, it is desctibed ds “acting in exercise
of equal or superior right” 14 is the latler test that has been more current ae the
aceepted one in recent years.- The more serious difficulties have arisen in regard
to bonafide advice given to a person to withdraw from a contract, particolarly

(in the performance of a duty to give the advice that is given to a person to with-

draw from a contract. This situation arises particularly in the case of advice to
terminate a contract of marriage which the person giving the advice regards as
harmful 1o the intetests of the parties concerned.” Simifarly, in modern times,
many cases concern the use of unlawful means such as violence, restrictions om
liberty, intimidation, defamation and so on.” The substantive law on the subject
has thus developed extepsively, and it is desirable that article 78 should be re-
vised in the light thereof. '

37.37. Having regard 1o the above considerations, it appedrs to us that the
language of the article is capable of improvement, so as to make it coaform to
the substantive law without, at the same time, making it too cumbersome. We,
therefore, recommend that article 78, first column, should be revised to read as
under: — ‘

“For compensation for wrong- - (Rest of the columns as at present).
Sully inducing a person to break
a contract with the plaintiff.”

37.38. (a) Article 79 reads as under :(—

“For compensation for an iilegal, One The date of the distress.”
irregular excessive distress. year. '

It is identical with acticle 28 of the Acts of 1908 and 1877.
Article 29 of the Act of 1871 was as under:

“For anillegal. irregular or cxces- One The date of the distress."

sive distress. ' year.

(b) Article 80 reads as snder: —

“For compensation for wrongiul One The date of the seizure.”
seizure of movable property under  year.

legal process.

Tt 1s identical with acticle 29 of the Acts of 1908 and 1877.
Agicle 30 of the Act of 1871 was as under:

“For wrongful seizure of movable One The date of the seizure.”
property under legal process. year. -

ICf. section 768, Restaiement of Tort (Second) (1970).

iSee note in (1902-1903) 16 Harvard law Rev, 299,

SRead v. Friendly society etc. (1902) 2 K.B. 96.

4Sayre, “Inducing breach of contract™ (1923) 36 Harvard Law Rev. 663, 687, 696.

“Carpenter, “Interference with confract relations” (1928) 41 Harvard Law Rev. 718. -

J, D. Heydon. “Justification in international economic torts laws™ (1970) 20 University
Toronto Law Journal 139, 161, 163, 168 and 182.

1. D. Heydon, “Justification in_ intentional economic torts law™ (1970) 20 University
of Toromto Law Journal 139, 161, 163, 168 and 182. :
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Anicles 79 and 80 are taken iogether, since they represent one group of
articles dealing with the subject to distraint of property under legal process or
scizure by extra-legal methods. The Law Commission' in its Report on the Act
of 1908 had suggested their inclusion in one geperal article, dealing with torts,

with a period of three years.

R there is Bo recason why they should not be brought under the general

category of torts and the period of three years applied to them. The dates
in column three coincide with the dates of accrual of the causes of action”.

37.99. The expression ‘legal process’ occurring in acticle 80 had given rise Expression
to certain conflict, The Allahabad High Court? ruled that it included all processes l;%ﬂ?g’a‘?
issued under any law. In regard to the seizure of crops under tenancy law by

the landlord, the High Court observed: —

_“In my opinion. a distraint effectcd under the local ienancy Act (No. T of

1901) is a seizure of movable property under legal process, because it Hs

“dome under the special provisions of the local act and subject to the due
observance of the procedure therein laid down.”

A contrary view was taken by the Bombay High Court,! to the effect that
the “legal process” envisaged by this articie necessarily implied some process
through the Court and accordingly a direction from the Collector, acting under
the Bombay Land Revenne Code. was outside the scope of this article. Beamount
C.I. observed thus:—

“The learned Government Pleader has argued that the words ‘under legal
" progess’ in article 29 means ‘according to law is legal process’. In my opinion,
that is not the meaning of the words, I think ‘legal process’ denotes proce-
dere by some sort of Court, and the Collector acting under section 154,
Bombay Land Revenue Code, is not acting as a creditor. He, as the officer
entitled to regover arrears of land revenue, is given power to seize the de-
faulter’s goods. He is in a position analogous to that of a creditor who is
given power under the contract to seize his debtor’s goods, if his moneys
are not paid. If legal process merely means process according to law, it
geems to me that seizure under a valid contract would be just as much sei-
zure according to law as seizure under a statute, In my opinion, Article 29

" applies to seizure under a process issued by a Court. Possibly a revenue
Court may issue legal process, but in my view the Collector was not acting
in any sense as a Court when he seized these goods.”

~ However, in a later judgment of the Bombay High Court,’ the meaning of
the expression “legal proceedings™ was considered and the following observations
made : —

“It must be remembered in this context that the expression ‘legal proceedings’
is not synonymous with ‘judicial proceedings’. Proceedings may be legal
even if they are not judicial proceedings, if they are not authorised by law;
and Mr. Palkhiwala, by his argument undoubtedly requires us to equate the
-expression ‘legal proceedings’ in S. 48 sub-section (2Xii) with judicial pro-
ceedings, for which, in our opinion, there is no warrant in Taw.”

' aw Commission of India. 3rd Report. (Limitation Act, 1908), pages 44-45, para 118,

$Mon Singh v, Ram Nath, ALR. 1924 AJl. 828,

hivrao Shsgiri v. Secrerary of Stare, ALR. 1942 Bombay 300. Also see Pahart v
Surai; (1943) LLR. 27 Pat. 680. : ’

sdbdul Aziz v. State of Bombay A.LR. 1958 Bombay 279, 282.
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37.40. It is likely that the expression “legal process’ would aiso be held to
encompass all processes issued under any law, as has been held by the Allahabad
High Court.' As the matter has not been specifically raised after 1958 in report-
ed cases, we would not recomrmend any amendment of the article on that score.

37.41. The starting point under this article requires some comments. When
the draft Limitation Bill 1908 was circulated, Dr. H.S. Gaur made the following
comments also on the starting point of limitation : —

“At present, the starting point for Limitation is the date of attachment and
not the release (Rennarain v. Umrao Singh, tLR. 20 All. 615). I submit
that the starting point should be the release, not the date of attachment. In
the view of the law, it may be that enquiry into the propriety of artachment
may take a year or more and the party aggrieved may, in the meantime, lose
its remedy.-? '

The opinion of Mr. Justice Banerji also dealt with the same difficulty in
these words:—

“Articles 29-30: In case of wrongful distress or seizure. limitation should be
computed from the date of distress or seizure and where the distress or sei-
zure continues, from the date of the termination of the distress or seizure.
If property remains under wrongful distress or attachment it is difficult for
the plaintiff to assess his compensation until the property is released. The
attachment may continue for a period exceeding one year. In such a case
the owner of the property cannot. under the present law. get the compensa-
tion to which he might be justly entitled. It is doubtful whether the attach-
ment can be held (o be a continuing wrong ™

The Chief Justice of Bombay wanted to extend the scope of this article fur-
ther, suggesting, as under: — :

“This might be extended to a prohibitory order.™

37.42. It is not clear from the file of the Act of 1908 as t6 why these sug-
gestions were nrot accepted. We have however given some thought to the matter
aod find considerable force in these suggestions. It is true that generally
the person aggrieved would know about the wroagful altachment within a few
days thereof, and can move the court or other authority issning the process of
attachment for relief. 1f the attaching authority takes only a few months to pass

‘the final order upholding the contentions of the petitioner. the latter would atill

have enough time left 1o file a civil suit for damages, as the prescribed period of
limitation is one year.

37.43. However, considering the long duration of pendency of cases in courts
and the time taken in their disposal, it is likely that the attaching auothority may
take a long time before objections regarding the attachment are decided. In
such a case, a period of limitation starting from the attachment may cause serious
hardship. Till the result of the objection filed before the attaching authority is
known, the civil court cannot decide the matter. Tt would rather be harsh to
drive an aggrieved person {o a civil court even before a cause of action has acc-
rued in his favour. or at least before his claim can be effectively decided.

Nfan Singh v. Ram Narh, A.1.LR. 1924 All. 828,

*Dr. H. §. Gaur. Bar-nt-Law. Raipur, Letter No. 2063/V. 4-5 dt. 19-12-1907 National
Archives File 1908, Paper MNo. 2, page 9. .

*CL. Eng. Gim Moh v. Chinese Merited Cont. Banking ALR. 1940 176 (F.B).

Mr. Justice Banerii. High Court of Judicature N.W. Provinces letter No. 4021 dated

18th_December. 1907 National Archives File 1908, Paper Mo. 4, page No. 8

‘Sir Lawrence Jenkins, Chiel Justice, Bombay High Cowrt. letter No. 2469 _dated -
18-12-1907, Natioiral Archives File 1908, Paper No, 6, page 13.

L}
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3743. To obviate such hardships as well as to avoid a multiplicity of litiga- Recommenda-

tion, we recommend that the third column of article 79 should be revised as ,
follows ;? :

“The date of release of the distress.”

Similarly, the third column of article 80 should be revised as under; —-

“The date of refease from the seizure.”

37.44. Article 81 reads as under:— Article 81

“81. By executors, administrators or One’ The date of the death of the person
representatives under the Legal  year. wronged.”
Representatives’ Suits Act, 1885.

It is identical with article 20 of the Act of 1908.
Article 20 of the Act of 1877 was as under:

#20. By executors, administrators or One" The date of the death of the person
representatives under Act No. XIT  yeat.* wronged.”
of 1855 (to enable executors, ad- )
ministrators or representatives to
sue and be sued for certain wrongs).

It was identical with article 12 of the Act of {871.
{(b) Article 82 reads as under—

*“82. By executors, administrators or Two The date of the death of the person
representatives under the Indian  years  killed.”
Fatal Accidents Act, 1855,

It is identical with article 21 of the Act of 1908 except that the period in that
Act was one year.

In the Act of 1877, article 21 was as under: —

“21. By executors, administrators or One The date of the death of the person
representatives under Act No: year.  killed.”
. XUI of 1855 (to provide compen-
sation to famitics for loss occa-
sioned by the death of a person
caused by actionable wrong)

Article 13 of the Act of 1871 was in identical terms.

(c) "Article 83 reads’as veder :—

“83. Under the legal Representatives’ Two When the wrong complained of
Suits Act, 1855 against an execu- years. is done.”
tor, an administrator or any other
representative.

Articles 33, 34 and 35 of the Act of 1908 were as under: —

#33. Under the Legal Representatives’ Two % When the wrong complained of is
Suits Act, 1855, against an execu-  years. done.”
tor.

“34. Under the same Act against an Two  When the wrong complained of is
administrator. vears. done,

iCompare articles 73, 74 and 90 and see Manga v. Changa Mal ALR. 1925 All 1311,
24—14 M of LI&KCA/ND/83
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35. Under the same Act against any Two When the wrong complained of is
other representative, years, done.”

Article 33 of the Act of 1877 was as under:—

“33, Under Act No. XII of 1855 (to Two  When the wrong complairied of is
: enable executors, administrators, years., done.”
or representatives to sue and to be
sued for certain wrongs) against
an executor, administrator. or
other representative,

Article 39 of the Act of 187! was irn identical terms.

3745, The Law Commission® in its Report on the Act of 1908, while consi-
dering the scheme of the relevant Act, observed as under: —

“The maxim of English Law “actio personalis moritur cum personad” has
been modified in India by various Acts. The Fatal Accidents Act provides
that in the case of death of a person injured by a wrongful act, neglect or
default, 2 right to suit accrucs to recover damages for the benefit of the wife,
husband, parent and child. if any, of the person who dies. “But the suit
has to be instituted in the name of the executor, administrator or representa-
tive of the deceased person. Under the Legal Representatives’ Suits Act,
XII of 1855, the executor, adminisirator or representative of any deceased
person has been given a right to bring a suit for a wrong committed in the
life-time of such person which occasioned pecuniary loss to his estate, provi-
ded the suit was in respect of a wrong committed within one year before
the death. Death will not abate any cause of action relating to loss of
damage to property. Thc damages recovered form part of the estate of the
deceased.” A suit may be maintained against the executor, administrator
or representative of the deceased for any wrong committed by him in his
life-time for which he would have been subject to an action if the wrong
was committed within one year before his death. Section 2 of that Act
further provides that the death of either party to a snit shall not abate the
suit.  Section 306 of the Indian Succession Act provides that the right to
prosecute or defend any action or special prpceeding existing in favour of or
against a person at the time of his death survives to and against his executor,
administrator or representative. But an exception is made in respect of a
cause of action based on defamation, assault as “defined in the Indian Penal
Code, or other personal injury not causing the death of the party. In
England, until recently, the maxim above referred to applied generally till it
was abrdgated by the Law Reform (Miscellancous Provisions) Act, 1934.
But even under this Act, a canse of action for defamation or seduction or
for inducing one spouse to leave or remain apart from the other and for
damages on the ground of adultery were excepted.  The law, therefore,
both in England and in India at the present moment is more or Jess the
same, The difference lies only in the exceptions existing under the Tndian
Law and the English law.”

37.46. Article 83 of the Act of 1963 replaces articles 33. 34, and 35 of the
Act of 1908. The period under this article is two vears, whereas under article
81 it is one year. Tn article 82. the period of one year has been increased to
two vears (suits under the Fatal Accidents Act, 1855).

3747. The Law Commission® in its Report on the Act of 1908, observed
as under: —

Law Commission of India, 3rd Report (Limitation Act 1908), page 41, para [12.

114 :II.Saw Commission of India, 3rd Report (Limitation Act 1508}, pages 42-45, para 113,
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“113. Article 20 relates (o a suit hled by a legal represcatative for toris
causing pecuniary loss io the estate, while article 21 relates to a suit filed
by a legal representative for damages ior death, which has to be a
representative action.  The other group of Auticles 33, 34 and 35 relate to
suits against the legal representatives.  Under articles 20 and 21, the date
of death of the person is taken as the starting point of limitation. Under
the Fatal Accidents Act, the suit is for damages for causing death by any
wrongful act, neglect or default and the svit is for the benefit of the depen-
dants. The suit under the Legal Representatives’ Suits Act is restricted to
wrongs which occasion pecuniary loss to the estate of the deceased and
cause of action in respect of which, according to the law then prevailing, did
not survive. Under the Succession Act, all rights of action survive to the
executors or administrators except actions for defamatior, assault or per-
sonal injuries not causing the death of a party. The substantive law preven-

_ ting the abatement of the cause of action is laid down by the said Acts. The
cause of action under the Fatal Accidents Act is the death and time under
Article 20 begins to run from the date of the accrual of the cause of action,
However, under the Legal Representatives” Suits Act, as the suit is in respect
of a wrong committed in the life time of a person but time is made to run
from the date of the death, the running of time does not synchronise with
the date of accrual of the cause of action. On the other hand under Articles
33 and 35, a period of 2 years is provided which runs from the date when the
wrong complained of is dome. This synchronises with the date of the
accroal of the cause of action. The suits contemplated under the two
Acts, ie. Legal Representatives’ Suits Act and the Fatal Accidents Act relate
to torts. No special period of limitation is provided for actions contem-
plated by section 306 of the Succession Act, as it was assumed that the pro-
visions laid down in the Limitation Act will govern such actions.”

“114. A provision for the survival of the right of action having been
made, the action may be treaied as one founded on tort whether it is by or
against an executor, administirator or representative and the time for limita-
tion may be made to commence with the accrual of the cause of action. °
If a period of three years from the aocrual of the cause of action is provided,
0o hardship will be caused to either party. In view of the proposed period
of 3 years from the date of accrual of the cause of action the period of one
year before death provided in the Legal Representatives’ Suits Act wil
have o be abrogated. 1t may be observed “here that instead of leaving
the question of survival of the cause of action to be dealt with by three
separate Acts, a consolidating amendment in an appropriate manner may be
made in section 306 of the Indian Succession Act.

“115. There is also a conflict of decisions under section 306 of the
Indian Succession Act as fo whether a right to an action for malicious prose-
cution is one relating to personal injury not causing the death of the party
and whether it survives. This conflict may be set at rest by specifically
bringing within the exception to section 306 of that Act, actions for malicions
prosecution if it is intended that the cause of action in respect of such wrongs
should not survive the death of the person aggrieved.”

3748. There is a period of limitation of one year under all these articles, Joint Com-
except in the case of fatal accidents under article 82, where it has been increased mittee Repost.
to two years in the Act of 1963 on the recommendation of the Joint Committee.

The Joint Committee Report stated! thus:

tSoint Committee Repory, (1963 Act).



130

Comment.

Causes of
action surviv-
ing on death.

Reason lor

special
provision.

Article 84.

S9TH REPORT UF LAW COMMN, OF INDIA ON THE LIMICATION ACT, 1963

(Chapier 37—Adrticies 72 to 91—Suits relating to fort.)

“The Comnittee feels that the limitation of one year provided for suits under
the Indian Fatal Accidents Act, 1855, is short and should be increased to
two years.”

37.49. The period of onc ycar in earlier articles (corresponding to present
articles 81 and 83) was commented upon by W.J. Moncy, Officiating Judge
Maimansingh, in his old opinion of 1871, as to be too short for the purpose in
hand :

“That, under Act XII of 1855, there was a limitation of two years in the
case of actions of a certain kind against executors, & c. points out that delay
in instituting actions of this class may often be unavoidable, owing 10 the
difficulty of obtaining full information, and urges that it is not apparent.
therefore, why the period of limitation should be reduced to one year. He
submits whether in such cases it would not be more for the public interest
that the limitation should be fixed at two years in the vases of actions both
by and against executors, such limitation being in respect of wrong committed
within one year of the death of the person, and to be calculated from the
date of decease, and not from the commission of the wrong.”™

37.50. So much as regards matters of primarily historical interest. A ques-
tion that may need to be looked into is this. Under section 306 of the Indian
Succession Act, the right to prosecute or defend an action or proceeding in
favour of or against 2 person at the time of his death survives to, and against,
his executors, administrators or repiesentatives. It seems desirable to refer to
the impact of this provision on the law of limitation. In contrast with the gene-
ral position, the starting point mentioned in article 81 is the date of death of
the person wronged, and not the date of commission of the wrong, Jn other
words, though the suit is in respect of a wrong committed in the life-time of a
person, time is made to run from the date of the death, and the running of time
does not synchronise with time with the accrual of the cause of action.

37.51. The reason why this special provision was made might be that the
wronged person, when alive, might not have found time to take legal steps, and
if the starting point is counted immediately from the date of commission of the
wrong, then the prescribed period may, in many cases, terminate very soon while
the executors, administrators or representatives are still taking time to settie down
and to take stock of the situation.

In this context we have conmsidered the question whether the etiactment of
the Indian Succession Act (which is not seferred to in articles 81 and 83) had
any impact on the articles uader consideration. It appears that this question

can, if necessary, be more conveniently considered when the Succession Act is
itself taken up for review by the Law Commission.?

37.52. This takes us to article 84. which reads as undes: —

“84. Against one who, having a right Two ~ When the perversion first becomes

to use property for specific pur-  years.  known to the petson injured there-
poses, perverts it to other pur- by.”
poses.

It is identical with article 32 of the Acts of 1908 and 1877.

YOfficiating Junior Secretary, Government of Bengal letter No, 416 dated 2nd Feb-
ruary, 1871, National Archives File 1871, Paper No, 5, page 14.

*Articles 81 and 83 to be considered when the lndwn Succession Act, 1925, is faken
up for review. .



80TIT REPORT OF LAW COMMN. OF INDIA ON THE LIMITATION ACT, 1963

(Chapter 37—Arlicles 12 to 91— Suits relating o tort)

Article 38 of the Act of 1871 was as under:—

“38. Against one who, having & right Two The time of the pesversion.”

to use property for specific pur- years.
poses, perverts it to other pur-
poses.

37.53(a) Article 85 is as under :—

«85. For compensation for obstruct- Three The date of the obstruction,”

ing a way or a watercourse. years.
It is identical with article 37 of the Acts of 190§ and 1877,
In the Act 1871, Article 37 was as under :—

«37. For obstructing a way or water- 1Two The date of the obsiruction.”

conrse. years.
{b) Article 86 reads as under —

«g6. For compensation for diverting Three The date of the diversion.”

watercourse. Years.
It is identical with article 38 of the Acts of 1908 and 1877.

Article 32 of the Act of 1871 was as under:—

»32, For diverting a watercourse. Two The date of the diversion.™
: years.

“The starting point of limitation is the date of the obstruction. 1f obsiruc-
tion to way oF water-course is, as has been rccognised. a continuing wrong,
it is rather difficutt to reconcile it with the third column which pirovides that
" the starting points of limitation is the date of the dbstruction and vot the
. date of the cessation or removal of the obstruction. It is noteworthy that
articles 53, 73, 74 and 90 do provide for commencement of limitation
from the date of the cessation of the branch of comiract or the wrong, as
the case may be. The point is, therefore, not free from difficulty, due
perhaps to illogical drafting.”™

The above quoted passage referred to a single bench decision from Madhya

Pradesh, wherein a suit had been filed to recover mesns® profits from a tres-
passer, wrongfully occupying a house, Shri Dayal, J. observed in that case:—

“The time béegins to run from the “date of tresspass” mentioned in the article
which means every date on which the tresspass continges and is not restricted
to the date on which tresspass commenced. A suit will be withia time for
the entire period of tresspass which falls within three years immediately
preceding the suit, but not beyond three years.”

47.55. We have given thought to the matter. However, if one treats the No change
obstruction as a continuing wrong, it would have the effect of making the cessa-
tion of the wrong the starting point. The practical result would not be different

from what it is now. No change is, therefore, recommended.

Wy, W, Mitra’s Law of Limitation and Prescription (9th Edition), page 1801
2Antoolal v. Chitarmal, (1964} M_P L], {Notes} 106, )

Articles 35
and $6.

37.54. The starting point of limitation under these two articles is the date The starting
of the obstruction or the daie of the diversion, as the case may be. One icarned
writer has commented adversely on this point:—

point of
limitation.

needed,

181



182

Article 87.

No change
needed.

Article 38.

Case law on
Act of 1871
as to “dama-
ges™.

View of
Dr, Stokes.

Period of
limitation.

89TH REPORT OF LAW COMMN. OF INDIA ON THE LIMITATION ACT, 1963

(Chapter 37— Ariicles 72 to 91—Suits relating to tort.)

37.56. Article 87 reads as under :—

*87. For compensation for tresspass . Three The date of the tresspass.”’
upon immovable property. years.

It is identical with article 39 of the Acts of 1908 and 1877.
In the Act of 1871, article 43 was as under:—

“43. For tresspass upon immovable Three When the tresspass takes place.”
property. ) years.

By the Act of 1877, the woxds “for compensation” were added in the first
column (before the words “For tresspass upon immovable property”). This
addition clarified the position that the article is applicable only to suits for
damages, and not to suits for recovery of possession.

37.57. As there is no controversy under this article, we do not recommend
any change.

*

37.58. Article 88 reads as under :—-

“gg. For compensation for infringing Three The date of the infringement.”
copyright or any other exclusive  years.

privilege.
1t is identical with article 40 of the Acts of 1908 and 1877
In the Act of 1871, ariicle 11 was as under: —

“11. For damages for infringing copy- One  The date of the infringement.”
right or any other exclusive pri-  year.
vilege.

37.59. The Calcuita High Court, dilating upon the word “damages” in the
Act of 1871, observed as under:—

“In my opinion article 11 of schedule (ii) embraces any suit or action brought
under section 22 of the Act XV of 1859, and there was no intention of
drawing any distinction between a suit framed as an action for damages, and
one framed as a suit for an account. The taking of an account of profits is
“only a mode of compensating an inventor for the infringement of his pri-
vilege other than by an assessment of damages, and it seems uareasonable
that if the period of limitation is one year in the one case, it should be six
years in the others”.

37.59. This view was also favoured by Dr. Stockes, in the following
words : — ’ :
“The article should be extended expressly to suits for an account of the
profits obtainzd by infringement.”” :

Accordingly, in the Act of 1877, the word ‘damages’ was replaced by the word
‘compensation’. '

37.60. The present period of limitation under article 88 is three years. Chief
Justice Sir Richard Garth and the then Secretary, Legislative Department had
made certain comments on article 11 of the Act of 1871 {which had fixed a
period of one year).

\Kinmond v. Jackson, (1877 LLR. 3 Cal. 17, 1.
#tokes, The Angio-Indian Codes, Vol. 2 page 981.
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“By clanse 11, one year only is fixed as the period of limitation in case
of infringement of copyright. This, certainly, seems an unreasonably short
time. It must be remembered that infringements of copyright are from
their very nature frequently. indeed generally, not discovered until long after
the infringement has occurred. It is often the work of months, if not years,
1o make a book or a piece of music {unless it is of the very striking charac-
ter) well known to the public; and in the greatest majority of cases, if such
book or piece of music is an infringement of some author’s copyright the
author might probably not hear of the infringement until some time after it
had taken place. This is, therefore, one of those instances, as it scems to
me, in which it would be right to allow a plaintiff a much longer period of
limitation.” '

And again observed:—
“Clause 11-The limitation, 1 think should be three years instead of one™

Mr. I. H. Nelson stated:—

«prticle 39—Literary piracy js theft: I wonld make the starting point the
discovery of infringement.”

47.61. These views were endorsed by the Secretary, Legislative Department,
in the following note : —

“No. 11—Infringement of copyright—The Chief Justice objects that the period '

of one vear is too short. So it is, but it was the period prescribed by
Act XIV of 1859, section 1, clanse 2, and in framing Act IX of 1871, the
old periods were, for obvious reasous, kept when possible.”” “1 think we
should lengthen the period if we alter the law at all*”

37.62. Thus, the period of one year in the Act of 1871 and Draft Limita- Earfier

tion Bill, 1877 was changed in 1377 to three vears, The Report’ of the Law
Commission on the Act of 1908 did not suggest any change in this regard.

37.63. There is a defect in the third cohmmn of the article under considera- Amendment
tion. We think that it would not be ceasonable to allow time to run against a2 regards
.. . ps . siarti
person, when he does not koow that any of his rights have been infringed. Tt is point, and

also necessary to widen this article so as to add, in the first column, at the end

for injunction.

As to the meaning of the words “exclnsive privilege” occurring in article 88,
some comment seems to be in order, because these words are not very precise.
We are of the opinion that in order fo introduce a modicum of precision in this
article, right to “Intellectual Properfy” should also be mentioned. alongwith
“Copyfight”. .

- Wir Richard Garth, Demi-Official Letter dated %th March, 1876 to Arthur Hobhouse,

National Archives File 1877, Paper No. 1, page )

28ir Richard Garth, Demi-Official letter dated 24th Tuly 1876 Mational Archives File
1877, Paper No. 1, page 3.

37, H. Nelson, District Judge, Cuddapah, letter No. 34 dated Ind April 1877 National
Archives File 1877, Paper No. 25, page 8.

Note by Arthur Hobhouse. Secretary, Legislative Department on Sir Richard Garth's
remarks. MNational Archives 1877, paper No. 1, page 5.

= 'sf aw Comfnission of India. 3rd Report (Limitation Act, 1908), page 45, para 1.

. e . ps . . "> addin
the words “or for restraining such infringement”.  The object is to cover a suit intel]egctual
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37.64. To make the discussion concrete, we recommend the following re-
draft of article 88, so as to cover the points made above':

“88. For compensation for infringing Three When the infringement first becones
copyright or right to othier intellec-  years. known to the plaintiff.”
tual property, or any other exclu-
sive privilege, or for restraining
such infringement,

37.65. We now proceed to atticle 89, which reads as under:—

“89. To restrain waste. . . . Three When the waste begins.”
years.

It is identical with article 41 of the Acts of 1908 and 1877.

There was no comparable provision in the Act of 1877,

37.66. In the absence of practical difficulties, we see no reason to disturb
the present article,

37.67. Article 90 reads as under :—

“90. For compensation for injury cau- Three  When the injunction ceases.”
sed by an injunction wrongfully years,
obtained.

1t is identical with article 42 of the Acts of 1908 and 1877.
In the Act of 1871, article 86 reads as under : —

“86. For compensation for damage Three When the injunction ceases.”
caused by an injunction wrong- years,
fully obtained. ’

When the draft of the Act of 1908 was circulated for comments, a District
Judge suggested that attachment should be brought within the scope of those
ptovisions.  His suggestion was as follows: —

“Article 41—After the word ‘an’, I would insert® ‘attachment’ ”

However, this suggestion does not seem to have been accepted.

37.68. We have given some thought to the matter. ‘In our view, there is a
case for adding in article 90 a suit for compensation for wrongful attachment. -
No doubt, as a summary remedy, section 95 of the Code of Civil Procedure,
1908 provides for the grant of compensation for arrest before judgment or attach-
ment before judgment or issue of a temporary injunction, but this does fot, bar a
regular suit for compensation for such wrongful act® arrest, attachment or injunc-
tion. At present, it would appear that wrongful attachment is not a continuing
wrong’. The article relating to compensation for statutory acts may not apply
to attachment,  As to attachment before judgment, old article 29 of the Act of
1908 (relating to wrongful seizure} seems to have been applied’, under the Act of
1908. However, it is desirable to make article 90 comprehensive, and, for this
purpose, to cover an attachment wrongfully obtained.

Paragraph 37.63 supra.

ZDewan Bahadur §. Gopalacharia Avargal, District Judge, Guntur, Letter No. 2155
dated 30th December, 1907. National Archives File 1908. Paper No. 11.

SHarkumar v, Jagathandhu, ALR. 1927 Cal. 247.

fPannaji v. Firm Senaji, (1930) LL.R. 53 Mad. 621.

S¥eliammal v. Avvappa Naick (1914) TL.R. 38 Mad. 972. (Scope of article 29 of the
Act of 1908 fully discussed), ,
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37.69. Accordingly. we recommend that ariicle 90 should be revised as [lfg;i‘ommenia-
under : — ’ '

“90. For compensation for injury caw- Three  When the injunciion or attuchment
sed by aninjunction or griachimeni  years,  ceases.”
wrongfully obtained.

[One could even add arres¢ but for the fact that certain specific artichs
eXist on the subjocts. |

37.70. Article 91 reads as under:— . Articte 91,

“91.{a) For cqmpms._tmn for wiong- Tihree  When the person having ihe rigit
fully taking or detaining any  years.  to the pasession of the property
specific mfwahie property first fearns in whose possession it
tnst, or acquired by theft, or is.
dishorest misappropriation
ar conversion.

( Forcompensation for wrorg- Vhree  When (he praperty ts woonglully
fully taking o7 injuripg or  years. iaken or ipjuved. or wier tie de-
wropgfully detaining  any fairer™s possession becoinos un-
other specific movable pro- lavwful.”
perty.

It corresponds 1o article 48 and 49 of the Acis of 1908 and I877.

Tn the Act of 1871, six articles covered the subjcct maltter, viz. arlicles 48, 47,
35, 34, 33, and 26, with varying periods. 1t is unnecessary to quote them for
the present purposL since they do not throw particular light on many important
ingredients of the present article.  tn 1877 and 1908, all these arlicles  were
brought under two articles, and a umform period of limitation of 3 years was
provided. The Law Commission in its Report' on the Act of 1908 recommen-
ded a different arrangement of the articles, but that recommendation has not
been accepted.

37.71. The expression specific movable property” occurring in the article coce aw as

renders relevant a discussion of two cases of application of the article 1o money lo money

o in specie {as against simple money claims). The first case is an Allahabad one, th spacie.
in which a company had instructed its bankers to make payment of excise duty
amounting to Rs. 50,000 in the sub-treasury and got the challan duly stamped
and signed by the accountant and the treasurer.  The amount paid was, however.
defalcated by the treasury officials. and was not credited to the account of the
Collector of Ceniral Excise. As a resut. the company had to make pavmcot
of the excise duty for the sccond time. The company then filed a suit for re-
“covery of the money from the State Government. The Allahabad High Court.
inter alia, held® that the suit was nzither for certain “specific movable property”
nor for the return of particular coins or currency notes (which the plaintiff had
deposited) and, therefore, articles 48 and 49 of the Act of 1908 did not apply 1o
the case. Holding that the suit was based on the liability of the Government
for the misconduct of its servants, the High Court applied the residuary article
120 of the Act of 1908, which gave a longer period of six vears fo the plaintiff.

37.72. In the second case;” which is from Rajasthan, a person had deposited
money with thé municipal council for the construction of a septic tank and soak-
pit for the disposal of waste water.  On the failure of the Municipality to carry

ILaw Commission of India. 3rd Report (Limitation Act 1908) page 45 para 121 and
page 81, articles 1.2.6. '

Srate of U.P. v, Hindwran Lever Lid.. A LR, 1972 All 480,

Chandrabhan Bansifal v, Bikaner Municipality, AIR 1975 Raj. 35.

. 2514 M of LI&CA/ND/83
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out the work, the plaintiff demanded the money from the Municipal Council,
which refused the payment. The High Court observed that under article 91(b),
a suit for compensation for wrongfully detaining the movable property has to be
instituted within three years from the date on which the detainee’s possession
became unlawful. The suit, filed within three years from the date when the
Municipality refused to adjust the amount towards house tax, was in time.

The judgment has nol pin-pointed the cxact article applicable. Articles
91(b) and 55 (in addition to the residuary article 113} of the Act of 1963 have
becn taken as the articles possibly of relevance.

37.73. In this state of the case-law—which does not rule out the residuary
article—we do not consider it necessary to amend the wording of article 91.

CHAPTER 38

ARTICLES 92 TO 96 : SUITS RELATING TO
TRUSTS AND TRUST PROPERTY

38.1, Article 92 reads as under:

“92. To recover possession of immo- Twelve When the transfer becomes known
vable property conveyed or be- years. to the plaintiff.”
queathed in trust and afterwards : '
transferred by the trustee for a
valuable consideration.

The article corresponds 1o a part of article. 134 of the carlier Acts. In the
earlier Acts, the relevant articles were as under:

Article 134 of the Act of 1908

134. To recover possession of immo- Twelve When the transfer becomes known

vable property conveyed or be- years.  to the plaintiff. [Before 1929, the
queathed in trust or morigaged third column read, “the date of the
and afterwards transferred by transfer]”

the trustee or moerigagee for a

valuable consideration.

Article 134 of the enaciment of 1877.

134, To recover possession of immo- Twelve” The date of the purchase.
vable property conveyed or be-  years.
queathed in trust or mortgaged
and afterwards purchased from
the trustee or mortgagee for a
valuable consideration.

Article 134 of the Act of 1871.

134, To recover passession of immo- Tweive The date of the purchase.
veble property conveyed In trust  years,
or mortgaged and afterwards pur-
chased from the trustee or mort-
gagee in good faith and for value.

The amendments effected by the 1963 Act are in consonance with the
recommendations of the Law Commission’.

1taw Commission of India, 3rd Report (Limitation Act, 1908), paragraphs 122-130.
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38.2. 1n a Caleutta case' decided with reference to article 134 of the Act of Successor
1908 as it stood before 1929, a trustce executed on 8th February, 1910 a lease trustec.
of the trust property in derogation of the trust. and subsequently appointed a
successor trustee who filed a suit to set aside the lcase on 2Ist January, 1932
The successor to the original trusice was appointed only on 30th September,

1931. However, relying on section 2(8) of the Limitation Act, 1908, the court
held the successor trustee to be within the definition of the word “plaintifi” and
beld that the suit was barred by time. With respect, this overlooks the context.
The time should now begin to run only from the date of the knowledge of the

succeeding trustee who brings the suit’,

38.3. No other points requiring discussion from the point of view of possible y;dilcllanze
need for amendment in the article have come to our potice. In this position, no )
amendment of the article is called for.

384, Article 93 reads as under:— Articie 93,

“93, To recover possession of movable Three  When the transfer becomes known
property conveyed or bequeathed  years. to the plaintiff.”™
in trust and afterwards transferred
by the trustee for a valuable cor-
sideration.

The parallel provisions may be found in alticle 48A of the Act 1908 and
in article 133 of the Act of 1877 and 1871. They were as under: —

Act of 1908

“43A. To recover movable property Three When the sale becomes known to
. conveyed or bequeathed in trust,  years.  the plaintiff.”
deposited or pawned, and after-
ward bought from the trustee, de-
pository or pawnee for a vatuable
consideration.

Act of 1877

%133, To rccover movable - property Twelve The date of the purchase.”
conveyed or bequecathed in trust,  years.
deposited or pawned, and after-
wards bought from the trustee,
depasitory or pawnee for a valu-
able corsideration.

Act of 1871

133. To recuver movable property con-  Twelve The date of the purchase.
veyed in trust, deposited or pawn-  years.
. ed and afterwards bought from
the trusiee, depasitory or pawnee,
in good faith and for vatue.

Arlicle 48A in the Act of 1908 was inserted by Act 1 of 1929. [t curres-
ponded to the old article 133 which was repealed, with the third column chan-
The starting point of limilation was changed from “the date of purchase”

ged. ! )
known to the plaintii™. Certain verbal changes were

to “when the sale becomes
made in 1963, when the Act was re-enacted’.

YSrikiss Kh v. Tarachand Ghanashyamdas, ALR. 1940 Cal, 228, 232,
3?;!::;3353 J;}:frzdnss &'g' o. v. M. Lakshminarasimhalu Chetti, ALR. 1540 Mad. 920-
ticle 134 which now forms part of article 61(b)).

. {Decision on that part of ar ich no
o 3L[aw c(liommission of India, 3rd Report (Limitation Act, 1908). para 122.
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38.5. No difficultics have aviscn under this article as cnacied 1964, and no
change appears necessary in the articke.

© 38.6. Arlicle 94 reads as under:—-

“94. To set aside a transfer of immo- Twelve When the transfer becomes known
vable property comprised in a  years. to the plaintiff.”
Hindu, Musiim or Buddhist re-
_ ligious or charitable endowment,
made by a manager thereof for a

valuable consideration.

In the Act of 1908, the corresponding provision was article [34A, which was
introduced by Act 1 of 1929. [t was identical with present article 94.

(b) Article 95 reads as under:—

“95. To set aside a transfer of movabic Three Whea the transfer becomes known
properiy comprised in a Hindu, years. to the plantill.”
Mus!im or Buddhist retigious or
charitable endowment, made by a
manager thereof for a valuable .
consideration,

The corresponding article in the Act of 1908 was article 48B. which was
introduced for the first time by Act 1 of 1929. That article was as follows: —

“J8B. To set aside sale of movible Three  When the sale becomes known to
property comprised in a Hindu, years. the plaintff.”
Muhammadan or Buddhist reli-
gious or charitable endowment,
made by a manager thereof for a
valuable consideration.

387, Several States have cnacted their own laws to regulate and make better
grovision for the administration ol public trusts. These cnactments  contain,
inter alia, provisions relating v suits coneerning public trusts.  Thus, under scc-
tion SO of the Bombay Public Trusis Act. 1950 penmission of the Charity Com-
missioner is necessary for the institution of a suit. Then, by section 75-C of the
Madras Hindu Religious ang Charitable Endowments Act. 1959 the right of suit
has been specifically granted 1o any truslee or any person having au interest in
the trust property.

38.8. Reverting to the articles in the Limitation Act, article 94-95 of the
Linitation Act have nol given rise o extual controversies.  But we see 0o
reason why articles 94 (0 90 shoulld not apply to religious or charitable endow-
mewts created by persons professing the Sikh or Jain faith,  The fegal doctrines
and rules applicable to these cndowments are not substantially different from
thosc applicable o Hindus.

We therefore reconuucnd that artcles 94 to 96 should be extended to Sikh
an<d Jain cndowments also.

Y ompare & recommendation as to section 10, supra,



j
SYH REMORT OF LAW COMMN. OF INDIA ON 1t LiMitation act. 1963

(Chopier 38 Arvticles U2 (o Y6 Suity Relativy to Trusis and Trust Properiy.}
38.9. Artick Y6 reads as underi---

“06. By the mamager of a Hindu, Mus- Twehe The date of death. resignation  or
Bm or Buddhist religious or chari-  years.  removal of the tramferor or He
table eadowment to recover ps- date of appointment of the plain-
session of movable or immovabic {iff as marager of the endowment.
proverty comprised in the endow- whichever s atter.”
ment which has been transferred
by & pirevious manager for & vaju-
ablc considevation.

The corresponding provisions in the Act of 1908 were ariicles 1348 and
{34C. These articles read as under: —

“134B. By th manager of a Hirdu, Twelve The death. resignation or . mwoval

Muhammadan or Buddhist veli-  vears,  of the transferor,

gious or charitable endowment

to recover possession of immova-

ble property comprised in the

endowment which has been trans-

ferred by a previows manager

for a valuable consideration.

“124C. By the manager of a Hindu. Twelve The death. tesignation or remova!
Muhtamumadan or Buddhist religi-  years.  of the seller.” .
ous or charitable eadownent to
recover  possession of movahie
property comprised it the endow-
ment which has been sold by a
previous manager for a vaiuable
consideration.

Articic 96

38.18. Tn the Act of 1908, these artickes were inserted m 1929, resolving the History,

conflict between two Privy Council rulings.s They have been consolidated in
article 96 in the Act of 1963, with the added advantage given to the plaintif
as respects the computation of time. The Law Commission, in iis Report on
the Act of 1908, took notice of the fact that an interregnum might arisc between
the removal of coe manager and the appoiniment of a successor. wnd the Seces-
sor should not be hamsirung from filieg a suit only because of such interrepnum.’
Under the present Act. the successor can compnte the running of time from the
date of his appointment. At the samc time, the right of a person intercsted who
may not be the manager to ehallenge the alicnation of a previous manages who
is no longer in office has been retained, as otherwise suchi a person would be
requited to wait for the appointment of the successor manager which may
umnecessarily be delayed’.

3811 The only change required i articke 96 is its extension 0 Sikh and Recominenda-

Jatn cndowments, as already recommended by us' while  considering  articles liown.

94-95.

Widve Vartwthi v, Babusaemi. A 1R, (922 PC.J23.

2Ahdid Rahim v. Noravon Das, LLR. (1922} 50 Cal. 329 {PC).

aw Commiszion of Indiz, 3rd Repore (Limilation Act, 190%), page 46 para 12.3.
*Articles 94-95,

*Para 32.8 supra.
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CHAPTER 39

ARTICLES 97 TO 112 : SUITS RELATING TO MISCELLANEOUS
MATTERS

39.1. Article 97 reads as under :—

“97. To enforce a right of pre-emption One When the purchaser takes under the

whether the right is founded on year. sale sought to be impeached.
law or general usage or on special physical possession of the whole
contract, or part of the property sold,

or, where the subject matter of the
sale does not admit of physical
possession of the whole or part of
the property. when the i nstrument
of sale is vegistered.”

The corresponding article in the Limitation Acts of 1908, 1877 and 1871
was article 10, which in the respective Acts read as under: —

Act of 1908

*10. To enforce a right of pre-emption OQOne When the purchaser takes, under
whether the right is founded on year.  the sale sought to be impeached,
law, or general usage. or or. spe- physical possession of the whole
cial contract. ) of the property sold, or, where the

' subject of the sale does not admit
of physical possession, when the
instrument of sale is registered.”

Act of 1877
Same as inthe Act of 1908.

- Aet of 1871

“10. To enforce aright of pic.emption, One  When the purchaser takes actuai
whether the right is fourded or  year.  possession under the sale sought
law, or gereral usage. or on spe- _ to be impeached.”
cial contract.

39.2. Though the article recogniscs the right of pre-cmption in law as well
as under general usage, most of the cases of pre-emption arose out of Acts
passed by the State legislature in respect of agricultural land. However, many of

the Statc laws granting a right of pre-cmption have now been amended, abolish-
tog that right.

39.3. Though there has becn some controversy regarding the date when
possession could be deemed (0 have been taken under the sale, the matter is inte-
grally connected with the substantive law. We do not thercfore recommend any
change in the article.. :

39.4. Article 98 reads as under —

“95. By a person against whom an  One The date of the final order.”
order referred to in rule 63 orin  year. :
Tule 103 of Order XXI of the Code
of Civil Procedure. 1908 or.an
order under section 28 of the
Presidency Small Cause Courts
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Act, 1882, has been made, to es-
tablish the right which he claims
to the prop:rty comp.ised in the
Order.

The corresponding articles in the Act of 1908 were 11 and 11A, which read
as under:—

“L1. By a persoi, against whom any One  The date of the order.”
of the following orders has been  year.
made to establish the right which
He claims to the property comp-
prised in the order :

(1} Order under the Code of Civil
Procedure, 1908, on a claim
preferred to, or an objection
made to the attachment of,
property attached in exeen-
tion of a decree:

(2) Order under section 23 ol the
Presidency  Small Cause
Courts Act, 1882,

“11A. By a persou against whomt an Ope  The date of the order.”
order his been made under the  year.
Codc of Civil procedure, 1908,

Lo an application by the holder

of’ a decree for the possession of

immovable property or by the pu-
rchaser of such property sold in

exeeution of a « ecree, complain-

ing of resistance or obstruction

to the delivery of possession there-

of, oT upon an application by any

person dispossessed of such pro-

perty in the delivery of possession

thereof to the decree-holder or

purchaser, to establish the right
which he claims to the present

possession of the property cem-

prised in the order.

Corresponding provision in the Act of 1877 was article 11, which we are not
quoting.

Corresponding article in the 1871 Act was article 15, which, again, we are not
quoting. The reason is that the connected provisions have changed.

39.5, The adjective ‘ﬁnal' qualifying the word ‘order’ in the third column, did Starting
not occur in article 11 of the 19508 Act. A controversy raged as to whether the point.
starting point of limitation should be taken as the date of the ovder of the execut-
ing court passed in proceedings under Order 21, rule 58, Code of Civil Procedure,
1908 or the date of the final order of the revisional court (where the objector chose
to challenge the order in revision). The Kerala High Court,' in a Fulf Bench judg-
ment, by majority, decided that ‘limitation for a suit under Order 2!, Rule 62, or
103, Code of Civil Procedure, runs from the date of the order of the executing
court on the claim petition (under Otder 21, rule 101, Code of Civil Procedure in
the instant case) and not from the date of the order on an infructuous application
for revision thereof.

T hvcartusari Church v, Sicilvamma. A.LR, 1963 Ker. 137 (F.B.).



0.21, R, 58.
CPC as
amended in
1976.

Scheme of
the amended
Code.

Scope of
article 9%
now {imited.

Change
needed in
article 98.

-

BOTH REPHGRT OF LAW COMMN. OF [NDIA ON THE LIMITATION ACT. 963

(Chapter 39 Articles 97 to 122 Suits Relating to Miscellapcous Matters.)

39.6. The Kerala Judgment. being a case arising out of the old Limitation
Act, would not throw light upon the interpretation of the expression ‘final order’
now occurring in the third column of article 98 of the 1963 Act. The use of the
word ‘final” would now seem to shift the starting point of limitation from the date
of the order of the exccuting court to the date of the order passed in revision, and
an argument on this scope. as well as on the applicability of section 14 to such
cases and the period available should not now arise. Moreover. as is elaborated
below,! the scheme of the procedural provisions with which article 98 is linked
has been radically revised in 1976, '

39.7. The very important amendment made in 1976 in the Code of Civil Pro-
cedure, 1908, concerning Order 21, Rule 58, deserves to be noticed at this place.
This amendment sustantially implements the recommendation of the Law Com-
mission® it its Report on the Code.

39.8. Under the amended Code of Civil Proceduwre, there has been a drastic
change in the procedure. the mode of approach and the method by whicl the court
should arrive at a decision. when an application under Order 21, Rule 58 of the
Code is filed. Under the law before 1976, such an investigation into a claim or
objection was summary in its nature, and was, in a very large number of cases, lia-
ble 1o be set aside by a-repular suit. The present law, after 1976, on the other hand,
making a significant departure in the method of disposals and adjudication of such
claims and objections. contemplates a full enquiry into all questions. including
questions of right. titic und interest in the property. Its mandate is that the court
inquiring into such a claim or objection shall determine all such questions. Except
in the very limited number of cases mentioned in Order 21, Rule 58(5) there is a
thtal embargo on a separate suit. Order 21, Rule 58{4) now provides that the order
made in such adjudication shall have the same force and be subject to the same
conditions as to appeal or otherwise, as a decree. Thus, the order passed in these
proceedings is a substitute for a decision in an ordinary litigation resulting in a
decree. The adjudication contemplated by amended Order 21, Rule 58 as amended
is not summarv. the intention being that it should be like a decision rendered in a
regular suit, and should resuft in an appealable decree, so that. in these very pro-
ceedings. the court could ultimately decide and adjudicate all questions. inctuding
questions relating to right. title or interest in the property attached. which might
arise directly or indirectly between the parties.? '

39.9. In other words. the scope of article 98 is now confined to those very
limited number of cases where in respect of claims or objections to an attachment,
a suit can still be instituted or permitted under the Code of Civil Procedure (as
amended in 1976). Once the claim filed in execution proceedings is enfertained,
and adjudicated, the adjudication by the court has now been given the status of
a “decree”. Hence, the scope for filing a suit to assert a claim in respect of the
attached property is very limited after the amendment of 1976.

39.10. Tt is desirable to amend the drticle in the light of the changed posi-
tion as resulting from the amendment made in the Code of Civil Procedure. 1908,
It is necessary that. in this article. the reference to the rules of Order .21 CP.C.
should be made more precise, by framing it as a reference to Rule 58(5) of Order
21 of the Code. that being the only provision under which a suit can be filed to
challenge any attachment.

See para 39.7 infra,

Law Commission of India 54th Report {Code of Civil Procedure, 1908), Chapter 21.

Southern Steelnet & Allovs Ld. v, V.M, Steels, Madras, ALR. 1978 Mad. 27¢; LL.R
(1978) 3 Mad. 140; (1978) 1 ML J. 468,
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39.11. In the light of the above discussion. we recommend that article 98 E;;t'mcndﬂ'
should be revised so as to read as under:-— '

88, By & pirson against whem an > One The date of the final order.”™
crder referred to in sub-rule (%Y Yoar
of rule 38 of Order XXI in the
First Schedule to the Code of Civil
Procedure. 1908 or an order under
section 28 of the Presidency Small
Cause Courts Act, 1882, has heen
made. to establish the right which
he ¢laims to the property com-
prised in the order. where such o
suit is permissible in fow.

39.12. This takes us to article 99, which reads as under — Apticle 99,
“99. Tosetasideasale byaciviiorre- One  When the salc
venue court or g sale for arrears of  Year.
Government revenue or for any
demand recoverable as  sush
arvears,

“oconfirmed o
would otherwvise have bezome final
and conclusive had no such suail
been brought.™

Article 12 in the Act of 1908 read as under: —

“12. To set aside any of the following  Une

When the sale is corfirme'd or
sales ;

Year.  would otherwise have become
(a) sale in execution of a dscree ' firal and corelusive had no such
of a Civil Court: sutt been brought.™

(1) sale in pursuance of a decice
ot order of a Collector or
other officer of revenue:

(¢} sale for arrears of Govern-
ment revenue. or for any
demand recoverable us such
arreals;

(d} sale of a patni talug sold for
current arrears ol rent.

Explanation—In this article, ‘patni’ includes any intermediate tenure sale-
able for current arrears of rent.”

Article 12 of the Act of 1877 was in the same terms. Article 14 in the 1871
Act was also in the same terms.

39.13. On the applicabitity of article 99 o a suit filed by a Hindu son to Suits by
have a court sale in execution of a decrce against his father set aside, there exists Hindu son,
a conflict of views. The first view is represented by a judgment of the Kerala
High Court.' It was a suit brought by Hindu son, alleging that bis share in the
joint family propertics was not ligble to be sold in execution of a decree obtain-
ed against his father and that the sale in execution was not binding on his share,

It was -held that the son was by the decree against the father precluded from
questioning the existence of the debt on which that decree was obtained, and
that it was open to him to chalicnge the decree and the execution proccedings on
the ground that the original debt iisclf was non-existent or fictitious, The court
relied on a Madras judgment® for holding that if the son’s interest is found not to
have been sold or if the exceution sale iy veid as against hin, it is unnecessary to

al vimandus v, Karunakeran, AR, 1957 Ker. 126.
Walshmadu v, Ramudu, A VLR, 1939 Mad, 867

26—14 M of L] & CA/ND/33
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make a prayer for setting aside the sale in a suit Tor recovering possession of his
share and article 12 of the Limitation Act, 1903 (present article 99). can have no
application to such a cuse. :

The Punjab High Court.! dissenting from the above view, has held that in
such cases the sale is a voidable one und not 4 void sale, with the result that such
a snit by a Hindu son to have sct asidc a  court sale in execution of 2 decree
against his Tather is govorned by article 12(a) of the Limitation Act. 1998 (pre-
sent article 99). A Travancore-Cochin case takes the <ame vicw? 4 Supreme Court
decision, while touching the point. does not sett'c this particular conflict.3

39.14. The conflict dates back to the davs whon the dralt Bill of the 1877 Act

was circulated for comments. The problem was mentioned in the comments on
the 1908 Bill.

39.15. The District Judge, Cuddapah, commented® in 1877 a< ander, when
offering his suggestions on the Rill thon circulated | —

“T have known repeated instances in which a svit brought really for the
establishment of .ne’s right to own ond possess an immovable that has been
the subject of 2 court sale has been wrongly dismissed as barred by the lapse
of time as being a suit to set aside a sale and brought more than one vear
after the date of the sale. If there are suits that can properly be brought to
set aside a sale ordered and effected by a court of Justice. T think it desirable
fo introduce (the section} into words descriptive of fhe nature of such suits.
Tt any case. somciling shouid be done to remove the impression that oxists,
perhaps very generally, that if C is ousted from hig possession of an immov-
able in consequence of a sale to A of B’s supposed right over that immoy-
able, C cannot recover possession unless he sugs within ore vear from the
date of the sale heing confirmed.”

“The starting time (in this article 13) apneare 10 me 1o be ill-chosen, in-
asmuch as ordinarily in this Presidency. at least the courts seem not to {rou-
ble themseives to confirm a sale unless and until a dispnte about the repula-
rity thereof actually arises and not always then.”

39.16. Thirty vears thence._when the Limitation Bill, which led to the Act of
1908 was circulated, the Divisional Tudge. Nagpur® made the following com-
ment:—

“Defendants frequently argue with subtle plawsibility that a decree or
order must be ‘set aside® before a possessory relief can be obtained and try
to put this and like short period of limitation in the way of the plaintifi. The
counter-argument often is that it is not necessary to ‘set aside’ the order or
decree as it is mere nullity by which the plaintiff i< not bound. One exnect-
ed that the Legislature would give an expression of its opinion in embar-
rassing cases of the kind unless it has taken some recent Privy Council cases
(ILL.R. 25 Bom. 337 TLL.R. 32 Cal. 296) as <eftling the controversy.”

1Ajit Singh v. Hem Raj, A.LR, 1956 Punjab 139,

Wellakania Tver Vanchiswarn Iver v Naravana [ver Venkitasuhha Iver, ATR_ 1936
Trav. Co. 262.

Yagirchand v. Harnam Kawr. ATR. 1967 S.C. 727, 730 [See para 1917, infra)

1. H. WNel<nn. Fsq. District Judge. Cnddapah {5 the Officiating Chi=f. Secretary to
Government. 2nd Aoril. 1877, No. 34. o

*Nole by Rai Buhadur Sharat Chandra Sanval. Divisiona! Tudge, Nasgpur, Accompani-
ment to FSA, Sloerck Esa, LCS. Chief Secretary to Chief Commissioner. Central Pro-
vinces di. 19-12-f907, Nop. 2063, V. 4-5. National Archives File on Limitation Till, 1008,
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Unfortunately, the National Archives file does not show what action was
section 6 of the Hindu Succession Act, 1956, the rights of a member of coparce-
nmmmmnhhmwpmmhavepwnuwd.

4947, The cursent conflict of views has' been already adveried o' EveR sapreme
though the Snpme._couﬁhasmt,insomnywords.mlqdmtbismbject.mm
‘thetcamohuvaﬁomin-one‘me‘mindmmuthecmm'mnmdia _

sale a8 a voidable one:—

_ “It is the existenco of the father's dsbi ‘that eaables the creditor to sell
Eamomgedmagaimtthstalhmdirecuﬂm;uhdthemm
the payment of his debt, the creditor may sell' the property in execution of
the decree. It is true that the procedure for the execution of a money decree
is different from that for the epforcement of a sbortgage decree, A mopey

mnumwmmmm-mﬁm_mm&.mﬂn

execution of the morigage decrec, an attachment of the property is not neces- ’
:-sary-andthopropertthb_ldbytoﬁeotthndm” o ' _

"Byt this .distinction in procedurs docs mot affect the pious obligation
of a Hindu son to payhis father’s debt.. As in the case of & moncy
tmdetamomaadeawalgothapmpeﬁyusddﬁmmmemdﬁe

: Hmmummmmﬁ“ubﬁyﬁmmmrma*thﬂ
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. debt which the father is personally liable to repay, sell- the estate ‘Without
obtaining a personal decree against him, After the fale has taken place, the
mumwméuu.mp_um;w'mw-mhmw
was tainted with immorglity or illegality.” S =

39.1. Withoot pronouncing upon the correctacss o otherwise of'the diver- Rk

this rogard, Parther, it is not proper that sword of a postible suit by the son A,

' gent-views on' the subject, it soems to us. that the position shouid be Medh S

a Mitakshara cuparcenary fajnily should hasg over his bead for a 1
Consequently, we récommend . that article
under: ]

- %99, To set aside— .

a) asak : keivﬂor {
F .eom‘f.b;cma" "

o

the property in execution of -u money, decroc against ‘the father. Likewise,

5

3Fakir Chan
M v

Para, 39134 6upra. * - R T I g g De5g
d v. H - S L G- . i
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By asaie for arrcas of Govern-
ment revenue o any demand
recoveribie as such arrears,
Article 100. 39.19 Anicle 100 reads as under -

*100. Toalter orsetaside any decision  One The dale of the linal decision oy

o1 order of a civil court in ey year. gider vy the cowrt or the date of
proceeding other than a suit or the act or order of the officer. as
any act or order of an offieer of the case may he”

Government in his official capa-

City,

Acrticles 13 and 14 of the Limitation Act. 1908 rcad as under:

“13. Toalter or set (l’)idbddbcib;\ﬂl{‘r One The date of the final decision or

order of a civil court in anv pro-  year. order in the case by a court
ceeding othe Gawn a suil, sonmpetent to deterntine it finally,™
14, To set aside any act or order of  Oie S Lie date of the act or order.”

an officer of Government in his  year.
official cupacity. et herein other-
wise expressiv provided for,

Parallel provisions i the 1877 Act €nticles 13 and [4) were identical :

“13. To aler o set aside a decisionor  Cne e date of the finef decision or
ordar of a civil cow? in any pro-  year. order in the cdase by a Court
ceedintg other than a suit. : comperent to defermine i* finally,”

“14. To set aside uny act or order of  Onc  The date of the act or order.”
an officer of Guverniment in his  sear.
official capacity, not herein other-
wise expressly provided For,

In the 1871 Act, articles 15 and 16 read as under:

“I3. Toalter ur sl aside a decisionor  One The date of the final decision or
order of a civil courl in any pro-  vear. order 1n the wise by a court comi-
ceeding other than a uif, pe.cit to determine it finally.™

“16. To set astde any act o an officer Oune  The date »f ihe suit,”
of Goverrmment in hisofhcial capa-  year,
¢ity, not korcin othervise express-
Iy provided for.

The two articles were put into one article (in place of articles 13 and 14 of
the Act of 1908) as article 100. This change had been recommended by the Law
Commission.*

39.20. The cxpression “Ofticer of Governmem™ (which occurs in the artick)
is nowhere defined. The Madras High Court® as long back as 1895 was required
1o decide the status of a “karnam™ with reference to articie 3 of Schedule M to
the Small Cause Courts” Act (9 of 1897). The Court obscrved as under:

“Officers of Government are, no doubt, public servants, but every pub-
lic servant is not an officer of Government. This is clear from the article
itself in which the Court of Wards is expressly mentioned. indjcating that
otherwise it would not come within the article.”

Law Commission of India, 3rd Report, page 57, para 149,
0rr and another v, Neclumegam Pillai, (189*) LLR. 1§ Mad. 395,
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The Supreme Courl. while deciding that the office of a Governor of a
State is not an “employmert” under the Government of lndia, referred (o its
earlier rulings® in support oi the proposition that a High Court Judge is not a

Government servant and obscrved that a Judge of the Supreme Court also falls
in that category.

39.21. The difticulty as o wha is, and who is not an officer of Government Comments—
is not of recent origin, Even when the draft Bill of the Act of 1877 was circulat- District

Judge,
ed for comments, the Districi Judge of Cuddapah® observed: Cuddappah

L1877,
. “Atticle 5 contains tlte troublesome expression that 1 objected to, in
remarking on the new Code of Civil Procedure, nameiy, ‘Officer of Govern-
ment’. What it means 1 have not the slightest idea. 1s 4 District Judge one?

Is a Batta Pcon? Ts « Mugistrate? [s a ‘public servant’ as defined in the
Indian Penal Code?

“And, besides this, there is the same difficulty as in article 13 as to
what kinds of suits can be brought to set aside an act of an officer of Gov-

emment, and being so prought. must be brought within one vear from the
date of the Act?”

39.22 Notwithstanding such querics and also the ditficultics that  do arise No need to
from time to time. we have come to the conclusion that the insertion of a defini- deﬁ“ the

erm “Officer
tion of the expression “Officer of Government” may create problems. We would of Govern-
not therefore recommend any amendmeant in this regard. ment”.

a + T . X
39.23. The third column of the article puts the date of the order as the start- Revommenda-

ing point for the purposes of compuiation of limitation. Tt is based on the assump- iﬁ?u;; to
tion that the order in question will be communicated to the affected party in puint under

. . . ) o . . article 100.
good time. However, if. by negligence or over-sight, the order is not communi-
cated. the person aggrieved would huve no remedy if the communication is de-
layed by one year. To provide for such a contingency. we rccommend that the .
third column of article 100 should be revised to read as under: —

“The date of cosmumnication of the final decision or order by the court, or
the date of communication of the act or order of the officer. or, where there
has been no such compmunicaiion, the date on which the plaintily first had
knowledge of the act or order of the officer, as the case niay be.”

39.24. Article 101 reads as under :— Article 101

“101. Upon a fudgment. including .  Vhree The date of the judgment or re-
foreign judgment. or a recogni-  years.  cognisarce.
sance.

In the Act of 1908. artictes 117 and 122 read as upder: —

“117. Upon a foreign judgment as do- Six  The date of the judgnent.”
fined in the Code of Civil Proce-  years.
dure. 1908,

“122. Upon a judgment obtained in Twelve The ddtb rrl the fudgment or recog-
the Provinces, or a recognisance.  years.  alisance.

VHargovind v, Ruchubal Tilak, ALR. 1979 5.C. 1109,

Z1a) Union of India v. S.H. Sheth. A1 R, 1977 S.C.

ih) b'uh."u Rai Gulawi v, Puniah and Harvana High Comre, AR, 1976 S.C. 2490,

Mr. IS0 Nelson, District Ndge, Caddapah - Letter No. 34, dated 2nd April, 1877 to
the (\m(_l;liil'l‘_' Chief "u.LrLIn\ to Guovernment.  Nationa! Archives lile relating 1o 1877
Limitation Bill. :
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Law Cammis-
~ign's Report.

No change
needed,

Article 102,

Failure to
make enquirics
~—Eroes this
posipong run-
ning of tim.:?

SOTH REPORT OF LAW COMMN, O INDIA ON THE LIMITATION ACT, 1903

(Chaprer 39 Articley 97 1o 112 0 Suits Relating to Miscellancous Matters.

The corresponding provisions in the Act of 877 were articles 117 and 122,
which read as under:---
“LL7. Upoaa foreiga judgment i de- - 51X Vi ditte O tiw Judemeni.”
fined tn the Code of Civil Pre-  Years,
cedure.
Twelve The dine o the judginent or recog:
vears.,  pisanee.”

122, Upon a judgaent obdluined in
British India. or a recognisance.

39.25, The Law Commission . i its Report on the Act ot 1908, obscerved that
articles 117 and 122 of the Act of 1908, relating o suits upon a foreign judgment
and upon a judgment or recognisance, the periods prescribed being six years and
twelve years from the date of judgment or recognisance, that in England, such
suits were treated as suils on contracts. Adopting this principle, the Law Com-
mission recommended a period of timitation of three years to bring the article on
par with those dealing with contracts, The Law Commission also recommended
the substitution of one composite articly in place of two articics.

Accordingly, the present provision was chacied in 1903,

39.26. No further controversy has arisen in cespeet ol the article and no
amendment is thercfore needed.

39.27. Asticle 102 reads as under -«

i*hree
vears,

When the pietdi iy resiored to
sanily asd his knowledge of the
coryeyance.”

“102. For property which the prain.
tiff has conveyed while isane.

In the Act of 1903, wrticig ‘M read as ander ;-

Wehen e plabali Isorestocd to
sanity and has knowlcdge oi the

At

CONMVUyadi-&L,

“04. For properiy which the paaintil Threc
has conveyed whils insane, years.

The rorresponding provision in the Acts of 1877 and 1871 Acts was 1n iden-
tical terms. '

39.28. The first point that arises for consideration in connection with this
article is: if the plaintiff. upon attainment of sanity. willully neglects to make cn-
quiries about the slate of affairs of his property while he was insanc, should such
wilful default on his part postpone the running of time?

Dr. Whitley Stokes* in his Anglo-Indian Codes, commented as under:—

“For the purposes of Schedule 110 articles 32, 48, 90, 91, 92, 94, 95,
113, 114, 118 and 127. it should be declured that wilful ignerance is equiva-
Ient to, or carries with it the consequences of. knowledge.”

He quoted 4 Suth, $.C.C. Rel 19:9 Suth Civ. R. 329 |1 ibid 103 in support of
his suggestion.

This suggestion about constructive knowledge  being made the starling point
of limitation has not. however. been countenanced. probably because it would
lack cxactitude in the matter of proof. We recommend no change as Lo the start-
ing point. -

Naw Comnnission of badiz, 3rd Report (Limitation Act, (908, page 6F para 158,
[rokes, Anglo-hwdian Codes (1889), Vol. 2, page 944
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{Chapter 39 Avficles 07 60 012 Suifs Relating 1o Miscellareons  Matters.)

39.29, The secoin! point that arises s as to the period. which is threc years The peried.
In actual practice. it may not be casy upon the person who has regained sanity to
prove the date of knowledge of the conveyance; he would then be faced with the
argusment that the suit should have boen hrought ‘within threc ycars from the ces-
ser of disahility, Tn such casos the portod availuble would cause havdship.

39.30. W= are of the view that the period in article 102 should be increased Recommenda-

; . . . . .. tion to in-
from 3 years to € years. having regard to the considerations mentioned above. crease the
n g o . i : - period to
We recommend uccordingly, o Six years in
articte 102,
. T Arnwle 103,
39.31. Article 103 reads as wnder:— ™

103, Ta make gond aut af the general  Fhree The date of rhe trustee’s death or
estate of 4 deceased trites the  vews.  if the loss has not then resulted.
lass oaccastoned [y a hroach of the date of the [uss.”
trust.

Tt is identical with article 98 of the Acts of 1908 and 1877.

The corresponding article in the Act of 1871 was article 99. which read as
under ; —

“99. To make geod out of th general  Thiee  The date of the trusice’s death, or
estate of u deceased trustee the years. if the loss has not then been occa-

loss occasioned by a breach of sjoned. the date of the loss.™
trust,

The present article needs no change.

39.32. Article 104 reads as uader -—

Article 104
“104. To establish o periodically re- Three When the plairtifl is first refused

curring right. years,  the enjoyment of the right.”
Tn the Act of 1908. article 131 read as wndur:—

“131. To establish a periodically re- Tweive When the plaintiff is fivst refused
owsring tight. -years.  the enjoyment of the right.”

The period of 12 years under the old articte 131 and the period of 6 years
under the residuary article 120 have both been reduced to three years, upon the
recommendation of the Taw Commission' in its Report on the Act of 1908. One
consequence of this is that the conflict of decisions as to whether old article 131
{12 years) applied to the facts of a particular case or the residuary article 120
(prescribing a shorter period) applied. has now lost its practical importance.

No change is nieeded in the article,

39.33. Article 105 reads as oader ——

. . . . Article 105,
“105. By a Hindu fi1 arrears of mairn- Three  When the arrears are payable.”

tenance. ) vears,
In the Art of 1908, article 128 read as under:---

“128. By a Hirdn for arrears of main- Twelve When the arrears are payable.”
tenance. Years.

"Law Commission of India. ard Report {Limitation Act, .1908Y. Appendix 1. pages 83
and 87 {articlex ¥ and 38
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(Chaprer 39 JArticles Y7 1o H12: Swits Relating co Mi seellaneos Matters.)
Reduction of the period of limitation from twelve years (Act of 1708) to

three vears was a tesult of the recommendation of the Law Commission”. made
in its Report on the Act of 1908

No change is recommended in the present article.

Article 106. 39.34. This takes us to article (06, which reads as under -—

“106. For a legacy or for a shere of & Twelve  Whan the legacy or share become’
residue bequeathcd by a testatar  wvears.  pavabie or deliverable.”
or fur a distributive share of the
property of an infestate against
an execuior or an administraor
or some other person legally char-
ged with the duty of distributing
the estatc.

In the Acts of 1908 and 1877, article 123 read as under:—

“123. For a ‘egacy or fvr a share of a
residue bequeathed by a testator,
or for a distributive share of the
property of wn intestate,

Twelve When the iegacy or share hecomes
vears. pavable or deliverable.”

In the Act of 1871, article 122 read as under: —

«122, For a iegacy or foy a disiribu- - Twelve When the legacy or share becomes
tive share of the moavcable pio-  years. payable or deliverable.™
perty of a festator or intestate.

Tn view of a Privy Councii case? the article in the Act of 1008 was held to
apply only where the suit is brought against an cxccutor or administrator or
some person legally charged with the duty of distributing the estate. The Law
Commission’ in its Report on the Act of 1908, rccommeanded an amendment of
article 123 of the Act of 1908 to bring it in accord with the above ruling, This
“recommendation has been implemented in the present asticle. The articl has
not given rise to any further controversies, and may be retained as it is.

Article 107, 3935, Article 107 reads as wader :—

'107. For possessior «f a hereditary  Twelve When the defendant takes posses-

office years. sion of The office adversely to
the plaintiff.

Explanation—A hereditary office is possessed when the propertics thereof

ave usnally roceived. or (if theresare no propertics) when the duties there of are
usually performed.”

In the Acts of 1908 and 1877, article 124 read: as under:—-

}24. For possessi i of an hevaditary . Twehve  Where the defcedant takes  posses-

office, years. sion of the office adversely to the
pladntifl

Explanation.—An hereditary office is possessed when the profits thereof are

usually received. or (it there are no profits) when the duties thereof are usually
performed.” :

ILaw Commisiorn of India, 3rd Report {Limtatjort Act. 1908). page 00, para 165
and page 57. article 21

i Mulsomevsd v
PLC. 81

Law Commission of India. 3rd Report (Limitat’on Act. 1908), page 61, para 160 and
page 86, para 30.

Choikts Ghudam Hussain, LLR. 34 Al 193 ALR. 1932
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(Chapter 39~ -Articles 97 to 112: Suits Relating to Miscellaneous Matters.)

In the Act of 1871, article 123 differed very slightly (and only in the last
column), by expressly mentioning “some person through whom he {defendant)
claims.”

The present article needs no change.

39.36. Article 108 reads as under :— . Article 108

“108. Suits dnring the life of a Hirdu Twelve The date of alienation.”

or Musiim female by a Hirdu or  years.

Muslim who, If the female died at

the date ol instituting. the suit,

would be entitled to the posses-

sion of land, to have an alieration

of such land made by the female

declared to be void except for her

life or until her re-marriage.

In the Acts of 1908 and 1877, articie 125 was in identical terms,

Parallel provision in the Act of 1871 was article 124, which read as under: —

#124. Suit during the life of 2 Hindu Twelve The date of the alienation.”
widow by a Hindu entitled to the  vears.
possession of lard on her death to
have an alienation made by the
widaw declared t) be void except
for her life.

39.37. Article 124 of the Act of 1871 restricted the scope of the article to Mushims.
estates held by Hindu widows. Later on, however, the ambit of the article
was extended in order to include life estates held by Muslims females of the
Punjab who were governzd by customary Hindu law. Such instances have
dwindled after the passing of the Muslim Personel Law (Sheriat) Application Act
of 1937, which has overridden any such customs under cerfain circumstances.

39.38. After the passing of the Hindu Succession Act, 1956, utility of the Section 14,
article has declined even as regards a Hindu female. Section 14 of that Act ggr'f';‘qg"‘“"
confers absolute title in the property upon her'. The exceptions to this general '
rule have been enumeraied in sub-section (2) of that section. Thus, the practical
utility of the article js decrcasing. However, the time has not yet come for

outright deletion of the article.

-

" 39.39. In the result, the article needs no change, No change
. needed.
3940 We now Proceed to article 109, which reads as under :— Article 109,

“109. By a Hindu governed by Mitak- Twelve When the alienee takes possession
shara law to set aside his father’s  years. of the property.”
alienation of ancestral property. :

39.41. In the Act of 1908 and 1877, article 126 reads as under ' — History.

*126. By a Hindu governed by the law Twelve When the alience takes possession
of the Mitakshara to set aside his  years.  of the property.”
father's alienation of ancestral

property.
\y, Tulasamma v. Sesha Reddy. (1977) 3 S.C.C. 9.

27—14 Mof LY & CAIND/83
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Property
covered by
the articte.

Period.

No change
needed.

Article 110,

Recommendation

Article 111.

S8OTH REPORT OF LAW COMMN, OF INDIA ON THE LIMITATION ACT, [963

(Chapter 39— Articles 97 to 112—Suits Relating to Miscellaneous Matters.)
In the Act of 1871, article 125 read as under: —

“123. Bya Hindu governed by thelaw  Twelve The date of the alienation.”

of the Mitakshara o sei aside his  years.

father’s alienation of asncestral

property.

39.42. The article unedr consideration applies to alienations of ancestral
property moveable as well as immovable'. As regards the onus on the Hindu
son to challenge the alienation made by his father, the Supreme Court® has made
it clear that after the sale has taken place, the son is bound by the sale, unless
he shows that the debt was non-existent or was tainted with immorality or illega-

lity.

39.43. The period of 12 years allowed under the article is in symmetry with
the general approach of the Act in regard to suits concerning affairs of a Hindu
family.  Moreover, most of the suits governed by this article are, in practice,
suits mainly involving immovable property. The period of 12 years is under-
standable on that account also.

3%9.44. No change is needed in the article.

39.45, This takes us to article 110, which reads as under .—

“110. By a person cxeluded from a Twelve When the exclusior becomes known
joint family propeity to enforcea  years. to the plaintiff.”
right to share theicin.

Article 127 in the Acts of [908 and 1877 was in identical terms.
In the Act of 1871, article 127 read as under:

“127. By 2 Hindu excluded from joint-  Twelve When the plairtiff claims and is
famiy property to enforce a right  years.  refused his share.”
to share theretn.

39.46. The “exclusion” contemplated by article 110 of the present Act (and
its predecessors) has becn held to be a rotal and absolure exclusion and when
a coparcener is in receipt of cash mainienance or in possession of some lands in
lieu of the same, he wus not entitled to main a suit under this articl®* How-
ever, certain rulings have expressed a contrary view. namely, that the exchu-
sion need not be total. To put the matter beyond doubt, we recommend that
article 110 should be revised as under:

“110. By a person totaily and absolutely Twelve When the exclusior becomes known
exciuded from a joint family pro-  years.  to'the plaintiff,”
perty to enforce a right to share '
therein,

3947, Article 111 readjs as under ;—

“IIL. By or on beha'f of any local au- Thirty The Hate of the dispossession or
thority for possessior: of oy pub-  vears.  discontinuance.”
lic street or road or any part
thereof from which it has been
dispossessed or of which it has
discontinued the possession.

Article 146A of the Act of 1908 was in identical terms.

*Hurajalli Hunia Goundan v. Ramasami Chetti, A.LR. 1918 Mad. 19,
*Fagir Chand v, Ha som kear, ALR. 1967 S.C. 727.

N nan Singh v. Lal Rudra Peral, ALR, 1926 P.C. 100

‘See V. G. Paniclar v. Veliugrikun, ALLR, 1958 Ker, 178 (FB).
SLingangouda v. Sangangouda, A.LR. 1933 Bom. 386, 392

!
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(Chapter 39— Ariicles 97 tv 1!2- -Suits Relating to Miscellaneous Matters.)

39.48. In an Allahabad case' it was held that the word “dispossess” in this Coaslcmlg“’in“
Article should be given a wide® meaning, and even if the defendant was 10 possession of
possession of the road much before the road come 10 be vested in the District Qefendant ac
Board, the District Board should be deemed to have been “dispossessed” of the vesting.
road immediately on the date of vesting thereof, and limitation for a suit under
article 146A of the Act (1908 Act) should be deemed to have started from the

date of such vesting. \
A contrary view was taken in a Calcutta case.

4
In our view, it would be straining the language of the article too far to say
that a person was “dispossessed” of a property when, on or before the date of
alleged dispossession, he was not in possession of the same. :

39.49. It is, we think, probable that the view taken in the Calcutta decision ngﬁg‘
will be followed by other High Courts also. For that reason, we do fiot suggest needed.
any clarificatory amendment of the article on this particular point. The point, in
any case, may not recur frequently. '

39.50. We' should mention another question that is somewhat related to fggn";:'?
article 111. Various State Acts esiablishing Municipal Corporations, Zilla Pari- after
shads and other local authorities contain provisions empowering the local avtho- f&:{
rity 0 require a person to remove any projection, obstruction or emcroachment '
upon a public road’. Usually, a Municipal Corporation takes recourse to the
expeditious process of eviction prescribed by such special Acts, rather than go in
for the time corsuming process of a civil suit. However. the question sometimes
arises whether the Corporation is legally entitled to take recourse to such sum-
mary proceeding if, for the period of thirty years (prescribed by article 111), the
Corporation has acquiesced in the encroachmént. There has been a conflict of
opinion on this subject. According to the High Courts of Bombay* and Punjab®,
the right of the Corporation to remove the encroachment by the summary pro-
cedure is not lost, even after such acauiescene. But a contrary view has been
expressed by the Madres® and Lahore” High Courts. The question primarily
concerns interpretation of the state laws, which is the reason why it cannot be
dealt with by amending the Limitation Act.

- 39.51. This takes us to article 112, which reads as under :— Article 112.

*‘112, Any suit (except a suit before the Thirty When the period of limitation would
Supreme Court in the exercise of  years. begin to run under this Act against
its original jurisdiction) by or on a like suit by a private person.
behalf of the Central Government
or any State Government, includ-
ing the Government of the State
of Jammu and Kashmir.

Article 149 of the Act of 1908 read as Onder: —

“149. Any suit by or on behalf of the Sixty  Whenthe period of limitation would
Central Government or any Pro-  years. begin to run under this Act against
vincial Government {except a suit a like suit by a private person.”
before the Federal Court in the :
cxercise of its original jurisdiction).

1Zila Parishad v. Ram Khelawan—A.LR. 1976 Allahabad 209

A\Dhajadhari Ghosh v. Union Board of Kendrogoria—A.LR. 1942 Calcutta 151,

3See. for example, section 172 of the Punjab, Municipal Act, Act 3 of 1911; section
179, .B_{ahirashlgzaoMuniqpalihes Act, Act 40 of 1965; section 182. Madras District Muni-
ﬂpaktles <t, ,

‘Tayabali Abdullabhai Vohra v. Dohab Municipality, ALR. 1922 Bom. 9.

SPyarelal v. Municipal Commirtee, Ludhiana, ALR. 195% Punjab 185.

SBuseveswaraswami v. Eellary Municipal Council—A.LR. 1916 Mad. 613.

"Municipal Committee, Amritsar v. Mt. Gujri, ALR. 1936 Bah. 182.

28-+14 M of LY & CA/ND/E3



Bapnks—

suggestion
considered
but not
accepted.

Atticle 113,

89TH REPORT OF LAW COMMN. OF INDIA ON THE LIMITATION ACT, 1963

. {Chapter 39— Articles 97 to 112—Suits Relating 1o Miscellaneous Matters.)
(Chapter 40— Article 113—Suits for Which there is no Prescribed Period.)

In the Act n:;f 1877, article 149 reads as under:

“149. Any suit by or on beha!f of the Sixty When the period of limitation

_ Secretary of Stafe for India in  years. would begin to run under this

Coungil. Act against a like suit by a private
person.”

In the Act of 1871, article 150 read as under:

“150. Any suit in the dame of the sec- Sixty ~ When the right to sue accrues.”
retary of State for Indian in  years.

Council, . .
Ag the period of 60 years available to Governmenlf under the earlier Acts
for filing any suit was rather on the high side, it was reduced to 30 yecars by the

present Act, on the recommendation of the Law Commission'.

39.52. In an article published in 1980, a plea has been made® to extend the
benefit of article 112 of the Limitation Act, to banks and other financial institu-
tions, on the ground that in view of the extensive lending by the banks, several
debts are getting barred, and this has happened even though the banks try to
keep all.the security documents relating to the advances alive and enforceable. It
has been stated that the shorter loans granted by the banks, like over-drafts and
cash credits, have to be renewed or re-loaned at the expense of vast manpower,
just to save the loans from getting barred under the Limitation Act and this .

_process involves considerable delay and expense.

We are afraid that the case of banking institutions can hardly be treated like
Government.  Unlike the Government is often faced with multiple problems
that require decision making at various points (somehow right upto the Cabinet
level), and the process is time-consuming. This is oot the position in the case of
banks which are run on commercial line. Secpndly, if a period of 30 years is

. made applicable to banks, similar demands for a special treatment would also be

put forth by other large business hounses. who have.a network of offices through-
out the comntry. For example, a large tea industry may claim-that it has
offices throughout India in every village, and should be given an enlarged periad
of limitation when it comes to the question of filing suits arising out of supply
of tea to its retailers. Tt would obviosuly be impossible to extend the conces-
sion to all other cases. .

We do not, therefore, favour acceptance of the suggestion,

-CHAPTER 40

ARTICLE 113: SUITS FOR WBICH THERE IS NO PRESCRIBED
PERIOD

40.1. -'Artic_le 113 is the residuary article regarding suits and reads as under :~-
“I13. Any suit for which no perfod of Three When the right to sue acorues.”

limitation is provided elsewhere vears.
in this Schedule.

. Waw Commission of India, 3rd Report (Limitation Act, 1908), page 61, para 162,
K. Chalapati Rao -(Law Officer, State Bank of India Hyderabad), “Limitation Act,
1963-—Article 112: Necessity to extend its benefit to banks”, A LR. 1980 Journal 16.
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(Chapter 40—Articles 1 13—Suits for Which there is no Prescribed Period.)

This article corresponds to article 120 of the 1908 Act, which read as
under: — .
«120. Suit for which no period of limi-  Six When the righi to suc accrues.”
tation is provided clsewhere o yeais, '
this Schedule. _
Corresponding provisions in the Act of 1877 {articke 120) and the Act of
1871 (article 118) were identical.

It may be noted that article 120 of the Act of 1908 provided a period of
limitation of 6 years, whereas the piesent Act has reduced the period of limita-
tion (o 3 years, as recommended by the l.aw Commission' in its Report on that
Act. No change is recommended in the present law.

CHAPTER 4!
ARTICLES 114 TO 117: APPEALS

41.1. Article 114 reads as under :—

T 14, Appeal from an order of acquittal, - -
{a) under sub-section Ninety Thedate of the order appealed

{i) or sub-section{2) of scc- days, from.
tion 417 of the Code of
Criminal Procedure, 1898 *

(b) under sub-section (3) of sec- Thirty The date of the geant of special
tion 417 ol that Cide., days, leave.” -

In the Act of 1908, article 157 read as under : —

“157. Undei the Code of Criminal Six ¥+ The date of the order appealed
Procedure, 1898, from an order of months from.”
acquittal.

In the Act of 1877, the parallei provision was found in ar,ticle 157, wiich
read as vnder:—

«157, Undet the Code of Criminai Pro- Six The date of the judgment appealed
cedure from a judgment of months against.”
acquittal,

The Law Commission', in its Report on the Act of 1908, noted that the
periods provided for appeals in England were shorter, in contrast with the period
of three months allowed, by article 157 of the Act of 1908 (as amended in 1955).
The Commission did not recommend a general reduction of the period for
appeals. But it recommended a limitation period of one month in the case of an
appeal against acquittal by a privatc party with special leave.

41.2 While we do not proposc any changes of substance in this arficle, a
verbal change is necessary in view-of the passing of the Code of Criminal Pro-
cedure, 1973, which repeals and re-enacts the Code of 1898, referred to in the
article;  For the reference in the article to sub-sections (1) and (2) of section 417,
a reference to sub-sections (1) and (2) of section 378 should be substituted, and

for the reference to sub-section (3) of section 417, a reference to sub-section C))

ILaw Commission of India, 3rd Report (Limitation Act 1908), page 61, para 159.

iCf. now section 378 (1) and (2), Cr. P.C. [973.

3Cf, now section 378 (4) Cr. P.C., 1973,

sLaw Commission of India, 3rd Report (Limilation Act 1908), page 63, paras 166-167
and page 87, atticle 39, :

Article 114,

Recommenda-
tion to inake
verbal change.
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(Chapter 41— Articles 114 to 117 ---Apﬁea!s.)

- of section 378 of the Code of Criminal Procedure, 1973 should be substituied!,
these being the provisions of the new Code corresponding to those of the Code
of 1898. )

Article 115, 41.3. The next article is also concerned with appeals under the Code or.
Criminal Procedure and reads as under: —

“115. Under the Code of Criminal
Proced.ure, 189%--

(3) from a sentence of death Thirty The da‘e of the sentence.
passed by a court of session  days.
or by a High Court in the
exercise of its origiral crimi-
nal jurisdic'ion;

(b) fiom any other sentence or
any order not beirg an
order f acquittal—

(i} to the High Court, Sixty  The date of the sentence or order.
. days.

(i1} to any other court. Thirty The dafe of the sentence or order.”
days.

This article corresponds to articles 150, 1502, 154 and 155 of the Act of
1908. They read as under:

“150. Under the Code of Criminai Scven The date of the sentence.
Procedure, (898. from a sentence  days.
of death passed by a court of
Session or by a High Court in the
exercise of its origina! cirminal
jurisdiction.
130A. Under the Code of Crimiral Seven The date of the finding
Procedure, 1898. from a finding  days.
rejecting a claim under section
443 of that Code.

154. Under the Code of Criminal Thirty The date of the sentence or order’
Procedure. 1898, to any court days. appealed from.
other than a High Coust..

155. Under the same Code to a High Sixty  The date of the sentence or order
Court, except in the cases provi-  days.  appealed fiom.”
ded for by article 150 and article
157.

The Law Commission®, in its Report on the Act of 1908, recommended that
the period of seven days available under articles 150 and 150A of the Act of
1908 (Death sentence) should be increased to thirty days. This recommendation
bas been accepted. The Commission also recommended a wniform period of 30
days irrespective of the forum—a recommendation which has not been carried

1

out.
Recommenda- 41.4. The reference in this article to the Code of Criminal Procedure, 1898,
fg{lﬂ:\s-‘% should now be revised and a reference to the present Code of 1973 should be
o substituted in the opening part of the article. We recommnend that article 115

should be so amended,

'For the earlier history of section 417, Cr. P.C., see Kaushalya Rani v. G ] i
ALR. 1964 5.C. 260, 262, ¥ fenl . Gopal Singh,

*Law Commission of India, 3rd Report (Limitation Aect, 1908), page 61, para 163, and
page 88, article 40 (first part). i i -
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(Chapter 41- Ariicles {14 10 117 -Aplpurfsl

41.5. This takes us to artick i1b. which prowdes for hmitation for civil Amcle 1i6.
appeals as under: —

“t16- Under the Code of Civil Procedure, 1908 -

(a) to a High Court from ary Nineiy The date of the ducree or order.

decree or order. days. .
{b) to any other Court trom any Thirty The date of the decree or order.”
decree or order. days.

' The corresponding articles in tuc Aci o 1908 wr e 156 and 152, which read as
under:.—

“156. Under the Code ol Civil Fro- Nipeiy The date of the decice or order
cedure, 1908, to a High Court. days.  appealed from.
excepi in cases pirovided for by
article 151 and article 153. .

152. Urder the Code of Civil Pro- Thirty The date of the decree or order
cednre, 1908. to the Court of & days.  appealed from.”
District Judge.

Appeals under the Code of Civil Procedure, provided for in articles 156 and

i52 of the Act of 1908, had different periods of limitation: a larger period of

. ninety days for appeals. to High Courts and a shorter period of thirty days for
appeals to the court of a District Judge. The Law Commission', in its Report

on that Act, took the view that in the light of improvement in the means of
quick transport enabling the litigant to undertake travel to the seat of the High
Court, the period of ninety days was unrealistic and should be reduced to thirty
days. The Limitation Bill, 1962, as introduced, sought to implement this récom-

mendation. However, when Lhe matter came up before the Joint Committee, the

Committee accepted an amendmeni moved by an Honourable Member (Shri

S. K. Basu) which sought 0 retain the period of nimely days. That is how

article 116 (combining the earlier articles 156 and [52) came to be enacted in the

present form.

41.6. We should rciterate the carlicr recommendation of the Law Commis- R
cvommenda-
sion for reduction of the period for appeal to th: High Court to thirty days. tion as to
Reduction of the period is justificd for the reasons given in the Report on the 3ticle 116,
earlier Act. It may, to some cxient, also help to reduce the number of appeals
10 the High Court, since a shorter pericd might dissuade a wavering appellant
from taking a chance.

41.7. This takes us to articke 117, which reads as under - - Articte 117.
“117. From a decree or order of any Thirty The date of the decree or order.”
High Court to the same Cousi.  days.

Article 151 of the Acts of 1908 and 1877 read as under ~--

“t51, From a decree or otder of any of Twentv The date of the decree or order.”
the High Courts of Judicature at’™  days.
Fort William [Madras] [and Boi-
bay, ot of the High Court of Eust
Punjab] in the exercise of its 0-1-
ginal ]urlsdlctmn

Law Commission of India, 3rd Report (lenatmn Act, 1908), page 62-63, para 163
amd page £8, article 40, {atter part.
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. Increase of the period from 20 days to 30 days was recommended by the

" Law Commission in its Report on the Act of 1908—which also recommended a

uniform period for all High Courts.! The recommendation has been carried out.
The Commission observed that the then existing period (20 days) was oo short
“and attempts are oflen made to get an extended period by first applying for
leave to appeal as & pauper (for which a period of 30 days) is provided and then .
on failure to obtain such lcave, 10 ask for time for payment of court fee, the
delay in such payment being cxcused by the Court™.

No further change is needed in the article.

CHAPTER 42

€

ARTICLES 118 TO 136 : APPLICATIONS IN SPECIFIED CASES

42.1, Artic'c § 18 reads as under :—
“For leave 1o appsar and defond asiii. Ten  When the summons is served.”
unde: summary,provedure, : days.

This corresﬁonds, in substance, to anticle 159 of the Acts of 1908 and 1877.
They read as under: — '

. . ; i .

“For leave to appear and defend a suit  Ten “When the summons is served.”
under summary procedure referred to  days.
in section 128(2) (f) or under Order

XXXVIIL of the same Code (Code of
Civil Procedute, 1908).

42.2. The article has to be read witkt Order 37, Code of Civil Procedure, 1908,

“which lays down the procedural Jaw applicable to suits iriable under the summary

procedure.  The Courts and suils governed by the Order are coumerated in
Order 37, rule 1. It is enough 1o note that their range and ambit have been
considerably widened by the amendmenis made in 1976 in the Code. The pro-
cedure to be followed step-by-step is provided for in Order 37, rules 2 and 3. The
remaining rules of the Order deal with matters of detail. ' _

The scheme laid down in Crder 37, rules 2-3, {or the trial of a suit under the
summary proceduse (so far as is ‘w.ierial for the present purpose) can be said
to comprise several stages, of whicl: ¢wo axe important—

(i) appearance by the defeadant, and
(i) seeking leave Lo defend.

There are two distinct categornas of suinmons ¢nvisaged by Order 37, rule 3,
corresponding to the two stages mentioned above.
42.3. In cutline, the procedure under Order 37, is as under:—

After the summons for appearance is issued to the defendant, he may, under |
Order 37, tule 3(1), enter an appearance within 10 days.

1Law Commission of India, 3rd Report (Limitation Act, 1908), page 62, para 164 and
page 88, article 40, latter part. .

*
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nas to file in court an address for service.

1t he enters an appearance. fic
or send a “notice of

On the date of entering the appearance, hie has to setve
appearance” to the plaintiff. ,

After the appearance is so entered. the plaintiff has to serve 8n the defen-
dant a summons for judgment (in the piescribed form), retuenable not less than
10 days from the date of service. The summons must he accompanied by an

application verifying certain facts.

(2) The next—and the second most important-—stage s the seeking by the
_defendant of leave to defend.  Under Order 37, rule 3(5), within ten days from
the setvice of the summons for judgment. the defendant may, by aflidavic  or
otherwise disclosing sufficient facts, apply for leave to defend the suit,  If leave
is not sought or {though sought} is not granted, a decree follows.  ff leave is
granted, the irial proceeds.

(We ate not, in the present Repori, concerned with the considarations to be
taken into account by the Court while considering the gront of leaveY.

42.4. We have referred above fo the provisions in the Code of Civil Proce- Proposal of
Government of

dure in view of the fact that we find that the Government of Maharashira has, Maharashtra.
for sometime, been actively considering a proposal for amending article 118 of

the Limitation Act and also the relevant provisions of Order 37 of the Code of

Civil Procedure, with a view to mitigating certain difficulties that have been ex-

perienced under the present provisicns.

The Government of Maharashtra has stated' that the period of limitation
of ten days under articte 118 is found to be too short, by persons residing outside
the jurisdiction of the court and by the big concerns (inctuding  Government
depariments and local authorities) who require more time to obtain orders of
their appropriate authorities.  Similarly. the present procedure (in order 37,
C.P.C) of first entering appearance and then obtaining leave to defend. results in
‘avoidable delay and cost to both the parties. To save the litigant from such
hardship, the State Government has proposed that in a summary suif when the
summons is served, the defendant shouid apply for leave to defend and, for this
purpose, the period of limitation should be extended to thirty days from the
date on which the summons is served on him. The proposal is to amend article
118 in its application to the State of Maharashtra for this purpose, after which
amendment, it is expected that thc High Court will take necessary action to
amend Order 37 CP.C. suitably, The Migh Court, it is stated. has been con-
suited and is in favour of the amendment. The proposal was forwarded - by
the St;atc Government to the Government of India for administrative approval
according to the instructions of the Government of India regarding legislative
proposals concerned with matters ir the Concurrent List. Copies of the rele-
- vant papers were forwarded to this Commission by the T egislative Department
of the Government of India, with a recuest for information as to whether any
proposal for amendment of article 112 has bean considered by the Commission
for amendmeni of article 118 and. if <o, with what result. Though there is,
before us, no formal suggestion for amendment of the article, we have found the
groposal of the Government of Maharash*va as deserving of favourable considera-

on.

Papers | Government of Indis Legislative Depart Fite

Mabarashtra State LA Bill No. 94 of 1981 enifled “The nﬁf#fitsi"e L i
b te LA o, ¢ ¢ M -
tpent} Bill, 1931” introduced in the State Assembly 30 Nov. 198;?“ (Mahamshtra Amend

b
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42.5. Since the proposal of the Government of Maharashira is a composite
one, involving an amendment both of the -Code of Civil Procedure, 1908 and of
article 118 of -the Limitation Act, we are not, in this Report, recommending any
amendment of article 118 of the Limitation Act on an all-India basis. At the
same lime, it*appears to us that acceptance of the proposal of Staie Government
of Maharashtra for amendment of the Limitation Acti in its application io that
State is ultimately likely to improve the expeditious disposal of Summary Suits,
and our recommendation for the present is that any such proposal by a State
Government for replacing the vasious stages of Order 37. rule 2. by a simpler
mode of trial should. in principle. be viewed favourably. }f the experience of
working of the proposed procedure in the State or States where such an amend-
ment is effected shows good results, it will be worthwhile 10 consider the in-
corporation of similar amendmenis ~n an all-¥ndia basis in the Code of Civil'
Procedure, 1908, Order 37 and in ariicle 188 of th- T imitation Act, 1963,

426, A verbal point concerni g article 118& any be mcnlnoned at this stage.
The first colurn of the aricle describes the application as one “for leave to
appear and defend a svit under summary procedure”.  Powever, it should be
mentioped that Order 37 rule 3, as it now stands, does not require leave for
appearance of the defendant. though leave is still regunircd for defending the
suit.  In order to ensure that this position is reflected in the Limitation Acl, we
would have considered recommending a verbal change in the first column,
However, it should, at the same time, be pointed out that a number of time
limits, for taking various steps contemplated by the rules of procedure are speci-
fied in the rules also—Order 37, rule 3(1) to 35,

Somewhat eleborate amendments may be required in Order 37, Rule 3.

427. In view of what we have stated above in our comments on the pro-
posal of the Government of Maharashtra—a proposal involving substantial
asnendments in the procedural provisions—we think that it would be more bene-
ficial if. instead of a mere verbal amendment’ of article 118, the procedural sche-
we itself receives consideration from the point of view of the numerous stages
cnvisaged at present by Order 37, Rule 3 CP.C. After the State amendments
(when they materialise) are given a trial, this can be taken up. Along with
an amendment of Order 37 CP.C., Article 118 of the Limitation Act can also
then be amended so as to increase the period to 30 days.!

42 8. This takes us to article 119, which reads as under -—

“119, Under the Arbitration Act, 1940—

(a) for the filing in court of an Thirty The date of service of the notice
award; days.  of the making of the award;

{b) for setting aside an award Thirty The date of servwe of the filing of
remitted for reconsideration, days.  the awar

Articles 158 and 178 of the Act of 1908, as substituted by the Arbitration
Act, 1940, read as under:

“158. Urder the Arbitration Act, Thirty The date of service of ¢ the notice of
1941, to set aside av award or to days.  filiag of the award,
get an award remitted for rec0n~
sideration.,

" 1Fgr future action at the appropriate time.”
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178. Under the Arbitration Act, 1940, Ninety The date of service of the notice of
for the filing in court of an award.  days.  the making of the award.”

Corresponding provisions in the Act of 1877 were articles 158 and 176, which

read as m_ldcr: . -
“158. Under the Code of Civil Prace- Ten When the award is submitted to the

dure to set aside an award. days. Court.
176. Under the Code, of Civil Proce- Six The date of the award.”

dure, section 516 or 525, that an months. -

~award be filed in Court.
Corresponding provisions in the 1871 Act were articles 155 and 165, which

read as under: )
“155, Under the Code of Civil Proce- Ten  When the award is submitted to the
dure to set aside an award. days. Court and notice of the submission

has been given to the persons and
in manner prescribed by the
High Court.

165. Under the Code of Civil Proce- Six The date of the award.”
. dure, section three hundred and months

twenty seven, that an award be
filed 1n Court,

It may be mentjoned that in the present Act. the period has been made uniform.

42.10. The question of the arbitrator filling ap award is of interest. In 8 , piirator

Nagpur case!, after summarising the case law, the court observed: ﬁ“‘},?,;;ﬁ““
n

“Tt has been held in a series of cases that article 178 of the Limitation Act
(of 1908) does not apply to (the) arbitrator.” ie. to the arbitrator who lumself
files the award.

4211, This matter was considered by the Law Commission® in its Report y ;u.commis-
ot the Act of 1908. It recommended that there should be a time lmit for themn; Rzp?rt
arbitrator to file the award, and that the period should be thirty days from theof 1933 ¢
fast date of service of notice of the making of the award on any one of the
partics. This recommendation of the Law Commission was not, however, ac-
cepted at the drafting stage. One of the comments® received was that the arbi-
trator should have no right at all under the Arbitration Act to file an award in
court by himself without the partics moving within 90 days or the court ovdering
'him to file the award in court.

- Another District Judge* opposed the recommendation for curtailing the period
of 90 -days under article 178. Ultimately, the article emerged as quoted above.
We have no further suggestion to make on this point. It would seem that the
filing of an award by an arbitrator need not be accompained by an application®.

"'42.12. As to the scope of the words “otherwise invalid”, which occur 1n see- pocommenda-

i tion as to
tion 30(b) of the Arbitration Act. 1940, the Law Commission® in its Report onﬁrhrt;ag}‘lgn
ct

MGoonda Lal v. Mathura Dass, ALR. 1957 Nagpur 32,
- Law Commission of India, 3rd Report (Limrtation Act, 1908}, page 66, para 172,
B_m’Dlsmct Judge Shri J. Sambasivrao, Andhra Pradesh Leglslalwe Department file (1963
1)
* . District Judge, Shri B.M. Nigam, Uttar Pradesh Legistative Department file (1963 Bill).
5CY. State v. Thomas, ALR: 1973 Ker. 262, 264, 265.
$Law Commission of India, 76th Report (Arbltratlon Act, 1940}, page 53,

2914 M of LY &CA/ND/83
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;hat Act has recommended that an Explanation should be added to section 30 as
ollows ;—

“Explanation—The expression ‘or is otherwise invalid® includes the ground
that there was no valid arbitration agreement or no valid reference to atbi-
tration™,

We reiterate this recommendation, which makes the statement of the law
in the section comprehensive.

42.13. Article 120 reads as under :—

«Under the Code of Civil Procedure,  Ninety The date of death of the plaintiff,
1908, to. have the logal representative  days. appellant, defendant or respondent
of a decease plaintiff or appellant or as the case may be.

of & deceased defendant or respondent,”

made a party. '

This article corresponds to articles 176 and 177 of the 1908 Act, which read
» as under:—

“176. Under the same Code to have Ninety The date of the death of the de-
the legal representative of a de- days.  ceased plaintiff or appellant.
ceased plaintiff or of a deceased
appellant made a party.

177. Under the same Code to have Ninety [ The date of the death of the de-
the legal representative of a de- days.  ceased defendant or respondent.”
ceased defendant or a of a de-
ceased respondent made a party.

Corresponding provisions in the Act of 1877 were contained in articles 175A,
175B and 175C, which we need not guote.

42.14. The Delhi High Court' has held that under section 53 of the Land
Acquisition” Act, 1895, the provisions of Order 9 as well as Order 22 of the
Code of Civil Procedure, 1908 apply to proceedings before the District Court
under that Act and the District Court must bring the legal representatives on
record on the death of a party to such proceedings; at the same time, the coust
held that the provisions of the Limitation Act would not be attracted, and the
application for substitution should be made within reasonable tiine.

4215, On principle, a person whose land has been acquired and who claims
more compensation than that given by the Collector should be vigilant, and, if
the original owner dies during the pendency of the proceedings, it should be
obligatory for the legal representative of the deccased to apply for being brought
on record in the same manner-—as he would do if the deceased was a plaintiff in a

"regular civil suit.

To permit the legal representative to apply within a “‘reasonable time” might
encourage undue pendency of the proceedings. However, we are not recom-
mending an amendment of the Limitation Act, as this question has to be dealt
with in the special laws, rather than in the Limitation Act.

We may incidentally mention here that in discussing certain other sections,
we have dealt with the position of Tribunals.®

Wnion of India v, Sanwalia, LL.R. (1975) Delhi 837,
$See discossion as to section 29 apd article 137,
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42.16. The third column of the article under discussion speaks about the Starting
date of death of the plaintiff (or the appellant, defendant or the respondent), as the p‘fmt'
starting point of limitation. The Supreme Court (in another context), while inter-
preting article 171 of the Act of 1908 (corresponding to present article 121), held
that the date of the appellant’s knowledge of the death of deceased respondent
was irrelevant for the purposcs of computation of time under that article.

However, the Judicial Commissioner, Goa has held® that the period of
limitation under article 120 starts on the day on which the parties opposing the
deceased party acquire knowledge of the death of the deceased. When it was
argued that the text of column 3 leaves no margin to accommodate such an
interpretation, the Court observed: — :

“However, it seems to me that’if such an interpretation had been accepted,
it would lead to starting results in cases in which deliberately or otherwise
the death of a party was kept in secret by the party interested in not having
the heirs brought on record in time so that they might raisc the defence of
limitation. The party who did not have the knowledge of the death would
in such circumstances be put in scrious jeopardy. This leads me to believe
that the interpretation placed by Shri Usgaonkar on the passage quoted
above is not correct. The words “the date of death of the plainiiff, appel-
lant, defendant or respondent, as the case may be’ apply io the heirs or
legal representatives of the plaintiff, appellant, defendant or respondent as
the case may be when such heirs or legal represeptatives have the duty of
being brought on record or the duty of informing the other side about the
fact of the death. The period of limitation under Item 120 therefore starts
on the day on which the parties opposing the deceased party acquire know-
ledge of the death of the deceased.”

4217. No other case has come to our notice te support the interpreta-
tiop of the Judicial Commissioner, Goa, and in a sense, such an interpretation,
with respect, runs counter to the one placed by the Supreme Court on article 171

of the Act of 1908.

42.18. Nor does the present position really cause serious hardship. An abate- No change
ment that follows on pon-substitution can be set aside under article 121, and, in re- necded.
gard to an application under that article, section § of the Act is also applicable.

Bonafide ignorance of the death of a party is sufficient cause in this context?

42.19. Article 121 reads as uader — ) . Ny Arlicle 121.
“Under the same Code for an order to  Sixty ~ The date of abatement.”
set asipe an abatement, days.

Asticle 171 of the Act of 1908 reads as under:—

“Under the Code of Civil Procedure, Sixty  The date of abatement.”
1908, for an order to set aside an aba-  days. ' _
toment. _

This article has not given rise to any controversy, and needs no change. It
should be noted that though the period is sixty days, it can be extended under sec-
tion 5. Further, ignorance of death is a factor to be taken into account in applying

section 5.

\YUnion of India v. Ram Charan, ALR. 1964 5.C. 215, 220 (case under article 121).
Poipoto v. Nitkhant, A LR, 1¥72 Goa 31, _ .

3322, R. 4(5), Code of Civil Procedure, 1508, as inserled in (976,

iOrder 22, Rule 4(5), Code of Civil Procedure, 1908 as inserted in 1976.




214

Article 122,

Failure to
deposit cost
of paper book.

89TH REPORT OF LAW COMMN. OF INDJA ON THE LIMITATION ACT, 1963

(Chapter 42— Articles 118.10 136: Applications in Specificd Cq.s'r:s.)
42.20. Article 122 reads as under :—

“To restore a suit or appeal or appli- Thirty Datc of dismissal.”
cation for review or revision dismissed  days.

for default of appearance or for want

of prosecution or for failure to pay

costs of service of progess or to fur-

nish security for costs.” 1

Articles 160, 163, 168 and 172 of the Act of 1908 read as under:—

*160. For an order under the same Fifteen When the application [or roview
Code, to restore to the file an  days. rejected.
application for review rejected in ' ) o
consequence of the failure of the '
applicant to appear when the app-
lication was called on for hearing,

163. By a plaintiff for an order to set Thirty The date of the dismissal,
aside a dismissal for default of days.
appearance or for failure to pay
costs of service or process or to
furnish security for costs,

168, For the re-admission ofanappeal Thirty The date of dismissal.
dismissed for want of prosecution. days,

172. Under the same Code by the Sixty  The date of the order of dismissal,
assignee or the receiver of an in- days.
solvent plaintiff or appellant for
an order to set agide the dismissal
of a suit or an appeal.

The corresponding provisions in the 1877 Act were contained in articles 160,
162, 168 and 171, which need not be quoted.

On the recommandation of the Law commission,' articles 160, I163; 168 and
172 of the Act of 1908 were consolidated into one article, and a uniform period
of 30 days from the date of dismissal has been provided in_the present Act.

42.21. Article 122 has been differently interpreted as respects its “application

to the restoration of appeals dismissed for failure to deposit the cost of paper
book. The Rajasthan High Court has observed?: : o T

“An application, for restoration of an appeal which is dismissed because of the
failure of the appellant to pay the cost of preparing the paper book as re-
quired by Rules of High Court is governed by.Art. 168 of the Limitation Act
(of 1908). Suck a dismissal can only be called dismissal for want of presecu-
tion and Art. 168 applies to all cases where there is an application for re.
admission of an appeal which has been dismissed for want of prosecution,
even though the application may not be under OXLI, R.19, CPC”

In an old case, the Calcutta High Court Leld® that such an application ‘was
made under the rules of the High Court and not under section 558 of Code of
Civil Procedure, 1882 and is, therefore outside this article.

This view was also followed by the Patna High Court*,

ILaw Commission of India, 3rd Report (Limitation Act, 1908), page 67, paré 1‘74.. .
*Ram Niwas v, Sulaman, LL.R. (1951) T Raj. 827, 829.
‘Ram Hari Sahu v. Madan Mohan Mitter, (1896} LL.R. 25 Cal. 339, 347

75 Minnle Lal v, Mahadeo Lak Marwari, ALR. 1949 Pat, 112, para 2; LLR, 27 Patl._.-
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42.22, The Mysore High Court' has held that when the High Court has
dismissed an appeal for non-payment of costs for preparation of paper book,
such dismissal is in the exercise of the inherent powers under section 151 of the
Code of Civil Procedure 1908, and the Limitation Act does not apply to an
application for restoration of the appeal. The Court took the view that an
application for restoration should be made within reasonable period, and what
the reasomable period is depends upon the facts and circumstances of cach
case.

However, a contrary view has been taken by a ruling of the Full Bench
of the Orissa High Court’ in which the expression “for want of prosecution”
occurring in article 122 has been given a wide comnotation so as to cover
any class of appeal dismissed for non-compliance with the High Court rules,

The point may not, in practice, arise very frequently. It is for that
reason that we refrain from recommending a clarificatory amendment.

42.23. The next article—article 123 reads as under:— ) Article 123.

“123. To set aside a decree passed ex- Thirty The date of the decree or where the
parte or to rehear an appeal dec-  days.  summons or notice was not duly
creed or heard expyrte. served. when the applicant had

knowledge of the decree.”

Explanation—TFor the purpose of this urticle, substituted service under rule
20 of Order V of the Code of Civil Procedure, 1980, shall not be deemed to be
due service.”

In the Act of 1908, articles 164 and 169 read as under:—

“164. By a defendant, for an order to Thirty  The date of the decree or, where
set aside a dectee passed ex parte.  days.  the summons was not duly served,
: when the applicant has know-
ledge of the decree.”

“169. For the re-hearing of an appeal Thirty The date of the decree in appeal or,
heard ex parte. days.  where notice of the appeal was
not duly served when the applicant

has knowledge of the decree.”

42.24. The Law Commission had, in its Report on Me Act of 1908, taken yaw Commis-
notice of the different interpretations of the expression “duly served” in column 3sion Report
of the relevant article and observed that it would be unjust to impute knowledge 3? Ig(e)sé“
of the decree to 'a party when the party was not served with summons (in the
ordinary manner). The ‘recommendation® of the Commission was to amend the
article suitably on this point. The recommendation has been accepted, and an
Explanation added in the article (by the Act of 1963) so as to ensure that substi-
tuted service is not ‘due service® within the meaning of the article.* No further
change is needed in article 123.

42.25, Article 124 reads as under :—
“124, For a review of judgment by a Thirty  The date of the decree or order.”

court other than the Supreme days.
Court.

Article 124

!Baswantarava v. Gurappa, AL R. 1968 Mysore 329, 330, 331.

Bimla Devi v. Patitapaban, A1 R. 1973 Orissa 169, 171 (F.B.).
" daw Commission of India, 3rd Report (Limitation Act, 1908}, page 67, paragraph
175 and page 88, article 46.
. ¥Cf. Kanshi Ram v. Bhagwan Kaur, A.LR. 1970 Punjab 300,
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Article 161, 162 and 173 of the Act of 1908 reud as under :—

“16L. For a review ol judgment by o Fifteen The date of the decres or order.
Court of Smail Causes (othor than  days.
a Presidency Small Cause Court)
‘or by a Court invested with the
jurisdiction of a Court of
Small Causes when exercising that
Jurisdiction.
162. For areview of judgment byany Twenty The date of the decree or order.
of the following Cour.s, ramely, days.
the High Courts of Judicature at
Fort William, Madras, Bombay
and Nagpur and the High Court
of East Punjab in the exercise of
its original jurisdiction.
173. For a review of judgment except Ninecty The date of the decree or order.”
in the cases provided for by article  days.
16] and 162,
Corresponding articles in the Act of 1877 were 160A, 162 and 173, which we
nced not guote. '

42.26. Articles 4 and 5 of Schedule | to the Court Fees Act, 1870 make a
distinction between applications for review of judgment if presented on or after
the ninetieth day from the date of decree (on the one hand) and applications pre-
sented before the ninetieth day from the decree. An applicant pays one-half court
fee. in the latter case. However, this is 2 matter separate from limitation.

Several other aspects of the article under consideration have practical import-
ance, but the case law discloses no need for amendment or clarification of its
wording.

42,27, Article 125 reads as under:—

“125. To record an adjustment or satis-  Thirty {3 When the payment or adjustment
faction of a decree. days. is made.” '

It corresponds to article 174 of the Act of 1908 and to article 173A of the Act
of 1877. They read as under: — ’

Act of 1808 ’

“174, For the issue of @ notice under Ninety When the payment or adjustment js
the same Code, to show causc days. made.”
why any payment made out of
Court of any money payable
under & decree or any adjustment
of the decree should not be re-
corded as certified.

Act of 1877

“173. For the issue ol 4 notics under Nincty The date of the decree or order.”
section 258 of the same Code, to  days.
show cause why the payment or
adjustment therein mentioned
should not be recorded as certi-
fied.

42.28. Svome conlrayersy cxists as (o the need for formal application for
recording an adoption. ‘But the matter primarily relates to the law of procedure
and an amendment in the form or substance of the Limitation Act would hardly
be appropriate.
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42.29, Article 126 reads as underi— Artticle 126.

“For the payment of the amount of a Thirty , The date of the decree.”
decree by instalments. days.

Article 175 of the Act of 1908 read as under: — *

“For payment of the amount of a Six The date of the decree.”
decrea by instalments. months.

The period of limitation in this article has been cut down to 30 days as
envisaged by the Law Commission in its Report on the Act of 1908". The article
needs no change.

\/42.30 Article 127 reads as under:— Article 127,

“To set aside a sale in execution of a Sixty  The date of the sale.™
decree, including any such application days.
by a judgment-debtor. (Substi-

tuted in

1976for

“Thirty

days™).2

Article 166 of the Act of 1908 was as under :—-

“Under the same Code to set aside a Thirty The date of the sale.”
sale in execution of a decree, including  days.”
g’.tsuch application by a judgment-

{The last seven words were added in 1927.)

In the Act of 1877, article 172 read as under: —

#By a purchaser at an execution-sale Sixty  Thedatcoltherale.
to set aside the sale on the ground that  days.”

the person whose interest in the pro-

perty purported to be sold had no

“saleable interest therein,

In the Act of 1871, article 159 read as under —

“To set aside a sale in execution of a Thirty The date of the sale,”
decree, on the ground of irregularity in  days.
publishing or conducting the sale.

42.31. A question arose in the past as to the applicability of this article to nsolvency
an application to set aside a sale in insolvency proceedings. The Judicial Com- g;‘;‘;f:;’];“ﬂff;
missioner, Nagpur,® held that the provisions of Order 21, Code of Civil Procedure, _
1908 (Execution), were applicable to insolvency proceedings and the period of
limitation applicable to a petition for sctting aside a sale in insolvency proceedings
must be thirty days under article 166 of the Limitation Act of 1908 (present article
127). But the Chief Court of Punjab took a contrary view,' and held that article
166 (Act of 1908) was not applicable to such an application, as it was not an
application to set aside a sale in “execution of a decree” and that an application
to set aside a sale that had been conducted by the court in realising the assets

ILaw Commission of India. 3rd Report (Limitation Act, 1908), page 88, article 49.
Bection 98, Code of Civil Procedure (Arnendmenl) Act 1976 (104 of 1976)
*Balaji v; Goml Mali, ALR. 1927 Ng. 262,

sAfzal Ali v. Aman A6, ALR. 1914 Lah 209
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of the insolvent was governed by article 181 of the Limitation Act, 1908. These
iwo are comparatively old cases, and since then, the controversy does not appear
to have come on the surface during the last fifty years. Hence no explanatory
amendment on this count appears to be needed.

42.32. Another controversy is concerned with the joinder of parties in an
application under 0O.21, Rule 92, C.P.C. The Patna High Court has held' that the
auction-purchaser is a necessary party to an application under Order 21, Rule 92,
to set aside an execution sale and where he is not made a party within the time
allowed, the application cannot be entertained. A contrary view has been taken
by Rajasthan High Court, holding® that it is not necessary to mention the name
of the party in the heading of the application and if any party is left out, it is
the duty of the Court to give notice under the proviso to 021, R.92(2) C.P.C.
and the application would not be barred by limitation. Since the passing of the
Limitation Act in 1963, this article has not given rise to any controversy and the
above solitary conflict need not detain us.

¢

42.33. Then, there is the question of fraud, be antecedent and subsequent. In
one case,’ the Kerala High Court has observed that on principle, if the fraud
antecedent to the sale was of such a nature as to suffice for the requirements of
section 18 (Limitation Act, 1908), such frand could not be dismissed from consi-
deration as having had its origin earlier. However, the Patna High Court* has
held that the petitioner must satisfy the court that he had been kept from the
knowledge of his right to file an application and that his right to set aside the
sale occurred after the sale. The Court further observed that fraud prepetrated
by the opposite party must be a fraud committed after the sale, and not a
fraud committed in bringing about the sale. In this context, section 17 of the
Limitation Act, 1963 does not differentiate between antecedent fraud and subse-
quent fraud. The limitation runs from the time the applicant has discovered
the fraud or could, with reasonable diligence, have discovered it. Tn the absence
of further case law on the point, we would leave the matter at that.

b

42.34. A question has arisen whether the frand of the decree-holder alone or
of the auction-purchaser alone would be sufficient to extend the period of limita-
tion. The Myscre High Court holds® that section 18 (of the At of 1908), could
be attracted where the fraud in question was practised either by the decree-holder
or by the auction-purchaser. In a Calcutta case® it was held that a judgment
debtor was not entitled to the benefit of section 18 for the purpose of making an
application under 0.21. R.90, C.P.C. to set aside an execution sale, if the decree-
holder was not a party to the fraud alleged. In an Allahabad Full Bench case’,
the view taken is that fraud of the decree-holder suffices and that it is immaterial
whether the decree-holder alome is guilty of the fraud. or whether the auction-
purchaser was also a party to the fraud.

K.S. Hegde J. (in the Mysore case® referred to above) has taken stock of the
judicial opinion on the subject and concluded as under: —

Sumitra Kaur v. Damri Lall, A TR, 1921 Pat. 498,

Alladin v, Karimbux, A.LR. 1955 Raj. 51.

3Malhan Simont v. OQuseph looka, AR, 1964 Ker 88, 89, 90 Para 3.

Sagdhar Missir v. Dharai Kharwa, A LR, 1920 Pat. 725,

5D. Veerappa v. Bangarappa, A.LR. 1960 Mys. 297.

SAzizunnessa v. Dwarika Prasaed, ALR. 1925 Cal, 1227, 1228, -

*Mt. Balkesha Kunwar v. Harakh Chand, ALR. 1934 All 255, 258 LL.R. 56 All
613 (F.B)

*Veerappa v. Bangarappa, ALR. 1960 Mys 297, 299, LL.R, (1960) Mys 324,
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“Both on principle and on preponderance of judicial authority, it appears
to me that the correct view is that section 28 of the Limitation Act (of 1908)
is applicable where the fraud in question is practised cither by the decree-
holder or by the auction-purchaser.”

The controversy really appertains to section 17 of the present Act. Much may
depend on the manner in which the parties are arrayed and other relevant facts.
In view of this, we do not recommend any amendment on this point.

_\-/4235. However, we should refer to a conmected provision in the Code of Recommenda-
Civil Procedure, 1908, which seems to need amendment. Article 127 of the g?ngzaé}to 021,
Limitation Act is concerned with applications, in regard to which 0.21, R.92(2) of CP.C."
the Code is relevant. The period of limitation for an application under article
. 127 is sixty days, after its amendment' in 1976. The application is to be accom-
panied by a deposit, The period for making the required deposit under O.21,
R.92. C.P.C. is, however, still thirty days. This disharmony between the two
statutory provisions should be removed. We may point out that the disharmony
has been adverted to in a recent judgment of the Kerala High Court® also. To
remove this discrepancy. we recommend that 0.21, R92(2} of the Code of Civil
Procedure, 1908, should be suitably amended by increasing the period from 30
days to 60 days’.

42.36. We now turn to article 128, which reads as under :— Article 128,

“For possession by one dispossessed Thirty  The date of the dispossession.”
of immovable property and disputing  days.

the right of the decree holder or pur- oL

chaser at a sale in execution of & decrge.

Article 165 of the Act of 1908 read as under:—

“Under the Cade of Civil Procedure, Thirty The date of the dispossession.”
1908 by a person dispossessed of im-  days.
. movable -property and digputing the
Tight of the decree-holder or purchaser
at a sale in execution of a decree to be
pui into possession.

In the Act of 1877, article 165 was in identical terms. Tn the Actl'of 1871

also, article 158 was in identical terms. '
. 4237, Certain controveisies on this article have ceased to be relevant after No Chmﬁled
the 1976 amendment of the Code of Civil Procedure, 1908, 021, R.100. In view " "e

of this position, we do not see any reason to recommend any change in the
article. '

- 42.38. Article 129 reads as under :—

“For possession after removing resis- Thirty The date of resistance or obstruc. Article 129.
tance or obstruction to delivery or days.  tion.”

possession of immovable property de-

creed or sold in execution cf a decree,

" In the Act of 1908, article 167 read as under: —

“Complaining of resistance or obstruc-  Thirty The date of the resistznce or obst-
tion to delivery of possession of im- days,  ruction.”

movable property decreed or sold in

execution of a dectee,

ISection 98, Code of Civil Procédure (Amendment) Act, 1976.
2Dakshayini v. Madhavar, ALR. 1932 Ker, 126 (June).
"*To be carried out under 0.21, R. 92(2), Code of Ciwil Procedure, 1908.

3014 M of LI&CA/ND/S3
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In the Act of 1878, article 167 read as under :— o
“Complaining of resistance or obst- Thirty The date of the resistance, obstruc-
ruction to delivery of possession of days. tion or dispossession.”
immovable property decreed or sold :
in execution of a decree, of of posses-
sion in the delivery of possession
‘to the decree holder or the purchaser

. of such property.

In the Act of 1871, article 160 rcad as under : )
- “Complaining of resistance or obst- Thirty The date of the resistance, obstruc-’
. rycticn to delivery of possession of days.  tion or dispossession.”
immovable property sold in execu-
tion of a decree, or of dispossession '
in the delivery of possession to the
purchaser of such property.

Starting 42.39, There is some debate in the case law about the starting point in regard
{},‘:,‘g;;jn_ to fresh obstructions, The Madras High Court has held that an application’
' for the removal of a second obstruction, made.more than thirty days after acquies.
cence in a previous obstruction, was not barred by article 167 (of the Act of 1908)
and such acquiescence did not deprive the person entitled to possession of any L
further right to obtain execution. The calcuita High Court held® that the auction-
1 purchaser was not limited to one application under O.12, Rule 95, CP.C. and the
period of 30 days prescribed by article 167 (Act of 1908) was to be counted from
the date of the resistance or obstruction in respect of which the complaint was
made. However, the Bombay High Court has held® that the time limit for a
subsequent application in respect of an obstruction by the same person would
count from the eariier obstruction, :

42.40. The Bombay view has been expressly dissented from in 2 Gujarat
case.! on the ground that though the Bombay ruling was a Fult Bench decision the
observations in that ruling were obiter. The Gujarat High Court held that since
the law allows the decree-holder to make a second application for execution and
to complain about the obstruction within 30 days from the date of resistance or
obstruction, it was immaterial whether the decree-holder came, or failed to come,
to court within 30 days of the date of the first obstruction. In view of the fact
that the observations in the Bombay case were obiter, we make no recommenda-
tion regarding any change therein.

42.41. This takes us to article 130 which reads as under :—
Atrticle 130-

goe:?mmnda- - “130. For leave to appeal as a pauper—

{a) to the High Court Sixty  The date of decree appealed from.
days,

(b) to any other court, Tg:;rty ‘The date of decree appealed from.” =
ys. .

Aayappan Cheity v. Mayappan Servai. ALR. 1921 Mad. 559, 561.

*8urma Sundari Devi v. Kiranshashi Chodhawrani, AR, 1938 Cal. 352 ¢f AILR.
1959 Cal. 613, 615 and Kedar v. Baijnath, A LR. 1939 Cal. 454,

tMukand Babu v. Tonu Sabbu, ALR. 1933 Bom. 457 (E.B)
Maneklal v. Ochhavial, A.LR. 1970 Guj. 49, 50, 10 Guj. L.R. 654.
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Article 170 of the 1908 Act, article 170 of the 1877 Act and article 162 of
the 1871 Act read as under: — ' )

“}70. For leave to appeal as a2 pauper Tgrty Tfhe date of the decree, appealed
. ¥s. rom.

170. For leave to appeal as a pauper.  Thirty The date of the decrce appealed
- days.  against. :

162. For leave to appeal'as a pauper. Ninety The date of the decrec appealed
days.  against.”

42.42. Prior to 1963, 2 uniform period of limitation of 30 days was prescribed Pfertl.?)“
for an application for leave to appeal as a pauper. The present article provides position.
for two different periods, namely, 60 days and 30 days. The change was made
at the committee stage.

42.43. We arc of the view thatgthe period prescribed for such leave should ﬁg;oan:;ﬂda-
be the same as that prescribed for tite appeal, and that this principle should be srmicle 130.
applied to all courts. Such a procedure should, we believe, work smoothly. 1f
ultimately the leave to appeal as an indigent person is granted. the application
can be converted into ap appeal. If such leave is not granted, the court would-
generally grant time for the payment of court fees and (where the limitation
period for appeal has already expired), allow condonation of delay under section
5. In either case, a period identical with the period prescribed for the appeal

itself would cause no inconvenience.
Accordingly, we recommend that article 130 should be revised as under: —

“130. For leave to appeal as an imdi- The same period as is prescribed The date

~ gent person to any court. : for the appeal inrespect of which  of decree
: o the leave is sought. appaled
from.”
42.44. This takes us to article 131. It reads as under :— ' Article 131,

“To any court for the exercise of its Ninety The dote of the dwciee or order or
powers of revisicn ander the Code of  days.  séntencs sought to be revised.”
Civil Procedure, 1908, or the Code of

Criminal Procedure, 1898.

There was no corresponding provision in the earlier enactments, though the
practice of the High Courts generally laid down a time limit of 90 days,” The
Law Commission, in its Report! on the Act of 1908, recommended the incorpora-
‘tion of a mew provision for making an application to any court for the exercise
of its powers of revision under the CP.C. or Cr.P.C. and recommended a period
of limitation of 30 days. The Joint Committee, in its Report, however, observed
that the period of thirty days was too short and recommended that it should be
ninety days. That is how the article came to be enacted.

4245. A question concerning the starting point under article 131 needs atten- Case law as
tion. In framing this article, it was presumed that the aggrieved person would !o starting
be 80 comnected with the proceedings affecting him that the date of the decree point. '
or order or septence passed in the proceeding will be known to him immediately,
because he would (in all probability) be present in court at the relevant time, or
will be notified by his counsel about the order affecting him. But this is not

Y aw Commission of India, 3rd Report (Limitation Act, 1908), page 89, suggested
atticle 57.
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always the case in reality. A Gujarat case illustrates the maiter; An auto rick-
shaw was scized as a conveyance used for theft. The rickshaw was the subject
matter of hire purchuse. Neither the real owner of the auto rickshaw, nor the
one to whom it was given on hire purc&se. was directly connected with the case

 relating to theft. A revision was preferred by one Balamal against the order ot

scizure of the auto rickshaw. It was discovered that if article 131 was to be
tuken literally, the revision would be barred by time, as being beyond ninety
days of the date on which the order of seizure was passed. :

‘Shelat J. (as he then was), realising the hardship that would arise if column
3 of the article were given a literal meaning, relied upon the observations of the
Supreme Court in an earlier case® where the expression “the date of the award”
in section 18(2) of the Land Acquisition Act, 1894, was construed as requiring
either actual or constructive knowledge of the order. Such knowledge was an
essential requirement for fair play and natural justice. The Supreme Court had.
in that case, refused to put a literal or mechanical construction on the expression
“from the date of the Collector’s award”, uéed in the proviso to section 18. On .
the basis of this reasoning, Shelat J. held that it would be reasomable and fair
that the period of ninety days (in article 131) should also run from the date of
the knowledge of the order, and not from the date of the order. .

42.46. With a view to preventing recurrence of the injustice which may re-
sult from a mechanical construction being placed on the language occurring in
column 3 of article 131, we recommend that column 3 of the article should be
revised as follows:— : '

_' “When the applicant had knowledge of the decree or order or sentence sought -
to be revised.” . .

In the first column of the article, the reference to the Code of Crimi
Procedure, 1898, should be replaced by a reference to the present Code of 1973

42 47. Article 132 reads as undey :—

“132. To the High Court for a certi- Sixty  The date of the decree, order or
ficate of fitness to appeal to the- days.  sentencc.”
Supreme Court under clause (I)
of article 132, article 133 or sub-
clause (¢) of elause {I) of article
134 of the Constitution or under -
any other law for the time being
in force.

)
Articles 153 and 179 of the 1908 Act read as under: —

*153. Under the same Cod: to a High Thirty The date of the order.”
Court from af order of a Sub-  days,
ordiuate Court refusing leave to
appeal to His Majesty in Council.

“179. By a person desiring to appeal Ninety The date of the decree appealed
under the Cede of Civil Proce- days. from.”
-dure, 1908 to His Majesty in _
Council for leave to appeal. -

In the Act of 1877, articles 153 and 177 read as under: —

*153. Under the same Code, section Thirty * The date of the order refusing the
60!, to a High Court. days.  certificate,

1Balamal v. Siate of Gujarat, ALR. 1970 Guj. 26 29. 30 (1970) Cr. L] 46.
*Harish Chandra v. Depury Land Acquisition Officer, AR, (961 S.C. 1500,
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177. For the admisston of anappealto  Six The datc of the decrec appealed
Her Majesty in Council. months against.?’

 42.48. The Law Commission, in its Report on the Act of 1908 observed,' Law lCloml:Es'

that new provisions prescribing periods of limitation were necessary for making ¥°% P
applications to the High Court for a certificate of fitness to appeal to the Supreme

Court. Article 179 of the Limitation Act, 1908, as it then stood, provided a

period of 90 days for an application under the Code of Civil' Procedure and did

not prescribe a period of Limitation for other applications. The Law Commission
recommended that a comprehensive provisions should be made as to the limita-

tion for applications to the High Court for a certificate of ftpess for appeal to

the Supreme Court, and that, for all such applications a period of 30 days might

be prescribed. But the Soint Committee felt that.the period of 30 days was too

short and that the period should be 60 days. :

42.49. This newly added provision has pot given rise to any controvessy. Recommenda-
However, in view of the amendments that have been made in the Constitution” tion.
it would be proper to revise the wording of article 132 of the ‘Limitation Act so
as to make it conform to the changed constitutional phraseology.

Accordingly, we recommend a redraft of the first column of article 132 as

under: — P

Article 132, First Column (Revised)

~ “To the High Court for a certificate of the nature referred lo in clause
(1) of article 132, clause (1) of article 133 or sub-clause (¢} of clause (1) of
article 134 of the Constitution, read with article 1344 thereof, or under any
other law for the time being in force.”

42.50. This takes us to article 133, which reads as under :— ' Article 133,

“To the Supreme Court for special leave to a.ppeal'——

(a) inacaseinvolving deathses- Sixty  The date of the judgment, final or-
tenee. days. der or sentence.
(b} ina case where leave to appeal Sixty The date of the order of refusal.

was refused by the High days.
Court;

(c) in any other case, Ninety The date of the judgment or order.”
days.

«  There was no corresponding provision in the earlier Acts.
1

42.51. The Law Commission had, in its Report® on the Act of 1908, recom- Report of
mended a period of limitation of 30 days in respect of applications to the Supreme ‘(‘}gm’;;gsm
Court for special leave in a case involving death sentence. The Joint Committee, ’
however, felt that the period was too short, and that it should be sixty days.

42.52. With reference to this article, a suggestion of the Supreme Court has Suggestion of

been forwarded to the Law Commission by the Legislative Department, being a g:ufé’m

Law Commission of India, 3rd Report (Limitation Act, 1908), page 64, para 169.

tArticles 132, 133, 134 and 134A of the Constilution.

Y aw Commission on lndia, 3rd Report (Limitation Act, 1908}, pages 90, 163-169, articte
5%a) . -
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suggestion made by the Registrar of thé Supreme Court' for amendnrent of the
article in regard to cases where a party against whom a judgment or order has
been pronounced by the High Court applies orally for a certificate of fitness to
appeal. The difficulty feli in regard to this article may be thus stated in brief.

In some cases, in the High Court a request for a certificate of fitness for appeal

to the Supreme Court is made by counsel orally, When this oral request is refus-
ed, the question as to whether a peiition for special leave to appeal to the Sup-
reme Court can be filed in the Supreme Court within 60 days—clause (b) of article
133 or within 90 days-clause (c) of article 133 of the Limitation Act—has arisen.
Under article 133(b), which deals with the cases of refusal of leave to appeal by
the High Court, the period of limitation is 60 days. Under article 133(c), which
applies “in any other case”™, the period of limitation is 90 days. The period of
60 days mentioned in article 133, clause {(b) is to be counted from the date of
the order of refusal (by the High Court), while the period of 90 days mentioned
in articke 133, clause (c), is to be counted from the date of the judgment or order
of the High Court. Once the High Court refuses leave {the correct expression is
“certificate™), clause (b} would presumably apply and the proceeding can be filed
in the Supreme Court only within 60 days from the date of refusal of the certifi-
cate. But, by adopting this course, the litigant is deprived of the benefit of the

“longer period of 90 days, which would, under article 133(c), have been available

to him, if he had come directly to the Supreme Court for special leave, No doubt,
the Supreme Court can condone the delay under section 5 of the Limitation Act
in such cases, but in order to avoid unmecessary applications under section 5, it
has been suggested that it is better to provide that in such contingencies the peti-
tioner shall have the benefit of limitation whichever is more beaeficial to him.-
That means that where the date of order refusing a certificate and the date of
the judgment appealed from are the same, the petition for special leave to appeal
to the Supreme Court may be filed within 90 days. The Registrar of the Supreme
Court has requested the Government to take appropriate steps for snitably amend-
ing the Limitation Act for bringing out above position.

42.53. We have carefully considered this suggestion, and are in broad agree.
ment with it. -Before we make our concrete recommendations in this behalf, it
may be convenient to set out briefly the constitutional position. Under article
136 of the Constitution, the Supreme Court may, in its discretion, grant spacml
leave to appeal from any judgment, decree, determination, sentence or order in
any cause or matter, passed or made by any cowrt or tribunal in the territory of
India—with the exception of a court or tribunal constituted by or under any law
relating to the armed forees. In regard to judgments of High Courts, an appeal

to the Supreme Court lies under article 132(1), 133(1} and 134(1} of the Constitn-

tion in the specified cases on a specified ground, where the High Court gives the
requisite certificate under article 134A of the Coanstitution. In certain criminal
cases involving a sentence of death, an appeal lies to the Supreme Court under. -
article 134(1) {a) and (b). even without a certificate, Further, article 134(2} and
article 135 deal with appellate jurisdiction conferred on the Supreme Court by
Parliament by legislation and appéllate jurisdiction in any matter exercisable
by the Supreme Court inherited from the Federal Court, respectively. But we
are concerned only with appeals where a certificate: can be applied for.

42.54, Now, while appeals from courts other than the High Court to the
Supreme Court upder article 136 would, as regards the position for special leave
filed in the Supreme Court, be governed by article 133(c) of the Limitation Act,——

TLetter from the Registrar {Judicial). Supreme Court of India to the Secretary .+
Government, Ministry of Law, Justice & Company Affairs dated 282th January, Toom,.
copy forwarded to the Law Commission by the Legislative Department under its O.M, -
No. 11 (14)/82{Leg.. 1I dated 24th Angust, 1982,
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or in the rare case of death sentence imposed by some special court undér statute
by article 133(a) of Limitation Act—applications for leave to appeal from judg-
‘ments and orders of the High Court by special leave can fall either under article
133(b) of the Limitation Act or under article 133(c) of that Act. If the certificate
is applied for in the High Court and refused, clause (b) becomes applicable and
only 60 days, it seems, would be available from the date of the order of refusal,
while, if a direct application had been made to the Supreme Court, clause {c)
would apply, giving a period of 90 days. This 90 days period is counted from
the date of the judgment or order. Where the date of the order of refusal is
much later than the date of the judgment or order of the High Court, the litigant
may stand to gain by relying on clause (b), but where the two are simultaneous,
he would stand to lose if clause (b) is applied. This is the anomaly which is
sought to be removed by the suggestion made by the Registrar of the Supreme
Court, referred to above. As far as we could understand, it is not the intention
dhat clause (¢) of afticle 133 should be disturbed, the only change desired is to
ensure that the litigant whose application in the High Court for certificate is re-
fused should get 90 days from the date of the judgment, if the judgment. of the
High Court and the order of refusal are simultaneous. We do not see any objec-
tion to the acceptance of this suggestion and are recommending a re-draft of
article 133 to achieve the object. ' -

42.55. 1t should be mentioned at this stage that under article 134A of the Article 1344
Constitution, every High Court passing or making a judgment etc. (appealable on Constitution.
certificate)-—

“(a) may, if it deems fit so to do, on its own motion: and

(b) shall, if an oral application is made, by or on behalf of the party agg-
rieved. immediately after passing or making of such judgment, decree,
final order or sentence,”

determine, “as soon as may be after such passing or making”, the question whe-
ther the certificate in question should be given in respect of that case. Thus, the
Constitution contemplates that the grant or refusal of certificate shall be “as soon
as may be” after the passing of the judgment etc. . It can be presumed that in
most cases the grant or refusal would be simultaneous or at least within a very
short time. Hence. the amendment which we are contemplating would be of
some practical utility, '

‘4286, Accordingly, we recommend that article 133.of the Limitation Act Recommenda-
should be revised as under: ' tion,

“133. To the Supreme Court for special Jeave to appeal,

(a) in a case involving death Sixty The date of the judgment, final
sentence; days.  order or sentence.

(b) in a case where a certificate  Sixty  The date of the order of refusal.
of the nature referred to in  days.
_article 1344 of the Consti-
tation was refused by the High
Court and the Order of refusal
was passedor a date later
- than the judgment or order
in respect of which suck
leave was applied for,
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(bb) in a case where a certificate  Ninety The date of the judgment or order.
of fitness of the nature referred  days.
to in arricle 1344 of the Cons-
fitution was refused by the
High Court, andthe order of
refusal was passed on the
same dote gs the judgment or
order in respect of which
such leave was applied for.

(¢) in any other case. Ninety The date of the judgment.
days.

"

42.57. This takes us to article 134, which reads as under :

“For delivery of possassion by a pur- One When the sale becomes absclute.”
chaser of immgovable preperty at a  year. .
»sale in execution of 2 decree.

Aiticle 180 of the. Act of 1908 read as under:

“By a purchaser of immovable pro- Three When the sale becomes absolute.”
perty at a sale in execution of a decree  years,
for delivery of -possession.

There was no corresponding provision in th;?, Acts of 1871 and 1877.

42.44. The period of Limitation (provided in article 180 of the Act of 1908)
has been reduced in 1963 to ome year, upon the recommendation of the Law
Commission.! The Statement of Objects and Reasons annexed to the Bill stales’
the reasons as under:

“As existing article 182 is being omitied, article 180 (which the proposed
article 133 (now article 134) seeks to replace, will apply to all purchasers in
execution whether decree-holder or nat. The period, however, is being re-
duced to one year from three years.”

42.58. Certain controversies pertaining to -this article have lost their impor-
tance after the amendment of 0.21, R. 97-101 of the Code of Civil Procedure in
1976. No change is, therefore, needed in the article.

42 59. Article 135 reads as under :

“For the enforcement of a decree Three The date of the decree or where 2
granting a mandatory injunction. years. date is fixed for performance,
. - such date.”

There was no corresponding provision in the carliet enactments. The Law®
Commission in its Report on the earlier Act, recommended a period of throc
years in the case of mandatory injunctions. :

Accordingly, this provision came to be enacted in 1963.

42.60. The provision has not given rise to any controversy, and hence no
change is necessary. It may be mentioned that applications for such relief are
excluded from general article as to execution—article 13+ :

I[aw Commission of ]ndla, 3rd Report {leltatlon Act of 1908} page 67, para 180.
2Statement of Objects and Reasons, Limitation Bill,

N aw Commission of India, 3rd Report (anuauon Act ]908), page 65, para 170.
‘Paragraph 42.61 infra.
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42.61. Article 136 reads as under : . Arlicle 136.

“136. For the execution of any decrec  Twelve Where the decree or order becomes
(other than a decree granting a  years.  enforceable or where the dectee or
mandatory injuncticin) oi oidel any subsequent crder directs any
of any civi! court, payment of money or the deli-

very of any property to be made
at a certaip date or at recurring
pericds, when defauit in making
.the payment or delivery in respect
0i  wiicih exccution is scught,
takes place. provided that an
appiication for the enforcement or
cxecution of a decree granting
a perpetial injunction shall not be
subject to any period of limita-
tion.”
Corresponding provisions in the Act of 1908 were contained in arlicles 182
and 183, which were much more elaborate. As the entire scheme has been chang-
ed, mo useful purpose would be served by quoting the earlier provisions.

Parallel provisions in the Act of 1877 were contained in articles 179 and
180, which also need not be quoted. Paralle]l provisions in the Act of 1871 were
contained in articles 167, 168 and 169,

42.62. The Law Commission, in its Report' on the Act of 1908, observed as :—ig‘r‘l'_scﬁl:"gi:
under, with reference to article 182 {(applications for e¢xecutions): port.

“170. Article 182 has been a very fruitful source of litigation and is a wea-
pon in the hands of both the dishonest decree-holder and the dishonest judg-
ment debtor. It has given rise to innumerable decisions. The commentary
in Rustomji’s Limitation Act (5th Edn.) on this article itself covers nearly
200 pages. In our opinion the maximum period of limitation for the execu-
tion of a decree or order of any civil court should be 12 years from the date
when the decree. or order became enforceable (which is usually the date of
the decree) or where the decree or subsequent order directs any
payment of money or the delivery of any property to be made at a
certain  date ‘or at recurring periods, the date of the default in making
the payment or ‘delivery in respect of which the applicant seeks to execute
the decree. Tikre is, therefore, no meed for a provision compelling the
decree-holder to keen the decrec alive by making an application every three
vears. There exists a provision already in section 48 of the Civil Procedure
Code that a decree ceases to be enforceable after a period of 12 vears. In
England also, the time fixed for enforcing a judgment is 12 years. Either
the decree-holder succeeds in realising his decree within this period or he
fails and there should be no provision enabling the exccution of a decree
© after that period. To this provision an exception will have to be made to
the effect: that the court may order the execution of a decree upon an appli-
dation presented after the expiration of the period of 12 years. where the
judgment-debtor has, by fraud or force, prevented the execution of the decree
at some time within the twelve vears immediately preceding the date of the
application. Section 48 of the Civil Procedure Code may be deleted and its
provisions may be incorporated in this Act. Article 183 should be deleted...”

Tn pursuance of the aforesaid recommendation, the present article has
enacted in place of articles 182 and 183 of the 1908 Act. Section 48, Code of
Civil Procedure 1908 has been repealed.

-

Law Commission of India, 3rd Report, (Limitation Act, 1908), pages 64-65, para 170.
31—14 M of LI&CA/ND/83
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42.63, There is extensive case law on the corresponding articles of the eatlier
Act; and we have examined a large number of those cases. We find that most
of the controversies that once arose now do not survive, the matter having been
either settled by subsequent Supreme Court decisions or clarified or rendered
obsolete by the changes made by the Act of 1963. Hence, no change is needed
in the article under consideration,

CHAPTER 43
ARTICLE 137 : OTHER APPLICATIONS

43.1. Article 137 reads as under:—

“137. Any other application for which Three  When the right to apply accrues.”
no period of limitation is provided  years,
elsewhere in this Division.

This article corresponds fo article 178 of Act 15 of 1877 and article 131 of
the Act of 1908. The latier article was as follows: —
“181. Applications for which no period Three When the right to apply accrues.”
of limitation is provided else- years,
where in this schedule or by sec-
tion 48 of the Code of Civil Prb-
cedure. 1908 (5 of 1908).

~ 43.2. The recommendation of the Law Commission of India, in its Report
on the Act of 1908, was to have a residuary article for applications (including
prohibitions) as in the case of suits. The period was to be the same as in the
Act of 1908, namely three years from the date when the right to apply accruoes.
But the description of the applications appearing in the ficst column, as recom-
mended by the Law Commission was in a wider language than the Act of 1908.
The. matter will be clear from the following extract from the Aunnexure to the
Report of the Law Commission, which showed in a concrete form its recom-
mendation on the subject :— '

“60. Other applications for which no” Three ~ When the right to apply acciues.”
periad of limitation is provided years. »
by any law for the time being in
force.

Earlier, by that Report, while dealing with the ambit of the word “applica-
tion” (which was not defined in the Act of 1908), the Law Commission had made®
the following recommendations: .

“We recommend that a new definition of the word ‘application’ as to include
any petition original or otherwise, should be added. The object is to provide
a period of lmitation for original petitions and applications under special
laws, as there is no such provision now. Consequential alterations in the
definition of the word ‘applicant’ should also be made.”

43.3. The Act of 1963, as enacted, however, .does not carry out fully the
the recommendation made by the Law Commission in the above mentioned Re-
port, as regards the residuary articles. A controversy thersfore arose whether

'Law Commission of Tndia, 3rd Report (Limitation Act, 1908), page 67, para 18! and
page 90, article 60. ’

Law Commission of India, 3rd Report (Limitation Act 1908) page 5, para 9 and page
90, article 60.
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the new article was intended for applications under special laws'. It was in 1977
that the controversy was resolved®, by a decision of the Supreme Court. Thi
decision of 1977 has practically overruled as much of an earlier decision of the
Supreme Court as had held (hat the article did not apply to applications under
special laws.>-* However, that part of the earlier decision of the Supreme Court
which had held that article 137 does not apply to bodics other than courts seems

still to hold the field.

Couris and other bodies.

434, Tt is now necessary to refer Lo another aspect of the article under dis- argicie 227,
cussion. It is connected with the distinction between courts and tribunals. By Constitution.
way of analogy, it is of interest to refer to the text of article 227 of the Constitution,

Article 227. as amended by the Forty-second Amendment, reads: —

ssEvery High Court shall have supcrintendence over aff courts subject to its appellate
Jjurisdiction.” N

Earlier, article 227 was ia these terms: —

“Every High Court shall have superintendence over all ecourts ond tribunals throughoui the
tesritries in relation to which it vxereises ju.isdiction.™

43.5. The effect of the deletion of the word “tribunals” came up in article Trjpypal,
229 for consideration before a Full Bench of Bombay High Court’. The Court
observed : — '

“In the first place, neither the expression ‘court’ nor the expression ‘tribunal’
has been defined in the Constitution and therefore, the dictionary meaning
or the normal connotation of these expressions will have to be considered.
Secondly, the proposition is, well-settled that all courts are tribunals. but all
tribunals are not courts. If necessary, reference may be made to Justice
Hidayatullah's judgment in Harinagar Sugar Mills v. Shyam Sunder whete
the above proposition has been clearly stated; the proposition in other words
means that some tribunals would be basically courts, ie, courts in their
normal connotation, while some others would not be courts and therefore it
cannot be said that Parliament wanted to exciude all tribunals from the pur-
view of the High Court’s superiniendence under the amended Article 227,
but it can be said that Parliament intended to exclude only such tribunals
as are not basically courts from the High Court’s superintendence.”

43.6. In M. Joshi v. Life Insurance Corporation of India® the Suprme Court
held that article 137 of the Limitation Act, 1963, contemplates only applications
to courts and the scheme of the Act is, that it deals only with applications to
courts, and the Labour court is not a ‘court’ within the Limitation Act, 1963.

4377, All the same, the observations of the Supreme Court in Athanis case’ A.r‘(j?{e‘]j?.
to the effect that article 137 does not apply to proceedings before bodies other lilcl}m?;?f
than courts (such as quasi-judicial tribunals and executive bodies), could not be =~

1As to “application”, see Beeravu v. Karhivamma, ALR. 1973 Ker. 226

tXerala Stare Electricity Board v. T. P. Kunhiliumma; ALR. 1977 SC, 282.

34thani Municipality v. Presiding Officer, Labour Court, Hubli, ALR. 1969 S.C. 1335,
M ‘}:0‘;’83 2ri~:view of the earlier cases, see Mirza Ghouse Baig, “Article 135, etc.,” (1977) 2

LI, 18, 21

SSee also M. Joshi v. L1.C,, (1969} 2 S8.C.J. 749, —

tS. D. Ghatge v. State of Maharashtra, ALR. 1977 Bombay 334 (F.B).

"Harinagar Sugar Mills v. Shvam Sunder, A.LR. 1961 5.C, 1669.

spf. Joshi v Life Insurance Corporation of India (1969 2 S.C.J. 749,

*ALR. 1969 8.C. 1035 . :
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efiected, for reasons which the Court itself gives in the Kerala State Eleciricity
Board's case'.
“But il has to be an application to a Court for the reason that sections 4
and 8 of the 1963 Limitation Act speak of expity of prescribed period when
Couwrt is closed and extlension of prescribed period if applicant or the appel-
lant satisfies the Comrt that he had sufficient cause for not preferring the
appeal or making the upplication during such period.”

438, Before the pronouncement of the Supremc Court in the Kerala State
Electricity Board casc, the High Courts, by an ingenious application of the prin-
ciples of interpretation of statutes, tried to mitigate the hardships suffered by
litigants secking redress before quasi-judicial bodies and tribunals which could
not fall within the meaning of the expression ‘court’. But there again, it is the
same story of reversed judgments. For example, in one of the cases’, the Alla-
habad High Court observed that though section 14 of the Limitation Act does
not, in terms, apply to proceedings under the Sales Tax Act, its principle may
apply to them and an assessee may be able, in a subsequent proceeding, to ex-
clude the time spent in an earlier praceedings. This view was based on an ear-
lier Full Bench decision of the same High Court.* But in that case also the dis-
senting Judge had struck a strong discordant note: -

“In the absence of any statutory provision for enlarging the time, the time
cannot be enlarged on the basis of some principle of equity, justice or good
conscience, The principle of s. 14 by analogy can be applied by courts on
the basis of justice, equity and good conscience only if there is no maximum
limit fixed by the statute for extending the period of limitation. If the tri-
bunal applies the principles of 5. 14 of the Limitation Act for computing
the period of limitation for the revision, it will, in the guise of computing
the period of limitation, extend and enlarge the time for filing the revision
_beyond the limit permitted by s. 10 (3-B) of the U.P. $ales Tax Act. When
limitation is prescribed by a special law and the provisions of the mature of
. 14 have not been incorporated there, it would be outside the scope of the
tribupal created by the statute to import the provisions of s. 14 of the Limi-
tation Act by analogy and thereby virtually amend the provisions limiting

. the power to enlarge the period of limitation.”

.~

The Parson Tools case’ went up in appeal by special leave to the Suprem:
Court, which reversed the majority judgment and held that the appellate authority
and the Judge {Revisions) (Sales Tax), exercising jurisdiction under the U.P.
Sales Tax Act, were not Courts, but were merely administrative tribunals. In
view thereof, it was held that sectien 14 of the Limitation Act did not, in terms
apply to proceedings befere such tribunals. The Supreme Court also negatived
the theory (propounded bv the Allahabad High Court) that even though section
14, in terms, did not apply to proceedings before sales tax authorities, its principle

'should apply. After scanning the scheme and language of the UP. State Sales .

Tax Act, the Supreme Court observed as under: —

“These provisions of the Limitation Act which the legislature did not, after
due application of mind, incorporate in the Sales Tax Act, cannot be import-
ed into it by analogy. An enactment being the will of the Legislature, the

1A LR, 1977 8.C. 282, .

R erala State Electricity Board, ALR. 1977 S.C. 282,

15 . N, Kumar v. Sales Tax Commisisoner, U.P. {197%) Tax Law Reports 2307 (Allaha-
bad}

tCommissioner of Sales Tay v. Parson Tools and Plants ALR, 1970 Allababad 428,
“courts™, -
439 {for later stages of the case. see infra.l.

5Parson Tools v. C.8.T. (1976) 8. J 242, 247.
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paramount rule of interpretation which overrides all others is that a statute
is 1o be expounded according to the intent of them that made #.”

43.9. In another casc, the Supreme Court has made a departure from its
earlier stand about the applicability of the Limitation Act to Tribunals and held
that section 12(2) of the Limjtation Act, 1963, was applicable to proceedings before
the Judge (Revisions), Salcs Tax.

43.10. It is possible that the Suprceme Court may revise its thinking and take
a liberal view as regards the applicabiiity of other provisions of the Limitation
Act to Tribunals.

43.11. The Allahabad High Court had held that the provisions of section 12
of the Limitation Act did not apply o the proceedings before a  Registrar,
because a Registrar acting under the Registration Act is not a “Court”, as no
judicial functions are exercised by him. The controversy arose because the
sub-Registrar refused to register a sale deed, against which refusal the aggrieved
party moved the District Registrar undzr section 73(1} of the Registration Act,
1908. The District Registrar gave the benefit of section 12, limitation Act, to
the vendee. The High Court reversed’ the judgement.

43.12. The Kerala High Court in U. Chacko v. P. Marakkar® held that the
appellate authority under the Kerala Buildings (Lease and Rent Control) Act is
not a “court”, and where an appeal under the Rent Control Act is barred by the
Limitation, that authority has no power to condone delay under section 5 of
the Limitation Act. The High Court also held that the principle of section 14
of the Act cannot be extended by analogy where, owing to uncertainty in the
identity of the forum where the appeal had to be preferred, the appellant fitted

" between one court and to another.
]

43.13. Similar view was expressed by the Madras High Court,* holding that
the Rent Coniroller and Appeliate Authority under the Tamil Nadu Buildings
{Lease and Rent Control) Act of 1960 are not courts and therefore scctions
5 and 29(2), Limitation Act are not applicable to proceedings before them.

43.14. The Mysorc High Court” hias held that a Munsiff before whom an
election petition is filed, challenging the elections of the Chairman apd Vice-
Chairman of Village Panchayats, is nol a “court”,

43.15. On the other hand, in some cases it has been held® that the question
whether the provisions of the Limitation Act are confined in their operation to
proceedings before courts is no longer res intergra, in view of the judgment of
the Supreme Court in Athani’s case’.

High Court
cases as to
“courts.”

43.16. In a Delhi case, the argument that the Lt. Governor of Delhi before.

whom an application was filed under section 91 of the Punjab Land Revenue
Act (17 of 1877) as applied o Dzlhi is not a court, but fenctions as a persona
designata was pressed before a Division Bench®. In that case certain property

WIET.UP. v. Madan Laf, ALR. 1977 8C. 523.

For comment, see S.N. Jain in (1977 19 J.LI.L.I. 484.

38hiv Charan Das v, Rukmani Devi A LR, 1975 All. 374.
3y, Chacko v. P. Marakkar A LR. 1978 Kerala 161,

8. Ganapathi v. N, Kumaraswami A.LR. 1975 Madras 383.
“Nagreddy v. Khandappa, A LR. 1970 Mysore }66.

‘Bando Banaji v. Bhaskar Balaji, A.LLR. 1972 Mysore 311,
TAthani's case, supra.

3Raj Chopra v. Smi. Shanno Devi, A 1.R. 1891 Delhi 18.

23
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in Nizamuddin West, New Delhi, had been put to auction by the Collector, Delhi
in 1971, in order to realisc a certain sum of money duc to the Department of
Rehabilitation of the Deihi Administration and had been purchased by the
appellant in the said auction. The sale was confirmed by the Lt. Governor of
Deihi on 23-12-1971 and the possession of the property was given to the appel-
lant { auction purchaser. v

Section 91 of the Punjab Land Revenue Act (17 of I877) as applied to
Delhi, provides for making an application to set aside a saic within 30 days
from the date of the sale. Howsver, respondent no. 1 filed an application under
that section on 19-2-1972 and pleaded condonation of delay under section 5 of
the Limitation Act, 1963, on the ground that he (respondent no. 1} came to know
of the sale only on 9-2-1972.

It was argued before the Delhi High Court that section 5 of the Limitation
Act was not applicable because the Lt. Governor before whom the application
was filed was not a court but a persona designata. In support of this conten-
tion, reliance was placed on a Full Bench judgement of the Kerala High Court.!

Dissenting from the Kerala view, the Dethi High Court held that the Kerala
view had been over-ruled by the Supreme Court*

© 43.17 Summarising ihe law on the subject after the Kerala State Electricity
Board’s case, the High Court said : —

“We feel that the argument based on the contention that the application
under a special law must necessarily be to a court, before the provisions of
Limitation Act are asiracted is nmot borne out by any precedent or principles
of taw. This argument does not appreciate the difference between case
where there is no period prescribed by a special law and where it is s0
provided. In the former instance, a party will have to invoke Article 137
of the Schedule to Limitation Act, 1963, and this can be resorted to for
filing an application under any Act, vide ALR. 1970 5.C. 209, ALR. 1977
S.C. 282. Such an application alone is required to be filed before a civil
court. But in case of latter kind—as in the present case—where the period
is prescribed under a special law like the Act, Article 137 of the Schedule
to the Limitation Act is not being resorted to at all and the requirement of
application being to a court does not necessarily arise.”

43.18. Even prior to the Kerala Stute Electricity Board’s case, the Supreme
Court had applied the provisions of the Limitation Act in computing the period
of limitation under a special law like the U.P. Sales Tax Act? .

43.19. Considerable difficulties have been experienced in deciding whether a
functionary acting wnder a siatuie is a ‘court’ or not, for the purposes of enact-
ments using that expression. The Supreme Court has held* that the Registrar
of Cooperative Societies under the Bihar and Orissa Cooperative Societies Act,
1935 was, to all intents and purposes. a couri discharging the same functions and
duties in the same manner as a court of law is expected to do. In a Pumjab
case’, it was held that a Commissioner under the Workmen's Cempensation Act

okkim Fernundes v. Aming Kuphi Umma, ALR. 1974 Ker, 162,

*Kerala State Elecrricity Board v. T. P. Kunhalinumma ALR. 1977 S.C. 282 para 21
3Commissioner of Sales Tax, U.P. v. Madan Lal, ALR. 1977 8.C. 523.

YJugal Kishore v. Sitamarhi Cemiral Cooperative Bank Lid —ALR. 1967 S.C. 1494,
SRamm Sorwp v. Gurdeb Singh (1969) Labour and Industries Cases 371 (Punjab).
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is not a ‘civil court’, within the meaning of section 110F of the Motor Vehicles
Act, 1939, :

43.20. There are numerous decigions under article 136 of the Constitution Article 136
on the construction of the expression “tribunal”. The earliest case was Bharat ?:E)I:'s’fimﬁon_
Bank Ltd, v, Its Emplovees,” in which it was observed that tribunals adorned <Case Law.
with the same trappings as courts which derive their power from the State and
are exercising the judicial power of the State come within the scope of Article
136. This principle has been followed in later cases, >* but the tests were with
reference to statutes other than the Limitation Act. -

43.21. The result is, that while the Bombay High Court!, concluded that the
Commissioner of Workmen’s Compensation is a “court”, the Madhya Pradesh
- High Court® took a contrary view.

43.22. A single Judge of the Calcutta High Court® has listed no less than 11
conditions or criteria on whose touchstone an enactment creating a statutory
authority will have to be scrutinised, in order to decide whether that authority
is 2 “Court”.  According to him. on the basis of the judicial decisions. it would
appear that a tribunal or authority shall be a court if the following conditions, in
effect, are present: (i) the source of power of the tribunal or authority is the
_State as the fountain of justice and it is charged with and exercises the inherent
judicial powers of the State: (ii} the jurisdiction to adjudicate the Jis between
contending parties involving their rights is conferred on it by law and does not
depend on any vpluntary act or submission of parties; (i} the right to move the
tribunal or authority is conferred on the aggrieved party by law: (iv) the proceed-
ing on the Jis commences by presentation of the case by the aggrieved party with
a corresponding right on the other party to meet the case: (v} in adjudicating the
dispute the tribunal or authority follows an established or prescribed procedure:
(vi) if the dispute is on a question of fact, an opportunity to the parties is given
to adduce evidence and- the facts are to be ascertained throvsh evidence, supple-
mented by argument; (vii) if the dispute is on questions of law, there will be a
submission of arguments on such questions of law by the parties before such
tribunal or authority: (viii) the tribunal or authority. in arriving at its decision,
acts judicially and according to law, following the .principles of natural jnstice and
fair play and pot on any other consideration of policy: {ix) there is a decision
wholly disposing. of the maiter by a finding upon the facts and disnuted questions
of law (if required), (x) finality (subject to appeal. if provide and auvthoritati-
veness of the decisions. as heing binding on parties; (xi) enforceability of the
decisions by the tribunal or authority throueh the process of law.

43.23, The above exposition has been aquoted as of some interest for under- No change
standing the expression “Court”. We do not. of course, propose to introduce needed.
any definition of ‘court’ in the Act of Limitation’

43.24. Nor dd we recommend any change in article 137 on the above point.y, change

needed in
article 137,

Bharat Bank Lid. v. Its Emplovees., A LR. 1950 S.C. 188.

*Engineering Mazdoo¥ Sabha v. Hind Cveles Ltd. ALR. 1963 S.C. 874,
34.C. Companies Ltd, v. P. N. Sharma, ALR. 1963 8C. 1595,

‘Rajvabi v. Mackinnon Mackenzie & Co. P. Ltd. A.LR. 1976 Bomthay 278
SYashwant Rao v. Sampat. AVR. 1979 M.P. 21 (F.B.}

‘$indign Iron and Steel Co. v. Shish Ram, 81 Calcutta Weekly Notes 786.
*Certain points relevant to the concept of court have been dealt ‘with under sec. 12,
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CHAPTER 44
SUMMARY OF RECOMMENDATIONS

We summarise in this Chapter the recommendations for amendment of the
law contained in the preceding Chapters.

Sections

L. In section 3(2)(aXii), the expression “paper” should be replaced by the
expression “indigent person™ {paragraph 3.2).

2. In section 4 (Court closed on the last day of the period of limitation), a
clarification should be made regarding the combined applicability of sections 4
and 14. (Section 14 deals with infructuous legal proceedings) (paragraph 4, 3,
read with paragraph 14.23).

3. In section 5, an Explanation should be added to the effect that erroncous
legal advice given by a legal practitioner is a sufficient cause within the meaning’
of the section for admitting an appeal or application after the expiry of the
period of limitation (other than an application for exccution), if certain condi-

tions are satisfied (paragraph 5.14).

4. Section 7 (legal disability of one person) should be redrafted to eliminate
the ambignity caused by the present use of the expression “time will not run”
{paragraph 7.9).

3. Section 10, Explanation (which provides that for the purposes of the
section any property comprised in certain endowments is deemed to be property
vested in trust for a specific purpose and the manager of the property is deemed
to be the trustee) should be extended to Sikh and Jain endowments. Further,
two new sub-sections should be added 10 the section, to deal with the case where
a trustee who is also a beneficiary under the trust receives or retains trust property
or its proceeds as a share on a distribution of trust property made in good faith
{paragraph 10.8). ' :

6. Section 11 (suits on foreign contracts) should be widened so as to cover—
(& proceedings other than suits, and (b) all causes of action arising in a foreign
country (instead of being confined to foreign. contracts. as at present) (para-

. -graph 11.20).

7. In section 12 (exclusion of time in legal proceedings), the following
changes should be made : —

(a) the marginal note should be revised as recommended ( paragraph 12.13}):

(b) the Explanation should be revised by redeafting it so as to provide that
any time taken by the court to prepare the decree or order before an
application for a copy thereof is made shall not be regarded as time
requisite for obtaining the copy within the meaning of the section (para-
graph 12.13);

{c} a2 new Explanation should be added to provide for a sitnation where
there is a Jegal impediment to the preparation of a decree or order on
account of a direction in the judgment or non-compliance with a direc-
tion or other legally permissible reason (paragraph 12.13):

i
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(d} the expression “decree” for the purposes of his section should be defined
to include the last paracraph of the judgment, where a copy of such
paragraph is propased io be used under Order 20, rule 6A, Code of
Civit Procedure. 190% (paraorsnh 12,13);

(e) a clarificatory Explanation should be added. declaring that the section
- applies to proceedings bafore quasi-judicial tribunals (paragraph 12.13).

8. Tn section 13 {exclusion of time taken in prosecuting an application for
leave to sue or appeal as a paup:r). th: exprassion “indigent person” should be
substituted for the expression “pauper” (paragraph 13.4).

9. In section 14 (infruciuous lez+! sroczo(ings), the following amzndments

should be made:

{(8) The explanation should be -nlarged, so as to provide that the time
reasonably necessary for peiforming journey from the place where the
former civil proceedicg was pending to the proper court is desmed to
be time during which the former civil proceeding was pending (para-
graph 14.23),

(b) A new sub-section (2A) shouhl he inserted in section 14, to provide that
in computing the period of Hndiation for any appeal, the time during
which the appeilant has been oprosecuting with the diligence another
civil proceeding. whether in a court of first instance or in a court of
appeal or revision against the same party for the same relicf. shall be
excluded, where such a procerding is prosecuted in good faith in a
court which, from defect of jurisdiction or ather cause of a like nature,
is unable to entertain it fparagraph 14.23).

T

{c) In order to remove the controversy as to the combined applicability of
sections 4 and 14, an Exolanation should be added to section 4 to
provide that for the purprses of thet section, the word ‘court’ includes
a court which, from defect of jurisdiction or other cause of a like
nature, is unable to cnteria‘'n the suit. appeal or application, as the case

may be, provided the suit. appeal or application was prosecuted in
good faith in that court.

(Paragraph 14.23. vead with paragraph 4.3.).

10. With reference to section !5 {defendant’s absence from India), amend-
ments should be made as vnder: —

(a) An Exception should be inserted below section 15(3), to the effect that
section 15(5) does not apply to a period during which both the parties
were residing in one and ihe same foreign country and the plaintiff
was aware of such resfdence of the defendant and there were, in the
foreign country, properly constituted courts or tribunals to which the

* parties had, or could have had. recourse for enforcing the cause of
action (paragiaph 15.19).

(b} An Explanation should be added to the section to provide that the

attachment of a decree docs not amount to a stay of execution {para-
maph 15.79),

() Another Explanation <hould be added to provide that a defendant shall
not be deemed to be absent {rom Tndia during any period during which
he bad to the plaintifi’s knowledge, a duly constituted agent in India

32—§4 M of LY & CA/ND/83
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authorised to institute and defend legal proceedings on his behalf in
India (Paragraph 15.19).

-(d} As recommended by the IL.aw Commission in its 13th Report on the
Indian Contract Act. 1872, a new section should be inserted in that Act
{the Contract Act) for resolving the controversy relating to fhe position
of a decree obtained against one promisor out of a number of joint

- promisors {paragraph 15.19).

11. In section 17 (fraud and mistake), an Explanation should be inszrted to
provide that for the purposes of this section, “fraud” includes conduct on the
part of the defendant or the opposite party, as the case may be, towards the
plainiiff or the applicant. as the case mayv be. which. having regard to some
special relationship between the parties, was unconscionable (paragraph 17.17).

12, In section 19 (part payment of a debt), the following amendments should
be made: —

(2) By suitable re.drafting. it shonld be emphasised that the section is con-
fined to a suit or application for the recoverv of a debt or legacy (para-

graph 19.12).

(b) The present Explanation (o the section should be enlarged so as to pro-
vide that the Explanation covers every type of immovable property. and
also to provide that it covers not only the case of a mortgage, but also

the case of a charge-holder in possession of the property {paragraph
19.12).

(c) Anmnex Explanation should be added to section 19, to provide that where °
payment on account of a debt or interest on a legacy is sought to be made
by a negotiable instrument, then the tender of the negotiable instrument
if accepted by the payee in such payment.: amontns to “pavment” of the
amount for the purposes of this section, whether or not the negotiable
instrument is subsequently honoured (paragraph 19.12),

13. In section 21 (effect of subsequent addition of parties), the following
changes should be made: —

{a} The provisions of the section (at present confined to swits). should be
extended to the addition of a party after the making of an application
(paragraph 21.34),

{by An 1Ex]:»lanation shounld be inserted below sub-section (1) to prpvide that
a person is deemed to have been made a party when the application for
making him a party is made to the court. This will be subject to the
present proviso to section 21(1). empowering the court to direct. in case
of a mistake madc in 2ood faith. that as regards 2 newly added party the
proceedings shal! be deemed to have been instituted on any earlier date
(parapraph 21.34)

{c) By amending section 2112). it should be provided that the section does
not apply to a suit or application by or against the members of a joint
Hindu family to enforce n right or liabilitv relating to the affairs of the
joint Hindu family. where one or more of the members of the family,
not originafly impleaded. is. in the course of the suit or application,
broueht on the record at the ingtar: ¢f47  other party (paragraph 21.34).
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14. Section 22 (continuing wrongs) should be re-drafted so as to provide
that it applies in the case of a continuing breach of contract and in the case of a
wrong independent of contract, and also that it applies whatever be the relief
claimed (paragraph 22.13).

15. Section 23 (act not actionable without special injury) should be amended
by substituting the words “specific damage™ lor the words “specific injury”, and
also by adding an Explanation to (he cifect that the section applies to a wrong
which constitutes a breach of contract. as also (o an act which constitutes a wrong
independent of coniract (paragraph 23.15). ' '

16. With reference to section 29 (savings regarding section 25, Contract Act,
special and local laws, procecdings under a law relating to marriage and divorce
and the Easements Acl), the following recommendations have been made:—

(a) Section 29(3) should be re-drafted as under:

*(3) Save as oiherwise provided in any cnactment for the time being
in force providing for the dissoliiion of a marriage by a decree of divorce,
or for the grami of othey mawrimonial relief, nothing in this Act shall
apply to any suit or other proceeding  wnder  any  such enactmen:.”
(Paragraph 29.32).

{b) The Central Government should take action for specifically repealing the
provisions in the erstwhile French and Portguese Civil Codes governing
limitation in force in the Union territories of Pondicherry and Goa res-
pectively, after ensuring that no legal hiatus is created by such a repeal
(Paragraph 29.17).

(¢) The State Governments of Tamil Nadue and Kerala should examine the
points raised in certain judgments {referced o in Chapter 29), concerning
the period of limitation provided by the Travancore Limitation Act (IV
of 1100 N.E.), with a view to ensuring that no hardship is caused by
the extended period of limitation allowed by section 20(1) of the Act in
relation to deeds of further charge (paragrapb 29.23),

Articles 1 to 5 : Suite mling'lo accoudts

17. No chang:s are cecommended in articles | to 5 (Chapter 31).

Axticles 6 fo 55 : Suits on coniracts.

18. Article 7 (suit for wages not otherwise expressly provided for) should be
amended as under: —

{2) where the suit is for relief consequential on the setting aside of an order
of dismissal or removal {(from service). the starting point for limitation
shonld be the date when the dismissal or removal (from service) is set
aside (paragraph 32.8).

() an Explanation should be added to provide that “wages” includes salary
-and pension (paragraph 32.8. rcads with paragraph 32.3%

19. Articles 10 and 11 {certain suits against carriers of goods for compensation
should be revised as recommended in detail (paragraph 32,17).

bkt
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20. A new article 22A should be inserted to deal specifically with a suit

for money deposited under an agreentent that it shall be payable on the expiry of

. a stipulated period, including tie money of a customer in the hands of his banker

so payable. The time limit should be 3 years, to be computed from the date of
expiry of the stipulated period (paragraph 32.335).

Aurticles 56 io 58 : Suits relating to declarations

21. In articke 57 (the general article relat'ing to suits to obtain declaration
about invalidity, etc. of an adopticn), the Rrst column shculd be confined to suits
to obtain such a declaration where no further relief is sought (paragraph 33.29).

22. Article 58 (suit to obtain any other declaration) should also be confined
to a suit in which the plaintiff does not seek further relief (paragraph 33.35).

Atrticles 59-60 : Suits relating to decrees and instruments

23. As regarts anticle 60 ¢suLii w sot aside o tansler of property made by
the guardian of a ward), in order to resobve the controversy as to the coverage by
the article of a de facto guardian. attention has been drawn to the 83rd Report
of the Law Commission on the Guardians and Wards Act, 1890. In paragraph
4.13 of that Report a recommendation hus been made for adding to section 4{(2)
of that Act. a suitable Explanaiion which will make it clear that a de facio guar-
dian is included within the definition of “guardian” in that Act. Implementation
of this recommendation is expccted to eliminate the controversy on the subject
in relation to the Limitation Act also (paragraph 34.6).

Articles 61 to 67 : Suits to immovable property

24. Nao changes are recommendaed in articles 61 to 67 (Chapter 35.

Articles 68 to 71 : Suits relating to movzble property

25. No changes are recommended in articles €8 to 71 (Chapter 36).

Articles 72 to 91 : Suits relating to fort.

26. In regard to article 72 {suit for compensation for doing or omitting to do
an act alleged to be in prrsuance of any enactment in force for the time being),
the recommendation made by the Law Commission in its 3rd Report (Report on
the Limitation Act, 1908) to increase the period of limitation from one year to
three years is re-iterated (paragraph 37.6).

27. Article 74 (suit for compensation for a malicious prosecution) should
be amended in regard to the starting point of the period of limitation. At present,
the starting point is expressed as under:—

“When the plaintiff is acquitted or the prosecution is otherwise terminated.”

The recommendation made is to imsert the word “finally” before the word
“terminaizd” (paragraph 37.17%

28. Article 75 (suit for compensation for libel) and article 76 (suit for com-
pensation for slander) should be replaced by ‘one single avticles, providing a-time
limit of one year for a spit for compensation \fgr defamation. The starting point
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should be—*when the defamatory statcment is published, or where the defamatory
statement is not published in a permanent form, when it comes to the knowledge
of the plaintiff” (paragraph 37.26).

29, Article 77 (suit for compensation for loss of service occasioned by the
seduction of the plaintifi’s servant or daughter) should be revised as under; so as
to clitminate the element of loss of service: -

--77. For compensation for seduciion, One When the seduction occuts.”

oy

year,
(paragraph 37.33).

30. Article 78, which prescribes u period of limitation of one year for a

. suit “for compensation for inducing & person to break a contract with the plaintiff.”

should be amended by adding the word “wrongfuliy™ before the words “inducing 4
person to break a contract with the plainifi™ (paragraph 37.37).

31, Article 79 (suit for cempensation for ilicgal, irregutar and excessive
distress) should be amecnded so as to alter the starting point of limitation. At
prescut the starting point is the date of the distress. This should be revised
50 as to substitute the date of release of the distress (paragraph 37.43).

32. Article 80 (suit for compensation for wrongful seizure of movable property
under legal process) should be revised so as to alter the starting point of limitation.
At present, the starting point is the date of the seizure. This should be 1evised SO
as 1o substitute the date of release from the seizure (paragraph 37.43).

33. Articles 81 to 83 (certain suits under the Legal Representatives’ Suits Act,
1855 and the Indin Fatal Accidents Act, 1855) may be examined when the Indian
_ Sucession Act, 1925 is taken up for revision (paragraph 37.50).

34. Article 88 (suit for compensation for infringing copyright or any other
exclusive privilege), which provides a time limit of three years; to be computed
from the date of the infringement, should be revised in two directions.

() In the firse place, the nature of the suit {in the first column of the article)
should be described as a suit “for compensation for infringing copyright
or right to other intellectual property, or any other exclusive privilege,
or for restraining such infringement”, ’

(i) Sceondiy, the period of !imitaﬁnn fthrce  vearsy should be counted not
from the date of the infringement (as at present), but from the date when
the infringement first becomes known to the plaintiff (paragraph 37.64).

35, Article 90 (suit for compensation for injury caused by an injunction
wrongfully obtained) shounld be enlarged so as to cover compensation for injury
caused by an attachment wrongfully obtained (paragraph 37.68). |

Articles 92 t0 96 ; Suits relafing to trusty and trost property

- 36. Articles 94, 95 and 96 (suits 1o sel aside a transfer of property comprised in
a Hindu. Muslim or Buddhist religious or chatitable endowment made by a
manager thereof for a valuable copsideration and suits by such a manager to
recover possession of such property which has been transferred by a previous
manager for valuable consideration) should be extended s as to cover Sikh and
Jain endowments (paragraps 38.8 and 38.11).

239



BITH REPORT OF LAW COMMN, OF \NDIA ON THE LIMITATION ACT, 1963

{Chupier 44~--Summary of Recomnendarions.)
Articles 97 to 112 : Suits relating to miscelianeous matters

37. Articie 98 (suil by a person against whom an order referred to in Order

Presidency Small Cause Courts Act, 1382 has been mads, w establish lhe right
which he claims 1o the property comprised in the order) should, in its fixst
column, be revised so as 0 apply to a suit by a person against whom an order
referred 10 in Order 21, rule 58(5), C.P.C. has been made or an order under
section 28 of the Presidency Smiall Cause Courls Act, 1882 has been made, to
cstabliﬂzhihu tight which lic claims 1o the property compyised in the order, where
such a suit 15 permissible in law. The amendwicst has been recommended in the
light of the altered scheme of the relevant provisions in Order 21, rules 58 to 63
of the Coce of Civil Procedure, 1908 after the umunduient of the Code in 1976
{puragraph 39.11).

38, Aiucle 99 (suit to set aside a sale by a civil or revenuz court or a sale
for arrears of Government revenue or for any demand recuverable as such arrears)
should, in its first column, be revised so as to dewcribe the suil as a suit to set
aside-—

{a) & sale by a civil or revenue couri, including 4 sale of the ccparcenacy

property of a Hinde undivided family goveincd by the Mitakshara law
in execution of a decree obtained against the father, or

(b} a sale for arrears of Government revenue or any demand recoverable
as such arrears. (paragraph 39.18)

39. Article 100 (suit to alter or set aside any decision or order of a civil
court in any proceeding other than a suit for any act or order of an officer of
Governmenc in his official capacity) prescribes a time limit of one year, to be
computed from the date of the final decision or order by the court or the date of
the act or order of the officer, as the case may be. The third column should be
revised, so as to substitute the following as the starting puint:—

“The date of communication of the final decision ot order by the court, or
the date of communication of the act or order of the officer or, where there
has been no such communication, the date on which the plaintiff first had
knowldge of the uct or order of the officer, as (he case may be”. (paragraph
39.23).

40. Article 102 (suit for property which the plaintif had conveyed while
insane) should be revised by increasing the present period of three years to six
years (paragraph 39.30).

4i. Article 110 (suit by a person excluded from a joint family property to
enforce a right to share therein) shouid be in the first column verbally amended
by describing the suit as one by a person, “totally and absolutely excluded™ from
a joint family propgrty, to enforce a right to share therein {(paragraph 39.46).

Articie 113 : Suits for which there is no prescribed period

42. No change is recommended in article 113 (the residuary article relating .
to suits) (Chapter 40).

Articles 114 to 117 : Appeals

43. Article 114 (appeal from an order of acquitta]) should be revised, by
making verbal changes as recommended (paragraph 41.2).

-
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44. Article 115 (appeals under the Code of Criminal Procedure. 1873, from
certain sentences and orders) should be revised, by making verbal changes as
- recommended (paragraph 41.4).

45. Article 116 {(appeals under the Code of Civil Procedure. 1908) provides
for two different periods of Hmitation for civil appeals from decrees and orders.
The period. at present. is—

(a) 90 days for appeal to a High Court; and

(b} 30 days for appeal to any other High Court.

The recommendation made in the Report of the Law Commission in its 3rd
Report (Report on the Limitation Act, 1908) was to reduce the pertod for appeal
to the High Court to 30 davs. The recommendation is re-iterated in the present
Report {paragraph 41.6).

Article 118 (o 136 : Applications in specified cases

46. Article 118 (application for leave to appeal and defend o suit vnder sum-
mary procedure) prescribes a time limit of 10 days. to be compoted from the
date when the summons is served. There is a proposal by the Government of
 Maharashtra for increasing the period to 30 days. connected with a proposal to
simplify the provisions of the Code of Civil Procedure. 1908 relating to sufnmary
procedure (Order 37, CP.C) so as to reduce the various stages of trial under that
procedure. The Commission is of the view that the proposal of the State Gov-
emment may be viewed favourably in principle, and if the working of the amended
procedure in the State of Maharashira (when the amendment materialises) is
found to be successful. a similar amendment can be taken up on an all-Tndia
basis in the Code of Civil Procedure. 1908 and in article 118, Limitation Act. 1963
(paragraph 42.7).

47 Tn the discussion relating to article 119 {certain applications under the
Arbitration Act. 1940). the recommendation made in the 76th Report of the Law
Commission, page 53 (Report on the Arbitration Act. 1940} for amending section
30(b) of that Act, in order tn clarify the scope of the expression “or is otherwise
invalid” has been re-iterated in the present Report (pragraph 42.12)

48, Acrticle 127 prescribes a period of limitation of 60 days for an application
to set aside a sale in execution of a decree. including any such application made
by a judgment debtor. [This is the position after the amendment of the article in
19761. However, in Order 23, rule 92(2), Code of Civil Procedure. 1908, the time
limit for making the requisite deposit for setting aside the sale is 30 davs, thereby
creating a discrepancy with article 127 of the Limitation Act. The discrepancy
between the two sets of provisions shonld be removed by increasing the time limit
in Order 21, rule 92(2) of the Code of Civil Procedure to 60 davs (paragraph 42.35).

49 Article 130 fapplication for tenve to appeal as a pauper. made to various
courts) chould be amended—

(2) by prescribing. in the second column. the same period of Hmitation as is
applicable to the appeal in respect of which the leave is sought, and

(b)Y by substituting. for the word “pauper”, the words “indigent person™
(paragraph 42.43).

241
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50. Acticle 131 (application to a court for revision) at present provides that
the period of limitation (90 days) is to be compuied from the date of the decree,
order or sentence sought to be revised. The recommendation is that the period
should be computed from the date when the applicant for revision had knowledge

. of the decree, order or sentence (paragraph 42.46).

51. Article 132 (application to a High Court for certificate of fitness to appeal
to the Supreme Court under the specified provisions of the Constitution) should,
in its first column, be revised by carrying out certain verbal changes as recom-
mended in the Report— a recommendation made in view of the changed phraseo-
18gy of the relevant constitutional provisions (paragraph 42.49).

52. Article 133 (application to the Supreme Court for special leave to appeal)
should be revised as rccommended, in view of certain anomalies brought out in
regard to cases where the High Court had orally refuscd the grant of a certificate
of fitness on the very date on which the judgemont songht to be appealed from
was propounced by the High Court (paragraph 42.56).

Article 137
Applications for which ne specific period is provided

53. No changes are recommended in article 137 (Chapter 43),
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