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sigth Report of the Commission on the Married Women's Pro-

perty Act, 1874, In the latter half of 1975, the Commission took

up this subject swo motu, because it thought that, in the Inter-

iatlonal Women Year 1973, it would be appropriate to revise this
ct.

¥ .
\
y! I have great pleasure in forwarding hecrewith the Sixty-

As usual, a preliminary study of the relevant material was
made, a draft report prepared and discussed in detail. In con-
sequence, changes were made in the draft report and it was then

) finalised.

You are aware that the present Act, which was passed in
*1874, is based mainly on the earlier English Statute of 1870.
Thereafter, statutory developments in England and elsewhere in
regard to the question of married women’s right to property have
been fairly extensive; as a consequence, the whole concept and
- character of martied women’s right to property has been revolu-
tionised. This revolutionary change is consistent with modern
v juristic thinking on the subject and the changed sociological
notions. This development, which has taken place during the
century after the passing of the Act, the Commission thought,

required a comprehensive revision of the Act.

In order to decide what recommendations the Commission
should make in regard to the changes in the Act, the Commission
- thought it necessary to consider the background of the Act and
itake notice of the historical development of the various rules of
Common Law and Equity relevant to the subject.

The Commission also thought it neécessary to undertake a
study in depth of the comparative material in order to enable the
Commission to consider and decide the various aspects of the
problem pertaining to the formulation of the Commission’s recom-

. mendations on the subject. The recommendations made by the
Commission will speak for themselves; but 1 think it would not be
inappropriate if, in this covering letter, 1 indicate some. of the
broad features of the radical changes we suggest m the Act.

The old common law notion that the wife’s person was, for

« all legal purposes, merged in that of her husband and that, v_vhlle
the marriage lasted, her real estatz and {with certzin exceptions)
her personal properly became her husband’s property, has now
become completely obsolete. That is why we have made s_.m_table
recommendations in that behalf to bring our statutory law in con-

formity with modern juristic principles.
(i)

1—1 LAD{76



{ii} -

The Commission also thought that the separate lability of
the wife should no longer be proprictary only, but should be a per-
sonal liability quite independent of her husband. This, we thought,
should be made clear by legislation, not merely in regard to married
women of the particular community to which this Act applies at
present, but also in regard to married women of other commiunities
as well. That, in brief, is the approach adopted by the Commission
in making its recommendations. ) J

Section 6 of the Act which deals with the policies of %f¢
insurance 18 undoubtedly a provision of considerable sociological
importance and, as at present worded, it presents certain difficul
questions of interpretation. The problems posed by section 6 have,
therefore, beern. dealt with in our Report in a separate Chapter in
order to enable the Commission to set out its views both from the
sociological and juristic points of view.

After the Commission was constitated in September 1971,
it has forwarded to the Government Twenty-two Reports {Nos.
forty-five to sixty-six} including the present one and after the pre-
sent Commission was re-constituted in September 1974, it has for-
warded six Reports including the present one. ‘

Before T conclude, T wonld like to invite your attention to
the request made by me while forwarding the sixty-fifth Report, I
had suggested—and I wish to repeat my suggestion that, after the
present Report is printed, copies of the Report should be circulated
to the relevant academic and professional institutions so that it
may encourage a debate on the questions considered by the Com-
mission and that, in turn, may assist the Government in coming to
its own conclusions on the relevant recommendations made by the
Commission in this Report. T trust you will appreciate my point
and accept my suggestion.

With warm personal regards.

Yours sincerely,
(Sd.1-
(P. B. Gajendragadkar)

The Hon’ble Shri H. R. Gokhale,

Minister of Law, Justice & Company Affairs,
Government of Tndia,

Shastri Bhawan,

NEW DELHI-110 001.
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CHAPIER |
INTRODUCTORY

1. A hundred years ago was passed the Married Women’s Right to Property
Act, 1874, which' sought to free married women from certain anachronistic rules
of the common law which were regarded as applicable to persons of certain com-
munities in India also. This is a short Act, containing only 10 sections, but, as
our Report will show, it raises certain important issues.

A few vears before the Act was passed, section 4 of the Indian Succession
Act, 1865, had established the principle that by marriage the husband does not
‘acquire any rights in the property of the wife. A few years later, legislation re-
cognising what is known as the restraint on anticipation in case of married
women, was ¢nacted in section 10 of the Transfer of Property Act, 1882, These
legislative provisions have, during a century or so of their existence, given rise to

certain problems and difficulties and the Law Commission, in the International.

Women’s Year, 1975 considered it appropriate to take up these provisions for
examination with a view to suggesting such changes as may be necessary for their
improvement.

-

L2, The peed for revision of the Act of 1874 and cognate provisions has arisen
from varicus factors, which may be briefly enumerated:

{a) Change in social notions.

(t) Difficulties felt with reference to application of the beneficial provi-
sions of the Act, particularly section 6.

(c) Scope for drafting improvements for removing certain apparent in-
~ consistencies. -

1.3. While many of the provisions of the Act of 1874 are not applicable to the
majority of Indian women, a very important section—section 6—is so applicable.
That section deals with the effect of certain arrangements that may be made by
the husband for the benefit of his wife or children or both his wife and children,
in relation to policies of life insurance. The sociological importance of these
arrangements is obvious. In making this provision, which is a very beneficial
one, the legislature showed awareness of the financial interests of the wife, and
her dependence on the husband as the provider for the family. The provision is
intended to protect the monetary security offered by such arrangements which, in
a sense, are to be considered as substitutes for the economic security offered by
matrimony. While marriage does not grant to either spouse a right in the pro-
perty of the other spouse, it does create expectations of emotional as well as
economic support from the other spouse. This is particularly so in the case of
the wife. The family is still an economic unit. Section 6, which is vitally con-
cerned with the economic welfare of the wife and children, takes note of this as-
pect, and proceeds to make certain provisions intended to render more cfiective
the arrangements made by the husband in relation to the disposal of moneys to
be received on an insurance of his life.

1.4, While, therefore, a radical change in the -principle of the existing section is
not required, there is an urgent need for amendments which will more effectively
carry out the principle which underlies the provisions of section 6.

The -Act will be referred to in brief as the Act of 1874,
1

Scope of the Re-
part.

Reason for revi-
sion,

Applicability  of
the Act of 1874,

MNeed for amend-
ment of section 6.
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Need for widen-
ing section 7.

Married Women's Property Act, 1874

(Chapter 1 —Introductory—Contd.)

It is in this conlext, that we have considered it proper to examine section
6 at length. It so happens that apart from the practical importance of section &,
it bears examination from the theoretical point of vicw, as it deals with the inter-
esting subject of the mode of assignment of an actionable claim. For historical
reasons, the freedom of assignment of actionable claims was, in common law, be-
set with technica! difficulties throughout its history. Though there was no funda-
mental objection, in the laymind, to such assignments, a sound and uniform doc-
trine of assignments failed to develop in common law, and the kind of assistance
which the law courts could give was “surreptitious and spasmodic™.' Section 6
gives a positive mandate as to the effect of an arrangement.

So long as the family is a going concern, rights in property and rights to
maintenance are of purely academic interest. But the economic aspects of family
law become important when the marriage breaks down during the parties’ life-
time. These aspects also become important on the death of one of the parties,
and, gimitarly, they become important if one spouse becomes insolvent., The de-
velopment of the status of the wife from a -subservient member of the family to
the co-equal head of the family has been substantially achieved ; but a few points
of detail are still in need of reform. In general, rights in property are not greatly
affected by the relationship of husband and wife, but in some respects, the law
requires to be brought up-to-date.

16. Volaire, in his Dictionnaire Philosophique®, asserted, with respect to the
word “woman”: “It is not surprising that in every country man has become
woman’s master, because everything is based upon strength. He usually possesses
great superiority by virtue of his body and even his mind .............oevuer.. Women
are commonly concerned to be sociable and conciliatory. Generally speaking, it
appears that they are made to assuage men’s manmners.”

This notion will today appear as obsolete ; but, in early times, this notion
of woman’s inferiority was reflected in the legal status assigned to her in the

West,

The social changes of the nineteenth century. however, increasingly ob-
liged industrial societies to modify the woman’s position in society in a manmer
that has tended towards ber emancipation. Our law is tending towards treat-
ment of the woman as an individual, not only in the family but also in society

generally.

Jt is hardly necessaty to add that in India, the Constitution guarantees
complete equality of the sexes. In fact, the Constitution® allows the State to
make special provisions for woman. The statutory provisions with which the
Report is concerned also illustrate the trend towards equality of the sexes. But,
as we have already stated* those provisions require to be brought up-to-date.

tions pertaining directly to the existing provisions,
hich we propose to make recommendations with a
view to widening the scope and effect of section 7 of the Act. Our object in
making these recommendations is to provide and clarify statutorily that all married
women in our country, whatever be the religion they profess, are free to sue and
be sued in respect of claims arising under contracts, torts or otherwise. Before

1.7. Apart from the ques
there are two matters on w

1Bailey, “Assignment of debts”, {1932) 48 LQR. 547, -
3yoltaire, Dictionnaire Philosophique.

3Chapter 3, infra.

ipara 1.5, supra.




Married Women's Property Act, 1874
(Chapter 1 ~-Introduciory—Conld.)

we reached this conclusion, we examined the problem in depth and, as the dis-
cussion in the relevant portion of our Report shows’, we carefully considered the
important judicial decisions bearing on the point,

1.7A. We shall now briefly indicate, the background in which the Act of 1874,
and other cognate provisions were enacted. Prior to Janvary 1866, the law
applicable in India, to persons who were not Hindus, Muslims, Budhists, Sikhs
ot Jains, was, in general, the English common law as regards matters concerning
personal status. Hindus, Muslims, Buddhists, Sikhs and Jains wers governed
by their own personal law. The persons to whom the English common law was
thus applicable, for want of their own personal law, included Europeans and
Indian Christians, Jews, Armenians and Parsis,—tc mention some of the most
important communities. Accordingly, the restrictions as repards possession and
alienation of the property of an English woman generally applied to women
belonging to these communities. The position in this respect, as it prevailed be-
fore 1866, could be analysed as under:

(a) As to “real estate”, the husband acquired by marriage an interest in
the property of the wife, and, during marriage, the wife could not
alienate the property without the consent of her husband. In the
event of her death leaving children, the husband became a temant by
curtscy, subject to certain limitations®.- In fact, it is understood® that
in the conveyances by Parsi married women, executed prior to January
1866,—that is, prior to the enactment of section 4 of the Indian Suc-
cession Act, 1865-—th: husband was made a party for the purpose of
giving his consent to the alienation. This was because, by a statutory
provision' it was provided that a married woman was empowered to
dispose of her estate by deed ackuowledged with her husband's con-
currence ; and it was also provided that no desed wonld be valid un-
less her husband concurred therein or in case of disability of the huos-
band unless the deed was acknowledged before the judge of the
Supreme Court. '

(t) As regards moveable property belonging to the wife, the husband ac-
quired, by marriage, a vested interest in moveable property in posses-
‘sion of the wife, and also acquired the right to reduoce into possessicn
the wife’s outstanding personal choses in action.

1.8, These disabilities of the wife were abolished by the enactt‘hcnt of section
4 of the Indian Succession Act, 1863, —later replaced® by section 20 of the Indian
Succession Act, 1925.

As regards Hindus, Muslims and other communities mentioned above, it
was not considered appropriate to deal with the matter by legislation, because
they were governed by their personal law. For this reason; section 2 of the
Married Women’s Property Act, 1874, excluded those communities from the ope-
ration of section 4 of the Indian Succession Act, T865. This exclusion has been
re-enacted in secliop 20(2)(6) of the Indian Succession Act, 1925. Consequently,
section 393 (9th Schedule) of the Indian Succession Act, 1925, has repealed sec-
tion 2 of the Married Women’s Property Act, 1874.

IChapter, 9, infra.

Paruck, Indian Succession Act (1966), page .33,

Paruck, Indian Succession Act {1966), page 33.

1Section 1 of the Act 31 of 1854 (The Conveyance of Land Ack, 1854), repealed by the
Repealing and Amending Act, 45 of 1952.

Pama 5.2, frifra ’
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Married Women's Property Act, 1874
{Chapter 1. —Introductory—Contd.)

1.9. In the statement of Objects and Reasons,' annexed to the Bill which led
to the Married Women's Property Act, 1874, the object was thus stated—

“The Indian Succession Act (X of 1865) section four. declares that mo
person shall by marriage acquire any interest in the property of the person
whom he or she married. This section, however, does not apply to mar-
riages contracted before the lst January, 1866, and, in the case of persons
married after that day, the Aci does not protect the husband from liability
from the debts of his wife contracted before marriage, nor does it ex-
pressly provide for the enforcement of claims by or against such wives.

“The objects of the present Bilt are, fitst, to extend the protection afforded
to wives by section four of the Succession Act (so far as regards future
wages and earnings and policies of insurance) to women married before
Ist January, 1866 ; secondly, to declare that a married womnan may sue in
her own name for any property which by force of the Succession Act, or
the proposed Act, is her separate property: thirdly, to relieve the hus-
band of a wife married after the 31st December, 1865, from her ante-
nuptial debts ; and, lastly, to declare that any person entering into a con-
tract with a wife (otherwise than as her husband’s agent), shall be entitled

~to sue her, and, to the extent of her separate property, to recover against
her whatever he might have recovered had she been unmarried.”

1.16. We shall, in this con~ 'ction, very briefly refer to the development in
England ?

{a) In England, the progressive emancipation of the married woman from
the restrictions imposed by the Common Law upon her capacity te hold and to
deal with real and personal property was, until the second part of the ninetecenth
century, almost exclusively the result of equitable intervention. At common law,
a wife’s chattels became the absolute property of the husband, He possessed
also the power to reduce her choses in action into possession ; whilst, upon the
bitth of issue, he enjoyed the seisin for life »f such present estates of inheritance
as his wife might have possessed, as a “fenart by the curtsey™.

(b) From the reign of Elizabeth onwards®, however, the Court of Chan-
cery steadily evolved the doctrine of the separate estate of the married woman,
although it does not seem that this doctrine was applied to real property before
the Restoration. In pursuance of this doctrine, the Court of Chancery estab-
lished that wherever property was given to trusfees for the separate use of a mar-
ried women, she could hold and dispose of it in Equitv [ree from her husband’s
interference ; and such property was protected effcctuall~ against the husband’s
debts and other obligations. Eventually, it was decided ¢at wherever the dener
had expressed a plain intention that the property was for the separate use of the
marriegd woman, this should be effective, whether trustees had been appointed or
not, the trust being, in the last resori, imposed on the husband himself.

Ii should be noted that it was not unﬁl the Legislature had accorded to a
married woman financial independence from her husband that it was finally estab-
lished that she had a similar right to her personal liberty.

1Gazette of Tndia, 1873, Part V, page 457,

For detailed discussion, see Chapler 2, infra. )
Sanky v. Golding, (1579), Cary 86 Gorge v. Chansey (16391, 1 Rep. Ch, 125; Darey
L Cﬁu{;e. 3(11663) 1 Cas, in Ch. 21; Cotten v. Coton, (16903 2. V. 28 290, .



Married Women's Properiy Act, 1874
{Chapter 1. —Introductory—Conid.)

In R. v. Jackson,’ the wife applied for a writ of habeas corpus-against the
husband, and it was held that it was no defence that the husband, was merely
confining her 1o exercise a right of consortinm. It was then that the concept
that the wife is a chattel, came to an end.

{c) As a further devclopment of the doctrine of separate property, Lord

Thurlow, at the end of the eighteenth century, evelved the “restraint on anticipa-
tion” clause, the object of which was to protect the wife againsi the solicitations
of her husband (or her natural inclination) to surrender her beneficial enjoyment
of the propsrty to him. Such a clause made either the capital or the income of
property (or both) incapable of alicnation or amticipation so long as she was sub-

ject to coverture, and the effectiveness of the clause was finally established before.

Lord Eldon in Jackson v. Hobhouse.?

(d) Ninecteenth century stafutes, whose purpose was carried a stage fur-
ther in the property legislation of 1923, have now permitted the enjoyment of
full proprietary rights by a married woman at law, and have therefore greatly
minimised the importance of a very characteristic product of Equity, which only
became possible through the evolution of the modern law of trusts.

(¢) Under modern social conditions, however, the necessity for protecting
a married woman against the designs of her husband has practically disappeared
and, in spite of statutory provisions for lifting the restraint on anticipation on
various occasions, it nevertheless remained a serious obstacle to the enforcement
of the claims of the married woman's creditors. The Law Reform (Married
Woman and Tort-feasers) Act, 1935, therefore abolished the “separate property”
of a married woman, puiting her in the position of a feme sole, and virtually
prohibited the imposition of restraints on anticipation in the future.

() By the Married Women (Restraint upon Anticipation) Act, 1949, all
existing restraints were abolished. Section 1(1) of that Act provides that “no
restriction upon anticipation or alienation attached, or purported to be attached,
to the enjoyment of any property by a woman could not have been aftached to
the enjoyment of that propetty by a man shall be of any effect after the passing

of this Act.”

1.11. The present position in England, therefore, is that on marriage each spouse '

continues to own separately the property that belonged to him or her before
marriage. Property acquired by one or the other during marriage remains the
property of the acquiring spouse. In short, marriage creates no property rights,
nor does it create any disability in respect of property.

1.12. Io India, the Act of 1874, and the provisions of section 4 of the indian
Succession Act, 1865, were in the true sense, fundamental reforms in the 19th
century in respect of married woman’s right to property. - The legal device em-
ployed was, no doubt, based on an equitable concept, namely, the doctrine of
the wife’s “separate properly”. But it served its purpose. The Act of 1874,
however, did not abolish the doctrine of restraint on anticipation. In fact, be-
cause of the provisions of section 10 of the Transfer of Property Act, 1882, it
is still possible to cerfain communitics, in such a way as to prevent her from
dealing with it, while similar restrictions cannot be imposed on 2 married man.
A total restraint on alienation cannot be attached in respect of property trans-
ferred to a married man, but it can be attached in the case of property trans-
ferred to a married woman of the specified community.

This, in brief, is the background of the Act,

R, v. Jackson, (18913 1 Q.B. 671 (Court of Appeal).
2fackson v, Hobhouse, (1817) 2 Mer, 483.
2—1 TLADY74
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Muarried Women's Property Act, 1374

CHAPTER 2
HISTORY OF ENGLISH LAW ON THE SUBIJECT

21. in this Chapter, we propose to deal in brief with ihe evolution of the
English law on the subject. This has more than academic interest, because
many of the provisions of the Act of 1874 would be better understood if the back-
ground in which it was passed is kept in mind ; it is not disputed that that back-
ground was mainly the English non-statutory law.t

2.2. The principal doctrine of the common law concerning the property® of
marricd persons was that while marriage did not deprive a woman of any pro-
perty which she alrcady had, or affect her right to acquire property as such, it
gave the husband certain valuable righls, which had important consequences.
This position was gradually modified by legislation,—legislation which was mostly
enacied under the title of “Married Women's Property Act” or under a title sub-
stantially similar thereto.

2.3, So far as legislation relating to property’ of married women js concerned, ’
the major Acts in England were of 18357, [870, 1882, 1935 and 1949. Section
25 of the Matrimonial Causes Act, 1857, provided that so long as a judicial sepa-
ration was in force, the wife was to be deemed to be a feme sole with respect to
any property which she should acquire. Secondly, section 21 of that Act pro-
vided that if a wife were deserted, she might obtain a protection order, which
would have the elfect of protecting from seizure by the husband and the husband’s
creditars, any propetly and earnings to which she became entitled after the
desertion, and of vesting them in her as if she were a feme sole, These two pro-
visions modify the common law rule to which we have referred.!

The Married Women's Property Act, 1870, created a further exception
to the common law rule, by providing that in certain cases specified in the Act,
properly acquired by the wife should be deemed to be held for her separate
use. Ainongst the important cases of property so specified were her earnings,
deposits in savings banks, stocks and shares, and, in very limited circumstances,
property devolving upon her on intestacy. This Act was repealed by the Married
Women's Property- Act, 1882, which is considered below.

2.4. The Married Women’s Property Act, 1882, provided® (a) that any woman
marrying after 1882 should be entitled to retain all property owned by her at

the time of the marriage as her separate property, and that, (b) whenever she was
married, any property acquired by a married woman after 1882 should be held
by her in the same way® It also enacted that “A married woman shall ............
be capable of acquiring, holding, and disposing by will or otherwise, of any real
ot persomal property as her separate property, in the same manner as if she were
a feme sole, without the intervention of any trustee ™

Tt furiher provided that the law relating to restraint wpon anticipation
should remain unaffected?

Para 1.9 to 1.12, sipra.

25 para 2.10, infra, for a detailed discussion.

IFer some of these Act, see Appendices 3 to 5.

Para 2.2, supra.

"Appendix 2.

®Sections 2 and 5. _

"Section 1(1). : NN
8Section 2.



Muarried Womer's Property Act, 1874
(Chapter 2.—History of English Law on the Subject—contd.)

It now became impossible for a married man to acquire any further
interest in his wife’s property *jure mariti” by operation of law.'

Other provisions of the Act of 1882 need not be considered at this place.
Important amongst them are—the spouses’ liability in contract, tort and criminal
law, claims in bankrupicy, policizs of insurance in favour of a spouse or children
and disputes over property arising belween spouses.’

2.5. The Law Reform (Marded Women and Tortfeasors) Act, 1935, is the
next Act of imporlance. By 1935 almost all married women’s property was
owned by them as their separale property. To speak of “separale property”
was, therefore, becoming something of an anomaly, since married women in al-
most all cases had the same capacity to hold and dispose of it as a man or a
feme sole. Because of this position, the Legislature, in the Law Reform (Married
women and Tortfeasors) Act, 1935, abolished the concept of the separate estate,
and gave to the wife the same rights and powers as were already possessed by
other adults of full capacity. The material provision® was as follows:

e A married woman shall be capable of acquiring, holding, and
disposing of, any property ............ in all respects as if she were a feme
sole.”

IUTOT All property which—

(a) immediately before the passing of this Act was the separaie property
of a married woman or held for her separate use in equity ; or

“(b) belongs at the time of her marriage t0 a woman married after the
passing of this Act; or

() after the passing of this Act is acquired by or devolves upon a mar-
ried woman,

shall belong to her in all respects as if she were a feme sofe and may be
disposed of accordingly.” .

The Act did not touch any existing restraint on anticipation.* But it
sounded the death knell of the latter, for it rendered void any attempted imposi-
tion of a restraint on anticipation in any instrument executed after 1935 and in
the will of any person dying afler 1945, even though the will was executed be-

fore 1936.°

2.6. The Married Women's (Restraint upon Anticipation) Act, 1949, totally
abolished® the walidity of restraints on anticipation. In 1882, it was appar-
ently pecessary to protect a married woman’s property, but the restraint could
go longer be justified in the middle of the present century, when it served mo
useful purpose but merely acted as an undue fetter on the wife’s power of

alienation.

But a married woman still could not be made bankmupt unless she came within the
express provisions of section 1(5) by carrying on a trade separately from her husband,

28ee para 2.7 to 2.10, infra.

3gections 1(a) and 2{1} of the Act of 1935, (Appendix 4).
#Section 2(1). (Appendix 4).

SSections 2(2), 3 and Appendix 4.

SAppendix 5.

Act of 1935—Pro-
visions as to pro-
perty

Restraint on anti-
cipation.



Contracls.

Statutory  provi-
sion as to con-
tracts—Acts of
1857, 1870 and
16874.

Act of 1882-—pro-
vision as 0 con-
tracts.

Act of 1935—pro-
vigion as to con-
tracts.

Married Women's Property Act, 1874
(Chapter 2—History of English Law on the Subject—contd.)

2.7. We have so far discussed property rights in general. As regards con-
lracts, at common law,' a married woman possessed no contractual capacily
whaiever, and could not, therslore, make a binding agreement either with her
busband or with any oth:r person. This general rule was subject to certain
exceptions, which are not important now. Further, the marriage automatically
vesied m the husband the benefit of all contracts already made by the wife, and
during marriage both spouses wers liable to be sued on them, At equity, a
wife could bind separate property effectively on contract—that is, upto the extent
of the property ; but she could not render herself personally liable!

2.8. On the principle of the common law relating to contracts mentioned
above,’ the first statutory inroad in England was made by the Matrimonial
Clauses Act, 1857, szction 26, which provided that so long as a decree of judi-
cial separation was in force, a married woman could be considered as a feme
sofe for various purposes, ingluding the making and enforcement of contracts.
The Married Women’s Property Act, 1870 enacted (by sections 1 to 11), that
a married woman’s wages and carnings should be regarded as her separate pro-
perty, and gave her a power to maintain an action to recover them in her own
name (by section 12). The Act of 1870 also abolished the common law rule
that 2 husband should be liable for his wife’s pre-marriage contracts; but this
led to certain anomaliss.

Subsequently, by the Married Women's property Act, (1870), Amendment
Act, 1874, this part of the Act of 1870 was replaced by a provision limiting the
husband’s liability for his wife’s pre-marriage contracts to the extent of the value
of the wife’s property which vested in the husband by virtue of the marriage
under the law as it then stood.

2.8A. The Married Women’s Property Act, 1882, made certain important pro-
visions regarding a married women’s separate property, which have already been
mentioned.* That Act (as amended by the Married Women's Property Act,

'1892), also gave the married woman full contractual capacity, but even these

Acts did not make her personally liable. Lastly, the Act of 1882, in section 14,
enacted that a husband should be liable for his wife’s antenuptial debts and con-
tracts only to the extent of property belonging to her which he acquired or to
which be became entitled. This was a retention of the principle of the English -
Act® of 1874.

29, The major reform in the field of contracts was made by the Law Reform
(Married Women and Tortfeasors) Act, 1935, Section 1| of the Act provided®
that a married woman shall be capable of rendering herself liable and being
rendered liakde in respect of any contract, debt or cbligation and of suing and
being sued for contract, and also that she shali be subject to the law of bank-
ruptcy and to the enforcement of judgment and orders, in all respects as if she
were a feme sole. This Act also abolished the concept of separate estate, and
enabled a married woman to hold her property in all respects as if she were a
feme sole. Finally, the Act abolished the liability of the husband for contracts
of the wife eatered into before marriage—the reason being that the husband does
not, by marriage, acquire any property of the wife with which he could meet
her debts.

i8ee also para 2.1, infra.

2Pollock, Contracts (2(th Ed.), pages 557-561.
Para 2.7, supra.

‘Para 2.4, supra.

*Para 2.8, supra.

fAct of 1935 (Appendix 4).
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210, The position emerging [tom these slalules may be contrasied  with the
commopn law. The position at common law was well summarised by a writer
in the Harvard Law Review!, in these words: —

“At common law a woman’s capacity to hold or receive titic (o property
was not destroyed by marriage, but marriage had important conscguences.
It gave a maa a right to use aad enjoy whalever property his wife owned
at the time of marriage or acquired during coveriure. A husband acquir-
ed a right to possess his wife’s real estate and to enjoy the rents and pro-
fits thereof, but th: fes remained in the wife. His interest was—described
as an estate for joint lives, since coverture normally could be terminated
only by the death of cne of the parties, but more accurately it was-an
estate for the duratiop of coverture. If he predeceased his wife, the fec
was in her; if she predeceased her husband, the fee went to her heirs,
subject to a lile estale in the husband by the curtesy if issue had been born
alive. The husband had a right to use his wife’s cheses in action, and to
this end to reduce them to possession, afier which they became chailels
personal. In wview of the perishable nature of chattels, and the common
law demial of estates therein, his right to use these involved such com-
picte dominion as to amount to ownership, and consequently marriage
was said to give him the legal title by operation of law.™

“A married womap had no capacity to contract for herself, and her exe-
cutory undertakings were void, but she had capacity to act as agent for
others, including her husband. She had no capacity to convey her fee
to real propecty, ¢xcept in England by fine and recovery, and in the United
States by joining with her husband in the conveyance. Consequently,
busband and wife were under equal disability and lack of capacity to con-
tract withh or coavey to the other,®™

“The husband was entitled to his wife’s services and earnings whether
. performed in the home or elsewhere, for himself or anmother*; and the
husband was under a duty to support’. A marricd woman had no capa-
city to sue or be sued aloene in her own name, but whenever she had a
substantive capacitv, or was substantively the holder of a right, or sub-
ject to a duly, suit must be brought in the name of hosband and wife,
and judgment was enforced in favour of the husband or against both
husband and wife. In the case of torts committed against a married
woman, her legal personality was substantively recognpized, and in so far
ag the torticus act caused injurv to a legally recognized interest of the
woman herself, it was a chose in action of the woman’s, and if the hus-
band predeceased the wife before having reduced her chose, it remained
to the wife ;* but, insofar as the injury was to the husband alone, either

William Mecurdy, “Torts between persons in domestic relation” {(929-1930) 43 Hary.
L. Rev. 1033, 1031, 1033,

2As to property at common law, see Moowdy, Caces on persons mnd domestic relations
{1927) 507-19, and cases therein cited, .

Ap to post-nuptial contracts, conveyances, and transfers at common law, see Mecurdy,
cases on Persons and Domestic Relations st 520-36, and cases therein coflected.

Prat v, Taylor, Cra, Eliz. 51 {1587); Broshford v, Buckinghaom, Cro. Iac. 77 (1606);
Buckley v, Collier, 1 Salk, 114 {17}1); see Warren, ‘Husband’s Right to Wife's Services’
(1925 38 Harv. L. Rev. 321, 622 :

. tedfsee Mccurdy, Cases on Persons and Domestic Relations at 709-35, and cases therein
ci
i .:.:ﬁccurdy, cases on Persons and Domestic Relations at 770-81, 794-818, and cases there-
cited.
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by depriving him of some interest, such as szrvices and eamings, or by
increasing the burden of his duties, such as support, it was a chese in
action of the husband’s. And the converse is likewise true. A married
woman substantively had capacity to commit most forts, but her liability
was in a sense suspended during coverlure, and the husband subjected.
If she committed a tort during marriage, or conmitted a toft or contracted
a debt before marriage, although thes duty was substantively hers, suit
must be brought against husband and wife, and judgment could be en-
forced against property of either ; but if the husband predeceased the wife
before judgment, the aclion remained against the wife alome! If the wife
should predecease the husband before judgment, a question of survival
of causes of action would arise.” '

CHAPTER 3
WOMEN’S POSITION IN INDIA—BRIEF HISTORICAL REVIEW
1. INTRODUCTORY

3.1. In the preceding Chapter, we have traced the history of, the English law
as 1o the property rights of matried women. A brief historical survey of the
position of women in India would be useful at this stage.

32. The estimation in which woman is held, the status occupied by her in
society and the treatment accorded to her, have been justly regarded as an index
of the dsgree of civilization and culture attained ‘in apy country. Our moral
ideals regarding women have been too often conceived in a DAITOW sense—as
concerned with sexual morality and the obligations of chastity and marital
fidelity.®

But such an approach would give a very incomplete picture of the atti-
tude of society in its totality. The ideals of a society as fo womanhood include
not merely the relation of husband and wife or mother and children, or the other
intimate relationships of family life, but also the notions we form about her
capacity, her character, her claim to equality, independence and freedom for
development, her rights to personal liberty, to the ownership and control of pro-
perty, to the choice of her vocation and other rights as well as duties as a member

of society.?

3,3,  Keeping this in mind, we propose 10 make a brief historical survey of the
position of women in India in general, with special reference to, their legal rights
regarding property. We would like to preface the survey with two general obser-
vations regarding ihe legal righls of women. First, these rights have been fluctuat-
ing during various historical periods for reasons which we need not go inte.
Secondly, these legal rights seem to have been recognised earlier in India than

clsewhere.

IMccurdy, Cases on Persons and Domestic Relations at 677-708, and cases therein

cited,
*p 8 Sivaswami Iver, Evolution of Hindu Moral Ideals (Kamla Lectures, Caleuita

University), (1935), page 54.
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3.4.  As to ihe first aspeci—fluctuations in legal rights—tihe participation of
women in heritable property” may be taken as an instance.

In the Hindu system, Bhattacharya® {races two antagonist  principles,—
one excluding women generally {rom inheritance, and the other giving them par-
tial right. But he adds that calousy and aotagonism are equelly  discernible.
Bhattacharya® further slates, that, in general, exclusion is the primitive type, while
admission to partial rights is modera . but he points out that the law is not
continuously progressive in every case.

Thus, for example, though the law of property promulgated in the Daya-
bhaga is of later growth than the Mitakshara systern, vet the Mitakshara’ is in
advance of the Dayvabhaga' as regards the rights of the daughter in the father’s
property where there are somns existing.

344, Sceondly, we would liks to point out that the right of a woman to hald
separate propertv of her own was recognised in the Hindu law, long before it was
admitted in thz Furopean countrigs.t

Thus, presents given to a woman at her marriage by her own relations

or her husband, and what she received after marriage from her husband and his

family belongad to her, though the husband had certain claims thereto. Property
received by a maiden in the shape of ornaments or other presents from her own
family or from her affanced bridegroom was regarded as her own  property.
Women had considerable tight of disposal of property much earlier than else-
where.

All these features indicate a comparatively liberal attitude in regard to
property rights.

385, With the position as it prevailed in Imdia, we may contrast the position
i. Rome. In Reme®. a marriage with corvenfip in mnus, which was the regular
form of marriage in zarly fimes, gave the husband 2 right to zll the property
which the wife had when she married, and entitled the husband to all she might
acquire afterwards whether by gift or by her own labour. Later on, no doubt.
the marriage without manus became the ordipary Roman marriage, and the
position improved. But the point to be noted is that the recognition of women’s
rights topk place much earlier” in India than elsewhere.

II. POSITION OF HINDU WOMEN—THE MAIN CHRONOLGGICAL
DIVISIONS

36. The fluctuations in womern's rights, and the comparatively early recog-
nition of their status, will be evident from the historical survey which follows.
We propose to divide our histarical survey of the position of women in India
into the following divisions:

(I) The period from c. 4000 B.C. to 1500 B.C.—broadly corresponding
to the age of the Vedas?

1Sce also para 3.28, infra.

tBhatiacharya, feint Hinds Family, (T.LL. 1834, 1885), pages 6364

fitakshara, Chapter 1, section 7, raregraphs 11 & 14,

iDavabhaga, Chapter 3, section 2, paragraths 36 & 37

P, S, Sivaswami Iver, Evolution of Hindu Moral Ideals (Kamla Lectores, Unbversity
of Calcutta), (1935, p. 50,

SBanerji, Marriage and Stridhana (1523} page 394,

TPara 3.4, sepre.

2Ag to the nge of the Rip Weda, See Kane, History of Hindu Dharmasastras, Vel. 2,
Part 1, pags xi.

i1

Heritable pro-
perty,

Right of Hindo
Woman recognised
along before its
admission elsa-
whers,

Position In - Rome
—Marriage  with
ILanUs,

Historical survey.



First period—
{4000 B.C, to 1500
B.C.).

Marriage.

Married Women's Property Act, 1874
(Chapter 3.—Woman's Position in Indie—Bricf Historical Review.)

{2y The period from o 1500 B.C. to 500 B.C.—broadly corresponding to
the age of the later Samhitas,! Brahmanas and Upanishads.

(3) The period from & 300 B.C. to 500 A.D.—broadly corresponding to
the age of the Dharmasutras, Epics and carly Smritis.

(4) The period from ¢. 560 A D. {o ¢. 1800 ATr—broadly, corresponding
to the age of the later Smritis, Commentators and Digests.

(5) The period from 1801 AD. to 1955 A.D. (which may be conveniently
called the British period).

(6] The period {rom 1956 A.D,

III. THE VEDIC PERIOCD

37, By common consent, the first period is a glorious chapter in the social
history of India. The Vedas themselves are rich in their description of natural
phenomena, in their inspiring invocations of the deities belonging to the pan-
theon as conceived by the Aryans, and in the fuil-blooded images of all that gave
them delight or captured their fancy. In the expression of man’s sense of awe
and thrill at the beautiful, the wondrous and the magnificent, they have never
been surpassed, and rarely been equalled. This deep interest in nature, and this
capacity for soul-stirring delineations of all that they perceived or imagined,
bespeak a healthy socicty. ’

Society in that age was predominantly agricultural, but not necessarily
primitive. Women cnjoyed equal status with men® The “initiation” ceremony
{(“Upanayana”—literally, taking near the teacher’s house), was performed for
girls as well as for boys. Women studied the Vedas, and even composed Vedic
hymns? In public life, they- participated freely. Monogamy was the general
rule, and the wife of-a householder had an honourable place. There were certain
disabilities regarding the proprietary rights of women, but this was primarily due
to the fact that the Aryans were just settling down, and were not sure that women
could defend their property agaiost hostile races.*

The position of women in Tndia in the Vedic age was far from being analo-
gous to what it usually was in early uncivilized societies.

3.7A. The Rig Veda;5 clearly shows that the Aryan bride was an adult.

The ideal marriage of the Vedic period was a religious sacrament, which
‘made the couple joint owners of the household—which is evident from the ety-
mological meaning of the Vedic word “Dampati”**a. The old tradition that the
wife was the property of the husband had not yet completely died down; the
famous hymn about gambling in the Rig Veda® shows that sometimes confirmed
pamblers would take away their wives to their opponents. But the advice given
to the gambler in this hymn, shows that social conscience had already begun to

disapprove of this practice.

1As to .the Second, Third and Fourth periods, see Altekar, Position of Women in Hindu
Civilization (1956), page 336,
2Altekar, Position of Women in Hindu Civilization, (1236), page 409 and papes 335-
339.
Para 3.9, infra. .
sAltekar, Position of Women in Hindu Civilization, (1956}, page 409,
fRig Veda, X.85.42.46,
8.6a, FreT,

ta Altekar, Position of Women in Hindu Civilization, Chapter on married life.
"Rig Veda, X.38,
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These are the verses! relevant to gamblers:

“10. The deserted ‘wife of the gamester is afflicied: the mother {grieves)
for the son wandering wherever he likes ; involved in debt, even in fear,
anxious for wealth, (the gambler) goes forth by night to the dwellings of
others (to plunder).”.

“11. The gamsster, having observed the happy wife and well-ordersd
home of others, suffers regret: yet in the forenoon he puts to the tawny
" steeds, and at night the sinner lies down by the fire.”

The position of women, then, was satisfactory. Ocdinarily, gitls were,
no doubt, less welcome them boys, [or gconomic reasons,

But, there were also some parents in society who would perform special
religious rituals for geiting Jearned and capable daughters. This is evident from
the text of one of the Upanishads?® Girls were cduecated like boys and had
to pass through a period of Brahmacharya. The marriage of girls used to take
place at fairly advanced age, the normal age being 16 or 17 vears.

38. Wo read of women being conceded the highest intellectual honours® in the
ancicnt past, particularly dsring the Vedic period. For example, three classes
of hymns have besn altributed to women in the Rig Veda and the Upanishads.*
Certain hymns belong cutirely to female “Rishis”, certain hymns are partly
chanted by them, and about a l[ew hymns, there is some uncertainty. In the
first group, we can certainly’ include Vishvavara and Apala’ To the second
group belong Lopamudra and Shashiyasi—to mention only two examples. In
the third group—to take cne example—falls the hymn of Ghosha, a leper maiden,
who is believed to have been cured of ihe discase by the divine physicians and
composed hymas in their houour.’-¥ :

In another Vedic hymn, Vak (Speech personified} is described as a
“Queen of Gods” She is said to be the daughter of the sage Ambhrina. Vak
is the “word”, the first creation and representative of the spirit, and the means
of communication between men and Gods.”

She describes one of her qualities in these inspiring words'®—

“3 1 am the Queen, the galherer-up of treasures, most lhoughtlul, first of

those who merit worship.
Thus Gods have established me in many places with many homes to enter
and abide in.

Rig Veda, X. 3.5, Verses 10-11, H, H. Wilson (Ed), Rig Veda (1928), Vol, 4, page

7.

?Brih. Up, VL 4, 27.

EAltckar, Position of Woman in Hindu Civilization, Chapter on Chi]dhocd and edu-
cation.

iPadmini Sen-Gupla, The Siory of Women of India {1374), page 42,

Whakuntala Rao Sastrl, Women in the Vedic Age, pages 23, 26

fRig Veda V, 28, and VII, 91,

Rig Veda, Bock VI, Hymn 30. )

ERig Vedz 1. 179, 1 and 2, and Rig Veoda ¥, 62, 53

Rig Veda, ¥V, 39, X, Hymns 39-40.

WEer an exhaustive list see R. K. Mopkarji, Ancient Indian Education (Macmillan

19511, page 51,

LRjg Veda, Book VIII, Hymn 83, Werse 10 ; Raiph Griffith, Hymos of the Veda (Chow-
khamba Sanskrit Studies Series No. XNXXV) (1963 Vaol. 1L p 251,

BRgph Griffith, Hymns of the Veda (Chowkbamba Sanskrit Studies Series, No. XKEKWw),
(1963, Vol. 1L, p. 571, footnate.

BRig Veda, Book ¥X. Hymn 125, Verses 3 and 4; Ralph Griffith. Hymns of the Rig-
Veda (Chawkhamba Sanskrit Studies Series, No. XXXV), (1963, Vol. LI, page ¥71.

3—1 LADHTS
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4. Through me alone all eat the food that feeds them,—each man who
sees, breathes, hears the word outspoken.

They know it, but yet they dwell beside me. Hear, one and all, the fruth
ag I declare it.”

3.8A. From one of the inscriptions in the Bharhut sculptures (2nd century
B.C))! it would appear that some of the pupils of an ascetic were rishis.?

IV. THE POST-VEDIC PERIOD

Second pericd— 39, The second period shows no radical deterioration in the position of
(1500 BC. to 500 women. Down to about 500 B.C., the custom of Sati and Child Marriage did -

L not exist to embitter the lot of the woman. She was properly educated, and
given the same religious privileges as man. She could have a voice in the settle-
ment of her marriage, and occupy an honoured position in the household. She
could move freely in family and society, and take an intelligent part in public
affairs. Tt was possible for her to take to a career, if urged by an inclination or
a necessity? In fact, there is contemporary evidence of the carcers pursued by

women, to which we shall refer iater.* ‘

Women of higher castes were indispensable partners of their husbands in
the vajna® Women could hold property, and widows could remarry. The age
of the Upanishads produced phi]osp_phers like Gargi who challenged the invincible
Yajnavalkya in debate, and Maitreyi who spurned .wealth because it would not
give her immortal light (amrta).*

310, The Upanishads, it may be noted, present the highest point reached in
Indian metaphysics. Although differently worded, the principal  strands of-
thought, in their cssence, remain the same in all these works. They voice the
inner visualisation of the ever—existent unity between the universal principle and
the phenomena, even though the embarrassing multitude of all individual experi-
ence may dim the vision of that unity.

One of the noblest prayers in the literature of the world occurs in one
of the Upanishads—the prayer which implores the universal spirit to take one
from darkness to light! from untruth to truth, and from mortality to immortality.

Great questions are raised in these debates, and the answers given are +
simple:  Yet, the dialogue never loses ifs sublime quality.

We are referring to this aspect fo show that a married woman not pos-
sessing an extraordinary intellectual capacity—or, for that matter, any person of
ordinary intellectual status—could not have participated in the discussions.

Social status. 3.11. to 3.13. No doubt, some deterioration in the social stafus.of women did
take place in the second period. But, stfll, the position of Indian women com-
pared fayourably with women in other countries. In fact, while, in the first

1R. K. Mukerjes, Ancient Indian Education, (Macmillan 1951}, plate No. 1, facing
page 68 (Hermitages in Bharhut sculptures).

*Caunningham’s view, referred to by R. K. Mukherjee. . .
3Altekar, Position of Women in Hindu Civilization {]_956), page 343,

‘See para 3.11, infra.
bGazeteer of India (1973), Vol. 2, page 147.
tBrihad 1, 328.
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period, women had certain disabilities regarding property, in the second period
the position improved in this regard, at least as regards marriage gifts of movable

property.!

V. THE AGE OF THE DHARMA SUTRAS, EPICS, ETC.

3.4, In the third period, which was the age of the Dharmasutras, the Epics
and the early Smritis, the position of women deteriorated to some extent. This

is afttributed by Altekar® to the practice of inter-marriage with the local (non-
Aryan) races. He says—

“The introduction of the non-Aryan wife into the Aryan household is the
key to the geferal deterioration of the position of “women that gradually
imperceptibility started at about 1000 B.C. and became gquite marked in
about 100 years. This was because of the fact that the non-Aryan wife,

with her ignorance of the Sanskrit tanguage and Hindu religion, obviously -

did not enjoy the same privilege in religion as the Aryan wife. Evidently,
the whole class of women was declared ineligible for study and religious
duties.”

2t

It was during this period that marriage was substituted for “initiation™,
in the case of girls. ' ’

. 3.15. But, even during this period, one comes across sayings not impliying the
subordination of women and poinling to 2 more enlightened opinion* In the
Mahabharata, for example, a unique place is assigned to Saraswati, who is des-
cribed as “Mother of the Vedas™.* :

316. In fact, the sitvation in India seems to have been better than what it was
elsewhere. It may be noted that the Roman law regarded the wife as the
“daughter” of her husband, as far as her juridical status was concerned ; for a
long time the wife could mot sign a will, make a contract or become a witness’
ander Roman law.

This ‘properfy’ in women, sons and slaves is said to have been familiar
to the ancient Greeks and Romans.

“Community” of wives was known to the Greeks®.

3.17. In India, the deterioration in the position of women is perceptible in the
Gupta age (320-540 A.D>.). The Svayamvara (choice of the groom by the bride
after a contest of valour) and the Gandharva form of marriage, fell into compa-
rative disuse during this period. The re-marriage of widows was coming info a

disfavour, though not absolutely forbidden. In general, there was a decline in.

the social status of women.

1Radha Kumud Mookerji, “Women in Ancient India” in Baig (Ed), Women of India

{1958}, pages 1, 6. ‘
apltekar, Position of Women in Hindn Civilization (1956), Chapter on Retrospect and

Prospect (Chap. 12}

spor “Initiation”, see Para 3.7, supra.

sCambridge History of India, Vol. 1, page 261

tMahabharata, Shant Parva, 12.920.

sAltekar, Position of Women in Hindu Civilization, (1956), page 331.

7plutarch’s Lives (45 AD.—1253 AD)»Lycorgus (Ward Lock), page 36, Catg _ the
Younger, pages 538, 338, contra, Aristotle, Politics, 11, Ch. 2; Hist, Animals, IX-i, all re-
ferred to by Gour, Hindu Code {1938), page 8, para 17

fHerodotus IV 104 ; Plato’s Republic (Conford Ed), page 152, foot-noie, .

sR. C. Majumdar, (Ed.) History and Culture of the lodian People, Vol. 3 {Tre Classi-

cal Age), page 567.
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Even so, there arg many instances of women acquiring exceptional pro-
ficiency in sciences and letiers. The names of Lilavati and Khana, legendary
maslers of arithmetic and astronomy, may be noted in this context. There was,
as yet, no purda or seclusion,—except for ladies of ithe Roval families, and that
too not so strictly observed as in later times,

In Kalidas’s famous drama, the heroine Sakuntala appears at the Royal
court wilh a veil, but unveils hersell when pressed to prove her identity! In
Harshacharita®, princess Rajyasii wears a veil of red silk when seen by the
bridegroom.

But these were women of higher classes. The silence of Hiuen Tsang and
I-tsing,' as to the seclusion of women, indicates that there®was no such general
practice, because such a peculiar cusiom would surely have been noticed by
them.

Two classes of women® students are mentioned in the literature of the
times: Brahmamavadini or life long students of sacred texts, and Sadvodvaha
who prosecuted their studies till their marriage—also called sadyo—Vadhuo?

317A. The literary pursuits of women during this period could be gathered
from several sources. The great grammarian, Panini,” in his work named Ashta-
dhyayi,® cites itlustrations of his grammatical rules which show how women were, |
like men, going in for regular Vedic studies.

Thus, the formation “Kathi” means a female student of the katha sakha
of the Veda in that particular rescension. Similarly, the term “bahurichi” means
a female student who is weil versed 1n many hymns, i.e. of the Rigveda?®

Learned ladies of those days ﬂatuta]!y funclioned as teachers.

Katyayana," in his Varttika" (commentary) refers to women teachers who
were called Upadhyaya, or Upadhyayi, as distinguished from Upadhyayanis, ie.
wives of tcachers. The necessity of coining a new term shows that the women
teachers were large in number. Patanjali also refers to a special designation for
the women scholars who made a special study of Mimamsa philosophy.”

R. C, Majumdar, (Ed.) History and Culture of the lndian People, Vol. 3 (The Classi-
cal Age), page 569 and Vol. 2, page 575

2Sakuntala, Act V.

*Harshacharita IV.

‘Majumdar (Ed), History and Culture of the Indian People, Vol, 3, (The Classical
Age), page 569,

SR, C. Majundar (Ed.), History and Culture of the Indian People (The Age of Impe-
rial Unity), Vol 2, page 563,

FR, K. Mookerjee, Ancient Indian Education (Macmillan 1251), 208 and 51,

"Panini’s period falls somewhere befween 600 B.C. and 300 B.C., Kane, History of
Hindu Dharmashastras, Vol. 2, page xi (600—300 B.C.); R. G. Bhandarkar, Journal of the
Bombay Branch of the Roval Asiatic Society, Vol. 16, page 340 (5th Century B.C}; Keith,
Hisiory of Sanmskrit literature, page 425, (5th Century B.C).

fPanini IV. 1.63,

"Radha Kumud Mookerii, “Women in Ancient India”, in Baig (Ed), Women of India
(1958), pages 1, 6.

LKatyayana's petiod was roughly 200 B.C.

VKatyayana on LV. 1, 48: Radha Kumud Mookerf, “Women in Ancient India” in
Baiz (Ed.} Women of India, (1958), pages I, . . .

=R, C, Majumdar, History and Culture -of the Indian People. (The Age of Imperial
Unity), Yol 2, page 563, :
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317B. Apart from liferary pursuils, military pursuits also seem to have been
open to women, For example, the great grammarian, Patanjali, in his Maha-
bhashya,’ uses the formatica “saktiki” to indicate a female bearer of a spear.!

It may be noled that there is a sculpture at Bharhut of about the 2nd cen-
tury B.C. which represents 4 woman carrying a standard on horse-back as belong-
ing to the vanguard of the cavalry.?

We also hear of the Amazonian bodyguird of armed women employed
by the Emperor Chandragupta Maurya, in his place, as described by Megas-
thenes,® the Greek Ambassador to his Court, Similarly, Kautilya,® in his Artha-
sastra, refers to women soldicrs armed with bows and arrows {(striganaih dhban-
vibhih).

3.17C. Tt would appear that the lowering of the age of marriage during this
period allected the general education and culture of women in an adverse way.
But the final stage in this downward movement was not reached during the period
under review. The period upto 320 AD. was rather a transitional period, and
we really find two entirely different pictures of women, reflected in the literary

works.*

3.18. Curiously, in the third period, the position of women in India improved
in the sphere of proprictary rights—e.g.. the increased recognition in Katyayana®
of the women’s right to her property.

V1. THE AGE OF THE LATER SMRITIS

3.19. In the fourth period—which is the age of the later Smritis, Commentators
and Digest writers,—the position of womun further deleriorated in the social
sphere. Permission for child widows to re-marry became obsolete in this period.
The practice of Sati also gained ground.

3.20. The only sphere in which the position of women improved in this age
was the one of proprietary rights. The right of the widow to jnhent the share
of -her husband came to be eventually recognised all over the country by c. 1200
A.D. In Bengal, the posilion was further improved by conceding her this right
even when her husband had not separated from the joint family at the time of
his death. The scope of Siridhana was further extended by the Mitakshara
school, by including in it property acquired even by inheritance and partition.
How far this position survived, will be discussed later’. The widow’s estate con-
tinued to be a limited cue, but in some parts of South India she was allowed to
gift it away for religious purposes withoui the consent of the reversioners.

Patanjali on IV. 1, 15(8).

'Radha Kumud Mookerfi, “Women in Ancient India” in Baig (Ed) Women of India
(195R8), pages 1, 6.

ape Crindle, Meuasthenes, page 72.

‘Kautilya, quoted in Radha Kumud Moockerii, “Women in Ancient India™ in Baig (Ed.)
Women of India [1958), pages 1, & ‘

sp. C, Majumdar (Editor), History & Culture of the Indian People, Vol. 2, (The Age
of Imperial Unity), page 562,

GKatyayana, Verses 921-927; R, €. Majumdar, (BEd), History and Culture of the Indian
People (The Classical Age), Vol. 3, page 569. :

"Para 3.29 and 3.30, infra.
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3.23. Reverting to the social aspect, we may state that although the social posi-
tion of women declined in this period, there were bright exceptions. Women
excelled in several pursuits. In the Mithila school, for example, there is a work
called Vivada Chandra (and also other treatises) by a womapn Lakshmi evi,
who wrote under the name of her nephew ‘Misaru Mistra™. It was written in the
18th century®

3.24. In the field of administration, Hindu women produced some notable
figures during this period. There was Rudramba, the Kakateya queen®, of whom
Marco Polo (1254-1324 A.D) speaks, The Mahratta heroine Tarabai (1700-1707)
A.D.) was the life and soul of Mahratta resistance during the last determined on
slaught of Aurangzeb’. The benign rule of Mangammal is still a green memory
in the South®.

Mention must be made in this context of Ahalyabai Holkar®, who was a
lady with great administrative genius.

VII. DEVELOPMENTS AS TO POWER OF DISPOSITION

3.25. At this stage, it may be convenient to recapitulate the developments in re-
gard to right of disposal of property. The Hindu wife’s right of disposal of pro-
perty seems to have undergone several vicissitudes in the course of history. Vedic
literature is silent as to whether the wife could dispose of the property without
her husband’s permission. During secular developménts in course of time, the
question duly received the aftention of jurists. In the beginning, the Smriti
writers’ were not prepared to invest the woman with full powers, and would
insist on the husband’s sanction but in courge of time the iniquity of this posi-
tion was realised, and they later divided the property into two categories—Sauda-
vika and A-Saudayika. The first category of property included gifts given at
the time of marriage by relations out of affection ; such property was under the
complete control of the women.

Property in the second category,—though technically it was the property
of the woman—could not be aliemated by her, though she could enjoy the

property.

It may be that the restriction in the casc of the second category was link-
ed with the joint family concept, since it was not in the interest of the joint family
to allow the co-parcener to fritter away its resources by allowing the husband 0
make an unconditional gift to his wife—the gifts in the second calegory property
would be usually of the family property.

IMorley, Administration of Justice in British India, page 225

sCambridge History of India, Vol, 1, page 261.

3. M. Panikkar, “The Middle Period” in Baig (Ed) Women of India (1953), pages 9,
19, 11, ‘

s}, M. Panikkar, “The Middle Pericd” in Baig (Ed.) Women of India (1958), pages %,
10, 11, -

K. M. Panikkar, “The Middie Period” in Baig (Ed) Women of India (1953), pages 9,
10, 11.
5K M. Panikkar, “The Middle Period” in Baig (Ed.) Women of India {1958), pages 9.
10, 11.

"Manu, 2, 299.
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326. While, as already stated’, Vedic literature is silent about the scope of
stridhana, Manu gives a comprchensive enumeration comprising 6 varieties®, and
ke even says that those who would deprive the woman of his property, particu-
larly, ornaments and costly clothes, after the husband’s death, would be com-
mitting a great sin. :

i
“Stridhana™ did not include the gifts given by non-relatives subsequent to
matriage and wages earned by the wife for her’,—apparently, it was felt that such
property or earning should be utilized in assisting the husband to shoulder the
burden of the family*.

From the 7th century A.D., there was a tendency to enlarge the scope of
stridhane—a tendency which is illustrated by the text of Devala which includes
mainienance allowance and accidental gains within stridhana. This tendency
culminated in the text of Vijnaneshvara, whose gloss on a text of Yajnavalkva
amplified the definition, and made it so comprehensive that it would include every
type of property in the possession of a woman, howsoever the property may have
have been acquired. We shall revert to this later®.

VHI. THE BRITISH PERIOD

3.27. As regards the fifth period (1801 to 1955 A.D.), we may note that the
Shastric law was still- the main source of the rules on the subject. It is not neces-
sary to examine' the rules that were in force on various rights to property, nor
would it be practicable to deal with the position in every century. Some salient,
features relevant to this period can, however, be usefully stated-—

(2) Stridhana, was property of which the woman was the absolute owner.
The various schools differed in their interpretations of ancient texts as to exactly
what property constitutes stridhana, and also as to her powers of alienation. But,
in general, the dominion of 2 woman over stridhana gave her substanfial rights of
enjoyment and disposal. Examples of sinidhanae are giffs and bequests of pro-
perty to 2 woman from her husband and her relations during maidenhood, cover-
ture or widowhood, including gifts made to her at the nuptial fire. during the

marriage ceremony or at the bridal procession ; gifts by the husband as conso-

lation when taking another wife ; gifts of affection from her parents-in-law, and
80 OIL

(b) As regards her power to dispose of stridhana, a woman had, as a
general rule, an absolute power during maidenhood and widowhood. During
marriage, her right of disposal depended on the character and source of her pro-
perty, and also on the school of Hindu law by which she was governed.

(3] Succession to sfridhana was governed by special rules where the
woman had issue, then the first in order of succession was the daughter,—un-
married daughters being preferred to married ; the daughter’s daughter ; then the
daughter’s son. Then the property passed to the son and the son’s son. Succes-
gion to the stridhana of a woman withount issne depended on ‘the form of mar-
riage. It went to the husband if she was married in an approved form ; other-
wise to her mother and father®

1Para 125, supra.

tManu 9, 200.

fKatyayana.

$Altekar, Position of Women in Hindu Civilization (1938), page 263,
tSze para 3.29 and 3.30, infra.

*Banerji, Marriage and Stridhana, (1923), Lecture 9, page 400 et. ser.
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3.28. As to property inherited by women, we may statc thag though earlier
writers like Baudhayana', declared the total incompetency of women for inherit-
ance on the ground of thetr deficiency of sirenzth, the text of Manu which® deals
wilh the inheritance of the nearest Sapindas, has been interpreted by the com-
mentators as recognising the rights of the wife as a Sapinda®, notwithstanding
Manu’s declaration* to the contrary. There are also other passages to be found
in Manu, recognising the capacity of a woman to hold property®

3.29. It may he stated that the texts of Yajnavalkya and Vishnu under which
the widow, the daughter, and other females are recognised as heirs, do not seem
to make any distinction between the estate taken by them and the estate taken by
male heirs who take under the same texts. One would, therefore, suppose that
50 far as Smrili authority is concerned, there is, indeed, very little in it to sup-
port the Imited esroie of women in inherited property.

3.29A. Yajnavalkya, whose text on the definition of stridhana has been the sub-
ject of much discussion, declares® :

“What was given (lo & woman) by (he father, the mother, the husband,
or a brother, or received by her before the nuptial fire, or presented to her
on her hushband’s marriage to arother wife {adhivedanika), and the rest is
denominaled siridhana.  So, that which is given by kindred, as well as
her fee and anvihing bestowed alter marriage.”

The highest authorily in the Benares school is Mitakshara, which is also
universally respected throughout India’. The author, adopting the text of Yajnas
valkya as the basis of his definition of stridhana, has the following commentary

on the first sloka on the subject (1T, 143): —

“That which was given by the father, by the mother, by the husband, or
by a brother; and that which was presented by the maternal uncles and
the rest, at the time of wedding, before the nuptial fire; and a gift on a
second marriage or gratuity on account of supersession, as will be sub-
sequently explained in the text “To a woman whose husband marries a
second wife, let him give, & c.,” [and, as indicated] by the word adya (and
the rest), property obtained by inheritance, purchase, partition, acceptance,
finding ; all this is stridhana according to Manu and the rest.”

Vijnancswara then remarks: “The term stridhana  (woman’s  property}
conforms in its import with its etymology, and is not technical: for, if the literal
sense be admissible, a technical acceptation is improper’.” '

'Baudhavana, Prasna II, Kanda TI, 27; Banerji, Marriage and Stridbana (1923), page
369.

Mann, IX, 187.

SManu VIII, 416,

1Banerji, Marriage and Stridhana {1923), pages 369 and 373,

®p. 8. Sivaswamy Iyer, Fvolution of Hindu Moral Ideals (Kamla lectures), University
of Calcutta [1935), page 65. -

SYajoavalkya 11y 143, 144, I‘hc fext in the ong;n:l mns Lhus — .

Jimutavahana reads : . (and also
adhivedanika) for {adhivedanika
and the rest}.

"Banerji, Marriage and Stridhana (1523), page 328,

®Mitakshara, Ch. 11, sec. XI, 2. The translation iz from Banerji, Marriage and Stri-
dhana (1923), page 318,

“Mitakshara Ch. IT, section XI. 3.
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3.30. The Mitakshara thus includes sl property belonging to a woman in the giﬂ'::fpt in Mitak-

 term ‘stridhana’, and it nowhere imposes any limitation as to her dominion over

it. There ate restrictions and prohibitions upon her husband and any other kins-
__men using her property, but sone upcn the woman herself. 1 should. further,
be stated that the Mitakshara, after referring to Manuw’s enumeration of Stridhana,
obscrves: .

“The enumeration of six sorts of women’s property by Manu-is intended
not as a restriction of greater number, but as a denfal of less.™

1t is scarcely necessary to say that Vijnaoeswars’s statement that stzidbana
is not to be uaderstood in a technical sense (Mitak, Chapter 11, section 11, 8. 3)
was not a mere philological observation. “By laying down that proposition,
Vijpaneswara amd other great commentators, who followed him, succeeded in
effecting a beneficial change in the archaic Smriti law ang placed women almost

1

an a footing of equalify with men as regarda the capacity tu hold property’.

" This view of the commentator, at once just liberal and correct, was up-
fortumatzly reiccted by the Privy Cotncil’,

Mulla has the following comment®:

“Lastly, we shall note how the Judicial Committee has, notwithstanding
" repealed warnings given by it that the Courts of India should take the
Hindu law not from the Smritis, but from the commentaries brushed aside

-1

the whole of Vijnaneswara’s expansion of-the word ‘adya’.

VIIE RECENT DEVELOPMENTS

3.31. Subsequent develcpments in the judicial and leglslatwc field aré matters of  Sixth period.
recent history, and we need not set them out. We shall not therefore go into
details of the sixth period, marked, mainly, by the Hinda Succession Act, 1956.

332, However, before concluding this discussion as to the rights of Hindu

: . . N . . Sir H. Maine's re-
women, we may draw attention to the following observations of Sir Henry Maine', marks on  ‘stri-
.on the nature and origin of ‘stridhana’ 1 — , dhans’,

“The setfled property of a married woman, incapable of alienation by her
husband, is well known to the Hindus under the name of ‘Stridhana’. It
ig certainly a remarkable fact that the institution seems to have been deve-
Joped among the Hindus at a period relatively much earlier than among
the Romans. But instead of beiog matured and improved, as it was in
the Western Society, there is reason to think that in the East, under various
influences, which may partly be iraced, it has gradually been reducad te
dimensions and importance far inferior to those which at one time belong-
ed to it.” . -

Salemma v, Lutchmana, (1898) LL.R. 21 Mad. 100, 103,
1Bhagwandesn v. Myne Ball (1367 11 M.LA. 482
iMulla, Hindu Law, (1974}, page 168,

sMaie, Farly History of Institutions, pages 321-324 cited by Banetjee, Marriage and
Siridhana (1923), page 397.
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IX. CHANGING SOCIAL CONDITIONS IN INDIA AND ELSEWHERE

3.33. Before we go to the nexi topic, it may be pertient to observe that social
conditions in any country do not remain static. This is as much true of any
other country as of India. Take Greece, for example. Women in the age of—
Homer' occupied a much more honourable position in society than women in the
days of Pericles’. In Homer’s Odyssey, the description of many of the femals
characters* shows that a considerable amount of freedom was enjoyed by
women. : -

. The divine figures depicted by Homer show this to a still larger extent
The goddess of Wisdom-—Athene—is the most. prominent character in the Odys- .
sy, being the one who guided the hero throughout. The Greek deity presiding
over justice was also a woman—Themis, ‘

Although Greek society in the time of Homer was patriarchal, the Greek
woman, as described by Homer, was not a mere chattel. A good personal rela-
tionship beftween man and woman was highly valued,—as is obvious from the
blessing given by Odysseus (the hero of Odyssey), to Nausicaa, the daughter of
King Alcinous. .

The blessing was as follows™*—

..................... may the gods grant you your heart’s desire; may. they
give you a husband and a home, and the harmony that is so much to be
desired. since there is nothing nobler or more admirable than when two
people who see eye to eve, keep house as man and wife, confounding their
enemies and delighting their friends, as they themselves know better than
any one.” '

3.34. In contrast, Pericles (492-429 B.C.} contemplated a rather modest role for
women, as is apparent from his saying: “Great is the glory of the woman whose
name is npt in the mouths of men for either good or evil”.”

We may also contrast, with Homer, the later social background in which
Plaio {428-347 B.C.) wrote the Republic.

Plato’s own ideas as to the education of women,—and generally as regards
social organisation—were, in many respscts, ahead of his times. But the fact
that he.had to make a strong and impassioned plea for giving equality to women
leaves no doubt that the actual conditions were not very favourable to women.
In his concept of the ideal commonwealth®, one suggestion which startled some
of his contemporaries was that men and women should have the same education
and the same pursuits®, :

“1Probably, 850 B.C., see Odyssey (Read>rs’ En:"lch:nentVEdition}, Reader’s Supplement,
page 7, and Encycl. Brit. Vol. 10, page 793, left hand.

*Roughly, 445-431 B.C.

*E.g., Nausicaa and Eurycfeea (Murse of Odysseus), and Areta. For Nausicaa, see
Odyssey, Books I, III, ¥V, VIII. For Areta (wife of Alcinous), see Book VIL

10dyssey, Book VI Readers’ Enrichment Edition, pages 58-66.
SE. V. Rien (Ed.} Odyssey (Penguin Classies) (1973), Book VI, page 107,

§f. Reader’s Enrichment Edition of Odyssey (Washington Square Press), (1966), page
82, , v

"Encyclopaedia Britannica, Velume 7, Education—History of, page 984, left hand.
tRoughly, 429 B.C. ’ _
“As to thge contemporary reactions, sec G. C. Field, Plato and His_ Contemporaties,

{1530 )
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According to the Republic', men and women ate to receive the same edu-
cation and share equally in all public duties. At Athens, where women lived in
seclusion and took mo part in politics, this proposal would be regarded as revo-
lutionary.

It is, in fact, the theme of one of the later comedies of Aristophanes—
Eeclesiazusae (Women in Parliarpent).

The quality of thbught of Piato transcended the limits of time and place,
and his major pronouncements as found in the Republic and in the Laws show
a scheme, rather than a survey of the factual conditions of his time.

Compare the speech of Ismene in the Play “Antigone® where she says—

This is what she stated—
“Q think, Antigone,
We are women ;
It is not for us to fight against men®.

It could be inferred from what is quoted above—that a certain amount
of special position of women, in contrast with the position of men, was a reality.

X. MUSLIM WOMEN

335, We have so far dealt with the position of Hindu women. -As regards the
legal position of Muslim women, it is well recognised that a Muslim married
woman has generally the same power 1o do all jurisdic acts (i.e. acts recognised
by law as affecting rights and liabilities), as if she were not married,—except, of
course, in respect of matters in regard to which the contract of mamagc itself
alters her rights or liabilities.

3.36. Islam recognised no equivalent of the “manus” of Roman law’, nor did
it have any theory of merger of the personality of wife and husband.

3.37. The Muslim wife has, accordingly, power to dispose of her own property
by, gift, sale, or lease without the consent of her husband*—to cile oné example

*of her independent status.

Because of the non-recognition of -the theory of unity in Muslim law, the
wife may be convicted of theft of her husband’s property®.

337A. Ameer All, in his Spirit of Islam’, notes that in the early centuries of
Islam, women coniinued to occupy as exalted a position as in modern society.

' He mentions the example of Zubaida, the wite of Harun, who played a cons-

picuous part in the history of the age. According to him, Humaida, wife of
Faruk, a citizen of Maedina who was the sole guardian of her minor son Rabya-
R-Ray, educated her son to become one of the most distinguished Jurisconsults

of the da_v

Platp Republic, Part II, Bonk 1V, 445 B to 457 B; Cornford Ed. (1946), pages 141,

"150, 151.

2Sophocles, Antipone.

3Ant|gone, 45-127; Sophocles, The Theban Plays, (Pengum Clase‘.wS), (1974 Reprint),
128,

“Para 3.5, supra.

SNichhabhai v. Isse Khar Abdula Khae, (1866) 2 Bom. HC.R. 297; I‘yalep Muslim
(1968) page 37 footnote 13,

8a) Cf. Lale Kundal Lal v. Mr. Musharrafi, 1]93(1), 40 CW.N. 1903 (P.C);

(b) Lutecfoonissa v. Syed Rajoor Rahman, (1367) 8 WR. 34, (Cal).

(c) R.v. Khato Bai, (186%} 6 Bam. HCR. (Cr. Ca)) 5.

TAmeer Ali, Spirit of Islam {Chritophers London} (1953 Reprint), p. 254-255."
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Ameer Ali also mentions the improvement effected in the position of wo-
men by the Prophet which has been acknowledged by all unprejudiced writers.
“..oul. the Teacher who in an age when no country, no system, no
community gave any right to wompan, maiden or married, mother or wifs, who,
in a country where the birth of a daughtier was considered a calamity, secured

‘to the sex rights which are only unwillingly and under pressure being conceded

to them by the civilised nations in the twentieth century, deserves the gratitude

_of humanity. If homammed had done nothing more, his claim to be a bene-

factor of mankind would have been indisputable. Even under the laws as they
stand at present in the pages of the legists, the legal position of Moslem females
may be said to compare favourably with that of European women.”

3.38. The same writer’ has summed up the legal position thus—

“An ante-nuptial settlement by the hushand in favour of the wife is a
necessary condition, and on his failure to make a settlement the law pre-
sumes one in accordance with the social position of the wife. A Moslem
marriage is a civil act, needing no priest, requiring no ceremonial. The

. contract of marriage gives the man no power over the woman’s person,
beyond what 'the law defines, and none whatever upon her goods and pro-
perty. Her rights as a mother do not depend for their recognition upon
the idiosyncrasies of individual judges. Her earnings acquired by her own
exertions cannot be wasted by a prodigal husband, nor can she be ill-
treated with impunity by one who is brutal. She acts, if sui juris, in all
matters which relate to herself and her property in her own individual
rights, without the intervention of husband or father. She can sue her
debtors in the open courts, without the necessity of joining a next friend,
or under cover of her husband’s name. She continues to exercise, after
she has passed from her father's house into her husband’s home, all the -
rights which the law gives to men.- All the privileges which belong to her
as a woman and a wife are secured to her, not by the courtesies which _

. “come and go,” but by the actual text in the book of law. Taken as a
whole, her status iz not more unfavourable than that of many Eutopgan
women, whilst in many respects she occopies a decidedly betier posjtion. -
Her comparatively backward condition is the result of a want of culture
among the community generally, rather than of any special feature in
the laws of the fathers.”

3.38A. In the field of administration, many Muslim women showed their excel-
lence?, like Razia Begum (1236-1239 AD) and Chandbibi (16th century).
Chandbibi, it may be noted, appeared on the ramparts of the fort of Ahmadnagar
dressed in male attire and put heart in the defenders of that town against the
prowess of Akbar in his battle against her (1595-1596 A.D.). The participation
of Noor Jehan in administration is well-known. .

- XI. CONSTITUTIONAL PROVISIONS .
3.39. The Constitution of India, in articles 15 and 16, makes a clean sweep of

-all discrimination against women on the ground of sex. . Article 15 is of particu-

lar importance, and provides as fo]lows —_

"«15. (1) The State shall not discriminate against any citizen on grounds
only of religion, race, caste, sex, place of birth or any of them.

TAmeer Ali, Sp]rli of Islam (Christophers London 1953), page 257.
K, M, Panikkar, “The Middle Pericd” in Baig (Ed) Women of India (1958), pages 9,
10, 1L
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(2) Nothing in this article shall prevevnt the State from making any spe-
cial provision for women and children.”

‘ This provision has been invoked mors than once before the courts,

34D, Receptly, it was held' that though the State can make special provision Caselaw.
for women, the State cannot discriminate against them only on the ground of sex.

On this ground, it was held that rules laying down that women cammor succeed

to any Brahmottar grant, discriminated between men and women only on the

gronnd of sex. “On the plain inlerpretation of the provision, it 4s hit by article

15 and is veid.” .

XII. VIEWS OF GANDHLUI AND TAGORE

341. We may, before closing this discussion, refer to the ideals cherished by

Gandhiji's views,
Gandhiji and Tagore. In a specch made as early as 1918, Gandhiji said®— "

“Woman is the companion of man, gifted with equal mental capacities.
3he has the right to participate in every minutest detail in the activities
of man, ard she has an equal right of freedom and liberty with him.”

" 342. In 1929, Gaodhiji again wrote in the “Young India®—

“I am uncompromising in the matte} of women’s rights. In my opinion,
she should labour under no legal disability not suffered by man, I should
treat the daughters apd sons oa a footing of perfect equality”.

343 At this stage, we may state that the position of women is a reflection of Position of woe
the general social conditions in the country. This can be iilusirated from Tagore’s man a Tveflection
works, The heroines of Tagore—the important female characters of his novels, gfm“é‘:) n%leittli?:l s0°
short stories, dramas and poems,—dzpict the changing social pattern of India,

and, specially, Bengal, from 1875 tc 1921. To quote the wonds of ope auth-or

“They represent the transformation of Indian society,”

If a detailed analysis is made of the economic, social, religions and poli-
tical backgroand of the penod covered by Tagere’s works, it will be apparent
how his heroines are the typical products of the period in which they were created
or are, in some cases, reflecting the diverse phases of rural and urban society
during the sixty-six years of his creative life. With profound mnderstanding and
an insight both objective and critical, the great writer brings out, most effectively,
the various stages of the emancipation of Indian women, fighting not oaly for
their own rights but alse for those of down-trodden humanity,

This does not, of course, imply that the heroines of Tagore are mere pro-
ducty of their gge. The poet’s transcendental touch makes them stand out as
upiversal figures, “that light that never was on sea or land,” with which Tagore
touches them all, making them unforgetiable 2nd Immortal,

1Bhuinagih v. State, AJLR, [974 Orissa [33, 139,

3Gandhiji’s speech at the Morarii Gokhale Hall—20th February, 1918, reprinted in
“To the Women™, page 18.

3Gandhiji in the “Young India"’, 17th Octaber, ]929.. tepinted in ““To the Women"™,
page 12,
' 4Biman BDehari Majumdar, Hergines of Tagore: A siudy in the iransformation of
Indian Society, 1873-1941 (Firma K. L. Mukopadhayay, Calcuita, 1963).
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XIII. CONCLUSION

344, We may close this Chapter by quoting what the Rig Veda has to say about
the position of the woman. In a verse adoring the role of the wife, it says'—

| .

57T W FE
ot T ST 1
gt wa g
AR ATELT 1)

We need not quote literal translations of the text®. The sentiments could

be thus expressed in English, on a very free rendering——

May you, like an -Empress, rule the

household of your father-in-law :

may vou, like an Empress, win the

admiration of your mother-in-law:

may you, like an Empress, win

the dove of your sister-in-law ;

and may you, .Iike an Empress, secure

the respect of your brothers-in-law.

345. We are not unaware that these are to be found, in some of the Smritis,
texts which spoke of the subordination of women or which expressed views to
the effect that women deserve dependence® or that women do not attain independ-
ence. In this connection, it is pointed out that, in those very smritis, there are
also to be found texts which uphold the honour and respect that is due to
woment-. Apart from that, it may be that, in the course of time, the senfiments
regarding the proper status of women went on fluctuating,—which accounts for
the fact that views at both exiremes are met with in the sacred texts,

CHAPTER 4
SCHEME OF THE ACT
4,1,  We shall now examine in brief the scheme of the Married Women’s Pro-
perty Act, 1874, ) »
Sections 1 to 3 deal with preliminary matters.

Section 4 deals with the wages and earnings of the wife, and corresponds
to section 1 of the Married Women’s Property Act, 1870 (Eng.).

IRig Veda, Mandala 10, Hymn 85, Verse 45.

%z} Ralph Griffith, Hymns of the Rigveda (Chowkhamba Sanskrit Studies, Series No.
35), Vol. 2, page 306, Mandal 10, Hymn 85, verse 46, 7
() H. H. Wilson, Translation of the Rig Veda, Volume VI, papes 152.45 (1928 Re-
_print) published by H R. Bhagat, Poona, through Ashtekar & Co. i
¥a) Yajnavalkya, 1.85;°
{b} Manu IX. 3;
(&) Baudhayana L. 3.44.

*Wasishtha V. 3.
Yajnavalkya 1.82.
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4.2.  Section 5 declares that any married woman may effect 4 policy of insurance
on her own life, or on her husband’s life on her own behalf, and that the amount
shall be her separate property. As the law stood then, if a wife efiected such a
policy otherwise than out of her separate estate and died in the husband’s life
time, then the husband became the owner of the policy in the capacity of her
administrator. Hence the need for the provision.

Section 6, which we shali have occasion to consider in great  detail,
broadly corresponds to the second paragraph of section 10 of the English Act
“of 1870, It provides for a statutory trust in regard to a policy for wife’s benefit,
but with an important difference, namely, that while the Enplish Act mentfoned
the trustee appointed by the Court of Chancery or the County Court, this section
mentions the official trustee under Act 17 of 1864. There are other differences
also between the Indian section and the English law, to which we shall revert
when we shall consider section 6 in detail. The section provides that an insor-
ance effected by her husband on his life and expressed to be for the benefit of
the wife or children or both, shall be deemed to be a trust for the benefit of the
wife and the children, and shall not be subject to the claim of the creditors of
the husband, except where the transaction was intended to defraud the creditors.
But for the section, such an arrangement made by the husband would have
suffered from the weaknesses from which voluntary settlements suffered in

Englang.?

Section 7 deals with Iegal proceedings by married women, and broadly
corresponds to section 11 of the English Act of 1870. ,

Section 8, in effect, declares that the law as,to the Hability of a wife for
her post-nuptial debts is the same as was laid down in the decision of Justice
"Phear’ of the Calcutta High Court. That decision was binding only in Bengal,
while section 8 exfends its authority throughout the territories to which the Act
extends. - i .

4.3, Section 9 provides for the non-liability of a husband for the debts incurred
by the wife before marriage. It corresponds to section 12 of the English- Act of
1870.

Seclion 10 deals with the husband’s liability in  certain  miscellaneous
fases. . :

This, in brief, is the scheme of the Act.

CUAPTER §
COGNATE PROVISIONS IN OTHER ACTS

I. SUCCESSION ACT
5.1. Having noted the scheme of the Act of 1874, we shall, in this Chapfer, refer
to cerfain provisions contained in other Acts which have a bearing on the rights
of married women in respect of property. -

52, Of thess provisioﬁs, the most important is containéd in  section 20 of the
Indian Succession Act, 1925 which replaced section 4 of the Indian Succession Act,
1865. [t may be noted that this section really does not affect the law of succession,

1See discussion as (o section 6, infra (Chapter E)
para 8.4 and 8.5, infra.
24rcher v. Vatkins, 8 Bongal Law Reporis 372,

Sections 5 to

Sections 9-10,

Introductory.
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but relates to the immediate effect of marriage on property belonging to either of
the married persons.! Where the restraint on alienation is created by a settlement
on the occasion of marrizge, this section has no application.?

The section reads:

“20. (13 No person shall, by marriage, acquire any interest in the property
of the person whom he or she marries or become incapable of doing any act
in respect of his or her own property which he or she could have done if
unmarried. '

“{2) This section--

{a) shall not apply to any marriage contracted before the first day of January
1866 ;

(b) shall not apply, and shall be deemed never to have applied, to any mar-
riage one or both of the parties to which professed at the time of the
marriage the Hindu, Muhammadan, Buddhist, Sikh or Jain religion.”

5.3. The section does not apply to marriages contracted before 1st January, 1866,
Nor does it apply to any mafriage one or both of ‘the parties to which profess, at
the time of the marriage, the Hindu, Mohammaden, Buddhist, Sikh or Jain religion.
The reason is that the Legislature did not consider it appropriate to deal with the
effect of marriage on property in the case of those communities as they were not
governed by the English ¢ommon law in matters concerning matrimonial status.

The principal effect of this section s to gef rid of the principle, so far as pro-
perty is concerned, that the husband and-wife are one person in law. An important
effect of the section is that not only does a person not acquire any interest in the
property of the spouse by reason of marriage, but also marriage does not bring in
any incapacity for doing any act in respect of his or her property, which he or she
could have done if unmarried. The field of property and proprietary capacity is,

. therefore, almost totally covered by this section.

5.4. Scction 21 of the Indian Succession Act, 1925, corresponding to section 44
of the Act of 1865, deals with the effect of marriage between a person domiciled in
India and a person not so domiciled. The section is, in a sense, an addition to the
rule contained in section 20 of the Indian Succession Act®, inasmuch as the applica-
bility of section 20 (previously section 4) in relation to the movable preperty of a
person not having an Indian domicile was. in dispute for some time‘. The effect
of scction 21 is that where either of the parties had an Indian demicile and the
marriage takes place in India, the rights of the parties both as to movables and
immovables are, in respect of the matter dealt with by the section, governed by the
territorial law of India. As Markby J. pointed out': “The jus gentium or common
law of nations has been set aside or modified” to that extent. :

II. INSURANCE ACT

55. We maj;r now refer to certain provisions of the Insurance Act, 1938 which
deal with the guestion of assignment and nomination of life insurance policies—a

‘subject also dealt with in section 6 of the Married Women’s Property Act, 1874%

I v, Administrator General of Bengal, (1896) 1L.R. 23 Cal. 506.
Porers v. Manuk, 22 Weekly Report 175 ICaI]

3Para. 5.3, supra.
Agiller v. Administrator Goneral, (1574) LLR. 1 Cal. 412

“Chapter 8, infra.
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Before the enactment of the Tnsurance Act, in 1938, the general rule was that a
person who had his name in the policy as ihc one to whom payment due under ths
pelicy is to be made, did not have any rights under the policy, mersly by reason
of his name bzing mentiome=d. and it was necessary for him fo get a succession certi-
ficate or lzlters of adminisiration’. Tn general, assignment of the policy was govern-
ed only by section 130 of the Transfer of Property Act?, as a transfer of actionable
claims, except where section 6 of the Married Women's Property Act, 1874 became
operative. This position was changed by the Insurance Act, 1938, Section 38 of
the Act deals with the assignment and transfer of life insurance policies. Suhb-
section (1} provides that a transfer or assignment of a policy of life insurance, whe-
ther with or without consideration, may be made only by an endorsement upon the

policy itself or by separate instrument signed in either case by the transferor or by -

the assignor or has duly authorised agent and attested by at least one witness, speci-
fically setting forth the fact of transfer or assignment. In order that the transfer
or assignment may be compleie and effectual as befween the partics, this is enough.
But, in order tha¢ the irangfer or assignment may be complete and effectual against
the insurer, it is also necessary that written notice of the transfer or assignment is
given and certain other formalities are complied with, as provided in section 38(2)
of that Act

Section 39 of the Insurance Act deals with nomination by the holder of a
policy of life insurance. Sub-section (1) of that section, so far as is material, pro-
vides that the holder may, when effectmg the policy or at any time before the
policy matures for payment, nominate the person or persons to whom the money
secured by the policy shall be paid in the event of his death. The rest of the section
deals with certain formalities for nomination, the effect of the nomination on an
" assignment or transier dnder section 38 and other connected matters not material
for our purposs.  Ta gencral, the nomince is nothing more than an agent to receive
the money, which money remains the property of the insured and at his disposal
during his lifetime and on his death forms part of the estate. For our purposes,
sub-section (7) of saction 39 is important, and it reads as follows: —

“[TY The provisions of (his section shall not apply to any policy of lifs insur-
ance to which section 6 of the Marrisd Women’s Property Act, 1874 applics
or has at any time applied:

Provided that where.a nomination made whether before or after the
commencerent of the Insurance (Amendment) Act, 1946, in favour of the
wife of the person who has insured his life or of his wife and children or any
of them is expressed, whether or not on 'the face of the policy, as being made
under this section, the said section & shall be deemed not to apply or not o
have applied to the policy.”

§5.6. The combined effect of section 39(7y and the proviso gquoted above, is to
create a2 wall betweasn a nominalion under the [nsurance Act and a trust under the
Married Women's Property Act.

The scheme is inteaded to avoid, as far as possible, dispules arising as to
whether the arrangement made in a particular cdse falls under the Tnsurance Act
or under the Marricd ¥Women’s Property Act. (Ot eourse where (i) (e arrangement
is in the form of a “nomination®, but (i1} it is not exprezsad as made U‘ld-r saction

IALR, 1935 Rangoon 211, 212,
LA LR, 1955 Mad. 459, 469,
Swrl LADYG
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39 of the Insurance Act, such a controversy can still arise. This situation could
not be deali with by a mandatory provision and the decision would, therefore, de-

pend on the circumstances of each case!

IIT. TRANSFER OF PROPERTY ACT

5.7. The next impartant provision for our purpose is contained in section 10 of
the Transfer of Property Act, 1882, which deals with what is commeonly kaown as
a “restraint on anticipation”. The section reads as follows: —

“J0, Where property is transferred subject to a condition or limitation abso-
lutely restraining the transferee or any person ¢laiming under him from part-
ing with or disposing of his interest in the property, the condition or limita-
tion is void, except in the case of a lease where the condition is for the bene-
fit of fhe lesser or those claiming under him:

Provided that property may be transferred to or for th: benefit of a
woman (not being a Hindu, Muhammadan or Budhist), so that she shall not
nave power during her marriage to transfer or.charge the same or her bene-

ficial intersst therein.”

The general rule is that conditions in a transfer of property which restrain
alienation are null and void. This is in the main paragraph of section 10. To
this, the proviso ig an exception. It should be recalled that at common law, by
reason of the doctrine of unity, the wife could have no power of disposition over
her property for her separate benefit, independently of her husband. Equity, how-
ever, allowed property to be given fo trustees in frust for the wife separately. Pro-
perty so given to trustees for the separate use of the wife could be dealt with by
her in equity as if she were a feme sole, that is, as if she were unmarried.

58. But the wifz could still be “morally influenced™ by the husband to dispose
of her properties as he pleased. To avoid the exercise of such an influence the
Courts of Equity allpwed property which had been settled for the separate use of
martied woman fo be so tied down for her own personal benefit that she should
have no power during coverture to “anticipate” or assign her income. This is the

origin of the resirzint on anticipation.

In Tu!lerz: v. Armstrong®, Lord Langdale, MR, in discussing the validity of
a clause in restraint of anticipation, ohserved as follows:

“The estate for separate use, as sanctioned by Courts of Equity, has its
peculiar existence only in the married state, - Tt operates as a protection
to & married woman, against the legal power- over the wife’s property -
which is vested in her husband. It acts in contravention and control of
the legal right of the busband, and, as against his leg‘al- po?ver. it is_ ‘a
sufficient protection ; but the power of alienation remaining in the ‘w:fe,
the separate estate, unfettered, is no protection agamst the mop_-al :nﬁ!;-
ence of the hushand, and many instances have occurred and daily occur
in which the wife under the persuasion or -influence of “her husband, has

been and is induced to exercise his power of alienation in his favour or

for his benefit, and thus defeat the protection intended for hcr.l“

S
f_-;l;c; ;;t;; recommendations as to the Insurance Act, see para 842, 8.53, B.54 and -
Chapter 15, infra. - )
3See Tullett v. Armstrong, infre.
eTullett v. Armsrong, (1839) 49 R.R. 280, 281

L
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“But, as the separate estate itself owed its origin and support to the
Courts of Equity, it was understood, that the same Courls might so
modify it, as to secure the protection which was intended ; and accord-
ingly it was intimated by Lord Thurlow that if a gift clearly expressed
that the separate estate should be incapable of assignment in anticipation
or of alienation, that intention should be carried into effect, and his
Lordship being “of that opinion, himself set the example in a case in which
he persomally took an interest: and from that time, now nearly half’a
century ago, it has been usual to introduce into wills and settlements a
clause giving to women real and personal estate for their scparate use,
independently of their husbands, without power of assignment, by way
of anticipation or of alienation ; and such clauses, though their operation
has been considered to be, as undoubtedly, it is, anomalous and irrecon-
cilable with the ordinary legal rules affecting the limitations of estates,
and the legal incidents of property, have been repeatedly approved and
carried into effect by this Court and settiements and provisions for family
to a very great extent have been framed in reliance upon them.

““And. in Jackson v. Hobhouse', Lord Elden emphatically declared that
it was too late to contend against the validity of a clause n resjraint of

anticipation.”

59, The concept of a restraint on alienation was, thus, complementary to
that of the separaic property of the married woman. Separate estate in equity
did much to mitigate the harshness of the common law rule. But there was
nothing to prevent a married woman from assigning her benéficial interest o
her husband and thus vesting in him the interest which the separate usz had
gsought to keep out of his hands, and the temptation presented to a grasping,
spend-thrift or insolvent husband was real. It was to circumvent this, that
equity developed the restraint upon anticipation.’ This restraint could be imposed
only if property was conveyed, devised or bequeathed to a woman's separate use,
and, once it attached, it prevented her from anticipating and dealing with
any income until it actually fell due. A restraint could be, and wusually was,

attached to the corpus too, in which case the whole fund became completely in-

alienable during coverture.

The restraint on anticipation was designed to protect not only the wife
but also the members of her family who would be entitled to the property on

her death,

510. A restraint on anticipation could even be attached to the separate pro-
d woman. But, in this case, she could deal with the pro-
perty as if there were no restraint, and could also totally remove the restrant
by executing a deed poll to this effect. A woman to whose separate propetty
a restraint had been attached before or during coverture could do the same after
the marriage was terminated by her husband's death or by divorce. But, in
the absence of any such deed. as soon as she married or remarried, the restraint
became operative as regards any property not alienated whilst she was a fjeme

awoje,

Yaekson v. Hobhouse, (1817) 2 Mer 483 ; 16 R.R. 200, 203,
880 Hart, “The Origin of the Restraiht upon Anticipation”, 40 L.Q.R. 221
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5.11. Whilst the resiraint eflectively kept the property out of the hands of the
husband and his creditors, it had one obvious drawback. There might be a
number of occasions on which it might be in the wife’s interest to deal with
property subject to a restraint, but nothing short of a private Act of Parliament
could remove it. It was in order io overcome this difficulty that the Convey--
attcing Act, 1881 gave the court in England power to bind her interest in such
property, provided that this was for her benefitt. But the court could render
only a specific disposition, binding ; it had no general power to -remove the res-
traint altogether. -

5.12. The restraint on anticipation was abdlished for ‘the future by the Law
Reform etc. Act, 1935, However, the Act did not affect the validity of res-
iraints already imposed. Since the pre-existing restraint acted as undue fetters
on the wife's power of alienation unless the restraint was removable by the
order of the court’, there was some hardship in practice, particularly because
the restraint was not now needed by the wife for whose protection it was desig-
ned, nor was it needed by the members of ber family who would be entitled
to the property on her death. Ultimately, by the Married Women’s (Restraints
upon Anticipation) Act, 1949, all restraints, whenever imposed upon antlmpa-

tion, were removed.®

IV. TRUSTS ACT

513. 8o much as regards the history of the restraint on anticipation and the
developments in England relevant to the subject matter of proviso to section 10
of the Transfer of Property Act. Provisions relating to the restraint on antici-
pation occur also in sections 56 and 58 of the Indian Trusts Act, 1882. In
view of our recommendation later in this Report to amend section 10 of the
Transfer of Property Act, 1882, it is necessary to amend these two seclions of
the Trusts Act® also, and we recommend accordingly. The two sections, as

they now stand, are quoted below:

“%6. The beneficiary is entitled to have the intention of the author of
the trust specifically executed to the extent of the beneficiary’s interest;

and, where there is only one beneficiary and he is competent to con-
tract, or where there are several beneficiaries and they are competent to
contract and all of one mind, he or they may require the trustee to trans-
fer the trust-property to him or them, or to such person as he or they
may direct.

When property has been transferred or bequeathed for the benefit
of a married woman, so that she shall not have power to deprive herself
of her beneficial interest, nothing in the second clause of this section
applies to such property during her marriage.” (Illﬂstratigns not quoted).

“58  The bencficiary, if competent to contract, may transfer his interest,
but subject to the law for the time being in force as to the circumstances

and extent in and to which he may d1§pose of such interest.” -

ISect:on 39, Camcyancmg Act, 1831 replaccd by section 7 Conveyancing Act, 1911,
rép]aoed by the Law of Property Act 1925, section 169.

2Gection 169, Law of Property Act, 1525,

sAppendix 4,
Sea discussion as lo section 10, Transfer of Property Act, 1882 (Chapter 15)

55ections 56 and 5%, Indian Trust Act, 1882,
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“Provided that when property is transferred or bequeathed for the benefit
of a married woman, so that she shall not have power to deprive herself
of her beneficial interest, nothing in this section shall authorise her to
transfer such intcrest during her marriage.”

They will require suitable ramendmcnt, as already stated.

CHAPTER 6
EXTENT AND APPLICATION OF ACT OF 1874

6.1. We now discuss the Act of 1874 in detail. Sections 1 and 2 of the Act
_deal with the application and extent of the Act and other preliminary matters.
Of these, the only provision which requires consideration here is section 2,
second paragraph, which reads—

“But nothing herein comtained applies to any married woman, who, at

the time of her marriage, professed the Hindu, Mohammedan, Buddhist,

Sikh or Jain religion, or whose husband, at the time of such marriage,
. professed any of those religions.” '

62. We would like to point out that this provision is too widely, expressed,
inasmuch as, by virtue of section 6(2), section 6 of the Act applies to the persons
¢xcluded by section 2, second paragraph, as from the date mentioned in section
6(2) in that behalf. This is the position after the amendment of section 6 in
1959. It is, therefore, desirable that in the secomd paragraph of section 2, the
opening portion should be revised so as to read—

“But, except as otherwise provided by sub-section (2) of section 6, noth-

"

ing herein contained applies. . . .".

We recommend ihat the sacond paragraph should be amendcd as above
_if the present structure is to be maintained.

63. The second paragraph of section 2, which we have alr;ady quoted’, ex-
¢ludes from the Act, cases where only one party is governed by the Act. Thus
where a spouse belongs to the excluded community, the Act does not apply
even' if the other spouse belongs to a commiunity to which it applies. For
example, a Christian wife marrying a Hindu would be excluded from the opera-
tion of the Act by virtue of this paragraph The assumption seems to be that
the personal law would apply to the husband in such a case and that the Hindu
husband would not acquire common law -rights merely by marrying a Christian
woman.

On the above hypothesis, the English common law does not apply and
there is no need to apply the 1374 Act to such a situation. Morgover, section
. 20, Indian Succession Act would be attracted by virtue of the specific provision
in the Special Marriage Act’, which enacts that if the partles marry under the
Special Marriage Act, the Indian Succession Act will apply. We do not think
that there is any need to change the position in this respect.

iPara. 6.1, supra.
*Rection 21, Special Marriage Act, 1954,
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64. We notice that in section 2, the third paragraph gives a wide power to
the State Govermment to grant exempiion from the provisions of the Act to
certain sections of the community both prospectively and retrospectively. It
appears that in so far as these communities are concemed, because of their
peculiar customs and habits, it may not be advisable to extend the whole or
some part of the Act to them, and it will also appear that where exemption has
not already been granted, it may be discovered later that if the operation of the
Act in respect of these communities is not modified with retrospective effect,
some hardship may arise. Apparcntly, having regard to these reasons, the legis-
lature has given the wide power mentioned above. In the absence of any con-
troversy or objections in this regard, we do not think it proper to disturb it.

CHAPTER 7
MARRIED WOMEN'S WAGES AND EARNINGS

m1. Section 4 deals with the wages and earnings of married women and is
in these terms:

“q  Married women's eannings to be their separaie property—The wages
afd carnings of any maryied woman acquired or gaimed by her after the
passing of this Act, in any employment, occupation or trade carried on
by her and not by her husband, o

and also any money or other property so acquired by her through the
exercise of any literary, artistic or scieniific skill,

and all savings from and investments of such wages, earnings and pro-
perty, shall be deemed to be her separate property, and her receipts alone
shalt be good discharges for such wages, earnings and property.”

7.2. It may be noted that the section uses the expression “separate property”,
which has now been abolished in England’. The expression has a history. In
England, by the end of the 16th century’, it was established thet if property was
conveyed to trustees to the separate use of a married woman, then the married
woman retained in,equity the same right of holding and disposing of it asif
she were a feme sole. She could, therefore, dispose of it during her life or by
will like any other beneficiary of full age who was absolutely entitled, and, like
such beneficiary, she could call upon the trustees lo convey the legal estate.
Ouly if she died intestate in respect of ber “separate estate” did the husband
obtain an interest in her equitable property which he would have got had it not
been seiticd ‘to her separate use. This is the origin of the concept of “separate

property”.

73. This concept has become out-of-date in modern times, and that is why, -
in England’, the legislature, in 1935, recognised the realily and abolished the
concept of separaie estate, and gave o the wife the same rights and powers as’
were already possessed by other adults of full capacity. We have discussed the
history of English legislation i an earlier Chapter®. ‘ -

1Para 7.3, infra. .
SHoldsworth, History of English Law, Vol. 5, pages 310-315.
Law Reform (Married Women and Tort-feasers) Act, 1935.

AChapter 2, supra.
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7.4, The expression ‘separate property’ in section 4 is unnecessary at the pre-
sent day, since now there is no “joint” property by law from which “separate”
property may need to be distinguished. The word “separate™ should, therefore,
be removed, and we rccommend accordingly.

CHAPTER 3§

INSURANCE BY WIVES AND HUSBANDS
I. INTRODUCTORY

8.1. In this chapter, we propose to deal with the provisions of the Act relat-
ing to insurance by wives and husbands, contained in sections 5 and 6. Section
6 is of considerable practical importance as it applies to persons of all commu-
nities and has raised numerous guestions of interpretation and application.

1. SECTION 3§
82. Section 5 reads—

“5  Any married woman may cffect a policy of insurance on her own
behall and independently of her husband ; and the same and all benefit
thereof, if expressed on the face of it to be so effected, shall ensure as
her separate property, and the contract evidenced by such policy shall be
as valid as if made with an unmarried woman.”

83. We have already explained the significance of the section' and how it
modifies the rules previously prevalent. We are of the view that in this section,
the word “separate” is unnecessary.’ ’

We are also of the view® that ‘the requirement that the polfcy should be
“axpressed on the face of it to be so effected”, should be deleted as unnecessary;
if the section is retained in its present form. '

We recommend that the ssction should be so revised.

1. SECTION 6
GENERAL
84. We now come to section 6, which reads—

“&. Insurance by husband for benefit of wife—(1) A policy of insurance
effected by any married man on his own life, and expressed on the face of
it 1o be for the benefit of his wife, or of his wife and children, or any of
them, shall enure and be deemed to be a trust-for the benefit of his wife,
or of his wife and children, or any of themw, according to the interest so
expressed, and shall not, s0 long as any object of the trust remains, be-
subject to the control of the husband, or to his credilors, or form part
of his estate. . '

Para 4.2, supra.
2Gee also Chapter 14, infra,
Bee alsb Chuprer 14, infre. -

T

Racommendation
{o amend s. 4 by
removing the word
“separale”.

Introductory.

Section 5.

Section 6.
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“When the sum.secured by the policy becomes pavable, it shall, unless
special trustees are duly appointed lo receive and hold the same, be paid
to the official Trustee of the State in which the office at which the insur-
ance was effected is situate, and shall be received and held by him upon
the trusts expressed in the policy, or such of them as are then existing.

“And in refercoce to such sum he shall stand in the same position in all
respects as if lie had been duly appointed trustee therect by a High Court, -
under Act No. XVII of 1864 {to constitute an office of Official Trusles),

section 10.

“Nothing hercin contained shall operate to destroy or impede the
right of any creditor to be paid out of the proceeds of any policy of
assurance which may have been effccted with intent to defraud creditors.

“{2) Notwithstanding anything contained in section 2, the provisions of
sub-section (1) shall apply in the case of policy of insurance such as is
referred to therein which is effected—

{a) by any Hindu, Muhammadan, Sikh or Jain—
() in Madvas, after the thirty-first day of December, 1913, or

(i} in ahy other territory to which this Act extended immediately

before the commencement of the Married Women's Property
{Extension) Act, 19539, after the first day of April, 1923, or

(ifi} in any territory to which this Act extends on and from the com-

mencement of the Married Women's Property (Extension) Act,

1959 ; .

Provided that ﬁothing herein contained shall affect any right or 1jabi-
lity which has accrued or.been incurred under any decree of a competent
court passed— .

(i) -before the first day of April, 1923, in any case to which sub-clause (i)
or sub-clause (ii) of clause {a) applics ; or

{ii) before the commencement of the Married Women's Property (Exten-
sion} Act, 1959, in any case to which sub-clause (111) of clause (&)
or clauss (b) applies.”

8.5. This is the most important section of the Act, and a policy of insurance
by the husband for the benefit of the wife or children, carries certain ifportant
consequences  This provision was considered necessary because it was thought -
that in the absence of such a prevision, the transaction would be considered a
“voluntary settlement” on the lines of the position in English law as, unmodified

by statute.

According to the old doctrine of the English Courts, such a policy, by
the hushand for the wife’s benefit, would only be in the nature of a voluntary
settlement,'-a and hence would be liable to the dangers to which such settle-
ments are exposcd. Tt is wellknown that the legislature wasnted to encourage
those life insurance policies which made provisions for wife and children and -
not to subject such policies to the dangers to which they were subjected under
the English decisions, Judges of the English Courts beinp bouond down by tech-

~nicalitics and precedsnts.. In introducing the Bill, Mr. Hobhouse said:? “Some

—

For statulory provision see pata 8.7, infra.
L.a, Para &6, infra.
*5ec ¢xira supplement of 2nd August, 137; of the Gazette of India,
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gentlemen connected with Insurance Offices in this country appealed to the
Government a short time ago stating that those provisions,” (ie., the provisions
of the English statute which over-ruled the English decisions), “were found
exceedingly beneficial and they did not see why they should not be applied to
India. We now propose, therefore, to introduce an Act which will embody
for India the same provisions as those which had been thought fit for the people
of England.”

8.6. As regards voluntary settlements—that is to say, settlements made with-

. out consideration,—there were certain special rules in equity. In the first place,
where the trust is not completely constituted by reason of the ineffectual me-
thod of its credation, the maxim that equity’ will not assist a- volunteer applied.

Apart from the fact that specific performance would not be allowed in favour
of voluateers, there was the other aspect, namely, that under a statute’ of 1571,

=~ga volontary settlement could be set aside even if the beneficiaries were entirely
ignorant of the settler’s intent to defraud the creditors® The Act of 1571 was,
in England, later replaced by section 122 of the Law of Property Act, 1925, In
addition, a voluntary disposition of land, made with intent to defravd a subse-
quent purchaser is voidable at the instance of that purchaser . this was provided
in England, by an Act of 15853 .

‘Again, under the Bankrupicy law.* a voluntary settlement may, in certain
¢ases, be avoided on the subsequent bankruptcy of the setiler, even if it is not
fraudulent®

Section 6 was intended to avoid all these complications. Before discus-
sing it in detail, it will be convenienl to note the English Statutory provision
on the subject. ‘ :

‘IV. ENGLISH LAW

8.7. In Eneland, under section 11 of the Married Women’s Property Act, 1882
(Eng.)! a policy of assurance effected by any.man on his own life and expressed
to be “for the benefit of” his wife and children or any of them (and similarly
by a- woman for her husband and childre), creates a trust in favour of the
“gbiects”. Certain proposilions emerge from the case law relating to this
section. J
{a) So long as any “object of the trust” remains unperformed, the policy
moneys do not form part of the estate of the insured” They are not
subject to his (or her) debts, except where the policy was effected
and premiums paid with intent to defraud creditors, in which case
the creditors will be entitled to a sum out of the policy moneys equal
to the premiums so paid.
(b) - The section has been liberally construed, so as to include (i) endow-
ment® policies, and (ii) accident insurance policies.

13 Eliz. 1, Ch. § (1571}
¥nel], Equity (1966). page 141.
227 Eliz. 1, Chapter 4, later replaced by 173(1), Law of Property Act, 1925,
Now section 42, Bankruptcy Act, 1914 (Eng.).

SRe Macadart, (1350) 1 All Eng. Reporis 303.

*Ses Appendix 3 for the text.

*Re Clay's Policy of Assurance, (1937 2 All ER. 38,

%) Re Loakimidis's Policy Trusts, (1925) Ch. 403;

{8y Re Fleerwood's Policy, {1926) Ch, 48,

*Re Gladitz, (1937) Ch. 588,
6—1 LAD(TE
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The vagueness of the phrase “for the bencfit of” in section 11 of the
English Act of 1882 has created certain guestions which have, in course of time,
received judicial construction. '

(i) Thus, a policy effected under the section by a man for the benefit
of his wife (unnamed) and children, enures for the benefit of a
second wife and the children of a second marriage ;* and, unless
the policy prbvides otherwise, the beneficiaries will take jointly.?

(i) But, subject to any contrary intention, a named wife forthwith takes

- an absolute vested interest in the policy, so that if she predeceased
her husband, it forms part of her estate ;* her husband, however, has
a lien for any premiums which he pays after her death, as being pay-
ments made by a trustee to preserve the trust property.®

() Even if the person for whose sole benefit the insurance was effected
is guilty of the murder or manslaughter of the insured, the policy moneys, will
nevertlieless be payable by the insurance company. However, as it would be
against public policy to allow the beneficiary fo take the moneys, they will form-
pari of the insured’s estate.*

88, The important differences betweep the English and the Indian Act’ could

be summartised as follows—

(1) The Indian Act is confined to a policy taken out by the husband.
The English Act covers policies taken out by either spouse.

(2) The Indian Act provides that the benefit for the wife and children
in the policy has to be expressed “on the face of it”. These words “on the
face of it”, which were present in section 10 of the Married Women's Property
Act, 1870 (English), were dropped in section 11 of the English Act of 1882.

(3) The words “shall enure and be deemed to be a trust” appear in sec-

tion 6 of the Indian- Act® {which are the same as what appeared in section 10

of the English Act of 1870). The words in section 11 of the English Act of
1882 are different. The English Act now contains the words “shall create @&
triest in favour of the objects therein named.” The English Act of 1882 would,
therefore, make the trust more definite than merely “deeming” it to be a trust
as in section 6 of the Indian Act. ' B

(4) Section 6 of the Indian Act makes the sum payable to special trustees
or to the Official Trustee of the State (in cases where there are no special
trustess), who shall hold the amount upon trusts expressed in the policy. Under -
section 11 of the Enplish Act of 1882 there are no such special trustees or Offi-
cial Trustees for these purposes’ In England, the husband holds the sum in
trust in the absence of appointment of trustees.

See, penerally, (1952) 96 S.J. 720.

tRe Browne's Policy, (1903) 1 Ch. 188, See also Re Parfker, (1906) 1 Ch, 526 and con-
trast Re Griffith’s Policy, (1903) 1 Ch. 73%.

2Re Daview's Policy, (1892) Ch. 50, R

‘Cousing v. Sun Life Assurance Society, (1933) Ch. 126 ; and see Re K:lpamck‘s Foli-
ciew Trusts, (1966) 2 W.L.R. 1346,

5Re Smith’'s Estate (1937T) Ch. 636. )

/ 8Cleaver v. Mutual Reserve Fund Life Association, (1892) 1 QB. 147, See para 8.19,

infra. .

Section 11, Married Womens Property Act, 1882 (Eng.) (Appcndlx 3.

$Section 6 (Para 8.4, supra).

SLalithambal v. Guardian of Indian Insurance Co. ALR. 1937 Mad. 645.
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(53 In Indiz, the creditors bave, in cases of fraud a right against the
{entire) proceeds of any such policy—though the word “entire” is not -used.
Under the English Act, the creditors are entitled to receive, out of the moneys
payable under the policy, 4 sum equal to the preminm so pai¢. Therefore, the
creditors would be entitled to a lesser amount under the English Act than they
would gef in India.

(6 Under the Indian Act, the beneficiaries of the trust are to be the
~wife, or the wife and children or any of them, The English Act uses the words
“for the benefit of his wife, or of %fs children, or his wife and children, or any
of them.” Therefore, under the English Aoct, the trust can be made solely for
the benefit of the children without adding the mother.

_ (1 It is specifically mentioned in the Indian Act that so long as the
" trpst remains, it js not subject to the control of the husband. These words are

absent in the English Act of 1882

V. ACTIONABLE CLAIMS

89. We shall have a number of points of detail to consider with reference
to section 6. But, at the outsel, certain fundamental malters may be dealt with,
as the sectiom deals wirth fhe transfer of am acticnablz claim, broadly errrespond-
ing to the chose fo aclion as ¥nown ko English law.:

810, Thezre z-¢ fowr conceivable reasons for which the essipnment of a chose
in acticn may bind the assignor ; (3) it transfers his whole intetesy 10 tae assigne: ;
{b) it transfers his equifable interest {o the assignee and ‘hLereby <colverts
the sssignor into a trustee ; (¢} it effectively constitites other persons trustess
of the chose i ection; cr {d) the essignos s boond By comtract o the ass’gned
1o aid him te rzcover the ‘crose”? What is khownm in  England as <hose in
action is, broadly speaking, known to Indian lawyers as an actionable claim.
This difference in terminology makes no difference to the legal position. The
operation of a device adopted to effectuate assignment of an actionable claim
“will, therefore, depend on which of the above rcasons wapplies t0 the device

adopted.

g11. In India, the genera] subject of the transfer of an actionable claim is
governed! by section 130 of the Transfer of Property Act, 1882. However, the
Exctpticm to that section pfll)‘d‘ldf:a, inger ghia, that “Nothing in this section..

...affecis the provisions of section 38 of the Insurance Act, i938." Hence
the a551gnmen1 of 1he benefit of an insurance policy, is govermed now by the
Insurance Act® The seeond illustration to sectidn 130 of the Transfer of Pro-
perty Act shows that, but for thie provisions of the lnsurance Act, section 130
of the Tramsfer of Property Act would have govﬂmed assignments of ]ch policies

algo.

At common law, a chose in action was not assignable. But, in equity, it
was assignable, subject to certain requirements of notice. As Rapkin J. ob-
served, thé legislafure has, in section 130 of the Transfer of Property Act, com-
posed a new schame, which has some of the features of both the systems.

—

15ee para 8.20, infra,
Wee (1932) 4F L.OR. 530

fFar section 130 set para 8.13, dmfra,
sSudasoak v. Hoare Miller, A LR, 1523 Cal. 719, ?22 {Rankin J.).
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VI. SIGNIFICANCE OF SECTION 6

8.12, In order to understand the significance of section 6 of the Act of 1874,
it is desirable to examine the law which would be otherwise applicable. Apart
from statutory provisions of a special character, the right to claim moneys under
a life insurance policy could, before 1938, be assigned by complying with the
formalities required' by section 130"-a of the Transfer of Property Act, 1882. The
assignment may be direct or by way of trust, but, in either case, so far a$ the
jormalities are concerned, compliance with section 130 of the Transfer of Pro- -
perty Act was required. This is because, in its essence, such assignment is an
assipnment of the benefit of a contract which is a species of ‘actionable claim’
within the meaning of the Transfer of Property Act. It was therefore well-settled
that before the enactment of section 38 of the Insurance Act, 1938, the transfer
of a life insurance of Property Act® which deals with the assignment of actionable .
claim. The assignment created an immediate vested interest in the assignee ; it
was not revocable and operate completely to divest the assignor® of all rights

under it, 1-5-8 K

The assignment could be conditional or unconditional. Difficulty was ex-
perienced only in relation to Muslim policy holders, because, under the rules of
the Muslim law, conditions attached to pifts were generally void, except where
the assignment of the policy is made to the wife by way of dower. The gift was -
valid, but the condition was void’

8.13, Section 130 of the transfer of Property Act ig as follows—

*“130. (1) The transfer of an actionable claim whether with or without
consideration shall be effected only by the execulion of an instrument in
writing signed by the transferor or his duly authorised agent shall be com-
plete and cffectual upon the- execution of such instrument, and thereupon
all the rights and remedics of the transferor, whetber by way of damages
or otherwise, shall vest in the transferee, whether such notice of the trans-
fer iz hereinafter provided be given or not: \

Provided that every dealing with the debt or other actionable claim
by the debtor or other person from or against whom the transferor would,
but for such instrument of transfer as aforesaid, have been entitled to
recover or enforce such debt or other actionable claim, shall (save where
the debtor or other person is a party to the transfer or has received express
notice thereof as hereinafter provided) be valid as against such transfer,

{(2) The transferec of an actionable claim may, upon the execution
of such instrument of transfer as aforesaid, sue or institute proceedings
for the same in his own name without obtaining the transferor’s consent to
such suit -or proceedings, and without making him a party thereto.

Para 8.9 and 8.11, supra.

lg. Para 8.13, infra. . -
%n) Mool Raj v. Vishwaneth, (1913} LLR. 37 Bombay 198 ; 24 M.L.J. 60 (P.C);

(&) Balamba v. Krishnayya, LLR. 37 Mad. 483 ; ALR, 1914 Mad. 595 (P.B.).
*Cf. Ravaer v. Proston, (1831) 18 Ch. Div. 1.

‘Mool Raj v. Vishwanath, (1913) LL.R, 37 Bombay 198 ; 24 Mad. L.J. &0 (P.C)
Waxmi Kutty v. Vishnu Nambison, A1R. 1939 Mad. 411.
¢Bai Laxmi v. Jaswantlal, ALR. 1947 Bom. 369,

1See— ) '
(a) Sham Das v. Savitri Bai, ALR. 1837 Sind 181

(8} Sadig Afi v. Zahida Begum, ALR. 1939 All 744.
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“Exception—Nothing in this section applies to the transfer of a
marine or fire policy of insurance or affects the provisions of section 38
of the Insurance Act, 1938 (4 of 1938).

Hlustrations )

() A owes money to B, who transfers the debt to C. B then demands

< the debt from A, who, not having received notice of the transfer, as
prescribed in section 131, pays B. The paymeut is valid, and C can-
not sue A for the debt.

(i) A effects a policy on his own life withk an Insurance Company and
assigns it to a Bank for securing the payment of an existing or future
debt. . If A dies, the Bank is entitled to receive the amourdt of the
policy and to sue on it without the concurrence of A’s executor, sub-
ject to the proviso in sub-section (1) of section 130 and to the pro-
visions of section 132.” _

8.14. The effect of section 38 of the Insurance Act, 1938, which is referred to
in section 130, Exception,' was to amend the law as to assignment of life insur-
ance policies for persous of all communities.? After the enactment of that section,
assignment of life insurance policies is geverned by that section, so far as the
formalities are concerned, instead of section 130 of the Transter of Property Act.
We are not. primarily concerned with the details of these formalities,

815, If the assignment is in the form of a trust, it would be necessary to comply
alst with sections 5 and 6 of the Indian Trusts Act, 1882. Tt is not necessary to
- set out in detail the formalities required by these provisions. -

The question of creation of a trust, however, requires some discussion. In
" -its essence, an insurance policy represents the benefit of a confract.’ Now, a trusl
can certainly be created in respect of the benefit -of a contract. The position in
this respect is briefly as under:— -

First of all, it may be useful to see what is the principle which is involved
in a claim by a wife that her husband is a trustee for her, aud this has been well
expressed by Sir George Jossel, M. R., in Richards v. Dejbridge,' as follows: —

“The principle is a very simple one. A man may transfer his property.
without vatuable consideration, in one of two ways:_he may either do such
acts as amount in law to a conveyance or assignment of the property, and
thus completely divest himself of the legal ownership, in which case the
person who by those acts acquires the property takes it beneficially, or on
trust, as the case may be; or the legal owner of the property may by one
or other of the modes recognised as amounting to a valid declaration of
trust, constitute himself a trustee, and, without an actual transfer of the
legal title, may so deal with the property as to deprive himself of its bene-
ficial ownership, and declare that he will hold it from that time forward
on trust for the other person. It is true he need not use the words, “1
declare myself a trustee,” but he must do something which is equivalent to
it, and use expressions which have that meaning: for, however anxious
the court may be te carry out a man’s jntention, it is not at liberty to con-
strue words otherwise than according to their proper meanings.”

Para 8.13, supra.

TFor section 38, Insurance Act, see para 3.5, supra.
Seg para 3.12, supra.

sRichards v. Delbridge, LR, 18 Eq. 11,
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The position may be thus elaborated:

(a) A person entitled to the benefit of a contract may create a trust of that
benefit for third parties', either by declaring himself a trustee of it
or by assigning it to trustees for them.

{b) In addition, a persop may initially contract as trustee for a third party,
so that in equity the third party is entitled to the benefit of the comn-
tract ab initio.

If the contract is not preferred, the trustee can take proceedings in his
own name’ to enforce it for the benefit of the third party, and if the trustee
refuses to do so, the third party can sue, joining the trustee as a defendant®.
8.16. The main difficulty in these cases, however, is to discover what test the
courts will apply in deciding whether or not the party intended to contract as
frustee.  The inquiry plainly involves the ‘construction of the contract dnd the
special circumstances in which it is entered into. This will be evident from.
the cases where the court found a trust’, in constrast with the cases where it did

not?,

The courts do not readily ﬁnd that a party intends to constitute himself
a trustee. ‘-

8.17. It is obvious that section & avoids these difficulties to a large extent by
bringing into existence what is conveniently described as a ‘statutory trusi’. The
significance of section 6 lies in the fact that it renders unnecessary a compliance

with formalities required— :

(i) for an assignment, by‘section 38 of the Insurénce Act', or

(ii) for the creation of a trust, by the Indian Trusts Act, 1882

8.18. Dispensing with the various formalities required for the assignment of a :
policy under section 38 of the Insurance Act, section 6 provides, what was
considered to be a simpler mode of assignment. The “assignment” need not be
as elaborate and express as under the Insurance Act. The essence of the section
lies in the words “expressed for the bencfit of” (the wife or chiidren). If an
intention to benefit the wife” or children is apparent that benefit is secured onh
the mere basis of the expression of the intention in the policy, and without the
need for other formalities. That is the governing principle and object of the
section. To carry into effect this object, the section provides 2 machinery

1Corbmr“C0ntract3 for the benefit of third persons . (1930) 46 L.Q.R. 12 and J.GG
Starke. {1948) 21 Australian L.J. 382, 422, 455; 22 Aust. L.J. 67; and Samuel Williston,
»Contracts for the benefit etc.”” (1501) 15 Harv, LR. 767. _

Ya) Gregery and Parker v. Williams, (1817) 3 Mor, 582 ; X

(6) Llovd's v. Harper, (1880) 16 Ch. D. 230 ;

(c) Les A ﬁreteurs Reunis Socre!e Anonyme v, Leepold Waf_ford (London) Lid., (1919}

ALC. 8

¥a) Vandeprlre v. Preferred Accident Isurance. Corporation of New York, (193} AC,

{b) Harmer ¥. Armswrong, {1934) Ch. 65.

Ya) Re Webb (1941) Ch, 225,

(6) Re Forster’s Policy (1966) 1| WL.R. 222 b (195 2 QB. 225 R
‘Re F 1} 1938 3 AlIL BR. 357; Green v. Russell, ( -
CaokRseS OTﬂi;JﬁIg)oCh) 902 : and Beswick v. Beswack f1966) 3 All. ER. _ .

tPara B.14, supra.
Para 8§.15, supra.

~
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whereunder either the trustee appointed in this regard by the husband, or failing
such appointment, the official trustee, is to receive the money on the policy from
the insurance- company. No formal trust is required. Tn this respect, the sec.
tion dispenses with compliance with sections 5-6, Indian Trusts Act, 1882,

. , Thus, the section mot only everrides the provisions of section 38 of the
Insurance Act, 1938, relating to the assignment of life policies, but alse maodifies
the provisions of the Indian Trusts Act, 1882 in their application to the policies
to which the section applies. By virtue of this section, what can be conveniently
described a§ a “statutory trust” comes inig being as we have already stated’,
-

8.19. In the absence of any provisions contained in that behaf in the Married
Women's Property Act, a term contained in the policy itself that the money
shall be payable to the wife of the assured if she survives him, is, as between
the executors and administrators of the estate of the assured and the wife, of no
effect. This point is dealt with by Esher, M. R. in Cleaver v. Mutual Reserve
Fund Life Association? thus: '

“Apart from the statute, what would be the effect of making the money
payable to the wife 7 1t seems to me that as between the executors and the
defendants, it would have no effect. She is no party to the contract ; and
I do pot think that the defendants could have any right to follow the money
they were bound to pay and consider how the executors might apply it.
It does not seem to me that, apart from the statate, such a policy would
create any trust in favour of the wife ; James Maybrick might have altered
the destination of the money at any timie, and mipht have dealt with it
by will or enactment. If he had dome so, the defendants could not have
interfered. I think that, apart from the statute. no interest would have
passed to the wife by reason merely of her being named in the policy ;
and, if the husband wishes any such interest to pass to her, he must have
left the money to her by will or settled in upon her during his life, other-
wise it would have passed to his executors or administrators.”

It was held in a Madras case® that where the assured does nof, in his life-
time, create a trust for the benefit of any person, such money, in cases where the
provisions of the Married Women’s Property Act do not apply, forms part of
his estate and is recoverable by his legal representatives. A contract between the
company and the assured gives no right of action to the beneficiary named.
Where the company refuses payment to the beneficiary on the death of the assor-
ed, the legal representatives, and not the beneficiary, will be entitled to enforce
the contract. '

In England, before 1870, the difficulty was sometimes overcome by getting
the insutance company to declare themselves trustees for the wife.! In India,
before the passing of the Jnsurance Act, 1938, the assured could divest himself of
his beneficial interest under the policy only by assignment in writing under sec-
tion 130 of the Transfer of Property Act, or by signing a declaration of trust
under section § of the Trusts Act. Where neither course is adopted, the policy,
on his death, forms part of his estate, and no trust arises in favour of his wife as
agamst his executors or_other representatives!” -

Section 6 provides an alternative course, and that shows its significance.

Para 8.17, supra.
3Cleaver v. Murual Reserve Fund Life Association, (1892} Q.B. 147,
M d"(){ﬁignmt Government Security Life Assurance Limited v. Ammirgju, (1911y LLR. 35
ad, . - .
Shankar v. Umebal, (1913} 1L.R. 37 Bom. 171, 479, citing Bunvan oa Insurance,
page 463. Co :
Para 8.18, supra.
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VII. POINTS FOR CONSIDERATION CONCERNING SECTION 6

Married Women's Property Act, 1874

1

8.20. After this discussion of the significance of section 6, we shall proceed to

examine certain matters concerning the section which require consideration.

It

should be pointed out, that the section has led to numerous points of controversy.
Certain other points also arise out of the section. It will be convenient to enume-
rate important points which require consideration, either because of these con-
troversies or otherwise:— :

(2) Does the section apply to endowment policies 7

{by What is the meaning of the words “expressed on the face of it” in the

section ?°

{c} (i) What formula should be used in the policy to attract the section?

(i) What is the meaning of the words “for the benefit of his wife or
of his wife and children or any of them”, which occur in the sec-

tion ; can there be a policy for the benefit of children only ?*

(d} What is the effect of a nomination made under section 39, Insurance

Act, 1938

?i

(e) If a nomination under section 39, Insurance Act, brings a case within
this section, can the nomination be cancelled ?°

(f) Can there be a contingent provision under this section 27

(g} Can the statutory trust under this section be cancelled ?¢

(k) Who can sue under this section ?*
(i} Can the widow for whose benefit the policy is expressed to be made,

sue in her own name, without resorting to the official trustee 7%

{i) Relationship of this section with section 3%(7), Insurance Act—What
happens if there is a trust and also a nomination, in respect of " the
same policy ™

(k) Can a trust be created under the section after the policy is issued ?9

(I) Verbal change needed in respect of the “deeming” prowmon as to
creation of trust.

{m) Rights of creditors™ when a trust is created.

(n) Interpretation of the words referring to “object”.™

”

Para 8.21 and 85.22.

“Para 8.23 to 8.28. -

Para 829 and 8.30.
‘Para 8.31 to 5.33.
Para 8.34 to §.42
fPara 8.43.

"Para 8.44 to R.46.

#Para B.47 and 848

Para 8.49 and 8.50.

Y“Para 8.51 and 8.52.

NPara 8.33 and 8.54.

PPara 8.55.
HPara 8.56.
YPars R.57.
UPara 8.58.
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We shall deal with these points sereatim.

8.21. The first question that has arisen is whether the word “policy™ in section
6 includes an endowme=nt pokcy, To some extent, this question js connected with
the other question whether a contingent provision is' permissible under section 6 -
but the question hds alvo an imporiance of its own. In a Calculta case® reparied
in 1970, theez are dicta to the efiect that the section does not apply to endow-
ment policies whercunder the amount was not payable on death. On the other
band, there is a Bombay ruling of 1967, taking a different view, and there are
judgments of other High Courts alse* which place 2 wide construction on the
section.

It should be noied that endowment insurance is also an insurance of life,
In Gould v. Curtis, i} wus stated—

- “What then is the true meaning of the words ‘insurance on his  life 27
There would, to my mind, be a significant diffzrence if the proposilion were
‘of and no! ‘on’. I can agrsze thal the phrase ‘insurance of the life’
may, as a nwiter of English mean a guarantee of a sum 1o be paid if the
life drops. Insurance ‘on’ it is, to my mind, a different thing. It means
the msurance of a sum dependent .upon it. The life is mentioned as a
contingency upon which the insurance is to be paid. The contingency is
death or no dzath—dgath or life. TInsurance ‘on’ life is an insurance of
a sum payable or not pavable according as the contingency of life or death
is answercd one way or the other. Regarded thus, it is plain that an insur-
ance ‘on’ life includes as much an obligation to pay a sum of money if
life continucs at a date, as an obligation to pay a sum of money if life
ceases. An insurance ‘on’ life expresses an obligation to pay a sum of
money on an event dependent upon the contingency of human life. 1If
that be sound, it follows that the wholz of this premium is deductible,
because this is altogether an insurance ‘on’ life.”

8.22. We are of the view that having regard to the beneficial object of section 6,
the matter should be placed beyoud doubt, by expressly providing that the sec-
tion applics to an endowment policy. Adding an Explanation is one possible
device for achieving this object. We recommend accordingly.

8.23. A peneral matter calling for comment arises from the words “on the face
of it”, which appear i section 6 and in the earlier English Acts prior to 1882,
though pot in section 11 of the English Act® of 1882, In a Calcutia case’, it was
observed by Amseer Ali J, with reference to these words: —

“T think ibey were omitted from the later English Acts as being super-

fluous, Mr. Ghose interprets them as meaning ‘unconditionally”, absolu-

tely. or something of that kind. To my mind, they mean nothing more
than_ ‘expressly expressed’, the antithesis being to implied trust or a secret

trust.” ~

A8ee discussion in Para 344, infra.
) LA v, United Bank, ALR. 1970 Cal. 513, 516 (B, €. Mita & S, K. Mukherjea,
1.

. A, Radricwes v. B, R Aolizga, ALR. 1967 Bom. #4565

*See.discussion under point (6, infra, para 544 to 8§44,

SGould v. Curtiz, (1913 3 KR, 84, 94,

‘For secfion ! of the Englitsh Act, see Appendix 3.

o re Ashalaia, ALR, 1940 Cal, 217, 218 rAmeer Ali, T

T-=1 LADTG
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8.24. It wauld appear that the icteption to benefit the wifz and children must
bz espressad in the pulicy, and net in the propezal.  In one Mudras casel, in the
insurance policy, apzinst the column “to whem payable”, apprared the words
“lg the person or persons legally entitled thereto™. It was contended by the de-
fendsnts that o trust arose under seclion & of th= Mamied Women's Properly Act.
It was. however, held by the High Court that the requirements of section 6 had
Aot beep "ifilled. There was no mention in the policy of the wife and children,
but thers was a siatement iz the proposal form that the object of the policy was
“Tor the maintenance of the family™. Tt was held: : '

“Althoush, whare the intention ctearly appears thal a {rust is to be created,
the law do=s not tequire that the words vsed should be identical with

those occurring 0 the statute, it is impossible to hold in the present case

that the requiremcnts af the section have boen fulfilled ... 5. 5 enacts

that tha trust should appear “cxpressed on the face” of the document, that

is to say, {hat the words used should be plain and unambiguous. For

whatever purpose the policy may he governed by the terms of the applica-

tion that preceded i, for the purpose of the Married Women's Property

Act the only document that can be looked at is the policy™.

No irust was, therefore, held to have been created inm favour of tha wife,

8.25. Tollowing the Madras case® referred to above, it was again held in E938°
by the san= High Court that although for ceriain purposes, in cases of dispute
beiwoon (Fe insurer and the insured, it may be necessary o Jook wmtd the pro-
posal or prospectus or even to construe the prospectus as though it were a part
of the policy, the terms «f ssction 6 of the Married Women's Property Act were
clear and wnambiguous. The expression “policy of insurance” in that secticn is
to be taken in the ordinary meaning of those words, and does not mean ths pro-
posal as well s the company’s prospectus. In this case, on the face of the policies
thamselves, there was no expeession of infention that they were for the benefit of
the wifz or children. In the coiumn in the policy keaded *to whom payable”,
the words used were, “The proposer’s assigns or his proving executors or admi-

nistrators or other lepal représentatives......... » It was held that there was no

trust created under section 6 in favour of the wife of the assured.

226, In 2 Nagpur case’, there was in the policy no statement that it was ins
intendad for ihe benafit of his wife or children, However, it was stated in the
policy that the propesdl and declaration of insurance should Dbe the basis of
the assurance, and, in the proposal form, where there was a guestion “What is
ot of the proposed assurance”, the assured wrote, “family provisien”.

the object
igh Court held that the words wsed,—“family provision”—were

The Nagpur H —we
very vague, and there was no indication that the assured intended that his wife

and children should get the whole interzst in the policy. In the cirgumstances,
the Court held that even assuming that the statement in the preposal form could
he sad to be a slatement cxpressed on the face of the policy,—which it doubted
—this striement was no sufficient to bring the policy within the ambit of section

6 of the Act, as it was vague.

\Krishnamin-thy v, Anjoyra. A LR, 1936 Mad, 635,
sppighonarnarthy v, Anjayya, ALR. 1936 Wad. 635, supra. ]
WWenbatasubramarta v. United Plamers’ Association, ALR. 1938 Mad 234, 234

tBabiba v. Raanfal AR 1838 Mag 321,
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8.27. In one sind case', it was held that before section 6(1) of the Married
Women's Property Act can apply, the insurance policy must be “‘expressed on
the face of it to be for the benefit of his wife”. In this case, it was an admilted
position that the policy of insurance was not produced before the trial court.
But the appellant widow had received the sum due under the policy from the
Insurance Company, and the Court assumed that the policy had been surreader-
ed by her to the Company. The question arose whether the insurance money
would have to be deducted fram the appellant’s share in partition. It was held

that:

“If the appellant then wished to rely upon s. 6(1), Married Women's Pro-
perty Act, she should have called for the surrendered policy to satisly the
Court thai it was expressed on the face of it to be for her bensfit. A merz
assignment of a policy in favour of the wife does pot bring the policy
within the terms of section 6(1), Married Women’s Property Acl.”

From the evidence of the sppellant, the Court said that the policy had

been asvigned to her by her husband 2 years before his death, and later, that he
had iaken out policy in her name. In lhese circomstances, the Court held thas
the policy did not come within section 6(1). Therefore, it was held that the insur-
ance money would have to be deducted from the appellant’s share in the parii-

tion.

- 8,28. Thes= cases would show that on this point, the courts have taken a narrow
view of the wording. We have considered the guestion whether any provision
should be made to the effect that the intzntion to benefit the wife or children can
be expressed in the proposal also. However, such a provision may create pras
blems, and it would be inconvenient to expect the parties concerned to ga through
the proposal that may have been deposited long agoe in the records of the insurer.

829.

]

We now procecd to the next guestion perfaining to the formula to be

used for conferring the benefit contemplatzd by section 6. From the decided
cases, to which we have referred above, a few salient points atise—

LY

3 fanibai v. Biimii Lalafi, ALR. 1945 Sind 171, following Shamdas v. Saviribai, ALR.

(a) The mare us: in the proposal of the words “for family provision™ does

wot® bring the policy within section 6(1).

(b) Mere assignment in favour of the wife does not also bring® the policy

within section 6(1).

() At the same time, the policy need not copy the phraseclogy wvsed in

the section. In one Madras case®, the High Court has held, (with
reference to section 6):

“That section stafes that the policy shall, on thz face of it, express
that it is to be for the benefit of the wife and if it is so expressed, then
it says the policy shail be decmed to be a trust for thz benefit of the
wife. There is nothing in the language of the seciion to show that
the words “for the bemefit of his wife” or others corresponding to
these should appear in the policy to enable us to infer a statutory
trust in favour of the wife within the meaning of the section. If..on

1937 Sind 181
*Rabibai v. Ratanial, AR, 1938 Wag. 321, para. 8.26, supra.
Spfanikbai v. Bhimii, ALR. 1946 Sind 171, 175, para 827 zuprq,
LA bhiramavalli v. Official Trustee, ALR. 1932 Mad, 220, 222,
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reading the words in the policy, it appears that the assured has in- .
tended in the event of his death, that the policy should enure to the
benefit of his wife, then 1 think the pelicy may be deemed to be a2
trust for her benefit.”

In this case, in the schedule to the insurance policy taken by the peti-
tioner's husband, it was provided that the sum was payable to “the assured or
his wife Abhiramavalli if he predeceases her”. Tt was held that this was a policy
of assurance expressed “to be for the benefit of his wife"”, though the express
words “for the benefit of his wife” did not appear in the tetms of the policy. In
#his case, it was held that a statutory trust in favour of the wife had been created.

The High Court, however, pointed out that in order fo avoid difficulties,
the insurance companies should, in drawing up the terms of the pelicy in cases
where the assured intended to create a trust in favour of his wife in the event of
his death, adopt the words used In the statute'. . h

8.30. We have given deep thought to the case-law réferred to above. It appears
to us that an amendment of the section would not be of much use in avoiding
controversies of the nature discussed above., The assured has to be his own
conveyancer. At the same fime, we e of the wiew that the Life Insurance
Corporation should consider the suggestion made by the High Court of Madras®
in the judgementt [0 which we have already referred'.

8.31. Another equally important question also arises from the words—“for the
benefit of his wife or of his wife and children or any of them”. Does a policy
for the benefit only of children fall within the section 7 This situation arose in
a Bombay case’, and we may quote the facts and the point decided, from the
judgement of the High Court.

“I have already quoted section 6 to the extent relevant for the purposes
of this appeal. A policy of insurance, in order that section 6 should apply. should
be effected by any married man on his own life. The othgr requirement is that
the policy, on the face of it, must be for the benefit of his wife, or of his wife
and children, or any of them®. The present policy is on the life of respondent
No. 3. That it is not for the benefit of his wife, or of his wife and children is
apparent. It is dor the benefit of his children, i.e., the appellant and her sister.
1t was contended by Mr. Abhyankar, appearing for the respondents, that a policy
which is for the benecfit only of a child or children is not contemplated by sec-
tion 6 of Act ITT of 1874. According to “his contention, the expression for the
benefit of his wife or of his wife and children, or any of them” means that the
policy is either for the benefit of the wife or for the benefit of the wife and
children or for the benefit of the wife and any one of the children. It cannot
be, he says, for the benefit onfy of the children without the wife’. This conten-
tion raised on behalf of the defendants found favour with the learned Judge.
The contention is that “any of them” has reference to any of the children along.

‘Empilaﬂis added.

2Gee Abiramavalll v. Official Trustee, ALR, 1932 Mad. 222,

38ee para. B.29, supra.

‘Sce alvo para. 242, Infra. -

8Af. A. Rodrigues v. B. R. Baliga, ALR. 1967 Bom. 455, 467, paragraph 6 (Gokhale,
L

‘M. A. Rodrigues v, B. R. Baliga, A.IR 1967 Bom. 465, 467, para. 5.

"Emphasis added.
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with the wife and not any of the children without the wife. On a plain inter-
pretation of the section, 1 do not find it possible to accept this construction
suggbsted by Mr. Abhyankar. The expression “of his wife and children®” refer-
red to more than one child because the word “children” would include one child.

According to the construction suggested by Mr. Abhyankar, the expression ‘of his -

wife and children” must refer to a policy for the benefit of the wife and more
than one child and not the benefit of the wife and only one child. The reason-
able construction would be that when the word ‘children’ is used, it includes one
child also. Only, if it were not so, then the further expression ‘any of them’
would have been necessary to provide for the case of a policy for the benefit of
the wife and child. Looking to the language employed, it does not seem to me
that a policy, which was not for the “benefit of the wife but was for the benefit
only of children, was not contemplated by section 6.

832. 1t sould be noted that on this, point, section 11, (which contains the
analogous provision} in the English Act—the Married Women’s Property Act,

1882,—is more clear. The material part of the section is as follows: —!

“A policy of assurance effected by any man on his own life, and expressed
Yo be for the benefit of his wife, or his children or of his wife and children, or
anty of them, or by any woman or her own lifc, and expressed to be for the benefit
of her husband or of her children, or of her husband and children, or any of
them, shall create a trust in favour of the objects therein named™. :

The wording in the English section is, thus, more specific on this point.

8.33. We recommend that the section in the Act of 1874 should be clarified
and widened so as to permit the benefit being conferred on children, (as in the
English Act), that is to say even if the wife is not a beneficiary. No doubt, the
objection could be raised that in legislation dealing with married women, a
provision meant only for children is out of place. However, we are of the view
that practical convenience justifies such an amendnient. To frame a separafe
law to deal with policies for children will mean duplication of provisions.

B34, The next question pertains to the effect of a nomination under section
39 of the Insurance Act, 1938°. Some difficulty in this regard is created by
the words in section 6—*for ths benefit of ............ 7. Do these words mean
that a nomination under section 39 of the Insurance Act would satisfy the for-
nwla ? The High Courts have taken the view that a nomination under section

39 of the Insurance Act, 1938, does not satisfy the requirements of section 6.

This is the Allahabad‘, Andhra Pradesh®, Calcutta® and Madras’ view. We shall
refer to some of the reported decisions.

In on: Allahabad® case it was held that section 6(1) clearly shows that
the policy has to be effected for the benefit of the wife. The language was not
that a policy effected for the benefit of another person may be considered to have

Section 1, Married Women's Properly Act, 1882 (Eng) (See Appendix 3),
Para 8.32, supra.

YPara 5.5, supra.

SALR. 1958 Al 569, 572 (see infra), para £.34.

EALR. 1957 Andhra Pradesh 757, 738 (see infra), para 8.35. B

A LR. 1956 Cal. 275, 276 {see infra), para 8.36.

TALR. 1957 Mad. 105 (see infra), para 8.38.

8Shamii Devi v, Shri Ram Lol, ALR. 1958 All, 569,
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been effected for the benefit of the wife by a subsequent nomination. The mak-
ing of a subsequent nomination in favour of the wife is merely authorising her
to reccive the money and is not the “effecting” of a policy for her benefit. A
policy cannot be effected twice. Where, therefore, the wife was not made bene- _
ficiary ab initio, the policy was not effected by the husband “for the benefit of
hiz wife”” within section 6(1), and the mere fact that he had made a subseguent
nominaiion such as he was empowered to make under section 39 of the
Insurance Act, does not make the policy a policy to which section 6(1) applies
because of such nomination.

The court held that the equitable and beneficial interest, whether im-
mediate or contingent, must be created at the very inception of the policy. It
was held: “It must be created @b initio in the wife or the children or any of
them if it is io attract section 6(1) of the Married Women's Property Act.
Otherwise if a trust is to be created later in favour of any person after the
policy has been effected, then it cannot be created under section 6(1) of the
Married Women's Property Act, but must be created as any other ftrust is
created ......... It seems to us clear that section 39 of the Imsurance Act and
section 6(1) of the Married Women’s Property Act are not complementary, and
that the right of nomination which is bestowed on a policy-holder under sec-
tion 39 of the Insurance Act cannot be read into section 6(1) of the Married
Women’s Property Act so as to vary the clear intention of the latter Act.”

The wife’s appeal was dismissed on the above ground.

B.35. The facts in one Andhra case' were .as follows; —

A debtor, executed a promisory note in favour of the appellant in 195G
A decree was obtained by the appellant in 1952 against the widow and son of
the debtor, who had died during the pendency of the suit. In execution of the
decree, the app:llant sought to attach a life policy taken by the debtor on his
own life. The widow raised an objection that having been nominated under
section 39 of the Imsurance Act, 1938, she was entitled to the proceeds thereof
and her husband’s creditor had no right. This objection was accepied by the
courts below. The decree-holder appealed to the High Court.

The High Court held that under section 39 of the Insurance Act, 1938,
the holder of the policy continues to have an intersst in the policy notwith-
standing the nomination made by him. The nomination doss not divest him
of the rights in the policy, and he retains disposing power over it. The title
does not pass to the nominee by reason of the nomination. Consequently, the
nominee gels the property in the policy subjects to all the liabilities of the policy-
holder. It was also held that under section 3%(2} and 39%(4) “it is competent for
the holder of the policy to bequeath to somebody or make an assignment of it,
and this automatically cancels the momination, which implies that a nominee
has no vested right in the document............ .

“It is not necessary for me to consider whether section 6 of the Married
Women’s Property Act could apply to a nomination under section 39
of the Insurance Act, in view af the proviso to sub-section (7). It is

”»

manifest that it does not apply to a nomINALHON....v.cvev.. .

Therefore, section 6 did not apply in this case, and the nominee’s right
was subject 1o the discharge of any liability of her husbaund.

iBrahmamma v. Venkatramana Reo, AR, 1957 AP, 75
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8.36. In cne Calculte case!, th: namination in the endowment insurance policy
of the deceased was as follows: “I nominate my wife and my son-in-law, the
survivor or sucvivors, as the persons to rzezive the moneys under the above
policy in the event o my prior death.”

Tt was argued by the widow that moneys pavable to her under the terms
of the above nomination did not form part of the estate of the deccased jude-
ment-debtor. The Calculta High Court held that section 39, Tnsurance Act,
conferred on the nominec the righe (o recsive the insurance monsy as belween
such nomines and the Insurance Company. but it did not provide for the title
of owmnership of that monty in general. It was held:

. eeooosuch nsurance moneys really belonged to the estate of the assoered
and contineed to do so. Ii only providzd, in the event of the death occur-
ring hefare the period of endowment was over. who should receive the
money i place of the assured. The title to receive the money does not
necessarily create a title in rem to that money which can be said {o be good
as againsé the whaole world.”

It was also held that the terms of gomination m this case did not show
that the policy was exprassed on the face of it 1o bz for the benefit of the wife
within the meaniog of section 6, Married Women's Property Act. The terms of
nomination here wers held to be noménation simpliciter, which comes under sec-
tion 39, Insurance Act. Here the pomination was not for wife and/or children,
but joint nominee, one being the wife and the other the son-in-law.

The court explained why ‘section 39, Insurance Act, did not apply to
- trusts created under section §. Married Women's Property Act.  Such trusts are
expressly said to he beyond the coniral of the pelicy-holder, and are expressly
said not to form  part of the estate of the policy-Holder. But the - policy-
tolder cannot have the bast of both the worlds, namely—on the one hand, the
policy-halder to have full right of disposition in spite of the “nominglion™ and.
af the same fime, the nominee to have title to the money. The court, therefore.
dismissed the application of the widow, who was 2 mare tiominee,

8$.37. A nowmination under section 39, Instrance Act, likz a testamentary dis-
position, sp2aks only affer death ; but the analogy ends there. No title to  the
policy moneys passes,—in praeseqti or in future,—by the nomination. If the
title passed to the nominee on the death of the policy-holder, his legal status
would have been indistinguishable from that of an assignee, or a lepatee, the
assipnmient ot lega;}' taking effect on the death of the policy-holder® In the com-
templation of the statute, the right of a nominee is a2 mere right to collect the
proceeds of the poticy, and the right has been given only to obviate the inconveni-
ence of oblaining representation 10 the estatz of the deceased policy-holder or a
succession certificate ?

1Rgmb:llov v. Gangadhar, ALR. 1956, Calcutta 275,

9L v. Drited Bonk. ALR. 1970 Cal. 513, 516 (BC. Mitra & §. K, Mukherjes,
11 :

YO Limited v. Drited Bank, ALR. 1970 Cal. 313, 516.
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8.38. A Division Bench of the Madras High Court in Mohanavelu Muddliar v.
The Indign Iusurance and Banking Corporation Lid.! while noticing that dispo-
sition of lile insurance can be classed as (1) assignment, {2) nomination and (3)
creation of a trust by reason of Lthe provisions of the Married Wamen's Property
Act, 1874, observed us follows:—

“If, by nominution, a trust is created, then the nominee becomes the bene- |
ficiary, but the diliculty iz te find out, from ths exact words used. what
the intent'on was, because the terms ‘nomination’ and ‘nomines’ are not,
sirictly speaking, terms of art. ‘Nominate’ megns only to name and it is
in every iustance a guestion of mixed law and fact as to what the inten-
tion is. Thu:, by the expressions used it has to be found out whether the
nomination merely creates « pavee or a beneficiary for whose protection
@ trust is thereby creared” oo e PR If the
construction placed upon the declaration {s that a trust has been created
under thz provisions of the Married Women’s Property Act, the beneficiary
would take the assured amount free of all the liabilities of the insured
and if it is consirted as a mere nomination, the nominee would have no
more tight than to reccive the amount subject to all the liabilities as if
the disposilion was by mcans of a testamentary instrument.”

“We may add that it is not every nomination that will have the effect of
creating a trust and it is necessary to make a distinction, as has been made
in Macgiilivrays® Insurance Law, between the creation of a trust and a
simple coniract between two persons for the benefit of a third. Such a
smple contract cannot, by itself, be inlerpreted as creating a trust.”

“Though the dividing line between the two classes of cases is thin, it is
nevertheless real.”

The {acts of the case are of interest.® The deceased M had taken out two
life insurance policies of Rs. 5000 each. He had also become indebted to the
LL &B. Corporation, The deceased had nominated his wife as the person en-
titled to receive the moneys due under the policies. The Corporation had, in a
suit against M, attached the policies. The wife had also di=d, and the daughters
of the couple had filed a petition that the policy moneys had become the assets
of their mother, and were not liable for the decree debt against M. It was held
by the Madras High Court that the nomination could onty be construed as a testa-
ment which would be subject to all the liabilities which the assured had to drs-
charge and the claim of the daughter was dismissed.

8.39. In a Calcutia case’, the nomination made by assured in an insurance
polic¥, was in these terms, “The wife, the nominee, if she be alive on the death

af the assured and this nomimation shall be still in force which failing to the
assured or his exccutors, administrators, uassignees or other nominees.” The
High Court held that the “only reasonable interpretation is that the husband’
intended to preserve his right to cancel the nomination. In these circumstances,
section 6, Married Women’s Property Act, can have no application.”

INafranavelu Mudatiar v, The Indian Insurance and Banking Corporation Lid., (1956)
T M.LJ. 476 : LLR. {1957) Mad, 326: ALR, 1957 Mad. 115,

M mphasis addad,
e ndaliar v. 1LI. & B. Corporation, ALR. 1957 Mad, 115, 118,
Surujan Bewa v. ffom Chandra, ATR. 1946 Cal, 14
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8.40. So much as regards 2 nomination in a policy. The result of this discus-
sion is that a nomination confers on the nomince oaly a right to  collect the
amount, and confers no title. :

An assignment of a policy, on the other hand, stands on a different foot-
ing. Under section 38(5) of the Insurance Act, 1938, the effect of an assignment
is that the assignee is the only person entitled to benefit under the policy, and
such a person shall also be subject to all liabilities and cquitizs to which the

- assignor was subject at the date of assignment. But a “nomination”, as already

statcdl and as appears from section 39(1) of the Insurance Act, merely means that
the person nominated is the one 1o whom moneys payable under the policy shall
be paid in the event of the death of the assured. Unlike an assignment—which
is irrevocable—a nomination may, at any time before the policy maturcs for
payment, be cancelled or changed. In the event of the policy maluring during
the lifelime of the assured, the nomination will have no effect and the policy
money will, in that event, be payable to the assured. It follows that while ‘an
assignee is not merely entitled to receive but has a right to the policy-money-
jtself, a nominee is no more than a person who is competent to receive the money
if the assured did not survive the maturity of the policy. He has no title to the
money due under the policy. '
8.41. The meaning of the word “object” of the trust in section 6 is interesting.
In a Madras case,” the effect of a family arrangement and the consequent ¢xecu-
tion of a release deed by the defendants who executed it, was considered. It was
contended that such a release is invalid and inoperative, having regard to the fact
that the express language of section 6 provides that se long as the object of the
trust remains, it can ncver become the property of the plaintiff. A guery was
raised if the expression “object” in the section means the beneficiary or the pur-
pose. The query'was not answered, as there was revocation of the arrangement
by the beneficiaries. '

8.42. On a careful consideration of all aspects of the matier, we have come to
the conclusion that while the present statutory scheme as contained in the various

. provisions mentioncd above, may be complex, the complexity is primarily due .

fo legislative anxiety to provide for the variety of results which, in actual life,
persons taking out a life insurance may desire to achieve. The insured may wish
merely to avoid a controversy as between his heirs and the insurcr, without more.
For him. nomination is a suitable device. Ile may desire to go {further, and
decide to transfer all rights under the policy. - He can then resort to assignment.
Or, he may prefer the less claborate machinery of section 6. if he wishes to
create a trust governed by that section.

The statutory provisions are, thus as varied as the intentions of the insured.

Hence the apparent complexity, Essentially, then, this complexity is unavoid-

able, for the reasons mentioned above. However, it is possible to make one im-

" provement whereby it will be easier than at present to decide, -in a particular
case, whether the arrangement falls or does not fall under section 6. We have in

mind the suggestion made in a judgment of the Madras High Court,' to which we

have aiready made a reference. We reiterale our recommendation® {o carry out

that suggestion.

1Para 8.37, supra.

Enavatullah v. Feelanee, ATR, 1942 Mad. 136, 138, 139.

S 4 bhiramavalli v. Official Trustee, ALR. 1932 Mad. 222 (Para 5.29, supra.).
iSeo discussion as to point (c) (), Para 8.29 and B30, supra.
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To give statutory effect to the suggestion which we have referred to above,
it would be convenient if a suitable provision is added in the Insurance Act, 1938,
so that the number of controversies as to whether section 6 applies or does not
apply, will be reduced lo the minimum. We are recommending insertion' of a

new section® in the Insurance Act.

8.43. Reverting to section 6 of the Act of 1874, we may state that the next
guestion relates to the effect of revocation of nomination of a policy. It has been
held in Calcutta® that a nomination by the husband on the insurance policy pre-
serving the husband’s right to cancel the nomination, takes the case out of sec-
tion 6. There is also a Calcutia* ruling to the effect that the policy cannot be
surrendered after a trust is created under section 6.

These rulings do not seem to necessitate a2ny amendment of section 6.

8.44. Another question that has arisen is whether there can be a confingent
provision for the benefit of the wife and children under section 6.

On this question there is a conflict of views. A Nagpur case® and an
earlier Bombay case® take a marrow view on the quesiion, namely, that section 6
does not apply if the benefit is contingent.

The contrary view has been taken by the Calcutta’ and Madras® High
Courts, and also in a later Bombay chse,’ namely, that section 6 applies ever
if the benefit is made contingent—as, for instance, upon the death of the
husband before the wife. The earlier Bombay case was not cited before the

High Court in the lafer case.

8.45. In the Calcutta case?, it was observed that all life policies, by their very
nature, operate upon a contingency. In endowment policies, two contingencies

are involved, life of the assured at a certain poiht of time, or death before that-

time, “An endowmeng_ policy is wholly a contract of life insurance; a double

contract of life insurance, thé event in one case being death and the event in
the other case being life.” An English! case was relied on, for this conclusion,
The policy was held to be “on the life of the husband”. and for the benefit of -
" the wife, it being regarded as immaterial that it was an endowment policy. '

TFor another point concerning the Insurance Act, see para 8.53, infra.

See Para 137, infra. ’

Barejan v. Kemchander, ALR. 1946 Cal, 44. i B
Ishani Dass v. Gopal Chand, ALR. 1215 Cal. 9, 10.

-~ SRabibai v. Ratanlel, ALR. 1933 Nagpur 321. 7 \
$Dinbai v. Bamansha, ALR. 1934 Bom. 236, 299. ‘
In re Ashalate Dasi, A LR. 1940 Cal, 217, para .45, :fnfm. .
8a) Abhiram Valli v. Official Trusiee. ALR. 1932 Mad. 220, sce para £.30.

{b} Bengal Insurance Co. V. Velayamwal, ALR. 1937 Mad. 571, 574 (Follows Fleer-
wood's Policy—[1926] 1 Ch. 48); . :

(¢} Krishnan Chettiar v. Velayee Ammal, AJLR, 1938 Mad. 604, 607,

8\ A. Rodrigues v. B. R. Baliga, ALR. 1967 Bom. 465,

Win re Ashglate Dassi, ALR. 1940 Cal. 217, 218. (Para 8.44, supra).

nGouid v. Gurtis, (1913) 3 K.B. 84, 95, 97.
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A Madras case,! takes an intermediate view, holding that uniil the event
happens, the husband can assign the policy, This interpretation, with respect,
may defeat the section in many cases. On this particular point, we prefer the
view taken in a later Madras case’ namely, that a trust is impressed from the

very beginning,

8.46. Having considered all aspects of the matter, we have come to the con-

clusion that the wider view should be codified, by an express amendment of -

‘the section. We recommend that the section should be so amended as to
cover confingent trusts.

847. The next guestion arising out of section 6 is this. Can the statutory trust
arising under Section 6 be revoked ?

In a Sind case? it has been observed that the trust under section 6 can-
not be revoked. The case' was, however, one of assignment. The Court

observed :

“This section is borrowed from the provisions of the English Act (Sec-
tion 10, Married Women's Property Act, 1870), and there is a conflict
in English law as to what the expression ‘object’ means. According to
one view, the expression “'object means beneficiary; according to another
view, it means purpose vide-(1930) 2 Ch. 37 and (1933) Ch. 126~

“It seems to us that it is not necessary to deal with this conflict in the
view I am takipg of the effect of the deed of relcase. Section 6,
Mprried Women's Property Act, providesethat the policy money shouid
not form part of the estate of the insured only so long as the object of
the trust remains. But if the pesformance of -the trust becomes im-
possible or the trust fails or otherwise is satisfied or comes to an end,

the policy money will form part of the estate of the insured. In (1933).

Ch. 126° Romer L. J., in construing section 11, Married Women's
Property Act, 1882,—corresponding to section & of the Indian Act—
observed that the proviso meant that the policy money’s shall not form
part. of the estate of the insured or be subject to his or her debts until

. the trusts have come to an end.”

* wherefore, the irust can come fo an end by revocation of it. Section
78(a), Trusts Act, provides that a trust can be revoked where all the
beneficiaries are competent to contract’' by their consent. It was, there-
fore, perfectly competent to the scveral defendants to revoke the trust
created by the policies in their favour. Under section 58, Trusts Act,
it is also clear that it is competent for a beneficiary to transfer his
interest. The intcrest taken by the several defendants under the policies,
though contingent, can be transferred, because the right created under
the policies is not in the mature of a mere right to sue: vide 8 Range 8.
If the beneficiary is capable of transferring his interest, he can also

relegse it.”

1 afitkambal v. Guardian Ins. Co., ATLR. 1937 Mad. 645, 647.

K annagvalal v. Subbarayya, ALE. 1938, Mad. 413,

Whamdas v. Savitribai, ALR. 1937 Sind 181, 138.

fn re Collier, (1930) 2-Ch. 37:39 L.J. Ch, 241, 143 L.T. 329.

¢ For this point, see para 858,

SCousing v. Sun Life Assurance Saciety, (1933) Ch, 126: 102 L.J. Ch. 114.
SCousing v. Sun Life Assurance Society, (1933) Ch. 126, :
"Wayait v. Official Assignee, ALR. 1930 P.C. 17: & Range 8: 37 IA 10 {P.C.}.
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_848, We do not think chat there is any need for amendment of the law as

laid down in the rulings cited above.

B.49., Then, there is somse difficulty as to the person who cap sue when the
policy falling within section ¢ matures, and there are no specific trustees ;~—

(i) One view on the subject is that only the Official Trustee can sue!
Unless the Official Trustee disclaims the trust, the widow cannot
due, according to this view,

(1) 'The second view is that to enforce the provisions of this section, the
trustee must be appointed either by the deed by the husband in his
life-time or by the court under the Indian Trusts Act, and the court
is not bound to appoini the Official Trustee.* This view scems to be
based on the principle that the Ofiicial Trustees Act, 1913, which
was passed later than the Martied Women's Properly Act, 1374,
overrides section 6. ' '

(ii1) The third view is represented by a Madras judgment’ and a Cal-
cutla case’, which hold that the trustee referred to in  section 6 ig
not the corporation sole created by the Official Trustees Act, 1913,

8.50. It scems to us that this is a yital matter, on which uncertainty should
be avoided. Apart from the question of uncertainty, there is a matter of
substance which should be comsidered. 1Is it necessary to-bring in ihe Official
Trustee at all? At the time when the Act was enacted (1874), the Indian
Trusts Act, 1882 had not been passed, and the rights and liabilities of the
trustees and beneficiaries had not beén codified.

The position is different now, and it will be more convenient to make
the policy-holder or his heirs a trustee, in cases where the policy-holder does
not appoint a person as a trustee. Such a provision exists in England,’ and this
part of the English provision does not appear to have created any serious
difficulty. We, therefore, recommend that the section should be amended on
the lines indicated above.

'

We notice that the question has ariscn whether the widow can sue with-
In Hari Dassi’s case." Lord Williams J.

of the Calcutta High Court observed:—

8.51.

%At first sight I was under the impression that the Official Trustes
could not refuse a trust apparently imposed by section 6 upon him, bni,
after further comsideration, it seems to me obvious that there are incon-
sislencies between the provisions of section 6, Marded Women’s
Property Act and the Official Trustees Act of 1913, Under section 7 of
the latter Act, the consent of the official Trustee is required before any
trust can be imposed upon him. He may act as a trustee only if he
thinks fit, and under sub-section (iii) he may decline any ' trust either
absolutely or accept on such conditions as he may impose. Sub-section

\Laxmi v. Sun Life Ass, Co. Lid., ALR. 1934 Madras 264, 265.

Hari Passi v. Canadian dnsurance Co., A1R, 1937 Cal. 379, 380 (irfra).
A LR. 1955 N.IJ.C. {(Madras) 3895. L

4 re Ashalate, ALR. 1940 Cal, 165, 170.

iSection 11, Married Women's Property Act, 1382 (Tng.) (Appendix 3),
$iari Dassi v. Canadian Insurance Co., ALR. 1937 Cal. 330.
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(vii) provides that he shall be the sole trustes. These provisions obvious-

ly are incomsistent with the provisions of scction 6, Married Women's
Properiy Act, because those provisions are mandatory, and with refer-
ence to any such sum as is the subject of the present suit, it is pro-
vided that ke shall stand in the safme .position as if he had been duly
appointed trustee thereto by the High Court unden Act 17 of 1364,
gection 10, that is to say, his consent is to be assumed, because it is
to be assumed that ke has been duly appointed trustee.”

He also said that the Official Trustee Act referred o in section 6 was

the Act of 1864, whereunder the position of the Official Trustes was different -

from the posilion under the 1913 Act. Hence, the reference to the Aot of
1864 could not be read as a reference to the Official Trustees Act of 1913,

852. We have already made a. recommendation' to revise that portion of
section 6 which refers to the Official Trustee. In view of this recommenda-
tion, the controversy just now referred to will not survive.

853" We many now’ refer o section 39(7), Insurance Act, which reads -

“(7) The provisions of this section shall not apply to any policy of life
insurance to which scction 6 of the Married Women's Property  Act,
- 1874, applies or has at any time applied:

Provided that where a nomination made whether before or after the
commencemsant of the Insurance (Amendmen:) Act, [946, in favour ‘of
the wife of the person who has insured his life or of his wife and
children or any of them is expressed, whether or not on the face of
the policy, as being made under rhis section the said section shall be
deemed not o apply or ot 0 have applied to the policy,”

6.54. The proviso lo  section 39(7), lmsurance Act, quoted above® may
ate bardship in certain cases* Where, by mistake, a person  creates both
-‘&st under section 6 of the Act of 1874, and & nomination under section 39
of th Insurance Act, the question may arise, which of the two should prevail
Obvioksly, as a matter of policy, the trust should prevaii, being more benefi-
cial afd] effective so far as the wife and the children are concermed. In regecd
to such - a situation, the rule enacted in the  present proviso to section 39%(7)
ghovld not appiy, and we arc recommending the addition of a sujtable proviso
10 section 39(7), in a later chapter® of this Report.

BSS. We now take up the next point cenceming section §. Where the insur-
ed has not created a trust in favour cf his wife or children, it shouwld be open
o him (o create it at any time subsequemtly during the subsistence of the
policy. At present, seclion 6 does not sesm to allow such a courss, but we are
of the opinion that it should be allowed, having regard to the fact that by re-
ason of a change of circumstances since the issue of the policy, it may be neges-
sary for the insured to think about the matter again,

*See discussion under point (h), para 8.50, supra.

BSee also para 5.5., supra. R
Para 8,53, supro.

*This point {s in addition to the point in parapraph 5.42, supra.
SParagreph 15.6, infra
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Such necessity may arise not only where the insured was a bachelor at the time
of the policy, but also where, though married, he did not avail himselt af the
beneficial provisions of the section.

We recommend that this shoull be provided.

8.56. We have afrcady moted® that the English Act contains the words “shall
dreate a trust in favour of the objects therein named.” These words make the

trilst more definite than merely “deeming” it to be a trudt as in section 6 of
the Act of 1874. We are of the view that this wording should be adopted, and
we recommend accordingly.

857. The next point concerns the rights of creditors.  We have noted® that
under section 6, creditors would be entitled, in case of fraud, to a right against

the (entirc) proceeds of any such policy, though the word “entire” is not uded.
Under the English Act. the creditors are eatitled to receive, out of the moneys
payable under the Policy, a sum equal to the premiums $0 paid. Therefore, in
England the creditors would be entitled to a lesser amount than they would
get in India. ' We think that the English provision should be followed, being
fair to both the creditors and the beneficiaries, and we recommend accor®ngly.

" 8.58. It would appear that in section 6(1), the words “so long as any object

of the trust remains” are ambiguous. The corresponding words in the English
Act’ have also been commented upon, as was noticed in a sind case! We think
that opportunity should be taken of stating the position more definitely, in
this regard. The re-draft which we are recommending in section 6(1} will, it-
is hoped, solve the problem.’

One result of the amendment which we are proposing will be that, sub-
ject to any contrary intention, a named wife takes an absolute vested interest

_in the policy so that, if she dies before her husband, ff forms part of her

estate? This position was established in England after some  controversy.’

However, the husband of the woman Would have a lien on premiums
paid by him after her death, being payments made by a irustee to preserve f.¥

trust property.t

859, This concludes our discussion of section 6(1) Section 6, sub-sect_i‘on ).
may appear to be complicated in view of the various perdods mentioned in that
sub-section; but it should be remembered that this has a history. The question
whether section 6 applied or did not apply to Hindus, Muslims, etc., came up,;
in 1913, before a Full Bench of the Madras High Court; and, by its judgment;
dated 1st Aﬁril, 1913¢ it answered the question in the affirmative. It appearsi
that in 1923, the legislature took a decision as a matter of policy to cxtend'thej;
section to Hindusf Muslims, etc. and while taking that decision, the legislature;
recognised the fact that in the Presidency of Madrds (as it then existed), this
— )
Para §.12, point (I}, suprd.
“Para 8.12, supra. '
sSection 11, Married Women's
tShamdas, Para 8.47.

55ee para 8.61, infra. .
SCousins v. Sun Life Assurance Society, {1933) Chancery 126,
n

"Ry Kipatrick's Policy Trust (1966) 2 W.LR. 1346,

ige Smiti's dstate, (1937) Chancery 636.
spalamba v, Krishnayyd, LLR. 37 Mad, 483; ALR, 1514 Madras 595 (Full Beneh)

Property Act, 1382, {Appendix 3.
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had already been the position since 1913, ie, after the Full Bench decision.
Accordingly, when section 6(2) was amended in 1923, it was provided that the
provisions of sub-section ({}—that is, the substantive provision-—shall apply.
in the case of a policy of insurance such as is referred to therein which is
effected by any Hindu, Mahommedan. etc. after the specified date. The period
specified was, in relation to Madras, “after the 31st day of Deccmber, 1913
and in relation to other areas, “after the first day of Agpril, 19237, In 1959,
the Married Women’s Property (Extension) Act, 1939, effective as from lst
March, 1960, was enacted to extend the Act to the whole of India except the
State of Jammu and Kashmir. Conscquently, it became necessary to amend
seclion 6(2) again, by specifying a period for the operatiog of section & in
regard io the territories to which the Act previously did not extend. Accord-
ingly, the section was amended in 1959, not by menfioning any specific date
as such in this context. but by using a formula referring to the commencement
of the Extension Act of 1959, Thus, with reference ‘o the application of the
provisions of section 6 in various areas, three periods are now  material, as

follows: _ \
(i) Period after the 31st day of Dccember, 1913—in relation to Madras;

(i) period after the 1st day of April, 1923—in relation to other parts

of British India; -
(i) period on or after the Ist March. 1960-—in relation  to the rest of
India cxcept the State of Jummmu and Kashmir.

VIIL. SUMMARY OF RECOMMENDATIONS IN THIS CHAPTER

860. We may summarise the recommendations made in this Chapter as fol-

lows:— .

. (i) Endowment policies should be brought within section 6 by a clari-
ficatory amendment.” - ’

{ii) The insurers should adopt, in the policy of life insurance, the
formula used in section 6, where the assured intends that® section
6 should be atiracted. Further, the insurance Act should be amend-

_ed for the purpose.a ‘
(iiiy Children® should be brought within the benefit of section 6.

— (iv) Section 6 should be extended so as to allow contingent trusts.*

(v) The policy-holder or his heir should be ithe trustee.® where no one
is appointed ‘as 2 trustee. ’

(vi) Where, in respect of the moneys payable under the policy of insu-
rance. the insured has created a trust under section 6 of the Married
Women's Property Act, 1874, and also made a nomination, then, the
nomination, whether or not it refers to section 39, shall be disrcgard-
cd® The Insurance Act should be amended for the purpose by ad-

’ ding a second proviso to section 39(7) thereof.

Para 5.22, supra.
8Para §.30, supra.
$Ppara 842, supra,
8Para §.33, supro.
‘Para 846, supra
SPara 8.30, supra.
Para 3.34, supra.

Summary of re-
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this chapter,
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(vii) Where the policy effected by a person is not, at the time when it is
effected, expressed on the face of it to be for the bencfit of any of
the persons mentioned in sub-section (1), the insured should have a
right too at any time subsequently during the subsistence of the
policy, to create the trust!

(viii) The English Act contains the words “shall create a trust in favour of,
the objects therein named.” These words make the trust more
definite than merely “‘deeming” it to be a trust as in section 6. This
wording should be adopted.?

) {ix) Under section 6, creditors would be entitled, in case of fraud, to a
right against the (entire) proceeds of any such policy, though the
word “entire” is not used. Instead, the creditors should be entitled

' to receive, out of the moneys payable under the Policy, a sum equal
to the premiums so paid.* :

(x) In section 6(1), the words “so long as any object of the trust remains”
are ambiguous. Opportunity should be taken of stating the position
more definitely, in this regard. A re-draft is recommended.

One result of the amendment recommended will be that, subject to any
contrary intention, a named wife will take an absolute vested interest in the
policy so that, if she dies before her husband, it will form part of her estate.*

Re-draft of seotion 861. In the light of the above discussion, we recommend’® that in place of sec-

6(1). " tion 6(1), the following sub-sections should be substituted:
*(1) A policy of insurance effected by any married man on his own life,
and expressed to be on the face of it for the benefit of his wife, or of his -
children, or of his wife and children, or any of them, shall create a trust
for the benefit of his wife, or of his children or of his wife and children, -
or any of them, according to the interest so expressed, and the moneys
payable thereunder shall not, so long as mny object of the trust can be .
performed and remains unperformed, form part of the estate of the in-
sured or be subject to his debts:

of s' 11 English Provided that if it is proved that the policy was effected and the premiums
Act of 1882, paid with intent to defraud the creditors of the insured, they shall be entitled to
receive, out of the moneys payable wnder the Policy, a sum equal to the pre- ‘

minums so paid.

(1A) Where the policy effected by a person is not, at the Iir{zﬁﬁvhen it is-
effected, expressed on the face of It to be for the benefit of any. .f the persons .
mentioned in sub-section (1), the insured may, at any time during the subsistence
of the policy', intimate to the insurer in writing his decision that the policy should
be for the benefit of his wife or of his children or of his wife and children or
@ny of them; and, on receipt of such intimation by Whe itsnrer, the provisions of
this section shall, as far as may be, apply as they apply to a policy to which -~
sub-gection (1) applies. : :

Para B.55, supra.
"Para 2.56, si:pm.'
"Para 3.57, supra.

$Para 8.58, supra. )

$As to Insurance Act, see Chapter 15, infra. .

tSome alternative wording to be borrowed from the Insurance Act can be employed
instead of the word “subsistence™, if found to be more appropriate. .
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(IB) The insured may, by the policy or by any memorandum under his
hand, appoint a trustee or trustees of the moneys payable under the policy, and
from time to time appoint a new frustee or new trustees thereof, and may make
provisions for the appointment of a new frustee or new frustees thereof and for
the investment of the moneys payable under any such policy.

(IC) In default of any such appoiniment of a trustee, such policy, imme-
diately on its being effected, shall vest in the insured and his legal representative,
. in trust for the persons aforesaid. .

(ID) If, at the time of the death of- the insured, or at any time after-
words, there shall be no trustee, or it shall be expedient to appoint a new Iristee
or @ new prustees, a new frustee or new trustees may be appointed by any cotrt
having jurisdiction under the provisions of the Indian Trusts Act, 18’82.

(1E) The receipt of a trustee or trustees duly appointed, or in default of
any such appointment, or in default of notice to the insurer. the receipt of the
legal representfatives of the insured, shall be a discharge to the insurer for the
sum secured by the policy, or for the value thereof, in whole or in part, as the
case may be.

(Explanations to be added).

Explanation 1.—For the purposes of this section, an endowment policy is
a policy of insurance on life.

Explanation 2.—The provisions of this section shall apply whether or not
the benefit conferred in the manner specified in sub-section (1) is contingent.

Explanation 3.

[This should ensure that policies under the present Act also get the
benefit of the new section]. '

CHAPTER. 9
LEGAL PROCEEDINGS

9.1.  Legal proceedings by and against married women are dealt with in section
7, which reads: —

*7. A married woman may maintain a suit in her own name for the
recovery of property of any description which, by force of the said Indian
Succession Act, 1865, or of this Act, is her separate property; and she
shall have, in her own name, the same remedies, both civil and criminal

against all persons, for the protection and security of such property as if
she were unmarried, and she shall be liable to such suits, processes and
orders in respect of such property as she would be liable to if she were
unmarried.”

This section follows section 11 of the Married Women's Property Act,
1870 (33 & 34 Vict, c¢. 93), that section was repealed by the Married Women's
Property Act, 1882 (44 and 46 Vic, Chapter 75).
Ge1 LAD/76

Section 7.
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to make section 7
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to liability.
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to extend section
7 to Hindu and
Muslim women.
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(Chapten 9—Legal Proceedings.)

9.2, It would be convenient to indicate, at the outset, certain verbal chan_ges
that are required in the section. In the first place, the reference in the section

o the Succession Act, 1885, should be replaced by a reference to the Indian
Succession Act, 1925, Secondly, the mentioning of “separate™ (property) shounld
be deleted, having regard to the changed scheme which we are recommending
in this report. These changes will be required even if the present structure of
sections 7 to 10 is maintained. However, we may mention that we are separately
recommending® complete redrafts of sections 7 to 10 and if those redrafis are
accepted, the section will appear in a different form altogether—without, of -
course, affecting the substance except as indicated below.

9.3 A difficult problem is presented by ‘the laster half® of section 7 which
begins with the words “and she shall be liable to such "suits, processes and
orders in respect of such property as she would be liable to if she were un-
matried”. This part of the section raises a problem of construction.

Does it limit the property liable? Or does it limit the suit. order or
process to which the married woman is to be subject? Presumably, the first
construction was intended, but the wording could, in that case, be made more
clear by avoiding repefition of the word *soch”,

Such case law as 15 available under section 7 has been examined®?, but it
does not discuss this aspect at length, since the point was not material

9.4. Whatever be the true construction of the section as it is now worded, we

are of the view that s married woman should, in respect of the matters dealt

with in the section, be placed on the same footing as an unmarried woman, and

that the section should be revised for the purpose. It is true that no woman

has ever been debarred from suing or being sued, but it is desirable to make the

statement of the law comprehensive. The obsolete theory of unity of the spous:;/
should be put an end to, by an express provision. A married woman should, in

all respects, be placed on the same footing as an unmarried woman. -

In coming to this conclusion, we have been impressed by the considera-
tion that the common law concept of merger, on which the requirement abont
the joinder of the husband to litigation against the wife is based, is out of date.
The principle of unity of the spouses has been modified by the Act, but what
remains of that principle, should be put an end to. That is our main reason for.
recommending a change as above, .

9.5, We now come to another point concerning section 7. It is obvious that
section 7 and also sections 4 and 5—provide for exceptions to the concept-of
the ¢common law that the persopality of the married woman merges with that of
her husband on her marriage and that, as such, she cannot sue or be sued with-
out impleading her husband even in respect of her separate property. The Iatter,

.part of section 2 of the Act, however, provides that these provisions {sections 4,

% and 7) do_not apply to certain married women specified in section 2—e.pg.,
Hindu and Muslim women.

IChapter 14, infra.

Chapter 9.1, supra.

3Harris v. Harris, (1875) -LL.R. 1 Cal. 285,
Sdllamuddd v, Brahan, (1877} ILL.R. 4 Cal. 140.

5n re : Mantel, (1895 LL.R. 18 Mad. 15. ) .
iAMrs. Goudoin v. Venkatesgn, (1907) LL.R. 30 Mad. 378,
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We are of the view that a statuwtory provision to the effect that the dis-
ability does not apply o any married woman in India should, in suitablc
language, be inserted in the Act
B55A. No doubt, section 2 of the Act of 1874 shows that Hindus and Muslims Ext{ensmn of prin-
are, taken as governed by their personal law, which does not recognise the legal F ‘;{Iﬁfdui"“’ﬂ’m’
unity of the spouses. Buf, in our view, the principle incorporated in section 7  lims etc.
should be expressly extended to Hindus, Muslims etc. in  order to avoid any
arguments that women belonging to these communities are subject to the doctrine

of unity.

We think that opportunity should be taken of malnng the section com-
prehensive in this regard.

In short—

{a) so far as women other than Hindu and Muslim women are concern-
ed, the amendments recommended by us will make the provisions
more comprehensive than at present;

(b) so far as Hindu and Muslim women are concermed, the amendment
recommended will re-state the position which is now accepted, not by
virfue of the Act of 1874, but by general law.

The new provisions will, thus, avoid doubts in all respects as to the
gorrect legal position in regard to the liability of married women in matters that
could be raised in civil litigation.

CHAPTER. 10,
WIFES LIABILITY TOR POST-NUPTIAL DEBTS

10.1, The hability of a wife for post-nuptial debls is dealt with in section 8.  Séction &
which reads— '

“8. Wife's liability for post-nuptial debis—If a married woman {whether
married before or after the first day of Januvary, 1866) possesses separate
property, and if any person enters into a contract with her with reference
to such properiy, or on the faith that ber obligation arising out of such
contract will be satisfied out of her separate property, such person shall’

" be entitled to sue her, and, to the extent of her separate property, to
recover against her whatever he might have recovered in such suit had
she been unmarried at the date of the contract and continued unmarried
at the execution of the decree:

“Provided that nothing herein comtained shall: —

(a) entitle such person to recover anything by atlachment and sale or
otherwise out of any property which has been transferred to a woman
or for her benefit on condition that she shall have no power during
her marriage to transfer or charge the same of her beneficial interest
therein or

(b} affect the liability of a busband for debts contracted by hxs wife’s
agency expressed or implied.”
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Recommendation.  10.2, In this section, the following changes are required: —

’ (i) removal of the word “separate” occurring before the word “pro-
mrt}r’,.l
(i) - deletion of proviso (a), which relates to restraint on anticipation.?

We recommend accordingly.

10.3. The proviso to section 3 was revised in 1929, and its history is interest-

E"éi‘;g IE;W_I’“"&S" ing. While section 10 of the Transfer of Property Act recognised the validity
of a restraint on alienation in respect of married women belonging to certain
communities, there was, previously, no statutory provision laying down the law
as to whether property in respect of which such a restraint on alienation had
been imposed could be atlached in execution of a decree in satisfaction of
liabilities of the married women. In England, it has been held® that the pro-
perty could not be attached. In India, becausz of the absence of a specific
provision on this point, some High Courts—namely, Calcutta* and Bombay—
held that a creditor of the married woman could enforce his claim against pro-
perty which a married woman had been restrained from alienating. In doing so,
these High Courts mainly relied on sections 7 and 8 of the Married Women’s
Property Act as they then stood. Under section 7. a married woman may sue
or be sued in her own name in respect of her separate property, and under
section 8 (as it then stood) a person entering into a contract with a married
woman_ with reference to her separate properiy may sue and recover against her
1o the extent of that property. The- Madras- High Court, on the other hand,
held that these two sections of the Married Women’s Property Act did not come
in the way of the restraint on alienation being enforced to the extent of prevent-
ing attachment also. Accordingly to the Madras High Court, the legislature
had not shown any intention to ignore such conditions. This view was taken
by the Madras High Court in two cases’™’. In taking this view, the Madras High
Court relied also on the fact that after the Married Women's Property .Act,
1874, the legislature had, in section 10 of the Transfer of Properiy Act, 1882,
given statutory effect to the doctrine of restraint on anticipation. According t»
the Madras High Court, the restraint on’ anticipation is recognised and enforce-
able in India and ifs operation is not affected by section 8 of the Murried
Women’s Property Act. Decrees passed in accordance with section 8 against a
separate property, if any, of a married woman in respect of her contracts could
not be operative against property which she was restrained from alienating
because to hold otherwise would render the restraint upon anticipation absolute-
ly inoperative. Procedural rules authorising attachments could not also be read
as authorising the attachment of property which, by a rule of substantive law,—
now embodied in section 10 of the Transfer of Property Act,—is incapable of
being transferred or charged by the beneficiary. The second Madras case’
cites a number of English cases; but it is unnecessary to discuss them here. The
principal consideration which weighed with the Madras High Court was that
any other view would render the restraint inoperative,

1See also Chapter 14, infra.

iGee discussion as to “Restraint on anticipation”, Chapter 13, infra.
Chapman v. Biggs, (1883) 11 QB.D. 27.

SHippolite v, Stuart, (1885) LL.R. 12 Calcutta 522,

'Cursetii v. Rusiomji, (188T) LLR. 11 Bombay 348.

5{n re Mantal and Mantal (1895) IL.R. 18 Madras 199.

1Goudoin v. Venkatasa Mudalfy, (1907) LL.R. 30 Madras 377, 378.
bGoudoin v. Venkatasa Mudally, {1907} L.L.R. 30 Madras 377, 380.



Married Women's Property Act, 1874 65

{Chapter 10.—Wife's Liability for Post-Nuptial Debts. Chapter 11.—Ante-
Nuptial Debts.  Chapter 12 —Husband's Liability for Wife's Breach of Trust
or Devastation.)

10.4. In view of this confilict of decisions, legislative action became necessary.  Amendment of
In 1929, the Lecgislature, while amending the Transfer of Property Act, also  1929.

amended section 8 of the Married Women's Property Act, by expressly providing

that decrces passed against a married woman under section 8 could not be

executed by attachment or sale of the property which sfie was restrained from

alienating during marriage.

We have discussed this history to show the connection between section g
of the Act of 1874 and section 10 of the Transfer of Property Act. We may
state here that we are recommending deleting of the proviso to section 10 of
the Transfer of Property Act.’

CHAPTER 11

ANTE-NUPTIAL DEBTS

11.1. Section 9 provides that the husband is not liable for the ante-nuptial
debts of the wife. It reads: ! '
«g. Husband not liable for wife’s ante-nuptial debls.—A husband mar-
ried after the thirty-first day of December, 1865 shall not, by reason only
of such marriage, be liable to the debts of his wife contracted before
marriage, but the wife shall be liable to be-sued for, and shall, to the
extent of her separate property, be liable to satisfy such debts as if she
had continued unmarried :
Provided that nothing contained in this section shall invalidate any con-
tract into which a husband may, before the passing of this Act, have
entered in consideration of his wife’s ante-nuptial debts.”

' In this section, the expression “separate” should be deleted, and we re-
ended accordingly? We are also recommending restructuring of Sections
T— .

Section 9.

T0Im
0.
CHAPTER 12
HUSBAND'S LIABILITY FOR WIFE'S BREACH
OF TRUST OR DEVASTATION

12,1, The fiction of the unity of the husband and wife led to several rules,
and one of the rules pertained to the field of liabiliy of the husband for the
WIOngs committed by the wife. A species of such (civil) wrongs, is breach of
trust or devastation. It was considered necessary to deal specifically with such
liability, in section 10. The section reads— _
“]0. Where a woman is a trustee, executrix or administratrix, either
before or after marriage, her husband shall not, unless he acts or inter-
meddles in the trust or administration, be liable for any breach of trust
committed by her, or for any miapplication, loss or damage to the eslate
of the deceased caused or made by her, or for any loss to such estate
arising from her neglect to get in any part of the property of the deccas-

ﬂ-il
In a sense, the section constitutes a negation’of the rule that the husband

is liable for the wife’s wrongs.

Section 10.

1Chapter 15, infra.
15z also Chapter 14, infra.
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12.2. The principle of the section needs no change. However, we are recom-
mending a restructuring of sectiong 7 to 10 of the Act', which will render
retention of section in the present form unnecessary.

Recommendation.

CHAPTER 13
OTHER MATTERS

Suits between spo- 13.1, Apart from questions arising out of the provisions of the Act of 1874,
uses liability of ... are certain other matters which indirectly relate to the proprietary aspect

wife to third par- )
ties and liability of marriage. We propose to mention here three of them, in order to make our

ﬁ;ﬁ’g,‘ﬁ for his  giscussion comprehensive, though it may not be feasible in this Report to
recommend amendment of the law on all of them.

(1) Suits between spouses.

In England, statute now provides that each of the parties to marriage

has the same right of action in tort against the other as if the parties were not
married? There is one restricion in this regard, namely, when an action in
tort is brought by one party to the marriage against the other during marriage,

the Court may stay the action if—
(a) it appears that no_substantial benefit* would accrue to either party
from continuance of the proceedings, or
(b) the question could be more conveniently disposed of under section
17, Married Women’s Property Act, 1382 ,

We do not propose to make any recommendation on the subject, ag it
is not concerned with the property of & married woman as such.

(2) Liability of a wife to third persons.

In England, under the Law Reform Act of 1935, a2 married woman may
be sued for her torts, and is subject to the law relating to bankruptcy and @
the enforcement of judgments and orders in all respedts as if she were a jeme

sole. Before that Act—
(i) any damages recovered against her would be levied only out of her
separate property not restrained from anticipation, and
(i) she could not be made bankrupt unless she was carrying on a
scparate trade.

We are recommending the adoption of this section® in another Chapter
since we find the provision to be in harmony with modern notions.

_ (3) Liability of a husband for his w;’fe’s dorts.

Another change made by the Law Reform Act of 1935% may be noted.
At common law, a husband was liable to be joined with his wife in all actions
for torts committed by the wife during the subsistence of the marriage.

WChapter 14, mfra
s5ection 1, Law Reform (Husband and Wife} Act, 1962. (Appendix 6).

#See 241 H.L. Debates, 5th Series, Col. 1104, for the meaning of *substantial™.
Section 1, Law Reform {Married Women's and Tort feasors) Act, 1935, (Appendix 4).

WChapter 14, infra. -
sgection 3, Law Reform (Married Women and Tort feasors) Act, 1935, (Appendix 4).
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The House of Lords decided that this liability had not been taken away
by the Act of 1882, Now, the 1882 Act had taken away the husband’s intersst
in the wife’s property, but he still remained liable for the wife’s torts. This
was unjust. In Newton v. Hardy for example, a woman plaintiff recovered
damages from the defendant for the enticement of the plaintiff's husband by
the defendant’s wife. The Act of 1935 remedied this injustice.?

We are separafely recommending’ -the adoption of this provision, in
another Chapter since we find it rational and in tope with modern notions.

CHAPTER 14
RECOMMENDED AMENDMENTS IN THE ACT OF 1374
BY WAY OF SIMPLIFICATION IN A FEW SECTIONS

141. We have, in the preceding Chapters, made certain specific recommenda-
tions for amendment of the Act. Besides the specific amendments recom-
mended in each Chapter, we may mention herg that the drafting of some
séctions of the Act. in respect of which we have sugpested removal of the word
‘separate’, is capable of improvement and simplification, and opportunity should
be taken of simplifying them. We recommend that the following new sections
should be substituted in place of existing secfions 7 to 10. In comsequence,
sections 4 and 5 can be deleted.

Hence, our recommendations are as follows:
Existing sections 4 and 5
Existing sections 4 and 5 should be deleted, in view of the revised-sections
7 to 10 recommended below.
Revised sections 7 1o 10
7. Subject to the provisions of section 10, a married woman shall—

{2) be capable of acguiring, holding and disposing of, any property;

(B) be capable of rendering herself, and being rendered, liable in respect
of any torf, contract, debt or obligation: '

() be capable of suing and being sued, either in fort or in contract or
otherwise: and

(d) be sub;ect to the law relating to bankruptcy and to the enforcement
of judgments and orders;

in all respects as if she wete a feme sole.

8. Subject to the provisions of section 10, all property which—

(a) immediately before the passing of this Act was the separate property
of a married woman or held for her separate use in equity; or

(b) belongs at the time of her marriage to a woman married after the
passing of this Act; or

{c) after the passing of this Act is acquired by or devolves upon a married
womar, shall blong to her in all respects as if she were a feme sole

’ and may be disposed of accordingly.

Newton v. Hardy, (1933) 149 L.T. 165,
[ection 3, Law Reform etc. Act, 1935,
*Chapter 14, infra.
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Property of mar-
ried women 1CF.
section 2, English
Act of 1935,
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band's liability for

wife's torts and
antenuptial con-
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section 3, English
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Savings,
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9. Subject to the provisions of section 10,

cation in @ Few Sections.)

the husband of a martied

woman shall not, by reason only of his being her husband, be Tiable—

(a)

(b)

10.

(@)

»

(e}

in respect of any tort committed by her whether before or after the
marriage, or in respect of any contract entered into, or deht or obliga-
tion incurred, by her before the marriage; or

to be sued, or made a party to any legal proceeding brought, in res-
pect of any such tort, contract, debt or obligation.

(i) Nothing in sections 7 to 9 shall—

during coverture which began before the day of
affect any property to which the title (whether vested or contingent,
and whether in possession, reversion or remainder) of a married
woman accrued before that date, except property held for her sepa-
rate use in equity; :

affect any legal proceeding in respect of any tort if proceedings had -
been instituted in respect thereof before the passing of this Act;

enable any judgement or order against a married woman in respect
of a contract entered into. or debt or obligation incurred, before the
passing of this Act, to be enforced in bankruptey or to be enforced

otherwise than against her property.

2. For the avoidance of doubts it is hereby decIarcd that nothing in sec-
tions 7 to 9—

@

(b)

(©

(d

shall render the husband of a married woman liable in respect of any"
contract entered into, or debt or obligation incurred, by her after thi
marriage in respect of which he would not have been liable if this

Act had not been passed;

shall exempt the husband of a married woman from liability in res-
pect of any contract entered into, or debt or obligation (not being a
debt or obligation arising out of the commission of a tort) incurred,
by her after the marriage in respect of which he would have been
liable if this Act had not been passed ;

shall prevent a husband and wife from acquiring, holding, and dispos-
ing of, any property jointly or as tenants in common, or from render-
ing themselves, or being rendered jointly in respect of any tort, con-
tract, debt or obligation, and of suing and being sued either in tort
or in contract or otherwise, in like manner as if they were not

married ;
shall prevent the exercise of any joint power given to a hushand and
wife.

Date of commencement of the Married Women’s Property Act, 1874,
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CHAPTER 15
AMENDMENTS IN OTHER ACTS
1 INTRCDUCTORY.

151, In this Chapter, we shall discuss briefly the amendments that are requir-  Introductory.
ed in Acts other than the Act of 1874, in consequence of owr recomendations

in this Report. The Acts to be considered are ;
(D the Transfer of Property Act, 1882,
(iiy the Indian Trusts Act, 1882; .
(i) the Tnsurance Act, 1938
(v} the Indian Succession Act, 1925.

In the last mentioned Act, we are pot recommending any amendment,
" but we shall briefly consider the question whether any changes are needed.

. : II. TRANSFER OF PROPERTY ACT, 1882

152. We have carlier’ referred to the proviso to  section 10°of the Trapsfer Section 10, Trans-
of Property Act, 1882, under which property can be transferred to a married f;gt, ?fsgz.Property
woman who is not a Hindn or a Muslim, with a condition restraining her abso-

lutely from aliensting it during marriage. This provision is in derogation of the

general rule enacted by scotion 10 in its main paragraph,.prohibiting the impo-

sition of an absolute restraint on alienation. In our view, the proviso is not

justified, in view of the growing social consciousness in the country., Christians

and Parsis—-to whom the proviso primarily applies,—are not less educated than

others. There is no such restriction for other communities. The proviso is

linked up with section 8§, Married ‘Women’s Property Act. In our new scheme,

its deletion is unavqidable.

153. Havipg taken inio account the social conditions of the present day apd'  Resommendation
the considerations mentioned above,? we are of the view that in section 10 of the 1o amend section

Transfer of Property Act, the proviso relating to restraint on aliepation shounld },?;) T'E t;”f{ﬁ_ of
 Dow be removed, and we recommend accordingly.

I INDIAN TRUSTS ACT, 1882,

154. Provisions concerning restraint on alienation occur also in the Trusts Act. Provisions in the

In an earlier Chapter,' we have recommended amendment of sections 56 and 58 Eof“'t da*:*ict—kzé

of the Indian Trusts Act, 1882 . amend, " ‘
We recommend that in section 56 of the Trusts Adt, the last paragraph

should be deleted, and in section 58 of that Act, the proviso should be deleted.

The revised sections will then read zs under:

Revised sedfions 56 and 58, Indian Trusts Act, 1882

“36. The beneficiary is entitled to have the intention of the author of tl-le.

trust specifically executed to the extent of the beneficiary’s interest: Right _to specific

Para 5.7, supra,
“Para 15.2, supra.

YSee para 5.12, supra.
10—1 LADYT6
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Right to transfer
of possession,

Right to  transfer
of beneficial inter-
-

Section 39(7), In-
surance Act, 1933,

Nomination  and
trust,

Married Women's Property Act, 1874
(Chapter 15.—Amendments in Other Acis)

and, where there is only one beneficiary and he is competent to contract,
or where there are several benecficiaries and they are competent to conk
tract and all of one mind, he or they may require the trustee to transfer
the trust-property to him or them, or to such person as he or they may
direct.

(Last paragraph of section 56 to be deleted)
(Illustrations as at present).

“58. The beneficiary, if competent to contract, may transfer his interest,
but subject to the law for the time being in force as to the circumstances
and extent in and to which he may dispose of such intersst.

{Proviso to be deleted).
IV. INSURANCE ACT, 1938.

15.5. In view of certain points discussed in this Report! in connection with
section 6, a few changes are required in the Insurance Act, 1938." The first

point concerns section 39(7) of that Act, which reads:

“{7y The proﬁisicns of this section shall not apply to any policy of lifs
insurance to which section 6 of the Married Women's Property Act, 1874,
applies, or has, at any time, applied:

Provided that where a nomination made, whether before or after the com-

mencement of the Insurance (Amendment) Act, 1946, in favour of the wife

of the person who has insured his life or of his wife and children or any

*  of them is expressed, whether or not,.on the face of the policy, as being

. made under this section the said section 6 shall be deemed not to apply
or not to have applied to the policy.™ '

15.6. The point which arises out of the proviso 10 section 3X7) of the Insurance
Act, quoted above® may be thus stated. A person who decides to create a trust
under section 6 may, by misunderstanding of the law or through slip or ignorance,
enter also a nomination-in the policy. In such a case, what should prevail is
the trust under section 6, and not the nomination. However, as the proviso to-
section 37 now stands, it is possible to take the view that the nomination

overrides the trust. In our opinion, it is desirable to prevent such a situation

from arising, and an amendment to section 39(7), prowso. Insurance Act, on this
point is, in our opinion, desirable.®

* We are also of the view that it is desitable to insert, in the policy, a
specific note, impressing it upon the insured that if he creates in trust under

section 6, he shall not make a nomination under section 39 of the Insurance Act.. *

We are proposing a suitable provision on this point in the new section 39A -
Insurance Act' which we are recommending.

Besides the points stated just now, section 3%(7) of .the Insurance Act.
will require another change so as to add a mention of ‘children’. This change is;
consequential on our recommendation to expand the stope of section 6 of the
Act of 1874 so as to authorise a trust for children.

IChapter 8, swpra.

tPara 15.5, supra.

3%ee nlso para 8.54, aupra.
iSeg para 157, Infra.
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To give effect 10 the above propositions, we recommend that sub-section
{7} of section 39 of the Insurance Act should now be revised as follows:

{7} The provisions of this section shall not apply o any policy of life
msurance to which section 6 of the Married Women’s Property Act, 1874,
applies or has at any time applied:

Provided that where-a nomination made whether before or &fier the
commencement of the Insurance (Amendment)’ Act, 1946, in favour of
the wife of the person who has insured his life ov of his wile and children
or his children or any of them is expressed, whether or not on the face of
~the policy, as being made undsr this section, the said section 6 shall bs
deemed not to apply or not to have applied to the policy.”

Provided, however, that where, in  respect of the moneve payable under
ary policy of instrance. the insured has cregted a trust wnder section 6
of the Married Women’s Property Act, 1874, and also made a romina-

* fion, then the nomination, whether or not it refers to this section, shall
prevail be disrecarded.”

157. 8o much as regards section 39(7) of the Tnsurance Act. There is another
amendment needed in that Act. We have,! while dealing with section 6 of the
Act of 1874, pointed out the nzed for inserting a specific provision in the
Insurance Act as to life policies, in regard to the statement to be made as to
whether the assured wishes to avail himself of section 6 of the Act of 1874,
Accordingly, we recommend that & provision shonld be added in the Insurance
Ack, 1938, —say, as section 39A,—as follows:—

Section 32A, Insurance Act, 1938
1te be added)
“39A. (1) Every policy of life insurance shall—

(a)r contain a column or. paragraph wherein a statement could be made
as to whether the persom insured has decided to avail himself of the
provisions of section & of the Married Women’'s Property Act, 1874,
and

{b) if the person insured has communicated to the insurer his decisicn to
that effect, contain the following statement— -

“This policy is for the benefit of ....coooniviiiinis and the following -

-persons are the trustees for the purposes of section 6 of the Married
Women's Property Act, 1874, and

(¢} if the person insured has not communicated to the insurer his
decision to avail himself of the said section 6, contain a statement to
that effect. ’

{2) To the column or paragraph referred to in clause (a} of sub-section
(1), there shall be attached a foot-note indicating that where the insured fills up
that column, by making the statement referred to in clause (b) of sub-s.ectmu 1R
he shall not make a nomination under section 39"

TPara B.42, supra.

n

Section 394, Insu-
rance Act, 1938
(New sectiom o
be  inegrted).
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Succemsion Act

Married Women's Property _Act, 1874
(Chapter 15.—Amendments in Other Acts)

" V. INDIAN SUCCESSION ACT, 1525,

158. We now deal with the question whether any changes are needed in the
Indian Succession Act, 1925. Our recommendations in regard to the Act of
1874 raise certain questioms relating to sections 20, 21 and 22 of the Succession
Act. (AJl these sections are confined, practically, to non-Hindu and non-Mus-
lims). The following points may be made in this connection. ,

(2) In theory, section 20 could be repealed, in view of the proposed com
prehensive provisions relating to property of the married women; but the subject
dealt with in section 20 is also dealt with in section 21 (see below).

(b) Repeal or transfer of section 21 creates some difficulties, because—

() it is itself referred to in section 22,—which deals with marriage settle

ments—of different topic ; and

(ii} section 21 contains a rule of private international law, more appro-
priate in the Succession Act. -

(c) Section 22 deals with marriage settlements—which is .a topic outside
the scope of the present Report. .

In view of the above considerations, we do not propose to disturb these
sections of the Succession Act, and we have come to the conclusion’ that they
need not, be repealed or amended. The over-lapping, if any, between section 20, .
Succession Act and mew section 2 of the proposed Act (replacing the 1874 Act),
is a very minor oope.
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We would like to.place on record our warm appreciation of the valuable sssistance
we have reccived from Shri Bakshi, Member-Secretary of the Commission in the preparation

of this Report.

P, B. Gajendragadkar vevemeeeriin o Chafrman
P. K. Tripathi e Member .
A ciivieennno Member
5. 5. Dhaeo ‘
....Member
P. Sen-Varma
veeeer Membet
R, C. Mitra ) - _
. . : cereerinr o Member-Secretary,
P, M. Bakshl -

Dated the 12th May, 1976
New Pejli
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APPENDIX 1
THE MARRIED WOMEN (PROPERTY ‘?;‘4? MISCELLANEQOUS PROVISIONS) BILL,
7

T

A Bill to declare and amend the law relating to married women, and ko o pur-
e :

pases.

Whereas it is desirable to amend the law relating %o the property, rights and liabi-

lities of married womea who do not profess ths =35, Muhammadan Buddhist, Sikh or
Yuina religion ! P s »

. And whereas it is desirable to deciare the Taw relating to soits and other Tegal pro-
ceedings in respeét of married womer. who profess the Hindu, Muohammadan, Buddhist,
Sikh or Jaina religion ;

. And whereas it is desirable. to re-state the law relating to polizes of life insurance in
relation to married women, /

Be it enacted by Parliament in the ....................% year 'of the Republic of India,

as follows:

1. (1Y This Act may be called the Ma:_ied
visions) Act, 1976.

{2} Tt extends to the whole of India cxcept|1, the State of Jammu and Kashmir,

‘f‘r’omen (Property and Miscellaneous Pro-

2. Subject to the provisions of section 5, a married woman shall*~

(a) be capable of acquiring, holding and disposing of, any property ;

(b} be capable of rendering herself, and being rendered, liable in respect of any tord,
contract, debt or obligation ;

{c) be capable of suing and being sued, either in tort or in contract or otherwise:
and

{d) be subiect to the Iaw relating to insulvency and to the enforcement of judgements
and orders ;

In all respects as if she were unmarried.
3 Subject ta the provisions of section 5, all property which—
{a} immediately before the .............. day of ......c....oeovivueeen b was the separate
properiy of a married woman or held for her separate use in equity; or .
{b} at the time of her marriage belongs to a woman married after the said date;

or
{c) after the said date i€ acquired by or devolves upon a married women,
shal! belong to her in all respects as if she were unmarried and may be disposed of
accardingly. .

4. Subject to the pravisions of section 5, the hushand of a married woman shall not,
by reason only of his being her husband, be liable—

fay in tespect of any tort- committed by her whether before or after the mar-
riage, or in respect of any contract entered into, or debt or oblipation incurred, by
her before the marriage; or

(M) to be sued, or made a party to any legal proceeding brought, in respect
of any such tert, contract, debt or obligation.

5. For the avoidance of doubts, it is hereby declared that nothing in zections 2 to
§

{2) shall render the husband of a married woman liable in respect of any con-
tract entered into, or debt or obligation incurred. bv her after the marriage in res-
pect of which he would not have been liable if this Act had not been passed ;

'As to the word “Jaina”, see Constitution, article 25, Explanation 2. -
T i
*Usual enacting formula to be used,

3As to the past the existing Act of 1874 will take care; see section 6, Central Clauses
1897, -

iDate of commencement of the new Act of 1976,

74

Act.
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(Appendix 1.—The Married Women (Property and Miscellansous Provisians) Bill, 1976)

{b) shall exempt the husband of a married woman from liability in respect
of any contract entered into, or debt or obligation {not being a debi or obligation
arising out of the commission of a torl) tneurred, by her after the marriage in
respect of which he would have been liable if this Act had not been pass:d ;

{¢) shall prevent a husband and wife from acquiring, holding, and disposing
of, any property jointly or as tenants in comalon, or from rendering themselves,
- heing tendered liable jointly in respect of any lort, contract, deb: or abltgation,
“wrg and being susd  either in tort or in  contraclt or otherwise. in Like

* were not married ;

‘he exercise of any joint power given to a husband  and

6. " ‘o any married woman who at the time of her
marriage’ Pivre. - Puddmst, Sikh or Jaina religion or whose

husband at the L. any of those religions.

by declared that a married woman who
Jubammadan, Buddhis:, Sikk or Jaina
arriage professed any of those religions—

{2} For the avow
at the time of her murriag.
religion or whose husbumd at .
{a) shall bz, and shail .. slways to have been, capable of suing and
being sued, either in tort or im . -t or otherwise ; and

(b} shall be, and shall be deened always to have been, subject to the law relai-
ing to insolvency and to the enforcem.mt u_f quisgments and orders,

as if she were unmarried.

{3) For the avoidance of doubts, it is hereby alsc declared that the husband of
any such marcied woman shall not, by reason ooly of his being her husband, be Lable,
or deemed ever to have been liable,—

(a) in respect of any tort committed by her whether before or after the mar-
riage; or

(b) in respect of any contract entered into, or debt or oblipation incurred,
by her before the marriage ; or

(c} 1o be sued, or made a party to any legal proc:oding brought, in respect
of any such tori, contrac,, debr or obligalion. :

1 (1) A policy of insurance effected by any married man on his own life, and ex-
pressed to be on the face of it for the benefit of his wife, or of his children, or of his
wife and children, or any of them, shall create @ trust for the benefit of his wife, or of fus
children, or of his wide and chudren, or any of them, according to the interes: so expres-
sed, and the moneys payable thereunder shall not, so long as any object of the trust can
be performed and remains wnperformed, form part of the estale of the insured or be sub-

ject to his debts:

Provided that if it is proved that the policy was effected and the premiums  paid
ith inlent to defraud the credifors of the insured, they shall be entitled 1o receive, ow
f the moneys payable under the policy, a swm equal 1o the premium 5o pad.

(2) Where the policy effccted by a person is not, at the time when it is effecred,
pressed on the face of it to be for the benrefit of any of the persons mentioned in sub-
crion (f), the inswred may, at any lime during the subsistence of lie puiicyl, inuiavite
- the insurer in writing his decision that the policy should be for 1he benefit of his wife

af his children or of his w.fe and children or any of them, and. on receipi of such
‘mation by the insurer, the provisions of this seciion shall, as far as may be, apply as
“apply o a policy to which sub-section (1} applies.

(3) The insured may, by the policy or by any memorandum  under  his hand,
vaint a trustee or trusievs of the moweys puyuble under the policy, qn.d from yme to
< dppoinf a nmew trustee or new [rustees thereof, and may make provisions for the ap-
intment of a new rrustee or new trustees thereof, and for the invesiment of the moncys
yable under any such policy.

(4} jp—&;m”zh of any such appoiniment of a trustee, such policy, immediately on

IS eflected,

persons aforesaid, H

5) ff, ar :he\ﬁme of the death of the insured, or at any time afierwards, rhete

shall be nio truswe or frusiees, @ wew trusice or new Irustees may be appoinnd by any
court having jurisdiciian wnder the provisions of the Indian Trusts Act, 1882

Some alternative wording to be borrowed from the Insurance Act can be employed
jnatead of the word ‘subsistence’, if found to he more appropriafe.

rhalt vest in the insured and his legal represcntatives, in trust for the

73

Application of sec-
tions 2 to 5,
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4. section 11, En-
ghish Act of 1382,
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Bower {0 ¢xampt,

Interesta and
powers 1not ac-
quired nor lost
by marviage.

Effect of marriags

een persen
domiciled and one
not domiciled in
India.

Settlement of mi-
nors’ properiy in
contemplation  of
marriage.

Married Women's Property Act, 1874

(Appendix 1.—The Married Women (Property and Miscellaneosus Provisionsy Bill, 1976,
Appendix T—Existing sections 20 ro 22, Indiant Succession Aci, V925, Appendiv 3.—Section

11, Married Women's Property Act, 1882 (Eng)

(6) The receipt vf a trustee or trustces duly appointdd, or in defanlt of any .m_ck
gppoiniment, or in defqult of notice to the insurer, the receipt of the fegal representalive
of the unred, shall be g discharge to the insurer for the sum insured by the policy, or
for the value thereof, in whole or in part, as the case muay be.

. Explanadon {—For the purposes of this sackion, an endowme=’
of insurance on life.

Explunation 2.—The provisions of this section shalf -
fit conferred in the mannper specified in sub-section {I)

Explangtion 3—In relation to any polir
this Act to which this section would havd apr
tion shall apply in substitution of section F

ement of
. porce, this zece
croperiy Act, 1874,

g, (1} The Swate Government may,
from the pussing of this Act or prosped
of ibe provisions of this Aet the membe.
sect or iribe, to whom it may cousider’ ..
Provisions, ‘

2y The State Government may alsg revidge agy such order, but not so that the revoe
cation shall have any retrospective efzcr, ’ -

Garer, ) All orders and Tevocations under this section shall be published in the Official
AZeLe,

order, either reirospectively

n the operation of all or any
sect or tribe, or part of a race,
. inexpedicnt o apply such

9. Repeal of the Aet of 1874—Section not drafted).
W Amendment of other ActP—{Amending section not drafred}.

AFPENDIX 2
EXISTING SECTIONS 20 TO 22, INDIAN SUCCESSION ACT, 1925

2 (1) No person shall, by marriage, acquire any interest in the property of the .
son whom ke or she marries or betome incapable of doing any act in respect of hisp%rr
her own property which he or she could have done if unmarried,

{2) This section— . )
{a) sitésélﬁl _not 2pply lo any marriage contracted before the fitst -day of January,

>

(b} shall nm't:1 al];p!:,f', :;]nd shall be d%en'i::d never io have applied, to any marriage
one or both ol ihe parties to which proifessed at the time of the mars
Hindu, Mubammadan, Buddhist, Sikh or Jain religion, . arriage, the

21. 1f a person whose domicile is not in India marries in India person whose don
cile is in India, wneither party acquires by the marriage amy vights in respect of any 2]
perty of the other party not comprised in a settlement made previous to the marria,
whith he or she would not acquire thereby if both were domicied ip India, at the tir

L

of the marriage.

22, (1) The property of a minor may be ssttled in. coftemplation of marriage,
vided the settlement is made by the minor with the approbation of the minor’s father,
if the father is dead or absent from India, with the approbation of the High Court.

{(2) Wothing in this section o. in section 21 shall apply to any will made or
tacy occurring before the first day of January, 1866, or to intestate or testamentary st
sion o the property of any Hinduy, Muhammadan, Buddhist, Sikh or Jains.

: APPENDIX 3
SECTION Ut, MARRIED WOMEN’S PROPERTY ACT, 1382 {ENG)
“11. Moneys payable under pelicy of asstrance mot to form Part o?éstm

insuted. A imarried woman may

ect policy Upon her own life or

the life of her husband for her town benefit); and the same and all benefit thereof shali

ensure accordingly.

v

‘Existing word ‘impossible’ is
Jeleted.

Amendments to the Insurance Act, the Transfer of Properiy Act, Trusts Act eto.
been indicated separately. (Chapter 15 of the Report). ste. ha

considered  unnecessary, and has, therefore, been
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(4 ppendix 3.—Section 11, Marricd Women's Property Act, 1882 (Eng). Appendix 4—Law
Reform (Married Women and Torifeasors) Act, 1935 (Eng.)

. A policy of assurance effected by any man on his own life, and expressed to be
Jor the benefit of his wife, or of his children, or of his wife and chifdren, or any of them,
or by any woman on her own life, and expressed to be for the benefit of her husband, or
of her children, or of her husband and children, or any of them, shall create a trust in
favour of the objects therein named, amd the moneys payable under any such  policy
shall not so long as any object of the trust remsins unperformed, from part of the estate
of the insured or be subject to' his oi her debis; Provided, that if it shall be proved that
the policy was effected and the premiums paid with intent to defraud the creditors of
the insured, they shall be entitled to receive, out of the moneys payable under the policy,
a sum equal to the premiums so paid. The insured may by the policy, or by any memo-
-andum under his of her hand, appuint a trustee or trusiees of the monkys payable under
the policy, and from time to time appoinl a new trusiee or new trustees thereof, and may
make provision, for the appeointment of a new trusice or new lrustees thereof, and for
the investment of the moneys payable under any such policy. In default of any such
-~ppointment of a trustee, such policy, immediately on its being effected, shall vest in the
wured and his or her legal personal represeniatives, in trust for the purposes aforesaid.
at the time of the death of the insured, or at any time afterwards, there shall be no
steg, or it shall be expedient to appoinf a new (rustce or new (rustees, a rustec or
stees or a pew (rustee or new frusiees may be appoinfed by any court having jurisdic-
under the provisions of the Trustee Act, 1850, or the Acts amending and extending
. same. - The receipt of a trustee or trustess duly appointed, or in defaclt of any such
sppointment, or in default of notice to the insurznce office, the receipt of the legal per-
sonal representatives of the insured shali be a discharge to the office for the sum secured
by the policy, or for the vaiue thereof, in whale or in part.”

APPENDIX 4
1.AW REFORM (MARRIED WOMiEN AND TORTFEASORS) ACT, 1935 {ENG.)

Capacity of marvied women

Subject to the provisions of this Part of this Act [ ]l & married
wn shalk—

{z) be capable of acquiring, helding and dispoting of, any property ; and

(b) be capable of rendering herseif, and being rendered, liable in respect of
any tort, contract, debt, er obligation ; and

fc) be capable of suing and being sued, either in tort or in contract or other-
}wise ; and

(d) be subject to the luw relating to bankruptcy and to the enforcement of
judgments gnd orders, in all respects as if she were a feme sole.

Property of married women
2. (1) Subject to the provisions of this Part of this Act all property which—

(a) immediately before the passing of this Act was the separate property of a
married woman or held for her separate use in equily ; or
C () belongs at the time of her marriage to a woman married after the passing
i of this Act; or
(¢} after the passing of this Act is acquired by or devolves upon a married
worman,
shall belong to her in all tespects as if she were a feme sole and may be disposed of
cordingly ;
{Proviso and sub-sections (2} and (3) repealed by Married Women (Restraint upon
icipation) Act, 1949 (c. 78}, 5. 1, Sched, 2]. ]

Jition of husband's Hability for wife in torts and amte-nuptinl contracts, debis and
obligations

Subject to the provisions of this Part of this Act, the husband of a married woman
«ot, by reason only of his being her husband, be hable-—l

W%‘;ﬂct of any tort committed by her whether before or after the mar-
riage, of in respact of ~3Ny coniract entered into, or debt or obligation incurred, by
' her before the marriage ; o™
(b} to be sued, or made a party to any Iegal proceeding brought, in respect
of any such tort, contract, debt, or obligation.

TWords repeaied by Law Reform (Husband and Wife) Act, 1962 (c. 48), s. 3(2), Sched.
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{4 ppendix d~Law Reform (Married Women and Torifeasors) Act, 1933 (Eng). Apperdix
S—Married Women (Restraint upon Auaticipaion Act, 1948 (Eng.)

Savings
4, (1) Wething in this Part of this Act shall—

{a) during coverture which began before ihe first day of January eightesn
hundred and eighty three, affect any property to which the title (whether vesied or
contingent, and whether in possession, reversion, ot remainder) of a married woman
accrued before that date, except properly held for her separate use in equity ;
~ {b) affect any lepal proceeding in respect of any tort if proceedings had been
instituted in respect thereof before the passing of this Act;

{c) enable any judgment or order against a married woman in respect of n
contract entered into, or debt or obligation incurred, before the passing of this Act,
to be enforced in bankruplcy or lo be enforced otherwise than against her property.

(2) For the avoidance of doubt it is hereby declared that nothing in this Part of
this Act— :
(a) renders the husband of a married woman liable in respect of any contract

entered inlo, or debt or obligation incurred, by her afller the marriage in respect
of which he would not have been liable if this Act had not been passed ;

(b) exempts the husband of a married woman from liability in respect of any
contract entered into, or debt or obligation (not being a debt or obligation arising
out of the commission of a tort) incurred, by her aficr the marriage in respect of
which he would have been liable if this Act had not becn passed; -

{c) prevents a husband and wife from -acquiring, holding, disposing of, any
property joinily or as tenants in commomn, or {rum rendering themsetves, or being
rendered, jointly liable in respect of any tort, toniract, debt, or obligation and of
suing and being sued eilher in tort or m contract of olberwise, in like manner as
if they were not married ;

(d) prevents the exercise of any joint power given to a husband and wife,

Consequential amendments and repeals
5. {1) The enactmenis mentioned in the first column of the first Schedule to this Ac
shall have effect subject to the amendments specified in the second column of the
Scheduie,

[Sub-section (2) repealed by SL.R. 1950]

' A

APPEMDIX 5
MARRIED WOMEN (RESTRAINT UPON ANTICIPATION ACT, 154% (ENQG).
(12, 13 & 14 Geo. 6, c. 78)

An Act to render inoperative any restriction upon anticipation or alienation attach-
ed to the enjoyment of property by a womarn. ;
(16th December 1949).

Abolition of restraini upon anticipatior, and consequential amendmenis and repeals

i. (1) Mo restriction upon anticipation or alienation attached, or purported to be
attached, to the enjoyment of any property by a woman which could not have been
attached to the enjoyment of that property by a man shall be of any effect afier the pass-
ing of this Act.

{2) The preceding sub-section shall have effect whatever is the date of the passing,
execution of coming into operation of the Act or instrument containing the provision by
virtue of which the restriction was attached or purported to be attached, and accordingly
in section two of the Law Reform (Married Women and Tortfeasors} Act 1935, the pro-
viso to sub-section (1) and sub-sections (2) and (3) (which make provision differentiating
as to the operation of such a restriction between an Act passed befoge the passing of
that Act or an instrument executed before the date mentioned in the said proviso on th
one hand and an instrument executed on or after that date on the other hand) are here'
repealed.

(3) The enactments mentioned in the first column of the First Schedule to this
shall have effect subject to the amendments specified in the second column Wim‘

[Sub-section (”} 7{jZaled by S.L.R. 1953] °
Short title and extent

2. {1) This Act may be cited as the Married Women (Restraint upon Anticipation)
Act, 1949, : - - o _
{2) This Act shafl not extend to Scotland or to Northern Ireland.



westraint upon Aaticipation Act, 1949 {(Engy.. o -

; 6-—Law Reform (Husband and Wife) Act, 1962 (Eng))

/ SCHEDULES
. . FIRST SCHEDULE
Consegquential Amendments

he Married Women's Property Act, 1882 In section nineteen, the words from “or

{45 & 46 Viet. C. 7%, - shall -interfere™ to “before marriage™ shall
bz repealed. and the word “bui™ shall be
substituted far the word “and” where il
occu;s intmediately after the said repealed
words.

[Paragraph repealed by Matrimonial Causes Act 1950 (¢. 25, 8 34, Sched.]
SECOND SCHEDULE
[Repealed by S.L.R. 1953]

APPENDIX &

LAW REFORM (Husband ard Wife) ACT, 1962 (ENG)
(10 & 1} ELIZ, 2, C. 48)

. An Act to amend the law with respect to civil proceedings between husband and
fe. .
(1st August 1962}
Actions in tort betwern hushand and wife

(1) Subject to the provisions of this section, each of the parties to a marriage shall
~ve the like right of action in tort against the other as if they were not married.

(2) Where an action in tort is brought by one of the parties to a marriage apainst
w» other during the subsistence of the marriage, the court may stay the action if it appears——

{a) that no substantial benefit would accrue to either party fromn the continuation of
the proceedings; or

(b} that the guestion or quesiions in issue could more conveniently be disposed of
on an application made under section sevenieen of the Married Women's Pro-
perty Act, 1882 (determination of questions between husband and wife as to the
title to or possession of property):

and without prejudice to paragraph (b} of this sub-section the court may, such an action,
either exercise any power which could be exercised on an application under the said sec-
tion seventeen, or give such directions as it thinks fit for the disposal under that section
of any question arising in the proceszdings.
{3) Provision shall be made by rules of court for requiring the court to consider at
. an early stage of the proceedings whether the power to siay an action under sub-section (2)
of this section should or should not be exercised ; and rules under the County Courts Act,
3959 may confer on the registtar any jurisdiction of the court under that sub-section.

- (4) This section does not extend ta Scotland.
- Proceedings berween hushaind and wife in respect of delict

2. {1} Subject to the provisions of this section. each of the parties to a marriape ghall
fiave the like right to bring proceedings against the other in respect of a wrongful or negli-
gent act or omission. or for the prevention of a wrongful act, as if they were not married.

(2) Where any =uch proceedings are brought by one of the parties to a marriage
against the other during the subsistence of the marriaze, the court may dismiss the pro-
ceedings if it appears that no substantial henefit would accrue to either party from the
continuation thereof ; and it shall be the dutv of the court to consider at an early stage
of the proceedings whether the power to dismiss the proceedings under this sub-section
should or should not be exercised. :

{3) This section extends to Scotland oniy.

Short title, repeal, interpretaifon, saving and extent
() Thim4ss-ay be cited as the Law Reform (Husband and Wife) Aet, 1962,

, The enactinents described in the Schedule to this Act are hereby repealed to the
. specified in the third columa of that Schedule, _
{3) The reference in sub-section (1) of section ane and sub-section (1) of section two
ihis Act to the parties to a marriage include references to the persons who were parties
. a martiage which has been dissolved.
. {#) This Act does not apply to any cause of action which arose, or would but for
e subsistence of a marriage have arisen, before the commencement of this Act.

\ ($) This Act does not extend to Northern Ireland,
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