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a0.- WRITS

I, The jurisdicticn conferred by the Constiiution Jurlnficsion
the High Courtz by article 226 j]:}n hotable advanneﬂ::pi]r: undty ool
the poaition that existed in regard to the issue of pIotoga- e 36,
tive wrilz before 1the advent of the Constitulion.  ATmost
in fdentival weeds, 1the Constitution eonlorred simiflar Jjuriz-
dbction oo the Supreme Courl reghricting It {0 cages of tha
mnfringernent of Fundamental Rights, .

_ 2 Trior to the cotmmehcement of the Constifution, Lhe Pre-Cone-
jurisdiction &4 jssue prerogative write existed only in the Litidod
three High Couwrts of Cialealia, Madras snd Bumbar in the FoOUT
ewercize of their original jurisdiclion. These H-gh Courtes

were hold tn have derived this jurisdiction by roason of

thair having inherited it from the Charter eablizhing the
supreme Courtz in e three Presideney Towns, Kot only

was the prger exereiset by the theee High Courla confined

t the Iueal limitz of their originsl jurisdiction hat it was
restricted o Lhe egthority o D#we writs vested in the
Courts of the King's Hatich Division of the High Courl in
England al the fime of the estaplishment of 1the Supreme

Courts in these towne

3, Under the Constitutinm, every High Court has nowr preven
been vegted with this jurisdiction. The jgypladiction exlends posicks,
throeghot the termitories o rolptlon o which the High
Court exerciges jurfsdistion so that its ambit hg: Toen
"greatly amlarged and inelndes the territory owver which the
High Court exercizes nut only orlginal but alzn appellate
Jurisdiction. The nature of the jurisdiction itseif has been
amphified by the uvze of thr exprossion "dircctions, ordars
“or writs” Including the specified writs mentloned is the
artigle.  Further, thewe dircelioks orders or writz can be
isguad not anly tor the enforcemnt of Fuondimental Righta
Mt el “fur sty other purpese®™,

1. The conferment of such 3 wide jurisdleton coneucs Tpe e
rently, in the case of Fundamental Bights, on the High fc i
Courts and the Supreme Couvt waa, perhape, Inewitahla,

The eonztitutivie-maloers, having included a bill of Tights
in the Constitution, had necessarily to provide for remedies
Tor thelr valurcemeent, They aluo covisaped »n Welfare
Btale with its novessary mess of parliamentersy smd sehord{-
note feglislation which wouwld involve constent interference
with the nnrmal life of the cibdzen, ESnch mtense ligislative
aglivily aned the enloceement of he regulakions mede under
atatutes by edministrative agencies mnade it essentinl to
Ivrmulale provedures which would cnable the citiorn to
approach tﬁe courtz to obtain speedy and effentive redress
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ogalng: an unconstitutional chactmenl or uhwsrrabbed
exerutive aclioh, Articles 32 and 226 would, therefore,

seern to be an indispensable part of the siructure crected
by our Constitution.

& Te iz ot surprising that full sdventage of lhe wopedi-
tioua end effective re provided by orticle 226G of the
Conslitution hes been . It is efferctive nol ohly in
that it pomferr wide powers on the eourts to teane directions,
urders ur wrilys; it s effeekive also becowse of ks soall sost,
CGenerally, the poprt fee on spplicatione under article 228
has been righlly foced 8t 8 very Iow figure, The chorging
al higher eowed [oes oty applicationg for vindication, among
others, of Fundamental Rights would in moat cases amount
1o & dendal of these riphils, The remedy hoz been expedi-
tivuz ecouse the High Courte have juatifisbly piven the
dispodal of writ putiliohs precedeae: over othier work by
reazon ol the urgency of the guestiona invalved No douwhi,
in sonee High Courts, applicstions under acticle 226 have
irmpeded the nther work of the Courls. Thal, heoweyver, gan
be oo groutnd for the abolftion or cortailment of the scope
of thiz proyigion. The conslitatlon-makess intended the
High Courts to shoulder thie additipnzl burden and if the
granl uf this jurisdiction rveguires additlonal strengih 1o
the High Courls, provislon Ior such strength =hould not be
prudped.

6. The benefcipl efects of this new jurisdictipm cannot
be over-estimeled. Itz existenoe has made the oitizeh
vohseinis that the State exisls prirmarily for bis good and
that, under ils laws, he has rights of which he can obtain
quick crhloeerment by the highest court in the State at =
very peasoneble eosl,. The knowledge that a citizen canm
bring a matler it o summary manner before the courts i a
Low dows’ time after Lhe promadgailon of the lew or deder
has mede ouwr Government deparimenls wary in thelr
geliona. The wery lamge nuwmber of atatutez and orders
whigh hawve been struck down by the Liglh Courts In the
cxereize of their jurisdiction utder articlea 226 iz 3 power-
ful teslirmony te the effective nature aod Lhe esseotiol utility
of lhe remedy. Our epdeavour, therefore, must be to
proserve this wide and effective jurisdiction snd help to
make the remedy function with expodilion so that i may
trudy serve its purpose.

7. The ataternenl below gives the figures of the inslifue
tinn, disposal ol pendency o writ apﬂ-;ntmns in tha
varlnia High Courls ducing the years 195456,
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& IL appears from the Ogubes which we heve been able Hxteme
to collect that o humber of High Courts have just manapmed 4o,
1o ketp pace with the writ appliestlon: which hive heen
filed before them frum wesr to year, But some of them
have undoubtedly Iaﬁi{ﬂ_ far bahind. It is of the esselce
of the rellel contemplated by article 226 that it should be
very epeedily granted. The delsys in desling with these
apﬁ]il:'aLiuns not only inconvenience the citlan wheae rights
sre threatened or infringed hut they alzo hemper the State
In (b dischurge of its manifold admdnistraliore functiona.
We potice that, in zome of the High Courts, there were
pencing on the 156 Jonuary, 196%, writ applicationg flled in
the yesrs 1854 end 1865 Some hoave besh pohding for an
even Iohger period, though this mey he due to Special
reascne.  The statemnent helow shows the yoars of the ingH-
fution of wrlt applicativhs pending in the varicus High
Courta on 13t January, 18987,
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9. We have aleeady indicpted elsewhere that, as far e
poesibile, these applications should he disposcd of within a
perlod of =ix monthes from the date of theiv institytion, We
have alsp deslt elsewrhirry wilh messures whyich tan be uge-
fully edepied for serutinising these applicatiens at 1he
adtnassion stage s thal the filez of the Courls mey not be
tlogged by appliestinonz which prima focie have no merit
anq whish are bound eventually to fuil

L) It i= negessiry Lo briciy discvss Lhe ménoer of dos-
tets of applivetivn: under arlicle 226 foilowed by  the
diferent High {ouris, in view of the delays -which have
arizen an lwir dispoesl by some of the High Courtz, Al
High Courta ewanune these applicationz hefare admitling
themn, Im some of the courts, thiz exarnlnation ia made
a Bench, while in atlhers a single Judee deals with thern at
the admission stage. The adventage of o Fench doaling
with the matter mnitially is that, if admizsion is refueed, no
guestich arises of a Lelters Patent Appeal being filed ageinst
lbe order of redusal. The practee of admissions being
deaTt with by o bench is followed on the appelivte gde in
Liotnbay where we are told that a large num]lgjzr of applica-
tivtts arv regecled et this stage after p fairly full hearing of
the applicant’= counzel. Woe  shouold hesve thought tha
mulliplicicy of proceedioge could he ayvcided, 1f initially a
benck: dealt with b tmatier. 1ln Medras, however, tha
practice iz different. There, o ringle jwlge deals with
armizaons. Therealicr, if the application ia adwitted, thera
is & neering on the merits alen b 2 aingle judee. A T.ollers
Fatent Appeat lies fran the decigton of the single judge,
but the apprel is oot a8 matter of courze. A Bench of Judges
decides whether the appeal showld e admitted I the
sppesl is sdmilted, it i3 eventualiv heard on the merits by
the Teoch AL fest sighl, rhis provedure seems to he
cumbrous &nd diletory but the figurez made avyailoble to ws
of the number of applicativn: fGled, the oumber edmikted
and eventually the rumber in which an appeal iz Aled and
admitled indieale Lhal e Madeas melhod (s not unsatie-
factory in the resundts it wlelds. In Allababard alze, a practics
somewwbal fimilar to that In Madras 15 follvaed in the
matter ot dealing with applications under artiple 226,

1l. 1ln view ot ihe conflicting opinions expresaed, it iz
dilfienls for wd to make a deliite recosmendation oh the
subject. What is to be aimed at is very expeditious dispoanl
ef 1lese apploatinms and within the time fndicated by us
ahave, »iz. =iz mnnths. It muey be that conditions io
@lfecent States differ and that what ane High Court way
bawe found selislaciory may nol work egually well in other
High Courts, We nnuld, therefore, leave it th each High
Court to devise il vwin procedore in these mublers.

We iy, at this atape, deal wilh toro matlers which have
been broughl Lo our noties in regard to the procedute
gdopted in writ applications. .



s
32, ln cur Beport wn Lhe Speeifle Rellef At we roosm-
inended the vepeul of sactinn 4h of that Acl as we hayy T,
In article 226 of Lhe Conatilulicn, & provision wlhich is of 2
far more comprehensive natire, We bave, M 1that report,
recommentded thal in order thaet the ocourt may, whelever
-t deerog il neceasary, delermine coniroverted guestions of
fact in dimpostng of writ applivations, it should frame rules
-=nabling such evidence 1o be led cither oo afidavits or
via ppce, A number of High Courts hove afready made
auch rules. We inyife allentinn in this connection o para.

AT of the repurt referred 1o shove.

15, We alzn inwile alleation to o view, widely exprossad
te us on behalf of State Guvernments, thael courtz grant
interim sleys in writ applications tw readily so thal &
number of adininistrative measiires of impnrianey sre held
up for considerable perfods. Such stays have, it iz said
boen granted in o number of matters which, having dragged
-on for a cotisiderable Hine, huve eventually been dismiszed,
The figures collegled by uz do indicate that, in sotme High
«'curts, o inkerim atay i granted in g large oumber of
-capes g, semelimes, almost as 2 matter of fourse.  This
is obwiously very undesirshle. An application {or a slay
m any matter iz reguited Lo be suppnrted by special eireum-
slunceg.  That should be sn in o preator degree in the case
w01 b exlraordinary vemedy in lthe nature of an application
Aander article 226

1. We are emphalicelly of the view that the egurts
sshould be very cireumspect in dealing with appHeations for
Intorem stey.  We have been informed that, it some of the
High Courts al any vate, it le almost an sccepted ruls that
# slay will not e gesnted befove the regprndent™s feard.
‘There may bo casea in which an immediate order of stay
1§ uhavoideble. Such cases may be dealt with by granting
-an immedlate stay for & very short lime within which the
regpoiidenl could be aerved with a notice snd he heard, In
dealing with applications under article 226, courts ave bound
it ser, while eafeguarding the rights of the citizen, that
the mackitery of adeinistratlon s net  unnecessacily
imneded.

15, It has been sugpesied that the remedy provided by
erticle 236 has been availed of by psmpmsses 1M luxstion
tatbers apnd thet 3o many casvs thiz has resulted in holdin
up of gezezament. ahd collection proecedinps by orders ng
interitn #lay. Indeed, the ¢vil was said fo be =0 wreat that
al one timne it was sopgested that article 226 should mol
apply 1o texatinn tmatcers,

Thir stulemsent et ot helow shows the number of writ
petitinns relating tn Centtral and Btate texatiom Taws in the
verious High Courls during the years 1954 1955 =nd 1856
and the pumber of petlliohs in which stoy oeders were
wadn.
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18, We Jo not think thal the figures collected bear out
tha very sweeping statemnents which have been made from
time to time, in this ¢onnection. Mo doubt mlerim stay
applicelions have heen granted too ceadlly by some of the
High Courts in texalion maccers 2 in other cases, The
matter is, howeser, capahle of being easily corrected and
needs nu suek Jdrastic remedy as hae been advocatad, .H Mo chig
greater cate is to be exervised in granting interim staye in {?;n“b“""
writ applivations generally, even greater care is heeded in [t lodiction..
deallng with applicatione which eenmen the azsessment and
eollection of Central or State taxes. If such core (5 exer-
cised, there need be no apprehension of any interlerenoee io
any subslanlial degres in the sasessment and eotlection of
taxes. (Ine may not furygel, in this comnecticn, that aevers]
reporivd pases indicate that the grent of an order of stay
even in texalion mallers was fully juetified in as much as
the orders mads were manilesl]y unjust and oppreesive.
It muy he ihal some cases, parbcularly esses invulviog
guestiona a3 to the jurisdietion of the ofieer conducting the
aseeserment or of the rvives of the subetsntive or the pro-
gedural laws, must involve a stuy ol procecdings, The
remedy, in such vases, is to expedite the hesring of thece
maitters, giving them precedence in the list of article 226
matlers posted Ior heaving. Indeed a genersl rule mey be
mede by the High Cuoucts piving precedence, in the matfer
nf hearing, to Eﬁl applicatiohs concerning che pgmeasment
and pollerilon of Central and State taves

17, Tho decizgion of the Supreme Court in the cese of the Temitagial
Election Commission ¢ Saka Wenkata! Ran has  greathy L'-l.ﬂ??.’mm
resirioled ke ucllity of the jurisdicticn comferred on the p‘.,m’fh
High Conrts by article 228, The court has held that, [n order ppgey
to enshle the High Courl Lo emereise jurisdiction under that artick
article, the astharity sgeinst whom the voder or diveetion ia 226,
sollght must be lomated within the juriediction of the High
Courl. The Gueegnment of Tndly and eeveral stetutory
autharities and Tribunuls, the opersiions of which extend
thooughout the councry, bave theiv headguarters in Dalhl
As a result of that decision, High Courls other ihan the
High Coure of the Punjab hagre found themselves unable to
crorviss jurisdiclion woder arlicle 226, when Lthe statubory
authority or official coneerned hae headguerters in Dolhi
This Llends 1o deleat the very  purpose of the Jureisdiction
confarred by article 226 which i3 to ensble & pomon to seek
a retnedy under that arlicle in respect of actz done in
violation of his fehts wilhin Lhe Stude by ao applicatict
to the High Court of his own State.

A later deciaiot of the Supreme Court? secms to hava
modifiecd the carlier view bl the matller s by ho means
clear,

In our view, lhis hurd:hip imposed wupon 2 prsen scek- Beed S

1olifick-

"ing relief need: rermaval. o

18, I B uoeg 8 Cop.ozoo.
1% Thagnl Faonin MMwdsliar e 1. Vepkotacholim Porli, A, L E,
Ioxk 3. O, o, dats
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ff“mf i9. Eh_.u' recarnmendations regarding the wiit Jurfsdiction
mende- of the High Courls woder article 226 mey be summaerixed a3
1kcna, follpwre: —

{1} The: weiv jurisdielon of the Hlgh Courts hes
served o very wseful purpuse and  showld wbder no
civeumatances be restricted,

{2y The sloeneih of the High Courls should be lo-
crensad wherever necessaty ta enahle thema to deal with
thiz vxtea wotk capeditlonaly,

(3] Writ pecitions should he dizposed of within a
period of six moeaths from the date of their institution,
The present duration of these pelitions in some of the
High Cour i toa lung, :

(4} These petitions should be carefully serufinized
at the edmisaion slage and a rale nisg issued only in
Propur casns,

(%) Iz should bo for the individisl High Courts 0
deside, having regard to the loeal rvircumstances,
whather writ pelitivns shoald be beard by a single
judpge o by & bongh o the firet instunce.

{f] Rules shouid be fremed by the High Courts oo
the Moes indicated in o Report on the Specilie Helist
Act o enaale them to record evidence sind (o deterntine,
if necevsary, dispuled questions of fact in proper edses
in nrecepdinga under article X2,

{71 The eoards shoutd ha circumagect tn gprenting
5i¥s i Wwrit petitiong and nuemally stay shouid  be
ordered ondyw afivr giving notige to the respondenl atd
huacing him,

i3 To emergent vases, whien ah er frarie s1ay Is
ordered, il shoold e operstive only for a very short
time within which the respoendent. shoold be gerved with
notive and hoaed.

(9} Care shouid be pwrtanualarly vxercized in prant-
ing slafs in revenue matlens in which it is proposed to
atay *he asscssment o eollertion of texos

(20} Steps shonuld he taken to remove the harcdshlp
o the eitizen created by L deelslen in Flection Com-
missivn ¢ Saka Venkata Hag



31 —ADNMINISTRATIVE BODIES

1. Our Cematitution gawnot function and no nalion can
murch along the trile demorrabic way of life without a true
and contivuons realization of the impocanee of the cule
ol law snd of judivial review of legisletive and executive
petipn.  Our Conatitntion in it prearmble aspires too build e qua
a sovergign demacratly repubdic dedicated to the ideals of in che Cons-
justice, likerty, eguality and fraternity, With these ends fucion.
w view s provislons cenhody o eXproess terms Lhe poweer of
judicial vewiew in the courts of the Jand., » powsr which
wis recopnised o the United Sutes only sfltcr a lerng
strugpla,

The Constitulion hes furlher tsken care o provids us
with the bulwark of an integrated and jrremovable judiciars
s0 thal our news bum cemovrasy may ae es:ured of proper
gromth onder the wings of 2 watehful and wvigilant gropp
of judges. -

2. ¥l i hos Decome umual among politiciane al the [0 ofrm.
Centre amd in the States while paying lp service fo the o Titlien.
rajescy atd dignity of the Taw eo decry the Judges as sitting
It an “ivory lower™ and fuiliog o keep peee with what the
politiciats think are pragressiva ideas of the Hmes. They
ave pot hesitowed cut of their wisdom to edmonish the
judges and tender officious advice that their job did not
eonsist m “F-Itﬂnglu'l.veurlng ‘wlg and pown® for w rumber af
hout: a day and look wery learned”.

. Legislalivn has also been frequently passed placing yopoctance
exernbive aetion above Lhe courts of lew and this imperilling of the mle
the wery suthority of the mile of the law in our intant of 1AW
demncracy, Referring o certain legislavioh passed by the
Blate of Bikar, & Chiof Justive of India wee ennstrpined to
-ohzerwe: "Legizlatinn such a5 we have Aow belere us is
calculated lo druin the vitelity from the Bule of Law which
pur Constitution zo urownizszakably proclaims, atd it [s to e
hoped thal the democtalic process e this eounloy will oot
furetlon  along foese Unes®. It haz fkerefore wootue
nacesanty Lo emciagise the irmporlance of the rule i law and
the zole cf Lhe pudicia~y s essential to the ordecly develop-
mettt of domogrgcs i Ixdia,

One of our Constitution-raekera, 5 distinguizhed lawyer
stated: “The proper [unclioahg of democracy to which
thiz eolntry is committed depende on the Tule of law being

Wrine flinisles Tehng gz the Staee Tare Minist==" Confreeoce D=l
in Thclhi i Tosg.

TRan Prgsd Eamean S5k mi The Siale of Bibar dpd nihers & L R,
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the basis ol our institutiong and thal in its tom depends upen
thi positicn accorded 1o ihe Supreme Court and ihe High
Caoyrts in Lhe constituiional stractuce and theiv relations
with other organz of Government™.?

- The same iden was expressed in more foreeful Tangusge
by a Judge of the Celeoatta High Court in lhe following
waonls: A nation that dees not know how to respect ihe
rule of lw and the judiciary as 1 Mosl interpreter is g
nation that is not fit for the demeocratic way of lifeh'?
Ordered socieiy and democratic propgress sre inseparable
Truen them.

Ax was geid by Visoouul Senkey, "Awid the roos-
cwrents and shifling of sands of public Hte, Lhe Law 35 Ll
a great Tick Upun which 8 man may g1 hlg [ect and be safe,
while Lhe inevitebla inaqualilivs of private life are pob se
danpernua in 5 eolnilty where every citizen knows that in
the Law caarls, at &My rate, he oon ol jostioe® &

4, The rule of baw and judisial review avguire greater
sipmificance in o wuelfare State. The maintepance of lawr
and order snd the prevention ol cxternal aggression  are
but a patt ¢l the [unelionz of such a State, IE hue a
warigly of other activities which brpp it into comstane
towrh with the iife of the elllzen.  Elsewhere, we  have
given figures of the vast amount of legizTation which has:
beern voavied during the tasi thyee Years by the Unien
#nd the States. o greatl desl of which impinge: in a ariety
of ways oo vur lives and accoupations.  Much of it alss con-
Ters larpe &% of the execulive. The greatey chere-
fore ig the need fur cvaseless enforcement of the role of
law, so thet the executive may hot, in = belief in ite
munepdy of wWisdom end m oite zeal for administrative
fthicienuy, overstep the bounds of il power and spropd
11s Lwntecles inta the domains where the citizen showld
be free to enjor ihe lberty gpuaranteed to him by the
Constitation.

5. While what has been said -mbove I3 true of any
welfare State, it is of far greater importance in & deto-
eraoy WKe curs. In our expberance to estebliesh a  welfpre
Stute we are apt to be impetient and ride roughehod aver
individuals' righis ss matters of Jittle voneequence, This
ig nol 1w bo encouraged, Respeet for auch rights iz the
very esience of  demceracy. Az 8 soecialistic Pelme
Minzater of the United Kingdnm has stated “TDematcacy
iz the pule of the majority with respect for the right of
rninor ties™,

' Address delanzped By Sir Aladi W rishoagwany . Tver or the  THamopst
Jubile: Cebbrorlom of the Bladras AdvoecAres  Assoodarlm an TTe4-IR4%
AL E-‘}:‘.].I!."qj:l}_'l'{lung] =5- Lk _—

t. Justic: B ¥, Mukhodee's speeeh o the Josnmration of  the Legy
Srudy Gircle of tle Caleutie Smoall Cause Cuet Cfub on -5 fA. IR
Igie Jmyennl p, 320
Aol by the Committe: o Minieroe's powers Roport, page 5.
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The country having ctagnated for pver one hundred
and My years under [oteign rule, our legizlatures are
‘now trying io advance the naticn im  all dircetions. In
their zeal to achieve gquick remlts, they have not infrequent-
¥ chacted leglslation incerlerlng with the vital and Jdaily

" functiong of the ¢itizen. In or that their poliviesa may
£0 forward unintorcepled, cthey have endeavoured to ep-
-trench the execuiive snd succumbed to the temptation of
reetricting the powers of the couris,

B, Mor must we lost sight of the peculisr circumstances
which brought ws indepondence,  Ouy  success in the
ple for freedom wes brought about wery largely by
“the efforts of a powerful political party with a  aingle
well-knit political organisation, That parly bas now gome
inte pnwer atl ower the country and is in Dhar'ﬁ:e uf the
wfant demoerasy borp of our independence. party
and ita orpanization wicld an almost walimited mMduence
throughout the country.  The legislatures which have
tbeen clected refleet jn large majevities in mosi af  the
"States the wviews of this parly. There 3 oo cffective
apposillen in o large mumber of legislatures. In such
-conditions, both the legfslatures and the executive imeswi-
tabiv tend to bo intolerant aod  sometimee even  com-
“tempiuous, of thie deeisions of the gourte Interpreting lawe
‘i a tnanner which they coneider to be vppused to their
policies. Thie teodeocy Lo trample ruthtessly upon the
rrivhts of Lhe Dedividuals with the gid of a steam roller
ronajnrity is to b depresated, As has been said:

“Whereas in India toduy, the Legislolwrn is really
domminated by 2 single party snd whera the Preas ia
oot fuoctioniog [ulky as che fourth estate of the
Eeglm, the execalive must be kept in bounds wuntil
oppositlon has grown by & conselenes of Its own,
Authority hasz fended to give the executive a taste
lor blankel powers which it is almost impossible te
conlest in s Courl of lawe. The last of cur  defences,
the judiciery iz being rendered lesa effective by remson
of the dralting of cur Iaws and ordinonces which
meke it almost impessible for the aclion of  the
executive to be gquestioned ™

This position was envisaged b}r Chief Justice Mania
-as far back as 1043, He said:

In view of the Tecl, howewer, that the ooposition
ia negligible, the poeition of the Judiciary begomea
all the more inporiant. Tn the Leglslative Assembly
g bill could be passed snd mede into an Act without
rack diffienlty ... Having regand to this pesition of
the Legislalure, it the Exeoutlye ovexTiment, which
in now responsible to the Legislature, does acts which

‘g:mn:d feon the Eacesn Beonouenist dated che  Sth -'Lprll 104 L'u;r
, Sle . P RomAswamy Tyer in Jt5 nddeeds ot the IHamend ]ub.iftn:!eh’.l—
*tion of che Ml:lﬂa fdvooateyt Axiaciaticn on 15-4-T949. A T, B 490, fonctmal
P 37 8 P 3a-
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encteach wpon the liberty of the subjact, the only-
furum which gan give redvess ageinst the irregular
actinn of Lhe Excoativo, is the Court™)?

It waus aaid by Jeffereon in the early days of the Trnited
Btates of America: “The exevulive in our Government is.
npt the sole, i1 is searcely the prineipal object of moy
jealousy, The tyranoy of the Leglslalure is the most.
formidable dread at present and will be for many yoacs"?

Y. The legislator chafing at ihe resirictions imposed
upon his power by the Constilution hss failed to appre-
ciate the new role of the judiciary wuler the Constliution.
On oceasions he bas esnplaitwd of the attitude of  the-
fourts, somstimez in unbecoming Jangnage.  He forgets.
that thiz role hag been vxpressly cast upon the cowrts for-
the eotmon weal. The Constitublon in gxpress terma.
raquires the fourts to el a3 o supervisory body in the
matier of laws elleged to encroach upon the exerciee of
{undamental rights.

The line az to hew far a Taw shall go in deropation of
the citirens fundamental righls is, sccording 10 the-
Constliution, to be drawn by none olher than the judiciary.
Governroenis and iheir policies mey change, What von--
tritttes to the stability of the Btale is iLs judiciary, A
pation may afferd to lose ita confidence in f: King or
even in abs Parlisment but it would be an evil day it it
loaea itz confidence an its Judiciacy. Amidsl the strident
clamaout ol political strite and the tuinoll of the clash
al vonflivting clamses, the sourls of law remain  sleadfast
am] impariial, Ooly a rewl sod fall gcceptance of thecse
principles, can vnable our new born demacralic republie to.
survive.  Lasing cursefves oo this fundamestal assump-
tinn, we nw lurn fo 4 Earvey of gome of the problems
arising out of our rapid march lowards a welfare Slagte.

&, Society in the Lwontieth century has become exosad-
inglyr cornolex and goverementat funetions have multiptied.
The chunpe in the chtEu and ehuracter of Covornment fromy-
negative tu posilive. thet ie from the lafssez foire to the-
public service atate, bas resulted in the coneentration of
cemsldorable power in thie handys of the zxecutive branch of
Government, The dlreet rezult of this has been the growth .
of administrative law,

The probleen before us thus is o prevent Lhe potential
threat to justice ahd freedom from the grestly oxtended
porare and functions of the modern State,

Weilfare schemes are planned  wnd introduecd by the
Government in all progecstive demaoerstic Stales. To dasrdze-
and carey oub any general welfare scheme, it {8 always
fiposch At b inapgurocien of the Assm Migh Court A, 1. R, 194B-
Twurmal oo 4.

Maited by G- T, VenFala Subbarso @ Legml Pillarm, of Descracy,,
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necessary 1o affect adversely some private righta of pri= ThE prrohe
perty and peraonsal liberty, Thege facts have to be faved by beats.

all those who llve tn 8 Welfare State, The trend o the

eame in gll counirics whether o i in the United Kingdom,

the Tnited States of Amverica, France or India.  The rTeal
problemn therefore i3 “ta reconcile freedom and  justice for

the private citizen with the necessities of 4 modern povert-

ment charged wilh the promotion of far-reaching sorial or
eeomoTnic policies™.!

8, {n prder that Governmeit moay be able to dischurge Dﬂﬁ‘;;““
the variety of funclions which 1t ia called upon 10 under- nui'.r pnm“
take it hes beromi the practice to delagate legislative
powers 2% well a2 prwers of adjudieation to administrative
Organs.

We have elsewhere referred to the growing volume of
delegated legislation in our eourndry and the measuras
B to ensure ils sorutiny before its emadetnment so that
questiome may 1ot later arise s to s pires and its compati-
kility with other laws, The extent to which Parliament is
campetent to delegate powers of leglslation has been
exsmingd by the Bupreme Court in the Delhi Laws
Reterence® Whal we are concermed with in this chapler
iz the delegstion of powers of adjudieation in adiminisra-
tive snd quosi-indicisl matiers to tribunale consisting  of
administrative officers or hodies at different ledels,

10. The subject of administrative adjudieation has 0 Awminie.
recenl yoars roeccived serrious attemtion I §ll  countries. ootive
Adminizirative adjudication ls said to be a major threat to Trdmme,
the rule of lew. Fuor. az Digey has explained “any encrozch-
ment ob Lhe jerisdiction of the courtz and any restrieliots
an the subjects’ unimpeded aoceea to them sre bound to
jeopandize hi= eightz....... ™

Llt. The increasing tendeney in Ebgland to  invest
adminisiratlve agencies with powels of adjudication has
keen thus explained; *“Tho irend in recent yroars has been Thelr
to subordinate mdividual rights to what is concelved to he toceme,
the public welfare. Parliameni seewns o heve boen appre-
kensgive teat its social pulieles might be nullified by deciziong
in the courfs in protection of individnals whoee rights are
invaded, It 1= natural that (he executive, charged wilth
carrying eut 3 aocial policy, shopld view with distrust any
interforenoe with that policy, Where, therefore, there may
arize = dispule betwesn, on the ome hand, an  indjvidual
_whose praperty is taken or whosc other rights have been
tnvaded, and on the othor thrse who ere charged with
executing that palley. such dizputes have been fncressingly
“fale af Lovw be Sic Willisio Paceck Spens, Rrerish Trumal of Aidm i
veprias Tane, Vel TT igss-56, p. 4. )
1, In she Dethi Caws Act, rg1z, 1951 S.0.E, 747 See aldo HAlnarsin
Siogh . Chiirman, Prina Admidlornoe Committes, & TR, w=g, 50 M
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withdeamm  frotm 1w bradilienal coucts and  vested I
adminiztrative courts opF bodies, vr in Ministers eveeuting
gquasi-judivisl functions™

l4, The wvlew of Prof. Rokson, a noled autharity on
Administrative Law iz oot wery diffvrent.  He ohsermees:
“This lendenvy is not  the resuft of a. well-thought put
constilutional principle. Tt growlh was haphszord, spora-
di and angyylemalic. Yet it was net, on the other hand,
due to a fit of shsentmindednes:. Pucliament 4id noe merely
owerlook the cuurls of law. Hut the possililily of setting
up new orguna of adfudication which would dv  the work
raote Tapidly, more cheaply, moure efficiently than the ordf-
nary courts; which would possess greater*techoical koow-
Iedge and fewer prejudices  esgainst  govermment;  which
would pive greater heed to the social intevesis invelved and
shuww losy splivilude for private property rights; which
wolld deelde dizpules with & vonscions effort at furthering
the social policy emhodied in the legislation; this prospest
lered zolld advantages which indueed the legialeture to
extend, in one ephere after ancther, the administrative
Jurdadietion of goverhceend department: so ss io include
judircial functions affecting the amelal rRevvicez. In dolng ao,
Parliamenl was otdy repeating a prseess which hea happen-
ed zgein and again in the hietory, oot only  of England buat
of many civilised countries™

Bicey and zeveral athers following him entirels rmis-
undersicod the true talure of the Code of rules whish
conatifuted the droit edminiriratif in France and thought
that thers existed no administrative tribunels or edminis-
trative law in England. He concluded: "It would e =
grave mistake if the recognitlon of the growtlh of offleds]
lawr 1n 'F}nélanu_{ led any Englishman to suppose that there
axlsls ih England as yet any true administrative tribuoals
ot any real administrative law ™

13, If iz btrue a8 Lord Hewrart, then Lnrd Chief Justice of
Englend stated in his address to the Amaetican Bat Asoera-
tion in Seplember 127 that the commmon lawr of Englend
does not recognize any  droit adwinsstegift It de aleo
true thet in England there exists no aystern akin to  the
French. PBut it does not follow that England iz without a
swatemn of administralive law, This ssems to have been
Iater veeoghiged by  Dicey himaelf* T cannot be denled

15 non-Sdminlserorive Procedore and the Rule al' Lavs, Briclaly Toormaer
of Adminialeative Law, ¥, [, 1954-55. 0. T4

"Tiastice and Admioivrntive Eaw  3ed Bdltlon, pne 447443

slodeny = T.mr afthe Constiolion, SUediiion issued in rory Tntrrduce
*ino xliv :

1The timick, Sepr, 1, Texyend Sepr.o 30, dged cild by Kebdow op, 0,
P 3=

1The Admnistrrive T.aw in Epglaml Developonence by &Y, THomyz
Law Quarisdy Revlew, Woluoo 31, page 48
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that lodey there axists in England a vast body of admitie
trutive law and numeroug bodies other than courts  of law
exerclaing judicial or quasijndicial funetions. The Erowth
of adminiatrative law iz due to the expansion . in the Fame-
tiong of government from. one field to another and  the
Progressive limitation of the rights of the individual in the
intereste of the community as a whole. Therefore at the
prezent day thers has arisen 3 peed for a technique of
adindication hetter fitted to raspofid  to the gocial reqoire.
ments of tha time than the claborete and costly eystemn of
decizion provided by litigalion in the sourts of Bw.L

14 An it has been aszmeried that the French system of
adroinisirative tribunals with the Conzeil DPetet at 1t head
can zerve a3 3 medel for a svstem of adnunistrative b
nals it ouUr counil¥, We propose U0 exemine Up Fremeh
Fystem it some detall

The French ayastem of administrotive law—oy the The French
“Droit gdministrotif™ az it i@ commonly  referred to, s -
elearly a form or branch af law which governs the deallngs J2, 98-
af State offivisls with priwate citlzens. The popular cobcep- frepdoe
tlon that in France, the Btete officials in their officig] degl- W the _
inpgs With private citizens are shove the law, or are a lowy ==l
unto themselves, i crroneous. The official transgressing
the bounde of law or acting cobtrary to the yyles of natural
justice in bhis dealings with the gitizen i aubject to & Ereacer
an mnore effeclive control in Franes than In gome lo-

Baxon coontries,

V. The essenkial ides which underlies and glves meat Y pange
Ing to “grid administratif” ia that "“the position and  Ma-
billtica of State officials, wnd the rights and lisbilitics of
Privale indvidgals in their dealinge with offlelals B2 Tueh,
form i separute and distinet chapber of law, which depends
apon prineiples differant, indeed, fromn the principles of the
ardinery law, but nevertheless lepal principles. Mor is it
that the riphts and liabilities of private individuals In their
dealings with officials as such are matters which are beyond
or beneath the reach of established legs]l propedure, It iy
rathier that for theac matters s specisl precedure 13 provid-
ed which haa its own Courts, itz gwn cases, Its own prege-
dents, end its own methoda™2

The system has developed remarkably dyring the last
eeptury wed that which wes onee adminiefrative hae
become more and more judiclal ko character amw] in fact at
nn titne was e judimial element ghacol. Thus, the drodt
admintstratif is a definite syotem of law with set Tuleg and
principles  whilch, however, diffar  from the mjlezs  and
principles of ordinary law,

The aystem 12 administered by a tribunal which applies
judicizl metheds of proceduare. " To burrow the words of

1Aotecm pap-olr, g 5%
iewarr & Mow Daspnclam, po 391040




The Cnop L

dera

Ten =Ik
poalthon # .
e fime-

toning

671

Lord Hewart, Y "droit agministretif' i3 adminisiered by real
tribunala, known lo the parlies, and these tribunaiz apply
definite rules and princlples to the decision of disputes, and
tollow B repulac course of procedure, thouyh the tuleg and
f)rinciplers applied are diffecent from those of the ordibavy
aw govechiby the relationg of private cilizens ar hetwesn
thomselves. Woreover, Uhe tribunals give reseons for thedr
decigions and publish thern. In a ward, the ‘sdministrative
tribunals’ of the Continent are vesl Cullrly, and what they
administer 1s law, though g differcst law Irmpn the ordinary
lawr, More than thet, the ‘drmt odministresf’ i a8 regulat
evstemy of law, applicable not only to slf matters pertalning .
ta the publie Rervice, but elso Lo all disputez between  the
Governonent or its servante on the cne hond  and private
eitlzens on the gther hand™s

15, The body known gg the Conaeit d'elal a2 aupreme
jurisdictlon to parcect the docislons of wvaricuz administra-
tlve authorities. The councll functions for all practicsl
purposes like a judicial body, though the eouncillors occupy
oily an administrative pogitlor.  Their positlon §8 in Do
way less independent than thet of an ordinary Judge?
The proveedings are conducked ln public and the barlles
hase the right to be popresentsd by counsd. On matbers
derided, comprehengive judgments are delivered. Thoze
ennztitute valuahle pregedenta for the future, The Council
being the Anal judge regarding the appropriatencss of the
performance of an exeeuative act, is rightly said to represent -
the ®spicnec and the morel consclence”  of the edmindsira-
Liaw.

17T, The Couneil cxergizes wery wlde powers ovef
administratlye tribupala, Where 1the Couneil 3z constituted
as the fAnal court of eppeal fram fhe adminizteative  friboe-
nals, it goes inlo the merits of questions of law  =e well a3
foet. In other cases, the Councll will entertait an applica-
tion in revision to iest the legality and propriety of tha
impunged declsion of the trilinal  Even in cases of revi-
Eior, ];te counell & tot mestricted to an examination of the
error of law appsrent on the face of the record. In the
French sysicm, unless the judicisl or guasi-judicial order
has sef put the appropriste reasons, it would be: troated as
ex-faeie bad snd quashed, Ewven where the administrative
satharity is not required to function as a tribunal, when-
ever it appeare to the counel]l from the seviousness of the
questions involved that it 1s appropriate to glve a ohcm _
to the pergon affected, it will ingiet Upon such & pr -
being followed. This iz to prevent what it calls piglotion
de Io Tof. This iz @ very broad concept which includes hath
propedural snd dubstantive requirements.

The pouncil requires ab irreducible mininnoum of reasons
for every admindstrative ast or order being zet out. Firest,

Niewnst Mew DMApctitm, p. 45,
*Eikghart * Govitmowal 0¥ L@, 1950, B, 247-
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fhere must be no delournement de povaair, a concept akin
®u the docftine of male fides. Becondly, facts gset out in
justibention of the order must be troe and the - eouneil il
satisfy sself of their truch, It will alse esll for the sdminis
fratlvc file snd examing it.  The cilizen will be permitiod
10 mdduce cxlernsl proofs. But it must b hobed that the
rules of evidetice 2re nol 1he =8mie a3 those applicd by civil
'eourts.  The jurisdiction exervised By the couneci prevents
the adrtinistrative authority geiting away with any  dis-
eretionaty sct merely by referring to gome dameging bal,
falze fact sgainst a vitizen., Thirdly, the Cuuneil recriey
thul the grounds on which Lha order proceads must conform
to what 1 conaiders Lo be in aw 1he troe geupe and objedcl
of the legisletion to which the order purpares Lo pive Pﬂ'le-ft
Ewecn where o statufe uses words whick prima facic nppesr
Lo confer wide and unlimiled powets on an admlhistrative
santhorily, the counril eonfines the adwindstration BLirlotly
t cljeels which gve permizted by it. Even in veces whete
'm0 grounds are stated upor the face of the order. the
councll, whenever 1t vonsiders necossary, may roquire the
authority conecraed to furnish ressons and grounds for ita
Aoty .

4l Jucie=
dictiogn,

18, Professnr Hamron has einphasised the great ukiliiy
-of the {lowneil in ita pawvcol country  in safeguarding  the
rights of the eitizen and has eonirasied the proteetion given
by it to the viizen with the position abtaining in England.
Aveording to i, Lthe French institution proevides Rreator
‘safeguards for the righos of vitizens than the English oourts
of law. save In vases of false imprisonment. s failore in
such cazea ts dure to the (ool thet the council has no coneorn
with Lhe ordinary administration of justice and has no con-
Aol oarer the megistracy and the courts,

1tk usliry,

13 Ceriamn examples of eases with which the councdl fas Loty of
+deqlt will illuatrate this propoeition.t In what ig poputarly cootzel of
‘known us Lhe cole ense, the Council diracted the Minister e puhye
to allow three candidates to lake the competliive sxamina. 0™
tion for encew nlo Govermment service, whern Lhe Minister
hed banued their participation on the ground of their alleg-
el commubist leanings, Apgain when a Prefect had pre-
wanted a news venador from plying his trade, the order was

washed by the Crumedl, We may contrast these cases with
Ahe decislon of the High Coust in England in evparre
Parkar? in which the High Court expressed its Inakility o
interfers with an order of the Commissioner of Polfce oon-
cellbg & cah driver's licence,

"Hautibws, Exceutive Trsrretion and Judicisl Cootcal, T.emdoi [rasal
Th. 94 &y

"Thess dllusrratieta azvl tke comme=nr of Lhe Feench Comoissaire An
“Gowernmens an rhe Liversidy: case nre Dased oo Blomson po 24 and che Balbow-
GOE Tages,

141l Engtand Lavr Reepuwrre (19 03" Yalume 7, pape 117
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The teactiott of Fretich adminisirateee awyers e thee
decigion in Lipersdidge v. Anderson’ iz particularly note-
worklby, Whoen the devision in that ense upholding the dog—
trice of subjective sitizfaction of the Mindster in a ceee af
prevenkive delention  {alse [ollowad in India in tha-
Gopalan® case) wes explained to ihe I'rench Comndszaive
du Crovernment, that officis]l was unable i comprebhengd:
the explanalion of 1hat ense,  Ageording Lo the Froneh
oftcials of the Comeeil dietat. the acluel decdzion in Litver-
sidge's case was one whivh must he nnaccepianle in any
givitlzed eovntry snd more particularly n 2 eounicy whick.
gfter all hed invented the terms, the mle of law.

The pesirion (n France it seems would have been ax
fallows:

I a Freagh Miniater iz o be satisficd, he wmust gz »
Minigter bave reasonable grounds u which hiz shtisiae-
iinh s pased and having auch groutds he 13 antomaticeily
under nodusy ta disclose thenn to the competent admibisteg-
tive courl, ShouTd the body so require . Consequently the-
gourt would boin a position to judge the adequecy of the
sryitd on whick @ Minizter's order of preventive detemion
1z passed,

The Consefl o'etal has taken upon itzelf the task of
inquiring Intu the proprists of the refusal on the part of &
Minjgter to grant a pampork, This aeeording to Indian Law-
¥ entirady a matter loe the discretion of the executive?

., The jurizdiction which enables the coupcil  to gquashe
exeontive deeisiohs ix bazed on the comeept of  nitra wirew
B victge of this jurisdietion, it has become possibla {or the-
counel to copdeol not meraly the moeeclse ol powers nok
warcanied by law but also the oxerelse of a power for a
purpese different from lhat for which it wos granted. This
hrings wiznin the porview of its conwol a wass teld of
administrative activities which, in the pask, was within the:
field nt discrcilonary acts.  In substance, the councit has
this wiztually abolished the notion of the enfellered disere-
flory of the administrative suthorities.

As g woll-known French authority hes stabed, *Tust as
fheta 18 oo longer ah wel of State so there i3 no longer a
diacretionary &ch, an aci that is 1o say of 5 sheerly discre-
tionary character........ The Council of State can alway=
take scoount of the purpase by which an et is determined
pnd snnul it if it thinks ithat the administration, howerer
tnueh within its lormal competehce, has pursued so emd
other than that which the law had in view when conferring:
the powers, Thus we have what is celled abuse of power.

- 1rpgz A zﬂE.
£3 E, Capslin o The Suss, ose 5.0C.R, 85
W, & Bow oo The Staes of Modoes, A TR 1554 Mad, p. 240,
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At botiom this s 2imply an wlira pires act.  The official
violates the eowbling statute when he does gomething for
an objert he ha= no vight to pursue. The phreze “abuse of
power” iy felicitous becayse it glearly showa the way in
which the viclatlun of the law becomes appavent™l

21, Wr annhex to this Chapter & brief note setting out the Bierots
hictorical growth of the Council and ita working and pro- 14 pe--
eedura. e ghall point out later how it3 very peculiar oo
gowth rooled in ich hiztory and tradition makes 1t
ungritable for bedng adepted with any suweeess in India.

23, In the United States, various attempls have heen Poxitica
made to secure @ wniform  administeative  provedors B U5 A
embilying the principles of naterel justipe.  Adminizbeas
tive procedure iy tow  regulalied by the Administrative Admink-
Proecdurs Act of 1MH.  In the words of Justice Jagkson, 5"“”“
the Act “represents o long perind of study and strile: it hoocedu:
seltles loop-continued and hard-fought contentions, and
enactz a fortnula upon which opposing socdal and  polikical
forces have come to rest. 13 contains rosny comaprorolses
and genmerplities and, vo doubt, some ambignities, Experi-
ence may reveal defecta™®

It is a comprehenzive piece of legislation which preseri-
bea throe dLJyTpuus of rale-making proeeddres: (1) dliseretlon-
ary, (2} pdministrative and (3} adjudicatory. & &TE CcOOo-
cerhed ohly with the adjudicatory provedute proseribed by
the Act.

The Ach provides that in every ceae where a3 statute Stotatary
sequlited an adjudication o be made alter an ﬂ}:pﬂrtunu}r reculre-
for a hearing has been given, certsin procedural require- mepes
motts shall be ovbhaerved, The Aet alse provides for certaln edjodicg-
exeeptiong, tiem,

A person entitled to an administrative hearing mucet be

e such gpecifle nottee of the time and plaee of the

garing and of the charges sgainst him as will ehshle him
to [otmulate a defetice, A notice recelved In any manner
gther than that prescribed by the etatute will not be a
legal notice.

It provides that the notlec igsued te the private party
by an Adminiatretive Agency shall asst forth ‘“the lieﬁ;ﬂ
authaority and jurisdiction utder which the hearitig in to be
held" and “the matter of [act and law arserted’, '

It moay be noticed heee that the right o be represented
by counzel gr by a qualified representetive, though not &
member of the Bar, 13 uttiversally recognized 1t admings-
teatlve  enforcement  procesdings,  The Adminiatrative
Procedure Act alac provides thet when s hesring takes
place “vvore party tholl have the right to represent his

1 i ¢ I o the Maden 4 g, pp. 135=158 oted im-
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rase or deloncee by oral or documentary evldenes. - and o
vonduct such erosa-examination ag may be required for B
true ang full disclosure of the farcts”.

The fAct alze suthorides sdministrative tribunsls to
swminon wimesses at the request of the parly  coneerned
upon hiz furnishing inlotmatlon as to the general relevance
ani seape of the evidence snught 1o be so chitained,

Thre Act also makes it clear that tne exclusionary rules
of evidence followed by the vedinary sourte have oo place
in sdminisirative peogeedinga. It expressly provides that
any otzl o decumnentary ovidenee may be received. I
muzt, however, ba hliced that a gafeguard sgainst possible
prejudies 1o the Individgal by meaks of this rale is provid-
‘eid by the right to judicid rovlew which is discussed later.

It should also b naticed that the Act cxpeessly provides
that whera decisionz ere male on  the basis of “official
notice of & mulecial faet not appearing in the evidence in
the recowd, sny pariy abhall oo timely coyuest be affordes

- ppportunity to show  Lhe gondrary™ | Eeetion T{d)].

3. Tho Act of 1846 has exprossly glven the courts pomeer
when reviewing the deelslons of Administralive Tribunzls
to consider the whole record and 1o take dne  account  of
prejodicial errors, The satne Act also provides that when
the eourls review adeninistealive Andings based upon legal-
ly ingdmizsible evidenes they are to satizfy themsclves thet
there is a residucrn ul Tegal evidence to susLain the Bndings
gad m Lhe abzence of such residipwm, they can quesh or set
aside lhe procesdings.  Although the cuurta normally insist
gpan the parties exhausting all thefr adminlstrative veme-
dies b way of atipeﬁl and do not substibute their own find-
ings ol facs for those of the administralors, yel under  the
Act they have the pnwer to sec that the decision is i
oopardance  wilh  “rellable, probative and rubstentisl
evidence",
 The [oregoing brief sketch will show thal Lhe Aet w
Frarned to avit the specigl eonditions obtalning in  that
aonntry. X4 is not a madel which ean be easily copied in
Indis,  Even in ils parent gountry, the Acl tias  been ful-
samely praised and bitterly denigrated. It deoes seemn how
cver 1o have woade some contribution to the control of

ers of adminizreative bedies in the United Stetes. We
mmay conelyde our shert aceount of this enactment with the
following words of Professor Leuds 1. Jaffe in a recent
atflele:
“The A. T A. is clearly not a prolegomencn to alt
Fuyre adminislrative procedure acts, it 15 not 4 codif-
cotion of {formal dockrine, it iz Al o model far oany
other S.ale or coyntry. But it has made an important
cottrtbutlon tn adminisirative law bacause [z spirlt
and philosophy do have general validity.!



) I The =ubhject of mdministretive tribunalz snd  its
impaci on the rule of law hive been ales the subjeet of
wtudy by various committees in England.

5. The Committee on Minieters’ powerf wea appointed
in 182% under the Cheirmenship of Right Honowrable the
‘Barl Doncughrore o examine the problems of delegsted
legislation and the judicial and quari-judicial powers exer-
cised by personi or bodivs sppeinied especially by the
Ministers and to guggest suttsble safeguands necossary to
enaurg the Supremacy of law.

6. After a thorongh studv of the problem the Committes
tade Lhe following recommendations:

(1} After making a distinelion between judieiad,
tdi=judicis]l  and  adminigtrative funellons, the
Commitiee suggesied that judigial funetions should
termelly be entrusted only tv the ordihary courte of
Iaw;, any  deviations from  this wheolesome principle
must be regurded ag exceptinnal and roquiring waid

justittcatinm.

{2} Where Parliament consldets it pecezssry o
depart {vom 1his eourse, jydigial functions zhould be
entrusted tn a Ministerial Telbansl other than the
Minizter persooally.  Any tribunal constituled shoufd
be independent of the Mihister in the exercize of itz
fuhiclinna.

(A} Thuurh the guasi-judicial fooettons natueally
fall within lhe provinee of the Mintsters, yet where it
eppears that thwe Minister may be diggualified by &b
‘ihterest’ which would prejudice the impartial dis-
charge of Lhe judicial funetipna involved in the quaesi-
judicie]l decizion, it would be desireble to entriyst the
judicia]l funcliohs to 2 tribunal whose sdjudicetion
would be binding on the Minister.

(4) Before any degislon, judicial or guas-judicial
is given, the partics should be given the opportunity
af stating their ceze and knowing the cage they have to
meet.

(5} Likewize a decision givep by the Minister or
by the iribunal should be in the form of 8 reasomed
document wlich should be sveilable {o the pariles.

(B} where & statutory public inuat:iry i3 held in
wonnection with the exercise of Judielnl or guaesi-
"Judicial funcliots by Ministera, the ceport of the
Tolding  the fmguiry showld be published, Only
exceplional cirvuwnstaness of public policy showld
{ustify sny departure from this principle,

{7) The sypervisory jurisdiction of the High Court
to compel ihe Mintsters amd the tribunhais fo keep

I e
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within 1eir ers should be roaintalned iotact, A
wmpler and capensive procedurs commenSarale
with the needs of the modertt tiroes may be devized,

{8) Any party aggrieved by the Judicial decision
of the Min'erer or tbbunsd] sheuld Rewve an absoluce
right #r appeal 0 the High Cowrt om questions of law.
Here alsp 8 uniforin  and simple procedute may be
esiablizhed,

(2} Instesd of maintaming the legal distinoticn
ke ween A exesss of jurisdicilon whereim cerbioret
is the sppropriate Temedy snd an error of law whereits
o appeal  j: aﬁrpmpriate. a new frm of poosecure
spplving to bolh nsy be devised.  Such a procedure
sﬁuulli provide the sime limit within whick ah appeal
may be hronght.  Further, the appeal should be er-
mined it a senunaly manoer affer being heard by &
ginule %u{lg‘ﬁ whose dorision should, a5 3 geoeral Tole,
he tinsl.

{18} On any izsue of fect, as & genersl Tults, thers
ghould be no eppeal to any eomurt of law from the
decision of a Minirter or tribunal, Howewer, in -
eortain exceptionsl cagus an appesl on fect may be
allowed to  an appellate tribunel consiifuted by the
Larsl Chancellor pod eonsieting of thres peraoma, ¥he
Chueirmen being p Barriater or Solicltor.  The pro-
eodure ooght to be expditiong and governed by rules
faade by the Lord Chancellor on the Bule Committee.

(11} Lascly, the Committce E!I!Ere&aeﬂ tha wiaw
that it was not deslrable to deviee in England o syatems
analogous to the French aysiem

97. ¥n 1935, a Cormittee of tke Inng of Coart Conder-
vative and Unionist Soclety under the Chairmanship of
Right Honourable Sir Pateick 8pens undertook a dbudy of
thls problens.  The chject of the study was thus stated by
the Committes:  “Clur objest, then, {§ to recchrile frecdom
and justice fur the private citizett wlth 1he neceszities pf
a moderh government charged with the promation of fare
ranglng mocial snd econgmic policies.  We ﬂrm]ly helieye
that sezeh & revonciliation can be brought about”,

Tae fhemez underleing 1klz study by the Spens
Committes woca four:

First: there was a growing Ieeling that the cliizes
wae no leoger haviag the protectioh of sh ohjective
Jaw {com 1he capricious exercise of arbirary pewer by
an executive offiere pmjoying o very wide grant of dis
cretiomazy powers.  Secondly, it wag being felt that a
systemn which maker inpdequate provision for review
cf the deglsiona of its servents enshrines and aanetiona

—_— e
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ercor. Thirdly, it was beihe foft that there had been
a fmilure o obserwe, if vot a deliberate disregard of,
the rulez of natural justice, zuch as the yoles againat
bigs, the duty o hear both sidea and to give reasong for
the deelslons made.  Fourthly, in view of all these it
wag firmiy believed that fairness and justice should be
as rauch an ohject of the administrative process #s of
the lcpral process.

The Committee was of the opinion thuel the mwoest urgent
snd imperative reform called for was the giving of ressons
for (he decislons made by & Minister snd a Wlbonal
Otherwise jn itz upinlon Parliamentury detnoeracy wonld
degenerate Lo bureaycratic sbsolatism,

Whive tne Dononghooore Coramitbes recommended a
gimmiler review i respect of judicial and guasi-judickal
Jdelsions, the Spens Commiitee recommmended such a review
ven in cases of dizputed sdminigtrative deelwions, The
£ommillce was of the view that even in these cases, -the
Minister while apnouncing his deelsion should slate in a
letter or by some other reasonable mode of publication. the
suthority under which he had exercized the dlsvrutlon, the
material facls of which he was eatisfiied and the reasins
which had impelled him to his decisinn.  Such a procedure,
the Cammittes felt, would do sway with the arhitreey and
capririous exerciae of disgretionary power. The Cormniities
alza was clearly of the cpinivt that an appenl honld always
i frenm Bn admindstrative decisiem on oy poind of law
and any attempta to exclude it would mean  the I dirmct
aubversion of the rule of ™,

For cerlain reasons which il gawve, the Commities Was
of the view that it was pot practicable to entrust the task
nf hearing these appeplz to Parliament or to the GJuesr’s
Boneh Divisun of the High Cnurt or to the Privy Council,
Tt expressed the wview that the existing proeedurea ahould
wherever possible be modified 0 meet the moderh heeds.
Administeative eficioney would hol justify Whe celocation
of the rule of law.

98, Tt reached the concluslon that it wae necassary ia
creple o new dlvigion of (he High Court of Jusllee to be
eelled she Admenistraflve Division presided over iy a Hi
Court Judge. Such mn Administrative Divislon would be
an appropriase and effective machinery of control, Tt wowld
te pact of the traditional sysiem of courta. 1 would have
the requislte high standing and authority. It wos esaential
that it anoald be so constituted as to be able to approoihle
the requirements of administration and to balabee them
Luirly npains: the tights of individual citizenz, The pro-
cedure to e followed should he ginple, flexible andlipaecly.
It shonld be. informal and not bound by strict rules of
evidetics that normally apply. In the High Court,

Admnigin-
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The Adminiztretive Dlvigsion should, in the omnlon of
ihe Commitice, heve the followlng powers:

(£} T1 would be entitled to call for & stetement of
Lho fzct: and reagons wpun which the dignuted degision
wEs hEoe.

{Z) Where thare haz been & hearing by o tribunal,
it shonld have the power o review the findings of fack,
the veasona given by the tribunal and  the Minister.
These werioaz  powery wf fewview cow'd De exarcised
suitably and In accordance with the circumstances,

(41 In vases wherg there has pot heen 8 hearing by
& iribunal before the decision of the Minister, the
Admiristrative  Division  showld e cempowrered  to
receive complaints from pevsons sffected, alleging that
& material fact on which the decision was besed was
incorrect.  If & pritee fecle cese wan  disclosed by the
citnplaink Lhe Administrative IDivislan wowld call for
eviaence and Jdebermitie the accorace of 1the facls
found Ly thye Minister end review the reagons given by
thee Minister.

(4) The phreseclogy of aubjeclive salisfzelion
adopied in A smatute shouwld aot prevent the Admingz.
tralive Division from reviewing a deglsion. | It would
b it function v degide  whether therse was gaw
reasanabde cause bo support the Minizter's belict within
the mearing of the subjeclive phraseolagy.

{5} The Adminisimative Division wagld have poser
1r dieeide all gueations of lpw, Thete sould he ro gues-
lion of exclision of appesl wn points  of Taw  fram Lhe
decizior 0l any Adminirtragive tribipal or other admi-
oeekrative hody.

(G Where it iz found thal there has been 8 maeterisl
crror of fact or low, the Adminizieative Division should
have the power tn annul ke decision or  arder @
reneering or too:ubstilule mew  facty or reasuns e
recotnendaliohs.,

(7] The Adminiatrative Tivision of the High Court
should alan Bavwe the power to grant in addition o the
ahoyre, ahy Femedy  which can under oxisling law be
granled in the High Court including such vernedies as
can be granlod only by 3 Divislgnal Court.

It would thus be clesr that the most imporiant  suppges-
tion made by fne Committes @as the creation of » zuitable
ingteument of reviow —-a new Administrative Division of
the High Court--which would hear appeals on pointz of law
Irom the decislon of any sdmintstrative body and waould
Blen have the power o decide whether the reasons given fot
a deeision cap hear evamltation. It would  wet, however,
review the aptuad cxercige of disctetion or any atatement of
deparumental policy which would natueaily fall within the
sphere of comtrol by Parliarasnt,
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M. Though the Donmightnoees Committes had sulmitted
a Keport in 1032 afier s thorough sludy of the question,
much hed happened during the intervat of twenly-lve veare
which had elapsed siter the submeesion of ilz Beporl. In the
poEt-war vears, the relationghip befween the State and the
citizen had become further compliceted in view of the
number of specialized  cribunalz  ibar had heen set up.
These facts led to the appointment of w Commillee presided
over by Hir Ofiver Franks in Noyember 1835 for the com-
gideracion of ihe guestion af Administrative Tribwoals,
The Commigtes consisted of lawyers, Members of Parlia-
rmetd, conslitulional specialists, [ormer Minisiers and olhers:
with 8 knowriedge of the administrative grocess

Though there was & widespreard belief <hat tribural: set
up wete in sulatance a parg of the machinery of the

vernmenl, 1he Pravks Comemities did oot aceepl such =
contention and was of the opinicn that theze tribunals were
tidependent  organs  of  adjudication, The Commitiee
revirwed the work of over ten different tribunels sol up
under different Acts £ specialieed purposes which were
beyond the compelence of ordigary conrs. The Commities
noticed the divergenes in the guelity of the memberahip of
the tribunals :zrr]":ir in the proecgures adopled by them, It
cxplussed oo view b good ademinezliulion deconondod ot
meTy e atteinroen: of the chjeclives of palicy securely
and withrut delay huc algp that the citizens be sarsfled that
the Slale was i 1be vecealion of its polivies  weliop with
“repsoneble repatrd to the balance hetween the puklic
intereat which it ppamates and the private inleeest whick
it disturbs",t T oeler thual such 0 balance mexr be
attained the Fronks Comrnittee made certain general
frarnmeardations,

N The Comanictes was of the vicw lhel as for &% e re-
possible, sdjudivsafions involving the adminietrat’crn and COmMTET—
the individug] oitizer ghiould areforah 3 be 1ell Lo the ardi- 9omen.
macy  ootcly ol law  rather then to a tribuma. crto a
Minister, excepting where for ressong of cheaphoss, apoossis
bility, freedom from wechnealily,  expedition and  expert
knowledge of & particular subject, 2 tribunal may be
considered more anpropriate, The Commitles set out three
hasic renuitentents  [or the  saisfectory warking of =zuch
teibinals,

(a) They should manifes, apenness—which requires
rublicity of proceedings and knewledge of Lhe eszen-

im] reszonmg underlying o degishon,

(b) They should show {oimess—shich calls fnr &
tlear procedure that ensbles pariies to  khow their
rights, to present theur esses fully, and to konw the
cises they heve ta meer,

fe) They shuowid dizplay  imparticlety—wrhich
reguires  the freednm of the tribunals From the

IRepeer, 4, pazn. 2.




[

inﬂuenl:ne, real of apparent, of departments concerned
with the subject-manter of their degizions.

The Comemiftes proocsed the creation of two stendbing

councils on tribunals whigh would lake the form of permoe-

nent statutory bodies, These souneils wae for England  and
Waley emd the other for Bentland weoald keep the working
of the {ribunal: conlinuwously under revicw—an arrangeroent
Lhet would free the trihunals from the objection that they
appear 1o e mslrumenta of officvinl policy rachet than hodies
preleeling the citizen.

Finally, ihe eommittee was of the opitlon that in a1l
cuses, the aldimate control in regard to matters of Iaw

Ahould be exorvised by the treditional coups,

The Franks Commitiee wvery pertinently ohaerved:
“each country seels to work oud for ikself, within the {rame-
work of 18 own iostilutions and way of lile, the proper
halance between public and privale interest. It fallows that
tramalation of the praciiee of one country inlo the procs-
dures of another iz not likely Ly be appropriste, although
BInge Che basiv jssue. the relationship  belweon the indivi-
duul and the administration, I3 samown, there will eontin.:-
to be advablage in comparacive study'™t,

That ulso hag been che object of the comparative study
we have made of the procedures in Fronee and the TTnited
Slalts and the proposals made Irom lime to time by
regprzible boadies who sludied the problem in the TUnited
Kingdom.

al. While each counley hae evolved procedures best suit-
ed 10 i%s legal syetemn andg teadiilon eeriein broad festnres
emerge from our exarnination, The French svgtetn has  its
arigin in thr political and legiglative e up of Fremce, In
ity cxaminstion of adminigtiratlve decisions both on facts
and law, the French system i much wider o its sweep:
lhan the aystern that prevails in the United Kingdom anrd
the United States of America. Decigions of administrative
leibutgls snd officerr whick would not be open to exami-
nation im the lalter countries ave set aside in Frence, For
thiz purpose the French cilizen hes  to approach  special
tribunals operating uhder =speeial Taws and bound by
precedentz of cneir o,

In the TThited Hingdermn snd the TUnited Ststes, the
rocommendations made and the legislation introduoed 1eaye
uninuched the vowers of the enurts to  weach sngd  quezh
administrative decizions, All the three Ceommittecs which
have considered the problerm in England have recommended
that the juriadiction which tho courts have at the foment
by way of writs of certiorari and mandamus in regard to
these administralive -tribupal: should contlbie end the
precedure  simolified 20 thal the oitizen mey find |1 casier

TR eport, b, 9o,
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tto approach the crdlnaey conuets, Whal they appear to have
in mind are procedures somowhst snalogous to those our
“Constitution has previded in articles 35, 130 ond 226 But
the Commitlees cecommended thal lhe existing powers of
the cowrts should be suppicmented by the crealivn of an
sdminizivative diviston of the High Court or by the con-
ferring ol a right of appeal on guestions of law  elchet 1o
W hewly conatituted adioinistrative divigion of the High
HCpurt or fo the ordinary courts, In Lhe United States also,
‘the pvwers of the cedivary courts by way  of e writ  of
~gerlioret: and ulher writsa vemain ungffected, The legisla-
tion in the United Btates lays down, aa we have already
scen, stendard procedore: for observanee by mdministra-
tive bidics. What therefore has to be  thought of in our
“tountry it not the vuriailment of the cxisting powers of the

-oouliy moregerd to adminisirative decizions. The conlipgus |

-anee of these powars is cssential and imperailve, What is
nceded arve supplementary and extended powers which will
wenable grealer control to be exetelsed by the otdinary courts
A Lhe adminizstrative bodies so that the male of law will be
-cnforced and the ritizen protected,

The study of the Fronch system by Prof. Hamson
creferred to akove tells ua howr peeuliarly French in  its
-0rigin and development is Lhe systemn which hes at its head
“Conseil D'Etat end how unsuitable such ap institution
wouhl ke in England o any other eountry.

Nor a5 appesss from the observatlions of Professer  Jafle
-qunted] above, iz the American Administrative Procedure
Act & mode]l which we cen without radical modifications,
opy In India,

fur problem therelore is to suggest some supplementary
sahd effective measures which can be conveniently Olted jnta
the pattern of onr constriutions]l and judicis]l Framework,

A2, The previsions relaiing te judicial coofrel of admi-
‘niztealive process enzlivined in artieles 32, 134, 246 and 997
-0l vur Conatitution mey now be examined

33 Article 32 which empowers the Supreme Court  to
rissue inter wlia suitable prevogative write for enforcing the
fundamental  rights glaranteed in Part [D1 is i{azell
guaranteerd] rvmedial right. A rcitiven whose fundamentsl
‘right hes been  infringed can, it e so chooses, directly
Approech the Bupreme Crurl without having Lo po to the
High Caurts in the flist istancet. Al gellons of the adml-
mistratien- judieial, guasi-judicial or semijudicial, minis-
“terial or even purely diseretinnary --are within the comtrol
-0f the Bunreme Court. The Court cen by the issue of an
-BPPropriale writ quash Lhe ofending order even though the
Imnpugned aetlon is muwely of an admicistrative character ?
Romesh Thapper o, State of Mzdteg 1950 5, 0. 1. 5404
. ::Dr :‘.am Ktithen Thardws| vr The Stme of Delld A I R 153
H.G 36 .
12 M. of Law-—id,
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4. Artirle 136 conlers plepary powers upon  The
Bupreme Court amd tnter alin enables iy Lo enterkain appeals
{rarn the determinetivn or an cvder made or passed in ey
cabase oF MLTeT By eny fribuisl loothe {errilory o India,
other than those constitutad under any law relaling  to
*he armed forees. As was pointed oul by Mahejse G J.
in the Dhakesweri Cotton Mills Casget, it ie noither pogsible
to define wilh ary precision the limitatens oo Lhe
exernize of the dizcrelionary  jurisdiclich vesied inm the
Supreme Court by virtue of the congtitutionul  provision
cotiained in artiche 158 nor is it feasible to fetter the caer-
vise of this power by any et formula ar mle.

“Then the Courl rraches the concluston thal s porsoer.
fus been deslt with HrbiLr.ﬁrH{ ar that g eourt or  tribunal
within Lhe Lervitary of lndia has not glven a {air deal to-
a lttigant, then no lechnical hurdles of say kind like  the-
fnalivy of fnding of facts or othérdige can stand in the
way of the exervise ol Lhls power Gecsuse the whole intént
and yawpnes of this arthole §s that i is the duty of this
Courl 1o zue thal injustics is Dot pﬂ;ﬂ&h‘ﬂﬁd nr pet petaated
by decigiona of Sourls znd fribinale kecanse certain laws:
have made the decisions af these courts or tribunals final

. #nd eooclusive™®

But the puwey of the Supreme Courl under article 32

i restplcted dnly to eases of the inffnigement of fundamen-

-AFLecle Ax7.

Article zae,

tal rights. Artlele 156 would alzo seeth to empower the
court 1o entartain appeals oty fEornm the opders of tribunals
—ihat iy, bodies which are under an obllgatlon to Bct
ohligstion to act julicially or qrasijudicially.

495 Articla 227 glves the High - Cdirts gnly powers 6f
rapeTinienidente and dobs hof Empdwst thetn to adimlil
applﬁll'.s_ ay arlivle 136 does, 1t wowld, glie appesr to be-
restbicted in its applisetion to bodies which are dnder am

ohlipation to act nidicially or guasl-judizially.

%6, The real constibutional proteclion of the citizen:
agmingt grhitrary ddminlstrative action i srticle 228 which
poopuwers the High Dourks te bsyoe Aty direétions, ordets:
or writs not only ot eénforelng  fondarhental sighiz but
“for any othar parpose’’.

T nur chiptir oo Writs wo have pointed cup how
Targely thiz comstitofionsl vision has been availed of b
the cilizen, particulariy for the vindication of his funda-

© meatsl fipghts. The Tandamental rights conferred by the

Constitution . wauld have logt muach of their sigalflcanoe: bat
for +his simple ard quick vemedy which the Comstitution
has provided agnainst their infringement,

Tne IIigh Courts’ jurisdiction onger article 226 eIl
remaing to e putheoritetively defined. Will i cxlend  fow

A LR- agss 5. L, 65
AT page 649,
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upely administrative action as distingulshed from guasf-
udicial determination? llgwever, it hes been ofearly laid
dowm 1hat the High Coarts wling under geticle 296 do rot
and caomot it in jwlgment as courts of appeal in cazas
Wwhare the slatute invezts the administrallyve autharity widh
powet anddiscretion, The Supreme Court sald:

“However extensive 1he  jurisdiction may be"
(under article 226) “ib seems to s lHat it ia not  so
wids 0 large as tn enable the High Court to conwvert
Fecll inte = emird Of apocal and exsmins for itself the
correctnass of the dacisione in view and deside what is
the proper wiewr to be takon or ceder Bo be mgde™1

Judicis] decislon: woeuld appear to lay down  that the

corts will inlerfere under artiele 228 in cages of ewecss o
want of jurizdiclion or an error of law apparent on the farce
of the wourd ur of vidlation of the principles ol nal
ustice. The Court may slso interfere in cases of Andings of
iact when thege findings are based on no céidense a1 all or
on irralevanl evidence. The coufs well alas intorlere where
the aulhorities haye fajled to comply with some mendatary
provielon of the law. However, it siiﬁ remains ty he decidad
whelher i1 ia open to the eourls acting under article 226
ko inlcrfere with puitly adminiateatlye selion,

A1 We have also sorne rémedigs like a sdit for g decla- Qwer
ratory doecroe under eertion 4% of the Specific Helief Act gr remedlee.
for an injunction. These though more axtenmive in soode
tl_:lai.n ]articl-u: 226 are less speedy and are thervfote often
valneless,

A%, The nuambee of Indian riateds whick constitute admi- 4dminis-
niglrative authorities, pux_‘ulir_pd_.mimatratgve;md fuast. trtive
judielal, ie Tagimi, Sdme of these pHect Valudble rlghis of Bedle

» effizen ur.i,jl_J..'rn.f_m onerols ohdipeiiong ui:-ug paitiek.

ete tna¥ oo broadly olassifed 35 m!‘_ijtﬁ.rﬁu'e and taxiiidin
laws, lsbpur Biws aid land 5% Some of them provide
no right of égp;gl_ or reyizion ¢ven to higher sdministratiie

ithuritjes. Others qqnfe:_ﬁght ,31' dbpeal and revision biit
these lie to the Kigher adminiztratlye authgrity and not to
any judicial authority. Tt is onily 1 a f6w cares that we
find an ultimate appeal or reviden given & 5 oot of Jaw,
Finelly, in i mamber of stanutes cere 3y taken to sxplude o
Txpivss terma thé mppesTanse of mw~ems before the admi-
Yfdrative todivs and to bor the cours from enterbaining
anyr epieal or revision,

. U+ ElL:|.1'|'.:|'T.'E%r.|§,r 't']igt dutivs of ciggstoins should he levied
ot zed amil land frontiers under lay -T]:mﬂa lesve not only
e off]

the determination of 1he duty Wit of penalting of
tonfistation snd fine to sdminisifative offvers ard provide
Ao appedl and révision o superior Whoes, presedbing fuo
are whatever for the hearing of thase appeals apd

"Weanppe Fllbior. Romtan end Rejad Tad., Tar A LH-5 O omoge
IG: & pags Ioh,
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Tevisions, Not infreguently under these Acts, the eltizen
iz gubjecled th heatry penalties without any upportunity of
B Teview by a judicial authorty in matters nfo a clearly
guazi- judicial natore

3%. Another class of disputes jn which the valdity of
adininiatrative aclion is frequently challenged in the vourts -
are thoge in which Government servapls scek sedress for
real or fancied violativos of their constitutional safeguards
or lhe Greach of the mles rogalsting their condilions  of
SEIWVICE.

A large volume of ceze law has developed on this subject
mil 1he number of such ¢uses are ingreasing, Thie ia in part
due to the gruwing complexity snd unintelligibilivr of the
rules which has ted a0 judge of the Supreme Court to
temark!.... no one can be blamed for not koowing  where
they are in Lhis wilderness of rales and vegulalivns  and
cained waords and phesses with highly technical weanings.
Inetances aoe 1o be found v Lhe Lew Beports of many
Trivolouws applications, T a nomber of cases e eourts had
however 1o intervene bwecause it wee found that clear
injuacize hid bren dnne ag a result of a deliberaty viplation
af cléar and mandatnry provisiona of the Canztilution or
lhe zer-ice rules,

The problem pregenled by such petitlons secking redreas
in service matters serious considetation. ¥or the peasone
already slaled we do not fayour s clrtailment of the juris-
diclion of the High Courts under article T26. At the =ame
time there iz dabgor thet #f = Wege oumber of petilicns of
thiz kind continue to be fled, o Iigh Courls muy
tuened  ioto tribunals for deciding disputes between the
Covernmen. aud ite employess,

& mienpliflcation and ve-drafling of the relevant rules is
very occeziary. Th addilico we would also recommend the
establishmenl at the Centre and the Stalea of an appellate
tribunal or |tlbonyls presided over by a Tegally qualified
Chalrman ——und with exporiehced civil sevvante ag metnbers
tn which can he reforred wiemorals and appeals from
Yovernment sotwants in respect of disgiplingty and other
action Laken wgainst them. .

The cslablishment of such & tribwepal or tribunals  will
#ive a double pirpose. Apart from providlng = epesdy
remedy  in genuine cawes of injustipe, the existance of a
Speuking order drown un by g qualified trihynal will enable
the eourts 1o reject el frivoloua petitions summarily coter-
tain and only thoge cases where (heir intervention  is
Teally necessavy in view of the impartznec of the oons
titutinnal and legal prinly inwolved.

Thete is alar o vast  fisld of administrative sction in
which an administrative quthodty may contravene the lawr

IPer B, ], K. 5. Simivessp #4 Unioco of Tedia, & I. R, 2648 Sup,
A peg g3z
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without opportunity to the Injured citizen to ohtein redress,
from any judivial Buthorily loc the unlawtal aclion of the
authority,

4. That hroadly is the problem which noeds a solution
In golving il we have to bear in mind some basic conslder-
ations,

It would be derogatony to the citizens’ rights to estahlish Bxteb-

4 syatem nf adiminislrative courts which would take the ishmem

lacw of Lhe ordinery eourts of law for examining whe vali- o, 280 .
gil?_l.f of administiative action. Tt may he that in view of Troibunmls
certain inherent advantages like speed, cheapness, proce- unde-
dueal simplicity snd svailability of special knowledge in blEaulke,
catra-judicial Liibunels, these may be tseful a= 3 supple-
mentary systermn. But it will not be right to conecive them
a3 3 devies to supplant the ordinary courts of law) It would
be: unthinksble to allow judicial justice administered by
fourts of faw 10 be superseded by oxecutive jusiice admi-
nirtered hy edministrative {ribunsls. T} would be s step
tieckward to erecl in Lhe plece of deliberate judicial cribug-
nels restrained by formal procedure and decidlag according
to flxed prineiple:, off hand sdministegtive tribunalz, in
whick the relations of individuals with each other and
wilh the Stite would be adjusted swnmerily according o
hotions  for the time being of sdministretlve officers,
unlettered Ly any rules as to what penera! interest or gawd
eonaCiense demands. So coneeived, the administrative eourt
might well e regarded "as a courtd of politiciang vnforoing
a piliey, bul not & court chforcing the Iaw™—y deseription
whichh Maitland gave to the Court of Star Chamber, One
mey in this connection vse Lhe felicitoug phrascolepy of Mr
E F. Woodle, Presldent of the Clevieland Bar Arzoclalion:
“Justier panngt stand half free and half englayed * * ** Wa
cannoi have in this counlry {wo ayaters of dispensing of
justice voe * * * safepaarded by regtriclions snd Limitatiuns
and privileges which have been [ound to be wise snd neces-
sary thuough centyrics ol experience, and snothee systems
administerad  lavgely in distegard of our principles of
gdrsprudendce,  largely in disregard ef the limitacions,
restrictions and privileges which our courta have Iuund it
wite smd nesesLay to rhapryee™l

Though we mzy :mbur our adwdnislrative tribunale with
A preater judicial spirk and inslsl opon their ohserveneos of
the rules which would ablain in any sysieo monlded vo the
principles of natora?  justioe, the ultimate Tevicw must e
wilh our High Court judiciary. Hewever sound and well-
enuipped  an adralmistrative  judiviary may be, it connol
command  Trum  the public  the confldenee whicsh  the
Irremevaile  supecies judieiary in High Couris  hove
vnfoyed ot nver a cenmivy and meore. Any asheme of

—
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au:!min.intrativo arljudication whick has not at its apex the
High Craurl or a High Court Judge in some manner, will
Iail of ils purorge,

4l. Il iz of equal importance 1v remember that any
measure we aagees, and which we adopt fhould] be suxpple-
mentary and in sddition ta the constiutivnal remedies that
are now npen to the cifirens. Their beneficial oftect has, as
noted clecwhere, heen fatt throughont e counley and has
kept even the highus, cxecutive conatantly on the alert for
fear nl Lhrir action being quickly challenged in o coutl ol
law, It would be dizasimms o remese this most selutary
restraint on 1l administration. 1t e not surprizing that
augges.icn: for the modification of some of 1wse constito-
Livnul remedies have been recently voiced by the sxscutive
In ﬂ;-‘:' view, these supoestinns mudt e scernly Jlscotinlen-
ATLE .

If resort to these conatitutional remedies resuls in delay-
ing adminlsitalive wetion the remedy is to pirengthen the
Courts, for dealing expeditiongly with these mathora.

4 We shall hew summerize our recomamendations,

{1) The =xdcting juripdiction of the Supreme Courl
and the High Courts which chahles them to exsmine
te @ limiled exlent the sctdon of administratlve bodies
shiuld b meintained unimpaived,

(2} The erestion of 2 general administrative body
like the Conzeil d'etat tn Franoe 13 nol prectieable in
aur country,

{3) Dreeivione should he demarcated into—
{a) judicial snd guagi-judleiel, and
(b} adwinistrallve,

{4) In the judicial and guasi-judicial deeisions, an
appeal on fact: should lie to an Independent tribonal
Presided over by a person guelified to be a Judge of a
High Court. He may be mssisted by a poreon or
with afministretive ot technieal owledge. The
trlbuipal must funetion wilh openness, falrhess and
impartiality 92 1aid down by the Franks Commitiee,

A8 In the case of Judicial or guesi-judicial

ainme, on appoal or 8 vevieicn o questionz of law
should Lie lo the High Courl. Special machinery can,
if necessary, be provided to aszist the High Court Judge.
The engestionz made by the Spens Committes mav he
(edopted) in #hils eoonecton,

. (6) Im the case ot administrative drecisione, pro-
vlsion zhould be made that they should be ascom-
panied by tvazanz. The reasoh: will make it possihle
1o lest the validity of these decisions by the machinary
of appropriate writs, N
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(7) The tribunala delivering wdministrative judg-
moents should eonmform to the principlea of natural
Juslice wnd shoun'd set with openness, falmess and
immpartiality.

(3) Legislation providing & aimple procedure em-
bodying thp prineiplez of natural justice Ior the
funciton’ng of lribunals muy e passed Such  oro-
erdure will oe applicalile to the fl.ml::Ln:mlng of - all
iribunals in the sbsenee ol spetial provieion or pri-
Yisions ip the etatutes conetituting thewm,

{3} c{;pmpnhtc legesdlatiott will Ieve ko be enected
Lo prowi for tribunalz b3 gperate in the manner
- indicated alwrve foe the dizcharpe of guasi-judivial ar
judicial functionz by administrative hodles or officers,
which may he entusted to them by any legislatlon
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TiE Historrs or ™aE (OMERTL T'ETLT

The criging of the Conseil d'etat founded by Hafloleum
can be traced back tn pre-tevolutionary France, It was
modelad on the earlley Couneil D-Roy. The memberg of
the Council were 8 group of administrators designed to-
ezgjgt the Gaoveramenl ta the formoulation of pnliﬁi,' amd it
was parsllel to and] diatiner from the Coukeil of Ministers,.
Qriginally no doubt, it was intended to sck en & shield of
the Gowvernanen] and was entrusted with the task of deciding
quessliong of jurizdistion and preventing the ordinary coutts
frotn encrnaching on the ficld of adminigtration. If,
however, alse bepanl froma esrly timgeg to entertain certain
aetirms agumnst the Government and has throughoul mains
tained w distinelion between itz advizory and judicial
funetions.  In view of the value of the Couneil 23 an insteu-
ment of mevising Government Bills and sevuring justice in
vertain eaces, it sucvivied the restoration of the Bourbons
Al was continued even pnder the Odeens monerchy. In
1831, an urdinance was passed teorganislng 1ke contentious
or jutizial busipess of the Counctl, Gradpally, ss the
prestigo of the Couneil increazed, ils deeisions cesced to be
advianty and in 1878 cxeeutory force was given to all ite
jud@nente. AP about the same lime s power to deslde
i not unknown for amvitioes men to seek o change.
Younger members of the Conseil are ovcasionally en-
mytaged to go on deputation for e time to the aclive
administration o the Fr_ln::ign service for the titne being and
ta return 1o lthefr ofipingl pegition in the Comseil = itheut
paim or loss of seniovity. The Couwasil iz mot agsocialed wilh
ariive administration in the senae that i s not immediately
respongible ctther for policy or the actusl execution thereof
but it serves ta advise the administration penerally on the
forpmmlauen of policy and 15 execution. Tt 5 a dynamic
Lady having ie %% pereonnael, peaple of yvarying ages,

Thoueh the Courcil as 4 whit ia primarily an adroioistra-
live bedy et itz judiciel business j= strietly zeparated from
the non-judical, When the Council meefs $o {ransact its
judicial business. all the members of the administrative
aeclions exeepting fouwr, who are annoally chosen o
tepresent thetr admlinisiretive anlteagoes, sre exelided from
Hz deliberstions and 1ake no part i making the flnal
docigion. The vnlire Canneil works a2 ane it and there
Iz 4 slrony esprit de corpe smong B rmemhers, thrgh It is
divided joto sections for the sake of convehence. The
menlers of the CoLncl! engered 1o cXetuSyve wok aocapt
the decigiong: ol the zections vomterddewr (the Judlolal
gorkion) a8 their nwn and support it in their dealings with

L2
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the Ministrcs of overnment. In the caee of an ingernal
dispute, the views of the section contenriens fnally prevail
and ihslandes are not unknown when thai section hac
annulicd orders of the Council acting as a whole in adl-
ministrative mattere, The section cortendlewe of the
Conseil d'etat, the judicial prgan, iz only ome of the fiye
eeckions mto which the Council divides iteelf for the pur-
pobe of conducting itz huginess but it corprises mione
membecs than the other four puet together. Thua in 1853,
ul the 143 members on the staff of the Council, more than
g0 were roetnkers of that svelion, Alone of the five sections,
the seclion dw eomientgionT is divided into sube-zecrions, hins
in numbet.  f these, sections 5—9 dewsl with matiers of
technical andd lesser impeortance like tax cases. disputed
alecilons end cleims againat the Government avlsing out,
of aceidents in which Guyernmenot wehiclay are inwolved
The other [our scotions deal with the ordinary  judicial
businesz. It Iz very easy to ltvoke lthe jurisdiction of the
Council, The mlecvention of en edwocete is not necessary
and thr reuest or petition may he deafted with extocnne
Informality. The inguisitorial proeess of the courl will be
to it thal & substantislly gond case 15 not unduly pre|odiosd
by the lack of an able advorale.

The procedure followed in the Council is 85 followa: —

As soun as a petition is received in eowrt il s num-—
beredd and is allelled tn = particular sub-zeclion,
etherwis: khown 23 a zows zeotion, Onee A gase haz
been assigned to o sub-section, the President of that
aection agsighs il lu u rapportear, usually & Juklor mer-
ber of that section. It iz the ‘dutly of thiz ropporiew-
to followr to the end the case aseigned tne him, He
studies thy papers snd calls for such flles and pupers.
a5 he may find necessary, After galhering the necesaary
material, he zubtnils a report which summarises the
pleadings of the parties. the cvidence, the draft order
which he proposes sod the questicns of law and fact
which arise in che cas:. The first part ig read out ar
the final public hearing and thereatter the pariica may
have 1heir day incoert. Counssl far hoth sides including
Lhe Government may wddress the eourt, The aticl
ia then Jdizcuzsed between the miembers of the aub-
serlion incharge of the case sand another aubescobio
and the Comwiisseive du Gueerament i3 prescot st the
discusgion,  Aflter the case has bern discussed and the-
sdvovates of the partics have made their sabmizaione,
the Enmaissioner who acts a3 the embodied ormselenoe
af the vourt and iz 1ianully g civil gervant in the middle
rack of the hierarehy sums uwp the cage in open cnurt
enil sde vt the oointa of law and fact involved, she
conlentiong of the parlics snd Snalip sugpests s Jdraft
crder. Thiz he does afrer the advoestes of the parties
have had their say. In effect he charges the members.
of the ceurl as 8 indge sharges the fary. Tn view of the-
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{act 1that the Councll i3 nol bound by hig wews eyen
an queslions of Jaw, be mlghc perhaps be more Fppro-
pwat&]i( cownpared tp the Judpe-Advocate at a eori
mariia

Thereafter the sections discuss the malber among
themeclves and anoorder iz prepared and is given effeet
1o. )

It :heold be noticed fhet apart trom £kia publie
hearing, the Council nae ase msorl 19 what may be
«allpd the inquisitorial procedurc, e it 13 sotisfied
that the complalnaol has enade ot 5 prime focie Case,
the court does not insist upon the aﬂvr:rsa1:.r£pmcedure
being followed. 11 beeotnes rather the duty of the eoorl
to zatiafy itaslf 8= to the truth of the matter, ' It earTles
e correapondence with the Goverranent Department
in queslion, to ascertain the reason loe eoy particulat
devigion which has been token, Basically the procedurs
af the oourt iz & written and scoret ohe, AN proceeds
i, vaee the fiba] public peesion, take place in privale
tut in the presemes of the partiee. The Hling of docu-
tmene am] interrvgatotics normadly tokes the plage of
epanination and oross—examilalion of Wwillesses.

Az we have glready scen, counsel are permlibed 1o
appesr brelore the Conseil d'ctat, The number zo per-
mitted iz wvery small, betog limited to 60 and they -
are the saoe riu:rd}.r of men az those who practize batore
the court of caesation.

ITnder the progedure followed by the Couneil, no
surprise iz possible as o s wiiness action ttied in the
nrdinary civil courts.

Normally, before ithe gourt renders judgment in a
parricular case it tales time for consideraTor and
normially a forsaighs is nedesssry for thiz purpoge. Bok
it is wery raredgy that & judgm&nt Iz delayed in any sase
beyoed fifteen cays

The law ol the Congedl d'etat 1s unllke the law of
the Freoch civil courls which is based upon the civik
vcodes: inatead it resemibles the Eoglish Cominon Law
and has developed fromn pre Lt to precedent.
Atternpts are made by parties to rely om precedents and
to dislinguish one case from another, e decisions of
the Council are published and repotied



3I—LAW REFOEM AND TEGISLATION

1. The need Ior o conatant serating of Ehe Baw }.:_'i.’ & hﬂl‘.lli'_'.f ii!f“l";_lﬁ
rmanently constitufed for e purpose was chvigaged a5 L
back as 1937 by Lord Mucaulay in hia letter to Lord Commise
Hurkland presenting the first part of the Indian Code sion :
Referring to the guesilons which vuight be raised jn regard ?'Es'i nf
ko the conmstruction of the Cude he stated: “':';m“lw

"Murh queslions will certainly arise, and, wnless
proper preetiations he telen, the decisfons on such ques-
tloms will accumualate 101 they Lorm a body of law of far
greater bulk ihan that which hes been adopted by
the Legislature * ¥ ¥ it 2 most desicsble that measures
should be 1oken to prevent the woitien Taw from
being verlaid by so iounchse weight of comments and
depivions, ** * " All the guestiva: Lhus repovted to
the Government mighl with advantage be raferred for
cxamibalion ta the Law Commiesion, il that Commia-
sion should be & permanent bndy.  In some fases il wll
be fcund thag the law iz already sulllclently clear, and
that any miseonsifalctions which may heve tekon place
I5 1o e attributed to weaskness, carelesaness, wTong-
hradredness, or corruption on the part of ao Indisldual,
aned ia not likely to oceur again, In ruch cases it will
be Wnnecessaty to make pny change in the Code, Some-
timea if will be found Lhat & case has arisen reapectinp
which the Code iz silent, In ebch & case it Wil be
proper to supply the omisgion. Sometimes it may be
Found that the Code iz inconsistént with itacll I a0,
inconsisteney oupght to be removed.  Sometimes it will
e [ound that the words of the law are oot sufficiently

precize. In such o vase it will Be eT 1o substitute
others. Sometimee it will be found that the ls ge
ol the law, though it iz precire se the aubject its,

iz ool w0 elear that o person of ordinary intelligence
capp =ee ita whole meaning. In these cases 11 wll
generally be expedient to add iltugirationg such as may
digtinetly show in what sente the Lepialaturs intends
the lew to be understoopd, and may render it impoesibla
that the sume gquestion, or any zimilar guestion, should
&ver again ocoagion difference of opinion, Im this man-
ocr every sueeessive aditivo of the Code will solve all
the Jmportant queeticons: az to the constroction of the
Code which have arisen gince the appearanes: of the
edition immedistely precedingl '
2. Bpeaking of ihe nead for constant revision amgd re-
epactment of the various laws, Sir Jarmea Stephen rtaled

el by Acharys © 0 Cediticavion (Vagers Law  Lesiwtes), pp. 142
143
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in 1872 cthat auch o gourse waz “', ..., 85 OCOCSSarny at
repairs sre netessary Lo a railway. I do not think that any
Agt of importance ought to last more thab ten or twelve
yeurs. At the end of Lhat time, it should be carefully
examingd from end to end, and whilet as rauch a8 prssible
of itz general frame work and arrabgemscnt are retained, it
shuuldgbe mproved and corrected Bt ewery point al which
experienee has shown that il requircd improvement and
surreclion. - ...........1f you want your laws to be really
pood angd simple, you must go an Te-enacting 1hem as often
as such a aurnber of cases ate decided upon them as would.
make it worth the while of a law book seller 1o bring out
& new edition of them!"”,

d. Mor ia the need for zuch conslanl seruting and revision
gonfined to countrtes with a codified syetem of laws, The
need has alzn begg felt in Fagland and other countrisa where
a great pare of the law is unwritben. Tt was in LB36 that
Lord Langdale, Waster of the Rolls, emphasised the
impartance of constant revision of the Tawa, He said:

"It widl ke admitted thal it ix the first duty of Gov=
ETTLMETL 10t Emvide for the dup adminislration of
uslice * * * ¥ But justice * * % * depends om the
lawr, Bnd ic beeomes necessary for the Covernment for
take care that the law, o which justice in its practicak
applicstion depends, ia in 5% good & slale as the advance-
ment of knowledge, Lthe stata of society and other
circumstiances will permit.  The constant Auctoation of
all human allalrs * * ¥ malkes; it absolately nacesmary
** * rthal surh correeponding changes s wisdom and
exparience may sanctlon should from vime 1o lime be
made in thoe laws,

After deploring the fact that the Chanceller, 1pun whomr
the duty devnlved, found it atterly tmpossible to performs
it and che abecoee of a Minister able to bestowr time on the
gubjoct, he went on o say:—

“Every Governement hes etruggled with the Jifl-
culty, and at. limee even attempied to dispemhla it: bk
the preschl arrsngement of the offices dovs bl afford
Lo Lhe cxeentive Gaverniment and to the legislature sueh
regular and conslent information respeeting the atate
of the law, the proesedings and situation of the courts,
and &ll other matters relating o the sdminlstration of
ciTil and criminal justice, nur euch assistance in the
preparation of now laws, sz may afford the bost guide
tn =safe and usefu] improvement, snd the most secpre-
cheel 1o rash and ignorant proposuls to ohange®.

L In our country, the thivd Law Commission progided
over by Lord Rnmilfy again emiplasized the necd Ior )

Waumerre of Lndis Rupplemenr, May 4, 1972, 0. £34,
F &7 Clediothe Taw Quatccy Review, Vol LXIX Tosl &t pr BoefL.
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vigilant serutiny of the law from time to timne for the pur-
poge of resolving the difficulties that have been noticed m:
its working and with a view to the clarification of all matters
of doubt. The Report slaled !

“For the prevension of this great evil the enacled
law cught, at intervals of only a few years, to be revised
and so amended as to make 1t contain as completely as
possible, in the form of definitions, of rules, or of illus-
trations, everything which may from time to time be
deemed fit to be made o part of it, leaving nothing to
rest as law on lhe authority of @ previgus judicial
decisions, Bach succcessive edition after such a revision
should be enacted as law, and would contain, sanctioned
by the Legislature, all judge-made law of the preceding
interval deemed worthy of being retained. On these
neeasions, too, the opportunity should be taken to amend
the body of law under revision in every practicahle
way, and especially to provide such new rules of law
as mighi be Tequired by the rise of new interests and
new circumstances in the progress of society™.!

5 'The question of the appropriate machinery which Need for -

would he entrusted with this important duty of revision of

the law from time to {ime was considered by Acharyva in
his Tapore Law Lectures for the year 1912. He stated:

‘A Permanent Law Commission of a Mindstry of
Justice iz essentially necessary for further codification
in this country for various reasons: (&) Jf codification
15 to be done well, it must be done by experls whase
time 15 vaivable, The case is not as though lbe Indiap
Lepislative Department had nothing o occupy 1tzelt
with excep: codification. ‘Even if it were to leave this
wark undone it would still remain the hardest worked
of ull the Indian departments. It could not do more
writhout ctrengthening its staff or seekihg exirinsic
2id” 2 The Pertnanent Law Comrmission will render this
cxtrirsie aid. (§) Such a Commission or Ministty af
Justice will supply the improved machinery to work
new materials into the codes during the inlerval
betwecn periodieal revisions, (¢} Such a Commission
iz meccssary for receiving complainis against the law,
because cazes of hardship continually occur that never
ontor coarts of Justice, and defects in the law are ofien
suggested to lawyers in private practice, by cuses
neither in court nor in hand, which they forget in the
hurry of business, but which might be made avaiable
for law reform if there is a Commission to which they
might be notified”?®

- ,—_—_— [

Rapore dated z3jvd  Juoe, 1863, Gazeowe of India Exfraordinary, July

1864, p. fF6.

Hibert's Legislative Methods and Fartns p. 1512352,

*Tugore Law Lecrures : Lecture X Feasibility of Further Codifia
cation in Britizh Indis pp. 914-315.
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A. Efcrtz have beeh repealedly made during the British
da®s. Lo =of un in Tndia, a body designed to hring abaut the
noeded cevision of the Jaw,

As early gz 1911, 3 Stalute Law Devision Commiites
oconzigting of the then Pregident nf the Cowneil of Statc as
Chairmen shd six mwembors of the Legislature was
eatablisned. Tiz task was limived tn prenaring for the con-
gidaration of the Covernment “messurtes of vonszolidatlon
an] cluviflealivn 2y mivht be necessary to secure the highest
sitainable standerd of formul perfection in 1the Statute Law
of [ndia.™ It was also intended that the Caoromitiee shontd
he 3 permanent and independent body which would aiso
asast Lhe Guyernmenl in effectling necessay reforms from
& purely lepel poin? of view. Tha Committer continced e
work gl ahout 13320 Tt sueoeeded in conaslidaticy the law
relaling lo merchent shipping, oriminel lobes, sueecusion,
forests and tarea; hut, pradually, the Committe; cessed tor
Munction vlectively. The Government 4] mat awall of the
sorvives of thiy Commilfee when thoy took up moce
importpnt mesaures for codiftcation and conenlidation.

T. In 1825, Tor, Gour moved 5 Reselution recomroznding

e the SovermorSenvoul-ip-Coybell bd Lake Sleps for  he

gppointment af a Lew Commission. The propoesl, howovet,.

failed 1o fAhd @epport,  To Y47, 3 Hesslution was nmv&d by

him in thé Constituent Asgembly to the same offect, hut it

i!.&as withdrawn on lhe agsuranee given by the thets Toow
inister.

#. The Harkic Committee referred to the need for the
onnIant revision of laws iz the fallowing wwords: —

“For our PULLPHCE it is beyond guestion that the
mowl usoful recommendation to be made is thet the
eodea we Rave ahould be veviséd caretully and al fre-

ueml. intervals. Here there is.tnuach to be gpined and

ily difficuliies can he remoyed. The best oode must

necdzsarlly orodure a2 vrop of new litigation. The

eaisling vodes caver a very large area and in amending

them it js posstble 1o kovw within limits what ane is
doing L

8, Measures have hecn taken in other countries te con-

stitute bodies for the purpoee of rewvlsing tlhwe lawe from.
time tn Hime.

A Law Fuvision Commiselor, & full-time splaried baody -
wEs et up in Mew ¥York as far baek as 1998, It appests to
have dohe vxtremely useful work in examining the fawe
already enacted and has, fegon timoe to Time, mado reporks
recommending a Targe number of lcgstduve changes. In-
deeil, the lepizlative machinery of the State hes nu-t fomnd
the time to eartf oul sl the sugeestions made by the Com-
misgicny which e still functioning.

'C:wﬂ]mlin:: Cm‘um: vir Report, p- §35, T4, €,
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A Law Revision Committee was st up In the Dniled Ll}mﬁ
Kingdom in the year 1834 Tis function was “lo consider Kigdo,
kowr far, having Tegard o the statute law end 1o judicial
decisiong, such legal maxime and doctrines as the Lord
Chanesllor may from time to time refer to the Committes
require Tevision in rmodern corditions”, In practiee, how-
ever, the Committee, like ite post-war suceessor. chose
mukjrcts for its consideralien with the apprewval of the Lord
Chaneellor and enuheizied cortaln recommendation: most
of which woere accepled and enacted into stakdles,

A simdar Commnittes calied the Law Reloom Corrimirta
was appedated in 18582 Sto ponsider, having Tegarrl E:Ep&f:iallj'
1 judicial deciziona, whot chanpes are desipble in ainch
legal doctrines as the [ond Chanestlor rosy from Leme 10
time refer to the Committes”, Ita lahours hawe resnlted
in the enartment of some logislation, 1t may be mentioned
thal che activities of those committess were oot confned ta
supgesting chunges in the uxisl.irig laws. It was open to
them {oc sugpest legialstion in fickds not cowversd,  Sozges
tione nf thig ¢hargeter made by them heve slao been pat on
the Stalule Bocle,

1fl. Tt i3 unnecessary th emphasise the imperative necd Fonctlop of
far tha estahlishment of § permarent hody of the neture sxcha body—
ihdicsted Ity India not only for the purpose of revising laws thtebiar
in thi marner discuesed ahowe, buf for the purpose af cnn—:ﬂ -
salifating, coordinating and re-modelling them in 1hHe

light of mdern legal concepts.

. 11, Buch a body wAill have bo comkist of axperis who will Compmrition
devone comtinaous attention to this arduous work. Mgt of o this body.
our statuces have toel upderpgone sybstential vevision or
¢¥amination for many yeare, and the task inyoived in
mrising them and in inc'r}rm;-atlﬂg [htes them the wicws
iﬁdihf:;nll}r expressed foomn time to tine cad twly be perform.

2 tompetent hedy of petsons of erfenioe piviig
theit antite aitenilon 1o il As obeetved b;?mf. G::nu:imh ;.Hg
“Ldw Roformh, if it 18 to he properiy dons2, 15 not the wotk
of & fav- gpare afternonna™,'

.13 Bodies of this cheracter wlil have to be aupcintad at Nadje st
the Btate level also in, crder that State legislation ey nlpg A

be sibjecled to seruting from dime to, fimee, In this con- Lavel,
'h.l;_u:t"]]?n. we refer wilh satisfurcion to the appoatment by

the State of Wesl Hongel of a Statute Revision Cranmiltee
fopslitated in 1552 which has sinee been reconstituted as the

Law Commiszgion consisting of a Chairman and 3 member.

13, Sc far, we have dea™t with the gquestion o the Scodor of
Tevision of laws alvead? made, Of no lese impastatime § Siome
the guestion of the serutiny of () legislation which mag Lesulation..
from tliee Lo time be undertaken by Parlament, snd (b
delegated legislation,

iPtialdnin il Addrms o e Hrldeworth Ol oo Law  Refrrm
br B, E, Meparry, Conadian Bar Baview 1056, page 198, v wleed
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4, Tt iz widely recnppised that modern conditivns have
lvd io an enormeous growth of legislative petivity., Within
the last few years, (overnment has been called upon 1o
lepislace upoh 8 variely of topics 1o an attmcaphere of haste
o deal with situsticne and coetingensics Loa:z did oot
arise ir lthe pre-inopependence perod. Wimaout refecting
in eny manner cm the patience and ability of our legls-
Iators, v murst Iwe admilied thot laws hawve bBesb peesed
which, with more lvisure for svrutiny, would have avoided
many defects subseguently found to exist and which hawve
called Tor amending Acts, Cases have frequently arizen
whors & stalube or a part of i haa beoen slmack dowe as
being ungonetitutional by the High Court or the Suprewe
Court. The poloat of view feom which the lepisiature
serutinizes a stetute iz entirely different from that of &
bupdy 0l Tegal experta. One ceoncr,  thersdore, expect
Patlizroeat 1o be ion & vosltion, even 0 iy wete se nclioed,
tc examine “na contents of vach :latute and :tg etfect in
such @ manper a8 o ensure that every part of it Ues within
the limits of the legislative power or that it dove oot ofend
the Fundamental Hights guarsnfeed by the Constitution ar
thal i1 & otheraize 3 sound and  workman-like picee of
legislation.

15, Il w5 io our view, practicable lo provide for a con-
sidered setutiny of legielation uvndertaken by Parliamest.
Lepislation may for thin purposes, perhapa, be divided inte
legizlaion whielh iz emmergent snd legizlatinn, the eorel-
ment of which can wait {or a time, It 38 cbtricus that 1t
would be difficult to provide eerfting by an expert body of
Tegislation which is cf a6 emggﬁe:lt charactsr, Such legis
lation will hawve to e cxami by the Law Ministry and
the dlinistry ¢oncerned with the aid of their owm sfaff in
order to sce that b econforms to constitutional require-
tnenis and Lhal it iz in other respecls proper,

15, dowever, in rogard toe frosh majeor legizlation, as
digtingu’ened froma rowudine or aroending legislation,  the
eadclment of wWhich can wall [or setulioy by sn expert
nody, we would recommend thet it shoold, az a rule, be
sent for exemination to the expert bodv. whose creation
wit hove recomenended, before ila submission to FParliasment,
8urh a couras hag heea adnpbed writh advantpge in some
legislation which hae recantly and in the -jast been paseed
by Parlioment, We have In our mends cortaiil provisions
of the rrcent Central Sales Tax Act (LEXXIV of 1056} and
legizladion like the Tartwershlp Act gnd e Sale of Goods
Acl enacwed severpl years sgn. The adoption of such a
courge Will awvoid pitfalle and shortcomings such a8 have
beer. brought to ligkt by the decizions of the courls in
regurd v severad slatulos.

1v. As an wnewvitable  consequenes of the increasing
amount of legiclation, the legislatures hawve found . neces-
AaTF to confer upen specified quthorities the power te make
rules, mualarons or bye-laws for the purpose of carrvin
out the ohjer: of the enactmentz. Sych delegated legislavion
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largely exceeds in gquantity ihe amount of direct legis-
laticm. and is peeesgary for conserving parliamentary
time " for the discuseion of maiters u% principle  and
importence, leaving the meking of detailed regulationa to
the departrnents comcerned. Tn framing these regulations,
very wide and geneeal puwers are exereised by the depart-
ments) Lk unly restraint wo the diseretion of the deperl-
ment In framinyg Lhem iz thot they should not be ultre
vires the parcent Act. No adeguate mechinery is, however.
provided for the scruting of the cepulations eo framed nor
i4 sullicient care bestnwed on thetr drafilng.

18, Naot & [ew of the petitions filed under article 225 of
the  Constitution in the Iligh Courts  have raised the
questioh uf 1the wirez ot such miles. Frequently, the High
Courts hawe beon called ypon 1o pronounce judieially vpon
the velidity of subordinate legislation and a wreat deal of
theit Lime is teken up in determining itz validity and even
ita acope, Tt iz obviows, therefore, ihat a great amount of
Judicial time cen be saved i delegaled legialation made by
tlese subordinate authoritics were made anhiecl to an
independent abdd expert serutiny before it iz permitted to
take offect.

19. While conferring powers to make rules or repula-
tiens sn subordinate awthorfles, some of the staiutles
require that these rulez should be published before they
vl be brought intn force, Olher reguire fhat 1hese rules
should be plaged on the Table of the Houses of Parliament
or lhr State Legislature after publicstion; zome othern:
emprwer the Leglslature 1o alter or vary them after they
have been placed on the Table of the Honss, In some cases,
while power to alter ar vary ls bot epecifigally given. the
rules or regulatichs are required v be placed hefore the
Heuge [or & specifiel period  before they come into
fNperation.

2 The wnuirement that ghe rules should ke placed
oty the Table of the Howyo wes presumably intended to
ensure that the meémbers of the Leglslature would examine
thoee rdles and if they found fhat those rules exceeded the
authority of the statute  Heelf or contsined provisions
which conflicted wilth the conmetitutiohal prowisions  and
proleclions o were otherwise yhdegirable, action could be
taken by a member to heve the matter set right. Tf was
thus left tn the individoal colerpriee of a tember of the
Legislature to lake upon himeslf 1his difficult tazk of
famining the rulea. It miny b broedly =tated that this
cxpoetation wan not generally realised

2l Wi may, however, Jraw aftentlon to en Imporiaer:
step Lolen towards surmounting this diffioulty Ty the ok
Sabha in  wproviding by s Rules ceviajn salitary pre=
cedures  [ar the exemination of stelotory rules, The
Sahha has setsblished 2 Committes ealled “"The Committes
on Subordingte Legislation™ far the so tiny of arders, Rule
271 of {he Rules of Procedurs and copnduct of bPusiness of
122 M, of Law——1a5
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g}f Lok the Lok Sabha gives 1 wide definition of en “order” which-

Ebh'im inrludea statutory rules. Bulbe 7Y provides that after eacls

om B order refereed fo in Rule 271 is lald before the Hruae, the

M Tlammittes shall, in particular, consider:

tirg, i) whether it i3 in eeeord with be gemerak
chjectz nf the Constitulion or the Aot porsyant to
which i 75 made;

{il] wheather it cotlains matier whivh in the gpiniomr
af the Committer should more properly be doslt withe
in an Act of Parlioment,

(iii) whkether it contains imposition of any lax;

(iv) whether it directly or indirectly hats <he
jurisdiction of the courts;

(v} whether it glves retvorpective effect to any of
thee prowirions in reapect of which the Conglitotion or
the fArct dovs oot expressly gh:.ﬂ;n:r such povet:”

“{in) whetter for any remson ile form or punport
calls for any elucidaetion®.

The Commicies swee. oominated by the Snpeaker im
[reeemt=cr, 1003, and it hag submitled s opumber of reports,
All rules required to be 1aid on the Table of ithe House arc
gexamined by the members of the Committes with the aid
of motes prepered by the Secrstarlat, Whenever the
wremberz foel thal & particalar order trarsgressces the Timits
ol propriety, they formulate guestions to be answercd by
the Ministry me Department eoncerned, lhe guestlons are
then consolidabed and 2 %Iimtiﬂﬁnsite iz prepared br the
Parllament Secretariat. The Committes iz suthoriged to
examine vo talk, il necessary, witnesses representing  the
departinent which haz issued the nules in guestion,

The Cammiftes haz  recommended that the lack of
unh[ovkaity it the various sketuies in regard to the manner
in whirh rulvs were to hecome operative snd to b lald o
the Table of the Hse shenld be gyoided sand that o all
future ensctmentz conferrng rale-meking powers o
Goverimenl, provision rhould be made in expres: tooms
that the rules should be Inid on the Tahle nf the Housze for
& wiforrn total oeriod of thirty days belors <he dele of
thair Engl publication apd that they sheuld e subjest to
such modificetiona es the House may find necesaary.

Its func- 2%, There is o doubd that the Committee cunstituted b
HOURE the Rules of the Lok Sabha haa  perfarmed and s per
oo in forming wers useful functions and keops subordinate legis-

the Staten,  lulivn Under contrdl.  The aotivities of the Committee have
garnad the commendaliom of Sir Ceeril Carr, An asthovity
et sihordingte leoislation, who haa deseribed Ztg worke s
that of “a rigocous and independen! body .l Cutnmittess on
gimilar links have heen constituted by =everel of the State

-——— =

1Pablie Law, 1956, [REs 213,
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Legislatures. We rocommend the ostablishment of a
siroilar Cnmiuee by all the Stete Legislatarus.

4. The qubstion, howewer, atill ariees whether a seruting
of 1he regilatinns by an e perl fasdy wollf nol be deairable
Howevor close the sereliny by the Porliamentacy  Come-
mittes may be, it cannot rubjoet the ules to an exarmanae
tion sach as & qualificd bedy of experts can give. Various
poiots would be Ilooked et by the expert committee which
tie Parliamentary Commmities wouwld be unlikely to con-
tider. We  would, theorelere, recommend that sheneser
pozaible, the more importent rules made undsr an At
should be submilled [or privr serutmy le the potnanent
body we hewve recommmended A Committee of thls hody
tay be entrusted with +he taek of cxsmining delegascd
iagiglation hefore tts publication angd before it is laid on Lhe
Tahle of the House, The Cummilleve will, undoubledls,
have {0 be assisted in itsa deliberalions on the nales e o
represgentalive of Government in the cgoeerned depart-
mens.  Such esscciation i neecssury in order that the Com-
mitter maw have Defore it the repsons and the pnint of view
whith have led e the Iotnnlalion of a pavtieelar vole ar
riales. The procedure we are recomoundnding need not cause
any delay o the pudlication of the miles or in their being
laid vn the Table of the 1lowae prowided o proper procedine
i evolved for the examination of these rules by 1w Com-
mittes af the permanent bedy,

2. Tn the United Kinpdom, a Commmitier known a2a the
aelecl Commiliwee on Statutory Instrumehts is consiingted
by 1the House of Commons. Iy duty @5 to consider ewersy
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statitory rude or order Wnid ia draft before the Heose upom dom

which proceedings may be or may have been telen in
either House (oo all ryles which require to be contitmmed
by o resolelion of the Howse, or ean be anmnulled in like
munner]. The Committes  considers  the rule oo order
from points of view zimilar to these outlined in the Rules
of Procedure of the Lol Sabha,

25, A2 p vesult of the recomnmendaliona of this Com-
mittee, the Statutory Tostmunents Act of 1946 was passed

in England. This Act spplies to cvery statubory insiru-
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ment snd includes every order-im-council and any form A,

of subrrdinate legizlation made by a Minister; and it prn-
vides for the publigation, prinling and =ale of copica of
sich  instturment.  IE reguives that  copies of en order
which iz required by any law to he laid hefore Par'iament
shall b Taid on the Tabhle of e House g5 required prior

tu itz coming into operation except in ceses whewe 1t 15

negessaty to bring it Inte furee belore copies are @0 laid,
whick case, resdsons have to be given to the House, The
Howse i3 comuertenl Lo present sn address for anoulment
of the order within farty daya in cases where the statutory
tgtrument I3 nade expressly subjoct Lo ennulment by
Resolution of either Douse. Im other ecases, the inslru-
ment 5 pob to come into foree until after the cxpivy
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of ferty Jawvs from the date of ity being laid before
the House, Thas Al eowates that  slelulory ansitonenis
ap: properly published and made awailshle the publle
snd that oo peraity for itHe contravebnciorn a statutory
watreiment shall v incureesd unless auch  publicetion i
qwde. 1L serma to v Lhab & general provizian of this nature
could with adwvantsge be included in cur General Clauses
Acl.

26, The provess of Yow making assumpz far greator im-
|anTiance in = demoeratic State, paflioularly, in a demo-
eratie wellare Stawe. The laws {end to betome more aba
wnra numerous ¢covering, as they do, moet phases of v
cillzet’s enplal and industrial ectivitics, Very olfen, legis-
Iatinn is hustily eoneeived and still more heslily prepated.
Fina'ly. il is deliberalsd upen, smended and scopied in
large commoittess and =assembliez which are not places
agitahle to the fuctnuwlatlon of precize ideas and to the
[ramming of ageurete phruseclogy,

3%, One may zeler to ke wewercdoue ineniase  in
legualative vutput during recent yedrs. Thus, while Lrom
1833 to 1920 only e hundred and foriy-nine  Acts
were passed by the Central Legislature, the number of
Acts pasmed by Parlisment during the lasc eight years is
ws large as Swe hundred and eighty. In addiuon, seversl
ordinances, repnlations and President's Aois have also been
prorylgated.  Moss of the Aects are followed by ke fram-
ing of & tnultitude of rules and regulations under them

]

There hns been hcavy lagislative activity in the States
also. Before the recent reveganlzation of the Biates, sbout
rwenty-four State leglslamtes were oerupied with making
lutrs i the eretwhile Patt A, Part B and Part C States,
and thele leglslative putput during the laat few yram has
seen truly coloszal.

2%, With such mass legislation continuelly ea the anwvil,
the problem 15 to device measupes which will keep the
slveam of law clear and pellucld, What con be done o
nake *hese multitedinous lawes brief; clear, precise and
free from cventradictionz and ambiguitiea? The ineressod
lugizlative activily hos undoubtedly imposed o heavy
burden upon thoas who are entrusted with the tesk of
drafting legisladion. An Aet gencrally laye down  only
the broad oolicy of the law. For implemenzing itz orowvi-
aipns, rules and regulaticns have usually to be made. The
drafting of such subordinate legislotion entails.an even
Yeavier burden on the draftamen,

The importance of the tole of a  dveftsman in  1he
progent set-up cannob be averwmphaszized, It hos been
said that the draftzman ig io tle legialgtures and the Goar-
crnrnents what the pon is to the poet and the brush {0 the
artist.
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28, Chur draftemen seem 1o have siood the siress 1o Defeets

which they have heen subjected not toa bedly, Quite o io doefi-
latgre number of our Acts and the rules framed under themy M3-
have been subjecied to judiclal seruting during the last
faw years. Though they have not been generally found
defective, cases have not been infrequent where the courts
have cotminenled on “‘bad draflliop®, “looseness of ERApIrts-
gion” and “noi happily worded” epactments and  rules,
That legislalion is often hastily eonceived and ill-drafisd
i8 shown by the }age number of gcoasivns on whieh soon
after the passing the principal! Act, the Government
has to come furwerd with n smending Act to make pro-
¥ision for the omisions and the delcets ip the principal
Act. Ot gl the totsl number of four bumidred end thiee
Acta (thiz flgure excludes lhe cne hundred and two Ap
proprialion Acts, Finanee Acts and the like) passed during
the perind 195056 by Parliament, not less than 17
were amehding Acts I is not unlikely that quite a few
ol thoese were nlended fo rectily delvcts in the pringipal
Arix

Sl In justice o the drafisman, it mitsl, however, he Ressons |
said that thuse dedects ave oot always hig respunsibility, f'l’““"
S0 hastily has legislation sometimes to be preparad that =™
he is sehked b be oready with a Bill in a matter of da
ot cven hours, Often enough he has o wok on  the
barest outline of policy end clothe the skeleton himaelf
What ja worze s thar the draft Bill prepared by him
undergoes in the legislalive process changes {about whach
he iz not consulted) al the hands of those who thingk that
they know the art of drefting hetter.

dl. We are of the view that in the malter of proparing Litotik,
legizlatlon twa things sre essential  Firstly, the proposed Saequus
legislation showld be well congideved. For this Purpase, trloed
sutticient ime should be given to the draftsmen and the defoe
administrative officials o delibergte upon all its’ implipg- ™.
tichg =0 that they may take inlo pecount all fhe ptsginle
civeumstanees and aituations which ought to Ee pruvided

Iur by the legizlation, Secondly, our draftemen shovld

be well Lrained and akould also he Pereons equipped with

“wide lmowledge and 4 preat mastery of langnage".

They should be cppable of baving a “precise Canception

of the whjects desited and to expres® thase objocts in
unambignons phrssess

AZ. Fhe Govwernmont ol India hawe recelrtly tisuad n Prephes-
memorandiim on the “Tr'eparation and Passing of Bills". ﬂ?ﬂ“f
It enntains detailed oles to be obasrred and [rstructions '
to be followed b the administrative Minmistries with a2
Wwiew to ensuring that the dreftsmen B2t adequate instrie-
tinng, 1me and matcdsl for preparing ¥he Bilis, Thr firs:
glage In the preparation of 2 Bill is the foreudation of the
legislatlve policy. This 15 a matter that has to he settled
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by ibe sdmunistcative Ministry in the light of adminietra-
tive, financial. political and other considerations, There
has been a genelral vomplaiol, very strongly voiced, at the
rococnt Conferenca of 1 India Draftamen that the ad-
ministrative Miniziries seldom  apply  theit minds  ip
detertaining the legizslatve puolivy, snd inslesd of giving
precize instroctions io the draflamen, send skeichy ootes,
ool clearly ibdivaling e pulicy, and expeet the draltsmen
to draft the PBill within a short time for prescatation to
Farlizmert.

$i We are of lhe view that whet is reslly necded is
an adeduats advonce plaoning of  the legislative  pro-
pramime. In cmergetwies, of courss, legislalion mey have
Lo ke framed ot snovt notice, but normelly one  ehould
imagine that -he vapeeled programme of legislalion Wouid
e settle] ot least a year ahesd. We are informed that,
in Englepd, official drafismen vefyze o drafl Bills o chey
are not mentioned in their scheduled list; and that Lhe
Government. not infrequently hus bo ooguest the members
ul 1lie Bar tn get their Bills drafted on pagmen, of
fabulows [eell I the progrunee of legisiation s scitled
wall in advance not only would prester wpporiunily
afferded [or the penper congideration of the propnsed legis-
Iation by the admlolstrative Winistry, byt it will also
enslure all pogsible meterial  favilitivs, instroctivns and
adgvice being given 1o lhe deaftsmen. A preat deal
depends upoty the fare and skill with which the dreftsman
is given inskewctions, He hag.to be given the whole of
the legislative proposals in full detaid and  has to he
aciuainted with the complete buckground of the ozed
legstation.  Apart trom the definfte legisletive policy, the
draftsmen should have ample Lime to discuss matters with
ihe offiialz of the sdministrative Mirustry coneerocd who
ghould bhe readily svailable for cohsultation.

34. We understand thet the proeedurc at the Centze.
when il iz derided to underteke logislation, is =e follows:

Matterz imvolving legislatlon have o be  fArst
tought before the Cabinet for decizion, I the
Minister in charge of an  sdministrative Minisory
degides affer coosulling 1he Mioistey of Law  that
logislation on any particular topic should be sponasred
in Parlisment, be causcs & self-cotlainaed  swmmary
gelting aut the facts and the legislutive meassures wro-
pustd Ly e prepared.  This summary i3 yetted in Lhe
Winistry of Lew before submission o ihe Cehbinet
for aparoval. The summary is cxpeeted to be draftsd
in a manner w0 a5 tg fully bring ruc the peed [or
legaislation and the implications of 1the propoged legis-
latinn. If the Cabinct spproves the propused legizia-
tior, the Milnlstry which  initiated the legislutive
proposal, preperez sn office memorandum  indicating

iProcesding of the A1l India Legal Draftsmen®s Conforones, Fehnur;;
1958,
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=ulficlently the grounds on which it has bern deeided
to legiclatv. This memorandums  ig  senl  to the
Ministry of Law fur takmg gteps for drafting the Bill
for mifvaduetion in Farliament. It spprars that naot-
withstanding these fuleg, in a large number of cusa:
such mernoranda ere not- furnished 10 the drattsmen,
poacibly vwing to the lack of trained oflicials in the
adminietrative Ministeles, The pesult iz that the
drafting of Bills is made very ditienlt.  Wue believe
that the procedure followed in the preparation of
Billz in ke States is =imilat. What we Wigh 1o ermn-
phagize is that lo achieve beiter pesulte, it i= impera-
tive that [0l and adequete instractions should e
given to the desflsmen i time so =3 to ensble them
14 odo Justice Lo their teask,

45, When a Bill is before the Legislature, it fregquently
thappena that the Govermment sccepts amendmente pro-
poscd by the members. Members of Parliament may not
always realize ihe iull legal impliestions of the amend-
ments proposed by thetn. Tt is. therefore, necessary that
-gugh amendmoents, beforr they are finally aceepled, sheuld
‘be thoroughly exemined by the draftsmen who should not
ke huatled to produce drafts of euch amendmenta at 8
-moment's notice. Sufficient lime should e given 1o the
drafiemen to scretiniae therm.

3f. We are alsp of the view that the drafts of all im-
porlant Bills, unless they ate urgent, should be cirenlacrd
1o the IIipgh Courts, Bar Aseociatinne and the interested
membera of the public for eliciting opinions

I7. We mav also draw attention to & small but im-
nrtant step in the procedurce of prepackng a deaft Bill.
'E‘.ﬁ: undersiang that in Englend, draftemen ususlly work
in pairs. Working together they get an opportmity to
wlizcurs tho dewft cach of them has prepared and £o ex-
“change ideas snd to point out the erom or omissions, if
any, in the dralls. Woe think this is a very usetul practioe
which may e advantapecusly adepied in our  country.
1t iz bound to reduee crrors and defects 1n draftinge

33. The need for the training of our draftamen canmaot
‘be overwelimaled, Our draftsmen aoe dai&y betng called
updn to shoulder are ever-fereasing burden. T &TE
cxpectes] tn have both imagination snd ¢larity of thoughi
and, #s foc gz pesible, some Inowledye of  ihe subject-
wmatter with which they Jdeal, They cannet, of course, be
ewpected to be experts in cvery field of lmowledge; out,
whenever Lhey, ave reguired 1o draft legislation concerning
a techniral subject, the concerncd adminieteetive offloinls
-are expegted to instruet theen suitablily. Neverlheless, it is
necessary thet the draftamen should heve the art and 1he
reuisile experience of stating the formal law in precize
and unembignous language, so as to bring out clearly the
true intention of the legizlature. Dratting ie an art which
iz cultivated and  achulred anly  a consideralle
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ciperience of actual dmiting.  Initial ftraining at e
hands of expericnced draftemen is essentiol to the new—
vomer. We understand ihat (his mabter was discusred at
the recentiv held All Iedin Conference of Draftsmen.
The ¢onfeyence comzideted two proposals lo this regacd,
namely, (1) starting of a fraining school for draftamen
aod (Z) the rewival ol the “attache aystem”. It wuas sug-
gesied that if a school were started, Junior draftmen from
atates could ke traloed for a peried of ome oF tWo Yeers
in lhe school under the guidangs of some irained drafis-
men, Such a scheme would, howaver, e very expensive,
and we are ot guaite aure, if a suitable number of trainees
sould be spared by the States eVElY ¥eur who cuuld  be
ugefully shsorbed in the State service after training,

39, We think ihat the sesond sliemative, e, the
“attache systern” upder whish junicr draftemen from the
States woitld be deputed to the Ministry of Law for
trelning would be a less eMpensive messure.  Mormaily,
euch training is glven [or slx monthe We sre, howewer,
of the view that sech = chort period is totally inadeguate
for lmperling the reguigite training o the States' deafts-
men. The perind of traini be lenger, at least
twelve mmottths, and, during thin period, the States’ drafts
metn should be asled to try thelr hand st dralling and to
produce drafis of Bl under the guidance and Enztrie
lions of sopior draftsmen of the Unfon Govermment. We
balipwa thai a period of one year's intsosive frainlng in
the Law Miniztry, weald greatly help in meeting ihe in-
croasing needs of the Siabes for trained draftamen,

4, Eut the Law Ministry hea itzelf to he sdeguately
aguip with sompetent drafismen who can do justice to
this ing of Unicn legisizgtion, both substentive and
delegated, and help to train draftsmen from the Statez
We sugpest thal armangements e made b the  Tindon
Government to send (helr plclhg d}rnu.ng drafigmen  for
tralning ubder the Parlismentary dyvadftsmen in England,

N 5 lrue that the perfect statute has  never hesn
writien sod newver will be. ‘The utmost thet = draftsman
cen do iz, perhaps, to fry 1o reduce dgubta and ambipnities
tn 8 minlmum. The suecess of the deafistnan can pe
mexsuntd ooly the extent to which bw sehieves this and.
Wo balieve the measures which we bave sugpested wilf,
to eome extvnt, help him towards this goal,

n ~" 41, Our recommendations with regard io the piriodi-

cal revision of law and the drafting of leglslation can be
summarlsed az follows:—

(1) There showld be 8 permanent body ur Com-
miasion ai the Centre charged with the duty of perlndi-
eally  revisitg Central eflactments in the Iight of
developrents In law and practices aod for congolldating
and remodelling them in the light of changed condi-
tions and fresh legitlation.
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{2) If thie ek iz to be propetly dobe, (his body
should ¢onsizt of falltitne members.

{3} Similar bodiegs should be established in  the
States for s similar purpose

. () Whenever Government propoges to  unders
take fresh legislation on a matter which is  not
emergent, it should refer the proposals for examina-

tion by the expwrt body wheoe  establishment has
heen recOmmended.

9t The lepislative programmas of the Govern-
ment should be adevuately planned in adwance so that
the drafisman is given sufficient lime for preparing
proper Bills.

(8} Generally, hefarc impertant Bills are fniree
duced, they should, unless théy ere of ap  cmergent
character, be circulated to the public, the courts and
the Bar #Associations for ioviting  crilivisms  apd
opinians.

{7 Full and adevquate instruetions should be given

to the draftsmen before thew are aaked 1 drafs
Bills.

(8) As far aﬂ;pm‘ﬂhle__ the English practice of
drafternen working in peirg should be adopted in
Tnelia,

() Whet: amendments ate moved and aecepied in
Farliament, the draftermen should be given sofficient
lithe for scrotinising and reshaping them.

(1) Dweleguled or subordinate legislation which is
likely to prove difficult should also be referred to the
permanent bedy of experts for prior serutiny before
heing heaught infto force,

£11) Commikiees similar v the Commiltee of
the Lok 3sbhha on subordinabe legislation should he
eslablished in all States.

(12) I'rovisions =imilar lo those contained in the
Englizh Statutory Ingloyoents A of 1946 ghowld be
tnoorporated In the Genceral Clauzez Act,

i 1%) Staps should be takem o ensure thar  the
draftzermen 1 the Cenfre and in Lhe Stutes:  reepive
aedreale LEaining. .

(14) Draftsmen i the Stetes showld be trained
in the Law Ministry for a perlod of one yoar

({15) Suitable draftsmen may be depuiled by the
Union Gevernment to undcrge training in England.



M —ORGANISATION OF CRIMINAL, COURTS

1. The hivrarehy of cviminpl oourts has  remained
practicallv unchanged sinee the cheeunent of the Criminal
Provedure Cnde in 1E4R. The provisions of the Code
control the workimy of hese courts down to the minuatest
detail  Home slipht wvaristioms have been introduced in
thwse Slales where the executive has been sepavated from
the Judiciary. These defails haowve been dealt with in a
geparate chapter and do oot require to be specifled here.
The follnwing are the existing classes of crimingl courta:—

{17 High Caurts,
(2) Courta of Bession  (iheluding Addifional  and
Assistant Sesgiona Judges).
{3) Distriet Maglstrates.
(%} Mapistrates of the Firgt. Second and Third
dE, .
(3 Presidency Magistrates,
{6) Hoporary or Special Maglstrates
{7} Panchayal Courts, '
The panchayat or village courts aee  congtituted by
special Arts

2 Qr wll 1he High Cooris, an those of Caleuntta,
Madras snd Bombiy exercised aty ariginal eriminal
jurisdietinn. The Iitwh Courts of Madrae and Dombay
have, huwever, recently been deprived of this jurisdie-
tion hy 1he preation of seesions courts at the seats of the
High Courts, All offences trigble by a court of sezsion
arizing wilhin the ordinary ornigihel owvil jurisdiction nf
lhese two Eligh Courts are now toed by the courlts  of
suasion established for the purpose, namely, the City
Yeasions Court, Madeaz and the Court of Sessicn Lor Greater
Bombay. In the State of Wesl Bengal also, Act X of
1933 hue been pazsed creating a City Sesslons Court for
Calentla for the tria} of olcnees triable by a court of
geszion arising within the ordinary ociginal elvid juris-
divtivn of the Caleutia High Court. This Act, however,
lays down thal certain of the more serious olleaces, tlet
ig, those telling wnder sections 131—134, 302, 207, 2W6, 468
and 477-A nf the Iedisn Penal Code ond abetments of
and attemply 10 commit these oflenees should continue Lo
b tried by the High Qourt. This Act, though passed in
1453, was brought inte force by a nclification of  the
Governmenl only early in 1957, The High Court at
Caleutra, thercfore, cxetgises ordinary original crimainal
jupizdlction within the limits ol ils ordinaty original eiwvil
jutisdietlon in respect of the offences set out abowve.

Tl
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3 All the High Conrts possess both appellste and reyi- Appslace

sional jurisdiction under the Code. o]
Jarfeadivs-
E10I.

4. Normally, a sossion: division iz constituted and a Sesions
court of session  pregided over by 3 sessions judge is Swart.
eulablished [or vwery revenus distriet.  ITn stnk partts of Their
the couvnry, howewar, a gestiohs Jdovigion im eanstitcied juredle-
Tor more than coe revence districe. The State Gowaro. el
mehl muy appoint additione] zezzicns Judges or aszistgot
sesstons judges to preside nver such Courts if the vonhme
of worlke makes it hecessary, Thoir powers ere defined in
the Code. X4 should be noted that, barring cazes falling
under eection 18B-B. Orimina]l Procedoes Code, Sessions
Courts have oo power to -alee copnizanes of and 1oy coses
other than those committed to fhern by the mapistrates.

But they axerizo bulh appoliate and resdginnal jurizdiction
1o the extent provided by the Code

0. Except in lhose Slsles where Lhe separation of ke dage-
a¥ecitive [rom the judiciary har bern effected resulling :‘_::’I':E
in a slipht modibestion of the pattern of the hivrervhr of r
courtk of mogistrares, ihe dislrict noapistrate is the hzad
af toe maglslracy n the distriet. Al magistrales of the
firgt, second aed ibind clasz, including mapblrtes of fhe S5
firat class specially empowered under sectiom 30 of  the mags
Criming] Provcdure Code end honorary or other speeigl e,
mugislrates and even additional dlstelet mapistrates sve
subordinate & him.  Aparl from the statutory duties inid
upon him by Lhe Crimioal Procedure Code aned other en-
fctinents, the district megistrate’s principal function 1=
to cosure the proper working of the magisteris] machinery
Hia supervisory duties abe by no wmeans the least lmne-
purtant though, in the Stales where scparation of  the
judiciary from dhe exceculive bas not been eMected, they
are rately discherped ‘n 6 sstizfaciory hanner.

6. Under the eonirel of the distriet maglsirale, s “arge
reambeier of stipendiery o honorary megistrates of the Rrst,
secund ot third clasg function, whe tween them ois-
posc of the bulk of the criminal work.  The powers oo
theae wmagisfrates are Jeseribed in detsil elsewhers,
Ggnerally spesking, the lower cliis of magistrales deals
with comparetively minor oetees, whether nader tne
Indian Tenal Code or under other specizl or [oepl law.
The murre svrious offences are dealt with by the sppenor
magistrates, or in appropriale cveses comamiticd th 1ho
couvl. of session for trial

1. Presidency magizirales are appoitbed in thé three press!
1wt of Caleutta, Alsdras and BtrmE;Ey for the trial of o]l ==eiwn-
lrgaar offenscs, {nat &, other than those triable by the cogrt ==

o seasinn or the Higa Courl in the presidency bowns, Thesp
prusidency raagiztrates are not superior to maglstrates of

the first class Lt S0 far as the powers conderred upon them

by lhe Crede are gomeerned: but they enfoy certain
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privileges, mirh &k the right »f resording evidehes in a
cohitlensed form The limita of the nen-appealable
sentences that ¢an be passed by them sre higher than thoze
applicalle to flrst clags maglsteales and vven to vourta  of
sezsion, Presldency megistrates can, under the Code,
ETit rased to the Fhigh Court or the sesstons couwrt for

§ Im additich to the ariouz classes of muapistrates
appoinied by Governmenl who hold judieisl posts ynder
the State, the State Government is authorised ubder scotlon
14 of the Criminal Procedyre Code to confer upem  any
person who helds or hes held any judicial post uhder tha
Union or the Stote or poszesses such other ﬂaﬁﬁcaﬁms ag
may, in coasultaticn with the High Court, specified by
i, the powers ol o magietrate in respect of particutar casex
ar categories of cases or generally i regard to ceses in any
loval arce. Such magwslmtece are called honorary of hono-
Tary apecisl mapistrates.

B. Though the power under thie aer:hr.rn has been exer-
cised fairly frealy, the prectice of appoibling honorary
magislrates sppears to bave been glvm up In some States
in pecent Feors,  The honorary igtratens are intended
to give relicf to tho .mpendja?h m'ratm In thelr work;
mgat of the work entrusted to them is of a petly type which
does nof require Lo be deall with by a trained judicial offcer
arr] which would needlessly clog the fites of the stipendiary
magisteeles. The ipslitulion of honobars inagistrates 15
also helplul a3 a methed of aszoclatlng the public with
critainal  judieial  admindistretion, In practice, theser
magistrater are appoitiled where the volume of criminal
work is wory large and the regular magistracy feelz the nesd
for additional help, A8 the appointment of 3 sufficient
number of psid megistieates In soite areas woald impoge-a
heavy finaneial burden ypon the State, sviteble pertons
are chosen and appointed 1o those arcas 1o work s Hono-
rary Magistrates,

1¢. o lhe Stales of Asgan, Madhya Pradesh, Mygore,
Orizen and Rajssthan, the institution of honoraty
magietrates ia not in vegues. In the Punjab, the syeten has
een disgontinued, though it continues £o prevail in the
Delhi State ares

In Uttar Pradesh, the hedoracy magistracy hes belped
1o expedite the dispusal of crimingl ecases and to retleve
the congestion v ceriminal courts. They d.lspuae af nearty
lwenty-five per cent. of the vrimipal work in e State,
In 185H, thore wer: three hondred and fffy-soven honorary
ma_g‘j.atratﬂ.v. in the Stete of Utlar Pradesh, Some of these
magistrate: sil singly as honorary special magisrates and
the rest in Benches,  Tmpertant police eases mre mot, ar o
rule, gent to these magistratea for frial; but complaint cases
of less importanes ared petly cncee umder the varfous logal
and other Acts are dlsposcd of bar tham, The Gowetnment
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of Utlar Pradosh has stated thet the duties performed by
theze magizirates ! vhlensied o stipendisTy  mapistrates
would cost the exchequer  several lakhs of rupees  every
FEIL

In the Etate of Medras also, these honovaty magistraies
have served a weey wseful purpoge,  Actording to the chief
presidency magiztrate, Madves, i the year 1966, oul of a
total of twa lakhs of ceses, the honorary magiatrates dia-
pused of one Takh thairiy-lwa thousand and odd casee. The
problem ib lerge towns i@ the extremely large number of
petty cazes which calla fov disposal; the lusk of finding the
necesseTy numhber of honorary maglstrates in auch places
is simpler Inastouch 22 retived judjeial officers snd other
«apable peraona aro more cesily aveilukle therd than In fhe
mafussil.

The Cnde conteraplate: two classes  of  honorary
magistrates speclal and hench magirtrates, Ben of greater
experience can be appoinled €o =it singly whereas others
can be emnpowrered to git in benches. .

In Mnad-
Tk

Il We may here refer tn the Hules framed by che gn:glu]m-

Goveriment of Tllar Pradesh in regacd to the appointment ood teins
o honorvery magictrates.  Appeointments are made by the |ﬂ1
State Covernment on ne recommendation of the district
commitiees of which the diztrict magiztrate and the distriet mags.
wnd sessions judge, one meraber of the Bar elected by the trars
Thiztriet Boar Association gnd six non-ofleials not belng o
lawyers, are members. Certain qualificationa are preacrib-
ed, Particular astress iz Iaid ypon the reputation of the
person  appointed amd  hia freedom  from  peouniaty
-emtbarraazment.  What i more important tn notie iz that
these rules provide for e short period of training of shout
three monthz to a person oppolnted for the flrst thme 2a
an hotorary magisttawe, Afler familivcizing himself with
the Penal Cade, the Critainal Progedure Code and  the
Evidenew Act under the guidanre of 4 senior stipeodisry
magistrate, he hag (o watel the progrezs of triales in courts,
12 teke netes of cvidener, and to write out judgment for
the approval of the magiztrate. We have not been informe.
od how thiz systern nof training hez worked; at any rate,
the autherities heve cideavoured bo see thal the us a5y
if the narann appeintad 13 enhaneed by o sultable tealning
The courts of the honorsry magistrates are also expected
o be inspected Dy the sessionzs Judge o the disirlet
magistrale. .

12, In wlher Stakes, like West Bengal, however, it g
the diatrict collectar wha makes a tecommendation ta  the
Covermmnent for the gppoimunett of honorary megistrates.
In DBombey, the appointments pf these agpecial Judicial
magistrares, a8 lhey are called, sre made by the State
Governmend in consullalion with the High Churt. In the
Delhi Btute Ares, & selection commities conglsting of the
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spesions  judge,  Lhe distriet magstrate and the Home
Secrefary, recominendz the persohs to be sppodbied. A
courae of pracicel ireining is also given lo the magisbraies.

14, It iz clesr frorm ihe facta stated in cegard Lo Uttar

' Praderh wnd Medras that honorary magistrates are capahle

ol serving & very usclul purpose in relicving the paid
mugigtrecy {Fom a large oumber of petiyr criminal cases,
partlenlarly in the larger towns,  We recomomend that the
svslem shonld be tried in other States where 10 has hiot 2o
far been vsed. Care should, however be taken to provide
4 proper machinery [er recommending switable pesohe fur
appoittment. It would e preferable if the appofmiments
are made by the State Governinenis with the concurrence-
of 1the High Crurts,  The High Court would be in 3 posftlom
ta reccmmend  retired judictal officers and other
suilable  peraons aller cliciting  apinion [rom
lhe judiciary subordinete to . T may be poinled
out that, like: vlher megistrates, honorary magistrates should
st during fized hoygre and should  be provided with the
necesaary atall,

14 The mode of irvial in these courts iz no. different
fraen thal  obtaining in olher cowrte,  They follow the
pattern laid down lor trial of aurimoos or watranl cezes
ar tn swnmery triste which is set ot elzewhere

13. We may, &t 1his slage, refer to the hievarchy of the
English vrimingl eourts, They are:.—
(1} Court: of summaryr jurisdiction {2agilcafes
vourisd;
(2) Courtz of quarter svssion;
() Catlrls of pssizer,

The luwest of these courts, the magisirates' couvls, wre
presided over eithor by twe or mare Juslices of the Peace
or ane Stipendlary Magietvate cither sitting glone or with
other  Justices.  Buch a court de mmg)ctr}nt o iry and
conviet an peelsed person for whal may be hroadly descrih-
ed us summary offences; but the same court is else compe
tent to make an inguiry snd commit an scoused person to
tuke hiz trial oilher &t the guarier sessionz or at  the
nssicea, The Court o yuarter zession corresponds roushly
o the ¢t of seasion in opr country ot, mstead of @
sitgle judge, it consists of 2 number of juetices with &
lagally gualified Cheinnan, the gquelification beihg  ten
years stnding as a Barrlster or as a Sollvilor having sueh
tegsl experiance as i =uificlent in the Lard Chancellors
ofdriory  Trial before hese courts is by jury.  Thig cowubt
haz furisdietion 1o try all indictable offences, fsxpept thooe
expressly excluded by law. Like our sessions crnets, courts
af yuarter session have juriadiction to hear appesls froes
the magistrates” coypls, While hearing appeala, the justioes
#it by themgzelves without a jury. %-:-urts of pusizcs are
auperinr courts which are presided ever hy 5 J of

High Court. In facl, under the Judicature Act, 1935, aﬂ
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Courts of assizes are branches of the High Court. Oy
v sarioug ollvnees are tried before them on commithoent

trial is by jury.

1G, The ahove description shows that aur syslem of
crimitial eourts iz subsientially  similar  to the ~ English
swatern,  The slrueture of our  crimimal ooorts  ocwonct
be said to  be complieated and it appesrs to us
that there |2 o3 roome for :s simplification.  Theer
i3, however, scope Ior improvement in the methods
of trial and for investing the Towaer colassecs of magistrates
with larger powers. We shgll procecd 40 examine  the
claszification of o/fences snd the powers glyen 1o megistratea

[Conaer
ELMITILLE
uul Come
plicated,

courta in regard to triel ¥4 oeder to see how far wpoove-

ments can he effcetad,

17. We have, ih ab earlier chapder, referrad to the large
number of peraohs who are brought before the eriminal
courts not only sz acoused persobis but 2lgp a5 Witnosses.
In pddition to theose who actually fipure in the criminal
rourte as withesses, o large namber of prreons would bave
been examibed by the police a1 the slege of the  inguire.
There are glso cares in whirh 8 number of personsg  woald
have been interrogaied by the nolite in the course of in-
quiries into sispected commisgion of offences wwhich il wat
ultirately lead to the filing of chergr-ahests. Furither, by
the very nature of a crimninal proceeding, it iz asmetimes
hecessary for g owithess tn appear nore than onge Inoa
courl.  Sometimes, adjournments due to vadous reaenna
Bre 3lao yvespohsible for naking a witnesa come to eourt
uth more than ot cetpsion end they haye to be paid batta
and travelling  sllowance for thie purpose ot of State
fund=. In view ol {he vers large number of persons  with
whom they hawe Lo deal, it ia very necessary thet criminal
gaurts  should funetinn with ressonsble expedition and
effirlency.

lA4. Crimingl vourls, dezigned by the 8ta'e Inr the
putishmwert of the colcnder againet the law, vonlrol of
emime And the maintenencs of lew and o-der, shoold fune-
tlon in an orderly and officieni manner, Ewvery measure
tending tu ineresze their eMaeney shonld he welcome, T
large tumber of persimz are needlessiy wken away from
their mrdinary activitier for making this organizntion
function, tut only will thelr means of livelihand be afected
but the rezimrees of the country a= 4 whole, which depend
on tle: work done by the Individual citizen, will anffer, IE
fz true that the maintcnence of Yaw and order, the punish-
ment of the offender and an effective comtrol over come
are essemtipl. It iz equally true that the eftendsnce of 2
large trumber of peranns at the courts is inevitable, if these
purpngeR ave 1o be scrved, Bl A6 i3 imperafive that the
laking awey of parapns [rum their nnrmal avocatlons shouold
be redused to the minimium period of time posglhle. From
thiz broed point of view, the quick, efflcient and =mooth
working of the machinery of oriminel courtg hag wita!
Irapartarces.

{pemeral
feanaree,
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L8. Al wHences under the Tndlan Penal Code have been
clarsified in Behedule IT to the Criminal Procedure Code
Inle effences which are triable exclusivel by 8 court of
sesgiol; or by & court of session, or a prosidency magistrate
ur 8 meglilrvate of the first clags or oven a magictrate of
the second class in the alteenative; or by & magistrato in
general. Oy wery few offences are excilgivoly triehle
by a court of zsession.  In Lhe generalily of cazes, the
more serlous  offences are triable oither by o court of
SeSgioh oy 3 presldency magisirale or 3 magisteate of the
tirst ¢lass.  This vomcurrent juriediclion hae been proo-
vided because though the offence right be of # serious

- nature, in the midjority of coses it may not esll for the

infliction of a punizhmenl heavier than what the magiz-
irate can impose.

. Whether 2 ease is to e irled by a fivet class
magisitata or iz to be sent to the sourt of session for tris)
depends largely on the facks of thet case eod on whelher
the proper punichmett for that offcrce would execed the
limits of the powoers of the flest clase maglsteate, For
instance, the offence of riutd.ug artmed with 3 deadly
weapon, which 5 punishable wilth imprisogment vp bo
thtee years, 1¢ tHable by a court of pession, a -presidency
ruaglstrate or a firsl olasz magisteate; but it 4 very aeldom
thal an sccosed charged with this offenre i3 eommiiied
to the pourt of eession,  When that is done, he 1% alwave
charged with some other offcnce which s generally
exclusively friable by the court of mession,  Other esses
where (he magistrate is not competent to impase o Sentence
of, ruflicient zeverits wre alsn taken to the cowrt of sessiom.

fore a3 cpse ks tried at the court of gegmion, theve has to
be a preliminary fnquiry by a court suthorised to hald
guth en fmquiry and the actused has o he committed to
the gesslons to wndergo hiz trial.  There Is, aveordingly,
8 deuble investigation, a8 It were, an inftial inquiry by a
magisttie followed by s tHal in the court of seasion.

2l. Another feature (hat has to be noticed i3 that even
when a magistrate triee 8 caze for which the pumizhment
prescribed execcds hiz own powers of punishment, rarely
does he award even the mexrmm sentence that he can
impose, A fArst class mapistrate's power in this Tegard
13 limited fo iwe vear's imprisonment.  If, for cxample,
auch o magistrate {Hea an offenee uhder sectjion a8, Todlan
Feual Code, namely, voluntarily caaing grievous It by
dengerous weapons, the punishment far which may extend
to ten wears' imprlonment, he rarely awards a zentence of
two years, Tn the nirmal run of cases triaBle by nagis-
trates, Lherefore, the sentence Smposed by them falls shoxl
o} the maximum of their powers and where it is considersd
Nevessary Lo vommit Such cases to the court of sessing,
it 13 fur the reasen  that the sentencc to he swwarded
worild exesed the marimmm which 2 firat class magfistrate
¢an impeae.  There geems to be no Feason why in asuch
cazes, 1w magisrate's powers to impose sentences should
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ool be raited so that suck cases can be tried by the
magiETate homyeli instesd «f having 1o be placed before
the court of séssion involvivg, as i does. a preliminers
inquiry jnd & ‘rial.

I8 Under segtien 30 o2 the Code nf Crimins] Procedare,
Authority has been giver 0 1w Slake GeotTitnenr s yest
any district magistrate, prezidency mugistrate or a raagist-
rale of the [icsl clas: will prowers 1o 1y, &3 o magistialce,
atl affencer not punizngble with death or inprizsonment
Tor 3ife of wiih imprischenend Toe & lerm cxoeeding seven
years  There ia a pruviss 1o this section adosd by the
recent amerwhitenl which vequires thal a magizicote, .
Tore b I ikvesicd wilk such poewcrs, saoald have exer-

-visel, Tor not less than ten-yearsa, the powers of o magist-
rate wot inferior to thnze ol a Aresl claxs magisirele. A
magistrate s empnwered mav pass env zentence, exoRps
g sonlenee of death or imgrisnnment [oe life or mmprisen-
Joent-for a cerm -H‘.'CEE:-cﬂ:ﬁlg sevet years.  The Lepialature
evidently progecded on the wriew that a person who hes
suereized the powers of a magisweate of the first claza far
not less than ten wyears i u I8 person to be investrd with
such enlargid powers.  This sectien recognives that it
Is Ly 1o freans unusus] ar inproger bo invest £ firss class
magistraze Wita poRoer le try more zerious offetiecs: sixd
Invest him adse with the power {6 award sevore sentences
af aprlsonment.

df. We, therefors, feel justified it recommending  that
@l Arsl cleas magistrales with Ave yenrs' expericncs oy
ba given the power Lo impose 4 senlenee  of imprisonment
up to (oUr yesrs prowvided thel the judiciory #v  sepoveied
from the execuiine, If this vecompoendation is  acoepherd,
Scheduly TE to the Code will have to be amended 10 enlargs
dhe izl of offences teiasle concureently by Ehe  conrt of
seesing ahd the court of the megistrate, The provision for
speclully empowering fivat siass maglatrates under section
-3k Criminal Provedure Code, will alse have to he repealed.

24 It should then be the normel rule that all epses
“which sre za concurrently iriable should bt tricd by the
gourts of mngistrates and except for ressons to be recorded,
such rases should not be cocuniteed to eouris of  session.
Thiz, in aur wview., wonld alsa hawve the advantage nf reduc-
ing the time 1sken in the disposn] of cases which al prosent
Fave wp be aenT ap ta the conr of aession dne trial,

25, Except in those rare cases when a megisirnte takes
wognizanes of a case upen information reeeived from any
perann nther than o palice officer or upon Tk 0wl khow-
Tdge or suspiclon, criminal coscs are initinfed either oo
the hasis of a police reporl nt & private complaint, but
geneeally mast cases arizse cul ol 8 police toporl. 1o what-
BveEr manner the case might come before a vowt, the pro-
weduro pravided by the Code of Crimingl Procedurs  prior

122 M, of Law—dri, .
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to the recant ametadmenl way the same. The Codir devisea?
iwi methods for dealing with them by effectng a dividion
Cf Ccages i Sueabons cases and warrenl ceses.

6. A warrahl case mewns u caEC retaking  to ot ufletws -
punizhabie with death or imprisonment for  life or
imprigonunent for 8 sorm excesding ane veer,  All ather
CESSY HPE RUMTHANS fases.  Thiz divisign is impartant as the-
method of procedure to be adopted in the triel of the twa.
rrlasses of eageR waries. Tm a warrant cese whichh 1s  also:
lriable by a courl cf session, If 1the maghsteale Ands that the
offenee iz of a nature that justifier trial by the court af
eesainty, he can, if competent to commit, mueke an lnguiry
and commil 1he accused 1o take hiz trial] befome that courdt,

37 The (sl of wacrapt coses iz faitly  elaborate, By
the recent gmendment of the Code, the procedure applicahle:
to warrant cases artslng  on police  reparts was made-
different from thet applicable to those Instituted on poivale
complygints,  Suemmons cages are of o lesz zerious nature:
Accordingly, for their irial, & simpler form of procedure 1a-
devised.

A0, Wiedher o SMmMTMMW case aTiaes oh B pLivele  ooum--
plaint o7 ont g police report, the scoused, on his Grst appoat-
ance in eowl, 8 informed of the particulars of the =]l
ohich he iz alleged ta aave comrmitlbed snod iz gsloed 1o show
cause why he should not e convisted. Tt is norT necessary
tn frame a fornal charge. If he admitz the commisgion of
the offence, his admissivn s recorded and iF e shows  no
sufficient cause wky no skEeald not be comeicled, comyletborn:
Iullows, II the aecused does nat make such an sdmission, .
then the magistraie proceeds to tale all the cvidenes  pro-
duced in suppurl of the pragecytion; he heara the gecysed
and takes a1 the avidence produced for the nofence.  Io
proper oesus, The magistrate may, ob appiicstion by either
sde, sumMmon witnasses,  Upon E.Elk.mg evidenoe  ag mlbane-
and exeminiteg the aveused, the magisirate either finds the-
avguged puilty and convicts hine or inda  the wecuzed not
aurilty and seguits him. I ig ooun ta tha moagisbeacye, begow-
eyer, tn conviet the accused of shy offeoce  trisble  wnder
this procedure, if such an  offence  (thangh it iz different.
[rom han mentioned in the complein:d s made out feom:
the facta admitted or proved.

24, 1n the above plags of maues, cvidenase of [oth sides ie.
raquirad tn ne razdy and i3 recooded al g single shticg and
Bz followed by a julgment withnut sny delay. The trial of
5 cade under this proeodure s thus desipned o occcupy the-
mitimitrn amceme of time. As offencss  trisble by this
procodure ere of 4 minur natule, power hds Leen gloom to.
the magistrate 1o asquit the acssused i the complainant
does not appear on any date fixed for hearing. The oom--
plainent is ‘alsn st liberty 1o withdrew his complaint  witle
1he permission of the magletrate,
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I0. We have noticed that the procedure of drial i FXiemisa

FupTON: rases laid down i Chapter 33X of the Code of oL 0"
Crimine] Procedure leads to expeditions  disposal of enses. prooeere
The procedure iy, howower, available only it respect of =3 devirabke,
comparatively few cffences; for, a summons ceee s one
which is not punishable with =z term of mprisobhment
excesdliny ope vear, Prior to the ampendment of the Code
by At REVI of 1955, this limit wa: aix months. Dusing the
debaie in the Rajye Sabhit, it was stated that prior to the
emendment, nnly seventy eighl offéences under the Pebal
Code came under the cateyory of pummions cases and that
the amendment sdded only twenty eix more offenees. The
smierdment secordingly hss nol eplurged fo any apprecia-
ble pxwent 1the aumber of cozes tlable by tkie  procedurs.
The creation of numerows stalutery offences during recent
timnes which are, for the most part, (eehbleal in neture snd
ifmvolve tothing more than a violation of or 8 oon-compli-
anee withh 5 rule or vegulation celle for a  speedier  defers
mination of thate casez, Even uder the Indisn Fengl
Crde, there are several offences of the same kind, but
Aifferlng M degree, which st present have different maocdes
of trial.

dl. The .:ij-.ri.ﬁ.-'mn betweren sinTunons cases and  warrant Divisioo
¢azes i undoubtedly arbitrary. What the Legislature Lot sam-
intended soemhz to be thal offcnees which can be dercribed 007
as sumuwhal serions, applying the tees  of the punishment goren:
witlely the law provides, shou'd be tried with roore delibers- e
tion thon olhers bt sp serdowg. The arbitrarey nature  of A7RHENRY.
the division into summehs and watrgnt eases will be elear
from 8 eemslderation of the {ollowing inatances. An offence
under zectinn 169, Indinn Penal Code, 73 eomtrd [toed wint &
pubiic servant unlaw! Ty engages himaelf i trade pnd iz
punishable with simple iImprizonment upto one year or fine
or both, This s accordingly o ease triable under the
sumnons pracedure. Sectinn 168, Indian Penal Code deals
with an offerce comraitted by a4 publle setvanl im ublaw-
tully wuging or bidding toy property  the punizhwent  for
which extends 1o imprisennoctd for lwe years, The case s
teiable under the warrant procedure. There is, as far az we
con soo, oo difference ih prineiple n the two fypes of
ofences; but [or 2 purely arbitrary divislon on the boasis
of the puniahment provided by the law, there is no reason
why Lhe latser offence  shoufd 2ot also ke tried e a
aummons case. The offence of wroegtolly confining  anoe
peeson (Bection 32 T P C) cerricd s puhishmenl  of
impriecoment extending up to ane year, whijie the ofeno
of wrongiul confmement for three or more days  (Bection
243 I. F. C is punishable with imprieonment up  to tan
veul's; the cfFfence beootyes geaver still when the wrongs-
ful eonfinemment is for ten or more days  angd the maxitenm
punishmens pravided for this ofllence 13 three vears (Seetiou
44 I P. C). The first glone iz trisble an a summong oase,
although all the three offences under goctlomy 42, 343 amd
244, Indign Penal Code gre of like nature, The esgential
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ingredients vl Lhe offence of wrongful conlinement are the
Ramne tn all these three cases exeept for the duration of
wrongful vendinoment which 13 the particular circorastamee
thai mekes the oflence lighter or graver. No projudice will
be vavsed tn An acouged person if all these  offences  are
madeg trialle under the spormmona procedure.

32 It, therelors, seema to us that, a8 3 generad cule,  all
rffetnces which da nat eapry punishment of  imprisanment
for mnre (hat Lhooe wears can be tried ander the summons
proeedusy, wilhout any prejudic: to the aeeascd, If  khis
colrse is edopied, the resull  will be the additicm «of one
hundred and twenly seven move offenees ubider the 1. P C.
alune tn the existing 15l of olfences triable by the proeedurce
applicatle 1o summons cazes,

32, Wu shall now deal with the proeedure as il appliez tn
caEeE Ariking from B privete complaint. In these cascs, the
inguiry commences with the examinetion of the witnesses
ior the proseculiot b the presence of the acvused The
peeused has the right to orcsg-examine them. If, after
taking such eviiene snd examining the accused, the
magistrute thinks that ne ease apaing the accused haa heen
tade wul wihich, it unrebutted would warrabl his  convie-
tion, the magiatrate discharges him. The maglatrale o
chmpalent to dizcharge the acoused atb any cearlior stape of
the case if, for regsons fo o recorded, he considers  the
charge to be groundless. If, howevetr, on the cvidence and
the examination of the sceused, the maegistrate thinks that
there 35 ground to presume that the accused has committed
aa affenee lrable as e warrent case, which he is compoctent
ta try and sdeguately punizh, he precceds 1o frame s
charge. The chiarge 15 read out and explained to the
sccused, and he iz asked swhether he is guilty o haz any
defence Lo make. If he pleada gullty, the ples is recorded
Bnd the magietrate winhvivta him,  If the accozed pleads nob
guilty, the case is adjourned after recording the ples, and,
gt the next hearing, the accused is asked if he wishes to
froRg=eaimine any of the progecution wilhesses  already
exerained. The withesses he dosires to crrss-examine abe
mide awailably for the purpese.  Thercafter  the evidenoe
al the remaining prozecution withozses iz recorded and the
witnesgay siiomnuned by the aceused for his defeoce are
alan examined, The magistrale then paswes  judgiment
cither of acquitkal or of conviction, Iz this «lass of cases
alar, the magisteate is st liberty to dlscharge the aceused,
il the vompleinent ie ahaent on any date fixed for the hear-
ing ol the egse belore the charge has heen [ramed, provided
Lhat the offonce is not a cognizable offence or may be law-
fully cotapaunded.

41, The procedure oullined abowve formerly applied to
all warranl cascs alike whethey they arose out of o private
complaint or on o pulice report. But the reccht amendment

af the Code has made a material alieration in the prucédume
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in police ceees. In these cases, there would have been a

privr pulice  investipgadion,  Pollve offcere would  have
exemined and recorded aiebcroente of withesees and
gathered the malerial neeessary for the proaeention of the
gffender. The Code requires thal following such ibvestipa-

tior, the investipating offcer should submit & report ta the
mugistrale sulting oul the names of the parties, the natura

of the evidence, the names of persons who appear to be
acquainted with the circurostabees cf ine case and  such

otker mallers, Belors the cooenencement of the proceed- poy..
ings i e court, the gfficer iz required  to nenish to ihe eee
sccused A copy of Lhe seporl [orwarded o the wmagisteate, ments
o unpy ol the flvat Information report sid copics of all sther 7 b’ﬁd
documenis or exlrawts Lhereal ot which  the proseculion bgag-
rolles, ineluding statements and coflossions moade  amnd nasl
recorded undet seelivh 184 and the statementa of Wiﬁlﬁﬁﬁﬁ af
recorded under seetion 161 Cr. P, €, '

Bafure the eommensement of the inquicy Wi magistrate
iz required ta setisfy himse'f thal the doeuments eeferred
to akave heve been [urnished to the actused” Tn cascs wied
wnder Lhe amendes] warrant procedure, Lhewe records  are
expected o talte the place of the actual exsmination of
tha witrezses prior to the framing of the dhiwge. They
ennsSitute the *inguiry'” #tage in contragt  to the  later arge
proceedings which folm the “trial® of the accused [T the gpoo.g
affence with which he ie charped, The magiatrate examines an cheic
these dooumeniz, make: euck examination of vhe accused,
if any, 23 he thinka necessary. Afler glving the progecution
and the aecused aq opportunity of being hoard, ie magis
trate eftner diseherpes the aceased, il e considers the
charge tn be groundles=s, or proceeds to frame B charge in
writing apgeinst the aeeuseml, It will be woticed that under
thiz emonded propedure, the initial examination of the
proaecution witnesses i dispensed with and o charge s
framed sgainsl the aceused straightway if, upon a peruzal
of the decuments and the atatement: made by the witness-
es durinpg the police ihvestigation and upen hearing  the
prosecation and the aeoused, the megiastrale breliewves that
there iz pround for presuming that the acewsed hazs  com-
pritted an offetce, T Sme that would ke tekem by &n
examination of the prosccutlion wttesses and their orogz-
examination by the agrused at this stege is thus seved. In
substance, therefore, under thiz procedure, the trial of the -
aeeused commences on the very firet day of the hearing of
a cage, The charpe is framed in the memter staled ahove
and the magistrete procceds Lo fix a date for the cyxamina-
tlon af the witnessee thereaftar. O this adjourned date,
all the evidence thal iz produced in suppart of the proseeun-
tion iz recorded by the magistrate. The aconaed is then
proremittod o ¢roms-Fxamine the proserution wilthemses, The
Code direr's tha magisicate o fasmegfer  goestion the
apouzed nn the gase generally before the acoused i3 asked
to enter oo his defenes, The answer given by the accusod
m ke taken inte eonzideretion in the frial of (he caee
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Thereafter, the scoused elther produces hiz  witneease ar
cauges thom to be eummoned and they are examined apd
crogs-examined, Thiz matks the eohwlusion of the case.
Alter hrearing the srguments on either side, the magistrecs
proceeds to give judginent,

33, The differences between the two warrant procedutes
ity their spplication to cases instituted on  police reports
atid ob private complyint are substantinl, In so far ez the
duration of the proceeding is concerned, the emended pro-
cedure cerfaindy hos the ofeet of shoriening §t. Apart from
the time oooupied in sumrmuoniog the witneeses and proeur.
ihg Uwir abtendabnec. vbe gtage of the procecding, as i
obtaingd eariler, haz been done awey with, altogether.
While woder the earlier procedure the mopistrate had te
examine all or somwe of the prosecution witnezsez before
the framing of the charge end make them available for
chozz=examinaten by the aceused, both  at the stage of
inguiry and subeequently after the framing of the charge,
the emended procedurs reﬁirnaﬂ therm to be examined and
eroas-examined only after framing of the charge, The
former procedure also eguired that after recording  the
plea of the ponuaed, the triel should be procecded with only
on an adjomrmed date. This Interwqdl was  designed  tn
enahle the accured to study the evidetiee ageinst him  and
to eall for further cross-examination, one or mote of the
proseculion wlthesses examfped earlier. 1t gave him,
therefore, the nppattunity to crozs-examine Lhe prosecution
witnezses on two differchl aceaslenz,  That  opportuntty
has been taken away. The witnesses are not, therefste,
nowr requited o attend the gourt on more than one ogopaion.
T these two heads alooe, thete has been 8 considerable
saving of time and expenge o the ponduct of the prosam-

it

36. Many are the ohjectivhs to f{he new progedure that
have hean orged before us, Severa! lawyers with large
criminal practive have complained thet the new procedure
plages the accuzed inm & very dlzadvantagrons pogition  in
thzt he dees not mow gl the *evidence” sgaitsl bim 141
after the charge hex been framed. Ina way, this s o
doubl trua, hecanze the cherge is framed alter & poruzal of
the documenta prepared by the police during investigation
and on the sitength nf the atatements recorded by the
investigating officer of persons whe are yet to be examined
as prosceulinh witneases.  Obwvicusly, the statomenis
recarded by the police officer  ducmg investigatinn are not
“ovidence’ led before the court. Leaving  aside the gques-
tion of the relisbilitr of the stuternents reeorded by the
police, it is argucd that theee staternents are ot tosted by
cross-rxmuination and that It ig ot proper to placee rellance
upcty them even for framing & charge againat the acoused.
Tt i smid that the police in gn excess of zeal may record
only those parte of the statemonts of the witnemes ghich
are ‘.I’avnuragle #0 the prosceytion, that at tk gtage of
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gnquity by the police, interested parties might make atate-
aaenks grithout being under any obligeooln to speal  the
truth and thel it is not pozsible for the investigating offlcer
+to ehock these statetnends in Lhe manner in which 8 eross-
-examination on behalf of the scoused can teat thern, If wes
-Also clafmed that the former procedure which gave the
Accuged the “right" to erossexramine the prosecution
witnerses ab two stopes was 8 vory waluable cigbl and thot
“he scoused had been prejudiced by that right being telken
AWAY.

37, It is true that uoder the new procedure. the cBarge Qujacions
Againat the aeeuzed 15 hased upco the siatemsnts mede by aungersd,
witnesges to the police and other documents. [t may also

te conreded that in relying cpon these atatements far the
purposc of Ikamme a  cnorge, the Code regquires  the
.magiatrate to mecept them in advance ss eridenre though

ther hawve noi heen made en neth in the presenss of Tae
accdded, It pousl, howener, e rememoered thet  they da

‘et form part of toe eviderwe vr the besis of which <he
magistrate will finely proceed to deliver judgment. T
-magistrate iz not entitled ot that stage to tely upon  these

‘pulice statemenis. e has to progesd onky upom  the ewi-

wlenge that hes been duly recoedod by him in the prosence

of the acrused who hed the right and the cpporhunity  to
worasf-exxirdine the withesses.  All that the mapiziraie does

in the opening wtages of the 08Re 18 10 examing these stave-

ments, examine the accused if he thinks it necerzary, hear

‘Lhe prosecution and the acensed and, if he is of the opdnion

that there iz geound {rr presuming thot the aerased  has
scommitted en offcniee, o frame a charge.

T8 mutel by coneeded vhat white under 1he old proceduirs
a churge had 1o br framed only if the magistrate took the
view that it waa necessary after hearing the witnesses in
‘the case, b has, under the new proccdare, the liberty o
discharge the sccused without framing a charge, only if.
alley petuslng the teeords of stelements and the documents,
‘e constders that the caze apningl the accnzsd s proundles:.
There is no douka 1hsl the number of cases in which the
magistrate would find ic poesible to discharge the acetsed
wnetely on a puerusal of the slabments would be far fewer
Lhan these @ whizh he can de =0 afrer the cxamiration ol
the witnezses,

Bus wr are of tho view that the mere faet thal & charge
hes been framed againit the amused :n the sbowe wonose
+does nel casl any heavier burdem nupon him.  Though.
technically under <he old procediare, therr waa an iniqairy
followed by a wrial coly if 4 charge was framed, the burden
ot Iacing the inguiry under it war 1ol less oterous than thet
of fecing o tvial, The umission of the inguiry stage canno,
by itsell, be regarded az having pre|udiccd the secuzed in
any manner, particalarly, as 1l wea open to the magistrate
to freme a charge before the entire proseeution evidence
hed been recorded.
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There im, perhaps, some substange in the ¢laing that the
righi of the actused to cross-ewgmbpge the prosccation wit—
oceses 4 seeond time gfter the framing of the charge had
some volue. Bl the avallability of the second o) pormunity
v trosaeXamine the witnerses aller the charpe, gencrully
resulted jn counsel waiving or limiting the initial croas-
vapminativn before the framing of the charpe, I most
caszas, Lhe ®ithesses woere sUsjoctad to an eifective ercas-
EXENinalion 44 only ame of thez: {wo stages. Tt may e that
in o very small percentage of complicated cases, & further
crara-sarnianation af zomwee of the prosecution woipesses in
tke Hpht. of the entiye evidencs might serve sonce useful
purpnse and reighl cleeddate some paiets o fawvour of the-
perved, Even wnder the swmended Code, ample powers.
BTe fiven b the magistrale 1o recall gny witness for furthap
crovsexesmination. What was  [wemerly a right of the
aceazed, has noye hecn made to depbend upom the proper
exerejse of judivial disercetion by che Magistratle. U he is
Sulisfied that sueh fuvther erowsvxaminalion s nececasty
for the purpeae of juslice, il ts open to him to eadl the wit-
oeazes for further crose-cxernination,

8. We must, however, s1ike a note of caution against
making Iurther inrpads upon the procedure in & fewerish
soarch for expadition, Efeed;,r administratinn of crimingl
inatioe is, anduabtedly, the greacest impoertance to the-
well-being of aociety: but at 1he same time in oy criminal
procecding, the life and libarty of the citiven are in herord;
the vlemenlacy pringiplas of justice require that an accosed
peracn ahould nal be genir:d a fair oppertunity of defending-
himzell,  Any abteration im the procedure which weuld.
Iniringe that right will viilmetely hring the adminielmtion
of justice tgeld into disvepute. Men with dpe eXperienfs -
have deplored the fact that in Indie “owing to [actions in
villages, Tpels of payblic cp-uparation wifk fhe adninizteatismg
of cronioa. jostice, dislrust of the police force, ahsenc:s of
Sowjal comseenre, porjur? s rife. ... It is me dourt —ue-
that thews: foetoss eock often ie favoer of the seogs=d: bal
thiz Facl 4008 net lasseo <ne nead Zor ensuring has ac aceas—
od persam iz given e fadt wiml and has o teuse for oomn-
pla'ns, ‘hat his case hag ool 2cer camsideread Full and
faithy. "The troe remedy for the evils menloned above hes
to be found in eessuves other than sn amendment of the-
procedural laws.

39, There are fmir prinelpal steps in = crimibal trial:

{1} Informing 1he accused of the offcnce he is.
chorged -with haveing Cormmitied:

(2} Examining the prosecution wilhesses in his
preacnee and giving him an opportunity to test that
evidrnte by cross-examination: .

. [3) Giving the aceused un rtunity of explain-
ing the sircumstances in the evidénce against him; and



729

(4) Giving him an oppoviunity to produce his
evidense m defence. However much o proceeding may
e shortened, oune of Theae Four steps whicl ate vilgl
to B jusl leAring cam he done away with, Whether 5
eaze ‘s tried umdes the old or the new procedure, the
procedure itgelf iz geacrally not ihe cause of deley in
the duraticn of ihe tial. The masons for the delay
snd ihe roethods for avoiding them are exemined 1ater.

40, The conclasion we reach is that the amended warrant
procoiare has not in any manner operated to Lhe prejudice
of the aocused. But it would oot 2 proper 1o shovten it
further. [, hus to be remm=mberce:d that the rore senols
ofences ol Eor wery varefal examination and treais of the
aeeused [or them comnob be rushed for achieving a qguick
administraiion of justice, Te do ao would be o sacrifiec
ibe priveiples of natuzal justics to mere expedivon.  Swiis
injustive i Horze than terdy Juslice. -

41 N medideation in procedure which ensures speedy
desposzl af casas s known az the procedu=z Sor saoirary
trinls, M procedure is, Lowrowed, Tt sabable for adopran
in complisaled cases which cell for desailed seruting.

A% The skorterice of the dui-ation of & case It 4 romasy
triel is achiewvd awi 3o much by a radical pruming of the
pracedure as Oy empowering a magistrate to record the
enide oo 0 A onoee 2amamacy Lachilan, Geoerally zpagking,
certain kinds of olcteos, mu:u==f.1i)r of a petty nature, are
teiaale wnder this procedore. All cascs not panihakda ssizo
death, or imgrisonrment for life ar imprisonment for a lerm
exraeding tix months are triable in this fazhion. in ddiion
to certain other offences specifled in aection 260 of the
Crimiinal Procedure Code  Only dickrics magistrates snd
mag.strgzez of the first cless spercially cmapowered in Lhis
behalf by the State Government are competent ta sadopt
this progedure. An imporlant exeeption iz that a magistrate
who has been empowered uadar gaction 30 of the Code to
W] ennsnexl sentenics and Lo by a5 a magistrale some
al the more seTicus offencesz ic nok guthorised g adopt this
procedurc in shie Lrial of these seTious cRzes.

43, The procedure relating either to the trial of swnmons
cases of wartant cases has o bwe followed by a magizirale
aven if he tries cases swmmarily, execept for =nme alicht
medilicelions. Th gasen where no appeal lies, il iz oot
necessary ior Thno megistrate to recard the evidence nf the
Wilnosses 0r Lo [raree a formal chavee; bul cerlain parli-
tulars have v be noted by him in & prescribed forme
I came of conviclion, “a wriel statemonl of *ne ressons™
e to be given in thia form. It cmmes where an appesl lies,

aubetanee of the evidenca of the witnesses and o judg-
ment alzo has to be roceedsd, The meost imporkent Bmitz-
tioh on the powers of & magistrate tywing a case vnder this
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dimhations.  precedyre e thas he cannot impree a sentenee of imprison-
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ment for & lorm exceeding threw months, The magisirate
has, therefore, to determane either wpon e peauszal of the
record ur after hearing the proscoutor and the aseused,
whether the case should be fried summarily ot ned, If he
decides 1o Ly Lhe cage summaerily, then, the next question
fur determination would be the progedure to be fellowed
whether thal relatikg to s summons Case orto @
warrant rese. Therefnte, the magistrate will have to
deletrine either upon the fagss on Tecord, or after the
examinalion of the witneszes, whether the ease would be onc
in which an appealable sentence would be passed. It may
bte mentiched that under seciion 414, l?:'lm_ins.} Pruq;:dure
‘Code, no appeal 1les in cazes tried swoanarily in which
magistrate acting under seetlon 260, Criminal Procedure
‘Code, passes o sentence of Ate not  exceeding Ha, 200 To
that extent, therelore, he will have to jodge before hand
whal sentence winuld bave o be awarded in the cvent of
the weeysed being frnund guilty, In the majority of cascs
tried summarily, ihe facts are not likely 1o be complicated
end an apinion in this respeet oan easily be by (he
magistrate. If the magistrate decides that the vase is one in
which a non-sppealable sentence  would eventually be
parsed if Lhe seevsed is found puilly, lhe evidence of the
withesses would not have to be recorded, nor a formal
chargn framed, The particulars of Lhe cage, the Flea of thi
accazed and finding are  reeprded in 8 preseribed form
Tn appeslabile cazes, in addilion io thess details, the magis-
‘teatle has to reduce to wTiting the substance of the evidence
-of the witnesges and also o record 8 judgment before he
paszes sentencea.

44, The procedure for lhe summusty trizl of offeaces iz
one devised For use by a fairly experienced maglstrate, In
the maiority of cases, non-appealable eentences are likely to
br passed; ne evidence would be meorded and no jud praent
written. There wrnld thus be practically no record whicrh
coild be serutiniced by a court of rvewision, It follows,
{herelore, that only experienved magisltules should be -
wested wilh lhis power, Tt ia undeniable that. by this
procedurs, 4 great deel of time cecupied it recording the
evidenee which, under the Code, has to be read over to the
witnesz in his languspe and edmittcd by him 10 be correet
5 savwed,  Wevertheless, we must point out thet the gowert of
revision sooctitnes finds 1t difflcelt to do justice o 3 com-
victed person, If the record which il bas docs oot contain
even Lhe substange of the evidence of witneases. We heve
dizcussed thiz aspect of the mullet and made sppopriale
rerommendations in the chapter on "Criminal Revisioms™

45, Thete zeems also no reason wWhy in cases which are
tried smmmarily, teo different kinda of ptocedure sheuld
be followed. When the Code defines the offeness telehlc
sutmimiaclly and provides lor the appolntmicnt of specially
empowered magistratea for the parpose  of holding  aue



T

irtals, L would seem to be sufficient to prowvide a uniform
procedure for trial of such ¢nses, whether they are warrant

CBsER T AUNmons cases.  The mejerity of the ofencas which Tyaripe
can be trled in this wanner is that in which the punishment rion bewee
provided & imprisunment for six months Or Jess. Ther evrigaey
would be summene cpses. Even in those apecified offences Tnt pro-
where the warranl-veseprocedure is to be follwwed, the cadume g
maXimim senterce thal can be passed is limited to thvec ge o
motths.  No pariicular sdvantsge woald, therefore, be plcnacy
derived in following the mere complicated warcant prove ;
dure, if the case iz @0 he trjed summarily, 4 uniform
procecdure in all eases lriable summarily ean, therefore, be
adopied withowt any untowsrd eopsoguences,

46, It will be moticed that expeditlous disposal of these Kreotding
vauses results gnly from the summery manner in which dimom
the evidenee is reconded. Henea, it has been providad that '
in all eummons vases end coses summarily iriable urndee
sectiom Z60(t) clausaa {h} to {m) Cr. P.Q, anv magistryta
of the first or the second class, even if ke is not spcislly
empowered 1o ry ceses summarily, need rocoed only 2
memarandum of the aubstunce of the evidehee of the wil-
ocsses (Section 335). But the irial will not he s summary
one artraeling the provisions relating 1o sppealable and
noi-appealable cases; the different procedures, avcording
‘88 the ¢ast (s 4 summony wr a warrant 2ase, will hawe 1o be
atricily followed,

47. Tha Cha}ﬁ:.:r on Summary Trials also  containg Seceod
provisiong whereby the Staw Government gan empnwer any e SR
Hench ol magiatrates invested with the powers of 1hre second T =
AT third clars magisirate to fry summarily cerlpin ofenees Soporemd
wnder the Indian Peoal Code and also ness under the W OLEF
Municipal Arcts, Comservancy Laws, or Pelige and other o Mo
Acls, which are punizhahle unly with fine or with imprison-

ment for 4 term not cxeeeding one manth wlh or withant

fine and atletapls to commit any of Lhe apegified offences.

This power can b conferred anly upon Benchee of mogis-

trate and not ob individua] megistrates. In Stapes where

lhere are mapistrates of the second olass, a power enahling

thern, sitting singly, to trv sueh cases summartily  would

achicve evpedition.

W May summarize our concluziong on this hesd ap Summaty
Followa: — Eu;;::

t1) The struciuee of criminal sourts in our counlcy
i not complicated end does not need simplifextion.

{2) The imstitulion of honorary magisteates s
capabte of serving a very useful purpose by relieving
the regular magistracy from the latge number of petty
vases. It also serves to aszociete the public with the
zdrinistratinn of crimingl fustice.



ri

{2} Care should be talten in appoinling suitable
Persons Bs honoraly magistrates and the State Govera-
ment should meke such appointments with the con-
gurrence ol the High Courl.

{4y Hencrary magisirates like olher magistraces.
should ait during Axed hours and be provided with the
nreesyAesy ataft.

{5} After the judiciary has been separaled [l'ora
the exerutive, [15t class maepisuraies of five years'
experence oy be empoweted o Impose a sestence of
imprisonment up Lo [our years.

{f Clonseguential ameadments te SHchedale T w
the Crimingl Procedure Cide will have te be made and
the existing provisinns for specially empowering frsl
elass magistrates under section 3¢ of the Crimlnal Pro-
cagure Calde will bave to be repealed.

{(7Tp All eases relating to oflences punishable with
imprisooment fur a ten not exceeding ihTée FRATS
ahonld Tee elassified ae summons cfdes and the summons
procedure adopred it their trial

{8 The new procedure presceibed for the trial of
warrant casez in:litisted on police Teporl bas i
projudiced the gooused but thers s no voom tor shortan-
mg or curtailing the procedure further in sUch cases.

1

(9} In all cases tried sumtnarily only the procedur:
relating tg.lhe triel of summons cases should be
Tollawed.

{1t State Governments may be empoweted 1o
authorise econd cless maglstrates sifting aingly to try
summarily iloge cages in whirh summary progedurs
gan now be followed by a Bench of second class megis-
trales,



H—INVESTTGATION BY THE INJLICE

L. For the aucpse of ooliee  iveslipetion, offences Cognisshle
- wader the Indizn Persl Coce are divided inwe cognizahle iod noa-
and non-copgnizeble  offences. Cogndzable offences are m‘m""’“
dietined az thase jn which L officer ran effect an '
arrest wlihonl @ weRrTAnt. nch cases mre specified Ino

cnlump 3 of 2ebhednde II fo0 che Jriminsl Prnq::Eur& e

2 The prineipal dilferenec betweon cogpizable and none- The dik
cognizable offences iz, that o police officer om recoipt of PMetea.
information of a c¢ognizable offence haa the power of
inveatipation. ineluding the power of arregt, Bul in nob-
copnizable offenees, o paolice oficer has Bo such power,
smlegs the  invesugutiun  is authorisad by 2 compatent
nigieale,  In the cese of offencer agains. laws other
thun :he Indian Penal Crode, o kroad classificetion iz, that
thore which ave punishakble with imprisonmpent for three
Years and up'-'-'al*n.ﬂ are coguizehble while Fhese with lower
limits of punishmen- ere nan-cognizable, The Code has
a=n placed Lonh eyery police officer the general duly La
mteroprse and prevent. 1o the beat of Sis gbility, 1the com-
miszicn of any cogrnirsble offerog.

d. The general autharity o investigala n cognizakle }E"E‘“l‘ﬂ“
wffroce is found in Section 134G ol the Coda,  This section
vonfers  upon  the peliec  officer unrestricted power  to ofenccs,
invesligale inte cognizahle nffences withoul the orders of '
A nagistrate.  He mey start the iovestigation efther on
b report by Aome pergon er, cven'of his owe motfon, whon Procsfoe
41 his awn knowledpe or on the haals of 3ume reliable %Lﬁlﬁ
though informal incelligetee, he may recerd a report and g
comymneties Lthe jnvestigation. In the caze of copnizable
offences, a palice officer vo receipt of 2 report has tr reduce
it 40 wriling and get the staleraent signed by the com-
Painant.  The aubatance of the report hee alse to be
«ntered in a Twok kept for the purpose. He 45 also obliged
to fend A report of the commisgion of the offsnce ter the
magisitate through such superior police officers ax the State
‘Guevernment way divect,  fle thereafter proceeds to the
spat for the purpose of investigating into the caze. It iz
hiwever not nbligatory uf)un the police to investipete into
each and every cognizable case. It ls opwr to a police
afieer it o ahdertatoe investigation, i the ceee iz nol of
2 sricus nature or there iy no sofficient ground for onter-
ing on an inveatlgarion.  In auch eames, howewer, he iz
bimad 1o report the faet with his reasons to the Magisleate
competent to take voghizance of gich offences on & pwlfce
report. The polive rules uswally provide, that this dise
cretion musl be  exercised by the police officers  very
cadlivusly and as o safeguerd against the posaible ahpse

Taz
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of this power, il i3 generally provided, thal all such cases
should he brooght 1o the nofice of the Superintendent of
Folice.

4 The investigaling officer haz full powers to summon
and exgmine witnessea {subject o certain exceptions} whes
appeerc by be poquainted with the circumstances of the
pase, The examinatioh of witnesses i5 pot nn cath and
it need Aot he in the oresenee of the acoused. - The porset
ec questioncd 15 hound fo enswer all queslions, but ool
boand tn give inerimingting answoces  Nor is sn obllga-
tion cast o him to answer lraly. Mo prosscution can o
launched apainst o person whe relusea to answer Inerimi-
nating questinms wr @lves folse answers in repky b the
questionz put by 8 police officer. A pollee officer is pro-
hibited frem cifering any nducement or giving any threat
tr 5 person whom he examines, but he {3 not bound to
caulion such person: ageinst making any voluntary ghate-
ment which e may be disposed (o make.  The stetemehis
of 1these witnesses may be reduced to writing and, if the
afficer does ro, 3 separate recoTd of the statement of each
witnesz hes in be mainteined.

fi. Whenever wny docoment, article or thing s required
for the purposs inwvestigation, a police oflleer can eall
for the production before hime of the same, and It is the
dutw of the peesen in possessiom of oonteal of the duweu—
ment to uee it before him.  But if ilds prosedurs is
likels to prove: ineffacdve, the pollee officer iz authorised
to make & soarch withowet werrent, if need be, after observ-
ing rcerlain [ormalities which inelude the presence of
pespectable wimesses. A record of the proccedings of
search alomg with any articles selzed, & forthwith sant in
the nearest magistrate. A copy of the veonrd of =uch
sasrch has to be furnished to the owooer or eccupier of the
place mearched,

6, As puihled out earlier, 3 polive officer % ot cnmpse-
tant tn investigabc non-cognizahle offences withoot the
orders of 2 mapgistrale, 1 a complaint of the commissivn
of sueh an offence is mede to him, he nolez the substance
of the vomplaint in a honk lept for that purpose and
refers the informant tov the maglstrate. It is open to the
magistrate on taking rognizance of such complatnt, te
dirert u pilice officer to make sn investipalion even If it
iz & non-rognizeble ofence; but in the abeence of auch a
dirvotion the police officer is not competent to underiak:
the investipelion thetenf.

7. Mormally, -whenever sny potson s srocsbed or
detained the Investigation is expected to be complated:
within twenty Ivur hours, but where {he investigatlon
eannot be 30 completed and thetv are grounds for believing
st the acrusation or informaetion is well-founded, the
police oficer ie bound to ttansmit to the nearest magigtrate
a copy of the entriee n the diary and has to produce the
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accnsed before bim. T 13 tket upen to the magirtrate to
wghorine the dodentivn of the acvused dor 8 tcom net
cxveeding Afteon deys on the whole.  Excep: for sperizl
resanms o pe recorded  in wriling, & delention 1m the
custedy of the police iz not eontemplated.

g I[ after the invosligativn it appears to the paolice
oflicer thar there iz not sufeient evideneo in the malter,
he ean release the gocused ow e bond to appesr before a
magistrate f and when so reguired  If, however, thers
15 sufficient evddence, the accused has 1o he produced
befare the magistraze av if the cesc is a bailable one and
the agouged i= able o give security, he has o be hound
owgr 1o appear  hefore  the magistrate, Any ariicle
necesanry to he produced in the cane and selved by tho
police haz alse o be forwarded to the magistrate.  The
palice ollicer is alsa required to bind gver the complainant
b appear hefore the magistrate.  Withessea alas may, at
]1';}1? d{schzeuun of the paolice officer, be baund over to appeat

efyro him.

3. AL thiz ztape, that iz, the conclusion of the ihventi-
gatan, the poliee officer has to forwerd a report, called
the police report bo the magisteate setdng onk 1he natmes
af the partivs, oabure of Lhe information. names of the
witnesaer and stating whether the accused, if srrested,
has beetn Lorwarded in custady or has been teleazed on
his bond.  All Lhese steps telveh by the polive officer aa
stated mAbave spzure, that all ‘he materialz necesapry for
ike prosecotionn of the nffender are placed- In the hands of
the maglsieate ol the #arliest npportanicy.

0. Une of the wery important details proeceding the
camprnensemenl of e enguity or thiel is duty cazt
tpan the pollee offiecr to furnish’ certain documents free
of cost tn the mccumed persom. These ave—

i1 A copy of the polive teport aubmitked 1o 2he
magizTate
8y A eopy of the first informaiion report recorded
by the police officer.

{3 Copiez of all other docwnshts or relevant
Exltracrs thereol on whivh the proseculion proposes o
roly

(4) Coples of the slatements of the witnesses
rerotded duiing the investigation” whem the prosecu-
lion proposes to examine,

(3} Copiex ¢f the sla‘ements of sonfesiors remnrd-
ed under sectlon 164 of the Code,

This requiremont of ﬁnniﬂhjnﬁampifa of the sbowve docu-
Foeols to the aceused persan hae been introduced by the
recent amendiment of the Code.  As the manner of hold-
ing an lncuity or triel in cases arising on police Teport
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has been altered by the emendment, $he supply of these
documentz to the accuzed person ia intended e make a full
disclosure 1o him of all the [aet3 and circumstances it the
case againgt him, Esery effort is thus made by the Code
28 amoended, 4o cnsgre that the accusad persmy is ot laken
by sarprise and i mode dwore of the evidence Lhal Fs
likely to be brought apainst him dueing the enquiry. This
smeadmenl of fhe Code has been generally weleomedd,

11, A1 the places we wvisited, we heatd wehement
vornplainls abowl the inordinste delays in the investigation
of offenves and Lhe yeneral inelficiency of the investigating
afflcera. Some high-ranking police " offlcers  frankly
admittedd that inwestigation had “terribly deleelorated™.
Exeept in some of the E‘.‘sa serions offences, an inveatigation
iz not generally completed within twenly oo heurs, In
daci, m gewverpl cozes an accused person is delalned in
caztedy for the full period of Afteen deys which the -law
allows and is thereafter discharged f(ov wont of a final
police report,  Generslly, an investigativon almost insari-
ably lakes seweral days avep in the leas complicated eascs.
In the more vemplivaled cnses, investgationz have <ery
eften taken mnnths *n finigh.  The guality of invcstiga-
tion is also poor. It bas been vepeatedly asserted that the
latge number of scguittals in eouwrts = due 1o inefBolent
investlpaticn.  The lowvestipating officerz =tilf continue to
adopt old, timewmn methnde of investigation. Very
little has been done o initiate them it the wse of modern
and zcientific methods,  They eufler from lack of adequate
tining, lack of legol asxigtance and from the abssnce ot
effactive supervision by senine offiolals.

12. It is the penersl compleint of the police officers thal
the departtment iz very much undereteffed and has Lo
meet 3 very heavy demand on its personnel, The require-
mehis ol the law and order sifuation, husdobust duties,
esenrt of priscoers to the cvours, paleol dulies, traffic
arrangements, pretectinn of {the V.IF3, the growth of crime
in peneral and the ¢teatlon of new types of offenees Jaring
ithe last few wears, heve gll incremsed the work of the
Fizllee considerably, while the phlice strength has remoin-
el more o less at the seme fevel. A conslderable part
of lhe pulice Ioveo i3 conceniraled on the prevention sand
detection of oflchces agalnst social welfere laws  like
Jrohibition. The Inepectnr-fienaral of Police, Punjab told us
thut several of Lhe senior officer: had 1efl the country and
junior men kad beccme  burdeted over-nipht with new
recpangibilities which thev could not adequately shoulder.
Thiz I3 no dealt o pasging phase  But the Tnepector-
Greneral futther stabed thot eaving regard 10 the inerease
in poputation and the ineressed incidence of crime in the
Punijab. the police department was very mich under-
sioffed. Aconrding o the Puniaby Police Rules, every
addilionel fifty cvesvs recorded at s police stalion reguire
ang more investignting officer. Om thie basia the State
requites not  less  than Mve humdred more mvestigating
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oficers and {arec theosand more men for watch snd ward
staff.  Aceording to him, the Punjab bas gol the seallest
polive faree fy propostion tn ite populetion.

13 We are lold Lnat in BEopland, whicl bs mueh smaljer
in aren Lhan Utlsr Pradest and bas & evnsidersbly losser
Enl}uﬁaLiLm: the police awength 12 about twice that of Usiar

radesh.

4, The ierriterizl juriadiciicn of o polioe stalion 48 al30 Tange
generelly werw lacee and runs inte several square miles. Retae
We woe infermed by The Inspectar-fzeneral  of Predice,
Babar, that sfcle o Brgland there i one policcman Zor
every five hunilrad persors and he hes nok to travel oo an
everage toen hun Lhree to lour miles to diecharge hia
duiies, Thdin kus on'v coe policeman for  every Zswen
hundeod and ninety Eenlﬂe. T Bihar, there is one pulive-
man £or avery nne Lhcuesaod Loear hundred persons and he
kaa to travel ws many as twenty five miles withowt 1he
&id of “epawpoerl A sub-imapector of Polioe in Biher hes
charge of ar: srea of mno Tindrved and Ally to towo hsadeed
sguare wiles wih a popoletion of two lakhs. 11 s oflen
uzul ol & pelice officer whia is arlually enpapged in $e
investigatinn ol a sericgs offence at a apot far away from
the polick sZabwn 1o roceive A message giving information
of the cormmission of another rfance 2 anolher coroer of
hiz hewl. Tae police nficor may, secordingly have mooe
thin one case zimulianceusly pending jnwesligativn on kia
handz ani hus 1o move backwords and forwards from
atve alace g e elher; and s ey the mofassil an gecount
of [k o adecuste transpors and had moads, iz by rc
mesng emay.  Tnoadklition te the suib-itepector of polioc
who iz i churge of & palio: slalion, there iz generally a
hiead copstable wehin ig cogpowered to invasligate some of
the simopler trpes of cases,  Even wth two officers, Lhr
Mvestication of al' crimes occurring witkin the Jurisdie-
Loy of the pnlice slation cannot be sstiafactorily atiended
tn.  There sre slso several eootine Gulies which have to
be performed by Lhe persptnet of a statdan, In she resnll
the fvastiguvion of rases seldom recever adecuste ailor-
wen o s prlice afficoer '

3. Whe hievee bead 2 ramoer nf Insnectars- Gencral aoid Scresgrh
Commissioners uf Pulme complain of the inadequate ™ be
strength of the police staf. They emvhesise that with 2 M
the drowln of populalion nore obgdl W T a proportionate
increaze in the police ziaft and such aw inerense hs hot

L IR T This iz = maatier which refpuits 4 cereful
and dotaile worulioy  and cons deralion br the Gaver.

menta, if the invessgntion of offonces iz to be gpeedy and
effectivp.

16, hstanee: were given to us of investigating pollee Metbods of
otficerz oot. having taien even the elemvntary precaution ’t‘?"E“'E'-J
of making a cearch for finger prints or drawing plan of .

the acene of the sceurrence.  The senior pollee officials
IZZ M nl Law 47T
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who appeured before us admitied thal mawy police officera
do not have sufficient training in the metler of meestiga-
tirm. The ald methads of invescigation stilh hold sway and
theew is yoaescally o l:su&nn;&.- 1 wdain confesrional atale-
iment: ace nepleel independent inyestignior which may
yvield conclusive results. It is admitted ub all handz that
the methods ol nvestigatien call for improvement

1% Th reeenl years great progress has been made i
foreign eountries in te kpplicolion of seience as an wkid 1o
police work. The intreduction of rmooter  ears, giving

toesier mokility o0 The nolice foress, the use of wireliss 1o
aeilitate dissemminalion of mesgagea, gradual development
of oolice lsboratoties to help I investigation, are some
al 1t methnds by which the invesligalion of crime has
bern modcrnlzed.  Almost every police officer whom we
exsmined, emphesised 1the need of 1he broduction of
seentific mothods of investigation in oar polise svstem.
The Inspeclor-Genesal of Polloe, Purjalb, enmplained that”
the whseoer of svieollfie alds to investigation was a severs
handicap in the detection of crime Mo polies stallon s
provided wdth elementary technicel fwrililies, nor do the
fficers possess 1he training, neceszary tn male wse of much
Facilitiea. He also cotoplained t investigations are
pnnecessatily delaved by the meed vf ubieining reoorts

from the Cﬁumiﬂ:;ﬂ Examiner and securing other expert
evidence which take 3 great deal of time. The Inepector-
Ceneral, Bihar, alse 1old Uz that the police foree was net
provided with sdeguate mewns of trunspurt with the
reault, that by the time the inveslipating oficer reached
the place of crime, monet of the clues would hawve =lrendy
dizpppearad.  We were algo ol by Iespeccor General of
Falice, Hiraachal Prodesh, that ]uav;il.neﬁ a3lde lowns whete
some Hying squads hed heen statio which could rearch
the geeme of occurrence wery quickly, in the rural police
slatlons, the averape lime talen Lo reach the scehe of the
offence was about twenty four hours.

1. Speed 5 tne most important factor in gathering
valuable evidence. The Imepector General, Punjal, there.
trre, supgested thal each police statlon should have s jeep
ad ils Misposal so thal the investipating officer could move
freely from plare to place in hiz jurisdiction.  We think
it ia obwious that in order t0 soulve the problem of wun-
gatiafactnry and dedaved wvestioution:, it iz essential that
wroviglon of euick meats of transpart (like motor cars,
Jeepd Bno  cyeles) wirelesa sets, trained pholoegraphers,
expert in  foger-prints, forensic laboruiories end olner
technical asgfstamce Lias e be made available tn the Police
Departmoents te ehable lhem o modernise the exisiing
methods of imvestiFalivn,

18. The recent debale on the Home Miotstey’s Domand
for grants indicates that the need of Impraving the methods
of invostipation is Leing repognized by Covernment though
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e e e cilenl rogquared,  The Home Minister recently
etated n Parliardent: !

“I'mere waz aiso. [ think, some observatzon lo the
effect. 1hat 1lw polive he=s ter be trained in modern
methods, That aspert of the matter tho has nat heen

ignored by us,

“Apart from our Intelligene: Bureau, we bave gul
a ownber of matitutions,  the Tetective Training
School, the Finger Burean for givibg 1raining in that
art, Fire Training Services and Eraerpency aining
Service and a Forensic Labuoralory,  And it is also
wnder eonsideration wheiher something showld het be
done to train penple for obteining degrocet 1o Crimino-
lagy and ellied =ubjecis.  S5o the guestion of ingpeoy-
g the methods of investhgation har not been neglect-
ad. This has alwo een receiving duc atentlan. Wa
have our Polive Teathing Schonl in Abn snd it s now
intended to owechen! the system in & way and have
the heat of the polivemen, or 23 suitable and efficient
as ma¥ be teined in that sehool”

M, Another complaint relating to the method of investi- Pleesmial
;Fation by the police wuy that the cases were not invesll- 3";"'-'"“-’5"

ted by ape officer but by several offleers in succeasion. U

e were told in Madhva Pradesh that there were cases
in which nn lesa than half & dezen poiice officers had taken
parl in the ipvestipacion at different atepes.  Zuch cases
were not infregimnl.  On many occasions, while the ik-
vestipating officer waos io Lhe mildst of the investigetion, he
would b ealled away in ermnection with aome vther duly.
The resalt would be thal he wonld either suspend the
investipation or bhand it over to u junivr officer.  Many a
time, imrestigating nfflerre were traneferred without being
allowrerd o findsk the investipationa on hand.  Further, the
reneral prective apprars Lo be hat oven in mueder cases,
investigetion iz " first started by hesd constables, who
record] sone staternents of witnesses, These witnezses
are then in hwn examined by a sub-lbspectior of poliee
.and a circle inspecter, one after the other and very often
variations ooour v Lhe verziong of witneszes. Tt may e
that the witnessez themsclver melke auch varying atate-
mepts ot it mav be that the manner of recording ovldenoe
by diffecent officers resdlts i dUTering stalemenls. “These
varving stetements destroy the effectivenszs of the evi-
dence af the witnesses whose statemeniz are laken,
Pircemnanl investigation iz nme of the prineipal delects in
Invastigation of which frequent advaniage is lalen hy the
defencre. We therefore suppesl, thet ae far sz pemzible,
the investigation of en offence should he unndertaken by o
sipgle oflicer, with the assistanee of junior officers when-

v Tk Sabha Tebare doped et Apell 1648, Socond Sezics, Vab, XV—
Mo, 46 Coluny  oged,
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aver retegary. Thee eoscre respoosibilily [ee vhe mecesi-
gation should bowewver rest upoty him.

A1 2lie appeacs aodt invesligation of serious crimes.
iz often epolrusicd Lo offivers beiow .oe rank of a sub-
:0speckor ol police, ‘Woe Lhink Lhel il 2 desicsiole that the-
inveslioetion of  aeprtious offences showld ke inyariable
wndertakar: by sendor olfieers Like lhe insprelor or cven
the depatr superinterient ol pulice. In gael 1w Todice
Starding Chriens co gonerelly cequice the investgation of
Ak oflchice: 1o be made by zenicr affizers. oo ukcfren,
howewves, @e inves - golion ® corducbed by & junior oiloor,
ard 1w senivr officer mereiy signs the papess as i he kad
voodoetad iz The condue; of the ineestigaccn by ke
senvicw clliver will oot ey eosure 8 better and mere efB-
ol Iteosligation bal also eonduve to a8 preaker measure
ef publiv confidence in e police depariment.

22, 12 kg algo oevrn sisled to us that on scccunt of the-
viarjoas dutice of police affieera, it i ol uroctingble Tov
lher to pive excluxive and slogloamincled aceation 1o 1he -
inveatigation of oo As aﬁr:af[:r' atated. it sqmetimes
happene thet 4 police offiver while invastigazing o poaeri-
cwar offence iz auddenly callod Uoon Lo a.t*.l_'n(% S SOMEC
ocher Aty gnd ke hos cither o sospend the invertigetion
vt batlt L cene to s jundor oficer. & Tnspector-Geperal
ef Dolee, Wost Bengsl, traekly stased whal e polies
afficers o nol give lo lna ikvestisation of ezzer pffences.
Lhes amolit of care ard attentionh walk lhey require.
Laving repnrd to b usallicieney of perzonnel and 1heir
warving Jduwes, b is oifflealt to expect from ibem eilher
the tarwughress or the prompltiess noinvesbdgstian which
aiw the characieristc [vatures of ke pelics furme in the
wraglersa oo oty

C33 N owge sugpested that the police pereonne] sntrpsted”
witk: iwvestigation of vrimz skould ke scoarate snd distinet
‘rom the police stafl entrusled with the enfurcement of
low and order and owher miscellaneous funclions, [t wag.
.0 bt if thiy waz dine the detection of crime would get
e cxelusive aitention i needs and thal FUCl @ course
wrLld laad nwt enle o preates Spucialisativn in the art

Colimerestiogtion byl wihl Do Froamote spreedy (ilocton of -

vrimmn. high & gepsrate trueined
-~ Thongh & e : staff for the purmaose.
:hf Avesbigalion s olesizabld, in owr view the pwo fImrh; af’
& police wrhEmisabtion  cannat be kept in water Hphit
;;:urrrafq_r.mrr;ui_ The seoior police offloegs were nol very
AR o e anccess of any such At '
agroed 1that iy the jaorer Lowme i e pramticabi ey
8% F e 5 It Teowuld At .
I..xwe A sRmacaie investidating z4qlf  In fﬂp*;t‘ﬁhcuble o
=2pArate pranch senceslly known g the 'I.I';I“i'ml;ﬂﬁ !"ﬂ:;:
;;F?hrr':mi{!nlgh;; 111:.}__1:&:@9{_ crlies and wr getler 14t the ael;:ua;rn
(ELE FUELT UL Thcse ortieR iz workcine i ]
1 . - - . 1 =" Hl’
ﬁ'ﬂ:ﬁf ;-;g ﬁl;migse EI :['“: polic: 2o eeparatod %n tﬁﬁtggﬁ
= " Be ek af cc-operal ’
_ _ i ion between thers  I|
siid that polics oflners dealing witk Jywr and L:‘:li?



T4

would be better ehle tg ohizin ibformgfion in the course
of mvestignoon an secolinl of thelr closer contgels with
thee weaple thar allcers cxchusively catbisted oith the
sk ol owesligeliong mto crime.  The lnspector Geteral
of Puolive, West Lengal, told us that 55 apn experiments!
measore, & cetleal peot of ocxpoerictesd officcrd bas oecen
Iocmed far eariy district ie West Bengal ard the mare
cSmpasiand s sern oolnesien b Cep [0 onesienticn.
Woeen oo oMo o Loe eonizuel puol poes o investipate an
impostsat caze, the woca! officer is al%o asencisted woth the
irvestigazien. This nl oplds awnids peolessiomal jralowsy
Sk alse ensuces doal U Lhe [wal ver ia peeded else-
where, s ghsonoe wougd not aficet the conticuicor of the
iveslidialion

24, We tiiak on the whe!e thol shese is preat foree in
“the suggeation thal, as lar as practivable, the investigating
capgeney skould ke distines from the uelice siall assiencd
ta the enforsermaent of law and weder  We do nol newever
sygeeat abaslule  suepsration  between the o bhrapobues,
Evel oficers of rhe police department. hawve 1aken the wdow
that if sn officer iz entrusmed with Invesiipation duties, his
gervices should omi be required for other work while he
“im o engazed e investigution,  Toae seperation of the Dvesli-
gauny machicery may invoow aome additional cost. We
think hoevresrer, thiat the cxelusive wllention of the incosti-
‘gatme officeT i @sgehlial to the conducl of an efficient
imvesligalionm  ared  the  sdditiensl  moss icvelvad  in (e
Impementation of cur promos] fopeecesary. The adop-
- tion of suck a =epataiion well ensure endivided eltention
ta rher dMeclion of erimes. It will 8lie prowvide sddicional
slrenpth  to the police  estabvishmenl which wesds an
increase in mnd, of ke Stoles

2 The need {or @ svslamatieed traicing for the wocioe
offivers i prove methods of investigaton cannuol be over.
emzharised.  S@ilMm invesligetion ig qn &rt whick cab b
learm. chly by truining ond cxoweriecce. We wars told
~aal wn smeouek of the wigmlion of several officr: a=er
the partilion ob Lhe country, the gap in the higher posts
was [(llen br prorcotion of oFesrs ol wera lazking i
expariencs of neeslipetion.  Thizs adse resglted jr the
police foree suffering freen lack of experienced staff st the
Tmazet fewals. The police Larve has thus fosl a greas many
-nf the nfecrs who had been wrained by sheer vxperiengd,
We think it iz ifmperasive that training cantres should  ae
srtaalished In different partis of the counlry for rhe brain-
ng of m?n REJEEtF'ﬂf for deteetion work, We understand
sanpe MEtutione of thin hind  already exiet in
Prodesh. Bombay aad Wes, Dengs] and f-:.me other Sﬂt-t:i
Tke exizting ins . tilise: sre. (0 appears, nol adequmE:Iy
enaipped and sufficient In nomber te meet the needa of
ihe lire forces.  Thstrurtion in crime ivvestigatipn
should in our view he pgiven #a vvery oflcer whe i
teeratted 0 the paloec foree or 8t emy rate to peoruits
Intended fov inveetigatinn work  The [hapector Genersl,

Trainlne.,
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Macdhys Pradean, sugposled that short refresher cowrsed-
of instruclion may be arrapged for senivr officers from
time to time, We are of the vlew that il question of
laining of police oflivers Fogaged it investigation work
requires thy urgent attenlon of the State CGovernments.

oi Ome of the cadies of defective {nves.igalion which
often resulla o seoquitial: §g the lack of legal ass'slznes
at the slwge of investipalion. Most of lhe investipaling
pllicers are not luw gradoates, ao: de they have sufcient
knowledge of law and the procedurs of the law courld
They are ultan unable to appreciate the significance of
importance of o pordcular piece of evidence to the pro-
serulioh CaRe. ‘hetner any links in the chain of ovi-
dence cupheeting the aveused with the ceime are mdazing, .
wlhether any cobhecled matters roguive to be investigated
in prder 1o A ap lacusae in the proseostlon caee, whether
garction for Lhe proseeution 12 necessary and Such other
makters, cawse diffjeulties which the invesligalng officers
fingd it difficnlt tu sulve or even to appreciate. It is tyue
<na~ auch difcultizs grneraily arse oply i the investl-
aation of serious crimes, parliculayly where e proof af
fhem dopends upon crenmastantial cvidence, or where the
pvidener consists of enlties in books of account aod in like -
pages.  In guch cages the police offleers do sumetlmes seek
the sdvice of the public prosecutor bul that iz oot oficn
done.  Elsewhere, we bave suggested the creation of the-
ATes of a Lirvelor of Public Prosecutiona at the dislriet
lews], who cen render such legsl pssistance to the police-
Bs may be nevcsssry even at the stage of Jnvestigation.
We have alsn suggested hat the functions of the Director
of Public Prosscutioms may be delegated to the assistant
pubiie prozecuivrs at the sub-divisional level, go that the
lopa) pulice officers can directiy  seek from them legsl
assiztance, whelever necessaty,

27. A large number of Wwimesssa whom we eramined
were nf the view that there was ol only incompetehce -
and neplipgence but 2 great deel of corruptivh among police
officers. Mot only wa: the inveatigagon defeorlve, but
evidenve was deliherately disterted and often s dishohest
racqrd of the cvidence was prepaved by the police.  Some
al the Yawyer witneszcs went to the lenplh of stating that
the daily Teesed of invesligallon by the police officers was
psually wrillen up at a later date,  The rules did require
that copies of this record should be sent from time to time-
tu the magistrate througlh the immediate supedor polive
officer, but these rules wers oflen dsvegarded, As the
idea perzists among mozst of the junior pelies gfficers that
fhejr prometion will largely depend upon the number of
sonviclions ther are able 1o oldain, in their snxiesy to
ohtain cooviclions or from other motives, Lhoue oflicers nob
uncfien deliberately coheoet falze evidence tn connect the
sccnsed wilh the crime. Two In enaral coneeded
that there was somge THCAFAE truth in some of these-
gllegations agminet the polloe officers.
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vd. We are of the wiew that il the pernicioun practice
of measuring the efficiency of the investigating oficels b
thy hombaer of  corevicllons oblained by them exista it
ghould at once be put & stop to, It is imporalive thal any
notionn thai zheir promotions depend oo the number of
eonvigtlong theyr obtain should be eradiceted from the
minds of the invesligating officers, They should e 10ld
that thelr promitiong will depend not upon the oumber of
conviclions that resull bl wpan their istegrity and the
guality ot their inwvestigation.

We tegl that these defects and dishonest praclices can
be remedicd coly by o woTy strict supervision of the work
nf the investipating officer by the s=enicr deopartmenlal
ofiglgls.  Smme of the higher police officers stated to us
thal un geecsnt of Lhelr presaccopation with admitistra-
tive duties, the senior offlcers were not wble to deovole
sufficient attention to the supervision of the work of the
imyesligabmy nfcers. The Committee of  Thgolemrs into
the waorking of the scheme of reparafion of the Judiciaey
frnm the Execative in Medras stated in 1952 as foilows:'

“The Lairly cleetbve saperwislonh over Mvestiga-
tivhs eondueted by head constables and sub-Inspeciors
that prevailed in the past has to 8 large extent dis-
appeared, .0 Quily A nember of depuly supuerinlen-
detts and sssislanl superintendents were prepand to
concede, though not officially, that they juat had not
the tie sulMeient to go (hrough the case dlarics sub-
mitted Lo lwetn, ... bul something most be dohe to
pravide for effective enpervision of inveatigaticm b;’
cioede inspoeetors aind by sub-divisichal police officers™

In what manner thiz aupervizion rhould be exercised Is a
maller of detal! which vath bo worked out by the depart-
ment itzelf. We may however braadly guggest that better
relurhs, iosisleice upoll prompt despatch of case diarieg,
rcrieting of  enee-diavier, frequent  visits of sentor police
officerz to police atatinns, and the sppomtment of special
aificers of the rank of a deputy superintendent of police
1o undortale the waork of supervizion are perhaps some of
Uw mothods which may achieve this purpose. We noyst
gmphaziae, however, that strict supervision is & vitel need
of the police department today in view af the enormous
porwars which the palice, ineluding these it the lowest
ranls, can gicld,

4%, The Polive officers have pomplaited thet investigation public
iz hampered by ek of orenperation on the  part of the c-aptri-
purbliv. Il is said Lhet it 3% ool umsoal for even persomg '™
wha hove been eveswitnegses io lhe commission of sn
ofence 1o evade or atteinpt {o evade givineg ovidetice. Ino
our, view, one nf ithe ressona far this lack of eo-operatlon

1 Peapart page TH: perd, H0I-
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12 the svand regard whicsa the police departrmenl pays 1o
the convenisnce of peraoma whe mav offer i give evidence
atel the general discowriosy and even suspicion with which
iy gre lrested. Witnesses should receive s far belior
lroatmornl bolh when thew sppear betore the police end
in court than they actually receive. The momner of fheir
erTeag=ckapdraon by tlhe opposing counsel pol unofteb
horder: oo the iosulting and offenaive. This naturally
leadz to a disinelination one thedr part to appedr it court.
Ko ote catr oxpect o eltizen, zealous thoush be may b,
tn assist in the deteclon of erime and the protnation of
jusciee, Wwointerrupl bis ferroel ile and avocutivo if be
iz to pe =subjected to such trestment.  Very often ithe pro-
wizinn of glementary ponveniences to persons eppeering
in courts as witnesses ia sadiy lackng. Wimeases in the
rural whd smeller urban greas sro oot essured even of
their expenzes of going tao and coming from police stations
sod vourts.  All these facturs oubledly sdd to the
difflcuTtles of Investigation

30, The [nepector Gencral of Police, West Benpgal, fully
appreciated the difficulties of the witneszes. He iold ue
1hal the long detor o the dispossl of coses leads 1o diffi-
culties in the production of wilneszes, witnesscs forget
many of the detziiz; and they ere not examined when they
appcat.  In ol tbe wichess foels he is hatassed by having
o Appear in oourt more often than necessary.

3l. In desling with the guestion of the want of co-
nprration on the part of the punlie with the pallce, we
vinaol pmMece the costwhile (radidions of 1he Indign police,
the purt they were compelled to play in the history of the
coutitty and the use to which they were put in the past,
The pudlice Curge wis ol ubnofben employed a5 o seapon
nf oppression by the then ruling power. The pasl s oo
reeent Lo be forgoflen by the public.  As zome of the
police officere have conceded, in those davs they could
delain wilhesses with fenputiily for o :unsidﬁerahle length
of time. ‘They inspired fear and wers never loolicd upon
with rmust ar eonfldense. Even theugh thatl fear of the
palice o Teoger vsisis, tacir ¢onlinued use in faw aruf order
situation: prevents the citizen from regarding them as the
protecints af his rightz and Hhertios, is 5 angther and
oo impetlant reason [ot the @nvesligating sleff being ag far
a5 pousible svpersled from the rest of the prlloe orgatise-
tion  Ar 1o the wider guestinm of begelling public co-
cperatiom, the pellee forer con corn the confidénee of the
vublic only by the roclitude of iks own future conduct.
What is needed iz an arfentatinn, in the outlook of the
uollee  nfflcers towards  their dutics and their attilgde
wwards the public sv thet the people should vconsider
thoe a5 friends to whom they eonld cosorl for sueccour
and Aid.  This iz bmmd to take time.  But we hope that
Ity the reanwhilo. the division of the potice nte lwo wings
o auggosiod above, will help in indueing the co-operation
of the public in the detection and ivvestigation of orime.



CONFESSIUNS

52 We shall now deal with confegsions. Fhi Indian
Evidenc: Act, 1852 haz Tud down certain ruli: regarding
conlessions.  Section 24 provides thay a confession made Al
b¥ a0 avrueed person which Sppear;: la the Cowct to have by o
b caussd by an inducement, threat or promise hgwige Sm-
reference W the churge against the accused person, proo P,
ceed:ng from a purrson in auLI:u:rrir{ undcr the gircematances
mentioned in the scelion, is irrelevarml i 8 eriminal pro-
resling. Bf wection 25 s comfesdien roade to a polige
aflicer is nruhchited from being used as against the persun
ecensed of any olfence,  Further, under seclion 26, no
iunfessioy jnade by &n accuged: person in the custidy of a
Pnliee oiheer cun be proved £38mel hom unless ne made 1l
wi the immediate presence of a magistrate.

3. A “confession” hes lLeen explained by the Privy Whoriea
Onuncil a2 & slatement whick 'mwsl citner admil e terme ::'f?‘
the offence, or at aey rate substantially all the faeis wehiich
consifule the aflence™. A self-exculpatory stalement

will pot amoent to 8 confossion. A Slaternen! sop worided

shat anne of the favts establlsh che commirzion of &0

off e while some othera are exculpatory in mature thers

by negutving che offence wayld obwicusly be pot B oon-
remiion.  Heclion 7 of the Evidence Aot periilla the prov-

ing of a slatement, whelber It amounts 1o & confession or

not, o[ jn consenuenve of Lhub steterjent apy fact iy
deposed to 05 diseovered.

44 Tt iz ot necessary to deyl with  the VOLULMINONE £y cum
Cafi-iaw on the lrue interprotation of seetion 27, The ol the
Futent of it3  application kaz been  faid down by the palice,
Supreme Court i o recent devizsion . The im rtaot and
eontruversiel queslion whick ariges for eonsidoration iB;
whether the probibition egainst the admission of confes.
sional statements made *0 @ police officer iz justified in
the predtent eendilions. 5L was  claimed by the police
nllizwts all owver Indin that this provision, hased on a Leck —
uf conflicove in the indegrily snd honusty of the palice, oF making
should in view of our indeoendent status and the changed eonfeprions
set-up it the couniry, be dizcarded and a certain messice admis
of trusl be reposed 0 L police. Tt woas wepged that the bl
reshrictions upon the admissipillly of a confessinmal state
ment were imposed al s time when the polioe in gencral
dil ot enjuy a goad reputatisn, The conditiots  have
now altered and persone who man the higher ievrlz af the
police muchinsry bholonz ty the s3ime strats af ancigir az
those in the other services of the Stete, ingluding ~ the
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judiclary, IL wos clsimed that the okavactet of the polize
as 8 whole had risen considersbly and that it was desir-
able tlwl codcsswns medo e police officets shiadld e
myude admisaible in evidence eubjoct of course o the cocsl
ruamining their probalive  wabse ag in the cese of any
other evideoee, I was  conceded  that  historically  onn-
sidered. the police crgnnizaticn had vome insu escslonos
prooaridy for the maictenanes of aw and order and for
the suppott of the foreign rule and thel its function of
detection and iwestigstiom of  orime were I the past
treated ag of secondam™ mmportonce. T days when the
police force waR pagd for the uuppressicn of ibe peopls,
the CGovernmens was nol much levesta] in the benefieial
asperis nf the potice nrgunizativn. The o idees wers 1o
& cerlain ewhenl awinaily ineoosizieny. It was not neoces-
gary fnr the Government to get o pollee officer of high
tnlegtity if v was proposed to mage wse of bim for
suppressing  nalivoal agpirations, Theze farta were
recopnized by the pulive offivers and they conceded that
under conditions which eximed in the pre-independeoes
pericd, their cheractor and slatas wete not suech as to
tspire publiec confidense. But they ciammed fhat it was
of the utmost imporiehee in the present conditione thet
the palice ehonld be shown a grealer measuce of ¢ohfldeno
in the interests of ibe development of the pation. Tt
remaing to be considered whether this clalm ¢en be
aceeplet; and if s0p 10 what extent we can advance in ks

regpect
5. W wnay refer in this connection to the position of
the Lemdon Mdetrvpolitan Police Force,

Thiz Force was cslablizshed in 1EM. The firet two
Crmmiasioners of Police laid down  the [ollowing  iwo
principles in 18244

(1) Thot the Police are not shove the Isw buk
subject to it like any cedinavy citizen and arawerable
for evory action exceeding their legal powers; and

{21 That tho Polica muat .he africt and impertisl
and tougt seek to admindister the Law withoul fear or
favour whalever the politica), nationsl or soria] com-
plextrn of the peraces with whom they bave to desl

Sir Hareld Scoral, himael! a Oormnissfoner of Paliee,
ohserres:

“The Police in this country heiw  fortunately
neiar been invoived in politice Mot only are  the
individual officers exprea:ly forbidden to twke part in
pnlitical mstivities but it has beoome the Tule of Gov-
crmunent of whatewer party to avoid any sction which
might impair the repilative of fnpartialily which *he
Pnﬁcr: have gained ecwver go many yearg® * % * % *

1 Scotband ¥ord by Sic ITarald Sewit, oo L5,
& I rage 13-
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During the blitz for the lesl tiee, people who looked
at 1the Polige a2 their naturel enemiss found that the
Tralice werre In Tt Lheir hest friends™

In anzwer e the oft-repeated gquesilen hew 3 Londen
policernan i= regarced by every laweabiding cilinen 28 3
Irtend and helpar, Sic Kerolg Soolt wriles:

“My reply was always that this roletioiship iR
nnt, to selieved in o Jay and it in necvssary o
bug:n o hundrs] wears spo with the sound principles
laig dowsn by Mevoe and Rowarnn Successive gunets-
Lioos of Palige afficers have been schonled to regard
thomseves nol oar mastars but 4z servands ol the
public. ‘They have Leen {nught thet even when proge-
eiling o case apainst sn offender  they must be
aoropilocsly fair and that whan ther heve ol o oese
belare (he eourt, tozir dety s dose; and that thew &re
not coneccned wilh Lhe verdipt. I there is anylhimg
ta be snid in favour of the aecused, i wuat oot be
withheld feor the court after EunxlﬁLh}n, nnd if a
piece of evidense favouralMe o theTaccuszed vome: o
light during their inguicy, il must a5 o matter of course
b commupicalnd to the defense™
38, When tie police officers who gave evidence hefore
115 accacked the provisions in the Indiag Evidente Act ae
deropetory Lo the foree a5 8 whale, they yelerred to the
Jaw in Ergland in suppor: of their peint of wiew. Thay
pointaed aat that b1 Ergland = stetemcnt made to a police
cficer iz acccoled in evidence. 'They pleaded that the
polioe in fadia should be similarly treated. Tn taking up
this position, ihey geemed to ipnore the circumstances
which have made the Tudian policeman what he is. Tt
tnuzt be conceded thal in India, the police toree an g whole
15 pol, oven today regarded as s frlend of  Lhe  rilizen
This is natural &% the facts and circumelences of e
ereation and the use mede of it by ao allon goveriment
cannot be forgollen ap soon.  The prinetples referred to
above which vilered, inlo the makiey ol the Wetrnpalitat
Police Force were at no “mc sought to be adopted o Bke
formativn of oor police force. It s the awolication of
these principles for ovoee a century which has mode  the
Englis]]ma.n regard the policemen as his ftiend and pvo-
toeter. Yo order chat Lhe citizem In thig ecuntry should
come to look wpon the Indian policeman in lhe same
mahaer, the police forge in the country will have for many
vears bto conforra lo the priteiples and  praciice which
have governed the conduet of the British Police. Euch a
course of conduet aline ¢an win for them the confidencs
and estezm of theo poblic.

A7. Tke police offcers who gawve evidence secrced 1o
forget that the Ales laid dows In the Evidence Act are
not 8 reflectivo on individoal membere of the police fopee
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b owly & recognition of wke {mperfeclians of the sysiem
ar, it orevails twlan, The lorge mosn of cffences o oac
vouniry ore investipazed only by ihe subordinete police
cllicials, The high sense of faimess and  justice which
might actuate the saperivr personmel does not pertoels
the lowror wpnks, Tn make & confoziop made 1o a sub-
aridmate palice efficiz] admisaidle in evidenee would there-
fore be [Fapght witn dangervus comsequerces. B is suldum
thal a ceofessien s volumwoly male 1o a potice odieer.
It ic probebly un'y after a conziderehle araouat of oues-
‘invire that a stelerzens is obmEined from an aocased
persin. Al what stage the questioning cakes the form of
andesirable mothod: van never be knowe  The question-
ing 1se7f Ay be of such 8 nature as o deprive the state-
rent of s vulundacy character. The weazons whick bave
led e oipe layingz drwn of the vies mentioned above sre
aqua'ly walid wdxy. We are. therefore, urable to aceeph
the #unzeazion thel whese provizions of the Trufian Fvidemnco:
Acl shruld be modifed 3o, 88 to make  all o ceniessinna
mode boothe aelise or st 3 lme when the asccascd persun
ate in the cuslodw of the police, edmissible in evidence.

39, I1. i3, wowever, frue 1@l the supenor offivcts of the
anlice sre today recriited from the selne sogia! strate as
aFeerg of ofwer debarimenta nelading ewvep the judiciary.
The change that cen be swggested most thesefere  bae o
“irnitad pne and mouat have referenee o these  officers
Tuoph anme of oe lawyer witheraes who apprarcd befnre
us weere ot inclined Lo ses an¥ merit o Lhe proocsss T
the higner offigers of 1he oolice should be reguarded  as
perzonn fit to be trosted in this respecl, a large namber
axpreased themselves in fevour of i, We are of the view
‘bat affirers of (ke sluluz.of a deouty superintendenl of
pales and above might ke tmated and :t cenfesiions
made i lhem eon b= =ccepted in evidonce,  This reknoe-
Hon velet necessurily he remtriored tn ouges  which sk
aficers thameelees invdsiigate, T8 the investigetion is. im

¢ handa of o subocdinate police offiocr, he mighi so
wrorl 07 e aecnzed as tc ating him to the point of madcing
a confession and  then produce him before the soperiar
officer. In sueck casges the safeguwasd of the culnfession
navingz bevn mude to o mperior police cfiver w11 not be
prewent. In eases of serinua oflchees and grave crimes, it
stienili]l be the general rule that a guperior officer of the
pnlice nf the ststus referred to showld conduet the toiestl-
patan I dgring.such  an Ivvestigation, = confeseional
seaternant is made by an accased it should be made adinie
sinle in evideaes, & ke shonld also be piade abhlging the
palice officer nefore ho recelves auch a4 atalemeth 1o watn
ithe sepused prerson. that any statement mede by him may
b ged in evidence Againgt him. W are aware  that this
proposal ¢an he cf onlv lEnited application. The: bs, howe
evir, & maller in which we must proceed with preat caution
and we can only meke a beginning, the scope being broed-
eted Tater ot proof of fiz Ruecesstul workting.
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3% W are further of the view lhat this cheope cannot
be Introdueed at onee all over the vounlcy. We are sug-
ghﬁsc!ng 1. st g0 cxperitensal marsure, We feel thal 5t

auld be first tricd io he Presidenes “owna or places of
ltke imporlaces whers investigatioms can he eonducied by
aupering puliee ofivers snd  where the awverape citizen
wond e more edugated ond eonactoos of hls righls. 'The
exient tiy which 1his change in the 3w neips  the adininiz-
Tration nf justice will howve to be carclully  watehed for
ot Yeacs belore #s exlengion tn other arees cen b=
decided npan. 1 awr perposal cegarding She admissibilics
of such conlessionz is aeseped, consequential amendiments
to secticne 20 and 26 of ke Icdian ET.-]%EHEE' Act would be
TLECESSATT.

In the three Presidensy towne, we have & magistracy
which ig diceutly under the concrol of the High Courl. We
foal. therefore, that aoch & megisteacy would take o detochs
ed view of the evidence nefore it and . oot Be led info
ageepting without dug seruiing, the evidence in the shape
of surh cenfessions. The intraduetien of thiz chinge in
other  arews should it our view b proceded by the
separation of the judiciaryr from the edecutisre Tthout
thiz suferuard, s would net feel juslified in recommending
the admisgihisity of ormfessiomal statements made rven 1o
aunerlay polige oMeers,

Even the limited change ':rrnpnqed_ by Uz was n-bjerte-r]
to Oy certein witnesses un Lhe grunnd that if the eccused is
willing tn make a confzssion it thould be eacy for the police
1o produce biny befere te megistrete =o 1hal, afier obaeore-
iny Lo Coresacivies Jod dewn i seetlon 181 of 1he Cooaoinal
Procedure Code, a iudiciyl] canfession might be recorded.
Na doubt, whon an offenes hoas been deliborately  cotmit-
ted, the secused person is anlilely to condess 1o the oletee
it a It o revnoesa Howewer, i the nommal mm of cases
whers an icveslipsiion speedily fellows: upon the report of
the offertor arad the oflender is present dering the investign-
tion or iz awars ot the evidence collected against him, he is
Tikely fu (el impelled 1o state how the nffance w90z com-
mitted. 1i is oeocrably lhe lime-lap that causes an accozed
potaon fooreltfun [rom adenitoing the faets, The delay that
woultl br occasioned by kaving  to produce  the acrcozed
befure o magsteate would thus bawe the elfect of nrecent-
ing the accused fromm edmiiling the facts

gt Seetton 27 of the ladien Evidence Act is in the nature
of oo exeoptlon te the ~igid regquirements of 1hoe- carlior

in  vetaic
arend:to ba
Adloigsihhe.

Secriop
Bwidime=

sections 25 aod 26, The vicw hes been repeatedly sxprezs- Act

e that .t has heen grosaly misnzed. Te i3 urged that while
seclicns 2% and 26 are intonded to afford protectinn  to the
geewssd, thay protociom sty a large cxtenl destroved  ber
the ingenuity of ne police iIn recording  the
*formalion” given by the oeensed. The informetion ie
delibersiuly recorded it B manoer so o as to make it sppesr
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thal it has led to the dizcowery of some favls Nerimibeting
the agouzed peeson, Seclion 27 follows the Englizsh law,
where the principle underlying it is called the themw of
conlicination by aubsequent faptn Bt the admissibs ]_|1.:,r of
the intormation, whether il amounts (o & confeszion or not,
ir Daunided by the requirernent that ondy “ag wuch of such
information™ gz relaces “distinetly™ to Lhe fact discovered
vatl br prowved. The wiew that any Infocmalion  which
sobved 1o cuntieet Lhe object dizscavered with the oflence
charped was admissible, woas negalived by Lhe Privy
Couned! in Pulabkuri Kotoyyn v, Emgeeioe

Tt has heen wrged on ihe one hand thal cveh obh the
iolcrprebetion put by the Privy Couneil on section 27, it=
nperetion leads to an abwag by the pollce, a8 the polfce
mahipulaic the infurmstion recorded by them in the
mwannet mentioned sbove and  that  therefore  section 37
ghould be repealed.  This view has been et by the argu-
ment that the section embodier 3 well-accepted principle of
Englilsh critningl jurnsprudence and that there s no mason
why a statement by an aggused pereon which is corroborat-
ed by Lhe dlseovery of a fucl should fiot  be aveilable for
uze agamst him. We are not E_}'epared on  the materfal
whicl we have bern able to gather {0 recomamend a repeal
of the section. Tao discard this pringiple ascepted for yeara
both in Hritish and lodiat crimitial law would be to impose
 handicap o the preol of crifpe in owe sourts, The repeal
of the zection will alen be contrary to the principles which
have been accepled by vur cowrts peierally 1that sletements
bv accuzed peracns e accomplices couwld be acted wpon, if
corrubarated by independent testimety or facls, T may
be that a closer study may reveal some method of presery-
ing in many cosce the valusble evideoee of the commission
of 4 erime consistently wih preventing abuse by the police
af thiz method of adduring proci of the crime. This aspect
of the matter may be consgldered by us Tater avhen the reyl-
sion of fhe Tndian Evidence Act iz taken up.

Hiowever, the recormmendatinn which we have made In
regard 1o Lhe admissibiily of eobtfessions mode 1o superior
police officers in  the Premidency ~town: will neceszitate
abwagallen of the rule Todd down 0 seetlon 27 in cages In
which such confessivns ere admiseible. The rule In the
seetlan %, a5 a'veady stated, in the natuec of an exoeption
to the requircments of the provisions of scctions 35 and 25,
Az we oare relaxring the applicatiom of the reqguirements of
thet sectinn in the cese of slatcments mede to  superior
police ullicers in the Presidensy  towns, there can e no
reym for the apeplication of the exception in auch coses,

4t. There is tio slalutory toguirement thalt  the confes
glan of an aceused perason, fater retracted,  should be
corroborated before il i acfed upon. In e large number of

LA TR tagr 1M G 57,
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cpges, prisoners who have made lengthy and detailed con-
fezsionz duly reeorded under section 164 Criminal Proce-
dure Code, angd have reiteraled them in the committing
magistrate’s eourt restle {rem these confaszions in the court
of scssion. The task of the Judges in such cases  is meade
very difflent.  Judicial deeizlons have therefore Jatd down
the Tule that while a conviction on a refracted confession ia
nat illegal, vut prudencr dirtates  thet s cenyiction should
‘be based on such s eonfeasivn. ohly i it is corroborated  bor
independent Lestiroony, The rule of practice and prudence
ceguiring corroboration of a  vetractad conlessivh  haa
achieved the stalus of a principle of lew and haz heen uni-
vermally reeognised and scted upon, We wonld cuggest
that this m:le mighl be given statutory recogniticn.

STATERMELTH OF WITYRSSRS DUAING LNVESTIGATION

42 A policre olficer making an investigation is authorised Freomina-
to exAmine pny persen supposed 1o be scquainted with the J97 of
Focts and esirowmztonees of the case, The Rtatemenl mh;mf::'
made o the police officer by the witnesaes is  poehetadly polles
reduced to wrifing. The nereon examinhed 12 hound e
answer all guestions telating to the caze put to him by the
-wificer, other than questions 1he answers to whick  waonld
expose him bo u crimingl charge or 1o vther penalty. The
Criminal Procedure Code of 1882 was slightly different, In
that, it called upon the peesom o answer e guestions
“iraly”.  The word “truly™ hes been omitted in the presast
Cede.

43, Thy recent amendment of lhe Cnde in 1933 hus .Tb’“l
rezulied in making the revord of auch a statemcnt & very P
important vhe.  Formerly, a statemehs made th a  police
offleer during an investigaticn could be msed anly by Lhe
sccused person for the purpose of contradicting the wimeass
in the merner provided by zection 145 of the Fyidence Art.
The reeend amendment has made such  a statement  alao
sunilable to the proseculivn with the lesve of the court for
a simar purpose, In additton, in the procedure Telating
to the triel of warrund pose2 jnatitnted on polive report, the
magiatrate is ponpetent to [rame 4 cliarge in writing against
the accused, upen a peruzal of all the statemen’s  recordeid
by the pulee, cther documents and alter hearing the prose-
oitan and the accused. In faet, in such cmses  dhoe state-
ments revorded By the police form fhe basiz for the
framing vf the charge agains the accused ahd the telal. In
sll such cases the acensed hes 1o be fuenished  with copies
-yl these statemnenta so thal be might know sl the cutset,
the nalure and wolume: nf the evidetwer against him. The
impnriance of these statementz has thus  bewn greatly
increased woder the new procedure.

54 There 35 anofher point which needs to be noticed
Sorction 162 provides that no statement reduced to writing
in the menner required by section 181 by z pelice  officer
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sheli be £gred by tke person shing i, Tha: wez Lhe
position oven priar W 92 recert amendment. Thoogh ke
statement 13 vt eguired 1o be spefned by him, the witness
can be oontradicted by his earlicr staterent  made Lo ihe
pahice I fe¢ s eolled by lhe prosecation in the inguiry  ar
the trial.

Thke differencs between the Ac: of 1382 and the preaent
Critnival Proceders Code 2, that the witases i3 e wimder
A duly aoby-ta meke a stElcment tn zany  to CLUestiaaz put
to nitn by a potice officer in relinuoo to the caxe oul 13 not
obliged 1o Sngver these quastions couly, Tt iz no doubt trae
that the siatement made wefore & police afficer during an
inwealimation iz not ene mede on nalh end it dues hot =ub-
ject the maaker ol it Ly o presecutlon far perjury even if it
in fmmd to be faize. Howewver, it iz seid thal it iz ooly
proper Lhek e e sa200d recuire —n2 witeess  to spealk
the triah cven cuwsiagy ivvestigaT ce, e deletino of the
word eulv™ sess, i weg said, virtually lo suppeat  that
the versicn of 1he wilness mevsd nol Be the tre . Some
polive olfiesrs Save therefore orged that <he Code should
be aenerded by reinfendueing the word “truly”  in scelion
161 {Z}. ]

Zu. e xosiion kE orot o so o dAmpie, Uedee seclion 17
Iosiaa “ean. Crede, “Wecmrer, being Fadally Baugd o firs
IERN IRicrAtion oo ady subgock 1o any public servant, as
such., [urnishes, as True, sneormstion on the sabgocl wloel:
he knnws or Rss ceasen e beliey: tn he falge. shall he
putisied. .. ™ A witness axamined by w police officer andec
PRORTT 6] al e Criming, Pracedure Coda s “lezaliy
bound” o arswss yuesioes pdl to him w il weleecror 1o
e oges rulor ]“‘l.-ﬂ"-'rr‘_FF‘h'!l‘_'l =2 the Coce continasd [ be
wardad 35 L owas 2 LE8E, meouaong the petsan te apwess
auch uexlisng "culy”, the witnesz wowd oecome liable to
i prosecilionh Under secrion 197, if if was shown that ihe
informmuting furnished by lhe witmess was [nlse to kRis
kroaleder et thal he had regzor to bellevs it tn ha fal:s
It is dificult enourh wr get wiloesses Lo spexn 0 [acls
relevard L The i gation af an offence; if ke thrat ot
FrrzErutce were o b3 Beld ovas the.r aeecs it izl dowr
Witnzers 2N erbeer Troen givong fovmation and =emions’y
impeds the inve:ligetizn. It miehl alse be, thet asxoxith-
atandis Iz thal the wemion of o withegs |5 troe Lhe  (kal
resn L of the prosecution might be the dJs-;hmgv: ar acguittal
uf 1he accused; in such an event, 1the withe:s"s version might
will e beld i be uarmoe amd the wothess o izal oo
Liable ta a4 proseeutico. I is presemshly for *nage and like
regacra that e word Imeyt waz aropped froes e pre-
vizhan W are Llezrofacs of the view touk il = nat desitabe
to toscnte che lsnparze uzed in the Code of 1382,

45, NKxcept fvr the fow amendments intredoced oo BRG]
the Code in ikiz regaed is maindy in the same fomm as o
1883, The Cpdz coatimies to provide that the staternent,
made to 2 police oFiceT, if reducad ta wribdog shall not be
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migned by ibe witnezs meking it Woe presume that it wans
an provided because of (e prevalence of illiteracy amohg
ithe people and the ineompetence o wantg of integrily in
the police in the saclier days, Tt wouwld rertainly be unsalo
to ask w pereon ®ther to sign o to make 4 thumb impree-
siun ackrowladping the vorreelness of p statement which he
could nol read fos himesbf. It seems to have booen assimned
that. the palice were ugreliable.  Slatements made o them
wiore nol admissiole it ovidenca, Even i & sfalement por-
porting zp have bheen recorded by o police officer wad
mrad awver o thee witness, there wee no gllarantee that in
the reacing mver of the slabunent, a dishoneat polive oilices
would =and ta him the statement s recorded ia fact, AL
thesr TRagmms portans, juatitied  the  coaclment of  the
PYoysion.

Codee the arrended Code, the sotemens of & wiloees can
b uged te contradiel himn net ooly by the scensed buat hy
the prosecutwn as well 10 the witpess has spoken to 2
partivular sel of eircumstanec: relaling to the care whun
he was caamined by o police officer and laicr dnving che
exarrination in the cours by gives a different wersion, il iE
gpen o The prosecalion 1o make use of his varller statement
wndar spelion 145 nf the Evidence fet. - The wiloess cam
geeosdingly  be crosgeecamined; and of it is _Intendad to
pamtradicl kbire v the wriling, biz attention must be oclled
tn Lhuge parte al iv which are to be used Lot the parpose of
pomtradicliog  him. Such & precedure comnot  wossibly
advancs the case of Lhe nrasecatiovn, AL Lhe mest the prose-
oulivn may e able Lo convinge the court thal lhe wi-
nese ‘s o liar. The waditnes: asually nmtests that his eatlier
gtatement was nol preperly recorded by Lhe welice, Lhal 5t
was hel read ver 1o hon (hn peavirion requiring il Lo be
read ooer ewistad and shat he was not awrare of what the
polics nfficer recurded,  The agistrate bas m Lhese chroam-
stunecs Lo eorsider penerably, having eegand to the surround-
ing gircumsteness. whesher what the witness had stalod
hefore tlee police coald be true, Bul his carlier siaternen:
conno: be trcated as evidence in the ecase mercly boesause
he han besr effectively conleadicted, Tf there 3z aller
gvidenee which gees to support the witnoss's carlivr veision,
the magistrate may, eelying on such ather evidence, comvict
Lhe arcused gned diseand tﬁe pvidente of the witoesz wha
o hus been elfcouively contradieted. I there is o auch other
evidence the witness's later statement 1o court wonld plone
bee evidener, which can be acted uoon. Nolwithslanding the
use of section 143 of the Indim Evidence Act, the emlier
veysian cin newer hecome substentive ovidenco. We are
[or these reasung nid, sotictied that the amende? pravizsion
Tz of nzach use.

&, [owever, L needs congideration whether in the lizht
of prosent<ny conditions when the extent of lileraey 5ias
substantially increased, it should not be provided that the
statement of a witnes should be reduced to writing and

1x2 M. of Law—d4d,
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slgned oy him, propided Lhe witness 15 capable of repdlng
what ba3 Boon 2o recorded. Ps:fﬂhﬂlﬂgi:aﬁ;, persons: whi
have witnessed the commission of an ¢ffence ace penerslly
#agel oo 5tate Lhe lrue voreion, it they arc quectioned snon
After ibw commission of the offence sod before theit memory
ol the events hag [aded awey or other eunsiderations o
influenves huve worked on thee.  T[ the witneas is literate—
in the sense chai he can read Lor himsed—'here sheuld e
ot objection 10 gel Lhe witnesa to align and dule the =iate-
menl and slso certify that he has read it and that 1 i in
aveerd with what he stuled.  S3uech 8 provizion nay act as =
valwale cheek upon the tendency wf Lhe witnesses ellher
Lo waver or tn b2 Wi over by the other gide. A preafer
relfarce will be placed] upon stateinenls =0 signed  and
verilied, if it is Bater found nevessary o concradict the wit-
nesn i the menner provided in seelivn 145 of the Fvidenec
A,

From the point of view ol satistactory iowesligaicon,
such a provisinn may be of groat uae. The Iﬂ:munmgé of
aequittals in evirninel cusea has veached & high Fgure: and
thiz s ool slwsys dae oo the police being unable 1o place
sdequate evidence belove the courts, Whal often hapnens
iz, tha! \hre witneeaez when they appear to give evidence
i courts display o tendeney to reduce the effcctiveness of
their eyvldener by depneing to 8 vension different feeon Lhat
tiven by theen in lheir stetements {o 1he poliee. The
Inapector-General of Poliee, Bihar, told us that at least fifty
por eent of the pnlice vases failed becsuze Lhe witnesses
Lurmed eotmnpletely hostile under the influence broughtl to
berr npon them by the acensed and hia suppartors.

11, theerelur, the law snakles the police to get the witness
lz sign and date the sialement, if the withess ean read for
Limeel} what hos been tecorded, it should po a greal way
towenmls combating the tendenvy of the withesses tnmning
hoslile.  We recatmimend sn smendiment to seciion 162
raking such 4 provisinn, Wo are aware thar Lmited as it
iz nhly lo literate prsons, such an awendment of the law
dears mot go far, bt il would certainly mark o -desirable
advenre Upon ‘he present position. :

1. The importenre of the stetements of wicneazes has
twen greatly inceeased by the amended procedurc in aec
tionz ZN7A and 351A of tha Cude. Amang ithe dnoumenis
that are to be supplied 1o the acowsed under Jeetion 173
copies of the stalements of withewses recarded by the police
are perhape ther most inporlant. O the basis of these slafe
menld fhe magistmale will procecd to Frame rharge
and il ix og that basis that the accosed will hav: to formi.-

late hiz Aefeneo. While makineg =oitphle amendments o

the echer provisioms of the Cnde in the light of the jnlro-
durction of seotionz 2074 and 2514, seetion 181 ez not bean
twiched We have therefore to oons’der whelher eertion 161
reqiloes amendrinent. -
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LInder thia provision, any police afhicer making in inveski-
gativn may examine orelly eny peraon supposed tc be
arguainted with che fectz and cirewmstances of the casa
Such persem shall b bound 1o answer wll questicos relaliog
Lo such case put to him by such officer exrcepting thhee
which mighnt expase o 10 o critoinal charge o Iocleiture.
weolion 141¢3) runs as follows:

"The police ollicer may reduce nbo writing any
Slalement made to bita In the course of an egrmination
under this gection, amd il b does s, he shatl malke -2
sepatule moeord of the staterment, of each such verzon
whose statement b oecurds™,

The seclivn dnes not comyael she pelice officer @ record chye
staleent of the wilnesses examnined by him. [l iz opfioeai
at by parl 1o o sn. In what manner the statements should
b recorded s alsy not specified in lhe scelicn,  Hoe mar
record mecedy the aubstanes ol whal 1he witness statez or
he may make oniy hites thereof. Dul i he does rocord the
slatements of wilnesses, the law tequires that o scpacaly
il of the statement of vach witnesg shali be made.
E’hat wr wish particularly to reler 1o iz thab onreestrlozed
dizeretion has heun Wiven to the inveetigating offivcr to
pedfuce ar not to roddées Lo writing any statemend made 1o
him in lhe oourse of hiz invesdpation. The purpose of
septjan |74 reovirineg eopics of the statemment of witnecses io
e supplied Lo the acensed woanld be whally defeated, i the
lice offlcer eithor docs oot redord the statements or doea
L in such a perfunctory manner thaet the wseluolocss of the
record is lowt. IL has 1o De remembered, that spart from
irnighing the foundetion for the chatge, such sialerments
of Lhe wilhoeses are available to the accusad as weil as the
procecution with the leave of the Cooet wndar seclinn 162 Tor
the puronse of contradicting the witnesses, I zeems 1o
ws, Eherclure. that in the cage of persans whean tha proze
cution proposes to examine as its wiloesses, 1he law should
nsist il the  insrestigating afficer should  vecnrd  the
atatements of the witnoeses  ax Eer as seible  in
their own words and thet oo diectetion should be left to
him 1o record o net tn reonte] such A statenent, The
aveused pereon should be calivled Lo reecive a cops of Lhoe
staternents of witnessen whn are to be called to give evidenes
apainat bimm. Unlesa it &8 made the duty of the police cificer
o reward 1he sroternent and & copy of the statement s
required 1o be Lurnished w ke seoweed, the parooze under-
Twving the recent amendments of the Code sronfld iend s
oo deleated.

4. We have been informed that considerable difficuley ia
bring expetienced by the police offigers v ubluming the
prosence of respeclanle roesidenls of 1he loeelity at searches
made under Chapter VIT nf the Cade Sectiom 105 requires
thet the elficer aboul Lbo meke s aeareh shell £all upon  two
oI more reapectable inhalilasdgewf the locality Lo altend
and witnees  the scoped=He. el ¢ im0e an arder in
writing to them t E5} Dme‘iﬂ_;vﬂhwt reasohiable
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cause reluses or neglects b0 aviend and witpess & search
when colled upop tu du 50 by an order in wriking, s Hable
ty punshoent undear aeclion 1ET of the Tndian Penal Cade.
The yo'ime officers herve 3ated that respestsble persons de
totb desire {n ged Imvolved in eeerches of 1his kind znd make
aLLemEm to evads acing vegilived to set ag witnesses, What
probably preventz respeciable pemons Mromn serving &5 wit-
nesses j Lhe [act, that anbaequently Lhey miay have 1o appear
a number of time: ab e poelics sfation oF in cour S gie
evidener, T %5 prohable that il such witnedse: ave ool
reguited to attend codrl [eguently  and sre treab=d  with
arcper eoarlesy LThey miziat be availaale in s lorger numbes.
The J:Mrulty appesrs Lo have agsumed grave proporlions,
as we were Loll Thot on feveral nocasions the police officers
had Cailed ta obiaic the attendsoce of any persons of Vel
lorslity™ and that proseoutions had failed for this reazon. B
is oharooits that it might sometimes e LMlcult o get ac
witresees Lo Lewe s=arch, nhabitanta of toe losslioy by ~eason
of their intetest fn the goeased or o het egueea, T3, for wanl
al sueh versung in the focelity, other respoclable  perone
et af the lorality ate called Lo be witneszes @ the search,
the scarch slald not be witiated; but neverlbeless it shondd
be for the proseculivh 1o show that na such pereons woerd
availyble in thao locslity. We would thecefure sopgest chat
the law sheuld 297 nsict upon the presence  of persons of
the pardealar locality and 8 showld be saMcieny if manect-
sUle pesohy, whererer they mighl be found, atended and
witnresed Lhe search, We suggest  that section 103 of the
Code should be amended accordingiy.

40, The nravisiona of the Code of Crmingl Prowedure lay
specid. cmanzels e the need fov he eZpedilivts cotaletinn
of worertigetinne. Sectinn 173 providez that “Every inwvesti-
gabivn Lpder this Chapivr shull b complewed  without
unnecesanty delaw’. 1o the inwvesticetion of an offence &
Pealicy allicer generally arresty a norson. Section 6] of the
Cede laza down thst “Me polooe officer shall defsin o
custody a person arresced without wammant for & longec
ported then * = F * % o reagananle ond soeh veriac shali
Tot® = * = Feweeed twenlv-iour hours exelusive of toe time
nedeasaly for the journey  Ffrom vhe olace of arresi Lo the
Magzisirate's Court”. Article 22 of toe Constiturion makes &
sircdlar provisivn, Under these vlsions, Do petson cuan be
dotained in rustody beyvnnd the specified pericd  without
thee actloitly of a wagietrate, Bueclion 167 of Lthe Criminal
Prozedure Code ensales the mamistreta ty Sivect suach
detertiony ar ensiody.

&0, The opening words nf adcting 167 eontemplnie  Lhat
an inyeactEation e an o gfence aller the arrest of the
accused should normelly he capable of completion  within
twrenlyfoar houss, Failling thel, i is looumbent upon the
mvestigating oificer, in cases where there are gronnds  for
believing that the necpsation i well-founded,  to forward
the aecwsed persun to the nearest megistrate, whether sach
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magisirele kas or bas nul the jurisdiction to try che casc.
At the game Zime, he has o forward to that magistrote a
ey al e endrige o the  Jdiaty relaliog Lo he cave. The
morent the aseused] perann iz prediuced  before e magis-
teate, b passes iolo judicial casftody. Theregfter, it iy for
the magistrate to decide whether the acoused persun skould
‘be retained in judicial cusody or whetper for furthering
the  progress of investipation he shauld be placed in Lhe
-eustody of the police, The mupilale s expected to decide
the gquestion  judivially on a conaideration of the facls and
Alivr conaidesing  whethe: the gireamslanecs  of the ceso
require that oo accdsed shiould be placed in pnlige cistady.
The mporienve which the oo attaches s she Boerty of the
individual nects ou cmphesiz. [big i veoagniticoe of this
nrinciple  Lhat a magistrate, quzhorising deleotion in the
cugtody of the podine s requsred by the aection <o recred  hiy
regsons fr doing so. 1£ the order i2 passed by o megistrale
otfer thun tha diztrie, magisizate or sob-divisionsl magis-
lrale, he iz furiher dirceted to fareard a oopv of his ecder
with his ressonz to kig immedate sooeror,

8. Tinder section 167, whalever the nature of the vuslody
of the yerused nersan, the cagistrate is pot corpecent "o
autharies the detention of lhe aeeused fur o berm exeeeding
Aftern dawvs in all. The law themelore clearly contemplates
thatl inn chree pareralicy of ceases, there should be no occasion
fur an invesligation o he proteected beyond o pericd of
bftern davs.

3% What sheuld happen al the cod of the fftecy days of
renwane] leder section 167 has been the subject o sune oon-
troversy. 1f at the end of that period no police repart az
repilired under gection 173 e filed, the questinn  aclses
whoelher oL ogs competent {or Lhe magisttale W continue  to
detain the accuzed person in cuetody. The latter parl of
soetion 1672} which contemplates an analugous  position
statez that i the magisirete “he= not jurisdiction lo Loy
the case nr comwis it tor trial, and considers Tursher deton-
tion wonecessary, he way atder the aecused to be forwearnd-
-ad bo a Mapislrate bhavinp such jurisdiction” Thder {hal
aubeagction, 1I the rnagistrate having jurisdiction to try the
care or comnmeit it foy trial comes to the gomelusion that the
Tacts revealed by the police diary do pob warraot the further
detentiom of the aceuzed peraon, he gav grder the release of
Lhe aeeused forthwilhe B on the wther hand he thinks that
there iz sulflcient reason [or believitg thal Lhe accusation
ar information is well-founded aad that [urthor detention of
lhe aeeused prergon i3 neecssary for the complation of fnyest]
gatian deta the cose by e police, (he guestion  arizes
whelher he can exceed the time limit of fiftech days sof to
the detention of the secused perseh under the zection,
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33 1L has come w0 olbr oolice that even o such cases.
there haz erizen a practice ander which magistrates vemmatd
the accused te custody  and wuthocse his further detention
purporting to exercise powers under section 344 of the
Critninal Prossdure Cude, Il i a metter of doubt whether
seglivn 3d4E has any applicetion at all at the stape of investi-
gation. It iz pozgible to tale the wiew 1hal the scelion
applics only to inguiries end triels. I mey be seid that &
magistrate having jurisdiction 1o Loy 1the ease or commit il
ftor trial, scruires jurisdictiom only op the presantation of a
palice report L0 hun, Seelivn 173 provides that =s soon ae
the inveatigaticn i3 comopleted, “the officer in charge of the
police stalieh shall forward 1o o Magisloate copowered 1o
Leke cupnizance of the offence oo s pollec-repori, a reporl in
the fnrm preacribed. ..., 7, Tt would appear thatl the polios
repntt can Be zulanitted ondy afiet Lhe complelion of  the
investization. We understand thet in acme States a pragtice
prevrails of filing, what are called “preliminany”  cherge
sheata after the expity of the fifteen days contemplated by
gealion 16Y(21 and the magisirale is then asked to grant a
further remard under secticn 344 The final repot under
seotlon 173 ls Gled Jatet] somelimes monlhs  after  the
apprehension of the accused, In such cases, it iz a matter
of doubt whether o magistrate can be =aid to have teken
copnizance of an offence because police report in the form
prescribed has nat heen placed before him by the officer
in charge of the police siatlon. The maogisivale may no
doubt huwe jurisdiction to try the caase; that hes relation
anly to the natnre of the offence and the rcquirements
econtained in Schedule IT to the Code. But taking cofniz-
ance of an pfvnce [ aumething  different  foom merely
having juriadiction to tvy &2 case, Broadly  stated, a
magistrale Lakes cogonizanee of the offcnee uwpon a roport
in writing of euch tfactz made by any police officer
[aection LBOCT} (B)]. Hawving faken copmdzancee, the mapis-
{rale beeomes compretent to commence the inquiry or the
trial, as the coze may be and o take stops {oc the som-
moning of witnesses and their examination, Saction 344
necurs in Chaper XXIV  which  deals  with  “Gonersl
provisions &= to Inguities and Triala”. Subesection (1A)
of =ection 34t stetes—

“If from the absence of a witnees, or any ather
repapnatle cauae, it heeomes necessary of advisable
to paztponc the commencement of, or adjourm  eny
itguicy ot triel, the Court may,...... from timme {o
time, postponie or adjourn the same . ..., and may
by a warrsent remund the sccused if in costnds:

Provided lhat no Magistrate shall vemand  an
aredsed perenn to cwslody wodee this seclion fur # leom
exceading [[Leen days at a time"

The language of 1the 3ection would seem elearly to show
thal the power of Temend eonderred by il can b eXercized
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only  after Lhe megizraze has teken mgaizabce of the
offence amdd il it becotws nocesaary thereafter to ol pTe
the corimenesncent ol the inoiry or trial for roasoms o
be sualed. It seems to us ta be difcell Lo Snvoks 1he mosrar
Riven under tJI't'H.prI:ﬁ.?iEan n cages where  police repors 10
the-preseribed  form has not been fled hefore Lhe magiz-
lrate, A preliminoyy ehavge sheet elearly will nol be &
polive repar, in *he preseribed form,

Apparently, however, he explanation to this seclion
Sees tor be relied upon by some  magistrates ji justifying
4 remand cven in cases which shoufd legiimately eoome
within the svepe of seclion 187, The vxplanation reads: --

I sifficient evidenee has besn obtained v raisc a
sispicion Lhat the aceused might heve cominitied &n
offenice. end il uppears likely that further evidence Ny
be chbteined by a remand, it iz A reasonable enuse for &
temand™.

Whateyer Jhe L2 meaning ol the explagation, it obviously
eannot be read inte sacticn 187 and made applicshle ot a
stoge prict to the filing ol the aoliee toport.

&, There ws 2 confict of opinion” on Lhe queation whether EFH'I'H:I':I:
on the expiration of the Bfteen daya epecified in section 167 i
without & police report being filed, the magistrate is bound
{0 release Lhe wrrested %emun or whether  the period  of
remand can be extended by the raagistrale under his powers
under weclich Md Criminal Praceduoe Code.

I8, It seerns tn us that consideving the scheme of these Amendoent
provrisionz, there is no warrant. for the comgnued detentipa sVigned.
of 4 prrson beyand n peried of fifteen  days under seclinn
167, W would seelion 344 he applicable, 11 o palice repozt
iy the preseribed faren hias boen Hled and the cnuet hax
taken copnizance of the case. The solution of the difficulty
ligz in \hr Leaiwlaturs providing specifically for the cootin-
gerey of a remand aller the expley of fifteen days oy an
appropiale provisien which, whila meeting the necds of a
Ul and proper invesligation in cases of sereur crime, will
elill zafeguard the liberty of the prrsoe o the individoeal

Mo dmibr zorivu: offences reylire 3 much lonmer e
for invesligalion; Tt ne vie van contemplate an accueed
perion being  kept in custoedy  for monthy  awaiting  the
completicn of the investigation and the Aling of the  police
refeorl. We would nol have deatt with Lhiz matter at smoh
lenth bt for the fact hroughl to cor nolice that jn some
of the porlhemn Gtates, aceused pevsons were being  Jeep:
under rtemars] for long parinds extending owver  sewveral
munths  without anv pelice report being filad in the courts,
If zection 344 s .o be utilized fr such cases. il would meusn
tn effect. giving an unrestricted Heenec to the pulice and

1Rl -I;:I:mram ae Brue, AL R, 1gcs, Allabubad g8z,
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w dseretion of Lhe magislrate could seldom be offeetives
[y ewercisad

In view nt the conflict of judicisl opinion on the gues-
Livo, il is degitakle  Lhal the law shoall e clurified by
providing  in sevtivon 167, thel £ mmvesligabon s bt
rampleted within 15 days and the police  sre thereforo
woable Lo [le the eeped under seetion 173, the Mogsivate
Ay in suitahle reses remand the aecnsed to custody  for
a Lerm ool exeevding [lleco days al s L. The Low msst,
howevar, 0¥ a eaximum tieme-limiz  opewond which ac
acedeed  pemsen vuncel be delaned wotheol g police qeprort
being filed before » magisttate crmpetent tn zale cogniz-
uner of Lhe offenese,

fif. In thia conmnestion we mey point our chat io tho
Upiled Kmpgdam vwen o person aocusesd nf a geriods offetice
lilee Arcason oc felony cannel be kepl in prisen ibdefindely
awaiting hiz trial. The trial kas to comnamence  within &

specilled perlod.

Tt o prracn i charged with treason or felomy  “he can
insizt upon being Leied al the firslegessiens afber his cum-
imitial, ar it he i Aot then tried, upon heing hailed, unless
the wiltwsses fur the Crown eantol appear. If he is bot tried
al, The o] wesmions after his comraitinent, be gan insiat
upun hix celease withodl bail's The prisoncr cao apply
for a wrlt of kabeas cotpus which would eosure his  heing
proudh 19 oa speedy temd, Too this cohneelion we  weoltld
alwo invite attenticn to the provisione nf Section 29T{3)A of
the Criminal Procedione Cede T2 provides 1hal o casam
Leinble by o magisloule, if be Lrial of persons secused of o
non-bailahle nffeuce iz not eoncluded within g period  of
Aiwly ddaxs fown Lhe dole ist Gxed [or wekiog  evidence,
such person shall be released on bail unless the mzgisrrate
for reazets b hee pecaded selames il '

Trie Code ilecll Lheds conlemplales Lhe release of & perscn
undargring  trial for an ptfence if he hag heen in oustody
for same Lime and whe frial bay ool been concluded.

It would b indeed anomgleus thal o person showld  be
potitled under the provisions of this zectinn ™ be enlarped
oft Dalf allet bis orial bag commenced and wed 1 sbiould b
permissible to keop him indefinitely in custody at the stage
of Investigation preceding his trial,

We would, therelore, recommend that the period during
which & persow can he remanded to custody at the stage of
4;‘we.f;l:ign'r,itun should  under i cimeumslanees exceed  Finty

ays.

BLILLY OF UOFLES T T1E, ACCUSED PERSSNS

a7, Whal we bave already said shows bowr impargant 1o
Lhe Becused is the supply of copiss of documenls referred to

L% "3 Tozme af che Shasmirian eq, ;:mpa Jgrl;: falh =33,
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34 section 173, Howewer, w2 have poticed a lendency to
meet Uhes vital pequirsment oF a mere lermality. We kowe
heen shown oopies of slatementa of witnesses sulgdiss] — Co
acoisad  prisuns which were whelly flceible. The varbon
cupivg suDplied e made in E rarelpg: mancer s 1hac even
e wrilew himsels weonld ect be sbis to maite o, what
ke e, Counsel hae wlp o that scen Cogies made i
impossibic  for avcused pereons lo heve 2oy idea of  the
cidenes  ageinsl vhem ane thal the advantege  whieh the
aregsed wab wdpposed ta derive from lhese  oopien Iind queginge
supplied to him. had becore clmsery nos majordy olennle
cases. Sheh didicaltws orobaaly abse cnly nocases whuete
Uhere ave a lacge number of atouzed persans and benmerows
copics ©f the stalemetts and other dvcnments bhave Su bse:
prepared. On the otker side, whils police cficers  admit
Lhat rhese copics afe nt ar well prenared as thuey rught he,
they  womphawn that lhe preparation of these comies e
Ut a very heay irdsn upon the police atetf.  General-
Ty, it is Lhe slasion wriler oo untne cther memsin attashed o
the prlice stalion whe oreparcs  these copie. Acditimat
stalt iz erapleyed  wheo the work becomes  partisularly
heavy. The polies officens suggested  that in lhe civewm-
statiees  The courl 1lselF might be compowstsd o prepare
aad supply wopiss -0 thz avedsed  persoas. Dadder sectiom
Iy and crder ectiza T1TAGE, a g k33 JeFC east
on the mugstraze “lo salisly kimselt that wbhe docnments
referred b in secton 175 have been Burnished to the avedsord
and if ne livds that tha socused heg not been Surnished witk
such deciiments or &y of them, he shall canse them to be
=n fapiished™  The Magisicadr his to Eatisfy hipeet in
el o This matler ol the comeenceineel ol Coe trial
or inguiry. Tlnder this sectivn, Lhetetore, the magislrale s
under no diiy and his presumably e power tn ascertaic
in advapce of the dele of Lk ieguiry ov triel whethor  the
cnpies huave bevn fumished @s regquized, The magistrals
shombd, in our wview, satiafy  himeell ibat the copies
supplied are of such & cherecter that Lhe acmsed = 2ble 1o
wwead 1thery and %oow their contents, Tf. tkerefory, oo the
date of tlie tnguiry ue wral, the magisirate finds cither that
copics have not been supplicd or that copies supplied  are
illegitsle, e shonld dirset the police Lo 2upplsr the renoired
ar propet  mopics ang adjaro ke ingairy ot trial We have
ret Emen told ehether sciouaaTwrts on Taiz uand heve
becomo  necessary in 2 lavge nmnher of cases. We are of
the g thut aince the lsw has cesl a oty upor ohe MagE yrou e
iule Lo see thag the aoemzed hes aece guaplicd  wilh she o gupple
relovant copies, i1 would b desivable 1o entiust the megis copie.
teate with the duty of supptying the vopics to the aseused
perzon. Immeaialcly afior the flling of the pnlice report.
the mygistvete man Rfter considering  the wolume of Lhis
paprrs Lo be copied, tiz (he Jdaty  of inguiry or idal. Ie
eould, thereafter see that the copies are prepared well e
advanoe of the dula of the ingaivy or the tral acg supplied
to the aorused. Additomal stefl will be nocessarsy:  whethet
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the duly is entrusted to Lhe police establishmen, o o the
rapistrate. The mivantage of entrusling this duty to the
magiszrale will be to ensure despatch and a proper controt
twer the copying  establishment, I the police  agtahblish-
ment ig eplrusled with thig 1ask, the police offleers' investi-
gaivry &nd other [unclipns may suffer by Lhe eddition ot
these adrrenislrative dutiss, We therstare recomonend thet
the Code he amerded and the duty of preparing  and
suppl¥ing copica to the aoctEed persoos bBe [aid ot Lhe
maglsirale, the magistale being  siven additional statf  for

Llhe purphse,

Ai. The aeeused prrsem is also entitled o be supplisd
with copies of "all ofhet dovumente or relevanl cxiracts
therenf, om which Lhe prosecutinn proposes o raly™. Tn
aofne cases, the evidemes Jargely consists of acoounn books
4ngd encries. i3 Cusy  to see that in such cases, 8 large
oumvber ol cokries, prohably  covering  whole pages of
doeount books, might b relied upon by the proscoution. I
lhe law iz to be strictly followed copies nf numersus pages
af accounl books will have to e supplied to the aecused,
Woe were told that soch a difficulty hed o be taced in
West Bengal in gnmype cases. These bulky doruments would
be lying in conrt and could be made available for the peruzal
nf and exuinihelion by the secuzed and his counszel.” There
svems therriore to b Lillle purpos: i vequiring copies of
these to be made and fumizhed to the accused at the oo
al a great deal of lybour and cxpense. Section 172 should
theretnre, Do amended suitably by visling o discretion  n
the ourl 1hatl in the saee of documents considered  wolu-
mitous, the supply of cupiez might be dispensed with, the
originals thamselves being made available 1o 1the scensed
ar hiz Colneel fur peruza?, examitation snd teking  noles
in 1he court koues,

.'|:||_Il' rreHnmendations I'E'%;:r_li_ug investigation bji' e
police may be summarized as Lollosa—

(1% The Stare Gowerfiment should undertake a
careful eximinative aof the adenuany of the strength of
the poliee in relation 2o the prevalehee of erime.

2y The police, particularly  the members of the
inyesligation force, shondd be Lrained in madern melhods
of inwvestigation aud the applicatinn of seience to erimi-
nal myvesiigalion.

(3} Refresher colrses shoulid e arepged [or senior
offigers,

[4) The oolice should be provided with the neces-
sary mundearn ejeipment.

(5] S[erinus nffences should invariabby be invpsti-
deted Ly senior police officers.

{A) As far ua practicable, the invesligation of a
case should be the responsibility of one officer
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(7] Wherower possible, there should be sepurabs
vestigating officere whe do not have other dutics
than investigation of criroc,

(8} Superior palice officers ghrmld excrcizc greaier
contral apd supetvision ower the investipatlon carried
out by their subordingles.

(9} The Ume hazs oot yet eome for muking con-
feszione to police officers  generally  admissible in
evidence.

{10] Howrewver, a beginning may be made by por-
milling conlessions mede o superior police ufficers in
the Prezidency towns: and other places ol like
importance admissible ln evldones in cases which huve
been investiceted by such officers themselvea

{11 It such cases there should be no scope far Lhe
aﬁplicatiun of scction 27 of the Evidence Ant which
should be suitably amended,

(12) Before comfessions to supericr pobice offlcers
are meade admissible o respect of any lwesl ares, the
judiciary in that srea should he separated from 1he
executive.

(13} The ruie of prudence requiring corraberation
ot tetractdy confession: :should he piven atatutory
Fewoprition.

(14} Wheno a police officer records a statement
under section LG] of the Criminal Procedure Code, the
rerzon making Lhe slalement, if he is able to rend it for
himsell shuuld be reguired to read what has been
reeorded and zigm and date it and cerlify that it iz a
correct record of hizs stafernent.

(15} The law should be amended 20 as 1o provide
that the inwvestigating ofcer shoueld record the stato-
ment of vvery person whom the prosecation proposcs
to examine &2 & witness and that E‘;jstatement rhoaild
ag Tar as possible be in Lhe witness's own words,

(L6} Section 103 of the Criminal Procedure Code
mey he amended 30 2% to  permil the offlcers con-
ducting o search to call sz witnesses ¢ven perscms nnt
residing 'in the localits.

(17} Section 16T of the Ciriminel Proceduros Codeo
should be amended 1o enable a magistrals g remand
an acenged inlo clslody for s pering exescding fifteen
days if  imveatigation i3 not  completed within thaet
period.  The law should, howewer, also fix a maximum
period beyond which sueh & remand cannog he granted
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(1C) The duty ol supplying copies of statements of
witneasas. dosurments and the like to the aceused should
Se placed upon the court and net upen the police.

(1% The rourt should bo provided with addiusnal
atafl [or 1his purpose,

(20} In csses where the decumenta to be supplied
to &he accused are woeluminous, the couct migit b
empoweltd to dispense with sueh supply and instead
allow the sccused and his couneel to inapeet Ehem in
wénured.



I—~FROZLCUTING AGENRCY—DIRECTOR OF TFUBLIC
PROSEC S TIONS

1. A Puble Progeculor is appointed by the State Gavern- The ke of
mend undear Seclicn 33 of the Criminegl Progedure Code, Public
Fenmeraily, or in any case, or for any spevilied eluss of cases Trpsairor.
in aby lewal arca. Hig duties principally consizt in con- ADpathl-
ducting preaecutioms on behslf of the Goternmenl and in peoc of
appearing  un  benalf of the Stale in proceedingz like Puhlic
ecriminal  anpeals, wvisions eond  other teatiers o ke OO
sewsicnd ourls and the lligh Courds, IIe is competent 10 bz guiie.
appuar andd plead belore sny cocrt in any casc thsat  is and poees
entragied Lo him. Lle is encpwmrered by Jaw wizh the cons
aoml uf the couwvE to withdeiw Z2om the proasoution of any
perach.  Though il i po par. of hie slatulorr duziea, he
haz alun someturoa to adsice the Dalice and other Govere-
munal departinents wWith regared to prosecution of wlendora,

i ealie] upor 1o do sa.

Z. The infemrily ol & prrson chnsen 1o be In cherpe of 8 Tr oe of
prosecution dovs net need to be emphasised The purpase the poblle
ol o vriminal trial being tn deternine the guilt ar inonoeaey DocoLsr.,
of the accuzed person, the duty of a Public Prosecutor is
not Lo répresent any pattienlar party, but the Brate. The
proscrution of amoid persons pas to he condasied with
the utmos: frirfiess  In undertaking the proscostion, fia
Stats s wot setnated by sny moveece of tevenge ol ks
only tn pretect the commuonily. There should oot thepre-
fore be “an unsceraly eagerness for, or grasping ol 2 com-
Cwiviion™! A Pablic Proseeatar should be  personally
indifferent 1o \he result of the cagse,  Hia duty should eon-
gigt ool in placing all the gvailable evidones jrrespeetive
of the 1act whether i govs sosinst the aceased ar helps Tin,
before the wwt, io order to 2id the court in diseovering the
ruch, I wowmld thus he sen, thet in the mochinery or
Juctioe, 4 pubiiz peogeeatas hes o play o vary rosponzible
zala: tke Duperiizlily of bis condaot 1s as wital oz the
‘mpattialivy of <he ommr, itzelf,

£ There was a time when Lhe Public Progeculor was -, —

inrlined to regerd himselE as the ripht-hand man of the rrdtnats o
Buperintendent ol the Police. Oecasionally eompiainls are tbe Palice.
st heard Lhet some Public Proseeutors function s thoegh

they are m part of the police machinery, Dug we belicve

thab this icndency hes orer largely dissppeared. FeirTy

arnint memberz of the Bar are now eppointed Tublic Prose.

subvrs wnd it i nnlikely, that they wonld sacrifoe <3oir
independence and self-reapeet and corduct themzclves s
aponlinate of the Distrizt Scperintencent of Police.

_VAnsnr Waudee Chandikor w, L King 'F:I'npgl.'ﬂ[' ALF. 1-9:1_
Wagren 343 o page z3-.
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4, In the investigaliwn of important criminal cages, the
sxsigtanee of the Public Prosecutor i freguently soupht by
the investipating pgemey itsclf, he mejority of cases
which sre of 3 simple nature are handled by the police
without much dificulty, MNow and again, howcewer, therr
arize Yoty impoctant snd complicated cases, which regquire
legal assietance even during  the stage of investigation
Whether any partignlay lnk ln the chain of cvidence i3
mizsing, whoether any connected aspeer of  the matter
reguiros te be investigated in owder to il up a possible
lackna in the presceution ¢ase, whether aanction far the
prosecut.onn 5 necessary end such othed matreTs cawse
difficulty to the inveatigti:ng afMeérs daring the nvestips-
tivn end before they file & police Teport. When szuch
disienlties  arise, the TPublic Prosecutor 12 genecally
apptoached [or adviec end wesslstance by police officials.
The Public Prosecutar has howewer nig power to interfers
1 the 1ovestigation, nor can he call for the police papers
and scrutinizse fhem or otherwise examine the available
evidence before g report is actually filed in court. This
is somewhat anomalous. Though he is reeponsible for the
cotghiing of the prosecution in gourt, he has oo vpportunity
o controlling oy ghaplng the materlals oo which the cease
is to be founded snd put before the court.

o Feloty we progeed 10 saggest measarea for the
improevement of the.Proseculing Agency, we may outline
the aalient femtures of this organization [p zome of the
Stazes, Theve & 0o unelocooly in the prosseating
crganisation in Indis. Gonoerally apeeking, prosecution in
magisterlal courds iz in the hands of ellher the police
cfficiels or persome tecruited from the Bar and styled
“Police Prosecutoes™ ar “Assistant Tuldic Deosecutors®,
Therse officers work under the diveclions of the Polica
deparlment. The Public Frozecator who ia entristed wwith
the prosecution of trisls in sessinns courls is under “the
genaral control of the Dasivict Magistruts,

In the States of Andhra Pradesh und Muadras, howeser,
the system of polive clicers fanctioning as Proseculors has
been complefely given up. Even n the Magistrates
Courts, proseeltions: are eoodueled by a class of offleers
kovwn sy Assistant Public Prosecutors who are Tecruiled
from the Ber snd are under the condenl of the Dietrict
Collecir. There evisls i Moadres & rooular cadre of whole-
time  Assistant Public Prosecutors. In Bumbay, these
officers, thongh they ate recraited from the Bar, are aoyied
“Tolive [roseeaters. 1o the  Punjah, the Prosceoting
Apency iz a pert of the Polive Deparloicnt itself apd iz
Beaded by o Depoly Superinbendent of Police in charge
vl progecution work ino-all the Maglstrates' Cowrts, In
Uttar Fradesh, a Prosecuting  Inspector i3 genceslly
appainted eithet froom the Bar or from the Pollie lhepart-
ment, I he has worked for thres yFeatr 5 an investigat]
officer and hae either a degree In Law o holds & certifleats
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of having passed LLE. (Proviunzl examination of  the
Allahabad Lniveraity in the suhject of the Indian Penel
Codde, ithe Crincing] Prosedere Code snd the Evidance Act.
In nmther States, pelice ofioers iccluding Jesd Canstables,
whi need not pozsess any legal gqualification ate sutheeised
to comdnct prosecitions i the Mapistrates Courts.: They
ate eslled “Prosecuting Trspociors,” or CTProseeulins Sub-
Inspectors” arearding Lo their tunk in the Pelice Depart-
ment, In Bihar, lww pradoatez are recruited both fram
lhe Bar and the Paliee Eetablishmen:. [or appoinimens ss
Asziztant Tiglriz, Poosreulos snd shoy ere cnder the con-
tral o 1the Police Deparlnient.,

. ln most of the States, the Publie Proseouiors ave ool
whole time smplevers. In Bumbar and Medos, the Pablic
Proseentors sre not whole time QGovernment  scryants,
Thev are paid monthly relainers and dei’y faes for the
work detie. They ame alzo entitled (o ace provale work
alnjeet 1o certain Teslvictions. In some of the distriets of
the Punjaly, Public Prozecuters are whole-time Govern-
mient setventa.

7. 1In Yngland, thers In no  centralized proseculin
agepery. The Cnmmon Lawe theors is that prosceulion o
an ollender iz esszatisuly iha ecomeerm of fhe apprizwved
party. In conlmmst wilh this, in Seoland, t@e regal o
mztitute and carry oo crrminal procecdings is that of the
State. But even i Fnglaned, the great miority of preose-
cations are m dart instituted snd condiwted by the police.
Even whetre rfhe prosecution ie skarted by a private citizen,
it iz notmally eomduelad by the police in all cases of serinns
a¥euces. In 5 proeliminery coguiey, the prosocclion may
e vondeuelad Uy a palics officer, but serioua offenmes which
cannat be iried summarily are handed swer e g Counsol
engaped by the Poliee through o Soliciter. In the rare of
olfrnees of  excephional  gravity, the mesponsibilily of
initiating the prozecution lies with an officer known as the
“Diveeter of Mublie TProseeutions™ He W an offieial
appointad by tna Home Secrotery from zmonp barvizters
ar aclicitors nt ten years” stancding. He does et conduet
the prosceulions himsell, bal is gotecally repreacnted by
a Counsel in court. Ie hes hiz own legal.and adminiatra-
tive slaff o ggsist himn. The Divector’s main [uneliceos are
ae follows: -

L. S&am#non
Crurts.

Frosecuiiog
Mochinery

Enoyland.

Trirator aof
Fablle o
RSy Lo,

(1} He zivez adwvice —n police sotheifies, Govern- His o dudoa,

aenl. departiuenls, and olhsrs,

[2) Hye prasecates (a) all oftences punkzhable with
dealh (WY cazes referred e him by'Govornmen) Aspart-
menls, if he thinks thoere shoeuld B g procecution, snd
cares which anpenr ta hin W ke of importence aor
difflczliy or. whieh fov any cbher peason require hls
itbethvention.

.4 The Prosvcorion of (iFencis HE!:jI;II:]Dn_. IndS abd ;u;.dur the 'F'n:._g;-
cuticn af Qfences Aca. Clmed in suchlbald Phesding, Evidence & Fractice
In Criminal cases 1374 Fal Ly, pages 10200140
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(3F The Police oiwsl report 0 hin gertain offerwces
gpecibed in the Bepuiations, like oflences of murdet,
tnan-tlaughtier, rans, sexual offences, sedilion, public
migchief, bribery wod coeruplion of public servants.
fraudulent conversion bw a public official, aplieitur or
t1zies, snc others. The list of such offences i: a lobg
HTL

4 T respect of  \hese and  eRrtain other specified
ullenees, repora are sent (o the Direetor of Poblie Proge-
eatinns by the chiel ofbeer of Police from every pobice
district. This enable: Lim to keep 2 chieek on 1he fingl result
ol Lthe  fnvestigationg  into theae  offcnecs. [le ia alse
infamned of every cazc in which the prosecution for an
ofleper neticste] before examining jusiicoes or a courl of
sumeaary jurizdiction is wholly withdrawsn ar is not poo-
eender] with within a reasomable time. In such cases o
L Thvreeior i sgtighed  that  some  circumisteance, .0
impruper coodsl. has wcisen 0 connection with the pro-
mosed seithdrewal, he ean  inlervene awd carry oo Lthe
vroseewian uodor g slatutory powera. :

Howasey, the most impaortant duty of the Dhioeclor 35 o
Five mdvice, whether nn his own initialive or when asked,
Lo CGoveroraen deparlmenis, Chicl Oficers af the Pollee,
and oiher offlecrs, inoapy mattar veleting to & crime which
apprara Lo bim to be of aufficienl graviey.,  Ome of his im-
portant dutiee 43 tn adwvise 1lhe Investigoling apchey In
impertant and serions cases. Sueh advios iz partimdarly
gnught it mattera wherp technical eridence may be required
eg. of a medice-lrpsl kind, or where oucstions srize which
may Tegire oxsmination bar an experi gccountanl or Seme
sroentilie cxporl.

9, In the American Legal System, Prosseuinr: are
penerally pleeted by Lhe people for 5 Hwed form, and appear
Lo enjoy even greater powers thon their coumlor—parts in
Englond,  The American Prozecutor hos the power (o
inveslipsle into the aese hinwell,  Ewery Proseegtor has
a aenarate Mvestigalios s5aff attaclhed 1o his office, The
DHslriet Prosecoto- may dstegard the palice investigation
et he may supplersent it with his vwn. In cases of grave
ond heineus crimes, where iediehvent by Graod Jury s
ot pbMgaiury {lhal i= an in many 3lales), the Prosecutnr
has tle ewelisve puwer lo derdide, whelher to gend the
accased for trisl or nat. Preing en elected official, the
Distrie? Proseculor is independent of the police and other
execylive niucnces and eojuys complete discrelion in the
mateer nf 0 linlicn and cotdue: of persecotion He, 1here-
fore, vecupivs 8o imprrtant position in the machinery af
criminal jusifee.  Ile ewerplaes comsiderable inftistive in
the matter of investizalive, and his egnourrent Poweers of
mvestigation -which the pollee chable him to exercire a7
vifertive check on police inwestigation )

M - The American Lejgal Spacem, T T'D-n.i, ahsl faldwing |:|l:|.|::-.3.
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b Can we with advantage introduce tn India some
uselul espectz of the systems thet obtein in England and
in Uniled States?

1. We have pointed ol egrlier, thal in most of the fﬁgﬂfﬂdﬂfﬂ'
Btates, the proseculurs in the Magisterial courts are either t';_ugrm:
police officers, wha may or may bhot be legally guaalifled, af pay
members ol the Bar; bot ther all funelion as & part of the Todin
Fulive Department, Howewer experienced the g]mecns L
appritited police officere might he, want of legal ko ledge
er legal gualiflcations tnusl affoct adversely prosecutlong
cconeted by them.  fn accoumc of a leck of adeguade
knowiedge ol law, snd particwarly of case law and ‘he law
ol vvidetwe, such presecuing olficer: are oot capable of
prescnting their cises with ability end efectivensss, b
eompared wilh counsal appeating for Lhe acensed, who ase
all legalty gualilled snd brsined, their peeformanes is bound
ta be ihedeguste. The bunicn of proving a caze is pon
the prozsecation, and the prozecutinn cight 16 be represent-
ed by sdvocetes, ar able if nol abler then the lawyers for
the arctred.  In eoy case, theee com be litile dispute abont
1the peceral Erinciplu, now largely accepted, that the pre-
seeUtors ougnt 1o be legally qualified persona and should
‘be recruiled [romn Lhe Har

12 12 raust not a'so be {orgotten that o police fiors i Liosiaime

grocrally ane=sided |0 his appraach. Tt iz ne pefleclion of 2 Bolleg
unen him e suy ae. The Police Dhopariment is charged Teseotor,
Witk the duty of the maintenance of law and orvder and the
reaponcibility fur 1he prevention and detoolian of offencea
It is Aaturally snxious to secuoc convichons.  Not infres
quently. relevant wilheswes are kept bick by the proason-
Umir Intimidation of defeiice witneases is gl20 nol anusoal.
These are the results of an cxecss of zeal hy the police
officera nrul a want of a realizazion of their true funeton
But il 1he purity of jadicial sdminisiration iz to be fmain-
1ained, such conduct must be sternly  cheeked.  We haye
alse beeh told of palice offgers of the lower grade ln charge
af the proseeutiong defiberately weakening their coses oug
Al rorrupl paotives. IL iy ubvious that my the wery fack
ol their being members of the pelice foree and the nature
of che dut'es they heve to discharge in bringing 0 case  to
eourl, it is oot pnesible [or them tn exhibit that degree of
detechment which iz necessaty in a Prosequtor. I i to
oe temembered thal i belisf prevaile ymong police officers
that their promntinn in the department depends upen Lhe
Numaber of vonvictions they sre able to oblain as pre-
sentting officers.  Finally, the only confrol ar supervizion
of the work of these proseculing officers 12 that exersfsed
by the departmonia! officials.

13. The Public Dresccutne in Tndia s atmost  wholly weskoms
vecupifd wiib the condiel of pensecutions n the Sesslows of the gy
Courtz =nd in appearing for the State in criminel sppeals }‘“‘iif‘

‘or revizslons and Tike matters.  Apart from auch advisory

d8d WL of T.pwr—d8.
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fanelions as he may discherge when requested to do so by -
the Thistrict Magistrate op the Dosuwcict Saperintendent of-
Folice, he has no contrul oiver the casen belore 1they come -
tue the courl.  Ewen in 1w oxerelse of the power to with-.
draw from a presecition, he is controlled o a large exfent .
by the Disirict Magiairate or the Distelet Superintendent
aof Folirs,  On aceount of the practice that haz peeiralled:
taz e Jong time. the Publle Proseeulor hes come to ¥
a subordinute position. Even when lwe 13 dware of
defectr in the prosecution evidetce, he is oot in g position
to influence the future course of the prosecution  He is.
rarely consulted st the crocisl stages of investigation and
has oo npportunity of guiding the nvestigalihg sgency fo.
lhe matior of gathering Teievant evidence,

A large number of complainls hewver come 1o court for
the roasnh thak the pnlice afier investigation report thert.
t1 be not worth proceeding upon grodnds of insrf&cient evi-
dence or lepgal difficultles, It is true that in such cages, the -
camplainaat ecan himeelf direelly Ble a complainl.  Tha-
propriety of dropping the prosecutinn in such cases = &
matler thuet iz at present examined only by the depsrt-
mental Offefale,.  The Publlc Prosecutor is unabla to-
interfers in any ol thezs matters, being regarded more or-
lesa Az a subordinate afficlal under the conlrod of the Districl
Magizirale and the Diztrict Superintendent aof Police,

14, It has been suggesied, and we see prest usefulnees.

“in the suggeslion, that the prosecnting agsney should bo-

geparated from and made Independeot of ils sdministretiva-
counter-nart, that i3 the Palice Tepartroen;, snd thae it
should oot only e respoesible o the conduct of the pre
seeallon it bhe court but i showld &l2n have the liberts of
serutinigingg the evidences partweulacly ln serious aod im--

rtant cases belose lhe ecase iz actuslly #Hled in courk

uch a meazure wnuld sosure thal the evldenso in Support:
of & case is rarefully exemined bw a properly qualified:
aiharity befeie 4 case o8 (ostiloted sn 57 b0 Justify the
expenditure of wyblic tine ang toctiey on (L It would:
alsa ensure thal the invpstigation is conducted on proper
linea, that nll the evidenoe mnecded for the ostehlizhment.
nf the guill of the uccused hes been obtained,  The astual:
conduct of the progecutivn by such an indvpendant ngency
whl result ‘hoa fairer wied more Smpsrtial sapproack by the-
prostocular to Lhe cesma.

15 We therefore sugpest 1thel ss e first atep towards
impraovement, the prosecuting ageney should be completely:
separaled from the police depariment. o overy dislriet
& geparate prosecillon deparimenl muy be eonatituted and-
pacced in ckarpe o an officlal, who may e called a.
“Thirevtar ol Publie Prosecutions”.  The entite progecution
msoninery in the Nistriet should be utder his control. In
ardor te ehsure thal be is nat regarded a5 & pact of the-
pollee depsrtment, he should he sn ihdependent offietsl,.
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directly responsible to the Stale Government. The depart-
ments of the mackinery of the erimingl justics, naraely lhe
Invesligetion Jepariment and the prosecuting  departmsnt
rhoald thus be completely separated from each ather.

1, Tae prircips] fimatioms of the Thirector of Public His
Prozecutions shouit oe az fnliows: — fonerione.

{1} He shonu'ld be the Head of the entire prosecuting
machunery in the district ahd ecercise adrindstrstise
eontrol oaer all thr Prosecuotors in 1he sessioms courts
ang i 1he megiateria]l courly of the Jistrict

(23 Hz chould areenge for the proeecutlon of al
etpMisible eeses, through Assislant Public Prosecutors
and distritube 1the work among them.  He showld
himsclf eonduct importanl prosecutisms.

{#) lle shoul] receive copies of the Arst inferma-
tion Teports In all cognizable eaees and also caze Jigres
and ather meports which e st presanl zent e
magistrate's fourlts and  ere  seldorn looked inty by
thusn.

(f) DLvery police cidrpe-sheet before i is laid in
the court, should be serutinised in hig department so
thal, i case any dificalty or ldcuna exists in the ore-
secution cose, 14 snould ke possible lo remedy it by
furiher investigntion un the lines indicuted by Tifs
deparimetil.

t3) He rhould ardyise the Police Deparcimoend, or
other Governpret! Depactments st the ]{L*stric‘t Feuel,
on the Tegal aspecls of 5 coge, at any slage of eriminel
procestings. incluline ‘e stage of inpesfipation. His
adwice wall ke particolarly helpful in difenlt and
important cases, like cases  invelving  eharpes of
consplracy, fraad and forgecy. cases based on elreums-
tential evidence and evidence pathered from pecount
books, espacially uf ficms or carperstions,

i(d) In important and (HMeelt cases he may, with
the appreval of ke Fate Government, snpage edyvo-
eate® 8y Bperial Public Frosccuitovs W appesr in sesgions
courts or evenl in mag.steriad eourts on behalf of the
Stale,

(7Y Caees M which Lhe police deparioirul dercides
nipt An inilisle progecuticnsg shoull similzcky be sorptinde
ec b hiz detactoeent,

{3) Fe shanle eaamine all seses of acgoitials or
eafged where Lhere is a conviction only for @ minecr
offerica, the acrvserd hawving heen acguitted of moras
aeriouy offenees,  Thia will engbie 1im to find out the
vauses of apguitipl, and devise methods 1o ayvoid mis-
carriape of juslice.

(8] He ehowuld cnoowrage the proseaunors Lo conenlt
him in all cezes of diffileulty.
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1T, It iz necesdhry that the Director of Public Prosesy-
tioms shoubd be a full time Greermement servand and should
not be allowred the -ighl of privets practice.  The nature af
hig duties -5 such that if he were allowed the right to
practise privalely, his personel interest raas clesh with the
dus pocformanee of his dutieg,  Thero have hoeh occasional
cotaplaints, aboul the faidure of peart-lime public prozecotors
i perfortn tneir duties pronecly and ceficienily. Heiog in
a pasition to eonler [avours, they sre sble to obisin nd-
vantames tor themaelves In private practioe.  We therefore
rocarrnend in ihe interest of integrity and efficlencs, that
the praociee of appoinlibp  parl-fime prosecu*ore  be
abandrmnecd.

15 Tuods dillieadl 1o supevsl a defifnile pay scale for the
[¥ractor, for the conditions vary in ench State. But we
Lh:uk ot Lhe presenl publiv prosecutors can be drawn
Upun L Ll Lbe ollice of the Dvirector. Takinpg into sccounl
1he faet tl:al the daily fees paid to them are not conzider-
ahle, thers shiold e no difficnlty in arronglng the par-
meat of a tzir salarvw tao them, Tt abhoigld thererfors e
pussible to aitewcl eificient memberz of the har 1o these
posts.

8. Ty arder Lo enuble Lhe THeeclor of Public Proscou-
tionz to effieient.y perfartn his functicns, it iz necessary that
% should be greistod by competent legally gquelified aszisl=
antz. We auggest that a seperate cadre of prosecutors
imay be eslablished in every State ahd ohe oe Lwo Aasistant |
Public Prosecutnrs with the neceseary clerical ataff eounid
be appeitiled 1o assisl the Directur of Puhblic Prosccatiohs
In the dizcharge of hiz functions. It 18 passible that some
of 1the futiclions of 1ke Direwvlor of Public Proscoatlons Hke
the seruting nf pnlice reportr and the rendering of legal
advice to lhe police deparlment, could be deleraled o the
Azsiztant Puiblle Prosecutora at the eub-diviaionsl lesel,
eubject +o the overall superintendenca of the Diractor.
These are howeser matters of detail, which ¢an be worked
it by the State CGovernments, having regard to the lecal
conditions and the naluee and amount of criminel wark in
gach State. We belisve that these proposals, if accepted,
will go o lohg way towards strongthening the peoscoating
agency and keeping an ofective indireet check on the in-
vesigaling machinery.

0, In awlddivn to the Pablic Dresecutar ur the Additienal
Fubliz Fruseculor, who levks sfler the eriminal woelk o
Qeumians Ooures, Additinomal oor Assistant Sesaiong Courts,
prosucualing  offitess needoed for  prosecuting work in the
rmapisikates” courts arce  alsoe appointed from  among the
roemmbers of the Rar,  So far as we hove heen abde fo
aseortain, only in the Siated of Andhre Predosh, Bombay
and Madras, does there exist a separate ¢adre of officers
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knowty a8 the Aszistant Public Promeciibnts, The remuners-
tiun paid to the Fublic Prosceoiors whn ame often drewn
from, the higher Tevels of the Bar, is nul allogether adecuate,

In somae of the hewwy courta, e whole Hme of Lhe Publip
Prosceufure is taken up by Governmenl work and they have
o time e lake up private work, It is  therefore
neceszary  that thoy shouid be edequately reraneralod.
The: Araistant Pualic Progecutars in Madrps and Bombazw,
are full time officers. Their pey = belowr the level of 1t
uof a Distriet IMuns=if.  Ta ceder to beller lheir prospects,
In Antlira Prodesh apd Madras, they have been deefared
elipinle [or revrulsment sa members of the subecdinalo
judiziarr.  The rermuneralich paid to them is even mare
inodepeals than that peid tn the Publle TProscoutors. Ao
_dzaiatanz Pubilic Drosectlor ot proseeuting officer attending
lo eritminal work iw che coogrts of mole thah one or twa
mag.atrazes, 11 wil. be wppreciated, carvies & very hedwy
burdcn of worz,  One cannot expect elficieney from Lheso
officers if they are not paid solisfuctorily.  We therefare
gevommmend  tnat the canditionz ol acrviee of and the
remnnetaiior Javable Lo these officers should he anitahly
revized.  The noture and cxlett of the revizsion needed
witl be v malter for the ronsidaeation of egoh Stane Gaverns
ment,

21, Quz attention wui drawn lo diffieulties arising fromy Co-opers-
the lack ot ea-nperation Detween the Poliee Depariment L‘:‘;ﬂ
and the Tublic Prosesciors,  The Public Prosecutor has prooecuting
11 ba pleced in full possessinn of all the relesrant Tacte and Agensy
doctiments,  Tno the ease ol a privale complaint, 8 counge] fwel e
cngagud by e party has the opportunity ol examining atl ===
the devemenls acd even of questinning witnesses, so 1hat,
he @nny be able tn place o precize case before the court.

& Public Pro:couler, we were told, iz fregquently Jdenicd
EuCca st oppottusaity, Tt is triue that he js furnished with
1he rvose disry whiclh containg the atatements af the wil-
nazaea oul with enpies of the doeamenta relevant to the
Lilsil, Fut ool infrequeslly, it becomes neceezaey  for
e Pubiic Presemyuier to Eoow foore Iully wchat s wittess
ix like's to saw. The statements of the wilbes=es are
rerely recorded verhalic 50 thel a mere perusnl of the vise
diary dnes not give bim enough lormation.  Oecazinnally
a'so. he wisiiea tn cumemuricete  sweth o the iovesliosling
pfficer in order to acenzing hivmaell more Lheroughly with
the Tacls sppracing Zrom Lhe diacy end the dacurmentz, It
Iz slan irvaort-nt that be shoeld have the asslslance of the
pulies oficer in cases where deleoce wilnessez are on 1=
eramsspxantites],  The Pub’ic Prosceufors do ont howeyver
get sufficient azzistance in these mwoatters, The police
offievrs sppredr, 1o treal the csse as ut un end, nnee thay have
eommploted the imvesiigation and submitied the police veport.
Though the police afficera should, in fairness to the scereed,
ot adopt a partisan attitude and v Lo mehosusvre mattars
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30 A 1o secure s convietion, it certainfy 15 s part of thelr
duty to see thet all Information needed for & Proper tria)
1& furnizhed to the prosecutor. In owr view, # should be
the duly of the Superintendent of Police, a3 the head of
the Police In the Distriot and =s the person intirnately
convected with the econtrol of erlme, to ase that the
feeutora are given all the asslslance and information ey
need ab the triel, Porhaps the Public Prosecutor now
regurds himself rightly az an officer of eguct, interested
only in the proper preschlation of cases. e does not wadk
on the Disiriet Superintendant of Police az was dote in the
Brilish days, This is as it should he and the Police sheuld
appreciate and aecept the new shoape of things, Perhapa
g more effiviett co-ordination between the Proseeutors and
poiltc cfficers ray be hrought sbhout by the scceptance of
our resamnmetdation for the appoibtment of o Dlrertor of
FProsecutions for sach district.

Truinine 22, It was gaid that the recruitment of prosecutors from
the Bar had not vielded satisfectory results.  An Inepector-
General of Palice expressad the opinign  that  police
prozecutors were beiber equipped than lawyer prosecu-
tors. Tho chief advantage, it wes azid, lay in the
fact that the Police Prosecutor had en intimate knowledge
of the process of investization: he had also treining In other
branches of police work, 1t serms fo ug that if this lack
of aequainlance with methods of police investigation allects
the srmpolence of a lawyer-prosecutor a training for ahoyt
sik momths may be given tn him,  He may during his
training watch the investigation of cagzes :nd learn more
precisely how the police departinent functiong, hefore a
police report 13 lzid before a Magistrate. The tralning
shold be effective and the reerult showld he made scquaint-
ed with thnae aspewls of investigeticn of cases which weidd
enhaner bz usclulnese as 3 prosecukor.

Summeary of 2. Qur  rovormmetidutione  regarding 1the Prozecuting
| TOCORRRED- o poney may be summarized as follows: —

haciomg,
(Ey Al proseentors should be legally qualiflad and
b verruited from the Bar,

{2} The prosecuting apency ghould he separafed
from the Polise Doepartment.

{3} There should be a whole-titne offleer responsi-
ble for proeecntions in sach  dietriet styled the
Dleeeior of Public Progecutions,

(41 Hiz dutics end functions ahonld be as set out
in paragraph LG gaite,

(51 Under him there should be a cadre of whole-
lime prosecutors responstble for conducting prosecu-
tiong who maiy discherge some of the functions of the
Director at the Sub-Divigional lewval
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(B} The cohditions of service of Public Prosecutors
cand Assistont Publie Proseculves shonld be improved
and thely emoluments ral=ed

{7} Aassiztant Ppblic Prosevitors should be trained
in the police depertment {or six months, :
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3,—DELAYS 1N CHIMINAL TRIALE AND THQLTRIES

Sephraliil s pan jmporlant measure, which is pound to reault in the

M I MHATE
LD Apecoy
dipoal

soeed:cr dispeanl of criminal cases = the zepacaust of The
judiciary from Lhe veeoutlive. TG hoz best anply demons-
lkaLend 1o anme of the S:ates where il iy o feroe, ihac it
resilis in 4 gaicker dizpaspl of cases, ln non-svpazalian
Sratez, the magistrates are [reglenlly comaellsd o pat
aside ecicioal judicin] wark n order to aktend lo argont
eracutive doties.  Apart froen 1his The eepedition which
cun bBe acliowved oniy by a eloge and coolinuogs seeithor
of the magislraies' work by o High Onurt Judge, as in
Madrss, i= pessDle el il the judiciary ia sopareted and
mat mnder the contral of the Hign Court.

Camaee of . Tha other caamies which cecasinn delay in che dispasael

deisy,
CGane-al,

Wime s

nf eriminal ceses wre ool wery diffeeenl Thero those chat
oblain in ¢ivil cases. Tae abszooe of wilbosses, absence of
votree], sdjolrnmenis—on gdequate grounda nr atherwise—
crivwrded lists and failueme lo examine  wilhesses  though
wrppend, abaonce of o syctetn of day-to-day hearing, and
delay in Lhe delivery of judgments are all causes which lead:
o Jelay in criteingl cases alsa.

3. We naye eerlier called attenlion to the reluccence of
wilnosses e appeul in Coures. We wera informed in sesreral.
Siatee, partizoiuriz in Dilar aod Madbya Mradesh  Lhat
witnezaes, neudiog the investipa:ing awrd other poiine offi-
vors ofwen Laled o allend the Courls, ahd, in consegucoes,
casays had recaectly tn be adjoorned, The adjnurnments
vebiegrl consideraboe nardship o the acossed, specially il he
way ineastodsy.  We wore iold in B3iher that even zezsions
cazes g ta be adjonened several times on secount of the
poc-sllencaonee of wilnesses, A larg: number nf judicial
ctficers mad lawyers whi were examiped in Bilkok  alio
sllesbyied the Dailure ol wilnesses to sttend as the principel
Tudur ¢l 1he delayr in the digpossl of crimiral coses, Tt o
sai! by the judirial ofMcers 1hat the poliee dic nof serve
the sumcaenses; in lime, while the police zcated that the
sUmrncsas ware imaned too lale U whe Cours for service
in fimy. Thcke, in our wiew, are matters which should be
dealz with at the digtriet lewvel by a close coroparation
betveeer ihe Scusions Judge or the District Magislmle and
e District Scnerintendenl of Police. The Mapgistrotes
muat vndoablod.yr shere part of the blame for the failure
af wilnoaees to zttend which hol infrecuwently arfees from
retelesa postings, and a failure to examine witoesses who
huwvs attended reusl and are present,

Thi prozecutinm of caseg instituted om pollee roport is
undertaken by the State, These cases wsuelly involve
offences which need lo bc punished in the inletests of

(KL



CHi

goviety. The cxpenzes af che progecucion are hoeme by the
Slale, The Siate providas the Courta and their machihory
aod Lo proscculing agency, The State, owever, overianks
the importani circumetsnec fhat if the convenicoer of the
withess s not attended o angd his rearnnable axpensez are
not paid, lne prosceotion whoeh hee been stlarled n e
intereszs of society will suffer for want of the necesaary
evidonon,

4 Mo provizion i as & male to he found in the court
house: for whe copveadense of Lhe wilnesses when Lhey comne
oo et In several States the witnosses heve to weaic
eloder o Lhees o whe grounds of Lhe ot bowses or o0 Lhe
varandans of The court nouses. Mo protection is provided
ty thewn irnm the sur: And rain, Ko cnnwenietoes of any
kicd vxisl. Zoosemw Coarls, shere s owhol is known as the
witnesses' skead, rnofecd but rxposed nn mll gides. Tn many
pleess oven Lhiz shed s made use of for otker court
DUITHARE,

o The seales ol wravelling allowance end daily Lintta
peid tn the witoesres are very itadeguaie o many Stales,
Ii [requent’y bappens oot the budaet provision for these
expenses and oatte iz itzelf inadeguate su that i swoo gels
vxhacsred and witneszez atend:ng the courvts aller Lho
allntted sum hog Beco edpended are oot paid ewen the
inadequate sravelllng alowance and  batla  that s
Rancticmed,

. ¥e may in this coomeclion rofer to 2 mule which
autaing in the pertien of Lhe Stete of Mysnme which coletis
tuted iae old Myscte State, T slates: “The a*tendsnes
aof complainunls and wilnesses gt the criming! colcls oeing
a publiv duly, peyment should bwe made voly to sach as are
poor, or 1o thase wha bave Leen pot L ennsiderable esgpenge
imaccending 176 courl, And, as s penersl rule, nat maors o
fovr snnee will oo ailowad to eacly wilhess [ur eversy Jer's
attendance =t the oo, or lor every day’s journay of ten
toizes 1 gl Irom eourt

The rule sppears =a howe classilied the withesdvs joto
Four cM3sos: the baila being 1= 3, Re, 1, Annes & =nd annas
4 [or esen of these claasar,

The Ingpector-Geoeral nf Police, Mysore told s Jhal
wiinosees atlending the magislente's courts ware nok being
pail any Irovellng allewsace or batin al gll. He acgled
that ey were heing naid “wometbing” im fhe Sesvinma
Court.  The nflices had cerved in fourr States aed told ua
that Mirwore was the only Suule where withessus were not
paid ary bazia,

TJI:I.E majorily of ‘he wipeses who sappear in magis-
trate’s gourls would belong to the clssses eotilled to bay-
menl gt the vale ol annag eight or agnas four per day, It

1 Thu Coiniceol ules of Pracrjee und  Cireular Orders, Yol I, Che plex
XXX, 1034 Edltlun, page 163, ’
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is glvivug that the amounis provided by the rules cannot
e a sufficient recompense o these witneuses for the trouble
and cxpense 0 which they are pubk. It is idle to talk io
a sanctimoninus manner of it being the duty of the citizen
o atlend as wiinesses im0 crimiogl courls when fne preesons
coneermed would by reason of attendanpe in courte be taken
away [fum theit daily Yocations and be put to the expense
af travelling gnd Zoad during the time that thew are attend-
ing the cowrrs. The suggestion thar a subsiztence allow-
anee of annes Ivur for 4 day is adeguate even for wiltneeses
of the foweest class is ludicmous.

We gre ‘nlovined that in the State of Kerala a surn of
mapeas twenty dwve is aflotted annually we cach crininal
courl Ior mecticg ke expensges of witnoases appearing io
that court, Once the amoount of Ropees Lwentw-Sve is
exkacsted, the witdrcsies oease Lo be paid anything at afl, It
iz mnt aurpriging that in these cirrumetances in that State
wilnesses wheo are served with process very frequently do
not gftend court.

& further ewil wag bhrought th our potice in this oon-
neetion, Lo several of the Inferior eourts the balta ittended
fri the witnesses fails to reach them either wholly or in
patt. Fastoents ave made by ministerial officets who mahke
some unwarranted deductions from these monies befors
paying coetn 10 the wilnesses o pocler them altogether,

It iz regrettable that while Governments have heen
tepeatedly pxpressing foeir ¢oneern over deleys In the
dizposal of crimumal eases, they should forget the difficutleies
cragted by their /wrn action in this reapect. It iz imperative
that proper sonvietdences should be provided for the warit-
necses i court houses &nd that thev shoutd not he herded
opelher and bregled, as Lhey ate in zome places, as cattle,
It is neoessary also to tale immediate action to presctibs
ndenquate seales of allowonses For the wilhies:cs snd ade-
gquate budpet prowisicm for euch payments, It iz nepes-
sary alen o provide a proper man‘m"nuarjlr1 for superylsion
en that the wtnesses may be assured of the cewcipt in full
of the allowanres resnd. for therm.,

g Evun when ihe witnmeases have baen sepved in duoe
time te enable themn 1o appear belote the Court hot fail to
o 50, the megistrates seldom ale any penal actlon, Tnder
the Criminal Procedure Crede, it i doen to the magistrate 1o
file 2 complaint snd to hawve the whitnesses prosecated for
non-attendatoe under seetion 174 of the Penal Cnde. See-
tion 124 of Lhe Criminal Procedure Code lays down that no
court chall tale cogmizanee of an nlence punishable under
seetion 174 Indian Penal Code except on the complaint fn
writitg of the public sarvent coneerned,  Thiug & magistrate
wha hios isened a8 aurernoar for the appesrange of o witness
and finds that the witnesz though served dnes not apoear,
cannel, proceed to dezl with the witoezg himselF but muet
Ee & tomplaint belore s competent court having jurisdie-

b
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8. The repent amencment tp the Code has however Sscrom
introduced = new provision in sectivn 486-A Bt provides SFiR
that where 4 witness who has beeh summoned to apPrar prominee
befure a erimiod] vourt ocgleets without juet excusze orF Cose
refusea to ettend, the Court kefore which the witness 15 to
Appeat may Lake cognizance of the ofleoce and after 8 enm-
mmary trial sentence him to 2 fine not exoeeding one butdred
rapses. This provizion is in the netore of ap exccaption to
the general pronibition contained o seation 1% of the
£Lriminal Procedure Code, The Legislature, howewver,
apprats 10 have overlooked the fact that under zection 447,
no judge other than a Judge of o High Court zhall try any
Fersom for any ollence referred to Inosection 155 when such
offence is vommmizted before himself or in contempt of his
authority evcept as proveded la section #4400 and 463, Sectfon
45t lays duvwn the procedure for certain cases of contempt
-and aurhorises a eriminal court to take cngnizanee of Lhe
mffences specified therein. Section 455 laye down the man-
ner of depling with a wilness or & peron malled 1o
produce & dogument who vither refuses to answer queslions
4T 1o prodace the document required, Execpt in these twpe A mome
classes of cases, “he Judge of o eriminal eourt or & Magistrate
(JECIWH ITY an¥ petion for eny offance veleTred (0 in seclian
155, In view of the pronfbition conlained in secticm 477, b+
-Appears to e g masiler of doubt whether rhe new covtion
A whick wes intended to eorler 1the power on eritinal
fourts to deal wilh & witness who has whlfully shsentsd
himsell, has in fact conferred such a power, [erdion 487
would appear lo reguire amendment su as to create an
-txception in respeet of procesdings under section 454,

I, If mection 48%A nas nal allercd the position 1he Som see

magusieate would kave inosich eeezen o Ale 8 oomplaing Lo o e
whick woull be hesrd by smee glher maricoTats ';~1a||1.|'i_':'|.gt
jursdictinm, Tt is nat surprizing that the slrates hawe
nol svailed chemselves of the poser to fle complaints
-againat withestes who have remgined ahsent though sarved
Wwith summonses. Such proceedings f adopted by the
magetateg woluld thmow an alddilional burder of  work
upen thétn IL 3z no donpt vpen to maglsireles to issuc
“warrents under which the witnessc: ¢en be artested and
proviuced yefore the Court in such wpscs. In our view
tnagistrate; shmyld not hesitate to adept this dragtic measure
Snognas in owhich the witoesses have wilfuily Temained
abscnl. Magistrazes ang Sessicns Fudeges should uot hesitate
‘o forfeit the bonds of witncssez wha alter having bheen
hound uver to appear on 3 particular day fail to appear.
Blern actiom oby the part of presiding offieers by way of the
izgue of wirrenis and the fordfeiture ol bonds canpot fail
have a galutary effecl 2ll round and regolt In & marked
lmprovement. in Lhe sttendance of witnesses,

11. Tn ovder that steps pould eanity talke ingl Secriom
tecaleitranl wiloeases, Ec- rmamﬁnd tlﬁt the EEHMM
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Procedute  power eoncemplated jn section 4854 should be tnade avail-

able to all eriminal coluts By s suiwable amendment of
_zaction 437, The criminal courls should in all proper cases
ualilise this prowisinn to punish wiknesses wio Houl the

provesses of courls,

12, Magistralos geserally send n packel cuntrining suon-
fronaes by pest we Whe comcermeed palice slation witlin
wheae  jurivdiclion the wlrbesses peswle. Gencrally Bo
Tocurd iR kept by the Station Houee oifiecy to show  the
veceipt al 1he packet ol sumnmenses. Often the police aili=
vore allege that shose Fammonse: were nol received by them
ar did nol ceach them in time to offect zerviee, To this
connpetian we mey desw sllention to eottain instructlove
[ramed in Lhe State of Madres,  These rules provide that a
magisirate, whencver he hag 16 185UE SUIMGICNSRS ghunld
hamd aver the suramonses to = poliee officer of Lhal station
whioh haz to serve them if he appears before him thal day
in aoy wonmection v is otherwise present in conrt. Thiy
wauld be casy because smmmeonses wolld be ready in Tes-
per, ol the pases wiich are posled a fartnizhl vt three wooks
nhead. v .navly, the volice offiecrz or constables of that
statinm wold appear i the court of whe megistrate cither
i conneclicn wi-h @ pending vase er for the delivesy of
proper.y or the returp vl warrants and othar purposcs, The
curmonaes are handed over ix the puler officer oo such
accasions A his ackrowledpmenl §s taken in o register
keut for the purpnes. A similar regisler 5 mainteined at
the Toliee Btztion in which the rereipt of the summonees
in recoslod ageinst the mame ol dhe couri,  [munedince
arsion g expected Lo be zaken Lov the service of dulemnonses
and tne served ocrpies Lhereed have to be sens fo the Coles
in adegnes of lhe hearing.  Supcrier Police CHOcerz have
to ipsprel ihess repizlers, with & vicw 10 ensuring Lhat
promnt seliun is Taken on receipt of the sumracnse. They
are alao suthorized tn leok inte the regiazer of =umsnonses
kepl by 1hy Court snd commpare ihem ith the poliec
repiazers. Wo Dave referred Lo vertsin other delails of this
mduad in ous chaoiee an the Bupetvizion of Svbordinale
Courle, Similar imstoucsims issusd elsewhers would, in
it wiew, beln 1o avoid delays arising from nen-setvice of
summursed.  Phere inslraetlons will achlove their purnese
mhly it their worsing is properly adpervized,

13. ‘Woth *he increaze in the ineldence of crime end 1o
thie aur-her of erimics” oonrts. it is che'oeus thet there
chruld he o cnrresponding inotesse i the strenplh of the
prempeuting agency, Though it mey ool be nossihle, oo
even pooewny, to provide a proresutor for each and evory
courk B sulMeiont namber hae nevertheless to ke made
available a0 that Lhe Leigl of the eases may pol be delayed
for leck of & progeenting offiver. There have been com-
plaints of such delsys having securred. It s imperallve
that the work of eourts ehoutd ool be delayed or impeded
for want of a presecuting officer.
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In eases whers a single proseculltg officer ig provided
For two or mote courts the practice gemerally is that each
gonrs Axes o tmtaoer of Aars which are devrated vrelusmely
Iy cases arising no polise reports. These duys sre B0
arkanged that the days fixed by one court for zuch crees
do nul olash with the Jdays fized by lhe othar or olher
enurts.  This practice narmally enzbles the prozecuting
aMeer on move Fom one court to annther and to allad the
different corta on the dave fized be them.  DBus seen
arranpemment? da oot alwas wark selislaclovily, as  the
pumber of eases regdiring the Prosecutor's assistence woulld
fluaectuste, This iz bowewer a matber which :I'.I:I.-:t% b arvanged
an 03 tn &void delays in courta by the locol oftieers such as
the Dsurict Blagistraze snd the District Superinledndent of
Paolice. Dut il roust be pointec oul Lhat the provizien of ab
adeguate strenglh of Progecuting Officets |3 easential to the

speody disposal of 1he oames

14, Quite often vascs are @djuurned in magistrales' courts
on lhe ground- thas the prosecuting polce officer or the
agiztant peblic prosccedloy is net poesenl o ocousl. Such
gheenee oy avise from a varieiy of reagons. In cased wherne
the shsenee it due L an inadequacy of the prosveuliag staff,
the only remedy woald be 1o inereass itz strenmh scilably

B3u: cven with Lhe ewisting strength dAjaye can tu a Turge
eutent be avoided by a methodical pesung of the cases. I
the same prosecutor hag o accend more courts than eoe, it
should be possihle to Ax delin’le days 1 the week in wheh
g pInsRCIILOT iz to annerr in R perticular colrl and cases In
whick hiz proesence i sequiced swoold Snvariably be posted
tir thass days.

Similarly in viscs which s proscented by offrers of
Gepartments ulher Lhen the police il should ool be dliGoole
for che maZistrste to aAscestsin in advance the convenicore
al the degarlmealal oficers oo charge of the oroarcution
and i post all cascs proseculed by thal depariment. Lo u
particuiar date suitable Lo b

Tt aw alsn he pointed oo $nat many caaes, parlcuiazly
pully cops, peed ool be sdjourmed merely ber reason of 1he
Aansroce nf che proseoutar. In Mad@as thiz daifficelts has
been gol over by mslowlicos Lo the presiding oficens: thal
in simplc ¢ascs when the nrosecutor iz absent the mapiscrate
should himzelt ewamine che prosecution withessed on the
bagis of the rocroorandum anocxed 1o the charpe sheet
which iodicstes the tacts to which the witnesses gre axnect-
cd to denose.

10 Cuwrs under special Arts sppeat to seffer  omeeater
deliys. In much coses the Cousl has peocerally to raly oo
the poitoe for Lhe spprehension of the arcusad ang che
srrvice or suremankes Lthough (o sume of these vases such as
those under 1he Forest Act, the kxoeise fActs or the Municipal
Laws, the deparlmental agency alzo undertgkes o part of
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these duties. Paolice offleers naturally do ool display the
game amount of inferest in these eescs which are prlmarily
the conecrh of the other deparitnents e in cases undar the
indian Penal Cuode, even where the snceeasial cc:-rﬁum of

rosecution depends e gome exlenl upon [J=
EtHlirm nf their Dr:pa.rlment. It rust also be noted that
cass Lhder these sproial enactments are Zar wore nome=)s
pov-sdays Lhan formerly. When, as kappens Leivly fre
quencly, the deparimerntal peracnoct fail 1o apprehend the
pevnsed ot effect serviee rm the witnesses, the task may
finally be entrusied to the police. The delay arsing m the
disposad of these cascs only emphasizes the need for elli-
ciemcy in the serviee of processce, particularly in 1he cases
handfed by the depariments themaelves

16. "The Crurt iz preclically powerless in ithe Ioatter
berause the cese has necesserily io be kept pending by
raaspn of the failure o epprehend the acmsed or 1o seTve
the witneszes, In svme of these cazes, cspoially petty ones
which burden the filss {rom month to month without any
pregress being made for the cruses meniioned, the prasid-
tng magistrate may well draw ke attention of the depant-
ment conccened o the positton and suggest a withdrawal
of the cases unless he copnziders them suitable for taking
actinn cnder section $132 of the Criminal Procedare Code.

17, Theae deta¥s snd the way :n which ther ean be
remedied have boeen e<smined in the chapvler nn Super-
vizion. We du noz wish lo repeat what bas heen stated there,
The problem 15 essentia'ly one of suprrvision. capable of
rermedy by slert and w&iEE.EuI superior judicial offivers.

18, A rriajor teasmm fnr.dela:.rﬁ in the disposal of criminal
casez  is  undoubtelby  the irkadeguacy  of  megisterial
atrenpctk ie the varieus 3iates.

Iv iz e=zgy in Stalee where the separatlion of  judiciany
from the executlve has een effected to ascertain the suffi-
cirney nr otherwise of the mumber of mupisirales having
regard 10 1ne files of criminel cases. 1o severel  such
Srates we came actogss bheawy  magisterial  files.  This
congestion can be celicved acd 9w necessnry despateh in
eriminal wark achieved only by the wppoinftmend of addi-
tional magistrates  Th gnime Stater we were infermed that
evan thouph Loz [ligh Cours wnd she Governmen: have
recognized the need for appoinbing more mag:sirates, the
appoinnments were i made hecanse of the absence of
buildings in which the megistratos’ courts coucld be hous-
vd, Clearsy, the rernedy lies moa pgrenter vealisation by
the State (Govermments of their responsibility n the
matter of thie adminisirazion of criminal justice.

In pegard Lo 1l S3iotes in which the judicary s e
vel been separaled from the exvoulive, the task of agsess-
tng the adeguacy of meglsteriel stoenpth g difficolt. The
Chief Jaskice of Diba:- hazs .o a ag*n rolerred to the
extreme difficelty in assessing the number of megistrates
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nesesgary  ai the BExecutive Mpgistrales did hol  devols
their wholz lime o wagisterial work, The cliccts ane
burdened wilh bulh megisterial and exccutive duaties, and
they asem to work on no fiwed pattern, their exceutive
dugies very ofien calling loem asay by [fs and  sterte
Irom beir magisivriel work., Neiwilnstanding these diffi-
cultivs, howover, we have heen able to reach the eotielie
sish thal even in lhuese Siates, lhe mapgisteriel screngtn
needs b be sugmonted If zeparstion iz not introduced,
it would be gdvizable a5 far oz poszible fo diwvide Lhese
olfteers inlo (w0 grodps and assign seme olfieers fo purely
magiateriel work while others mey be entrusted solaly
wlth executive duties. Apart frem yielding olher bene-
ficinl resultz, such 2 divigion will tend to the quicker dis- Divislon
po=al of meagisteral work as an oficer will devote himsell
eonthniously (o o partitular kind of work. Inferruptions

edjouriments due to the urgent demandz of miz-
cellanenus exedutive work, which arv a cemmon feature in
the non-separation States, will he awvoided.

19, But unlortizalely cven where the need for adding Dfficubias
ta the strength of the magistracy is vealised, other ad-
miipistrative renuiretnents, such as buildings avem to stand tico etc,
in the way of making adenquate provizion. Wo fail to
s Any justiication whatever for this situation, If the
proper working of the machinery of criminel  jussies iz
egsential. which s not denied, and if for it working we
necd mure nragistraies, the sn-called difficulties bave i he
farir] and overcome. No purpose = asrved by crying oure
sclves huarse with compisintzs aoout the inﬂrdinaienﬁela}'ﬁ
of the law and bh*tmltg, toe jodicialy aod procedural laws
Tor them, when e Governeaent respopsible for the ad-
minisirativn of justice dn oot apooint much aeeded addi-
tional judicial personmel even though reprawdly caliad
upon to dno 200 Whal s neaded is a radically different gpe

roach ta the problem on the part of many of the Slate
veltnmenls.

We waderstood thal whle thHe arrears jo Lhe Presidency The podtiess
Magislrales' Courts in Bombay would Justily the sppoine. iv Bombayy
ment, of additinnal magistrates, there is no plage fop them 2098 Bihar,
to bold their Courts, if appointed, The problem therefare
becomea a financia! one and he Govermment have  to
find tande o ilding cocur-houses i snitable hy:ldings
cunoot be reoled or requisitioned. In Rihar, we learnt
that o six digtrictz in which geparatiorn had beern intro-
ducat, the mneed for  lweoty four additionsl judicial
magisrates was Lol as Car back az n L1D9E. In The nore
sepETALiON ar=ER. AR WOy # hinely-four mote  magis-
trates ware zaid (o br -maiced. Even z0, The Govern-
raral while apprecisting te eeed, were unabic to Cepiie
the moyuired number of reagislrales “in view of tha acue
ghorlage o E‘.':Fel‘lr:nu::d clicers reguired 9ot varioua davwee -
lopneol works”. In Wast Beneal, #lso the fack of aecom- Brogal,
modalion haz: prevented the appeinfinent  uf  mome
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magistrotes, The problem existz in & more or loss  acunte
form i other States also.

We van on'y conclude with the obsecvalion that the
matter rewlly resta with the State Gorernments. It is
[ar them, realising as they do, the need for increasing the
stroners of segistrules for the due administralion of
justice tv make proper provision in this regand as early
gy possihle,

an. A apetnod by which delays in the disposal of vases
pan be reduced and the time of the courts saved bas rela-
tion Lo tha lerge we urme of peity cases which the g -
retes wre now-a-days called upon to by, Section 130 of
{ne Wotor Vehieles Aect, 1939, provides for the summary
dizposnl of vases arising under 1hat Act in respeut of
apecificd clans of offenees thereunder. The zection makes
il pogsible for the aceuzed person to plead guilty to Lhe
cherpe by segistered lelter and remit to the court og fine
soch #amn not cxeesding Hs. 25 as the Courc may specify.
We read mot roeler i the uter_fparLa af  the =zection.
Though 1biz Act has been in force frum 1033, we  under-
stond. thet il was nnt till reeesily that this procedure was
largely tmied ib ihe cose of trathe ofunecs it the city of
Madraz. Tl anpensts that this procsdurs ic oot being used
adequately ar &t all vliewhere, The expedition wlth
which cases uf thiz kind can be disposed of under this
procedure and leaving the eolrn free to utilize itz time for
e imowclanl cases,  bardly  oeeds emphasis. The
guegricn, that we propusc to sonsider iz whether this pro-
cedure ren by extended to a  large mumber of minor
oflences.

2, The rguestion bas  recenily hest congidersd  in
England where a Coramittee' was sppointed "o cohsider
whnt chanpea, if sny. should be rmade in the lew relating
to the 1rial of minor offences in magistrales’ courts with =
yiew to saving ihe lime of the courta and of witneases
wilhpo! prejodicing the righte of ke defendant, and in
particular 1o regomtrend  whethey changea should he
imadse—

(4] 1o permit a defendant to enter » plea of
gailty withoul uppearing befove the Court®, .

Tk Committee began by refcrring to the increase in the
roparlion of road troffic cases, T pointed out, that it
ad "oecomwe Lhe practice moan ihereasing proporiion of

vases, for the defetdant not o appear; and 14 would,
indeed, he unreeroneble to require a defendant io come

Irum a distance 1o Agpedl in a comparatively unimportant
vase, siove lhe vost of attendeng, including the loss of a

dey's work, might well excesi the penaltwy likely to he

imposed hy the justices. The habit of writing a letter o

1 Dwepairtmental {ommittee on the Sommery TrAel of Mmm 8oy,
¥ Repat page 5, DETO T
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the court, in lien of ettending, has grown and = now
widespread, and thiz saves the time of the defendants,™
Il was, howewer folt by the Commitice thot there was a
aubstantial waste af time of the police for the reason that
whether the acetised persen pleaded guilty or not by post,
the palice officer had neeessarily to alle the Coutt not
knowing what the plea would be. To meet this ditfwenlty,
the Home Ofice appeara to have issucd ecrtalo ciroulars,
In these cirealars il wios suggeated that the defendunts
should be invited 1o swy whither they intended to sppear
in Courl, It was, however, made clear that no Jefondant
should be aentenerd lo  Legrisonment in hie  sbuenen.
After expmining the provisions of the Magistrates® Courts
fuet, 1838, the Qommullee come to the conelusion Shat a
change should be mede in the law to permit the defendant
toenier a plea of poilty without appeuring beiore the Court,
where the offence is noeessarily triable in the magistrate’s
court and the penceedings were initiawed by 2 2utnmons,

Tt recomemended thal the defendant should be prrmitied
ta Infurm the Court in wriling that he desived to enter a
ples of guilby without appearing before the Court and
that suell » plea should be vezated a: one entered by a
defendunt whe had appeared bafore the Court, The Com-
mittee alse recommended a5 o safeguard that in Such cases
the duefendant should be served topether with the sutvmons
with a notice inviling him to za¥ whether he wished to
wnker a plea of guilty without sppearing before the Court
and aleo with a congise statemnent of the fare of the case,
The recommendations which the Committes mede wore
further snbject to the wvondition that where the Court
had sccopted the plea ol goilty the aceused should not
be sentenced to imprisonmuent and that eertain  other
orders should nnt be passed apainst him withoul giving
him a further upporiunity 1o appear.

In making therse recommendations, the Committer v
pressed the wvicw, lhat il wag not proper to confine this
procedure tn motoring cffence:.  The Commitiee {hooght it
wiolld twe wrong for any new procedure to spply only to
motoring efences and they underzstood their terma  of
veference to involve the gquestlon whelker they  could
devise an avceptable procedure by which a plea of guilty
eoild be entered by a defeodant without eppedring before
the Cowrts, They felt that it would be best to eonfine the
oparation of an¥ such new procedure tn thoge caeee, which
the experieney of the Courts had shown, could zafely be
drealt with in Lhe absence of the - defendant. They, ac- Heoo-
cordingly, proceeded 1o determine  the ¢lass of  minor oundsdess
offencee to which lhis new procednve could be made ap- 21 LS
plicable. They finally recommended that the proceduTe ahed

ghould apply to all offencez which are necessarily trigble Commir-
supmnarlly, provided that the proceedings were Inltiaked bee.

"Repoat pag: 4 para o
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by the iasue of o surmons,' Their recommendalichs WWere
given statutory effect by the Megistratea® Courl Act, 1867

{5 and B Eliz. 2 Ch. 20).

22, Ti» what offences zuch a procedure as iz cuntemnplat--
ed in section 130 of the Motor Vebicles Act. 1039, can be
extended iz & matter which calls for detalled  serutiny.
This  precedure has alreedy ehown its usefuloesy in the
disposal of truffic cases. T chould be of cqual value in
cased of brearhes of rules or regulations under various.
Iweal acad certain other Acts most of which abe punishakle
with fines only. Though Lhe extenzion of this orocedurye
1o vases woder the Tulian Penal Code conocl bo recnin-
mended without farlher congideration, ita cutension  to
ot offences created by sooecial or logal Acts iz in our
opinion frasible.

23, W may point oat thet in Englarnd, the Comomities-
took  che view thal it was  impossible  to catalepue  sll
ofences to which Lhe mew precedure could he applisd as
any- auch catalopue wodld becarne aut of date, almast
wiernighl wnd thal there wras nn convineing rossen for B
gradual extensien. They therefore formulated a general
rule thas the prorednre saould apply only Lo procecdings.
imitigted by the 1ssue of a summona, in caee of ofcoees oot
punishaole with :mprisomeent; offences ponizhable Wi
imprisnmment it anly on a second or subscguenl  colovic-
tion, and offenecs pucisnable witn imprizonment, on fieat.
catvicTion; Lut that it would not be applicabie i the sase
warrantod the imposition of 2 sentence of fmoprisonmernl..

=4, As indicated, there are a large number of pecky
wllenecs, moslly of & technical kind, in which the impoai--
tinn of a fine az penalty would mect the cods of justice,
In thu@e cosces, ahere saste I3 every |ikelihoocd nf the
apvuerd pleadieg du Ty, the pecd Tur the exgronatiom -y
the vourls ol & lurge oumber of witnesses,  oflen nublle
sarvants, way be wvaided it the whowe provedurc is  em-
played.

There are m [acl & Inrede namber af oflences which can
be compounded on paviceofb of a penally lixed by the
prosecating department: in those cases, the fact that an
offvoce hes or bay ool been vomooitied 15 nol delormined
bw a et ot 2w nor is the penalty to be imoosed degid-
ed by 4 coarl afrer lakiog inla consderation wll the eir-
tulnstanees ol the case. The existence of such & avstewnn of
cnmpraition of oftences in our statutes provide:  ample
justiflestion e ulrpl:,-inp & proceduwre simllar to Lhal pro-
vided im section 1ub of the Moler Vehiclee Aeck 1003

25. I all cares suitable ta be dealt with in thiz mannes
bwel recormend the adontion of the procedurs  outlined

cluw:.

The prasecctinn shruld initially decide whetker the
provedure should be applied, I the prosccuation decides.
toadopt the procedure, = Fummans should boe fwsted to
the secuaed, along with & concise gtatement of the Taets ar

Repant, pdge T, PACE 36
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the case and a3 nolige asking him to state i he wishes
to plead guilty without eppearing i Court, The  nntice
ghould alsp state the One thai would be impoaed un bis
entering a plea of guilty. ‘The Courl o fixing the penalty
would take inlo cong’dervation the fects of 1w cugse. The
arenaed person would be at liherty to remit the fiac to the
Courl by mmey order. Cn the fing being rveesived, the
ease would stand disposed of. We do pot wesh e cnler
intn the further delwils of 1he procedors. Assietsnes can
in thim respeel be devived from the Mapgicleale's Court Aot
1357 (0 and & Eliz. 2 Ch. 29},

N7 Spme polioe offigers thought thel the enferced ap- Cenmin

praranes nf the sceused in the Couvt had o deterren, sFacy fhccise,
and sheuld nat therefvre be dispensed with, T s wroog
in orinciple 1o take the twHew that hevieng o appesr in
the Court is by itsell & punishirent witly u Jeterrenn #fact,
We du ool agrec with; thiz views, Thase petty  offcoces
are not delibarstely commilled. The f[act that s [ine hed
1o b paid will certainly tend to make the persuvns concern-
ed more carcful it the fuluree,

27, It has bren :uppesled lthal mobils courts should be Mebile
evlablshed to ensure speedy dispusel of crimina!  cuses SPWTE
pariicuiarly in the larger cities. We understand that such
da court bes e creosed ine fhe city ool Wadras oard o g
wnrking zatzfactorily. It desls wilh 8 large number of
petly esses o whidh lhe recused gemerally plead guilly
and are nrdered to pay small Loes. A maepizlrate 1s re-
ryired «a go in o particular olace at & given tite, where
the aevwsed [rom the oeighbourimg lesalities are hoooghs
befare hint bo- crial. He works from 7-30 am. o0 11 am.
bolding coarl 51 Lhoeee Jifferert conlees during Lhkese boors.

In ninciy per eonl. ol Lhe cases, the acoosed plead puilly,

The vases in whivh they clum 1o be tried are transferred

tg the rerular mapistratos. We were told that ke mohile

craarl o Madcus dispoged af as many as 1300 cases o 1954,

2EU00 in 1953 end 46000 in 1956, In Caleutta alsn  thera

iz & mohila court, which funetinoms onee o g weolk Wre

were tald thal 1 was work.ny uldile salislactorily, and that -
the sxstem could not be exieoded because of the insuffi-

cirnt number of magistrates.

A Having regard lo the surcvess of these courts 0 forodue
Madras and Cafeutis, we recomnmend ilhat such caurls be fron
created in all large citics and Lowns, pectienlarly wheregfmriu;d
theve arise [or disposal a large oumber of pettr  cases .
The institotien of such courts will redice the ineonieni-
ence o the aecused and wilnegses, ard reliswve the reaulur
meglstraces of these petty cazes, leaving them Llimc te give
better sttention tn the mare importan:s cases.

forimery of

29, e recacamendalion: reperding dslays oo o _
trials and inguiries can be summarized 4. [o Lows ety

(£} The judiciacy sheuld be =sssarate] feom  1he
eXecitnv'e W ensurne the speedy dieposal of cases,



i

{2) The rates of batta and travelling zllowances
‘Iur_wgitness&s altending criminal vourta should  he
revized,

(3} Adeguuie budget provision should be made to
etmble the courts 1o pay trevelling snd othor allow-
ances tor all wilnegsaq who ablend ie obedience ta a
TUMInOTE.

4] Provislon should be mede for the sodveni-
ence of witnoeaees whn attend courts,

. [8) The prvowvision for summary punishment of

recaleitrant witoessea in section 4884 of the Criminat
Procedam Code should be made cBeelisve by £ suitaple
artendmen] of scetion 487

{h) Presiding offieess should not hesitpte 1o take
firn aellon apwinet witneezser whe retnain abient not-
withstending service of summiots by the isgue of
warrants, dnrfeiinre of bonds, and by inatimting prose-
CLEL kS,

(7} The menswres sct ot in paragraph 12 and
ather siciar measarea shoubl by aoopled toc ensure
thal summonees are served it time.

81 A slret syutera of agpervizion  should be
devized 1o prevent delays arislng from  unmethodical
postings,

{§) Sieps abould be taken 1o ensure thol  cazee
under special Apts ipitiated by doperimertz ocher thom
the polies are given necemary  atiention by the
prozecation.

(1N The strenglh of the magistracy  should be
inervased to the required level whorowver the existlng
strength i3 madeigoale

{11y Frovision should v made for the acooruma-
detion of oews coacls when they are established,

(1237 A ptowvision airmilasr o thatl et out in section
130 of the Aotor Vehicles Act, 1988, and explained in
detail in paragraphs 20 and 25 enebling an gecused to
plead puilty without appearing i court should he
mady applicable 1o the trisl of petty offences under
special wnd local Acta

(3] Tn she latge cities, mandhile cogrts on the lines
pf Lhowe now working in Calowtts snd Madras, should
be established,



S—COMMITTAYL PROCEEDINGE

1. (Rfences triable by a2 Court of Bession are indicatcd Whe ey
in columey & of Schecule IF o the Code af Crimingl Dy comml
cidure.  Afl Presidency Magistrates, Dostrict Mazlstrates,
Megistrates of the Firet Class, Sok-Divislonal Mapistrates
and Madistrates nther than Third Class Magisirstus em-

wered 1o do 0, may commit a person for trisl,. A pre-
iminary nguiry 18 condicted inte these cases hy 8
Megistrates and it azually takes the following shapo:

2. The differenee belweon cases ngHiuted on a lice Comminm]
repart and olherwise than on 8 police report wh has Proceed-
béen noliced in the iriel of warraet eases & Zgencrelly ;;E‘h:“
gpeafong, mainaned in these wreliginary ingcirioe s
cpges nglituled on police report the BMagistrate oo recchol cses
of “ne repart fixes s date for the inquiry nat later ihan
fourtean dagzs from the date of the reenpt of the T
urdess for reasons to be recurded, be thipks that & Jater
date should be Sxed. Thereafier, procesies o compel
the pttendanee of witneses or for the production of docu-
menis ars, if DOCESEATY, iesued, Om the date so fxed, the
Magistrate zatiches hiroself that the documents specified
n sectinn (73 of the Code have been furnished to the Proosdure
accused.  If thal has not been dome, he takes stepr to see
thet they are zo furnished. The Code provides, that the
Magistrate shall then “pooeesd to take Lhe evidence of
suck persans, if aoy, as may be prodyced by the prose
eutlon as witnesses to the ectual commission of the offenco
alleged”. 1t is, howewer, opén to him to eXamine other
winesses for ihe prosceution i be thinks it necessary o
do so ih the intereets of justice, The acrused iz ot Liberty
to crosi-exariine the wilnesscs exrmined by the prmgep-
ticu, Afer the witnosses for 1he proseeution hoie been
exartinad aef he decoraenls considered, the Magistraze
may. ¥ eecessary, oxamine the acemed for the purpese of
enabling him to cxplain ané clreutnstances appearing in
the evidonce ogainst him. o a consideration of the
Drosecution oyidence, the decuments and the cxamination
of the aceused and after hearing the prosecmtion and the
avcused, the Magistrate finds “no grounds for committing
the atcrused™ to the Court of Seesiop for trial, be records
hin reasony therelor end discharpes the acopeed. I, on
the ooner band, the Magistrate feels that -he  zceused
“should be committed for trlal®, he frames # charge which
ia teqd and cxplained to the aecused. The semised iz alan
fumished with a opy of the charge free of rost. The
acensed iz then rodpired to furnish & list of perfons whom
he wishes to examing on hiz behalf a2t the tial. The
Magizirate thereafier makes an opder committing the ac-
cused 1o tebee his trial before the Tourt of Session or the

e
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[ligh Caurt, as the case may be.  The Wypistrate them
apmtons e defence wilnesses Lo appest  befote the
lrial oourl. The proséeution witnesscs appearing before
the Magslrate Brc bownd aver to appear when called opot
by the Cour. of Sesaion oo e FHigh Louct.

7 lo egses metituted gtherwsee than on o polive report,
lhe Magistrale prsceeds tn hoar the camplainant and sll
hiz witnesses in the pregence of the accused who s per-
bicted Lo crOst-exawmine thoge witnesses. Tt i open 19
W poensed lo cadl witneascs on his behall. The ascused
iz then vxemined. 1 Lhe Wagistrate finds that "there are
o sufficient grounds for comgmitbing the wceused persun
for trlal®, he dizcharees him. Ib s open ta che Magisirzte
ta dischurg: the scoased, Uat dry previons smaue of the
easi iF, 40T remeats o be recordad ow such Magistrate, he
ponmiders e charse 1o be groundles:”. Ii on the ather
hund. tha agistraze “is salisfied that theee ate sutfeivnt
proutds tnr committing the accuzed for trial”’, he frames
2 charpe Which is eaplained to.lhe accused. A Ll of wit-
nesdes 15 then firhizned by the.aveused. Tl iz open to Lhe
Mapg:siste ta supunon and cxaming any of thess witnossaes,
The Mapislrate then proceeds to make an arder ol com.
ital wmless sller agaring il witnesses [ur the delencd
fexaryined 9F him] he 33 sadisfed  that there ars bt
sulfficient grosods for comenjiting bica, in which vvent he
cancels the charze snd disgharges the accused,

4 The provisinn m sub-sertion (4 of sevton 207A of
the Cude wl Crimira, Proopdare hat e Magisteade uhall
then procoed to ke [he evidenee of such persuns. il any,
as may be prodaced by the prosecubon as Witnesses o 1
sotual cmnanigsien of the afferee alleged”. has cagsed con-
sidoralde dilficclty. The voew hea acer taken by sooe
Figh Courts! that the section giver o dseretion we the prose-
cution as ta which ol the witnesscs to the actual commission
oF the offenee it il produwe Bfore the Blagislrale And
that the Magistrate is pot bound o cxattine even cyu-
witnusars ta Lhe gvmmission of Uhe erime, it oeoe s pon-
Taced by 1he prosscalion though n kis discrelion be may
do sn. Lo such casvs, the Megisimate, winld heve to reach
a preision whether he shoald commit the weooeed or Cis-
charpe him on the baziz of e docoments placec befoce
hiy Wormmatly. the progecation woeuld take care te gee
that Lhe aneumenty: do indicsle’ prser facie the comemizzion
af pn affence 2o that am order of corerittal is ssde by Lhe
Mapistrate. O Chiz inkérpretation 1l wonld be opem to
the Magistrate lo commit a person even theugh pob & sibgle
witneas to the crime hss heen pruduced and he may e so
even o cazes where the doramenta produaced show ioat
there are sick wilosnes

i Suck an inlerpretalivn ol Ehis provizon wil, ot s
tels, vesult in proetically every acqused persnn Deing com-

1L p= Thitiol Therar dad ogchan A LK. 1935 Maedre poge 135,
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sitted. Al zhar the Mapistraie 9l e veouired to do iz 1o
sy bt the accased persor has been Corpesbed] with the
specificd dectimense, and that these doeamenta destlose Lhe
comanisaicdl of an olfanee. 1L would alzo seewn that on such
an inlerpresaio, soms of the following aul-zecinors will
‘oot have mueh meaning, 1Y the prosscntion do not chouse
mocasias sny osritnesaes, ilois difficult to sec hnee che
Magistrate cap cisthatge e GOLY lxid om i by lhe
sroTinr. Tii4 ttee thet the Sdegi=tride sicong in the ccm-
mittal ool e oaen Seaented 1o weigh The evidence in order
tu doreide whelhys miies evicenee is aullielect e cnosure o
comviction oy the  trial coort. Howesrer, it 13 nis dory
cnder 1he sectiog tn Tamn an apinion whethet “swok
riridanre and docurnenis duseliss e grounds foe soemmining
the aoeased oeveas for iria”. Io forther beonmes Tiz daty
if he i= &7 gash epindcn, o discharge Lhe accuszd, T I
apparcel lhel if oo =sidance i= salled o the prosecalivp ol
=il ne impossiplo for the Mapistrate 1o form 50 opirdion
the “evidence™ amang clhor Lkings whieh he s ragited ts
do by swoerectinn {01, Similarlr,  sub-seciion {T) alban
speaks of the Eraming of the charge follvwlng “upon slen
oyidense being taken, such docoments being convidered”.
Ik ke absonce of ay svidence being od by the arosecaticn
it would searr. cifficclt. iE vl incposaihle, for the Muagiatrals
to coreply witin the Tecuremesnts of sub-seeoon [Thoalad,
br mopenrs L ad tgal 1 could noy bave been the intention
of the smended =evlion thay suckh a result abould e reacsmed
] That the nterpretalivn pul oo the syh-sectinn (43 ol
Sevlinn HTA "= unsound. '

T interorelalion seomy 1o TRaf on Teading tne words
“AE Mey a0 produeed™ a5 Ineaning wilpesses whooare
anpaicsily brougle, Belore the Wapgisitate by the prose-
cUfon,  An exarcinglion of the preceding provisions of
“he Qb of Criminel Provedure will shaw that the words
vennul near that meaniog.  Dnder section 17002 of the
Code, whoen o ¢ase iz sent o g Mapistrale coen an invest-
galion wnder Chapler X1V, 3 12 the duly of the podice
officer o reguire Lthe complyinant  and so macy ot the
pereons whe Gppear ta sach officor 1o e acglatated wich
tha cirremsiances af the oase as ae ey thinke aecesssry, o
paecUte a bond to appear before the Magistrate as thereby
direcled ung prosscate ot pive  evidence in the matier
Secting 171 ivier 5o peoutites thet o witness on his way
Ir w coLIt shall e cegaized jo 2ooompany a nosine officer.
I i3 ebaricus, therefere, that i is nol possille for @ police
afieas B oinmist Lpnn a wilness scecrmgmAaring hitn o Lhe
Court. Narmalsy, il will it be ocesinle Inc him to iali-
mdle a Jdefinits daze Jor Che apeeacance of the wilhesges n
“he Mapisleate's Cogrt fur giving owidenoe Because sxowe
hawve nntived. lie 3#ippg of The dele for the mguiry iz a
masier far che Magistraie,  Sulesectzen (21 of zeclion 2074
which caghles & polics oifizer 1o spply 1o v Mapistrate
inwer alin Yor the istue of a4 procese 0 coap2? the atlend-
anee of apy witnesz clearly indicates 1hal in &0 ingquicy
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under seckion MTA i is oot Lhe police officer who pooduces
wrilnesses byt thet The whtnesses are to be brought belope
the Magistrate by the igsue of 3 process, Having regerd Lo
these provisions, it would appest thet the eoxpression In
smbosettion (4 of sertion 2075 that “sach persons, if any.
ae may be ptoduced by the peoscettion™, has refercoce bo
the witnessaz to ihe selual eommission of the oflence who
have een sumpanoned under subesection (3F of seellon 2074,

54. The Caleutts High Court™ bas alsn held fhat sub-
aectlon 41 does not impose 2 duty oo the prosecibivm 10
produce befure the committing Magistrade all or any of
their wilperses to the welnal commiszion of the offence
aileged. It has, however, held thal under the lster part

of the sarne sub-seetict the Mapisirale has, even o cascs
whete the prosevation has not cailed ary wltnesses, to form
gn epinton whether it ic nercsaty in the intareats of jusktics
ta teke the evldence of any preseention witnesses, whether
they be wiknesses ko the zotusl commission of the offenee or
ant. The Court obeerved that if the Magistrate did mot
take this course he Wit e acting legally as he will be
tuilihg to exercise the power which he ja roguired by law
tn exercise.

€. Yot another views token’ by some of the High Courts
jz that Lbe word “may” in sub-gectiom (4] must, havieg
repgard 1o the cnntzxt of the sub-section, be uaderstoad as
ypeaning “shall" and that the prosecotlen 15 hound to pro-
duce before the Magisirale wil witnesaes to the sotual tome
wuasion of she offence ellefed.

7. We arc chearly of ihe opimion ihat the laoguage of
seetion 207TA  wvosis  certain Judicial  fenctions in
Mapietraie o The ewxervise of  whith he has to Iorm a
udgmnent and exvtvize o diserefion, which funeticns be witl

conalle 1o exercise unless the prosecution has led boelore
him evidepee of the witnesses 1o the achaal eomenission of
1he oftznce, where such witnesees are stated to exizt. Thesc
difflcwltles of interpretativn  seem (o have led the Madras
Hlgh et ta izsue administrative instmoctions to all Cum-
mitling Mayistrater fo szumine all jmportant prosecotion
wiktceszes. Weo acoprdinpgly recommmend thal ihe language
of suhezection (4] should altered rer aE to make if clear
that il & ghMgatery oo the prosecliion to emamine hefore
the inguiring Magrateate ell witnesses of al any rate all
impartant wiinesses  in the artusl commisslon of the
affence.

8. Apart {rmn the conaiderstions mentiemed abovo, the
recording of auch evidenee by the inquiring Magistrate
would aeem to e hegessamy from another point of view. It

“1Manicrctand Cheadnory . The S 62 G W, N. o4

Ve Pr. Gueindao Lbeoipe A, T R.o1os7 Treveacore Cochla [
ri BTpinn Pephnuemn & othes B 5 B g8T K 3, B 92 M, Favelaped T
The Srace of dymare & T. R_ausT, Myserefy. 2okt Fr, Bamratao Bhodban
A LR 1957, Mpdlys Bharor, poge -



88

= vazontigl thet the ev-denre of impartant witnessez shonld
bo recorded at the earliest polnt of time afler the com-
raizsinn of the nflence, So long as we cetain the commattal
stage, Lhe eniry before the Magistrate would affard the
earliest opportunity for recotding such  evidence. The
importanee of this cerly record arises frors ke practice
of wiklneages going hack upon the stalements made by them
to ke poliee carhier. A siatement recorded by the paolice
under aection 181 iz not part of the evidence; nor cen B
staterment recorded under sevlivn 1684 be used a2z esddenge
exCept in corimin circumetances. The evidensw recurded
hefore the committing Magistrate ean, howewver, e naed as
evidenee at the trial un section  ZER of the Code of
Crimingl Procedure under ‘the ‘¢nnditions  themsin
mentioned. H a witneas to the aptuazl sommizssion of the
offence alleged is pol rxamined in the comumittal conrt by
the proserutivn, it mey be that when he iz first fxamined En
the seagions courk, he rasy resile from his gtetement made
1o the police. The prosecirtion would thus be denied the
use of valuablz evldense and the prosciutiom may fail,
The geruscd will alse bave the advantage of knowing the
cafe sgainst hir, Ti [3 *hus necessary in Lhe interests of
justice that a provisiom should be made, 3o long as we
retein committal progeedings. waking it obligatory on the
prosveulion 0 lodd belvre the ingquiring Maegistrate the
evidence of all or at any rate the impertant wWiinceses to
the commizgion of the alleged offenes.

8. The purprmse of the regend chnacimont of section 2074 Abolithon
for the purpose of providing s shortenad form of com- Ot |

mitte] proceedings in Police vepovt cases was, as is weil- ?
mawn, intended 1o lead 10 n speoedier disposal of oviminad
caxes and avwid as [ar 85 posaible a duplication In the tekng
af evidence by the committing Magistrate and the sezslong
oourt.  Fince this amendnient of the Code, a visw has been
g‘l:t forward suggesting that the time has now srrived for

ing away with committe]l prosecdings altcgether in these
capss. The muain wrgument in mppert of 1his view i that
the acrused haz, by reason of the doeuments furnished  to
bira ymder the provigions of sectinn 2074, full natica of
what iz aslleged egainst Wim, that wo oseful purpose 1s
servel by the atlenuated commiltal procesdings nouwe in
vogue and that the cise should go straight to the sesgfons
eourt which will finally deal will, the matter,

oramitml
1,

WL The  wiews capressed  to 8 in eply 10 OUT Djvides
Queationnaire and the arp] evidence before 15 were sharply viﬂ"ll.-.rn.

dividad on this aT.J.u::-:;th:u:h Dne view sapporied the ahalitieg
af the comrmittal atape altogether so that the sessions court
rigy be sefzed straightmeay of these police ropert cases, Om
the olher hend a large section ﬂtP[::lpininn emphatlesily
supparted a reversion 1o the old full committal proceeding.
There was Httle suppotl for the continuation of the present
shortened committal procedurs, :
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There were complants by certain pulies officiels &y tor
the difculty of ernplying wilh the present regquetement of
furpizhiog conies or exiroels of documcnls to the ageosed
permons parlivelavly in cotuplicatod cascs. where nuUmerells
dorummetts snd wocounte were beinp relivd an. On the
ciker hand, a suerper of Tawrors why had apocaeed for
T speosed it the new commifial procerdicgs comoplained
al Ll aa=dhv legiihlﬂ cupies of Tme Jdosevents whoen were
Leing furaished by the police.

11, The pas_ araamuent of those wha adwoculod o vetUIR
to the old pracedure was thal the decumoents and the vl
dence ol sueh witnesses as were cxamined by the police
did hot adeguote'y infurmn the accueed of the triue talaees
al the case snd the evidehe: againsl bir. The . aeonsed
thereby laboured under o disadvantuge undey the new
provedore. Under the old procelure ull moteral wit-
e weta  axgmined  bwelooe the ®agistraw, sno that
e ueensed nad  definite end  elear avidence on nath
stutine  the Jacts  against b, whizh gawe him a
clear piclnre of the case be had 1o meet. Under the new
fiocedure. all thil e was entiled  to heve were vague
statemuerts maie to the police which was et evidefics and
whirs the wilnesées coald sl inpunity aller ar irnpEee
upon when they gave evidence. It was further eaid that
all evideues mat being reguired 1o b led betare the mag-
etrule ama L acoused nnt being st diberty to les evidence
wefpre him wnder the new procedure, the rasgistrate was
hardly in o prsiiion ta excrelse the judicial functions whaeh
are vested M it ubdar the new provedare, To the ragull
he arled merely aa 3 cecntder ul such cvidencs, as may be
led befare ki ahd passed the matter o lo the Besuicons
Coanr-, The resulf, it g said, iz that oot pnly nre the mag-
tetrate deprived of the appoclomity of having balore them
material o wbich ther could sxercis fheir dizereticn €0
dizeharge the aeenssd out they ara ed i sand o the
Rpamens Court, coses which toey therscloes chald vl have
daalt wiza. In the words of the Chiel Juslice vl p mmajor
High Court, "nuow-a-days, i alraost every criming] epse
where e ullsnee Sowolved may be dried either by a onag-
istrate of the Tirst Clazs or o Courd ol Session. e Map-
istrotes invarahbly eomrait the cese 1o Sesswns aml free
thamselves of Suriher Tosponsibiily i copard  to ihowe
po2est'. Moot umratirally, cases séns uo an this maoner th the
fourT nE sessien withaul cxsninaliag result inoa lacge nlm-
her o aequittals. This foeners in the ouble mind & boliel
Ihat oersans ceally guilty acc heing woouitted: and thereby
the ndminesestion of justice s bineehl inlo disrepate

spady reforraad i port to toa oepzcra advanced
iy auppors of the view that comtiltal procecdings shoeld
he wbolished. 12 a sechs a2 VALY argumnents ueed oy
those who express themeelves in favour of 4 reversion to

elied on by those who adwocawe Lhe

the old sysiem ate T
aholitiom  of the committal procedure allogether.  They

TWe agve ol
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alraw attention io Lhe very ansatisfactory patore of Lhe net
commitial procedure, argus thar they asrve no useful pur-
pose and advacale the abolition of committul altogether.

12, lleving given coreful consideracion to the subjeet we
are of the wiew that Lhe abelitinn of the committal proceed-
ings allogelhur will wot he justified, We have reached thiz
wonelusion [ay the following reasons:

(1) There are hound Lo be 2 certain oumber ol
pawte brought up belose the Magislrate ob o police
ugort in which the Maypiztrate sheuld, if be exercize:
Wiz cliserctivn preperly, dizcharge the aomsed sod it
wauld not ke righs 1o barden the highly puid jedicis
officers who prosice nver the courls of sessions will
duties wick should be diseharged bar Magislrates.

{2} 1t would be wnjuat to wn aecussd  person
againsl wham there is no priveag farcie case Lo dery  him
the apporiunivy of satisfying the meglstrate that thare
showld Le wo commital of the case Lo Lhe court of
aeasion by leadiny, if necesaary, evidence on his behalf,
To expose u peranm to Lhe anxisty and expaose uf a
irigl i o Fessioms eourt on the heacitg of 2 charge,
which in all lilkelibood wanld fail, i a courar: repasnant
Lo notivhs of Juslice wnd Lairplay.

i3 Az puinled vut mlready, the cvideoce of wit-
hesses cepordmd i the comeniftsl procecdings iz of
sreal value as Lhe car'iest record on vall of theie state-
ments wnd  delevs o reeording  this  evidenec wiTl
copourage the lendercy which already  exiats i wit-
tieares Lo warerys from Lhe trath,

t4) The large percentage of sequivtals  whaeh
resalzs trom Lhe rmagistrates asling merely as cocduis
pipes in zend the eoses on to the susgians court resnlls
in shaking public confidence In she administration  of
crimingl law and the [unctioning of crieninal cowrss

13, The real remely wrould, thersture, ssem to lie ool
in doing awsy with comeniital procesdings allogeiber ot
‘in making them cfleetlye so that Lhey sy serve their troe
purpese.  Theow is na reasor why peoperly repulated com-
mitial proepedings should couse delsys o eriminal teials.
Tro Fact the lnspector General of Palivoe in Madras staled it
his ewiedenes before ws Lhat in bis experiches somidttal pre-
reeding ucder ke ol sveiem did por occaEinn BOy consi-
derabla deiuys.

Ld. [in Bnglmwl, im proseonzions for S8riogs ollenges, o
preliminazy examinalion iz Lheld by an "ezamining® justice
gr jnatices, slso volled a megistrate, befare the avcused is
zent up for wiwi.  The procedure of preliminary cxamina-
tion wauy originally combodied in sectich 12 0f the Criminal
Jaatice Act, 1925 and now finds » plare in a recent consoli-
datitip evactment called the Mapistrates Courts Act, 1852
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grd Whe rules frayaed wnder it The procediro provided
oy it subswahtially  eorpesponds o the ald cumnmittal
procedire, now epplicable to eases fngtitiled ntherwise than
an & polies pepord Howeyer, there are some ponls of
diferernce  The procesdings need nat he held in public.
The Magistrate iS5 not strietly bound bj the rules of evi-
derra thau,%h n prpclice, Lhe prosecalion esidenee 5 Jed
a5 gl & lriel. The accuagd iy entitled o cell evidaoce and
examine himeel 5y a wilhesi. 'The examining juetoc or
magislmate decides whrther the acoiged person ahould be
committed for trial,

At the prelindnavy ingniry the prosecution haa ti?.ﬂ-atis:f:.r
the Presiding Offlear thet there in sufficient evidence pgai
the aecosed Lo justify his being put on tial,  The evidetes
iy reonrded mn the oresence of the sccured, each wilmess
being oxarpined by counse® for the prosecution dod ooees
exaouned by the scvused or hig counsol  The evidenee
of 30} the procecution witneszes iz pedoced to wriling and
Ieac aver te the wlooewees in the presence of the arpuaed
ang gigned by them. The examining Justice or Magistrals
nred nof be astisfled that the aceused persom is puilty before
i makes an order for commditel.  Hiz duty i to {ind “on
ennsideratinn of the evidenee and on =ny slalement of the
armgedd”, whether “ilwrne i= suficient evidenee to put the
apenred unon trinl hy a jury For aov indictebln affence”.

Motwithsianding the prelimivnary examinalion: prescribed
[or ndiviabie ofelces tke triak for these offenoes ame, we
are informed, not delayed,

15 The Amzicen gystere =lac provide:  selepuards
EFRITIEL NETENns RinE Pt oty trial for serious ofences withe
out g preliminacy inguiry. There appears Lo be fist a
preliminury examination kefore 2 Magimtrate “who iz umder
the duty to bind him™ {the aceised) “over a3 =gom a3 Ke
ig nelined on ihe wheie to keliswe that  them is probeble
vause tooauppose hal oo may be guilts®l This iz followied
by ap inguicy by the Grand Jory—s body of citizens—
who hava to deliberaie “ay to whether 'probabte oaess’ has
been  shown- - whether enough of showing has been mede
o warcant tr:.rirlgg the aeclsed on the charges contatned im
the indictnent ¥ Only if such cayse has been shown, is the
wedscd to e indicted. The praeodurc sdeptad n the
Urited Srates Ly enwices that the accused goty an adequate
opportunjny of kaowing the chze of the prosecution befgre
he iy pod oo lrisl. 1t 2 3150 oleer that es 3 vesnli of the two
ingmiries Ahovenentioned, anly persoms agminet  whor
there iy prima foarde 2videner af the commission of en offerce
arc compelled to staed  Erisl

Y. Qur investigations show that & similar practice of
having 8 prelimlnaty investigation befure suhjeeting a
LPwbkaraer @ Adodasectorion ol Crimipa] Lay, T™FT 3. T

Effed. page z0a,
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Frascl: o kil lor perions offences is alse provided in the
Judicial aysiems arcvailing in the Western Europeah
Councries,

U7. We may alse heve advert to the differcoce  in the e of
Jthraseolegy of zection 207406 and secticn 208(1) which
appears tor ne Jignifleant. Under the former, the Maghsteare
iz tn digcharge the sorured it he i85 of opitdon that such fhargsia
wvidenve wnd doruments  diselose ho prounds for oomrait- SRl
Zing the socuscd persom for wrinkt. TInder the lutler, ino
JEgistrale iz te dizvhovge e aosused i a2 fogds thar s
are nos suffcient groumds  for osrnmmitling  JRs aecuved

reon for trial”. T wulnd appear that the diffevence in the

puapge used iy deliberate and intended o make  the
former presrisicn steonger o laveur of 4 eoonmittal, TTnder
i, aven if he iz of ppicioy chat the grounds are seo seilicieat
for vommitting the accuyed, Lthe Magstcate would hawve nn
allernative tn i commit him, unless he ia prepared Lo fgu
[urther and lurm an opinion that there we no grounds  £or
commilment. Obvicusly, ihe discretion which 1he Maghs
trate can cicecise under the latler provision i wider. [Ta
has b bring his mind 1o bear on ihe sufficlensy or olhet-
“wige of tna grounds. We are nob awrate of the expressinn
af any judiciel opinicn on the trig constriction of the
lzaage used inthe former provigicn. It may b that the
use pf thiy phoascology hes hesa i pari rosponsible for the
Wagistrate eaking enmmmiitals which have been deserlbed
ag “practivally sutomatie™,

3. Having rogare Lo what has heer sald above, W may Seed 1

ba suggested that while there s a great deal to ba 9aid in EFiL
Ervour of meverlieg 1o the ald eooonltial promedere, ibhere is 5 e
very libele the Ter said in Lavoos of its wbolition and perkiaps -.ﬁ,_n
stilf lees in fpvoor of muinreining it in e amepded  Foro, prcsdoes,
Hut we fiaod,that it woald wot be rght 40 resch dofinite
suntilsions on fthis guestion jn vicw of the fact thar the
emended cormupitlal procedire has been in opertion crily
fur a lilkle over two yesrs. Greator cxperienee of ity working
hes, we think, ta be gained bofore ® dacirion is reached io
Iake radical changes o Jegislation s recently enacted.
We are, howerer, elearly of the opinion Lhat the defects
and difficultivz i it workiag, which we have poticed
pbaea, should ©e remoedied b muimble srwehdmectz oie
secton 2074 al “he Cede.

W, therefore, recomimernd thar—

(a} seedion  20744{4) may be amended =0 as b0 Recom-
peovide that all witnesseg 4o the potamission of the méadaioa
crime  and all clher inoportant wilhwsses  shoald ke
cxgtuned in the cnmmiltal proveedings; and

Lu} meclion 20TALG) may be atoeaded 50 33 to cnable
the Mapiztrate to exercize a judicial disctelion whether
& case sheuld ot should not e eoramitted by forming an
opinion whether there ate or are not sufficient greunds
for committing the ascused person for trial.



b ~~-CIHIMTNAT. APPEATS

Right of 2, Uader the Code of Crimmel Provcdure there i,
appeal i generally  speaking, o reghl of appeal, with acme  cxeep-
cimiral © tinnz  which we shall indicale fater, fromy o convlethon by
o ants, any courl tow bigher poart derigrated in the Code

Prauoe 4. Formorerly, appesls Cmom conynetions by a2 roegishole

semgene=s o) thee third class who is competent to dmpose 2 sentencs of

:‘fm_':""m" imapriscoioent aul excseding one mmonth andfor Bpe not

' megeering  one hucdred  rupees. dod o wmogisirats cf 1he

serand  vlass who i compstent  to impose s scobence  af

mpesateal nat exsceding sx menhs ardfer fine nat

axceodicy  Tive undred mpees Tay to the disirict mapis-

grole or to a2 first olass mapislrale ovested  wilh gonellate

powars,  The Chade, as nmmendad in 1935, novever, provides

that xoneals by persons convicled o0 o trinl hield by magis—

Leates ol these two clesses (second amd ERicd cluss] shall

lig 15 the oot ol auszion and reay ae heard by an additiopat

carsinm  iudpe or an assislant geeiona judge. Apoeala from:

vomviclivgs By a Bret olesa magistrale whe s compelent fn

mmpnae o sentence of Impcisonteent not exceading wo yeurs

Eng.-'m- fine ol cxepeding twn thousand rupecs wl=a lie 1o

te conrt of sessioc, tul swddl appeals wee heard onty by

the sesore jledge o oo additicnsl sessions judge w0 whaom

thay sra wmade over cilther by vhe spesipes Sndge or by the

Srate Crnetnimnent by osneral ov spodial vrder. Appeeals,

Rowvever, agaiost oeders matde anier geerinn 122 of the Code:

by thees mugsioatos refosiny or rejerlmy o osucely <Ll De

wrgler poctions NS4 o Lhe  distrier masgistiate. We seroin-
tmend fha’ chese appeais siedld 1o to the couc¥ of wacunt,

Appras M aistnel magistrale Qving aafy @ madistisale of the Srac
Trutl chbazs wteler <he (Onds, eppeal: from  his udemenils. and
diwriocand  grdore slee follow o similar coorss. But, in cages of  con-
E]l':“.m'-'“'[:!'; vietion for an offence under sestioss 134A, Indien Pen
gratralah Code, appesls lie to the High  Court,  Further, all appeals
from the jodemeonts znd orders of presidency mmagistrates
whinge foders of pmtshonent are eowal to those of tiret cloos.
cregidiraie; Iie to the Hich Cour, :

Appuals Appeals frorn corvickicn: by magistretes whe are
fromnsaTion gopeislls  empowars]  under sectinn 30 oF Lhe Code to
B s MR e poee senionves  of imerischewns  nob cxeceding soven
’ YvesTs Aien e ko the iliph Crwt, i the sentence  impesed
by thom exooends Four vears, ochereize, aptoeals [ie o Bhe

court of pe:zion.

ThE
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2. Assizlanl yessivns judpes ave comopelenl W0 peks & r-f'.p[reah
sentence of imprisonment [or 4 ferm ant exceeding ten W10
yesrs. Apprals Irom sny seatence pessed by suck jadpes g hy
fur ¢ lerm exeseding  fnur ooy lie e Lhe Migh Court: n the cowrt
all ocher eazes, apocals liv to the court of session. Agppegls of session,
EEAINFAL, Convivtions by 8 sessiona juige o an wlditional
gussions  judge who is compelenl to pasz any acnlence
authorized by law lie tn the High Coust,

1. & perzom l’.'l'_'-l:'.".-'j-;.'LEE;._ cH a 1rial heln:i_ I:|:,._- Ll-_w. ;ﬂgt Coart Appess
in the cxereise of 5 nedioaecy erimingl jurisdietion van in from wodees.
cer-ain  Coroummstances.  anues] 1ades seelion _41]7-"'; of the i'llml_:"-
Cowbe: sawh e appea’ his Lo he hoeard oF a Division Meeel 5o
al the Ilizs Toacl,

8. A gt of appeal An tne Bupreme Courd fron any Aepeds o
judpment, final erder or sentence of a Fligh Cowt in g tij;*l“ —
erimingl proceeding is atsu permitted by arlicle 134 of the ey
Constitution, [ the IZgk (rum coptle: skat the cree o5 oz
fit one for appesl and, in eerlam olher citcomslances, when
B Agnlence of death has been passed.  I'n addition, the Cons
titution kas provided for appea’s by speeial leave wader
artizle L36

§. The Ceode conleons a right gl ippeal wot ooly  against Appeals
arders af convietinn bt wl@o againat cerain other  ardors, ﬁ‘;‘:‘ﬁ;
line wrdesy reguirny seccriy [or keeping e pesve or for P
goad - bBobaviear, orders reivsing o seespt o pejootiog
sirclics and neders ander seotions 2650, 486 4T6-B, R34, 324
ele. af the Coede,

T, Though, ordinarily, & vonvictinn b 0 criminal eouat s Xa cighr
sabject s appeal (o o hipher court as provided o the ;"I“"’E:h“;!.‘
Code, there are, huwewver, ooriwin cases in which the Crale 3:5.,:_ o
does nol give a sighs of apgrcal. Thew e

o L) Genevully speaking, where an aceincsd e rsun
aas pleedes guilty in the drmi coust, such weal | coaart
orifg culher 4 megisteate of the fiost clags or o PLeesi-
dovey may steate, o coart of sossion ar 1he Hixh Court,
Lhere i3 oo rightl of anoen) cxecps b 1o the ek-en., or
lzzzlity of b0 =ontane vhesTien 217y,

T30 Where @ovnagizleate of the 4esl class, 5 disiciel
magislrdle or a court nf sCsion imposes a sentence of
like nol excesding Afty rupces, Lthere s no mght of
appes!, [Sestior 413

{3F There is na right o appeal whoee 3 person has
oeen convicird by a4 coun of svasion and seniopced e
imprlacnmenl 2ot a peecd nol execcdicy, ane mooih.
{Seruon 114)-

{4) Where a presidenoy sragmrrete, the coort of
session for Greater Bombay or the High Couet gasses
a8 rentence ol imprisnnmeent not cxeeeding  six rontha
or of e not sceeeding 1wo hundved pipesa an oppeal
in barred by the Code. (Sectiong 411 & 415
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(5) There iz vo right of eppeal when & person tried
surirnatily has heen senfeeced to a fine not exceeding
twp hundred ropees.  (Section 4117,

d. A speeial provision in the Code, however, anables  an
acellsod peranm ta file an dppeal  even Jn the sbove-men-
tirmed cosrs where the punishment therein mentioned i
combinzd with  any other punishment (seotion 416 or
whera he has bween conwicted in one wial alore with other
pETRNG snd ar appealable judgoent has been passcd in
tespect of the ouher persone. (Section 41540

8 TL will pe  observed thal an  apprab lies in all coses
against a vonvictinn L o maepgislrate of the second or the
third class. In the penerality of rasus of convictiona by
mapstrace: of the fitsl ¢lass and =esgions judges. 4 :ingle
appeal g provided, except in petsy cases and from  certain
wirvmary convietione. Unlike in civil cases, thers s oo
tlpghl  of second appesl. The liph Court hos, howeyer, a
revigional jurizdiction which can be availed of by a3 com-
¥icted person who hes po right of appeal or who kas Failed
Lo gumeaed in the asoellete cours. We skall deal wi-h -he
rearidiongl jurisdiction and s sobpe clacwhers,

1 IL was represented 1o 1y that es 4 conviction for a
vriminal affener s & sligma  which may result in fer-
regchibg ronoequences to the convivted parron in his sosial
and publin life a right of appesl should bW given in all
casen. We al'v unable to apree with 1his view. "We are gf
apinion that in not graning o right of appeal in the cases
delailed above, Lhe Code has procesded oo sound practical
soigderations of expediency. The might of appeal  which
amauniz tn A& right o A re-hearing is not 8 netural v
inheven] righl of aoy peraon, Il iz essentially the creation
al statute.  These peovisions have hean iH existence for
many  decadea and do not appear 1o have worked njustice.
Thuy enaxe for tinality 'm a nurobar of petly coses. MNor has
our attencior been drewn in the eourse of our inguicles to
an¥ real hardship  heving resulted from thoem The
drmatd for their removal appears te vs 10 be hased o
op theoretical grounds than on any actus]l  instences of
thelt wnsatisfactory operation, In eases of clear injustiee, it
iy alwaws opea to the porson agprieved to [hvolic the revls
sinnal jurisdiction of the High Court

11. We mer here relor to certain anomaties in regakd to
rights of sppeal which, in our view, need to b remaoved,
Az sal vul, dbuve. & sentence upto siv months' {mprisenemerd
or g fine uplo two hundred rupees by o pregidency  magis
1l i oot apnealable. ‘The main ceezon fne pel PETMittng
appeacs in illch cases would sppear 1o by that  the presdis
dec:ey  magistealcs sre oo al any rate were st one 1tlmn,
highly paid nfficers, ponerally solected from men  of

tlenee st the EBar or hlghly experiedced judicial
cers. Appesls from senbances pagsed by them [k to the
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High Caurt. The moo-apocalable senfeoees which  they 1’“%“
My pe=y are, therafore, naturally  highey than thnze of ;T:ﬂsmfgh
grdingy sl class magmstratas, They have been exercising

thise  powers ever gince the Code vame  inle cgislence.
Experierce haa ghown thal the instilution of presidenioy
magistrates has been wvery umeful. Mptwithstanding the

regent sppuintmenta of Minior judigial ofleers ferom e

serviea o their sadee, Lhe proeral viow seeme to favour the

ratention of heir existing specizl powers.

Ao sens

But t iz surpricing thas in cooleasl with the position of e,

presideocy  matistrates, the  timit of  pon-appeslaole
setiteniees it the  cuse of svssions  judses and  additicnal
sensivny  judger [other  thon those i Greater  Horbaid
showld  be ech Tower, These officers  are empowerad  to
impoge Lo cxlreme penalsy  provided by law. They are
reerulted fromn peraons wilh a lung judivial experience or
Irom among ex pericoeed mentoces of the Bar,  Cases which
ot nuormelly hesrd by a0 courl of seszion are of g very
tvrivus and complicazed pature and manre difoglt than
thome fried by prosidency  wagistrales. L mey slan be
poieted out that nresidency  mapistrates ather than  che
chief presideney  mugistrace are lower io stetus than @
segsions judge. Tt 75 far from logiesl that o right of appral
shiclld  exist fror @ conwviction By o judge  cojoving e
sUDAriar  slalus while ng auch right is available in vespect
of o ke senteure paszed by & judme of po Inferior status.
The limirz ol lhe non-appealable seotence that con he
paF%e] by w judze of Lhe vity sessinnz coopt in Culeatta or
Madras are the ztame as chose of sossions  judges in the
mcusail and whns fewer than those in the epse of presidency
maglsirates in the aame towes, I the denial of 5 right of
ﬂgPem M a vertain celegories of oiges is justifed, the rnle
should work uniformly. We are of the view thal Lhe limits
of huo-appealeble  séniunees  passed B SeSsiuns  judges
and addilional sessions judges should be raised and  made
enéical wrich wheas (in The vissch of presidency magisirates.

12. We have pointed cut earlier Lhal under the Code, Appal
as amended it LIRS, appeals by pereons  conrvioted on  Loial m -
held by sevund and third elass magistrate: Lie to the court (500" s
nf session. These appeals can, howewer, be bheard by 2B magistrures,
astizlanl sessivn: gudge. Prior to the amendment, such
appeals were heard hy either dlstriet magistrate or OGret let
class magslbate specially cmpowered o thal behulf. The i he by,
reasnn for 1his Gmendmont wee  to prevent appeals  from
senletwes ol megistrates of even the lower eategorivs being
deull with by executive alliccrs like a distriet megistraze or
a sub-divisinnal magistrate

13. Thiz ameodment, though enarted Lo offeetuats i Rezittlng
very  dusirable purpose, hes resulted in greac inoonvon- incoave-
lence wnd congeslivn of warl, An aseistant sessivns  judge diwe od
is generally am officer of Lhe status of a subording e judpe ermgestion.
or civil Judge, esnigr divizicn, On the oivil side he hasg
unlimited jurisdictlon and is 3ls0 generally lhvested with
I M of Law-_51.
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poowers o heay appeals from the devisinns of moansils  or
panicr eivil judges, Az assistant sesslon: judpe, he iz also
competent to lry eriminal easey punishabla wilh imprison-
meni [or & term mot cxecedine ten wears, Mt has bepon
redwghized TNAt afxistant sessions judges heve, a2 5 plags
been napdling very hesvy  and importent  coses buth on
the cvil and erimingd side. It is on this elas: of officers chat
lhe armended Cuds has [aid the additional duty of hesring
apacals [rom qentences; pussed by the speend  amd  thicd
ciusﬁ megirtraies,

14 We are of the view that !hesy subordinste judges
whi wanld alse be antrusted with the powers of  aouistant
sEEsiong judges should fot ke entmisied @ith  cominal
appel’ate  work 1a the shepe of pppeals from second  angd
thisd ¢laws magistrates aa we would prefer them to
devnte their enilee lime to the friad of suits. I on  the
olher hard, these apprals are o0 be leard by sessione
Judges ur additions) sersions jndpes, it would wmesn buacdens
ing these hi;{hT};ﬁald and vwarworked officets with a3 zond
dead of ptly wu

15. In Htaled whoete separatinn of the Judicizry from

the ereculive has been efected, 1he amendment of the

Code Eas not much mearning, The distrct mapgistrate: hage
been under the diteel control of the High Court &EE.‘E:
in the Slale of Bnmbay, In the State of Madras, the

Az amonded,  was, tharefore,  further emended Act
NI of 1058 which restored seetinn 407 of the Code to its
form pring Lo ihe Centrel amendment. The same measure
was aken o the State of Kermls by Act W of 1857,

ln Btates where separavivo hag been introduecd, except
Bombay and parls of Andhra Pradesh where there are no
Jadicia' disloirt magistrases. the colize criminal {udisary,
intlading the disiriet magistretes {Judicial), is under the
comtrnl Of the iph Courvt and the tesson which Ted o the
Central - amendnent of the Code har ne appheation

18 We have, in another place, recommended the fmrme
diate  mireduclivn of the aeparation of the judiciary from
the exeoutive in 8iates where il does not yol mevail oy
iesue of evecurive orders ag in Madras and  that Centrat
IEfjslmiun providing for 4 untform aystern of separation in
all States be epacled. In the ciroumsiances, “he Central
amendinenl  will bave to be tepealed and the provision 1
sivllon MW7, ag it sleud before the amendment, vestoted.

17. We vecpmmend, howewver, that vl & real system of
sepAration iy introduced in States where it does nol expst,
care shonld b laken to see that the strength of the judicinry
at the level of the assitant sessions judge which ha:  to
hesr there E;;_Eealu is yuitably strenpihened in ocder that
the other work ellotted to thess officers does not £all  Into
arrears. This ham, we undemtand, been done in the Penjab,



m3

L&, T iz ymportant thal appeals by persons who  have Speedr lgiﬂ'-
- Betn found guilty of offences should be dizpozed of tuielely porsd :i

It ane of the abjecss of puocshment is to deter ple TrcHh jpreis
touimiling  offcnmes ov areounl of = fegr of the comse eseqsl
quences, delay in he sxecotion of 1he sentence Againg.
a persats lound  guilly on appeal would onky dull the edpge
}:nf the detert*cxii aftpct. GEE 1he ather .:i'l yif a persnnh;s

ound nol guilty on appeal, s egoally impariand lhat o
I shiowld haee geen spaced tke spomy ol a lonr SUADET 2 E&ﬁ"ﬂ_ﬂ
Luocked at from say angle, tkerefore, it is destranle walhs i
that <rimingl appeals should be  disposed n; far more E;IHI;I‘E["
«ipeditivuzly  then mo:l ovher judicicl work, As p4peT '
oonks bave to be prepared in the High Courta before  the
appral i3 hegrd, we aupursl thal criminagl appesla in the
Hign Cruets shocld e cisposed of within a perlod of =i
mimths [fom the Jute of theit mstitution. Greater axpedi-
ten wan be gehioved if suilable administrstive aTTane-
ments are made, in order that printing iz compieted within
A mimth or paper bonks are cyclostyled mstesd of bwins
printed,

1 An examinetion of the fipures revesls, however, &
very {ishedrtenity situaticn *n regard 4o the pace end the
volume of the dispasl of criminal appeals in mosl of the
Iigh Courls. Tha tables set out below glva the fgures
showing tke [nsttution, dispozal and pencency of criminal
appeals 1 the High Courte of vorlows Stades i toe hite
1956 end alas the vearz of Institution of the criping? appeals

'f;;nding in the various High Courts on  the lat of Januery
T.
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ZL H owill be coticed that in geveral of the lligh Courta
the dispoeal of eriminel appealz has het kapt pace with the
institution. In foet, wo anslysls of the siutisticz foc the
yeurs 1833 tn 1958 revaals that the tdency nf eriminal
appeals it the High Cousia of Andhra TPradesh, Amgam,
Bihar, Bombay, Madhya Pradesh, Orissa, Punjab and West
Eengal Nas been prsgreasively rising. A2 many as 3707
arimingl appeals were pendiig in the Hizh Crurt of Uttar
¥radesh oit the lat of Jancary 1957 snd quite 2 high per-
cehtags af those sppeals bad been pendiog for  more than
atte year. In Rajasthan #lse, seme of the pending criminal
appeals sre very old, We hawe carlier veferred to  the
targer of zix monthe [or the disposal of criminal sppeals
and revirluts in the High Courks aned stronuone effopls will
he needed if thiz 1zrpet is to be arhieved.

2L, The need to enlarge: Lhe powers of w single judee zo
85 L0 enabl: L o disprec of cectain catesorics of matfe-s
in the High Court has bedn noticed  clsewbere, I[n this
fespect, there i3 a large amounl of veriation in the practice
of the High Courls. A single judpe in Andhra Fradesh,
Madhiva  Predssh, Madrea, Punjah and Uttar Pradosh
oears all crimioal appeais except thuse o whivn sertences
uf desth ne truprizomment foc life have  Leon paasacl;  jn
Fibor and Rajasthar, a single judge hears eriminal appeals
In casrs in which sunterces of imprisanment apta s perlod
al en wears have been pesaed: 0 Assam end Orissa, the
aingle judge's power to hear etiminal appreals i= sonfined 1o
caktd of Aemientes lpto ome year™s Unprisonment; in Weat
Bengrl, o sibgle judpe cannor hear criminal sopeslz in amy
ciatie in Which thore is 3 zentenee ok impeisnarmenl whethes
substarlive or in dafaull,  The extreme position i3 to be
found in Bombay end Myscre wheoe a judge sitling singly
ie nnt vinpowered to deal wilh any crimbnegl appes]  whal-
C¥EL.

22 We see hw reason why the powers of 2 single judpge
i all the High Courts showld not e enlarged 5o a8 to chahble
hin: to Jeal with wll crivinal Jppeals except thuse in which
remtenees of death or bnprisooment for life have been
pazsed. The evidence before us shows thot such & practice
which hes prewailed in Madras for o lung nnvher of YEATS
and alio in clher Statzs hag wocked ratisluctorily; o g
diffientt tn zev why il should nol werk equally  well in
other Stalvs, The view was expressed by 8 seninr Chief
Jusiice that to enfarge the powers of a single judge In
crimitnal cases would be to place the life, the fibeoly and
Lhe property of individusels in the hands of an Inadequately
eqlipped tribunal. We feel that such a wiew daers not do
Justice tn the capsvily of the judges aod  arises mainly
frozy the long practies in some of the States thel ol
crornitgl malters shonld be disposed ol by o Bench of
Judges, The adoption of the praciee we recoramend w1
greatly help in removing delays end in economisin jndge-
power =0 that, the targets we hayve indicatad E]SI:'WEIEI"E For
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dispozal of Lhe work in the iligh Courts will be resched. It
should, of cowrss, be openn o partieclar High Courts to
provide that cvimingl yppeals of o certain categors should
be heard hy a Beneh of twa judges If the state of worle nnd
the judge-power in thal 113gh Court voable il t0 so prowide
consiatently with maintaining expeditinn .o all ofher
clagavs of work in the maoner indicated by us.

2. In this conoectioh we would lilke 0 draw atlcslion
tn a practice obtaining in the Bombay High Coart with
regerd tn the dispossl of criminsl eppesls. There s s con-
venllon it that High Cuouwet by which o111 ready  criminal
matters pre diaposed of hefore the eourt closes for the
vacalivo al the cod of 2 lerm, IE neweessury, two or oven
thres Benches are romstituted so that all pending criminsl
matters which are ready are dispoged of,

We feel that if auch p practice s establiched in all the
Ilipgh Courts sod an cfort s mede o clesr off sl pendins
celminal matters by depdaying ar many  jidges ag  are
neeessary, eere would be no Likelibheod of 1he ITigh Courcl
Falling into artears (o thiz impertant teanch of itz work,

24. The ]:-na:ltlnn i rega.rd to eriminel appesls in the Delos in
eourts of sesgion in Uw varivus Sates Furinp the year 1956 5':"““-“‘“
appears from the undennentioned Tahla.
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It will be noticed that in the Siates of Bihar, Madhya Pra-
tesh and Uttapr Pradesh, there are pending before sessiohs
conrts a larpge number of appeals more than 2 wear old.
Utlar Predesh again showrng the largest number By [ar,

85 There is no reasnn whatever why, in Siates whese
FPIDPEr suparvidion iz exercisad by the High Courls, there
Ebould he any errears in erirnibel appeals in the coprta of
gegaion. Tk Mlod-se, o syelsne of aoek ©igid  supervision
provaile thet ane finds the aversge duration  of oriming
appepla in lhe asssions couaris dueing 1w yeers 1964 pnd
1305 waz oniy 32 daws. ln 1858 the average ducalion wes
a7 low 05 Dweniy-1wa days, nolw?lhstanding the faol Lhat
BEESInI: colirts in Lhal State do oot hear griming]  appeals
fluring wecations. Te Andhry Pradesh alas, the average
doratirm »f eritminal appeals during the yeprs 1854 wsnd
1855 ranged between 1hiry—azat end forty dayz. Thongh
savne High Caatls hawe Bxed nnd have been ghle 1o achiewve
2 Llarget bo thirly days fnr the spesal of these appesls, in
order to bhe oft the sale side, we recommend o target of

gixty daye frome he dote of [Ding the appeal te the dote of 4

dizposl  Thal shoutd not, howewer, prevent  vourls from
eiming at the ideal farget of thirly days

28, We raay, o this cohoeclion, invite zttention o the
praciee proseribed by the High Crapet of Madoes for  the
disposal of criminal appeals by magistrates which has. wiih
autne moedifications, been chacread by the sessiona  judges
i e disposal of appeais o that State. Tt s fhe ohsere
anve of inis practice which hag  enebled the subordinate
judiciary i iner State tn dispase nf crimingl sppeels with
an average duracien of 1hirty two dass.

In i first place, all joi? appeals are subjected to w
cloze scrutiny vutside vourt hours and noties is issued ooly
Im pruper cases. If it is decided to admil the sppeal, 1t 1s
posten Tor beanmg wihin a weelk or a fertndehl, after son-
sulting the puhlic prosecuor, snd  the records are
tminedixtely sent for. When a memorsbhdum of appeal is
presected by o lowyer, it is received and serulinised he
tkv magisitate peracrally, If he cossiders it wo he a [l
cafe Ior disposal under section 421 of the Criminel Proce-
Aure Comde, he takez it up immoediately and  aska  the
appallant ar his Coupdel lo commence his  argoments.  If
an wljnurmenert 35 aake:d S, o short adjournmant of  less
than a weelz iz gronted. the dele being fived tn consultation
wilk the Counsei. In razes where the megiztrate Jecides
1o admnit the appeal oned [Eser outice *n the Blate, he [xes
the date ivamediztely o censultation witl the Coansel for
the appellanl and pabliy prosecator. The tixakion of datos
in thiz montet by 1the judpe himaelf aller looking into his
diary and consulting the wmvetdence of Coungel  zvalds
adjournments of criminel appesls,
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A perind of thirty days ia figed by the rulez a3 the
maxinum pericd for the duration of oriipinal appesls. In
sll eszes whers an appeal hag el pending far aver thirty
days, o0 uvxplanation has to accompany  the judgment as
also a ataterment of dales which, under the rules, has 1o
adeumpany every  jul#ment and which is ecalled the
calender  swlement  The judgment end the ealender
stalement have to pe submitted to the superior  ennrt  in
i E L

The viservance of this peactice has  rosulted in the
aversge duration ol appouls in the court nf maglateatles who
b mol enjoy any vacationa to bue ss low a3 seventeen dpys
in 1BGR and sixlonnm doys In 1956

1. A large twdly ol vvidenee before nz ahows the riging
proportion of the mumber of aequiliale in criminel cases in
racens ¥esaTs, This led to our attention being drawn 1o the
prwvisions of the Corde in cegard Lo sppeals from acquitials
ahd Llhe recent amendments made in the law in regard 1o
such appoels. Commenta were alap made by vorlain wit-
nesses at the uncertainly in the law a5 ta how  appcals
Mo aequiltlals were tn he dealt with by the courts which
thad arisen by roddot ol cerluin recent decisinna of 1thi
Supreme Court. |l breonea, therefare, noecessary 1o deal
gerarally with 1he law refaling to appesls from asquittals
with patlivular reforence to the views expressed in reggrd
thereta by certain Etile Guwernments sod the uncertainty
wllch iz said tn hase orepr inty the law on the suhjeet.

26 The priociple of perroitting appeal  apainst ao
arquittal Fa3 bevs counderaned on owmerous  acoazion:  as
being contrary to the Westeets Ideas of juslice and une
partallelad in tnoe jurisprudence of any eontes, The matter
wils, Or more than ore aceasion, eonsidered by lhe Gow-
ernitnend ol India who vame to the conclusinn thai the cight
of appeel apainat acouittal was juzlibed b che ciieums-
tancea in thiz country,  Indeed, (he gquestion  of amending
the law in Indie in certein respects was vaised, particularly
50 ar to reguite thas it the cuse of appeals ageinst amuittals
1he appellete court shruld he zatisfled that 1he ocder of
asquittal waa “elearly wrong”.  That sttempt, howewer,
[ailed and the law haa remainal wbchonged oocept for
Teset] g telmetils made by et X00VT of 965 which will
bar ralerced 1o lsler.  Thus, appenls against aequillals stend
tunder gur law on the same footing a8 appeasle agpinat come
wietinne ewcent that guch appeals esn be filed only by the
2alt or by & private romaolaingnt with the sperial leave of
the High Court. '

2R, Hoprewer, the rightl Lo file wn appeal againrt
aequillal which till vecentTy enuld he exercised obly by the
State Govertmen! s, as 8 matler of principle, haen avatl-
el of only in exrcaptionel crses snd when public  interest
and lrenquillity requitred 1t. The power of appeal againet
acquittdl has boen described by 3 Btate Gowveihiment as s
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speclal provislon in the Government Armaoury which s
Judicially reserved fr exceplionz] oreasfons and which i
10 bwr uzed ocly wfter most anixinns considerstion in cazes
wnich are thameelves of grest publlr imporaoee oroio
whih a guestivn of prinecipie ia inwvolved, The Govern-
meant therefore have o responaibilify not to dull the edge af
(Fiis selelary wespon b utilizatinm in eases which are of ne
ganelal inletesl and impurlance or unleas it is shown  con-
clugvely Lhet the inferenee of guilt 2 irresistible oo in
which the indicatioos of crror in the juggment of the lower
woutl ace sueh as 1o produce a glaring and  poaitive  wis-
carriage of justice of grove nature whicn Iz derceatery 1o
the zoualation cf tne Judiciary and  detrincental ta the
cummon interest  of maciety”. T aceordamce  with  1ha
prineiples %o laid down, befors directing  the public proze-
cutne ta flle anoappeal against aequittel, the State Gosrert-
ment divects the Legal Depactiment 1o svrutimse the cese
and it i@ noly wlter zech zorating, iT the caze 15 [ounpd to
he & 0t one for being taken it appeal, that the public prose
gutne s authorized te file e appoal.

40 Ant XEYD ol 180) has, howeyer, (Dlreduced amend- x ohe ar
menls Lo sdelooh 407 Code of Crimina®! Trocedare  whicn coouplelnent
enable & privare complainant to appeal afainsl on order of EU‘ -
aequittal aller chimining special leave fram the High Couet, ™
A perind of Tinitation of sixly duys has been preacrihes] for
Gltng 4 petition 1o nbtain anch lagea, In b ovenl of &8 dis-
izl ol by applivolion for speeisl Tesve, wo wphpeal oan
e le] Lroen Lhe urder of wequital; thus, in sush an ayent,
the Babe Covermment would be precludeg rem fillng an
appead

3l. We hawe ohlained from all the High Courts {ipures
rolating *n the oamher of petiions by compleinants Lo
spcinl lewve 1o appeal againat avders of wequltial in crimi-
nal ¢azes omd the nucmber of casea in which lexve Bas been
grinled. The percentages of Auceessful petitions vary from
fiftern to e 3litly por ccot.

However, e hsve not asez able 10 obloin Shformoatioe
as to lhe moamvaer nf caees  in which the appeals ingtlitated
an such specisl jeeve have heen qltirsalely suecessful, Tn
the aharnee ol Auch information and on the bests of the
[tgures now aveilable to ug, it 18 not possible for ve to come
tn @ eemelesion as 1o whether the exirting provision for the
geant nf auch deave shodld be continued, T wunid be
dusirable to wuleh the working of this provision for some
time and chtaln inlormation 85 to the nowhee of sccceasful
appueals fled afler obtaining =sogh speclal leave. It wonpld
than be poasibie to rofe to a coneluaion i repnrd to the
valuwe of ils newly enacled proyision,

32 Under scetion 421 of the Crimiral Procedure Cocdé, Soptim 4a1
the appellste court iz cnrmmpetent o dismiss &0 appeal Or, P C
sutarearily “If it conslders that there is no sufficient ground
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for Intecfercies'’. This provdsion {a applicable both to
appeals from vonvielivhs and to eppeste from  aequirittals.
The power of the appellate eourl in disposing of the appeal
il il dues not act under this seetion 1421 ol the Criningl
Procedure Cnde) is 1aid down i section 435, Tt slafes Fthe
Court mmay if it considers that there s 1o zoffclent
ground fur mcerlerenee, dismiss Lhe appeal, or masy

(a) in an appenl from an order of acquittal, veverse
such order and direct that further enquiry be maede, or
that Lhe savasod be potried or commluted foc irial oas
the case may be, or find him gquilty and pass zentence
cm hivn according tr lawr®,

Tt w11l b niticed that 2 far as the powers of Lhe appellata
court ere cooecroed, there is no difference hetwesn ippeals
Irum mequittals and appeals from convietions.

33 It hws been zupgpested by the State Governmehi oE
TIttar Pradesh that the frequency with  which appeals
against aequiltels Oled by the pubtie prosecutor under the
dircelions of the State Gowvernnent are being  summarily
dismizsed under section 421 iz a matler of grave congern to
the Siate Goyernment and that, therefore, such  appeoals
ahaoygld he exeluded from the opecatton of section 421 Tt
hes been elolmed that these appeals are filed alter very
eareful acratine of Lhe reeords by 1he law ofticers of 1he
Stlale and emly when public inlerest or  public gy
requires thuat the correctness of the devision shoull b
challengel hetfore the anpellete vourl. The view has heen
avprassed thal the summary dismiase]l of these appeald Mled
after esreful deliberation hy the law offleers of the State is
detrimental to the prostipe of the State =nd thet there
should b ar amendment of the law which would prevent
appeals an filed from being rejected  summarily withuut
hearing & [ull argurmznt an behalt of the spocllenl Srate.
In subatanee, lhe suggestion smounta to teking away the
eourl's power of summaery dismissal under section 471 in
rases of pppeals against acquittals filed bwr the Eale

Thais uppeara tn UR to be s curious and atartling sugges-
tinn. There appears 1o ki o Teason in prineiple which con
rall fur the Stazr being differcrily treated fromn anoy other
appellant.  LE is only pight that the Judge belore whom the
appent comes for igsinm Ahguld have as moch right 1o
test the racrits in 4 (rovernmentl appeal a2 i any  other
appurad. Tt ia perfeclly open to counsel for the appellant
State tn setialy Lhe judge pt the praliminacy heacing . that
tne appeal deferves admission and there woalid appear  to
L W wwaTvant for suggesting that the court wonld not hear
pounsel fully al that stage if he wishes  be 2o heard. TH
before the filing nf thewe appeeals, 14 matter has heen care-
fully thought vver by the Legal Deparfment of the State, it
should be easier for Coungel for the State to pul all his
points of view tn the admissiol judge and indues him  to
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acdiedt the eppeal. It is 3 matter of doubt whether sufficient
gtlentinn is given Wy Lhe Legal Departnent of the State
hefore laking a decizior. to e the mppeal. AL soy tag, the
courte which have summarily  distolzzed some nf  these
appeals dv oot think so. Dessi J. of the Allahabad Hesh
Crourt oberved io a ease 1 do bot, eansider that thiz was an
sappeal which shonld bave beot filed by Goveroraent **4*
TEkey shouid nnt have filed an appeal whan Lhere ix oo evis
demee gt all ygarnst the aeewsed, T Government dn oot
like their appesls tn be dismissed summarily it is obvicues
that ither shiocld ool e appesls which merit chiz Tate
The Counl meskes nu dislinetiog betwsen gape'lans oand
appellent'l

M, The evids of accopling the suprestion made T the Pewsr ol
Stete of Tttor Prodesh ave chvinons, Bien int cazes where it ;'1“‘-"';‘“!{
apprars Lo the Wigh Coort ot the sdmission stege  that the S0
appeal hae ko rerit, oolice weald Eave 1o be lasucd  ta e cactsme.
accused perann &nd he wipuldd sither hore th he keplk ic
custedy or enlarped on hail. lle wnuld be pul o the
expense of emiering gppearatice ond of engaging  coursel
Uliimately, it may well bhappen that the Hiph Courl will
2iarigy The appes] without callivg wpon the  mesporcant
mocuacd 1a esply. Al 1his would eeuse nnjusiiice bacess-
maont to the seeused.  We hae, therelore, 1o hesitation  in
Tejeling thiz suapestinn.

83, W ahsll *ann e So the questioc of the Uoeerta oty dewes of
in the lawr said (o hawy been eresicd by cprtain recent devic E High

siots of the Supreme Crourt, WML;; —

tiue  4I7
A

Prior lo 1034, Eigk Cuarty in Indis had oxpeessed
Ailfering views in regard to the prineiples on which  they
ghould dispose ol an appeal apainst acguittal under section
417. T 1334, the Judieiul Committee of the Privy Couneil

anted leave o appeal in a case specifically “in order that
t&;E differeter of judisial opibiuh,  whick it was  slleged
exletad, might be resoleed™®  Though = large nomber
of swalhuritice was cited belore e Privy Couneil, Laopd Wisw of e
Ruszal of Killowen swho daeliverod the judgment of the Prvy
Duanl, withnur referring to any of the esecs, summed up !
the legal pesitlun which follewed Crom @ coesttuetion of ihe
relevant secticns uf the Crele in the following words:

“There ja in their opitdon no foundation  for the
view, sppavenily supported by the jedgments of some
Courts i Inddia, #hat the Hiph Court has oo power or
tarizdiccion Lo rewverse on arder of acouitiel on a matter
of favl, vxeept in cases inowhich the lovwer eourt  has
‘ohetinately Blundered' or haz “through inrompetence,

-—

12iube v, Caika 5aAl, M T . 1953 Alwhobod 2T a0 page 275,
9Ghen Swarlp bl prhiub vo Emperas. A7 LR 0934 P O 227 M 225
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atupidity or prrversisy’ reached sech ‘distortod cosclu-
aiona as So produce s posilive miscarrlapgs of justice’ or
haz in Sl other way 2o condipeted iteelf es Lo prodoee
a glaring mircarripge of justice, cr has heen iricked by
the defelwe w0 Bs to prodiuse o sroler Tesclt

“Cacticne 417, 418 and £12 of the Code give to the
Tigh Cousl full power o faviowr at lerge the cvidenos
pnan which the srder of sequiils]l was feundad, sed to
reach ko colclusicey Lhat upon that evideres the grder
of sequimal shauld be reversed. Mo lipvitetion  sheuld
be nlaced upon thwt power, unless i be found expreza-
iy osteled in Wby Code. But in cxoreming the power
conferred by the Cnde and before reaching :ts conclu-
slome ppon f=et. the High Court ghould and wifll always
give proger weight and conzideration bo sileh pnatiera
as (1} the views of the trial judge s o the credibility
of The witnesses; ™ {2 the presumption of innocencs in
favour of Phe aeepsed, 8 presumplbion  cectsindy  not
wersenat by She el thaf Ee har been acquitted st the
trial; (%) the right of the sccused to the benefil of any
daubt; gnd (4 {he slowneds of an sppellate ol in
disturbiap a finding of fact a~rived at by a Judze who
kad the advanispe of sering the wilnewsses,

T atete this however tr only to zay that the High
Court in ils cordwct oF the appeal 3houtd and *will act
in srcerdance with cules snd orinciples well known
gnd rocopmized lo the sdministratlon of justies®.

These proneiples were reaMirmed by the Judieis] Cooe-
mitkse of the Privy Council in a leter decision.-

#h. Judging from its reported decigions,  thy question
gevtps 10 have Frst arisen before the Supreme Court in
March, 1950, shorly after its cstaklisheent  The malter
wut beerg by a  Cuurt of six judges. judgment being
deliversd hy Fazel Ali J2 He peferred with approval o
the derizion of <he Privy Cooncil in kel Swarap's case as
coatyming “tha frae potion e remamd Lo the jarlsdiedoo
of the High Court under section 417 Cr PO in ar appeal
froom an arder of acgrital™d  The judgment also stated
that Toe et eoudd oo “suppart tho view #nlch has been
expressed in several cases that the High Court has oo
power urder speiicn 417, Criminal  FProcsdure Code to
trverw £ judament of acroittal onoest the Sodgmeat bz

ur Mohumed oo, Empeser & TR ugas By CoZiL Leed Than
E;anﬂ el iwering the judgraeol oF (bt Boaea and refecting 1o chie sarller decl-
Riomy maged

v otere comdly D oonly ons principdy; ic the strbs sanse af  the
wrg, Lid dresm Thobe § CIAT 34, thor ohe Figh Coucl 'cht fuil pomes
o [ewsiw ar Jaege all the evidoner dpon whicn rhe order af E.L'g_u:i!ta.'l
waa foumded, amd (0 peAch Ehe corclugizn that apoR rher epideqos
the prder o7 soguitesl should be peverssd’” ar pdes 293,

"Proodas v, the Stoe A T Ra 1984 5. B 368
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marwarse of Lhe suberdinste aourt has in some way or other
masliceibed  jweif 2o gy tu produce a  miserreiage of
jusatime_-

A gimilar view waz  expressed by Kenia C T, in
delivering the judpment of & Bench rnnsistitg of hiesell
and TPatanjali Zasind and 5, R, Dazs JF. in January 18612
In wnai caze, the High Court had teversed an ovder of
amquittal and convieted the acmzed, The Bupreme Coort
gel aside lhe rcooviction and veatored Lhe seguittal

The gnestioo ‘again came up befnte the Suprome Coort
in @ rase which though reported in 1953 waes decided ‘n bay
18515 The court, i Lhal ease, thesw wo Jothi o Lthe
princiales avoepled by it ie the earlier maes ard recogntzed
the right of the azopellate orart in such appoalz to vesdiew
the eyidence and rrach its own conclusion on [acls, It
was, however, pointad ont that the presumption of innacence
of the acensed continued rigat uato the end god hat gpreast
wrighi should he attached ta the view of the Ldal judpe
who hed the opaortunity of 3#ong snd heacng the wts
TLECEES.

37, The Supremme Court had oeeasion again to deal g e,
with the powers of the courl in an appeel Aagsingt an spproach:
acquittal 1o 14527 Curicusly coough, o the decision of Nuea foc
this ¢asr thoe Suprome Cours made no referenoe pither tn the n_:ilw
derigicn of the Privy Couwacil in Shee Swarup's ca3c or s peing
st Lhrer curlicr decisiana. The coubl observed that “the peanns™

resumption of inoocenass of the seewased is further rein-
opreed by his acguillal and the findinps o the t17al court
cAn be rewersed only for very zubstaoliol and comcpelling
Foasana™.

38, The Suprome Courtt aopeats ber wmis decisiom tn nave
applied two new principles n considering cases of appenls
Fromn acouitials, Tt seems to have laigd dewen thel in desling
wilh sich appeals, the oaart iz [decd, nol with the wormal
presumptinon of the mnocepes of the secused, ot o higher
presumploe ur a further reinforced proesumplion srsing
avt of the order nf aequittal made in his fawvour. Tt also
s2€me tn lay dowe thal jn such ceses, the findings of fuel
af the frial eour. cannut be dealt with and depuried from
oy in an erdinary appeal bul thet they can be reverzed only
for “very substantizl and compelling  reasons™. These and itn pime
dertrlnes, which appear o br a deperiare foom ke desiyions seguenges,
of lthe Privy Coueil apd Lhe earlier d=risions of the
court, haye reuled doubta in the pinds of the High Courts
and heve lad ithew again to apply to these appealr
principles similar to those which were rejected by the
Privy Council and the Saprome Coort iteelf in the denisiones
mentioned sbove.

YPrradas o LA Eate, A TR, 1954 at 1B,

TTulsicara Eanu w, The S A IR, 1pge & O 1,

=Wilayar Khan o, Statc of (L A I K, 1067 %, ©, 132,
43ueaipal Singh & rthers 0. Ve Sthe, A 1L P i3z, 8. £ 52,
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Two linec f 3% Since the decizion in Surajpal Singh's cose, there
antz hawve been several deeisions of the Buprocme Court which
Tiawe dealt with this question,  Seeee of the judgmenis ron-
il themselves wivh reilerating the pl'LI:I.L.]P-J.Lh laid down
by the Privy (Cnuncil in Shen Swarup'zs cwse while olhers
refor 1 Lhe [nrther reinforced preesnmptinn of inmocence
and the subatantisl and compelling reasons relerted to in
Surajpai Singh’z case. I, appears that n decidine some of
these casss, the court hagd not bofure it some ol il own
proviads Jdeosiong,  Thiz seems to have led to the use of
expressions which scem to lew down divergenl pringiples.!

. The devicine of the necd {or the appellate sourt o
doerdne of DAEVE “wery auhstanliel and compelliog peomens” Lelere il
Sampelling could proceed 1o w2l aside an order of reoquittal seems
finn*ly to have reccived uwnequivocal aescovlance at the
hands oi the Suprerme Qourt in 19550 Tno that caae, the
caurt referred lo Surajpal Singh’™ case and Tollewes] it
The oourt was divided. the majurity consisliog of Bose atnd
Onandrnseizhara ANdvar JJ. staled  1he legal poesition n
regard o appeals of this character in the following words:

“Ts iz im oour opimion well sellled kol ol e nol
{"'ju:lug"l for Lthe High Cours on take o diffevent wiew of
the avidence; lhore st alsn he suhstantial and eom-
wlling reasons for hulding thet Lhe tridl ocourl eSS
wrong ¢ 4 gl the trind court takes a redacnable view
ol the onee,  intorfereocee  whcder  gection 4107 i oot
justifiuhle anleas there are Teally astrong reasone for
rewersing Lhol vigw™

The dizsepting Judge Venkairsme Axvyer J. treced the
differing lepal vivws expressed on the suhject hy the High
Courts befor: Zken Swsraps chae and  rofermed with
anprnwral o the judemenl of the Judizial Cammiliee i thal
case,  Aller referring to 8 nuerher of decigsions, Lhe loarned

vh;, R4 MaToyan 4. Atake ol Tomvaovoc-Coclin fa. [ K. oagsy, 50,
433 Dlecjilal un TO-TT. 10827,

Tk -ae ms, Te S of Tonjab &, I ]l 953, 5. 0. g5u (decided on
13-1[-IQ5Z].

*hwminntes ATiel wa Brate i Maxdlhya Pradsab 4, I R, iggq. &5 {0 p. Ik
(dated 9-ro-Ioss, ]

**himer Singh 2o The St o Panial A TR tRgy B0 26 (decided
ag 1e-I2-I937, .

4= Thmbak. os, Sis1e of Mzikya Pradesh A T R apeg 5. 02 39,

TRan Bhr Tidwdar Siggl: e Srare o Yindlga Frodes] A, 1L R ansg,
L. L 32z

E3ladan Mohan Soagh v, Srure of 1Tetar Cradesh A 2 R Iqu-‘].. &0
r37.

*Tunsidhus Mabaoly g5, 51 of Qrisae Ao TR agss, 5, O 5584,

»a1e on ATETE 37 TTHas T'radvab &L L L 16%+, 3. C. Ao,

*+Jurjun o, Sawe of Haesthen AL TR waen, 5000 425,

Dl mnr:tzd ** sppm Lu] lollew  Suripal SHoph's case: "tz dmacked * Sherr
Seraziip™ coe

Wber Rain Khime g Scwce of Sourmbted 4, I 1 1945, 5, &, 317,
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Judpe lock ihe vicw thet thers waa no scope for the appli-
catign of “the doctring of comwelling cepapns™. He relertoed
lo the use of Ehese words for the A, tume n Surajpal
Singh's case and proceedey] to analyse tts plications. a
atated-

"Bo the wordz cvinpelling reasons’ in the sbove
passage isapors A limitation on the powers of 8 court
hearing 20 appeal under section 417 not applicable to
a Cvurt hearing eppeals egainat convictiong? If they
do, then, it is merely the old doctrine  that  appeals
againsl  acguillads are  in 8 Ieas  {awoured position,
dressed in a new gerb, and the reasons {or rejecting it
as anaound are as porsertul as thouse which found favour
with the Privy Counecil in ALR, 1934 PC. =7 and
ALR a5 PC o151

Siace the last menticned dectsion, thore have beoen two
Iurther judgmentat of the Supreme Court n which the
phraze “strong awl compelling veagons™ haa again been
used by 1the Supreme Courl, In ocither of these decisions,
howewver, has the implicatian  of thiz ohrase becn con-
sldeted nor haz any vefercrie becn made mothem o the
views axpressed in the Jizsenting judpment of Venkataraima
Axwer J.

41. The phrascology uwsed by ihe Suprcme Court and (ncermln.

the absence of any expreszion of its view on itz implicaticos ¥ _In the
have ied the High Qoorts te pus different meahings oo the ‘,_!r‘_i__'“if;ngh
phyase “:lrong and compeling  reasens”. In 2 Bombay cogm
rage? the High Court has gone to the ]E-‘Tl%fth of bolding (hat,
m avtual practive, the Andings of fact of & judge recording
a judgmoent of arnuittal  have o e treated as having
subsintislly the same finzlily and welldilr as the verdict
of a jury which cwn be sut wsidz only when it ik onz which
nn rearanable hedy of men could have reached upon the
evidenoe, “lpevnably. Lherclore, Lhe Government Pleader
must satisfy ue in appesls apelost acquittals that the con-
clusions nf the trial court are not al afl possible on the
evidenos on Lhe cecord, T other sords, we must oot cole
come o the conelasion that the evidemge {aig) is proded
beyond o reaannnbde douht, aat we roesl a'se Ieed sulisfied
that it is dillieult if ool imposs:ble to zee how a gontrary
view can be held on the material available in the case'. A
aimilar view has heen Lalees Ly the Allohabad High Court?
T staved rhar “the High Court should find such reazons
which may he tormed compelling snd substantial reasons
nt which mar be deamad 10 e ¢linckiog abd conclusive
befcre it would be justifed in upsetting an order of
arquitta’™

‘Aaihir Zwngh v StAre of Pasial A L K 200y, 3.0 216
Rigwran Dun o, S0t of Bajastban A, 5 B 1947, 5. O 55
b xie v, Withal Mancthi Poril A T. R. 1953, Bodbay 380 =t 371-

karare v, R Aular, & 1 R pgrs; AR 138 or poge 147 (per Regho-
bar Dwyal 1.1 :

12 M of Cavw-53



Immedigre

um-

ol
Ei#ciams
meadar|ans,

BlA

4. Nulwithstanding what has heen pressed uprm us—tha
uncertainty and conflict in the peineiples laid down  and
the need for en amendment clarifying the lew—we expoet
thet the true legal pesilion is bound beforc Tang to he  laid
dirwn in ¢lear wnd unequivocsl terms by the Supreme
Court itaelf. The nesd for an amendment of the law  will
arire, if al ell, efter the court hase explsined the irue
import af thedprlnciplm lald down b il or in the eveny of
Iz fajlure to do an.

43, Our pecommendalions eegarding crimingl  appeals
may be summarized as fallows: —

1y The Criminal TProoedare Code shonld e
smonded ao that appeale even from orders peesed under
section 122 refuzing or rejecting s surcty lic o the
aegrions fudge and not to the district magistrate.

(2) Az in the case of presidemcy magisirates, a
senfonets of imprizontment not exceeding® six  months
or a fine not exceeding tweo hundred rupees imposed
by o courl of sesgion should e non-appealable.

{3} In non-eecaration States, the cadre of assigtant
sensions  Judges should be stirengsthened to cnable them
to dispose of appeals from the decizions of the second
and third class magizirates.

(4} In separation States, appeals from the desizions
of second and third class magistrates should Ye only
Lo the dislrict  rmapislrate {judiciel) or to eny apecially
empowered judicial firat elmae magiatrate. The Code
may be amended for thia purposze,

(5 Crimlnal appeals i the High Courte chould be
disposed of within aix memths and  in the ¢ourts  of
sesmion and the erurls of madislrales withih a aximam
period of two maonths, It is, however, possible for the
sezgionsg oouris and courts of magistrutes to diepose of
vriminal apoeals within thirty deys and thiz should be

aimed nt.

(8} The powers of a Eingle judge in all the High
Cnurte should be enlarged so as to enable him to dispose
of ol crieningl appeals ckeept those in which sentenoes
uf dealh or impriscnment for fife have  been: passed,
However, if there are no arrenrs in o High Coart and
the Julge-prwer permits this, it should be open to
parlicidar  iph Courts to provide thal  cominsl
apprals shonld Be heard by a Beaeh of two judges,

{71 T'n ensure that criminai appeale in High Clourts
are dispnsed of early, the printing of paper books
shullld * be expedited and, it neceszany, cvclostyling
shnuld be rezorted 1o, instead of pontine.

{8) The methode a=t out in parxeraph 25 ante may
ke ‘fnlinwed_ tn engure expedilivus diapeaal of eriminal
appeals,
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() The  suggestion  chal  Government appeals
-agaitisl orders of aoquiltal should not be lable to be
dismisze] al the slage of admissivn cennnt he acceptod.

(103 It is not immediately necessaty 1o amend  the
law te glsr.ly the position wilh regard w e powers
<f :he Migh Courl in deaving with appeals against an
-order ol acquittal. The matter may be loft o the
“Bupreme Courn Leelf for alarification,
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F---CHTMINAL REVISIONS AND INHERENT FHOWERS

i. The power of cevising the orders of inferior eriminal
vourtz bas becn conferred be the Code of Criminal Pro.
tefure cococurvently upon <he Hph Court, *he  geesions .
Judges, district wagislrates and sub-dlvislenal megistrates
apeelally empowered by the Statc Guverhment in that be--
helf, Under zection 435 of the Code, lthese courts are
competeni to cull for and cxamine the record of ahy :
cceding hefore any inferior erlminal eourt with, bELD;
jurisdiclion fur the purpose of setlzfying themselves sz to
the corrertness, legality or propricly of any Anding, sentence
of ntdir and the regolarity of any proceeding before agol.
ieferint eourd. The powers of sub-divisional magistrates
aperially compowerad, distrle: magistrates and  seswoms
Jwlges are, however, limited. A subedivisiongl magisTate
cannot pass any order in peviglon if he finds any filegallty,
imprapriety  or  imegularity; ke can only  forwapd-
the yeeord  with his remerdm. to the distziel
magiatrete.  The powers of the disteict  magistrate
ang of the aessima judge 6o pass final  ooders .
in exercise of (Beir revisional 111!‘[5:1[:31.1011 are limited
o gadrd of crrohecus difmissals of complaintz or the dis-
charge of peranna aceased of an offence or when, in cases -
exgligively trisble Ly a sourl af sessian, an accused person
has boeen improperly dlscharsed by the  comimctlal court
Ir. theae cazes, tlwy have the power e ordor furthor <ng uiry
or direct the eommitmenl of the aecased peraon to the -
sezginna court.  [n nther voses of incorvectness, llesakity, .
impropriety o Wvegularity, the disirlel magistrate or the
FEREIINS judge iz nnl eMpoweTed to pass any fAnal ooder.
He ean only tepar: the case with his recommendations to the -
Higi: Court for orders.

2, The revisiensl juriadiction of the High Court is of the
widest compazs, Tt say, in exerciae af this  jurisdiction
tovase aky of the poweers conlesred on a court of appeal and
may cvien onhance the sentettee.  As observed in 2 essed,
“there is o fortn of judicial. injustice which this coyet i
nead be eanhot reach™. However, though wide, the power
el revision is a diseretion iy puwer to he exerpised secording
lo the exigencics of each care. Having regerd to the pravi-
slons of asetion 537 of the Criminel Peagedurs Code, it iz
vlesr that the Cuuet will net ardinarily interfere in reviston
unless the impugned order has occasioned 3 failure  of
justice.  Tn  addition te s  powers of rewision
under the Code, the High Coun. has alzo the comstitutionst:
Fght of superintendence aver all courta including eourts:

—_—

L=kl =i Fary v Dok Pembad oz G0N, 676 AL GBS,
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-axercising crimminal jurisdictione  The High Courls of Bibar,
Bombay, Calcutta, Madhys Pradesh, Madras, Punjaly and
Woest, Bergal hawe also revisional ju“f_adfctmn undcr their
. Latters Patent,

3. We hove indicated elsewhere thet criminal revisions, Feodecey of
like crirninal prl?ﬂlﬂ ehou]d  nrdinarlly be disposse] of comizel
"W six months trom the dste of thelr instilalion ln the :‘::“le;ln
High Courtz. Thae Talves belewr, however, indicate that .:',mr
in some of Wz Mlish Conrtz these rewisicohs nave Howen
pending for ower o yout whd in seme cases for over  tweo
 PERS.
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4 It has to be remembered that 8 number of these
TEv1sl0ns wollld he sgainst interlocutory orders passed in
procesding: pending in Lhe Iower courts and delayys in their
dikposal by the Lligh Caurl wundd add o 1w Lime taken [or
the final disposal uf Lhe proceeditngs in the cowrds below.
The Tables atso show thal the dispasals o a  numhber of
Ligh Cuurts are nut able to Eesp pace with instglions.

S In dealing with eriminal appoes, wo ieve referred 1o
the divergent proctives which prevail in {he High Courtain
regard tu dhele hearing. Simildar divergent practiges are
alan to be found in Lhe hesring of criminal Tevisions,
Geherelly speaking, the disposal of crimingl revizicns in-
vilves rnuch loss responzible work than in the hearing of
crimihal appeals. The cohsiderations which we outlined 1o
EuUpOTE oL Lhe view that criminal appeals should, except in
chsds of senlencez of death and imprisonment fop life, be
heard by o single judge of the High Courl apply with
greater foree to eriminal revisivhs, The adoptlon of thia
praclice shogld help b a subslantial mesmre to wlicve the
eqngeslion in thiz tvpe of work in a number of High Courts,

6 A further meaanra which will pelicve congestion in
thia category of wark needs conzideration. Conld some of
the revizional powers now being exercined %’.y the High
Crurls be entrusied tn eesgions judges? e Judirial
Refartins Cumuenittoe f itar Pradesh recomamiended! that
sowsions judpes ahoold be given full ‘powers to hear and
determine alF criminal revimicns except revialons apainst
urders of soquittal  and wevidions  for enhancement  of
sentences,

The evidetiee before ns generslly fayoured the grant of
rovisionel juriadietion to thig extent to the seszions judge.
There was generpl agreement that in most petty matters a
party applying for revisiom laboura under a dzadvantapo
in that he haz to fake the maller 1o the High Court
The ~wicw waa elso expressed that there Was ho
regscn  why eeezlme judges who are  contrusted
with, the wial of wvery importsmt cezex amd  are
competent to impowe even the penalty of  death
should not be empowered to deal with menar matters n
revizion and be requited to aubmit themn to the High Court
for ila finel orders. It is enomalous that & sesaions jodpe
ghould he able to deal with pnd dispose finadly an. appeal
frvm & senichoe passed by a first clsss magistrate hut that
he should not be eompetent to revise an ordor passed by

2 lhird class meglsirale.

We are, therclore, of the wiew that semions judges may
well be inveated with powers 1o pags Anal ceders in revision
in all matters other than petitions sgninst crders of acquit-
ial end for enhancement of sehtences,

FLIF .

TR=part , 1950-5T, [mge £3,
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T ln view of ur proposel to glve immedlate effect o the Renmen
soparaticn of 1o judiciary 2nd 102 exwenlive and oW conge- ©F DEvisiaoal
quent recommendation that the appellate powers enjoyed B gy
by the distrler magistrete imder seelion 407 of the Cols s magerqohe,
it steod before its amendment shonld be restorod, we would
leave the powurs of the distrisl magistrate to order [urther
Inquiry under secmicn 458 or to direst the commitment ol
&0 pcoused to the court of scesion untouched, His powera
to call for the revurd of proceedings for cxaminetion yrder
seclion 435 Criminal Proccdure Code should alic be pre jepoeoes
seryesl ond all cases in which he eunsiders thet the lower te sesivas
courl’s order needs corrcelivn should be velerred by himn to jodes
the sesslons judpe for dizpogal,

4. In onler thal the revizional court should be sble effec- Revision
Lvely to exercize itz correviionul jurisdiction, it 18 noougsacy 2oinat
thal the record kept by the lower court, whatever it be, H0L00
ehmild e mode svailable to the revising courl. “Chis iR of gong,
importance in cage’ where summary procedure 13 adapted.
A maglitrate Lrving a2 casa suminarly ooy impoze s fine
upto He E00 and, p2 the senlence is not appealahle, ho is
net bownd L keep s record of the evidence lalen in the
Proceedinge. However, i the same megistrate follows the
anduna vy provedure and imposed o fine exceeding  1Re 50
the gentenve would be appealable and the appellale court
would have before it & record of the evidence taken in (he Subsaoce
proceedings.  Though, in the former case, the agoused E;:'dl'-:'-’t-
persom will have right to apply for @ revislon, sueh = right 2504
may not be of much use it e absence of 5 reoord ol the
aevidenee by the megiatrate which can be exemined by
revialemal ¢ourt, We think, lherefore, that it 15 essential
that even in non-appeqlable ¢ases tricd swromarily, © the
substance of the evldence of the witneseeg ahowld form

art of the reeord to eoshle the veviging eourl to exercize
s revizicnal jurisdiction efectively.

8. Though presidency magislrates are not empowared 0 Revdous
Iry cases summarily, in non-appealable cases, even if t uguinat
gre wavrent gases, they ure nof reguired to record the evl- G“"“‘“"E_’““
denge or to frume s charge. Theyr ean, M exereise of this ﬁgtgé?
jurizdiction, pass » sentence of impriscornent not exeesding mugos.
gl monlhs or 8 fine not excerding RE, 200, Cases in which
non-appaslahle sentences are swarded wonld bhe the subject
mixter ol reyision epplicstinonz to the High Courl. The
revisional court is, in sych cascs, al ¢ dissdvantage for want
of a record of 1the evidence.

¥e are of the view that thiz i= likely 1o Iead to injustice.
Where the witnesses are ull hesrd, st & atretch and judg-
menl follows immediately, il may be that the wmagistrate 13
able to do full justice to the aconaed without having hefore
hirn & record of the evidence. Howewver, looking at  the
matter from the polnt of view of an accused porson who

tnay bo sontenced to A poriod of irﬁpﬁmnmﬂnt and who
may wigh to toke the matter to the High Court ip revigion,
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the position would be very unsatigfactory if the magistrate
haz not recorded any evadence.  On whal matecials can be
ek the revising court to zentinize the matter? it may be
thal presideney mapizlraies do, in sueh cases, record the
substance of the eyvidence for their own use. Such a record,
however, not being required to be kept by the law, would
ot be beloce the revwiohal cooucl, One may compare the
posalon with that which arises in the cpse of atner magis-
lrsles snd ewen seesions judpes. These judicial  oflicers
bkave to heep & tecnrd nf the evidence even in cazes whera
rus-aopenlable sensonves are awarded by Lhem, exeept in
Jumenona cREes andd in the case of oifencea trieble zum-
raarily. ‘There wppesrz to be no prineiole uederlving  Lhis
distingsion. We weould, therefore, reconmend thet the pre-
gidency Inpgistratas should, even in non-appealable cesea,
make a record of the subatance of the evidence belore

Lherms

10. A furiher distinclion which slands oo moce or Iess
the zame leoling jz in eeggrd to the framing of a charge.
A prezidency tagistrate iz not obligod Lo Eczme a cherpe
eyl in wirrany cises i the sentenee passed by him iz non-
appealable. This position hes been sdver:vly commented
wpan by the Madras High Coort' which haz suggested san
amendment. We Lhiok il i3 degirable that the Code shogld
b arpended an as to impase an obligation on the presidency
myapgistrates Lo freme in all warrabht crses. -

L1. Thougn laws sttempt to desl with all cuses that
mar asiee, ibe  mAnite  wariety  of ecircomatancee which
shepe events and tne imperferlions of latgoace malse It
imposgible to 1oy dmen provisions capable of goverming
vyvery caze whichh in facl avises,  Cowrls whivh exisl {oe
the furtherance of justice should, therefore, have suthorily
Lo odeql o wityn e whicn, tuough twol oexpressly prowifed
fur by ihe low. oeed bo be dealt with bo prowvcht injustice
or an ahuse of the procese of law.  Thiz has Ted 1o the
moceptence of 1he principle that ewven in cases whers Lhe
taw iz silent and has made no express provisioen 1o deal
with & situation which hag arizen, (he orurls have inherent
prwers ta ddo real and substandial justive and prevent an
abuse of Lheit processes. :

12. ''he dorctrine nf inherent jurizdictlon was for the
fArst time given statutory recognitlon in the case of High
Courts cxoccising oriminal jurisdiction by the enactment
af arcbion 561-A  ih the Criminal Procedure Code in 1825
Thia section azsumez the existence of mich Inberent powet
in the High Courtz and provides Lthat nothing in the Code
5 10 be deemed 1o lbmit iks inhevent power to make: snch

e ———

1In r ¥olpamuthao and atbers, & I K. rggz dMad.  5a,
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ardors as would be necesaey 1o give effect to any grder
under the Code or to prevenl shuse of 1he process of Boy
court or to oltheywise secure the ends of juslice, The
mhetenl  pewer, lhus  reeoghised, empowers the couel,
tnter afic, (0 prevent 1he abuse of the process not u:un'l:. af
the High Court bul of apy ocuarl.  The High Courl
thuz exercises ita inherent juriadiction not only ln respect
of procesdings hofure 1 hul aisn in respect of proceodings
In the subondnate court

13. Thiz atatutery recopmition, howewes, exiends only
1o the inherentl peossrers of the Hiph Couart, Cloe may
compare it wilh the reemdtilion of the ingerent é}:_‘g‘i'em of
all ecivil courts bw gection 151, Civil Procedure Caxic.

In a munber of dormicms before and after the enacl-
ment of sectivn S561-A, wvarivus High Courts have aleo
Tecogntired  the existence nf auach power i subordlrals
k] al eourtss  We  would, therefore, recommend a
statutery mecogniticn ol soeh Inherend poweer which has
been recognized as vesting in gll subordioele etimingl
tourts,

14. However, the general principle of lew is thatl the
inborenl poatee ol o eqsel gab e exercieed only o pive
cffeet w oerders made by il o to prevent abuse of itz own
processes. ection 36F-A has, however, enzhled the igh
Court to exerciee inherent power to give effect not woly
to ita own but to any order peesed under the Code and
e prewrml Lhoe azoase al the poevwaess of any cgnel. The
court ol gossion wlhich exerelses appeellale and liroted
revisiohal jurisdiciion over the cvriminel courks snd which
we gre oW recommend g should oxerclse o loller revi-
siongl jurisdiction, is, huwewver, not entitled to exerciae
its Inherent prower in regpect of procendings pending in
Towrer ootz Thas il has been held in an Allababed
vase® thuat when a scesions judpe hed pgranted bail to an
accured peraon againsd, whom coromittal procecdinpa were
E{E&ndmg In o lower cowrl, he cosld net in the exercize of

¢ inherens power vancel the bail even if he was salizhed
that 1he avcwsed was  tamoering with  the proseeotion
evidence. Similarly, it hae hedn held? 1hat 3 =essions
,'|11;1dg|.' colld noll in ab appeal under asctinm 476-B of the

8. order the lower court tn record [urther evidence
ingzmuch as  that would D an exercise of his inferend
porwrRr b reguire anothor court Lo de & certain {ing,

15, The eourt of sescions iz, generally spraking, a eourt
of appeal agrinat zantenseg p:lhb-E'd by magistrates, We
have regctosnehnded an Ln]drgement of ils tovisional juris.

YAchambit Momdsl o Malawb' Singh oend o, & I R rarg

:19- o Komdu o, Rrogemr 63 Ol 493 ; Frwahon Molan e,
flna & L B. 1951 Pacisya 2B “

"hlanini Fol v, Bowperor & 5, BL 1o3T Al 900
"Rachini Lat and spothes o the Steva A I, B, 1g51 Al Ba6.
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dictinn 30 8% 1» enshle it to pase final ordera in revisions

. fram pmce«eding&: of 1he lower courts. We think it, thero-

HamimAcy

ume g TIRTH.

foee, approprietc thet ithe sessions eourt should, iike the
High Court, 2ave inherent jurisdiction in respett of pro-
ceedings pending befure sui:n:rdinﬂte courtsa. We, there-
Iove, recommend on amendiment of seotion S6l-A g0 as to
confer on the court of geagiom guch =n inherent porser,

1€ Our rconclusion: on eriminal revielons  and the
Mmharent prwers of criminel cowrtss cun be sumrbzcized 9%

fﬂli-::-_ws —_

{1} "All eriminal revision petitione in the High
Court other than thote in which a sentenee of death
or transporistion for life cam be passed should e
bears anc Foglly digpoged of by a eingle judp:.

(2) Sessipns judpes should be invested with foll
vuwors to pos bnal orders in revision in all matlers
other than pelilivhs against orders of acquittal or for
enhansemean: of sentenre.

{3} The judicviel disirict maglstrate shoudd conti-
Wue o retain his power of revision under the Cordo tor
refer cases to the ressions jedge for [nal orders.

41 Magislrakes should maintiin a memaorandiam
of the substence of the evidepwe of witnesse: cven in
nan-appealable cases trled summarily.

(3] Presidency m'a,g'lstrah:-s alao should b reguiced
Lo mule 8 memorandum of the aubetance ol evidence
in noan-gppealalie cases.

{£) ‘Presidency magisitalos should be required to
frame & charge in all warrant cazea even if fhey pass
coly nam-appeafable santences.

(7} The inherent powers of =ll erominal ecurts
show'd be rtatateeily revognised. -

() The courts of sesslon shouid be rosogmised
a3 having inheront power to pagr appropriste orders
1 provent the abuse of the process of any subordinate
court by an appropriate amendmeni (o seclion GR1-4
of the Cruninal Prucedurs Code,



40~ -ADMINISTRATION OF CRIMINAL JUSTICE-—
GENERAL

1. Sectiun 193 of the indisn Punal Code deals with the P
punizhment ior perjury.  Tie giving of Talse evidenee in
¥ judicial proceeding ar [abricatng false ovidence for ihe
purpose of helng naed in a judivial procacding is at offence
agaitst publio jusrice and i punishable with imprisonment
of either deseription for seven years and fme. It has
been stated thas perjury has of late greatly increazed. The
zanctity of Lhe aath has almeost disappearsd and persons
gt prepared roedily te mole false atatemcats pn_aath in
eourts of Jaw.  The Liw, however, o wwery rarey involed
for the ourposc of punisking the pecjurer. Tt iz perhaps
felt that if punitive sleps were to be taken spainst all
porsons wWhe glive falze evidenre the hwmber of such pro-
soodbions woulhl hee enormous,  Mewvortholess, eteps hawe
1z be teken to conltol (his growing evil which tenda mere
&nd mnre to bring ihe administration of juskics into
distepiste.

8. Bectinp 195 of the Crininagl Procedure Code provides Precedgre
that no court shall Lake cognizance of ihe offence of giving (7 FEE
false cvidenee “when such an offenes iz alleged bo hawve
beey committed n, or in relstion bo, any proceeding in
ahy Courl, eweenl on the eomplaint in weiting of such
Court or of sume wther Couwct o which such Court is
suboprdinate”.  Fhe procedure for taying o complaint
in yrercribed ban ectiom &4 of the de. Wheo a
<ourt. 4 of opinion that f7 iz expedient io the io-
lernsls of justioe thet #n cogiicy should be made (ato
any offepce referre:] to in zection 195(1) (b} {thiz includes
the offepce of giving [alse evidence), “which appears to
huve been committied in or io relation to a proceeding in
that Cnurt, sueh Court may, esfter =such preliminaty
srpoiry, i anw, oz il 1hinks necessary, record o finding tn
thet effect and meke 4 complaint thereof in writing signod
by the presiding officer of the Court, and shall forward the
aame to a Magiztrate of the firat clasg heving jurisdiction, .=,
This sevtion, svcordinglsy. conternplates thet wrhen a court,
whether s mola or on oan application made 1o it, fealy
thad 1l is heccyzary 1o pruzecute the offender, ft may hold
a preliminary enguiry and if it comes to the concelusion
thut it iz necessary in the lnterests of juslice thet the
offance zhoald he enguicsd lo, it shall ¢ after make a
complaint 0 o magisirate hawng  jurizdiction, The
preliminary chquiry whick the court may make i geterally
utlestulion after the clese of the cage in which the offence
i# alloged to have been committcd.  In such an encuiry,
it iz usnal o %11”3 the prysun concernsd an opporfunity to
show csdse why a complaint should not be Isid against

&1
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him  The enquiry extencds to the court sallsfyng itzelf
that an ofcnce appears to have been committed and that
the interesta of justice requite that prmmm:]jn&i ghould e
initiated epgainst the person oconcerned, the court
laylng 2 complaint before 8 fimt class magiatcsie having
jurisdicdion, the laiker tokes up the maiter and provecds.
to hear the rmse. ‘The slepe prescribed naturaliy result
in proceedinigs of this charecter being greally delayed
Firstly, lhe court before which the offence apears to have
been committed holds an enguiry; secondly, the magistrate
before whom the complrint is made hag to hear the came
in avcordatiee with the nrocedure relaling te the trial of
warrgnt cazez, A considerszhle Iinterval of fime elapses
between (he commission of the offcaee and the evenluat
convictivn of the offender.  The eszeheo of pensl lew is
that puniehment should [ollgw the offeneo as speedily as

wible, If the presventive ends of the punitive law arc teo

achisved, elay 13 alep often caused as the faw pro-
videz for an appeal sgainsl an order of the eourt laying
the complaint after the provesding under zection 476 A
greal deal of the effect nf the prosecuilon §s thus lost by
the enormous defay in bringing the offender o bool,

3, The rerent amendment to the Code has iniroduced &
ooy pruvlsion, S 478-A, to deal With eertain cesee of
giving false evideove, It gays that where ¥, ... a Cowrd
iz of npinicn that any person aipmnng before it as &
withess has intentionally given false evidenee In any stage
of the judicial provecding or has infentinnally fabticatecd
false evidence for the purpose ol being used in any stage
of the judicial prooceding, and that, for the emdicalton of
the evils of perjury and fwhrication of false evidence ard
ib (ke imterests of justice, it ia expedient thal such wiiness.
shoutd bo progecuccd, ., ™, the Coort ghall, at the time of
the delivery ol the Judgment or fngl order disposing of
such proceeding’. record a Anding to that affect. ...". This
finding has to be roeorded wt the lime of the delivery of
judgment. The court “may”, if it so thinks 01 alter
piving the porson an -a:upEFnrtunit:-r of belng heard make =
complaint in writing and forward il Lo a magislooe of the
firat ¢lpas having jorisdictinm. It will be noticed thet the
reording of the finding of the courl has o be made con-
temporaneously with the delivery of the judgment and
cannaf e posiponed a2 under che procedure outlined In
section 476, Yel 1w court ateell 1z not eccpowered 1 tale
action n the matter bt has 1o lay the complaint beloee
a magistrale  Anclher innovalion intcoduced by seciion
47-A is that there is no right of eppeal from any tmding
recorded and from  an arnder ia ing a complalnt,.  Sub-
gectlon (B) of eection 475%-A prowildes Lhal if in rospect of
the progecution of & persom, procesdings cen be teken
ander the seetion but are oot in fect edopted. procesdings
undar sections 478 to 470 will be barred, 1, therefove, the
court either through oversight or through indifference
naglects to tale any rteps for lounrhing 8 prosecution
egainat & witness who has ghren [alse evidence, the oourt
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wcannos lster act under scition 476 and starl proceedings
wllar the dose of the vase.  Bul an appellate cours to
which sn appeal hos been preterred [rem ihe decision of
the lower cour: tay iele sock action.

4, Mo g, ume of e purgoges of inireducing seclion
A7A i the Code war lo cosure an vsatminalivp of the
gueaticn of epwpriisicy of prosecution of the persnn whe
hud given felse evidemoe at the Llime of delivery of judg-
meat in the fadicia proceedizz, Thal parpase hss been
aclhieved. Bt the mza'n ovil, namely, the timoe lag bet-
wernl he commisien of the ufepee and the punizhbenent
of the ofender haa wot been remedied by the amendment.

B, T'he evii of perjucy van be deall wltk effectaally only Scedy
if measures are devized to punish the offender Immediatoly. Eﬂm'
Mu doubt pecjocy is as Ireguent in civil proeeedings, 2% nocewsrs.
in ¢riminal ecases: but in civil proveedings, It connot e o
deteried ra easily, W may, cherefore, for this purpode
-deal with criminal case: ooke and congider how tar toe
punizkment of perjury can be mads guickor v etiminal
oagrd,  In cazeés trigble by & court of session, there is a
ﬁlhﬂm s engqubry of seme Jeseription by oa  court

ifferent from the onoe which ultimatcly teles ine cese;
there iz, accordingly, an opportunity for a wilnoss, o he
3z 30 mwinded. wn alter is evidence iy the trisl eourt. Tre
experieace of innovent persoas belny broaghl Lo tral dn
omirts nf geszion on the hasiz of falre evidenwe piven by
witneazes inn  Lhe rommiltel  couets o o golliy perachs
bring scquitted on the basis of aimiler testimony in the
ounrts of zegrion is nnt Infraquent,  Inoa nomber of these
eses, the wilnees ko deliberaucly wlueceo his wersion ik
Ehe larter court, Esren in such casea, the law at precent
raqitires 1he court hearing 1he cage o recond its Andlag
under zection 470-A ongd e make o coraplaind Lo on Tt
wlass roagisteate,  To ooy well be Lhat there are lwo
gtetemeants on oath, ame contradis=ng the cther, 2a 1hat the
cotremizaton ol on oifence o7 porjury is ool nodoabt. Tel,
1he cunviclion and the punishment have to be delaved
Whal is even mure important is that the sourt maklng the
complsin: i3 nftar in o for heler position Lo judpe whether
an allence bae boen commills=] sod to mesrure itz gravity
in celution to the parlizilar facta of the case 1w rving,
that the magistrate whe cvenliually tres it. 1t sesme o
usz that n enel: caged il s very desirable that the aomgrt
boloee which the judiciai proceeding baz Laken place end
which haz recnrded the fipding should ilself ke given the
power to degl with the offender. T thail oocort hss suck A
@ POWEL, & PErAch AFpLATing apd giving evidence befove poeirs of
it would he very careful being awesre of the rislke that he punishs
ins.  The swillness with which the pondshrnent will ment ln
Toltow the offenve will, we believe, have a4 deterrent effect ST
on him and will lead *n a decTite in the incidence of thig S0~
wvil We, therefore, tecrmmend that where twn comtradic. 2t el
tory statements on oath have beet mapde by 2 witneas, the wer
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coutl before which 1hy second stetement haz been made.
should have sumimary powers to punizh  ithe offence of
perjry, To wsuch cases, a eootplainl o Lthe megistoate
should ot be necessary.  Siper we propose  that  the
matter &hmld b desll with summarily, we auggest that
the maximum penalty that can be infdicted in such cases
showld be six mhily  nprisuooment and/nT a fine up to
five hwndred rupees.  Sueh o reomvicted person sheold,
howeer, he given a vight of appeal.  Wro think thet an
alterglion in the iaw i Lhiy regard s desirable.

6. The procecdure cuniwinted in section 47 amd  the
[olivwing sections anl section 47%-A i= applicabde Lo ahy
eivil, revernye or  criminal eaurt. The recommendation
we have mugde caslies relates only lo eriminel eourts. ¢ The
nature of the procesdings in the civil and revenge o 5
is different frum Lhat in crimina? courts ane it seems to
14 L bre very douhtful if a civil or revenue pourl c=n. in
the light af ihe evideove before M. vome to 2 reason:. v
correct conclusion that a witness has intentionally given
falze evidenee or fabvieated false evidence for the purpoee
of being used in Lhe judicis] proceeding belove that court.
Sueh a conclusion must, in the natare things, necezsarily
depend apon the decizien {n the case, which ln ita turn
would rest upon an apprecistion of the cnlive evidence.
f orbminal esses ol lhe type -that we heve mentioned
esrlier the position iy different.  Tn such cazes, a Perjuring
witness praclically convirde himself by making contradie
tory slatements a2t dilfcront stages of the judictal progecd-
ing.  Under nur law it is nol. necessacy for & coudl trying
him for the offchice of perjuty to determine which of the
Laro etaterenls is falze.  The crimingl eoort in sueh ATL
avent would have twlvre it fwo statementz of the same
withess, both an cwth, one coplradicting Lhe pther. T4 i
whyious thal anc of such statements miust he falay, Thare
Is, therefore, no vensom why ruch o witness should nert fa-
ermyieled zurmmarily by the oot hefore whom che sreond
ur subzeqnenl sluternent was mardy; provided, of COLTES,
che court fvels that the circumslanees warsgnl resort to this
summary power. . Neodoubt e specisl procedurs veeom-
merded will be nady! only in & Bmited oleas of L'RSES.
Newertheless, wea focl that 4 will be useful in Aghling the
evil which ir wede™s orevalen !

T The suggestion Lhsl the court ehenld be qiviey these
SUILMAYy pOwETH did oL mecl with lhe stmteval of s
cew wilaemzes. 1l was sald thal iliterars [OTEONS woher
Frighl aave given a M2l versing in the Lommitiing coust
woder pressgie, sgic Jdace the rigk of cotyrietion For
Rerjitey oven Hohoy camie cut wil tke 1wk in the trial
VTR We ure aot irclined 10 auree. The 11mal epum.
wenld we i pussession ol the cntive wwidener; it shoygld
verlainly be dn g mosicioe: fnoagsees the vonben e o slate-
rents it lhe gkl of rthe ofher evidenme and 15 decide
whetiet cither or any of the statemonrs were mgde walin-
tarily or under prezeure,  While 2 differont conrct wirild
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have nothing more than e lwo contredictory eistementa
i go upun, the crial courl would bave the advantage of o
knowledge of the etlire background 1o Lhe statements, and
would be sble to deal with the aeensed person more justly.
We do oot believe thal any couret 1-'lerru]r§j ack it a mechani-
tal manner and straightawoy  proeced  to a convigtion
anlel¥ on the penof of Lwo contradictory statements, In
imost canes, N will only be the mapetioe vourts that witl be
callasd upun v exercise Lhose powers and thew ran b
truztei! v administer the Jaw  properly.

It is true thal there mev be  numerous cases  where
e¢VEn cTininal eourts way nal by in 8 pogition to use the
summary powers which we heve vecomemernded. 1o zuch
vases, the presunt law will hawve W bre left to govern ithe
procedure of ihe prosecitinn of the ofonder.

4. The empression “presompcion ol moocence™ has oo
stetutaly origin, It is an exproession in terse Yanguage of
Lhe principle that e duly lies om the prosecution to prove
the guile of the seeused Bevond ressonable doubt,  The
fXpression is in reality hound up with the guestion of the
burden of procf. TL has achieved Lhe status of a princple
of law in lhe English syswem of jurispruodence and alan
i our awa, sedefy lor the eesach Lhal the burden of prny
ing every igredivot of the offence, cven though “negulive
avermuenls ars iovolved lheroin, i2 cas. on the progeca
tor.  The getweral prinvinle ia relaxed jn sorne cases whers
a etatuta pormil: some faets w be presumed  apainst an
arcured] porson wa under sertion 114 of the Indian Barilenue
Act, The cxtent th which an gcoused person is proterted
will v spparent [rom the tallowing abservations of She
Houze of Lords . —

“Just as there iv cvidenee on pehall of the prosgou-
fion, a0 Lhete may be evidence on behslf of 7 he
preance which may @ac, a doubt oy 1o his guilz. Im
cilther case, he is coilled te the benelt of doub: Bt
while the proseeatian musl orowve the gl of Lhe
prisnnvr, there iz oo such ayrden leid oo the PIis0nCT
Ter prove hiz ismogenee acd iz aufficienl fur kim <o
raife o doubl as mn obi=z geoil. Iz is nat boipd te
milizly the jury o' his ineocewes . Ehreughmt
the wely of Enulish Crimiva” Taw, cne enldeg  Lhresd
P4 always 1o ke zecn, 1hat o e daty al ke spssea-
Lpr Lo piowe fhie peitacees deill, anhiec, Lo owhat :
have alveady sl as to *he defonce of inssnity ool
salijent ala: o eny afau ey cxceatinom. TF g7 ity end
e oand o the whnle of the case) these js ssaonalys
ot revaned] b osine evwidenec uiven by wither she
Creengecoalien o ke oartanne - as bo wheather the priconer
kilied the deccazed with o aileluus intentinn, the
Rroseeativn baz not made out the case pnd the prisomer
I oentitled Lo acauittel Moo omaller what the charge
ot where Lhe teial. the principle that the prosecution
reust prove the guilt of the prisomer {3 part of the
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Comemnorn Faw of bapland and ne atteminl tu whillle it
dowen can he entertajped.™

The prezamulivn of inrcoenes signifies no muore than
win Vi Lhe Cornn sqon of B erffme must be prowerd Tievand
Rl rvasonable daali; in other words s: pointed oot by
Thager® "o whole doctrine when drawn ol bz, [irat,
T A person wie i ocharged with aoerice must be proved
peilzy, ** * wo insl tne anmieed stwnds  innocenl  wntil
he u proved gaits; and, second, tnat thiz prool ol guilt
aust displase &0 reasatable doubt™ Ome wowld have
though. “hal thas principle wa: rooled fismly in the provie
sima of the Taiian Ewvdence Act which laws dewn {2} that
e purden of groof as o any penticolar facs lies on Lhat
permon Who withes Lhe court Lo baelivwr in its ewiglenoe, und
(hy mat u fuel is suid 1o be proaed when, atter comsider-
g 1he alkers belnte i, Lhe cuurt either heletes [ 1o
cxisl, or consider iii ekistence sp probable that a prudent
taan ught, umdar 1ae circumestancea in che parlicalar case,
12 acl upon lhe supprsition thal b exists,

The crviticism direcied agamst the principle appears to
be moure a eriticism of the manner o which thiz princi-
Pl and the principle ol giving the accused the bencht of
doubt has been applied and mizuged by weak snd ineome
petent. judges,

8. The natore of thiz criticism can he  illuslrated by
referance to an ectigel [1om 4 publicetion headed “Law
Vi Juslive: "8

“The vurrenl shilosonhy underlying eriminal prene-
cedure iy epilomiised in the dictun: ‘Lol a hundred
ELilzy mien egeape: Il lel oo sinple innnesnt man sufer”,
M wtins W veerfook the [aet that there cantor be a
zingle puilty person withon® a; leasl ore  nooeenl
prrecn having suffered airveady, and le lot a sundred
guilly pecsons ezcape is ot let at least g hundred
innuecnt persons saffer. 70 omoy e law, bual haedly
mAics, Ty the pursued ol Lhis pilluauph}r: the acrused
iz deliberetely and inveriably adyvised Lo plead 'not
puilly’ amd ihe vous is Lhrown on the prozesution 1o
prove convusively the pailt of 1he accized, and  the
nerefit nf pvery doulc s ogiveon 1o the aceuaed, results
ing vlin m toe wequiltal of the quiloy, injury 1e Lhe
inoorent &nd deteat af fnstice by law. It promotes
';hr.'ﬂ'_ll}a‘]ig usluze ol exles ovidence, mare helpiul than
rithr 1

In our wiew, thare is wverw little relating Lolween the
dirium eeferred woin the abuve eatract and the princlple
which we are consldering. Tt is oo doubt undesirable and
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exirenely wolortunale i uhe inderesls o soeiety that
‘guilty men shoew'd cseape, Dul e ooo-swetion ol godey
men will Got acceszurily be wssizled br the woesdening of
the principle that e are dizrusaing namely that a manb
who iz to be onvicied must be proved 1o have beco puilly
by thase wko acoise hira of the guilt. The melaxazce of
this prineiple will not cosure Lhe copvielion ol sore gaiits
tres, By i1s maodification, we would rather make il cesicr
For muwe jonoocal soen Lo salee the penatly of the Yaw,

H The views exprossod e ug osre overwhelmengly
againer aay relexation of the rula that the accussd shoula
be presumed to be innocenc and thet it is for the pogecn-
Lo Lo eslablish his gt beyond  meesoneble doubl We
are of the wiew tha- in the geovrality of cases It woald
br dangerous o reax the application of these principles,

11. There are. bowewsr, some spegigl sitastions which
cail ine the anphication of seclon 106 of the Tndion Evie
dence Ars Lo such vases, one may  justifisbly  dempnd
that the accuzed should be cequicsd to underinlke e
hupdeon, of provivg o fact wnirh In specelty  withhn his
konowlodge, The proved o adreilled pomsescion by the
accused ot an nerimieating nbject ar gtolen properlye would
el o an agplealcn of aix spesial provision, Where e
progecation has orowved €acts necesary 1o eslablish  the
eannceliog Letwesr: 1ne merbinioating object und  the
alicnse aod als puessssioe by the accused, <ae amx wil)
be on the accused porson to explzin how he camee do b
in posseasion of dtharc abject. . weould he Mo the coers wn
detormice wheiher Lhe explanalion 2 ven by the apcczed is
vrte tnet can be belioved. :

In woother class of eases such as those under Lhe Pre.
waminn nf Coxraption Acy, the low  expressiy provides that
o 1ne pevdl of crriain facts perticualar pocsumptinns shatl
be drawm Bgeinst the arcusad person. The fact that the
accured persan in In possestiofl of peCUndATY Tesourecs or
El;‘npeﬂy dispuaporiicnate to his known sourees of income

as lo be proved by rhe priweculion. On such proof, a
preaumptinn that the agoused person wag guilty of crimi.
pal muscanduet in the discharge of hiz official duties skal]
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bu mude, unless the secused proves the conmrary, namcly, -

that the property an hiz pedsession is nol dbsproperricmate
1o hiz seneces of imeome. Thig, in substance, is an exprass
cxtenzion of the principle vondained in eaction 106, becange
the pomessinn Of ihe cesvurees or fhe property snd Lhe
manner by which the acoezed enmne Lo be in possession of
murh rescurecs nr property, woild be facts specially wilhin
the knowledge of the sccused persom.

These special laws which thrrr the burden f fproot
of particular facts wpon the accused persons, uru whiclul
provide for’ cerfaln limfted preswnptims: helmng drownm
egainst accused persous on certain favim belng setabllshed
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t'i the proseesicrs do not in lact devogace froan ke yeneis
Fle of the é)msumptinn of inneeeace of an goevused poerson.
Even wthase eaze: thoogh the  burden s Tajd W g
thy actused tn prove fects withm his mpecinl knowledge
failing =hien cerigin aresumpliong arsr z2zainst hinn Lhe
nverall burden still lies on the proseculion to prove the
sulit of the aecused; thus the prasimuplion of the innncence
6f *he acused poverne even these cases. Ax has  been
sail, 0wl whils Lhe prusceation mas) prove the guitt o
Lhe prisoner there iz mo such bopden laid on the prisco
to prowe his innocenee atd it is aufficieny for lim o reive
& doubt s b kis guly; be is v bound Lo szallz®y fRe Sury
of hie inpocence'”

12 The proteelion of the publie. Lhe  prevenuon  of
eritig, ire detervent ettact of the plysical suffering im-
pose on the offender and hs reformation aoe browdly
the bases of the theury of infliction ol punishmenz un an
offender. The wicw has inereazingly bren wccepied thal
panishinerl should not be regarded a5 a messare ol e
taliabion.  Idow far the imposiivn of bodiiy suffering nas
a relormative effect upon the cilender is a psyehological
fuestinn Wwhich s not capable of an easy answaer. Huot, §I;
1% generslly eonceded thal Far the proteclion of the public
gnd the prevention of crime, some -kind ol punishment
needs 1o be inflicted upon the offender. -

The dewerminglion of what should be {he proper
Fealenoce in s particulsr cege bus glwavs boen left to the
caurl lur the wvery weighty repson thatl nao fwo casee would
ewver be alike sl the cuocumstsnces under which the
oflende was commitled and the morad luepitude attaching
Lo it would Be matters withm the special dnowledpe of the
cout] which has Ivied the «ase. There can he oo tule of
ginvyal applivatior laying Toawn a specific guantum  of
punizhment thet should e inficled in the caze of o parti-
sular affener. A svund judicial diseeeiion on the part of
the irial judee in awarding pumimhmenl cen alone  dis
tinguigh hedween cuse and case and # the punishmeent to
Ihe ceame ie ench individuad case.

(LR (W inte, an incrensing lendency has beer shuowt
v ihe legisleture rowards proserihing o minimoem sentenes
in the case ab anme ofences. The principal reasoq woder-
Tying Lbus chinge apprata to be a feeling that courls seldem
award sentenees which woled  heee a dedereem, el
partirulzrly, ‘nooerla o bypes of offences wkich are neces-
sary bo b deall with swernly in the meress of society, TF
therefore. 1t is argued, o minimom sentence were 1o e
neescrined Tee seriuin olfernecs or classes of olepees. che
swaard of “he ~aglly needsdE delerren, ponoshiment wauld
oo assurcd m the:s rases

The theory chal She roote scvere the penishmuent the
gredla: the detecrent sffect i fwgell a moatter ol comtro-

"E"u:llmin lam ©r. The Oireerae o Public Prosecirieg, 1.;.1;;_._ A=
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wera¥. I0 has wel Boon ssestlaaned whetner inere nus oeon
a fall in the commizzian af lhuze offenees whewe an en-
hanved penaity has bren wasured by prescribing rminmmon
eentences,  In desling wilk Lhe detemrent clfer® of realty
AEwere gerieners, PuttRaconer abeerngs-

“lEwe are nopetis of Lhe eurative ollers el oa
threat, wi have to make Lhe threg! unplessant, whaeh
i another way ol saying that we have ton Do seviers.
But we.tend ta lose sisht of 3 laclor which js al the
very 18asl s Important &y severty - and whieh s
probahly mote irmnorlent Thal factor s cerlainty of
punishiment.”

He proceeds 20 puinl out.

“A survey made oL ... L 1llinois, izl osed,
lhal in a given 1ype of Felony only gor  of EPETIT
twentysiz cver vesuMed in enybody's being 11ed. By
B means all of those who weve tried werr convicred.
. unly ope n overy Twenky-six was ever broughl

o oeven e the Llrial stage, 1L then. ode puts ame's self
inte ihe poaition of semeone who ik coldly caleulal-
ihg whether tu commil lhe crime or not,  ay the
detersence advocates brlieve one dovs ecaldly valou-
late, he is gaing th Bgure ot not onls tolat he stands
& vhance to ger bt wlse how hig the chance iz that
hw s going fu gel thal. And, if there is trely  ane
chence ir lwenky-six against him, he will probably
nat be worriad 100 moch, ne matter haw bad the Fate
Ir 1hit teenty-sixth chanee may b,

Ile e pdams:

CDeleerence Wi rowlly b Lested uoly il wr ven
so far increase the efficiercy of oy machinfry as to
produce. i i absoluze rertainty of punishment, si
anfr rate. @ high deogree ub certainty. by improving our
police torces, by ‘mpruving o judicial miachinery, by
Impretng o juey syster:, by impihying the whote
line uf procedure. And, in analysing how a7 such
Ap imprivement s possibic, we should never [orget
Lhat 16 semd rxtent gt leigs SeVerity and Merlaincy tend
te be muatually exelisive —nor absolutely mutally ax-
elusive, but *ha: they tent se to he —heeise the e
ARvere punishrmens s Lhe geogler thye pracaulions that
hawe o b feleen 14 rmake s0re. hat gn mmaeertl peranm
oy nnl andetan Lhar porshmen,

It thue seere 1o be o mepter of donts wiheibor Sxing a
animum leem al imprisermeat, which s only another
way nl saying lhat the punizhment e e WO BEVeTD,
will hava the eiTeet af redocing the incidenes of particyler
Yinds of cripe.

LA uminisTrurioe F O sim el Do PRRES 10 Aol 17l
Erfn page 7T,
Uoid pages 17 and o,
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14, In the epiive body of the Indisn Penal Cude shote
&re My u [uy  Eevtions  wnich proseribe & jinium
potalty. Heartion 151 aroeetines decth o o isonement fur
lifa.  Bfsuon 302 pronnoes Mne Tne phnishmoent ot ireprisin-
ment [ lite or cesih, Under section 303, shere a por-
som who iz under a sentence of  impelsnnnent for life
cotamils murder, be zhali e plipicshed woth deaszk, Theps
= nn aliemazive prroshoeent preacched for sach o case.
Jdadar section 3T, @ miniemnm sentonee of seven  voas
has been provided in the caze of 2 prrsen woie vees g deadly
weipen wod cazes gricvecs bers to snv persor az the
tima of gominiiting cobhery.  [nder weciorn 36, if a parant.
atrempling to vomwil rabbery or cacuity iz arreed welh
B deedly wepnow, he shall be punished @iy nol less than.
SEVEN Years' impriscoment.

Got, duritng recent wears, sewveral enaciments have been
passed by 1the State Legislaturss:, o Parlamen: provid-
Ing for minirue senlecess, Tt iz true Soes in ome of
Theae anactrments oo discootion of chae sotat hss not Been,
coraplelely fetivrd. Theugh the seclion provides fop a
MinmarEn fetience, the cowrt hes been piven Lhe Jiberts,
for aufficient reaspn: to be roceedsd, ‘o award g fonwee—
senens. Foo insfance, je the Treventicn of Pood Adol-
Teradion et 1ebd (KEXVID of 19549, in regpecl of  certain
spevifid offenccs, the law provides that the  ecomvieted
porean ahel be ponishaeble —

(i3 for the fizad offonoe, with inprizenmect for
a wrm whith may extend t4 ore yesr or wilh  fine
wliea msy ezfend 1o e 'hovaand raperz or with
hotk;

ity for B secnod olfznce with imprissnmenl Far g
terme which may extond ot Lwo yterE am! -wiin [ne:
prosvdided that in the ahsence of special and adeguate.
reqmens to Lhe controvy io be mwentinned in the judg-
ment of the caurd, such pentenve shall not be les Lhan
one vear and such Ane ghall ook be less ihap e
tlwusand rupees;

(it} 'or w third and subseguent offence: with im-
prisooment for a term which mey  extend to fowr
yuvare and with flne: provided thel in the sheence af
specinl and sdequate ressons to the comirsty to be
racatiotead in the jndpment of the court, such Inprisan--
rocnt ehall wob be leas than two ¥esrs and such fine
.zlill;;ﬂ] nid be Tese than threo thousand rapess.  (Saction

Analogous provikinos exist in the Bombay Prakikition Act,
1840, 1t i3 also tie be noted that in that Ack, it is mandatnty
that both En%l-ﬁ::-‘l}umeni and fine ahould e imposed on
conviction whether for she fvst or the subseguent «fTence.

RBeovntly, section 5 af the Provention of Corruptinn:
Act, 1847, has been amended by the Crominal Law (Amend-
tnent) Act {I1 of 1258), by pmeviding for a mindmum terme
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of imprizonment of fne year for any public servant con-
wictrd of criminal miseanduet in the discharge of his daty
The maximum punighment preacribed &5 sewven  years.
There is a proviea ™ 1he ofIvel, that the soort  way, fot
goecial Teazons ey by neeorded in writing, imprde o sen-
lonee of impriasnment of less thaon voe veer.  Durting the
distuson in Parliament, 3t was atated, that the tendency
un the part of judges 1o impose itadequate seotences had
made it necessary 1o amend the law in thiz  respecl.
Though Mgures relating to the sumhber of prosecutions and
vonvictivns of public servant: under the Provention al
Corruption Anc were given, lhe number of instaness in
which thy senicnoes swerded was considercd to be Jow,
was nol indicatled,

The Supression of Imtaers] Traffic in Wemen and Girls:

Act, (CIV of 1955) i1z an instance where cven the limited

discretion of the eoort, available under the Aels moforced

i, has been laken away from the oot An offence cnder
geclion 301} of thia Act, for keeping a brothet or allowing
g;emfser. we be uzed 25 5 brothel, “'shall he punizhable on

st ermviction with riporous imnrisorceent for = terrn of not
less than voe year end not more than three years and also
with fine which ray exlend Lo two thonzand mpeez and in
the event of § secopd  or  subseguent comvictinn,  wilh
rigntadys imprisonmert  for a wom of it loss Lhan  twns
yoar snd not more than [live vears atrd  also with  fine
which miay v=iend Lo two thousand rupees™. Similarly, ap
ferne: under section 5{1) viz the procuring, inducing or
takier a womes nr oo gl for the suke o proatilyLion
“shall be prmishable with rigperous imprisonmen, fur a
tetmn nal feus tnan one weur aod oot mare than fwo YRALS
and alsy with fine whieh mey extend to two  thodsaod
fupeed.  Tp the event of & geentad or subsequent conviction
for s olfence undey this seelion, & peraon shall ba pinish-
abie with rtigarnus imprisonment for 3 term of not less
than Dy yuars and vt suere than five years and alse with
fie which may extend to two thousand rupees”,

15. We amr aware thiyl desperate ils such a3 these and
other cpactments of a2 Like nature are intended 1o cure,
ll for despevaic mmedies and that  the punishiaenls
preseribed and impozed shouwld be auch as to heve § Jdole
rent efleet oo othevs likely to engage themselvesz in such
antlsocisl  and  infemous  getivibiea,  We thercfore,
catirely apurwve of the provisions requiring imposition of
2 iR sentetice in enaelments desipned  to prevent

a.u‘.i-:nninl alls and intended o further social adwopee
mend.

However, the placing of restrictiona on ndicial digrra-

Proper

1o epeclal
L
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tion in the matter of the award of & eentencee i9, Gft Pprinci. oo sd-

ple, to be iﬁw:ated a5 d #eneral practice, B the law
prosddes [or anged sehtences for a zecond ar anbseguert
cffence, vnly preserlbing an upper limiti the daty will he
cast co the courts io oonsider Judlcially the need for a

Wi,
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heowier penally e wny pacnciar ease. Ax already atared,
the coure would be best able n judge thie wdegquacy of Lhe
punishicens in eqel case. If, in the opinioc of (he State.
an deguate senlence ha: nol been anposed (er as recaited
under some Acbi ppecial and adequate reasens [ur award-
ing lesser semtence have oot becn given by the courts],
pravisons cxisl o e Uade for imvoking the powers of
ithe Flign Coud [or cnhuncemen; of he sentencs ] they
showld be teaorted to. Imetenev: might haye  oecurred
nrcasionnlly where Judges have Failed 1o awayd sentepces
proportionete Lo Lhe gravily of the otfences. This cannot.
Twawrever, warranl, the assumplien thal fhe jodiciary as a
whole hug Laibed Lo awdod  adegiusate  fentences o owver-
lankeid the need for pawiing deterrent sentencaz  in ap-
praprinte cages,

16, We proposae b deal wilh Lo cyoes of abjections in
regard to criminat trial, namely, a falure 1o obaegve the
rules laid down by ihe Code in regard to joinder of the
rhavees, and a Iailuee L obtain sanclion priee 1o the eti-
tlion of o prosecalinn in eazes where Tow regiites such
aanciion.

The general principie that a failure o observe  Lhe
provizione of Lhe Code i regapd 10 Joinder of charges;
will ngt necessarily resuli in making Lhe provecdings vou
hes bect Twd down therein, Such & failure  will - have
that consequence onky M ib hazs oesagioned a fzilure. of
Justice. The gositicn hes revenily boen clarified by the
amendment. of Sertion 337 by Act XXV of 1935 whick
has made i ckear that any crror, omission or iiTegubarity
i the cherge, incluwling any masjoinder of charges, shall
rot lead to a finding, sentence ar ovrder I:in:mf reversed or
altered unless such orror, omisson o uregulacity has in
tact necasioned a failure of juslice. It was 2ugpested thet
the recent genendmesl ahich has plaeed un rrregolariy m
the charge on lhe sarc fooling 0z olher  irtepulatibes
mentionad in sectinn 387 of the Code of Criminal Pro-
ceduare dig not pe far eonugh 2ngd that o gerneral role
should b laid down lo peevent {uesiions  as 1o erTor.
omission or ircegular:ty in the charpe being raised ar any
soape 0F the proreeding fxcept i The enirls of ghie ot
mslanee, Towas zand 2hat inow rmagaeily ol Casts an aceus-
ed peracn bveomes awsse of the gefect in the charge dui-
inp the eiai bt chocess mol o puol forasard suen an objec-
Tion iz The Srial et gn Lhe cateulation that in the- evenc
of g vconviclion such an objeelivn may help him in the
caurt of appesl or revizion.  Hach a manner al degling
witk the cogrl iz undacotedly nnst uelaur and sonounta to
by Looclies wilh the courl, It iz eaidd 1naL in many
cases the objeclinm n cepgerd to tne  irtepualarity i the
framing of the charge & now ralsed surnelimes for the firgt
time mm ihe Supreme Court. 1t may be Lhal Shose  adweds-
ing the soenzed n Lhe 1vial courl have failed to spply their
minds Lo the question at the indtial stage or may be that
lhose advizing him in the ecurt of appeal have thought
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o e alleged LrTeguaarity in The trial anoan alleropt e
wbtamn a2 seltluny askle of  she cangietion o echmical
grounds. There is no doubt 1hat in many cascs consider-
abile dalats are somecimes cecasicnod by a roirial aping
appdiered. and Lbal sormelimes Lhe aecused persen iy aomadis-
ted on Lhese poinls being vazed n the hegher courts, T
, has, theerfore, lwen suggested thac nnee the trisl stage nax
evn clused, po poinls we Loany reenuarits i joinder o
cherges should e allowed to be raised o oany seperior
caurt Wo thmk hal che proposal s owverw drusiie. The
teat in all criminel casce wpulaling an ieletferenen by o
LURerior coarl st T thal laid down in sectiom 537 LF
4 disreguard of the conlravenliog of 1he piovisions of the
law causes a failurc of justice, it is manifestEyr unfape thal
merely becaune the paoing was weot taken by thoze whe ad-
riged the aocuss] ab an earbier atape he shoutd be deprived
of Lhe opportunily of musing 1 and denieg the relief o
whicll he iz entitlad] when the trisl has in [zel nol boen o
fair aod just onee

In the framing ul ine cherge. the  inittal responspilily
te3ls upon the poart. The law lays down the circpm-
atamces under which there can b a joinder of chacpes anno
the courl is eupected to zee that the charges are nom
Jarwed an a ananner which will handicap the accusen iw

defending hirsell.

1T, We hawve aavendy referred co the provisiong o 1he
Criminal Proceduoe Code which Tenet the exient 10 which
% misjoinder van lead to 8 Teversal of the vrder of the
trial court. Omnly cases which have led to s failure of
Justive awile indecference by the superior cowrt, T does
niot, therefore, appesr 1n be necessary to kave a specizl
aroviginn whereby the duty tp take an ohjeeticon a3
deinder of charges al L earhies! opportusily i et upon
the wecused pereon Even if an objerlion iz nol teken by
a convicted person in appeal, it wanld Be the duty of the
appellale court to examine whether a failue of justice
has been opecesioned by reason of misjoinder of rharges
T the appellate onorl comes 1a an alfemmaciye conelusion, it
will b s Iurther duly o onterfere with the finding of
the trial eourt.

W de o therelore, tkink thal ic weonld ba degicable
Lo cast o burden upon Lhe secnzed to vaise Lhis objoetion
i Lhe irigl slage. We are of the view tha. the exsling
Brovision: are mnoTe sonannent with the -ules which shnuld
cormally govern Wi admirisisalion of justice.

18, The [urther gquestion whether the pleg ol wsnt af
sanetion shoeld b vetmitte: o the appellute or oo ong!
cudels, af il has nol boeen mwised in o the Y70 ccurt, e Rf
nreater Impostanes.

Severs]l provisions such =s seetiona 185, 186, 1WEA. 193
ote., provide that "“no conrl shell tale cognizance’ ol ceor
tain categories of caser wxcept on oertain  conditions.
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Courts are not o take copnizance of ollooess wgamsat the
laweful autkurily ol publie servents offences agains: publie
justice mnd certain olpor offénces excrpt ohoa cowsplaint in
wrting hy the peolic zecvant o by the court cuncerned.
In regpect of certain offencer againsi the Slele, Apecified
in sectinn 196, a proscoution s to b preceded by a com-
pleint made kr order of, or under  autharity  froe,  Lhe
Stame Clovernmenl oo 00 officer emapowered by Lhe State
Govertient in thiz hehalf. In eaees of conspivacy  also
auch a eomplan: by the State Govornment of 20t0e spects
fird witicer 15 mesessery. Io other E&LL'%Drie& af  nffences
referred Ly ik section 186, a complainl has oo e made by
s persun egproved by zoch offence. Aer XEVI of 195
gngarted saction 19EE deating with prosecutivns for defama-
tinn uf pullic eervants in ruspeel of their conduct in the
digcharge of their funcrions. An exclusive  jurisdietiom
has pecn confartsd on the courl of session ta take oogniz
anee of suck cleness ypon 8 comphlans 1 Writing made iy
I'he poblic proscealor, The publiz progeccloc is regllred
to chta:n the previouz sanelion of certain gpecified auathoi-
tiea before [ling the complainl, [o such cases, the law
bars o coavl, from taking eognizence of offenees, oxcept
upon a cemplaing made by ow speeiled person swho must
arct with L previous sanction of specifed acthorites.

148, We may alse vefer to seelion LST which relates 1o
the prosecution of judees, magisteates ar publie seovais.
When any al thewe peraons iz asvuscd of an ofience alleged
to have pesn conrniitcd Uy hen while acting or purpurl-
“nE ta med in the discharge of his oftieiz] duties,  the 1aw
provides thal ne courl shall takre dogrispncs of such an
olfenee exrapt with Lhe previqus ssnctivn ol the Centead
or the Stole Government, 4: Che e way Lo o these
caces ulzo, the previous sapdlion of 1he Governmoent 15
necesary bofore & criminal procreding of ke oot
speeificd can e lauoched apainst such & person. Though
the poliee mighl inveatigate such an ofgnee and prepars
a pulice repoat, the court is ool congwzent fio comamence
proceadings wpon auch a roport of, in the case of such an
aeensed porsom, previous sanction huse neb besn acontisl
by the Government comremmed,

Tt hea to by yemembervd that scclion 56T which deats
with irregularities or illegalities Joee not include wand
ol sanction within its scope. The resenn for ihis omission
arnhahly is that unlass such sametion s available at the
compvencernent of the procesdings, tho courk wousd heve
R jurisdictinn to desl with ihe matter. Where in 5 caze
in which previems sanction iz required by the Jaw and
a prosecntion has been Jeunched without such saneticn.
the procvedinge will he woid aa the court is prevented
Eroan trwing the case without such previous sanaction,

2. The palicy underlyitier thege prowisions appears fo
ke that persnoe ik Tespongible pasitions oughl fo be protest-
¢d from malicious or vexslions proceedings in respert of
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acts dera by thens in the discharge of their odJicis]l dulies
and that wer prozecetian showld be permited 1o be Taunched
afaizst much peersons, unless thewe iz some ressonahkle
fourdaton for the secosation. I8 % abwinas e e ad-
aenistratinm caneel be carried on, il o eiveen = ta be
frec to mvuke loe erimina? law avaiost pualic sereanis
wlidse lewful action may engender his hosiilivy,  Lowever,
the public =creant iy et placed boewond the reach of Lhe
Tawe, Ilis official acl@arc. initially protertod; bos i sn oact
purporting Lo have been dote by him in the lisckaroe of his
rffirial dul-os is alleged fo be an offones, & auperior authorily
tespensibie  fn the administeation beocome: eotitlad
examine the metter. TF i gy satislied that the allegation
eafl: for judirial scculiny, 't may sanciion lhe prossoution
of 1the public servant. Ty lhese prowvisiems cvery public
wwrvant wmild ool berome liable ta face [Gwvolous prasecu-
Ticne ladoched by dlseruniled memhbers af the pablic

Section 157 applies only to offences alleped to have Leen
cottastled by moblic servants' while acting ar purpurling
Ta ack in the discharge of their duties. Tu dors not apply
1w all affences alleged to have been committed by a pohlic
servanl, The Prive Councl in interpreting this provision
has vhserved that “The test may well be whether the
public servanl. if challenged, can reasomably oTaim  Lhat
what he does, he doos in wirtae of his offiee,™

21, The guestion haz heen tabsed whether, [n cases whete
the law requires sanclion before courls can take cognizancs
Wi CRSEs. a rontentiom hased on the wanr of sanclion sheould
Lo permitted to be ralsed in the appellate or revisinnal couet,
if it hem not Been raised in the t1ial cosrt. The defence ol
want of sgoction iz, ic i@ said, the last resop ol many dis-
honest puhblic sorvaols and ie gercrally not put forwsrl
Ll the snaiier is under appeal. It ois, themefom. arged shas
1 ls impostent thal veurts shenld invesligete at thie varlios,
uoportinity whether & sancrion is necassamy. The nlereats
af the aveused alan vequire that he should raise the ponten.
livn at the earlicsl stage Decuuse, il ruch a plen is upheld
by the il court, o duly would be cos, upon the i
alwthorities to examine the farts of ‘he caze and L rwonerate
the publiv gervan®, if the charge apeinst him ix ill-fonnded
AT granl the necessary sanction 't case the complaint is brue,
It haz alveady bren stated thet only public setvants who g
eanstivws of having acled illegally :n the discharwe or the
purpnred diseharze of ther official dutics do nof pu: for-
ward lhe defenre at the earliest sluge.  The praseoution
wirlild thus have Lhe edvantage of curing the defpoet of wani
uf sancrion in the procecdings started By il i 5t raiwes the
crmtentlion at the carlicst stage

2d. 1t is diMicull to repard o want of sanolon Teq:Ted
by the law {0 vnlitle the ot Lo entertain the prosesulon
in the sutee light as an error, emiszion or {reegulari‘y n

— - . .
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the framung of lhe vharge. The cowl & in Lhe absence of
Fanciion, withour jurisdiction to entertain the procesdings.
But when churges are inproperly framed, a cowl fnaving
mrisdiction merely actz in contvavention of gsome provicsicos
of Ue Covde regulaling the eotise of thie lrial, T wouald, we
thing, » wong in principle to permit en order passed by
aoeoilrl wilthout junsdietion to ke effective merrly broause
the accased porsun failed to raise the plea ol wan ol juris-
diction before the trial court, as if sveh condact Lli the
aogdsed cplld have the sidect of giving ssonccity o &n order
or sentones of g court ool asthorized W pass ic

3. Mor muosl we lorgel that sapetion e Lhe ioiligtion
ol proceslings i3 veguived nat only ip the cese of puablic
servant: cherged w.lh oflences b alse an other cases
whete nabdic pnticy reguires that offences should not be
imvestigated by a court of Tnw unless the State permits theen
10 be investizgated. We are referring to offenves againmsl
the -Sale like sedilion oF wagihg war ggaingt the Govermn
ment cf Iedia.  Qbviously, wanl of zanction allcoling Lhe-
mvisdictior of 1he cnort must be treated alike in all caves
whether Lhey be cases of offroces by public sorvania or
sifences against ibe Gtate. o A already pointed nut, the
priaviple wnderlying the regulcetenl of sanctlon is that In
the ceze of those c-l%em'ea public policr reguicres tlml pHior
teo the mitiation of the proceedings: the State should decide.
whelther Whe proocedings should or showld ool be slarued
Cince che requitement of sanctdon 5 Accepted o be 3 matter
gaverped by considerations of public policy, il would
obeioualy be unsownd t; treat it a5 & mere technical objec--

Moo whach, iF nol rabsed oo chie earliest gtage. should ool

bv ellowed o e raized at e later stape.

Mor wouid it be correct to ireat the wanc of sanetinn
m an ArregERlarity pe v istian ol the ngtites mwendionas] o and’
provided Faroan »ectlion 357 uf the Crimingl Procedure Code,
The ucderlying principle of thet section is that the €ziluve
wt nhraren the low shauald make the posececding vaid ondy
when such dure has occasioned a miiscarrisge of justice.
Mo cuesting, hawewer, of wisrarviage of jostiar having Takeon
poaes ol arviee fiom a wach ol senition which the taw
requires. 17 In oot g prenedaral delecs, I is a cdeleet whoch
g 1 e et ol e proccediovs inasmuch 23 1% hars the
caurl from emteraining and dealing wich Che maller.

Too Wl corvogmsidnaen, W are Wiehle oo mesn-mnered a0
alleralion i the exiating law i peward cither Lo the neeo
AT BRI Ley aulietion ar e i oonsequeness of rhooansconoe
al ity g sane v

o3 Saction A0G af the Oriacael] Proccoore Cone renairss
Taat ety pAdiineat of = eriminal eonr of arigingl josisdice-
Do shell be proaoimcid inoepen court or the wnbatanee of
the jwigmen: spall be explained in the laoguage of the
CIFL oF im uoiee ouker langusge whick the aseunzed o hig
plesncr uvnderstands, Theoe s 8 provies to this section,
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whnick requires that “Lhe whole juidgrment shall he, read cul
by tne presiding judge. 3 he iy requested b0 to do either
‘r.rﬁ.- the prosecution of the delfence”  We wees Lol that in
the subeordinate vriminal courts judamenfs erc not sz o
tule read UL in open court; nor iz a request generally made
elther by the prosceation o the delence Lbal the judgmen.
vhould be read.

+

Thr provise apprars Lo hawe been enacted to enable the
gcruded persom ot the prosecucion to knnw how 1he judge
has vivwed The case and how he reached his conclusions.
Sectinn 371 makes it imperstive that the acenged shall e
giwen a eoDy of the judgment withonl dreley and free of
cosl o any cesc other than s summons ease,  The PeoenT Te p:-
amendment of the Criminag! Progedure Code has  ralbor Iose.
providad by Section 87104 Lhel where the accused iz zen-
leneed 1o imprisonmens, V'a eany of the finding and sentence
shall, a5 sont as may he aller the delivers of the judgmant,
be given to the aceused free of ¢ozt™, These reguirements
are iotended to onable Lhe avvcsed persnn after conviction
to rmove for pail and o prefer an appreal.

23 M seeins W ous, lherefove, that no puroose iz served
by Lhe proeizo to seetiop 366, Scolion 2687 requires that the
Judgmeint shall be daled and =ipned by the presiding oficer
in open eourt ar rthe Ume of pronouncing it, It is also oot
competend 1 Lhe court o alter it judgment in any manher
execpt in nrder Lo corcect a8 clerical eyror,  Ordinerily,
therefore. the writzen juclgmenl woald be ready it itz Gnal
thepe when the judge proncunces it, I should, therafare,
be possible [oc the judge 1o have a sufficieni hanber of
vopies of the judgment available for being handed over
Tmediulely o the accuzed i he is entitled 1o a free cop.

Such a ropy onmld priheps be made avziluble in every case

both to the proscention eod 1he defence for ibeir perusal
without lhe judge heing called upon e wasle his time in
veading the whele ol the judginent. This would he in
arenmi with wor recommendaiion that 1the ILigh Croures
shiuld nnt r2ad oot o onmt oeserved indemerils but wake

vogizs therenl avajlable “or percsal. Such) an alletation i

the law woud ensare, thal 2he Judge ureperes hiz udement

bedure wae dave ol iz pramoancement ard oo apperelmi y

woulkl he Tefe Lo ce Tidges to prenounce juderenis with-

out huvizs writicn tnem proviowsly, We aceara gl
Freonzmead ol sme provico Go seslien 9658 el g thn [y
Judomenn Lo ae read ol o delend. 1L shaald he |:-r-31:'1'fl.=n' judrznenl
’rh.*.‘__ul veny of ke judgrwn shocld e made iFnedjgialr t.";-'l_l
dveilanle wolhe oemeceation o the deferce for sergl ;:'-IFE"":-
Thilwoaln, ol course. e wilaaut peviudice =0 the Tighta usl.
LR T METEECD BRTeer, t0oa Thep gy ot the judgm:—n" B

obasy secions 07 lha Oriming Drocedure Code mravide,

5 Lhe inw ol evideoge senuises Lhe rraduclion of Lhe ba
:!:IE‘.:ii E-';r:durll'.'rr' in proeal of all relevant facls, This p:'im:i]:;l& Wiloceses,
iy ER!‘.‘ITI_E'E»EI'_'d n #eclion 8 of (ke Indign Evidence Act. whick -
preacribes the geners] wiode of proof and raquires that oral
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?‘fﬂ“ﬂ evidence tandered in tke cowrt shoold be dircel ovidehce.
e E*"" Thniz iz, huwover, hot an abenlute rule and iz subjuct To

tumerous exceplivns. Qo guch ewception is enntained in
zeclicn 5LN, of the Criminel Procedore Code which lays
dewn a: s swedial rale of evidenice, that a docwment purpor-
‘ng to he & teror: undet the baod ol any Chomical Examiner
or Aussizlagl Chemiea’ Frsminer o the Oevemnment or he
Chirl Mmapecnr nf Explnsives or ihe Dircclor of Fingsr
Print Bureaw or an olfcer ol the Ming regarding matter or
thing duly submitled to him [oc cxwmnaiicn or analysis
and repoH, mighl 2e usad m evidence in sny oguiry or lest
or provvcd:ny wilheur aetuglly  surmacning him for
examination in vourl. The prineipal ohject of dispenzing
with she peraonal gttendance of such wilncesee s 1o avoid
Lhe capense, delay apd inconvenience that would be veused,
if these witneases were to be obliged 1o rush from one court

Lo anclher
Revert Betore the meeent amendmenl of the Code, this special
mmme ol e of prood was restricted only to the reports of Lhe

Chernivel Examiner or the Agzissant Chemical Examiner
bt the seope of the sectiop has now bovn exicnded i ocher
caivgorivs of experts Tike the Chied Inspector of Explosives,
Direcior of Finper Print Bureail or an officer of the Ming,
all of whom, before the amenodment, had w0 appear belove
the vuurl and pergonaliv testify swith regarnd tn oatters aub-
mitted to them for report. Anvther chanpe lhal hes boen
made by the recant amendment of Section 510 ia that, while
before the emendmienl, he Courl alome had the disetelion
to summon the Chemical Exarniner for examination, if iL
thought AL wnder the amended zection the conrt iz houd
te summen end examine any such expert on the application
at he progecntion ar the meonaed. The court has ng dis-
crvlion woeeluse sueh oo applicalivn, even £ il be of the
+iew that the poronal examinacion would serve nn useful
puarecar and chat whe sole paroeze of an applicalion o
rxdrmine him is tn delay the proceedings unnecesaarily. The
aocged thue now enjoys e worestricled  urivilege of
summcriny ke oxpert witnesses, which at any  rate
0 far as tne Clhemical Exaniner ia conestned, he
never eajoyed hefrae. IInder Sections 252 apd 287 al
the {ixle, @ wig@alease oering o warranl  case, has
conbiderable  diseoelion  in summonine nr refusing  to
BUMIMAN prosecusiorn. 0t defence witneszes. He rnay suriinom
anly such af the prassciilion wilnesses, as he thinks noecs-
sury orl eeluse wosurmmon delence witnessea, if ke thinlks
that the applicacion of the agcused 15 made [or Lhe purpose
al vexalion of deley or for defeating the ends of Justice.
In eootrast, section 510 confers an ubeesiricled privilege
ufmin the prosecution or the accused, without any dizcretion
bemng lefn to the court. We think that such an ungoalified
right given ta the prosecution and the defence, iz bikely tn
b whused and cause unressonable delay in the disposal of
criminel caees, Mo specific cases of hReving ccrurred
on this account wero broupit to our notice. But i the
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replisa ty our Questionnaire, 8 substantisl body ul upirﬂﬂn
expressed isall againgt chis provision giving the prosecuiion
or the defence sn unrestricted right. mosk af e States,

Ay Lew sich ciparls wre available and i3 the prodecution
.:rr the accused ic to be ziven the liberty, uncontrulled by
the dizcretion of the vouet. o reguire <he peracnal appear-
ance nf thesr witnesses, not only would unceecsssry cxpense
and iheunvenicnse ke caused woche prosecuation, bat con-
ziderable elevys will arise in tio dispossl of cuges We
thatefnre, recimroend 1hal section 510 Criminal Proecdurs
Code be armenced, so as wwogive the sourt, the diseration te
gumiraon thess expert witnesses aaly n those vases, in which
substuntial groucds are made vdl by the proserution nr the
sccused to justify their persowal! ettendance before  Lho
golert,  These ofcers ace geneeplly suenmmed o appear io
the Superior Courts and these Courls ooy woell be Lrusted
o ewerciss 1he disc-ol ol proaustly.

2. e recprmnaendations in this Chaoter mey be aum-
matizesd v Collows: -

(1} TF o wiinegs has made two snntracictory stete-
ments on oath, “he court Selore which oo mede Lhe
subsequoent solement, should have the poveer 1o punish
him sumamarily fur perjucy.

{Z] The maximuom penalty which can be svarded
by the court in oacy suchk cose shodld bre Iimlled o
imprisocment for zix months and or a fine of five
hundred 1P,

(dy A gersun thus sumeoatily convicled should have
fi right of appeal.

4y 1t iz not desitable tovelax the presutaptingg of
intcenea al ok wemtaed perann,

{3} Bxeept in the case of anti-accial nffences, it =
el dezirsale o resivicl che eXepcise ol judical dis-
crelion by orescoibiog o mimmum penslty by statute.

Recimmen~-
doian,

SMmmaery
af oo
mimdu-
Linns,

Inatead, the ilinh Courts” revisional jurisdiccion shonTd .

he invaked whan ina: deruate seniences 4ve pussed.

() Tho law releling to the consegaences af g mig-
joinder of cnases or lacl of suieeon oeeds ne slierna-
tien.

{7} The prowiza to 2ectiom 366 o7 Lhe Criminal Proo-
cediiry Conde ruay by repraled.  Instead i should be
cnacted  toat onpiee o the padament sheuld  be
mmemcianely mode avidlable fur perussl by the prose-
cution o1 the sccuzed,

{8 Seelion 510 of Llhe Criminal Procedure Corde
showd be amended g0 thal the eaper, wilnesses men-
tivied Lhorein can be ecal=d by either party Lo depoes
before the court, noly wicth 1he Jeave of the court.

122 M. of Law—54,



4] —SERARATION O JUDICTAT. AND EXECUTIVE
FLMOTTONS,

l'-_':mblilru- 1. Motwithstanding the directive prioviple in Aiticle 50

ﬂﬂm'“iﬁ af the Copslitlion hal 1he Slate shall thke steps to saparata

prosent puie 118 jidiciary from the expeutive in the public wervice of

tom. the éiaw. a large number of Scotes have failed €0 carty out
the separatinn. The present pozition iz thal the judlciarr
hes nel boen sepataled oo the exesative in Asmam, Owissa,
Rajosihan, West Bengal and in portions of the Slates of
Funjab and Wadhya Thradesh which aa they axisted briore
the re-organisslion of States, In TTttar Pradesh, in =snme
distriets, judieisl nfficers (criminal) are not colzlzled with
cxeenLive dutiez hut the supervision of their work and
their prornolions resl with the oxeoutive, Tn Bihar, saepara-
firm has heen intraduced in fwelve ouwt of ihe scvcnleen
disteici: cunslileling the State,

P of 2. The real purnose of this reform iz to ensure the Inde-

zeforan, pendent functioning ol the judicisry freed of all ows
picion ol exeensive inHuence or control, direet or indirect.
[L incidenially engares that officers will devore thele Lime
entirely to judicial dulirs atd 1his fact leads tn efficiency
i the adminigtration of justice.

Hittory of 3 'The imporance of the freednm of che judiciary from
the move-  executive contrul waa Iveognized by the Britizh as far buok
meatlor a5 1703 Tn section 1 of Hegulation I of 1745, 1t was stated
B,ﬁﬂm that “the Guovvrmoment must divest itself of the power of
Indis, infringing in it2 executive capacity the rights and privilegea
whirh, v5 cxersizing the legiglative suthority, it haz cono-
ferred an Lhe lapdholders, The revenue offloRrs must be
deprived of their judicial powers" Gencrwliong ol cminent
statesmen.  adounisteators  and  judges have repeatedly
Rre:::se:] frw this reform. Bwver since the yveat 1866, the Tndian
Tational Copgress has emphosised the urgency of this
measure and called for ils unpleticnlaklon [rom year o
wear. In 1899, o body of distinguizshed men inclnding Sir
Richard Carth, a retined Chief Justiee of Benpul and Lord
Hebhouze raade a representation to the Secretary of State
for India wrging dpon him the need for the oarrylng cut of
this reform,  Bece reoenlly, che Talnglon Comumnission dealt
with thic queation uod, in an irapresaive rainate, Sic Abdur
Bakim, then n Judge of the WMadras High Couart, inwegtigated
ull ils asprets. A number of schemes were prepared to oive
affect oo thiz change by distinguizhed men like Mr, R, C,
Ditt, Sir Harvey Adameoh, My I O Miller and others,
bu: they were nnt given effrct to, Tn zevara]l provinges,
Corunillees woere appointed with a wiew to worlke out thia
reforn but their recnmmendationz alse romalned wnimple-
metited, IL was obriowdy to the intereste of the foreign
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tulers to enlrench cxcenlive aothorily by hestowing dpot
it some judicial functions ag weli; and pasurelly, not-
withstending 1he acveglanee of the prineiple aond the in-
gigtent demands of werioue sectinmy of the people, Lhe
reforen was ot carried cus HIL after indepebdenee,

& Though the firs: steps o allect this retorm in what ﬁd:ﬁ'—
was Britizh India were taken after Independence, in several Sere,
Tortner Indign Stotes che judiciary hed heeh separtated [robn
the exeedlive [or a long ome, Ameny such Siates may be
mentionad the States of Covhin in Hyderahad.

Atticle

f. B0 insistent was {he aublie feeling in this matier that o0 00,
when Lhe present, Artiele 30 was being debated in the Con- Cowtira.
stitnens Assembly, there wae 2 coneiderable body of apinion Lo
In favour of bGxing & lime-lmil of three years in the Article
ilself fur cerrying nur the separaticn.  The time-lieit, it
appears, was evensually nol flxed on the asamince of the
Primme: Minister, Shri Jawszharlal Mehren, that the Sovern-
ment waa cotirely in fvonr of the separetion amd that in
o large part of [ndia the change might be broughl about
mwch souner Lhan that.

W felt that after the conmsienl public opinion in favolr
of this chenge and the geceptanece of it by the Constitution,
its desirability woald be beyond srgument. Though the
bulk of Lhy evidence betnre us not anly complecely favonured
It hut called for its immedizwe jreplementation, there ap-
pearad to bu im soomwe guarters & reluctanee 1o give cffect
1o it

T would be convenlent at this stage to sel out the
manner in which the seheme of sgeparation has been imple-
menied in the major States of Madeas and Bombar,

A. The introduction of separation in Madras followed Selieme
the report of 8 Committee appoinled in 19446 for the purpose ffﬂz*”nf'
af fermulaling a schegne, The zeparation hes hoeon cfveled ypan o
in Madras by executive orders snd ool by gtatute, Tn the
initial stwges, Lthe scheme was intepduced only in a few
Jdiscricts; it was extended to other dislricls wvear by vear,
cate being raken to oheerive the diffienlties found b s
working =nd fo cemove 1their couses. Tt was thus gradually
bhrimght inte force in Madras State ineluding the scpataled
Andhra.

TIoder the Criminal Procedure Code aad ouher oelsvant Alicoacka
slatles, 1he Tumctiong of & magistrate fell intn zhree honad bt tlots
watepories, namely— executize

(al functiona which are "police™ funetinna 1n their wd judissl
nalie, &0, e handl ng of anlwe ] assemblies THAEITALES,
(b) functions of en administrative character, eg.,
lzsuc of licences for Bre arma, and similar fanctiong,
and

() [unetions which are essentially judiclal, eq.
the trial of criminel caseas.
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Theze [unrtions were, il the inbroduclion of Lhe scheoe.
all portnTmed b b Colleglor of the digtriel sand by o num--
Ler of magisleates subordinate 1o and cyntrelled by hlrm.
The eeganlial feature ot the scherne wos thal prrely judieisl
funeicms coming uideT cAtCguTy (L) were trunsterred [rom
the Cellecior and magisicates subordinade 1t him Lo a4 nesr
et uf officers who were ao Jonget 1o e under the controd
of the Collertur, Funcldns under (a1 aod (b wele toocohe
fire ta he dischoroa] by the Clotlector g11d] the mewenue
cifects subordinate Lo im. Officers performing tunclons
in catugure (cp weTe to oo called “indicie] magietrales” amd
{thuee peclorraing [upctioos in eptesories (&) and (Bl weTe
to be called Uexeculive magislrales” In the valegory of
judicial roagistraes weTe the Thistric, Mapislowbes, the Bnjw
Hivisonal “agisrates, 1ne Addirional Fivet - Clazg  Maegls--
lratas and the Second Cles: Mapislrates {SulaMagis.epteal.
The pteculive Magslogptes wore the cxeentive officers of
the rovenus desartmenl, namely, U Colleeloes, the Hesa-
nne Diviswesal Ceers, the Tahaildacs and  lhe Leplity
Tabsildars ph whom (e respuasihilivy for the maintenance
of law and onder was Lo continle to resl, ‘The Zollector
waz, by virtue of his office, 10 retain wome aof vhe nowers of
the Tostrict Magistrate and was 1o be called she *Additiowal
Tigiricl wlagiairale”.  Bimalorly, ihe Resenue NDiwiziunal
PMimass cunlinned Lo ke er-officiy Fist Clas Klaglstrates-
and Tabsildars ard the Lepusy Tahsildars, ec-oficin Sc
Clags Mayizleates. Thess oftieers weIe nob o AxCIEiEe ATNY
indival functions ‘o the senoe thyul they wore not to Uy
any crim-nal cases. Their powers were restricted 1o the-
rmaking of ernargrovy NTGeTs under Secticns 133 to 144 nt
1ne Cnde ol COriminal Procedure. They woere aimo given
powers L0 bind ovey persocs Lo keep the peace under seftiom
AW nf e Cade of Crimingl Provedurs,  Powers under see-
tons |06 o 110 were miven ewelasively to the judicial
masisl: 1.en,  Powens wncder soclion i eould, however, e
vrernisad by ek classes of magistraies, Posers ol revizion
cader ser—on 45 e 438 were 1o be exercisahle by the
Judicial mugistrates adone, Fhe jurisdiction in dizputes-
regamling tomuvable properly (under secucn 198) and ihe
folluwing sections euild he cxercisrd by Lhe  executive
mamistrules.  These chenges weTe brought into cfect oy
O30, Mo, 2106 Puble (3enaration), dated Olh September,
1848, which ks been from time o time wmendsad.

7. Tn Bombay (on ooestituted boeferee the rourdanigatinoe
of Slaiesl, noaimilar zehor e Was brought imte eftert by the
passing of Lhe Geparation ol Jodicial and Exccutive Fune-
linma Aok {32I0 of 1951). The main printz of dizlinctien.
biiween -he Madzss and the DBombay schemes are Lbal,
whareas inn Madras the head of the judimal magistretes o
a digtrict in the DHeleict Mapistraw (mdicinl), in Boncbay
the head 1 the Sesziong Judge and that, wherva: in Madras
rowers nunder eections 108 ta 118 of the Criminal Procedure
Code are ewercisable only by judiciel maglstrates, me
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Tombay Hwese powels ore el o bk sxarcised by exceubive

agitrates.

1. It mey ke pained ouat thal i both the States the Jizdicial
jnuicial magistrates are, like eivil judicial oflicerz, urdar m;:r:ﬁ:
the sdmicisirulive controi of the High Courls. Tiips Court.

Wo annva ol vhe end of Lhis Chepter a stotement P T
ing some of tae salivol features of the allocalion isF pomnery
and fimesiors under Lhe Oriminal Dracedure Cude o tha
sehumes of sepavation in Modess snd Bamlay.
9. Tn the nther Smales or parta of BLoted wWneoe sepaTa- EP?HEIZI:*DQJE
tiom hss oot indvcduesd, tbe WWadraz melhod of dssuing o S
exerusve jnslraclinnz oz been [ollowsd and she olloca-
tlom of weweers znd  Coaclion? ig broadiy on the asme
panern ws oo Vadras oo Dombay with cnanges o the
nonenclaiure  ul 1ve offlcers.  The Btaes in which
separatinn is now i Loeee ore Madess, Acgoes Pradesl.
Fersla, Viwsore, Doy eoluding Widsrohe. the Medhva
Bharul and Vindhwa Fralesh greaz ot BMadihya Trodesh,
the PEWVETT regiog nf The Fuondaly wml 1w districis ol

Ritia
T w wrLime

Lo Ty = udean, = acnence ol whal is eatled separalinn L
has been cattodoecd by cenourive cidess in scme sisieiets, Sl
In ecrlzin iszoicts, zome of o oTicares, cooesd jodictal :E.::ﬁ..
afficers, were wppnivted whose dutics were eody Lhe weial i
nf eritniasl acd sovenie cases; they had oo exszective delics,
Thexy were ol lo oac caeles the conaral of ke Callecter
ard 1ho Thzzeict Mapistrate, Thoew weso, howreeas, plaood
unler ke canired of fhae Conmdsaioner  of he diviaion
theoush e ALl Lons]l Taisoeiet Meglatmne CTadic'alg
Tanze jucirial msgisteates Govoic lheils Lime exclosivels
{ar 1he: Lrinl nt cazea. Powers ander sectioms 107, 108 to
110, 144 amd 1 af e Oriminal Procedmve Coade are, it
apmesrs, being  cseroiuse] by 1lhe oxectlive magisirales,
The Figh {lours has no conlrol over Laese judicial mapis-
kralos, Toow i1 this e clear that the system af senarasian
which provails in 2otre of the dmsoiczz of Tftar IProdesh
iz only a sepuralion i1 form; the subetabes of spparation,
namely, the [vecing af the Judicial afficers framy aseenbive
comtrnl kaz net haen achietved.

10. The Chizd Secrelscy of Lhe Punjub Government wha Cricles of
purvocled Lo cepreeseat che vlewes of his Government sialed cbimtion.
that, “in the context of lne =iteation “5Hat obtrinz in the Views of il
Pumah, tasing into considerstion the ineldence of erime BT
and the nature of crime, “ae conmubal atmosphare, the el
cstant Taw an:d rader preahlem, Goverament are natueally
keen to have a3 cffeclive s mschikery uoder their disposal
as pussible Lor <deqling with  Jdiferent tvpes  of sibfeabivng
acd Lhal Gevernenent's wiess s that i theee is complets
grparation, ..,... probably the Gowvernments hands weuld
mot be as sirong in deeling with orimes or depling with law
and prder pooblem es they would be without separation”.
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According Lo him, the loca) peagistrate is, 0 the eyes of the
Govechrnetit, cespongible for the maintenpnce of lew and
crder and Hv weasaa of his sonstint oottecsl wilh the
pollce he i3 alle te exescize coolrol ower the lew and order
ar the crime zitasiion.  He stated that the Government fell
that hey sbould have some sort of contrel over the pro-
veidings in 2 crimingl case righl to ls end, This gffiver
kad to suuesde thet the locel magisirate’s wivw pointg i3 not
“pem, per cent judicial amd that he has always ab cye 0n
ihe law and order proplem in s dhegu, Tt was Tuclher said
that, “the executive magistrates always Took up o the
Guoveramens tar promoetinn pad edvacumment n servlco and
that the judicial magistretes would nat deo fhac and there-
fore they would bul bother abmut the law and order sites-
ticn”, 1n eilewl, the ntfieer seemed to plesd tor the per-
petuelion of the veyy evila which Lhe separalion of the
sudiviaey €pam  sxecudive zonleol ia desighes i raredy.
Tndeed, wlst i3 said seoms o imply Whal the magisteale, in
dealing wilh Lhe case, shnuld hot e governed by siviet naloy
af ewidence and should, s it were, be frue to aet upot bie
bedet Lol the persun oelore him is godéy. This sems o
gs to he a complete nematon of the wery Iundstion of 1he
swslem o our  eripinad jurisprudence whirh presumes
mtyncenen i fopour of vhe aeenaad.

The Inspeetas-Genvral of Police of the Punjel alic gave
gvidenwe hetore us snd his view was lbat the judieial
magigtratea ashed for oo high & slandard nf evidenes and
that, evetl when they convict petsuns, the senlences awarded
wares toc low having regard to the matuce onl frequency
al the otfenco

11, The view of toe Panjab citizen was cxpresaed by o
Metnler nf Parbamoenl bailing frem the Pubjabk in these
words:  “Tr *ac Punjab Govermment still thinky that theyr
canmnt control law and crder siluation wilh sepavation, nli
that | can say ds that ihe Gowvernment iz not keking a
curteet view of ihe siwazien.  If twere e any difficulty 1t
haz to oo orpssal weer,  The main thicg is that the execd-
sive oo ot swant Lo part with their power, 7 ¥ Dy they
mwan that they ean control law and order situation bettar
i[ they cun gecure the punishment far thir erimes as they
want?  Tf they want to maintain law and erder at that
ere, ther Tetter atwlizh the judiciary™.

12, We hove given our modt anmious gonsideration to the
view put torward on behall of the Tunjek Government a3
it was amid La atize “ual Saclocs peculiar to the Pukjab. It
iy nolipeable, bespeser, ey in the cramwhile Biote of PECEU
which nuw [nrms port of the Punjab, separation hes been
in foree for & culimiderable tine and it hos not hoon ngges-
od that ihe vontinueatee of aeparation in that area has ﬁv&n
riea to oy special problems ov that the crime siwsiion in
that part of the Punjab has been worsa than in other parks
of that State.
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Views szomewhat similar to those expressed oy Lhe
Putjab Governmenl weee abso expressed hy cortain offivers
%f '.'.Ee palice and the magistracy in Rajasthan and Madlsa

radesh.

13 Om the other hand, =0 hawe belare us the viewrs of Separoclen
Inspeelors-General of Poliee of all the States excepting the ovt offedted
State of Korala (where 1he Indpeclor-Geheral did not five m‘d
evidenes) in which zeparation haz heen in farce—n somme ’
of them for a comsiderable number of yesrs—and Shcic
unanimnua wiew was that the inteadyction of sapgration had
nul bed why adverse effcel on the low wod order siluelion
in their States. Tndesd, some high exeeutive officerr wel-
cormed the change ma il hed relieved the executive of the
responsibilite of antmoy judisial work,

14 A somewhsl differenl saspeel of the law snd order Ciber
problon in relativn to sepavation was stressed by 1w vicw posibl
exprazeed by amre witneszes that the Judicial mapgistrutes iﬂ“iﬂ;;‘
very alien [ailed te approciase Lhe diffeotties cneauniered sohorjon
by imve:lipating officers aod lhe execulive suthoritfea and
demandoed unatiginable scondards af preal in weighing vhe
evidenes before shem in ceiminal cases. It was steted that
nnt infraguently they demonded a stondard ol prook in
eriminul cuasea which was higher Lhken even that required
by law and acquitted the saccused in cases where they
deserved cubiviclion,

Thia certainly ia o matter which requires caveful consi-

deration.  Though if iz pecessary that maegletratez shoanid
be hudependent of 1he cobivel of 1the vxeculive, they should
a% the aame tiwwe be made mware of the diffcaltier of the
vxeeulive i dealing wilh the ooaliers which come before
thermy and  thy fprnceﬂure odopited By the polise 1o the
investisaloon of case:.  Independence from the contral of
the executive doeg nnt mean looking askanoe at the oxeeu-
Live ur having z lemdeney to add 1o the difficullies of the
fuecutive. It appears 1o us, therefore, that it would he
desirable to ioteoduee in all the Statea where the judiciany
is separated Trnm the executive a systern of tratning jedicial
magtstrales such 25 how cbitulns, for bsluncee, in the State
of Madry:. In that Slate, judicisl magistratez are, befave
they apre posled te thele ofices, subiceted 1o 8 period of
training in the reverme and police depsrtmenta wlich coh-
ables Lhem 1o appeociate Lhe difieallies of executive oificera
and the was in which the investigatinm of erlme 13 coodel -
wl.  The withegses who raised this aspect of the guecstion
befare 0s readily gdmitted that siich a eouvrse of troining
wonld result in the remowel of the diffleities which they
had mentioned,

Tt waa plao auggeated that judicial magstrates would not
be shle to deal effertively with disturbanees and like rityz-
Hlors ond  that seporation swodd, therelore, ibvolve the
recruitment of 8 [arger number of swecutive magistrates
whao are teained to deal with such situations, Ah answer to
tuch an objection was givet by the Chief Secrefary 0 the
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htar Pradesh Covernment who siated that if a jarger
opunber uf sreeutive slal wai needed o deal with such
gituntiona, the neeeasary persnnnel enuld bhe engamed and
that, by awod lerge, e owmber of olliecrs nesled, taking
the judicis] and vaecilive magistrates sogether, would not
Le larger atd the et tn the Government would oot
icecrease.  Fhis objoelicn ean, morcower, be wet by adopting
the Mixdras pesoiiee of training the judicial msgistretea to
deal wilh emersenl silugliohs sa that thety services can be
utilised in such situations in the absence of vxoowtive

rnygistrates.

16, The prublem of fenaration far foom reeeding 1oovhe |
maclkgend ny resson of Lhe advent af f+pedarm, se is eug-
FRELRA N SOTRO cusriurs, bas weallry begome more scule from
the pinl of view of the ¢fficiency of the megisteacy. In &
coamber of Stotes, evidecce was civen beleee us ol grasa
negloet ot judicisl work by emecutive  magistratez by
reason ol 1e mreeased demends of lheir  execative dietes,
Tt was pointed ouw. thol, wity the advent of 4 number of
wollave sutivizias crrded no in she cowrcry-side. new ond
smpnrtant dities had follen on cxerative officers whick lefl
Htsle licae 1o oy te dewvote 1o msgisterial and olher judis
cial work,  [oereasing vxpansinn of gnevernmental zotivities
has also made 1 very ditheelt for the Districl Magisloale 1o
spase snw time for the superviston of the magisterial work
of hin subordins.s [U was frankly admitted by a number
of Distriel Mogiztrates in the revenws departenont that,
the sircumslaness woich hod Erisen, supervision by them
wweer Lhe perfomaance of magisleril datics iy thelr aub-
ardinates hardly exisled. The evidence showed  that this
aitnatinn had led iv ecrtzin paris of Biher, Madbys Pradesh
anel [agestton o extraordinery delays in the flsposal  of
apmesig cpses pendiny Lbefore the magistrate:. 1t may,
taerefere, bo safely aaerted that even aparl from the need
for giving effert tn the woiversally ':ln;:]:;‘r'll'.b-‘-'ﬂedﬁﬁd prineiple
that the ‘udicisry should b independent of the control of
Ly eseecittive, separation is mes: wegency ol immediatels
called [or 1o pnsure the efficiency of the magisleates and
the remcwral of the exicemse delays in the disposal of crimi-
gl oroecridings in the magistrates’ couris,

1t The argament chat the edvent of Indesendeoce bad
eompietely ablered the situatien in respect of separation
angd gt there was nn longer any noevd for il as the cecn-
tive iz nowr under the conleol of a popWlar government may
be saprwered in the following words of the report of the
Wadras Ominmnittee on aepsrationt: —

o chwoweeer vigilant ond however amxiouz a
hliniater at the top way be, it would be humanly  im-
puiible for him lo eosore that thinge never go wrong.

TReprtt of the Commitree rnorhe Separstitn of the Todiclaer  {eom 1l
Bxerethre Togt, nops 4R, Taro. T5.
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A2 3 very senicr ond experienced Advogate savs in B
memeratidum be hes aent to us “An exeeutive iz an
£xceative whether Brilish nr Indian’, If i were as
gimple and eaay sa the prgunett sounds ta eomieol gll
the actz nf the agenis of exeentive power, 1 becomes
elilfieull 1o waderatawd why such elaborate  salopuards
anel balanees of power are provided [or in fhe English
and Awmerican conslilulionsl svstems.™

L7 fin equally effective anawer wad piven by that Comne
mitter Ty the sugyoslivn thas magiatrates wndear e conlrel
of the Hiph {lonrs exael flabfurds of proof impossible  of
achicremenl and hatthia resnlts in orimes gong nopunizh-
el “TUrderlying Lhe diseassinn af this question theee is sn
apprebansinn that an indenchicnl magislracy  witl fawvoe
Jthe erimirel vspecislly when the magisirate f3 g lowyer bt
that i he wrere (rador the eoolrel of Covernment, b would
Inuk apun the CGoverament point of view wilh more fuvour.
Thiza ia nnt generally 1rie, Tu the extent that a magistrate
decides o vose wilthoul [esr or fswour, it i o corormendyble
attitede aud por nne to be depeeealed. In limes nf dis-
coler, magisSrales do take cognizance of exigting conditions
anud recogrise the cxeeplivial demands in the inferegrs of
puklic pesce.  The High Coint has tewer Been ghmindfol
of 1he eloiaw of urdcr, wnd wkcre is no reason th aUppnER
that ther will ighoey “aom new 1bat & popualar Gover nment
hes taken the place nf ke rld™

1G6. IL pevds Lo be comphesized =t the risk of venetifion
that the acheme nf zepavatio: wIM in no way “male  Lhe
Ptk ol the wrung-doer easier or weaken legifimate author-
ity. Al that ome are freing to ensure 76 thal im the cotiduct
of erimingl 1risls, extre lepal raesns ave nnt held in terroe
ran Looweighl the seales o Prvowe al ihe proseewtion.™ The
pewers neecssary Ior mainlaining [sw and order in the
handz af thie Colleclor afd his subordibules will remain un-
affceted.  Whal will be eneured i that thnse pdministering
histion, Le, thoese conduclitg eriminal irisls shall not be in
any menner under the owecitive oo that nnt only will jos-
Heow be done Lot st justioe will be manifestly seen to be

-doke,

18, Tl irervased vosl of soparation is, pethaps, the old-
ect argument used against itz mtraduction. Az far bock nz
1655, Lurd Aucklund, desling with the subject of separs-
tion abhzerved that “fAnoneinl conziderptions™ were one af
the greunds whick msde the question fone of preat  diffi-
culty.,” Thr increasad  fAoancial  bagrden was  therepfier
remeatidly oeferred 4o by officinle and non-officiale desling
with the matter. Tir 187 Mt C. T, Fleld, then & Judge ot
the Caleutts ILiph Court, wriling in 1be Atiatic Quarters

"Horporl b Uz Cioumitva: on e Sapacition 9f the Judicises [om the
Fxeoitlve 7, 49, patn™azy,
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Iudi;iul
wTominiLaes
respoosible
PLTACINY,

Pomer n*
b exem b
aly oo AT
il

J."l'J_:al:H_.'iul
hiecrioDE -



Hxlra
expendjmars
oot

TRV,

Mersonncl

Ly
j{u] 3 [J E¥TES
widiom,

268

Rovirw for Jamaasy, aftocked whet he colled the “fnangial
arpuraent” I these words: —"In 156% the financial diflientty
wis the atronges! argument advanecd against  complole
geparalion sod ever fines, as olher mesna of defence hawve
heen weakened by time wnd progress, this big old gun hos
been browght cut as an dreesistible piece of artillery.  Bipk
time haa offieted iz wlse, eod iF vdm go lonoer Ao *** 1
the chehpe would cogt o Itle, would not this little T
dpared fonm the tax on justioe, that justice mey be dene?
Very dibde (f anythingy would be required I the reform
were viltied oal by ammeens having Lhe knowledge of fhe
existing systemn and sume faculty of organisation. Bearing
in moind this ecnonmy thal resulls foom divisfor, of labour
and large cxisting establishments ready for reamranging, it
ia by nn means impo3iible that en actusl eAving could be
eliveted ™

0. The reatter Mg, howover, ow caased ta be ofic o
metely meliog s puess of the Increpzed vosl s the new
spslen: haa heen at work i seversl States. In Madras, the
Comtritter catimeled Lhe inevessed cozt for the whole of
the provings before s dlvision intn bMadras and Andbes ot
s, 287 846 per 2nmam ¥, The indurmation hedore vy reveala
that the co3t nes wocked oot at a Jezear figure  than was
ariginally anticipated. In Orissa, which s about to iotro.
duee the aystem of sepacation, the net  extrg  exprenditura
involved in bringing thiz scheme :nto cfect  in five ot of
thirleen disloivds is cr:limated at Ra, 33485 roocwrring per
army Lnd Ss MO0 nunaecarningt. Wa are justified in
concluding 1hal while, ou douhbt, certain esep expenditire
will resul dram the miroduction of thie syetem, 1t will by
no moeand be exceasive. Wherever the schome i introdioced
it ruight he postible. a5 has happened in Madeas, (o effect
rerechoeent ta o cettain extent an the executive =ide %
the existing executive ofleers would, as 8 resnlt of the
separalivi. be freed from their judiefal doties,

21, It b= ool unlilelr thet difficulties of obtadning
adequnte tratned perschnel may be experienced in  the
Inltinl s»tages, 1o suck cares the scheme may be introdoced
b stages in proups of districis,

The evidenee belore s shows thet 2 scheme of separa.
tion dasa inwvitlve gdditiongl duties of supervision over the
Judirial magisirates which the Dietrict snd Sesslony Judgea
will ect he alle <o verform. Tt would, therefore, be nepes-
sary In order Lhat (e scheme may work efficfently that the
dtetrict jidge shegld be glven the sasistance of & Distriet
Mugistrate  (Judicial) or an Addiflenal THetriet and

—_—— ———— e —— -

ICiemE by e Bepacs of e Coabumilize om the Semmien of Qe Tudi-
aiuryr frogm che Foocubive 1947, Tiomhbuy nage 19, poca. &5,
AR cpact of rhe Comminres oo chid Sopachtoml of the Judicdory from the
Exenutine s 65 .
i the Commoitte: dm the Sepapmtlom ol the Judikdacy Fom che
Bxecutlss in the Steate of Coieshy 1943, Dege 19,
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Seszions Judge whose primcipal [unetlong would be super-
yision of the anhordinate magistrateg’ courla.  The adwvan-
tage of the appnintment nf & District Muagisleste (Fodisial)

rather than an Additichw] Diswcict apd  Scedons Judge  to-

perlorm those duties would be that he cannet be laken
away for the performance of sessiohs or civil appellate
work, and that he would peobably b o person mwore fitted
to superviae the worl of the subordinet: magistraies, It
may¥ be mentivned ihac the esaters we are recommmending
has worked estiafactorily in Medras,

22, The aystern of scparalion of the udiciary  from the
executive hevitg bovn accepted a3 eme of the diecelive
priaciples of Slate policy. rne would have thought it une
.neggeseaTy tn discuss the advantagos of separsation, snd lhe
srgumenls apainsl i, We have dealt with  these matters
becauwse we found, a8 steted abowre, 2 Jwking opposition ta
the principle of the seheme in wariouz States bascd oh
consideratjions which ave nnt wel-fonnded. We are of the
view thal thix is o matter on which legislalion Ty  Tarlia-
menl i3 neeeagary. Such legislalivh will have the advaniage
ol bringing into eperalivil throughout the coutitey & uni-
formn syatem of soparation and foree the pace of itz inteo-
ductich in Btates wwhich hawe delaged and  fallen  behitd.
The Hombay Scparation of Judiciel ahd Esxecutive Punc-
tions Acl [(XXTIT of 1%51) would, e think, =etve a: &
model for such legislation.  We may, however, indieste thet
our preference is for loaving the aetusl triels cwan in
eazea woder aectivis 108 to 110 of the Crimingl Trogedure
Code 1o the judicial megistrotes 03 in Madras, the cxeedtive
magistrates’ duiies Leing eontined in 1his respect  to such
imemediale svlion 08 mar he necosary, Tn order, however.
lo obwiate delaws which arv bound to arvise in coacling such
Iegislation by the Unicn Tarliament we wolld vecomimend
whal the Stafes which have twel so for introdueced the scheme
of zeparation #ioall forthwith  inlrodue: 5 by execalive
aelion a3z haa been done in Madras.

(ntr recomtnendations which are sel out belmy will have
no upplieation to the scheduled and fribal areas wlich are
under the Conmgoturion being sdministersd under apecial
Provisiung,

(1} Separation has worked aatizfactorily where it
hias been inlo=lueed ol ifs introductinn has not led to
any JiMenlties in the cxeviative officers belng  able to
maintain luw abd order. Chere iz, therefore, no reasch
why Lhe schems should nol be put iolo oporation  io
the remainiop States,

() The additionsl cxponse of admibistration  doe
to the introduclivn of separation will not be preal sz is
¥nown by the experience of {he Btates which have
introduced i, Such sdditional expendifure as may be
jnvolvred is esential for the propoer administration of
juskice,

Conclukinr.e.
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fd} Thoe lack of sdequule persoatcl muy  create
diffenlties in its immediate introduction all ever the
Gtate. These difficultie: can be met by fnllowing  the
Madres methed ol intredueing separation b groups of
diatrictz year hy vear zn that the achewe i3 intreduced
throughowl s Blae witlio a period of  fhree 1o fve
WS,

(4) The avstern of zeparation ahould be & real one
ard fel poerely une oo a8 in Tttae Pradazh ond In
the Puniab.

{3) Coder the scheme of separation, i1 woudd  be
dosivable Lo aopoonl g Phstrict MagistraZe  (Judicial)
for the parpose of exercisity clleelive supcevision and
conlool vver (e sdlrdingte mapisirates, ss the Dis-
trict mnd Sessicors Judoe will nol be shle io [nd e
time for e perlormaber of those dudies,

(B) Lewisglulion Por nringitg aboul  aeparstion
ahoald b enacted by Parliament on the mode! of tha
EBorabay Scperalivo of Judicidl and Exceutlsve Fungs
tivpe Act (I of 19501, Ryt pending the passing of
ach legislaiion, Lhe Stales which have nol &0 far
irc-udyent separazion shoutd intenduce #t forthwith by
exacutive welicn ws in Madras,
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42 —TFIAL BY JURY

1. Thr opiniuns exarvesed in the answers o car Gues
tionnaire and by  the witncsses oxainioed by U8 wers
pteponderalinelys in favour of the glwolition of trial by jury
evem 10 Lhe ealenl v swhich ol exisls: 0 cerain parls of the
e ey, Tlhere wis o smell seelion of opinjon which touk
the vivw tlut its coniinuanee in the Presidency towna of
Caleotta, Madeas nred Boimbay Lo the oxlend 12 s o [oroe m
theae places was Jes'reble. Only a fow witnaseo: crere i
fowes ol thz cxtensian. '

LT iE nezesmry firel to exemine the mamer in eehicn
the ~igh: "o a trial hy “ure ariees in India aopd s =ctent.

Footions 267, 2k wnd 269 of the Cods ol Cricans] Prosse
dure  momazitome tae stalclory  lbundatior of the righl te
reial by pury o Ivcis  Section 267 provides thit o0l coals
belvre & High Ceer? shal! be by juey. It gleo o-ovides thal
in ad srimeirgl eoscs ltacesersed tooa 1digh Gt vpder
the Crincng] Procedose Code or the  Letters Patert, cthe
izl ey, Ethe Lligh Crurt g dircess, be by iy, Thes,
lrigl by jury iz nbligaiory ooly in the High Courts of
Caloatly, Madra: aed Hombay  in the trigl  of crimingl
oz in ipe exercize of their  oodinars wriginal eriming
Jurisdictfen.  Tn cozes itanslerted o Lhemzreles by the
Lligh {ours: {inelodieg the IIigh Coarts in the Presoleney
Trwhel wnd tried by thers in the exercise of Lhoir  extra-
pricaty erm’nal jursd elion, wria. by jury i cptional and
o abligatory.

Howewer, the pasition o%en in the three PBresidopcy
tomals in which the [Tigh Court ewercised originuT eriminal’
jurisdiction  has  aerep altered by special poovizions. o
Madroy, the Cricinal Droeedure Cnda has been aaerded by
Madras A X¥EX[WY of 1953 b delatieg 1 selorcooes  to
the Jigh Cownt ic Chaater XXTIT of the Code. Al c-imieal
iriel: in tne City of Madras fow tele wlace either hefopre
the Presidency WMagizivotes or the Cily Sessions Cougrt
A noliltealon has, hovwerver, hear issoed uoder zectinn 269
of the Crimival Prooesdure Cedlie dicecling thst the celal of
vertain oiffences inothe Cily  Bessicns &mﬁ il be by
jur¥. They are, Broadly speaking. offarcps against nrorerty
under Chapier MWVIT of Lhe Indian Penal Cnde. The more:
heinnu: plfence: axe sried by the judge himzell, The notifi-
calpn dirveting  the toial of thess offeneca by a jurt waa
firsl  brocght inte Enroe in 1956 on the abalifion of the
arigina’ etimongl  jucisdiclinn of the ligh Cour and  hes:
singe bewn kept in force.

B
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The positin  jo Bombay and Caleatte s somewhat In Bombar,

thiiferemi. Tn Bombay, Bombay Acl XXXTI of 1948 hos
provided thal the wands Yor the Court of Session for Grestor
Bornbay™ be adged afler the words "Hich Court”  wherever
usel in Chapter XKL af the Criminal Trocedur: Cude and
ctrater Bmmbiay has been doelaved 2o be 3 Sessjons [Hwision,
I} seaciohs cases i Greater Bombay are tried n the Cily
‘Hesgions Court by jurs.

In Chadewize, o Cily Sessions Cuurt has been e=tailiehed In Caltutis,

bt -ls jurizdietion iz limited t2 a gervain elass of wfrmces,
Section 8 of tha City Sessions Cowrt Act (X0 of 10%9)
Eruvi:les that all triaim 2w:fore thot Court ahsll be by Jury.

Fences ponisheble under zectian 3% of the Indian Pengl
Code and zenzin other offences 5*ill continpe to be tried
Iy 1he High Cuurt. It will thus appear that a statutnry rt%&t
Lo be tried by jury exists only in ¢the Cowrt of Sesion for
Greater Bomhay, jn thy City Sassions Court of Calouba and
on the Original Sida of the Caleutia High Cours.

3 Ot side the threr presidency towns the matter 18 In  thel
regitlated by sevlivns 26H and 269 of the Criminal Procedure Dofussil,

Caode, SHectiun 2B nrevides thar all trials before a enyrl of
sesston shall e cither by jury  or by the judge himeelf
Sevlion  ZBA empowers the Staie Guvernment o order by
notifieation -n the (ificial Gueette that the trial of all
offences or of eny particular class of ofences hefore  any
eourt of session in any distriet shell be by jury sod that
the Stare Government muy revoke or 2ller such order,

At mme time in the Staces of Madras and Bombay notifiea-
tiong wete pwued under yeetion 269 of Whe Criminel Price-
diure Code bringibg iolo effect tral by jury in cevtain sress
of these Btaies.” The warking of the jury syslem was, how-
ever, found to be unkalwsluctory; and, for  seweral Years
pait. the system hus beeno discomtinoed outside  the Prosis
detiey Towmna.

bt the State of We:t Bengal, the poztion 13, howevar,
diffecent  tCutside the Prezidency town of Celeutis the
svatemn of Trial by jury obtaios in twslve out of the fifieen
disiricts of -he Srate. The syszem iz applicabla to al! offeroes
ursdar Chapters WO, X0 X1, %0V, I (excepting offences
under sections 400 and 401}, XVIN and XX of the Indian
Penal Code and eerlatn other offences, It #s understopd
that Lhe Btate Govermment is confemplading the extension
of the syatem 1o ome of the three districts where I 15 oot
in fotee b present.

The =ystem of triad by jury does not prevall in the
States of Andhra Prodesh, Aszaem, Orissa, Kerala, Punjab,
Rafasthan end Utitar Predesh.

States other than thoge dealt with above have adopted
the systern partiplly. 14 prevails in ten oul of the seventesn
districte of the State of Bihar and the offeoves which  are

12 Mofliaw—355.
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Chapter ZVIT of the [rdtan Fenal Code: 15 Lhe new Shae

af Madhys Pradesh the svstero prevails ouly in- thrae out

Al Lhe forty-three vocvenae afstricis consuiullnog the Siate

and itz applieativn is restricted to cetlatn classes of. offences,
Theze three disiricts are governed  in lbe-matter of jry
trial by a notificatien ised while they  formed part of
Mudhyra Pradesl hefore its rearganization: IL ¥ anderstomsd

thet the Guverneen: of Madimwa Predest i€ considiving: the

abulilion of jury 1rigly in these three dftcicss; In. the
reorgarized State of Mysore the systey of umal’ By jury
mrevails o nime out nf 103 migeleen disificts. The ofass of
effinees to which the svslem: soplies are offences cgoinst
propecty ity Chaptor VI of the Indinm Penagd Chde

1, Thr ebove survey of the ovment of the prevalence: of
the jury systemy in the munbcy end’ thHe nature of  fhe
ofenm:s o which it bas been made applicatde,. wlieme it
prevails,  indicates  that it has not been adooled over a
large pars of the coundey, ihal its applicatios even- in greas
whera o hts been adopled i@ restrictod te certain: ehnages of
offenres and inat somue Sfeles  which had sdepecd: 1t have
decided to discnntisme if,

6. AE we have seen, the statutory-rignt oo.a iwdad: e Jury
which wes vonlerrer: by she Criminal Prooesine Sode  wag
conflped 1o the FPresiderrcy towrs where the IHish Courts
exercited Originsl Criminal Juriedictiom and it dependad
entirely on he Coverrrnent of each provinge or State  to-
devide in whal srrus and in cesperct of what pfeeces triak-
by jury should be introdurced in the gitier  poris of  the.
vty When the Censtitotion was faumed i 1850,  the.
Cunstilugiorn-regkery  did not thank i fil 1o verdfer oo thee
vilizon § Cuodameotad right 1o teial by jury asin the Unitad
States of Amorica. Il appeers thal, fhouek the syetem, of
trial hi ey was inlredoeed in snme parls of 1the countor
ower a hundeed scars ago, the svilem bas pever hecnme 3,
recormized featire of the adpinistration of erimnlnal justice.
Trisl by jury in India 10 the cxlent it exists todsy B3 buk
# transplomiation of a practice prevyriling itr Englund whieh,
bas Tailed Lo grow ond talge rool . thin eowntnr

£, Even in England where the syeteny prew cur of the.
mced Lo the proceclion of the peopde  ngaitrat  arbiteary
prozacuticn  and subserviend Boyal jodges. 2 large gamber
wf eriminal offence: sre st present tried withent Jjury.
Bummary pfismces are not iriabfe by jury, An =erused hes
& righl e Lelal by jury only in the came of indictable
affences;  bat, in a preet number of them, exeept the more
seripl: ones, he #Aan oz to e tried suoucardy by rnagis-
tratoz. 1t apprass thal abeur eighty-five wpee eenk of the
indictable offenees are, in faer, tried sumpwerly

In civil liligation. treal by Jury was the orly  form  of
trial in any Court vf Common Lew untt? 1854, After that
dute, there has been o marked decline jp, (e populanty sf
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rrial oy jurwy, JTury tbials now takes plase in only s o
three por cenl of the wolwme of Digation, I iy staled that
the decline iz nol due s Lhe [aet tnat she right 1w trial by
jury has beeo oielgiled. Fvenoin cases in waich 1 1z open
to the pariies lo axk for izl oy jury,  parties Teegnently
prefer ta hoave trial by the judge alnne ™.

i Korwitastanding the decline of jury trinls in England, Suecos i
parbiewiarly in eivil ceazes, there is still o large bedy of Cogisod
opiniag i Mg favoay Indeeg “There are many wnrship- ld.;]fp:ﬁnl
pers whe believe that trisl by vy is alwsys the bost reime
tribumal for the wrial of cvery guestion of fact.™ Perhaps
trigl by jury hes been o success  in England  cssentially
bevanse it iz an English iastitution of antiguity pocaliarly
zuited to the gening ol the Iinglish people. Comparing the
Jurs system in Bopland with the jary  syamem in Franee
whore 1L proved a failurs, Sir A]ft‘l}d%}l_‘]]_[l_ing (nowr Leard
Derning) nhaerved: “Tn making these compavisons, we no
doult  thiak our systeen is bester but we cught always 1o
resnetiiber  thal it = the ssmem which soite the wmperas
menl cf our people, T owould netb necessarily be the best
syaiermn for other peoples™'. The follnwing apsstvations of
Sir Palrick Devlin in thi ronnection aTe inLeresling

“The Enpglish jury iz not what it 3z Because some
law giver So dacreed but becanse that is the way it hias
grown up, Indeed, s invention by a law  giver is
meoneeivable.  We are used 1o il and know lhat Qb
works, il we woere nol. v should =gy that it embedies
a TidieLlous and impracticable ides, Consider what
the idos 8z Twelve {(why twrelve?) ment and women
are 1a b seleeled al random; they have neser belowe
bad any experipnos of weighing evidencr and perhaps
nH ol spplying their milvds judicinlly to any problem;
they are nften, as 1the Counmmoen Low Commissioners of
1867 tactflly put i, ‘unaceustomed to serve intellectyal
cxerciee ot tn peatracted thought,! The case may be
an imericale ore, lasling aome weels ond counsel may
heva in front nf hera piles of doonments, of which the
jury are given a [ew to Jovk st They may tigten to
day: ol vt evidonee without {aking noles—at  ieust.
no coe aexpecss them 1o wke ottes  and na facility  is
nravice] Tor iL in the juri-box. oot sven elliow room.
“Wrl. they gre =aid to be the sole judges of 31l the facts.
Al Lhe end of the case they are eipected within
=n hant or twa e arcive 2t be same conclusion, With.
ey thear unenimous verdiet no map can bhe punished

"Il abercc iihormarica ceoregues ez ohe gesloe ol ouied by jory hae
beren dween frim ' T al b Tuep Y Lo Sl Peudsd Devlia SULe Hamly Lese
sl

Tl oy Jure Y, Sic Pazsick Lewlin (Fhe Hualen Ceclures), page
1449,

™ Freolegm uader U Eaw ™, Bic Alited Dieoningy p. 43 (Homlvin  Loce
LHAEIT R . .
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for any nf ag grealer offence:  Thearstically 4 ought
fotl b0 be possiole to sucoessfully enfores the crieminal’
law by such mesns,'"?

£ The payiy Hritish setllers in Americs sdonted o their -
hume the practize of trig] by jury and i luter came 1o ba
efipdiad in The Americon Constitution Howevar, evea
though p righl wo trial by jury is conferred b the Consti-
falium, it ia feeguentdy woived by acorsed persons i fhe
Unitad Btotes. [f iz said 1hal by reason af e wide publicity
whith  precedes anc smeompenics Tisla, thore 2z real
difficulty in prucuring & traly  impartial aud ucprejudiced
jer¥. Tn some parts of the United Stales & waiver.of ury
erial hes hecame cummen and 1ad by a judae is the ordi-
nery ronline. In Zaet “Siodends  of crimnical justice we
Belined Lo Delievis thal lhe extensive wse of the waiver
would, on the whole, great'y  improve the eTheiciey of the
trial progess e

3. The jury system os practized in Engianc was icd in
Franve for races 1han g contary. The verdicts given by Lhe
Juriez were oficy funtasse and the system in foe Eorm in
which i 's 12 vogue in Brylund hes been wpandoned since
[041, In thoe wards of 3ir Alfred Dwnning {new Taord
Denningy “It dovs med work in the Lalin cosrtries Wik
thelr mohile temperument, easlly moved to pity o hae ™
¥France hes now adaoled  w sveter under whickh Lay  awd
professinnal judges wic angd deliberate togetaer and wroive -
et g couclusion. meluding e question o sectence by &
reajorty woe, Il iz notewerby thet in no counlry in
onntinerlal Burope there arevoils to-gday o svwem of trial
by jury in Lhe English furm.

ik The recent rend of opinicy o regard to jury  Lrials.
mey be skmnarized in the [ollewing words; —

“Trial by jury has tut fow  sapporters Alnony
lawyers tu-day, and it is indeed diffioult for those-
frmiliar with Mty weak spotz to zav much ic itz faveur,
Almoa itg only wonsnling  fealure iz the thotowghness -
of He ducline. Thiz procoss of displacing the jury by
vlher types of criminal courts, the so-slled ‘eorrections-
lization' haz gune so far thal in most af the larger
countres  oedy a ting percenlage of B offence:  sre-
aclualty tried hy & jury™

{ur task  is lo eonsider  whelher this esolic growth.
transplinted intn [ndia by Oritish  lxwyers and jurists has
worked well akd should be mntinned.

Hl. Those advorcaling the continuance of the system have -
reliad on ils sucressful warking in England and hawve parti-
cularly emphasized the telerende to the jury as a palladium.-

. —_———— — —— [ —

1Devdio pp. o, Tages -5,
Yomecicay | agal Syt Towin Meyers, page 769,

ADienpig, e L., page 55,

‘daanhrim—"Crmined Juirlcs A Soeial Recoosrectlon™, page 348,
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af justive #nd iberty @ Blaviestone and  other Erpglich
wrlers Thery point ous that i England, the jucy has served
as 1 check v the arhitrary power of the Crown and awsurad
to the Cavlte duel his lfe aad Blerly cgamst onemngchmetts
By Lhe eecutive. The suecess of the syswem  in Mogland
hes, it appears Lo us, ot vnuck: relevanee becauss, what may
sait kEnglish condilicos angd the Englisk character may nol
wrrk 3glisfaclonly in Tndia, Wore has ithe kiztorizsl nspect
of the jury  having socved  as s protection foo the cisian
-Hgammst the faerdige of srbdtrery powers by e Crocen g
FWERIELLA ik bR presoal  corsiiete: o hnda.

T bas afeo boon suggested thet the peaclice of the
Jury sysiaron s mota extenrive sdale n this cowatoy wiil
~epntval ad Tedey the nliteber of the unjustifed geonizzalse
by erniusl oo wileh ate seid to be on e lntreaze. kb
isormid o g jLCEE wan o Eoe fansidered reasoms  fior
consctieg Lhe aceazed aad dkat, w9z na g gl G eive
suck roasme, [BC appetlec: courts sen oagice the fonsiolon.
G the jury I n0t required ta give reasone, (oo their werdier
and gie peoeral gooad ooz owedl ot allow critee o
Enpuidshed mercly oseasss there are discrenancies iv the
evidanc: or becaura & plyasitle defen:x: kas bean maized. Io
Qur yize, the regtoning UUeceds LpoL & MisIrdeTstanding
ef the julwedal fumctinn and igneres aclual expecence  of
oy tripls whicm are sakl w have mesulted. es poipaed  out
later, i (lores of jastize Iretuding ameeso: asquitals.

o ceobt, e syslen ef 1ra) oy iery has the advantaws
-nf aquneicting 1he pleale with sz acmindsation of criminal
juszies amed gl seeves booloculesie ioothe Ctiven 3 sense o
~faty amd responsthility sod @ respect for ke majesty of
the law. Too syatein gits,, however, be jadped mainly by
T exbonb boowlieh i works efficlencly. ks rcin purcose
i Lhe cispensation  ob fustice. 1 it Ffaiiz 1o serve that
PUTAnRe, its contivedzase Sonwl be suwpoooertad  Joas odbes
foaEans,

13, Broadly spealieny, an accured peranh eonvicted by a
eourl of sesson of & tris! & jory hoR ooly a limited zight
-of sppeal.  Secfion 413 of the Orimiinad Procediyre Code
which perrnie an uppeal cn s metter of fuol as well 4 on a
rristter of baw exnresalvy  Gmd un anpes] on qoestions of feet
Wl Lhie trial by been by urw. [t teollews  thevelvea,
thal generully sncwkicg. (o lthe csse of Leials by jury, ques
Toes of feel vimecl be agiental belor: lia anzaflata ooam,
The vautt of apnesl woilel, 1 sucs cases, Bave Lo goeids
woaendaer the vordzt of the jumw is ereancoys cwing oo g
rmissircidivn b the Judpge ot uy,s misunderstanding on The
pars o the jury of the law Tald acwn by the judme, W miny
IaZor in this ennreclian o zection 537 of the Crapinat
Provediiie Cnde whicil orovidas that e fmdinge, sentaner or
ordar wnsscd By Oocunet of Zoopeteld jurisdicting chall be
rovetEel ar sllersd on the groud of ary nusdicestion  in
ey Chatvs woE fure eeless such wdadiveslian bz in fsor
~ocasiomed & falure of juFuce. The rghts of a porean
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eenvieted  Looa jury weal inothe Bivh Courl afe sumoewrhai:
gifzren: and letosr ov reazon of the smecdmenl of she
Comins] Crocedupe Code by An KXWV of W43 Undor
Hecron 411-A the convivwed pecson ows o rFet to appeal
from o judenzent of the Uipk Courl i ite origingg criminsl
jurmid el proary groend which invalves a meiler of Jaw
uny or with the leawve of 2he gpnedlots court or upon v
certiiimnte of the 1rias ‘udge on o munley o fact or oo
ary oiker greend which appears to the gopellale courl o
Jeoa galicient graungd al appeal. The ameodment olae
pipuweTs State {overmmenta 1o preler apoea’s from
arcers of secu Uake passed by Lhe Fogh ©muct In it nrdinaty
ariginal corinal juriadiction suzdjecl o the same  reatric-
dons a5 ic an aueesl apainst a conviction. The anly | iigh
Cloart i which appesis waald Le onder thls amendment
ke High Coart of Crleuszza which sore wues offeness in
the cxermmse of s ordvaney oviginal coiminat jucisdeeliog.

Conreastad with Lhe restrivted vignls of appenl neencioned .
b, o ML anpeal would Do availabic 1o an Gecaged person
tricd boy @ coaet of sesrior withaut & jury. It has ocen arged
that the extended b ol appeoal whick the sooused would
ki in cuses ivisd Ly the judge himsell  parlioniasy o
trials involving coraplicaved gaestiong of fact iy 2 wxleable
Hghs which would be denivd i eases tred by iy where
the werd.et ol a ozl nwwnher of person: aroved  al witlz-
gut & juciviel cxwcinulion of e evidence would oar an
gmpeal hy the eocused oo the guesticns of Eacl

1 I omayy wlso e printed oot that 3 t5al by jury cnvan-
moly Lshies a nger tope Wan o Lol oy the hdge  alane.
The proeeedings heve to be conducled ol & slower  pace
Lo cadnls whe juey to undesiond the evidenes and follomw
i senaenca. Arvumesls of codnde] bove Lo be longep Gn
erder Leal the dssees ot fact and lew may be pal th g sicwbe
a2l cleay rownoer 10 ke jury. Furiber, che judge has o
saum up Lhe vase Lo the jury, The sueaming wo has necea-
sarity ot oo wery  carcfuliv drawn oand 0 osomme easos,
wriller okl i advanse 2nd thea mesd cuf o the jary. In
cases where the vluage s 1ot heen writlen cut in advanesa,
the fudge will kave to redvce Lhe heads of charge laicr ioto
writing,  All Lbwse sieps rosui in making a trial by jory a
Tme-oonmLning  arocess, and this s & point of view ol
canaderaple  importance wher the cmrta are burdaned
witn hesvy arrcars. 10 e needless to point out that he
prester amount of fime iaken by & Jury  trial necessacily
means gheater exnenas to the Stake.

1d. ]\ appears ic us Lhal a justfication for the retention
of the jury swelem om shelraed abnd Lheoteticad conseler-
ationz 13 peside ©he point. The true test to he applied i
gelermening whether Lhe svstere sheuld  coninue s 1o
exnmlinge  how it hag worxed, The Mihar Jury Comoaittea
nas Ogntly pointed out, “Lthal the peal justification for the
aysterm, in any scheme of admdokstration of justice, nust be
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fwung im its achual working ia the prevailing eenditlions,
ity practicel reaul: rather 1han o abslract considersations
&5 o the voele of a righl to iral by jury. In che Jiimale
anglva, the ceet muat by o faness of trizl' - independent,
impartizl fnd jusl—und how [ar in s practicai working,
the gystem chswrés juslice io ilz true sense™  Judged by
this test, the irsniution ol Losl oy jury which hes prewnled
in same areas of the country tor over p centry hus elearly
failsi. Cqpiniuns that have peuredi io frum every gquaricr arc
unised i Lheir strong condemnacion of Lhe system of rial
by Jary es it prevacls  lo-day. There heve been BUPTELI NI
of jidisial opinien oi the 2abject waick: huve [ocnd the'r
wdy intn ine Law Redorls. The Acting Chief Justice  of m Bibae,
Eihar, whily dispesing of a jury  relorencs slated as
Iollows:—

“The unsatisfactory menner in waich Lhe =vstem is
workicg is notaus ang wll hoze connected swith the
administracen of erirnjnul Jastice it the cnunsey musl
know ol munnerous casts of miscarriage of juariec,™

Simlur vicws hive bean expressed by ulher bodies *hat m 10, P
have pone intc che gueglion. Thus, a3 repards  Titar
Predesh, the Wyncheo Committee painted ol Lhal a
Targe pAjurily of the witnesres hefore L owas in Javour of
Lthe abolition of ‘o jury sysiem and thas even in tho few
districta in which joe gvslem was working it had ool been
g success, The gonerel complaint, Before the Committee
was that juryFmen wers "open ta Approach™ and did not
pive g 7air weldicl. The Comemittee recomtionded Lhe sholi-
tion of Lhis eystam and the  sepeal of all sectinag of  the
Crimingl Provedure Code releting to tvial by jury stating
thel “Thiz Committes sirerzly Liele fhat trial in Socsions
Courta abould be Ly the Jurdge alone,'™ Thiz recormenda-
tiop wag geccplod snd toial by jury  was aboliched i that
Blale wilk attect from che 1510 Cherober, 1063,

The Bombay Government seemed 10 have  expstisncsd] ToBomlsy,
st lur diflicnilies in the worting of Lhis systen. T was
found ditfeuls mo find jurees of the right type cven 0 the
advarneed  distoiets snd 2ah jloors as were available wopre
shown o be oensily anproscheble acd  meoved by extra-
Madivia'  oodersfionr Thewe faclons aod the eonense ad
delay  oocasion=d by jury Lrals led 1ha* Government to
abalizsh trizl by jiey ailsde Gr=ater Bnmbay, The Bihser
Comiritler relerred fooabove  went evhatslively intg the

LHegir ol " | Comerioees Ritar, sz, jags z,
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wirking of the jury system ip that State for a Jong period
and expressed its concosion w3 tollows:

“The Cammittes has been angtessed br the xlmoest
(¥i2) consessus of opinion (hal the syslem of irisl by
jury has ik aelial praclics eesuited @ onsasisfaclory
verdiels —sometimes  even o migearridee of  justive- -
in the prevsiting  conditions of selection of jurors, *+%*
Therelfore, it recommiends Lhsk seriona  cfence  sqal
not ke ttiatle by jory, yutil Lhe full effect of the tecom-
mendationsg made in thiz repoert s koown L

Ammg the reromieendativns of the Comonttes  ware
these relaliog Lo the propor selection of jurnrs.

15, The Bihay Commeitter wiy sasslicd whal “a numbec
ol prreuns have made it almoat & profession to gel thom-
elwvar chroaen 83 jurars [er e safe of the remuneration
and  also the llewal pratifiestion  whizh  same of  them
vapiret boopok™

I This evil of unszenpglens professicos] jurors waz
meniionod 1o us by some of bhe witnoszes why gawve ewvi-
denes before we. It i2 cbhyeiowes thar =siech g sale of  2fTakm
roust tender irial by jury almoat 2 wmockeme and setiousiy
affest e adoniciztrice of etimenal jastice. As stated
hefome, the upiniona cxpressed o us whether by Judzos or
by iamyerz om Ve whale ook the view Sawat tha systern has
worked unsatisCeetorily excepting in the Presidency lowhs
at Calentty, Madraz and Borabey. Fwen an regorc bo tho
conlicUends of tae  eystemn n these  Presidency luwrns,
ciynsel with considerable exgericnee of evimonsl work in
sz vivwd of Bumbay end Caleutte favoured its abaolilivn
We aisp undersfamit that the High Cour: ol Hoerabay has
recently  recammended o the Stole Goivernment the
abolilivon of the evslers of trial by jury even in Groeater
Bombay.

7. A powselil waiee sguinat the continuance of ihe juoy
ayptem in India was raiged a8 far hack a3 1831 Writing in
Foung Indix’, Maohelma Gendhi sialed:

“l um untonvineed of the adventages of v trials
rarer those*by  judges. ® * ° ~ T have koown Juriss
Fnding prischers gai.ty in ke fam ol o ovidence snd
evon judses’ sumemiog ap o lne ronleary,  We mmat
nnt Elyvielhdy  oony all tkal @5 Enplisk. Tn maters
whore sosolele impartiality, eelmness and abslite 1o
st evidenca  and  urderstand hoanen nanoes are
mogired, we may not replsce  rroitcd  jodges by

tnepneT ol ks Ty Trades™ oo icol Befe s C;::_r_;::'rrl,'e; l:'pj'ﬂ_-:;:_
Vol 1, wApE 5o, oit, ! :
Sk, pAsE g,



uwnlrained men brought tngether by chance. What wa
muat aim &1 i3 an uneorrupiible, impartial apg able
Judiclary right from tEe bottom,™

1 Fur the ressuns mentiomed above, we are contvitced Aboliclos
that the jury sysiem In Indic which has had such s leng “228-
trial has been a failore and spould bo abolished. Ty view moocd-
af the romelusicn beached by v, we do not propose to
recormend meoasures with o view to seclre e Smprove-
ment and eNctenl working.

- -

- ————— e —

lac e oI 2700 Aagus. 1931,



Hietedy ol
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In apncl=n:
Thenss,

Undrer the
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A3 —-I'AMCHAYATS
1, The ©ivil Juatice Cosnmittee al D203 shaervad:

“The Willage — Panchsyat—villapers medialiog
between conlenging wartics m thelhr osm village—has,
in gome formm or other, exisled in thiz country [rom
Lhe carliest tirees and shat without vresoct to any oflabes
rate or compliceled machicery = > # 5 The judicial
work of the panchavet ia perl of thas wilagde sysuom
which i mosl péerts of Indin and Bumna haa been tha
bazis of the iodipesous adoinisitation  frorm time
immemarial,™

& Nelorences o viilage panchayatg abound in angient
Titerazure and leles hisioricel accouncs. Tn the siroctare
ol socieny as iz exisled in Lhose daws, the penchazat was
the vridlicn of the willszers themsielves and was corpneed
af persons who Wore  generally  vespected sand Lo whose
duevisiong the wWillagers were seouslomed (o give uncualified
ovoedicner. It doey ant apuoesr that those panclavals were
brought  into exislenco ._li.-' the authority ol the roler.
Extepl 1o matiers of geceral imporlanee, (he moler seems to
have lefi the villagers o govern themaelves and, among
othotr Lhings, he villapers assummed lhe responsilility for
the zetllement of diznutes aranne themsslves. It has, how-
ever. to ke roememberad that the disputes whivh these
panchayelz were caled upon to determine were simple dia-
pules belwreen one willages and  another; dispule: that
weanld otherwise have lended toodisrapc coe 1tutal hatmnny.
The willage o those days was mooe o begs secf-contained
and self-sulleienl, 1he willpgers heing in & corsiderable
meudere dependent vpon themsclyes. In such a cordition
of affsirs. it was aol sooalueal that the panchayats shounld
hove axercizged a orest wacasore ol aulhovity and coe-
manded the wiling allegianes of the peopic.

3. The Fovel Crrrnisaion nf 1407 upon Decentreliestivn
io Indiz recarmitended the coostlulion aod Jdevelopment
of willage panchivals with certain administrative powers
anil jurizdictinn in petty civil end criminal eaxses? The
Govarnmeent of Tadia in their reanluton of Wlay 1915 on
T.ocal  Self-Government  recoronetidad that choigh the
jurizdiction nf panchayata in judicis] malters showld ordi-
navily Lk permisaive in urder to ornvide an inditcement tn
litiganls Lo re3ort to them, reasunable Imcilitive like the
lenry of gmall cocr feed, the avnidanee of techoiralities and
a speedier exmecution of deerecs should e allowed to

JTRezoTl, pavsy T05-Ch,
2Faporr, Ty 241, Tafu, 7oi.
&TE
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erxpng wiahing 1o have ihelr cases dachded by panchayeta.
ollewing the cxpression of those wiegs, steps Tere taken
i st nf the poavincss to develop vidloge panchasat
RO R,

£ In Wladvrg, kege conuris crsne intn eyistsrice ander D“"_‘-l'-'!-"'

the Willage Dovrts Aclof 522 (Mwdras Act 1 of 1630} which 3 &
has smee besn arecnded ia 200 zad 1952 The scheme of '
ke ..T’*d1,1,_ TREisk e wrs o aave Lwo Zazees of vildees
eouTts; frsily, vousts prostded vver by villaps puoeds, (io
places wrlyere panglayar caarls were nnt oonsticeted ) 1r.r]
secondly, nacchayvar cousls oensitling of pot less than fiy
and not et thion fiTioer e bers clacbed e e wiliagers,
The 51i7s copoizable by Lhese cor: sweere ooy le:"n" 1
on concrect ar for pe-rsﬁ-nﬂ] poopsrty, not i:}LLFemng in
amoont nr walge the sarn of 8BS BN, (Bs LA in onse of
‘-.I'L].L:I.gL' cuurls spreotdlly empaweced) .-_md Ee, 100 i1 cusse ol
panchayas courts with the exveplion of eortein slasser of
miEed. wall the wrivven consent, however, of Both parlies
suits of ihe havare Tocserited, ros exceeding the value af
e Hi cculd e Lnbkersdined by these sourts. The juriss
dicticn ol the viinge enarts was eencarrent wiih chal of
the Dmwict Munsif hut it was pruvided thet the Diztrict
Moanzif pwge, 17 0 32017 was matilcted in Bis conel whicn wos
trizale by oo villags court tvansfer j8 Lo the vilage court
undess sudicicnd reasona werc shown W0 the conlrary,  Tha
munber of willage conrts exercisicg eivil juria-;:licliun 1 e
proviave of Madees o 1083 was ds anany as 7955 acd ke
revher ot prnonavat couttz wwas 2182 The pumber of
auite dizparsd nf in the yesr 18X by the vancheya: conrls
wags 9,663 as DUJLL}‘.-::TI:d with $0H alts disposed of by Ehe
whagﬂ TCNGITE ~OUT TS,

3. The thon fdadras Covercment noted with satisfaclion The paslidas
whnt vi'lage panciayat sourts weva affording aubetantic] oo feedioa
medieh o il vonsls amd Ty vispers ng spe L{E justioe o B 18wl
simcple cases were gradaally leyicg olaim e heo Lat= e
as  uzelful  iysticetions. FIPff-n'mg 1o the wowk of the
panthayat sourts, the Lhigh Coor, injts report for the e
10, voserved !

“The tise in the number of suits institeted is alrcst
striliing and so [heoas o Tepeotants 3018 chal woald
ctherwise heve been Tied in wlage or reguler courts
satizfactary”  The paid tribunala heve been reliswed
rnly to toe extent of oas-lovrth of the work Lerned ot
oy Lhe panchazat ceurss TLois koeped {hat this malief
will increess from weoar to yozr™

Taas, pacradyqt oot in Madvus appear to huve becmre
mopuar and asiratten 5 large nember of mitz thaazn hoir
jurizliction did ol exeond Td OU in waine amd waz not
exclnzive,

—_—— I —

I ed by thie Civil Justioe Colimitecs, (i, Iog S s,




In other
PEFIOCER,

Fucamanen -
-dat{ang

-of rhe Crvil
jE

- Cammirres.

Cririzisms
- OFETSIare],

Preseat
TRSITLEF -
CnpeLitu-
tiomal prme-
slan .

&G

fi. Legislation similar to the Madras Acl was andertaken
in the other provineos a abour the same time. Such legis-
laticn gencrally prowided thal the jurisdietion ol the
manchayal voarts was a0 be axelusive;  *he nature of the
suils lrishle by such eourts being money anits {varing in
value fromm abcir: Re 25 wo Be, 100} witk curlain cxcept ons,
I wre generally orovided thatl degal practitioners were oot
to be allowel 10 appeae vn behalf of the purlive in these
ealrts, Toohe courls were oot to Be bound by the males
ot evidense nt nTnesiave slher thae those nrescribed noder
the Aoz vunslituling them. The execulion of their desters
war tn he mate by Lhe Collevtor on certiticaley sued by
the punehayals [n oot of  |he provioees wher: {hese
eourls wore introcuced, thew seem: W have beer popilar,
disposing oi & large owunber of suita and reliswing the
regiliyy courls ul Lhe burden of dealing wiih petty disputes.
Lo Civil Juatiee Comwtirzes, aller pgiving an accountl of
the logizlstion wheh had been then enacied. slated that
“evorywhere [vaecpt in Bombar) it {= arcephod that willage
panchavats with judicial Minclions shoul] be nsa] [or che
disposal of soall cobce, varying o value Irom s 95 ta
Hs. 2001 The Cormmitter cecomtnended that i all ehe
Frovingea endsaavoar shaald bo made to develop Lhis eystem
e as to withdvaw ull simple mocey zuics of smaller value
[rory Lhe munsils' and =mall canze conrls, Lhereoy relieving
these conrta of o large amount of petey wark gnd making it
nosgile Lor tncm to cope witn the Tavger deatics s hink
mex e given to ther, '

7. It appuears Lhet the objaciion Lo these courts nnsed oo
the provnd of the exiaisace of {uctivns and crmeuunal dis-
rensionz it Lhe vl0lages waa alse preseed Lefore the Cdwil
Jusiiee Commitiee. In this coneecticn they ohserved as
Il Tiniwrs-

“In the course of our investigaticn, ive were told in
the varieus Provinces by some wilnesaes that eonunonal
differenses and laclions ere in ihe waw af any further
vxlemsion of the jurisdicoen of Lthese tdbunsls Thore
3 some foroe in 1his oljeclion, but it is in aor opinien
averstated. In viliages  where  thoere ate enomen
inlerests  to be orocerted], comemon  Aervices Lo he
rondered anil corurmuen [unde to be admicistered, i1 is
il'e 1o igooee the commen life of Lhe village in which
the aecessitics of neichbouslinod heve held 1hvir own
nt aave oreveiled agaiost the diviatons of ceate ™

A, A genvralion has  elapsed  sinre the matter was
easrcined by fme el Justice Comemiztoe. Mazorally, the
impurtencs af rencgansng and stremglhoniog village unifs
a2 argans ol leval self-zovernment and far the dispenzatinn
nf juslice kaa beer preally emphasized sipes Lhe advent of

TR oo, £15-T74,
Hhid, n, 1.
A, . TT6.



aT

Incependeame, The Coessouzaw Fas eeoosmizec  LEE
impurtance of Lhese villege units and ‘n Axticls #), one of
the Direstive Principles of State Polics, it wrovidos thut
the Srele shall tage steps Lo otganise willage parchaynts
dird cndow thermn with sach pocers dnd authoriiy s oy
e emessary o erably thero to Srmetion s anils o st
gavermiens, The adroiniztration of justice wag in old
days, 2 we have s=seon, coe of the Zuneticcs of ke
panchavate i the villages, Following this agesod practice,
muny of the Slales nave reeentiv onacked fresh legisation
for the vomslitaliom of willzae paochayruts and kRaowe pro-
vided that epmnmittees of these pmhajreim ghonld funetics
s rydye punchay?s gad deal with pelty 22wl aad =lotinal
oares AnSng in the villagea.

The penecs]l palform of the constitulion aof Lhese
panchayal courts cpder the lagislation eowr in farae n the
various Stetes iz noi dissigrilaer. The followine Table indi--
cafes ta o byoad maaner the constitobiom of these toarls In
the different Stetes, their lerrilorial jurizdiction and the-
Arts under which they wre constltuled:
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Buinting 9. It is desirable to ser out in some detail the brosd
pepal - PEttEMM of the provisiona regulsting these courts.

utiadigricn Novmally the natore of civil suits rognizable by the
L clvil punrhuys* courie are:—

Cabey
(1} Suite for money due on contract {other ¢han
vontracts relatimy to.immovable property);

(2) Buitz for recovery of movahle ptoperty or the
value of such propertiy;

(3] Swits for compensation for wrongfully faking
ur ihjuring meavable p]:‘ﬂ'EE:J.‘"t-j";

(4} Buita [or compeneetion for damage caused by
cattle treapasg.

In cortuin States, other canses of action of & petty pature
bave also been browghl  within the jarisdiction of the
panchayat cours sach a3 suils for the ecovery of rent,
Sy uoder cortein provigione of the logal tenancy laws
and the like. An important feature is that an upper limit
hes becn st to the peountary juriedigtion of these egurts
This imit varies froen State to State. Gonerslly speaking,
however, s0ils the value of which doee not excead T, 1080
ure cognirshle by the panchavat owuris. Hoewever, in
Mreore and Bomboy the limits are a3 low 33 Ha, 40 and
Bs. 23 mespoctively. Generally, thege Acts comfer powers
vn the Government to ingrease the Limit of pecuniary
jurisdiction upto & maxlerum provided in the Acts. They
Blzo contasin provizions to the effect that suits excesding
the value of the pecuniary jurisdiction of the courts can e
heard and detornired by them with the consent of the
persiea given in writing,

The pancheyst courts, however, are not competent to
hear the following clazzes of maitsi—

(1) On a halance of partnrrship account unless the
balance i3 struck by the parties;

(2} For a share or patt of a  share under an
mlﬁistmﬂrfﬂrﬂ.lagaw or partt of 5 legary under g3
will,

3 By or intt the Govemment or servants of
Government in their oficisl eapacity; and

(4) B¥ or againgt minors or persone of unspouno
mind,

Turésdiceiom, The jurizdivtion of these courts s exclusive o tha

excluogiye. majorify of the States; the Stakes of Ralusthen, Andhra and
Madras, howewer, provide for comourrent jurisdiction.
The exclusive natwre of the jurizdiction operates only in
the areas for which panchawyat courts have been rreated,
But it iv lefi o the Guvernttent under thess Acis b progps
eoutts for auch areas a: 1they think Bt
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2 Civil suits and criofnsl cazes have to be tried by a Coostiturkeq
Bench ol & panchayal consisting of the Sarpench ot Prem- o -
dent and two other Panchas The cholee af the two T :
Fanchas, whoe fory part of the Benell, i8, in come Stateg, The objec-
left o the Freswdent whereas ln other States, each party jg tie=.
given: the power to selcet 4 Pencha, A duly is lald on the
Panchas trying a auit or dealing with 8 proveeding fo bring
abour it such manner a3 they think fit an amigable selije-
ment botween the pariles. For cxample, it i3 provided
that the Bench of Panrhags *shsll in such manner ag it
thinks it and without delay, investigate the suit or case
and all mattera affecting the merits thereof and the right
settlement thereof, end In so doing may do all such lawiul
things sz il thinks fit fnr the purptse of inducing the partiez
to comoe to 3 fair pand gmicable rettlement; ond wlere such
a zettlement is brought about, the bemeh shall record the
game and give ity degision accordinple”.  (Section §4, Bthar
Panchavat Ra) Act 1847,

11. In reswect of (he procedore to be followed by the Their
patichayal vourls, the cndctments gencrally contain g pro- PFecsde.
wizion euch ag thie:

“The praocedure o be follwed by a Beoch of the
GFrum Cuteherry shall be such 33 3t may conseder  just
and convenient and the hench ghatl nnt bW bound to
Iollowr any Taws of evidence or procedute other than
the procedure preseribed by or under this Act”,

(Scction 0, Bihar Panchayat Raj Act, 187,

12. The jurisdiction of the panchayat courts in eriminal Crlmisel

mattrrs extends o a large number of offences under (he Jurdics
Indian Penal Code. Offences pnder cortain provisionz of 0
the Callle Trespass Act snd under minor Jocal cnaclments
nave zlso boon mede cognizable by the panchayat corts.
In the case of offsnces of theft, Teceiving stolem proparty
and the 1o, the judsfleton of the penchayat mourt: is
limited Cases where the value of the property elleged to
be stalen exaceds Eo 20 and vases in which the old offersders
are concemnad cannct be tried by the panchayat énurts. Im
some States, the panchayat courts have been given the
prwer to bind over parties for Feepimy the peece for a
perlod not extecding 16 days, & previgimn analogiis to
section 107 of the Code of Criminal Provedure. In Azzam,
panchaval coutls cun  irmpose s Noe of Ra. I for non-
emecutlon or vicletign of the bomd, Im Bihar, punchayet
couris can only i2sue a notige to the parties ex to why they
should nit b hound over, Thereafter, the proceedings po
to the Sub-MHvizional Magistrate who would pass final
orders in the metter, -

Generaily, panchavat courls have not besn glvcen the
power I setlenas an socused person W & term  of
imprlsnntnent either supetantively or in defenlt of pay-

wanht of a fine. However, in Bihar these courts have
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powers of a Maglslkrate of the Third Clagz and gre, there-
Ture, compelent F inpode & sentenoe of imprisenment up
to ane month.” In Orissa and Rajasthan, the panchayat
cuurte have power, {n the event of 3 default in payment
of Bne, 1o order imprisonment. €feperally, the = fino
which tan be impnscﬁ;r the patchazat emiels is limited
te Bu 30 Tn Assam, however, the panchayet courte ean
impese a4 fine upte Rs, 260

It iz noteworthy that in the Kerala Slate (excluding
the parls transferred from Madras) the village eoyrtig
haye no comingt jurisdiction.

13 The law in some of the States makes the deririon
af the panchaysl vourts final, subject to the powors of
revisioll vested in the Distriel Mansif or the Diatrict
Judge. Gnme of lhe Avcts provide for appeale to 3 Foll
Behch ol the panchayat or 1» a Tehsil paochayal and even
lo the ILdstriet Judge, In crirminal matters, the reviaion
lics penerally tn the Sub-Divisionsl Magistrate but scme-
limes & revimicn or on agppeal is provided to the Sessions
Judge.  Broedly epeaking, the grounds on which roevision
is vnlerleined are want of jurisdiction, corraptlon, partis-
lity or misceswduel on the part of {he Panches or 3 Tois-
carriage of juslice. Power 8 also wenerally givem to a
Miperier vourt to withdvaw any suit o cese from the Ole
ol 2 panchayat enurt and itansfer it to another penchayat
enrt ot o A vegelar vourt for dispozal,

4. These enaciraciuls alio contain ﬁ];ﬂﬂﬁiumi prevent-
ing lawyers from appearing in thess crurtzs.  Fop
example, scelion 24 of the Madras Village Courts Aet,
1BRE providos

“Nno legal praciftioner, whether guoalified or un-
quatfvd, shall be allowed to appear before a village
cirirl un behelf of aoy party o & suit or procesdtng
But any party may authorizn a servant, mamasta,
pariner, relativn or “friend to appesr end plead for
him. A )

The Travanome-Cochin Aet 13, however, unigue
thal it does permit legal practitioners te appear before
these courts (Gaclion 22 of the Travanenre-Cochin Will
Crnets Act, 1964). The maximmum lee payable to a lawyer
I & =wift or case i3, however, Qeed st Ha 3.

The Tables set out below indicale the axtent of the
¢ivil amd the crimipal jerisdictlon of these courts, the
punishrenis which they car award, the court fees chargwe
#ble by lhem and the exlent of the control exercised by
SUPETIOT COUFlH Ower FRem.
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15. It js necessary now 1o turn to the rumber of cases
dizposed of by these panchayal courks in various Stybes
50 that we may know to what cxtent they have jostfed
the expévlation of the Ciwil Justice Ceopmeuttes of theic
being abde to rolieve the regular courts of o latpe smount
af their petty work

In a note prepared by the Joint Ditvelor, Pehchewate,
Uktbr Preaesh handed gver 1o us, it is =mtased that after
ithe FPanchayat Raj Act of 1847 the Panchayat] Adalats In

“that State had dLITiII.g their life-litne of nearl:,r Eix vears dip-

poeed of a5 many g 10,044,490 cases out of 2 total of 10,14 08
vaees institeted tefore them, The Rgures of snitg dispoged
of by 1hose courts in other States are alsp  considerabla.
In the State cf Madrz, these courts disposed of 40,635 milte
in the year 1235 and 300 euifs in the wear 1954 The
Tablez helow ahow e dispossld of civil pults in these oourte
tn the yeare 1954 end 1854 and the dispozal of crimital pros
ceedings in the years 1964 and 1855 in eight of the States,
the complete figures of which vnly have been made aveilable
10 us
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Lerge Tum- 1. An analysiz of the manner ln which the 1894440
hee'of co9e% poces dizpoaed of by the Panchayati Adalats in  Utter

SAmPrM  pradesh set out in fhe Table below bs interesting.
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1t vhows that ay large o number us GAKLTT of these cases
Wwirs  coppargmiged =nd  that these compfomized cases
‘nefadad  ceses referol Lo thess adalats by tne copsent o
artivg for recordl rattlemetl, even Chough they werc
eyond  their Jorisdictione  Such ceee:  relerred  to these
adalate tumbered 32,357, This large proportion of ases
poynpromused 1o the total number ol cuses dispozed  of
FTouncng ta awas gnaihrd cweprly poicks 1o theso pek-
chasals Being abla to follil m & lurge mensune, the tsshk of
cunciliating disputes.

Mumber ol 17. It has nol bren possible 1o obtwin from wll  Slatea
appeala und the figures a2 to the number of pevizions or appesls {iled
eerladons - from the decigions of thege panchayat courts. The Table
" ozal gul below indleales the mwober al revisions and appeals

Hled in 3ix of the States during certain srears.
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These fisures show that. only & very arull perecntage of the
darizinna of these vourls wete token to the superior cuucts
and zhac cus of thnse zo taken, only a seall proportion were
reversed, The nnte in regard to the working of Lhe T'aneha-
yuli adulata in Lttar Pradesh ceferred to abuwvye jndicates
ithal oeor u pericd of over aix years trom the 16th of Acgus.
1443 =y the Jlsl of March 1960, the peweentage of revisions
Med n civil matters waz 52 in revenoare roaller: 2-3 and
in criminal waattors §-F, ube average perrentage being 4-1.
The revizians accepted bore g porceniage aof 1-9% 10 the tntal
number of cuses alipeied of by these eourts. Fuelly allowmg
Ffrr the mestriczed powerns of rovision cobferred am the
sdprive Corts in veapact of The decisions of these panehayat
courts, it would b g [nir Wforence ta draw from the abowve
Biaurey thai the willapery in peneral are =acirfied with the
adtniriscrs tion of justice abtaining in village o panchayat
eourts dod thal whe dezizions of these cnurts on he  wwhole
co substartial justice

il The Takle == ez helow showss  the nazare,  value, WaLere of
institution and disposal of suiis in the comts af mnsifs bor Elisatiuw

- . . in vivil
the year 1964 in varinus Statea. Py
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An vdamination ol these figures shows that more than 80
per cent. of the suits, exeopt in ¥West Fengal, are woher
sdils or suils [or movable properiy aod a very lagpe
proportinn of thers zuits, it would he fair tn infer, are of
the pecuniary  walue of lesg than Rz, Gl The staternent
[urtber shows sha a Tasge mmber of thess soits remained
perding at the vlose of the year and some of lhem  have
remained pending tor nver & year. Taldag the fipures
relaliryg 1o MMadces, [oc caample, ol of g tatat of 527HE
suiley ol sl kiods joslitoied docing e wear, 34,79 suits
werpe tnr money or movakle pr.oerky. Outb ol lhese 17613
il were walued st Bz 100 and  helow, Including  the
B5.357 suits proding oy Lhe begioning of Lhe wear, Lhe tatal
mamber of  auiss int disposal <wes L154536, The wwolal
tintaer of suita disposed of during the #our was S8387
leaving & balanec of G2934 af the ond of  the year out of
which over 41,000 suil: had bveen pencing for over  one
wegy, RBegring  inowind that more than 30 per cent of ihe
cuits that sre filed eclae Lo muney of movable oroperts, it
wmi.d e legitimate to infer thet about 50 per conl of he
sully pending [or muore 1nan o year were suitzs telating  to
WOTRT nT tmovable properiy. As a major poclion of 1hese
wagld e zaits tor claimz nnt exeeeding Bs SUL it would
ke reasonwole 1o condwde thar probakbiy suice heowreen the
aumber of 10000 and Z0000 wold le [0ils o respeet of
clainie for money o movable  properly oo exceeding
Rz 600 in valne have heen pending for weer 8 vear Baslng
cumsclves on these figuess, the conchision iy irresistible
that taking the countrs as 2 whaole a8 very largs rannmber of
sdibs—prauntyy hetwespn a hundrad thonsand and  Lwo
hundred thousand ol the vahle of B3 254 remain pending
in the ragular cnustz for over a »ycar. L. may Le that o
prooprlivn ol these  s0itd mMeF uot bhe =uch as may fall
withir the jurizdiclion of the paochayat coorts, either by
reaziat ol che pature of the suits or absence  of Lerritlorial
rarisdiclion, or o acconnt of their notional waloalion
under the Courl Fees Aol Nevertheless, it iz clear that a
large proportion of these suits would be codhizable by che
puntbaval coarts, Thiz sitngtion undoubtedly arisez from

" the fact thut the punchayal coliees basye ot ot heen estab-

lizted ‘n laroe parts of the countiy acd thel in zome natrts
ol the countey thelr pecuniary juriediction is wery  low.
The reas-:rnahiy alicient and expaditiong dicpnsal of theee
sl Anita falla peenbisrly within the oprovines of  the
Pa““""“"f"'* eendrin, I heee cazes, capable of essyr and guick
diznnsa’. could boe laken away from the e of the megular
rourts, there would he o sabsiantial improvement in the
eflicieney  and fespateh of the courls of the manslfs and 2
teduction muy be pussible in the tumber of afficers menning
Lhisar ot

19. One cannot alse Forget the inconveniene: and cxponse
wo whiich the villager appromching the regular courte  of

*Londudry digpwasdls F Ciansfer.
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justles iz subjocted, The fl of the regalar ecurts is con- Tenefiny nl
st ilh ALl types of eases, pelty and subslenlind, ceses Fuchhrd
where numurons partivs are conperned, and cases in whick '
interlocutery pruceedinga of vacloua kinds wrige, In such

a pongesied file the simpler cpees Balurally are apk 1o LT o
delayed and even lust sirhs of.  In the reguler courts fven chea i,
the poor litigent finds i neecssary to engage the services

nf @ lawyer, & stop which sometites involves more expense

than the subamance of his eleim.  Added fo all thiz /= the
eibenmulanee that toe litigal, haa o juurner to A plae

whivn ray be 40 or G) peiles distont from his villoge o

nrder to Teach Lhe roguler cogrt. Often times, he has bo

pay for processez to be served om the deferdint and tke

charges of traval znd aukqistenc= of hix witneeme:s, trulably

et prore than one accasion ot the keazing of his ceze.  In

the reanl, very often the onsts ineurted in proceedinge in

the repular courts ore sus of all proportion 1o the walue of

Ui elaim in the soit. The trial of the suil ool infrequently

becomies mmare a irial of *he finangial capasity of the

Jarkies

ot A further paind that needs peolce 13 Hhe adworas Conven)-
elEeel which the protrasied sruceadings in the regnlar courds sree af
bave uprn the rucal eeonoeny of 1he country The agrl- WIHEHE
culturisl diligonis aze laken oway for long perleds of lime
from 1heir accupalioms zmd %epl ol the place where the
court ia sitnated Lor deys togothee, It has™io b rememmber-
ed thal il s nnt no'v The litigant bul his wimeases az well
whe have to atlend te courl doving the procesdinga snd
at the adjourned proccedings if sh adjournmeont Lakes
plave.  Taking Lhe country @3 8 whaote i would not, we
think, be sn exeggeration tn prserl thel hundred: of sgrl-
enlluriste would thus he wepl away Trom their cecupaticns
by having o stlend 1w theic Titigation i the repulay courls,
Thiz yrust andueubtedly have sn odwerse effecl upon the
agroaliaral secnemny of the sounsry.

11 The sdenntige af briodging jnsijze to the door of The Cours
villnger has buen repeatedds sbrossed. ¢ is abvious tha, e as
aparl Mrom her difjeultize the wasl finspeinl Smplications cemible.
inynlwed would make it ieaposaible o aeovide Zoguler eivil
and crigical courts  functioning with  legally  trained
piraonne] for 21l the willages e deal with the pettr eivll
apd oriminal esseg arjging there  The estahlishment of
reglar eourls involves provsiott of pourt housez and Ve
warious  afendsnt  parepbernelia which males e
estahliskmaal ol aweh cowzks in cach willage or even Ior
proaps ol vilages wilinkalle. The Taacheyal couris alone
pan aolve the wnblem of branging justice reacey to the
viltager.

24 Mot .of 1he Teast importence is the cducative Indiense Fdociire
of the panchawet courla oo Lhe willager, As the sdminisfra- veiue.
tive panchayats would gradusdly train him in lhe art of
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g poniticd] snd comocdnal farwns, 1 wes bnpossible tor
self-gevernment snd enmble him to look after the affuics
nf hiz willage, an wouid the nyaya panchayata wheee he
wowld be doing justice betwren bie feflow citizens in the
viilage inatilt n him & growicg eenae of faiTness eod
resporesibilily.

3. Umee woulal  hioce: thoeuebf thal the considerations
mcnlioned shove pointed overwhelmingly in fuvouar, oot
orly of the conttousnce of the jurisdiction st prezent dome
ferred ot these eourls buat alen of the expansion of such
jurisdiction and meldng it exclitsive.  Bat rmach o the
vvidenve given bufore ua. eithep ji the written memoranda
submitted 19 us nr by 1he witnesses who apprared before
us, has been ey oritical of the working of the puncheyat
cuarls and maecy have advwocsased their abolitien,

Muosl of the witneszes who  appenpad belore us were
napurally lawyety or pelsons contcorned with the adminiztra-
tion of the law. 13 resson of their legal or judiclal lradin-
ing they were apt to test the working of these courts by
comparing them with tribunalz manned by teained judicisl
officera palated bor trained lawyroers and governed by remilar
proceduras Such g anmparizon woe bound ic wll heawily
#goinst the panchasal courts.

24, Aparl, hwwoewer, from Lhis point of view, it was
freguzatly staned thot as the villazes wome penerally dinded
intg political and coramynal Gaclions, 8 was inpossible e
olbtain Apnpagteal deeisions [eom the Peochas epnstitufing
these pourts who would helong 19 ohe Jaction or Lhe other,
Ihdeed, i was sloswed thal e censtilation and funectioning
of thess courta bad led o gy inerease of feads and faclions
in Lhe vMages As against the ad voice of opposition to
these tribunala raised by mary witneasea. we had o certain
boady of e darce given by officipls supemizing the vokiogp
ol these fribunal: whe, while admitting thet the Panchas
were new bn their duties and that they required lraining,
boce leslitonny fe the usefuinsrs and goed woerk dene by
thowe eocrts. These conlleting views have mede nur tagk
moare ditficalt.

Perhaps the observelions maede bv the Judinial Reforns
Comanittac for “he Btate of West Bemgal v thelr report
published in 1051 compethensively cxpress the Tessone ghven
by thoese who oppnse the eontinuance of these tribunals.
The Commitive nhserves ug folluem®:

Mhe ceuntryside s now  torn with factions—
cornmmunal, political and peranma] and 11 has become

"R, AR 30,
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woell-nigh impossible o ersure an  andependent  and
imperaanel tribunel selected from inhebilabts of ibe
tural areask, WMeamhers of thess Benrhes or courts
invariably belonpg 1o 1hee faelion comwmanditg » meagjorily
in the diztrict and the courts cannct by reason

itspire any  cohhldenee in thoze who belong to the
winortty foetion or Lactiona®,

The Crminittes procesds tn note that the members of thess
punchayals have no judicial training, that theyr ato swaved
by likes oned dialikea, that they are amenable to influence
pnd pressure and corrupsion dnd Ehad no amoagnl ol S e
Tisinn can give to theae sourts that imparliality abd indepon-
depee of judsment wlhich is vital to the administration of
juative, Thev eongluded that “it is admitted on all heands
that these Uniun Breoches shid Couris have not boch o
Fuceeas AIK] we are unanimously of opinion thef oo ce:s
whatsoever bkas bech made out for an extengion of thetr
furizdiction, On the contrary we feel stromgly that these
vourks fave whelly Lailed 1o serve the purpose for wwhich
thes wWere ]Il‘tE']:I.d.Fﬂ and that being 3o we think they should
be abolished.”

28. 1t will be remembeted thal the existenee of {favlioas
and divizions in the sillapes wes slac urfed before the Ciwvil
Juzstlze Carmmittes a2 8 reasnn for the unsatizfaotors func-
tioning of these courls. It has bean slabed belore us that
thes: fagtions and divisions have increased by reason of
the inteoduclion of adull Lratichize all over the conttizyr god
the appearance of politics] parties in the viflages. It may
be obserwed thuet weryr lillle, if any, of the evidence piven
belore ws by lawyoers amd those concerned  with the
administration of justice was based on peraninal experiendce.
8uch informalinn ss lher hed was derived from the few
pages af rewisicns ar appea]e irom these panchayat courts
with whick they had aceazion te deal, A picture derived
Trom & koowledpe of thess cases would neceasarily be
adverse to thesa trhunals, a5 the eazes coming up In revision
nr appeal wnlld be groza cases in which these tribgmnals,
theough ignmorance or pactinlity, hed  been puilty of
poerpetrating & miscarriege of justice, Apart from this, on=
eannot cxpert from these lribunals by the very nature of
their cnnatitution snd the eonditione in which they work,
the officictiey, the detachment atnd the Impertislify. of
regular gnurta of justite.  We fesl that the views expressed
by some of the witnesses aprinst the manner in which these

’R-r_purr 1:!3.325 3%=3h
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iribunals heve functionwed are exapggeraled and should ke
weighed ir the beckeround of their tra‘ning send cxperience
as pracumng lawyers ohd judges. Az In all corpoTate Life,
there wonld exizt & the vIlage factiorns, division: and
partics.  Rotwithstabding thess, bowover, the wvillegers
hewe hear accustnmed tn wnTk fm naTmony N miolers
concernibg thumselves and it apprars 1o 13 that there s
no reasch why, wilth proper sufeguands, thesg courts should
not  funckion with s fair  ameunt of  gueees:s  And
aither conciliate nr decide the petty dispames arising
in tThe villeges.

3'3'1_51153 25, Sever:! ab The Aels provide for the conslimution of

- VR villagr cuwcts whick waald eever a group of villages
gilnnled not very far fram nne another.  Such & proviziom
should Tesalt in elminmtine or dimiuishing the effect of
Lactioues aned diwrisionz on thess fribunal:. It may even be
made & rule thak wherewver it is posaible a dispote srising
in ore vidage shuwed be deall with by Panchus belemging
i anothar willege. This course will, of couzse, reswll in
depriving ihe tzibunal of the advantage of & knawladge nat
anly of *he eondition® in g peréionlar wvillage but perhapa
alsr of factz relzting to the parlioctar dispule which thess
tabeals would ofhesyize hove,  Buch 2 provision ceed,
tkerefure. e made cnly waere the division of villages inko
particy ¢nd [eelions makes it oecessary that auch a course
sheuld ve alepted:

Elszzian ta #7. 1t wpprars ‘na with the exception of the Stale of

el il Kerala wll ihe States have adopted eleviion as e ode

' for, appoiiing the persopnel of the panchayats. A drest

deal i reiticisr. has been diueled agzsined, chis metood of
seleelivn of Lhe pumekaa, I hes been said that clectioms
mmwitanly bring faclichiz Ny axigoener and that a panchs
ennsemn by clection j2 donpd to suppert the body of lemota

who pnt bim in effice. It i true that the method of
clecling the judielaty has meny cvild and thol these ev(la

ary heing incrcussingly recopnired in countries where the
syeletn of cleeting Judges prevails.  DBot il must ae be

Torgatien that in the case of these courds, e are not Jealing

with judicial iribunaly itz the strict eense of the term. We

are dealny with trivunale whe have to ihspie the eon-

fidence nf the villsgers and soeh confidencs can be obtained

only by persna3 chosen by the villegers  thomselves
Mrrkaps it #oould nel be ineorreet to say that the wery basis

of The constilution nf o panchazel 5 5 cholce by the people,
whethee 13 be T 0 tacit eonzent u.naninmuﬂipf,'ﬂﬁﬂ o hy

an election regualarly conducted, Tt may be mentioned

thal maos. of the Arts conatituting the penchayats provide

for the clection of the <rillage peantckavat 2: a whole and

the peracms 2o elecied choose ouf of their number oertain
persom: to be members of the maya panchayetf, oot of whom
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iz malerted 10 be the Sarpanch or the Presidetit of the nrays
panchyyat, b gppears unlikely that mombers of the nyays
panchavat so elertvd would reflect aney particuler divisien
or faelivn 0 the village  Furtker, it has bean podeted out
with a cerlain amowtil of justl3ealion tnat tne wvery fact
that enges are fetermined ov the nyarya pohchayate In the
presence of ruaraerouws [Werzehe regicent iv the localily sorae
of whom waonuld b wrell aware of the brge feciz 0 oregard
1o the rese under enquiry s bound to a¢t az » cdeterrenot
Agaitst partiolily or predndice having o play in Lhe decision,
The cireumstence thui the eneuivy I8 being eonducted in
the proschee of poenple whn have koowledge of Lhe Lroe
gventr chould undeubledly tend te etsure an attitude of
fair play end prooriewy o the astitnde of Panchae dealing
-writh tha mattar.

8. A wiew wes vxpregsed he some of the witbestes
appearing before o8 thit the element of election in (he
eonatiiytior af the judicial panchavels should be replaved
by ane of nominstion or appeintmoent on the recomme
tion of the Digtrict JJuodge =ided by some other officials
Mavnp given cur  bes:  censideration  to his  view
wa arg unable o aceent it It is earencial thas only persobe
who rovorand the complele confilence of the villagers
zhugld e chosen to adminizter ‘uatice at the village lowd.
Howerer impartial he may be, a choeice of the peesonnal of
the narpyFn panchorat by s parliculer officer, who vanmot
poasibly have s firat-hand khowledge of the boeal cnoditions
and wno will have to depond upen information supplied
by Aauhgrdinates in meking the choice cam nover hows: thie
esgential sdvantapr.  The frecly cxpressed will of the
willagers, would, in aunstynee, be replaced by the untrust.
warthy recommendetions nf subordinake officials. T"anchaa,
gt sppointed would lend 1o oot in & Thanmer which owill
comemand ihe approval of lhe appoinling salhority rather
thoo daseharge their hmelinnzs in the true spir: of sorviee
to Lhe villege comrmumity,

The guestinn of appnintment vis-e-via election af
Panchas was considevesd by the West Sengal Committer whe
euTTesged Tharrselves deinitely apsinst anpontrent as 8
iwohod of melection. Thew atated that it sppeared to Shem
Himpossible o devize suitable machinsryr for aoocinting
whally impartial ond independent peraons to sit in thepe
cnurts, thoagh deublless sueh peravos de exist o ihe Tural
arens, Apnointments to ageh courts mmat e made on the
recormmendslion of tome prrsons or aulhoritivce.  Persohs
ar budivs Teving w o perileular loeality ore hound e be
influenced in favouer of Lheit nen factions,  friends or
sUPRariers and snch recgmmendaticons could nnl be sufely
relied on aed ther cerommendations wguld in many cases
be utterly valuelees."!

1 Renorr p uhi

qE2 M. of Law-—5A.

Nomelawlon
vf panchas,
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28, A5 will ga s red Ztom the Tyole relating T the-
eomgbiialinm ol the pacchsyals, seme Sates heve adopted
g mithod of seleeHon oul of the mcinbers of the scmed
panchbazal  The selection of the recuined aumber of oy
wanckas i wase by s opreseribad owhory, Taie ok
ptovails in T Pradesn, Madhys Fradess and Hydorabad.
le Aszacn, Lombey and West Lengzl che elovted noens s
ol thy panck ol themzelves < evs aal of Their auembes ke
nysyn [achas raquirod o oconstituie the tribonal. Tt Iz
anly i the Siate of Eerals (erevwhile Teavangnre-Coehin
areal hai lhe sppointrent of nyaya panchas is made by
the Goveroment oo Jhe mecomepevdalion of he Sisiciet.
wificlz]z This systemn of appeoinbment seems o have
wirked salisfactorily in thal eren, probehly beraure of the -
arnallmes of the aras aml the conseguent eaze with which
the kigher oficials ure in & position Lo chouse pevsons.
rospacted 9 the villages ns the panchas.

20. Prrhaps the mesaod of gelectlon by » proper official’
frenn amiong those elected ar members of the penchavat
may wiford o selicaon to this question,  Such 3 method
wouild have the advanzage of securing perenns chosen by
lhe people frum amongst whatn persuns regarded as more
cotipelent Lhen she nthers may be saleated tn discherge the
[nnctions of nyaira panchas.  The selection cogld be made-
by & suiluble authority on the basiz of the possession of
certaitn qualificitiona sueh a5 lilereey, repuolaiivh  for
imparlinlity and thye like.

AL Il haz kheet sacd that az the Evidenee Act and the-
Precodare Codes haye  hespr msde inapnlicable $o thase
vuurts By the  Acts cooslituting  thern: and that a: the
pEnzhayatd ane Wil Az liserty to dizeover the truth in the-
bosb ranamer ogen tw thesn and germ Licd oven o ulilise
Lhelr aersiial anrwlzdge in respect of the matters in iasue,
lae verw baziz on whizh lhese ¢ourts are constingted G
wrholly apposed o the rrengnized ewnons of the administra.
twne ol justice.  Thongh these enartmerls  sxelude e
applicalion of the Fyldeoce Act and the Procedire Codes
to cheae leibunals they do cenlaon spoeife provisions laving
duwsa oo manaet of Lbe condael, of al in *hege courts
gnd rlan eonlaid provisinnz in repard to the delivery of
Jungments, the maintehaher of tecords apd olher anellury
mateyea. The erctizism arises from the eTroneouns wiew-
which regerds 1hege sourts in e datae manrer an orlinary
Tadiciel Telesais wihite thoey ase essentially Qiferent. Their
mdin functicn % Lo bring ahaul, as far a2 pessible, a
cotapromiae of the small disnuies arising nothe willage,
Ar gmicabl: sattlrineal of seck o] avilag Bosorie: oo er bo
recute whon ine persmns solbed with he antbority of
decking them heve the advasiage o7 knowing the disprrt—.
antz, the subjrct-matter of the dispute, tEe wayr in which the
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dizpate sroae snd wiher fects relating to them.  The
perzonal koowledge of the patwhas it these mattera which
thev arc cotiticd Lo wse in inducing & settemcnt wherever
prasible and ul@imately, i neeessary, uecifing thase die-
putes 13 valuable fo- the eficient and smooth workding of
thase tribanels, whelher as cobeiliators nr as edjudicators.
I* s, therelobe, cssenlial that *keae tribunals shouwld e Lroe
trom the fetters laid down i the Evidence Act and the
Frocedury Codrs, Tndeed, . would be anomaelous o appls
the complicated rules of cvidentee and procedure laid dowh
in these lavws Ty the adjudications of the Simple and very
[mrquentiv, the frivoloua  disputes which  arise in the
viliages.

32, Having regard tu whel has been Atated mbove, it No kil

would bt equally snematous to permit partics to disputes Shmteenles
i these  eourtz to be  representsd by legal pracli- '
Boners, Tt haz been waid the! the laigant in these courie
should not be denied the benefit of competent lagal aid.
Sueh an argament overlovks the very smple nature of the
dieputea which ome up before these courls and the imet
that these courms are oot judicial tribunals in the strict
menzp.  The wery purpndr of thess courts, namoly  the
ceady and enmmonzense sdmintstration of justice without
regard to techriealities wonlid be defeated whless the proe
hibition agzio:l the sppearance of lawyets i thess tribu-
nmaia iz ainiained.

; . - ; i _ Cormeita-
33, Avtentinm may, howewver, be drawn v this  con- SSEROATL

nection o clause (1) of article 22 of the Consthotion yion on
which provides inter olia that ao person whao is arrested =eclslon of
shall bee denied the right to conswll and be defended by s legol
legal practitioner of Lis chaice. In cases where these L. BRSO
Wimalz are-given  jurisdiction  o¥er  eriminal  matters '
which may resuit in perseos bemight up hefore them

heing arrestod. Lhe aecuszed person will have fo be given

the right to consull and fe be defended by legal practl-

liopers, A prowiaion to thiz ettect iz to be found im  the

Titar Pradash At

3. T4 his been supgested by Zome  witnesses who Puchomt
apprared belure us st ke very ereation of these courts :ﬁ:mﬂ&:
in the villape: hus regulled o making the yillagers factl o |rlaniion.
o= 2n tnat, with the courts 8o easily sccessible, Lhe moas
Loivia: dispules wbich Lhey weonld neser have dreamt  of
teking to o vouwct ol Jaw are oow being takeo 1o thaese
willage courts. [t iz suggested that the wery !arme oumher
of ceses disposed of by tbese coutts particulasly o the
State of Uttar Pradesh support this statement. This wiswr
sought o be supporied only by the large humbwer of suita
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digpoasd of by these eourts is difficalt to arcept. 1t may b=
that previously when courts wrere far away and dificult
aof access, villagers—particularly those who wete poor and
low i the social seale—had net the means and the oppor-
tunity to obtaim rodress of theic grievances and suffeced
them without teking any activh. Thes: vlagers having
now 1he opportunity, mesort tn theee gourms for redreasing
thar wrorgs. Toat 23 very dillerent {frore a3zerting that
“newe courte havs arualy led to a rise in Erivolous  or
vexatious licigutum. Om 1the conirary, the fact thet these
grivvanccs are now capobde of easy remedy in the village
itself or neerby i 8 justification for the creation of theze
craris. The wilew we have taken i saupported by the evi-
dence of offirials who have bevun supervising the worling
of the panchawetz including the nyaya peochevats

35, It has oeer supgtested thet the funstion of thege.
pvanchayals should be ELII‘EI}T concilistory Aand not adjudi-
catory; that it could pe provided by Taw that in all dis-
putes of a specified claza, the disputents, before guing Lo
the ordinary equrts of lew, sho be required io go to the
lowal panchavat court ahich would exert itz influence Lo
bring about sn wmicable selllemenl Soceh dizputes
gheld be entertzined by the repular courls only in the
enveint al the failyues of the panchoayat courts to effect con-
eiliatiogr.  [f this suggesiion wobte aceopled, il appears 1o
n3 that the panchavat courts would he deprived of their
real utility snd the smell disputes whieh they now ad]udi-
eale wonld he mrhjerted to the delayz and  the expenss
which will arise fram firgt going for conciliation  ta the
panchavat vourls snd then poing for sdjudicetion tw the
regulir cniirts.

3f. One caumnt overlook the importance of the hody
which 8 eftreestod with ibe twk of bringing about an
amucuble selllement  beingr clolhed  wilh  aathordts  to
adjudicate upnn the dizpute in the event of a cettlement
nnt heing agreed 1o [t wonTd not he Incorrect Lo state
thet the large number of sebtbemnents which the panchayat
courtz are able to bring about are due, in a considerable
meazuTe, o the sathority te adjudicate which they now
Posiess, Mot can v wuvorbook the tendeney of liligants to
take their mattors to higher courts even in =m=all matters
and thelv relyctance o neeept o decislon as fibal, if there
i the least possibilivy of canvassing its correcmess inowm
higher court. The mere fact that taleing the metter o the
regitlar cours would reseli in delay wlll induce a4 lerge
namoer of :itI;_E:'_-mls to refuse to agree to &en amicable
satilement of their dieputes. BEven if pemal  provisions
relating in cnsls were introdaced, it is unlikely that sech
pravizions will prevenl Tifigonts {rom refusing  to sgree
tr o reasonable comipromise in the hope of deluyving the
pdjudicatinn vy latting the matter go to the regulpr ourts,
We are, therelore, o the view (hat these tribunels should
be veated with powers of adjudication
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37. We think tbat the supggestion that the jurisdiction
af these mibunals shoeuld be mnade comcgrrent with  that
al the ardinery courta and oot exclusive 13 ursound, o
the zabzsnpe of an exclusive jurisdictico, Lhete will be 2
tepdency b the litigant 1o prefer the ordinary  courta
I the piaintiff taker adventepe of the village couml with
its cheap and expedizious proredure, the defendett wil,
i order fw obsiruct the plaintill apd delay the Litigation,
move for 8 Llraosfer of his vese  to the cegulpe court. If
our purpase (= to make these courts officient, we capn do 5o
gnly Lbw [av=gting them with complets responsibility it
the exorcise ol such jurisdietlon as they porsesz and give
them npportunilies to scquire knowledge and oxperlencos,
It 1= wnolelt b eritloise Lhese eollres fa effclent and  alb
ihe zame timz deny them exelasive ‘welsdiclion which
step aiome can lepd to their improwvetnent angd aatizEoclary
working.

35, Hawving given fi0l welght to *he vmeious eriticistes
Iewerled sgaitst Tao pabrseyal courtz, o0 feel justified in
reaching the conclusion that, with salesusrds designed ko
elusare their proper working and  imvprovemaent, these
eourts Bra cspable of plaving & very hecossary ard gseful
part jn the sdminiatrazon of justee In the country  We
slall powr proneed 1o ds2urs aned outling what oeeds to be
dooe fo onswre Lhe sabwlaclocy ad irourosed working of
theme courks.

2, Defnee we pracesl o o s, ®e many point oot that
i, some of {ne Slales Tise Bombay, Myawre and Owvissn &
determined effart needa tn be made to make thaese couris
powiar 0 ket e congeston it Uw regdlar cowrds may
Le celipved and the willajers raay be able tn obtsin -ualica
en small dispetes neuar their hopes, Tobde TX shows st
orly s inenidtesicis] nuwmber of suils are [ed n these
courts in Botabsy and (hizsa  Bsideoce given bofore us
iredicate] thel ckoogk: ifhers iz a statotory provigion ior
Lhee vstublistuneat ol hwse cog's in The State of Adrsora,
bhow are pol fuzetiviioy in thel Stale, We have pol been
able -0 find the real cause of tho silvation existing in these
hree Stazes. T kese convrs car funztion g0 oas o dlmpanse
el Lapwe mars of sudis in Stales like Madea: and Oitar
Pradesh, Tneve appears to az to he wo resgon whaiover
wity Lhey vontex Lo gwde Lo [olll] a simidar faoction [
theze tfhres Slawc:  'We, thcrefors, supopest that s deter-
raiued &ffort shaald e pyade to esrablish,  and popiaviae
chesir renees in these b eee Siilos.

a0, [o reperd to Lhels coostitution, @t iz eszentisl thet
the Pancass should be e clerted reprezentazives cof tha
perple. The systen, which &t nresent prevails noo mamier
of Biubes, of eloing thom s 5 part of the edminizicstive
or Zensral {:mm:hn‘_';at eiected for the village or vifluges
appuears 19 b satigloctary. It order, however, to enaure
that vt cf Bk membere of the panchayat 3o  elected,
personE heving some knowledge or experience In mattsrs
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usafal to the administratioo of jusilee are ¢hozen, the-
slectlon of nvayp panchas out of the membors of  the-
patichayat elecied by Lhe villagers may Twe left to o oub-
vide authority like the Colleciur.

41, In veder o obviste, ai far as pozaible, fartiooal o
partiagan influente in the funclioning of theee courta a
eourl, may Ue constitited far a group of villages sitnated
in heacby avcas, ¥Where such courts exist, a3 rule may Le
made thet in dizpoeing of dispules which have arizen inoa
particular village, the nyaya panches dealing  with it
ahould be thuse oomlhg from other  village:. Another
method which hes'been tried in some Stales may  also
feTye th achisve thiz end. Liberiy may budgw&ﬂ tn each
party 1o a dispule e 3elect hiz panche and the =sapahch
may be one who may be clecied as such by the nanchayat,

£ 11 i essepdia] that the ovaya paochas aod  partls
cularly, the sarpsnchas should by subjected to 3 zhori
waining. Instsncees have been broughi to our notice of
pUtrageaus sentences clearly outside their  jarlzdiciion
baving been ordered to bo flicted In some  =iray cuases
bw aomee of thesa peochayats. This, doubitless, arises from
the ignorsnpre of thie panchas of the acope and extent of
their jurizdiction and powers, The rales framed by acme
of the Sates do provide for a ghort freining buot  there
aopears to be oo ubiform pracllce In thiz respect. It
apprears to of that & short training  of abuof  two Wesks
given in 1l witlape ttaelf or near the willage should be-
auffivient, Such fraining may ussfully be given sither b
the offiver sppuintod 1o superyize the wnrkhing of fthe
panchayat coartz or an offieer subeedioale o him,  Thew
shoald aZsu b mstructed to attend the nearby  regular
eriicts of the fowest grade woder the saidanoe of the
officer, DPonchaz should be allowed to exervise  judicisl
luncrions ooly afier ey hawve undergone the prezcribed
LEXITINE. :

4f. We heve noticed that of present, ezcepting in the.
State of Kerala. the supervision of thege courls 15 Joft 1o
shir afMleer in charpe of panchevats generally, Muny of
these ollivers have o 19531 training and are preoccupied
with sdministrative work., It sppears 40 us  oecessacy
Thatl in eacl 3late o specialk officer ar officers showld  he
appuintod Lo supervise he wocking of Lhese courts. Apart
from training, inspection and supervision suvk sn officer
o1 fficers woeld be helpful in guiding ke nyays panchas
and piving them advicee whoetower peccssaty, In States
mect AR MMadraz and Andhra Predesh, the control and
srperviginn of these courts are veated In lhe Tiaielet
Mun«if or lhe Bub-Divislonal Maglstrate and  the usual
procedurs iv for the Prezident of the panchayat court to
produce the rovord: of the court o the District Muasif ar
the Sub-Divisional Magietrate. It will be more satisfac-
tory 1o veet puch eontrol and  supervigion In a  special
officer or officers appoinied Ior the puarpese, Inm  this.
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conneciion, we may refer to the sppolutment m Kerals
of an officer known 33 the Registrar of Village Courts
whoze dutles include the inspection of these rourts amd
peraonal attention to their working
44 In onder to provide & continuily of trained pancnas, E;:;“m“fn ;
notwlihstanding their recryitment by periodicsl elections, be arageer-
A provision shueuld be made in the rélevant etz by which ed.
the vacation of their offives by the nyaya panclias may Le
atagperwd; a2 that some of the EXiAtiNG trained nyasa
panchas would enntlbue to funetlon together with | the
resTllils brought in by the new elections.

40 In the matler of jurisdiction of these courts, it Im proapcecd
Weecssary 10 proceed with considerable  ceutiom,  While jusisdic-
we deprecate Lheir pecuniaty jurisdiction being reslrictod rem—sivlly,
to such smell amoutils ma Rz 10/~ or Ra 26/- we would 29
sdwicate 2 maxanuen limit of Re 200/ or B= 250/, In
spovial cases, where partwular  poanchagatz have proved
themselves to De  cffivient, their jurisdiction may  ba
¢hlarged upte Rz SM/. with the approval of the High
Couet, Such enhanved jurisdiction musf, howerar, coase
Wilh the reconstituzicon of the pancliayal on & re-sleclion
Ih regard {u ciiminal rooltess, we du oot approve of the
paRocaayals being cmpuwersd i ioflict a  sentence  of
imprizonment cilber aubatontively m in default owf  the
Bayment of o fine  Nor should they have powers to Hind
meer prtsong dor keeping the prace.  Their  javisidiclivn
ghoulii be restricted to inlicting punishments by wawr of
flue not ewrveding Ba b-. The legizlatinn of some Sates
heve conforred nowess on Srale Goveriments 1y invest
these vourts witk & mush wider jurisliction i eriminal
nmizlterzs. The confertnent of such juriadiction epprars {o
Wi unwise, al any role, till these  courls hawve guthered
greater cxperistice  aond  justified  the  amaller POWEN
enlrwited to Lhem,

A6 We would provide a revizion from the decigions of Limirn:
these panchoyats in eivil and  eriminsl metters  fo tle FEvinicaal
munaif or the ath-divisimmal magistcate. A power pf sl
revigion to the Diatrict Judge whe would be at g tlistance
[rvm the viilege aml husy with imprttant matiers appoars
to us i pe inodviswble " Myr woub]  we Iromamctd  an
appeal 1o 8 Full Bench of the panchayal eaurl  belng
provided az, for example, in the State of Bjher, The
puwiers of vevision should be reslrcted to epaes of ETTm gF) i
tion, mrous pertinHiy or mizeoodoe, of the panchas,  Mlse
Lot age af justive or thye exerciag of Jurisdictivn nat veat-

o in them ur Lo eases wher lhey kuwa aoted olherwdsn
Hleaally, [Jes zeclion 7% of Lhe Madraz ¥illage Courts
Act, 1ESE (T of 18701]. Power should alsn be given to the
muns:[ or sub-diviaional fiagifirate tnp transfer o matter

fiom ook panchayal court to enother or ly the regular
court for teial. .
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4T, I iz alan nevessary to make a provision, as In 1he
Madraa Aer, [or the tamoval of panchas on (e vround of
earvupilion, drosa parliaghty or miscanducl, The munnsif or
the sub-divisional magisimate who comies acruss 3 casze  af
sach a nature shoyld be ohlfged *n reoort it So the THatript
Judge whn cuuld thereopem wrile’ to the  Cullector
recuiring him to remove the punchs or panchas concern-
ed, It would also Le necessary  to provide for appoals
sgBinsl such urders of remcaral as in the Madras Avl (At

I of 18380,

48 Tn some of the Stases such 33 Modiss and Andhrea
Pridesh, no cours fees aze fevied. In sume other States such
as Usiar Pradesh, the foes terul tir he a Fairly aihazlaelinl
bereentapr of the amoent elained. Wa  think Lhal the fees
thargeable in thezse couris shoald T -ominsl fess, We
ruggesl the foliowing .-

Buils uptn Ba 100/ - upte = maxitaum of Be. 1/-.

Buity from He 1017~ w0 B2 2007 upko & moximuem
uf Re 2/-

Suits from Ke 2014- to Be. 3007- apto 8 maesximum
al Re. 5i-

2uits from He 30 /- 1p Re 400/- upoo a meximum
aof R 4/,

nuits frore Be, 40587 o Ts S0/~ uple a2 maxinim
nf Be. Nif-,

The process feer, wherevey Toyinhle, should glso be nominal,

Maogl of ke Acts consticoting 1thesse cnurts provide a
sitteale proceduere madellad oo the Civil Provedurs Code
They alse conesie providons making it efear thet iz 13
vhlidatery an these courts to follow Lhe provizsions ol the
Lvidense Acl and the Civil Procedure Code and also provi-
slons  barring the appearence of lawyers befrre  these
eourss  We have already indieated whove anr approwel of
mrvisions ol Lhiz  rotirs,

43, Tt i2 abvioushy deairable Lhal the deerers and o-ders
et hese vourts should Le cepable of prompt  eceotiion.
Delays would defeal one of the majn purposes of the insti
tution af thise oourts. These eourtz ghould have powet La
distrain and scize movable propertw in exvewtion of  theic
deetecs such az is pow conferred on them by o number of
Al eonstituting  them. Provisen shaold, howewer,  he
made. wherever hese eolrls are unable bt ameculs  their
devrees, for the ceecclion to be transferred 10 the Collecenr
on 8 cettificate being  isaved b these courls. Provisions
such ag are conteined ie the Aetz of some States providing

- Ior the sransfer of execution to the regular eourts  gro

clearly ungatskectory  inazmpech as excoution delays are
one of the most pressing problema In regard o the decress
of the regalar courts themaelves.



S0. We have found eomsderahle ditficalsy in galherng Neslfor
DeEcessily  informetion sbous che working of these eourts in ﬂ'ﬁrﬁnm_
the different Suies. Lhough st of the States have cols- iy )
liluted paachayals, verv faw ol them maintain  slalislival
daty vegarding  he working of the panchayat sourts. The
State of Keraln Glune has ol an edminismation report
zzating bu Lbe working of these cousta. Tn Utkar Pradesh
& aoidc un Lhe sonatituloor and workingt of judicial pancha-
¥0lE specisdy preparcd for che Goyernmens was bapded
over tn UE. Tn repard to the other States we lad ww pather
such inlormation az we dnd  from genersl  adminiatratinn
tepOrte of nede: prepared for oub ase. IF thess {lbunals
478 0 by [oslered v the Slales snd Frow 50 sl they may
Serome live and effecilve  iostitutions, 14 iz pocossery  that
rpetial  officers should be appainied 1o loak after  1them
and thal one of the functivos of euch affiesrs should be o
eollect and publish all useful information in repard by Lhe
work dans by these comts, The judicial funetions perlormed
by the psnchuvals should  be regarded a5 being not less
Impirtan! then i Murellors 3o oregard o the ceneral ademi-
wislalion  of the  willapa, T2 i surprising  thal  thoupgh
numerous afficigl: of the connected depertmants of Govern-
ment gusle, direet and waleh the panchayals’ setivicies in
the administmative Gelds, wery  few officces are  moode
tegponzible far Lhe porformance of the judicial funeliong of
the pauchayats. Thal perhaps explains  Lhe absenpe of
krowledpe amang the gensral pabdic of the very zelual
work done by the cyagn panchayats in soine of the S-ates.
Iv is, therefore, vitally necessary 1lwl  each Staze  should
have one or mure speeial  aflicers whao may in gppropriate
fasea be 2adienal officers tu look efter the panchayasi adalats
emd from Llime to time publicize the ‘manner of heir
Follows: —

SWWe wuw set o oar venclusiong Lnder this hend  ag Candudens.
Frllowees:
{1} Tunchawat rouns sre capable of deing & goud
deal of azeful work by relieving Lhe regular courts of
petty  civil liligstion and cviminal cases of the simpict
Trpe
(23 The peachiyits are e a posilion v dogpose of
zimple cases roon: cheanly and cxpeditionsly end with
less  inpunvenienss 10 gll concemied  than ordibacy
LTI,

i8] An cllort abould be made  fo cstablish  aod
pupularize panchayal  eourts in States where they  =re
el Ermly established.

() Wherewer noasible, o panchaval court  showld
Le cunstibuted for o group of vlapes situalel inoa
nearby mraa,

{8} Nysva pamchas should be mominsted B oa suit-
able  autharily ouk of thege clected panchas who
possess cerlain prescribed qualifications Lke Iiteracy.
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(6} In crder io provide continoity the terms of
office of Nyaya panchas should be staggered.

(7) Nyaya panchag should be given training before
they are allowed to cxercise judicial functions,

(B} To get over the difficulty cansed by the exiat-
ence of factions, the panchas deciding 1 caze might b
required 1o belong to 8 peighpounng  vildage, v eaga
party £ a divpute may be allowed to select his pateha,

(N The jurisdiction of panchayal courts should

ke exclusive.

{10} Naiur= of cases {civil) and the list of gffences
(criminal) triable by these courts gre get out at length
in che varicus State enactments and do not call for
an¥ colargemmend,

(i1} The upper limit of the eiwil jurizdiction of
panchayils shuuld be Ha 200/ or Rs, 250/-. In spercial
cazes with the approval of the High Court theiy  juris-
dictiom may bw incrossed to Ha, S0 /-,

{12} The criminal jurizdiction of panchayat courts
ehould be limited {0 infllcliog o lne of Bg. 59/- They
thould pol have the power to awan] senteace: aof
imprisonment either substantively or in defanbt of
payment af fing ot {0 bitd wwer  partier to keep the
pieare Cases in which such action is necessary should
bt made vvet Lo the egular courta.

(131 The eourt fec, if any, levied by the panchayat
court: should ke nominal, -

(11) Panchuyat courtz should nol  be bound by
Provedursl Codes ar by the Law of Evidvenoe.

(15 Ponchayat cowrts should  wherever pogsifle
scek to offeet  an arpicable  settlement bebwesn  the
parties,

(16} Legal prmelitirmers showld oot be permitted to
apprar in thers courts,

{17) & revision should lie from the decicions of the
panchayat courts  in civl and otiminal matters to the
Muns:! vr Sub-Duvisionsl Megistrate, whe zhould be
empowered to transfer n oenge from one panchayak
oourt e ancther of 1o the fepular court for trisl,

(18) The power of revisinn should ool be piven to
the Péstricl Judpge nor ghould a right of appral to
a larger paneiayal by allowed.

(197 The Discrict Judge should be empowered to
direct the remowval of panchas if he iz zatizflad upen a
report that the pancha g yuestion has becn puilty of
misconducd in the discharge of his judicial clions



There zhould be a provizien for an appeal apainst such
order of remnowal.

(20y Panchayas courts anould be empowersd o dis-
train o geize movable properly o execution of their
decrees and Lo send them U pevessary to the Collector
Iur execution.

(211 A special vlliscr or special nfficers should he
gppointed for the purpnse of imparing iraining o
ranchas ond to supnrvise Lhe sdministretion of pancha-
Fatl CoUris.

(32 More detailed indormuetion ahould he eollected
and published regarding the wnrking of the panchayat
courta.
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H_ANDHEA PRADELH.

I. By cke Andhra Slate Acl of 1853, Lhe cleven Andhee
Distviels thal foemed nart of the State of Madrus were
oansliteted vr & separsle Stole to which were added, conse-
que, npon the rearganization of the Stateg by et 2ZHHVII
of 193G, nine cistricka—popuaciy koown as Lhe Trlangans
reglon —ei the erarwhile State of Hyderabad; the Siale thus.
en.arged kas boen given the name “Anddbra Pradesh™.

4 Aveording tu loge census ol 1941, the population of
the State iz 50,200,150 rade ap of HBT.E03 inkabilaats o
the Andhra districtz and the rost o Ueianguno. They
vopinbute vraghiy o tenth of the 1ol Ltigunivn in the
ragular civii coucts af our eownlrs,

3. AL Ane apex of e judidary i the lilghk 'f_‘m._r.'t Lun-
wisting of aivtesn judger imeluding e Chicl Tustice and
three  additmnal judges appointed for 2 povied of Lwoe
years. Tha territury subject o the jurisdiction of che
High Cocrt covers an atea of LO5YEY sauare miles apd
has been dividod iolo twenty Jisleigh judgeskips. Er TR,
1the aobordinate 2ivil judiciary tonsisted of Lhieiw-lage
districl Judges incloding ten additiconal dosiriet judges, ane
Chiaf Judpe snd vy additional judges of the Cigr Ciwvil
Courzr, Hyderabad. wone Chiel Fudga of the City Small
Cawses Coupl, Hyderabad, thirge-four gubordinate  judees
meleding one judoe of the CiHly Bmall Ceases Coart,
Hyderahad and ane hundred and twegty mupzifs. On the
eriminal swde  thore  were  forty-nine  sessivns  fudpos
including nineteen assistant sessions pidges. eleven (district
magisirates (ivdiciall, sinty-two sub-divisEoeul aod eansif-
wapistrates, thirty iudicicl ey cluss wapgieiretes, seventy
Juidicial srcond clazs msgslrates, ooe thind olass magistrate.
and five honorory magistrater in  eddition o cwcecutive
nfficers exercising magmsterial possers. '

4 There s bwo  Sasses o Roncrary megistrates,
naragly, (1} special hovorary megisirates and {2) honorary
bench mapisivaton. Sp20ial conorary roagistrabes cxoerelse
twetsn of tirat  cless  magistrates  and =5t singly. The
honoracy railwes magistrates alse sid siaglr,

g. Th:ezv nonovaty wmagistrate; ave generally apprinted
in larpe municipal 1losrre onoatder to give Telief tn the
stipendary magiatrates.  Choe lady and che member ol the
Harijun comournity are generally joriuded in sach bench.
All the nocorery mapisioules are uneder e sdminestrative
contron of Lhe Judicial Thisirict Magisirates.

§, The houeorary oeeistrates usyally  ory affetess
relading 1o pihlic health, simple hurt, wroengial restraint,
spsault, mischief, vriminal (respass, Intimidation aad (heft.

B26
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Or roceiving stolen praper:y not emcesding R: 18 1n value
under the Tndian Prenel Code arad wlwo cllenees cnder the
Mubic:pil Avis snd canservatey cleases of fhe Police A
Pubissble witk fine ooly or witk imsprisonment Qo a term
nat exeaecing anv rounth.  Ther aisg Ty offenses wnter the
Bocal Boapds Acls relating i conpolsors wace nabon,
reglsloation of nivihs and deaths ere. Honcrsry radwey
magisirales try offences of rokelloss troved and nlag those
wnder rerzain miher oflences onder che Tndien Jisiweys
Mt

T. At ptesent, appointmence ol honoracy megistrates ars
tvade by Governmeat on the  recommendation of the
collextor cf the dislricl. As separatien al the judiciasy
from the cxceoulive has been effecte] Lhooaghout the Stace,
it would be more appropriole to male the selaction on ke
reomemmendation of Disleiet Judge or the Judicial Diatrict
Wagistent,

E, Two dislinet pulivros of judigial adiinsbralion obtain Tudivial
in this Btate,  In the Andara disiriele the systeme of jidinial m:-.rrr.m?lm;]l
idministration existing in the Madras Staze has  been T:I.n'.!hm Le-

reteined with 1wo pelaale wuriations, namcely: ey

(1} dizriet  udges hear appeals  valusd upio
Rz, '.000;

(1) after o cotaing inlo foree of <he Coimiral
Procgdute Code (Amendment) Sct (2300VL of 18561, the
Govemnment has by an asder G0 M5, Koo 750, Jdaled
the 2Eth Muarel, 1966, wvhich ceme ince folee oo the 1t
April, 1836, obolshed the poate of distriet mapistrates
{(JTiciull, sub-divisional magistratzs spd stationpry
sub-magisirater and appoinoted,  instead, pdditiosal
diztrict and =easinng judges, jodicial first cliss and
aorond oluss magistrateg respactively,

9, Tn the Teranpana region, however, the same set of In Tilan-
officers exereise  civil  and  etiminnsl juriadiczion: the kmos.
subordinpte judees have boon iovested wiflh pwvwers of
dizlriet mapisirates and eantife «ilh those of fr:l olass
magistrates. Thers are  po judicial seonmd  claae
magizirates nay honorary megistrates,

il For ke spzedy diapiensitiun ol coimingl jastice the
wo-operation of the poliee bs noceseary.  [elays un the ners
of the poliee officiels in the submizsion of cherge sharts,
seevore of semmons, atendance 21 cours and the ke hgye
to be brougid to the  notiee of  superior police pificiala.
Sacanas; on Lhe part ol subardinagse jradizlrabes w1l hoyve
1o b correctzd. ALl ghiz will oo pessible only if 1hees is
a deailed soeucingt of Vhe periodical retuens senl by the
aubordingte  magmiracy. snd a frequenl  ispoction of
mwagsirates” soustz. Tt - o maller ol doabt whether (s
additicnal dlutrict and seseions judges appamivd for this
puspuse will be in & pogition to devoete eufficient time 1o Jfe
effective supervision of the work of the magstracy becanze
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ol their sessiong and civii aprellite wotk., These dutiee
can bk dizcharged more efficiently by judicial district
Mlpgisiales.  Apprinunent of judicial district. magistrates
will nis anly add tn the effiviency nf the magisiracy but
wili slso resull inoa siving Lo the atate sxchequer. We
wmld Favour the  apponleent of  judicial  Gistriet
warisieta: netead of apditional  district and sedsions
‘udpee for the pUrposvs of fupervieion, with powWers to
hear appeais from the decisions: of gowopd and third class
mapistralos us i WMadeas and Herala.

Il. Tre follewing Tabie shows at & glange the pecuniaty
jurisdiclion of diferent classes of crvil judicial offcers in
the Andora and Telansane refions: - -
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F Buyicul uf the Stage {Clans of cffjcers TV, Somall
A& B - -— Caanty Appelinis
F Ordiowry Eperial
L I z 3 4 3 &
Andhra . . ' Diepreerand Auddoclonal Dlalinelesd Gigardlans prt Warda Act, Indian B Tagoe
Thistrict Judze. Sucomaica Adl, Land  Aeguois|-
tirm  Act, T'eymemt af Wegsa
At e
Subordinace Tudge® Da, Inetism Swoomssion Act, Land Ae- Ba_ 2000 ERa. 5000
qulaitlon Aer, e,
Moo e, 1000 Indlsn Sweocmsion Act. P 5oa Mil.
. . . - Dlarel . TInlEra{rad Lood P43k aci, 'The Fa. o0 Ra. %,000
Telangena telor Judge ¥ Intlen E-Ln:l:::uuinm Met, The

Subardinate Judge * Tpte Ra. 20,000
Mupg 5o+ TTpra Bk 2,000

Chudrding & Wards Acr, Fog-
meng of Wages A, 80G

BTil.
Mil.

EE

25 Mil.
=] Hil.

dSuboed Inate Judges io the Andwwes reglon Aes alan Aealuans Senlons Twdges,

*rEutardicat Judges are slzg THstrict Magictoetes,
wibpdomelfa are wlbo Sub-Dhivisieosl hlagiarames,

EE6
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12, Durlng the triencium 193456 on an everage about
11,30 auits—reguliar and amall ¢anse--—were ingituted i
Civil eourts {exclhuding village and panchayat ematis) or ooe
suit per 437-2 persons. wverage ingiilulion in this
pericd in the Andhre region was 65,304 auifs or one swit
per 3161 personz whereas 1 was shout K000 asyits or one
swit per 1,763 persons in the Telangana reglon.

13. The number and value of auits in different rluzses
af civil eolrks, avcording to the mratistics Furnished by the
High Court* are set aul below:

F

A0 Lbe gtxtisyiow given i thjs cheprer hare beon tuben Eoem dRca Ocpished
by dhe TTigh Comer ["The Sgures abiown in 1he reports on rke sdpsirimt-aiion of
civi- 2l rimidoel Jwaciz: do owt abways Wlly with rhose Mrmivbed <0 ws by the
THgh Conartl,



TsrLE No. T

et WEt e —— = e . ———

Andhra Dilsczicre Tedungunu Regine
Saley af the valos Wumber filad ]2 Avirage Hiuober E]'L:[-;.ﬂ
IE%4 1455 956 954 1981 1psh
Mot extoatdiog Ba. 1000/- . . 741 Aoty £4095 3o A95T FiL 4504
Excatsding F.I. 1344 'b"i[ M m::dmu:
Ra. 2500/ aach Az 4503 a3l 13 Bry Lz
Exreeding Ba, anos I:m: oot ﬂmd.l.ﬂ,g
R, sondfs TE33 224 2685 M1 434 117 LhE
Exteeding Ra. 5::-:!::- tur noe mmdmg
Bk 185,000/ nag »TH T4 oL 184 TE1 133
Eyvcatding B, |mm1:utmmmn:un;
B, aoon= . 12T aB% 7 23 HA A MA
Eaiauqi:g B, 22000 but ok fcked- R
o Ry, seemg)- . a3 a g 195 b NA A
Brreoading Ba, ju-:m - . . 12 33 3 g7 NA HNA NA,

-

MHoT :— 5uite which axe net cpable of vAlnardon aee oot showm,

Avreage

- e e — — —
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14, It spprars frum these Bpures that in Andhra
digtricts about B35 per cent of the suitz are brought ta irial
before the courts of munsifs.

15. The [ollowing table shows the average number of
procoedings instituted, disposed of snd pending in the
courts of Munzifa in the Andhra region during the three
yeara preceding 1957,

Takee Mo 3
Wohire of proceeding Tostituted D:i::r_pum:l Pendiog
{rriginmk Softe . . . . . EE L) 147 LA
Lenall Cawse Sulre - . . . 5149 575-1 1a6-T
Ciril Mide. Thetna. ' ' = ' Ey7l-o AqdE-B TR

— —— e e = & ewar ——imtm ———— e == —_ frm——

I6. The average duratiem of original aunits dispessed of
after contest in the ear 1955 was 301 days—not very much
ebove the stenderd time piescribed by us for the dispesal of
suitz in the aubordinete courts.

17, O 1st Jamnuary 1006, 16357 original =suitz were.
panding in the courts of Munzifs it the Andbra reglon cut
of which 5400 were a year oild—the oldest euif remaining

nding having been instituted in 1934 as will be seenm
rom the table given below:

TanLe Mo 4
Tiar
1914 Ig4I INT IS4 IQWF 1946 Iod?  194A
1 T 4 3 § 3t 3 43
Teonr
I4G 1952 1951 52 453 TS Tgss
a6 s "y 3:; 150 3576 TeE s

14. Though, ss is evident from the fputes given in
Table Mo, 3, the WMungifz in the Andhra regicn are able B
kesp pare with lhstitulions, the heavy Ipq:ndt'nr_'y i due to
the fart that there is an accumulation of old suits.
Appointment of termnporary Munzifs ¢ wipe qut the arrears
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seems to bo esscotiel to bring the file wnder conmtrod.
Ruising the cadre strength of Munsils does not zppear 1o
be necessary.

19. There would not appesr to ke oy reason for ecping
the pecuniaty jurisdiction of Munsifs in the Telangana
region as low as Bs. 2000 in original suits and Rs 50 in
grnall cause enite, erpecially a8 even village courts in the
Anihra region have jurisdiction to iy ewits walied at
Rs. ). W mecommend that the Munpsifs in the Telangana
megion zshould have the xzame original and email cause
jurisdiction as iy vonforred on their counterpagts in ehe
Andhra region. - A single civil courls Act for the entire
State is algn very nocessary.

Io Subordi

2l. Turning to the position in the subordinate judges' [0 SdROR
courts the aecompanying Table (Mo, 5% will showr the insti- t:hm{ e
tution, dizpeaal and pendency of Erncﬁedings of different
categories durlhg the thtee yesrs 1964—56,



TasLE Mo 5

uwors of rle Pro- Tnacizoesd Trisgsed of Pendiog Pending +@ver o year

Regico ceeling - ——————— -— —_ - - ———
’ 254 IRLE [95h I954 IR Igia I374 14 es 1536 Io%4 o=y il
1 E 3 4 5 B 2 i 4 i 11 14 13 14
Aoedh - Kiwil siw . 2iqu 488 1409 3233 ITR4 ITQ4 Emaf 2TID 34as 164 Ifmo ka3
: Eraall smacs sul . 4geT 4Ivg 0 4779 4945 440 4434 15 1s8E 0 3gs3 £z I3 213
s, Civilcow=s opd
r=ririsns < ¥IAee go78e Jupfr e 4057R 50484 fRer Amyd dgT3 Tass: 15§z Ifaw
Civil appuals . A8 194 Mm@ Z1A5 ponl |1 Iboe Gz AIf4 X532 431 dry sxfi
Civil Mlsz, appeale MN.A 753 by L] o G4 Fxo 3EI a5 16 16 1]
SuEiomy cases . 94 196 184 Ty 331 15 fin 26 IL z 1 e
Crlolual gpaeals . .. o 1545 . . 1491 “ o 5a
Criminal Rem. . . .. 20 " . E T - .- . - . s
- Cases der 1LP.C . ‘- ) o . a va . . . - '
Llue= under other
At . . E + T 13 + I I I & " .- ..
Telangans . Cicilaoi . T4 T34 E7B g7 +61 787 535 q5R H3 3 g5 "7
Smoll cyuss suie k] 583 455 493 466 T &g 134 15 - I #
Mizo, Clvlleasea pod
petdtione . 1200 1951 1024 ITIA 1z24 1251 4B4 Zho 431 ik 34 TT
Criminal appeals . 456 Z2n 174 Fk - - 133 ET 43 . o -
CHetlnal Bevos, 1] sgf S 459 530 464 IIG 44 134 - .- 1
Caaes under TR.C . &5 1503 1241 1100 L45 1344 z1d 226 130 5 3 I
ULher casss - 16 21t 1592 ITIH T4k [551 3 F [T ™3 I4 3 4

MNotA.—1, 10 afflore o 1954 aod 1955 and 11 in iggh worked a3 ebanLinae J'.J-Jn-.‘a and dissrécl oaeLELCE in the Tela, Eumna Regiom.

z. 3¢ officers in 154- 25 00 I:!;|55 and 2z JJ:I. 1356 worked as subrrdinate judges put of whrem 26, 21 und T Rere veared powsrs ol assistont
geflond Palges 10 Andhra
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3L The sonwval averape disposal of work by a subordt-
nate judpe based on the institutions and disposals during
the same perted is as under:

Tamiye Mo B
Region WWorin: of procesding Tnatinaced Dipraed FPendlng
of
¥ z I 4 x
Andhin . Cleil Aaits £54 A=z 1375
Smell Caase Suits TTS T ATT b7
Civil Appsals R ! H-m EG-n
Civil Miees, Appeal 247 257 IX %
Civil Mk, Pelna, aod
Cosey Fi=[-L L] 10743 1216
Se=aplona ases Fa Il o T3
Pelgnguna . Eivil Suies 74 7o T
Smoull Uit Siice £51 476 13z
Civil Appenls .- .- ..
Civil Mlac, Pewne. and [ TIN'Z Igo
Caen,
Ciase=; undar TTC ISb-f IGI'] 155
Zg=eq nnder arher Actk IFRL 15040 L F |
Crinind] App=ala ) 2314 za'A 344
Crioinal Bevision Peti- -2 470 7
tiine.

o Wotwithstanding a substantfal increage n dispoeals
and a progreszive fall in the number of year-cld suits ovoe
gannat overlook the [acl thol sowe suits have remained
peoding over & decade. The {ullowing tahle shows the
mumber of oTiginal suits pending on lat January, 100§
arranged secording 1o the years of institution in {he sub-
coutis 1y the Andhra region.

TapiE No 7
Repitm Veux i )
i IR0 g2 1543 I_.'?-H I8d5 Ious - :94-.' rp:ﬂ-_
— 1 I ; T 3 it In N _1.5_
- i
Ityb 1550 IpsI 195z 1853 ras4 935 £og

20 46 TI@ THG 433 Tz T3 27N
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23, The fila of the subordinete judges is 1oaded writh all
kinds of procecdings. In the Andhra disiriets theee judﬁs.
entertain proceedings under the Land Asquisition Act, the
Indign Successzion Agl, and 1he like, They are constifuted
Employees Imgurance Ceatts under Section 74 of the .
Emplcyecs' [nsimnm= Act, 1845 ard are appellate cours
under the Bent Coneol Act, They hewe aso been ivastad
with powers of Amictant Bessions Judges snd consldersblc
criminsl work is being done by them, Buils fled in these
court: are of a complicated netore. It will he 2een from
the following table that quite a Jarge numbcr—approxi-
mately Oty por cent—out of the total inetitutions are sgits
requiring adjudication of claims to immovable property,

Txprx No, A
"Lsal pomr  Title #md  Soirg for money
Wiar a;:F muidy iosli- olber suits o nuerhle
turbed PEOPRELICE
1 - q 3
#5131 . . . . 2334 2§ ricq
gha . . . . oy [0 1317
INg S . ' . . - g Ty

24. Fifly per cenf of the suits brousht to trial before
the subcourts are disposad of after pontest as will be seen
trom the table sef down below:— .

TaprLe Mo 4

—_— —_— R — —

Mams of e diarist  Pending Insti- Totod  Thtel I Avetspe
vl Head Cpurter of  or the tored For Triaprs-  poatd duma-

rhe opiaer b i dik- el of iy cicp
ningz nf praal afrer
the SEWICEAL
=
L z a 1 5 @ ¥
duaHifE
_ _amantpr . ot 1] 40 I 178 4 Tqr
Eo ook . . zR Il L k] 1= 13g
AL llamdb
Errt {rodarart
Eakinadu . 16k 1ak LG 136 L7 514
Ezrr fradangs ) )
Fhur . . 10 I 236 1z ry g2z
EWEP ‘@
THH ELY T ]
Foisne 3 T 4 Era

i Gudiede a 34 16 Iz L1e] 31 £4T
Kurdood i
Konool . . Ti i1 Loy i 11 154
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25, Tn 1921 the number of & year-old svits in the subond-
mate judges' courts in the compogsite State of Madras which
compriged of about iwenby-six districts was 1793 whercas
in 1456 the oumber in the ten Andhra dlstriots was nearly
the same—1463, The Civil Justice Committes vconsidesed
the pendency in the subordinate judges” courts as “a atate
of affairs not capable of being easily set right without some
gchame for at emee gelbing rid of the incubus of arceats. ™
This observation applies wikth greater Iores 1o the Andhra
districls in its present state of affeirs. Il has in be noted
that waork is heavy n some courts snd light in others and
a redistribution of territorial jurlsdiction should be effected
wherever peceszpry., Trin n matter for consideralion
whether in the Telangany reghon where the pature of  1ill-
Eativn is simple and institutions are comparatively  small,
the territnrial jurisdivlivn of eourts can be increassd. §f
the subordihale judges are relisved of their ¢ivil appellate
‘work and of svme of their sessions worlk, it will cnable
thers to dewate  their time mainly to thelr original civil
work and to dizpoze of the armears wilhin 8 reasonalde titme
while disposing of a few sessione cascs also, We are of
the wiew that after the artvars ave cleared it will be necas-
sy pe-examine £nd redelermine the strength nf the
subordinulc judges.

26, Wo rvoctnmnend the enhancement of the ceiginal and Eshance..
CTL=Th

stgl] cause powers of suburdinale judges in the Telangana :ﬂhn:af
region Lo that enjoyed by their coubierpart: in the Andhra ;g“ =
region. The number of snils valued below Ra. 20007. thaet

are brought to triel befure the courts in the Telangana

region is Javge, Enhencement of small cause jutisdiction
nfsubordinate judges in this reglon to Bs 2000/~ will, to

some ewtent, relieve the muncifz of the intressed  mstitu-

tion conseguent upnn rising their peruniary jurisdiction

to Ry, 5,000/

47, The stale of the file in the district end zeesinns courts State af
Jduring the tri-ennial period 1954=56 "5 2ot Outb iem the work io D
accompanying Talde. . E::m

LEepner pRge 45
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Numtez Teading . Trdunce Pending T Balins
at  orrhe Irsl- Dl — al Lbz Iaali-  Dhia- —— -
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¥Lar F=ar g
Andhza ! YL T R . . r =24 I S x| [II .. .. -. .. -.
IZNs - v . it 104 5 %7 133 TR " " -
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Clvll-Mda, Appeai

Mlioe, Cavilcat] & Petilioms Ciwil Appeals

Pending  loali-  Lde- Balme=  Pending Fnsti-  This- Thalunce Pendlup Tosti-  DHLe- Balance
at the tuted  pou:d — — A e mweel pedal ——————-= AL the oled prsad - -
bogin- Below Owz hegins Blww {vee  hegin- Eeloy  Lyper
Ting o LeTe rae  ning of oo OTEE ing af L ULk

= VERL et L I E yer the yUHT yrarc

year Feur venE .
1517 19136 qEqH 15TH 77 gl 403 arm 12657 250 Ty WAL el agn 23
Ibss odx2 naTE [ 24z 1517 g7 R L 31 1%z« fufig 405 FIL 7z 13
-

7135 L1373 LG R 230 1374 636 237> I4IS L Tag 484 FEL) iz .-
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28, Theugh there woas s subatonlial incresse in the
number of district gnd scesions vdpges in the Andhra region
in 1956, yet ayrprisingiy enough ne apprecisble incroase in
dlspoaals barring that in crminal appeals is discemibla.

28, In view of the heavy arresra in the High Court wa
consider it necessary that the sppellate jurisdiction of the
Diatrict Judgee shall be vaized to Rs. t A00 and  {hat, all
first apprals valued below Ra. 10,000/- now pendivg in the
High Cronurt should be transfecred to the disloet courts for
disposal. Temporary district judges will have to be appoelnt-
ed to dispose of the apprals that are so Lransfermed, A
cerlamn nmumber may have to be posted at the scat of the
High Courl Lo dispose of such transferred apprals as  are
ready for hearing and in which eonnse! have boon hriefed,
‘The hurden that will fall on the district judges b¥ reason
of this change cun be reduced by their being asked to restrict
themselyes to the tria) of spssions cares and dispese]l of alvll
end oriminel eppeals and eTimingl pewisions ATl 011%;2#
SUits excepting thuse that ore exelusively friable by t
chould be transferred 1o the sybordinate judges and the
[alter =hould =end all the apg:;-ala pending belore them to
the district eourts, Though the subordinate judges may
sontinue  to  exercize the powerts of assistant  sessions
judges they should not be called upom to do s0 much of
zeszlome work as they ate doing 3t present.

M. The following Tuble chows the annua! eversge insti-
tution of each catepory of procoedings in the district and
Feasions bourts and courts of Asgistant Sessions Judges
during the three ¥reare preceding 1957,

Tastx Ho. 11
Caregury of proceeding h:uu;
inetimred

I H
Feeanlinn Tred B4
‘Critaioel Appesls . ' . . . . . . . 3454
Civil Appeah . . . . . . - - 451
LIl Miscellmeroy Appeal | . . . . . . 1I3E
Crimioel Revieions - . . . - . . - [ FT.§

L Tht wvezage of criminad revisioms In of pwe yemm— 1014 and 194,
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3l. Thiring the yeary 1954 and 1855 the number of disirict
and sessions Judpes remained  tonstanl o the Andhra
region; thia witl enable s L v#loolate the annoal average
bnstitution and disposal per judpe

Tasry Hg. 12

AVCIREE DbLilU- Avcrape diepasal
Cotegory of procsalids tiuo pur judge per judge

rsq 155 1654 1955

1 u 3 4 5
LClvil Suils . . . . . 25K 15-0 2B 214
Civil Appeals . . . . - EAT0 BGD0 2940% ACGed
Ciwil Minpsllaness Appoals . . L ITE 4h-3 EL
Hegpioem Canx . . . . . d4-n 404 A4 40 &
Lriminal Appeals . . . .o 1z iz nfen
Criminal Revieiooe . . . . FR L H-4 ig-o -2

32, We ghall now examine how much extra work will
devolve vo Distriet Judges as a result of thelr appellae
powers being ralsed and Lhe subordinate judpee relieved
of thlg clasy of work. The annusl average institution of
frst sppeusls valned hetween Bs, G0M/- and Rs, 10,000 /- in
the High Court durlng ihc iriennivm 185456 wee 268
while that of appeals wvalued uplo Rs 5000/=- fllad In the
aubardinate judges courls was 2007, Ineluding the preseat
annual sversge of 3444 institnted o the Distriot Courts,
there will be on an averpge about 5719 appeals instlioced
ina year. OOn the basls of the averape disposels per district
Judge during  the yewrs 1954 and 1335 {wide Table o, 12
there would appear to be adeguate work for aboul Lwenty-
fiwve fudges. We should ool however be understood =as
sugresting that the cadre stronsth of THatriet and Sersions
Judges should be fived at thiz tigure. The approximate
aumber of officers thal would e reguired to keap pace
with the institutionz hag been worked out enly ih a booad
MANDET,

The following Teble (Table ¥o, 18) shows the pendency
vk the ditfergnt calegurics of procesdinge trisble by Dhistrict
and Bessions Judees as on 1-1-1857,

Tartg No, 13
Coregnty of proces]lue Pending an
I-I-I12%7
Clvll Appeats . . . . . . . . . 451%
Clvll Misceilancaoe Appeals . . . . . . Atk
Semzlans Cowss . . ' . . . . . . I9a
Crelminel Appeals | . e e e . 397

Criminal I evwisioms . . . . . . . . an
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33 Though the number of fist appeals walued upto
Hs. 10,0/~ pending in the High Cogrt iz not available,
Bsguming that sll  first appeals of this value instiuted
betwoen 1232 and 1936 are pending, = Xitnately 1354
%pesls way bayve lo be transferred $o the District Courta.

us the Distrlet Judges will have a total of shout 5865
appeals to clear off apart from other categorles of provesd-
ings. Temporary district judges will have to be appainted
and enlrusted with the task of disposing of these pendlng

rocordings ao 88 to gamplete their work within 1w yews,

ereafter, the number of officers that will be required to

keep pace with the institutions will hive to be finally
ined, :

4. Unlike in seme other States, Lo meny courts are
not coneentrated in a number of atatlons in this State In
19533, the distribotlon of cowrts in the Andhrea regiom  was.
a3 shawn below:

Tasre No. 12

Srrengrh ol Judiclal wivers in mch aras [ Mumher of

. wariaos

Ooee Mobsll only . . . . . . . - 2T
Twa Muosils anly . . . &
Ooe Munalf aud woc Subnrd]nases Tudge . . . . I
Oae Munszid and fwo Subscdinete Judge 4
Tora Murslfs eod coe Subnrdluses Judgp: 3
Two Muosifs und twn Subocdinate Fodges a
“Fens Muosifs and thees Subordinate Judges 1
Three Munatfs aowl Lboar Subortinere Judges . 1

35. IIowever, fheru is some senpe for furthér decentira-
lization. In the Telangeng region, almoat all the taltsgs
have got 3 Munaif cum Sub-Divisional Magistrate.

6. The High Court of the erstwhile State of Andhra
started lunciioning from the 5th July, 198, that Is, about
ten months after the State way fommmed. A large volumo
of work approximately holf the pending file Was trans.
ferred to the High Cowet from the Madras Iligh  Cowrd.
The High Court started working with only ihree judges
It is learnt that for 4 considerable time due to inadeguacy
of judges, largely proceedings capshle of being heard by
single judges were deall with. The Government, when
moved by the High Court 1o ihcrease the pumhber of
judges, Pnding the number of secemed spprale, revisions
atid the like dispreed of to be eatisfaclory, procecdod  to-
assoed the requitcinent of judges on the basiz al 1he quanti-
ty of the work dune by zingle judpes in these matters
Thiz was an ohyioualy ervareous approach. Delays in the
appolntment of judges tuok place and resulted in accumula
fion of arvears. Only threo judges worked from 5-7-1554.
o 1-11-185¢  when two more judges were appointed. On
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21-3-1255 ihe number nf judges waos increased to six and
€ Te3-1003 1o Cight.  Zevem judges worked from
F-1932 wo 1-11-1606. The addition of fAve judges of Fha
erstwhile HAyderabad High Cuurt brought the numper of
judges to Lwelre. On IM-12-1R56 one maore judze  wws
sppointad. Receantly by the appointment of one permanent
judge angd threc  wdiilicosl judges for & pericd  of teo
yRars he number of the High Court judges hay visen to
SiNleEn.

7. Toe foflowirg  ol¥e (Tabe Mo, 18] showe the
pendency of dilerent cetegories of procerdings in 1the High
Court o 2-1-1957  (including thoge feom the Telanpens
Tegion ),

Tamwne "W, 17
Rueaber
Categary of Proaesling pending
I-If:"ﬂ?

Tt Appealn - . . - - - - - - 3aTe
Hecond Appeals . - - . . . . . . 1455
Appenls aguinat ovders . . . . . - - 1531
Letrees Pabemt Aqpes|s . . . . . . . 13a
fpeclal 'Trihunol Appesls . . . . . . . 43
“Origlusl 5ide Appols . . . . . . . . 0
Wit Appeuls] . . . . . . . . . [ I
SpecistAppests . . . . . . L L 3
Welu inlwiling Tox Rerisinn ©ones n . . . . 1803
Livil Trevislgn Pegirians . . . . . . . q277
LivilRelepemees . . . . - . . . . B
Petitiens fur liaws wo aar 10 Suacome Coerc} . . . 4%
Llimnal Poriiog:: . . . . . . . . ™
Ozigrinel Suity ' . ' . - 4 I
vl ireslansen Peizlor: . . . . . . 7583
Civil Misoellineaus Secomd Anesls . . . . . I3z
trirdual Appeala - . . . . . . . 23
Coimino] Bewizior, P=hirrns . . . . ' . EFT )
Forlorred rinls | Confirmation Cases) - - . . Ié
Birference froher than thise imder Section 307 Cr P O } - 16
MirHlante . . . . - - - - . 1 F1

I3z M, of Dow—4
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8. Az airesdy stated, approximatcly 1380 frst appeals
will have to be iranskerred o the District Judges if our
recommendatlone sre  decepted, Thiz should pive subs
taatial relief to the High Court. Though we do not have
the particalars relsting to disposals in 1967, vet we are
sure that as an increased number of judges have worked
throughout the year, theré will have resylted & falt  jn
the number of pending matters, Thete iz howevsr need
for continuous wigilanoe, as the acompanying Table
{No. 16) showr that cortain categeries of proceedings have
bran pending fror over a decade, dthouph  the criminal
wilk t6 nul grestly in arresrs there 38 Toony for Improve.
menl in thatl fold alsa. T is therelore necessary that st ps:
be taken Ffur the appointment of more additional Juidges
o pring 1ihe file yhder control,

3. The padiciary of the State is completely separi bed
ftom the execurive, In the Telanpans regich, a: alraad
atated, the swee et of judiciel officers exercize bo
civil acd ericvinal powers, perbaps, due o the  small
vojumme of Vtlgation. This me eemy 1o ha working
fairly satizfectorily  though it may ugcaaignally tveult in
officers not helng able to dispose of cases de die in
dféni: By judicious posting of cazes, wr think, this Jiffi-
culty tan he overcome. Bt if the jurisdiction of Munsifs
I3 raised and the number of civil suits on their  flles
inrreases, this syatem of conferring eivil and “¢riminal
Jurisdiclion on the same officer mey not continue to work
satifactorily, The criminal work in the courts of Session
and Magisirates does sappesr howwewver to be under CON-
trol; but there is room for prester efficietry in the Magis-
trates® Courts. :

. In this Stete, a court fee of R 100/- iz payahle on
every application presented to  the High Court under
Articles 2268 and 277 of the Constitytion  of India other
then an applivetion for the issue of 8 writ of Hahegs
Corpys, It appeats 1o ue that the levy of such = high eoirt
fre vn these applications would amount in mANY cases ta
A deprivation of the fundamental rights of the poaTRT
elpaces of citizens. We may wmenlion In Lhls  eonnection
that wven in the Bucreme Corrt, the fee levled on an
Arlicle 32 putition ic only Ha. 10/-

4. A number of witnesses statod 1hal the avi] of touting
was prevalend particularly inm certain parts of the Andhrs
repion. We were 1old that ihese "“village Bartisters"
etnploy advocales of  their choice to whom they direct
the litigants amd that theae tonts “awellow & considec-
eble porling af 1ie fee Dayable to the advocales. A wary
fetlior memtwr of the Ber stated in unambipuous words
thet, “therc are some peoplc wha are endagad s uniofficial’
Balivitors  They lake money from clionts”. We st that
the lrgml profession in Andhrs Prodesh will ik etronyg
wieasures to combat Thig el
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Year 1 Laslilatiows

Mauare ol Frocecding: e
LEE ) Igg6 T 54h 3= Ias0 1951 1933 1pf3  Igd 1955 1454

Eegulne First Aapzenla . . .- .- .. 1 & 16 L) 454 551 sI2 524 1)
Regelas Suvoud Aapuals . - . Iz ] " I 3 e 3 a7 [ ang kg gl
;mp-eu.: agoinss Caers . . .. .- I I 11 23 1z LG A iEa £02

Appeta ageuisr Applla.c Ordes . - .- . .. .. 1 3 L2 4 55 [ IR
T.etlzxs Ll pprea’™ - . .. . .. . 1 .. H 4 d 23 I 0
Speciul Trhbagal Arpeals .. .. “ . . . . .. 12 19 g 1)
Tlridoyl Side ﬂp[\-ﬂ:lh . .. - . .. ‘- o Il -1
W Appeas . . . .. . . . . .. . i 2 7 iz
Wreqre . . . . - .. .. .. .- .- 7 un B 23 T3z 541 Hg
Specid] Appeals . . . o .. - . .. - - . .. o .. i
T Rmgsinn, Paciricnas . . hi . - 1 1 [ an LE 59 4449 4 1173
Tax Bavielo a5t . . . . - . . 1 . iq
E.EFEI:‘I’H:‘CIIEE‘ . . .. .. .. “ i .. .- .. L 2 -. 23
Lears 73 Appoal o "ﬁl.lpu: sl .. . .. .. .. - .. 1 [ r 4 a
2 paLe] 3L ions . R . .. .. .. .. - . ‘e . ‘. TL -]
Cirhh Jnils . . . .. .. ‘- .. - . . . - ] - -
Civel Mlsoellan, roae Legiian & . . . .. - .. A 12 Il 3 1y i sty 437E
Crlttina) Appeais . . . . " .. . . . - .- .- . . 12 L
LCriminal Rz ivgs . . . . .- .. " .- .. - 8. L 1 4%
Feferred Toials . . . -, . . .. . I
Refertaras uia 3zg - Pl:'_. . . .. . . . .. . .. o .- .
Cbix B=fergpes . - . . .. .- .. . .. .. .. 3 y

Miscellporeue
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The Judicial | L Sithough the High Court of Assem was established

Sepine. u 1948, et until Auagst, 1952, there war oo separalo juadi-
cial service in that Slile, The eivil judiciary wea not
aeparate] [rom uhe excentdive ang judicial doties sore dis-
vherged by ewecntive officers. 13y notification Weo. LT /A0S
L33, daled 23Lbh Auguat, 1852, the Btate Judletal Servive
(Benior) was constiluted. The State hagd howesrey oo wait
for nearly two more yosrs befoee iy hntifeation No, LIT,
47047 1G5, doted 9tk Apri?, 1954 the State Judicial Service
(Junior) was eatablished—and the process of separaling
the civll judiciary from the executive wae eompleted,

2, The scnior branch of the Service ia devided mbn fwra
Grades; Grade I which enmprises the Registrat, High Court,
Legal Remembrancer and ihe Dhslriet Judges and Grade IO
Senioe made up of Additionnl Distriet Judges, Officers in Grade I
Brunch, are it lhe time scele of Ra, 350 50--1500 and those In
Grade II in the seale of Ra. BM—E0—1.150. The strength

af the cedre jo 1955 gras:

Crrade I (Senigr)

Regisirar, Hlgh Court 1
Legal Remembraneer 1
Distriet Judges 2
Grade I (Setiar)
Additional District Judges 2
{There were alsq three temporary posts outslde the
cadeo}

Under the rules not more than coite-thicd of the poste
Grade I {Senior) may he filled hy direct recrultment snd
the rest by pweomotion {oom Grade LI (Senior) or from
Grade T of the State Judiciul Sorvice (Jundor).

d. The Judicizl Service {(Jumiar] is alzn  divided into
two gradee—Grade T gonsisting of the Buberdinate Judges
Tumdne and 1he Dtt:Eul:r Rupistrar, High Court, anl Grade I gon-
Branch sisling of the Munsifz and the Assistant Rogistesr, High
Court, Ofleers I Grade I are in the time-seele of Re, GH—
S0,/2—A00 snd those in Grade IT in the zeple of R, 250—250—
H0—25—4—ER—35—£650—ER—25—750. In 1958 the

sirenpgth of the cadre wae:

Grode I (Juitior)
subordinate Judges (ahd Assistant
Sesgions Judges) §
Depuly Eeglsicar, High Court

948
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Grade U (Funior)

AMumsifs {indluding owa leave rosereve
posls apdd eme [aw Argiztant to the Legal
Remerbrancer} rA

Azgistant Registrar, High Conrt p

4. The Assam Judicta] Service (Junigr) Bulea, 1954, prg-,, o
vide for the absorplion of those members of the Assam o
Civil Sotvier whe wore roctuited [or the purpase of the Fole,
judicial branch and an option wes given to the law gredu-
ataq in the exccutive vivil eerviee to enter the Judieisl
Setvice,  Sdabdcet o the above excepilons, the maximor Lick of
age-limit for eniry inte Grade T1 of the junicr cadre of the osiniog
service iz twenly-elghl yoars; the linit may be relaxed In
Taviour of a scheduled caste or scheduled tribe candidate
or & lewyer of throe years' standing,  Practlo: ot the bar
iz not, howewver, 4 necesgery qualification for recruitment
tp the judicial serviee, 11 2 sufbcient ¥ a candldate is a
greduale i Jaw of o parvister-pi-law. Afthoogh the practica
of recruiting fresh lew pradustes g8 munsifs 15 1o e
found in olher Staves alwd, yet gingularly encugh unlike
the other Stater where a3 similar aystem of recroitment
provads, the mlex conloin oo provision for fraining the
new recruits before they are called upoo 1o or cases, In
T view, hig position needs bo he set right immediately.

%. For direct sppoinlment o Grede 1 {Jurnior) & candi-
dale must be o low gradiale of a barrisier-at-law with
seved vears' standing ab the Bar.  Direct rocruitmaent iz
limiter ‘o nme-third of the tatal strength of the sadre,

8. The prpulaticon of the State according to the eensue
of 15857 is 90,43, 707 distributed over an area of 5043 square
tpites.  The nan-tribal arens of the Siate coraprize lhe oo
dhvislons of Lower Atsom and Uppor Assam, each of ahich
iz a distriet judgeship, The District Judge, Lower Arsam
Districts, exereises jurisdieon aver the districts of Coal- Tobel
para, Kamrp, Darrung, Nowgong and the area constituting fn, ™
the municipulity of Shillong, We were told that consder s,
able difficulty 12 belng cxperlonesd by the fact Ehat m the
Shillong District 1wo zete of lJaws are in force—the crdinary
eivll and criminal laws within the munisipal limits of
Shillonpg and the spesfal laws applivable to the tribal areas
in the {erritory outside tha municipal limdts, This anomaly
ghould Le azarmined and rtepz talen to alier the lerritorizl
Jurlsdietion of regular courts. The Upper Azsam digtrlot—
i ip comprizee the distriets of Sibsagar, Lekhimpur
ond Cachar. Atwvas specibed in Parts A and B of the tahle

appende? i the Sigth Schedule of the Constitution sra the
irihal arvas. '

7, The administrationt of the tribal areas iz regulzled Adminis-
by 1he provislons of the Sixih Schedule to the Cnogstiiotion, oo E
Separate provisions are made for the adminfstration of oo,
civil and oriming justice b thews sress. All gress in esch goes
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Al e itemz of Part 4 of the tuble sppended to the sche
dule crmatititte autuhomons disteicts, If there are differant
seheduled tribes i on gutuhomous distriet, aueh ares or
arces ut o huch 1he seheduled tribea live con he divided bor
the Gueerner inlo autonomeous vegiots. The adminiatros
tion of each autanomows dizslriet and autobcimcus region is
vested in what is known as the dlsiviet council and regional
couneld, The distref and regional counells have the power
lo constitute willage vounells or courts for the trial of suits
ard casvs belween the parties, 217 of whom belong to ache-
duled trites within such ares:, oiber than =itz and easos
1o which tha pronsions of sub-parapgraph (1) of para h
% al the sehedule wpply, to the excluslon of any coutl ih the
Blubn. They hawve slse the power to appoibt suitable
peraons 1o be moembees of such villege councilz or ae presid-
ing officers of auch courts. The appellale juriediction 1s
vested iIn the regional or district coeneile and no other court
except the High Court and the Bupreme Court haz juriadle-
them over #uch 2uils or esses. The High Court exetvises
such juriedictinn pwer the Fuits and cages to which provi-
glons of sub-para (2) of para £ apply, a3 the Governor may
from time 1o ticee specily, The mite ar cazes sxcluded
Irom the jurisdiction of these tribal eourtz are these arising
gut of any law in force in the autonormows districl or region,
belng o low speeified it that behalf by the Gowernor or
thoze rolating to the trial of ofences punishakle with
death, transporlgtlisn for life or inprisomment for e term
not less thown five years uwnder the Tndian Penal Code or
ahy olher law for the time bemg appllcable (o such distriet
o region, For Lhe Lrlal of apch suite or cazes the Gosertior
is empowered to confer om the distriet councila or the
reglonal coungils or on cowrts constifuted auch district
councila or the regional councilz or of #ry oficer appointed
in thet behalf by the Governor, sh powers u.uiar the
Codir uf Civil Pravedure or thie Code of Crirrinal Proeodure
aa the case may be, a5 he desms approprisite and thereupos
the said counci]l or emurt shall try the suits of coses in
exercize of the powoers so conferred T az yforesald,
the Codes of Civil Procedire and Crmina! Procedure da
oot apply to any autonomous district or reglom,

& In all, there are iweniy-five councils presided ower by
heteditary chivitains to dispoee of cassz which they mes
empewered to try under 1he law secotdimg to their tribal
and lncal cusloms havitg the force of law, A Judiclal OMcer
with knowledge of the work of these courts who
avidenes belore vz seid that the courts presided ever by
tribal ghieftaing lacked teaining and sxperisnce in Inw bt
added that they should be allowed to continue for 2o0ima
time before the introduetion of the regular judicial evatem
in those areas, The litigation in the tribal comts genctally
felales to Iand dispuier, sumecesslon Lo hereditsry rights,
cyustomary rights atd boundery digpates. Thers are & few
mutrders and darcitie: oftew commsited throngh drunken-
mness. It sesmns thal for the trial of cases mferred to i
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patagraph &6 of the Biwth Sehedufe 1o the Conetitution, the
fervices of julicial ofivess ‘n tke non-tribal ereaz are Ienk
to the tribel areas,

9, More =nd mnTe Sy, 1 [otoe in the non-iribal areos,
arc by dogroes being applied to the aatenoemous distrieta
and regiona of the triks] sroas ib the State. In the Xhasi
Hills diziricl, the general crvitiinal law is epplicable bt
I the TIvdeed sl and JFainiia Il territories the diatrict
wautet]l laws vre applied. Soore diffeulty, it 15 stated, is
keing experienced In oppl¥ing the excize lawes to the preas
uhder the district enuncils where Dicit distilation of liquor
goes vn a viery large scale. The Chief Heerstary esplam-
ad in his evidense that the trilael penple Wele Very anxious
to being within the seepe of their distriet or reginnal councils
-as% large an area Az pasaible, The laws in force in the non-
tribw] arces have nol been extended 4o the tribal areas
because of the policy of the State Government to allow
the Lrbal people 1o meke their owh laws under the third
naraaraph of the Hi=tk Schedole to the Copstitution and
1o adminisier those laws with the bhelp of the Deputy Com-
missioner and his Asaistant, Tn view of the specal condi-
s b the irlbal accas we refrain from malc BIVY
recommendetiona regarding the pattern of judicdsl edmi-
Nislrabion in khise areas

1. Inm THAH, the High Covrt functoned with three judges The High
ineluding the Chief Juslice, Thodgh the velume of weark ot
in the High Court is smatl, fhe dispoes] has Aot kont paee PEodec™
with the instiutions and the pendency hes steadily ingreas-
ed during the lazt fowr years az will appest Iroon the Table
given below:
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LT Ip5s LIl

Pendlog  Ioes- THe- Pemdlng Tratie [is- Peoding Insd= D  Peoding

Talire o procéoling oc the  totioma®  pasals? we thed Totiens  peesla) mrothe  mcdona ponde  dn
- ' " begin-t Jeepin- Talaapsy?
ning niog I1:|.11qz'_. A -
Fepadar I-:i_r:a:.ﬁp;mh ' C ! 24 16 B E1] -74 1;;4_ ) 24 TIz
Regolar Secomd Appialy - . 7e TIT T2 158 15k 22 o 166 143 2z7
Appeols zpuinal Oederr 57 32 14 56 a1 F1-] 7 53 4 ol
Letrers Pareor ar Spacial Appexls .- . -- .- - o = I 4
Trit Petirinms . . Th TR g by it 12s 3T 131 T o
Perveiw Petilionk . - .- . .- . .- - . -
Chvd] Rericdon Pacldome . - . 1] a0 a2 T 7 T 3T -y b4 k=
Felerenee . . . . . X 3 z ] ) a L] I K] I F
.Ptti'tinnl far Leawt L appen] 10 Supreme Cals 15 i) 2y o 1 13 T 15 15 fi
rlplnal Soie - . . . 5 42 IT 3t 4 = 1M - i =
Jircellapeoon . . a . a5 7 41 E T 1 a1 L 30 3T
Lrimiow] Appeat - . =) B1C 10% 56 1 1 e 14 qI 18T
rlratnal Fevlalase - . - 1 %7 T49 L1 81 15% L3 1T 7T a3
Cemflrnarion, Cames. ' A ' r L] F) ] I " I 4 4 I
Eaderénom umder Seo, goy Cr PO . e F . 1 k| 4 3 4 5
Erther releoenes . . . . . L1 A% 34 32 %o 4 28 il A7 g
Misplabteonn . . 3 3 | T ‘- 2 . 3 s -
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1L, It is necessary in our view lo teke prowmpt steps 1o
centrol the itereasitg arrears,

12 The following Table shows the pendency of different:

clasees of proceedings secording to the year of institirtion:
az on 1gt Jaonuary, 1957

TAELF Mo, =

e ——

- —

Year of Insrioarlony

Manate of Proctediopp —— — — —— aa
I351 oz 953 Ia54 IE5 N Togh
1 & ] 4 5 -] ?
Eemalae Eirel Appuals - 3 IE 23 36 1z
Repular Sconnd Ap- " .. 1 E [:[3 135
Tregln,
Appeals  spains o - - " 12 A% Ia
dere,
T.eriers  Fatert  An- 3
wp:ﬂh,
Tile . T
Kooy isivme ? 3-- ;i
s 4% T . .. . ‘. .. . "
Leave Lo appeul . . .. .. .. &
Samprerme ChuaTr.
Ciriganal Suits . . I 1 4 " 1 1
Saszlancoas . . .. . . .. 3 14
Urimioal Apprals . .. . ‘- .- 1 137
Criminal Resizians . ] [=a)
Confirmerinn Canes . 1
Beferspoes wdty Zo0. .. . . o r q
il A o
Orther Bafereices . .. .. - ‘. T 18
Mieczitanccala .. .. 3

13. The Judges and memlbers of the Bar who placed necosing.
their views hefore the Commimmicon laid stress upon the pewer o
need for increasing the strength of the I-hjih Court by one dgl
judge, T wes seid that it was not possihle for a mingle MO
divizice bench ta get through gll the worlk that had to
heard by & beoch  1n our opindon, this difficulty can be
met by increasing the powers of B aingle judge. is will
gruatly help in reducing the arrears.

14, The powers of a single judge of the High Court are
far tvo Iuw. He cannot hear any elwil eppesl or resdsjon
which 1% valued ower s 2000 or any criminal metter in
which a sentence of imprisohmoent exceeding one year has
been paszed. This iz anomalous when we remember that
Diziriet Tudgez in the Stale cam hesv oivil appesls below
Bz 3000 in value, #nd as Sessions: Judpes decided appeals
from = sentence of imprisohment for four years. llfh
renson 0f speciel local conditions it is not thought dmra'bli
to Soereaze the =ingle judpe’s power fo the full extent
recorimended by us earlier his powery maey be enlargad
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Wark,

and

@t 32 to ennble him o dimpose of all eivit and criminal revi-
sinng, ail eppesls va'ued belew Fa. 5,000 and all criminal
metiers in winch a scolenee ol soven yoers' imarisonment
has been paseed. Thiz will reault in a3 subslantie]l improve-
ment M the state of the Ble of the High Coort, Tlis will
be apparect fromm the twe TRbles sat out below showsng
the wvalue of the appoeals filed it the Eligh Court and the
number of days on which £t waz necesziry to constitoete
fyigivyy benches to Jdiepoae of particulzsr cfaszes of worle
It is obwvicras that 2t present a dviston bench has 1o ke
conatiuted tn dispoze of what is reslly petty wotlk

TAHBIE M X

1954 sy s

Regailar Firal Apetals

Below Ra. 5000 - * 4 A

Birwern B 5000 und K J:ljl:ﬂ'ﬂ II iy I

Abays Ka, 10000 - - - Iy 02 T
Rrgalur Freoed Appeals

Bolow Ba. Toad . =] L3 17

Bulworn Bs, 1000 and Rs. .a._l:t:}l:l . L T4 =1

RB=pyuen B, o000 50l BE, 5000 . T 1= bt

TaoLx Mo 4

Mwaber of daga for whkb
Driviviom Hiaches vt

954 1B55 956
Sechmd Appesh . . . . 3k 47 5T
Appeald Apzalneb orders . . . 1% a0 E1 9
Givll Ruwdsions . . . ' ' o Yo Lol
Crlrainal Appeales . - - ' o L)
Crimlae] Revisicos . . r . I01 i JI

15. We were mformed when we wvigited Ganhabti  that
the Judges of the High Court gar in Court for only Dowr
howres  wvery day. This practice seime to have skaried at
a2 bime when thew was oot enmlygh work and there is oo
warran: Jor its contindanes. Hy reising the number of
wiorzing hours le Py as b ather High Courts  there will
be  an inoreaze of six hundred judge-hours oo the besi
that all the three Judpes work for twa hundred daye n
the year. Thero will thus he an addition of one hundred
and Ldrncy Judfa-dar in the yeat. If the enhencernent
ef the powers of single Judgee and the incresge in  the
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mutpber of working Iowrs [Lds 1o Bring the pending Gle
wndut eookrol, an additionsl Judge mer be appointed for
-8 ghprt term,

1A. The irordinets deluyz that have peourred in Glling up Delors n
vacancivs in the High Court constitule yet anulher maioe AR
reazon for the arrerrs. A furmer Regiatrar of the High 70005
Couvrt sbaled o his evidencs Lhat "Thaos wete anle two
Judges for nere than mghtven months® AccorTding ta the
information made ayallable ta u therk: lwas been i

0y d gap of about eighd or pise menths belween the
retirement of & Judge and the sesumption of office b
.another 1o hie place,

17, Delare in disphsale were said 10 have alas  booge 1’E'=F'm_'mﬂ
-omesioned by difficubtics in geiling paper hooks prepared §r FEST
in fime. The Government pregs in Shillong ]'LaciP tn give '
priarity to other work—-aod typed paper books oolldd nos
be preparad az the High Coust wes undecsteffed, Thiz in
our wiew ehogld nof be a ground for delay, The emablizh-
ment of 3 branh pres at Goaghatl, the entrostnent of the
wiork 1o competent private printete, or an incresse in thae
number of typiste aod other suogrdinate atalf in  the
ifigh Courl ape all messures which can be easily  taken.

.The Iaet two have the sdvamiage of being capable of being
tmplementad mmediately.

15. The Tubls below shows the number of district and
-gasgions judacs and subordingte judgezs whe  worked
«during the years 1554, 1855 and 1958 and the work turhed
wut by fhetr
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- Distele e Sosioon Judges Tl At Do e Tadges.
i BERLIOE TU LiLs[:= I ] 1abamt SEmbme Joodpes
Mamice of Procecding - -

Tos4 I95% 1555 954 458 1056
Clvil Suire . B 2= AT 3 403 ] 123y
I ag I'iz 37 TG Ilzi L
] i3 F) F T rih Joig
B 4 XE 2 L1 Tan =By
. A 5 i I% 473 rld G944
Ciwll blar, Cases and Pabiticon I 7= __-.{‘:- 143 240 - .1_|'Jf|_ a3
I q10 357 254 455 4457 454
L F3i rdg 154 120 d4I 453
B G4 ok 1 N 41 z I
& 5 & I £z 15 =2
Cirll Appeats . P 379 2% = 72 Ty I 713
1 243 17 263 sar fiar 227
L 229 167 2ty 403 08 28z
R IIY r2% TG 613 Lo aT3
A I3 I7E Izs 0% 3% 1Ig
LIwdl Misc, Anprats . r 4I FE 1] k! T L003
I A 1T 121 77 331 217
I 50 /1] Inz 13 748 151
B 0 X0 &R ] B 127
A [E 5 3 L 3 3
Faltons Cages e P 152 1oy 154 4= a4 24
! 1 445 410 488 . .. z
n g7 25 33T 23T 8L 1
B 15% 144 FEL 5:2 3 T4
A 2 = 3 8 g
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Criminil Appepls . . . . . . 30 471 iTE .. ..
Il Ap I =k LET I.El"_',ll:_l .. . ..
o o7 1wz g . .. 1)
B 471 345 342 . o g
A . 9% - . . .-
Crimminal Rt islons . . . . . F ! B2 12T .. - .-
1 231 305 =3 .. T -
I zad FF] 135 .. .
I ta =7 110 .. .

Horh— 1] The Sgurck Slwewn o 1le disposals cnlomny de mol Inedisde CeEpasd] by iramsfem.
(2] ‘Lheps e 1A criminued revisions peodiog aver 1,
{3} Five afficury worked & Liatcicl & Sesaons Tudgesin igs5q-
Stvenl officers warked as Thisict & Sesniood JTukdges 1o 1955,
Geyen officers wackeed s 1istrict & Sezaiony Judges un 1pse.
(47 Eigh affiotes wocked 99 Saboodinore Judge: ducing thi yoic Pafq. sy & 1yz8 wnd siz of eiem weee Dovested wich posen ol Al aac
Braelome Jodyes.
{53 "7 samic (ol pending o the beginning of the yeat,
*I* atepds fror institubed during Ul WGAT,
“13* sty For o lapased of daring the year.
‘B* sraadn for pending below ome i,
"4 yands Jur petdIlyl over Qe Year,
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Lhiurls lB. The annnal average out-turn of work per disirict.
Emm[u:.c |n 2nd sessions judge and subordinate and assistent scesivns:
gumber of JudEe during v gsante period baeed om the ingtitutione.
Jodgex angd disposala g 62 thaown In the Table set out Below,
ECES T,
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Coeil Beite el Miassllanenus Giel Appeals  Civil Miscellmeaas  Seaslons Ceves  Crimioal Appele  Criminal  Retviatons

st & Lheilicas Appenls
AVE .-'ﬁ-g. AvE, AvE ASE AVE .-*.1-5: Ave AVE AvE, Avg, Avz. AL AYE ARE Avee A AW Az AH. A
gvail LR pEncy, Ait dis. poncy, Al din peocy, dvaile  die peney  meadle dia poody avel- dis. pency, #vall- A, NS,
Afil= . &hle abls ahle alile able ahil
LHS dis. dis. diE, dit dix, olis,

Thistrice Resalomy Famped

14 4 Bl Kaed 27eB 3303 ITx-4 430f 43I x4 ITt-G 7 G %0-4 ZI'2 FT'4 LES A% Go-4 4I'z .-IF
Subotdintor Yadper & Ascintaer Sdcfions Fdges

aB3-5 o'z I6S Bl 55T 3regavier 4605 see4 3 2 o

Mors.—i1% Six -:uh:r}limtt [dpes who wers igrerted with powers of Asaistanr Sension: Jwtges dispreed af 326 Sectioas TEes 00 M overdge pey
verL per Judge.
{37 Tk figlods swn in the ealumn Avecigs dlapesal? do mnr fnclude Tisposple bF tranafer, aod Uhis, perhaps, 12 the reron why the bl

45 The pelumos " Awsraps dlsposal'™ and "eremgs ' of different Aasedy of prace=dings do qot oqual the GEaces shawn [o the
s Liena S Aererage available Lo diepasal™,
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0. From the foregoing analyaigs it is apparent that
there i3 constderable comgestion in the coutts of session.
Tl District and Bessiona Judge cannal cxpeet mauch relief
in this matter fromn the existing sumber of ehordinate
judges ag they will have o devoie themselves almnst wholly
Ly their  original civil work it their Ales are oot o aet
aub nf crmteol. An inerease iy the number of Districl and
Sessons Judges is in mir opinen neeeasaty i Lhe delawva
in Seselons migls are o be avoided and the srroars of
eivil gppeuls ore to be rleared, The cxisting number ol
subordinate judges should be able to dizpose of the errears

oute Judges WIEHIM @ veasonable time and slsa to keep  pece with Lhe

dLfeliith

-guiciens,

WCord  of
Mdumnaify,

lestilubion of original  suits besidea disposing of o few
sCEslons ceRER, With an neredse in the number of distriet
enc sessioh:  |udges it ought net to be dufficult not only
1o clear ulf the pending appeals In the subordinate courts
but alea to dlspose  of sesaiomg cases wlth  reaaongble
ptomptness. We, therefore, recommend an incregeo in the
number of district and sessicns juddes

2L A quantitative analysis of the wark done by Mun-
sifs during the triennisl perind 195458 i given below:
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We alao get out the pendency of suite in the eourty of
munzife oo 1€ Janyary 1845, according fo the year of
ﬂ.ﬂitg:im, and the shnual average outtwm of werk of

s

Taslr: No. &
Prist
o9 1344 L1 5T TR52 1953 Ig54  Thmak
T & 3 4 1 i T E

=8 F i 30 iIy T 1T42 F L=t BIRT
Taple ™o, g
Cowl Enika

Arernge  mrailahl=  Frnr Average Jlapeal Ayerdpgs pondsay |
Liprseal
I z 3
131340 sua g so7+k

—_—— .

e m—

Ciedd Meelameoss Caper pid Fetfriags

A-ﬁng: availobla for Average= dispnacl Averag= pendency

dispoanl

1018 ris-T 55

- - -

From these figures ic 15 apparent that while the diepoanls
baie steadily incrcascd singe 1854 they have hol besn able
tt keep pace with institutions. Although ke total pendency
kaz inreeaged. i 15 gratifyng ‘o pote that the umber of
veur old saiss heas progressively fallen gnd in spite of the
tumber of munsif: having romained the zame {he poal-
tion with megard to old suits hag improved sinee 1954 But
further improvement in dispossls under existing comdi-
tions of work does not appear possible unless there is epme
Inctease in the number of munsifs, :
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&% Thr mein reasons for the drlay  in the disprasl  of Resmm
elvil sutts as appears from 3 pervgal of inspection notes sod L'-':': 'i'*lf m
atder sheetr are g8 Jollows; — Enant.

(11 Service of summons on the defendant normally
teltes 5 moch Ionger time than it should, beemus: of
lnck of conlrol rver the vroeess  Serving ageney. It
seemne that the process serwers receive a very  low
salary. Travelling conditions in this State see sl
aften dilicull. lmprovements in this  matier could be
bruught abmut b strlet  sopervision. Howewer the
evil & b redicelly cored only if adaquawe romuner-
tion sod travelling allowaners are paid *n the process
ABTVRTR,

(2] Adjournments are fregquenily grapied without
reesonable cause and many  orders pranting  adjourn-
menta do oot state the reasons § 0T

() Much time iz taken by The parties 1o flc their
dovumentary  evidence and  swminon witnesaes. The
rales ‘n 1h%s rogard are ollen pomplately  immored and
freziwnl cpportunities are given o ' dovumentery
evidence and {07 summoning of witneases even pfter
the frammy of izsuea. Cazes are adjourned & number
ul Litnes for that gurpose.

(4) The provision: relating to the izsue of  eomn-
missiohs: are ablized.
X, Supervigion nf the work of the subordinate omicts Tnspection.
by regular inspeclion by Lhe dislrict judges i3 vetry  rare,
Somea of e courls hews rot been inspected For tFree ar
Foue yoeers. A aysten of regular and systematie inrpectlons
should ke introduced.

24, Difficnlties weare alan caused till rocently by the fact
that civil judictal oficers had 13 do exemufive work  also.
for example, in 1954 Lhe Meosif, Shillong, waa also  the
Aggstant to the Deputy Commigsionoer ard Law  Assistant
to "the Legal Remembrancer, Asx Assistant to the Denuty
Comnnigsioner he hud to look after the vk In 1rbal areas.

Zh, Even al presenl the fact that the magisiteles are Criminsl
talled upon to do oxecutive work adversely affecta  their Searts
judizial husiness and coolritMiles considerebly to the delay atwence of
in disposal of cases. As regards the criminal ecoscs  we wimeses,
found Lhel investigetions were inwvarisbly delayed and
that police officers failed to produce thelr wilnesses on the
dates of hearing, The poliee offieers  Lhemselver did ot
pespand w0 the semmons for g nomber of times and  the
caurts had to ==it 1171 it wraz entven ‘ohl for the  officers to
attend, We oo Soustraioed to remark that the prlice then- Firm
sclves hawve contrituted tooa lamge cwtent 1o the deley in scon bet
the dispesal of criminal cases. Magirtrates were generaﬂﬂ Lakes,
tfound very indulgent in deallng with the witheszes
even with accused persons wha were shsent on the date of
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hearing. Mo action was laken against lhern for deliberste
default in appearance. Grester Brriclness in these malters
Eg‘tﬁmeﬁidlng officers i3 essenlial  Prior to the amendment

e Code  cases o0ewrted in which the accused claimed
the privilege of de tiotr) trinl twice o evoen thrice by
reason of fruguest trensfers of moagstrates, Unbusinesslike
poeting amd piecemaal hesying o' cases sre common, This
is oo of the worat fegtures of Lke admiristeation of origds
nal justice. The [ollowieg ia av illustratiom of Lhe menner
11 wihich ¢Timingal easeq are handled.

Case Noo £i3 of 18562 wag firs, dispoeed of on  3-9-1RR3
end vesulted in convictioe. Oo 3-11-193% the comviclion was
g=. azide wnd re-ldel was nrdered, The acolised appearcd
per J-LA-180d wind was enlacm=l oo 1gil, O 7-1-1555 all
prosecution witnessos were absenl. O B-2-1955 twn prose-
cutioh  Withessss wore presont  and were examined. Om
+5-1850  Lwo mure witnesses were  ewamiced and in April,
1856 the magissrate wasg lmosfereed. On ¢-4-1855 sl] wit-
nesees ware afmant ared as the magai-at was ander ordess
of vramelvr, Uhe case was adjourced cr 752053, Ot that
dite the witnerzea did eot 7orn cp avd che Leial was adjowm-
el bn 3T-1065 om e bich daie unc wilness wus prezent huat
war ool vxanloed as the megistrate was busy  wich adlmi-
nizlrasive work. For the next these dates i sueoession the
prosecution  witnesges were  absoentt, Oo W0-10-1935F oo
Withuess  wias present though  served with aamunons, Om
13-11-2445 ponsecutinn cloged their oose afler examining ofe
mine wWithess  and  ile case was fxed for further eross
exurpinslivn on 2Tth Docember, 1066, On  that Jdate ke
muagistrate was out of station, Such a state of afluirs i%
capal:le of being remedied only by separaling the judiciary
Irom the exceutive and by etrict supervision.
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l. Chiginatly tne Btate of Dihar wag 3 part of the Pro- Gowml,
vinee of Bengal, In 1512, {he Proviowe of Bihar and
Orissa Wis vonstituded 25 2 scpurale unit by takiny Bihar,
Ortrga dud the Commigsionership of Chhota Meagpur out
of the vld Pravinee of Greopsal and the distciel of Sanshai-
pur tut of the Central Provinees, The present  State of
Bihar ¢iine info existence when Orissn was cacved ozt oz
& sepdrdbe pravirnce in LS8 Prior o the reorganization
of the Stales, the area of the 3te was 87,164 sguate miles
and aceording to the 1ozl ceresuz it had popalatinn  of
B,770.562. Mn aubslantisl changes eame sbout i the
State on decuuttt of the Teoernl recrganisatici, excapt, that
e portiecs of the twy diatricts of Porres amd Man-
bhum, ware (ransforzed to the Slate of West Bensa
Adminizratively, (a2 State iz divided into 17 DHatricta mnd
1 Bub-Dislri=, whizh are grouped in 4 Divisicms naely.
Patnz, Shsgalyar, Tidiet and Chbhiz Hagpar

2. There are fourleen ]uﬂgt‘ﬂﬂpa im  the Btate. The Orpuoisz-

Biar Buperior Judivial erviee which is composed  of fiain L b
Liatrict. & Sesaionz JFudges, Additional Disirict and Tadiciury
Sussions Jucges, Hegiatrar High Court, Sceretary and Dy, '
Secrataty Lo the (Fovellunent, hos s eametionod strengtl:
of 41, wut nf wham 16 are District and Sessions Judgies aod
37 Additional Tlistriet and Siessions Judpes. The scale of
pay of Distrsel and Bezsions Judges js the aasme as  the
panint acdle in the Trilian Adminsirative Service, thal is.
Re. A00- S0—1,000— B0—1 50—30—1 300, Bt the Adddiooa]
Dlslrive gpul Beszivnz Judges, wha perform cxactly  ihe
EMITLE cliobs ga THeteicl and Sewsions Judpes, ewoonpt
thal thoy do not excreize any  admindsteative Tuhrtions,
ate o the sea'e of Be 00—50—LA00, This iz ap arorels
which exisls not anly in Bikar but alsn in Eate:  othes
States, In oir view  the adminisfrative dutfes of the
I¥wrivt Jadpa A0 ot justify the difference in their scoles
of pav.

Recruitment 1o the Superior Jodicial Service iz made
both by protmolico and by direet recmpitment, Twu-1hird:
af the posta are filled by promotiom  and ange-third by
dite¢l necmitmcil from the Hare

d. The Bihar Civil Bervice (Judicial Branch) s vome.
posed of Subardinete Tudges and Munslls, wiih & zang-
tloned strenyh of 1 oand 299 sesmentived « Some of the
Posts are temperary, bl it i= ug muf thar Lhey are
etz vonverted iolo perranent pusts. Subordinate Jadper
are nn the time scale of Hy, 00 —15—380 A0 TT0—ag_._
0. Becrultment to the ports of Subordingte Judges i

M85
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made by the High Courl by promoticn of Mossifs  who
have been confléroed in the service, It s graLi.fJ.rin? o
nubice that in this State in making promotions  io higher
judicial ranks, the eritcrion of merit e etricty applied and
not merily Lhal of zeniority.  Likewlse, very strict teats
are applied tn allowing officers tr etnss the efficiency har.
A pumber of inatances were brought to our  potiee, in
which judiclal offeers were either atopped al the eficiescy
bar, or wepe passed oveor for ornmotion and Junior officers

superseded them.

Warivus modes of recrpiting Munsils have been adopi-
ed from tirme to e, The ouwisting reernitment Tles
came ibtn foroe io Seplomber, 1835, Under fhese mulea
Munsils are rectutted on fhe haziza of a  competitive
examinatinn  held Ly the State Public Serviee Commis-
giot, The reguisite quadificstiona are, thal the candidaie
shoild bo B lew preduate with nt least 3 sears practice at
the Bar and musf b betoesen 25 1o 29 weors of age: the
meximnm ape limil i5 however rolaxable opto 34 in the
eafe of Sthrouled Caste candidates. The =mvlabes for the
written examination which earies 60t marks, eomprises
tour comiplisory uapel: which includes {ieneral Enplish,
Geteral Enowledge, Elomentary Genersl  Seience  snd
zeneral Iindi snd four out of aix nptiong] paper: in Law,
in which the paper on the Taw of Esldeore and Proesdipre
iz eompitlaety, The tievn poece  test, which cpspies M
macks, is conduried by the Public Service Commission,
with which a judge of thwe High Conrt is assoeiated 35 an
expert, ™ {he Tasl selection, candidetes who obtained =
minimime. of 45% marks ‘n the written test were called
ot he viea voee et

Mun=ifz are oo Lhe 1irmee geale of Rs, 2202 F.EE.-
E2—L—E PR -S5—AT0—20—¥. Tl may oe remearked thac
w Huz 3tate, the indbdl satecy of the Bunci? iz Lhe Joweest
i1 lhe vounlry. Lo contrast, the officers of the Bihar Civil
Bervice {Executive Branch), who are camlled Deputy
MMagizyrntes snd Duepily CUollettors, draw pay om the soale
of Hs, Z30—253—320- .Ii-l’.i—ﬁ'i’ﬂl—E.B.-E&— TI0—-30—300,

The anamaly is particularly atrikdng a5 enlrents to “he
exvvative brench ean enter zereice at the earlier sye of 23
and are nol requited lo have fhe sdditionsl quallicstion
il & Jaw dugmie. I s therefore not syrprisfng  that the
judicial serviee has fsiled to attract {alent, The diffloglty
of finding spitable recrulls has buen aggravated by the
fast thas in reoens yenrz due 10 the increpre of work and
the separation of the judiccary from the axcvative it o
betome nreceasiry to recruit lmrger vaimbere Thia has
compelled Lhe State tn recenit inlerior perenme], In fart
we wele leid thal revenuy e list of 110 names was  made
vut of 300 candidalos for 75 vacancies, bul Lhe gererval leyve!
of the capdidates was ec poor, that but for the teed of
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filling vacancies 1he Public Service Commisgion wonkd oot
have selected snore than 25 or 30 out of those 110 candi-
dates,  Iligher senles of pay may perhaps go some  woy
towardz gecurlng bettor recruite and moke kilehslve traio-
ing may make ke pereonz noope efficicnt judivial officors.

4. There iz another aspoot which  deserves  mention,
There is a considerable over-lapping 1o {he scales of pay
of Mungifz and that of Yubordinate Judges. Henee, if a
Munsil s promored 38 2 Surocdinate Judge, it is likely
thai all that woyld probably be done iz, to fix hizs  indllal
shlary frmediabely sbove hizs pay in (e #eale of pay
Allowred 1o the Subnsrdinate Judges, If thet is w0, the pro-
motion of a WMunsil would amount mersly to a change o
the designativn and o discherge of furretiong with a preas-
er responiibility wilkcut any  commemurole  monetary
advantage. We bave alrendy advorted to this rastter omd
made spprapriate rotommendstions 0 ont chapler oo
“Subordinatle Judiciary™, .

5. A eomnmendable Leature in this State whivh muay
with advantegze be adnpled clsewhere is the comprehen-
#lve laining given to lhoss recruited as Munsifs,  helfore
thev are placed i charge of courts. “The teaining is for a
period of 2 voars, during which the preobediooer hes o
work with a Schier Munasif and a Subordinsie Jodge for
f mormhs. sa u Magiztrate for 8 monthe, and  recelves
trining undet the Thistrict and  Sesqiong  Judge for 2
momths.  He alio pors treining in the genersl revenue
work in Collactorate for phout 4 months, and i sacvey
and asttfement for about 34 months ar 36, TFor the next
1% mentos ke g#ele treining ynder a Govermment Pleader
ih the conduct of coses. During thir peried of 3 years he
haes o pass o du}.ﬂruneuisl_ examingtion in law, fneluding
Tenaney Taws, [1igh Court Genetal Bules snd  Checular
Chrders and in Hindi. Aa there iz no shorlape of nhicers,
woe understend the training of Munsifz |z net endinarily
-dispenaed with i ary case. It ia howrover & mater for
ernazdiralion whether aoch o lengthy pericd of tresning
diegiymed for cendifdates recrnited directty Trom the law
colloge may not he somowhet shortened and  intensified
now that racruitment i mede from practising lawrsreys,

. The Iligh Court of Palna waa established by Letterg Itigh
Patent in 1016, IIL emcrrised jurisdiction over Criscay alss Crom.
until o separate HIgh Court was established for that pro-
Tintr in 15dd.

T. Whan the court waz sstablished in 1916, it siared with
W ojudges including the Chief Jusfice, In 1043, afber a
geparkte Hlek Court war conatitoted for Orizsa, the s ongth
wes ¥ judges. The atrength hez hnwever varied from 19
ta 14 judges betwecn 1951 fo 1RGT. At present the strength
it 16 iudﬁ‘.?s, twa judges having heem appoinked recently
in the beginning o thls year. We have referred to the
delaye in Alllog up vaeancicz in this Hiph Court [n am
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earlicr chapter. Such delays in this Sfale have rangad
between X months ta 11 mantks The delays. in ellcet
amecnt to dapriving the High Court of the serviess of a
radge for o period of 5 years, & months and 15 diays etween
[931 to 1557 T addilch, *he services of judpes have lwen
frequently requisilioned for non-judicial wark withour o
submtitute being provided,

& The fullowing slatement shows the stuie of work in
the High Ceourt sinee the year 1049 —
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The congesgtian of work in the Migh Courr is distresaing.
Dispocals have failed to Eeep paee with institutions in
nearly every branch of work. The number of pending
proeecdings  pafticalat’ first and second  appeals 8
ataggering. A far oum cf eriminal sppeas ane over
a yoor old appeals. The follosing stetement. which indi-
cutes the year of the instliution of the proceedings pending
o lat January, 1857 gives an ides of the mapnitude of the

problem .

Starement showing details of the proceedings pending  on
lzt Jonuary, 1957 aocording to the yoar of Ingtitation.

First  Sevend Appes:  Oieil  Albkcs]la- Crl;bnal Criminat

e ippsely Rppeaic inat  TeEwl- ottus  Eppm@ld  orovi-
Re er ?I;h]'! glona judiziad Tipos
[+ LLEN IS
wlud lag:
aTils,
T 2 L d £ & 7 I
O [
TouE . ..
Igdd M 1
147 . I .. - -.
I . I%y I - I
o . 2rq T4 —a s
Iggh . 25T 27 T E -
s - 3% g e S 1
ID52 . jou fulex ] a9 4 13 a
I5%3, - atz E2x Iin 4 T4 - -
IR - It f=r 13 168% IO 0% 14 5]
1095y . 452 Iags 233 33 L% 1T =
Ioxk . Oy loky 354 554 533 5iI kTE

Tarsd - Gusd EING piy HITE 742 703 a0

Wheo we visited Folna in Mowember 1957, we were told
thal the High Court was then stili dealmg with Fitst
Appeals instiluied in the year Lbd and Second Appeals
inetituted in 1952 and 1953, Tr iz & maller of regret Lhat
1his progreesive accumulation of arreary should have been
allowed o continue Wwithout oy addilen W the strengeh
of the wourt partienlsily bepwesn 1830 and 1953 The
hiphost dispossl of First Appesls in wny single yesl was
ir t0AH whon 401 First Appeal: ware depoaed cf. Sind-
Larly Ui lergest number of Second Appoals dspused of o
smy noe year was 2,744 in 1P, Fwen if dizposels are main-
tuined ot theze fguoes, it would take the High Coun over
-g8T FRars 1o dlsgose of the First Appeals and nearly two
years to dispoee of the Seeond Appeals pending at the end
o the year LAGE
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We bave not got the fipures of average duratlon for (he
years L339 and 1956, but the gravity of the problem can Le
apprecialed [rom the fact, thal in 1953 the average duralion
of a conteatad First Appeal was 2151 dayz ie, about 6 pears
and in 1984 il was 1ETT doys, ie, abnat 5 yeam snd 3
months, Even ongontested First Appeals take glout three
years for dispusel. The average duration of Second Appesls
in 1% was 1504 day= ie a little ower 4 vears, The state
of work in this Figh Couare atrikingly illustrates the fact
that i our comcy greater delsys ocolur at the appellaie
stage and pacticalarly in the High Courts. The following
Tabtles elearly brinpg this gut-—

ATEFLEE dlralion AweTage: La-atiim Averaps Tatal

in dpya of woen- i, daws of Civit ihomalmn Lme
Téar 10l wid i Appesiin Tdis o davs af 11k
Mot Cowrt bt Caa-iy Heoeal
Appenl
LRI | Ly ). a5 IS LT Fears
5L oa 4 mmanThi.
1574 Trur
&4 mueaths,
Wt Avernge dation  Awergge dursdipn "Toal time tulben
In dsv® of o Lnduys of T
sujr in Apfcal
Funrndlrame

Jwigets Caorr

Insd - 763 ERA7 afigo—7T yeao

This s sLate of afairs =xoited strong snd natieally belier
commient, Il appears 1o us this theae celays ave likvly to
persist notwithmanding the recent ineresze #n the airength
ot the court s the increased number will he Just enough
lu coable the court to kecp pace with current insLiations.

& When we viated Patpna, we werr informed that at
deast 18 Additicnat Tndges for a vear or § Additiona] Judyes
for two years would by necessavy to wipe out the weonmo-
lated arresrs. This esbimate was worked oul oo the basis
thal on an average, a Judge in Bthar ic able ko digpasa of
about 830 cages (Crimina] and Civil) pey year, The total
namber of vases pending ol the end of 195E was sheur
12317 Of those, about 70U would be disposed uf by Lhe
11 permanent Judges; the balance of pver M cases would
ored for their dizpogal abwut 10 Judgea in one wpar or §
Judges in 2 years. Tt bs possilile *ha® thie m'ght tiyn oot
ta b an  undeTeylimate @ over 000 Arst appeals are
peoding and of theze nearly 2000 mes, bo over Loy Yenry
olo. [¥ i uncertain whether 3 single Judpe of 8 Beneh pold
dispose of ¥ of these appeals which qre all likely 1o be
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conlogled in 8 year. It vunnot be seid that the jedgea src
nat alive to the need for expedition. In fect we were fuld
by aome momboers of the Har that the existence of a lakge
volume of arrears in the High Court hed proastly afleceled-
the paychology ob Judges whao tried to dispose of matters
awithoul giving a palicol hearing o the advecates,

Beconlly. the High Coirt hag amended the rules to
enable a sinple Judpe to hear el]l Seeond Appreals, Fast
Appeals agrinet derres: uptne Bz, 101 and apainst orders
upla B gl} 0ad, and all eivi]l rewisiong Irrespective of the
value,  1le iz slso empowerod to hoesr vriminal appeals in
cases, in which Lhe sihstantive qentence passed dwves tok
excoed 10 yrans aod also wril petiticn: dgainst the orders
nf the Panchayat Courts. “Lhis clep shuulddgu g long way in
voonemising  judge  power  and  expediting  dispazal,
4 Ithough there waz not much oppoeition st the Bar lu e
cohanvemenl ol the passers of a gingle Judge, samwe senior
mermhers nf the Har expreszed the wview that such work
was nil unafter szsipned to wery juniur juddra sod hat
Buenches of junior jndges were alin comman, While there
might undoubocedly we diflculiy am wview af the sacent
increase im the strenpth of the Hiph Courl jn [oding =
sutfizient, number af seniny judi#es for all the eategoriea of
work i which their services would he desirable, yet we
feel that an offort should be maede i cnlrust as lar as
possible all single judge work 0 g sendor Judge and to
hawi: at least ocme experienced judoe in each Bench.
Anolbhoer measure which is bound to give imoediote relief
lo the ILligh Court is Lhe enhabncement of ihe appellake
jurizdirtion of the Distret Judge to Re EOLDODD and the
iransfor of a1l apneals helow thar walue pending in Lhe
Ilivh Court to lhe Distriet Couarls. We uwndensiaond that
ot of the 34088 first appealzs pending in the High {ourt
about 2000 are valied below Ra. 10000 The transfer of
theso appuals 1o the Districl Courls should lacmely relieve
the eoogestion in the High Court Tt iz necessaty to
vmphasise  thot the  codre of  Thstricl Judges must be
strengthered for Lhis purpose aod sdditional Disteick
Judger appoinled to dizpese of the lransferred appenls.
Ay naredse in the sinple judges jurizdietion Lo Hs, 13,000
might eleo hewve benelieial results,

10, Wo have nolived catlier that the Beriztrar of  thiz
court s rmpowered tao admit Sesond Aupeals and have
expressed ourzelyes against the conlinlanee of this practicee,

11, Dme reason [at the delay in the disposal of cpvil
apprala iz said to be the extrome slowness with whichk
records of caser are printed v ithe Gueecrmment Press. We
ware inld thyt recardsz of appeals instiluted in 1947 had aog
buecen prioted in 1953, Ag the Government Press ja unshble
to copr with the work, Govermmen) laz cnterad inta a
enntract with o private pres: for printing the records and -
largw sums arv pRig anaually to that press for the purposs.
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Al ome tliee, to 3void delay, there was an sttempt al

Lting the paper books peinled privately by the perties

ut the experirnent did not prove successiul, as 8 large
number ¢! rmistakes occurred. We howewer underslend,
that the Governmoent has agreed Lo provide a separate pross
[or toe Ilign Court by tne end of 1954 We trust that 1qis
will aotpe rhe difilcaky. The suepeslions made by s
earlict with roard to the preparatinon of paper noolss may
alan be ﬁi&r{-n a irial su thal eeeasion maey not sise [or the
Inereased number of judges to find  themselives without
work by reason of paper bocks not being ready.

12 The following ateternens ahowrsz the nupmbes of seitz Valwoe aml
ioatituted n the  =ybordioate  cowvs duelog the years Dildee of

1951 —F5H_ lidiat|an
Tear L5 L L T 1=Et i IR Iysh
Ianic- L0547 [17.253 Lrazaqn £34,123 Tro,2:c Ul bkl 2
o,

Wa heve nos gol desilad infomration “ng the years 1855 andd
1953 Lul the stazeneal daza aveliable Zor the yeazs 1862 o
1951 rvveals that nesriy B% per cent. of e suitg wars wmder
the mnt laws 1t wil be ooliced Lkab thewe has Teen a .
considerable [all in instiliclioos after the year 144, This
iz largely attribuied to the laod reforms end the abolinnn
of Zamindasiz in the Stale, The rise in igslitations 1o
1824 wrs partly occasioned by ihe enswety of the landlonds
to renfige arrears of renty hefore the finll fmplesentating
cf Land Hoeforme.

The gdminisception reports upto 19584 show that oearly
90 per cenl of the suitg instituted  srere of valuc oot
excesding R LA Suils oolow Re 2000 wors rocchly
83 per eont aned aaout WG e cant of “he toty institalosne
was bulow s D000, In wiew of the recent chabges in the
lowr, the rent auits wilt dizapprar and the pettem nf work
in the civil courls will change.

13, Thuugh apeeially avleclrd Munsids can by ipvested Pecuginny

with jorisdietwn Lo s suils upio 1 4000, the pesuniary fursdiction.
: ietion of a Blunsid is orcinerily Zmited to Bs. 1,00,
The rumber nf Aunsifz with a jurisdiction upmr R, 2.40
ot mone 18 wery small, In wiew  al the declne in the
number of zuile of low vatualion, the intenzive traiping
given to newly wppuinled Munsils and the £a1] in the walye
ol ponew, we are of the opinion that Lhe jurizdiction of
Munsifr chould be raised o s 000 This will miec
substantial relief to the subnredinge judpes wnd pravide
suflicient worle to the Munsifs. The  =small cagse jurss
dicticn of Muonsifa is limited tp Rs, 250 The ordinsry
jurisdiction of Hubordinate Judges iz unlimited, bt Lheir
smcall canse urisdiction iz limited to Ra. 500, Thiz also
muy boe rgised with advantage,
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y 14 The peajloe of  pegu! suile i
i . _ Feguwar  suile in The courts of
i ‘"I of Mungifs and Subcrdingia Judges during the woare 1051

Eummz.ja_ 1986 iz shown separately in tho foflowing two statemen s,
ol -
aLfe,

Original svils in the Coxrtr of Mugsstfz

—_—an . [
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Ineting. Tutol  Dispraal  Awer s 1L
i e Pemdeney  Sdics ol
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More— Inemlbacinns do ool welnde cees restored ur sl relas eesived,

Thesr statorrenils reveal that Lhe position wilh repand to
the regular suils 8 on the whole salislaclry, Thers
has in recrnt years been a gratifying [all in the total
number of pending suits ae well as in Lhe pumber of year
ald wpits. it is obwvious that the number of judicls]l sfficers
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is not inadeguate and theayehout the penod, 1851 to 195,
both Mimezifz a2 well a5 Subomlinete Judges have been zhle
tn kpep pace with the institutiona. The proportion of
more than eme year old  cases to the total number of
petding muits 0o Munsif'= courl iz only 200 per cent,
although ir Subordina‘e Judge's coults th'e propoction is
nearly 48 por vent. This however in inevitahle, as the
percentage of contested suite in the comrts of Lhe Subordi-
nete Judges is as high as 33 per cent aa against M o 12
per cend in the counls of Munsifs, This disperity ia
gecounted for by the lerge number of unconfcsted rent
ayits inelitutad in the Munslfs' sourte. Thus out of & totel
of 118,96 regular suita dirpoaed of by Munsifs during the
Fear 183, 06001 were sgits under the rend law, wod of
those only $.0M2 wore vontested siits, The averags JUra-
tiemy of 8 contestod guit in Monsifs' courte in 1954 meas 303
days ie., about ! year and £ months and in the Suhordinate
Judges' cogrds Y62 days ie, abowt ¥ vearz ind 1 mopth
The average duration of & small cause suit in 1854 in
Munsifa’ conrts was 188 davyes ie |, abewt € montha sand in e
tourt of g subordinete judge was 210 deye is. abount 7T
manths, Wotwithstandling these figures thers iz, we think,
vatm for considerable improvernenl particulerly in the dls-
il of seail canse suits. The following sia‘cmenta show
the aweroge diagmai af wark of Munsifs and Subordlnats
L]

Judges during the wear 1054,
Mumelfs

LIv]] Sii Simeal? Cauee Swite  Mlse, (vl Cases

and Petitiane
Trew Avergpr Tatal Averpe Fol Mg g
Jdirpazal wlivpeimen) disprasl  fizpreal  dispiesal  sYispeasd
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The quentity of disposals by munsifz would appest Lo oe
capable of improweraens as can be seon from the preceding
Table. Greabor expediteon sppesms b b pessible, i the
subnrdinate 1{1.1111'{:1'..13!;I officere realise the need for despaich
in trying cases. Such awarensds ferms o be lBeking at
prezent. Ome subordinale jodge {ramkly wid us thet his
rest of congestion of work was the nombaer of suils pending
‘n hig court which reguired mrder the tles an explanstlon
0 be given. We ware told, lhal aohough (e statisiical
returns have a ¢olimn indicating the number of yuar ald
cames, nevertheless, the explanation of A judicfal officer
wig eilled for by the Hiph Court, vols in respect of cages
which were more than twe or three veare ald.  Grealer
strictness and vigilane: with segard to the pendency of wid
cases and the ferishing of an expleontion for awery yeav
uld case apprar to he neressary. However in szsessing 1ha
work of moynsits it must be  remembered thal the Rens
Control Act has beep resently amnended and jurisdiclion
ander that Act has oeen coolerred on Munsifs

15, The following slatermenl shows Lhe eivii and criminal Slate of fiks
sk dene oy Dismiet Judpes and  Addicenal Trsteizg ::ﬂ'::ﬁm
Judges during the wears 183—8H. '

122 M. of Lew—&L,
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oAt will e seen from this statement that the vvil wark.
12 very much L srrears. The avemge durstion of & con-
testad suit in 1954 in the court of a Distriet Judye wes 1114

diys, Lhat is, & Lillle less than 3 years, Thiz wwaz the highest
i India during Lhat year.

The Eu:ut:-tt:ht’.:‘:bu Judgee ghare with the Bdstriel  andg
Additional Tslrict judges a groat deal of theit civil appel-
late and sewsinns wavk. This will appeat [rom the following
two staternents,

izl Appeais
Begular Civil Appesls i, Civll Al
Year Distrer Bub- Tata®  Tlarie sub-  Totak
judpes iudges 1T [ judpes
TR - L48 L TET Eo20 TE T C:40%
-1355 - TAng £ fzio -] 25 1587

TR . ooy 3.330 5,339 Gl g IAE3

Sativers Clarer

Ceoomic- Moo nf Dippoed DW& Ha. of AveTape

Yeor ted during  cores o by cooex Jrbdivug
the reor  lapossd  Dismict Amiwen:  pepding  froam 1he
. af Judg=  Hesclope AL the  dute of

Juglgos id of {Comomit-
w the pear 0L 10y

FLE I 1,447 I5L7 By 447 shb I I
By . 1,518 1373 fra SBY A 14717
I9%% 1R .25 240 G 404 1300
954 . T 56 Ldog Ecx 5g5 K10 (PPl

Mulwithelanding the Lacl Lhal a suastential number  of
civil appoazs are disoosed of by subnrdinate judgee, there
ix lomp delay in thre dizgnzal ot regualar anpeals o the
courts of Discric, Judges. The average damion of 2
cortested appeal in the dlsteicl eonits  in the yeae 1504
wis 634 dawe. bring the highes: in lndia during that wear.
Seoagainst this, the gwerage diration in the courts of sul-
codiniate jadges wras 349 davs,

Il i gquele evident thal in spile of “he assislance ziven by
the zabordinate judges, che existing strength of the higher
padiciary w Unable o eope with cven the vuroent  inetitu-
“jons, lesving seide the mmse of urrears thst have alvendy
gooumklated both on the givil and the cromninagl side. The
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enbanvemnent of the appeliete jurisdicticn of disioet judges
aug@ested by ws will therefore neeessltale  an inercase  in
their numbers.

16, Jurisdiction under speeial Accs like Lhe Tand woppestiaos.
Acquikitiom Act, Hugeesgion At ete, which s at prescnl
sxelusively cAvresed by the District Judges and Additionsd
Digtrict Judges shonld ke confertd on suboodinakbe judges.
We woere Lold that on gecount of the increasing developrmant
dotivitics of the State Government, a large number of
vaEes  under the Land Aouistion Acl had been refeosed
T the cours of Dhstricl Judges. This cless of cases can be
advantagesusly trangferred to ~he subordinete judge-. The
echancement of the peguniats jurisdiction of roonsf= w0
Rs. 500 gnd the icercase in their smull cause jurisdiclion
will give considerable relief to rubordinate judges.

17, Aveording 1o the Bules of the ligh Court, the Lhs- Suresvisicao.
irict Judpe in expected to ingpect each subordinate court
cane i f sogs oF 0F thal iz ool pousible, at Tegsl once i
eightoen rquiiis, The High Court alio inspects the Criglrict
Judges” vourts onee in two weabs if the atate of work pec-
mics it. Recently the practice of makini{ EUTPriRE viaits tor
e subordinate vtz has alzo been adopted by some of the
Digtrict Tudges. The rule vegarding the perindical inapec-
Lion of stubordinate courts ig, howerser, nat  ahzerved
strictly. We found that in some cases Subordinete Coatis
had ool beck inepecied (o three yeara. Many  of the
Inspeetion repurls were ool salisfactory.  The improssion
left vpem ws was that the supervision of the subaordinate
vourts needs considersble  improvement. The inapeetion
repnts  were all o e sterentyped form and might have
wull boen wrillen by an intelligont ministerdal oflicer, Thes
did nat show that iy attemot bad been made by the
inspeciing officer to pa intn the tearons for the accumulated
pending  ehses, o examine che records of old cases and  to
indicate to the subordiate officiala the way in which they
eould have wvoided the unopeceshary  drlaye. We alan fesl
that a more  effertive use cun be made of the rmoittms of
pending cases sent up by the suburdinete courte Lo the
High Courr. At present these veturne are consnlideted by
the High Courl offive which putsa upa tohchsive hiole,
The note iz repeated with alipght variations by the Assistani
EKregistrar meharge of the retitns who gote ozt against the
nsme of sach officer the smount of work done by him during
the pericd of review. ‘The Assiztarrt Repistrer alsc noktes
whether the work of the officer in question iz adeguate.
sulisloctory, below average ar commmendable, The papers
arg therealler pul up for the ordecs of 1the  Judpe intharge
of the Engiizh Department. Geoersly the order pazsed bor
the judpe az appeared troma the feer returne which  we
serukinised  is 1o write ‘approved” ov ‘vee’ or mereiy  to
afix fis @gnature to the strar’s node, Nuo aatempl
whatssever appesrs to e made on the partud gnyone in the
High C'ourt to exemine Ihe explingtion given by the offcer
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Tor the deiuy o e diznesa) of cases whooh raguiyye exulini-
lintn uader the rales, We pre of the wew thal lar more
effeciive sapesvizion w needed and that s pevionsl imtereet
o Lhe et sl the dudec sqloisec il “hees sk of BT -
SN R A O AR ET B

I, Wherovrs there & fwneenttemon of  WMunseds coarts,
Freculivn Munsifs ace appointad to deal exclusively with
Feceabion matlers arisiog ous of the devrees pazsed s wther
Munsifs, Bucty Muneits sty general'y invested i Jurisdie-
Ban ngd Sx 20007 - ub wll the scesativn maters of other
Mursifn ate transferred by the Disleiel Judge 5o thiz court
necE” secuen @t of the Civl]l Prosedor: Code. We under-
Alarid thet 1hi syscen fo workine ffeirta z‘.:_.cljﬁ[a-:ti.‘.u:’[]j". The
priceipei advacalage of the syaters s, Lbat witk the cohcen
wanon ol erecutior work in oce conrt, other Wonsils are™
seiieved of marh ab their miseel'aneows wark, and  they
sre o able to devows \heir time consinously fu the  regotar
wookk i thewr conrts, We recommend the adoplion of  this
sisteon, ' aliews whore o large nember ol Moanzifs’ moearts
are ecnenbratec.

B Ayoper perialm [ewlure wooot the Geh courty
Liibar iz the arlnplion of the Begisirar  swslem:,  followina
the recorcgpeodaion of the Ot Juslive Comamities, 1Tider
“hid sgslem o Moesit, generally @ zenier officer 12 appointed
al the Dazmier Headguartars to sezlse che Digtrict Jodge
asd nthes Tuiges motheir adreonisbrative  duties, Ceaving
hern Tree o cevole Ereir time e judicial @omnes:, Some
el e poncipal Smctions ceervized by the Rugutiar  sme
‘b eftzetive oaily supcrvision oy the works of e winge-
tevial edabiighment and prossssscrving  soed ol the  eril
waeirls, and=the vertorimanos of Lhe duties n? arenticn to
mizcellanrcizs  business snod the sapervision sod inapeetion
af v Biges avd AWondus e oeacts. Thsaph loe Gagtatn s ras
g pawer Wworeceive plamis and pections sod deal swdth
WIS B suwes gty the Lrial stage a4 recommendad? by he
]l Celiee Comniizee. nevedheless <o as-s'.a_m * i
aolawns. relisves the Thsirict Judges and other Judges of 4
gond desl of thewr sdminiztrative dulies, teaving thom free
u devate more Time o pediviel work, The systemn has bees
cermasenlly  introdoesd b the jadgeshipe of  fatnn,
Wocghyr and Muzallerpur. 1t has al2e beern extended on
4 LerapaTaATy oasi W the juogeshins: of Searan, Shahahad and |
Baagalpur. We undersiand thy! Lhe State Governonent hes
decided to extend the syslem to other ludgeships also as
sen #s fnancisl condilions permit and the High Coutt has
already indicaled the neder of priority of judgesbips, ro
whiath the weheme iz te ke exlended

& Wo were fafaomed thet 8o telmber ot 2uassifs
2ave been provided with stencgraphers We 1rasl toas il
mhrers w.ll be cravided vtk soch assistetess,
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AL The progress of the sepatalion of the judicwey [rom SF zting

Lhe exemnve othe siele bhes Deey slow. The Slute has :n‘“dt-";':l"'
intradiged whal iz called a "partial” scheme of separalion i
of Ui judiviary from the eweculive on sm cxperimentel basis
tn M districtz of Pama acd Shahaled o 1950, in Gawa,
—=aran 2ngd Manghyr . 1951 acd in Muozaffaspor o 1953
Beareatly the scheme hes been extendad tosix oo gisieets
namely, Ckamparan, Darbhawrs, Bharelpor, Ssharanpur,
Purnen avd Hacarbwpk. 1t = oow in Tover Ok tweeler odis-
e i the Biate

The prinawal Zvaters of the soherme i3 Lhal tho eriminsl
worli is done by evansil megistrales ie munsite  invested
with magsienal pewera or by judicial magistragios belong-
ing 1o the coeoutive rervice whn 2re Tond to the ITigh Coar:
[or doing griminal jndicia? work. While working oz judicial
magistrates they are under the contsal of the Hign Court
throngh Lhe Distrier and Sess'ons Judges,  Their wark iz
saroe—vizad acd incpacted e the Tssict and Sessinns Jedges
woad Blac orabitaie Jwic sonfhlonial recozds. Their postings
aree in churge ol e Government who act in these matiers
1o consnitetivn with the High Conrl. Thvesliog Lhem with
judicial nowers Lthe Diztrwet and Seasions Fudges sre coo-
anited,

Judiral Msaietrazes nave ne pewer le taice cngnizanoe
of vaaes; shey try only shose cases which are teansforped
s thedy py tlhe cub-divsionul magistrates, wao reveive ail
lhe complainta and  pwlice  charge-sheets. The  Huhb-
Dvimann! SNagibsikes sre sompatent @c soeil,nisc  coon-
Plamnis wnd peditions with o view to dismiss summarily such
of tnew. a5 are Iriwmlous. To aveid eny proectical difficalyr
thal Tad arise in repuleting the transfer of cases, the Sub-
Dhvisionsl Magistrates are pequired to transfer cases, gocond-
tng 1o the :chedule dewn up by the Sessions Judye ‘o this
respoct. {lertap t¥pes o mminor offences in o woich the
socuard genetylly plead puiley, such as offenie: undar the
Trdian Bailways Az, the Aodcr Wehicle: Act, Police Act,
and vaaes under (he Divinel Heard and WMunieipsl Acts, the
Benpal Vaeewmation Act, the Prevention of Cruslty Lo
Animaly Act End the Rengsl Ivrigation Act, 1376, are ttied
by the eecilive mMmagistreies. Cased under Chanters VI,
H, Xl XTI, EXHVI of Criminagf Procedure Code are also
heard by exeeutive magisimiles. Lo eases of emorpency, the
Distriet Mogistrato s empowersed 1o assign axecutive Julics
to the jodiel megistrate: with the pricr approval of the
Mstral and Sesgions Ju ceoovmed Some Subordinate
fudper a~a zlac vesied with powrers of speae] Magizstrote 1o
deql wilth particular types af crimins]l cases.

Thic eheme of 2eparation, though 11, i8 real =n far a2z i
poes, ualike the @ called separstion thar chisins in
Ltlar Fradesh acd the Purfab, s oot oomplete. Qriag -
Lo & dearth of personnel, the magisiracy even in the sEpEE
tinn  distriets consists of executive officers, Although
twwr offeerz aTe Jor tha 1ime being placed undsr the
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conttal uf the dstrics judge and the High Court, yet the facl
of their belonging 4o the atecctive Sorvice and the certsneyr
that they will have ultimately ta revert {0 their parernt
deparfment s ant 1o Jeter them from displaying tkgt zeal
and idependence in therr work which e expected of A
purely judicis? officer. Thi: system of sgparation iz aTzo
partlal i the sense that the jodleial magigtrates and the
munsif magisirates are net aithurised to lake cognizance
of cares but instend try cases treamsictoed tn thern by the
Rith-divisional magiatraies who are exseutive ofioers. Fur-
iher 8 large number of petty cases are tried b the execytive
otficers. T zeparatlun is to be alfective and comypleti, it i
fesetilisl “hat all trial work should be entirely in the hands
of judicial megistraies wha should he emprwered to take
cogiigance of eases on complaioy or oo s palice report,

It i3 also necessacy that offleets of the rRecutive servioes
now working as judicia] magiztretes should be replaved as
quickly as eonditions permit by munsit magistrates o if
Tound suitable be sbsorbed iniy Lhe judicial service.

We anay alzo hete nulive a few of the difflculiies ex-
perignced m the working of $he scheme of scparation in
s Blate, It was slaled ihat the less efffciont, UfﬁﬂE‘rﬁ of the
sxceutive seryice who had not egme up 1o the Tequired
levei were transferred a: judscial magistates nnd that the
bzt mmen conbinued fo he retained in the soctutive servion,
Thia appedss to us tn he ool & passing phase which will
disappear wher ullimuetely munsif magistrates take oyer
af the duties al. pressnt digcharged by judicial magistrates.

The expervience of thiz Stawc cvoofirms the existence of
variain difficultics whiclh we anﬁciﬂm in our chapter oo
the scperation of the judieciary, Tt has been found that the
dislriet and sessions judpes under whom the magltiates gre
placed under the new regime do not find aufficient firme 1o
supetvise their work, Such supervisiog, 53 we have already
nidized, i5 eszenual. This diffleully can be mel by appoint-

ing judicial district sagistrales entrusted with supervlzion
wark.

It wris Blaked Lhet the ounsil megistesie: and the judicial
magisirates tendad W be rather theopeticsl in their approncy
Lo rages and did not show mElliciont awareness of the &if-
malties experienced by the police in igvesilgaling crime and
Mainlainiog law ad order. Magistrales n the sepmraticn
diatricts of this Stste do nd uppesr ta have been piven
traming in palice wotk e suggested by us elsewhere. The
repreaamiativis of the Governmest and of the police who
gave avidenon coneaded that W the necessapy sraining were
Aiven o lhose megistrates for 8 month, such difforbies weps
not likely tn arise. Wo world recomenend that iralving in
the police departiaenl for & sheat perind he preseribed for
all -mungif raplstratea ' -
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in the non-separation diztregls, lhe magistresy consisis
af Deputy Magistrates and Deputy Collectors who are em-
bers of the Bihir Civil Service and Sub-Deputy Cnlecors
who alv members of Junior Execotive Service, A large
majority af them abc oot law gradustes, The bulk of
rriminel wink is done bw them, thougk some muprsifs are
2130 itvested with magisterial powera.

2. The wlal number of mpgisireles cogeped i the
1vial of cezes in April, 1956, wera 403, aut of whom 77 func-
tioned jn the si%x scperation districts and 320 in non-
separation districls, The pesitivn has however sofmewhil,
allered on ecopund of the cxtensinn of the separation scheme
ta =lx other districts recectly, In the non-separation
Aistricts, 1he magiztrates ilso perform executive fonclions
i addition tn the judicial work The follewing slalomenl

showz the work dene by the magisterial oourts during the
wears: 1831 wo 194,

sArgisT=ieh
[ T S
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Teis slacement showe thil bete has boen 2 propressive
Zisa in the numbey of poending criminel casse. The averaze
duaration hae wlia shown 19 incrasze. Tn Apcil. 1956, vo an
acilysiz ol the panding wiak in the magisteral coom: it
way eslimated that, while the strenglh of judicisl mapis-
trates was suffeen, 1o cope with eurrent imscitylinns in
sepnraon distrivis, il was neceanary Lo appoitil al desst G
mnre magistrates ip the ren-separation disiricls i deal with
cuprtent st luleck: Il was also poioted ot thal i woag
NeotaLy Lo appainT X4 oraarp magisirates ol seperation dis-
wrieds and  at least 50 mapislrabe:  in non-reparacion
digbeel: for ore vear to clear off the arreass of eoimica!
vases. We trust that the appropriawe aulherities will take
Aeps to rromind Lhe necoysrry peoscnnel &5 early as prasible,

A, Thewe sre lazge onmeer of sazes ponding bolare b
Court of Besaicr. The stalrineal glven eaclier showes that
the epxaisting slrenglh of the Seasions Judges, Addilivnel
Suumio Judges 2nd Arsistant Begsions Jodpges Qv just eble
Lo vope with the sesdigms wsork, The swerape durgtion of
139 das: [or & sowuiuns case ic 1053 was the highest in Indis
.0 Lhat wear. There are nJive o (cw magistretes, wha sre
yvestpd  with powers coder Sectims 30 CeTO The
inervase L tee strenpth ol the higher jegictary and the
enlargement in che powers f Lhe Fired Class Magistrates
recommende] by 15 shioald help o gel g af the delaas on
“he CConels of Sessiom. .

2d. Judmeizl oficers cnguged o tbe tran of criqikal cases.
mcluding  Sess ers Jodees, Additional Sessiors  Jadges
ane] Magislrsios, poialed oet thst palice officers  cid  =or
allend the courts cn the dalss speeiflied e tns summions  and
that lgrge mueber of cases. including Seguiong vases had for
ihis mason th be adjourned tror Limme to time.  One ol the
Additional District fudges 9uied lnul “he percentage ol
cases sdjorned an oarcoun: ol non-ettendance of wrilpesses
wior S8 high fu VD ooer cent in onis court. Tb was esid vk
vae poliee offivers éid nat cven sekoowledge - serviee of
orreeRs sa Thit i1 was net possible 10 fwsie eoemive processes
apaiust defaulers. Az repands the  sessions cages, the
practice was that the surnmons {or appearaaee in the Coort
of Hegsinn wwys wwued or the Onmimilking Meaistrate, b
The facl ol wervice or nan-servicr i never intitmaled to the
Croure cf Sesston. Thas neitker the Public Prosevutar oar
the court could be suce of the sttendanc: of tle wi-neepes.
‘Thiz inveriably resilied in piece-rpegl hearinga which Jead
to Inardinate delays in the dispogal of criminel cowes. We
were piven tn undersiand Lhat the mat*ter had been taken
up b the High Court with the Gewernment on several
areasiong, but withnae ary sebetantisl vesalr,

Althuugh weergent work rray sometine: be oo walid
Rxplanation tor nol atbending court on the specifled date,
thera con be bio justification whalsoever for continued end
Tepeiled defaultz in appearance, This would ke particularly
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&0 ip GRARIONG cases where the gates of nearing gre Bued well
in advanee. In order that the court of sessiom way kngw
whether procesges have hoen served or not, we would sup-
gest that progesses might be iequed by the court of aession
ilsalf or in the alternative that the eommitting mapistrate
who summons the witnesses foar allendance in the sesgons
court showld send o cepurt of service ar non-3etvice Lo Sne
cowrl before the trial astually cormmuwhces. '

B weus conceded zmat difftcultive wiso arise by reaszop ot
the sarae police offlcey beihg reguired to attemd diferent
Caltres o the seme date. This ditienlty, in uur opinion, cah
he met bw a systematie distrelbution of work betweesn the
Mets Al the memenl cogoizence of cazes is taken by the
sub-divisional mapistrates who thereafrer transler them to
sther subordinete magistrates tnr disposal, Sach bramsfer
iz pften wads in a haphazgerd Fashion. If sub-divisional
magistratey transferred all casss arising from gne polioe
station only w0 o particular magistrale he would be in w
psilion Lo post vascs with the minimum of ineonvenisoce
to the police officerr concermed. The palice nfflcers thess-
aelven will alse wot he faced with the dilficulty of being
sutnmuacd L oappear m 1he court of more than one mepis-
lrate on the zame dev. It would be even =implet if magis-
trates other than the subedivisional magisivales weee also
vinpeweted 1o loben dognizkoe: of Cates on & polive report.
[t thiz iz dome, the jorisdickiom of the magistrate might be
so [iwed as o ¢odrer the aoes covered by wvoe oe two poliee
stations. Al pnlice reports and charge-sherts coming fram
o pabtLic e oofioe slations would e Aled in his sowrl.

Ewven if these moasures e adopted d:fficuliies might still
ariag it & police officer is required to attend both = magis-
wrple’s court ard the sessiems court on the sarae day, Tn
surh a case Lhe efficer should atkend the scssions coust aod
intimate his inubility to attend 1he other courr to the tryins
magistrate ar soon a2 he can.

Mnst of there Jifficulties can, in our apinnin, be sertled
4i Lho distriel el stscli by the sessions judge, the diskrct
ronagistrate and the superintendent of police potiing tagether
amd discyssing the matter,

25. The =ystam: of Honoeery Wegistrates haa prevailed in
the Slate for o long time.  They are appolnted an the regom-
mendation of the Disirict Magisitate snd before the Hbate
Government finally sppoiots them, the High Court ia aiso
conaulted. A similar procedure is edopted when the term
uf theic appolatment iz exbended.

268, The aystem of trial by jury prewvpils inoter gip of
zeventesn Digcricts of the State, in respect of certain gpeci-
licd oflcacee under the Indian Peoal Code. Criginally 1ral
by jury applied to a very lerge number of offences pwing
however to oriticiams about itz wpeatisfactory working a
comrnitler was appointsd to go info the working of the
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ayatern. The vommitter made = large number of recom-
mendauens and enme of them have heco wited atd the
scors af trial by jury has heet curtsiled, Meverthelens
thete dovs nnt appear to have been anv noliceable improve-
meal io the systom of jury tHals end ouc Tecommmeattialion
Tur abobishing jury trials applies to this State gjsn.

27. Panchayar Comvls velled "Gram  Kutcherics™ have Manchaya;
beer conslituted under the Rikur Fanchawal Haj Act, 1947 Cruws
{Aoy VI of 1948). We have earlier a01 put the ovrers gnd
jurisdiction of thees courts. The tollowing Table indicates
thewr gruwing popularity ann value ax instromenia o con-
ciliglion and adjudieation.
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The tervitory of 1his Swale eftor veorganization com-
pries o ared of E#0LTE sn. miles and kag o vopalalion of
rodgnly 48265840 perzanz. 1o view of Lthe [azt that large
prrtinng ol the zerriiocnes of olher States have heen added
1 thig Slate ax 2 result of the re-nrganisacion of Soates nod
ke systerr. of judicipl sdminiztration bat acb beerng yndibed.
we shall deal only with 1he admigistealivn of justice az it
abtained i the Stale of Bombay prior Lo ity se-crganizatinnm.

o The Judiciel Secvive m Lhe Bombay Staie conaisis of
diztinct cedres of afficers in the mrdizgsil and 1he Boaba-
iy The reler regelating teerditheent tw the judicial sar-
vite divide the Serviee intn two branches, nemely, (al
Junior Branch and {b] Senior Braogh. The Junior Beasch
eargistg af the 1wy Tollowing clages, tomely:

Tluzs | comprising—

{1] Judges of the Small Cauze Crourrz at Poonra

and Akmedabad.
£21 Clvd Judges [Bermor Divigion).

(3] Judpes of the Smal, Cause Cowrts at Bombaeyr
and Prosidency Magisloates.

Clagz T mymprising—

Civil Judecs (Sunior Divisivn) and Judivial blasis-
trates of “he Firar (Ciass.

% The Zenict Hranch consists of Disteict Judpes, che
Principel Judge amid the Judges of the Boeabay City Civil
Cour, 2oz Chiel Jues of the Presidency Small | Causes
Court, Bumbay, the Chietf Poegideooy Magistzale. Hombsgy.
1o Adiditional Chief Presidescy Magistrare, Hombey and,
Mosislanl Distrel Fudgee.

4 Juwidee of the Small Canse: Courls ai Poona  and
Ahmedabsd sre appuioled by the High Court by promo-
liva from Cival Sedges  (Sciier Division),  Appointments
to the nosts of  Cisdl Jodges  [(Senior Thviaion) ate also
maoe by the High Cour; by pramotion froom Civil Judgs5
tJunior Divizianl ace Jadiedas Mametrates of  the Tivst
Clazz wha have workel as Civil Judges (Janier [Nvisien),
Judges of the Predideney Small Causzer Court at Bombay
an: Prezicensy Mazis cates are appointbed

1) % grumolion Pruem Conl Tudpes 6l e Senoe
and Jopicr Division apd  Judleid Mogistrotes, Fizst
"""I. 1.

L lgEes

2l
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{ii} by nomenation from members of ke Bar and
Civil Judges, Senior and Junior Division and Judieial
Magistrates of the Firsit Class,

B, Ordinarily, the proportion of posts filled by promo-
tion and by nomination js 50 : 50. Appointment by promo-
tion is made by lhe High Court while appointment by
nomination is made by the Governor in consultation wilth
the State Public Service Commission Lo which a represen-
tative of the High Court is invited at the time of inter-
views. The representative of the High Court lakes parl in
the diseussion of the Commission but is not entitled to
vote.

6, Officers in Clags II of the Junior Branch who are
Civil Judges {Junior Division} and Judieial Magisirates,
First Class, are recruited from members of the Bar. The
appointment is made by the Governor in consultation with
the Public Service Commission who invite a representative
of the High Court to be present at the interviews but the
Teprezentative is not entitled o vote. Candidates for
these posis must nol be less than 21 and not more than 35
vears of age and they must have ordinarily practised as
advacates or pleaders for not less than three vears and
must be certified to have a knowledge of at leasl one of the
regional languages of the Stale,

7. The appointment of the Principal Judge of the
Boembay City Civil Court is made by the Governor in con-
sultation with the High Court from Judges of the City
Civil Court or from District Judges. Appointments to the
posts of Dislriet Judges are made by the Governor 1a) in
consultation with the High Court by promotion from.
members of the Junior Branch who have ordinacily served
as Assistanl Judges and (b) on the recommendation of the
High Court from members of the Bar whe have practised
as advocates or pleaders for not less lhan seven years in
the High Court or Subordinate Courtz. A person recruited
hefore attaining the age of toriy-five years is first appointed
to work as an Assistant Judge for such period as may be
decided by the Government on the merits of his case and
on the recommendations of the High Court, before appaint-
ment as a district judge. The proportion of posts filled in
by promoation and by appointment from the Bar is ordmari-
Iy 50 ¢ B0,

8. Judges of the City Civil Court, Bombay, are appointed
by the Governor (a) on the recommendation of the High
C}ﬂurl from practizing advocates or pleaders of not less
than seven vears standing and (b} in consultation with the
High Court from the Districl Judges.

9. The Chiel Judge, Presideticy Small -Causes Court,
Bombay the Chiel Presidency Magistrate and the Addition-
al Chief Presidency Magistrate, Bombay are appoinled hy
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the Gewvernor in comsultetion  with  tie High Court by
Promatinn from the nfeers of Clase T of ihe Jimior Eranch
and working in the respective Ciuibts, ar by teanafer frum
lhe Agsiztani Judges,

1k Appoinlmenls ty  the Poste of Azsislant Judgez are
wade by the Guvertore in conmiltation with 1the Hish Court
by promotive of Covit Judges, Junior Divician, or Semior
Divislon, of not lags than REVET wears of service =nd not
MOTR than foryfivie vears o age. In COTLpUting this period,
ARy petied during which ar ofleer has woriod fs R ol
Tudgechum-Magisteate or oz 4 Eosident of Tudicia] M= g lz.
\rate cf the First Class is bo be inclyded Frovidett he wras
eventually brought on fhe Joint eadro of Ojvil Judges,
Senior Division ne O] dudges, Junioe Divigion and Judis
cinl Magistrates, Firel Class, Selerilon to theze posts js oo
merrl but semioeily is taken into apcount sz [ar p3 pozsible,

11. The

ardes of pay nf Lhe oificeps in tbe Janioe Tir
rl[E2

anch

{11 Jmiges of the Frivincial Smell Cauze Court al
Foota ad Ahmedabsd—Ha, S 50 - [050.

{2] Judges of Lhe Fresidency 3mall C'ange Court

a&ai Presidency  Magianrates, Barnhay—FRe:.  tOo0—sg .
1aH0n.

(3 Civil Tudges, Seniur Divisioh—R=, 88545,
avs.

{4) Ciwl Jodges,  Junior Divisivn, and  Judicial
Magistrates—HRes. Hl—probation  far peen yearg- A2—
A0.-500 -FE.D. 20—#50,

and thrse of e Senier Beameh BEE;

(11 Puinecion? Judge, Cliy Civil Court, Bombay—
Re 2500

(3 Juilges of tw Civy Ciwil Court—Rs. 2,000
(¥} Dizteiet Judges- Rs. A00- 1800

(4] Chiet Tudge, Presideoey Small Cavze Court,
Bumbay and Chief DPrestdency Magiatrate, Bombayr—
R, 1 106 —1806.

(A] Assistent Tudpes—Ra. F00—30—10M.

12 Civll Sudges, Junior Divieinn and Judieial Magis-
Sales, Pieat CI:%E. are appointed on probatlon for the first

*fn caes of promatecs initizl poy in fed I the ghove scpls ar a atoge
usxl above the nﬁ'ﬁﬁ.m:s subntootive pay Tlul incréments ot the rate af EEI-
incrémoent far eveey thres complated Yeurs of serviee Jo the Store Tudi
Service 30k ecl b & miniopay and maxittom jospeype of s o« And Fi.
209/~ regpSc 1iPe]y wver the sibtantive poy I the bemot 1ost.
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Trn years oo lhe cxpiry of which the probationer is con-
firmeed in fhe same grade provided bis work bas been found
galizfaciory ind has pasged an czamicaten i okce ol the
megotal languases in the Slale other than that of which
he waz ceriifiold to howve sdequate knewlcdge st Lhe Hme
of his appuintmenl. Candideles are nol given sny training
before being amsigned incependenl judiclal work. Tn cur
vplnion some course nf training is neeesgary.,

14, The selectinn of Assistant Judges froom Gl Judges,
Sendar aod Junior IMyvizion, = oa meril butb ollier things
beitig equel, seniority ia respected az far as possible. Ewvery
year a getect lizt af Civil Juwkges wha ake considered A1 Lor
appoinvmect s Assizlunl Judpes is prepared by Covern-
men; i ocomagltation with the High Cowrt and appoltits
mwnls are madde io bhe order in which the names stand on
bl st suiject o proesered age Timils, Those officens
are posted to Diztrict Courts to render gasiztamec to the
Ivgcrict Judpes as Assesinnt Judees. On their fies: apnoiit-
ment they olsa vdarcife the jowers of an Asastant Sceaslons
Judge and sflcr gainibg vxperience of eriminel work they
are invested with the nowears of an Additinnal Sesslonz
Judpe oo the rocommerdalion of the 1¥=icl snd Sessions
Judga. Their «ivil appellaie and eritminal jucizdicien i
eo-exlensive wilh that of District and Seesirma Judgee but
they try anly =uch ¢aaes a5 are made over te them by the
latter. Their orizinel civil jurisdiction is limited to auits
af not maoce Chan Rda 1500 in value, This s anomalows
but In praciice neither the District Judge mor the Aseis-
ent Sudpe dacs any vrdltare ockginal svil eork wnick s
exciusively done by Civil Judpes of the Senior or Jumnier
Meigien,  The Distriet and Assistanl Judges dovets alimost
the wmhnle of their time i appellete civil and original and
appellale criminkl worls

1, The Assistunt Judpes coenslilose a prade of judicial
officers oeculiat to the Bambey State. 'J’.?h[- advantage of
aarng Lve elasses o) ofloers mgdnding Judge: o Courts
of Bmall Ceuses 35 difficult to sppreciate.  Aa Lhe Assistant
Judges do alendl exaetly the same work 28 Distriet Judges.
wer foel thut they showld b designaled Addidonsl District
Judpes and given the =rms= par.

15. In the rules for Lhe puidatice of sabordinale couris
detgiled instractinnz are given to the suhoedinaie ooprts
for promapl and efcient despatch of judicisl business in
the appellate and ariginal courts,  Instructions hawve been
given to'den]l with the problem of freguent adjournments
soaght by plraders to scit their own or their clients' con-
vetuenee,  The High Courl has depressted thiz practlee
and  hoe]  alzn directed thet no sdjournment eherld
pradinarily e granted an the gragnd that ome ol the
pleeders is enceged in somo okher court  Further, preefd-
ing offizers Have been dircels] 10 Be wery siriel in the
oeatuer of granting adjrummments even L 2 baz the effect

123 M. «f Liaw-- B3,
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aof making them uipepular witlh the lawyers or the lib-
ganis. The judges are expected to noke U clearc to the
lawyoers who Luke up more work than they cen cope with
that the eowrtl will not delayr hedrings v sult thoeir con-
venirnee, The judgezs are alen directed to gomtrogl  1he
cxaminnlion-in-chicf, crom-exeminatich ahd re-examing-
tivh of witnoszer ol te clack the teadshney o prave and
nver-prove irralevant allegationz =n as to prevent much
Lme bBring wasted o rececding anessentiol porticulars 1o
whicli n seferenre cin uRefully be made in arpumenta.
The ruies leave 1o b presiding offlesr o gond deal of dis-
vrnian {ur arranging bhiz judicial business with the object
nf obtaining prompt and effeclusl dispobal.

LG, The Judpe bkas to meintaitt o disry or mddex of the
provevdings: exlled the “Rozoame’. The objecl of this
‘Rnraams’ is to show it 8 coovise [orm the sieps token o
caell suis or procesling with the dates ol taking such ateps.
M other weamis it (5 & history of the suit or procecding [rof
the date of ils ioslitwlion UL Lthe date of disposai. Tt is
Arewn up =0 aa tn show all the detailed kappenings b the
cage at nne view and wvel be s coboise ag possibie, Tt ia
keat frnm day Lo aov by Lhe sheriscecar o cletk in atten-
craner nm the Tucdpe and the daily eblrics ace, In all
casea, aipned by lhe Judpe or Uw elerk of the Court, The
[aflowing ig axn ilustretion of the mahoer i which this
caze history s maibtoitied,

Ruzpatia
The Courl af Lhe Civil Judpe of in he Thatrict of
I3zize o wdich TR Wl Suwil My ul o3 EFlae tn wiich
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IT. T acliiinn 4 11k Rognatng all - Judpe:  inceludiogs
Liatrict and Segsinns Judges have a:so w0 Reer memuoranda
ks relaling to fhe work pending before them from dos
o gy acd showing the progress of each nrogesd ng on o
pariicniar oot o cectain presvribed  {orms. These
bnozs show gl & piapce tne daily caoee list of the Judge
ond alsy sbew whst pengress was made {o egch preceed-
inE OR ArY 2ven duy

Wi Tme High Cngel hios ool leid dewn any time liegik
ler the dalivery of judoments either in ¢ivll o ib eriminal
mattera, I the reles provide thas judgmebils shonld be
mtnelly writlen and deiivoerod, W would auggest the
Lraming of auch a vale, vnd lhe submizsion of Telurns to
ensure soenpliianes with it on the lines sigdgested by us in
the rhapiee o tke Suparmricinn of Subordinate Courds

o 1= The effiviency  of the subordinate judicial officers is
pddged by whe Thecict Judge gnd the Bigh Cowprt The
Higlhh Cnurt hios preseribed certain forms ol returns for
subrolssivn o the higher aathorities mom monlh to waont b,
The Civii Jfudees have to suhmit retierns of ovigingl civil
wnrs Lyothe Diztr ol Judpe under whose juisdiclion they
A stationesd g lazer thban the Sihoof svery monlh. The
Dlistriet Judge zends 1o Lhe High Couvt mot Jater than the
13¢h of ewvary wmumlh 3 gemersl return of artginal civil
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wark Toy gl the cousis in the distriet and alse 4 wetarn,
o appelleate civil work twrmed out dueng the previou:
motlh. T adidilion to the smonchly selurns eli Qivil
Judges s required 1o submit <o the IEsTict Judpe
glarterly renrrns of cases pending 2 thelr courls ie which
proceedinngs have bova gmayed by arder of a saperior eourt
ar casek in whieh there ave ne orders of stay of procesdings.
Ll ihe reeards havi hween celled for in revision against
idarlncutnry gyders.  [DMstrict .Tun:l%r_'a bkawe to submit to.
the High Court by the 15k Aol aod 15t Octales of.
merry yedr a stateroenl of sueh cpaes framn thecr disll-lls
net being  special  urisdiction cases In Courts  of Civil
Judpes. Senipr DHyvisiun pending lecision or orders in Lhe
Hign Cuurt and -he Civil Judges, Senicr Divizicn qre also
required 1g submit by the same dates o similar steternent
in respewt af special juriadiclion suils. The object nf these
relemns iR advidkly o draw the attenlion of the High
Courg to proveedings which aave been staved wnder ordera
af that Cours 2o Uwl ooy may be expedlted.  The afore-
menteoed returt: sre infended 1o give # proper ides to.
the Dizsteict Jodge and to the High Court regarding the
sdequacy wr ulhierwize of 1he disposals of the aflcers
serving under themn.  Thoese returns are serulinlsed hy
the Hezgh Courd which keeps 2 watch over Lhe position of
Lhe tHe andd over the Individual dizposel of different Judges.
IF the disposala nf a particulsr officer ary low, he is given
u wariieg, ¥ they ele sdequate no aotion i taken and §f
the dizpouls sre high and show thet the afficer has worked
Lard, approbation is cxpressed nf the work pud in by him.
By theze racihuds the High Courl keeps the sabordinate
oty alerl. Tae Distrad Tudpees keen confldontin] notes
aliaat the quality  of jedpments of Civil Judees whick
wume up before thea in appeal and on the basia of yeh
ootes thay are reguired to suhamit anoual confldential -
raporls,  The High Court Judees slao recced confdentiat
memorands regaeding lbe gquelity of judgmentz coming up.
befara them at the time of the dizsposat of appeals,

2. As regards supernlendence and comlrol, the subordi-
nete rouet; arc inapectsd by Lhe Disties Fudges who also-
exopime the monthly  returns submitted by lhe Civil
Judges wnd Magiatranes,  nder Section % of the Bambay-
Civiz Courts Acl. 1866, the Disiried Judge les general
enntiol over all rivil cuurts in biz disloiel snd ever 1hejr
vetablishments anc in exergize o fkal cooteo) the District
Judges are cxperted ononspect or cauze 10 be inspected by
their Arsistant Jodges cvay couet aubordinets to Poen
mul 1ees than onme in wo years.

2], Tho rulez venlain detailed medrectiond as Lo the
points la be noted 4l the time of these inspectinnes,  The
report 1o be submilled by the Disteict Judge to the High
Court after Lhe inspection of & court s geherally in e
following form:—
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The 1distrie: Judge nisn perwlicolly  conveoes o fudicial
coalerence oF all *ae judicml officers in vhe district at which
eoraman orublems wre discussel and ideas cxchinpad.

99, Fach Desciv, Juidge is requued to sabmal 1o the
Uigh Cuurl = ecwiderial pepntt on @l Assiztant Judpes
ard Uivie Juiges seoeop usder  hica oo the faliow:ng
qcciAiana; —

i1 ©n2 Klareh 3lsc pack  yeam. omoall Assistant
gadzes and Civil Judges then serving Lnder hic,

[Ein (31 his ywn transfer Drom the districl, ot all
Assislurt Judger snd Civil Judpes then gerving in that
dizlricl, atd

{31 On b ‘ransfer of any Assistanl Judge or
Civil Judge serving wncer him, cn that individuoal
Aszigtant Judge o Civil Judge.

uy Theze eoalideulial veport:  wre snlendsd Lo ke of
assistnace tw lhe High Cowrt whe may nos baove the same
opporhiaity of checeving the work and eanasity of the Civil
Judges as s enjowed By e Thatrics Jugge, o ermsideriog
all wasters reluling tn the discipline and promeliovn of the
auhordinete qud-cinry,  The peparts are reguired to con-
Laim 1he constdered opinion of the District Judge lvunded
on a read Fuewledge of the work of Lhe Clvil Judpe based
nat meercly o0 apprals cuming  before him bul also on 3
seruliny of cases and procecdings whizh do not coerte g
appeal wnd alae ob the Civil Judge’s methods of work and
adminigtrative vapacity.  There however appeats to be
further rorm for improving the melhods of supervision.
We have already sugpesled (he laging down of o time.
liwni= for the delvery of judpments,  The ochmpilation and
pubdizstion in Lhe adninistration repotis of the number of
proding suizs classifled aceording 1o 1the yrar of inztituiion
will serve a pseful purpose, Again the snoueal  admlnis-
Loatigr: TRPOrks Eive 1he average dusslion ol suity in the
enarle of rvivil [ndges generslly.  Thiz i2 spt to give a
misezaing imnresdion, and it would appear tn be desirable
by give the fipures Zur the crurtz of scnior judges, whe
pxcrvise smlimited jurisdielivn pnd of junior judres who
crrrespond 1o munaifs separately,  More decailad explae-
pad on e the pemdicg old auits mey alse o chhained.

i, In evaw ccuzt lhepe ave generally  two superide
minizterial clivers, nomels, a Clerk of the Courl and the
Migir. Tae etk of 1he Coart is the chief ministerinl
ofecer for 1 prpnae of zhe courl woerk and the Mamir,
1he chief minisiceal wificer for the purpese of cxocutbion
worle, anrvice of provcsses ond accounts.

13, The wark of servive of swmreohess, todices and
prclers and the preparation of proresaes fur excoulive of
decrees and orders s commnonly  enirucsted to a olass of
process servers who arte called “Bailitts”. The methods
gdopted for apporticning and supervising Lhe dutics of the-
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Baiiills vary tromw disloict fn distrlel,  ‘The Nsrir iz direel-
v rexponathle Jor supervisiot over the work vl the Beiliffa.
1L is kig duty 1o are 1uas The procousey given Ln 1he Tailiffs
are ueturRtel? drewn up and the araper wddresa af b
Purly GROWhins service i3 Lo be ellected given 22¢d that vhe
LailiiT i yiven ol puucrs to he getil with the Lirevss, The
wiork doene hy ot Balfs B owrulicized  and Cheoced Ly
lreguent Sud regalar ivspeetion of ducumen-s aucl, s ! he.
Usilil'y “kamzivi Fook”, Ria diarive acd the Toirul dook
kepd ik laa alfice of *he willnge officers of the rillames
wasiloc Baocha Culliffs. The diery to be kepd by the Railil
gives such parhon'acs sy e villages wisited, and numiaet
ol precssfes given for sarvine in eazh ritlage, She comber
of processes seoved, mincer of aercier, reazons Jar non-
Service, TLiukor of miles lravelled cGacly, he nomes of
the viliapes nowhich vhe Village Oficerzs Patrul Bank 2
signee by (he Dailif ard the Villape Olfiver or any ulher
winl-knnwen presen Inothe villsge. The Pateal Seok whish
I8 kepl at the villame Oy placse contains eolummng for
s-guatare al Lbhe process scrver, the dates of sreival and
depariure st snd [rom the willage, a sumtriry of wark
done and the nsme of the village to be visited poxL Lt
iz further provided ibal whenewver & DaildF vig 1s o village
e shazld sseeriain from 1he Tatrol Beok the name of l]%l:
EalliT who Tad vizitacl it itmudiately Loluro hivy and the
dale of kis visil and =kould make & nate of the sate in his
diery.  These notes aec intended {u further fs.ist the
Sazir i chevking the work of the Deiliffs from fime 1o
tivie and to ascetain the correctness of the diaries of the
vther Baililk,

0. In this State the sepsration of the Judiciars  Fram
the Executive was effected by the Separation of Judirial
and  Execiolove Funclions Art (3 I ol 1231 The
gemaration waos welually rought on from Zet GRely, 1553
Fefure the separatinn rhe magiatracy wes subordinate to
the THaleivt Mamatrale who o his rapacity as the Colloetor
wnn 1he cxeeative head of the (Jistrict ang Blen the hirad of
the pulies,  Aller the sepuration *he District Mapgiafrate
exetcizey oo contol over the Judivial Maglstvetes who have
been wnade adionisicative’y  subordingle to the Se:sione
Jidge and ke 1igh Conel

. The Mamizsiralea fall into fwo elozses (1} Exventve
Maztsirales anu (2 Judicial  Magistrsles,  Their resmpm
tive podaers have hom given in the Third 2eheduls 1r Lhe
Code ol Criminsl Trocedure as smendod io Hombay by
the: Bmparstion Act.  The  Diatriol Megist-alea,  Siel-
divigicnn® Wagntrata: ard Tehiks Magistrates ave o Lhe
catagary ot Execilliva  Magisirates. The Judicigl Mmoia.
Patee corsict of Mapistrn-es af Tirst, Second ard Thicl
Clz=z, bol il war decided 7ot ‘here neod oot e afr =ennmul
or sied rlsas Vigistrates ond that all Judicsa? W spi=trasps
should be of the first class.

28 Cowvermtnent hog issued the oeceggaty nod foatinn
under Article 237 of he Constlinlion to enable the Iligh
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Cnurt fu cxecelse the same conlmgl oser Jodicial WMapis
lrates ws ower the Ciwil Judges under Article 235,

29, The High Court has nol  pregcribed any lime jimal
tor delivery ul mudgments by erimingl courts thouygh the
eourts are direvted Lo hear the arguments and deliver
judgmenss o3 sonn =3 possible aller the evidence is record-
ed. We are ol ihe opinion that such time limits should
be presceiped and enfurced,

3. Aler e meparation of the Jndiciay  from Lhe
Excrusive, the Judicial Magistrates sre subordinate o the -
Sessions Judges who have a general control over all Judi-
pinl Magisireles souress in the districl and their estawnlish-
menls. The syatem  of condrnl 18 largely similar to  that
which ix wsed in the cese of ciwii courts. The Sesgions
Judges inspecl of cowse to be inspected by Additiohal
Sessions Judges evory COUNE EU inate 1v 1Thew == far
as poasible net less then omee b tweo yeara. At erch
mzpection ower and abnie the work of noling deficiencies,
vlpar fhstmicking are reguired to e given for the guidance
of the Judiclal Mapistrates and mwtnbers of the establich-
mott onnoerned, L the end of the inspectivn Lhe Setsions
Judgr has io circulste to all subnrdinate courks fBe paints
of ifmportance,  The Sezsiona Judpes arc also directed to
exwatrine it full delail the recorde of seversl ﬁendin CRFes
und procerdings teken from the He of & Judicial Magist.
rate’s couet, o order  to understand the hMagistrate's
meathods and Lo draw hiz atteniion ta the inslances of failure,
tp Lake full advenisge of the fagilities given by the Crimi-
nal Procedure Code for expuodltiog the oourae of the triaf,
a teport of Lhe inspection is aubmitted {o the High Court
m e Tellnwing foem:—

(1) Matna of Courk.
{#) Duration of inspection.
(3} MNumber of cascs cxamined.
{4) MNumber of miseeilaneons proceedings.
(5) Stote nf fila
Jr-':;'E] Reraarks about admibislratiom Bre the Magis-
yrate.

(7} Tmportant poioils 1w e brought o the notice
of the High Caurt, if any.

1. The rules zlst contain ipatroctions in deteil about
the poinls om which attention i te@ be foeuseed during the
inspection. ol the WMnagistrates' courls,

Sinee cxpedition is of the ulmest impoitanes in original
ages, 4 closer control, and mnore frequent check on the
waork of Lhe judicial mapisites appeat 10 e nedsssary,
Tf eazes in Mapistrabes’ oourts are to be disposed of within
lwo months of the appechension of (he accused a3 suggest-
ed bw uy blennial inspection wodld appsar to be inede--
quate, There should be ennual inspections of meagistrates
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courts s in other Stabes snd v seems that the calendar
statemen] sysiom can be inlroduced wilh advaplage

i No serious delays ceeur in the disposal of eriminal
cEZes in Ll vuurts of session in this Stute.  As wo illustra-
vionn Lhe following statenens iz given to show fhe instita-
{iom, ﬂi%)ﬂﬂﬁl and averapge duration of ceiminal worle in the
Poone DHstriet for the vears 1853, 1954 and 1955

Your TaaLicatisn Li[spesnt Avernps dnpting

SesrEars Caner

TS5 LI 15h f1x daga
tu-g raH L4 75 v
ipna (E] LLz 4% dan

Crimimal Appmeals

1353 AT 4os 55 days
1024 T 174 o days

Igss 430 43% 1z Ay

The satne hnwever canpnot e eald of the mapisitales
s where heve are pending & falc number of casca older
than six months wnd seme ower 2 year, The pasition
asems to be particklotly Lbad in the covrts of the Presi-
demey Magistrales where there seoms 1o he henvy conges-
tion. Counsel with experience of these eourts complalied
-of over-poating, frequent adjourtmenta and even piece-
menl heaving,

5n far &s magistrates courts in the mofussil ore con-
wekhiedd steloler suporvisivn on the lines suggested by s
would appear to be neceagary. In Grester Bombay apart
from increasing the number of magistreies, the appoint-
metd of honorary magisteates whe would relleve the repl-
lar megistrates of the large number of petty cenes which
take up mach of theit time would zerve a usedul purpnes,
"The: enstitalinn al a mahile ¢agrd 1ike the ooe functioning
in Caleutts and Medras cun be uvaefully introdueed in the
city.

B, Section 412y o 1the Bumbay  Pleaders Act  (XWIT
-of 1980 reads as under:—

"Where a pleadsr emiploved in any such procesd-
ing is Irorm indisposilion or eny other resaonabkle cause,
unable to gttend on sueh das or at the time when the
procesding ie called rn, he shall nolifs the seme to
the eour! and thercupon Lhe proveeding ehall he stayed
for such time us the court may destn reaschebla™.

"Though the lligh Court has time and again §s3ued circolsre
directing the subordinate courts {o be steict in granting
:adjournments, yet the ahove atatutory provision frequently
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millifies the cffeet. We hawe heen todd that the ploadors
not infrequently reanri to the afore-mentioned provisicon
when they want an ad;ournment of o vase,  “Indieposi-
rion™ a5 a pround for sdiournment kas nob beco slsiulardy
recopmized n &0y n“-ier Smate i our voanlky,  We
recommmien] the esrlr repeal of this provision, waich i3 cape-
able ol s,

2, Fegzons pcases e geom] oyt the sid o oaf jury o
Czreazer comnay oy, We have slready notized  Lhe ToRiros
abuwl ils nzaiefaclory working and suggested its &aocli-
tiae,

38, At present, tne lliph Coorl is  [unctioning with
seventeen judpes nelading:  the Chicf Jusiee and three
ardrlliomal judge= ’np-p-mute-d tar a periocd of coe year, Sooe
of Lloae judges uold siamgs ol Magpur awd Bajkat.  The
ACCOMTET i "U'shles show the wook 1arned ot hy the
High Ciirs mins geiginal and appedlete  jurisdic.jon during
thiy three yeats 1554—36 and the number of proeeedings
pending on lst Jenuare, B957 seeormdlpg to cheir wears of
mmstitulion, IL ‘s evigenl fram the fipures g:ven in tho
Tables [(Table Kos. 1, 2 and 3F that the work in the High
Cainnd i umder contred. There is however an sceumii-
lation ol firg, ond sesond appeals, a fair oumber of the
first appesls aving Gve yeats old,.  The recent Inoreaze in
thie stremgrh of the court should help in redoeing  their
humher.

This i the only High Court which does not give the-
average duczlion of [irst and seeond appeals In the H
Court, in the annusl sdministration reports though this
nard oo he done previoosly, We trust  that in this matter
Lk Bombay Llgh Couort will Ex]l inde Iine wilh the olhee
ligh Corrts.
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S€. The Inigk Ciurt of Bombay exere:ges urdihar oxi g
nal givil jurisdiclion nver Grester Bumbay a8 delined in
the Lreatler Bombay Lawa and the Bombay Iigh Court
{Declaration nf Limitz) Acl, 1945, The High Conwt:
exercised 1l 1943 ordinacy original civil jurisdicilon in
all rattors icccspeclove of waluation except theae vogniz-
able Ly the Presidency Small Ceusea Court,  In 1548 the
City Civil Colrd was eslablished hy the Gombay ity Clyil
Court Act 1948 wel jurisdiction io tey =uitz walued vpto
Bs. 1L0EY; ihe jurisdiction of thet edtirl was raised 1o
As, 25.009, with cffect fram 20lh Jsmuary, 1950  The City
Civil Court i3 alse the Court of Session  for Gregter
Bombay,  This eouart startod [unctioning wlth four judges
Two o judaes welr appoinged ih 1851 In 1635 thes
strenpth: of the judees waz raized ta nine which nember
continne: il thiz dste.  The acoom pantiog tahle (table
Mo. 4 shuws the numbwer of suils instituted snd disposed
of in the City Civil Coort from 1ME to the end of g?mm
1957 and the average disposal per day,
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Hoira{pard- Hulra "Uatal Fuambix vl Average of Av=rn
[£11 disgmed rorberaf rowking Judges' dispmn?‘
inclasive of iadpe dave  daya  oer B binEE per day
A Year of rear an Givil
Ha. CrRc$fietredd Alde
s
iom  the
Higl G
1 Io4f . - ' ' ' ' . ' . a3 166 63 1 L[r =
T UMD - . ' ' ' - : - O+ IZT4 ala aH 14 4
3 M , . . . . . - - . Pl 1664 Iy alf 15 L |
4 IBEL . - a ' 1 1 . a . 300 “H-s &g Ior 3-2 4
5 pgest . . . - - - - . . kb4t apir 578 Ind k| 5
£ 1913 P T TR |- agrd A5 L) a5 3
7 1054 - - ' B - - . . . 30 35T :3‘. Igk 3 4
i otgs% - ' . - . : ' - . | E] J4a .0 I, 45 |
§  Lgss .- e . 1 392 L m3 42 4
0 1957 - e T . Tagd a0 L 43 4
Fnding Tume T T FTL

iy, This tabht docs Bk Lacluds the avatage dypons] por day i sExpect of qaerers under Arbieratloa Act, Public Trunt Act, Diapiaced Persom
(Tiobin Adjutmant] Act, #ts, aird the rantizo requined m be Mtapwed try w Tudgs alredng o Chaebamn aeder e rodee of che Bonabay CHUF Cief] O,

SOt
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d7. The Prineipal J af the City Civil Court, Bombay
steted in his evidemor thet ;u'J1:hn:m.1g,t1-:|iir thare was 5 =zpdden
fise in the institirtion of suits singe 1051 there was 0o eotres
ponding inerease in the number of judges tiIl 1955 and that
the shorlage of judges bad remilted in eecunulation of
arrears. Whatover may be the resson for the secumulation
there I= o doubt that thete are comsldershle arrears In the
eourt and that stepe sheuld be taken to olear them, if nerss-

BRrY. by appointing temporary judzes for a period.

4f. The judictal husiness transected by the Presidency
Smell Canges Court 32 given in the secompanying Table
(Table He. 5). As will be seen from the above table the
number of year old muits is bigh, The Chisf Judge of the
Frezidency 3maell Causes Court, Pombey attribited Lhe
ageumanlation of arrears nter alie to ghortage of judges,

30, Ee alse drew our attentlon to certain defectz in the
reht control [aw.  To quote him, “In day to day sdminfstra-
tion of the Rent Conuwol Act, I have found very sevious
difficult)es in the machinery of exerubion, rspecially in anits
Tor evictlon which have led 1o very bitter eomaplaints from
the landlondz, In my opinion, they are absolutoly justified. ..
Cemeees The cleumstenees under whick these delays arlgs
ara theae.  After a landlord files a suit for eviction, normally
it takez & year and a year-end-half to obtaln evleton. T it
g a guestlon of reat, it may e disposed of early, bat if 1t ix
an the ground of persone] requirements or purchese of the
bremises or tenaney or anything woder sectiom 15, then it
tales a yesr and a year-and-hald, before a gt ie disposed of,
moatly ecanse there are many auitz of thiz nature that have
bwen filed. The real tribylations of the Jandlordr bepgin
when they seck 10 ewecute 5 degres, Invarlably there fo
obetruction, Tapdlord hes to take up an  ohstiruction
onitice amd i lukes sume time befora this nolice reaches
the destination beecause there are scveral such notices pemd-
Ing. it iz vur experience that 85 per ¢cent. of 1the obatrue-
tion cazee are hogs- THey are probably done an the
adrige of the lawvere ang there is po provision in the lsep
by which you can say that obstruckion showld be removed.
sometimes this process gees on gnd it takes s landlomd
five to gix yearz hefore ho gets poseession™. We fesl that
the provisions of the Act should bé examined and setion
takety 1o remedy 1he deferis.

40. The arcornpabying Table (Table Mo, &) shows the
judicial business irensacted by the Diztrict Courts {includ-
mg Courts nf Assistanl Jodges) snd Ciwvil Judges, Jumior
and Jenior Division. [ will appear from the feorcs fur
niched in the shawve table that there is a comsiderable
accumulation of year old mrits in the courta of Civil Judges
and these aroount to very mesrly a third of the total oum-
ber of suite proding. It would appear 1o be necessary fo
appoint ternporary civil judges for some time to dispose of
long pending sults but in the absence of adequate data, we
e uhably to make any definite recoinrnendalion in thie
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‘behalf. The Civil J (Junior Divizim} who cor-
regpond 2 munsif e here haye Jurizdiction to
try repdlar  suitd uplo s 100 and small chues
suita valued hetween Hz 100 and Rs 30 dependi
upon the length of their aervicr. Similarly the i
judges, Senior Division who have unlimited pecunt
jurisdlctlon can try small couse Suits valiued bhetwcen Fao ?u'i':
and Ra, 1,508 depending uypon the number of years of
service pul in b officers. Wheh svet 8 hewly appoint-
ed civil judge, Junior Division, can try griginal sulie valued
upte Rs, 100N tt 1z {1logical to restiriet his emall cause
?Jwers tp zuits valued only upto Ka 100 to start with 'We
val that the zmall cauze powers eonterred upon the civll
judges, Junior end Senior Divigiom, should he enhsnoed to
Ra, M and Ra. Z000 irrespective of the length of bervice
of tha offleers

41, There are guite 3 few places in the Giate where n
number of courts are concenirated st one placs. The

huuwﬁ table shows the diztribution of courts In the
vyeur 1953, _
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4% Although the leeatlon of a number wf Cnurts in eities
ke Poona and Abmedobad ia unavoidable due o the large
volume of lilipelion arismg within these cilies, there doos
appear Lo be seope for further decentrallzation of courts
in thiz Stete.

Yory little progress bag heen made in this State ib the
dureelion of establishing and popularising willege panchayst
coarts, It is neceazary thet carly and earnest offortz should
b mremde in this dircction
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The State of Kerala was hronght into existence by the
iatates Reorpaniestion Act, 19, It comprisez what was
previoyaly the State of Travencere-Cochin less some aregs
trafsferred to the Madeps State, the Malabar District of
Madras, um:ludinlg the Laccadive and Minicoy irtands and
the Kasargod Tulug of the South Kanars District.

2. According to the census of 1951, the population of the
enlarged State iz 1354%1153 apread over an mrea of 15035
square mitar. Thiz Stole renks drac in the eruntry in
veapeel of the density of popwation and literacy—the
former being roughly 950 person: per square mile and the
Ratier €083 per cent. of the population. We have been 1old
that the people of this State are economically baclkownrd.
Az will be Sesn leter, thiz ia refleeted by the fact fhat a
Jarge nuteher o suils—roupebly 8T per cent.—ent of the
lotal number that come up for adjudieslicn before the
regular clvil courts are walued below Bs, 1,000,

3, Singe the last four years, that i3, From 1854, the High
Codrl has been functioning with elght jodgea but for & fall

Terriery

populntion: .

“T'iw High

Lokt

in the oumbar onee or twice for short perlods due to retlre- g

ment of judpes and the like,

1917
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4, The ascompabying lables (Mos, | and .2} show at &
garce the state of the file and the detgils uftﬂzmﬁedi.ngs
pending on 1st Jonuary, 16857 pecording to wear of
igetitutior. Tatle Mo, 3 shnwe the number of eecain
classez of procuedings reccived by transfor from Madras
fexoluding those that swaited admission belore transfer)
clagrifled according to the years of their institution in the
High Court, Madras,

Tamiy Mo o

—_—_—,—,,—,——— e — = o —— —— e+ et .

Haare ot

Prootecling T4 1o4n gsc usr 103 25:5 T9sq 1855 rogi
BilET Appens 1 : a 2 37 nf hir i 4%
Yeevaed Bpucal: | P r [ 13 b IR .Y S .1
T .. .. . .1 2 - I T1 nd

L egiges: Fae-
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5. A perusal of these Tubles would ahow that the wotk
in tha High Court iz well under control and that the recenc
inereaye in the namber of ponding prooceedings s dize 1o
the trensfer of a nunber of old eese: {irom the Madrasz
High Court

6. It waz thonght a vhe timme that the recomt enbance-
ment of the olvil appellate jurisdieton of dietrict judges
tn Re. 7,000 would result din = fall in ife nember of fiest
appeals ta the High Coort and enable the court 1o clear off
the arreara. Huowever, the Kerzla High Courl has, in a
recenl casel deeided that the amondment doss not apply
to suily inslitpted before the Fewnla Civil Caurte Set was
enacted, i, 1937, On thiz intarpretation, as the High Court,
iteodf slated v delfivering Judgownt, fhe pravisincs rejaing
the appellate jurksliction of the district judge will remaln
Yg dpad letter [or aome yeara 1o come™,  We wonld meggest
{that the law be emechcled &0 ar to enable all appeals i1 surks
pelow the wolge nf Ba 7500 1o be heard by the district
jnlge rreapeetive of the date on which they were instlheted.

T. It apprac: i 13 that the powers of a Judge of the
High Court siting singly should be enlarged so ak to enable
bim to dispoae 0_?5]1 second appeals irrespoective of walua-
tion. Tndsr Sul-section (4 (C) of Section 20 of the
TravaneoreCochin High Court Act (Y of 11256} the power
axisnds uniy to “every appeal valued st one thousand
rapees ar less from an appellate decree and every appeal
feomn o appeflete order where the subjact-matter of the
eriginal st iz valued at ome thoumnd rupees or leas™,

0ninn  Fugobasjiy o Kurky Weekkdangn o [ R toed Kemle,
¢ 351,
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5. Similacky the provisn tn dause (iv) of sub-meviion
4] -A of Scction 20 of she 1ish Court Act providea:

“that = single Iodge shell not have the power to
dirpoge of an applicalivn to implead the repregentative
of a deceased appellant or respondent, if it 1s oppozed,
In iWwhich case ilw applicstion shall be hegvd and
decided hy the Eench cotupetent to hear the case™.

9. Thesc reatrigtlons are surprising as a Distriet Judge
if Herala bas jurizdicton 1o hesr appesls wp Lo Ra. 7,500
and 8 single Judge of the Higiy Court can and does dispose
of petitlons under Article 238, which involve complicated
yueatione of law.

It our view fiwese restrictions shuuld be removed end
the powers of a single judge enhaneed to that now ohtain-
ing in Madeas, If thie jz dome it will enable the court to
oledr aff the old casos which have been franzferred fo it
from, Madeas and bring its file up to data, '

0. The jucisdiction of the Ferala High Courl to ender.
iain a sccond appenl 15 wider than that of sther High Courts
by reason of the Travenoore-Cochin Aot XV of 1951 whish
J'J;rserted in sub-seqtion 1 of Section Wi CP.C. the Illowing
zlalide;

"(d) The fnding of the lower appellate Court on
dtly question of facl material to the right degision of
the vase oi the merifs being in confiict with the finding
of the Coumt of Arst instence on such guesticn.”

We were told that this provision had d et 3 Tendancy Secmd
in the prestding offivers of first appellate Courts to affirm RS
the decinions of the tris] Cowrts.

il. Although the atate of work in the High Clgurt ig Tha -

" utider control and fhere are oo epprecighle arrears, the ¥Wberdinae
same cannet be said of the subordinete courts. Tha gtate UM

of affairz in these courts i truly deplorable. Twenty-five

distrie! snd sessiong judges worked during the years 1953-54

and 195455 and terenty-tao in 1955-55 inelndbng edditicnal

digtrict and sessionz Judges, The disposal of work of theas

afficers is shown in the following Table—



e e .

Tame Ho 4

Clsdl Suite Seopll Qwuse  Sulte Civil Appenla Civil Mlscellensms Arpeal
Year Tomal  Lhspra- Balunce Towl Dieposed  Helance Trral Drisgpesed Habma:  Tord ]Jl!!}::ﬁﬂﬂ Halawce
far ai Ear vl far wl I-llf_l:ul.' "
dis- HE- dik- is
pesAl =al sl neso
I 2 3 q ) 5 4 n b 3 i L Iz Iz
Ta33-54 Thyl 22856 - =4&h 1) ' 1z 1308 S 1144 +238 1313 g7
[R54-54 v1a0 230 TP az L L3217 5Tl TR a1 IIg2 a7
Itn5-56 Ta440 2133 1703 17 14 Tandy SHEL ficgr #an5 II43 hra
Femsinmg Cos=s Lelmino! Appsle Crmlnal revisian: L4405 L:Tn%uchm ciher than
o
_m —_———— —i 1 T —_— - .
Totei  Diggoaed  Halepee  Total  1Haposed  Talaoee  Tatal u:a;pmzd Bolancs 'Fﬂ.] uu.pgif!d Hobames
far af fior af ] af d:lﬂ |
dizprisal digpuzal ciapnsal Bpea5d
. 1 _d_-Z-_. 3 3 - i i - 7 _E. i) In 11 12 I3
- - -
I1953-54 JI% 355 o 140 Fi A =i 1j yi 3z 1315 raLe :
TaT4=335 L 308 | 5% asch s rLy B1 ] 1742 £7as5 T
LgsE-55 s1z T 162 ] doz 157 240 4T L] 1554 15B ¥

ZECT



1023

13, It cannat be safd that thers iF an inadequacy of
judicial officers. Neverthelems, am i eyident fromn the
figures given fn lhe abowve table, the digposals of these
cifficers are low. TFrom 3 periazl of the Agures given in the
following Table, it will appesr thet {he number of old =rits
and appeals Iz extraordinarily large. (hver twenty per cent,
of the p Eﬂd‘"ﬁ guits are pyer five years old and sbont forty
per ceht. af civil appeals mote than & yeao old and a
rubstanda] number have heen pending for over iwo years,
The peed for the disposal of provecdings within a Tepson-
able thme doea not sasem to he present to the minds of the
judicia! officers conenrned, A sensce of urgency or a desire
for expedition would seem in be totally abaent

TABIE o. =

et mm om e m ————

Tuans off ¥ehr  Bopwoon Berwesn Berress Beqwecw MAbowe
Toaoading 12 2&3 &4 4 805 & yekr
TLOcs FEITF yriaTy: FNTE .

Regnlur  Smits . absissg lors a4%d g 4 Ir2x
IDE4nts 394 M g FEL 10hn
Ly R=gt B2 Lo 122 47> IRsE
Bregaler fppeals TR53-54 Bk r2o0 524 17 edq
195455 E T e 03 123
3ONLusE 1515 T 366 res uT

]:«,,1:1'3 —To Ip53-96 tome apeals were fmeasferred wa the wmabordinase
Judp'.u T - Bm.—;[m fall.

13. 1t was authoritetively etated by theose in 8 puslt.iun
fo kmow the true posilion that the ﬁafa}r in the dizposal of
proceedings in disirfed couris was due to the fact that work
is concentrated in the hatds of a few lawvers—four or
five—.and that the judicie! officers usually zecommodate the
advocates by granting  adjournments  frecly. It was
rernatked: “Nobody wanfz o become unpopular, Even
High Court Judges LIE 1ot wand to become uppopular. How
can the district judges do thet?” Although some |udges
attribatet thee delays dn ecirts b0 lawyers,  was codcedd
hat if the pragiding officers wete striet it gratding adjourn-
roentz, nuch of the delay canaed in the subordinate courts
ervlld Be avoided, We were infofrned ihat the recent
eatpblishment and decentralization of subordinate i

coners was itlended ooty olhet 1hings to combet

deleys arising fromn the concentration of wark in the hands
of a few advoerntes and ket thie messure has hed a fair
meazure of success. Further, steps may be takeh in this
directich. It is alsp neceseary that judges should leara ta
face sMDe temporary unpupulﬂ.ntg {bs Irietestin of
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expedition and Jong renge efficiency, Omece the subordinate
judicial officers vealime that laxity e granting adjourn-
metts will drawr unfavourable comment frorn the High
Cowt and Lhal frmness will be engouraged and gupported,
there is bound 1o be greater despatch in the dispcaal of
civil work, In wview of the heavy arrears it will alsg be
TNeepssAry {0 Pl some sendor officers exclusively for the
dizpesal of otd =uits, end relieve them of all curreht worle

14, The number of subordinate jodges' courts 'was
inereszed from one to three on lat Wovember, 1954, snd (o
=¥ an the 18R August, 1955, The following Table shows
the dirpogal of wark by these courts,
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15, The Table =at down below shows the nutnber of suits

peoding over one year and th i i
ng e e @ period Tor which they had

Tamx Ma. 7

Pend (g

—_—

D=twrets  Herwes  Beranesg Batween Abmt

Year I&k2 ki 3k y 4% 5 7 e
yeirs YHEEE ey T years
953-34 . 1 13 L 1 kL
I¥54"35 . . 4 41 L 1B 3
1955-56 - k1 EL £k Ly 15

16. There s considerably cunpestion in the subordinate
Judges' Courts; the uverage duration of suits dispossd of
after full trial iz high—B0l duyd in the yesr 1955-56,
Covivusly, this 13 doe to a large number of old suits teceived
by trohsfer from the district courts for disposgl. As is
evident [rorn the ﬁ%-ures gven In tabie Mo, 7 the number of
pending vld =uits 18 substentlally high and warrants the
tmmeedizte appuintment of schordinate Fadges for a tarm
@ dispose them.  All lhe orgieal suds pending- o the
distriel courts other than those exclusively trigble by
district Tdges shoold e fronsfarred to these officers for
dispesal.  The nutulws of suite valued above Rz AWM is
nol large as will be ssen from the figures given in table
o 8 below. Tt should, therefore, be possible for the exist-
ing aueksr of subarcinate judaes w keep pace with the
institutions, Thoy may be eatled upon to dispoz of a few
RERAINNF cESEE Alag by being invested with the powers of
Adsislant Bessions Jiadges.

17. Courid prosided over by Munsifs are the next Inwer
geade of courts mnd howe jurisdietion o tey snite valued
uplo Bi 3K uniler 1he provigicns of the Kerala Act (1 of
1557)  Thae fullvwing Table shows the number of sujts
inslivaled in the cegular civil oowrts of the State during

the three fnanciai yeare 195456, 1965-56 and 1258-57, clamsi-
fied according 1o value, '



1087

Pakre Xn. %

a oof oo, o Ma, vl B, af Mo, ol

i AILE LT AiLE sUiTE
Wenr of valoe o of the oI Lhe af the

nar o dalue ol welue el value of  volue o
vecsed g R, sotor- Ra, 2002 Bs. soou’-  widch
Ra 1nool- amd men’ and et Apd dbeve Sdonotbe

=iceulize  exc==ding vscimared

K4, 270c]. R gorgl- in monsy
TR53-24 . . 1358y he [EHETH FXC zfu
T4r4-£5 . - £y Azt ToR1 S04 ain
"955'5'5‘ . ' 699 344 139 1% 179

13. It is evident from the above Table that roughly 985
.ﬁr qunt. of the =uits instituted wee lhose copnizsble by
ungifs,

19, A quanciative ataiysis of the disposal of work hy
Munheifs, during the three fnonelnl years 1053-54 1896455
and 1835-58, given in the following Table will enakle ua to
Assess the gtate of the fles in these courts.

‘Tami: M, o

- 'l.'.‘-‘é'-'i.l.g'.ii{'t AmAll Cawse Sutra
ear Mool Lol idsposal Rolance “Lwal Dispesul Balaoce
O Ricess ler L
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A The fulloering Table ze1s oul Lhe nomber of original
-+ gmall cruze salE reaining pending at the close nf the
weatr 1063-53, 203433 o 1065-08 and *ke perinds for which
dhuy have heen peoding,
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21. It i5 tnpet vegrettable that the number of year old
suits ahould be more then slxily per vent. of the tofal
pending sulls, In fact, we were told that in the
Travancor: part of the Sdate a2 suit was lveated 18 'old’
only if it was pendlng for over tive years. The mounslis
why gave evidenoe hefore 1he Commisgion steted frackly
that they “were paving more alleotioh™ Lo suits pending.
over five vears, This slale of affairs can only bo aursbur-
od to the viles which preseribe & minimuom monthly dige-
pogal of work, forty conlesied original seite prr muoAif
This B1as not wonaturaliy led the judges 1o concentrate
an the lighter and sigpler guits and syatematically cvade
the hesvier vnes. This stole of afTairs can be aet right
only if all wear o1d svits are trested s& old and caplapationg.
for the pendeney af cvery nme of them obtained.

3%, The tallowing Labie shows Lhe average dizposal of
work of cach munsil bazed nn the institution. disposal and
pendency of regalar snd smell raise saiis for the three
[inancial years peecedings LRGSR

Tauss W a1z
Regulor Soii Emall Causs Suwing
Avieplar JAvipant SweEen AERrAZeE Mverage Svergge
svailuble izl poodeoisy availabk: diapeaal pndensy
for [
Jdlapians Aiscenl
1e3sn 34T +E- g 256 2LV 614

23, It wlll va secty that Lhe aumber of J'Egular Auits on.
the files of the offisecrs arc beyond ihe oflicers’ capaoty for-
dispngal during a year. The annual average dispusal of
procecdings is fairly high and £ may be said 1hal thes=
offgets are saddled with heavier work than what they cun
carry. Therefurp, if appears nécessary to inerease  Lhe
nwnler of munsifs urtit the pending old suits, which arc
likelw to he heavs amd sericusly contested are dispossd of.

2, The averape durafion of vrigina! scits disposed ol
by Munsifs after fall trial during the thiee yesrz 1953-A4,
L9R4-00 andd 1955-56 waz SO0 147 fnd 731 days resaentively.
The reason for 1hiz i ool [ar o seel w larger the-
vidume of work posted per day, the greater will be the
average dusation.  Almosl all ihe Munsifs baw a pend-
ing file of about UG to 1000 suita.  They have &k
roygghls forls 1o ifiy sains per azy in oeder that cach of
the pending =uils may ikd & plase in the cause list at least.
poce 4 meath. in view of the roles prescribing minimm
wmonthly disposal. they noave te digpose of sbout  ioeo-
oflglnal suiks or a8 oumber of other matters whieh can be
equated to two originel suifz or thereabouts so that thew


























































































































































































































































































































































































































































































































































































































































































































































































