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a0.- WRITS

I, The jurisdicticn conferred by the Constiiution Jurlnficsion
the High Courtz by article 226 j]:}n hotable advanneﬂ::pi]r: undty ool
the poaition that existed in regard to the issue of pIotoga- e 36,
tive wrilz before 1the advent of the Constitulion.  ATmost
in fdentival weeds, 1the Constitution eonlorred simiflar Jjuriz-
dbction oo the Supreme Courl reghricting It {0 cages of tha
mnfringernent of Fundamental Rights, .

_ 2 Trior to the cotmmehcement of the Constifution, Lhe Pre-Cone-
jurisdiction &4 jssue prerogative write existed only in the Litidod
three High Couwrts of Cialealia, Madras snd Bumbar in the FoOUT
ewercize of their original jurisdiclion. These H-gh Courtes

were hold tn have derived this jurisdiction by roason of

thair having inherited it from the Charter eablizhing the
supreme Courtz in e three Presideney Towns, Kot only

was the prger exereiset by the theee High Courla confined

t the Iueal limitz of their originsl jurisdiction hat it was
restricted o Lhe egthority o D#we writs vested in the
Courts of the King's Hatich Division of the High Courl in
England al the fime of the estaplishment of 1the Supreme

Courts in these towne

3, Under the Constitutinm, every High Court has nowr preven
been vegted with this jurisdiction. The jgypladiction exlends posicks,
throeghot the termitories o rolptlon o which the High
Court exerciges jurfsdistion so that its ambit hg: Toen
"greatly amlarged and inelndes the territory owver which the
High Court exercizes nut only orlginal but alzn appellate
Jurisdiction. The nature of the jurisdiction itseif has been
amphified by the uvze of thr exprossion "dircctions, ordars
“or writs” Including the specified writs mentloned is the
artigle.  Further, thewe dircelioks orders or writz can be
isguad not anly tor the enforcemnt of Fuondimental Righta
Mt el “fur sty other purpese®™,

1. The conferment of such 3 wide jurisdleton coneucs Tpe e
rently, in the case of Fundamental Bights, on the High fc i
Courts and the Supreme Couvt waa, perhape, Inewitahla,

The eonztitutivie-maloers, having included a bill of Tights
in the Constitution, had necessarily to provide for remedies
Tor thelr valurcemeent, They aluo covisaped »n Welfare
Btale with its novessary mess of parliamentersy smd sehord{-
note feglislation which wouwld involve constent interference
with the nnrmal life of the cibdzen, ESnch mtense ligislative
aglivily aned the enloceement of he regulakions mede under
atatutes by edministrative agencies mnade it essentinl to
Ivrmulale provedures which would cnable the citiorn to
approach tﬁe courtz to obtain speedy and effentive redress
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ogalng: an unconstitutional chactmenl or uhwsrrabbed
exerutive aclioh, Articles 32 and 226 would, therefore,

seern to be an indispensable part of the siructure crected
by our Constitution.

& Te iz ot surprising that full sdventage of lhe wopedi-
tioua end effective re provided by orticle 226G of the
Conslitution hes been . It is efferctive nol ohly in
that it pomferr wide powers on the eourts to teane directions,
urders ur wrilys; it s effeekive also becowse of ks soall sost,
CGenerally, the poprt fee on spplicatione under article 228
has been righlly foced 8t 8 very Iow figure, The chorging
al higher eowed [oes oty applicationg for vindication, among
others, of Fundamental Rights would in moat cases amount
1o & dendal of these riphils, The remedy hoz been expedi-
tivuz ecouse the High Courte have juatifisbly piven the
dispodal of writ putiliohs precedeae: over othier work by
reazon ol the urgency of the guestiona invalved No douwhi,
in sonee High Courts, applicstions under acticle 226 have
irmpeded the nther work of the Courls. Thal, heoweyver, gan
be oo groutnd for the abolftion or cortailment of the scope
of thiz proyigion. The conslitatlon-makess intended the
High Courts to shoulder thie additipnzl burden and if the
granl uf this jurisdiction rveguires additlonal strengih 1o
the High Courls, provislon Ior such strength =hould not be
prudped.

6. The benefcipl efects of this new jurisdictipm cannot
be over-estimeled. Itz existenoe has made the oitizeh
vohseinis that the State exisls prirmarily for bis good and
that, under ils laws, he has rights of which he can obtain
quick crhloeerment by the highest court in the State at =
very peasoneble eosl,. The knowledge that a citizen canm
bring a matler it o summary manner before the courts i a
Low dows’ time after Lhe promadgailon of the lew or deder
has mede ouwr Government deparimenls wary in thelr
geliona. The wery lamge nuwmber of atatutez and orders
whigh hawve been struck down by the Liglh Courts In the
cxereize of their jurisdiction utder articlea 226 iz 3 power-
ful teslirmony te the effective nature aod Lhe esseotiol utility
of lhe remedy. Our epdeavour, therefore, must be to
proserve this wide and effective jurisdiction snd help to
make the remedy function with expodilion so that i may
trudy serve its purpose.

7. The ataternenl below gives the figures of the inslifue
tinn, disposal ol pendency o writ apﬂ-;ntmns in tha
varlnia High Courls ducing the years 195456,
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& IL appears from the Ogubes which we heve been able Hxteme
to collect that o humber of High Courts have just manapmed 4o,
1o ketp pace with the writ appliestlon: which hive heen
filed before them frum wesr to year, But some of them
have undoubtedly Iaﬁi{ﬂ_ far bahind. It is of the esselce
of the rellel contemplated by article 226 that it should be
very epeedily granted. The delsys in desling with these
apﬁ]il:'aLiuns not only inconvenience the citlan wheae rights
sre threatened or infringed hut they alzo hemper the State
In (b dischurge of its manifold admdnistraliore functiona.
We potice that, in zome of the High Courts, there were
pencing on the 156 Jonuary, 196%, writ applicationg flled in
the yesrs 1854 end 1865 Some hoave besh pohding for an
even Iohger period, though this mey he due to Special
reascne.  The statemnent helow shows the yoars of the ingH-
fution of wrlt applicativhs pending in the varicus High
Courta on 13t January, 18987,
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9. We have aleeady indicpted elsewhere that, as far e
poesibile, these applications should he disposcd of within a
perlod of =ix monthes from the date of theiv institytion, We
have alsp deslt elsewrhirry wilh messures whyich tan be uge-
fully edepied for serutinising these applicatiens at 1he
adtnassion stage s thal the filez of the Courls mey not be
tlogged by appliestinonz which prima focie have no merit
anq whish are bound eventually to fuil

L) It i= negessiry Lo briciy discvss Lhe ménoer of dos-
tets of applivetivn: under arlicle 226 foilowed by  the
diferent High {ouris, in view of the delays -which have
arizen an lwir dispoesl by some of the High Courtz, Al
High Courta ewanune these applicationz hefare admitling
themn, Im some of the courts, thiz exarnlnation ia made
a Bench, while in atlhers a single Judee deals with thern at
the admission stage. The adventage of o Fench doaling
with the matter mnitially is that, if admizsion is refueed, no
guestich arises of a Lelters Patent Appeal being filed ageinst
lbe order of redusal. The practee of admissions being
deaTt with by o bench is followed on the appelivte gde in
Liotnbay where we are told that a large num]lgjzr of applica-
tivtts arv regecled et this stage after p fairly full hearing of
the applicant’= counzel. Woe  shouold hesve thought tha
mulliplicicy of proceedioge could he ayvcided, 1f initially a
benck: dealt with b tmatier. 1ln Medras, however, tha
practice iz different. There, o ringle jwlge deals with
armizaons. Therealicr, if the application ia adwitted, thera
is & neering on the merits alen b 2 aingle judee. A T.ollers
Fatent Appeat lies fran the decigton of the single judge,
but the apprel is oot a8 matter of courze. A Bench of Judges
decides whether the appeal showld e admitted I the
sppesl is sdmilted, it i3 eventualiv heard on the merits by
the Teoch AL fest sighl, rhis provedure seems to he
cumbrous &nd diletory but the figurez made avyailoble to ws
of the number of applicativn: fGled, the oumber edmikted
and eventually the rumber in which an appeal iz Aled and
admitled indieale Lhal e Madeas melhod (s not unsatie-
factory in the resundts it wlelds. In Allababard alze, a practics
somewwbal fimilar to that In Madras 15 follvaed in the
matter ot dealing with applications under artiple 226,

1l. 1ln view ot ihe conflicting opinions expresaed, it iz
dilfienls for wd to make a deliite recosmendation oh the
subject. What is to be aimed at is very expeditious dispoanl
ef 1lese apploatinms and within the time fndicated by us
ahave, »iz. =iz mnnths. It muey be that conditions io
@lfecent States differ and that what ane High Court way
bawe found selislaciory may nol work egually well in other
High Courts, We nnuld, therefore, leave it th each High
Court to devise il vwin procedore in these mublers.

We iy, at this atape, deal wilh toro matlers which have
been broughl Lo our noties in regard to the procedute
gdopted in writ applications. .



s
32, ln cur Beport wn Lhe Speeifle Rellef At we roosm-
inended the vepeul of sactinn 4h of that Acl as we hayy T,
In article 226 of Lhe Conatilulicn, & provision wlhich is of 2
far more comprehensive natire, We bave, M 1that report,
recommentded thal in order thaet the ocourt may, whelever
-t deerog il neceasary, delermine coniroverted guestions of
fact in dimpostng of writ applivations, it should frame rules
-=nabling such evidence 1o be led cither oo afidavits or
via ppce, A number of High Courts hove afready made
auch rules. We inyife allentinn in this connection o para.

AT of the repurt referred 1o shove.

15, We alzn inwile alleation to o view, widely exprossad
te us on behalf of State Guvernments, thael courtz grant
interim sleys in writ applications tw readily so thal &
number of adininistrative measiires of impnrianey sre held
up for considerable perfods. Such stays have, it iz said
boen granted in o number of matters which, having dragged
-on for a cotisiderable Hine, huve eventually been dismiszed,
The figures collegled by uz do indicate that, in sotme High
«'curts, o inkerim atay i granted in g large oumber of
-capes g, semelimes, almost as 2 matter of fourse.  This
is obwiously very undesirshle. An application {or a slay
m any matter iz reguited Lo be suppnrted by special eireum-
slunceg.  That should be sn in o preator degree in the case
w01 b exlraordinary vemedy in lthe nature of an application
Aander article 226

1. We are emphalicelly of the view that the egurts
sshould be very cireumspect in dealing with appHeations for
Intorem stey.  We have been informed that, it some of the
High Courts al any vate, it le almost an sccepted ruls that
# slay will not e gesnted befove the regprndent™s feard.
‘There may bo casea in which an immediate order of stay
1§ uhavoideble. Such cases may be dealt with by granting
-an immedlate stay for & very short lime within which the
regpoiidenl could be aerved with a notice snd he heard, In
dealing with applications under article 226, courts ave bound
it ser, while eafeguarding the rights of the citizen, that
the mackitery of adeinistratlon s net  unnecessacily
imneded.

15, It has been sugpesied that the remedy provided by
erticle 236 has been availed of by psmpmsses 1M luxstion
tatbers apnd thet 3o many casvs thiz has resulted in holdin
up of gezezament. ahd collection proecedinps by orders ng
interitn #lay. Indeed, the ¢vil was said fo be =0 wreat that
al one timne it was sopgested that article 226 should mol
apply 1o texatinn tmatcers,

Thir stulemsent et ot helow shows the number of writ
petitinns relating tn Centtral and Btate texatiom Taws in the
verious High Courls during the years 1954 1955 =nd 1856
and the pumber of petlliohs in which stoy oeders were
wadn.
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18, We Jo not think thal the figures collected bear out
tha very sweeping statemnents which have been made from
time to time, in this ¢onnection. Mo doubt mlerim stay
applicelions have heen granted too ceadlly by some of the
High Courts in texalion maccers 2 in other cases, The
matter is, howeser, capahle of being easily corrected and
needs nu suek Jdrastic remedy as hae been advocatad, .H Mo chig
greater cate is to be exervised in granting interim staye in {?;n“b“""
writ applivations generally, even greater care is heeded in [t lodiction..
deallng with applicatione which eenmen the azsessment and
eollection of Central or State taxes. If such core (5 exer-
cised, there need be no apprehension of any interlerenoee io
any subslanlial degres in the sasessment and eotlection of
taxes. (Ine may not furygel, in this comnecticn, that aevers]
reporivd pases indicate that the grent of an order of stay
even in texalion mallers was fully juetified in as much as
the orders mads were manilesl]y unjust and oppreesive.
It muy he ihal some cases, parbcularly esses invulviog
guestiona a3 to the jurisdietion of the ofieer conducting the
aseeserment or of the rvives of the subetsntive or the pro-
gedural laws, must involve a stuy ol procecdings, The
remedy, in such vases, is to expedite the hesring of thece
maitters, giving them precedence in the list of article 226
matlers posted Ior heaving. Indeed a genersl rule mey be
mede by the High Cuoucts piving precedence, in the matfer
nf hearing, to Eﬁl applicatiohs concerning che pgmeasment
and pollerilon of Central and State taves

17, Tho decizgion of the Supreme Court in the cese of the Temitagial
Election Commission ¢ Saka Wenkata! Ran has  greathy L'-l.ﬂ??.’mm
resirioled ke ucllity of the jurisdicticn comferred on the p‘.,m’fh
High Conrts by article 228, The court has held that, [n order ppgey
to enshle the High Courl Lo emereise jurisdiction under that artick
article, the astharity sgeinst whom the voder or diveetion ia 226,
sollght must be lomated within the juriediction of the High
Courl. The Gueegnment of Tndly and eeveral stetutory
autharities and Tribunuls, the opersiions of which extend
thooughout the councry, bave theiv headguarters in Dalhl
As a result of that decision, High Courls other ihan the
High Coure of the Punjab hagre found themselves unable to
crorviss jurisdiclion woder arlicle 226, when Lthe statubory
authority or official coneerned hae headguerters in Dolhi
This Llends 1o deleat the very  purpose of the Jureisdiction
confarred by article 226 which i3 to ensble & pomon to seek
a retnedy under that arlicle in respect of actz done in
violation of his fehts wilhin Lhe Stude by ao applicatict
to the High Court of his own State.

A later deciaiot of the Supreme Court? secms to hava
modifiecd the carlier view bl the matller s by ho means
clear,

In our view, lhis hurd:hip imposed wupon 2 prsen scek- Beed S

1olifick-

"ing relief need: rermaval. o

18, I B uoeg 8 Cop.ozoo.
1% Thagnl Faonin MMwdsliar e 1. Vepkotacholim Porli, A, L E,
Ioxk 3. O, o, dats
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ff“mf i9. Eh_.u' recarnmendations regarding the wiit Jurfsdiction
mende- of the High Courls woder article 226 mey be summaerixed a3
1kcna, follpwre: —

{1} The: weiv jurisdielon of the Hlgh Courts hes
served o very wseful purpuse and  showld wbder no
civeumatances be restricted,

{2y The sloeneih of the High Courls should be lo-
crensad wherever necessaty ta enahle thema to deal with
thiz vxtea wotk capeditlonaly,

(3] Writ pecitions should he dizposed of within a
period of six moeaths from the date of their institution,
The present duration of these pelitions in some of the
High Cour i toa lung, :

(4} These petitions should be carefully serufinized
at the edmisaion slage and a rale nisg issued only in
Propur casns,

(%) Iz should bo for the individisl High Courts 0
deside, having regard to the loeal rvircumstances,
whather writ pelitivns shoald be beard by a single
judpge o by & bongh o the firet instunce.

{f] Rules shouid be fremed by the High Courts oo
the Moes indicated in o Report on the Specilie Helist
Act o enaale them to record evidence sind (o deterntine,
if necevsary, dispuled questions of fact in proper edses
in nrecepdinga under article X2,

{71 The eoards shoutd ha circumagect tn gprenting
5i¥s i Wwrit petitiong and nuemally stay shouid  be
ordered ondyw afivr giving notige to the respondenl atd
huacing him,

i3 To emergent vases, whien ah er frarie s1ay Is
ordered, il shoold e operstive only for a very short
time within which the respoendent. shoold be gerved with
notive and hoaed.

(9} Care shouid be pwrtanualarly vxercized in prant-
ing slafs in revenue matlens in which it is proposed to
atay *he asscssment o eollertion of texos

(20} Steps shonuld he taken to remove the harcdshlp
o the eitizen created by L deelslen in Flection Com-
missivn ¢ Saka Venkata Hag



31 —ADNMINISTRATIVE BODIES

1. Our Cematitution gawnot function and no nalion can
murch along the trile demorrabic way of life without a true
and contivuons realization of the impocanee of the cule
ol law snd of judivial review of legisletive and executive
petipn.  Our Conatitntion in it prearmble aspires too build e qua
a sovergign demacratly repubdic dedicated to the ideals of in che Cons-
justice, likerty, eguality and fraternity, With these ends fucion.
w view s provislons cenhody o eXproess terms Lhe poweer of
judicial vewiew in the courts of the Jand., » powsr which
wis recopnised o the United Sutes only sfltcr a lerng
strugpla,

The Constitulion hes furlher tsken care o provids us
with the bulwark of an integrated and jrremovable judiciars
s0 thal our news bum cemovrasy may ae es:ured of proper
gromth onder the wings of 2 watehful and wvigilant gropp
of judges. -

2. ¥l i hos Decome umual among politiciane al the [0 ofrm.
Centre amd in the States while paying lp service fo the o Titlien.
rajescy atd dignity of the Taw eo decry the Judges as sitting
It an “ivory lower™ and fuiliog o keep peee with what the
politiciats think are pragressiva ideas of the Hmes. They
ave pot hesitowed cut of their wisdom to edmonish the
judges and tender officious advice that their job did not
eonsist m “F-Itﬂnglu'l.veurlng ‘wlg and pown® for w rumber af
hout: a day and look wery learned”.

. Legislalivn has also been frequently passed placing yopoctance
exernbive aetion above Lhe courts of lew and this imperilling of the mle
the wery suthority of the mile of the law in our intant of 1AW
demncracy, Referring o certain legislavioh passed by the
Blate of Bikar, & Chiof Justive of India wee ennstrpined to
-ohzerwe: "Legizlatinn such a5 we have Aow belere us is
calculated lo druin the vitelity from the Bule of Law which
pur Constitution zo urownizszakably proclaims, atd it [s to e
hoped thal the democtalic process e this eounloy will oot
furetlon  along foese Unes®. It haz fkerefore wootue
nacesanty Lo emciagise the irmporlance of the rule i law and
the zole cf Lhe pudicia~y s essential to the ordecly develop-
mettt of domogrgcs i Ixdia,

One of our Constitution-raekera, 5 distinguizhed lawyer
stated: “The proper [unclioahg of democracy to which
thiz eolntry is committed depende on the Tule of law being

Wrine flinisles Tehng gz the Staee Tare Minist==" Confreeoce D=l
in Thclhi i Tosg.

TRan Prgsd Eamean S5k mi The Siale of Bibar dpd nihers & L R,
1oy 3 0. p. 215 AL . 209

an



The rule
of Ta=m aod
jusficiad
EviEer in R
. welfars
SiaLe,

Ity Epacial
IENPRrE LAmcy
ih Iodio.

[

the basis ol our institutiong and thal in its tom depends upen
thi positicn accorded 1o ihe Supreme Court and ihe High
Caoyrts in Lhe constituiional stractuce and theiv relations
with other organz of Government™.?

- The same iden was expressed in more foreeful Tangusge
by a Judge of the Celeoatta High Court in lhe following
waonls: A nation that dees not know how to respect ihe
rule of lw and the judiciary as 1 Mosl interpreter is g
nation that is not fit for the demeocratic way of lifeh'?
Ordered socieiy and democratic propgress sre inseparable
Truen them.

Ax was geid by Visoouul Senkey, "Awid the roos-
cwrents and shifling of sands of public Hte, Lhe Law 35 Ll
a great Tick Upun which 8 man may g1 hlg [ect and be safe,
while Lhe inevitebla inaqualilivs of private life are pob se
danpernua in 5 eolnilty where every citizen knows that in
the Law caarls, at &My rate, he oon ol jostioe® &

4, The rule of baw and judisial review avguire greater
sipmificance in o wuelfare State. The maintepance of lawr
and order snd the prevention ol cxternal aggression  are
but a patt ¢l the [unelionz of such a State, IE hue a
warigly of other activities which brpp it into comstane
towrh with the iife of the elllzen.  Elsewhere, we  have
given figures of the vast amount of legizTation which has:
beern voavied during the tasi thyee Years by the Unien
#nd the States. o greatl desl of which impinge: in a ariety
of ways oo vur lives and accoupations.  Much of it alss con-
Ters larpe &% of the execulive. The greatey chere-
fore ig the need fur cvaseless enforcement of the role of
law, so thet the executive may hot, in = belief in ite
munepdy of wWisdom end m oite zeal for administrative
fthicienuy, overstep the bounds of il power and spropd
11s Lwntecles inta the domains where the citizen showld
be free to enjor ihe lberty gpuaranteed to him by the
Constitation.

5. While what has been said -mbove I3 true of any
welfare State, it is of far greater importance in & deto-
eraoy WKe curs. In our expberance to estebliesh a  welfpre
Stute we are apt to be impetient and ride roughehod aver
individuals' righis ss matters of Jittle voneequence, This
ig nol 1w bo encouraged, Respeet for auch rights iz the
very esience of  demceracy. Az 8 soecialistic Pelme
Minzater of the United Kingdnm has stated “TDematcacy
iz the pule of the majority with respect for the right of
rninor ties™,

' Address delanzped By Sir Aladi W rishoagwany . Tver or the  THamopst
Jubile: Cebbrorlom of the Bladras AdvoecAres  Assoodarlm an TTe4-IR4%
AL E-‘}:‘.].I!."qj:l}_'l'{lung] =5- Lk _—

t. Justic: B ¥, Mukhodee's speeeh o the Josnmration of  the Legy
Srudy Gircle of tle Caleutie Smoall Cause Cuet Cfub on -5 fA. IR
Igie Jmyennl p, 320
Aol by the Committe: o Minieroe's powers Roport, page 5.
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The country having ctagnated for pver one hundred
and My years under [oteign rule, our legizlatures are
‘now trying io advance the naticn im  all dircetions. In
their zeal to achieve gquick remlts, they have not infrequent-
¥ chacted leglslation incerlerlng with the vital and Jdaily

" functiong of the ¢itizen. In or that their poliviesa may
£0 forward unintorcepled, cthey have endeavoured to ep-
-trench the execuiive snd succumbed to the temptation of
reetricting the powers of the couris,

B, Mor must we lost sight of the peculisr circumstances
which brought ws indepondence,  Ouy  success in the
ple for freedom wes brought about wery largely by
“the efforts of a powerful political party with a  aingle
well-knit political organisation, That parly bas now gome
inte pnwer atl ower the country and is in Dhar'ﬁ:e uf the
wfant demoerasy borp of our independence. party
and ita orpanization wicld an almost walimited mMduence
throughout the country.  The legislatures which have
tbeen clected refleet jn large majevities in mosi af  the
"States the wviews of this parly. There 3 oo cffective
apposillen in o large mumber of legislatures. In such
-conditions, both the legfslatures and the executive imeswi-
tabiv tend to bo intolerant aod  sometimee even  com-
“tempiuous, of thie deeisions of the gourte Interpreting lawe
‘i a tnanner which they coneider to be vppused to their
policies. Thie teodeocy Lo trample ruthtessly upon the
rrivhts of Lhe Dedividuals with the gid of a steam roller
ronajnrity is to b depresated, As has been said:

“Whereas in India toduy, the Legislolwrn is really
domminated by 2 single party snd whera the Preas ia
oot fuoctioniog [ulky as che fourth estate of the
Eeglm, the execalive must be kept in bounds wuntil
oppositlon has grown by & conselenes of Its own,
Authority hasz fended to give the executive a taste
lor blankel powers which it is almost impossible te
conlest in s Courl of lawe. The last of cur  defences,
the judiciery iz being rendered lesa effective by remson
of the dralting of cur Iaws and ordinonces which
meke it almost impessible for the aclion of  the
executive to be gquestioned ™

This position was envisaged b}r Chief Justice Mania
-as far back as 1043, He said:

In view of the Tecl, howewer, that the ooposition
ia negligible, the poeition of the Judiciary begomea
all the more inporiant. Tn the Leglslative Assembly
g bill could be passed snd mede into an Act without
rack diffienlty ... Having regand to this pesition of
the Legislalure, it the Exeoutlye ovexTiment, which
in now responsible to the Legislature, does acts which

‘g:mn:d feon the Eacesn Beonouenist dated che  Sth -'Lprll 104 L'u;r
, Sle . P RomAswamy Tyer in Jt5 nddeeds ot the IHamend ]ub.iftn:!eh’.l—
*tion of che Ml:lﬂa fdvooateyt Axiaciaticn on 15-4-T949. A T, B 490, fonctmal
P 37 8 P 3a-
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encteach wpon the liberty of the subjact, the only-
furum which gan give redvess ageinst the irregular
actinn of Lhe Excoativo, is the Court™)?

It waus aaid by Jeffereon in the early days of the Trnited
Btates of America: “The exevulive in our Government is.
npt the sole, i1 is searcely the prineipal object of moy
jealousy, The tyranoy of the Leglslalure is the most.
formidable dread at present and will be for many yoacs"?

Y. The legislator chafing at ihe resirictions imposed
upon his power by the Constilution hss failed to appre-
ciate the new role of the judiciary wuler the Constliution.
On oceasions he bas esnplaitwd of the attitude of  the-
fourts, somstimez in unbecoming Jangnage.  He forgets.
that thiz role hag been vxpressly cast upon the cowrts for-
the eotmon weal. The Constitublon in gxpress terma.
raquires the fourts to el a3 o supervisory body in the
matier of laws elleged to encroach upon the exerciee of
{undamental rights.

The line az to hew far a Taw shall go in deropation of
the citirens fundamental righls is, sccording 10 the-
Constliution, to be drawn by none olher than the judiciary.
Governroenis and iheir policies mey change, What von--
tritttes to the stability of the Btale is iLs judiciary, A
pation may afferd to lose ita confidence in f: King or
even in abs Parlisment but it would be an evil day it it
loaea itz confidence an its Judiciacy. Amidsl the strident
clamaout ol political strite and the tuinoll of the clash
al vonflivting clamses, the sourls of law remain  sleadfast
am] impariial, Ooly a rewl sod fall gcceptance of thecse
principles, can vnable our new born demacralic republie to.
survive.  Lasing cursefves oo this fundamestal assump-
tinn, we nw lurn fo 4 Earvey of gome of the problems
arising out of our rapid march lowards a welfare Slagte.

&, Society in the Lwontieth century has become exosad-
inglyr cornolex and goverementat funetions have multiptied.
The chunpe in the chtEu and ehuracter of Covornment fromy-
negative tu posilive. thet ie from the lafssez foire to the-
public service atate, bas resulted in the coneentration of
cemsldorable power in thie handys of the zxecutive branch of
Government, The dlreet rezult of this has been the growth .
of administrative law,

The probleen before us thus is o prevent Lhe potential
threat to justice ahd freedom from the grestly oxtended
porare and functions of the modern State,

Weilfare schemes are planned  wnd introduecd by the
Government in all progecstive demaoerstic Stales. To dasrdze-
and carey oub any general welfare scheme, it {8 always
fiposch At b inapgurocien of the Assm Migh Court A, 1. R, 194B-
Twurmal oo 4.

Maited by G- T, VenFala Subbarso @ Legml Pillarm, of Descracy,,
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necessary 1o affect adversely some private righta of pri= ThE prrohe
perty and peraonsal liberty, Thege facts have to be faved by beats.

all those who llve tn 8 Welfare State, The trend o the

eame in gll counirics whether o i in the United Kingdom,

the Tnited States of Amverica, France or India.  The rTeal
problemn therefore i3 “ta reconcile freedom and  justice for

the private citizen with the necessities of 4 modern povert-

ment charged wilh the promotion of far-reaching sorial or
eeomoTnic policies™.!

8, {n prder that Governmeit moay be able to dischurge Dﬂﬁ‘;;““
the variety of funclions which 1t ia called upon 10 under- nui'.r pnm“
take it hes beromi the practice to delagate legislative
powers 2% well a2 prwers of adjudieation to administrative
Organs.

We have elsewhere referred to the growing volume of
delegated legislation in our eourndry and the measuras
B to ensure ils sorutiny before its emadetnment so that
questiome may 1ot later arise s to s pires and its compati-
kility with other laws, The extent to which Parliament is
campetent to delegate powers of leglslation has been
exsmingd by the Bupreme Court in the Delhi Laws
Reterence® Whal we are concermed with in this chapler
iz the delegstion of powers of adjudieation in adiminisra-
tive snd quosi-indicisl matiers to tribunale consisting  of
administrative officers or hodies at different ledels,

10. The subject of administrative adjudieation has 0 Awminie.
recenl yoars roeccived serrious attemtion I §ll  countries. ootive
Adminizirative adjudication ls said to be a major threat to Trdmme,
the rule of lew. Fuor. az Digey has explained “any encrozch-
ment ob Lhe jerisdiction of the courtz and any restrieliots
an the subjects’ unimpeded aoceea to them sre bound to
jeopandize hi= eightz....... ™

Llt. The increasing tendeney in Ebgland to  invest
adminisiratlve agencies with powels of adjudication has
keen thus explained; *“Tho irend in recent yroars has been Thelr
to subordinate mdividual rights to what is concelved to he toceme,
the public welfare. Parliameni seewns o heve boen appre-
kensgive teat its social pulieles might be nullified by deciziong
in the courfs in protection of individnals whoee rights are
invaded, It 1= natural that (he executive, charged wilth
carrying eut 3 aocial policy, shopld view with distrust any
interforenoe with that policy, Where, therefore, there may
arize = dispule betwesn, on the ome hand, an  indjvidual
_whose praperty is taken or whosc other rights have been
tnvaded, and on the othor thrse who ere charged with
executing that palley. such dizputes have been fncressingly
“fale af Lovw be Sic Willisio Paceck Spens, Rrerish Trumal of Aidm i
veprias Tane, Vel TT igss-56, p. 4. )
1, In she Dethi Caws Act, rg1z, 1951 S.0.E, 747 See aldo HAlnarsin
Siogh . Chiirman, Prina Admidlornoe Committes, & TR, w=g, 50 M
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withdeamm  frotm 1w bradilienal coucts and  vested I
adminiztrative courts opF bodies, vr in Ministers eveeuting
gquasi-judivisl functions™

l4, The wvlew of Prof. Rokson, a noled autharity on
Administrative Law iz oot wery diffvrent.  He ohsermees:
“This lendenvy is not  the resuft of a. well-thought put
constilutional principle. Tt growlh was haphszord, spora-
di and angyylemalic. Yet it was net, on the other hand,
due to a fit of shsentmindednes:. Pucliament 4id noe merely
owerlook the cuurls of law. Hut the possililily of setting
up new orguna of adfudication which would dv  the work
raote Tapidly, more cheaply, moure efficiently than the ordf-
nary courts; which would possess greater*techoical koow-
Iedge and fewer prejudices  esgainst  govermment;  which
would pive greater heed to the social intevesis invelved and
shuww losy splivilude for private property rights; which
wolld deelde dizpules with & vonscions effort at furthering
the social policy emhodied in the legislation; this prospest
lered zolld advantages which indueed the legialeture to
extend, in one ephere after ancther, the administrative
Jurdadietion of goverhceend department: so ss io include
judircial functions affecting the amelal rRevvicez. In dolng ao,
Parliamenl was otdy repeating a prseess which hea happen-
ed zgein and again in the hietory, oot only  of England buat
of many civilised countries™

Bicey and zeveral athers following him entirels rmis-
undersicod the true talure of the Code of rules whish
conatifuted the droit edminiriratif in France and thought
that thers existed no administrative tribunels or edminis-
trative law in England. He concluded: "It would e =
grave mistake if the recognitlon of the growtlh of offleds]
lawr 1n 'F}nélanu_{ led any Englishman to suppose that there
axlsls ih England as yet any true administrative tribuoals
ot any real administrative law ™

13, If iz btrue a8 Lord Hewrart, then Lnrd Chief Justice of
Englend stated in his address to the Amaetican Bat Asoera-
tion in Seplember 127 that the commmon lawr of Englend
does not recognize any  droit adwinsstegift It de aleo
true thet in England there exists no aystern akin to  the
French. PBut it does not follow that England iz without a
swatemn of administralive law, This ssems to have been
Iater veeoghiged by  Dicey himaelf* T cannot be denled

15 non-Sdminlserorive Procedore and the Rule al' Lavs, Briclaly Toormaer
of Adminialeative Law, ¥, [, 1954-55. 0. T4

"Tiastice and Admioivrntive Eaw  3ed Bdltlon, pne 447443

slodeny = T.mr afthe Constiolion, SUediiion issued in rory Tntrrduce
*ino xliv :

1The timick, Sepr, 1, Texyend Sepr.o 30, dged cild by Kebdow op, 0,
P 3=

1The Admnistrrive T.aw in Epglaml Developonence by &Y, THomyz
Law Quarisdy Revlew, Woluoo 31, page 48




err

that lodey there axists in England a vast body of admitie
trutive law and numeroug bodies other than courts  of law
exerclaing judicial or quasijndicial funetions. The Erowth
of adminiatrative law iz due to the expansion . in the Fame-
tiong of government from. one field to another and  the
Progressive limitation of the rights of the individual in the
intereste of the community as a whole. Therefore at the
prezent day thers has arisen 3 peed for a technique of
adindication hetter fitted to raspofid  to the gocial reqoire.
ments of tha time than the claborete and costly eystemn of
decizion provided by litigalion in the sourts of Bw.L

14 An it has been aszmeried that the French system of
adroinisirative tribunals with the Conzeil DPetet at 1t head
can zerve a3 3 medel for a svstem of adnunistrative b
nals it ouUr counil¥, We propose U0 exemine Up Fremeh
Fystem it some detall

The French ayastem of administrotive law—oy the The French
“Droit gdministrotif™ az it i@ commonly  referred to, s -
elearly a form or branch af law which governs the deallngs J2, 98-
af State offivisls with priwate citlzens. The popular cobcep- frepdoe
tlon that in France, the Btete officials in their officig] degl- W the _
inpgs With private citizens are shove the law, or are a lowy ==l
unto themselves, i crroneous. The official transgressing
the bounde of law or acting cobtrary to the yyles of natural
justice in bhis dealings with the gitizen i aubject to & Ereacer
an mnore effeclive control in Franes than In gome lo-

Baxon coontries,

V. The essenkial ides which underlies and glves meat Y pange
Ing to “grid administratif” ia that "“the position and  Ma-
billtica of State officials, wnd the rights and lisbilitics of
Privale indvidgals in their dealinge with offlelals B2 Tueh,
form i separute and distinet chapber of law, which depends
apon prineiples differant, indeed, fromn the principles of the
ardinery law, but nevertheless lepal principles. Mor is it
that the riphts and liabilities of private individuals In their
dealings with officials as such are matters which are beyond
or beneath the reach of established legs]l propedure, It iy
rathier that for theac matters s specisl precedure 13 provid-
ed which haa its own Courts, itz gwn cases, Its own prege-
dents, end its own methoda™2

The system has developed remarkably dyring the last
eeptury wed that which wes onee adminiefrative hae
become more and more judiclal ko character amw] in fact at
nn titne was e judimial element ghacol. Thus, the drodt
admintstratif is a definite syotem of law with set Tuleg and
principles  whilch, however, diffar  from the mjlezs  and
principles of ordinary law,

The aystem 12 administered by a tribunal which applies
judicizl metheds of proceduare. " To burrow the words of

1Aotecm pap-olr, g 5%
iewarr & Mow Daspnclam, po 391040
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Lord Hewart, Y "droit agministretif' i3 adminisiered by real
tribunala, known lo the parlies, and these tribunaiz apply
definite rules and princlples to the decision of disputes, and
tollow B repulac course of procedure, thouyh the tuleg and
f)rinciplers applied are diffecent from those of the ordibavy
aw govechiby the relationg of private cilizens ar hetwesn
thomselves. Woreover, Uhe tribunals give reseons for thedr
decigions and publish thern. In a ward, the ‘sdministrative
tribunals’ of the Continent are vesl Cullrly, and what they
administer 1s law, though g differcst law Irmpn the ordinary
lawr, More than thet, the ‘drmt odministresf’ i a8 regulat
evstemy of law, applicable not only to slf matters pertalning .
ta the publie Rervice, but elso Lo all disputez between  the
Governonent or its servante on the cne hond  and private
eitlzens on the gther hand™s

15, The body known gg the Conaeit d'elal a2 aupreme
jurisdictlon to parcect the docislons of wvaricuz administra-
tlve authorities. The councll functions for all practicsl
purposes like a judicial body, though the eouncillors occupy
oily an administrative pogitlor.  Their positlon §8 in Do
way less independent than thet of an ordinary Judge?
The proveedings are conducked ln public and the barlles
hase the right to be popresentsd by counsd. On matbers
derided, comprehengive judgments are delivered. Thoze
ennztitute valuahle pregedenta for the future, The Council
being the Anal judge regarding the appropriatencss of the
performance of an exeeuative act, is rightly said to represent -
the ®spicnec and the morel consclence”  of the edmindsira-
Liaw.

17T, The Couneil cxergizes wery wlde powers ovef
administratlye tribupala, Where 1the Couneil 3z constituted
as the fAnal court of eppeal fram fhe adminizteative  friboe-
nals, it goes inlo the merits of questions of law  =e well a3
foet. In other cases, the Councll will entertait an applica-
tion in revision to iest the legality and propriety of tha
impunged declsion of the trilinal  Even in cases of revi-
Eior, ];te counell & tot mestricted to an examination of the
error of law appsrent on the face of the record. In the
French sysicm, unless the judicisl or guasi-judicial order
has sef put the appropriste reasons, it would be: troated as
ex-faeie bad snd quashed, Ewven where the administrative
satharity is not required to function as a tribunal, when-
ever it appeare to the counel]l from the seviousness of the
questions involved that it 1s appropriate to glve a ohcm _
to the pergon affected, it will ingiet Upon such & pr -
being followed. This iz to prevent what it calls piglotion
de Io Tof. This iz @ very broad concept which includes hath
propedural snd dubstantive requirements.

The pouncil requires ab irreducible mininnoum of reasons
for every admindstrative ast or order being zet out. Firest,

Niewnst Mew DMApctitm, p. 45,
*Eikghart * Govitmowal 0¥ L@, 1950, B, 247-
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fhere must be no delournement de povaair, a concept akin
®u the docftine of male fides. Becondly, facts gset out in
justibention of the order must be troe and the - eouneil il
satisfy sself of their truch, It will alse esll for the sdminis
fratlvc file snd examing it.  The cilizen will be permitiod
10 mdduce cxlernsl proofs. But it must b hobed that the
rules of evidetice 2re nol 1he =8mie a3 those applicd by civil
'eourts.  The jurisdiction exervised By the couneci prevents
the adrtinistrative authority geiting away with any  dis-
eretionaty sct merely by referring to gome dameging bal,
falze fact sgainst a vitizen., Thirdly, the Cuuneil recriey
thul the grounds on which Lha order proceads must conform
to what 1 conaiders Lo be in aw 1he troe geupe and objedcl
of the legisletion to which the order purpares Lo pive Pﬂ'le-ft
Ewecn where o statufe uses words whick prima facic nppesr
Lo confer wide and unlimiled powets on an admlhistrative
santhorily, the counril eonfines the adwindstration BLirlotly
t cljeels which gve permizted by it. Even in veces whete
'm0 grounds are stated upor the face of the order. the
councll, whenever 1t vonsiders necossary, may roquire the
authority conecraed to furnish ressons and grounds for ita
Aoty .

4l Jucie=
dictiogn,

18, Professnr Hamron has einphasised the great ukiliiy
-of the {lowneil in ita pawvcol country  in safeguarding  the
rights of the eitizen and has eonirasied the proteetion given
by it to the viizen with the position abtaining in England.
Aveording to i, Lthe French institution proevides Rreator
‘safeguards for the righos of vitizens than the English oourts
of law. save In vases of false imprisonment. s failore in
such cazea ts dure to the (ool thet the council has no coneorn
with Lhe ordinary administration of justice and has no con-
Aol oarer the megistracy and the courts,

1tk usliry,

13 Ceriamn examples of eases with which the councdl fas Loty of
+deqlt will illuatrate this propoeition.t In what ig poputarly cootzel of
‘known us Lhe cole ense, the Council diracted the Minister e puhye
to allow three candidates to lake the competliive sxamina. 0™
tion for encew nlo Govermment service, whern Lhe Minister
hed banued their participation on the ground of their alleg-
el commubist leanings, Apgain when a Prefect had pre-
wanted a news venador from plying his trade, the order was

washed by the Crumedl, We may contrast these cases with
Ahe decislon of the High Coust in England in evparre
Parkar? in which the High Court expressed its Inakility o
interfers with an order of the Commissioner of Polfce oon-
cellbg & cah driver's licence,

"Hautibws, Exceutive Trsrretion and Judicisl Cootcal, T.emdoi [rasal
Th. 94 &y

"Thess dllusrratieta azvl tke comme=nr of Lhe Feench Comoissaire An
“Gowernmens an rhe Liversidy: case nre Dased oo Blomson po 24 and che Balbow-
GOE Tages,

141l Engtand Lavr Reepuwrre (19 03" Yalume 7, pape 117
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The teactiott of Fretich adminisirateee awyers e thee
decigion in Lipersdidge v. Anderson’ iz particularly note-
worklby, Whoen the devision in that ense upholding the dog—
trice of subjective sitizfaction of the Mindster in a ceee af
prevenkive delention  {alse [ollowad in India in tha-
Gopalan® case) wes explained to ihe I'rench Comndszaive
du Crovernment, that officis]l was unable i comprebhengd:
the explanalion of 1hat ense,  Ageording Lo the Froneh
oftcials of the Comeeil dietat. the acluel decdzion in Litver-
sidge's case was one whivh must he nnaccepianle in any
givitlzed eovntry snd more particularly n 2 eounicy whick.
gfter all hed invented the terms, the mle of law.

The pesirion (n France it seems would have been ax
fallows:

I a Freagh Miniater iz o be satisficd, he wmust gz »
Minigter bave reasonable grounds u which hiz shtisiae-
iinh s pased and having auch groutds he 13 antomaticeily
under nodusy ta disclose thenn to the competent admibisteg-
tive courl, ShouTd the body so require . Consequently the-
gourt would boin a position to judge the adequecy of the
sryitd on whick @ Minizter's order of preventive detemion
1z passed,

The Consefl o'etal has taken upon itzelf the task of
inquiring Intu the proprists of the refusal on the part of &
Minjgter to grant a pampork, This aeeording to Indian Law-
¥ entirady a matter loe the discretion of the executive?

., The jurizdiction which enables the coupcil  to gquashe
exeontive deeisiohs ix bazed on the comeept of  nitra wirew
B victge of this jurisdietion, it has become possibla {or the-
counel to copdeol not meraly the moeeclse ol powers nok
warcanied by law but also the oxerelse of a power for a
purpese different from lhat for which it wos granted. This
hrings wiznin the porview of its conwol a wass teld of
administrative activities which, in the pask, was within the:
field nt discrcilonary acts.  In substance, the councit has
this wiztually abolished the notion of the enfellered disere-
flory of the administrative suthorities.

As g woll-known French authority hes stabed, *Tust as
fheta 18 oo longer ah wel of State so there i3 no longer a
diacretionary &ch, an aci that is 1o say of 5 sheerly discre-
tionary character........ The Council of State can alway=
take scoount of the purpase by which an et is determined
pnd snnul it if it thinks ithat the administration, howerer
tnueh within its lormal competehce, has pursued so emd
other than that which the law had in view when conferring:
the powers, Thus we have what is celled abuse of power.

- 1rpgz A zﬂE.
£3 E, Capslin o The Suss, ose 5.0C.R, 85
W, & Bow oo The Staes of Modoes, A TR 1554 Mad, p. 240,
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At botiom this s 2imply an wlira pires act.  The official
violates the eowbling statute when he does gomething for
an objert he ha= no vight to pursue. The phreze “abuse of
power” iy felicitous becayse it glearly showa the way in
which the viclatlun of the law becomes appavent™l

21, Wr annhex to this Chapter & brief note setting out the Bierots
hictorical growth of the Council and ita working and pro- 14 pe--
eedura. e ghall point out later how it3 very peculiar oo
gowth rooled in ich hiztory and tradition makes 1t
ungritable for bedng adepted with any suweeess in India.

23, In the United States, various attempls have heen Poxitica
made to secure @ wniform  administeative  provedors B U5 A
embilying the principles of naterel justipe.  Adminizbeas
tive procedure iy tow  regulalied by the Administrative Admink-
Proecdurs Act of 1MH.  In the words of Justice Jagkson, 5"“”“
the Act “represents o long perind of study and strile: it hoocedu:
seltles loop-continued and hard-fought contentions, and
enactz a fortnula upon which opposing socdal and  polikical
forces have come to rest. 13 contains rosny comaprorolses
and genmerplities and, vo doubt, some ambignities, Experi-
ence may reveal defecta™®

It is a comprehenzive piece of legislation which preseri-
bea throe dLJyTpuus of rale-making proeeddres: (1) dliseretlon-
ary, (2} pdministrative and (3} adjudicatory. & &TE CcOOo-
cerhed ohly with the adjudicatory provedute proseribed by
the Act.

The Ach provides that in every ceae where a3 statute Stotatary
sequlited an adjudication o be made alter an ﬂ}:pﬂrtunu}r reculre-
for a hearing has been given, certsin procedural require- mepes
motts shall be ovbhaerved, The Aet alse provides for certaln edjodicg-
exeeptiong, tiem,

A person entitled to an administrative hearing mucet be

e such gpecifle nottee of the time and plaee of the

garing and of the charges sgainst him as will ehshle him
to [otmulate a defetice, A notice recelved In any manner
gther than that prescribed by the etatute will not be a
legal notice.

It provides that the notlec igsued te the private party
by an Adminiatretive Agency shall asst forth ‘“the lieﬁ;ﬂ
authaority and jurisdiction utder which the hearitig in to be
held" and “the matter of [act and law arserted’, '

It moay be noticed heee that the right o be represented
by counzel gr by a qualified representetive, though not &
member of the Bar, 13 uttiversally recognized 1t admings-
teatlve  enforcement  procesdings,  The Adminiatrative
Procedure Act alac provides thet when s hesring takes
place “vvore party tholl have the right to represent his

1 i ¢ I o the Maden 4 g, pp. 135=158 oted im-
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rase or deloncee by oral or documentary evldenes. - and o
vonduct such erosa-examination ag may be required for B
true ang full disclosure of the farcts”.

The fAct alze suthorides sdministrative tribunsls to
swminon wimesses at the request of the parly  coneerned
upon hiz furnishing inlotmatlon as to the general relevance
ani seape of the evidence snught 1o be so chitained,

Thre Act also makes it clear that tne exclusionary rules
of evidence followed by the vedinary sourte have oo place
in sdminisirative peogeedinga. It expressly provides that
any otzl o decumnentary ovidenee may be received. I
muzt, however, ba hliced that a gafeguard sgainst possible
prejudies 1o the Individgal by meaks of this rale is provid-
‘eid by the right to judicid rovlew which is discussed later.

It should also b naticed that the Act cxpeessly provides
that whera decisionz ere male on  the basis of “official
notice of & mulecial faet not appearing in the evidence in
the recowd, sny pariy abhall oo timely coyuest be affordes

- ppportunity to show  Lhe gondrary™ | Eeetion T{d)].

3. Tho Act of 1846 has exprossly glven the courts pomeer
when reviewing the deelslons of Administralive Tribunzls
to consider the whole record and 1o take dne  account  of
prejodicial errors, The satne Act also provides that when
the eourls review adeninistealive Andings based upon legal-
ly ingdmizsible evidenes they are to satizfy themsclves thet
there is a residucrn ul Tegal evidence to susLain the Bndings
gad m Lhe abzence of such residipwm, they can quesh or set
aside lhe procesdings.  Although the cuurta normally insist
gpan the parties exhausting all thefr adminlstrative veme-
dies b way of atipeﬁl and do not substibute their own find-
ings ol facs for those of the administralors, yel under  the
Act they have the pnwer to sec that the decision is i
oopardance  wilh  “rellable, probative and rubstentisl
evidence",
 The [oregoing brief sketch will show thal Lhe Aet w
Frarned to avit the specigl eonditions obtalning in  that
aonntry. X4 is not a madel which ean be easily copied in
Indis,  Even in ils parent gountry, the Acl tias  been ful-
samely praised and bitterly denigrated. It deoes seemn how
cver 1o have woade some contribution to the control of

ers of adminizreative bedies in the United Stetes. We
mmay conelyde our shert aceount of this enactment with the
following words of Professor Leuds 1. Jaffe in a recent
atflele:
“The A. T A. is clearly not a prolegomencn to alt
Fuyre adminislrative procedure acts, it 15 not 4 codif-
cotion of {formal dockrine, it iz Al o model far oany
other S.ale or coyntry. But it has made an important
cottrtbutlon tn adminisirative law bacause [z spirlt
and philosophy do have general validity.!



) I The =ubhject of mdministretive tribunalz snd  its
impaci on the rule of law hive been ales the subjeet of
wtudy by various committees in England.

5. The Committee on Minieters’ powerf wea appointed
in 182% under the Cheirmenship of Right Honowrable the
‘Barl Doncughrore o examine the problems of delegsted
legislation and the judicial and quari-judicial powers exer-
cised by personi or bodivs sppeinied especially by the
Ministers and to guggest suttsble safeguands necossary to
enaurg the Supremacy of law.

6. After a thorongh studv of the problem the Committes
tade Lhe following recommendations:

(1} After making a distinelion between judieiad,
tdi=judicis]l  and  adminigtrative funellons, the
Commitiee suggesied that judigial funetions should
termelly be entrusted only tv the ordihary courte of
Iaw;, any  deviations from  this wheolesome principle
must be regurded ag exceptinnal and roquiring waid

justittcatinm.

{2} Where Parliament consldets it pecezssry o
depart {vom 1his eourse, jydigial functions zhould be
entrusted tn a Ministerial Telbansl other than the
Minizter persooally.  Any tribunal constituled shoufd
be independent of the Mihister in the exercize of itz
fuhiclinna.

(A} Thuurh the guasi-judicial fooettons natueally
fall within lhe provinee of the Mintsters, yet where it
eppears that thwe Minister may be diggualified by &b
‘ihterest’ which would prejudice the impartial dis-
charge of Lhe judicial funetipna involved in the quaesi-
judicie]l decizion, it would be desireble to entriyst the
judicia]l funcliohs to 2 tribunal whose sdjudicetion
would be binding on the Minister.

(4) Before any degislon, judicial or guas-judicial
is given, the partics should be given the opportunity
af stating their ceze and knowing the cage they have to
meet.

(5} Likewize a decision givep by the Minister or
by the iribunal should be in the form of 8 reasomed
document wlich should be sveilable {o the pariles.

(B} where & statutory public inuat:iry i3 held in
wonnection with the exercise of Judielnl or guaesi-
"Judicial funcliots by Ministera, the ceport of the
Tolding  the fmguiry showld be published, Only
exceplional cirvuwnstaness of public policy showld
{ustify sny departure from this principle,

{7) The sypervisory jurisdiction of the High Court
to compel ihe Mintsters amd the tribunhais fo keep

I e
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within 1eir ers should be roaintalned iotact, A
wmpler and capensive procedurs commenSarale
with the needs of the modertt tiroes may be devized,

{8) Any party aggrieved by the Judicial decision
of the Min'erer or tbbunsd] sheuld Rewve an absoluce
right #r appeal 0 the High Cowrt om questions of law.
Here alsp 8 uniforin  and simple procedute may be
esiablizhed,

(2} Instesd of maintaming the legal distinoticn
ke ween A exesss of jurisdicilon whereim cerbioret
is the sppropriate Temedy snd an error of law whereits
o appeal  j: aﬁrpmpriate. a new frm of poosecure
spplving to bolh nsy be devised.  Such a procedure
sﬁuulli provide the sime limit within whick ah appeal
may be hronght.  Further, the appeal should be er-
mined it a senunaly manoer affer being heard by &
ginule %u{lg‘ﬁ whose dorision should, a5 3 geoeral Tole,
he tinsl.

{18} On any izsue of fect, as & genersl Tults, thers
ghould be no eppeal to any eomurt of law from the
decision of a Minirter or tribunal, Howewer, in -
eortain exceptionsl cagus an appesl on fect may be
allowed to  an appellate tribunel consiifuted by the
Larsl Chancellor pod eonsieting of thres peraoma, ¥he
Chueirmen being p Barriater or Solicltor.  The pro-
eodure ooght to be expditiong and governed by rules
faade by the Lord Chancellor on the Bule Committee.

(11} Lascly, the Committce E!I!Ere&aeﬂ tha wiaw
that it was not deslrable to deviee in England o syatems
analogous to the French aysiem

97. ¥n 1935, a Cormittee of tke Inng of Coart Conder-
vative and Unionist Soclety under the Chairmanship of
Right Honourable Sir Pateick 8pens undertook a dbudy of
thls problens.  The chject of the study was thus stated by
the Committes:  “Clur objest, then, {§ to recchrile frecdom
and justice fur the private citizett wlth 1he neceszities pf
a moderh government charged with the promation of fare
ranglng mocial snd econgmic policies.  We ﬂrm]ly helieye
that sezeh & revonciliation can be brought about”,

Tae fhemez underleing 1klz study by the Spens
Committes woca four:

First: there was a growing Ieeling that the cliizes
wae no leoger haviag the protectioh of sh ohjective
Jaw {com 1he capricious exercise of arbirary pewer by
an executive offiere pmjoying o very wide grant of dis
cretiomazy powers.  Secondly, it wag being felt that a
systemn which maker inpdequate provision for review
cf the deglsiona of its servents enshrines and aanetiona

—_— e
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ercor. Thirdly, it was beihe foft that there had been
a fmilure o obserwe, if vot a deliberate disregard of,
the rulez of natural justice, zuch as the yoles againat
bigs, the duty o hear both sidea and to give reasong for
the deelslons made.  Fourthly, in view of all these it
wag firmiy believed that fairness and justice should be
as rauch an ohject of the administrative process #s of
the lcpral process.

The Committee was of the opinion thuel the mwoest urgent
snd imperative reform called for was the giving of ressons
for (he decislons made by & Minister snd a Wlbonal
Otherwise jn itz upinlon Parliamentury detnoeracy wonld
degenerate Lo bureaycratic sbsolatism,

Whive tne Dononghooore Coramitbes recommended a
gimmiler review i respect of judicial and guasi-judickal
Jdelsions, the Spens Commiitee recommmended such a review
ven in cases of dizputed sdminigtrative deelwions, The
£ommillce was of the view that even in these cases, -the
Minister while apnouncing his deelsion should slate in a
letter or by some other reasonable mode of publication. the
suthority under which he had exercized the dlsvrutlon, the
material facls of which he was eatisfiied and the reasins
which had impelled him to his decisinn.  Such a procedure,
the Cammittes felt, would do sway with the arhitreey and
capririous exerciae of disgretionary power. The Cormniities
alza was clearly of the cpinivt that an appenl honld always
i frenm Bn admindstrative decisiem on oy poind of law
and any attempta to exclude it would mean  the I dirmct
aubversion of the rule of ™,

For cerlain reasons which il gawve, the Commities Was
of the view that it was pot practicable to entrust the task
nf hearing these appeplz to Parliament or to the GJuesr’s
Boneh Divisun of the High Cnurt or to the Privy Council,
Tt expressed the wview that the existing proeedurea ahould
wherever possible be modified 0 meet the moderh heeds.
Administeative eficioney would hol justify Whe celocation
of the rule of law.

98, Tt reached the concluslon that it wae necassary ia
creple o new dlvigion of (he High Court of Jusllee to be
eelled she Admenistraflve Division presided over iy a Hi
Court Judge. Such mn Administrative Divislon would be
an appropriase and effective machinery of control, Tt wowld
te pact of the traditional sysiem of courta. 1 would have
the requislte high standing and authority. It wos esaential
that it anoald be so constituted as to be able to approoihle
the requirements of administration and to balabee them
Luirly npains: the tights of individual citizenz, The pro-
cedure to e followed should he ginple, flexible andlipaecly.
It shonld be. informal and not bound by strict rules of
evidetics that normally apply. In the High Court,

Admnigin-
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The Adminiztretive Dlvigsion should, in the omnlon of
ihe Commitice, heve the followlng powers:

(£} T1 would be entitled to call for & stetement of
Lho fzct: and reagons wpun which the dignuted degision
wEs hEoe.

{Z) Where thare haz been & hearing by o tribunal,
it shonld have the power o review the findings of fack,
the veasona given by the tribunal and  the Minister.
These werioaz  powery wf fewview cow'd De exarcised
suitably and In accordance with the circumstances,

(41 In vases wherg there has pot heen 8 hearing by
& iribunal before the decision of the Minister, the
Admiristrative  Division  showld e cempowrered  to
receive complaints from pevsons sffected, alleging that
& material fact on which the decision was besed was
incorrect.  If & pritee fecle cese wan  disclosed by the
citnplaink Lhe Administrative IDivislan wowld call for
eviaence and Jdebermitie the accorace of 1the facls
found Ly thye Minister end review the reagons given by
thee Minister.

(4) The phreseclogy of aubjeclive salisfzelion
adopied in A smatute shouwld aot prevent the Admingz.
tralive Division from reviewing a deglsion. | It would
b it function v degide  whether therse was gaw
reasanabde cause bo support the Minizter's belict within
the mearing of the subjeclive phraseolagy.

{5} The Adminisimative Division wagld have poser
1r dieeide all gueations of lpw, Thete sould he ro gues-
lion of exclision of appesl wn points  of Taw  fram Lhe
decizior 0l any Adminirtragive tribipal or other admi-
oeekrative hody.

(G Where it iz found thal there has been 8 maeterisl
crror of fact or low, the Adminizieative Division should
have the power tn annul ke decision or  arder @
reneering or too:ubstilule mew  facty or reasuns e
recotnendaliohs.,

(7] The Adminiatrative Tivision of the High Court
should alan Bavwe the power to grant in addition o the
ahoyre, ahy Femedy  which can under oxisling law be
granled in the High Court including such vernedies as
can be granlod only by 3 Divislgnal Court.

It would thus be clesr that the most imporiant  suppges-
tion made by fne Committes @as the creation of » zuitable
ingteument of reviow —-a new Administrative Division of
the High Court--which would hear appeals on pointz of law
Irom the decislon of any sdmintstrative body and waould
Blen have the power o decide whether the reasons given fot
a deeision cap hear evamltation. It would  wet, however,
review the aptuad cxercige of disctetion or any atatement of
deparumental policy which would natueaily fall within the
sphere of comtrol by Parliarasnt,
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M. Though the Donmightnoees Committes had sulmitted
a Keport in 1032 afier s thorough sludy of the question,
much hed happened during the intervat of twenly-lve veare
which had elapsed siter the submeesion of ilz Beporl. In the
poEt-war vears, the relationghip befween the State and the
citizen had become further compliceted in view of the
number of specialized  cribunalz  ibar had heen set up.
These facts led to the appointment of w Commillee presided
over by Hir Ofiver Franks in Noyember 1835 for the com-
gideracion of ihe guestion af Administrative Tribwoals,
The Commigtes consisted of lawyers, Members of Parlia-
rmetd, conslitulional specialists, [ormer Minisiers and olhers:
with 8 knowriedge of the administrative grocess

Though there was & widespreard belief <hat tribural: set
up wete in sulatance a parg of the machinery of the

vernmenl, 1he Pravks Comemities did oot aceepl such =
contention and was of the opinicn that theze tribunals were
tidependent  organs  of  adjudication, The Commitiee
revirwed the work of over ten different tribunels sol up
under different Acts £ specialieed purposes which were
beyond the compelence of ordigary conrs. The Commities
noticed the divergenes in the guelity of the memberahip of
the tribunals :zrr]":ir in the proecgures adopled by them, It
cxplussed oo view b good ademinezliulion deconondod ot
meTy e atteinroen: of the chjeclives of palicy securely
and withrut delay huc algp that the citizens be sarsfled that
the Slale was i 1be vecealion of its polivies  weliop with
“repsoneble repatrd to the balance hetween the puklic
intereat which it ppamates and the private inleeest whick
it disturbs",t T oeler thual such 0 balance mexr be
attained the Fronks Comrnittee made certain general
frarnmeardations,

N The Comanictes was of the vicw lhel as for &% e re-
possible, sdjudivsafions involving the adminietrat’crn and COmMTET—
the individug] oitizer ghiould areforah 3 be 1ell Lo the ardi- 9omen.
macy  ootcly ol law  rather then to a tribuma. crto a
Minister, excepting where for ressong of cheaphoss, apoossis
bility, freedom from wechnealily,  expedition and  expert
knowledge of & particular subject, 2 tribunal may be
considered more anpropriate, The Commitles set out three
hasic renuitentents  [or the  saisfectory warking of =zuch
teibinals,

(a) They should manifes, apenness—which requires
rublicity of proceedings and knewledge of Lhe eszen-

im] reszonmg underlying o degishon,

(b) They should show {oimess—shich calls fnr &
tlear procedure that ensbles pariies to  khow their
rights, to present theur esses fully, and to konw the
cises they heve ta meer,

fe) They shuowid dizplay  imparticlety—wrhich
reguires  the freednm of the tribunals From the

IRepeer, 4, pazn. 2.
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inﬂuenl:ne, real of apparent, of departments concerned
with the subject-manter of their degizions.

The Comemiftes proocsed the creation of two stendbing

councils on tribunals whigh would lake the form of permoe-

nent statutory bodies, These souneils wae for England  and
Waley emd the other for Bentland weoald keep the working
of the {ribunal: conlinuwously under revicw—an arrangeroent
Lhet would free the trihunals from the objection that they
appear 1o e mslrumenta of officvinl policy rachet than hodies
preleeling the citizen.

Finally, ihe eommittee was of the opitlon that in a1l
cuses, the aldimate control in regard to matters of Iaw

Ahould be exorvised by the treditional coups,

The Franks Commitiee wvery pertinently ohaerved:
“each country seels to work oud for ikself, within the {rame-
work of 18 own iostilutions and way of lile, the proper
halance between public and privale interest. It fallows that
tramalation of the praciiee of one country inlo the procs-
dures of another iz not likely Ly be appropriste, although
BInge Che basiv jssue. the relationship  belweon the indivi-
duul and the administration, I3 samown, there will eontin.:-
to be advablage in comparacive study'™t,

That ulso hag been che object of the comparative study
we have made of the procedures in Fronee and the TTnited
Slalts and the proposals made Irom lime to time by
regprzible boadies who sludied the problem in the TUnited
Kingdom.

al. While each counley hae evolved procedures best suit-
ed 10 i%s legal syetemn andg teadiilon eeriein broad festnres
emerge from our exarnination, The French svgtetn has  its
arigin in thr political and legiglative e up of Fremce, In
ity cxaminstion of adminigtiratlve decisions both on facts
and law, the French system i much wider o its sweep:
lhan the aystern that prevails in the United Kingdom anrd
the United States of America. Decigions of administrative
leibutgls snd officerr whick would not be open to exami-
nation im the lalter countries ave set aside in Frence, For
thiz purpose the French cilizen hes  to approach  special
tribunals operating uhder =speeial Taws and bound by
precedentz of cneir o,

In the TThited Hingdermn snd the TUnited Ststes, the
rocommendations made and the legislation introduoed 1eaye
uninuched the vowers of the enurts to  weach sngd  quezh
administrative decizions, All the three Ceommittecs which
have considered the problerm in England have recommended
that the juriadiction which tho courts have at the foment
by way of writs of certiorari and mandamus in regard to
these administralive -tribupal: should contlbie end the
precedure  simolified 20 thal the oitizen mey find |1 casier

TR eport, b, 9o,
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tto approach the crdlnaey conuets, Whal they appear to have
in mind are procedures somowhst snalogous to those our
“Constitution has previded in articles 35, 130 ond 226 But
the Commitlees cecommended thal lhe existing powers of
the cowrts should be suppicmented by the crealivn of an
sdminizivative diviston of the High Court or by the con-
ferring ol a right of appeal on guestions of law  elchet 1o
W hewly conatituted adioinistrative divigion of the High
HCpurt or fo the ordinary courts, In Lhe United States also,
‘the pvwers of the cedivary courts by way  of e writ  of
~gerlioret: and ulher writsa vemain ungffected, The legisla-
tion in the United Btates lays down, aa we have already
scen, stendard procedore: for observanee by mdministra-
tive bidics. What therefore has to be  thought of in our
“tountry it not the vuriailment of the cxisting powers of the

-oouliy moregerd to adminisirative decizions. The conlipgus |

-anee of these powars is cssential and imperailve, What is
nceded arve supplementary and extended powers which will
wenable grealer control to be exetelsed by the otdinary courts
A Lhe adminizstrative bodies so that the male of law will be
-cnforced and the ritizen protected,

The study of the Fronch system by Prof. Hamson
creferred to akove tells ua howr peeuliarly French in  its
-0rigin and development is Lhe systemn which hes at its head
“Conseil D'Etat end how unsuitable such ap institution
wouhl ke in England o any other eountry.

Nor a5 appesss from the observatlions of Professer  Jafle
-qunted] above, iz the American Administrative Procedure
Act & mode]l which we cen without radical modifications,
opy In India,

fur problem therelore is to suggest some supplementary
sahd effective measures which can be conveniently Olted jnta
the pattern of onr constriutions]l and judicis]l Framework,

A2, The previsions relaiing te judicial coofrel of admi-
‘niztealive process enzlivined in artieles 32, 134, 246 and 997
-0l vur Conatitution mey now be examined

33 Article 32 which empowers the Supreme Court  to
rissue inter wlia suitable prevogative write for enforcing the
fundamental  rights glaranteed in Part [D1 is i{azell
guaranteerd] rvmedial right. A rcitiven whose fundamentsl
‘right hes been  infringed can, it e so chooses, directly
Approech the Bupreme Crurl without having Lo po to the
High Caurts in the flist istancet. Al gellons of the adml-
mistratien- judieial, guasi-judicial or semijudicial, minis-
“terial or even purely diseretinnary --are within the comtrol
-0f the Bunreme Court. The Court cen by the issue of an
-BPPropriale writ quash Lhe ofending order even though the
Imnpugned aetlon is muwely of an admicistrative character ?
Romesh Thapper o, State of Mzdteg 1950 5, 0. 1. 5404
. ::Dr :‘.am Ktithen Thardws| vr The Stme of Delld A I R 153
H.G 36 .
12 M. of Law-—id,
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4. Artirle 136 conlers plepary powers upon  The
Bupreme Court amd tnter alin enables iy Lo enterkain appeals
{rarn the determinetivn or an cvder made or passed in ey
cabase oF MLTeT By eny fribuisl loothe {errilory o India,
other than those constitutad under any law relaling  to
*he armed forees. As was pointed oul by Mahejse G J.
in the Dhakesweri Cotton Mills Casget, it ie noither pogsible
to define wilh ary precision the limitatens oo Lhe
exernize of the dizcrelionary  jurisdiclich vesied inm the
Supreme Court by virtue of the congtitutionul  provision
cotiained in artiche 158 nor is it feasible to fetter the caer-
vise of this power by any et formula ar mle.

“Then the Courl rraches the concluston thal s porsoer.
fus been deslt with HrbiLr.ﬁrH{ ar that g eourt or  tribunal
within Lhe Lervitary of lndia has not glven a {air deal to-
a lttigant, then no lechnical hurdles of say kind like  the-
fnalivy of fnding of facts or othérdige can stand in the
way of the exervise ol Lhls power Gecsuse the whole intént
and yawpnes of this arthole §s that i is the duty of this
Courl 1o zue thal injustics is Dot pﬂ;ﬂ&h‘ﬂﬁd nr pet petaated
by decigiona of Sourls znd fribinale kecanse certain laws:
have made the decisions af these courts or tribunals final

. #nd eooclusive™®

But the puwey of the Supreme Courl under article 32

i restplcted dnly to eases of the inffnigement of fundamen-

-AFLecle Ax7.

Article zae,

tal rights. Artlele 156 would alzo seeth to empower the
court 1o entartain appeals oty fEornm the opders of tribunals
—ihat iy, bodies which are under an obllgatlon to Bct
ohligstion to act julicially or qrasijudicially.

495 Articla 227 glves the High - Cdirts gnly powers 6f
rapeTinienidente and dobs hof Empdwst thetn to adimlil
applﬁll'.s_ ay arlivle 136 does, 1t wowld, glie appesr to be-
restbicted in its applisetion to bodies which are dnder am

ohlipation to act nidicially or guasl-judizially.

%6, The real constibutional proteclion of the citizen:
agmingt grhitrary ddminlstrative action i srticle 228 which
poopuwers the High Dourks te bsyoe Aty direétions, ordets:
or writs not only ot eénforelng  fondarhental sighiz but
“for any othar parpose’’.

T nur chiptir oo Writs wo have pointed cup how
Targely thiz comstitofionsl vision has been availed of b
the cilizen, particulariy for the vindication of his funda-

© meatsl fipghts. The Tandamental rights conferred by the

Constitution . wauld have logt muach of their sigalflcanoe: bat
for +his simple ard quick vemedy which the Comstitution
has provided agnainst their infringement,

Tne IIigh Courts’ jurisdiction onger article 226 eIl
remaing to e putheoritetively defined. Will i cxlend  fow

A LR- agss 5. L, 65
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upely administrative action as distingulshed from guasf-
udicial determination? llgwever, it hes been ofearly laid
dowm 1hat the High Coarts wling under geticle 296 do rot
and caomot it in jwlgment as courts of appeal in cazas
Wwhare the slatute invezts the administrallyve autharity widh
powet anddiscretion, The Supreme Court sald:

“However extensive 1he  jurisdiction may be"
(under article 226) “ib seems to s lHat it ia not  so
wids 0 large as tn enable the High Court to conwvert
Fecll inte = emird Of apocal and exsmins for itself the
correctnass of the dacisione in view and deside what is
the proper wiewr to be takon or ceder Bo be mgde™1

Judicis] decislon: woeuld appear to lay down  that the

corts will inlerfere under artiele 228 in cages of ewecss o
want of jurizdiclion or an error of law apparent on the farce
of the wourd ur of vidlation of the principles ol nal
ustice. The Court may slso interfere in cases of Andings of
iact when thege findings are based on no céidense a1 all or
on irralevanl evidence. The coufs well alas intorlere where
the aulhorities haye fajled to comply with some mendatary
provielon of the law. However, it siiﬁ remains ty he decidad
whelher i1 ia open to the eourls acting under article 226
ko inlcrfere with puitly adminiateatlye selion,

A1 We have also sorne rémedigs like a sdit for g decla- Qwer
ratory doecroe under eertion 4% of the Specific Helief Act gr remedlee.
for an injunction. These though more axtenmive in soode
tl_:lai.n ]articl-u: 226 are less speedy and are thervfote often
valneless,

A%, The nuambee of Indian riateds whick constitute admi- 4dminis-
niglrative authorities, pux_‘ulir_pd_.mimatratgve;md fuast. trtive
judielal, ie Tagimi, Sdme of these pHect Valudble rlghis of Bedle

» effizen ur.i,jl_J..'rn.f_m onerols ohdipeiiong ui:-ug paitiek.

ete tna¥ oo broadly olassifed 35 m!‘_ijtﬁ.rﬁu'e and taxiiidin
laws, lsbpur Biws aid land 5% Some of them provide
no right of égp;gl_ or reyizion ¢ven to higher sdministratiie

ithuritjes. Others qqnfe:_ﬁght ,31' dbpeal and revision biit
these lie to the Kigher adminiztratlye authgrity and not to
any judicial authority. Tt is onily 1 a f6w cares that we
find an ultimate appeal or reviden given & 5 oot of Jaw,
Finelly, in i mamber of stanutes cere 3y taken to sxplude o
Txpivss terma thé mppesTanse of mw~ems before the admi-
Yfdrative todivs and to bor the cours from enterbaining
anyr epieal or revision,

. U+ ElL:|.1'|'.:|'T.'E%r.|§,r 't']igt dutivs of ciggstoins should he levied
ot zed amil land frontiers under lay -T]:mﬂa lesve not only
e off]

the determination of 1he duty Wit of penalting of
tonfistation snd fine to sdminisifative offvers ard provide
Ao appedl and révision o superior Whoes, presedbing fuo
are whatever for the hearing of thase appeals apd

"Weanppe Fllbior. Romtan end Rejad Tad., Tar A LH-5 O omoge
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Tevisions, Not infreguently under these Acts, the eltizen
iz gubjecled th heatry penalties without any upportunity of
B Teview by a judicial authorty in matters nfo a clearly
guazi- judicial natore

3%. Another class of disputes jn which the valdity of
adininiatrative aclion is frequently challenged in the vourts -
are thoge in which Government servapls scek sedress for
real or fancied violativos of their constitutional safeguards
or lhe Greach of the mles rogalsting their condilions  of
SEIWVICE.

A large volume of ceze law has developed on this subject
mil 1he number of such ¢uses are ingreasing, Thie ia in part
due to the gruwing complexity snd unintelligibilivr of the
rules which has ted a0 judge of the Supreme Court to
temark!.... no one can be blamed for not koowing  where
they are in Lhis wilderness of rales and vegulalivns  and
cained waords and phesses with highly technical weanings.
Inetances aoe 1o be found v Lhe Lew Beports of many
Trivolouws applications, T a nomber of cases e eourts had
however 1o intervene bwecause it wee found that clear
injuacize hid bren dnne ag a result of a deliberaty viplation
af cléar and mandatnry provisiona of the Canztilution or
lhe zer-ice rules,

The problem pregenled by such petitlons secking redreas
in service matters serious considetation. ¥or the peasone
already slaled we do not fayour s clrtailment of the juris-
diclion of the High Courts under article T26. At the =ame
time there iz dabgor thet #f = Wege oumber of petilicns of
thiz kind continue to be fled, o Iigh Courls muy
tuened  ioto tribunals for deciding disputes between the
Covernmen. aud ite employess,

& mienpliflcation and ve-drafling of the relevant rules is
very occeziary. Th addilico we would also recommend the
establishmenl at the Centre and the Stalea of an appellate
tribunal or |tlbonyls presided over by a Tegally qualified
Chalrman ——und with exporiehced civil sevvante ag metnbers
tn which can he reforred wiemorals and appeals from
Yovernment sotwants in respect of disgiplingty and other
action Laken wgainst them. .

The cslablishment of such & tribwepal or tribunals  will
#ive a double pirpose. Apart from providlng = epesdy
remedy  in genuine cawes of injustipe, the existance of a
Speuking order drown un by g qualified trihynal will enable
the eourts 1o reject el frivoloua petitions summarily coter-
tain and only thoge cases where (heir intervention  is
Teally necessavy in view of the impartznec of the oons
titutinnal and legal prinly inwolved.

Thete is alar o vast  fisld of administrative sction in
which an administrative quthodty may contravene the lawr

IPer B, ], K. 5. Simivessp #4 Unioco of Tedia, & I. R, 2648 Sup,
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without opportunity to the Injured citizen to ohtein redress,
from any judivial Buthorily loc the unlawtal aclion of the
authority,

4. That hroadly is the problem which noeds a solution
In golving il we have to bear in mind some basic conslder-
ations,

It would be derogatony to the citizens’ rights to estahlish Bxteb-

4 syatem nf adiminislrative courts which would take the ishmem

lacw of Lhe ordinery eourts of law for examining whe vali- o, 280 .
gil?_l.f of administiative action. Tt may he that in view of Troibunmls
certain inherent advantages like speed, cheapness, proce- unde-
dueal simplicity snd svailability of special knowledge in blEaulke,
catra-judicial Liibunels, these may be tseful a= 3 supple-
mentary systermn. But it will not be right to conecive them
a3 3 devies to supplant the ordinary courts of law) It would
be: unthinksble to allow judicial justice administered by
fourts of faw 10 be superseded by oxecutive jusiice admi-
nirtered hy edministrative {ribunsls. T} would be s step
tieckward to erecl in Lhe plece of deliberate judicial cribug-
nels restrained by formal procedure and decidlag according
to flxed prineiple:, off hand sdministegtive tribunalz, in
whick the relations of individuals with each other and
wilh the Stite would be adjusted swnmerily according o
hotions  for the time being of sdministretlve officers,
unlettered Ly any rules as to what penera! interest or gawd
eonaCiense demands. So coneeived, the administrative eourt
might well e regarded "as a courtd of politiciang vnforoing
a piliey, bul not & court chforcing the Iaw™—y deseription
whichh Maitland gave to the Court of Star Chamber, One
mey in this connection vse Lhe felicitoug phrascolepy of Mr
E F. Woodle, Presldent of the Clevieland Bar Arzoclalion:
“Justier panngt stand half free and half englayed * * ** Wa
cannoi have in this counlry {wo ayaters of dispensing of
justice voe * * * safepaarded by regtriclions snd Limitatiuns
and privileges which have been [ound to be wise snd neces-
sary thuough centyrics ol experience, and snothee systems
administerad  lavgely in distegard of our principles of
gdrsprudendce,  largely in disregard ef the limitacions,
restrictions and privileges which our courta have Iuund it
wite smd nesesLay to rhapryee™l

Though we mzy :mbur our adwdnislrative tribunale with
A preater judicial spirk and inslsl opon their ohserveneos of
the rules which would ablain in any sysieo monlded vo the
principles of natora?  justioe, the ultimate Tevicw must e
wilh our High Court judiciary. Hewever sound and well-
enuipped  an adralmistrative  judiviary may be, it connol
command  Trum  the public  the confldenee whicsh  the
Irremevaile  supecies judieiary in High Couris  hove
vnfoyed ot nver a cenmivy and meore. Any asheme of

—
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au:!min.intrativo arljudication whick has not at its apex the
High Craurl or a High Court Judge in some manner, will
Iail of ils purorge,

4l. Il iz of equal importance 1v remember that any
measure we aagees, and which we adopt fhould] be suxpple-
mentary and in sddition ta the constiutivnal remedies that
are now npen to the cifirens. Their beneficial oftect has, as
noted clecwhere, heen fatt throughont e counley and has
kept even the highus, cxecutive conatantly on the alert for
fear nl Lhrir action being quickly challenged in o coutl ol
law, It would be dizasimms o remese this most selutary
restraint on 1l administration. 1t e not surprizing that
augges.icn: for the modification of some of 1wse constito-
Livnul remedies have been recently voiced by the