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HIGH COURT OF UTTARAKHAND 

LIST OF JUDGES (AS ON 31st MARCH, 2025) 

 
Sl. No. Name of the Hon’ble Judges Date of Appointment 

1. Hon’ble Mr. Justice Guhanathan Narendar 
(Chief Justice) 

26.12.2024 

2. Hon’ble Mr. Justice Manoj Kumar Tiwari 19.05.2017 

3. Hon’ble Mr. Justice Ravindra Maithani 03.12.2018 

4. Hon’ble Mr. Justice Alok Kumar Verma 27.05.2019 

5. Hon’ble Mr. Justice Rakesh Thapliyal 28.04.2023 

6. Hon’ble Mr. Justice Pankaj Purohit 28.04.2023 

7. Hon’ble Mr. Justice Vivek Bharti Sharma 28.04.2023 

8. Hon’ble Mr. Justice Ashish Naithani 09.01.2025 

9. Hon’ble Mr. Justice Alok Mahra 14.02.2025 

 

 

 

 

******** 
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MAJOR EVENTS AND INITIATIVES 

Republic Day Celebration : On 26th January, 2025 

                   

              
On 26th January, 2025, Republic Day was celebrated in the High Court premises with Great enthusiasm. On this 
occasion, National Flag was hoisted by Hon’ble Mr. Justice Manoj Kumar Tiwari, Senior Judge, High Court of 

Uttarakhand. Officers and Officials of the Registry and members of the Bar were also present. 
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Oath Ceremony of Hon’ble Mr. Justice Ashish Naithani, Judge, High Court of Uttarakhand held on 

09.01.2025 at Nainital 
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HON’BLE JUDGES OF THE HIGH COURT ON THE OATH CEREMONY OF 
HON’BLE MR. JUSTICE ASHISH NAITHANI ON 09.01.2025 

 

 
 

 
(Sitting L-R)  

Hon’ble Mr. Justice Vivek Bharti Sharma, Hon’ble Mr. Justice Alok Kumar Verma, Hon’ble Mr. 

Justice Manoj Kumar Tiwari, Hon’ble Mr. Justice Guhanathan Narender (the Chief Justice), 

Hon’ble Mr. Justice Ravindra Maithani, Hon’ble Mr. Justice Rakesh Thapliyal, Hon’ble Mr. Justice 

Pankaj Purohit and Hon’ble Mr. Justice Ashish Naithani 
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Oath Ceremony of Hon’ble Mr. Justice Alok Mahra, Judge, High Court of Uttarakhand held on 14.02.2025 at 

Nainital 
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HON’BLE JUDGES OF THE HIGH COURT ON THE OATH CEREMONY OF 
HON’BLE MR. JUSTICE ALOK MAHRA ON 14.02.2025 

 

 
(Sitting L-R)  

Hon’ble Mr. Justice Pankaj Purohit, Hon’ble Mr. Justice Alok Kumar Verma, Hon’ble Mr. Justice 

Manoj Kumar Tiwari, Hon’ble Mr. Justice Guhanathan Narendar (the Chief Justice), Hon’ble Mr. 

Justice Ravindra Maithani, Hon’ble Mr. Justice Rakesh Thapliyal and Hon’ble Mr. Justice Alok Mahra 
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PROGRAMMES ATTENDED BY HON’BLE JUDGES 

(FROM JANUARY 2025 TO MARCH 2025) 

 

1. Hon’ble Mr. Justice G. Narendra, the Chief Justice attended the South Zone-II 

Regional Conference on “Court Dockets: Explosion and Exclusion” at 

Vishakapatnam, Andhra Pradesh from 18.01.2025 to 19.01.2025. 

2. Hon’ble Mr. Justice G. Narendra, the Chief Justice attended “National Conference 

on Addressing the issues faced by the District Judiciary” at Delhi, conducted by 

Hon’ble Supreme Court of India on 01.02.2025. 

3. Hon’ble Mr. Justice Manoj Kumar Tiwari, attended “National Conference on 

addressing the issues faced by the District Judiciary” at Delhi, conducted by Hon’ble 

Supreme Court of India on 01.02.2025. 

4. Hon’ble Mr. Justice Ravindra Maithani, participated as a Resource person to guide 

the participants at the National Judicial Academy on “National Seminar on Court 

Administration” from 01.03.2025 to 02.03.2025. 

5. Hon’ble Mr. Justice Ashish Naithani, attended “National Conference for High Court 

Justices on Prevention of Money Laundering and Financial Fraud” at National 

Judicial Academy, Bhopal from 15.02.2025 to 16.02.2025. 

 

 

 Data has been provided by Administrative-A Section of the Court.  
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             MAJOR ACTIVITIES OF STATE LEGAL SERVICES AUTHORITY 

FROM 

JANUARY 2025 TO MARCH 2025 

 
 COMPREHENSIVE REPORT OF EXCLUSIVE CAMPAIGN ON “VOTERS 

DAY” ORGANIZED ON 25th JANUARY, 2025 

 

  Article 326 of the Constitution of India states that the elections to the House of 

the People and to the Legislative Assembly in every State shall be on the basis of adult 

suffrage. Article 21 of the Constitution of India speaks that right to vote is a fundamental 

right.  

  National Voters' Day is celebrated annually in India on 25th January to mark the 

foundation day of the Election Commission of India (ECI). Established by the 

Government of India in 2011, this day aims to encourage greater participation of young 

and first-time voters in the electoral process. Through various awareness campaigns, 

voter registration drives, and educational programs, National Voters' Day reinforces the 

importance of voting in a democracy, empowering citizens to exercise their right to vote 

and contribute to nation-building. 

  In view of the aforesaid and as per directions of the Hon’ble Executive 

Chairman, Uttarakhand SLSA, Nainital, exclusive underlined programmes under the 

National Voters’ Day were organized by the Legal Services Institutions across the State 

of Uttarakhand to aware the people at large in an effective manner, specially to encourage 

the youth to participate in the vote in the electoral process.   

  Such awareness campaign for National Voters’ Day aims to educate and 

encourage the general public, especially first-time voters and marginalized communities, 

to actively participate in the electoral process. By organizing street plays, awareness 

rallies and educational workshops, the campaign highlights the significance of voting in 

shaping a democratic future. Engaging schools, colleges, local leaders, and influencers 

helps amplify the message, ensuring that every eligible voter understands their rights and 

responsibilities.  
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  As per directions of the Hon'ble Executive Chairman, UKSLSA, Nainital, all 

the District Legal Services Authorities in the State have organized legal awareness 

camps/ programmes under the observation of National Voters’ Day on 25.01.2025. 

 
CONSOLIDATED REPORT ON OBSERVATION OF “VOTERS’ DAY”                       

ORGANIZED ON 25th JANUARY, 2025 

 
S.N. TOPIC RESULT 

 
1. Total No. of awareness programmes, camps, etc. 

organized. 
451 

2. Total No. of persons attended these programmes, 
camps etc.  

61347 

3. Awareness Rallies organized. 05 
4. Total No. of Nukkad Natak organized. 03 
5. Total No. of persons benefitted by this Campaign.  309 

6. Brief summary about the awareness campaign.  Across the campaign drive the 
attendees were sensitized about the 
importance of voting by emphasizing 
the message that "Every Vote Counts" 
& sensitized students about their 
rights and responsibilities, electoral 
system, cultivating a future 
generation that is more engaged and 
committed to strengthening 
democracy. 

  By organizing total 451 camps/programmes under the campaign “National 

Voters’ Day” approx. 61347 persons have attended the said campaign including men, 

women, girls, old persons, girls/boys students, adults and children and were sensitized 

about the importance of voting by emphasizing the message that "Every Vote Counts" & 

sensitized students about their rights and responsibilities, electoral system, cultivating a 

future generation. In order to boost the “National Voters’ Day” campaign 05 Awareness 

Rallies and 03 Nukkad Nataks were also conducted during the campaign to aware the 

common mass about the importance of casting their vote. Total 309 persons were 

benefited in the campaign by addressing their relating problems. 
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 COUNSELLING  

 
  As per directions of the Hon’ble Patron-in-Chief and Hon’ble Executive 

Chairman, Uttarakhand SLSA, Nainital, 01 General Counselor and 01 Child Counselor 

have been appointed in the Crèche at UKSLSA, Nainital to cater to the psychological 

needs of people, especially with respect to marital and family counseling. Our institution 

takes immense pride in providing comprehensive psychological support for individuals 

dealing with marital and family issues. They use wellness model that focuses on a client’s 

needs and strengths. 

 

UKSLSA Counseling Centre cater the diverse range of cases, including :-  

• Psychological disturbances 

• Marital disputes, Family issues 

• Child custody matters, shared and co- parenting plans 

• Emotional outbursts, Overwhelmed thinking  

  The counselors observed that people are suffering from mood swings, as well as 

observed mild, moderate to severe levels, anxiety, depression, loneliness, hopelessness, 

confused, aggressive tendencies, agitation, unhappiness or stress, psychological 

disturbances, substance abuse, parental pressure and even suicidal thoughts. 

 

Key Achievements 

 

1. Comprehensive Counseling Services: Between January 2025 – March 2025 delivered 

personalized guidance and support to over 52 cases, demonstrating exceptional expertise. 

 

2. Group Counseling Sessions: Presently, counselors have led around 19 sessions, with 

20 people in attendance for each. The counselors addressed all personnel with respect to 

the following areas and identified these issues – 
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● How to keep our self mentally, physically, emotionally and socially healthy. 

● Effect of workplace stress on job performances, physical and mental health 

● Issues causing work-related stress with respect to management  

3. Voluntary cases- 26 clients voluntarily approached for counseling who were in need 

for help and guidance.  

  The efforts of the counselors have led to positive outcomes in many cases, and 

we look forward to their continued contribution. 

 

 

 

 

 

 
  In a heartening example of mutual understanding and emotional growth, a 

young couple who had entered into an arranged marriage—with the blessings and consent 

of both families despite belonging to different communities—faced a difficult phase in 

their marital life due to misunderstandings and external influences. 

  Over time, minor disagreements escalated under the excessive and negative 

interference of friends, relatives, and societal pressures. The strain led to their separation 

and initiation of legal proceedings against each other. Unfortunately, these steps were 

taken in haste and under emotional distress, leaving both partners burdened with regret 

and remorse. 

  Through sincere introspection and a spirit of reconciliation, the couple 

gradually acknowledged their own shortcomings and accepted each other’s feelings and 

perspectives. With the assistance and encouragement of well-wishers and legal 

facilitation, they decided to step away from conflict and move towards healing. 
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  They have now withdrawn all court cases filed against one another and 

committed themselves to a fresh start. Their resolve not to repeat past mistakes, along 

with a renewed sense of respect and affection, marks the beginning of a new chapter in 

their lives. 

 
 COMPREHENSIVE REPORT ON THE CAMPAIGN ORGANIZED ON THE 

OCCASION OF “NATIONAL CLEANLINESS DAY” ORGANIZED ON 30TH 

JANUARY, 2025 

  Article 21 of the Constitution of India, provides that “no person shall be 

deprived of his life or personal liberty except according to the procedure established by 

law”. The Hon’ble Supreme Court in MC Mehta vs. Union of India, AIR 1987 SC 1086, 

has held that right to live in pollution free environment is a fundamental right.   

  A clean environment enhances the quality of life and promotes overall well-

being. It is the responsibility of every individual to keep their surroundings clean and 

healthy. In India, this commitment to cleanliness is emphasized through the observation 

of National Cleanliness Day on January 30th. The day serves as a reminder to maintain 

high standards of hygiene in our homes, workplaces, streets, and public spaces. By 

adopting sustainable practices like waste management, recycling and reducing pollution, 

we can contribute to a cleaner and healthier environment for present and future 

generations. Cleanliness is essential for maintaining a healthy and hygienic environment, 

promoting overall well-being, and preventing diseases. 

  Keeping in view of the aforesaid, Hon’ble the Executive Chairman has been 

pleased to direct the Legal Services Institutions to observe the National Cleanliness Day 

on 30.01.2025 and conduct cleanliness drive to commemorate Mahatma Gandhi vision of 

cleanliness with the aim of promoting cleanliness and sanitation as a way of life.  

 

CONSOLIDATED REPORT ON CELEBRATION OF “NATIONAL 

CLEANLINESS DAY” ORGANIZED ON 30th JANUARY, 2025 
 

S.N. PARTICULARS  REPORT 
1. Total No. of awareness programmes, 201 
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camps, etc. organized. 
2. No. of Cleanliness Drive Organized.  32 
3. Total No. of persons attended these 

programmes, camps and Cleanliness 
Drive etc.  

55347 

4. Awareness Rallies organized. 07 
5. Total No. of Nukkad Natak organized. 05 
6. Total No. of persons benefitted by this 

Campaign.  
13079 

7. Brief summary about the awareness 
campaign.  

The Legal Services Institutions and Para-Legal 
Volunteers (PLVs) organized awareness camps and 
cleanliness rallies across rural and urban areas of the 
state. These initiatives aimed to educate people about 
the crucial role cleanliness plays in their daily lives. 

During the camps, attendees were encouraged to adopt 
cleanliness as a habit, starting with their homes. They 
were reminded that if every individual maintains 
cleanliness in their surroundings, the entire village 
will remain clean. This collective effort fosters a 
healthier and more hygienic environment for all. 

A clean environment is essential for a healthy life, as 
"a healthy mindset develops in a healthy body." To 
support this vision, individuals and communities were 
urged to actively participate in the cleanliness 
movement, beginning with homes, schools, colleges, 
offices, and public spaces. The goal is to create a 
nationwide Clean India revolution. 

Additionally, participants were informed about the 
toll-free number 15100, released by NALSA, for legal 
aid and assistance. 

  During the Cleanliness Drive, awareness was successfully raised among the 

common masses and attendees by the Legal Services Institutions emphasizing a range of 

critical topics. They were educated on Personal Hygiene and Health with the message 

"Clean hands, healthy you-stop germs in their tracks" highlighting the power of simple 

habits to prevent illness. Waste Management and Recycling was underscored with "Trash 

in its place keeps our world safe" promoting responsible disposal and sustainability. The 

importance of Clean Public Spaces resonated through "A clean town is everyone’s 

crown-don’t litter, make it better" inspiring civic pride. Water Sanitation focused on 
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keeping water sources clean and avoiding contamination, while Household Cleanliness 

reinforced "A clean home is a happy home" for family well-being. 

  The said cleanliness drive has come to an end by spreading message to all 

participants and local people/common mass “Cleanliness is next to godliness, and it starts 

with you! Join a cleanliness drive, start one in your community, or simply stop littering. 

As Mahatma Gandhi dreamed, let’s make Swachh Bharat a reality by 2025. And by 

taking the pledge: “Na Gandagi Karenge, Na Karne Denge” (We won’t litter, nor let 

others litter). Together, let’s clean Uttarakhand, one street at a time. 

 
 COMPREHENSIVE  REPORT ON CELEBRATION/OBSERVATION OF 

“INTERNATIONAL WOMEN’S DAY" ORGANIZED ON 08th March, 2025 
 

  On 08th March, 2025 “International Women’s Day” was celebrated/Observed in 

the periphery of the State of Uttarakhand by all the Legal Services Institutions in 

cooperation with Schools & Colleges, concerned NGOs, District Administrative and 

concerned Government Departments. 

  In order to celebrate/observe the International Women’s Day, Uttarakhand 

SLSA, Nainital has organized a Seminar on 08.03.2025 at Conference Hall, ADR 

Building, High Court Campus, Nainital. The Member Secretary and Officer on Special 

Duty, UKSLSA, Nainital aware the attended people & Women about legal rights of 

women alongwith other special rights meant for women empowerment. The said 

programme was attended by approx 35 people/women. 

  On the occasion of International Women’s Day celebrated on 8th March 2025, 

District Legal Services Authorities, Tehsil Legal Services Committees, Panel Lawyers, 

Para-Legal Volunteers (PLVs) organized various Legal Awareness Camps, Seminars, 

Workshops and Rallies in rural, urban, market & community areas. The event was led by 

District Judge/Chairman & Secretaries, DLSAs, TLSCs, Chairman & Secretary & PLVs 

and aimed at raising awareness about the significance of International Women’s Day and 

promoting gender equality. Participants were sensitized on the importance of women's 

rights, empowerment, and the historical and social relevance of the day. 
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CONSOLIDATED STATISTICAL REPORT ON CELEBRATION OF 

“INTERNATIONAL WOMEN’S DAY" ORGANIZED ON 08th March, 2025  

 
S.N. PARTICULARS REPORT 
1 Total No. of awareness 

programmes, camps, etc., organized 
in the District. 

619 

2 Total No. of persons attended these 
programmes, camps, etc. 

14481 

3 Total No. of Awareness Rallies 
organized in the District. 

49 

4 Total No. of persons attended 
Awareness Rally. 

4031 

5 Brief summary about the awareness 
campaign. 
 

• PoSH (Prevention of Sexual Harassment) workshop 
was also organized including awareness and training 
session aimed at educating women, employees and 
stakeholders about the Sexual Harassment of Women 
at Workplace (Prevention, Prohibition and Redressal) 
Act, 2013. These workshops were conducted by 
Legal Services Institutions to foster a safe, respectful, 
and inclusive work environment. 

• Rural and urban areas including market places were 
converged during the campaign.  

• Different awareness programmes/seminars/ rallies 
were also organized at Tehsil & Community Levels.    

 
  To commemorate International Women’s Day, UKSLSA-Nainital, District 

Legal Services Authorities & TLSCs organized 619 legal literacy camps throughout the 

State of Uttarakhand including far-flung and interior areas on March 08, 2025 as part of a 

special outreach initiative. These camps aimed at spreading legal awareness and 

empowering marginalized communities, particularly women, through information about 

their rights and available legal remedies. 

  During the camps, 14481 participants/women/common mass were sensitized on 

a wide array of crucial legal and constitutional issues. These included: 

• NALSA (Victims of Trafficking and Commercial Sexual Exploitation) Scheme, 2015 

• Women Compensation Scheme, 2020 
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• Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of Sex Selection) 

 Act (PC and PNDT Act) 

• Narcotic Drugs and Psychotropic Substances Act (NDPS Act) 

• Child Marriage and the Protection of Children from Sexual Offences (POCSO) Act 

• Cybercrime and Cyber security 

• NALSA Helpline Number – 15100 

• Rights and Duties of Citizens under the Constitution 

• Fundamental Rights and Duties 

• Flag Code of India, 2002 (as amended in 2021 & 2022) 

• Role of Adhikar Mitra 

• LGBTQIA+ Persons’ Rights and Challenges 

• Objectives and Benefits of Permanent Lok Adalats 

• Functions of NALSA, SLSA, DLSA, TLSC, HCLSC, and SCLSC 

• Availability of Free Legal Aid 

• Women Empowerment and Gender Equality 

  During celebration of International Women’s Day 49 Rallies were also 

organized and through banners, posters and 4031 persons have attended these rallies and 

aware the locality about gender inequalities and advocate for women’s rights. Also that 

the day reminds society of the critical role women play in shaping communities and 

nations, while also emphasizing the need to accelerate gender parity. Celebrating this day 

fosters respect, empowerment and inclusion, especially in rural and marginalized areas 

where awareness is often limited. 

 
 COMPREHENSIVE REPORT ON CELEBRATION/OBSERVATION OF 

“WORLD WATER DAY" ORGANIZED ON 22nd March, 2025 

 
  Article 21 of the Indian Constitution guarantees the fundamental right to 

protection of life which includes Fresh water and Fresh Environment for every 

individual. Further, Right to Health is a part and parcel of Right to Life and therefore 
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right to health is a fundamental right guaranteed to every citizen of India under Article 21 

of the Constitution of India. 

  Keeping in view the importance of water conservation and sustainable 

management in compliance of the approval dated 08.03.2025 of the Hon’ble Executive 

Chairman, Uttarakhand SLSA, Nainital, Awareness Programme, Rallies, 

Essay/Drawing/Painting/ Slogan/Debate Competitions were conducted across the State of 

Uttarakhand on the occasion of “World Water Day” on 22nd March, 2025, focusing on 

raising awareness, promoting water conservation techniques, and ensuring community 

participation in protecting water resources, cleaning drives for water bodies, workshops 

on rainwater harvesting and sustainable water use can be organized. Additionally, 

schools, colleges, local communities, and government departments can collaborate to 

implement water-saving initiatives and pledge towards responsible water usage. Given 

Uttarakhand’s ecological significance as a Himalayan state, such a campaign can play a 

crucial role in safeguarding its rivers, springs, and groundwater resources for present and 

future generations. 

 
CONSOLIDATED STATISTICAL REPORT ON CELEBRATION OF “WORLD 

WATER DAY” ORGANIZED ON 22nd MARCH, 2025 

 
S.N. PARTICULARS REPORT 
1 Total No. of awareness 

programmes, camps, etc., organized 
in the District. 

243 

2 Total No. of persons attended these 
programmes, camps, etc. 

11018 

3 Total No. of Awareness Rallies 
organized in the District. 

68 

4 Total No. of persons attended 
Awareness Rally. 

3284 

5 Details of the awareness materials 
distributed. 

2496 
Pamphlets, Brochures, Hand bills, Posters, Banners etc. 

6 Brief summary about the awareness 
campaign 
 

• Seminars were organized with the concerned 
departments and stakeholders under the 
chairmanship of Secretary, DLSAs within their 
District. 
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• Under the special campaign on "World Water Day" 
by PLV / Adhikar Mitra organized different 
awareness camps and Rallies with pamphlets and 
banners in the rural areas, municipalities, municipal 
councils, schools and colleges of all Tehsils within 
their District and the people present were given 
information related to the importance of water. 

• TLSCs organized camps & programmes with Tehsil 
Bar Associations including common mass, students, 
girls, women, children.  

• Door to Door campaign were also organized to 
aware the common mass that ‘Water is Life - 
Preserve Every Drop’. 

• Awareness was done with regard to the World Water 
Day on the theme for the year i.e. Preserve the 
Glaciers. Public was made aware about importance 
of sustainable development, and also with regard to 
means of preventing wastage of water. The 
awareness was conducted through Rallies, Nukkad 
Nataks, Camps and distribution of pamphlets. 

• Corresponded with the concerned departments and 
district administration and Taluka Legal Services 
Committees etc. to organize awareness programs on 
the occasion of World Water Day on 22 March 
2025, thereafter all the PLVs were directed to 
organize various activities like awareness camps, 
rallies, cleanliness campaigns etc. within their 
respective areas on the occasion of World Water 
Day on 22 March 2025.  

• World Water Day Campaign was attended by 
Secretary DLSA, LADCs, Panel Lawyers, Retainer 
Lawyers, PLVs/Adhikarmitra, concerned 
Department & NGOs, District Administration, 
Police Department, District Health Department etc.  

  Across the said campaign, total 243 Legal Awareness Camps were organized 

and 11018 people have participated in the said campaign and were informed and 

sensitized that Water is Life – Preserve Every Drop and Water is essential for all forms of 

life. Only 3% of the Earth's water is freshwater, and just 0.5% is accessible for human 

use. Water scarcity affects over 2 billion people globally. Why Water is Important- 

Human Survival, we need water for drinking, cooking, hygiene, and sanitation, 

Agriculture, Irrigation is vital for food production, 70% of global freshwater is used for 
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agriculture, Industry, used in manufacturing, cooling systems, and cleaning processes, 

water is essential for economic development, Environment, Supports ecosystems and 

biodiversity, Rivers, lakes, and wetlands are crucial habitats. 

 

 “SAFE DRUGS; SAFE LIFE” CAMAPIGN 

   Article 21 of the Constitution of India, guarantees the fundamental right to life 

and personal liberty. Over the years the Hon’ble Supreme Court has interpreted this 

Article to encompass the right to health, making it an essential part of a dignified life. 

Through    various landmark judgments Hon’ble Apex Court has expanded the scope of 

Article 21 to include access to timely and affordable healthcare, essential medicines, and 

a clean and safe environment.   

• Parmanand Katara vs. Union of India (1989) The Supreme Court held that the right to 

emergency medical aid is a fundamental right under Article 21. 

• State of Punjab vs. Mohinder Singh Chawla (1997) It was held that the right to health 

is a fundamental right and the government must provide necessary health services. 

• K.S. Puttaswamy vs. Union of India (2017) Right to privacy was recognized as a 

fundamental right, further strengthening the rights of individuals in medical treatment 

and healthcare. 

  In this context, a focused campaign has been initiated through the District Legal 

Services Authorities (DLSAs) to systematically address the growing concern over 

counterfeit and substandard medicines. This initiative envisions the constitution of 

dedicated task forces comprising legal experts, healthcare professionals, and 

representatives from enforcement agencies to ensure coordinated and timely 

interventions. Help desks are proposed to be established in government hospitals and 

Primary Health Centers (PHCs) to educate citizens about their rights under Article 21 of 

the Constitution, with a particular emphasis on the right to safe and quality healthcare. 

Legal awareness camps and capacity-building workshops—targeted at both rural and 

urban populations—form an essential part of this outreach strategy. 
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CONSOLIDATED REPORT ON THE EXCLUSIVE CAMPAIGN                                     

SAFE DRUGS: SAFE LIFE CARRIED OUT DURING MARCH, 2025 

 
S.N. PARTICULARS REPORT 

1 Total No. of awareness programmes, 
camps, workshops etc. organized in 
the District 

501 

2 Total No. of persons attended these 
programmes camps 

17370 

3 Total No. of Joint Visit of 
factories/medical stores in 
coordination with the stakeholders 

118 

4 No. of Banners prepared  71 
5 No. of Pamphlets/Brochures 

distributed 
18400 

6 Any other relevant point • 04 Rallies on "Safe Drugs; Safe Life" were 
organized as an awareness initiative to educate the 
public about the responsible use of medicines and 
the dangers of self-medication and counterfeit drugs. 
Participants carry banners and raise slogans such as 
“Right Medicine, Right Dose – A Step to Safe Life” 
and “Medicine is Cure, Not a Risk – Use it Wisely”, 
emphasizing the importance of using only doctor-
prescribed medicines and purchasing from 
authorized sources. By spreading this crucial 
message, the rally aims to build a healthier, more 
informed society where safe medicine practices lead 
to a safe and quality life. 

  • Stalls were established by PLVs under "Safe Drugs; 
Safe Life" & people were sensitized about their 
rights relating to health services and medicine, 
precautions to be taken while buying medicine, side 
effects of expired medicine.    

  • Radio Show organized by Jail PLVs to sensitized 
inmates about "Safe Drugs; Safe Life" campaign.  

  • Educational Videos were prepared under "Safe 
Drugs; Safe Life" by jail PLVs to sensitize mass 
about safe drug-safe life.  

  • 09 Meetings were convened with Drug Inspector and 
Food Safety Officer & other stakeholders for wide 
publicity of the campaign.  
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  During the campaign “Safe Drugs; Safe Life” a total number of 501 awareness 

programmes, camps, workshops were organized and these programmes were attended by 

17370 people, health department officials, medical practitioners, pharmacists, and 

representatives from the Food and Drug Administration, local community members, 

Accredited Social Health Activists shopkeeper,  school children etc. Further, 118 Joint 

Visit of factories/medical stores have also been conducted in coordination with the 

stakeholders. Total 71 Banners/Posters have also been prepared for the said campaign. In 

order to implement and to make more successful the said campaign total 18400 

pamphlets and brochures were also distributed amongst the common mass and 

participants. 

 

 LEGAL AWARENESS AND OUTREACH PROGRAMMES: COMMUNITY 
LEVEL 

  During January to March, 2025 in order to aware the public at large total 21412 

Legal Awareness Camps, Workshops, Seminars, Meetings and Rallies were organized in 

rural and urban areas, Market Places and at Tehsil & Community levels in cooperation 

with Gram Panchayats, District Administration, Government Departments, NGOs, Para-

Legal Volunteers and other stakeholders. 

  These camps/programmes/activities were organized with an objective of 

empowering citizens with knowledge about their legal rights and available remedies 

under the law. The camps focused on simplifying important legal provisions related to 

everyday issues such as domestic violence, consumer rights, property disputes, free legal 

aid, and government welfare schemes. Through interactive sessions, real-life case 

examples, and distribution of easy-to-understand pamphlets in the local language, the 

camp aimed to bridge the gap between law and the layperson, fostering legal literacy and 

encouraging proactive engagement with the justice delivery system. 

  These programmes/camps were attended by approx. 469116 people throughout 

the State of Uttarakhand and they were sensitized about NALSA (Victims of Trafficking 

and Commercial Sexual Exploitation) Scheme, 2015, International Women’s Day, Rights 

and Duties of citizens, Constitutional Rights, Fundamental Rights and Duties,  Rights of 
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Laborers, good touch, bad touch, POCSO Act, Flag Code of India, 2002 (as amended in 

2021 & 2022), Prevention of Insults to National Honour Act 1971, NALSA, SLSA, 

DLSA, TLSC, HCLSC, SCLSC, Free Legal Aid, Motor Vehicle Amendment Act and 

Rules, Social Welfare Department, "The provision of Sexual Harassment of women at 

workplace (prevention, prohibition and Redressal) Act, 2013, benefits of Lok Adalat, 

Digital Arrest/Cyber Crime, Welfare Scheme of Govt. Traffic Rules and NALSA 

Helpline 15100", “Child Marriage”, “Drug Abuse”, “Domestic Violence", JJ Act, etc. 

 

 LEGAL AWARENESS  OUTREACH PROGRAMMES: SCHOOLS/COLLEGES
  

  The objective of Legal Awareness Camps & Programmes in Schools and 

Colleges is to cultivate legal literacy and constitutional values among youth by educating 

students about their rights, duties, and the justice delivery system, to sensitize students 

about crucial legal safeguards and promote a culture of legality and justice. 

  During the campaign in Schools and Colleges following key objectives have 

been included- 

• Dissemination of knowledge on child rights and related protective laws. 

• Spreading awareness about the Right to Education (RTE) as a fundamental 

entitlement. 

• Educating youth on the perils and illegality of child marriage. 

• Enhancing understanding of the Constitution of India, especially fundamental rights 

and duties. 

• Providing insights into child-specific legislations like the Protection of Children from 

Sexual Offences (POCSO) Act, 2012 and the Juvenile Justice (Care and Protection of 

Children) Act, 2015. 

  During January to March, 2025 approx. 1710 Legal Awareness Camps and 

Programmes were organized in schools and colleges and total 120265 Girl and Boy 
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Students including teaching & non-teaching staff, parents and local peoples were 

sensitized about the aforesaid. 

 

 ACTIVITIES AND PROGRAMMES FOR PRISONERS: 

 

 In order to uphold the rights of prisoners and support their reformation, rehabilitation, 

and reintegration into society through legal aid, education, skill development, and mental 

wellness programmes. 

  Key Programmes and Initiatives followed by the Legal Services Institutions to 

Protect Rights of Prisoners and to provide them effective & Competent Free Legal Aid 

Services & Advice: 

1. Legal Aid Clinics in Jails: 

o Regular functioning of legal aid clinics with the presence of empanelled lawyers 

and Para-Legal Volunteers (PLVs). 

o Facilitation of bail applications, appeals, and legal counseling. 

o Awareness sessions on legal rights of under trial and convicted prisoners. 

2. Legal Literacy and Awareness Camps: 

o Periodic sessions on basic laws, rights of prisoners, parole, furlough, and 

remission policies. 

o Special focus on vulnerable inmates, including women, juveniles, and mentally 

ill prisoners. 

3. Lok Adalats for Prisoners: 

o Special Jail Lok Adalats are being organized to dispose of compoundable cases, 

traffic challans, petty offences, and family matters. 

o Speedy disposal reduces overcrowding and pendency. 

4. Skill Development and Vocational Training: 

o Tailored training programmes in trades such as carpentry, tailoring, handicrafts, 

computer literacy, agriculture, bakery and plumbing. 

o Collaboration with ITIs, NGOs, and government training agencies. 
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5. In the span of time from January to March-2025 total 138 Legal Awareness camps, 

141 Visits/Inspections and 12 Jail Lok Adalats, 11 Vocational Training Programmes 

and 13 Medical/Health Check-up Camps were organized in District and Sub-Jails 

including Judicial Lock-ups were organized for Under Trial and Convicted Prisoners. 

 

 PREVENTION OF SALES OF EXPIRY ITEMS: 

 

  To ensure consumer safety and public health, the campaign prevention of sale 

of expired items is a crucial area of legal and social concern. As per direction of Hon’ble 

Executive Chairman, UKSLSA, Nainital, the Legal Services Authorities regularly 

conduct awareness programmes to educate people at large, shopkeepers and vendors 

about the legal provisions prohibiting the sale of expired goods, especially food, 

medicines, packaged foods & beverages and consumables. Under laws such as the Legal 

Metrology Act, 2009, the Drugs and Cosmetics Act, 1940, and the Food Safety and 

Standards Act, 2006, selling expired products is punishable with fines and imprisonment. 

These awareness drives focus on encouraging consumers to check manufacturing and 

expiry dates, report violations, and demand proper bills. Through street plays, distribution 

of pamphlets, and workshops in markets and schools, these programmes aim to promote 

ethical trade practices and protect consumers from health hazards and economic loss. 

  During the quarter spanning January to March, 2025, a robust inter-

departmental enforcement initiative was undertaken to curb the sale of expired, 

substandard, and unlicensed consumable goods and drugs, in alignment with public 

health and consumer protection objectives. A total of 106 strategic coordination meetings 

were held with key stakeholders, including the Food Safety Officer, Drug Inspector, and 

members of the Anti-Drug Enforcement Teams, to streamline inspection protocols, share 

intelligence inputs, and review compliance mechanisms. 

  Pursuant to these deliberations, a series of 360 surprise inspections were 

conducted across a wide range of commercial establishments, including retail shops, 
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departmental stores, medical outlets, wholesale markets and shopping malls. These 

inspections were strategically planned to ensure unannounced scrutiny and 

comprehensive coverage of high-footfall and sensitive locations. The joint inspection 

teams focused on identifying expired food and drug products, improper labeling, 

unauthorized drug sales, absence of batch-wise records, and violations of cold storage 

and hygiene norms. It is pertinent to mention here that during the said inspections 277 

samples were also collected and the same were sent to laboratory for test and concerned 

officers ensured that action will be taken based on the results. 

 
 CAPACITY BUILDING / TRAINING PROGRAMMES: 

 
• The DLSA, Almora organized an orientation session under the UTRC-2025 Campaign 

for Jail Visitors and Jail Visiting PLVs. The session aimed to familiarize the participants 

with the objectives and functioning of Under Trial Review Committees, emphasizing 

their role in identifying eligible under trial prisoners for release and ensuring effective 

coordination between legal aid providers and prison authorities. A total of 4 participants 

attended the session, which focused on strengthening jail visits, case follow-ups, and 

timely legal interventions for under trials. 

 

• On 06.01.2025, the DLSA, Chamoli organized a Training Programme on the topic 

“NALSA Portal (LSMS and LAIS) and NALSA Scheme” at the auditorium of the District 

Court Campus, Gopeshwar. The programme aimed to enhance the digital and functional 

capacity of legal aid providers by imparting practical training on the Legal Services 

Management System, Legal Aid Information System, and key provisions of various 

NALSA Schemes. A total of 48 PLVs and 10 Panel Lawyers attended the training, which 

focused on effective documentation, case tracking, beneficiary mapping, and the proper 

implementation of legal aid schemes to ensure access to justice for all. 

 

• On 26th March, 2025, a workshop was organized in the auditorium of the District 

Court, Dehradun, for all police station heads of Dehradun district under the supervision 
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of the Secretary, District Legal Services Authority (DLSA), Dehradun, in compliance 

with the instructions issued by the Corporation. The workshop focused on enhancing the 

understanding and implementation of the provisions related to the Motor Accident Claims 

Tribunal (MACT) and the Motor Vehicles (MV) Act. Detailed legal and procedural 

insights were provided to the attending police officials to ensure more effective handling 

of motor accident cases. The session was attended by Chief Legal Aid Defense Counsel, 

Mr. Ajay Kumar Badoni, along with Assistant Legal Aid Defense Counsel(s), who 

contributed valuable legal guidance and practical inputs. 

 

• The District Legal Services Authority (DLSA), Pithoragarh conducted a Training-

cum-Sensitization Session for New Selected PLVs from 24.03.2025 to 26.03.2025 at the 

Meeting Hall. The session aimed to equip newly inducted Para-Legal Volunteers (PLVs) 

with essential knowledge regarding the functions and mandate of the DLSA, methods of 

delivering legal services to the marginalized and helpless, and also included an organic 

awareness programme to promote sustainable living. A total of 60 participants attended 

the event, actively engaging in the interactive training modules designed to strengthen 

grassroots legal outreach. 

• A training program on Food Safety for the Common Mass was organized by DLSA 

Nainital during January, 2025 aims to raise awareness about hygienic food practices to 

prevent food borne illnesses and promote healthier communities. It focuses on essential 

topics such as personal hygiene, safe food handling, proper storage, detection of food 

adulteration, and identifying unhygienic practices in street food and eateries. Through 

simple demonstrations, role-plays, and use of visual aids in local languages, the program 

empowers individuals—especially homemakers, vendors, and schoolchildren—to adopt 

safe food habits in their daily lives. It also highlights the role of FSSAI and encourages 

the public to report unsafe food, reinforcing the idea that food safety is a shared 

responsibility. 

 

*******
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NATIONAL LOK ADALAT ORGANIZED 

ON 08.03.2025  

AT HON’BLE HIGH COURT OF UTTARAKHAND 
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STATISTICAL INFORMATION 

DETAILS OF DISPOSAL OF CASES IN THE NATIONAL LOK ADALAT 
HELD ON 08.03.2025  

IN THE STATE OF UTTARAKHAND  

 

S.N. Name of the Courts No. of cases 
referred 

No. of cases settled Settlement Amount 
(Rs.) 

1 High Court of 
Uttarakhand 

21 20 3,65,12,987 

2 Almora 100 100 74,67,346 

3 Bageshwar 108 107 1,55,01,806 

4 Chamoli 54 54 1,23,09,367 

5 Champawat 231 231 52,86,744 

6 Dehradun 6576 6574 18,73,82,406 

7 Haridwar 8067 8065 10,03,02,323 

8 Nainital 1708 1708 4,07,09,125 

9 Pauri Garhwal 703 702 2,52,71,694 

10 Pithoragarh 273 273 85,63,666 

11 Rudraprayag 52 52 48,54,000 

12 Tehri Garhwal 387 384 2,07,63,568 

13 Udham Singh Nagar 3892 3890 16,78,54,187 

14 Uttarkashi 57 57 85,86,794 

 TOTAL(A):- 22229 22217 64,13,66,013 

15 Pre-Litigation 

Cases(District Courts 

7306 7298 16,86,77,860 

16 Consumer Courts 32 32 76,03,316 

17 TOTAL(B):- 7338 7330 17,62,81,176 

 GRAND TOTAL (A+B) :-  

29567 

 

29547 

 

81,76,47,189 
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STATUS OF FULL TIME SECRETARIES/TLSC/PLVS/PANEL LAWYERS/ RETAINER 
LAWYERS/MEDIATORS/LEGAL AID CLINICS/FRONT OFFICE/MEDIATION 

CENTERS AS ON 31.03.2025 
 

NAME of DLSA 
/HCLSC 

No. of 
Full 

Time 
Secretar

y 

No. of 
TLSCs 

Constitu
ted 

No. of 
Panel 

Lawyers 

No. of 
Retainer 
Lawyers 

No. of 
trained 
PLVs 

No. of 
Legal 
Aid 

Clinics 

No. of 
Front 

Offices 

No. of 
Mediation 
Centers 

No. of 
Mediato

rs 

No. of 
Pro-
Bono 

Lawyers 

No. of 
Pro-
Bono 
PLVs 

ALMORA 01 03 15 01 100 47 01 01 03 07 2118 

BAGESHWAR 01 01 07 01 95 20 01 01 03 02 414 

CHAMOLI 01 05 12 01 84 31 01 01 01 10 736 

CHAMPAWAT 01 01 11 01 99 21 01 01 03 03 31 

DEHRADUN 01 04 49 01 81 62 01 02 25 31 47 

HARIDWAR 01 02 34 01 134 34 01 03 22 12 285 

NAINITAL 01 02 37 01 60 10 01 03 14 04 23 

PAURI 
GARHWAL 01 04 25 01 86 22 01 02 04 04 12 

PITHORAGARH 01 04 10 01 96 14 01 01 04 02 21 

RUDRAPRAYAG 01 01 06 01 89 43 01 01 01 05 104 

TEHRI 
GARHWAL 

01 02 31 01 75 23 01 01 03 04 1063 

U. S. NAGAR 01 05 64 01 58 24 01 03 11 35  

UTTARKASHI 01 02 17 01 33 19 01 01 08 08  

HCLSC 01 - 25 01 - - 01 01 25 Nil  

TOTAL 14 36 337 14 1123 385 14 22 127 127 4854 
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STATEMENT SHOWING THE PROGRESS OF LOK ADALATS HELD IN THE 

STATE OF UTTARAKHAND  

FROM JANUARY 2025 TO MARCH 2025 
S. No. Name of District Total No. 

of Lok 
Adalats 

Held 

Total  
No. of 
Cases 
Taken 

up 

Total No. 
of Cases 
Disposed 

off 

Compensation/ 
Settlement 

Amount (Rs.) 

Realized As 
Fine 

 (in Rs.) 

Total No. of 
Persons 

Benefited in 
Lok Adalat 

1 ALMORA 01 100 100 74,67,346 - 100 

2 BAGESHWAR 03 122 112 1,55,36,306 - 112 

3 CHAMOLI 04 76 56 1,23,09,367 - 56 

4 CHAMPAWAT 03 249 241 52,86,744 15,000 241 

5 DEHRADUN 04 8889 7804 19,24,12,792 8,70,600 7804 

6 HARIDWAR 01 8067 8065 10,03,02,323 - 8065 

7 NAINITAL 04 1984 1976 4,07,32,725 19,000 1976 

8 PAURI GARHWAL 02 745 744 2,52,71,694 7,000 744 

9 PITHORAGARH 04 498 292 85,63,666 41,300 292 

10 RUDRAPRAYAG 04 62 62 48,54,000 26,500 62 

11 TEHRI GARHWAL 01 387 384 2,07,63,568 - 384 

12 UDHAM SINGH 
NAGAR 

03 4029 4025 16,78,65,687 - 4025 

13 UTTARKASHI 01 57 57 85,86,794 - 57 

14 HCSLC, 
NAINITAL 

01 21 20 3,65,12,987 - - 

15 UKSLSA,NTL - - - - - - 

 TOTAL :- 
 

36 25286 23938 64,64,65,999 9,79,400 23918 

16 CONSUMER 
COURTS 

01 32 32 76,03,316 - 32 

 TOTAL 01 32 32 76,03,316 - 32 

 GRAND TOTAL 37 25318 23970 65,40,69,315 9,79,400 23950 
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STATEMENT SHOWING THE PROGRESS OF CAMPS ORGANIZED IN THE 

STATE OF UTTARAKHAND  

FROM JANUARY 2025 TO MARCH 2025 
 

S. No. Name of District No. of Camps/Sensitization 
Programmes Organized 

Total No. of Persons 
Benefited in Camps 

1 ALMORA 1744 100710 

2 BAGESHWAR 1551 41057 

3 CHAMOLI 1352 26326 

4 CHAMPAWAT 3889 147199 

5 DEHRADUN 597 40241 

6 HARIDWAR 1624 55561 

7 NAINITAL 685 27812 

8 PAURI GARHWAL 391 15278 

9 PITHORAGARH 177 12661 

10 RUDRAPRAYAG 56 7253 

11 TEHRI GARHWAL 1585 34321 

12 UDHAM SINGH  NAGAR 307 16021 

13 UTTARKASHI 164 10484 

14 HCLSC, NAINITAL - - 

15 UKSLSA, NAINITAL - - 

 TOTAL 14122 534924 

16 CONSUMER COURTS - - 

 TOTAL 14122 534924 

 

 

 

36 
 



 

January-March, 2025 Uttarakhand Court News 

STATEMENT SHOWING THE PROGRESS OF LEGAL AID AND 

ADVICE/COUNSELING PROVIDED IN THE STATE OF UTTARAKHAND  

FROM JANUARY 2025 TO MARCH 2025 

S. No. Name of District No. of Persons Benefited through Legal Aid & 
Advice 

Legal Aid Advice/ 
Other Services 

1 ALMORA 33 627 

2 BAGESHWAR 13 201 

3 CHAMOLI 14 141 

4 CHAMPAWAT 46 - 

5 DEHRADUN 368 3327 

6 HARIDWAR 218 2045 

7 NAINITAL 134 1435 

8 PAURI GARHWAL 61 2084 

9 PITHORAGARH 32 23 

10 RUDRAPRAYAG 39 09 

11 TEHRI GARHWAL 62 11 

12 UDHAM SINGH  NAGAR 257 05 

13 UTTARKASHI 35 - 

14 HCLSC, NAINITAL 80 - 

15 U.K. S.L.S.A., N.T.L. - 110 

 TOTAL 1392 10018 

16 CONSUMER COURTS - - 

 Total 1392 10018 
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PROGRAMMES/ACTIVITIES INSIDE JAIL CAMPUS 

 DURING THE PERIOD FROM JANUARY 2025 TO MARCH 2025 

 

 
 
 
 

 
 
 
           

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
STATISTICAL INFORMATION IN RESPECT OF PERMANENT LOK ADALATS 

(Established U/S 22B of Legal Services Authority Act) 
 

(STATISTICAL INFORMATION FOR THE MONTH OF JANUARY 2025 TO MARCH 2025) 
 

(i) No. of PLAs existing  :- 07  (Almora, Dehradun, Haridwar, Nainital, Pauri  
                Garhwal, Tehri Garhwal and U.S. Nagar) 
 
(ii) Total No. of PLAs functioning :- 04 (Dehradun, Haridwar, Nainital and U.S. Nagar) 

   
S. 

No. 
Permanent 

Lok Adalats 
Number of 

Sittings 
No. of cases 

pending as on 
31.12.2024 

No. of cases 
received 

during the 
Period 

No. of 
cases 

settled 
during the 

Period 

Total 
Value/Amount of 

Settlement                   
(₹) 

No. of cases 
pending as 

on 
31.03.2025 

1 Dehradun 55 295 269 55 46,42,506 509 
2 Haridwar 33 140 14 22 91,31,927 132 

3 Nainital 28 122 07 09 15,66,995 120 
4 Udham Singh 

Nagar 
66 50 78 81 3,12,46,662 47 

 Total 
 

 
182 

 
607 

 
368 

 
167 

 
4,65,88,090 

 
808 

 

S.N. Name of 
District 

Lok Adalat’s 
organized in Jails 

Legal Literacy Camps 
organized in Jails 

Legal Aid 
provided to 
under trial 
prisoners 

Jail 
visit 

  No. of 
organized 

Lok 
Adalats 

No. of 
cases 

disposed 
off 

Camps 
organized 

Benefitted 
persons 

Number of 
Benefitted 
under trial 
prisoners 

Total 
Number 
Jail visit 

1 ALMORA - - 09 1700 18 04 
2 BAGESHWAR - - 01 53 06 10 
3 CHAMOLI - - 02 173 02 08 
4 CHAMPAWAT 02 09 08 294 21 08 
5 DEHRADUN 03 47 04 3100 248 06 
6 HARIDWAR 03 24 02 370 95 05 
7 NAINITAL 02 17 06 495 93 01 
8 PAURI GARHWAL - - 04 634 39 07 
9 PITHORAGARH - - 42 1553 11 02 

10 RUDRAPRAYAG - - 09 281 10 - 
11 TEHRI 

GARHWAL 
- - 08 946 36 04 

12 U.S. NAGAR 02 28 07 905 221 07 
13 UTTARKASHI - - 10 649 26 - 
14 H.C.L.S.C. NTL - - - - 65 - 

 TOTAL :-  
12 

 
125 

 
112 

 
11153 

 
891 

 
62 
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STATISTICAL INFORMATION IN RESPECT OF VICTIM COMPENSATION 
SCHEME U/S 357 A Cr. PC 

(STATISTICAL INFORMATION FOR THE MONTH OF JANUARY 2025 TO MARCH 2025) 
No. of 

applications 
received directly 
by Legal Services 

Institutions 
 

(A) 
 

No. of applications/ 
orders 

marked/directed by 
any Court  

 
 

(B) 

Total No. of 
applications 

received including 
Court orders 

 
 

(A+B) 

No. of 
applications 

decided 

No. of 
applications 

pending 

Total Value/ 
Settlement 

Amount  
(₹) 

43 35 78 122 190 2,03,45,000 
 

 
STATISTICAL INFORMATION IN RESPECT OF CASES SETTLED 

THROUGH MEDIATION 
(STATISTICAL INFORMATION FOR THE MONTH OF JANUARY 2025 TO MARCH 2025) 

 
(A) Total Number of ADR Centers                                             : 05 
(B)   Total No of Existing Mediation Centers other than ADR Centers          :  17 
(C) Number of Mediators (Total of both in ADR Centers and Mediation 

Centers)                                                                                                    :    127 
    

DISPOSAL 
S.N.   Total of all Mediation/ 

ADR Centre’s 
A Number of cases pending in the beginning of the months 241 
B No. of cases received during the months 201 

C Cases settled through Mediation 34 

D Cases returned as not settled 174 

E Non-starter cases which were retuned as mediation could not 
commenced 

03 

F No. of Connected cases - 

G No. of Cases pending at the end of the month 231 

 
DAILY LOK ADALAT AT ADR CENTRE HIGH COURT OF UTTARAKHAND 

PREMISES 
From 1st January 2025 to 31st March 2025, total 19 cases have been decided in Daily Lok Adalat. 

 

********* 

 

 
 Data w.r.t. UKSLSA & DLSA has been provided by Member Secretary, UKSLSA Mr. Pradeep Mani Tripathi. And for Daily Lok Adalat by office of Daily Lok 

Adalat. 
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TRAINING PROGRAMMES HELD IN THE PERIOD OF   
JANUARY 2025 TO MARCH  2025  

AT  
UTTARAKHAND JUDICIAL AND LEGAL ACADEMY, 

BHOWALI, NAINITAL  

 
S. No. Name of Training Programmes/ Workshops Duration 

 
1. 
 

Study Tour/Training Programme of Newly Appointed Civil 
Judges (Junior Division)-2022 Batch of Uttar Pradesh 
Judicial Service 

03.01.2025 
 to 

 05.01.2025 

2. Refresher Programme for Court Staffs  
(ECT_9_2024) 

05.01.2025 
(Almora) 

3. Computer Skill Enhancement Programme Level I & II 
(ECT_13_2024) 

05.01.2025 
(Dehradun) 

4. 
Training Programme on Appreciation Of Circumstantial 
Evidence in Sessions Trial Cases 
(Virtual mode) 

06.01.2025 
 

5. Training Programme on Declaratory Suit  
(Virtual Mode) 09.01.2025 

 

6. 
Training Programme on Suit for Specific Performance 
(Virtual mode) 

15.01.2025 
 

7. Refresher Programme for Court Staffs  
(ECT_9_2024) 

19.01.2025 
(Chamoli) 

8. Workshop  on 'Negotiable Instruments Act, 1881' 
(Ist phase) (Virtual mode) 

27.01.2025 
 

9. Training Programme on Maintenance  
(Virtual mode) 

29.01.2025 
 

10. Cyber laws & Appreciation & Handling of Digital Evidence 
(ECT_14_2024) 03.02.2025 

11. Refresher Programme on Three New Criminal Laws, 2023 
(Ist Phase) (Virtual mode) 

04.02.2025 
to 

06.02.2025 

12. 
Workshop on issues relating to Juvenile Justice under the 
Juvenile Justice (Care & Protection of Children) Act, 2015 
& Rules  
(Virtual mode) 

06.02.2025 
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13. 
Training Programme on Inspection of Courts & Officers of 
Executive Magistrate 
(Virtual mode) 

11.02.2025 

14. Training Program on Capacity Building of Officers working 
in Uttarakhand Forest Department 

10.02.2025 
to 

12.02.2025 

15. Computer Skill Enhancement Programme Level I & II 
(ECT_12_2024) 

16.02.2025 
(Roorkee, Distt. 

Haridwar) 
16. Refresher Programme for Court staffs  

(ECT_9_2024) 
16.02.2025 

(Champawat) 

17. 
Training Programme on Offences & Procedure under GST 
& Tax Laws 
(Virtual Mode) 

21.02.2025 

18. Refresher Training Programme on Rent Laws 
(Virtual mode) 

22.02.2025 
 

19. 
Training Programme on Stress Management and Time 
Management Techniques 
(Virtual Mode) 

25.02.2025 
 

20. 
Training Programme for Judicial Officers working as DDOs 
& HODs on Financial Rules, Procurement Rules and Tax 
Deduction 
(Ist phase) (Virtual mode) 

27.02.2025 

21. 
Cyber Laws & Appreciation & Handling of Digital 
Evidence-Refresher Programme 
 (ECT_14_2024) 

01.03.2025 
to 

02.03.2025 
22. Computer Skill Enhancement Programme Level I & II 

(ECT_13_2024) 
 

02.03.2025 
23. Training Programme on MACT for ADJs & Dy SPs 

(Virtual mode) 03.03.2025 

24 Computer Skill Enhancement Programme Level I & II 
(ECT_13_2024) 04.03.2025 

25 Training Programme on New Criminal Laws, 2023 
(Ist phase) 

05.03.2025 
to 

07.03.2025 

26 
Joint Workshop on NDPS for Judges who are working as 
NDPS Judges, Drug law enforcement officers of NCB, 
Special Public Prosecutors & Dy SPs 

10.03.2025 
to 

11.03.2025 
27 Comprehensive Training and Capacity-Building programme 

for PLVs & Staff of PLAs 19.03.2025 

28 
Refresher Programme for Registry Staff of Hon’ble High 
Court 
(ECT_15_2024) 

22.03.2025 
(at UJALA) 
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29 Training Programme on New Criminal Laws, 2023 
(IInd phase) 

21.03.2025 
to 

23.03.2025 
30 Computer Skill Enhancement Programme Level I & II 

(ECT_13_2024) 23.03.2025 

31 Refresher Programme on Three New Criminal Laws, 2023 
(IInd Phase)(Virtual mode) 

24.03.2025 
to 

26.03.2025 

32 
Workshop for Civil Law relating to Appeals, Revision & 
Review for ADJs  
(Virtual mode) 

27.03.2025 
 

33 
Comprehensive Training and Capacity-Building programme 
for PLAs Judges  
(Virtual mode) 

28.03.2025 
 

 
 

******* 
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Training programme on Capacity Building of Officers working in Uttarakhand Forest Department during the 

period from 10.02.2025 to 12.02.2025 
 

 
Study Tour/Training Programme of  Newly Appointed Civil Judges (Junior Division)-2022 Batch of Uttar Pradesh 

Judicial Service during the period from 03.01.2025 to 05.01.2025 
 
 
 
 

 
 Data of training programmes has been provided by Director UJALA Mr. Harish Kumar Goel.  
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INSTITUTION, DISPOSAL AND PENDENCY OF CASES 
 
 
 

HIGH COURT OF UTTARAKHAND 

(From 01.01.2025 to 31.03.2025) 

 

 Pendency 
(As  on  01.01.2025) 

Civil 
Cases 

Criminal 
Cases 

Total 
Pendency 

30301 25022 55323 

Institution 
( 01.01.2025 to 31.03.2025) 

Disposal 
(01.01.2025 to 31.03.2025)  

Pendency 
(As on 31.03.2025) 

 
Civil 
Cases 

 
Criminal 

Cases 

 
Total 

Institution 

 
Civil 
Cases 

 
Criminal 

Cases 

 
Total 

Disposal 

 
Civil 
Cases 

 
Criminal 

Cases 

Total 
Pendency 
at the end  

of 
31.03.2025 

 

2320 2263 4583 1440 2180 3620 31181 25105 56286 

 

 
 
 
 
 
 

********* 
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DISTRICT COURTS 

  
(From 01.01.2025 to 31.03.2025) 

 
 

SL. 
No 

Name of 
the District 

 

Civil Cases 

 

Criminal Cases 

Total 
Pendency 
at the end 

of 

31.03.25 

  Opening 
Balance 

as on  
01.01.25 

 
Institution 

from 
01.01.25 

 to  
31.03.25 

Disposal 
from 

01.01.25 
to 

31.03.25 

Pendency 
at the end 

of 
31.03.25 

Opening 
Balance as 
on 01.01.25 

 
Institution 

from 
01.01.25  

to  
31.03.25 

Disposal 
from 

01.01.25 
to 

31.03.25 

Pendency 
at the end 
of 31.03.25 

 

1. 
Almora 439 57 59 437 1407 651 623 1435 1872 

2. 
Bageshwar 117 23 37 103 336 197 213 320 423 

3. 
Chamoli 202 27 46 183 825 347 295 877 1060 

4. 
Champawat 229 35 51 213 2460 746 972 2234 2447 

5. 
Dehradun 11711 2584 2556 11739 102444 16535 19226 99753 111492 

6. 
Haridwar 12250 1079 1084 12245 85049 9219 16996 77272 89517 

7. 
Nainital 3498 512 481 3529 22900 3031 3986 21945 25474 

8. Pauri 
Garhwal 1230 181 145 1266 9547 2159 2208 9498 10764 

9. 
Pithoragarh 193 49 46 196 2232 1435 1433 2234 2430 

10. 
Rudraprayag 96 19 35 80 338 273 284 327 407 

11. Tehri 
Garhwal 485 81 88 478 2982 980 1232 2730 3208 

12. Udham 
Singh Nagar 6694 887 826 6755 59883 7187 9258 57812 64567 

13. 
Uttarkashi 420 59 153 326 944 379 362 961 1287 

  
Total  37564 5593 5607 37550 291347 43139 57088 277398 314948 

 
  

********* 
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FAMILY COURTS 
(From 01.01.2025 to 31.03.2025) 

 
 Data of pendency and disposal of cases has been provided by Inspection Section of the Court.  

 

SL
No 

Name of 
the Family 

Court 

 
Civil Cases 

 
Criminal Cases Total 

Pendency 
at the 
end of 

31.03.25 

  Opening 
Balance as 

on 
01.01.25 

Institutio
n from 

01.01.25 
to 

31.03.25 

Disposal 
from 

01.01.25 
to 

31.03.25 

Pendency 
at the end 

of 
31.03.25 

Opening 
Balance 

as on 
01.01.25 

Institution 
from 

01.01.25 

  to 
31.03.25 

 
Disposal 

from 
01.01.25  

to  
31.03.25 

Pendency 
at the end 

of  31.03.25 
 

1. Almora 
(01 Family 

Court) 
167 21 27 161 172 26 23 175 336 

2. Bageshwar 
(01 Family 

Court) 
39 15 10 44 49 10 16 43 87 

3. Chamoli 
(01 Family 

Court) 
85 21 15 91 93 30 18 105 196 

4. Champawat 
(01 Family 

Court) 
61 15 19 57 94 18 41 71 128 

5. Dehradun 
(6 Family 
Courts) 

2339 731 743 2327 1989 490 492 1987 4314 

6. Haridwar 
(5 Family 
Courts) 

1958 458 455 1961 2626 346 477 2495 4456 

7. Nainital 
(2 Family 
Courts) 

751 172 143 780 1356 193 156 1393 2173 

8. Pauri 
Garhwal 
(2 Family 
Courts) 

328 75 73 330 496 75 66 505 835 

9. Pithoragarh 
(01 Family 

Court) 
148 21 29 140 143 12 12 143 283 

10 Rudraprayag 
(01 Family 

Court) 
47 16 11 52 43 20 22 41 93 

11 Tehri 
Garhwal 76 34 49 61 61 28 21 68 129 

12 U.S. Nagar 
(4 Family 
Courts) 

1488 320 324 1484 1832 283 248 1867 3351 

13 Uttarkashi 
(01 Family 

Court) 
81 10 16 75 114 22 54 82 157 

 Total 7568 1909 1914 7563 9068 1553 1646 8975 16538 
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NOTIFICATIONS  AND CIRCULARS OF HIGH COURT OF 

UTTARAKHAND 

 FROM JANUARY 2025 TO MARCH 2025 

 
 No. 01/UHC/Admin. A/2025 Dated : Nainital : January 09th, 2025 (Click to open) 

 No. 03/UHC/Admin. B/v-a-2/2025 Dated:10th February, 2025 (Click to open) 

 No. 04/UHC/Admin. A/2025 Dated : Nainital : February 14th, 2025 (Click to open) 

 No. 14/UHC/Stationery/2025 Dated : February 17th, 2025 (Click to open) 

 No. 15-17/UHC/Admin.A-2/2025 Dated : Nainital :February 19th, 2025 (Click to open) 

 No. 47/UHC/Admin. B/v-a-2/2024 Dated: 10th March, 2025 (Click to open) 

 No. 54/UHC/Stationery/2025 Dated:12th March, 2025 (Click to open) 

 No. 63/UHC/Admin.(A)/2025 Dated: March 29, 2025 (Click to open) 
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CIRCULAR 

 

 C. L. No. 01/UHC/Admin. B/2025 dated 06.01.2025  (Transmission of Trial Court 

 Record)  (Click to open) 

 C. L. No. 02/UHC/Admin. A/A.J./2025 dated 17.02.2025 (Nomination of Administrative 

 Judge(s)  (Click to open) 

 C.L. No. 03/UHC/Admin. B/2025 dated 24.03.2025 (Repair, maintenance, petty and 

 minor construction work in District Courts)  (Click to open) 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 Data has been provided by Administrative-A/B/Insp. Section of the Court.  
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CIRCULATION OF JUDGEMENT OF HON’BLE SUPREME COURT OF 

INDIA TO ALL HIGH COURTS AND TRIAL COURTS OF INDIA  
 

1. Vide letter dated 28.02.2025, Assistant Registrar, Hon’ble Supreme Court of India 

requested to circulate the copy of the order passed in M.A. Diary No. 347 of 2025 

arising out of M.A. Diary No. 2400 of 2024 in Civil Appeal No. 3933 of 2023 

arising out of Special Leave Petition (Civil) No. 4722 of 2021, Union of India 

and another vs. M. Siddaraj. Hon’ble Supreme Court’s vide order dated 

February 20, 2025, addressing Miscellaneous Application Diary Nos. 2400/2024, 

35783/2024, 35785/2024, 35786/2024, and related contempt petitions in Civil 

Appeal No. 3933/2023 (Union of India & Anr. v. M. Siddaraj), the court finalized 

directions from its interim order of September 6, 2024. The court held that: (a) the 

judgment of April 11, 2023, granting enhanced pension with one increment, 

applies to third parties from May 1, 2023, with no arrears for prior periods; (b) for 

petitioners who succeeded in writ petitions, the enhanced pension is payable as res- 

judicata; (c) this does not apply where judgments lack finality or appeals are 

pending; and (d) retired employees who filed applications for intervention, writ 

petitions, or original applications are entitled to enhanced pension for three years 

prior to the filing month. Clause (d) excludes applications filed post the May 19, 

2023, judgment, where clause (a) applies. Excess payments made will not be 

recovered. Contempt petitions were disposed of, with liberty to seek remedies if 

directions are not followed. The court dismissed related special leave petitions, 

clarifying no interpretation of LIC rules was made, and directed LIC to comply 

with impugned orders. All pending applications were disposed of accordingly. 

(Click to open) 
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2. Vide letter dated 11.02.2025, Assistant Registrar, Hon’ble Supreme Court of India 

requested to circulate the copy of the reportable judgment dated 17.01.2025 

passed in Criminal Appeal No. 2248 of 2025 @ SLP (C) No. 21328 of 2023, 

Bhudev Mallick alias Bhudeb Mallick and another vs. Ranajit Ghoshal and 

others to all the High Court with a request that each of the High Court shall 

circulate one copy of this judgment in their respective District Courts. The 

Court allowed the appeal by judgment debtors challenging a Calcutta High Court 

order dated September 23, 2019, which had affirmed an executing court’s order 

dated September 4, 2019. The case stemmed from a 1965 title suit, where a decree 

of permanent injunction was granted in 1976, restraining the appellants from 

disturbing the respondents’ possession of the suit property. In 2017, the 

respondents filed an execution case, alleging breach of the injunction, leading to 

the executing court ordering the appellants’ arrest, 30-day detention, and property 

attachment. The Supreme Court held that the executing court committed a 

jurisdictional error by ordering detention and attachment without evidence of 

willful disobedience, as required under Order XXI Rule 32 of the CPC, and 

without affording the appellants an opportunity to file objections. The High Court 

erred in overlooking this procedural lapse. Both orders were set aside, with liberty 

to the respondents to file a fresh application if further interference occurs, to be 

decided per the court’s observations. The court emphasized that decrees for 

permanent injunction are not subject to limitation under Article 136 of the 

Limitation Act and clarified the scope of jurisdictional error, directing circulation 

of the judgment to High Courts and District Courts. (Click to open) 

3. Vide letter dated 16.01.2025, Branch Officer Section-III-A, Hon’ble Supreme 

Court of India requested to circulate the copy of the reportable judgment dated 

17.12.2024 passed in Civil Appeal No. 14604 of 2024, Rajendra Kumar 
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Barjatya and another vs. UP Avas Evam Vikas Parishad and others with 

connected matter Civil Appeal No. 14605 of 2024, Rajeev Gupta and others vs. 

UP Avas Vikas Parishad and others to the Registrar General of all the High 

Court, so as to enable the High Courts to refer it, while considering the disputes 

relating to un-authorized construction, deviation / violation of building permission, 

plan, etc. and also directed to circulate a copy of this Judgment to the Chief 

Secretaries of all the States / Union Territories. All the State/UT Governments shall 

issue circulars to all the local authorities/Corporations, intimating them about the 

directions issued by this Court and for strict compliance. The Supreme Court, in its 

judgment dated December 17, 2024, in Civil Appeal Nos. 14604 and 14605 of 

2024, dismissed the appeals by third-party appellants challenging the Allahabad 

High Court’s order dated December 5, 2014, which directed the demolition of 

unauthorized commercial constructions on a residential plot (No. 661/6, Shastri 

Nagar, Meerut) allotted to Respondent No. 5 by U.P. Avas Evam Vikas Parishad. 

The Court held that the constructions, made without sanctioned plans and in 

violation of the residential use condition, were illegal and could not be legitimized 

by delay, investment, or administrative inaction. It rejected claims of estoppels and 

laches, emphasizing that unauthorized constructions must be demolished to ensure 

compliance with planning laws. The Court found no violation of natural justice, as 

notices were issued to the original allottee, and appellants, as buyers, failed to 

verify the property’s legal status. The High Court’s order was upheld, with 

directions to vacate within three months, demolish within two weeks thereafter, 

and initiate action against erring officials. The Court issued broader guidelines to 

prevent unauthorized constructions, including mandatory notices, hearings, and 

strict adherence to planning permissions, with accountability for officials. The 

deposited amount by appellants was ordered refunded with interest. (Click to open) 
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RECENT APPROVED FOR REPORTING  JUDGMENTS 

OF THE HON’BLE COURTS 

(01.01.2025 to 31.03.2025) 

DIVISION BENCH JUDGMENTS 

 
1. In SPA No. 81 of 2023, Harish Chandra Tiwari vs. State of Uttarakhand and 

others. By Hon’ble Mr. Justice G. Narendar (Chief Justice) and Hon’ble Mr. 

Justice Alok Mahra, Date of Judgment- 18.03.2025. The High Court dismissed the 

appellant's Special Appeal. The appellant, a former employee of a Co-operative 

Sugar Mill, challenged the dismissal of his claim by the Uttarakhand Public Services 

Tribunal and a subsequent writ petition rejection by a Single Judge. The appellant 

had accepted a Voluntary Retirement Scheme (VRS) in 2015, terminating his 

employment. After a 2016 government order revised pay scales for sugar mill 

employees, the appellant sought benefits, which were granted in 2021 following 

litigation. However, his claim for interest on the delayed payment from 2016 to 

2022 was rejected. The court held that the claim for interest was barred by the 

principle of res-judicata, as it was not raised in the earlier litigation despite being 

consequential to the arrears claim. Additionally, the claim was deemed time-barred. 

The court found no grounds to interfere with the Single Judge’s order and rejected 

the appeal, citing the principles of constructive res-judicata and limitation. A 74-day 

delay in filing the appeal was condoned. (Click to open) 
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2. In Writ Petition (S/B) No. 415 of 2023, Sharan Singh Khati vs. Union of India 

and others. By Hon’ble Mr. Justice G. Narendar (Chief Justice) and Hon’ble Mr. 

Justice Alok Mahra, Date of Judgment- 19.03.2025. The High Court allowed the 

petitioner’s Writ Petition, quashing the order of premature retirement dated 

19.07.2023 issued by the Food Corporation of India (FCI). The petitioner, a 

Manager (Quality Control) with over 25 years of service, challenged his compulsory 

retirement, arguing it was arbitrary, mala fide, and not in public interest. The court 

found that the Review Committee’s recommendation violated Regulation 22 of the 

FCI Staff Regulations, 1971, by failing to consider the petitioner’s entire service 

record, including his consistently “Very Good” and “Outstanding” gradings in 

Annual Performance Appraisal Reports (APARs) over the last decade and positive 

vigilance reports. The committee overlooked recent APARs (2019–2021) and work 

data, focusing only on minor penalties related to receiving Beyond Rejection Limit 

(BRL) stocks, which were not solely the petitioner’s responsibility and caused no 

financial loss to FCI. The court deemed the committee’s process arbitrary, lacking 

diligence, and non-compliant with regulatory mandates. The Representation 

Committee’s rejection of the petitioner’s representation was also found perfunctory, 

lacking a reasoned response. The court ordered the petitioner’s reinstatement within 

six weeks with full service benefits, including arrears, seniority, and pays re-

fixation, and imposed 18% interest on arrears, if not complied with. No costs were 

ordered. (Click to open) 

 

3. In Criminal Jail Appeal No. 38 of 2020, Chhotu vs. State of Uttarakhand. By 

Hon’ble Mr. Justice G. Narendar (Chief Justice) and Hon’ble Mr. Justice Ashish 

Naithani, Date of Judgment- 21.02.2025. The High Court allowed the Criminal Jail 

Appeal, setting aside the trial court's judgment dated 27.03.2018, which convicted 
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Chhotu under Sections 302, 376/511, and 201 of the IPC and Sections 7/8 of the 

POCSO Act, sentencing him to life imprisonment, and Paigam Rasool under Section 

201 IPC with seven years of rigorous imprisonment. The case stemmed from the 

murder of a seven-year-old girl, with the prosecution relying on circumstantial 

evidence, primarily a bloodstained shirt allegedly belonging to Chhotu, recovered 

from Paigam Rasool’s garbage shed. The court found the forensic evidence 

inconclusive, as it failed to link the shirt’s blood to either the deceased or Chhotu, 

and no DNA match was established. The prosecution’s claim of attempted sexual 

assault lacked medical corroboration, and the missing pajama was insufficient 

evidence. Procedural irregularities included multiple recordings of the accused’s 

statements under Section 313 CrPC without justification, inconsistent witness 

testimonies, and the trial court’s failure to provide a separate sentencing hearing 

under Section 235(2) CrPC, violating natural justice. For Paigam Rasool, the 

prosecution failed to prove knowledge or intent to conceal evidence, rendering his 

conviction under Section 201 IPC unsustainable. The court held that the 

circumstantial evidence did not form a complete chain pointing unerringly to the 

appellants’ guilt, entitling them to the benefit of doubt. Both appellants were 

acquitted and ordered to be released unless required in other cases. (Click to open) 

 

4. In Criminal Appeal No. 890 of 2023, Rohit @ Kabir vs. State of Uttarakhand. 

By Hon’ble Mr. Justice G. Narendar (Chief Justice) and Hon’ble Mr. Justice 

Ashish Naithani, Date of Judgment- 12.03.2025. The High Court allowed the 

Criminal Appeal of the appellant, a paraplegic individual convicted of penetrative 

sexual assault. The Court found the allegations improbable, as the complainant 

claimed the appellant, who cannot stand or walk without assistance due to his 

condition since age five, took her upstairs and committed physical acts like 
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molestation. The trial court’s failure to assess the appellant’s visible physical 

disability, coupled with the absence of a mandatory potency test under Section 53-A 

of the CrPC, was deemed a gross miscarriage of justice. The court criticized the 

Investigating Officer, prosecution, and trial court for negligence bordering on 

inhumane conduct, noting systemic failures in not conducting a potency test and 

withholding Forensic Science Laboratory reports from medical experts. The court 

labeled the treatment of the appellant, a specially-abled person, as “extreme cruelty” 

and ordered his immediate release, directing his custody to his father. Additionally, 

the court mandated the Uttarakhand Home Department to deposit Rs. 5 lakh in a 

fixed deposit for the appellant’s benefit as initial compensation. Notices were issued 

to the Investigating Officer and Additional District Government Counsel to show 

cause against strictures and potential liability for further compensation. The Director 

of Prosecution, Secretary (Home), and Director General of Police were summoned 

to address investigative lapses, with the case listed for further hearing on 

09.04.2025. (Click to open) 

 
5. In Writ Petition (S/B) No. 14 of 2025, Pankaj Kumar Sharma vs. State of 

Uttarakhand and others. By Hon’ble Mr. Justice G. Narendar (Chief Justice) 

and Hon’ble Mr. Justice Ashish Naithani, Date of Judgment- 11.02.2025. The 

High Court allowed the Writ Petition quashing the transfer order dated 26.11.2024 

that promoted the petitioner to Joint Director and transferred him to the post of In-

charge Chief Medical Superintendent at District Hospital, Pauri, a remote area. The 

petitioner, a Medical Officer with over 60% of his service in remote areas and only 

three years from retirement, argued that the transfer to a high-altitude location (6000 

feet above mean sea level) was unsuitable due to his serious heart condition (dilated 

cardiomyopathy with two stents implanted post a 2019 heart attack). The court 
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found that the Permanent Transfer Committee failed to comply with the Uttarakhand 

Annual Transfer for Public Servants Act, 2017, particularly Section 7(d), which 

exempts senior employees (aged over 55), those with 10 years of service in remote 

areas, or those seriously ill with a medical certificate. The petitioner met all three 

criteria, supported by a Medical Board certificate confirming his coronary artery 

disease and need to avoid high altitudes. The court held that the transfer order was 

unsustainable due to the committee’s failure to assess the petitioner’s eligibility for 

exemption. The court directed the second respondent to issue a new posting order 

within 15 days, placing the petitioner in an accessible area with appropriate medical 

facilities for his condition. No costs were ordered, and the registry was instructed to 

email the order to the second respondent. (Click to open) 

 

6. In Special Appeal No. 533 of 2018, State of Uttarakhand vs. Kunwar Singh 

Gusain. By Hon’ble Mr. Justice Manoj Kumar Tiwari and Hon’ble Mr. Justice 

Pankaj Purohit, Date of Judgment- 11.03.2025. The High Court allowed the 

State’s intra-court appeal, setting aside the Single Judge’s judgment dated 

09.03.2018 in WPSS No. 800 of 2009. The respondent, a Group-D Peon in the 

Forest Department since 1982, was deputed to the Water Shed Management Project, 

where he was promoted to Junior Clerk. Upon repatriation in 1993, he was required 

to resume duties as a Peon, which he challenged, claiming discrimination compared 

to three colleagues (Roop Singh Rawat, R.P. Badoni, Rakesh Upreti) allegedly 

allowed to retain promotional posts post-repatriation. The Single Judge had ruled in 

his favor, citing unfair labor practices and directing the State to treat him as a Junior 

Clerk since 1986 for pensionary benefits. The Division Bench found this factually 

incorrect, as the three colleagues, originally Class-III employees, resumed similar 

duties post-repatriation, with no retention of borrowed organization promotions. 
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Citing D.M. Bharati vs. L.M. Sud (1991), the court held that deputation promotions 

cannot be retained upon repatriation, and the respondent, a Group-D employee, had 

no right to a higher post. The appeal was allowed, the impugned judgment was 

quashed, and the respondent was permitted to make a representation for other 

claims, to be decided within six months. The 91-day delay in filing the appeal was 

condoned, and pending applications were disposed of. (Click to open) 

 

7. In Writ Petition (S/B) No. 309 of 2016, Tajbir Singh vs. State of Uttarakhand and 

others. By Hon’ble Mr. Justice Manoj Kumar Tiwari and Hon’ble Mr. Justice 

Pankaj Purohit, Date of Judgment- 10.03.2025. The High Court dismissed the Writ 

Petition challenging the Uttarakhand Public Services Tribunal’s judgment dated 

07.04.2014, which upheld the petitioner’s dismissal from service as a driver with the 

Uttarakhand Transport Corporation (UTC) on 15.05.2008. The petitioner, charged 

with unauthorized absence from 15.05.2007 to 30.06.2007, argued that the dismissal 

was disproportionate to the misconduct. The court found that the disciplinary 

enquiry followed applicable rules, with the petitioner given ample opportunity to 

defend himself including a charge-sheet, enquiry report, show-cause notice, and a 

chance for a personal hearing, which he did not utilize. The court, citing U.P. State 

Road Transport Corporation vs. Suresh Pal (2006) and Regional Manager, U.P. 

SRTC vs. Hoti Lal (2003), held that courts cannot interfere with punishment 

quantum unless it is shockingly disproportionate, which was not the case here. The 

petitioner’s 45-day absence without notice, especially as a driver critical to public 

transport services, was deemed serious misconduct impacting UTC’s operations. 

The Tribunal’s refusal to alter the punishment was upheld as consistent with legal 

principles, given the petitioner’s habitual absenteeism and lack of response during 
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the enquiry. The writ petition was dismissed, finding no grounds to interfere with 

the Tribunal’s judgment, and pending applications were disposed of. (Click to open) 

 

8. In Writ Petition (S/B) No. 442 of 2020, Ajay Prasad Uniyal and others vs. State of 

Uttarakhand and others along with connected matters. By Hon’ble Mr. Justice 

Manoj Kumar Tiwari and Hon’ble Mr. Justice Pankaj Purohit, Date of 

Judgment- 11.03.2025. The High Court dismissed the three writ petitions 

addressing common issues regarding the absorption of government teachers into Sri 

Dev Suman University’s campus college at Pandit Lalit Mohan Sharma Government 

P.G. College, Rishikesh. The petitioners, teachers at the college when it was 

declared a university campus in 2019, sought exclusive absorption rights based on 

their 11.02.2020 options, challenging the State’s decision to invite options from all 

government teachers and subsequent orders dated 19.02.2020 and 20.02.2020. They 

argued that the State lacked authority to approve absorptions after the college 

became a university campus. The court rejected this, holding that all government 

teachers form a homogeneous class, and the State, as their employer, was justified in 

inviting options from all to ensure fairness, applying a seniority-cum-merit criterion 

without allegations of bias. The petitioners’ claim for preferential absorption due to 

their posting was deemed unfounded, as they faced no prejudice, continuing as 

government teachers with unchanged service conditions. The court found the State’s 

approval for absorption valid and necessary, dismissing the petitions for lack of 

locus standi and merit, with no order as to costs. (Click to open) 

 

9. In Appeal from Order No. 35 of 2025, Hoshiyar Singh Negi vs. Garhwal 

Mandal Vikas Nigam Limited and others. By Hon’ble Mr. Justice Manoj Kumar 

Tiwari and Hon’ble Mr. Justice Vivek Bharti Sharma, Date of Judgment- 
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06.03.2025. The appellant challenged the rejection of his interim relief application 

under Section 9 of the Arbitration and Conciliation Act, 1996, by the Additional 

District Judge (Commercial Court), Dehradun, on December 23, 2024. The 

Commercial Court had dismissed the application, citing the appellant’s failure to 

express willingness or specify a timeline for approaching the Arbitral Tribunal, 

relying on the Supreme Court’s judgment in Firm Ashok Traders vs. Gurumukh Das 

Saluja (2004). The High Court, presided over by Justices Manoj Kumar Tiwari and 

Vivek Bharti Sharma, allowed the appeal, finding the Commercial Court’s 

interpretation flawed. The court noted that Firm Ashok Traders permits courts to 

inquire about the applicant’s intent and timeline for arbitration, even if not 

disclosed, and impose conditions, without mandating denial of relief. Furthermore, 

post-2015 amendments to Section 9, arbitral proceedings must commence within 90 

days of an interim order, clarifying the legal position. The Commercial Court’s 

consideration of factors like prima facie case and balance of convenience was 

deemed irrelevant, as the rejection was based solely on non-disclosure of intent. The 

impugned order was set aside, and the case was remitted to the Commercial Court 

for a fresh decision on. (Click to open) 

 

10.  In Appeal from Order No. 271 of 2024, Madhuri Joshi vs. Shashank Balooni. 

By Hon’ble Mr. Justice Manoj Kumar Tiwari and Hon’ble Mr. Justice Vivek 

Bharti Sharma, Date of Judgment- 06.03.2025. The appellant-wife challenged the 

order dated June 11, 2024, by the Additional Family Court Judge, Dehradun, which 

rejected her application to record evidence via video-conferencing in a matrimonial 

suit. Residing in San Francisco, USA, and employed as a trainee teller, she cited 

inability to travel to India due to work constraints. The Family Court, ignoring her 

circumstances and the High Court of Uttarakhand Video Conferencing Rules, 2020, 
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directed her to appear in person and fixed an inadequate ₹10,000 for travel expenses. 

The High Court, presided over by Justices Vivek Bharti Sharma and Manoj Kumar 

Tiwari, allowed the appeal, setting aside the impugned order for disregarding the 

2020 Rules and related circulars (dated January 5, 2023, July 10, 2023, and July 12, 

2023), which mandate video-conferencing facilities for judicial proceedings. The 

court criticized the Family Court’s failure to provide reasons and its unrealistic cost 

assessment. The appellant’s application to record evidence via video-conferencing 

was granted, with the Indian Consulate in San Francisco designated as the 

coordinator. The court directed circulation of the judgment to all state courts to 

ensure compliance with the 2020 Rules and its inclusion in judicial training 

curricula within six months. (Click to open) 

 

11. In Special Appeal No. 346 of 2017, Hem Chandra Joshi vs. State of 

Uttarakhand and another. By Hon’ble Mr. Justice Manoj Kumar Tiwari and 

Hon’ble Mr. Justice Vivek Bharti Sharma, Date of Judgment- 06.03.2025. The 

appellant challenged the dismissal of his writ petition by a Single Judge on May 17, 

2017, which upheld his termination from service dated January 12, 2015. The 

appellant, employed as a daily-wage Group-D worker with the Nainital Lake Region 

Special Area Development Authority since 1997, was terminated for unauthorized 

absence without a regular disciplinary enquiry, only a show-cause notice. The Single 

Judge held that such an enquiry was unnecessary for a non-regular employee. The 

Division Bench, comprising Justices Manoj Kumar Tiwari and Vivek Bharti 

Sharma, allowed the appeal, finding the termination punitive and requiring a proper 

disciplinary enquiry, as established by Supreme Court precedents like Babu Lal vs. 

State of Haryana (1991), Jagdish Mitter vs. Union of India (1964), and Chandra 

Prakash Shahi vs. State of U.P. (2000). These cases affirm that even temporary 
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employees are entitled to Article 311(2) protections if termination is based on 

misconduct. The court set aside the Single Judge’s judgment and the termination 

order, directing reinstatement within one week with continuity of service but no 

back salary. The Development Authority was permitted to initiate a disciplinary 

enquiry within four weeks, adhering to legal procedures. (Click to open) 

 

12. In Writ Petition (S/B) No. 337 of 2021, State of Uttarakhand and another vs. 

Suresh Chandra. By Hon’ble Mr. Justice Manoj Kumar Tiwari and Hon’ble Mr. 

Justice Vivek Bharti Sharma, Date of Judgment- 05.03.2025. The State challenged 

the Uttarakhand Public Services Tribunal’s judgment dated May 29, 2020, which 

partially allowed the respondent’s claim petition by setting aside the punishment of 

stoppage of two increments with cumulative effect while affirming a recovery order 

of ₹3,478.89. The Tribunal had found the increment stoppage excessive, citing 

mitigating circumstances, but did not deem it shockingly disproportionate to the 

charges. The High Court, presided over by Justices Manoj Kumar Tiwari and Vivek 

Bharti Sharma, set aside the Tribunal’s judgment, holding it unsustainable. The 

court, relying on Supreme Court precedents like State Bank of India vs. K.S. 

Vishwanath (2022), Lucknow Kshetriya Gramin Bank vs. Rajendra Singh (2013), 

and U.P. State Road Transport Corporation vs. Suresh Pal (2006), emphasized that 

judicial review of punishment is limited to cases where the penalty is shockingly 

disproportionate, requiring cogent reasons for interference. The Tribunal’s failure to 

establish this threshold and its substitution of punishment without remitting the 

matter to the Disciplinary Authority violated established legal principles. The claim 

petition was restored to the Tribunal for a fresh decision on merits, and pending 

applications were disposed of. (Click to open) 
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13. In Special Appeal No. 154 of 2015, Dalbeer Singh Jayara vs. State of 

Uttarakhand and others. By Hon’ble Mr. Justice Manoj Kumar Tiwari and 

Hon’ble Mr. Justice Ashish Naithani, Date of Judgment- 25.03.2025. The High 

Court allowed the Special Appeal on 25 March 2025, setting aside a Single Judge’s 

judgment dated 20.01.2015. The appellant, Dalbeer Singh Jayara, applied for a 

Lecturer (Mathematics) post under a 2014 Uttarakhand Public Service Commission 

(UPSC) advertisement for 1214 vacancies, governed by the Uttarakhand Special 

Subordinate Education (Lecturer’s Grade) Service Rules, 2008. Both Jayara and 

respondent no. 4, Pravesh Lekhwar, scored 54 marks, but Lekhwar was waitlisted 

based on older age under UPSC’s 2012 Procedure Rules. Jayara, holding an NCC 

“C” certificate (superior to the “B” certificate in Rule 9), claimed preference under 

Rule 9, which prioritizes candidates with NCC “B”/”C”, NSS “C” certificates, or 

two years of territorial army service. The court ruled that recruitment rules 

supersede UPSC’s procedural rules, entitling Jayara to priority over Lekhwar. The 

court directed UPSC to redraw the OBC category waiting list and recommend 

Jayara for appointment as Lecturer (Mathematics), if the vacancy remains available. 

(Click to open) 

 

14. In Special Appeal No. 400 of 2015, Garhwal Mandal Vikas Nigam Limited and 

others vs. Vijay Bhatt and others. By Hon’ble Mr. Justice Manoj Kumar Tiwari 

and Hon’ble Mr. Justice Ashish Naithani, Date of Judgment- 21.03.2025. The 

High Court on 21 March 2025 dismissed an intra-court appeal, affirming a Single 

Judge’s judgment dated 02.12.2014. Vijay Bhatt, appointed as Catering In-charge in 

the tourism cadre of Garhwal Mandal Vikas Nigam in 1994, was assigned clerical 

duties in the ministerial cadre. A 2010 order wrongly fixed his seniority in the 

ministerial cadre, leading Bhatt to file Writ Petition (S/S) No. 972 of 2010. The 
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Single Judge quashed the order, ruling that Bhatt’s appointment in the tourism cadre 

entitled him to seniority within that cadre, regardless of his temporary clerical role. 

The High Court agreed, stating that compliance with the employer’s directive to 

perform ministerial duties did not change Bhatt’s tourism cadre status. The court 

emphasized that an employee’s original cadre rights remain intact despite assigned 

duties in another cadre. The appeal was disposed of, upholding Bhatt’s seniority in 

the tourism cadre. (Click to open) 

 

15. In Writ Petition (S/B) No. 233 of 2021, Shabnam vs. Uttarakhand Public 

Service Commission and others. By Hon’ble Mr. Justice Manoj Kumar Tiwari 

and Hon’ble Mr. Justice Ashish Naithani, Date of Judgment- 17.03.2025. The 

High Court dismissed a writ petition on 17 March 2025 challenging the rejection of 

the petitioner’s representations for non-selection as a Civil Judge (Junior Division). 

The petitioner, an OBC candidate, applied under a 2019 advertisement for 15 

vacancies (later increased to 28), with 7 reserved for OBC. She scored 426/950 

(44.8%) in the selection process, including mains (850 marks) and interview (100 

marks). She contended that respondents 3 to 8, selected for OBC vacancies, should 

have been appointed to unreserved posts for scoring over 45%, per Clause 18(12)(ii) 

of the advertisement. The Commission, citing the Uttarakhand Judicial Service 

Rules, 2005 (amended 2011), rejected her claim, noting that respondents 3 to 8 

scored below the 50% mains threshold (383–406/850) required for general category 

interview eligibility, qualifying only due to the 40% OBC relaxation. Referencing 

Supreme Court precedents, the court held that reserved category candidates availing 

relaxed standards cannot claim unreserved posts. The Commission’s orders were 

upheld, and the petition was dismissed without costs. (Click to open) 
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16. In Writ Petition (S/B) No. 269 of 2015, Sanjay Joshi vs. State of Uttarakhand 

and others. By Hon’ble Mr. Justice Manoj Kumar Tiwari and Hon’ble Mr. 

Justice Ashish Naithani, Date of Judgment- 19.03.2025. The High Court dismissed 

a writ petition on 19 March 2025, affirming the Uttarakhand Public Services 

Tribunal’s judgment dated 11 February 2015. The petitioner, Sanjay Joshi, a police 

officer stationed at Someshwar Police Station, Almora, challenged a censure 

punishment imposed on 16 March 2012 for negligence during the 2012 assembly 

elections. He was accused of failing to prevent Girdhari Lal Sahu, a person with a 

criminal history, from influencing voters, despite enforcing an SDM’s Section 144 

CrPC order. Joshi’s appeal and revision were rejected by higher authorities. The 

Tribunal, finding evidence of Sahu violating prohibitory orders, declined to re-

evaluate evidence, citing its limited judicial review powers. The High Court, 

referencing State Bank of India v. Samarendra Kishore Endow and State of Orissa v. 

Bidyabhushan Mohapatra, held that tribunals cannot re-appreciate evidence or act as 

appellate authorities unless there is no evidence or procedural violations. With due 

process followed and some evidence supporting the punishment, the court upheld 

the Tribunal’s decision and dismissed the petition without costs (Click to open) 

 

17. In Writ Petition (S/B) No. 359 of 2014, Mahendra Singh vs. Public Service 

Tribunal and others. By Hon’ble Mr. Justice Manoj Kumar Tiwari and Hon’ble 

Mr. Justice Ashish Naithani, Date of Judgment- 18.03.2025. The High Court 

upheld the dismissal of a police constable for unauthorized absence from duty 

between March 7, 2007, and May 17, 2007. The petitioner, Mahendra Singh, 

challenged the dismissal order, appellate order, revisional order, and the Public 

Service Tribunal's judgment dated August 4, 2014, which dismissed his claim. The 

court found that the charge sheet issuance by the Deputy Superintendent of Police 
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was valid under the U.P. Police Officers of Superintendent Ranks (Punishment and 

Appeal) Rules, 1991, as there was no prohibition against it. The petitioner's claim of 

not being given a chance to cross-examine witnesses was rejected, as he did not 

participate in the inquiry despite being served the charge sheet. The court also 

dismissed the argument that the absence was due to illness, noting the petitioner 

failed to report or seek medical examination as required. The punishment of 

dismissal was deemed proportionate, given the expectations of discipline in the 

police force, and the Tribunal's findings were upheld as compliant with natural 

justice and applicable rules. The court, however, granted liberty to the petitioner to 

make a representation under Regulation 353 of the Civil Service Regulations for a 

compassionate allowance, to be decided by the competent authority within four 

months. (Click to open) 

 

18. In Writ Petition (S/B) No. 416 of 2017, Ankit Shrikoti vs. State of Uttarakhand. 

By Hon’ble Mr. Justice Manoj Kumar Tiwari and Hon’ble Mr. Justice Ashish 

Naithani, Date of Judgment- 19.03.2025. The petitioners challenged the selection 

process for the post of Lecturer (Civil Engineering) in Government Polytechnics, 

conducted by the Uttarakhand Public Service Commission (UPSC). They argued 

that women candidates were appointed in excess of the reservation quota, violating 

the selection procedure outlined in the advertisement dated April 16, 2015. The 

court, dismissed the writ petition, upholding the selection process. The court relied 

on the Supreme Court’s judgment in Saurav Yadav & Others vs. State of Uttar 

Pradesh (2021) 4 SCC 542, which clarified that horizontal reservations, such as 

those for women, allow candidates who excel on merit to be selected in the open 

category, beyond their reserved quota. In this case, eight of the 24 advertised 

vacancies were reserved for Uttarakhand women, but women candidates secured 
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higher marks, justifying their selection in the open category. The petitioners, scoring 

57 and 58 marks, could not compete with the last selected woman candidate, who 

scored 60 marks. The court found no fault in the selection process, as unreserved 

vacancies are open to all based on merit, and reserved category candidates can 

migrate to the open category if their merit permits. Thus, the petition was dismissed, 

affirming the legality of the selection. (Click to open) 

 

19. In Writ Petition (S/B) No. 576 of 2019, Hari Prasad Dobhal and others vs. State 

of Uttarakhand and another along with connected matters. By Hon’ble Mr. 

Justice Manoj Kumar Tiwari and Hon’ble Mr. Justice Ashish Naithani, Date of 

Judgment- 18.03.2025. The High Court addressed challenges to Rules 6, 8, and 9 of 

the Uttarakhand Technical Education and Skill Development & Employment 

Department Absorption Rules, 2019. The petitioners, former employees of the 

wound-up government company HILTRON, were absorbed into the State’s 

Technical Education Department. They contested the rules as arbitrary, claiming 

denial of past service benefits, seniority, and increments from their HILTRON 

tenure. The court upheld the rules, finding them legally valid under Article 309 of 

the Constitution and not violative of fundamental rights. It ruled that petitioners, 

having voluntarily opted for absorption, could not selectively challenge the rules, 

which fairly placed them at the bottom of the seniority list while protecting their 

pay. The court distinguished their reliance on a deputation case (Sub-Inspector 

Rooplal), as HILTRON’s closure left no parent organization for petitioners to return 

to. While dismissing the challenge, the court directed the State to release 

retiral/terminal dues for retired or deceased absorbed employees and to review 

petitioners’ claims for Assured Career Progression (ACP) and seniority within six 

months. (Click to open) 
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20. In Criminal Appeal No. 293 of 2013, Sonu Kumar vs. State of Uttarakhand. By 

Hon’ble Mr. Justice Ravindra Maithani and Hon’ble Mr. Justice Alok Kumar 

Verma, Date of Judgment- 10.01.2025. The High Court partially allowed the 

appeals against the judgment dated 27.05.2013, convicting appellants Sonu Kumar, 

Sudama, and Lokendra alias Laddan under Sections 363 and 364A read with 34 IPC. 

The case involved the kidnapping of a five-year-old boy, Vishvajeet, on 26.07.2010 

by the co-convict Surendra Kumar (the driver) and the appellants, who took him to a 

hotel in Nainital. The prosecution claimed ransom calls and threats were made, but 

the court found these unreliable, as neither the informant (PW1 Hemlata Singh) nor 

the victim (PW2 Vishvajeet) reported such calls or threats to the Investigating 

Officer (PW8 R.K. Juyal) during the investigation, only raising them in court. Citing 

Shaik Ahmed vs. State of Telangana (2021), the court held that the prosecution 

failed to prove the second condition of Section 364A IPC—threats or conduct 

causing reasonable apprehension of death or hurt—due to lack of corroborative 

evidence. The conviction under Section 364A IPC was set aside, but the conviction 

under Section 363 IPC (kidnapping) was upheld, as the prosecution proved the 

appellants kidnapped the victim and held him in Nainital until his recovery on 

27.07.2010. The appellants, having served over five years, were ordered released 

forthwith if not needed in other cases, with the sentence of five years’ rigorous 

imprisonment and a Rs.1,000 fine each upheld. The judgment was modified 

accordingly, and the lower court was directed to comply. (Click to open) 

 

 

 
67 

 
 



 
January-March, 2025 Uttarakhand Court News 

SINGLE BENCH JUDGMENTS 
1. In Writ Petition (M/S) No. 513 of 2025, Shri Ram Nawal vs. Thakur Ram Chandra 

Ji Maharaj. By Hon’ble Mr. Justice Manoj Kumar Tiwari, Date of Judgment-

21.03.2025. The petitioner, a judgment debtor, contested the impleadment of Mr. 

Gaurav Kumar Agarwal as the new Chairman of Thakur Ramchandra Ji Maharaj 

Trust, the decree holder, in Civil Execution Case No. 2 of 2019, following the death 

of the previous Chairman, Mr. Gopal Dass, on April 27, 2021. The trust had won an 

ejectment suit against the petitioner for trespassing on its property, with the decree 

finalized on November 16, 2013. The petitioner argued that Mr. Agarwal’s election 

as Chairman was invalid, but the executing court allowed his impleadment, a 

decision upheld by the revisional court. The High Court, citing the Supreme Court’s 

ruling in Dashrath Rao Kate v. Brij Mohan Srivastava (2010) 1 SCC 277, held that 

the impleadment did not create personal rights for Mr. Agarwal, as possession 

would revert to the trust, not an individual. The court further noted that disputes 

over the Chairman’s validity must be resolved in separate proceedings, not 

execution, and an inquiry under Order 22 Rule 5 CPC is summary and not subject to 

res- judicata. Thus, finding no grounds to interfere, the writ petition was dismissed 

without costs. (Click to open). 

 

2. In First Bail Application No. 1760 of 2024, Banmeet Singh vs. Directorate of 

Enforcement. By Hon’ble Mr. Justice Ravindra Maithani, Date of Judgment- 

07.01.2025. The First Bail Application was decided on January 7, 2025, by the High 

Court, Banmeet Singh, accused of money laundering under Sections 3 and 4 of the 

Prevention of Money Laundering Act, 2002, sought bail. The Enforcement 

Directorate (ED) alleged that Singh and his brother Parvinder operated the Singh 

DTO, trafficking drugs via dark web markets and laundering proceeds through 
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cryptocurrency, with 4250 Bitcoins (BTC) reportedly transferred to Parvinder. 

Singh, previously convicted in the US for drug trafficking and money laundering, 

entered a plea agreement, surrendered 3838 BTC, and was released in April 2024. 

The ED claimed foreign remittances to Singh’s and his family’s Indian accounts 

from 2012–2017 were proceeds of crime, lacking legitimate income sources. Singh 

argued double jeopardy, citing his US conviction, and claimed his statement under 

Section 50 of the Act was coerced and lacked corroboration. The court, referencing 

Vijay Madanlal Choudhary (2022 SCC OnLine SC 929), held that bail required 

assessing the case’s genuineness, not a mini-trial. Noting the US conviction did not 

cover transferring proceeds to India and the presumption under Section 23 of the 

Act, the court found sufficient grounds to deny bail, rejecting the application 

without concluding on the merits, to be examined during trial. (Click to open). 

 

3. In First Bail Application No. 2560 of 2023, Sultan Khan vs. State of 

Uttarakhand. By Hon’ble Mr. Justice Ravindra Maithani, Date of Judgment-

10.01.2025. The applicant, in judicial custody since September 22, 2023, for 

possessing 1.024 kg of smack under Section 8/21 of the NDPS Act, sought default 

bail. The court, presided over by Justice Ravindra Maithani, granted the bail, finding 

that the charge-sheet was filed on March 20, 2024, the 181st day after remand, 

beyond the 180-day limit under Section 167 CrPC, as clarified by the Supreme 

Court in Enforcement Directorate vs. Kapil Wadhawan (2024). The applicant had 

filed a default bail application on March 20, 2024, before the charge-sheet was 

submitted. The trial court had erroneously rejected the bail, considering March 20 as 

the 180th day. Conflicting claims arose regarding the timing of the bail application 

and charge-sheet filing, with the court’s report suggesting the charge-sheet was filed 

at 12:05 PM and the bail application at 12:45 PM. However, the Case Information 
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System (CIS) showed the bail application (Serial No. 1064) was filed before the 

charge-sheet (Serial No. 1072). In the absence of precise timing records, the court 

accepted the CIS evidence, concluding the charge-sheet was filed after the bail 

application, entitling the applicant to default bail. The applicant was ordered 

released on furnishing a personal bond and two reliable sureties. (Click to open). 

 

4. In First Bail Application No. 1263 of 2023, Arjun vs. State of Uttarakhand. By 

Hon’ble Mr. Justice Ravindra Maithani, Date of Judgment- 11.02.2025. The 

applicant, in judicial custody since March 11, 2023, for possessing a commercial 

quantity of narcotic substances under Sections 8/22 of the NDPS Act, sought default 

bail. The court, presided over by Justice Ravindra Maithani, granted the bail, finding 

that the prosecution failed to file the charge-sheet within the mandatory 180-day 

period under Section 36-A(4) of the NDPS Act, which expired on September 6, 

2023. On that date, the Investigating Officer sought a 14-day extension of judicial 

custody, not a proper extension of the investigation period, which requires a Public 

Prosecutor’s report under the proviso to Section 36-A(4). The court, citing Supreme 

Court rulings in Sanjay Kumar Kadia vs. Intelligence Officer (2009) and Jigar alias 

Jimmy Pravinchandra Adatiya vs. State of Gujarat (2023), held that the custody 

extension was legally invalid, as it lacked the necessary prosecutorial application 

and justification. The applicant filed a default bail application on September 21, 

2023, before the charge-sheet was submitted on February 9, 2024. As the 180-day 

period was not lawfully extended and the charge-sheet was filed post the bail 

application, the applicant was entitled to default bail. The court ordered his release 

on furnishing a personal bond and two reliable sureties. (Click to open). 
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5. In Criminal Misc. Application (C528) No. 80 of 2025, Suresh Sharma vs. State 

of Uttarakhand and another. By Hon’ble Mr. Justice Ravindra Maithani, Date of 

Judgment- 13.02.2025. The petitioner challenged an order dated January 28, 2025, 

by the Chief Judicial Magistrate, Gopeshwar, rejecting his application under Section 

207 of the CrPC for copies of certain documents in a trial under Section 302 IPC, 

pending since 1999. The petitioner, declared an absconder in 2021 and arrested in 

2025, sought documents including a police wireless message, details of criminal 

cases against the deceased, and security proceedings under Section 107 CrPC, which 

were not part of the police record. The trial court dismissed the application, stating 

these documents were not collected during the investigation. The High Court, 

presided over by Justice Ravindra Maithani, upheld the trial court’s decision, 

holding that Section 207 CrPC mandates providing only documents collected by the 

Investigating Officer, as per Supreme Court precedents like Criminal Trials 

Guidelines (2021) and Suresh Pal (2006). The court noted that while an accused 

may request additional documents during trial to ensure a fair trial, such requests 

cannot be made under Section 207 at this stage. The petition was dismissed in 

limine, finding no reason to interfere with the trial court’s order. (Click to open.) 

 

6. In Criminal Revision No. 18 of 2025, Uday Raj Singh vs. State of Uttarakhand 

and another. By Hon’ble Mr. Justice Ravindra Maithani, Date of Judgment- 

10.01.2025. The revisionist challenged an order dated October 25, 2024, by the I 

District and Sessions Judge, Udham Singh Nagar, dismissing his application under 

Section 391 CrPC to admit an expert report on the signature and handwriting of a 

cheque in an appeal against his conviction under Section 138 of the Negotiable 

Instruments Act, 1881. The revisionist, convicted in Criminal Case No. 1370 of 

2017, had previously denied his signature on the cheque but later expressed 
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uncertainty during trial. His earlier application to have the cheque examined by an 

expert was rejected by the trial court on June 6, 2022, and upheld by higher courts, 

including the High Court in Criminal Misc. Application No. 1132 of 2023, 

dismissed on June 13, 2023, for being a dilatory tactic. The High Court, presided 

over by Justice Ravindra Maithani, dismissed the revision in limine, holding that the 

appellate court rightly rejected the application. The court noted that the revisionist 

was attempting to indirectly introduce an expert opinion previously denied, and the 

prior rejection had attained finality. The impugned order was upheld, finding no 

grounds for interference under the case’s facts and circumstances. (Click to open.) 

 

7. In Writ Petition (S/S) No. 446 of 2020, Lalit Chandra Tiwari and others vs. 

State of Uttarakhand and others. By Hon’ble Mr. Justice Ravindra Maithani, 

Date of Judgment- 12.02.2025. The petitioners, primarily daily-wage employees of 

the Uttarakhand Forest Development Corporation regularized on December 23, 

2002, challenged orders refixing their Assured Career Progression (ACP) benefits 

and reducing their salaries based on a special audit. The audit, prompted by the 

Corporation, claimed ACP benefits were wrongly granted from September 19, 1991 

(date of an Allahabad High Court judgment in a prior case), instead of the 

regularization date, and that incorrect grade pay was applied. The court held that the 

petitioners were entitled to ACP benefits from September 19, 1991, as per the 

Allahabad High Court’s orders in 1991 and 1994, which mandated increments and 

other benefits for daily wagers. The court also upheld the grade pay granted, citing a 

prior decision (WP (S/S) No. 2679 of 2015) confirming the merger of Assistant and 

Deputy Logging Officer posts in 2001. The impugned orders dated February 5, 

2019, February 14, 2019, May 27, 2019, and related recovery notices were quashed, 

as the petitioners’ benefits were lawfully granted, and no fraud or misrepresentation 
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was involved. The court directed restoration of full salaries, payment of arrears 

within three months, and barred recoveries, aligning with precedents like State of 

Punjab v. Rafiq Masih (2015) 4 SCC 334. Retiral dues for deceased or retired 

petitioners were also ordered to be paid within three months. (Click to open). 

 

8. In Civil Revision No. 72 of 2022, Aminder Singh Bal vs. Ms. Amena Bal and 

others. By Hon’ble Mr. Justice Alok Kumar Verma, Date of Judgment- 

06.01.2025. A Civil Revision filed under Section 115 of the CPC, set aside the order 

dated July 7, 2022, passed by the Senior Civil Judge, Nainital, which dismissed the 

revisionist-defendant’s application under Order VII Rule 11(d) CPC in Original Suit 

No. 89 of 2021. The suit, filed by respondent-plaintiff Ms. Amena Bal, sought 

partition, accounts, and an injunction regarding a property (Taradale Cottage) used 

as a commercial resort, despite being recorded as agricultural land. The revisionist 

argued that the suit was barred under Section 331 of the Uttar Pradesh Zamindari 

Abolition and Land Reforms Act, 1950, as the land was agricultural and not 

declared non-agricultural under Section 143. The trial court had held it had 

jurisdiction, claiming the land was not used for agriculture. The High Court found 

that the plaint did not clarify whether the appurtenant land was used commercially, 

and under Section 331A, the trial court could not determine the land’s nature 

without referring the issue to the Assistant Collector. The revision was allowed, 

directing the trial court to frame an issue on whether the land is used for agricultural 

purposes and refer it to the Assistant Collector for decision, with no order on costs. 

(Click to open). 

 

9. In Second Bail Application No. 05 of 2025, Jagjeet Singh alias Jagga vs. State of 

Uttarakhand. By Hon’ble Mr. Justice Rakesh Thapliyal, Date of Judgment-
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07.03.2025.  The Court allowed the second bail application of Jagjeet Singh alias 

Jagga on March 7, 2025, in connection with FIR No. 160 of 2022, related to a case 

at P.S. Gadarpur, District Udham Singh Nagar. The first bail application was 

rejected on October 13, 2023, and a subsequent Special Leave Petition was 

dismissed by the Supreme Court on February 21, 2024. The second bail was granted 

based on fresh grounds, primarily the declaration of two eyewitnesses (PW2 and 

PW3) as hostile by the Trial Court on March 19, 2024, after the first bail rejection, 

which was deemed a substantial change in circumstances. The court also noted 

inconsistencies in the prosecution's case, such as the Investigating Officer's failure to 

collect blood-stained clothes from PW1 and doubts about the authenticity of a dying 

declaration recorded by PW4. Despite objections from the State and complainant, 

who argued no new circumstances existed, the court found the hostile witnesses and 

ongoing trial delays justified bail. Jagjeet Singh was released on bail with stringent 

conditions, including surrendering his passport, weekly police reporting, and not 

influencing witnesses, with the trial to be expedited within six months.  (Click to 

open). 

 

10.  In Criminal Misc. Application (C482) No. 313 of 2024, Prem Rathor vs. State 

of Uttarakhand and another. By Hon’ble Mr. Justice Pankaj Purohit, Date of 

Judgment- 07.03.2025.  The Court in a Criminal Misc. Application under Section 

482 Cr.P.C., allowed Prem Rathor's challenge to orders dated 13.04.2023 by the IInd 

Judicial Magistrate, Haldwani, and 19.12.2023 by the Ist Additional District & 

Sessions Judge, Haldwani, in a case under Section 138 of the Negotiable 

Instruments Act, 1881. The applicant alleged manipulation in the cheque’s amount 

and signatures and sought forensic examination, which both lower courts rejected. 

The High Court ruled that denying this request was a miscarriage of justice, as the 
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accused has a legal right to adduce evidence to rebut presumptions under the Act, 

citing T. Nagappa Vs. Y.R. Muralidhar (2008) 5 SCC 633. The Court set aside both 

orders, directing the trial court to send the cheque to a Forensic Scientific 

Laboratory to verify the digits and signatures and to expedite the trial upon receiving 

the report. (Click to open). 

 

11. In Criminal Misc. Application (C482) No. 389 of 2022, Satnam Kaur vs. State 

of Uttarakhand and another. By Hon’ble Mr. Justice Pankaj Purohit, Date of 

Judgment- 06.01.2025. The Court in a Criminal Misc. Application under Section 

482 Cr.P.C., allowed the applicant Satnam Kaur's challenge to a charge sheet dated 

26.09.2019 and summoning order dated 10.01.2020 issued by the Ist Additional 

Chief Judicial Magistrate, Dehradun, in Criminal Case No. 462 of 2020 under 

Section 427 of IPC. The case stemmed from a non-cognizable (NC) offence reported 

at Patel Nagar Police Station, Dehradun, investigated after court orders under 

Section 155(2) Cr.P.C. The applicant argued that the police report, treated as a state 

case, should have been deemed a complaint per the Explanation to Section 2(d) of 

Cr.P.C., which states that a police report disclosing an NC offence is a complaint, 

with the police officer as the complainant. The High Court agreed, finding that the 

Magistrate erred in taking cognizance of the charge sheet as a state case. The 

summoning order was quashed, and the Magistrate was directed to treat the charge 

sheet as a complaint and proceed under Chapter XV of Cr.P.C. The C482 

application was allowed to correct this procedural error. (Click to open). 

 

12. In Criminal Misc. Application (C482) No. 461 of 2022, Nikhilesh Gharami vs. 

State of Uttarakhand and another. By Hon’ble Mr. Justice Pankaj Purohit, Date 

of Judgment- 06.01.2025. The Court in a Criminal Misc. Application under Section 
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482 Cr.P.C., allowed Nikhilesh Gharami's challenge to a charge sheet dated 

22.07.2021 and summoning order dated 01.09.2021 issued by the Judicial 

Magistrate, Sitarganj, Udham Singh Nagar, in Criminal Case No. 1284 of 2021 

under Section 323 of IPC. The case originated from a non-cognizable (NC) offence 

reported at Khatima Police Station, investigated after court orders under Section 

155(2) Cr.P.C. The applicant argued that the police report, treated as a state case, 

should have been deemed a complaint under the Explanation to Section 2(d) of 

Cr.P.C., which specifies that a police report disclosing an NC offence is a complaint, 

with the police officer as the complainant. The High Court found that the Magistrate 

erred in taking cognizance of the charge sheet as a state case. The summoning order 

was quashed, and the Magistrate was directed to treat the charge sheet as a 

complaint and proceed under Chapter XV of Cr.P.C. The C482 application was 

allowed to rectify this procedural error. (Click to open). 

 

13. In Criminal Misc. Application (C482) No. 468 of 2022, Preeti Keshwani vs. 

State of Uttarakhand and another. By Hon’ble Mr. Justice Pankaj Purohit, Date 

of Judgment- 26.03.2025.  The Court in a Criminal Misc. Application under Section 

482 Cr.P.C., allowed Preeti Keshwani's challenge to an order dated 23.03.2022 

passed by the 1st Additional Sessions Judge, Haridwar, in Criminal Revision No. 

549 of 2019. The case arose from a complaint under Section 138 of the Negotiable 

Instruments Act, 1881, for a dishonoured cheque of Rs. 2.5 lakhs, filed as Complaint 

No. 146 of 2017. The Judicial Magistrate, Haridwar, closed the complainant's 

evidence due to non-appearance and rejected an application under Section 311 

Cr.P.C. to recall this order on 23.08.2019. The complainant’s revision was allowed 

by the Sessions Judge, but the applicant argued that the Magistrate’s order was 

interlocutory, rendering the revision non-maintainable under Section 397(2) Cr.P.C. 
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The High Court, citing the Supreme Court’s ruling in Sethuraman vs. Rajamanickam 

(2009) 5 SCC 153, confirmed that the order rejecting the Section 311 application 

was interlocutory and not subject to revision. The revisional order of 23.03.2022 

was quashed, with liberty granted to the complainant to challenge the Magistrate’s 

order through an appropriate forum. The C482 application was allowed, and other 

pending applications were disposed of. (Click to open). 

 

14. In Criminal Misc. Application (C482) No. 478 of 2022, Yogesh Keshwani vs. 

State of Uttarakhand and another. By Hon’ble Mr. Justice Pankaj Purohit, Date 

of Judgment- 26.03.2025. The Court in a Criminal Misc. Application under Section 

482 Cr.P.C., allowed Yogesh Keshwani's challenge to an order dated 23.03.2022 

passed by the 1st Additional Sessions Judge, Haridwar, in Criminal Revision No. 

548 of 2019. The case involved a complaint under Section 138 of the Negotiable 

Instruments Act, 1881, for a dishonoured cheque of Rs. 2.5 lakhs. The Judicial 

Magistrate, Haridwar, had closed the complainant's evidence due to non-appearance 

and rejected an application under Section 311 Cr.P.C. to recall this order. The 

complainant’s revision was allowed by the Sessions Judge, but the applicant argued 

that the Magistrate’s order was interlocutory, making the revision non-maintainable 

under Section 397(2) Cr.P.C. The High Court, relying on the Supreme Court’s 

ruling in Sethuraman vs. Rajamanickam (2009) 5 SCC 153, agreed that the order 

rejecting the Section 311 application was interlocutory and not subject to revision. 

Consequently, the revisional order of 23.03.2022 was quashed. The Court granted 

liberty to the complainant to challenge the Magistrate’s order through an appropriate 

forum, allowing the C482 application and disposing of other pending applications. 

(Click to open). 
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15. In Criminal Misc. Application (C482) No. 496 of 2023, Pyramid Finmart Pvt. 

Ltd. and others vs. Prashant Gahlot. By Hon’ble Mr. Justice Pankaj Purohit, 

Date of Judgment- 28.02.2025. The Court in a Criminal Misc. Application under 

Section 482 Cr.P.C., dismissed the challenge by Pyramid Finmart Pvt Ltd and others 

against a summoning order dated 20.04.2017 and proceedings in Complaint Case 

No. 1652 of 2017 under Section 138 of the Negotiable Instruments Act, 1881, 

initiated by Prashant Gahlot. The case involved a cheque for Rs. 5,32,998, 

dishonoured on 18.02.2017 due to a differing signature. The applicants admitted 

issuing the cheque but claimed a part-payment of Rs. 40,000 via NEFT, arguing the 

complainant failed to endorse this on the cheque and should have returned it for a 

fresh cheque after adjustment, per Section 56 of the Act. The complainant denied 

any part-payment toward the cheque, stating the Rs. 40,000 was for a separate 

obligation under a 2013 MOU. The High Court found that the dispute over whether 

the part-payment applied to the cheque constituted a factual question requiring trial 

court evidence, which could not be resolved under Section 482 Cr.P.C. jurisdiction. 

Citing the inapplicability of the applicants’ relied-upon case law (Dashrathbhai 

Trikambhai Patel, 2022), the Court dismissed the C482 application, vacated any 

interim order, and allowed the trial to proceed, disposing of any pending 

applications. (Click to open). 

 

16. In Criminal Misc. Application (C482) No. 643 of 2023 Reshma Bee vs. State of 

Uttarakhand. By Hon’ble Mr. Justice Pankaj Purohit, Date of Judgment- 

28.02.2025. The Court in a Criminal Misc. Application under Section 482 Cr.P.C., 

allowed Reshma Bee’s challenge to an order dated 22.11.2022 by the Special Judge 

(NDPS), which rejected her application for the release of her motorcycle (UK06-

BC-2836) seized in an NDPS case. The vehicle was intercepted on 22.09.2022, 
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carrying contraband substances, leading to an FIR under Sections 8/21/29/60 of the 

NDPS Act, 1985, against the applicant’s son, Tahseem, with the motorcycle seized 

at Sitarganj Police Station. The applicant, the registered owner, claimed her son used 

the vehicle without her knowledge and sought its release, citing deterioration due to 

exposure. The Special Judge rejected the release, citing the vehicle’s use in the 

offence and liability for confiscation under Section 60 of the NDPS Act. The High 

Court, relying on the Supreme Court’s rulings in Sunderbhai Ambalal Desai (2002) 

and Bishwajit Dey (2025), held that Sections 451 and 457 Cr.P.C. permit interim 

release of seized vehicles pending trial, as there is no specific bar under the NDPS 

Act. The impugned order was set aside, and the vehicle was ordered released to the 

applicant upon executing a personal bond and two sureties, with an undertaking not 

to alter ownership and to produce the vehicle as directed. The C482 application was 

allowed. (Click to open). 

 

17. In Criminal Misc. Application (C482) No. 720 of 2018, Yogeshpal vs. State of 

Uttarakhand and another. By Hon’ble Mr. Justice Pankaj Purohit, Date of 

Judgment- 04.03.2025. The Court in a Criminal Misc. Application under Section 

482 Cr.P.C., partly allowed Yogeshpal’s challenge to the charge-sheet dated 

11.04.2017, summoning order dated 29.01.2018, and proceedings in Special 

Sessions Trial No. 04 of 2018 under Section 504 IPC and Section 3(1)(d) of the 

SC/ST Act, pending before the Special Judge, Haridwar. The case stemmed from an 

FIR lodged by respondent no. 2 on 16.02.2017, alleging that the applicant, with 

others, entered the complainant’s house, abused his wife with caste-based remarks, 

and assaulted her. The applicant argued that the FIR did not establish the 

complainant’s scheduled caste status, noted an eight-day delay in filing, and 

contended that the incident, occurring inside a private house, did not meet the 
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“public view” requirement for Section 3(1)(d) of the SC/ST Act. Citing the Supreme 

Court’s ruling in Karuppudayar vs. State (2025), the High Court agreed that the 

incident inside the house was not in a “public place” or “within public view,” 

quashing the proceedings under the SC/ST Act. However, it found prima facie 

evidence for Section 504 IPC (intentional insult), allowing those proceedings to 

continue. The C482 application was partly allowed, and the court below was 

directed to proceed with the Section 504 IPC trial as per law, with a copy of the 

order sent for compliance. (Click to open). 

 

18. In Criminal Misc. Application (C482) No. 917 of 2023, Ayodhya Prasad vs. 

State of Uttarakhand. By Hon’ble Mr. Justice Pankaj Purohit, Date of 

Judgment- 28.02.2025.  The Court in a Criminal Misc. Application under Section 

482 Cr.P.C., allowed Ayodhya Prasad’s challenge to an order dated 21.01.2023 by 

the Special Judge (NDPS), which rejected his application for the release of his 

motorcycle (UK06-AR-1292) seized in connection with an NDPS case. The vehicle 

was intercepted on 14.07.2022, carrying contraband substances, leading to an FIR 

under Sections 8/22/29 of the NDPS Act, 1985, and a charge-sheet against the 

applicant and others. The applicant, the registered owner, claimed the vehicle was 

used by an acquaintance, Sandeep, without his knowledge and sought its release, 

citing deterioration due to prolonged exposure at the police station. The Special 

Judge rejected the release, citing the vehicle’s liability for confiscation under 

Section 60 of the NDPS Act. The High Court, relying on the Supreme Court’s 

rulings in Sunderbhai Ambalal Desai (2002) and Bishwajit Dey (2025), held that 

Sections 451 and 457 Cr.P.C. allow interim release of seized vehicles pending trial, 

as there is no specific bar under the NDPS Act. The impugned order was set aside, 

and the vehicle was ordered to be released to the applicant upon executing a 
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personal bond and two sureties, with an undertaking not to alter ownership and to 

produce the vehicle as directed by the court. The C482 application was allowed. 

(Click to open). 

 

19. In Criminal Misc. Application (C482) No. 1745 of 2023, Sampurna Lal vs. State 

of Uttarakhand. By Hon’ble Mr. Justice Pankaj Purohit, Date of Judgment- 

20.03.2025. The Court in a Criminal Misc. Application under Section 482 Cr.P.C., 

dismissed Sampurna Lal’s challenge to the proceedings in Criminal Case No. 446 of 

2023, involving charges under Sections 376 and 506 IPC, pending before the 

Judicial Magistrate, Srinagar, Pauri-Garhwal. The case arose from an FIR lodged by 

respondent no. 2, alleging that the applicant, after their engagement on 05.06.2022, 

established physical relations with her on 25-26 June 2022 but later refused to marry 

her despite assurances given to the Women Police Station. The applicant denied the 

allegations, claiming the FIR was malicious and consensual relations, but the Court 

found that a false promise of marriage vitiated the victim’s consent, negating the 

applicant’s defense. The Court noted that the applicant’s repeated assurances and 

subsequent refusals to marry, even during failed mediation attempts, indicated mala 

fide intent. Citing the need for a thorough trial to assess evidence, the Court refused 

to quash the charge-sheet and summoning order dated 07.12.2023, as the veracity of 

the allegations required examination through prosecution and defense evidence. The 

C482 application was dismissed, the interim order vacated, and the trial court was 

directed to proceed expeditiously, with the judgment sent for compliance. (Click to 

open). 

 

20. In Criminal Misc. Application (C528) No. 270 of 2024, Siddhartha Mohan 

Singhal vs. State of Uttarakhand and another. By Hon’ble Mr. Justice Pankaj 
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Purohit, Date of Judgment- 11.02.2025. The Court in a Criminal Misc. 

Application under Section 528 of the B.N.S.S. Act 2023, allowed Siddharth Mohan 

Singhal’s challenge to the proceedings in Criminal Case No. 1377 of 2023, 

including the charge-sheet and summoning order dated 07.12.2023 issued by the 

Judicial Magistrate, Jaspur, Udham Singh Nagar, under Section 504 IPC. The case 

stemmed from a Non-Cognizable Report (NCR) filed by respondent Rahul Chauhan 

on 15.02.2022, alleging that the applicant and others threatened him during election 

campaigning on 13.02.2022, breaching peace. After investigation, a charge-sheet 

was submitted, but the applicant argued that, per the Explanation to Section 2(d) of 

the Cr.P.C., a police report for a non-cognizable offence should be treated as a 

complaint, with the police officer as the complainant, not a state case. The High 

Court agreed, finding that the Magistrate erred in taking cognizance of the charge-

sheet as a state case. The summoning order was quashed, and the Magistrate was 

directed to treat the charge-sheet as a complaint and proceed under Chapter XV of 

the Cr.P.C. The C528 application was allowed, and any pending applications were 

disposed of. (Click to open). 

 

21. In Criminal Appeal No. 531 of 2013, Smt. Bhawna Bisht vs. Tara Singh Bisht 

and another. By Hon’ble Mr. Justice Pankaj Purohit, Date of Judgment- 

26.03.2025. The Court in Criminal Appeal No. 531 of 2013, dismissed Smt. Bhawna 

Bisht’s challenge to the acquittal of respondents Tara Singh Bisht and another by the 

Chief Judicial Magistrate, Almora, on 30.09.2013, in a case under Sections 406 and 

120-B IPC. The appellant, the first wife of the deceased Om Prakash Bisht, alleged 

that her streedhan (10 tola gold and other properties) was entrusted to her in-laws 

and not returned after her husband’s death. The trial court acquitted the respondents, 

finding no evidence of entrustment or misappropriation. The High Court, relying on 
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the Supreme Court’s rulings in Onkar Nath Mishra vs. State (2007) and Ghurey Lal 

vs. State of U.P. (2008), upheld the acquittal, noting that the essential ingredients of 

Section 406 IPC (criminal breach of trust) were not met, as there was no proof of 

entrustment or misappropriation by the respondents. The Court emphasized that 

appellate courts should be cautious in reversing acquittals unless there is patent 

perversity or compelling evidence, which was absent here. The trial court’s 

judgment was found well-reasoned, with no illegality or perversity, leading to the 

dismissal of the appeal. The trial court record was ordered to be returned for 

consignment. (Click to open). 

 

22. In Writ Petition Criminal No. 1308 of 2024, Sohan Singh vs. State of 

Uttarakhand and others. By Hon’ble Mr. Justice Pankaj Purohit, Date of 

Judgment- 11.03.2025. The Court in a Writ Petition Criminal dismissed Sohan 

Singh's challenge to orders dated 20.07.2024 by the Prescribed Authority/Divisional 

Forest Officer, Ramnagar, and 11.11.2024 by the Appellate Authority/Conservator 

of Forest, Haldwani, which confiscated his vehicle (Mini Tempo/Truck, UK 18 CA 

0698) under Section 52-A of the Indian Forest Act, 1927 (Uttarakhand 

Amendment). The vehicle was seized on 08.03.2024 for illegally transporting forest 

wood, leading to a Forest Offence Case. The petitioner, who admitted to driving the 

vehicle and carrying wood, sought its release but failed to provide a defense under 

Section 52-A(5) that the vehicle was used without his knowledge or connivance. 

The Court found that the authorities followed due process, including issuing notice 

and adhering to confiscation procedures under Sections 52 and 52-A. After the 

appeal’s dismissal, the vehicle vested with the State Government under Section 

60(2), stripping the petitioner of ownership. The Court upheld both impugned 
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orders, finding no basis for interference, dismissed the writ petition, and allowed the 

State to deal with the confiscated vehicle as per law. (Click to open).  

 

23. In Anticipatory Bail Application No. 1257 of 2024, Jogendra vs. State of 

Uttarakhand. By Hon’ble Mr. Justice Vivek Bharti Sharma, Date of Judgment- 

22.01.2025. Jogendra sought anticipatory bail linked to FIR No. 0802 of 2024 under 

the Bharatiya Nagarik Suraksha Sanhita, 2023 (B.N.S.S.), registered at Police 

Station Manglaur, Haridwar. The State argued that the applicant should have first 

approached the Court of Session, which has concurrent jurisdiction with the High 

Court under Section 482 of the B.N.S.S., noting a related issue is under Supreme 

Court review. The applicant’s counsel asserted that prior recourse to the Session 

Court is not required. The court acknowledged concurrent jurisdiction but held that 

direct High Court applications require exceptional circumstances, citing precedents 

from multiple High Courts. It noted that anticipatory bail became available in 

Uttarakhand in 2020 via a notification extending Section 438 of the Cr.P.C. The 

court, citing Uttarakhand’s geographical challenges and the risk of overburdening 

the High Court, found no exceptional circumstances and permitted the applicant to 

withdraw the application with liberty to approach the Court of Session. (Click to 

open). 

 

24. In Appeal from Order No. 134 of 2024, M/s V Marc India Limited vs. Jaan 

Illahi and another. By Hon’ble Mr. Justice Vivek Bharti Sharma, Date of 

Judgment- 25.03.2025. M/s V Marc India Limited appealed against a February 1, 

2024, order by the Civil Judge (Senior Division), Roorkee, in Original Suit No. 171 

of 2023, granting a status quo injunction under Order 39 Rules 1 and 2 CPC to Jaan 

Illahi. He sought cancellation of a registered sale deed dated August 1, 2022, 
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executed in favor of defendant no. 1 (Pravez), alleging fraud due to his mental 

instability. Defendant no. 1 sold the property to the appellant (defendant no. 2) on 

July 26, 2023, for an industrial unit, with permission granted on July 24, 2023. The 

appellant, a bona fide purchaser via bank transactions, argued the trial court ignored 

its construction and industrial purpose. Jaan Illahi conceded the sale deed bore his 

signatures but alleged mental instability without detailing fraud. The court found no 

prima facie case, as mental instability alone cannot justify canceling a registered 

document. The balance of convenience favored the appellant, as the status quo 

caused irreparable loss to its industrial plans and public economic interests. The 

appeal was allowed, the impugned order set aside, the injunction rejected, and the 

trial court directed to expedite the suit. (Click to open). 

 

25. In C-528 No. 45 of 2025, Ishwar Singh vs. State of Uttarakhand and another. 

By Hon’ble Mr. Justice Vivek Bharti Sharma, Date of Judgment- 17.03.2025. The 

High Court dismissed a petition under Section 528 of the Bhartiya Nagrik Suraksha 

Sanhita (B.N.S.S.) filed by Ishwar Singh, seeking to quash orders dated 19.01.2024 

and 21.10.2024 by the Civil Judge (J.D.) and Additional Sessions Judge, 

Vikasnagar, Dehradun, respectively. These orders rejected the petitioner’s 

application to summon a Handwriting Expert to examine a cheque in Complaint 

Case No. 20 of 2017, related to a cheque allegedly issued in 2016 but from a 2011 

chequebook, raising doubts about its authenticity. The trial court dismissed the 

application, noting the petitioner failed to raise issues of handwriting or 

interpolation in his statements under Sections 251 or 313 Cr.P.C. or cross-

examination, and provided no specific purpose for the expert examination. The 

Revisional Court upheld this, emphasizing the petitioner’s failure to prove any 

correction or interpolation in the cheque. The High Court found the application 
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cursory and frivolous, aimed at delaying the trial, and deemed it an abuse of the 

judicial process. Citing Supreme Court rulings against frivolous litigation, the court 

dismissed the petition in limine with an exemplary cost of Rs. 20,000, to be paid to 

the complainant before the trial court on 27.03.2025. The petitioner was directed to 

appear in court on that date, and the judgment was ordered to be circulated to all 

district judiciary courts via email to deter such litigation. (Click to open). 

 

26. In Civil Revision No. 53 of 2023, Mohd. Khalid vs. Suresh Chandra. By 

Hon’ble Mr. Justice Vivek Bharti Sharma, Date of Judgment- 07.01.2025. The 

High Court dismissed the Civil Revision challenging the Small Causes Court's 

judgment dated 04.08.2022 in SCC Case No. 11 of 2019 and order dated 25.03.2023 

in Misc. SCC Case No. 06 of 2022. The 2022 judgment ordered the 

revisionist/tenant, Mohd. Khalid, to vacate the tenanted premises, pay Rs. 37,613 in 

rent arrears with 3.5% interest, and Rs. 800 monthly damages from 18.05.2019 for 

non-payment of rent. The 2023 order rejected the tenant’s application under Order 9 

Rule 13 CPC to set aside the 2022 judgment, citing it was not ex-parte, as the tenant 

had full opportunity to defend but failed to do so. The High Court found the revision 

against the 2022 judgment time-barred, filed on 11.04.2023, beyond the limitation 

period without a condonation application. The tenant’s non-compliance with Section 

17 of the Provincial Small Cause Courts Act, 1887, by not depositing the decretal 

amount with the Order 9 Rule 13 application, rendered it incompetent, as per 

Kedarnath vs. Mohan Lal Kesarwari (2002). The court deemed the revision 

frivolous, aimed at delaying eviction, and noted a third-party application claiming 

purchase of the premises as an attempt to obstruct proceedings. The revision was 

dismissed with Rs. 20,000 exemplary costs to be deposited with the High Court 

Legal Services Committee within 15 days, recoverable as land revenue if unpaid. 
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The tenant was ordered to vacate by 15.01.2025, pay Rs. 5,000 monthly damages 

from 04.09.2022 until handover, and Rs. 10,000 monthly thereafter if non-compliant 

(Click to open). 

 

27. In Second Appeal No. 169 of 2024, Vipin Kumar Mehrotra vs. Arun Kumar 

Mehrotra. By Hon’ble Mr. Justice Vivek Bharti Sharma, Date of Judgment- 

12.02.2025. The High Court dismissed the Second Appeal filed against the 

judgment and decree dated 22.11.2016 by the Additional District Judge, Ramnagar, 

which upheld the trial court’s decision dated 31.05.2014 in Original Suit No. 02 of 

2010. The appeal, filed on 27.12.2024, was accompanied by a delay condonation 

application (IA No.01/2024) due to a 2868-day delay. The appellant cited his 

father’s 2005 death, a 2004 Will distributing property among siblings, and failed 

attempts at amicable settlement with the respondent (his brother) as reasons for the 

delay. The court, referencing Supreme Court precedents like Esha Bhattacharjee 

(2013), Brijesh Kumar (2014), and Pathapati Subba Reddy (2024), emphasized that 

condoning delay requires genuine, sufficient cause and cannot be routine, especially 

for inordinate delays marked by negligence or lack of diligence. The court found the 

appellant’s explanation—seeking settlement after litigation concluded—fanciful and 

concocted, lacking cogent reasoning. Noting the appellant’s awareness of the 

judgments and absence of bona fides, the court refused to condone the delay to 

avoid exposing the respondent to unnecessary litigation. Consequently, the delay 

condonation application was dismissed, and the second appeal was rejected as time-

barred, with no relief granted to the appellant. (Click to open). 

 

******** 

 Data w.r.t. circulation of judgments and recent A.F.R. judgments of Hon’ble Judges of the High Court has been provided by Administrative-B and 
Bench Secretaries of the Court.  
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Anticipatory Bail Application No. 1257 of 2024 


22 January, 2025 
 


Jogendra                                                  …………Applicant 
Versus 


 
State Of Uttarakhand                            …………Respondent 
 
Presence:- 
Mr. Arvind Vasishtha assisted by Mr. Vivek Pathak, Advocate for the 
applicant/accused. 
Mr. G.S. Sandhu, Additional Advocate General with Mr. Rakesh Negi 
and Mr. Akshay Latwal, Brief Holders for the State. 
 
 


Hon'ble Vivek Bharti Sharma, J. 
  By way of present application, the applicant is 


seeking anticipatory bail in F.I.R. No. 0802 of 2024, 


under Section 103(1), 109(1), 115(2), 190, 191(2), 


193(3), 351(2), 352 and 61 (2) B.N.S. registered at 


Police Station Manglaur, District Haridwar. 


2.  Heard learned counsel for the parties and 


perused the record. 


3.  Learned State Counsel would submit that 


applicant/accused has an equally efficacious remedy 


available to file the anticipatory bail application before 


the Sessions Court but instead of approaching the 


Sessions Court, the applicant/accused has directly 


come before this Court. 


4.  Learned counsel for the State would further 


submit that the issue regarding entertainability of 


anticipatory bail application before the High Court u/s 


482 B.N.S.S. is pending consideration before the 


Hon’ble Supreme Court in Criminal Appeal 
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No.1562/2017 “Gauhati High Court Bar 


Association v. The State of Assam & Ors.” wherein 


the issue raised before the Hon’ble Supreme Court is 


that “Whether the High Court exercising jurisdiction 


under Section 482 B.N.S.S. has discretion not to 


entertain such an application on the ground that the 


applicant must first apply to the Court of Sessions.” 


5.  Per contra, learned counsel for the 


applicants/accused would submit that the High Court 


and the Court of Sessions have concurrent jurisdiction 


under Section 482 B.N.S.S. and the 


applicants/accused cannot be compelled to apply for 


anticipatory bail before the court of Sessions before 


approaching this High Court. 


6.  No doubt the High Court and the Sessions 


Court have concurrent jurisdiction 482 B.N.S.S.  This 


is also abundantly clear from the language of Section 


482 B.N.S.S.  which says that any person who has 


reasons to believe that, he may be arrested on 


accusation of having committed a non-bailable offence, 


he may apply to High Court or the Court of Sessions for 


a direction under this Section, that in event of arrest he 


shall be released on bail. This means that High Court 


and Court of Session have concurrent jurisdiction to 


grant anticipatory bail for an offence. Hence, an 


application filed for grant of anticipatory bail directly in 


the High Court without first approaching Sessions 


Court is certainly maintainable. However, in considered 


view of this Court, the High Court hearing the 


application for anticipatory bail directly filed before it, 


always has discretion to entertain it or not or to direct 







 
2025:UHC:839 


3 


the applicant to first move the Court of Sessions for 


anticipatory bail. 


7.  This Court cannot be oblivious to the fact that 


there is equally efficacious remedy available with the 


applicants/accused to file application seeking 


anticipatory bail before the Sessions Court at the first 


instance. If the anticipatory bail applications are 


entertained in each and every case in the High Court, 


without exhausting the remedy before the Court of 


Sessions, it would result into flooding the High Court 


with cases for the relief which could have been granted 


by the Sessions Court and this Court will not be 


benefitted by the observations made by the Sessions 


Judge in the orders of rejections of the anticipatory bail 


application. 


8.  In view of the above, accused can certainly 


make an application for anticipatory bail before the 


High Court without first approaching the Court of 


Sessions but it is always open to the High Court, in 


such cases, either to exercise its discretion not to 


entertain such application for grant of anticipatory bail 


as equally efficacious remedy is available to the 


accused for anticipatory bail before the Court of 


Session or to entertain it considering the special facts 


and circumstances of that case. 


9.  In similar nature of case in “Ankit Bharti vs. 


State of U.P. and another and connected matters 


Criminal Misc. Anticipatory Bail Application 


No.1094 of 2020”, Five Judges Full Bench of Hon’ble 


Allahabad High court has pondered upon this issue 


and observed as under:- 
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“21. The special circumstances the existence of which have been held 


to be a sine qua non to the entertainment of an application for 


anticipatory bail directly by the High Court must be left for the 


consideration of the Hon’ble Judge before whom the petition is placed 


and a decision thereon taken bearing in mind the facts and 


circumstances of that particular cause. However special 


circumstances must necessarily exist and be established as such before 


the jurisdiction of the High Court is invoked. The application must rest 


on a strong foundation in respect of both the apprehension of arrest as 


well as in justification of the concurrent jurisdiction of the High Court 


being invoked directly...” 


10.  Hon’ble High Court of Andhra Pradesh at 


Hyderabad in “Y. Chendrasekhara Rao and others v. 


Y.V. Kamala Kumari and others, 1993 SCC Online 


AP 243” has held as under:- 
“35…. It is not obligatory under Section 438 to move the Court of 


Session in the first instance. It is always open to this Court when an 


application is filed under Section 438, without first moving the Court 


of Sessions, to consider all the circumstances, and if situation 


warrants, this Court can direct the party to move the Court of 


Session.” 


11.   Hon’ble Karnataka High Court in “Smt. 


Savitri Samson vs. State of Karnataka, ILR 2001 


KAR 4080” has observed as under:- 
 “…although the High Court has concurrent jurisdiction with Sessions 


Court to grant bail, it is desirable that ordinary practice should be 


that the lower court should be first moved in the matter, though in 


exceptional case and special circumstances, the High Court may 


entertain and decide an application for bail either under Section 438 


or Section 439 Cr.P.C.” 


12.  Hon’ble High Court of Bombay in “Mohanlal 


vs. State of Maharashtra, Crl Appln. No.84 of 


2007, decided on 27.04.2007” has also observed as 


under:- 
“….Though an application for anticipatory bail filed directly to the 


High Court is maintainable, the High Court should ordinarily not 


entertaining such application unless exceptional reasons are made 
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out…” 


 


13.  It goes without saying that the Section 438 


Cr.P.C. (since repealed) and Section 482 B.N.S.S. are 


same, therefore, the above judgment passed by various 


High Courts are equally applicable while disposing of 


any application in Anticipatory Bail Application under 


Section 482 B.N.S.S. 


14.  In the present case, applicant/accused is 


resident of District Haridwar. The F.I.R. is also 


registered at Police Station, Manglaur, District 


Haridwar. Learned counsel for the applicant/accused 


could not spell out the exceptional circumstances to 


make it a special case for the High Court to entertain 


this application for anticipatory bail without first 


exhausting equally efficacious remedy available to him 


in his home district itself. 


15.  In the opinion of this Court, this submission 


of learned counsel for the applicant/accused that 


anticipatory bail application filed before the Sessions 


Court does not get due consideration and that the 


Sessions Court are hesitant to grant relief, cannot be a 


ground to file every anticipatory bail in the High Court 


directly when the application for anticipatory bail can 


also be moved before the Sessions Court. The remedy of 


filing the anticipatory bail application is available in 


every cognizable and non-bailable offence. 


16.  It is common knowledge that the provision of 


anticipatory bail was not available in the State of 


Uttarakhand and prior to the creation of the State of 


Uttarakhand said provision of anticipatory bail was also 
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not available in the State of U.P. of which the State of 


Uttarakhand was previously part of. In absence of 


provision of anticipatory bail  in the State of U.P. 


previously and State of Uttarakhand, the only remedy 


available to the accused was to approach the High 


Court u/s 482 of Cr.P.C. but as the provision of Section 


438 Cr.P.C. (as the criminal procedure then was) has 


been made applicable in the State of Uttarakhand vide 


Notification No.205/XXXVI(3)/2020/82(1)/2019 dated 


August 11, 2020 the Sessions Court also has 


concurrent jurisdiction and the anticipatory bail 


application can be moved before Sessions Court also. 


17.  As the provision of anticipatory bail 


application has been introduced recently in the State of 


Uttarakhand and such application was not being 


moved before the Sessions Court prior to the 


introduction of the same, therefore, there seems to be 


some psychological barrier for the Sessions Court of the 


State while hearing the application for anticipatory bail 


effectively. But system of justice has to obviate such 


psychological barrier. If every anticipatory bail 


application is entertained in the High Court directly 


without first approaching the Sessions Court then the 


opportunity for the Sessions Court to rise to the 


occasion and grow would never see the light of the day. 


18.  It is also of common knowledge that State of 


Uttarakhand is a mountainous State with poor 


connectivity by roads and, therefore, it would not be 


possible for every person to approach the High Court, 


at Nainital directly for anticipatory bail. Therefore, 


unabated entertaining the anticipatory bail application 
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directly by this Court would make denial of opportunity 


of justice to such litigants who cannot approach the 


High Court directly. 


19.  Therefore, this Court is of the view that 


although the High Court and the Sessions Court have 


the concurrent jurisdiction to entertain the anticipatory 


bail application but it should not be the situation in 


each and every case that anticipatory bail application 


without any special and exceptional circumstances 


should be entertained directly by the High Court 


without first approaching the Sessions Court. This goes 


without saying that when the application for 


anticipatory bail is first moved before the Sessions 


Court there can only be two situations, either it would 


be granted or rejected. If the anticipatory bail is 


granted, it would certainly save the time, money and 


energy of the accused to get the desired relief. However, 


if it is rejected by the Sessions Court then the order of 


rejection passed by the Sessions Court would throw 


light on the case and the High Court would be 


benefitted by the observations made by the Sessions 


Court in the rejection order. 


20.  At this stage, learned counsel for the 


applicants/accused seeks permission to withdraw the 


anticipatory bail application with liberty to file the same 


before the concerned Sessions Court. 


 


 


(Vivek Bharti Sharma, J.)     
                                                              Vacation Judge 


                   22.01.2025 
Mamta 
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Judgment Reserved on : 03.03.2025 
Judgment Delivered on : 06.03.2025 


 


IN THE HIGH COURT OF UTTARAKHAND 
AT NAINITAL 


 


JUSTICE SHRI MANOJ KUMAR TIWARI 


AND 


JUSTICE SHRI VIVEK BHARTI SHARMA 
 


Appeal From Order No. 271 of 2024 
 
 


Madhuri Joshi ………...Appellant 
 


-Versus- 
 


Shashank Balooni ….…...Respondent 
 


-------------------------------------------------------------------------------------------------------------------- 


Presence:- 
Mr. Vikas Bahuguna, learned counsel for the appellant-wife. 
Mr. Sandeep Kothari, learned counsel for the respondent-husband. 
----------------------------------------------------------------------------------------------------------------- 


 
 


JUDGMENT:(per Shri Vivek Bharti Sharma, J.) 


 


The present appeal from order is filed by the 


appellant-wife against the order dated 11.06.2024 


passed by the learned Additional Family Court 


Judge, Dehradun in Matrimonial Original Suit No. 


543 of 2021 ‘Shashank Balooni vs. Smt. Madhuri 


Joshi’, whereby the application Paper No. 125C2 for 


recording her evidence by video-conference filed by 


the respondent/appellant was disposed of. 


 


The appellant-wife filed an application Paper 


No. 125C2 as per Schedule 1 of the “High Court of 


Uttarakhand    Video    Conferencing    Rules-2020” 
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(hereinafter referred to as “Rules, 2020”) but court 


directed the appellant-wife to remain present for her 


evidence in defence. 


 
2. Learned counsel for the appellant-wife would submit 


that the learned Additional Family Court Judge, 


Dehradun did not apply his judicial mind while 


disposing of her application for recording the 


evidence of the appellant-wife by video-conferencing, 


notwithstanding the fact that it was specifically 


stated in the application that the appellant-wife was 


residing in the United States of America, working 


there as trainee teller in Patelco. Credit Union Bank 


and unable to take leave and travel for her evidence 


in India. 


 
3. Per contra, learned counsel for the respondent- 


husband would submit that vide order dated 


29.07.2024, the Coordinate Bench of this Court has 


already allowed the appellant-wife to appear through 


Video-Conferencing before the concerned Family 


Court for the evidence. 


 
4. Considered and perused the record. 


 
5. The Coordinate Bench of this Court vide order dated 


29.07.2024 directed that appellant-wife can appear 


through video-conferencing before the lower court. 


This order of the Coordinate Bench has effectively 


granted the relief, however, the appeal was not 


finally disposed of. 
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6. It is a matter of fact that the High Court of 


Uttarakhand vide its Notification No. 


260/UHC/Admin.A/2020 dated 10.10.2020 notified 


‘High Court of Uttarakhand Video Conferencing 


Rules-2020’. 


 
7. As per Rule 3(i) of Rules 2020 the video conferencing 


facilities may be used at all stages of judicial 


proceedings and proceedings conducted by the Court. 


 
The general principles as enshrined in Chapter 


II of Rules, 2020 are reproduced here as under:- 


3. General Principles Governing Video 


Conferencing 


(i)Video conferencing facilities may be used at all 


stages of judicial proceedings and proceedings 


conducted by the Court. 


(ii) All proceedings conducted by a Court by way of 


video conferencing shall be judicial proceedings and 


all the courtesies and protocols applicable to a 


physical court shall apply to these virtual 


proceedings. 


(iii) All relevant statutory provisions applicable to 


judicial proceedings including provisions of the CPC, 


CrPC, Contempt of Courts Act, 1971, Indian 


Evidence Act, 1872 (abbreviated hereafter as the 


Evidence Act), Oaths Act, 1969 and Information 


Technology Act, 2000 (abbreviated hereafter as the 


IT Act), shall apply to proceedings conducted by 


video conferencing. 


(iv) Subject to maintaining independence, 


impartiality and credibility of judicial proceedings 


and subject to such directions as the High Court 
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may issue, Courts may adopt such technological 


advances as may become available from time to 


time. 


(v) The Rules as applicable to a Court shall mutatis 


mutandis apply to a Commissioner appointed by the 


Court to record evidence and to an inquiry officer 


conducting an inquiry. 


(vi) There shall be no unauthorised recording of the 


proceedings by any person or entity 


(vii) The person defined in Rule 2(xi) shall provide 


identity proof as recognised by the Government of 


India/State Government/Union Territory to the 


Court point coordinator via personal email. In case 


identity proof is not readily available the person 


concerned shall furnish the following personal 


details: name, parentage and permanent address, 


as also, temporary address if any. 


 


8. The Rule 5 of Chapter II of Rules, 2020 says that 


there shall be a Coordinator at the remote point i.e. 


at the place where a person as witness is required to 


be present or appear through a video link. 


 


Sub Rule 5.3.1 of Rules, 2020 further says 


that if the place, where a person who is to be 


examined, is overseas then the remote point 


Coordinator shall be an official of an Indian 


Consulate/the relevant Indian Embassy/the relevant 


High Commission of India. 


 
9. As observed above, these Rules were notified on 


10.10.2020 and circulated among all the Courts. 


After notification of the Rules, two Circular Letters 
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vide C.L. 2/UHC/Admin.B/2022 dated 05.01.2023 


and C.L. 7 dated 10.07.2023 were issued exhorting 


upon courts to provide facility of video conferencing 


as per the Rules, 2020. 


 


Thereafter, a Circular Letter No. 15 


UHC/Admin.B/2022 dated 12.07.2023 was also 


issued and by this circular letter, the High Court 


expressed its displeasure for not making use of 


Video-Conferencing Rules, 2020 when the same was 


required and for not providing video-conferencing 


facility to the advocates and litigants to appear 


before the Court concerned through Video- 


Conferencing if they wish to do so. 


 
This circular letter also expressed its 


displeasure that this was being done 


notwithstanding the Circular Letter No. 2 


UHC/Admin.B/2022 dated 05.01.2023 and Circular 


Letter No. 7 dated 10.07.2023 and directed that any 


deviation of the directions issued aforesaid circulars 


without any justified reason shall be dealt seriously. 


 
10. Perusal of the impugned order would reflect that, by 


directing to appear in person, the concerned 


Additional Family Court Judge effectively disallowed 


the application of the appellant-wife without giving 


any reason for getting her examined as witness in 


her defence through Video-Conferencing as she was 


out of India residing at San Francisco in the United 


States of America and because of her nature of job, 


she was unable to come to India for her evidence. 
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The concerned Family Court did not consider 


the circumstances stated in the application of the 


appellant-wife and without giving any reasons 


surprisingly fixed a lump sump amount of `10,000/- 


for expenditures of whole journey of the appellant- 


wife from U.S.A. for appearing in the concerned 


court. 


 
In the opinion of this Court a lump sump 


amount of `10,000/- for travelling from San 


Francisco to Dehradun and staying here in India is 


very meagre amount. 


 
The impugned order dated 11.06.2024 has 


been passed by the Additional Family Court Judge in 


utter disregard to the Rules, 2020, C.L. No. 2 


UHC/Admin.B/2022  dated  05.01.2023,  C.L.  No.  7 


dated       10.07.2023       and       C.L.       No.       15 


UHC/Admin.B/2022 dated 12.07.2023. 
 


It would be pertinent to iterate that in para 5 of 


C.L. No. 15 UHC/Admin.B/2022 dated 12.07.2023, it 


was directed that any deviation issued in above 


circulars without justified reasons shall be dealt 


seriously. 


 
In view of above, the impugned order dated 


11.06.2024 passed by the learned Additional Family 


Court Judge, Dehradun is liable to be set-aside. 


 
The present appeal is hereby allowed. The 


application of the appellant-wife for recording her 
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evidence in defence through Video Conferencing is 


allowed. 


 


11. It is given to understand that India has its consulate 


at San Francisco. Therefore, any official at Indian 


consulate San Francisco can act as Coordinator and 


this request can be made by the court through 


proper channel for the same. 


 
12. Copy of this judgment be circulated among all the 


courts within the State of Uttarakhand to ensure the 


effective use of High Court Video Conferencing Rules 


2020 as and when necessary. 


 
13. The copy of this judgment be also sent to the 


Director, Uttarakhand Judicial and Legal Academy 


to make it part of the curriculum of Induction 


Training and refreshers course of all the judges of 


the District courts of the States within a period of 


next six months from today. 


 
 
 
 
 
 


 
 
 
 
 


Akash 


(VivekBharti Sharma, J.) (Manoj Kumar Tiwari, J.) 
06.03.2025 06.03.2025 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


 


JUSTICE SHRI MANOJ KUMAR TIWARI 


AND 


JUSTICE SHRI VIVEK BHARTI SHARMA 


 


Appeal From Order No. 35 of 2025 


06 March, 2025 


 


        


Hoshiyar Singh Negi     --Appellant 


Versus 


 


Garhwal Mandal Vikas Nigam Limited & others 


--Respondents 


 


---------------------------------------------------------------------- 


Presence:- 


1. Mr. Neeraj Garg, learned counsel for the appellant. 


2. Ms. Abhilasha Tomar, learned counsel holding brief of Mr. 


Sandeep Kothari, learned counsel for the respondent no. 1.  


3. Ms. Mamta Bisht, learned Deputy Advocate General for the 


State.  


---------------------------------------------------------------------- 


 


JUDGMENT:(per Shri Manoj Kumar Tiwari, J.) 


 


  This is an appeal, filed under Section 37 of the 


Arbitration and Conciliation Act, 1996 read with Section 


13 of Commercial Courts, Commercial Division and 


Commercial Appellate Division of High Courts Act, 2015 


challenging the order dated 23.12.2024 passed by 


learned Additional District Judge (Commercial Court), 


Dehradun in Arbitration Case No. 90 of 2023.  


 


2.  By the impugned order, application for interim 


relief, filed by the appellant under Section 9(1) of the 


Arbitration and Conciliation Act, 1996 (for short “the Act”) 
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was rejected on the ground that appellant has not shown 


willingness or eagerness for approaching Arbitral 


Tribunal for resolution of the dispute, in his application, 


filed under Section 9 of the Act. 


 


3.  Learned Commercial Court relied upon a 


judgment rendered by Hon’ble Supreme Court in the case 


of “Firm Ashok Traders & Another vs. Gurumukh Das 


Saluja & others” reported as (2004) 3 SCC 155, for 


non-suiting the appellant for interim relief. 


 


4.  Appellant has challenged rejection of his 


interim relief application on the ground that learned 


Commercial Court completely misread the judgment 


rendered by Hon’ble Supreme Court in the case of “Firm 


Ashok Traders” (supra). It is contended that the said 


judgment nowhere provides that interim relief has to be 


denied under Section 9 for non-indication of applicant’s 


intent to approach the Arbitral Tribunal or for his not 


disclosing the timeline for approaching the Arbitral 


Tribunal.  


 


5.  Learned counsel for the appellant refers to 


para 18 of the aforesaid judgment in support of his 


contention, relevant extract whereof is reproduced 


below:- 


“18. ……… The court, approached by a party with an 


application under Section 9, is justified in asking the 


party and being told how and when the party 


approaching the court proposes to commence the 


arbitral proceedings. Rather, the scheme in which 


Section 9 is placed obligates the court to do so. The 


court may also while passing an order under Section 







 
2025:UHC:1545-DB 


3 


9 put the party on terms and may recall the order if 


the party commits breach of the terms.” 


 


6.  Learned counsel for the appellant submits that 


Hon’ble Supreme Court in the above extracted portion of 


the judgment in the case of “Firm Ashok Traders” (supra) 


has held that even where the party approaching a court 


for interim relief under Section 9 of the Act has not 


disclosed his intent to commence arbitral proceedings, 


then also the court/Tribunal can ask such party 


regarding his intention and also the time needed by him 


for approaching the Arbitral Tribunal and impose 


conditions while passing any order in his favour.  


 


7.  He submits that the Hon’ble Supreme Court,in 


the above judgment, has further held that the court while 


passing an order under Section 9 of the Act may put the 


party seeking interim relief on terms and may recall the 


order, if he commits breach of the terms imposed by the 


Court. Thus, it is contended by learned counsel for the 


appellant that the judgment relied upon by learned 


Commercial Court nowhere provides that in case of non-


disclosure of intent to approach Arbitral Tribunal, 


interim relief has to be denied.  


 


8.  He further submits that sub-section 2 and 


sub-section 3 were inserted in Section 9 of the Act vide 


Act No. 3 of 2016 w.e.f. 23.10.2015. Sub-Section 2 and 


sub-section 3 of Section 9 of the Act as amended by Act 


No. 3 of 2016 are extracted below:- 


“9. Interim measures, etc. by Court.- 


[1] ……………….. 


[(2)Where, before the commencement of the arbitral 


proceedings, a Court passes an order for any 
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interim measure of protection under sub-section (1), 


the arbitral proceedings shall be commenced within 


a period of ninety days from the date of such order 


or within such further time as the Court may 


determine.] 


[(3) Once the arbitral tribunal has been constituted, 


the Court shall not entertain an application under 


sub-section (1), unless the Court finds that 


circumstances exist which may not render the 


remedy provided under section 17 efficacious.]” 


 


9.  This Court finds substance in the submission 


made by learned counsel for the appellant that in a case 


where willingness of the party approaching a court for 


interim relief, is not disclosed in the application or the 


time within which that party would approach the Arbitral 


Tribunal is not indicated, then also arbitral proceedings 


have to be commenced within a period of 90 days of 


passing of the order or within such further time as the 


court may determine in view of provision contained in 


Sub-section (2) of Section 9 of the Act. The judgment 


relied by learned Commercial Court was before 


amendment and after amendment in the Act, position 


has become more clear. Thus, rejection of the application 


for interim relief by learned Commercial Court by 


misreading the judgment rendered in “Firm Ashok 


Traders” (supra) is unsustainable.  


 


10.  Learned Commercial Court has also considered 


the three factors, namely, prima facie case, balance of 


convenience and irreparable injury, which ought not have 


been considered, since appellant was non-suited on the 


ground of non-disclosure of his intent to approach the 


Arbitral Tribunal. Therefore, the finding returned by 


learned Commercial Court on these factors is set-aside.  
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11.  Accordingly, the present appeal is allowed. 


Impugned order dated 23.12.2024 passed by learned 


Additional District Judge (Commercial Court), Dehradun 


is hereby set-aside. The matter is remitted back to the 


court concerned for deciding the interim relief application 


afresh, on merits, uninfluenced by any observation made 


in the impugned order.  


 


 


(VivekBharti Sharma, J.)             (Manoj Kumar Tiwari, J.) 
 06.03.2025                                06.03.2025 


  


Mamta/Akash 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Appeal From Order No.134 of 2024 


25 March, 2025 


        
M/s V Marc India Limited.                         --Appellant 
 


Versus 
 


Jaan Illahi and another                            --Respondents 
 
Presence:- 
Mr. Nikhil Singhal, Advocate for the appellant. 
Mr. Ankur Sharma, Advocate for respondent no.1. 
Mr. Mohd. Safdar, Advocate for respondent no.2 
 
Hon'ble Vivek Bharti Sharma, J. (Oral) 
 
  This appeal is filed against the order dated 


01.02.2024 passed by learned Civil Judge (S.D.), 


Roorkee, District Haridwar in Original Suit No.171 of 


2023, “Jaan Illahi Vs. Pravez and another” whereby 


learned Civil Judge(S.D.), Roorkee, District Haridwar 


allowed the application of respondent no.1/plaintiff 


under Order 39 Rule 1 and 2 read with Section 151 


C.P.C. thereby directing the appellant /defendant no.2 


and respondent no.2/defendant no.1 to maintain status 


quo at the spot. 


2.  Learned counsel for the appellant/defendant 


no.2 would submit that the suit property was sold by 


respondent no.1/plaintiff to respondent no.2/defendant 


no.1 vide registered Sale Deed dated 01.08.2022; that, 


thereafter respondent no.2/defendant no.1 executed the 


1 
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Sale Deed dated 26.07.2023 duly registered in the office 


of Sub-registrar, Roorkee, District Haridwar; that, after 


about one year of the registration of the Sale Deed in 


favour of respondent no.2/defendant no.1, respondent 


no.1/plaintiff filed present suit for cancellation of the 


Sale Deed along with application under Order 39 Rule 1 


and 2 CPC. The application under Order 39 Rule 1 and 2 


CPC filed by the   respondent no.1/plaintiff was allowed 


by the impugned order dated 01.02.2024. 


3.  Learned counsel for the appellant/defendant 


no.2 would submit that he is a bonafide purchaser and 


paid the consideration through bank transaction and has 


registered Sale Deed in his favour by the person who is 


also a bonafide purchaser of the suit property by duly 


executed Sale Deed by respondent no.1/plaintiff and 


without adverting on this fact the Trial Court has 


directed the appellant/defendant no.2 to maintain 


status-quo notwithstanding the fact that the suit 


property was purchased for installation of the industry 


for which the appellant/defendant no.2 has got the 


permission on 24.07.2023 and had erected 112 cement 


post and raised other construction which is also noted in 


the impugned order itself. 


4.  Learned counsel for the appellant/defendant 


no.2 would submit that impugned order is unsustainable 


2 
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in the eyes of law and there is no prima facie case in 


favour of respondent no.1/plaintiff and even the balance 


of convenience was not in his favour. 


5.  Learned counsel for the appellant/defendant 


no.2 would further submit that because of the impugned 


order irreparable loss is caused to the appellant which 


cannot be compensated in terms of money to 


appellant/defendant no.2, therefore, the impugned order 


is liable to be set aside. 


6.  Per contra, learned counsel for respondent 


no.1/plaintiff would submit that fraud has been played 


upon him by respondent no.2/defendant no.1, who is his 


nephew i.e. son of his sister; that, respondent 


no.1/plaintiff was severely ill at the time of the execution 


of the Sale Deed allegedly executed in favour of 


respondent no.2/defendant no.1; that, when respondent 


no.1 came to know about this fraud he filed the present 


suit and also filed criminal case. However, he would 


fairly concede that the Sale Deed in favour of respondent 


no.2/defendant no.1 was a registered Sale Deed and 


would also concede that in his plaint he has not stated 


that the Sale Deed executed in favour of respondent 


no.2/defendant no.1 was not bearing his signatures and 


or he had not gone to and appeared for execution and 


registration of Sale Deed before the Sub-registrar; that, it 


3 
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is not stated in plaint how the fraud was played upon 


him by respondent no.2/defendant no.1; that, the only 


thing which he has stated in plaint is that he was not 


mentally stable at the time of execution of Sale Deed in 


favour of respondent no.2/defendant no.1. 


7.  The mute question is can a ground or 


averment in plaint that executant of a registered 


document was not of stable mind be a ground for 


cancellation of a duly registered document or not. This 


Court is prima facie of the view on this question that 


merely such averment cannot be the ground for 


cancellation of a duly registered document. 


8.  In view of the above, the impugned order is 


liable to be set aside since there is no prima facie case in 


favour of respondent no.1/plaintiff and balance of 


convenience is also not in his favour rather this Court is 


of the considered opinion that in view of the fact that the 


appellant/defendant no.2 has purchased this suit 


property for installation of industrial unit for which he 


has already got permission, therefore, non-installation of 


the same shall cause irreparable loss not only in 


monetary terms to the appellant /defendant no.2 but to 


the public at large, which will ultimately affect industrial 


and economic activities in the State adversely. 


9.  Accordingly, the present appeal from order is 


4 
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allowed. The impugned order is set aside and the 


application of respondent no.1/plaintiff Under Order 39 


Rule 1 and 2 CPC stands rejected.  


10.  The Trial Court is requested to decide the suit 


as early as possible. 


  


(Vivek Bharti Sharma, J.)     
                                            25.03.2025 


SS 
 
 


5 








HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


First Bail Application No. 1760 of 2024 
 


 
Banmeet Singh        ….....Applicant 


   
Versus 


            
Directorate of Enforcement                        ….….Respondent 
      
Present:-  


Mr. Aditya Singh and Mr. M.S. Rawat, Advocates for the applicant. 
Mr. Zoheb Hossain (through video conferencing), Special Counsel for 
the Directorate of Enforcement, with Mr. Atul Bahuguna, Retainer 
Counsel for the Directorate of Enforcement. 


 
 


 


Hon’ble Ravindra Maithani, J. (Oral) 


   Applicant is in judicial custody in ECIR No. 


ECIR/DNSZO/4/2023, Special Summary Trial no.29 of 2024, 


Enforcement Directorate Vs. Banmeet Singh, under Sections 3 


and 4 of the Prevention of Money Laundering Act, 2002 (“the 


Act”), filed before the District and Sessions Court (Designated 


Court under the Prevention of Money Laundering Act (PMLA), 


2002) Registered at Dehradun Sub-Zonal Officer. He has 


sought his release on bail. 


2.  The background of the case is as follows: The 


applicant was investigated with regard to the offences of drug 


trafficking and money laundering in the United States of 


America. He was arrested in the month of April, 2019, in the 


United Kingdom on extradition request of the US authorities 


on drug trafficking and money laundering charges. The 


applicant entered into a plea agreement with the US 


authorities on 05.01.2024. He was convicted, but his sentence 


was reduced to 60 months.  On 19.04.2024, the applicant was 
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released. On his arrival in India, he was interrogated and 


finally arrested. It has been the case of the Enforcement 


Directorate (“ED”) that as per the information received from 


the US authorities, the applicant along with his brother 


Parvinder Singh was operating an international drug 


trafficking group named as the Singh DTO (Drug Trafficking 


Organization). That used vendor marketing sites on the dark 


web, numerous free advertisements on clear websites, and a 


network of narcotic and controlled-substance distributors and 


distribution cells to sell drugs. In exchange, the Singh 


Organization received drug trafficking proceeds in the form of 


crypto currency and laundered these proceeds through crypto 


currency wallets. The Singh Organization received the drug 


trafficking proceeds through the sales on dark web markets, 


then laundered those proceeds through crypto currency 


transactions. Both brothers, i.e. the applicant and Parvinder 


Singh, used the monikers “Liston” and “Listonishere” on a 


variety of dark web markets. After his arrest in India, the 


statement of applicant was recorded under Section 50 of the 


Act. The statement of Parvinder Singh was also recorded 


under Section 50 of the Act.  


3.  It is the case of the ED that in US court, the 


applicant was prosecuted and convicted with regard to some 


Bitcoins (“BTC”), which he had earned through his drug 


trafficking  business. Before  the US authorities, the applicant,  
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as per the ED, has given a statement that he had split the 


business with his brother Parvinder Singh and 4250 BTC were 


transferred to Parvinder Singh. According to the ED, Parvinder 


Singh had denied acquisition of 4250 BTC. He had though 


revealed possession of some BTC, which have been taken into 


custody by the ED.  


4.  Complaint has already been filed by the ED in the 


matter. In Para 10.2.21, 10.2.22 and 10.2.23, the averments 


that have been made in the complaint are as follows:- 


“10.2.21 That Banmeet Singh did not have any legitimate 


source of income in India as well as in United Kingdom 


during the period 2012 to 2017, and he stayed mostly at 


the United Kingdom during the said period along with his 


wife Amarpreet Kaur Chawla. On being asked, both 


Banmeet Singh and Amarpreet Kaur Chawla could not 


produce any proof for their legitimate source of income 


during the said period. Thus the foreign inward remittances 


received in their accounts are nothing but a part of 


proceeds of crime. Thus the proceeds of crime in the 


instant case have been mixed with legitimate source (in 


case of Surjeet Singh) in order to disguise the tainted 


money i.e.  proceeds of crime project it as untained.  


 10.2.22 That the foreign inward remittances received in 


the bank accounts of Banmeet Singh, Amarpreet Kaur 


Chawla and Surjeet Singh were further rotated to various 


other accounts belonging to them so as to disguise the 


origin of funds and project those as untainted money. The 


rotation of funds through various accounts to make them 


appear as untainted money is a classic example of Money 


Laundering. This clearly proves the malafide intention of 


Banmeet Singh and Amarpreet Kaur Chawla of projecting 
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the illegally earned money through sale of illegal drugs as 


untainted and utilizing the same for their personal use.  


 10.2.23 Further, the remaining PoC in the instant case i.e. 


4250 Bitcoins is still untraceable and is suspected to be in 


possession of the Banmeet Singh or Parvinder Singh, 


investigation in respect of the same is undergoing.”  


5.  Heard learned counsel for the parties and perused 


the record. 


6.  Learned counsel for the applicant would submit 


that the applicant has already been tried and convicted by the 


US authorities with regard to all BTC, which he had. It is 


argued that, in fact, the applicant had been prosecuted and 


convicted for drug trafficking as well as money laundering. 


The applicant, it is argued, cannot be prosecuted in India 


again.  


7.  Reference has been made to Article 14 sub-clause 


7 of the International Covenants of Civil and Political Rights, 


1966 and Section 2 of the Protection of Human Rights Act, 


1993, which reads as follows:- 


“Article 14  sub-clause 7. No one shall be liable to be tried 


or punished again for an offence for which he has already 


been finally convicted or acquitted in accordance with the 


law and penal procedure of each country.” 


Human Rights Act, 1993 


“2. Definition.- (1) In this Act, unless the context 


otherwise requires,--  
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 ..................................................................................


..................................................................................


........................................................................  


 (d) "human rights" means the rights relating to life, 


liberty, equality and dignity of the individual 


guaranteed by the Constitution or embodied in the 


International Covenants and enforceable by courts in 


India.” 


8.  Learned counsel for the applicant has also raised 


the following points in his submissions:- 


(a) The US authorities have made mutual legal 


assistance request to India revealing all the 


bank accounts, but those accounts were not 


freezed. It is argued that the money in those 


accounts were not considered as Proceeds of 


Crime (“PoC”) or else the accounts could have 


been freezed by the US authorities under 


Section 60(2) of the Act.  


(b) The applicant is not in possession of 4250 


BTC. 


(c) The applicant has not stated before any 


authority that he had 4250 BTC, which he 


split with his brother Parvinder Singh. 


(d) The statement of the applicant under Section 


50 of the Act, was procured by beating him 
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under coercion. It is not substantive 


evidence; it cannot be taken into 


consideration unless corroborated in material 


particulars. Particularly, it is argued that the 


applicant has retracted from his statement. It 


has less value.    


(e) In support of his contention, learned counsel 


for the  applicant has placed reliance upon 


the principles of law, as laid down in the case 


of A. Tajudeen Vs. Union of India, 2015 (4) 


SCC 435 2015 4 SCC 435, Kunal Gupta Vs. 


E.D, C.R.M. (SB) 84 of 2024, Sujay Krishna 


Bhadra Vs. ED, CRM (SB) 227 of 2023, 


Commissioner of Customs (Imports) Vs. 


Ganpati Overseas, (2023) 10 SCC 484 and 


Adnan Nisar Vs. DoE, in Bail Application 


No.3056 of 2023.  


(f) In the case of A. Tajudeen (supra), the 


Hon’ble Supreme Court, inter alia, held:- 


“28. Having given our thoughtful 


consideration to the aforesaid issue, we are of 


the view that the statements dated 25-10-1989 


and 26-10-1989 can under no circumstances 


constitute the sole basis for recording the 


finding of guilt against the appellant. If 


findings could be returned by exclusively 


relying on such oral statements, such 


statements could easily be thrust upon the 
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persons who were being proceeded against on 


account of their actions in conflict with the 


provisions of the 1973 Act. Such statements 


ought not to be readily believable, unless there 


is independent corroboration of certain 


material aspects of the said statements, 


through independent sources. The nature of 


the corroboration required, would depend on 


the facts of each case. In the present case, it is 


apparent that the appellant A. Tajudeen and 


his wife T. Sahira Banu at the first opportunity 


resiled from the statements which are now 


sought to be relied upon by the Enforcement 


Directorate, to substantiate the charges 


levelled against the appellant. We shall now 


endeavour to examine whether there is any 


independent corroborative evidence to support 


the above statements.”   


(g) In the case of Kunal Gupta (supra), it is 


observed as follows:- 


“8. ...................................................Also, it is trite 


law that statement under section 50 of the PMLA 


cannot be treated as substantive piece of evidence 


and can at best lend corroboration to the material 


available against the accused in course of 


investigation.” 


(h)  In the case of Sujay Krishna Bhadra 


(supra), the principles of law as laid down in the 


case of A. Tajudeen (supra) have been followed. 


(i)  In the case of Ganpati Overseas (supra), 


the Hon’ble Supreme Court observed as follows:- 


“43.1. Mr Yashpal Sharma in his statement also 


stated more or less the same thing as stated by Mr 


Suresh Chandra Sharma. He was arrested on 15-3-


1999 itself under Section 135 of the Customs Act. 
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However, he was enlarged on bail on 30-3-1999 by 


the Additional Sessions Judge, Delhi subject to 


deposit of Rs 30 lakhs within a specified period, 


which he paid. It has come on record that the 


Additional Sessions Judge in his bail order dated 26-


5-1999 had mentioned that the statement of Mr 


Yashpal Sharma recorded under Section 108 of the 


Customs Act may not have been a voluntary one. It 


may be mentioned that Mr Yashpal Sharma vide his 


letter dated 25-8-1999 had retracted the statement 


made by him under Section 108 of the Customs 


Act. CESTAT noted the factum of retraction of the 


statement and therefore, refused to give credence to 


such confessional statement. In our view, no fault 


can be found with the approach of CESTAT.” 


(j) In the case of Adnan Nisar Vs. DoE, in 


Bail Application No.3056 of 2023, with regard to 


the statement under Section 50 of the Act, it is 


observed as follows:- 


“108. The proceedings under Section 50 of the PMLA 


may be judicial proceedings for the limited purpose 


mentioned therein but a confession made by an 


accused in his statement under Section 50 of the 


PMLA is not a judicial confession. Even with regard to 


the retraction of judicial confession, the Hon'ble 


Supreme Court in Bhagwan Singh & Ors. vs. State of 


M.P., (2003) 3 SCC 21 has observed that when such a 


confession is found to be not voluntary and more so 


when it is retracted, the conviction cannot be based on 


such retracted judicial confession, in the absence of 


other reliable 


evidence.......................................................................


............................................................................." 
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(k) The US authorities prosecuted and 


convicted the applicant with regard to all 8131 


BTC; nothing was recovered from the applicant; 


applicant is not in possession of any BTC or any 


PoC. Therefore, unless there is possession, no 


offence under the provision of the Act is made out. 


Reference has been made to the judgment in the 


case of Vijay Madanlal Choudhary and Ors. Vs. 


Union of India and Ors., 2022 SCC OnLine SC 


929. In Para 153, the Hon’ble Supreme Court 


observed as follows:- 


“153. In other words, the authority under the 


2002 Act is to prosecute a person for offence of 


money laundering only if it has reason to believe, 


which is required to be recorded in writing that the 


person is in possession of “proceeds of crime”. Only if 


that belief is further supported by tangible and 


credible evidence indicative of involvement of the 


person concerned in any process or activity 


connected with the proceeds of crime, action under 


the Act can be taken forward for attachment and 


confiscation of proceeds of crime and until vesting 


thereof in the Central Government, such process 


initiated would be a stand-alone process. 


(l) The proffer statement made by the 


applicant before the US authorities is not a 


substantive piece of evidence. It cannot be made 


basis for conviction.  
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(m) In support of his averment, learned  


counsel for the applicant has placed reliance on 


the principles of law, as laid down in the No.92-


2205 United States Courts of Appeals, Tenth 


Circuit, in US Vs. Acosta-Ballardo, 8F.3d 1532 


(10th Cir. 1993) Decided Nov 9, 1993, in which the 


Court observed as follows:- 


“Statements made by a defendant in connection 


with a plea or an offer to plead may not be used 


substantively or for impeachment in any civil or 


criminal proceeding against the person who made 


the plea or offer.” 


9.  On the other hand, learned counsel for the ED 


would submit that at this stage, the Court is not required to 


determine the guilt or otherwise of the applicant. The Court is 


considering bail application. At this stage, a mini trial may not 


be conducted. He would submit  that at this stage, the 


genuineness of the case may be examined. He would refer to 


the judgment in the case of Vijay Madanlal Choudhary 


(supra), and in the case of CBI Vs. Vijay Sai Reddy, (2013) 7 


SCC 452. In the case of Vijay Madanlal Choudhary (supra), 


the Hon’ble Supreme Court observed that in the case of Vijay 


Said Reddy (supra), the Hon’ble Supreme Court observed:- 


“401 We are in agreement with the 


observation made by the Court in Ranjitsing 


Brahmajeetsing Sharma [Ranjitsing Brahmajeetsing 
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Sharma v. State of Maharashtra, (2005) 5 SCC 294 : 2005 


SCC (Cri) 1057] . The Court while dealing with the 


application for grant of bail need not delve deep into the 


merits of the case and only a view of the court based on 


available material on record is required. The court will not 


weigh the evidence to find the guilt of the accused which is, 


of course, the work of the trial court. The court is only 


required to place its view based on probability on the basis 


of reasonable material collected during investigation and 


the said view will not be taken into consideration by the 


trial court in recording its finding of the guilt or acquittal 


during trial which is based on the evidence adduced during 


the trial. As explained by this Court in Nimmagadda 


Prasad [Nimmagadda Prasad v. CBI, (2013) 7 SCC 466 : 


(2013) 3 SCC (Cri) 575] , the words used in Section 45 of 


the 2002 Act are “reasonable grounds for believing” which 


means the court has to see only if there is a genuine case 


against the accused and the prosecution is not required to 


prove the charge beyond reasonable doubt.” 


10.  In the case of Vijay Sai Reddy (supra), the Hon’ble 


Court observed that :- 


“34. While granting bail, the court has to keep in 


mind the nature of accusations, the nature of evidence in 


support thereof, the severity of the punishment which 


conviction will entail, the character of the accused, 


circumstances which are peculiar to the accused, 


reasonable possibility of securing the presence of the 


accused at the trial, reasonable apprehension of the 


witnesses being tampered with, the larger interests of the 


public/State and other similar considerations. It has also 


to be kept in mind that for the purpose of granting bail, the 


legislature has used the words “reasonable grounds for 


believing” instead of “the evidence” which means the court 


dealing with the grant of bail can only satisfy itself as to 


whether there is a genuine case against the accused and 


that the prosecution will be able to produce prima facie 


evidence in support of the charge. It is not expected, at this 
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stage, to have the evidence establishing the guilt of the 


accused beyond reasonable doubt.” 


11.  Learned counsel for the ED would also raise the 


following points in his submission:- 


(i) The applicant has not been prosecuted and 


convicted for 8131 BTC, which he had. In 


United States, the applicant has been 


prosecuted and convicted with regard to 3838 


BTC, which he had surrendered.  


(ii) Before the US authorities, the applicant had 


given a statement that he had split his illegal 


business with his brother Parvinder Singh 


and 4250 BTC were transferred to Parvinder. 


It is argued that this act of transferring or 


splitting BTC, per se, amounts to offence 


under Section 3 read with 2(ra) of the Act. 


(iii) It is argued that even if for the sake of 


argument if we assume that the applicant has 


been convicted by the US court for the 


offences, still he can be tried in Indian Courts. 


He would refer to the judgment in the case of 


Jitendra Panchal Vs. Narcotic Control Bureau, 


(2009) 3 SCC 57. In the case of Jitendra 
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Panchal (supra), the Hon’ble Supreme Court 


observed as follows:- 


“42. While the first part of the charges 


would attract the provisions of Section 846 


read with Section 841 of Title 21 USC 


(Controlled Substances Act), the latter part, 


being offences under the NDPS Act, 1985, 


would be triable and punishable in India, 


having particular regard to the provisions of 


Sections 3 and 4 of the Penal Code read with 


Section 3(38) of the General Clauses Act, 


which has been made applicable in similar 


cases by virtue of Article 367 of the 


Constitution. The offences for which the 


appellant was tried and convicted in the USA 


and for which he is now being tried in India, 


are distinct and separate and do not, therefore, 


attract either the provisions of Section 300(1) 


of the Code or Article 20(2) of the 


Constitution.” 


iv)  In the case of Prabodh K. Mehta Vs. 


Charuben K. Mehta, in First Appeal No.922 of 


2013 and connected matters, the Hon’ble Full 


Bench of Bombay High Court has formulated 


two questions for reference, which are as 


follows:- 


(1)(a) Whether conviction of an Indian by a foreign 


Court for the offence committed in that country can be 


taken notice of by the Courts or authorities in India 


while exercising their judicial and/or quasi judicial 


powers? And  
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(1)(b) Whether such a conviction would be binding 


on the Courts and authorities in India while exercising 


their judicial and/or quasi judicial powers? 


   And they are answered as follows:- 


“41. We therefore answer the first question viz 


question No. (1)(a) in the affirmative.”  


“42. We now propose to consider the second 


question i.e. question No. (1)(b). We are of the 


considered view that, though the judgment and order 


of conviction of a foreign Court for the offence 


committed in India can be noticed/looked into and 


recognized by judicial and quasi judicial authorities in 


India, while exercising their judicial and quasi judicial 


powers, it cannot be said that the same will be ipso 


facto binding on such Courts and authorities. If we 


hold that such a judgment of a foreign Court for an 


offence committed in that country, is binding on the 


Courts and authorities in India while exercising their 


judicial and quasi judicial powers, it will amount to 


directly or indirectly enforcing the judgment of the 


foreign Court. What is the effect of such order of 


conviction, would depend upon variety of factors such 


as, nature of the proceedings, purpose for which the 


said order of conviction needs to be taken into 


consideration, nature of conviction and effect thereof 


on the proceedings, nature of consequences of the 


ultimate decision to be taken in the said proceedings, 


are some of the factors which will have to be taken 


into consideration while deciding as to how much and 


what weightage has to be given to such judgment and 


order of conviction. We are of the FA-922-13.sxw 


considered view that, no hard and fast rule can be laid 


for that purpose. The Courts and authorities, while 


exercising their judicial and quasi judicial powers will 


have to take a call on the facts and circumstances of 


each case and take a decision as to what is the effect 
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of such judgment and order of conviction. The 


question No.(1)(b) is answered accordingly.” 


(v)  Any case pertaining to crypto currency may be 


determined where a person or company, who  


owns it is domiciled. He would refer to the 


judgment in the High Court of Justice 


Business and Property Courts of England & 


Wales Commercial Court (QBD) No. CL-2020-


000840 in the case of Ion Science Limited & 


Duncan John. V. Persons Unknown Binance 


Holdings Limited, Payment Ventures Limited 


(unreported [2020] (Comm), in which it is 


observed that, “the second of those aspects 


is on the basis that the lex situs of a 


cryptoasset is the place where the person 


or company who owns it is domiciled. That 


is an analysis which is supported by 


Professor Andrew Dickinson in his book 


Cryptocurrencies in Public and Private Law 


at para.5.108. There is apparently no 


decided case in relation to the lex situs for 


a cryptoasset. Nevertheless, I am satisfied 


that there is at least a serious issue to be 


tried that that is the correct analysis.” It is 


argued that 4250 BTC is in the possession of 
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the applicant, therefore, the Indian Courts 


have jurisdiction to prosecute the applicant.  


(vi) In the US court, the applicant was not 


prosecuted for bringing the PoC within India. 


He was prosecuted for bringing PoC into the 


Southern State of Ohio or elsewhere. It is 


argued that the word ‘elsewhere’ refers to 


other States of the United States of America. 


It does not refer to India. The applicant is 


convicted to the corresponding scheduled 


offences. It is also admitted that based on its 


plea bargain, the applicant surrendered some 


of the BTC, which he had.  


(vii) Possession of PoC is not necessary to 


prosecute a person under the provisions of 


the Act.  


(viii) He would refer to the judgment in the case of 


US Vs Krilich Nos. 97-2721, 97-2977 United 


States Court of Appeals, Seventh Circuit, 159 


E.3d 1020 (7th Cir, 1998) decided Oct 27, 


1998. In that case, the Court observed as 


follows:- 
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“This agreement allowed the prosecutor 


to use the proffer as evidence if Krilich were to 


“testify contrary to the substance of the proffer 


or otherwise present a position inconsistent 


with the proffer”. Introduction of the 


statements thus was proper if either his 


testimony, see United States V. Goodapple, 


958 F.2d 1402, 1409 (7th Cir. 1992), or 


evidence that he presented through the 


testimony of others, see United States v. 


Richardson, 130 F.3d 765, 778 (7th Cir. 1997), 


United States v. Dortch, 5 F.3d 1056, 1068 (7th 


Cir. 1993), contradicted the proffer.”  


 


12.  It is the stage of bail. Much of the discussion is 


not expected of.  Arguments are being appreciated with the 


caveat that any observation made in this order shall have 


no bearing at any subsequent stage of the trial or in any 


other proceedings. 


13.  Admittedly, in the United States indictment of 


the applicant was for three charges as follows:- 


(i) Conspiracy to Distribute and Possesss with 


Intent to Distribute Controlled Substances 


(21 U.S.C.§ 846). 


(ii) Conspiracy to Import Controlled 


Substances (21 U.S.C. §§ 952 (a), 960 (b) (2) 


and (b) (3), and 963) 


(iii) Money Laundering Conspiracy (18 U.S.C. 


1956 (h) ). 
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14.  Thereafter, the appellant entered into plea 


agreement in the United States which, inter alia, records as 


follows:- 


“Defendant agrees to turn over all seed phrases and 


passwords and to assist in the transfer to U.S. 


Government crypto currency wallets, all of the 


8,131.80350145 BTC; 8,199.31047036 


BCH;8,131.80114469 BSV;8,131.80312935 Bitcoin Gold 


(BTG); and 8,131.801,544.42 eCash (XEC), and currently 


stored on the lockchain, remote or cold storage devices, 


and/or at the above listed public addresses which 


constitute the ill-gotten gains from the offences described 


in Counts One and Three of the Indictment.” 


 
15.  The statement of facts with plea agreement 


records that “To conceal the proceeds from the distribution 


and importation of controlled substances, and to promote 


the distribution and importation of controlled substances, 


SINGH and his co-conspirators engaged in a conspiracy to 


launder the drug proceeds by conducting wire transfers,  


transferring cryptocurrency, and shipping U.S. currency 


and controlled substances in the mail, from outside of the 


United States to the Southern District of Ohio and 


elsewhere.” 


 


16.   On this ground, on behalf of the ED it is being 


argued that the applicant engaged in conspiracy to launder 


the drug proceeds by conducting wire transfers,  
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transferring cryptocurrency, and shipping U.S. currency 


and controlled substances in the mail, from outside of the 


United States to the Southern District of Ohio and 


elsewhere”. What is being argued is that the applicant has 


not been prosecuted and convicted for transferring the 


proceeds of crime to India from outside India. In the 


judgment of  United States, Southern District of Ohio, the 


title and sections are recorded as 21 U.S.C.§ 846 and 18 


U.S.C. 1956 (h).  


 


17.  This Court is concerned with the charges of 


money laundering alone. 18 U.S.C. 1956 (2) (A) is as 


follows:- 


“(2) Whoever transports, transmits, or transfers, or 


attempts to transport , transmit, or transfer a monetary 


instrument or funds from a place in the United States to 


or through a place outside the United States or to a place 


in the United States from or through a place outside the 


United States- 


(A)  With the intent to promote the carrying on of 


specified unlawful activity: or  


 


18.  18 U.S.C. 1956 (h) is as follows:- 


“(h) Any person who conspires to commit any 


offense defined in this section or section 1957 shall 


be subject to the same penalties as those 


prescribed for the offense the commission of which 


was the object of the conspiracy.” 
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19.  18 U.S.C. 1956 (2) is for transferring from a 


place in the United States or through a place outside the 


United States or to a place in the United States from or 


through a place outside the United States, monetary 


instruments of funds etc. It covers everything, transferring 


from outside or into the United States from United States to 


outside and in Section 18 U.S.C.1956 (h) is conspiracy for 


it. But the fact statements attached with the plea 


statements as quoted hereinabove, is with regard to 


bringing in or transferring the money or cryptocurrency etc. 


within the Southern State of Ohio or elsewhere. Does not 


elsewhere qualifies other adjoining States of Ohio? Can this 


word “elsewhere” be extended to include India? If the word 


“elsewhere” does not indicate India, does not it mean the 


applicant was not convicted for transferring the proceeds of 


crime from outside India to India? These and many more 


related questions may fall for scrutiny during trial 


 


20.  The question is, even if a person is convicted in 


the United States can he be prosecuted in India again? In 


the case of Probodh (supra), the Full Bench of the Hon’ble 


Bombay High Court had considered the principles of law, 


as laid down by the Hon’ble Supreme Court in the case of 


Jitendra Panchal (supra)   and answered the reference 


which has already been quoted hereinabove. According to 
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the settled law now that judgment and order of conviction 


of a foreign court for the offence committed in that country 


can be noticed/looked into and recognized by judicial and 


quasi judicial authorities in India. But, it has been held in 


the case of Prabodh (supra) that if the judgment of the 


foreign court is held binding on the courts and authorities 


in India, it would amount to directly or indirectly enforcing 


the judgment of the foreign courts. It was held that the 


effect of such order of conviction would depend upon 


variety of facts. In the instant case also at some later stage 


those factors would fall for consideration in the trial of the 


applicant. 


 


21.  It is positive case of the ED that the applicant 


under Section 50 of the Act has stated that in the year 


2017, he and his brother Parvinder Singh did split as they 


stopped the said business. In the said split Parvinder Singh 


got 4250 Bitcoins. Those Bitcoins according to the ED are 


still in the block chain, but they could not be accessed for 


the want of passwords or key phrases. Search has already 


been made to recover those passwords and key phrases. It 


is further the case of the ED that in his proffer statement 


recorded on 05.01.2024 in the United States, the applicant 


stated as follows:- 


“3. In October or November of 2017 SINGH 


returned to India after living in the UK with Amarpreet 
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for a few months. SINGH explained he and Parvinder 


were not longer selling narcotics together, and were no 


longer living together. SINGH and Parvinder discussed 


splitting the BTC located in “myth, page” during this time 


period. They decided that SINGH would get 3,000+ BTC 


and all of the forked coins and future airdropped coins, 


and that Parvinder would get 4,250 BTC. SINGH and 


Parvinder started moving the funds in December 2017 


and emptied the “myth, page” wallet in order to claim the 


forked coins. They moved the BTC to a temporary wallet 


during the time claiming the forked coins. SINGH was 


unable to provide the seed phrase for the temporary 


wallet at the time of the proffer due to not remembering 


it. The temporary wallet was a Trezor Model 1 that was 


left in the backpack Parvinder took after SINGH’s arrest. 


Singh moved his funds to the “tail, bulb” wallet, which he 


said Parvinder did not have access. SINGH said the 


transfer was completed on December 27, 2017. SINGH 


said Parvinder was obligated to assist him receive and 


future forked assets. SINGH also said that one of the 


airdropped coins was SEMUX, which had said was CMAX 


in the earlier proffer.” 


 
22.  What is being argued is that the proffer and 


statement under Section 50 of the Act is not a substantive 


piece of evidence. There admissibility is not in dispute, but 


their evidentiary value depends on as to whether such 


statement finds independent corroboration or not?  


 


23.  Not only this, on behalf of the ED it is being 


argued that the act of splitting per se attracts the 


provisions of Section 3 of the Act. This aspect would also 
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require examination. The Court restrains to make any 


conclusion on it, at this stage. 


 


24.   It is the case of the ED that huge amounts were 


transmitted by the applicant in his or his family members 


in India through foreign accounts. The applicant did not 


have any other source of income from 2011 to 2017 and the 


applicant did not reveal as to how he got the money. It is 


argued that during the same period, the applicant was into 


a drug trafficking business. To some part he has accepted 


it. Therefore, remaining transactions are also from drug 


trafficking and money laundering. It may be presumed 


under Section 23 of the Act. Section 23 of the Act is as 


follows:- 


“23. Where money-laundering involves two or more 


interconnected transactions and one or more such 


transactions is or are proved to be involved in money-


laundering, then for the purposes of adjudication or 


confiscation under Section 8, it shall, unless otherwise 


proved to the satisfaction of the Adjudicating Authority, 


be presumed that the remaining transaction form part of 


such inter-connected transaction.” 


 


25.  Admittedly, the applicant had entered into a plea 


agreement in the United States. The BTC were surrendered 


and the applicant received the reduced sentence. The 


money was transmitted in the Indian accounts during that 


period only. In the request for assistance sought by the 
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United States Department of Justice, the United States 


authorities have informed the Indian authorities that 


during investigation, the US authorities identified several 


Pay Pal, Money Gram and Western Union accounts 


(Collectively, the funnel accounts) used by the Singh DTO 


to receive proceeds on drug trafficking. The money was 


transferred accordingly in the India accounts. It is also true 


that under Section 60 (2) of the Act, such account have not 


been freezed. What is it’s effect? How these accounts are 


directly connected with the applicant? Whether the 


presumption under Section 23 may be extended to 


conclude that money which has been transferred from 


outside India into the Indian accounts by the applicant are 


proceeds of crime? These all questions would fall for deeper 


scrutiny during trial. 


26.  Having considered the entirety of the facts, this 


Court is of the view that there is no ground to enlarge the 


applicant on bail. Accordingly, the bail application deserves 


to be rejected. 


27.  The bail application is rejected. 


 
 
 
           (Ravindra Maithani, J) 
                      07.01.2025  
Jitendra 








HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


First Bail Application No.2560 of 2023 


Sultan Khan                 …..….....Applicant 


Versus 


State of Uttarakhand          ….….Respondent 


Present:-  
Mr. Harshpal Sekhon and Mr. Basant Singh, Advocates for 
the applicant. 
Mr. Siddhartha Bisht, AGA with Mr. Himanshu Sain, Brief 
Holder for the State.  


 
Hon’ble Ravindra Maithani, J. (Oral) 


  The applicant is in judicial custody in 


FIR/Case Crime No.486 of 2023, under Section 8/21 of 


the Narcotic Drugs and Psychotropic Substances Act, 


1985, Police Station Kashipur, District Udham Singh 


Nagar. He has sought his release on bail. 


2.   Heard learned counsel for the parties and 


perused the record. 


3.  According to the FIR, 1.024 Kg. Smack was 


allegedly recovered from the possession of the applicant 


Sultan Khan. 


4.  Learned counsel for the applicant would 


submit that the trial is much delayed; witnesses have not 


been examined for a long; the applicant was remanded to 


the judicial custody on 22.09.2023; charge-sheet was not 
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filed within 180 days from then; it was filed on 


20.03.2024, not within 180 days; on 181th  day i.e. on 


20.03.2024, the applicant filed a default bail application; 


subsequent thereto, charge-sheet was filed in the case; 


the matter was taken up for hearing on 20.03.2024, but it 


was adjourned for hearing on 23.03.2024 and the default 


bail application of the applicant was rejected on the 


ground that 20.03.2024 is 180th day. It is argued that this 


is not correct.  


5.  Learned counsel for the applicant referred to 


the principle of law, as laid down in the case of 


Enforcement Directorate, Government of India vs. Kapil 


Wadhawan, (2024)7 SCC, 147. In this case, Hon’ble 


Supreme Court inter alia observed that, “We therefore 


declare that the stipulated 60/90 day remand period 


under Section 167CrPC ought to be computed from 


the date when a Magistrate authorises 


remand. ……… In other words, the very moment the 


stipulated 60/90 day remand period expires, an 


indefeasible right to default bail accrues to the 


accused.” 
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6.  Learned counsel for the applicant would 


submit that if counted from the date of remand, the 


counting of days shall be as follows:- 


i. 09 days in the month of September, 2023. 


ii. 31 days in the month of October, 2023. 


iii. 30 days in the month of November, 2023. 


iv. 31 days in the month of December, 2023. 


v. 31 days in the month of January, 2024. 


vi. 29 days in the month of February, 2024. 


vii. 19 days in the month of March, 2024. 


7.  It is argued that the counting of the above days 


comes to 180 days, which expires on 19.03.2024. 


Accordingly, it is argued that 20.03.2024 would be 181th  


day from the date of remand. Till that date, charge-sheet 


was not filed in the case.  


8.  Learned State counsel would submit that in the 


instant matter, charge-sheet was submitted prior to filing 


of the bail application.  


9.  The court below had declined default bail to the 


applicant on the ground that 20.03.2024 is 180th day, 


whereas, as counted, 20.03.2024 admittedly is 180th day. 


Then a question arose, as to whether the applicant had 
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filed the bail application prior to filing of the charge-sheet 


in the case. When these questions are raised, the Court 


sought a report from the concerned court. The Court, in 


fact, passed the following order on that date:- 


     “Let a copy of this order be also sent to the 


concern court with a request to the court to 


give information to this Court, as to whether 


the bail application in the instant case was filed 


prior to receiving of the charge-sheet? Or the 


bail application was filed subsequently after 


receiving of the charge-sheet?” 


10.  A report was received from the concerned court 


that, in fact, charge-sheet was filed at 12:05 PM, which 


was produced before the Judge at 12:30 PM, whereas the 


bail application was filed by the applicant on 12:45 PM. 


There is no record of that. This report has been filed by 


the concerned court based on the statement of the 


concerned staff.  


11.  On the contrary, learned counsel for the 


applicant would submit that bail application was filed 


prior to filing of the charge-sheet, which it is argued is 


evident from the Case Information System (“CIS”) record, 


on which, the matters are uploaded. It is argued that the 


bail application was uploaded at Serial No.1064,   
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whereas the charge-sheet was filed at Serial No.1072 on 


the same date. This factual narration is not in dispute. 


12.  The default bail has been declined merely on 


the ground that 20.03.2024 is 180th day, which it is not 


correct. It is 181th day. There are contradictory versions 


with regard to filing of the bail application and charge-


sheet. On the one hand, according to the applicant, the 


bail application was filed prior to filing of the charge-sheet 


and on the other hand, according to the State, charge-


sheet had already been filed before filing of the bail 


application. It gives time, as to what time charge-sheet 


has been filed and at what time the bail application has 


been filed. There is no record of it. It is based on the 


memory of the concerned Clerk. How is it possible that a 


court employee may memorize, as to at what time 


application was filed in a particular case, unless 


something special has happened in that case on that 


particular date?  


13.  On the other hand, the CIS record has been 


filed, according to which, the serial number of bail 


application is 1064, whereas the serial number of the 


charge-sheet is 1070. Although, it is also stated on behalf 


of the State that collectively, the documents are sent for 
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uploading on the CIS and here the priority is not 


maintainable. This argument may not be accepted to 


uphold that charge-sheet was filed prior to filing of the 


bail application. According to the CIS, the charge-sheet 


was filed subsequent to filing of the bail application. This 


has to be accepted true in absence of any of the other 


record which maintains time of filing of any document in 


the court. In the instant case, there is no other document 


or record, maintained by the court to reveal as to at what 


time the charge-sheet was submitted and at what time 


the bail application has been filed. 


14.  This Court is of the view that in the instant 


case, charge-sheet was filed subsequent to filing of the 


bail application. Both these documents were filed beyond 


180th day. Therefore, the applicant is entitled for default 


bail.   


15.  Having considered, this Court is of the view 


that it is a case fit for bail and the applicant deserves to 


be enlarged on bail. 


16.  The bail application is allowed.  


17.   Let the applicant be released on bail, on his 


executing a personal bond and furnishing two reliable 
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sureties, each of the like amount, to the satisfaction of the 


court concerned.  


           (Ravindra Maithani, J.)
                    10.01.2025 
Sanjay 








HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


First Bail Application No.1263 of 2023 


Arjun       ….....Applicant 


Versus 


State of Uttarakhand          ….….Respondent 


Present:-  
Mr. Rajendra Singh Azad, Advocate (through video 
conferencing) and Mr. Devesh Saini, Advocate for the 
applicant. 
Ms. Manisha Rana Singh, Deputy Advocate General for the 
State.  


 
Hon’ble Ravindra Maithani, J. (Oral) 


  The applicant is in judicial custody in 


FIR/Case Crime No.145 of 2023, dated 11.03.2023, 


under Sections 8/22 of the Narcotic Drugs and 


Psychotropic Substances Act, 1985 (“the Act”), Police 


Station Kotwali Gangnahar, Roorkee, District Haridwar. 


He has sought his release on bail. 


2.   Heard learned counsel for the parties and 


perused the record. 


3.  According to the FIR, narcotic substances in 


commercial quantity was recovered from the possession of 


the applicant.  


4.  Learned counsel for the applicant would 


submit that the applicant was remanded in judicial 
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custody on 11.03.2023; since it was allegedly a case of 


recovery of commercial quantity of narcotic substances, 


therefore, investigation could have been completed within 


180 days in view of Section 36-A (4) of the Act; this period 


could have been extended to the period for one year under 


proviso to 36-A (4) of the Act on the report of the 


Prosecuting Officer. But, it is argued that in the instant 


case, the prosecution did not conclude the investigation 


within 180 days, which expired on 06.09.2023. On that 


date an application was filed by the Investigating Officer 


seeking judicial custody of the applicant for further 14 


days and on it, an order was passed extending the judicial 


custody of the applicant for 14 days, which it is argued, is 


not as per law. The applicant moved bail application on 


21.09.2023 claiming default bail, as well, but it has been 


rejected. 


5.  Learned counsel for the applicant would 


submit that extension of 180 days period under the 


proviso to 36-A (4) of the Act would be made only on an 


application of the prosecution, which is not done in the 


instant case, therefore, it is argued that within 180 days 


charge-sheet was not filed by the Investigating Officer 


and, thereafter, the bail application was filed by the 
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applicant on 21.09.2024, which ought to have been 


allowed and the applicant deserves to be enlarged on bail.  


6.  Learned State counsel would submit that the 


charge-sheet was submitted in the case on 09.02.2024. 


She would submit that when the judicial custody of the 


applicant was extended for 14 days on 06.09.2023, till 


that date investigation was not concluded. 


7.  The sole question is that as to whether the 


applicant is entitled to bail? Section 36-A(4) reads as 


follows:- 


“36-A. Offences triable by Special Courts.—  


(1) …………………………………………………………….. 


(2) ……………………………………………………………. 


(3) ………………………………………………………….. 


(4) In respect of persons accused of an offence 
punishable under Section 19 or Section 24 or 
Section 27-A or for offences involving commercial 
quantity the references in sub-section (2) of Section 
167 of the Code of Criminal Procedure, 1973 (2 of 
1974) thereof to “ninety days”, where they occur, 
shall be construed as reference to “one hundred 
and eighty days”: 


Provided that, if it is not possible to complete the 
investigation within the said period of one hundred 
and eighty days, the Special Court may extend the 
said period up to one year on the report of the 
Public Prosecutor indicating the progress of the 
investigation and the specific reasons for the 
detention of the accused beyond the said period of 
one hundred and eighty days.” 


8.  A bare reading of the above provision makes it 


abundantly clear that under normal circumstances in 
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case of recovery of commercial quantity, the investigation 


could be completed within 180 days and till then, there is 


no question of default bail. But, proviso 36-A(4) makes it 


further clear that on a report of the Public Prosecutor, 


this period of 180 days may be extended to one year. 


9.  In the instant case, admittedly within 180 days 


investigation was not completed. It is further important to 


note that on 06.09.2023, the Prosecutor did not submit 


any report for extending the period from 180 days to one 


year, instead, the Investigating Officer submitted an 


application for extending the custody of the applicant for 


further 14 days. That application was merely submitted 


by the prosecution and on it, on the same date, the court 


extended the custody of the applicant for 14 days under 


Section 36-A(4) of the Act.  


10.  Extension of period from 180 days to one year 


under the proviso of Section 36-A(4) of the Act is not a 


mere formality. In the case of Sanjay Kumar Kadia vs. 


Intelligence Officer, Narcotic Control Bureau and another, 


(2009)17 SCC, 631, the law has been discussed on this 


aspect by the Hon’ble Supreme Court. In that case also 


one of the extension application moved by the 
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Investigating Officer was endorsed by the prosecution. 


The Hon’ble Supreme Court observed as follows:- 


“18. A bare perusal of this application shows that it 


has been filed by the investigating officer of Respondent 1 


and does not indicate even remotely any application of mind 


on the part of the Public Prosecutor. It further does not 


indicate the progress of the investigation, nor 


the compelling reasons which required an extension of 


custody beyond 180 days. This application was allowed by 


the Special Judge on 2-8-2007 i.e. on the day on which it was 


filed which also reveals that no notice had been issued to the 


accused and he was not even present in court on that day.” 


11.  Further, in para 21, the Hon’ble Supreme 


Court observed as follows:- 


“21. We are, therefore, of the opinion that the 


extensions granted to the investigating department under the 


proviso to Section 36-A(4) did not satisfy the conditions laid 


down therein and both the extensions, therefore, being 


contrary to law, must be struck down accordingly.” 


12.  In the case of Jigar alias Jimmy Pravinchandra 


Adatiya vs. State of Gujarat, (2023)6 SCC 484, the 


Hon’ble Supreme Court observed, “The logical and legal 


consequence of the grant of extension of time is the 


deprivation of the indefeasible right available to the 


accused to claim a default bail. ”  


13.  In the instant case, as such, no report has 


been filed by the prosecution for extension of time for 
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completion of investigation in one year, as required to be 


filed under the proviso under Sub Section (4) of Section 


36-A of the Act. The application that was filed by the 


Investigating Officer on 06.09.2023 in the instant case is 


merely for extension of judicial custody for 14 days and it 


has been endorsed by the Prosecutor. It is not in 


conformity to the proviso of Section 36-A(4) of the Act. 


Therefore, the grant of extension of judicial custody is not 


in accordance with law. It means, no extension was ever 


given for completion of the investigation.  


14.  The charge-sheet was filed in the matter on 


09.02.2024. Prior to it, on 21.09.2023, an application for 


default bail has been filed by the applicant. Admittedly, 


till that date, charge-sheet was not filed. Therefore, this 


Court is of the view that within 180 days, the prosecution 


has not filed the charge-sheet in the instant case, the 


period of 180 days has not been extended in accordance 


with law. Before filing of the charge-sheet beyond 180 


days the applicant had filed bail application. In view of it, 


this Court is of the view that the applicant is entitled for 


bail.  


15.  The bail application is allowed.  
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16.   Let the applicant be released on bail, on his 


executing a personal bond and furnishing two reliable 


sureties, each of the like amount, to the satisfaction of the 


court concerned.  


           (Ravindra Maithani, J.)
                    11.02.2025 
Sanjay 
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IN THE HIGH COURT OF UTTARAKHAND AT 


NAINITAL 


 


Second Bail Application No. 5 of 2025 


 
 


 


Jagjeet Singh Alias Jagga                                              ...Applicant 
 


Vs. 
 


State of Uttarakhand                                          ...Respondent  


 


  
Presence: 
1. Mr. U.K. Uniyal, learned senior counsel (through V.C.) assisted 


by Mr. Harshit Sanwal, learned counsel for the petitioner. 


2. Mr. Pankaj Joshi, learned A.G.A. for the State. 


3. Mrs. Pushpa Joshi, learned senior counsel assisted by Mrs. Chetna 


Latwal and Ms. Manisha Thakur, learned counsel for the complainant.  
 


 


Hon’ble Rakesh Thapliyal, J. (Oral) 


  This is a second bail application moved by the 


applicant Jagjeet Singh alias Jagga, who is seeking bail in 


relation to First Information Report dated 06.08.2022 bearing FIR 


No. 160 of 2022, P.S. Gadarpur, District Udham Singh Nagar. 


The First bail application was rejected by this court on 


13.10.2023. 


2.  Against the order rejecting the First Bail Application 


the applicant approached to the Hon’ble Supreme Court by way 


of Special Leave Petition (Criminal) Diary no. 6062 of 2024; 


however the said SLP was dismissed on 21.02.2024. The order 


passed by the Hon’ble Supreme Court is read as under: 


  “1. Delay condoned. 


2. Heard learned counsel appearing for the petitioner. We are 


not inclined to enlarge the petitioner on bail for the time 


being. 


3. The Special Leave Petition stands dismissed. 


4. Pending application(s), if any, shall stand disposed of.” 
 







 


2025:UHC:1612 


2 


3.  Thereafter, the present second bail application was 


moved on 04.01.2025 after almost ten months of the order passed 


by the Hon’ble Supreme Court. The State was directed to file 


objection to the second bail application on 08.01.2025, and 


thereafter the State also filed their objections. 


4.  Mr. U.K. Uniyal, learned senior counsel argued that 


the instant bail application has been moved on the fresh grounds, 


which were never been taken in the first bail application. The first 


argument, he has advanced, is that on the date when the first bail 


application of the present applicant was rejected, the bail 


application of other co-accused Pradeep Singh was allowed and 


he was enlarged on bail.  


5.  He further submits that though PW1 was examined 


on 03.08.2023 the date which is prior to the rejection of the first 


bail application, however, what he has stated in his cross 


examination that ground was not taken at the time of first bail 


application. 


  Learned senior counsel Mr. U.K. Uniyal submits that 


this witness i.e. PW1 who was per prosecution was the eye 


witness during his cross examination stated that he carried the 


deceased in the vehicle to the hospital however the Investigating 


Officer has not taken blood stain clothes of this witness though 


when he carried the deceased to the hospital there was a blood in 


his clothes. He also stated that even the Investigating Officer has 


not demand his blood stained clothes. 


6.  In reference to this, there is a specific averment in 


paragraph 23 of the bail application, however, this fact has not 


been denied by the prosecution in their counter affidavit. In 


reference to this, Mr. U.K. Uniyal, learned senior counsel placed 


reliance in one of the judgment of the Hon’ble Apex Court i.e. in 
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Criminal Appeal No. 181-182 of 1996 decided on 10.04.2003 


‘State of Punjab vs. Harbans Singh and Others’ and submits that 


since the blood stain clothes of this witness was not taken by the 


Investigating Officer during investigation, therefore the presence 


of this eye witness i.e. PW1 at the time of incident is doubtful. 


7.  Apart from this, Mr. U.K. Uniyal submits that as per 


the prosecution there are two other eye witnesses i.e PW2 and 


PW3; however, both these two eye witnesses were also declared 


hostile by the Trial Court. PW2 was declared hostile on 


19.03.2024 and PW3 was also declared hostile on the same date 


i.e. 19.03.2024 after rejection of first bail application.  


8.  Mr. U.K. Uniyal submits that the first bail application 


was rejected on 13.10.2023 and these two witnesses i.e. PW2 and 


PW3 were declared hostile by the Trial Court subsequent thereto, 


therefore, this is a fresh ground for seeking second bail. 


9.  Apart from this, Mr. U.K. Uniyal further submits that 


five persons were named in the FIR, however, only two persons 


were chargesheeted and the rest of three persons were exonerated 


though the PW1 the alleged eyewitness as per the prosecution in 


his examination-in-chief clearly stated that in the said offence 


five persons, who were named in the FIR were involved. By 


making this statement Mr. U.K. Uniyal submits that this aspect 


clearly reveals that the investigation was carried out in a very 


casual manner and the chargesheet was filed in a mechanical 


manner. 


10.  Apart from this, Mr. U.K. Uniyal further submits by 


referring the FSL report that the PW4 Lakhmeer Singh, who as 


per the prosecution recorded the dying declaration of the 


deceased in his mobile stated in his cross-examination that his 


mobile in which he has recorded the dying declaration was 
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claimed to be reset and  later on his brother forwarded the video 


to his mobile, however, in his cross-examination he has not 


disclosed to the Trial Court that the video clip was forwarded by 


his brother to his mobile, which falsify the prosecution story 


since it create a doubt whether actually PW 4 recorded the dying 


declaration in his mobile.  


11.  On the other side Mr. Pankaj Joshi, learned A.G.A. 


argued that all these grounds, which have been taken in the 


second bail application, are in fact not the fresh ground except 


one ground i.e with regard to the FSL report, which in fact was 


available to the applicant at the time when he has moved the first 


bail application and further submits that FSL report was positive 


and supports the case of the prosecution. 


12.  Apart from this, he submits that the present applicant 


have a history of two criminal cases. 


13.  On the other side Mrs. Pushpa Joshi, learned senior 


counsel for the complainant, argued by placing reliance on 


several judgments and in reference to this the first judgment she 


has relied upon is in the case of Kalyan Chandra Sarkar vs. 


Rajesh Ranjan alias Pappu Yadav and Another reported in 


(2004) 7 SCC 528 and submits that the Hon’ble Supreme Court 


clearly hold that successive bail application are maintainable only 


if there is a change in circumstances or if the earlier order was 


perverse. She argued that there are no changed circumstances and 


there is no substantial change in facts or law, therefore the second 


bail application is liable to be rejected. 


14.  Mrs. Pushpa Joshi, learned senior counsel also argued 


that this is not a case that any new evidence were collected and 


further there are other witnesses and whatever be the evidences 


have been collected during investigation while submitting the 
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chargesheet that was available at the time when the first bail 


application was filed and, therefore, since there are no fresh 


evidence or new witness, therefore, the second bail application is 


liable to be rejected. 


  In reference to this argument, she placed reliance on 


the judgment of Hon’ble Supreme Court in the case of 


Ranjitsing Brahamjeetsingh Sharma vs. State of 


Maharashtra reported in (2005) 5 SCC 294. 


15.  Apart from this, learned senior counsel Mrs. Pushpa 


Joshi also argued by referring one of the judgment of Hon’ble 


Supreme Court i.e. in the case of Prabhakar Tewari vs. State of 


U.P. reported in (2020) 11 SCC 648 and submits that the bail can 


be granted if the prosecution case found to be weak and since in 


the present case there are material evidence and the prosecution 


case is strong therefore the applicant does not deserve for bail. 


16.  Apart from this, Mrs. Pushpa Joshi, learned senior 


counsel also argued that this is not a case in which the applicant 


is seeking default bail since within the time as stipulated under 


Cr.P.C. the chargesheet was filed within time. In reference to 


this, she has relied upon the judgment of the Hon’ble Apex Court 


in the case of Rakesh Kumar Paul vs. State of Assam reported 


in  (2017) 15 SCC 67. 


17.  Finally, she argued the second bail application under 


Section 439 Cr.P.C. can be entertained only on the new 


circumstances or facts and since in the present second bail 


application there is no such any new circumstances or facts, 


therefore, the second bail application is liable to be rejected. 


18.  Mrs. Pushpa Joshi, learned senior counsel also argued 


that even if a particular ground was not taken in the first bail 







 


2025:UHC:1612 


6 


application and that was available even then the grounds, which 


were available at the time of filing of first bail application cannot 


be taken in a successive bail application, therefore, the present 


second bail application is liable to be dismissed. Mrs. Pushpa 


Joshi, learned senior counsel also argued that so far as the 


forensic report and the statement and the cross examination of the 


witness of the prosecution are concerned all these are subject 


matter of the trial and that cannot be taken into consideration for 


grant of bail particularly in a successive bail application. 


19.  In reference to the arguments as advanced by Mrs. 


Pushpa Joshi Mr. U.K. Uniyal, learned senior counsel to the 


applicant submits that argument as advanced by Mrs. Pushpa 


Joshi are not acceptable. 


  In reference to this, Mr. U.K. Uniyal, learned senior 


counsel placed reliance in one of the judgment of the Hon’ble 


Apex Court in the case of Kalyan Chandra Sarkar vs. Rajesh 


Ranjan Alias Pappu Yadav and Another reported in (2004) 7 


SCC 52, particularly he has placed reliance of paragraph 12 and 


20 of the said judgment, which are being reproduced herein as 


under: 


“12. In regard to cases where earlier bail applications have 


been rejected there is a further onus on the court to consider 


the subsequent application for grant of bail by noticing the 


grounds on which earlier bail applications have been rejected 


and after such consideration if the court is of the opinion that 


bail has to be granted then the said court will have to give 


specific reasons why in spite of such earlier rejection the 


subsequent application for bail should be granted. (See Ram 


Govind Upadhyay, supra). 


21. Before concluding, we must note though an accused 


has a right to make successive applications for grant of bail 


the court entertaining such subsequent bail applications has a 


duty to consider the reasons and grounds on which the earlier 


bail applications were rejected. In such cases, the court also 


has a duty to record what are the fresh grounds which 


persuade it to take a view different from the one taken in the 


earlier applications. In the impugned order we do not see any 
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such fresh ground recorded by the High Court while granting 


bail. It also failed to take into consideration that at least on 


four occasions order refusing bail has been affirmed by this 


Court and subsequently when the High Court did grant bail, 


this Court by its order dated 26th July, 2000 cancelled the 


said bail by a reasoned order. From the impugned order, we 


do not notice any indication of the fact that the High Court 


took note of the grounds which persuaded this Court to cancel 


the bail. Such approach of the High Court, in our opinion, is 


violative of the principle of binding nature of judgments of 


superior court rendered in a lis between the same parties, and 


in effect tends to ignore and thereby render ineffective the 


principles enunciated therein which have a binding 


character.” 


20.  By referring the aforesaid judgment Mr. U.K. Uniyal 


submits that while entertaining the successive bail application the 


onus on the court to consider the subsequent bail application for 


grant of bail by noticing the grounds on which the earlier bail 


applications have been rejected and after such consideration if the 


court is of the opinion that the bail has to be granted then the said 


court will have to give a specific reason why despite of such 


earlier rejection the subsequent application for bail should be 


granted.  


21.  Mr. U.K. Uniyal, learned senior counsel submits that 


though the PW1 was examined on 03.08.2023 the date prior to 


the rejection of the first bail application but while rejecting the 


bail application neither this ground was taken in the first bail 


application nor it was argued, which is clearly evident from the 


order  rejecting the first bail application. 


22.  I also examined the record of the first bail application 


and also the order rejecting the first bail application and though 


there is a reference of statement of PW1 but what he has stated in 


his cross examination during trial that was not considered 


23.  Learned senior counsel for the complainant Mrs. 


Pushpa Joshi, at this juncture intervene and submits that though 


the issue of taking blood stain clothe was not observed in the 
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order rejecting the first bail application, but this ground was 


available to the applicant, therefore, in the successive bail 


application this ground cannot be taken to be a fresh ground, 


therefore, the instant second bail application is liable to the 


rejected. 


24.  After hearing the arguments of learned counsel for 


the parties what this court has observed that there are two other 


eye witnesses i.e. PW2 and PW3 and admittedly which has not 


been disputed by the learned A.G.A. these two witnesses were 


declared hostile on 19.03.2024, which is a date subsequent to the 


rejection of the first bail application. Now, the question is 


whether declaring a witness hostile by the Trial Court can be a 


fresh ground in a successive bail application and whether this can 


be only a subject matter of the trial this aspect is very relevant to 


decide this second bail application. 


25.  In reference to this, Mr. U.K. Uniyal submits that no 


doubt what would be the impact of declaring the witness to be 


hostile that will be a subject matter of trial, but since the trial is 


going on therefore this aspect can be treated to be a fresh ground 


for bail due to the changed circumstances. He further submits that 


it may not be a fresh ground after post conviction, but since the 


trial is going on therefore if a particular witness is declared to be 


hostile that should be taken into consideration as a fresh ground 


for second bail.     


26.  Mr. U.K. Uniyal further argued that declaring two 


eye witnesses PW2 and PW3 as hostile by the trial court is in fact 


a changed circumstance during trial and as per the prosecution 


these two witnesses are material and eye witness and more 


particularly these two witnesses were examined on 19.03.2024 


after rejection of the first bail application, therefore, due to the 
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changed circumstances by which these two eye witnesses has 


been declared hostile may be treated to be a fresh ground in 


second bail. 


27.  Apart from this, Mr. U.K. Uniyal, learned senior 


counsel, also submits that the Hon’ble Supreme Court also 


observed in its order dated 21.02.2024 that the applicant is not 


being entitled for bail for the time being and thereafter this these 


two witnesses were examined on 19.03.2024, therefore, this 


changed circumstances declaring two eye witnesses hostile by 


trial court is certainly a changed circumstance and as such is a 


fresh ground for bail. In reference to this some more judgments 


has been relied upon by Mr. U.K. Uniyal and first judgment is of 


High Court of Madhya Pradesh in the case of Devendra S/o 


Laxman Mandloi vs. State of M.P. i.e Miscellaneous Criminal 


Case No. 16616 of 2021 decided on 27.04.2021 wherein it has 


been observed that declaring an eye witness hostile during trial is 


a changed circumstance, therefore, should be considered for grant 


of bail.  


28.  Another judgment, which has been relied upon is 


rendered by the High Court of Delhi dated 24.05.2005 in Bail 


Application No. 656 of 2005 ‘Kapil Dev vs. State’ and 


particularly placing reliance in paragraph 10, which is being 


reproduced herein as under: 


“10. Therefore, it is clear that a second bail application can 


be entertained if there is a changed in the fact situation which 


required the earlier view being interfered with. In the 


backdrop of these legal principles one has to examine the 


situation arising in the present case. The case is of a recovery 


of 500 grams of heroin from the present petitioner. The only 


independent public witness Ratanbir (PW5) has turned hostile 


and has indicated that no such recovery was at all made in his 


presence from the present petitioner. There is the added 


aspect of differences in documents as observed by the court 


conducting the trial. These considerations were not there 


before the court when the order dated 4.5.2004 was passed. 
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Therefore, these are clearly changes in the fact situation and 


these changes go to the root of the matter in the sense that 


they cast a doubt on the recovery itself. While the learned 


counsel for the State maybe correct in stating that mere 


defects in the search per se would not vitiate the trial, this is 


not what we are considering here. What is being considered 


here is whether on the basis of material on record, the broad 


probabilities indicate that the recovery was not made. I think 


it is so indicated. I am satisfied that there are reasonable 


grounds to believe that the petitioner may not be ultimately 


convicted of the offences in this case. There is nothing 


brought to my notice to indicate that the petitioner would be 


likely to commit an offence if granted bail. He has no 


criminal antecedents and that is a relevant factor in coming to 


the opinion that there is no likelihood of the petitioner 


committing an offence under the NDPS Act while on bail.” 


29.  In support of this argument further reliance has been 


placed in another judgment of the Delhi High Court decided on 


03.09.2007 in Bail Application No. 750/2007 ‘Sumer Singh vs. 


State’ Manu/De/8470/2007 and particularly placed reliance in 


paragraph 12, 13, 20 and 21, which are being reproduced herein 


as under: 


“12. Before proceeding further, it may be noted that this is the 


second application seeking bail filed by the petitioner. His 


earlier application being Bail Application No. 2219/2005 was 


withdrawn on 10.11.2005 with the express statement that 


liberty be granted to the petitioner to file fresh application for 


bail after eye witnesses Balraj and Ranbir were examined. 


 


13. Thus, since eye witnesses have been examined, there 


being a material changed in circumstances, present 


application can be considered on merits. 


 


20. No doubt, at this stage, I am not required to threadbare 


examine the testimony of the witnesses, but that would not 


mean that his court would be totally prohibited from having a 


bird's eye view of the testimony of the witnesses. 


 


21. Certainly, it may be arguable that the court, at this stage, 


cannot threadbare analyze the evidence i.e. start identifying 


consistent or inconsistent evidence and this exercise has to 


await final trial. But, where prosecution case appears to be 


weakening, justifying grant of bail, limited exercise of prima 


facie evaluating the evidence can be carried out by this 


Court.” 


 


30.  The another judgment has also been placed reliance 


by Mr. U.K. Uniyal, learned senior counsel is of High Court of 
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Rajasthan at Jodhpur dated 06.09.2018 passed in S.B. Criminal 


Misc. Bail No. 7204 of 2018 ‘Ramesh @ Hema Garasiya vs. 


State of Rajasthan’ and by referring this judgment Mr. U.K. 


Uniyal submits that declaring a particular witness hostile by the 


Trial Court is a substantial change in the circumstances, 


therefore, that should be considered as a ground for bail in 


successive bail application. 


31.  After hearing the arguments of learned counsel for 


the parties and further after gone through the various judgments 


relied upon by the learned counsel for the applicant and the 


learned counsel for the complainant, this court is of the view that 


declaring two eye witnesses as hostile by the Trial Court is a 


substantial change in the circumstances, who were declared 


hostile after rejection of the first bail application, therefore this is 


certainly a fresh ground available to the applicant in this second 


bail application. 


32.  It is also informed that out of 13 witnesses only 4 


witnesses have been examined so far and the applicant is 


languishing in jail since 07.08.2022 for considerable long period 


and still 8 witnesses have to be examined and furthermore there 


is no need of custodial interrogation of the present applicant since 


trial has already been commenced and it is also a settle principle 


of law that bail is the rule of law and jail is an exception, 


therefore, this court is of the view that the applicant deserves for 


bail by putting some stringent conditions. Accordingly, without 


expressing any opinion on the merit of the case the second bail 


application moved by the applicant is allowed. 


33.  Let the applicant ‘Jagjeet Singh alias Jagga’ be 


released on bail on furnishing his personal bond and two sureties 
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each of the like amount to the satisfaction of the court concerned 


subject to the following conditions: 


(i) The applicant after being released on bail shall 


furnish his passport to the Trial Court 


immediately. 


(ii) The applicant will not seek any adjournment in 


the trial and the trial would be expedited as 


early as possible without giving any 


unnecessary adjournment preferably within six 


months from today . 


(iii) During bail the applicant will not make any 


attempt to either influence the witnesses or give 


any threatening and if he is found to be 


involved in such an activity the prosecution is 


free to move application for cancellation of his 


bail. 


(iv) Apart from this, if the applicant is found to be 


indulged in any criminal activity the 


prosecution is directed to immediately apprise 


this court either by making mention or by 


moving an appropriate application. 


34.  In addition to the aforesaid conditions the present 


applicant till the disposal of the trial will report his presence to 


the nearest police station every week and the concerned S.H.O. 


shall endorse his presence.  


                                                                          (Rakesh Thapliyal, J.)                         


                                                                                    07.03.2025   
 


PR         


 








 


From,                         
                Registrar General, 
                High Court of Uttarakhand, 
               Nainital. 
To, 


    All the District & Sessions Judges, 
    State Judiciary, 
 Uttarakhand. 


 


C.L. No. 01/UHC/Admin-B/2025        Dated: 06 January, 2025  
 


Subject:-    Transmission of Trial Court Record. 


 On the subject noted above, I have been directed to inform 


you that, upon filing of any criminal appeal against conviction, the 


Institution Section of the High Court shall place the same before 


concerned Deputy Registrar and Deputy Registrar shall, forthwith, 


communicate with the concerned Trial Court and request immediate 


transmission of the Trial Court Record and the Trial Court, upon receipt 


of such communication, shall make arrangements forthwith to transmit 


all the records to the High Court along with a communication of the 


same to the administrative head of the District. Upon receipt of the Trial 


Court record, the same shall be forwarded to the Paper Book Section for 


preparation of the paper-books. 


 The above instructions shall be strictly followed. 


                        Yours sincerely, 


                  Sd/- 


          (Kahkasha Khan)  
Registrar General 
 


No. 74/UHC/Admn-B/2025                           Dated: 06 January, 2025  
 


Copy for information and necessary action to :- 
(i) P.P.S. to Hon’ble the Chief Justice for placing it before His 


Lordship’s Kind perusal. 
(ii) P.S./P.A.s to Hon’ble Judges for placing it before His Lordship’s 


Kind perusal. 
(iii) P.A. to Registrar General. 
(iv) All the Registrars of the Hon’ble Court. 
(v) Secretary, High Court Legal Services Committee. 







 


(vi) Joint Registrar (IT)/CPC of the Hon’ble Court. 
(vii) All the Joint Registrar/Deputy Registrar/Assistant 


Registrars/Section Officers of the Hon’ble Court.  
(viii) Director, Uttarakhand Judicial & Legal Academy, Bhowali, 


Nainital.  
(ix) Principal Secretary, Law-cum-LR, Dehradun.  
(x) Principal Judges/Judges Family Court, Uttarakhand. 
(xi) Chairman, Commercial Tax Tribunal, Dehradun. 
(xii) Chairman, State Transport Appellate Tribunal, Dehradun. 
(xiii) Registrar, State Consumer Redressal Commission, Dehradun. 
(xiv) Member Secretary, Uttarakhand State Legal Services Authority, 


Nainital. 
(xv) Presiding Officer, Industrial Tribunal-cum-Labour Court, 


Haldwani, District Nainital. 
(xvi) Presiding Officer, Labour Courts, Dehradun, Haridwar & 


Kashipur, District Udham Singh Nagar. 
(xvii) Presiding Officer, Food Safety Appellate Tribunal, Dehradun &      


Haldwani. 
(xviii) Registrar, Public Service Tribunal, Uttarakhand, Dehradun. 
(xix) Secretary-cum-Registrar, State Level Police Complaint Authority,       


Dehradun. 
(xx) Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital       


and Udham Singh Nagar. 
(xxi) Deputy Registrar (IT) of the Hon’ble Court with a request to 


upload the same on the website of the High Court of Uttarakhand. 
(xxii) Guard File. 


Sd/- 
              Registrar General 
 








From,  
Registrar General, 
High Court of Uttarakhand,  
Nainital.  


To,  
1. All the District Judges, State of Uttarakhand.    
2. Principal Judge/ Judges, Family Courts, State of Uttarakhand.  
3. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun.  
4. Principal Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, Dehradun.  
5. Legal Advisor to Hon’ble the Governor, Raj Bhawan, Dehradun.  
6. Secretary, Lokayukt, 3/3, Industrial Area, Patel Nagar, Dehradun.  
7. Chairman, Commercial Tax Tribunal, F-6, Nehru Colony, Haridwar Road, Dehradun. 
8. Chairman, State Transport Appellate Tribunal, House of Doctor Poonam Gambhir,Vaidik Kaya Ayurvedic Centre, 


Ist Floor, House No.85/1, Laxmi Road, (Near Favvara Chauk), Dehradun.  
9. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Nainital.  
10. Member-Secretary, Uttarakhand State Legal Services Authority, Nainital.  
11. Registrar, State Consumer Disputes Redressal Commission, HN. 23/16, Circular Road, Dalanwala, Dehradun.  
12. Presiding Officer, Labour Courts, Dehradun, Haridwar and Kashipur, District Udham Singh Nagar.  
13. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital.  
14. Presiding Officer, Food Safety Appellate Tribunal, Dehradun and Haldwani, District Nainital.  
15. Registrar, Public Service Tribunal, Uttarakhand, Dehradun.  
16. Secretary-cum-Registrar, State Level Police Complaint Authority, Dehradun.  
17. Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and Udham Singh Nagar.  
18. Legal Advisor to Uttarakhand Public Service Commission, Haridwar.  
19. Chairman, Uttarakhand Co-operative Tribunal, Dehradun.  


 


C.L. No.   02/UHC/Admin.A/A.J./2025               Dated: February 17th , 2025. 


Sub:  Nomination of Administrative Judge(s).  


Sir/Madam,  
 In supersession of earlier Circular Letters on the subject noted above, I am directed to inform that 


Hon’ble the Chief Justice is pleased to nominate the following Hon’ble Judges as the Administrative Judge In-charge of 
the District, shown against their name, with immediate effect. 


1. Hon’ble Shri Justice Manoj Kumar Tiwari : Dehradun & Pauri Garhwal. 
2. Hon’ble Shri Justice Ravindra Maithani : Haridwar & Almora. 
3. Hon’ble Shri Justice Alok Kumar Verma : Udham Singh Nagar & Bageshwar. 
4. Hon’ble Shri Justice Rakesh Thapliyal : Nainital & Chamoli. 
5. Hon’ble Shri Justice Pankaj Purohit : Pithoragarh & Uttarkashi. 
6. Hon’ble Shri Justice Vivek Bharti Sharma : Champawat. 
7. Hon’ble Shri Justice Ashish Naithani : Tehri Garhwal. 
8. Hon’ble Shri Justice Alok Mahra : Rudraprayag. 


 
You are therefore, informed accordingly.  


                                                                                                                                                                        Yours sincerely,  


                             Sd/- 
 


   (Kahkasha Khan)  


No.   1130/I-d-2/Admin.A/2005 Dated:  February 17th , 2025. 
 


Copy forwarded for information to:  
 


1. P.P.S. to Hon’ble the Chief Justice with the request to place it before His Lordship for kind perusal.  
2. P.S. to Hon’ble Judge(s) with the request to place it before His Lordship for kind perusal.  
3. All the Registrars of the Court.  
4. Secretary, HCLSC/ C.P.C. of the Court.  
5. P.S. to Registrar General. 
6. Joint Registrars/Deputy Registrars/Joint P.P.S./Head P.S./Librarian/Assistant Registrars/Section Officers of the 


Court. 
7. Assistant Registrar (I.T.) of the Court with request to upload it on the official website of High Court of Uttarakhand.  
8. Management Officer/Protocol Officer/Public Relation Officer of the Court.  
9. Guard File.  


 


 


 
                                                                                                                                                       Registrar General 


  








From                                                       


Registrar General      
High Court of Uttarakhand 


                        Nainital 
To 


1. All the District Judges, 
2. Principal Judges / Judges,  


Family Courts,Uttarakhand 
C.L. No.  03     /U.H.C./Admn.B/2025       Dated:  24th    March, 2025 
Subject:  Repair, Maintenance, Petty and Minor Construction Work in 


District Courts.  
Sir,  
     Apropos to the above, I am to inform you that the High Court 
receives a good number of estimates, pertaining to maintenance, minor 
construction work, petty work and other works round the year for grant of 
administrative and financial approval to carry out these works in District Courts or 
Residential Units.  
2.    In this regard, I am directed to communicate to you that in future 
the estimates, forwarded for repair, maintenance, minor/petty construction work 
or other such works must necessarily be sent alongwith an application by the 
Officer / official concerned stating therein nature & extent of work along with self 
attested colored photographs of the specific residence/building, site etc.   
3.      You are, therefore, requested to ensure compliance with the above 


direction of the Hon’ble Court and no estimate, pertaining to repair, maintenance, 


petty and minor construction work will be forwarded to this Court without 


completing the above formalities.    


          Yours sincerely, 


          Sd/- 
                                              (Kahkasha Khan) 
              Registrar General 
 


No. 2097    /U.H.C./Admn.B/2025       Dated:   24th    March, 2025 
Copy forwarded to:   


1. PPS to Hon’ble the Chief Justice, with the request to place the same 
before His Lordship for kind perusal. 


2.  PS/PA to Hon’ble Judge(s), with the request to place the same 
before His Lordship for kind perusal. 


3. All the Registrars of the High Court. 
4. Deputy Registrar (I.T.), High Court for uploading the same on the 


official website of the High Court. 
5. Guard File. 
                          Sd/- 


Deputy Registrar  
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Criminal Misc. Application U/s 482 No. 1745 of 2023 


20th March, 2025 


        


Sampurna Lal                      …….Applicant 


Versus 


 


State of Uttarakhand & another            ………Respondents 


---------------------------------------------------------------------- 


Presence:- 


Mr. Niranjan Bhatt, Advocate for the applicant. 


Mr. Vipul Painuli, B.H. for the State. 


Mr. Mohit Bhauryal, Advocate holding brief of Mr. Aditya Singh, 


Advocate for respondent no.2. 


---------------------------------------------------------------------- 


Hon'ble Pankaj Purohit, J. 


  This criminal misc. application has been filed 


under Section 482 Cr.P.C. challenging the entire 


proceedings of Criminal Case No.446 of 2023 (Case 


Crime No.3 of 2023) for the offences punishable under 


Sections 376 and 506 of IPC, pending before the court of 


learned Judicial Magistrate, Ist Class, Srinagar, Pauri-


Garhwal. 


 


2.  Genesis of the F.I.R., lodged by respondent 


no.2, is that on 05.06.2022, she got engaged with the 


applicant. Later on, on 25th and 26th June, 2022, 


applicant called respondent no.2 in his room and 


established physical relations with her, after some time 


the applicant refused to marry her. 


 


3.  On 20.12.2022 an application in writing was 


given by respondent no.2 before the Women Police 


Station, Srinagar, against the applicant, where on 


21.12.2022 the applicant gave an application, in writing, 


to solemnize marriage with respondent no.2. Then again, 


on 03.03.2023, the applicant gave in writing before the 
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Women Police Station, Srinagar that he would be sending 


his parents at the house of respondent no.2 for having 


talks of marriage, but he refused for the same later on. 


With these allegations the aforesaid F.I.R. was lodged. 


 


4.  The matter was investigated and on completion 


of the same a charge sheet was submitted against the 


applicant under Sections 376 and 506 of IPC. 


 


5.  On basis of the said charge sheet the court of 


learned Judicial Magistrate, Ist Class, Srinagar, Pauri-


Garhwal took cognizance against the applicant, in 


respect of the aforesaid offences, and summoned the 


applicant to face the trial. 


 


6.  On 17.08.2023 when the applicant after 


sufficient service of summons did not appear, the court of 


learned Judicial Magistrate, Ist Class, Srinagar, Pauri-


Garhwal issued bailable warrant of ₹10,000/- against the 


applicant. Challenging all these proceedings, the 


applicant has filed this C482 application. 


 


7.  A counter affidavit has been filed on behalf of 


the State, wherein reiterating contents of the F.I.R. and 


denying the averments of C482 application, it has been 


stated that when the applicant, after establishing 


physical relations with respondent no.2, subsequent to 


their engagement, refused to solemnize marriage, the 


F.I.R. was lodged by respondent no.2. Since the offences 


against the applicant were, prima facie, proved, hence the 


charge sheet under Sections 376 and 506 of IPC was 


submitted against him in the court. Along with the 


counter affidavit, statements of victim under Section 164 


Cr.P.C. was also annexed, wherein also respondent no.2 
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has stated that the applicant established physical 


relations with her after their engagement, but, 


subsequently, he refused to marry her. The Medical 


Report of the victim is also annexed with the counter 


affidavit. 


 


8.  Learned counsel for respondent no.2 in his 


counter affidavit has stated that the F.I.R. lodged by 


respondent no.2 is based on true and correct facts and 


the Investigating Officer collected credible evidence, and 


thereafter Magistrate correctly summoned the accused. 


The respondent no.2 claims that the accused made 


promises of marriage, distributed invitation cards 


(annexure CA-2), and established physical relations with 


the respondent, but the accused never fulfilled the terms. 


 


9.  On the other hand, learned counsel for the 


applicant in his rejoinder affidavit submits that the F.I.R. 


is malicious, denying any kind of sexual relationship with 


respondent no.2, claiming that respondent no.2 


fabricated evidence and coerced any compromise. 


Respondent no.2 herself initially refused the marriage. He 


also claims that respondent no.2 repeatedly changed her 


stance on the marriage, initially refusing and then 


pressurizing for it. There is also inordinate delay in filing 


the F.I.R. and the lack of credible evidence in the charge 


sheet. 


 


10.  I have heard learned counsel for the parties 


and carefully gone through the material available on 


record. 


 


11.  It is argued on behalf of the applicant that no 


offence is made out against the applicant; F.I.R. has been 
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lodged by respondent no.2 just to exert pressure upon 


the applicant to solemnize marriage; and the entire 


proceedings are liable to be quashed. 


 


12.  On the other hand, learned State counsel as 


well as counsel appearing on behalf of the respondent 


no.2, vehemently, argued that the applicant has 


established physical relations with the victim on the 


pretext of tying the knot, after the ring ceremony was 


solemnized between the parties. Even thereafter, when 


the report was lodged by the victim before the Women 


Police Station, Srinagar, applicant gave in writing that he 


would solemnize marriage with respondent no.2, but 


later on again he reiterated his refusal. Even the 


invitation cards were got printed by the family of 


respondent no.2. 


 


13.  In order to explore the possibility of amicable 


settlement between the parties, this Court called both the 


parties and sent them for the purpose of mediation before 


the Mediator of High Court Mediation Centre. 


 


14.  As per the report of Mediator – attempts were 


made to settle the dispute between the parties; but to no 


avail – and thus they could not reach to an amicable 


settlement. Accordingly mediation proceedings were held 


to be unsuccessful. 


 


15.  In support of his case, learned counsel for the 


applicant has relied upon the following authorities of the 


Apex Court:- 


  1. Vijay Shukla Vs. State of Uttarakhand 
 and another, Criminal Misc. Application No.730 of 
 2022. 
  2. Pramod Suryabhan Pawar Vs. State of 
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 Maharashtra and another, reported in, (2019) 9 
 SCC 608. 
  3. Dr. Dhruvaram Murlidhar Sonar Vs.  
 State of Maharashtra and another, reported in, 
 (2019) 18 SCC 191. 
  4. Shivashankar alias Shiva Vs. State of 
 Karnataka and another, reported in, (2019) 18 SCC 
 204. 
  5. Sonu alias Subhash Kumar Vs. State of 
 Uttar Pradesh and another, reported in (2021) 18 
 SCC 517. 
 


16.  Learned counsel for the applicant has, 


emphatically, argued that this is a case relates to false 


promise of marriage. Since the parties had entered into 


an engagement ceremony, therefore, it was a consensual 


act on the part of the victim for establishing physical 


relations with the applicant. Thus, the applicant cannot 


be punished. 


 


17.  On the other hand, learned counsel appearing 


for respondent no.2, while strongly opposing the 


contentions raised on behalf of the applicant, has argued 


that the applicant established physical relation with the 


victim just after 20 days of their engagement. 


Subsequent thereto the applicant refused to marry. When 


respondent no.2 approached the Women Police Station, 


Srinagar seeking redressal of her grievance, the applicant 


gave in writing that he would be marrying her, but again 


he refused to do so. When the application was once again 


given by respondent no.2 before the Women Police 


Station, the applicant again gave in writing that he would 


be sending his parents to house of respondent no.2 in 


and around Holi festival. 


 


18.  Thus it is submitted that in such situation, it 


can be gathered that there was no consent at all on the 


part of respondent no.2 to establish physical relations 
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with the applicant. 


 


19.  I have carefully gone through the case-laws 


cited by the learned counsel for the applicant. In the 


given factual background, these are not applicable to the 


case of the applicant. In so far as the question of consent 


on the part of respondent no.2 is concerned, it is trite 


that when promise to marry is false and intention of 


maker at the time of making promise itself was not to 


abide by it, but to deceive a woman to convince her to 


engage in sexual relations, there is some misconception 


of fact, which ultimately vitiates woman’s consent. Thus, 


no question of victim’s consent arises and accordingly the 


argument advanced on behalf of applicant raising a 


question mark on the consent of the victim is liable to be 


and is accordingly discarded. 


 


20.  When the Court tried to make efforts for 


amicable settlement between the parties, the applicant 


initially submitted that he would be marrying respondent 


no.2 and the matter was sent to High Court Mediation 


Centre, however, the applicant did not honour his 


previous undertaking and again refused to marry, which 


reflects the mal-intention on the part of applicant and 


thus the mediation proceedings between the parties 


resulted into a failure. 


 


21.  Although learned counsel for the applicant has 


placed his reliance upon certain authorities of the Apex 


Court in support of his case, but here in the case in hand 


only charge sheet has been filed and the accused has 


been summoned to put forward his defense case. 


 


22.  The veracity of the prosecution story is yet to 
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be culled out which can only be done after the evidence 


of prosecution witness and that of accused is recorded 


and when they are subjected to cross-examination.  


 


23.  At this stage, merely on the basis of 


summoning order of the applicant, it cannot be deduced 


that there was no fault on his part. This Court is not 


supposed to embark upon an enquiry that the allegations 


made in the body of the F.I.R. are true or not. This Court 


is only supposed to prima facie reach to a conclusion 


whether the offences alleged against the applicant are 


made out or not. 


 


24.  Having regard to the facts and circumstances 


of the case, I am of the considered view that this matter 


requires a thorough examination which can only be done 


before a competent trial court having jurisdiction over the 


matter. Moreover the authorities upon which reliance has 


been placed before the learned counsel for the applicant, 


can well be produced by him before the trial court, which 


in light of the facts and circumstances of the case can be 


well appreciated.  


 


25.  The sum and substance of the aforesaid 


discussion results into failing of the present C482 


application and the same is accordingly dismissed. 


 


26.  Interim order dated 29.08.2023 passed by this 


Court is hereby vacated. 


 


27.  Since the matter relates to the year 2022 the 


trial court is directed to proceed with the matter, in 


accordance with law, expeditiously. 
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28.  Let a copy of this judgment and order be sent 


to concerned trial court for forthwith compliance. 


 
 
         


 (Pankaj Purohit, J.) 
                          20.03.2025   
SK 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Criminal Misc. Application U/s 482 No. 313 of 2024 


07th March, 2025 


        


Prem Rathor                …….Applicant 


Versus 


 


State of Uttarakhand & another            ………Respondents 


---------------------------------------------------------------------- 


Presence:- 


Mr. Ajay Joshi, Advocate for the applicant. 


Mr. B.C. Joshi, A.G.A. with Mr. S.B. Dobhal, B.H. for the State. 


Ms. Sheetal Selwal, Advocate for respondent no.2. 


---------------------------------------------------------------------- 


Hon'ble Pankaj Purohit, J. 


  This criminal misc. application has been filed 


under Section 482 Cr.P.C. challenging the order dated 


19.12.2023, passed by learned Ist Additional District & 


Sessions Judge, Haldwani, District Nainital in Criminal 


Revision No.125 of 2023, Prem Rathor Vs. Prem Kumar 


and another and a further prayer for setting aside the 


order dated 13.04.2023, passed by learned IInd Judicial 


Magistrate, Haldwani, District Nainital in Criminal Case 


No.3745 of 2021, Prem Kumar Vs. Prem Rathor, whereby 


the application dated 20.02.2023 of the applicant has 


been dismissed. 


 


2.  Facts in a nutshell are that a case under 


Section 138 of Negotiable Instruments Act, 1881 


(hereinafter referred to as “Act of 1881”) was filed by 


respondent no.2/complainant before the court of learned 


IInd Judicial Magistrate, Haldwani, District Nainital. In 


that case the statement of complainant was recorded as 


PW1. During pendency of case, the accused moved an 


application on 20.02.2023, requesting therein to send the 


alleged cheque for conducting the forensic examination of 


the same before the Forensic Laboratory for the purpose 
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of examining the veracity of the cheque. Against the said 


application the applicant also filed his objection on 


23.03.2023. 


 


3.   The learned court of IInd Judicial Magistrate, 


Haldwani, District Nainital vide its order dated 


13.04.2023 rejected the application, moved by the 


accused on 20.02.2023 and the matter was directed to be 


fixed for further evidence. 


 


4.  Against the aforesaid order dated 13.04.2023, 


accused preferred a revision being Criminal Revision 


No.125 of 2023 before the court of learned Sessions 


Judge, Haldwani, which was ultimately transferred to the 


court of Ist Additional District & Sessions Judge, 


Haldwani, District Nainital, who vide impugned judgment 


dated 19.12.2023 affirmed the order dated 13.04.2023, 


passed by the trial court and resultantly dismissed the 


revision. 


 


5.   Challenging both the orders present C482 


application has been filed. 


 


6.  In the application moved by the 


applicant/accused, it was stated that in the questioned 


cheque, there has been manipulation in the digits of the 


amount and besides change in the amount is also quite 


visible. It was also stated that there had been an 


apparent difference in both the writings/signatures, 


which can only be determined by way of forensic 


examination. The accused even stated that he was ready 


to incur the money for sending the questioned cheque for 


the purpose of forensic examination. As against the 


aforesaid application, an objection was filed on behalf of 
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the respondent no.2/complainant stating therein that the 


application has been moved by the applicant, just to 


linger on the proceedings. Hence the application is liable 


to be dismissed. 


 


7.  In the opinion of this Court, the applicant has 


been denied his legal and valid right. The interest of 


justice demands that the accused should be afforded 


every reasonable opportunity of examining his evidence. 


If the accused has raised an objection regarding the 


digits mentioned in the impugned cheque and has also 


put a question mark to the signatures made therein, it 


was bounden duty of the trial court to send the cheque in 


question to the forensic laboratory. Moreover even the 


applicant has clearly stated in his application that he 


was ready to incur cost of sending the same to the 


laboratory. 


 


8.  The revisional court has erred in law in not 


deciding this fact; depriving the applicant/accused of his 


legal right amounts to miscarriage of justice. 


 


9.  It is trite that the accused is entitled to fair and 


speedy trial, in accordance with law, in the process of 


raising a bona fide and probable defence. It is case of the 


applicant all throughout that there had been no legal 


enforceable debt against him towards the 


complainant/respondent no.2. 


 


10.  The Apex Court in the case of T. Nagappa Vs. 


Y.R. Muralidhar reported in (2008) 5 SCC 633 has 


observed as hereunder:- 


 


 “7. When a contention has been raised that the 
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complainant has misused the cheque, even in a case 
where a presumption can be raised under Section 
118(a) or 139 of the said Act, an opportunity must be 
granted to the accused for adducing evidence in 
rebuttal thereof. As the law places the burden on the 
accused, he must be given an opportunity to 
discharge it.”   


 


11.  The sum and substance of the aforesaid legal 


authority is that applicant is well within his right to be 


given an opportunity for adducing evidence keeping in 


mind the broader aspect of free and impartial trial. 
 


12.  In view of what has been stated above the 


C482 application is allowed. Judgment and order dated 


19.12.2023, passed by learned Ist Additional District & 


Sessions Judge, Haldwani, District Nainital in Criminal 


Revision No.125 of 2023, Prem Rathor Vs. Prem Kumar 


and another and order dated 13.04.2023, passed by 


learned IInd Judicial Magistrate, Haldwani, District 


Nainital in Criminal Case No.3745 of 2021, Prem Kumar 


Vs. Prem Rathor are set aside.  
 


13.  The application moved by the 


applicant/accused dated 20.02.2023 accordingly stands 


allowed. 
 


14.  The trial court is directed to send the cheque 


in question to the Forensic Scientific Laboratory for the 


purpose of examining veracity of the digits as also the 


writings/signatures made thereon. 
 


15.  The trial court is directed to proceed with the 


trial after receipt of such report. This exercise should be 


completed at the earliest possible. 


 
         


 (Pankaj Purohit, J.) 
                    07.03.2025   
SK 








 


2025:UHC:120 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Criminal Misc. Application U/s 482 No. 389 of 2022 


06
th


 January, 2025 


Satnam Kaur                                                                  ……..Applicant 


 


Versus 


 


State of Uttarakhand and another                              …….Respondents 


---------------------------------------------------------------------- 


Presence:- 


Mr. B M Pingal, Advocate for the applicant. 


Mr. B.C. Joshi, A.G.A with Ms. Shweta Badola Dobhal, B.H. for the State. 


Mr. Priyanshu Gairola, Advocate for respondent no.2. 


---------------------------------------------------------------------- 


Hon'ble Pankaj Purohit, J. 


  By means of the present C482 application, the applicant 


has put to challenge the charge sheet dated 26.09.2019 and 


summoning order dated 10.01.2020, passed by learned I
st
 Additional 


Chief Judicial Magistrate, Dehradun in Criminal Case No.462 of 


2020, State Vs. Smt. Satnam Kaur under Section 427 of IPC Police 


Station Patel Nagar, District Dehradun . 


2.  Facts of the case are that an FIR of non cognizable 


offence was registered by respondent no.2 in Police Station Patel 


Nagar, District Dehradun. After the orders passed by learned I
st
 


Additional Chief Judicial Magistrate, Dehradun under Section 155(2) 


of the CrPC (hereinafter referred to as “Code”) the matter was 


investigated and the charge sheet dated 26.09.2019 was submitted. 


The learned I
st
 Additional Chief Judicial Magistrate, Dehradun took 


cognizance on the said charge sheet and summoned the accused as 


stated above, treating it as a case instituted on police report. 


3.  Learned counsel for the applicant challenged the 


impugned order on the ground that in a case arising out of non 


cognizable report, the Police can only submit its report and that report 


shall be treated as a complaint case by the Court, in view of the 


express provision of the Code given in Explanation to Section 2(d) of 


the Code. 
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4.   It is submitted by learned counsel for the applicant that 


the non cognizable report was investigated and the charge sheet was 


submitted, but the same has wrongly been treated by the learned I
st
 


Additional Chief Judicial Magistrate, Dehradun as a State case and 


cognizance was taken and she has been summoned. 


5.  Learned State counsel also agreed to the argument 


advanced by the learned counsel for the applicant. 


6.  In order to consider the submission made by learned 


counsel for the parties, appreciation of Section 2(d) and explanation 


appended thereto, is needed. 


7.  Section 2(d) along with its explanation is quoted 


hereinbelow:- 


  “complaint” means any allegation made orally or in 


 writing to a Magistrate, with a view to his taking action under 


 this Code, that some person,  whether known or unknown, has 


 committed an offence, but does not include a police report.” 


  Explanation.-A report made by a police officer in a case 


 which discloses, after investigation, the commission of a non-


 cognizable offence shall be deemed to be a complaint; and the 


 police officer by whom such report is made shall be deemed to 


 be the complainant;  


8.  From perusal of the definition “Complaint” and its 


Explanation, it is clear that if on the report submitted by Police Officer 


after investigation, it discloses the commission of non cognizable 


offence, it shall deemed to be a complaint and the Police Officer by 


whom such a report is made shall be deemed to be complainant. 


9.  Having gone through the explanation appended to 


Section 2(d) of the Code, it appears that the learned I
st
 Additional 


Chief Judicial Magistrate, Dehradun has wrongly taken cognizance on 


the police report as a State case (instituted on police report) and 


wrongly summoned the applicant accused to face the trial. Rather 


charge sheet/police report should have been treated as a complaint and 


further to proceed in the complaint in accordance with the provisions 
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of Part XV of the Code. 


10.  In this view of the matter, the impugned summoning 


order dated 10.01.2020, passed by learned I
st
 Additional Chief Judicial 


Magistrate, Dehradun in Criminal Case No.462 of 2020, State Vs. 


Smt. Satnam Kaur under Section 427 of IPC at Police Station Patel 


Nagar, District Dehradun is hereby quashed. 


11.  Accordingly, C482 application is allowed. The learned I
st
 


Additional Chief Judicial Magistrate, Dehradun is directed to take 


charge sheet/report submitted by the Police Officer as a complaint and 


to proceed in accordance with law, as provided under Chapter XV of 


the Code.  


 


 


         (Pankaj Purohit, J.) 
                            06.01.2025 
SK 
 








 


2025:UHC:120 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Criminal Misc. Application U/s 482 No. 461 of 2022 


06
th


 January, 2025 


Nikhilesh Gharami           ……..Applicant 


 


Versus 


 


State of Uttarakhand and another                              …….Respondents 


---------------------------------------------------------------------- 


Presence:- 


Mr. Yogesh Upadhyaya, Advocate holding brief of Mr. P.C. Petshali, Advocate for 


the applicant. 


Mr. B.C. Joshi, A.G.A with Ms. Shweta Badola Dobhal, B.H. for the State. 


---------------------------------------------------------------------- 


Hon'ble Pankaj Purohit, J. 


  By means of the present C482 application, the applicant 


has put to challenge the charge sheet dated 22.07.2021 and 


summoning order dated 01.09.2021, passed by learned Judicial 


Magistrate, Khatima, Udham Singh Nagar in Criminal Case No.1284 


of 2021, State Vs. Nikhlesh Gharami under Section 323 of IPC, 


pending before learned Judicial Magistrate, Sitarganj, Udham Singh 


Nagar. 


2.  Facts of the case are that an FIR of non cognizable 


offence was registered by respondent no.2 in Police Station Khatima, 


District Udham Singh Nagar. After the orders passed by learned 


Judicial Magistrate, Khatima, Udham Singh Nagar under Section 


155(2) of the CrPC (hereinafter referred to as “Code”) the matter was 


investigated and the charge sheet dated 22.07.2021 was submitted. 


The learned Judicial Magistrate, Sitargnaj, Udham Singh Nagar took 


cognizance on the said charge sheet and summoned the accused as 


stated above, treating it as a case instituted on police report. 


3.  Learned counsel for the applicant challenged the 


impugned order on the ground that in a case arising out of non 


cognizable report, the Police can only submit its report and that report 


shall be treated as a complaint case by the Court, in view of the 


express provision of the Code given in Explanation to Section 2(d) of 
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the Code. 


4.   It is submitted by learned counsel for the applicant that 


the non cognizable report was investigated and the charge sheet was 


submitted, but the same has wrongly been treated by the learned 


Judicial Magistrate, Sitarganj, Udham Singh Nagar as a State case and 


cognizance was taken and she has been summoned. 


5.  Learned State counsel also agreed to the argument 


advanced by the learned counsel for the applicant. 


6.  In order to consider the submission made by learned 


counsel for the parties, appreciation of Section 2(d) and explanation 


appended thereto, is needed. 


7.  Section 2(d) along with its explanation is quoted 


hereinbelow:- 


  “complaint” means any allegation made orally or in 


 writing to a Magistrate, with a view to his taking action under 


 this Code, that some person,  whether known or unknown, has 


 committed an offence, but does not include a police report.” 


  Explanation.-A report made by a police officer in a case 


 which discloses, after investigation, the commission of a non-


 cognizable offence shall be deemed to be a complaint; and the 


 police officer by whom such report is made shall be deemed to 


 be the complainant;  


8.  From perusal of the definition “Complaint” and its 


Explanation, it is clear that if on the report submitted by Police Officer 


after investigation, it discloses the commission of non cognizable 


offence, it shall deemed to be a complaint and the Police Officer by 


whom such a report is made shall be deemed to be complainant. 


9.  Having gone through the explanation appended to 


Section 2(d) of the Code, it appears that the learned Judicial 


Magistrate, Sitarganj, Udham Singh Nagar has wrongly taken 


cognizance on the police report as a State case (instituted on police 


report) and wrongly summoned the applicant accused to face the trial. 


Rather charge sheet/police report should have been treated as a 


complaint and further to proceed in the complaint in accordance with 
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the provisions of Part XV of the Code. 


10.  In this view of the matter, the impugned summoning 


order dated 10.01.2020, passed by learned Judicial Magistrate, 


Sitarganj, Udham Singh Nagar in Criminal Case No.1284 of 2021, 


State Vs. Nikhlesh Gharami under Section 323 of IPC, pending before 


learned Judicial Magistrate, Sitarganj, Udham Singh Nagar is hereby 


quashed. 


11.  Accordingly, C482 application is allowed. The learned 


Judicial Magistrate, Sitarganj, Udham Singh Nagar is directed to take 


charge sheet/report submitted by the Police Officer as a complaint and 


to proceed in accordance with law, as provided under Chapter XV of 


the Code.  


  


         (Pankaj Purohit, J.) 
                            06.01.2025 
SK 
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 HIGH COURT OF UTTARAKHAND AT 


NAINITAL 


Criminal Misc. Application U/s 482 No. 468 of 2022 


26 March, 2025 


        


Preeti Keshwani                          


 


--Applicant 


Versus 


 


State Of Uttarakhand & another                         


--Respondents 


 


---------------------------------------------------------------------- 


Presence:- 


Mr. Devansh Kaushik, learned counsel holding brief of Mr. 


Parikshit Saini, learned counsel for the applicant. 


Mr. Vipul Painuly, learned Brief Holder for the State. 


Mr. Narendra Bali, learned counsel for respondent no.2. 


---------------------------------------------------------------------- 


Hon'ble Pankaj Purohit, J. 


  Heard learned Counsel for the parties. 


2.  By means of present C482 application, applicant 


has put to challenge the order dated 23.03.2022, passed by 


1st Additional Sessions Judge, Haridwar in Criminal 


Revision No.549 of 2019, Piyush Oberoi vs. State & 


another.  


3.  Facts in brief are that respondent no.2 filed a 


complaint under Section 138 of the Negotiable 


Insturuments Act, 1881 with the allegation of dishonour of 


a cheque of Rs.2.5 lakhs. The said complaint was lodged as 


Complaint No.146 of 2017 before the learned Judicial 


Magistrate/3rd Additional Civil Judge (J.D.), Haridwar, who 


in turn, summoned the applicant. Since the complainant 


was not present in the evidence stage, therefore, his 


evidence was closed vide order dated 15.05.2019. 


Thereafter, respondent no.2 filed an application under 


1 
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Section 311 Cr.P.C. for recalling the order dated 


15.05.2019, that too, was rejected by a reasoned order on 


23.08.2019. Against this order, a revision was filed as 


Criminal Revision No.549 of 2019, before the District and 


Sessions Judge, Haridwar and the same was allowed vide 


order dated 23.03.2022. Against the order dated 


23.03.2022, applicant is before this Court. 


4.  It is mainly argued by learned counsel for the 


applicant that the order passed by learned Magistrate upon 


the application under Section 311 Cr.P.C. was an 


interlocutory order against which revision is not 


maintainable. He further submits that since the learned 


Sessions Judge has committed a mistake of law and fact by 


allowing the revision, therefore, the revisional order cannot 


sustain and deserves to be quashed.  


5.  In order to buttress his argument, learned 


counsel for the applicant relied upon the judgment of the 


Apex Court in the case of Sethuraman vs. Rajamanickam; 


reported in (2009) 5 SCC 153, wherein the said ratio has 


been enunciated by the Apex Court that the order passed 


for rejecting the application under Section 311 Cr.P.C. is an 


interlocutory order.   


6.  Per contra, learned counsel for respondent no.2 


submits that the learned Magistrate has wrongly rejected 


the application filed by respondent no.2 under Section 311 


Cr.P.C. – overlooking the provisions of Section 311 Cr.P.C., 


and the revisional court has rightly allowed the revision – 


permitting him to file his evidence on payment of cost.   


7.  I have perused the above ruling cited by the 


learned counsel for the applicant. I find force in the 


submission made by learned counsel for the applicant.  


8.  In the case of Sethuraman (supra), the Apex 


Court has held as hereunder:- 


2 
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“5. Secondly, what was not realised was that the orders 


passed by the trial court refusing to call the documents and 


rejecting the application under Section 311 CrPC, were 


interlocutory orders and as such, the revision against those 


orders was clearly barred under Section 397(2) CrPC. The 


trial court, in its common order, had clearly mentioned that 


the cheque was admittedly signed by the respondent-


accused and the only defence that was raised, was that his 


signed cheques were lost and that the appellant complainant 


had falsely used one such cheque. The trial court also 


recorded a finding that the documents were not necessary. 


This order did not, in any manner, decide anything finally. 


Therefore, both the orders i.e. one on the application under 


Section 91 CrPC for production of documents and other on the 


application under Section 311 CrPC for recalling the witness, 


were the orders of interlocutory nature, in which case, under 


Section 397(2), revision was clearly not maintainable. Under 


such circumstances, the learned Judge could not have 


interfered in his revisional jurisdiction. The impugned 


judgment is clearly incorrect in law and would have to be set 


aside. It is accordingly set-aside. The appeals are allowed.” 


8.  Having considered the submissions made by 


learned counsel for the parties and the law cited 


hereinabove, this Court is of the view that the present C482 


application deserves to be allowed and the same is allowed. 


Accordingly, the order dated order dated 23.03.2022, 


passed by 1st Additional Sessions Judge, Haridwar in 


Criminal Revision No.549 of 2019, Piyush Oberoi vs. State 


& another, is hereby quashed.  


9.  However, the liberty is given to the respondent 


no.2/complainant to challenge the aforesaid order by filing 


the appropriate application before the appropriate Forum.   


10.  Present criminal misc. application thus stands 


allowed. Other pending applications, stand disposed of 


accordingly.  


 


(Pankaj Purohit, J.)  
            26.03.2025 


AK 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Criminal Misc. Application U/s 482 No. 478 of 2022 


26 March, 2025 


Yogesh Keshwani 


--Applicant 


Versus 


 


State Of Uttarakhand & another                         


--Respondents 


---------------------------------------------------------------------- 


Presence:- 


Mr. Devansh Kaushik, learned counsel holding brief of Mr. 


Parikshit Saini, learned counsel for the applicant. 


Mr. Vipul Painuly, learned Brief Holder for the State. 


Mr. Narendra Bali, learned counsel for respondent no.2. 


---------------------------------------------------------------------- 


Hon'ble Pankaj Purohit, J. 


  Heard learned Counsel for the parties. 


2.  By means of present C482 application, applicant 


has put to challenge the order dated 23.03.2022, passed by 


1st Additional Sessions Judge, Haridwar in Criminal 


Revision No.548 of 2019, Pramila Oberoi vs. State & 


another.  


3.  Facts in brief are that respondent no.2 filed a 


complaint under Section 138 of the Negotiable 


Insturuments Act, 1881 with the allegation of dishonour of 


a cheque of Rs.2.5 lakhs. The said complaint was lodged as 


Complaint No.147 of 2017 before the learned Judicial 


Magistrate/Additional Civil Judge (J.D.), Haridwar, who in 


turn, summoned the applicant. Since the complainant was 


not present in the evidence stage, therefore, his evidence 


was closed vide order dated 15.05.2019. Thereafter, 


respondent no.2 filed an application under Section 311 


Cr.P.C. for recalling the order dated 15.05.2019, that too, 


was rejected by a reasoned order on 23.08.2019. Against 


this order, a revision was filed as Criminal Revision No.548 


1 
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of 2019, before the District and Sessions Judge, Haridwar 


and the same was allowed vide order dated 23.03.2022. 


Against the order dated 23.03.2022, applicant is before this 


Court. 


4.  It is mainly argued by learned counsel for the 


applicant that the order passed by learned Magistrate upon 


the application under Section 311 Cr.P.C. was an 


interlocutory order against which revision is not 


maintainable. He further submits that since the learned 


Sessions Judge has committed a mistake of law and fact by 


allowing the revision, therefore, the revisional order cannot 


sustain and deserves to be quashed.  


5.  In order to buttress his argument, learned 


counsel for the applicant relied upon the judgment of the 


Apex Court in the case of Sethuraman vs. Rajamanickam; 


reported in (2009) 5 SCC 153, wherein the said ratio has 


been enunciated by the Apex Court that the order passed 


for rejecting the application under Section 311 Cr.P.C. is an 


interlocutory order.   


6.  Per contra, learned counsel for respondent no.2 


submits that the learned Magistrate has wrongly rejected 


the application filed by respondent no.2 under Section 311 


Cr.P.C. – overlooking the provisions of Section 311 Cr.P.C., 


and the revisional court has rightly allowed the revision – 


permitting her to file her evidence on payment of cost.   


7.  I have perused the above ruling cited by the 


learned counsel for the applicant. I find force in the 


submission made by learned counsel for the applicant.  


8.  In the case of Sethuraman (supra), the Apex 


Court has held as hereunder:- 


“5. Secondly, what was not realised was that the orders 


passed by the trial court refusing to call the documents and 


rejecting the application under Section 311 CrPC, were 


2 
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interlocutory orders and as such, the revision against those 


orders was clearly barred under Section 397(2) CrPC. The 


trial court, in its common order, had clearly mentioned that 


the cheque was admittedly signed by the respondent-


accused and the only defence that was raised, was that his 


signed cheques were lost and that the appellant complainant 


had falsely used one such cheque. The trial court also 


recorded a finding that the documents were not necessary. 


This order did not, in any manner, decide anything finally. 


Therefore, both the orders i.e. one on the application under 


Section 91 CrPC for production of documents and other on the 


application under Section 311 CrPC for recalling the witness, 


were the orders of interlocutory nature, in which case, under 


Section 397(2), revision was clearly not maintainable. Under 


such circumstances, the learned Judge could not have 


interfered in his revisional jurisdiction. The impugned 


judgment is clearly incorrect in law and would have to be set 


aside. It is accordingly set-aside. The appeals are allowed.” 


8.  Having considered the submissions made by 


learned counsel for the parties and the law cited 


hereinabove, this Court is of the view that the present C482 


application deserves to be allowed and the same is allowed. 


Accordingly, the order dated order dated 23.03.2022, 


passed by 1st Additional Sessions Judge, Haridwar in 


Criminal Revision No.548 of 2019, Pramila Oberoi vs. State 


& another, is hereby quashed.  


9.  However, the liberty is given to the respondent 


no.2/complainant to challenge the aforesaid order by filing 


the appropriate application before the appropriate Forum.   


10.  Present criminal misc. application thus stands 


allowed. Other pending applications, stand disposed of 


accordingly.  


 
(Pankaj Purohit, J.)  


            26.03.2025 
AK 


 


3 








 
2025:UHC:1459 


1 


HIGH COURT OF UTTARAKHAND AT NAINITAL 


Criminal Misc. Application U/s 482 No. 496 of 2023 


28 February, 2025 


Pyramid Finmart Pvt Ltd and Ors.                 --Applicants 


Versus 


Prashant Gahlot           --Respondent 


---------------------------------------------------------------------- 


Presence:-  
 


Mr. Karan Anand, learned counsel for applicants. 


Mr. Tapan Singh, learned counsel for respondent-


complainant. 
 


Hon’ble Pankaj Purohit, J. (Oral) 
 


  By means of the present C482 application, 


the applicants have challenged the summoning order 


dated 20.04.2017 in Complaint Case No.1652 of 


2017, Prashant Gahlot Vs. Pyramid Finmart Pvt. Ltd. 


and Others, passed by the learned Second Additional 


Civil Judge (JD)/Judicial Magistrate, Dehradun, 


whereby, the applicants were summoned under 


Section 138 of the Negotiable Instruments Act 


(hereinafter to be referred to as ‘the Act’) along with 


the entire proceedings of the aforesaid criminal case. 


2.  The facts which are not in dispute are that a 


cheque No.427069 dated 20.01.2017 for 


Rs.5,32,998/- was issued by the applicants to the 


respondent-complainant. He presented that cheque to 


his banker and the same was dishonoured by the 


Bank vide memo dated 18.02.2017 with a remark 


‘Drawers signature differs’. He sent a legal notice 


dated 07.03.2017 stating the entire facts of dishonour 


of the cheque on the ground as stated above and 


called upon the applicants to pay the amount of 
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aforesaid cheque i.e. Rs.5,32,998/-(Rupees Five Lacs 


Thirty Two Thousand Nine Hundred Ninety Eight 


Only) to him along with Rs.5,500/- as cost of the 


notice, within 15 days from the date of receipt of this 


notice. Applicants despite service of notice upon them 


on 15.03.2017, failed to pay the amount under 


cheque in-dispute, rather a reply dated 27.03.2017 


was sent by the applicants through their counsel by 


speed post, wherein, issuance of cheque was 


admitted, but, it has been stated that Rs.40,000/- 


was given to the respondent-complainant through 


NEFT on 15.02.2017. The receipt of the aforesaid 


amount through NEFT was confirmed. It was also 


stated in the reply notice that the respondent-


complainant promised to return the cheque in-


dispute for adjustment of the aforesaid amount of 


Rs.40,000/-, but the respondent-complainant has 


deposited the same for encashment. The applicants in 


their reply notice asked the respondent-complainant 


to withdraw the notice issued and sent back the 


cheque in-dispute, so the necessary steps be taken to 


issue a fresh cheque after adjustment.  


3.  The respondent-complainant on dishonour 


of cheque in-dispute filed a complaint case No. 1652 


of 2017, Prashant Gahlot Vs. Pyramid Finmart Pvt. 


Ltd. and Others, in the Court of learned Second 


Additional Civil Judge (JD)/Judicial Magistrate, 


Dehradun, on 20.04.2017. The learned Magistrate 


took the cognizance of the matter and summon the 


applicants under Section 138 of the Act on the very 


same day i.e.20.04.2017.  
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4.  Feeling aggrieved by the cognizance/ 


summoning order dated 20.04.2017 as well as the 


launching of the complaint case, the applicants are 


before this Court. 


5.  The main ground of challenge as canvassed 


by the learned counsel for the applicants in the C482 


application is that a sum of Rs.40,000/- was paid by 


the applicants through NEFT vide Cheque No.050454 


dated 15.02.2017 after discussion with the 


respondent-complainant on 20.01.2017 and the 


respondent-complainant shall return the cheque in-


dispute to the applicants, but, instead of returning 


the cheque, he deposited the same and got in 


dishonoured; sent legal notice and initiated the 


prosecution against them. It is contended by the 


applicants that once the part-payment has been 


made of the amount under cheque in-dispute, the 


endorsement of such part-payment must have been 


made upon the cheque and the cheque shall be 


presented for the balance amount to the Banker. 


But, as agreed, the respondent-complainant should 


return the cheque in-dispute to the drawer of the 


cheque and a fresh cheque would be issued after 


adjustment of the amount of Rs.40,000/- allegedly 


paid by the applicants. Thus, it is contended that the 


cheque in-dispute does not represent the enforceable 


debt at the time of encashment. 


6.  Learned counsel for the respondent-


complainant has filed a counter affidavit and in Para 


10 of the counter affidavit, he vehemently denied the 


part-payment of Rs.40,000/- towards the amount of 
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cheque in-dispute and he further denied in the 


counter affidavit about making any promise to return 


the cheque in-dispute for adjustment of Rs.40,000/-. 


It was explained further that Rs.40,000/- was paid 


as part-payment against the applicants’ amount of 


Rs. 91,992/- to the respondent-complainant by the 


applicants, which was the assured return agreed by 


the applicants in Memorandum of Understanding 


(MOU) dated 19.07.2013 (Annexure No.6 to the 


affidavit in support of C-482 application). 


7.  Heard learned counsel for the parties. 


8.  Learned counsel for the applicants 


reiterated the argument very vehemently and placed 


reliance upon Section 56 of the Act saying that the 


part-payment should be endorsed upon the cheque 


in-dispute. Once, the respondent-complainant failed 


to endorse the part-payment, no case of 


dishonouring of the cheque could be lodged against 


the applicants.  


9.  Learned counsel for the applicants in support 


of his contention, relied upon a judgment rendered by 


the Hon’ble Apex Court in Criminal Appeal No.1497 of 


2022 dated 11.10.2022 Dashrathbhai Trikambhai Patel 


vs. Hitesh Mahendrabhai Patel And Anr. 


10.  Learned counsel for the respondent-


complainant altogether denied the part-payment of 


the amount under cheque in-dispute, rather, he 


argued that the amount of Rs.40,000/- was paid as a 


part payment of the balance amount of Rs.91,992/-, 


which was assured return agreed by the applicants 


as per MOU dated 19.07.2013. 
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11.  Having heard the learned counsel for the 


parties and having gone through the pleadings as 


well as the case law relied upon by the learned 


counsel for the applicants, this Court is of the firm 


opinion that the case law which was relied upon by 


the learned counsel for the applicants is of no help to 


the applicants in the given facts and circumstances 


of the case. The respondent-complainant denies the 


part-payment of amount of cheque in-dispute, and, 


thus, the disputed question of facts arises, as to 


whether the part-payment has been made towards 


the cheque in-dispute or not. Such disputed question 


of facts could only be gone into by the trial court 


after evidence having been adduced by both the 


parties. This Court while sitting in the jurisdiction 


under Section 482 of Cr.P.C., cannot examine the 


disputed question of facts, where, the respondent-


complainant altogether denies the part payment. In 


such situation, the argument advanced by the 


learned counsel for the applicants cannot found 


favour with this Court. 


12.  In this view of the matter, the present C482 


application fails and the same is accordingly 


dismissed.  


13.  Interim order, if any, stands vacated. 


14.  Pending application, if any, also stands 


disposed of. 


    


         (Pankaj Purohit, J.) 
                  28.02.2025   
PN 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Criminal Misc. Application U/s 482 No. 643 of 2023 


28th February, 2025 


Reshma Bee                                                …...Applicant 


Versus 


 


State of Uttarakhand                                    ….Respondent 


---------------------------------------------------------------------- 


Presence:- 


Mr. Mani Kumar, Advocate for the applicant. 


Mr. B.C. Joshi, A.G.A. with Ms. S.B. Dobhal, B.H. for the State. 


---------------------------------------------------------------------- 


Hon'ble Pankaj Purohit, J. 


  By means of the present C482 application, the 


applicant has put to challenge the order dated 


22.11.2022, passed by learned Special Judge (N.D.P.S.), 


whereby, Misc. Application No.359 of 2022, “State of 


Uttarakhand Vs. Touseem” under Sections 8/21/29 of 


N.D.P.S. Act, 1985 registered at Police Station Sitarganj, 


District Udham Singh Nagar, to release the Vehicle No. 


UK06-BC-2836 in favour of the applicant, claiming 


herself to be registered owner of the said vehicle, has 


been rejected. 


2.  Facts of the case as reflected from the FIR are 


that the aforesaid vehicle was intercepted by the Police 


and on search contraband substance under NDPS Act, 


1985 was recovered from the persons riding on vehicle 


and accordingly offence under the provisions of Sections 


8/21/29/60 of N.D.P.S. Act, 1985, was registered with 


Police Station Sitarganj, District Udham Singh Nagar (FIR 


NO.392 of 2022)  against the applicant and the aforesaid 


vehicle was also seized. An application was moved on 


behalf of the owner of the vehicle (applicant herein) for its 


release, which has been rejected by the impugned order. 


 


3.  It was contended by the applicant that she was 
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registered owner of the aforesaid vehicle (a Motorcycle) 


No. UK06-BC-2836; on 22.09.2022 her son had taken 


the vehicle; the Police arrested Tahseem and sent him to 


prison and the motorcycle was seized and was kept in 


Police Station Sitarganj. The applicant further submitted 


that the Motorcycle was standing under the sky and the 


same would diminish its value. 


4.  The applicant made an undertaking that he 


would not transfer the vehicle, and as and when the 


Court direct, the aforesaid vehicle shall be produced 


before the Court. She requested vehicle to be released in 


her favour.  


5.  The application moved by the applicant was 


contested by the respondent – State saying that the 


vehicle was liable for confiscation under Section 60 of 


NDPS Act, and therefore the application for release of 


vehicle deserves to be rejected. 


6.  The learned Special Sessions Judge, NDPS 


rejected the said application saying that the vehicle was 


used by son of the applicant for carrying contraband 


substance; accordingly a charge sheet was submitted 


against him under Section 8/21/29/60 of the NDPS Act 


being Charge Sheet and since applicant’s son is an 


accused under the aforesaid sections, there was no 


reason to release the vehicle. 


7.  Heard learned counsel for the parties. 


8.  It is contended by learned counsel for the 


applicant that the vehicle has been lying unattended at 


the police station compound and the same is exposed to 


sun and rain, thereby rendering it to natural wear and 


tear and open to deterioration. There is no use of keeping 


vehicle there in police station and the said vehicle be 
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released in his favour in view of Sections 451 and 457 of 


the CrPC.  


9.  In support of his contention, he relied upon the 


judgment rendered by the Hon’ble Apex Court in the case 


of Sunderbhai Ambalal Desai Vs. State of Gujarat, 


reported in (2002) 10 SCC 283. 


10.  He further relied upon the judgment of Co-


ordinate Bench of this Court in Criminal Misc. 


Application No.368 of 2019, Abhijeet Kumar Vs. State 


of Uttarakhand decided on 10.04.2019 and judgment of 


this Court rendered in Criminal Misc. Application 


No.688 of 2024, Sangram Singh @ Santosh Vs. State 


of Uttarakhand and others decided on 07.01.2025. 


11.  Relying upon these cases, learned counsel for 


the applicant submits that in view of Sections 451 and 


457 CrPC and as the orders can be passed for release of 


the property pending conclusion of the trial, if the 


property is subject to speedy and natural degrade and if 


otherwise, it is expedient, so to do, the release 


application should have been allowed. This impugned 


order suffers from illegality and is liable to be quashed. 


12.  Per contra, learned State counsel admitted that 


the applicant is registered owner of the vehicle 


Motorcycle No. UK06-BC-2836. 


13.  I have gone through the judgment and order 


relied upon by learned counsel for the applicant rendered 


by the Hon’ble Apex Court along with provisions of 


Sections 451 and 457 of the CrPC. 


14.  In the case of Sunderbhai Ambalal Desi (supra), 


the Hon’ble Apex Court has held as under:- 


  “In our view, whatever be the situation, it is of 
 no use to keep such seized vehicle at the police 
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 station for a long period. It is for the Magistrate 
 to pass appropriate orders immediately by 
 making appropriate bond and guarantee as well as 
 security for returning of the said vehicle, if required 
 at any point of time. This can be done pending 
 hearing of the application for returning of such 
 vehicles.” 


 


15.  The issue of release of vehicle involved in 


transportation of NDPS substance also cropped up before 


the Hon’ble Apex Court quite recently in Criminal 


Appeal No.87 of 2025, Bishwajit Dey Vs. State of 


Assam decided on 07.01.2025, in which case the Hon’ble 


Apex Court has gone into the provisions of Section 60 of 


NDPS Act in great detail with the help of various case 


laws and came to this conclusion that in the absence of 


any specific power under the NDPS Act and in view of 


Section 51 of NDPS Act, the Court can invoke general 


power under Sections 451 and 452 for release, pending 


decision in the criminal case; the trial court has 


discretion to release the vehicle in the interim. However 


this power would have to be exercised, in accordance 


with law, in the facts and circumstances of each case. 


16.  For ready reference, para nos.22 and 23 of 


Bishwajit Dey (supra) are quoted hereinbelow:- 


 “22.  This Court is further of the opinion that there is 
no specific bar/restriction under the provisions of the NDPS 
Act for return of any seized vehicle used for transporting 
narcotic drug or psychotropic substance in the interim 
pending disposal of the criminal case. 


 23. In the absence of any specific bar under the NDPS 


Act and in view of Section 51 of NDPS Act, the Court can 
invoke the general power under Sections 451 and 457 of the 
Cr.P.C. for return of the seized vehicle pending final decision 
of the criminal case. Consequently, the trial Court has the 
discretion to release the vehicle in the interim. However, this 
power would have to be exercised in accordance with law in 


the facts and circumstances of each case.” 


  The Hon’ble Apex Court has allowed the appeal 


with a direction to the trial court to release the vehicle in-
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question in the interim supurdagi. 


17.  Thus the impugned judgment and order dated 


21.01.2023 passed by learned Special Sessions Judge 


cannot sustain and deserves to be set aside and is 


accordingly set aside. 


18.  Thus the C482 application is allowed. The 


vehicle in-question is directed to be released in favour of 


the applicant after executing personal bond and two local 


sureties, each of the like amount, to the satisfaction of 


the court concerned along with an undertaking that 


ownership of the vehicle would not be altered, in any 


condition, whatsoever, and she shall produce the vehicle 


either before the court concerned or before such other 


Authority as the Court may direct. 


 
 


         (Pankaj Purohit, J.) 
                    28.02.2025 
SK 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Criminal Misc. Application U/s 482 No. 720 of 2018 


04 March, 2025 


Yogeshpal                    --Applicant 


Versus 


 


State Of Uttarakhand & another                --Respondents 


---------------------------------------------------------------------- 


Presence:- 


Mr. Tapan Singh, learned counsel for the applicant. 


Mr. Vipul Painuly, learned Brief Holder for the State. 


Mr. Mohd. Alauddin, learned counsel for respondent no.2 (appeared through V.C.). 


---------------------------------------------------------------------- 


Hon'ble Pankaj Purohit, J. 


 The prayer made in this application filed under 


Section 482 of Cr.P.C. is to set-aside the charge-sheet 


dated 11.04.2017, summoning order dated 29.01.2018 


as well as the entire proceedings of Special Sessions Trial 


No.04 of 2018, State vs. Yogeshpal (Case Crime No.43 of 


2017), under Section 504 IPC and Section 3(1)(d) of 


SC/ST Act, pending before the court of learned Special 


Judge/Sessions Judge, SC/ST Act, Haridwar.  


2.  The facts in nutshell are that an FIR was 


lodged by respondent no.2 against the applicant on 


16.02.2017 stating therein that on 08.02.2017 applicant-


Yogeshpal along with three boys forcefully entered into 


the house of complainant to put a flag of a political party, 


but when his wife tried to restrain them, they abused her 


with caste coloured remarks and also assaulted her and 


on the basis of the aforesaid FIR, a case crime was 


registered in Police Station Ranipur, Haridwar in the 


aforesaid sections.  


3.  On the said FIR, after investigation, a charge-


sheet  dated 11.04.2017 was submitted by the 


Investigating Officer against the applicant and on the 


1 
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aforesaid charge-sheet vide order dated 29.01.2018, 


cognizance was taken by the learned Sessions Judge, 


Haridwar under Section 504 IPC and Section 3(1)(d) of 


SC/ST Act and he was summoned to face the trial. 


Feeling aggrieved, the present C482 application has been 


filed by the applicant. 


4.  It is contended by learned counsel for the 


applicant that the FIR does not disclose that respondent 


no.2 to be of scheduled caste category and the applicant 


is of upper caste. Moreover, there is delay of eight days in 


lodging the FIR by respondent no.2. He further contends 


that since the alleged incident occurred in the house of 


respondent no.2, which clearly cannot be a public place 


and it did not happen in public view, therefore, no 


offence under Section 3(1)(d) of the SC/ST Act is made 


out against the applicant. In order to buttress his 


argument, he relied upon the judgment of Hon’ble Apex 


Court in the case of Karuppudayar vs. State Rep. By 


the Deputy Superintendent of Police, Lalgudi Trichy 


& others; reported in 2025 SSC Online SC 215.  


5.  On the other hand, learned counsel for the 


respondents submits that the court below after 


appreciating the evidence available on record has rightly 


summoned the applicant. Furthermore, the applicant has 


committed a serious offence. He also submits the offence 


under Section 504 IPC is prima facie made out against 


the applicant as he intentionally insulted  the informant’s 


wife and also threatened her thereby committing the 


offence of assault.    


6.  I have heard learned counsel for the parties 


and carefully gone through the entire material available 


on record. 


2 
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7.  The Hon’ble Apex Court in para 10 & 11 of 


Karuppudayar (Supra) has held that:- 


10. The term “any place within public view” initially came up 


for consideration before this Court in the case of Swaran 


Singh v. State through Standing Counsel. This Court in the 


case of Hitesh Verma v. State of Uttarakhand referred 


to Swaran Singh (supra) and reiterated the legal position as 


under: 


“14. Another key ingredient of the provision is insult or intimidation 


in “any place within public view”. What is to be regarded as “place 


in public view” had come up for consideration before this Court in 


the judgment reported as Swaran Singh v. State [Swaran 


Singh v. State, (2008) 8 SCC 435 : (2008) 3 SCC (Cri) 527]. The 


Court had drawn distinction between the expression “public place” 


and “in any place within public view”. It was held that if an offence 


is committed outside the building e.g. in a lawn outside a house, 


and the lawn can be seen by someone from the road or lane 


outside the boundary wall, then the lawn would certainly be a 


place within the public view. On the contrary, if the remark is made 


inside a building, but some members of the public are there (not 


merely relatives or friends) then it would not be an offence since it 


is not in the public view (sic) [Ed. : This sentence appears to be 


contrary to what is stated below in the extract from Swaran 


Singh, (2008) 8 SCC 435, at p. 736d-e, and in the application of 


this principle in para 15, below:“Also, even if the remark is made 


inside a building, but some members of the public are there (not 


merely relatives or friends) then also it would be an offence since it 


is in the public view.”]. The Court held as under : (SCC pp. 443-44, 


para 28) 


“28. It has been alleged in the FIR that Vinod Nagar, the 


first informant, was insulted by Appellants 2 and 3 (by 


calling him a “chamar”) when he stood near the car which 


was parked at the gate of the premises. In our opinion, this 


was certainly a place within public view, since the gate of a 


house is certainly a place within public view. It could have 


been a different matter had the alleged offence been 


committed inside a building, and also was not in the public 


view. However, if the offence is committed outside the 


building e.g. in a lawn outside a house, and the lawn can 


be seen by someone from the road or lane outside the 


boundary wall, the lawn would certainly be a place within 


the public view. Also, even if the remark is made inside a 


3 
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building, but some members of the public are there (not 


merely relatives or friends) then also it would be an offence 


since it is in the public view. We must, therefore, not confuse 


the expression “place within public view” with the 


expression “public place”. A place can be a private place but 


yet within the public view. On the other hand, a public place 


would ordinarily mean a place which is owned or leased by 


the Government or the municipality (or other local body) or 


gaon sabha or an instrumentality of the State, and not by 


private persons or private bodies.” 


(emphasis in original)” 


11.  It could thus be seen that, to be a place ‘within public 


view’, the place should be open where the members of the 


public can witness or hear the utterance made by the accused 


to the victim. If the alleged offence takes place within the four 


corners of the wall where members of the public are not 


present, then it cannot be said that it has taken place at a 


place within public view. 


8.  From perusal of the FIR, it is quite clear that 


the complainant has specifically stated that the incident 


occurred inside his house which as per the judgment of 


the Hon’ble Apex Court in the case of Karuppudayar 


(Supra) cannot be said to be a ‘public place’ or ‘any place 


within public view’. Therefore, in view of this Court, no 


offence under Section 3(1)(d) of SC/ST Act is prima facie 


made out against the applicant. But, after perusing the 


FIR and material available on record, this Court is of the 


view that prima facie ingredients of Section 504 IPC are 


made out against the applicant. 


9.   For the aforesaid reasons, present C482 


application is allowed partly to the extent that 


proceedings with respect to Special Sessions Trial No.04 


of 2018, State vs. Yogeshpal (Case Crime No.43 of 2017), 


under Section 3(1)(d) of SC/ST Act, pending before the 


court of learned Special Judge/Sessions Judge, SC/ST 


4 
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Act, Haridwar are hereby quashed qua the applicant. 


However, it is clarified that the proceedings with respect 


to Section 504 IPC in Special Sessions Trial No.04 of 


2018, State vs. Yogeshpal (Case Crime No.43 of 2017) 


will be tried by the court below as per law.  


10.   Let a copy of this order be sent to the court 


below for compliance. 


11.  Pending application, if any, stands disposed of. 


 


         (Pankaj Purohit, J.) 
                       04.03.2025   
AK 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Criminal Misc. Application U/s 482 No. 917 of 2023 


28th February, 2025 


Ayodhya Prasad                                           …...Applicant 


Versus 


 


State of Uttarakhand                                    ….Respondent 


---------------------------------------------------------------------- 


Presence:- 


Mr. Mani Kumar, Advocate for the applicant. 


Mr. B.C. Joshi, A.G.A. with Ms. S.B. Dobhal, B.H. for the State. 


---------------------------------------------------------------------- 


Hon'ble Pankaj Purohit, J. 


  By means of the present C482 application, the 


applicant has put to challenge the order dated 


21.01.2023, passed by learned Special Judge (N.D.P.S.), 


whereby Misc. Application No.66 of 2023, “State of 


Uttarakhand Vs. Ayodhya Prasad” under Sections 


8/22/29 of N.D.P.S. Act, 1985 registered at Police 


Station Rudrapur, District Udham Singh Nagar to release 


the Vehicle No. UK06-AR-1292 in favour of the applicant, 


claiming himself to be registered owner of the said 


vehicle, has been rejected. 


2.  Facts of the case as reflected from the FIR are 


that the aforesaid vehicle was intercepted by the Police 


and on search contraband substance under NDPS Act, 


1985 was recovered from the persons riding on vehicle 


and accordingly offence under the provisions of Sections 


8/22/29 of N.D.P.S. Act, 1985, was registered with Police 


Station Rudrapur, District Udham Singh Nagar (FIR 


NO.455 of 2022)  against the applicant and the aforesaid 


vehicle was also seized. An application was moved on 


behalf of the owner of the vehicle (applicant herein) for its 


release, which has been rejected by the impugned order. 


 


3.  It was contended by the applicant that he was 
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registered owner of the aforesaid vehicle (a Motorcycle) 


No. UK06-AR-1292; on 14.07.2022 his acquaintance – 


Sandeep had taken his motorcycle for some urgent work; 


the Police arrested Sandeep and sent him to prison and 


the motorcycle was seized and was kept in Police Station 


Rudrapur. The applicant further submitted that the 


Motorcycle was standing under the sky and the same 


would diminish its value. 


4.  The applicant made an undertaking that he 


would not transfer the vehicle, and as and when the 


Court direct, the aforesaid vehicle shall be produced 


before the Court. He requested vehicle to be released in 


his favour.  


5.  The application moved by the applicant was 


contested by the respondent – State saying that the 


vehicle was liable for confiscation under Section 60 of 


NDPS Act, and therefore the application for release of 


vehicle deserves to be rejected. 


6.  The learned Special Sessions Judge, NDPS 


rejected the said application saying that the vehicle was 


used by accused – Sandeep and Kallu for carrying 


contraband substance; during investigation 


applicant/registered owner was also arrested and a 


charge sheet was submitted against him under Section 


29 r/w 8/22 of the NDPS Act being Charge Sheet No. 11 


of 2023 and since he is accused under Section 29 of the 


NDPS Act, there was no reason to release the vehicle. 


7.  Heard learned counsel for the parties. 


8.  It is contended by learned counsel for the 


applicant that the vehicle has been lying unattended at 


the police station compound and the same is exposed to 


sun and rain, thereby rendering it to natural wear and 
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tear and open to deterioration. There is no use of keeping 


vehicle there in police station and the said vehicle be 


released in his favour in view of Sections 451 and 457 of 


the CrPC.  


9.  In support of his contention, he relied upon the 


judgment rendered by the Hon’ble Apex Court in the case 


of Sunderbhai Ambalal Desai Vs. State of Gujarat, 


reported in (2002) 10 SCC 283. 


10.  He further relied upon the judgment of Co-


ordinate Bench of this Court in Criminal Misc. 


Application No.368 of 2019, Abhijeet Kumar Vs. State 


of Uttarakhand decided on 10.04.2019 and judgment of 


this Court rendered in Criminal Misc. Application 


No.688 of 2024, Sangram Singh @ Santosh Vs. State 


of Uttarakhand and others decided on 07.01.2025. 


11.  Relying upon these cases, learned counsel for 


the applicant submits that in view of Sections 451 and 


457 CrPC and orders can be passed for release of the 


property pending conclusion of the trial, if the property is 


subject to speedy and natural decay and if otherwise, it is 


expedient, so to do, the release application should have 


been allowed. Thus impugned order suffers from illegality 


and is liable to be quashed. 


12.  Per contra, learned State counsel admitted that 


the applicant is registered owner of the vehicle 


Motorcycle No. UK06-AR-1292. 


13.  I have gone through the judgment and order 


relied upon by learned counsel for the applicant rendered 


by the Hon’ble Apex Court along with provisions of 


Sections 451 and 457 of the CrPC. 


14.  In the case of Sunderbhai Ambalal Desi (supra), 


the Hon’ble Apex Court has held as under:- 
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  “In our view, whatever be the situation, it is of 
 no use to keep such seized vehicle at the police 
 station for a long period. It is for the Magistrate 
 to pass appropriate orders immediately by 
 making appropriate bond and guarantee as well as 
 security for returning of the said vehicle, if required 
 at any point of time. This can be done pending 
 hearing of the application for returning of such 
 vehicles.” 


 


15.  The issue of release of vehicle involved in 


transportation of NDPS substance also cropped up before 


the Hon’ble Apex Court quite recently in Criminal 


Appeal No.87 of 2025, Bishwajit Dey Vs. State of 


Assam decided on 07.01.2025, in which case the Hon’ble 


Apex Court has gone into the provisions of Section 60 of 


NDPS Act in great detail with the help of various case 


laws and came to this conclusion that in the absence of 


any specific power under the NDPS Act and in view of 


Section 51 of NDPS Act, the Court can invoke general 


power under Sections 451 and 452 for release, pending 


decision in the criminal case; the trial court has 


discretion to release the vehicle in the interim. However 


this power would have to be exercised, in accordance 


with law, in the facts and circumstances of each case. 


16.  For ready reference, para nos.22 and 23 of 


Bishwajit Dey (supra) are quoted hereinbelow:- 


 “22.  This Court is further of the opinion that there is 
no specific bar/restriction under the provisions of the NDPS 
Act for return of any seized vehicle used for transporting 
narcotic drug or psychotropic substance in the interim 
pending disposal of the criminal case. 


 23. In the absence of any specific bar under the NDPS 


Act and in view of Section 51 of NDPS Act, the Court can 
invoke the general power under Sections 451 and 457 of the 
Cr.P.C. for return of the seized vehicle pending final decision 
of the criminal case. Consequently, the trial Court has the 
discretion to release the vehicle in the interim. However, this 
power would have to be exercised in accordance with law in 


the facts and circumstances of each case.” 
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  The Hon’ble Apex Court has allowed the appeal 


with a direction to the trial court to release the vehicle in-


question in the interim supurdagi. 


17.  Thus the impugned judgment and order dated 


21.01.2023 passed by learned Special Sessions Judge 


cannot sustain and deserves to be set aside and is 


accordingly set aside. 


18.  Thus the C482 application is allowed. The 


vehicle in-question is directed to be released in favour of 


the applicant after his executing personal bond and two 


local sureties, each of the like amount, to the satisfaction 


of the court concerned along with an undertaking that 


ownership of the vehicle would not be altered, in any 


condition, whatsoever, and he shall produce the vehicle 


either before the court concerned or before such other 


Authority as the Court may direct. 


 
 


         (Pankaj Purohit, J.) 
                    28.02.2025 
SK 
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IN THE HIGH COURT OF UTTARAKHAND  
AT NAINITAL 


 
C528 No.45 of 2025 


 


 
Ishwar Singh                                       ...Petitioner 
 


Vs. 
 


State of Uttarakhand & Anr.              ....Respondents 
 
Present:-  
Mr. Bhuwan Bhatt, Advocate for the petitioner 
Mr. Deepak Bisht, Deputy A.G. for the State 
 
 


Date of Judgment: - 17.03.2025 
 


 
Hon’ble Vivek Bharti Sharma, J. 


  By means of present petition u/s 528 of 


Bhartiya Nagrik Suraksha Sanhita (in short, B.N.S.S.) 


petitioner seeks to quash the order dated 19.01.2024 


passed by Civil Judge (J.D.), Vikasnagar, Dehradun in 


Complaint Case No.20 of 2017 as well as the 


judgment/order dated 21.10.2024 passed by Additional 


Sessions Judge, Vikasnagar, Dehradun in Criminal 


Revision No.10 of 2024. 


2.  By the impugned orders, the application filed 


by the petitioner/accused, for calling a Handwriting 


Expert to examine the cheque in question, has been 


rejected.  


3.  Learned counsel for the petitioner/accused 


would submit that as per the version of the respondent 
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no.2/complainant the cheque in question was issued by 


the petitioner/accused to him on 05.10.2016 whereas the 


cheque book was issued to the petitioner/accused in the 


year 2011 and the cheque in question is the first cheque 


of the said cheque book whereas the second cheque was 


issued in the year 2012, which creates serious doubt 


regarding the issuance of cheque in question. 


4.  Heard submission of learned counsel for the 


petitioner/accused and gone through the impugned 


judgment/orders as well as the application filed by the 


petitioner/accused. 


5.  The Trial Court has rejected the application of 


the petitioner/accused on the ground that the 


petitioner/accused did not depose anything in his 


statement recorded either u/s 251, 313 of Cr.P.C or in 


his cross-examination regarding the handwriting of the 


description written on the cheque in question or that 


some interpolation was done in the same, nor he has 


mentioned in the application as to why he wants to call a 


handwriting expert.  


6.  Learned Revisional Court also found favour 


with the reasoning recorded by the trial court and it was 


specifically observed by the Revisional Court that the 
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burden to prove the correction/interpolation in the 


cheque in question, if any, was upon the 


petitioner/accused but the petitioner/accused failed to 


discharge this burden.  


7.  After going through the impugned orders, 


which appear to be perfectly justified, this Court also 


perused the application filed by the petitioner/accused. 


In the application, the petitioner/accused has requested 


to call a Handwriting Expert to examine the cheque in 


question but the application is silent regarding the 


purpose for calling the Expert. It is nowhere stated that 


why the cheque in question is to be examined by the 


Handwriting Expert.  


8.  In the considered opinion of this Court, the 


application was filed by the petitioner/accused in a very 


cursory and haphazard manner without disclosing any 


purpose or motive of filing the same, which is nothing 


but blatant abuse of process of Court.  The courts below 


have rightly observed that the petitioner/accused did not 


raise this issue of any correction/interpolation in the 


cheque in question in his statement recorded either u/s 


251, 313 of Cr.P.C or in his cross-examination. That 


being the position, this Court has no hesitation to say 
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that the present petition is a frivolous petition thereby 


making an attempt to delay the trial.   


8.  Hon’ble Supreme Court in re Pandurang 


Vithal Kevne vs. Bharat Sanchar Nigam Limited and 


Another (2024) SCC Online 4108 has observed as 


under:- 


“22. Considering that precious time of this Court 


and the High Court was wasted by the petitioner, in 


our opinion the petitioner deserves to be burdened 


with heavy cost, to give clear message to the 


unscrupulous litigants like the petitioner for not 


daring to play with the Judicial System. Such type 


of litigants are not only polluting the stream of 


justice but putting hurdles in its dispensation to 


others. The precious judicial time which the 


petitioner has wasted, could very well be used for 


taking up the cases of other litigants who are 


waiting for justice. In fact these types of litigants 


are choking the system of the court, which is 


resulting in delays in decision of other cases. It is 


also the duty of the Courts at different levels to curb 


such type of litigation so that more time is available 


for dealing with genuine litigation.  


23.   In the light of facts and circumstances 


as aforesaid, we are inclined to impose a cost of 


Rs.1,00,000/- (Rupees One Lakh) against the 


petitioner to be deposited within the Maharashtra 


State Legal Services Authority within four weeks. 


On failure, recovery be effected from the petitioner 


as arrears of land revenue.”   
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9.  In K.C. Tharakan Vs State Bank of India & 


Ors. [Writ Petition (Civil) Diary No(s). 27458/2022 


decided on 01.05.2023], Hon’ble Supreme Court held the 


following:  


“No legal system can have a scenario where a 


person keeps on raking up the issue again and 


again once it is resolved at highest level. This is 


complete wastage of judicial time. We, thus, dismiss 


this petition with costs, though we limit the amount 


of costs considering the petitioner is a dismissed 


person. The writ petition is dismissed with costs of 


Rs.10,000/- to be deposited with the Supreme 


Court Advocates-on-Record Welfare Fund to be 


utilized for the SCBA library.”  


10.  In Subrata Roy Sahara vs. Union of India 


(2014) 8 SCC 470, Hon’ble Supreme Court has held as 


under:- 


“191. The Indian judicial system is grossly afflicted, 


with frivolous litigation. Ways and means need to 


be evolved, to deter litigants from their compulsive 


obsession, towards senseless and ill-considered 


claims. One needs to keep in mind, that in the 


process of litigation, there is an innocent sufferer on 


the other side, of every irresponsible and senseless 


claim. He suffers long drawn anxious periods of 


nervousness and restlessness, whilst the litigation 


is pending, without any fault on his part. He pays 


for the litigation, from out of his savings (or out of 


his borrowings), worrying that the other side may 


trick him into defeat, for no fault of his. He spends 
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invaluable time briefing counsel and preparing them 


for his claim. Time which he should have spent at 


work, or with his family, is lost, for no fault of his. 


Should a litigant not be compensated for, what he 


has lost, for no fault? The suggestion to the 


legislature is, that a litigant who has succeeded, 


must be compensated by the one, who has lost. The 


suggestion to the legislature is to formulate a 


mechanism, that anyone who initiates and 


continues a litigation senselessly, pays for the 


same. It is suggested that the legislature should 


consider the introduction of a “Code of Compulsory 


Costs”. 


11.  In view of the reasons recorded above, I am of 


the considered view that petition should be dismissed 


with exemplary cost. Accordingly, petition is dismissed in 


limine with exemplary costs of ` 20,000/-, which shall be 


paid by the petitioner/accused to the 


complainant/respondent no.2 before the Trial Court on 


the next date of hearing.  


12.  Petitioner/accused is directed to appear 


before the Trial Court on 27.03.2025 at 10:30 AM. 


13.  Registry is directed to circulate copy of this 


judgment in all the courts of the District Judiciary via e-


mail. 


(Vivek Bharti Sharma, J.) 
                                                     17.03.2025 
Rajni 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Criminal Misc. Application U/s 528 No.270 of 2024 


11 February, 2025 


Siddharth Mohan Singhal     --Applicant 


Versus 


 


State Of Uttarakhand and Another          --Respondents 


---------------------------------------------------------------------- 


Presence:-  
 


Mr. Vipul Sharma, learned counsel for the 


applicant. 


Mr. Vipul Painuli, learned Brief Holder for the State 


of Uttarakhand/respondent No.1. 


Mr. M.S. Pal, learned Senior Counsel assisted by 


Ms. Medha Pande, learned counsel for respondent 


No.2/informant. 
 


Hon’ble Pankaj Purohit, J. (Oral) 
 


  Heard learned counsel for the parties. 


2.  This application filed under Section 528 of 


the B.N.S.S. Act 2023 is directed against the 


proceedings pending before the Court of learned 


Judicial Magistrate, Jaspur, District Udham Singh 


Nagar, being Criminal Case No.1377 of 2023 State 


Vs. Siddharth Mohan Singhal and Ors., for the offence 


punishable under Section 504 IPC. Further, a prayer 


has been made to quash charge-sheet and the 


cognizance/summoning order dated 07.12.2023 


passed under the self-same proceedings.  


3.  The facts in nutshell are that an FIR 


(N.C.R.), being FIR No.39 of 2022 dated 15.02.2022 


was lodged by the respondent No.2-Rahul Chauhan 


against the applicant and others, wherein, the 


occurrence of 13.02.2022 at 11:30 PM has been 
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shown. It was stated therein that the accused 


persons intentionally committed the incidence with 


the informant to provide breach of peace. The matter 


related to the election campaigning, wherein, the 


informant was threatened at the hands of the 


applicant and others. In that matter, the 


investigation was carried out on an N.C.R. (Non-


Cognizable Report). The Investigating Officer, on 


completion of investigation, submitted charge-sheet 


against the accused persons for the offence 


punishable under Section 504 IPC. The Court 


concerned took cognizance on the said charge-sheet 


against the applicant vide order dated 07.12.2023. 


4.  Learned counsel for the applicant 


challenged the impugned order on the ground that in 


a case arising out of Non Cognizable Report, the 


Police can only submit its report and that report 


shall be treated as a complaint case by the Court, in 


view of the express provision of the Code given in 


Explanation to Section 2(d) of the Code.  


5.  It is submitted by learned counsel for the 


applicant that the Non Cognizable Report was 


investigated and the charge sheet was submitted, but 


the same has wrongly been treated by the learned 


Judicial Magistrate, Jaspur, District Udham Singh 


Nagar as a State case and cognizance was taken and 


applicant has been summoned.  


6.  Learned State Counsel also agreed to the 


argument advanced by the learned counsel for the 


applicant. 
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7.   In order to consider the submissions made 


by learned counsel for the parties, appreciation of 


Section 2(d) and explanation appended thereto, is 


needed. 


8.  Section 2(d) along with its explanation is 


quoted hereinbelow:-  


 “complaint” means any allegation made orally or 
in writing to a Magistrate, with a view to his taking 
action under this Code, that some person, whether 
known or unknown, has committed an offence, but 
does not include a police report.”  


 Explanation.-A report made by a police officer in a 
case which discloses, after investigation, the 
commission of a noncognizable offence shall be 
deemed to be a complaint; and the police officer by 
whom such report is made shall be deemed to be 
the complainant;  


 


9.  From perusal of the definition “Complaint” 


and its Explanation, it is clear that if on the report 


submitted by Police Officer after investigation, it 


discloses the commission of non cognizable offence, 


it shall deemed to be a complaint and the Police 


Officer by whom such a report is made shall be 


deemed to be complainant. 


10.  Having gone through the explanation 


appended to Section 2(d) of the Code, it appears that 


the learned Judicial Magistrate, Jaspur, District 


Udham Singh Nagar has wrongly taken cognizance 


on the police report as a State case (instituted on 


police report) and wrongly summoned the applicant 


accused to face the trial. Rather charge sheet/police 


report should have been treated as a complaint and 


further to proceed in the complaint in accordance 


with the provisions of Part XV of the Code. 
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11.  In this view of the matter, the impugned 


cognizance/summoning order dated 07.12.2023, 


passed by learned Judicial Magistrate, Jaspur, 


District Udham Singh Nagar in Criminal Case 


No.1377of 2023, State Vs. Siddharth Mohan Singhal 


and Ors., under Section 504 of IPC, is hereby 


quashed. 


12.  Accordingly, C528 application is allowed. 


The learned Judicial Magistrate, Jaspur, District 


Udham Singh Nagar is directed to take charge 


sheet/report submitted by the Police Officer as a 


complaint and to proceed in accordance with law, as 


provided under Chapter XV of the Code. 


13.  Pending application, if any, also stands 


disposed of.  


 


    


         (Pankaj Purohit, J.) 
                  11.02.2025   
PN 


 


 


 


 








 


 


HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Misc. Application No. 80 of 2025 
 


Suresh Sharma                 ….......Petitioner 


Vs. 


State of Uttarakhand and another        …..... Respondents 


Present :      Mr. Vinod Sharma and Mr. Kamlesh Budhlakoti, Advocates for the 
petitioner. 


   Mr. Akshay Latwal, Brief Holder for the State/respondent no.1. 
  Mr. Pankaj Chauhan, Advocate and Mr. Jeetender Gupta, Advocate 


(through video conferencing) for respondent no.2. 
   
    


JUDGMENT  
 


Per : Hon’ble Ravindra Maithani, J. (Oral)  


 The challenge in this petition under Section 528 


of the Bharatiya Nagarik Suraksha Sanhita, 2023 is made 


to order dated 28.01.2025, passed in Criminal Case 


No.1225 of 1999, State vs. Suresh Sharma, by the court 


of Chief Judicial Magistrate, Gopeshwar, District Chamoli 


(“the trial”).  By it, an application under Section 207 of 


the Code of Criminal Procedure, 1973 (“the Code”), filed 


by the revisionist seeking copies of certain documents has 


been rejected.  


2. Heard learned counsel for the parties and 


perused the record. 


3. It appears that the trial is pending under Section 


302 IPC, which was pending since 1999. The petitioner 
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was then declared absconder by an order dated 


28.01.2021 and, thereafter, in the absence of the 


revisionist evidence was recorded on 05.05.2003, under 


Section 299 of the Code. Long, thereafter, on 26.01.2025, 


the revisionist was arrested and produced before the 


court. He was provided the copies of documents, as 


required under Section 207 of the Code. But, the 


revisionist did file an application paper no.158-D seeking 


the copies of the following documents:- 


“1. After the alleged incident dated 28/04/1999 at 


about 9:00 to 11:00 am police of police station 


Badrinath sent a first and foremost 


information/wireless message from Badrinath to 


District Headquarters Gopeshwar about murder 


of Balkrishan Bhat. Please provide this copy. 


2. Particulars of Criminal cases registered against 


deceased Balkrishan Bhat in different police 


stations of District Chamoli. 


3. Number of Process dates and yers under section 


107 CrPC security for keeping the peace, issued 


by concerned executive magistrates against 


Balkrishan Bhat in distrust Chamoli. Those all 


above documents are not on record. As such 


kindly  summon and provide the same.”  


4. After hearing the parties the court rejected the 


said application, filed by the petitioner holding that 


documents of which  copies are required, are not part of 


the investigation.   
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5. Learned counsel appearing for the petitioner 


would submit that the order is bad in the eyes of law 


because an accused has a right to fair trial. He should be 


provided all the documents which may bring justice. He 


would submit that the documents may not be withheld by 


the prosecution. 


6. In support of his contention learned counsel for 


the petitioner placed reliance on principle of law, as laid 


down by the Hon’ble Supreme Court in the cases of:- 


a) Criminal Trials Guidelines Regarding 


Inadequacies and Deficiencies In Re. vs. 


State of Andhra Pradesh and others, 


(2021)10 SCC, 598. 


b) Suresh Pal and another vs. State of Bihar 


and another, 2006 SCC OnLine Pat 1160. 


c) Jamuna Chaudhary and others vs. State of 


Bihar, (1974)3 SCC, 774. 


d) Narendra Kumar Soni vs. State of 


Rajasthan, Through P.P., S.B. Criminal 


Miscellaneous (Petition) No.4342/2024, 


High Court of Judicature for Rajasthan, 


Bench at Jaipur. 


7.   In the case of Criminal Trials Guidelines (supra), 


reference has been made to the para 11 of the judgment, 


which reads as follows:- 
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 “11. The Amici Curiae pointed out that at the 


commencement of trial, accused are only furnished with 


list of documents and statements which the prosecution 


relies on and are kept in the dark about other material, 


which the police or the prosecution may have in their 


possession, which may be exculpatory in nature, or 


absolve or help the accused. This Court is of the opinion 


that while furnishing the list of statements, documents 


and material objects under Sections 207/208 CrPC, the 


Magistrate should also ensure that a list of other 


materials, (such as statements, or objects/documents 


seized, but not relied on) should be furnished to the 


accused. This is to ensure that in case the accused is of 


the view that such materials are necessary to be produced 


for a proper and just trial, she or he may seek appropriate 


orders, under CrPC [“91. Summons to produce 


document or other thing.—(1) Whenever any court or 


any officer in charge of a police station considers that the 


production of any document or other thing is necessary or 


desirable for the purposes of any investigation, inquiry, 


trial or other proceeding under this Code by or before 


such Court or officer, such Court may issue a summons, 


or such officer a written order, to the person in whose 


possession or power such document or thing is believed 


to be, requiring him to attend and produce it, or to 


produce it, at the time and place stated in the summons 


or order.(2) Any person required under this section merely 


to produce a document or other thing shall be deemed to 


have complied with the requisition if he causes such 


document or thing to be produced instead of attending 


personally to produce the same.(3) Nothing in this section 


shall be deemed—(a) to affect Sections 123 and 124 of the 


Indian Evidence Act, 1872 (1 of 1872), or the Bankers' 


Books Evidence Act, 1891 (13 of 1891) or(b) to apply to a 


letter, postcard, telegram or other document or any parcel 


or thing in the custody of the postal or telegraph 


authority.”] for their production during the trial, in the 
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interests of justice. It is directed accordingly; the Draft 


Rules have been accordingly modified. [Rule 4(i)]” 


8.  Similarly, in the case of Suresh Pal (supra), 


reference has been made to observation made by the 


Hon’ble Supreme Court in para 6 of the judgment, in 


which, the Hon’ble Supreme Court observed as, “If the 


prosecution has with it evidence which would throw 


light upon the true facts then it is for the prosecutor 


to bring those facts on record. The prosecutor is the 


first Judge of the truth of the case. He cannot 


withhold documents only with a view to advance the 


case of the informant. He has to advance the cause of 


justice in bringing an accused to trial. The prosecutor 


would be failing in his duty if the aforesaid 


documents, the existence of which is not denied, is 


not brought on record. It would lead to miscarriage of 


justice. …………………………………………………………….. 


……………………………………………” 


9. In the case of Jamuna Chaudhary also, the 


Hon’ble Supreme Court inter alia observed that, “ The 


duty of the Investigating Officers is not merely to 


bolster up a prosecution case with such evidence as 


may enable the Court to record a conviction but to 


bring out the real unvarnished truth.” 







 6 


10. In the case of Narendra Kumar Soni (supra), the 


Hon’ble Rajasthan High Court interpreted principles of 


natural justice and in para  15 observed as follows:- 


 “15. As principles of natural justice are integral part of 


fair trial under Article 21 of the Constitution of India, any 


denial of the best available evidence or effective and 


substantial hearing to accused in proving defence would 


amount to denial of free and fair trial.” 


11. Learned State counsel would submit that the 


documents of which copies are required by the revisionist 


is not part of the police record. They were not on record.  


12. Learned counsel for the victim would submit that 


the petitioner may bring the documents on his own. It is 


also argued that the principles of law, as has been relied 


by the petitioner only laid down the principle that the 


Investigating Officer should collect all the material that 


may assist the court to bring out the truth. It is also 


submitted that only copies of such documents are to be 


provided which had been collected by the Investigating 


Officer during investigation and no other document may 


be provided at this stage.  
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13. In fact, in the instant case the provision of 


Section 207 of the Code is to be applicable. Section 207 


reads as follows:- 


“207. Supply to the accused of copy of police 
report and other documents.—In any case where the 
proceeding has been instituted on a police report, the 
Magistrate shall without delay furnish to the accused, free 
of cost, a copy of each of the following:— 


(i) the police report; 


(ii) the first information report recorded under 
Section 154; 


(iii) the statements recorded under sub-section (3) of 
Section 161 of all persons whom the 
prosecution proposes to examine as its 
witnesses, excluding therefrom any part in 
regard to which a request for such exclusion 
has been made by the police officer under sub-
section (6) of Section 173; 


(iv) the confessions and statements, if any, recorded 
under Section 164; 


(v) any other document or relevant extract thereof 
forwarded to the Magistrate with the police 
report under sub-section (5) of Section 173: 


 Provided that the Magistrate may, after perusing 
any such part of a statement as is referred to in 
clause (iii) and considering the reasons given by 
the police officer for the request, direct that a 
copy of that part of the statement or of such 
portion thereof as the Magistrate thinks proper, 
shall be furnished to the accused: 


 Provided further that if the Magistrate is 
satisfied that any document referred to in clause 
(v) is voluminous, he shall, instead of furnishing 
the accused with a copy thereof, direct that he 
will only be allowed to inspect it either 
personally or through pleader in Court.” 


14. Admittedly, in the instant case, the copies of the 


documents of which copies are sought by the petitioner 


are not part of the police record. They have not been 


collected by the Investigating Officer during investigation. 


It is true that the Investigating Officer has to collect all 
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the material which may unearth the truth leaving it to the 


court to take a final call with the matter while deciding 


the guilt or otherwise of an accused. Copies of all such 


documents that are collected by the Investigating Officer 


are to be provided to an accused when he appears at the 


stage of 207 or 208 of the Code, as the case may be. 


15. It does not mean that no further documents may 


be requisitioned by an accused during trial. He has every 


right to do so. But, as stated, those documents cannot be 


claimed at the stage of 207 and 208 of the Code. In order 


to ensure fair trial, if an accused applies for summoning 


certain documents, the court may consider relevancy or 


otherwise of such document at an appropriate stage and 


may summon them. But, that stage has yet not arrived. 


Therefore, this Court is of the view that the court below 


has rightly dismissed the application filed by the 


revisionist. Accordingly, there is no reason to interfere in 


the impugned order. Accordingly, the petition deserves to 


be dismissed at the stage of admission itself. 


16. The petition is dismissed in limine.   


 


 


                 (Ravindra Maithani, J.)   
                 13.02.2025                           
Sanjay 
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              RESERVED  


I N  THE HI GH COURT OF UTTARAKHAND  


AT NAI NI TAL 


 
         THE HON’BLE SRI  JUSTI CE ALOK KUMAR VERMA 


 


0 6 TH JANUARY, 2 0 2 5  
 


CI VI L REVI SI ON NO.7 2  of 2 0 2 2  


         


Aminder Singh Bal.       . . ... Revisionist  


 


Versus  


 


Ms. Amena Bal and Others.                      . .…Respondents 


 


 


Counsel for the Revisionist   :  Mr. Siddhartha Singh,  


       Advocate.   


 


Counsel for the Respondent   :  Mr. Satwik Verma, Senior 


No.1-plaint iff.     Advocate with Mrs.   


       Sunayana Kohli Kothari,   


       Advocate.  


       


       Reserved on : 05.11.2024 


             Delivered on : 06.01.2025  


 


Hon’ble Alok Kum ar Verm a,J. 
 


  The challenge in this Civil Revision, filed under 


Sect ion 115 of the Code of Civil Procedure, 1908 ( in short , 


“CPC” ,)  is to an order dated 07.07.2022, passed by learned 


Senior Civil Judge, Nainital in Original Suit  No.89 of 2021, 


“Ms. Am ena Bal Vs. Mr. Aminder Singh Bal and Others” , 


whereby, the Applicat ion, filed by the revisionist -defendant  


no.1 under Order VI I  Rule 11 (d)  CPC, has been dism issed. 


By the im pugned order, the t r ial court  has held that  the 


land- in-quest ion is not  being used for agricultural purposes, 


hence the civil court  has the jurisdict ion to t ry the suit .    
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2 .  The respondent  no.1-plaint iff filed the said Original 


Suit  No.89 of 2021 before the t r ial court  with the following 


prayers: -  


 “ (a)  Pass a Prelim inary Decree in favour of the plaint iff 


 and against  Defendant  No.1 to the effect  that  the 


 Plaint iff is owner to 1/ 2 share of the Suit  Property i.e. 


 Orchard-cum -House at  village Bohrakot , Ram garh 


 (Malla) , Kum au, Tehsil and Zila Nainital,  Ut tarakhand-


 263137 adm easuring approxim ately 36 Naali and 3 


 Muthi com prised in Khatauni and Khata No.163 & 209, 


 Khasra No.5016 & 5021 of approxim ately 0.1600 


 hectares and 0.7260 hectares respect ively having 


 current  Khata No.00005;  and  


 (b)  Appoint  a Local Com missioner to divide the suit  


 property into two equal shares;  and 


 (c)  Pass a Final Decree of ½  share in favour of the 


 Plaint iff and against  Defendant  No.1 as per the report  


 of the Local Comm issioner;  and 


 (d)   Appoint  a Local Commissioner to take accounts of 


 the income/ revenue generated from  the suit  property 


 on being used as a Hotel/ Resort  and pass a decree in 


 favour of the Plaint iff and against  the Defendants to 


 pay of 50%  of the said net  income to the Plaint iff 


 together with interest  @18%  per annum  from  the date 


 of accrual t ill such t im e the same is paid;  and  


 (e)  Pass a decree of perm anent  injunct ion rest raining 


 the Defendant  No.1, his agents, nominees, assigns, 


 servants from alienat ing, t ransferring, leasing, 


 encum bering or altering the st ructure and nature of the 


 suit  property in any m anner whatsoever;  and  


 ( f)   Award cost  of the suit .   
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 (g)   Pass such other order(s)  as this Hon’ble Court  


 m ay deem  just  and proper under the facts and 


 circumstances of the case to do com plete just ice” .  


 


3 .  The case of the respondent  no.1-plaint iff is that  


the father of the plaint iff and defendant  no.1 died intestate 


on 06.11.2010 leaving behind his wife Sm t. I ndra Bal, 


daughter (plaint iff)  and son (defendant  no.1) . I n the year, 


1995, the father and the m other of the plaint iff and the 


defendant  no.1 purchased a resident ial old 


bungalow/ outhouse and land appurtenant  thereto as an 


Orchard at  village, Bohrakot , Ram ghar (Malla) , Kum aun, 


Tehsil and Dist r ict  Nainital,  Ut tarakhand adm easuring 


approxim ately 36 Nali and 3 Muthi comprised in Khatauni 


and Khata No.163 and 209, Khasra no.5016 and 5021 of 


approxim ately 0.1600 hectares and 0.7260 hectares 


respect ively having current  Khata No.00005 (suit  property)  


from  one Sri Kishan Singh by vir tue of a registered sale 


deed. Thereafter, the suit  property was mutated in the 


revenue records in the name of the father and mother of the 


plaint iff and defendant  no.1. The suit  property was nam ed 


as “Taradale Cot tage” . The suit  property com prises of 06 


well decorated and well furnished rooms. Since incept ion, 


the suit  property was ut ilized as Residence-cum -Heritage 


Resort .  The suit  property is used to carry out  com mercial 


act ivit ies by rent ing out  room s for short  stay in the suit  
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property. On dem ise of Sm t. I ndra Bal in the year, 2016, an 


agreem ent  was reached between the plaint iff and the 


defendant  no.1 that  all the propert ies left  behind by the 


parents shall be divided in equal share between them. The 


plaint iff understands that  the defendant  no.1 holding out  


him self to be the sole owner of the suit  property had entered 


into an agreement  with defendant  no.2 and defendant  no.3 


allowing them  to m anage and run the affairs of the Resort , 


room s whereof are being offered on rent  under the name 


and style, “Seclude Hotels Home Stay” . The plaint iff has 


undivided 1/ 2 share in the suit  property. She has been kept  


in dark about  the said agreement . The suit  property is being 


used as a Hotel/ Resort  for stay.   


4 .  Heard Mr. Siddhartha Singh, learned counsel for 


revisionist  and Mr. Satwik Verma, learned Senior Advocate 


with Mrs. Sunayana Kohli Kothari,  learned counsel for 


respondent  no.1. 


5 .  Mr. Siddhartha Singh, Advocate, has contended 


that  the revisionist -defendant  no.1 had filed the Applicat ion 


under Order VI I  Rule 11(d)  CPC in the said original suit  on 


the ground that  the suit  property, including resort  and the 


land appurtenant  thereto, is st ill agricultural land as per the 


plaint  case. The suit  property has not  been declared as non-


agricultural land under Sect ion 143 of the Ut tar Pradesh 


Zam indari Abolit ion and Land Reforms Act , 1950 (as 
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applicable in the State of Ut tarakhand)  ( in short ,  “Act , 


1950” ) . The suit  property comes within the purview of the 


provisions of the Act , 1950 because the suit  property is st ill 


recorded as agricultural land in the revenue records. 


Therefore, the or iginal suit ,  filed for part it ion, rendit ion of 


account  and perm anent  prohibitory injunct ion, is apparent ly 


barred by Sect ion 331 of the Act , 1950. Mr. Siddhartha 


Singh, Advocate submit ted that  as per the plaint , the 


plaint iff is not  a Bhumidhar. Therefore, the provisions of 


Sect ion 331 A of the Act , 1950 are not  applicable in this 


case. He has relied on the judgment  dated 18.11.1972, 


passed by Allahabad Revenue Board in SA No.4 0  of 1 9 6 6 -


6 7  ”Keshav Das vs. Gaon Sabha ” ,  in which it  was held 


that  the condit ion precedent  to the provisions of Sect ion 331 


A of the Act , 1950 being brought  into play is that  the suit  


m ust  relate to the land held by a Bhumidhar.   


6 .  Mr. Satwik Verm a, learned Senior Advocate, for 


the respondent  no.1-plaint iff,  on the other hand, has 


contended that  as per the plaint , the land- in-quest ion is st ill 


recorded as agricultural property in the revenue records but  


the suit  property is used comm ercially as a resort .  The 


defendant  no.2 and defendant  no.3 represent  “Seclude 


Hotels Home Stay” . The room s of the suit  property are being 


offered on rent  to public at  large/ tourists by defendant  no.2 


and defendant  no.3 under the nam e and style of “Seclude 
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Hotels Hom e Stay” . The suit  property is not  being used for 


the purpose of agriculture, hort iculture or anim al husbandry, 


which includes pisciculture and poult ry farm ing.   


7 .  Mr. Satwik Verma, learned Senior Advocate for the 


respondent  no.1-plaint iff has argued that  for invoking clause 


(d)  of Order VI I  Rule 11 CPC, only the averm ents in the 


plaint  would be relevant  and it  is set t led posit ion of law that  


no m aterial except  the plaint  or the docum ents annexed with 


the plaint  can be considered at  the stage of considerat ion of 


applicat ion under Order VI I  Rule 11(d)  CPC. He has relied 


upon the judgm ent , passed by the Hon’ble Suprem e Court  in  


Geetha vs. Nanjundasw am y and Others, 2 0 2 3  SCC 


OnLine SC 1 4 0 7  and the judgment  dated 30.11.2023, 


passed by the Hon’ble Supreme Court  in Special Leave 


Pet it ion ( C)  No.1 9 4 6 5  of 2 0 2 1 , “Eldeco Housing and 


I ndustr ies Lim ited vs. Ashok Vidyarthi and Others” .   


8 .  Mr. Satwik Verm a, learned Senior Advocate has 


argued that  if in any suit , relat ing to land held by a 


Bhumidhar, the quest ion arises whether the land- in-quest ion 


is or is not  used for purposes connected with agriculture, 


hort iculture or anim al husbandry, which includes pisciculture 


and poult ry farm ing, and a declarat ion has not  been m ade in 


respect  of such land under Sect ion 143 of the Act , 1950 or 


144 of the Act , 1950, it  would be appropriate for the Court  


to fram e the issue on the quest ion and send the record to 
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the Assistant  Collector in-charge of the sub-division for 


deciding that  issue as per the provisions of Sect ion 331 A of 


the Act , 1950 but  in the present  case the provisions of 


Sect ion 331 A of the Act , 1950 are not  at t racted because it  


is an admit ted fact  between the part ies that  the land- in-


quest ion is being used comm ercially as a resort .   


9 .  Order VI I  Rule 11 CPC reads as under : -  


“1 1 . Reject ion of plaint . 


The plaint  shall be rejected in the following cases-  


 (a)  where it  does not  disclose a cause of act ion;  


 (b)  where the relief claimed is undervalued, and the 


 plaint iff,  on being required by the Court  to correct  the 


 valuat ion within a t im e to be fixed by the Court , fails to 


 do so;  


 (c)  where the relief claim ed is properly valued but  the 


 plaint  is writ ten upon paper insufficient ly stamped, 


 and the plaint iff,  on being required by the Court  to 


 supply the requisite stamp-paper within a t ime to be 


 fixed by the Court , fails to do so;  


 (d)  where the suit  appears from the statement  in the 


 plaint  to be barred by any law:  


 (e)  where it  is not  filed in duplicate;  


 ( f)  where the plaint iff fails to com ply with the 


 provisions of Rule 9;  


Provided that  the t im e fixed by the Court  for the 


correct ion of the valuat ion or supplying of the requisite 


stam p-paper shall not  be extended unless the Court , 


for reasons to be recorded, is sat isfied that  the plaint iff 


was prevented by any cause of an except ional nature 


from  correct ing the valuat ion or supplying the requisite 


stam p-papers, as the case m ay be, within the t ime 
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fixed by the Court  and that  refusal to extend such t ime 


would cause grave injust ice to the plaint iff.”  


 


1 0 .  Sect ion 3(14)  of the Act , 1950 defines the term 


“ land”  as under: -  


 “3(14)  “ land”  except  in Sect ions 109, 143 and 144 


 and Chapter VI I  m eans land held or occupied for


 purposes connected with agriculture, hort iculture or 


 anim al husbandry and includes pisciculture and 


 poult ry farm ing.”    


1 1 .  Sect ion 331, Sect ion 331A, Sect ion 143 and 


Sect ion 144 of the Act , 1950 read as follows: -  


 “3 3 1 . Cognizance of suits, etc. under this Act .-  (1)  


Except  as provided by or under this Act , no court  other than 


a court  m ent ioned in Colum n 4 of Schedule I I  shall, 


notwithstanding anything contained in the Civil Procedure 


Code, 1908, take cognizance of any suit ,  applicat ion, or 


proceedings m ent ioned in Colum n 3 thereof or of a suit , 


applicat ion or proceedings based on a cause of act ion in 


respect  of which any relief could be obtained by m eans of 


any such suit  or applicat ion:   


Provided that  where a declarat ion has been m ade 


under Sect ion 143 in respect  of any holding or 


part  thereof, the provisions of Schedule I I  in so far 


as they relate to suits, applicat ions or proceedings 


under Chapter VI I I ,  shall not  apply to such holding 


or part  thereof.  


Explanat ion. -  I f the cause of act ion is one in 


respect  of which relief m ay be granted by the 


revenue court ,  it  is im m aterial that  the relief 


asked for from  the civil court  m ay not  be ident ical 
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to that  which the revenue court  would have 


granted.  


(1-A)  Notwithstanding anything in sub-sect ion ( i) , 


an object ion that  a court  m ent ioned in Colum n 4 


of Schedule I I ,  or, as the case m ay be, a civil 


court , which had no jurisdict ion with respect  to the 


suit ,  applicat ion or, proceeding, exercised 


jur isdict ion with respect  thereto shall not  be 


entertained by any appellate or revisional court  


unless the object ion was taken in the court  of first  


instance at  the earliest  possible opportunity and in 


all cases where issues are set t led, at  or before 


such set t lem ent , and unless there has been a 


consequent  failure of just ice.  


(2)  Except  as hereinafter provided no appeal shall 


lie from  an order or decree passed under any of 


the proceedings m ent ioned in Column 3 of the 


Schedule aforesaid. 


(3)  An appeal shall lie from  any decree or from  an 


order passed under Sect ion 47 or an order of the 


nature ment ioned in Sect ion 104 of the Code of 


Civil Procedure, 1908 or in Order 43, Rule 1 of the 


First  Schedule to that  Code, passed by a court  


m ent ioned in Colum n 4 of Schedule I I  to this Act  


in proceedings m ent ioned in Colum n 3 thereof to 


the court  or authority m ent ioned in Colum n 5 


thereof. 


(4)  A second appeal shall lie on any of the grounds 


specified in Sect ion 100 of the Code of Civil 


Procedure, 1908 from  the final order or decree, 


passed in an appeal under sub-sect ion (3) , to the 


authority, if any, m ent ioned against  it  in Colum n 6 


of the Schedule aforesaid.”  
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 “3 3 1 - A. Procedure w hen plea of land being used 


for agricultural purposes is raised in any suit -   


 (1)  I f in any suit ,  relat ing to land held by a 


 bhumidhar, inst ituted in any court ,  the quest ion ar ises 


 or is raised whether the land in quest ion is or is not  


 used for purposes connected with agriculture, 


 hort iculture or  anim al  husbandry, which includes 


 pisciculture and poult ry  farm ing, and a declarat ion 


 has not  been m ade in respect  of such land under 


 Sect ion 143 or 144, the court  shall fram e an  issue on 


 the quest ion and send the record to the Assistant  


 Collector in-charge of the sub-division for the decision 


 of that  issue only:  


 Provided  that   where the suit  has been inst ituted in the 


 court   of  Assistant   Collector  in-charge of  the sub-


 division, it  shall proceed  to decide the quest ion in 


 accordance with the provisions of  Sect ion 143 or 144, 


 as the case m ay be. 


(2)  The Assistant  Collector in-  charge of the sub-division 


after refram ing the issue, if necessary, shall  proceed to 


decide such issue in the m anner laid down for the 


m aking of a declarat ion under Sect ion 143 or 144, as 


the case m ay be, and return the record together with 


his finding thereon to the court  which referred the 


issue. 


 (3)   The court  shall then proceed to decide the suit  


 accept ing the  finding of the Assistant  Collector in-


 charge of the sub-division on the issue referred to it . 


 (4)  The finding of the Assistant  Collector in-charge 


 of the sub-division on the issue referred to it  shall,  for 


 the purposes of appeal, be deemed to be part  of the 


 finding of the court  which referred the issue.”  
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“1 4 3 . Use of a  holding for industr ia l or  resident ial 


purposes.-  (1)  Where bhumidhar with t ransferable 


r ights uses his holding or part  thereof for a purpose not  


connected with agriculture, hort iculture or anim al 


husbandry which includes pisciculture and poult ry 


farm ing, the Assistant  Collector- in-charge of the sub-


division m ay, suo m otu or on an applicat ion, after 


m aking such enquiry as m ay be prescribed, make a 


declarat ion to that  effect . 


(1-A)  Where a declarat ion under sub-sect ion (1)  has to 


be m ade in respect  of a part  of the holding, the 


Assistant  Collector- in-charge of the sub-division m ay in 


the m anner prescribed dem arcate such part  for the 


purposes of such declarat ion. 


(2)  Upon the grant  of the declarat ion ment ioned in 


sub-sect ion (1)  the provisions of this Chapter (other 


than this sect ion)  shall cease to apply to the bhumidhar 


with t ransferable rights, with respect  to such land and 


he shall thereupon be governed in the m at ter of 


devolut ion of the land by personal law to which he is 


subject . 


(3)  Where a bhumidhar with t ransferable rights has 


been granted, before or after the comm encement  of 


the Ut tar Pradesh Land Laws (Am endm ent)  Act , 1978, 


any loan by the Ut tar Pradesh Financial Corporat ion or 


by any other Corporat ion owned or cont rolled by the 


State Government , on the security of any land held by 


such bhumidhar, the provisions of this chapter other 


than this sect ion shall cease to apply to such 


bhumidhar with respect  to such land and he shall 


thereupon be governed in the mat ter of devolut ion of 


the land by personal law to which he is subject .”    
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“1 4 4 . Use of land for agricultural purposes:- (1)  


Whenever any land held by a bhumidhar which is not  


used for the purposes connected with agriculture, 


hort iculture or anim al husbandry which includes 


pisciculture and poult ry farm ing has becom e land used 


for such purpose, the Assistant  Collector- in-charge of 


the sub-division m ay, suo m otu or on an applicat ion, 


after m aking such enquiry as m ay be prescribed m ake 


a declarat ion to that  effect  and thereupon, the 


bhumidhar shall, as respects the land, be subject  to the 


provisions of this chapter.  


(2)  Upon the grant  of the declarat ion under sub-


sect ion (1)  in respect  of any land, any person other 


than the bhumidhar in possession of the plot  shall-  


(a)  if he holds it  under any contract  or lease which is 


inconsistent  with any of the provisions of this chapter, 


be deemed to be an occupant  liable to ejectment  under 


Sect ion 209;   


(b)  if he holds it  under any cont ract  or lease which is 


not  inconsistent  with any of the provisions of this 


chapter, be ent it led to the rights in the land determ ined 


in accordance with the provisions thereof. 


(3)  Any cont ract  or lease referred to in sub-clause (a)  


of sub-sect ion (2)  which is inconsistent  with the 


provisions of this chapter shall, to the extent  of the 


inconsistency, becom e void with effect  from  the date of 


declarat ion:   


Provided that  any m ortgage with possession exist ing on 


any such land shall,  to the extent  of the am ount  due 


and secured on such land, be deem ed to have been 


subst ituted by a sim ple mortgage carrying such rate of 


interest  as m ay be prescribed.”   
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1 2 .  Order VI I  Rule 11 (d)  CPC provides that  the plaint  


shall be rejected “where the suit  appears from  the statement  


in the plaint  to be barred by any law.”  The averments in the 


plaint  are germ ane. Hence, in order to decide whether the 


suit  is barred by any law, it  is the statement  in the plaint  


which will have to be const rued. The quest ion as to whether 


the suit  is barred by any law, would always depend upon the 


facts and circum stances of each case. The plaint  can be 


rejected under Order VI I  Rule 11 CPC if condit ions 


enumerated in the said provision are fulfilled. The power 


under Order VI I  Rule 11 CPC can be exercised by the Court  


at  any stage of the suit .  The relevant  facts which need to be 


looked into for deciding the applicat ion are the averments of 


the plaint  only. Whether the suit  is barred by any law must  


be determ ined from  the statem ents in the plaint . The 


averments of the plaint  have to be read as a whole to find 


out  whether the suit  is barred by any law. The averm ents in 


the writ ten statement  as well as the content ions of 


defendant  are wholly imm aterial while considering the 


prayer of the defendant  for reject ion of the plaint .  


1 3 .  I n the present  case, as per the paragraph no.1 of 


the plaint , the suit ,  inter-alia, is for part it ion of a resort  and 


land appurtenant  thereto. A meaningful reading of the plaint  


m akes it  abundant ly clear that  the suit  has been filed in 


respect  of the resort  and the land appurtenant  thereto. As 
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per the plaint , the land is being used comm ercially in the 


form  of a resort  but  there is no averment  in the plaint  that  


the land appurtenant  to the said resort ,  which is suit  


property and is st ill recorded as agricultural land, is also 


being used comm ercially. 


1 4 .  Sect ion 331 of the Act , 1950 lays down that  no 


court  other than a court  ment ioned in Colum n 4 of Schedule 


I I  shall take cognizance of any suit ,  applicat ion or 


proceedings m ent ioned in Colum n 3 thereof or of a suit , 


applicat ion or proceedings based on a cause of act ion in 


respect  of which any relief could be obtained by m eans of 


any such suit  or applicat ion but  the quest ion whether suit  


land is or is not  used for purposes connected with 


agriculture, hort iculture or anim al husbandry, which includes 


pisciculture and poult ry farm ing, cannot  be determ ined by a 


civil court .  Where a dispute regarding the nature of land is 


raised in a suit  and a declarat ion under Sect ion 143 or 


Sect ion 144 of the Act , 1950 had not  been issued, the t r ial 


court  was bound to refer the issue under Sect ion 331 A of 


the Act , 1950. The court  dealing with a suit  in which the said 


quest ion arises cannot  proceed to determ ine the said 


quest ion itself ignoring the provisions of Sect ion 331 A of the 


Act , 1950. I t  should be determ ined by following the 


procedure laid down in Sect ion 331 A of the Act , 1950.  
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1 5 .  I n the result ,  the Revision is allowed accordingly. 


The im pugned order dated 07.07.2022, passed by learned 


Senior Civil Judge, Nainital,  is set  aside. The m atter is sent  


back with a direct ion to the concerned court  to fram e an 


issue on the quest ion whether the ent ire land- in-quest ion is 


or is not  used for purposes connected with agriculture, 


hort iculture or anim al husbandry which includes pisciculture 


and poult ry farm ing and after fram ing the said issue send 


the record to the Assistant  Collector in-charge of the sub-


division for the decision on the said issue.  


1 6 .  There shall be no orders as to costs.     


         


_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  


ALOK KUMAR VERMA, J. 
 


Date: 06.01.2025 
JKJ/ Neha  
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Civil Revision No. 53 of 2023 


07 January, 2025 


 
        


Mohd. Khalid           …Revisionist 
 


Versus 
 


Suresh Chandra         …Respondent 
 
Present:- 


1. Mr. Lalit Sharma, learned counsel for the revisionist.  


2. Mr. Siddhartha Sah along with Mr. Neeraj Garg, learned counsel for 
the respondent.  


 
 


Hon'ble Vivek Bharti Sharma, J. 
 


  This present revision is preferred with 


prayer to set-aside the impugned order dated 


25.03.2023 passed by the Judge SCC/2nd 


Additional District Judge, Haldwani, District 


Nainital in Misc. SCC Case No. 06 of 2022 as well 


as the judgment and order dated 04.08.2022 


passed by the Judge SCC/2nd Additional District 


Judge, Haldwani, District Nainital in SCC Case 


No. 11 of 2019.   


2.  Heard. 


3.  Admit the revision. 


4.  Vide judgment and order dated 04.08.2022, 


the Judge Small Causes Court, Nainital in SCC Case 


No. 11 of 2019 ‘Suresh Chandra vs. Mohd. Khalid’, 


allowed the application of the respondent/landlord 
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for eviction on the ground of non-payment of rent 


thereby directing the revisionist/tenant/defendant to 


handover the peaceful vacant possession of the 


tenanted premises to the 


respondent/applicant/landlord and to pay the 


arrears of rent amounting to `37,613/- with simple 


interest @ 3.5% and to pay the damages and mesne 


profit @ `800/- per month from 18.05.2019 till the 


date of handing over the peaceful vacant possession 


of the tenanted premises to the respondent/landlord.  


5.  Thereafter, the revisionist/tenant filed an 


application under Order 9 Rule 13 CPC before the 


trial court of Small Causes and the same was 


registered as Misc. Small Causes Case No. 06 of 2022 


‘Mohd. Khalid vs. Suresh Chandra’   


  The learned Small Causes Court, Nainital 


vide its another impugned order dated 25.03.2023, 


dismissed the said application.  


6.    Aggrieved by impugned judgment of Small 


Causes Court, Nainital dated 04.08.2022 in Small 


Causes Case No. 11 of 2019, and 


  Order dated 25.03.2023 of Small Causes 


Court in Misc. Small Causes Case No. 06 of 2022, 


the present single revision is preferred.   


Submissions on behalf of the revisionist/tenant 


7.  Learned counsel for the revisionist/tenant 


would submit that the trial court of Small Causes 


erred in dismissing the application under Order 9 
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Rule 13 CPC without considering the fact that the 


judgment dated 04.08.2022 was passed due to the 


lack of knowledge to the revisionist/tenant about the 


date fixed and ill health of the revisionist/tenant’s 


counsel; that, the trial court of Small Causes erred in 


closing the opportunity of cross-examination in a 


hurried manner, therefore, the revisionist/tenant 


could not get an opportunity to defend his case 


properly; that, the trial court without any cogent 


evidence, passed the impugned judgment dated 


04.08.2022 thereby directing the revisionist/tenant 


to vacate the tenanted premises on the grounds of 


non-payment of rent and to pay the arrears of rent 


and damages as stated above. 


Submissions on behalf of the 


respondent/landlord. 


8.   Mr. Siddhartha Sah along with Mr. Neeraj 


Garg, counsel for the respondent/landlord would 


submit that the grounds taken in the present 


revision and the submissions made by the learned 


counsel for the revisionist/tenant are not only 


misplaced but misconceived to the extent that these 


are nothing but sheer concoction; that, the 


revisionist/tenant had appeared before the trial court 


of Small Causes and filed his written statement; that, 


he had got the full opportunity to defend his case and 


if anything happens to his perceived disadvantage, 


then that is nothing but his own failing to adduce his 


evidence despite opportunity, for which the trial 


court cannot be blamed for; that, the application 
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under Order 9 Rule 13 CPC filed before the trial court 


of Small Causes registered as Misc. Small Causes 


Case No. 06 of 2022 is a camouflage to mislead the 


present Court as the judgment was not ex-parte and 


by filing this application, they wanted to assail the 


main judgment dated 04.08.2022, which was beyond 


limitation.  


9.  He would further submit that categorical 


objections have been taken in the reply/objections by 


the respondent/landlord, whereby it has been 


submitted that a single revision cannot be 


maintainable against the two judgment/order; that, 


the main judgment passed much earlier in time 


cannot be assailed along-with the order on the 


application filed under Order 9 Rule 13 CPC, which 


was decided in separate miscellaneous Small Causes 


Case No. 06 of 2022.  


10.  He would further submit that the present 


revision against the main judgment dated 04.08.2022 


passed by the trial court of Small Causes in Small 


Causes Case No. 11 of 2019, is beyond limitation as 


the present revision is filed on 11.04.2023, as per the 


report of the Registry, hence time barred.  


11.  He would further submit that even the 


impugned order passed in Misc. Small Causes Case 


No. 6 of 2022 cannot be faulted with for the reason 


that as per the proviso to Section 17 of the Provincial 


Small Cause Courts Act, 1887 no such an 


application could have been filed without depositing 


the arrears of rent or by giving security for the 
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performance of decree.  


12.  He would further submit that it is an 


admitted fact that no such deposition was made by 


the revisionist/tenant in the trial court with the 


application under Order 9 Rule 13 Civil Procedure 


Code. 


13.  Considered and perused the record in 


the light of the submissions made by learned 


counsel for the respective parties.  


14.  It is pertinent to mention that the main 


judgment in Small Causes Case No. 11 of 2019 was 


passed by the learned trial court of Small Causes on 


04.08.2022 and this revision is filed on 11.04.2023. 


Apparently, the present revision assailing the main 


judgment dated 04.08.2022 is much beyond the 


period of limitation provided for filing the revision.  


  It is also pertinent to note that the 


revisionist/tenant has not filed any application for 


condonation of delay in filing the present revision 


against the main judgment dated 04.08.2022, 


therefore, the revision against the main judgment 


dated 04.08.2022 is beyond limitation, hence, 


liable to be dismissed on this count itself without 


going into the merits of the case. 


15.  The revisionist/tenant has also challenged 


the order of dismissal of the application under Order 


9 Rule 13 CPC dated 25.03.2023 passed in Misc. 


Small Causes Case No. 06 of 2022.  
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  In the impugned order, the learned trial 


court of Small Causes has unequivocally observed 


that the main impugned judgment dated 


04.08.2022 in Small Causes Case No. 11 of 2019 


was not an ex-parte judgment as full and 


complete opportunity was provided to the 


revisionist/tenant, but the opportunity to defend the 


case was not availed by the revisionist/tenant, only 


then the judgment dated 04.08.2022 in Small Causes 


Case No. 11 of 2019 was passed, therefore, the 


application under Order 9 Rule 13 CPC was not 


maintainable.  


  But in the memo of revision, no specific 


ground challenging this observation of the learned 


trial court of Small Causes is taken by the 


revisionist/tenant, nor submitted by him at the time 


of argument of the case.    


16.  It is also important to note that in the 


impugned order dated 25.03.2023 in Misc. Small 


Causes Case No. 06 of 2022, the learned trial court 


of Small Causes further observed that in main Small 


Causes Case No. 11 of 2019 a third party had filed 


an application under Order 1 Rule 10(2) read with 


Section 151 CPC stating that the third party had 


purchased the tenanted premises from the 


revisionist/tenant, and therefore, he has an interest 


in the tenanted premises.  That application of third 


party was rejected by the learned trial court of Small 


Causes on 15.07.2022.  


  It is also observed by the learned trial court 
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of Small Causes in the impugned order dated 


25.03.2023 that the revisionist/tenant was afforded 


full and complete opportunity to adduce the evidence 


in his defence, but he himself absented and did not 


avail the benefit of the said opportunity given to him 


in order to delay the adjudication of Small Causes 


Case No. 11 of 2019. Consequently with above  


observation, the learned trial court of Small Causes 


dismissed the application under Order 9 Rule 13 


read with Section 151 CPC.  


  Last but not least  


17.  In the impugned order dated 25.03.2023, 


the learned trial court of Small Causes also observed 


that the application under Order 9 Rule 13 read with 


Section 151 CPC was dismissed as direction of 


proviso to Section 17 of the Provincial Small Cause 


Courts Act, 1887 was not complied with by 


revisionist/tenant. The Section 17 of the Provincial 


Small Cause Courts Act, 1887 is as under:-  


“Section 17. Application of the Code of Civil 


Procedure.—(1) [The procedure prescribed in the Code of 


Civil Procedure, 1908 (5 of 1908), shall save in so far as is 


otherwise provided by that Code or by this Act,] be the 


procedure followed in a Court of Small Causes, in all suits 


cognizable by it and in all proceedings arising out of such 


suits:  


 Provided that an applicant for an order to set aside a 


decree passed ex parte or for a review of judgment shall, at 


the time of presenting his application, either deposit in the 


Court the amount due from him under the decree or in 


pursuance of the judgment, or give [such security for 


the performance of the decree or compliance with the 
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judgment as the Court may, on a previous application made 


by him in this behalf, have directed.”  


  Therefore, at the time of filing the 


application under Order 9 Rule 13 CPC the 


revisionist/tenant had to deposit the arrears of rent 


as per mandate of proviso to Section 17 of the Act. 


  Hon’ble Supreme Court in its judgment 


‘Kedarnath vs. Mohan Lal Kesarwari and others, 


2002(2) SCC 16’ on the point whether the 


application under Order 9 Rule 13 CPC without 


complying with the proviso to Section 17 of the Act is 


maintainable or not observed in paragraph nos. 8 & 


9 of the judgment (supra) as under:-  


“8. A bare reading of the provision shows that the 


legislature has chosen to couch the language of the 


proviso in a mandatory form and we see no reason 


to interpret, construe and hold the nature of the 


proviso as directory. An application seeking to set 


aside an ex parte decree passed a Court of Small 


Causes or for a review of its judgment must be 


accompanied by a deposit in the court of the amount 


due from the applicant under the decree or in 


pursuance of the judgment. The provision as to deposit 


can be dispensed with by the court in its discretion subject 


to a previous application by the applicant seeking direction 


of the court for leave to furnish security and the nature 


thereof……………………………………………. 


………………………………………………………………………… 


9. In the case at hand, the application for setting aside ex 


parte decree was not accompanied by deposit in the court 


of the amount due and payable by the applicant under the 


decree. The applicant also did not move any application 


for dispensing with deposit and seeking leave of the court 
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for furnishing such security for the performance of the 


decree as the court may have directed. The application for 


setting aside the decree was therefore incompetent. It 


could not have been entertained and allowed.”   


18.  It would not be out of place to reiterate that 


the revisionist/tenant did not deposit the entire 


decretal amount at the time of filing the application 


under Order 9 Rule 13 CPC in trial court.  


19.  In view of the above, this Court is of the 


considered view and opinion that the present revision 


is not maintainable at all rather it is misconceived 


with oblique intention to continue in the possession 


of the tenanted premises by abusing the process of 


law provided for the revision when there was no case 


at all in favour of the revisionist/tenant.  


  It seems to this Court that application 


under Order 9 Rule 13 CPC was filed by the 


revisionist/tenant just only to give impression that 


the present revision is within limitation, though, the 


limitation to file revision against the main judgment 


dated 04.08.2022 had already expired long ago.  


  It is apparent that during pendency of the 


case before the learned trial court of Small Causes, 


an attempt to delay the adjudication was also made 


by getting filed an application under Order 1 Rule 


10(2) CPC for impleadment through third party with 


allegations that he had purchased the tenanted 


premises from the revisionist/tenant. 


20.  These types of tendencies of unscrupulous 


litigants are pernicious to the judicial system and 
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shakes the faith and confidence of a common man in 


the judicial system.  


  The main judgment of the learned trial 


court of Small Causes in Small Causes Case No. 11 


of 2019 was passed on 04.08.2022 and in the garb of 


application under Order 9 Rule 13 CPC and the 


present revision, the revisionist/tenant overstayed in 


the tenanted premises which he was directed to 


vacate within one month from date of judgment.  


21.  This Court is of the view that such type of 


pernicious tendencies to misuse the procedure of law 


to the disadvantage of other party on the basis of 


untenable grounds have to be curbed in order to 


discourage the unscrupulous litigants from filing 


frivolous appeals or revisions. Therefore, this revision 


is dismissed with exemplary cost of `20,000/- to be 


deposited in High Court Legal Services Committee, 


Nainital within 15 days.  


  In case, cost is not deposited before the 


Hon’ble High Court, the same shall be recoverable as 


the land revenue.  


  In the impugned judgment dated 


04.08.2022, the learned trial court of Small Causes 


had directed the revisionist/tenant to pay the arrears 


of rent amounting to `37,613/- with simple interest 


@ 3.5% and to pay the damages and mesne profit @ 


`800/- per month from 18.05.2019 till the date of 


handing over the actual peaceful vacant possession 


of the tenanted premises to the respondent/landlord 
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within a month from the date of judgment. The 


learned trial court of Small Causes in its impugned 


judgment dated 04.08.2022 had directed to pay the 


damages and mesne profit @ `800/- per month. Such 


a small amount as damages perhaps emboldens the 


unscrupulous litigants to play with law by filing the 


frivolous applications, appeals and revisions.  


  Because of the application of the 


revisionist/tenant filed under Order 9 Rule 13 CPC, 


which was dismissed by the learned trial court of 


Small Causes, against which the present revision is 


preferred, the possession was not handed over by the 


revisionist/tenant to the respondent/landlord. 


22.  In view of the above, the revisionist/tenant 


is directed to vacate and handover the peaceful 


vacant possession of the tenanted premises to the 


respondent/landlord on or before 15.01.2025 and to 


pay the damages and mesne profits @ `5,000/- per 


month from 04.09.2022 till handing over the peaceful 


vacant possession to the respondent/landlord.  


 In case, the revisionist/tenant fails to 


vacate tenanted premises and handover the peaceful 


vacant possession to the respondent/landlord, then 


he will liable to pay the damages @ `10,000/- per 


month thenceforth.  


23.  With the above observations and directions, 


the present Civil Revision is hereby dismissed.       


   


(Vivek Bharti Sharma, J.)   
                                              07.01.2025                                                      


Akash 
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IN THE HIGH COURT OF UTTARAKHAND  


AT NAINITAL 


HON’BLE MR. G. NARENDAR, C.J. 


 


HON’BLE MR. ASHISH NAITHANI, J 
 


CRIMINAL JAIL APPEAL NO.38 of 2020 


Chhotu       …Appellant 


Versus 


 


State of Uttarakhand     …Respondent 


 Presence:- 


Ms. Manisha Bhandari, learned Amicus Curiae assisted by Mr. Dhruv Chandra, 


Mr. Shashwat Sidhant Bhandari, Ms. Ishita Dhaila and Mr. Pritish Arya, learned 


counsels for the appellant.  


Mr. S.S. Chauhan, learned Deputy Advocate General for the State of Uttarakhand. 


 


Judgemnt:-(Per Hon’ble Ashish Naithani, J.) 


 


 


 The present  appeal has been filed by the 


appellants, Chhotu and Paigam  Rasool, under Sect ion 


374(2)  of the Code of Crim inal Procedure, challenging 


the judgm ent  and order dated 27.03.2018, passed by 


the Learned Addit ional Sessions Judge/ Special Judge, 


POCSO, Haridwar, in Sessions Trial No. 22 of 2015. The 


t r ial court  convicted Chhotu under Sect ions 302, 


376/ 511, and 201 of the I ndian Penal Code, 1860 


( I PC), along with Sect ions 7 and 8 of the Protect ion of 


Children from  Sexual Offences (POCSO) Act , sentencing 


him  to life im prisonm ent . Paigam  Rasool was convicted 


under Sect ion 201 I PC and sentenced to seven years of 


r igorous im prisonm ent  along with a fine of Rs. 10,000. 
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Aggrieved by this judgm ent , the appellants have 


preferred the present  appeal. 


 


2. The case arises from  an FI R registered on 


15.04.2015 at  Police Stat ion SI DCUL, Dist r ict  Haridwar, 


based on a complaint  filed by Ram gopal, the father of 


the deceased. The complainant  stated that  his seven-


year-old daughter was found m urdered inside their 


house, her throat  slit ,  and blood splat tered across the 


room. Upon returning from  work, he was inform ed by 


his children and neighbours about  the gruesome 


discovery. The police, after conduct ing an inquest , 


init iated an invest igat ion and filed Charge Sheet  No. 53 


of 2015 against  the accused persons under Sect ions 


302, 201, 376, 511 I PC, and Sect ions 7/ 8 of the POCSO 


Act  on 20.06.2015. 


 


3. The prosecut ion prim arily built  it s case on 


circumstant ial evidence, alleging that  Chhotu, who was 


a garbage collector, at tem pted to sexually assault  the 


vict im  and subsequent ly m urdered her. The police also 


implicated Paigam  Rasool, the owner of a garbage 


storage facilit y, for allegedly assist ing Chhotu in 


concealing evidence. The key prosecut ion claim  was 


based on the recovery of a bloodstained navy blue full-


sleeved shirt  with light  blue dots, purportedly belonging 


to Chhotu, found in Paigam Rasool’s garbage shed. The 


shir t  was sent  for Forensic examinat ion before the FSL, 


Dehradun. The bundle was m arked as -  V, and the shir t  


within was m arked as Exhibit  -10. Hum an blood was 


said to have been detected as per the FSL Report , 
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whereas it  was reported that  “Blood stains obtained 


from  the shir t :  exhibit -10 (said to be of the accused)  is 


from  the third hum an m ale source. 


 


4. The t r ial comm enced before the Learned 


Addit ional Sessions Judge, Haridwar. The prosecut ion 


presented its case by examining thir teen witnesses, 


including the complainant , m edical officers, 


invest igat ing officers, and individuals who provided 


circumstant ial evidence. The com plainant , Ramgopal 


(PW-1) , narrated the sequence of events leading to the 


discovery of his daughter’s body. He inform ed the court  


that  he had left  for work in the m orning, leaving his 


children at  home, and was later informed about  the 


incident  upon his return. 


 


5. Dr. Sunil Kum ar (PW-2) , the m edical officer who 


conducted the post -m ortem, test ified that  the cause of 


death was a deep incised wound on the throat . 


However, he stated that  there were no signs of sexual 


assault  on the vict im ’s body. SI  Rajesh Kum ar (PW-3) , 


the invest igat ing officer, has deposed regarding the 


steps taken during the invest igat ion, including the 


collect ion of forensic evidence and the recording of 


witness statem ents. 


 


6. Dr. Anil Sharm a (PW-4) , examined the recovered 


evidence, including a bloodstained navy blue full-


sleeved shir t  with light  blue dots (Exhibit -10) , which 


was allegedly recovered from  Paigam  Rasool’s garbage 


shed. He stated that  the forensic report  confirm ed the 
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presence of human blood on the shir t ,  but  it  could not  


be conclusively linked to either the deceased or the 


accused. 


 


7. The prosecut ion also examined Kalu (PW-14) , the 


last -seen witness, who init ially provided an inconsistent  


account  of the incident . His test im ony was first  


recorded on 12.03.2018 and later recalled on 


14.03.2018. I n his init ial statement , he m ent ioned that  


the incident  occurred on 13.04.2018, but  this was later 


corrected by overwrit ing it  to 15.04.2018. The 


prosecut ion further contended that  the vict im ’s pajam a 


was m issing, which they argued was indicat ive of an 


at tem pted sexual assault . However, no forensic or 


m edical evidence corroborated this claim . 


 


8. The accused’s statem ents under Sect ion 313 of 


the Code of Crim inal Procedure, 1973 were recorded 


m ult iple t imes on 07.11.2017, 15.03.2018, and 


26.03.2018. The t r ial court  convicted Chhotu based on 


circumstant ial evidence, part icularly relying on the 


recovery of the bloodstained shirt .  Paigam  Rasool was 


convicted for allegedly assist ing in the concealment  of 


this evidence. The judgm ent  of convict ion was recorded 


on 26.03.2018, and the sentence was pronounced the 


very next  day, 27.03.2018, without  affording the 


accused an opportunity to present  m it igat ing factors 


before sentencing. 


 


9. Based on the prosecut ion’s case, the t r ial court  


convicted Chhotu under Sect ions 302, 376/ 511, and 
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201 of the I PC, along with Sect ions 7 and 8 of the 


POCSO Act , sentencing him  to life imprisonm ent . 


Paigam Rasool was convicted under Sect ion 201 I PC 


and sentenced to seven years of r igorous im prisonm ent  


with a fine of Rs. 10,000. Following the convict ion and 


sentencing, the present  appeal was filed before this 


Court . 


 


10. The appellants have challenged the judgm ent  and 


order dated 27.03.2018 on the following grounds:  


a. Lack of Conclusive Evidence:Chhotu's 


convict ion is based ent irely on circum stant ial 


evidence, without  any direct  proof linking him  


to the crim e. 


b. Forensic Findings Do Not  Corroborate 


Prosecut ion Claim s: The forensic report  


failed to establish any link between the 


recovered bloodstained shir t  and either the 


deceased or the accused. 


c. Failure to Prove At tem pted Sexual 


Assault : The prosecut ion alleged that  an 


at tem pted sexual assault  occurred solely 


based on the m issing pajam a of the vict im , 


despite the medical report  finding no 


evidence of sexual violence. 


d. Procedural I rregularit ies in W itness 


Statem ents: The last -seen witness (PW-14)  


provided inconsistent  statements, with 


m ult iple correct ions and overwrit ing in the 


t r ial records. 
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e. Denial of a  Fair  Opportunity Before 


Sentencing: The t r ial court  recorded the 


judgment  of convict ion on 26.03.2018 and 


pronounced the sentence the very next  day, 


27.03.2018, without  giving the accused a 


chance to be heard on the quest ion of 


sentencing. 


f. Mult iple Recordings of Sect ion 3 1 3  CrPC 


Statem ents: The accused’s statem ents were 


recorded m ult iple t imes (07.11.2017, 


15.03.2018, and 26.03.2018) , raising 


concerns about  procedural fairness and 


whether the accused was given a clear, 


stable set  of allegat ions to respond to. 


g. Failure to Establish Paigam  Rasool’s 


Role: No independent  witness test ified that  


Paigam  Rasool had knowledge of or 


part icipated in the concealm ent  of evidence, 


m aking his convict ion under Sect ion 201 I PC 


unsustainable. 


11. Having heard learned counsel for the appellants 


and the learned Deputy Advocate General for the State 


and upon perusing the ent ire record, this Court  finds 


that  the t r ial court  com mit ted procedural irregular it ies 


in convict ing the appellants. 


 


12. I n the present  m at ter, the convict ion of the 


appellants rests pr im arily on circum stant ial evidence. I t  


is a well-set t led pr inciple of cr im inal jurisprudence that  


when a case is based ent irely on circum stant ial 
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evidence, the prosecut ion must  establish a cont inuous 


chain of circumstances leading to only one possible 


conclusion—the guilt  of the accused. The chain of event  


m ust  not  be broken and m ust  un-erringly point  towards 


the guilt  of the accused.  The Suprem e Court  in Kehar 


Singh v. State ( Delhi Adm inist rat ion) , ( 1 9 8 8 )  3  


SCC 6 0 9 ,  held that  circumstant ial evidence must  be so 


conclusive that  it  excludes every other reasonable 


hypothesis except  the guilt  of the accused. Any m issing 


link in the chain of circum stances would render the 


case weak and ent it le the accused to the benefit  of the 


doubt . 


 


13. Sim ilarly, the Suprem e Court  in Hanum ant  


Govind Nargundkar v. State of Madhya Pradesh , 


( 1 9 5 2 )  SCR 1 0 9 1 ,  held that  in cases based on 


circumstant ial evidence, the prosecut ion m ust  establish 


each fact  beyond reasonable doubt  and ensure that  all 


circumstances are consistent  only with the guilt  of the 


accused. I f any reasonable doubt  arises or an 


alternat ive explanat ion exists, the accused is ent it led to 


acquit tal. 


 


14. I n the present  case, the prosecut ion relied on the 


recovery of a navy blue full-sleeved shir t  (Exhibit -10)  


allegedly belonging to Chhotu, which was found in the 


garbage shed of co-accused Paigam  Rasool. The 


forensic evidence presented by the prosecut ion fails to 


establish any direct  connect ion between the accused 


and the crim e. The bloodstained shir t  (Exhibit -10) , 
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tested posit ive for hum an blood, but  did not  state that  


the blood belonged to the accused or the deceased.  


 


15. I n the present  case, the prosecut ion relied on the 


recovery of a navy blue full-sleeved shir t  (Exhibit -10)  


allegedly belonging to the applicant / accused Chhotu, 


which was found in the garbage shed of co-accused 


Paigam  Rasool. The forensic evidence presented by the 


prosecut ion fails to establish any direct  connect ion 


between the accused and the crim e. The shir t ,  which 


was sent  for forensic exam inat ion to the FSL, 


Dehradun, was m arked as ‘V’ in the bundle, with the 


shir t  itself labelled as ‘5’ and Exhibit -10. The FSL report  


confirm s the presence of hum an blood on the shirt  but  


categorically states that  the blood stains were from  a 


third hum an male source. This finding negates the 


prosecut ion's claim  that  the blood on the shir t  belonged 


to Chhotu. Furtherm ore, the report  does not  


substant iate the allegat ion that  the blood stains were 


that  of the deceased. Consequent ly, the forensic 


findings fail to establish any incrim inat ing link between 


the applicant / accused Chhotu and the crim e in 


quest ion. 


 


16. Furtherm ore, DNA analysis (Exhibit -9, Liquid)  


confirmed the presence of Male DNA (No.2) , which did 


not  m atch the DNA of the accused. Despite the 


availabilit y of forensic test ing, the prosecut ion did not  


collect  or com pare other DNA sam ples to ascertain the 


actual source of the m ale DNA found on the evidence. 


This om ission significant ly weakens the claim  that  
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Chhotu was responsible for the cr im e, as no material 


evidence direct ly links him  to the recovered shir t  or the 


cr im e scene. 


 


 


17. The prosecut ion also failed to provide independent  


evidence confirm ing that  the recovered shir t  belonged 


to Chhotu or that  it  was worn at  the t ime of the alleged 


incident . The absence of direct  forensic linkage and 


independent  corroborat ion creates a gap in the chain of 


circumstances. Suspicion, however st rong, cannot  be a 


subst itute for proof. Since the prosecut ion has not  


conclusively dem onst rated a direct  link between the 


recovered art icle and the accused, the convict ion on the 


basis of circum stant ial evidence alone is legally 


unsustainable. Accordingly, the benefit  of the doubt  


m ust  be extended to the appellants. 


 


18. A fundamental aspect  of a fair  t r ial is ensuring that  


the accused has an opportunity to explain the 


circumstances appearing against  them. Sect ion 313 of 


the Code of Crim inal Procedure (CrPC) m andates that  


the accused must  be quest ioned fair ly, allowing them  to 


present  their  defence without  am biguity or undue 


pressure.  


 


19. The Hon’ble Suprem e Court  in Sw apan Kum ar 


Chat ter jeevs CBI , ( 2 0 1 9 )  1 4  SCC 3 2 8 ,  held that : -  


“ I t  is well set t led that  the power conferred 


under Sect ion 311 should be invoked by 


the court  only to m eet  the ends of just ice. 
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The power is to be exercised only for 


st rong and valid reasons, and it  should be 


exercised with great  caut ion and 


circum spect ion. The court  has vide power 


under this sect ion to even recall witnesses 


for re-exam inat ion or further exam inat ion, 


necessary in the interest  of just ice, but  the 


sam e has to be exercised after taking into 


considerat ion the facts and circum stances 


of each case. The power under this 


provision shall not  be exercised if the court  


is of the view that  the applicat ion has been 


filed as an abuse of the process of law.”  


 


20. I n Ajay Singh v. State of Maharashtra, ( 2 0 0 7 )  


1 2  SCC 3 4 1 ,  the Hon’ble Suprem e Court  observed that  


repeated examinat ion of an accused under Sect ion 313 


CrPC, without  valid reasons, could lead to 


inconsistencies, confusion, and potent ial prejudice 


against  the accused. The object  of Sect ion 313 CrPC is 


to offer a fair opportunity for the accused to explain the 


evidence against  them, not  to subject  them to repeated 


interrogat ions that  m ight  weaken their  defence or 


com pel self- incrim inat ion. 


 


21. The Hon'ble Supreme Court , in various rulings like 


State ( NCT of Delhi)  vs. Shiv Kum ar Yadav: 


( 2 0 1 6 )  2  SCC 4 0 2  and V. N . Pat il v. K. N iranjan 


Kum ar, ( 2 0 2 1 )  3  SCC 6 6 1  has observed that  a m ere 


assert ion that  recall was necessary " to ensure a fair  


t r ial"  is insufficient , unless there are tangible reasons 
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demonst rat ing how the fairness of the t r ial was 


com promised in the absence of recall. Recall is not  an 


autom at ic ent it lem ent , and the discret ion vested in the 


court  m ust  be exercised judiciously to prevent  a 


m iscarriage of just ice, rather than arbit rarily. 


 


22. I n the present  case, the statements of the accused 


were recorded m ult iple t im es—on 07.11.2017, 


15.03.2018, and 26.03.2018—without  sufficient  


just ificat ion for these repet it ions. The frequent  re-


recording of statements without  clear reasoning raises 


serious concerns about  procedural fairness. 


 


23. Moreover, Sect ion 138 of the I ndian Evidence Act , 


1872, plays a crucial role in ensuring the integrity of 


witness examinat ion by m andat ing that  any significant  


correct ions or addit ions m ade after cross-examinat ion 


are subject  to procedural safeguards. This provision is 


designed to prevent  the unfair int roduct ion of new 


evidence or the m odificat ion of statem ents in a m anner 


that  could disadvantage the opposing party.  


 


24. I n Mohanlal Sham j iSoni v. Union of I ndia, 


1 9 9 1  Supp ( 1 )  SCC 2 7 1 , the Supreme Court  


reinforced this pr inciple by underscoring the lim ited 


scope of the power granted under Sect ion 311 of the 


Code of Crim inal Procedure (CrPC). The Court  held: -  


i.  “ that  while this provision perm its the recall 


or sum m oning of witnesses at  any stage of 


the t r ial,  it  should be exercised solely to 


br ing out  the t ruth and facilitate a just  
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decision. The power m ust  not  be m isused 


to unfair ly alter the course of proceedings, 


part icular ly after the prosecut ion has 


closed its evidence. The judgment  


em phasized that  judicial discret ion under 


Sect ion 311 CrPC m ust  be exercised in a 


m anner that  does not  prejudice the 


accused or comprom ise the fairness of the 


t r ial.”  


 


25. I n the present  case, the repeated m odificat ions to 


the witness statem ents or evidence after cross-


examinat ion const itute a direct  violat ion of these 


safeguards. Such alterat ions are not  m ere aberrat ions 


and not  only underm ine the credibilit y of the judicial 


process but  also deprive the defence of its r ight  to a 


fair  t r ial.  The procedural fairness required under 


Sect ion 138 of the Evidence Act  is eroded when 


m odificat ions are m ade without  affording the defence 


an adequate chance to challenge them. 


 


26. Another crucial aspect  of a fair  t r ial is the principle 


that  convict ion and sentencing m ust  be t reated as 


dist inct  stages, allowing the accused an opportunity to 


present  m it igat ing factors before the sentence is 


imposed. Sect ion 235(2)  of the Code of Crim inal 


Procedure (CrPC)  m andates that  once a convict ion is 


recorded, the accused m ust  be heard separately on the 


quest ion of sentencing. This safeguard ensures that  


relevant  personal circumstances, including age, 


background, and any m it igat ing factors, are duly 
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considered before determ ining the appropriate 


punishm ent . 


 


27. The Supreme Court , in Santa Singh v. State of 


Punjab , ( 1 9 7 6 )  4  SCC 1 9 0 , emphasised that  a proper 


hearing on sentencing is a fundam ental r ight  of the 


accused, and failure to comply with Sect ion 235(2)  


CrPC renders the sentencing process defect ive. The 


Court  held that  sentencing is not  a m ere form ality but  a 


dist inct  judicial funct ion requiring due applicat ion of 


judicial m ind. Sim ilarly, in Malkiat  Singh v. State of 


Punjab , ( 1 9 9 1 )  Supp ( 4 )  SCC 6 0 0 ,  the Supreme 


Court  reiterated that  the absence of a separate hearing 


before sentencing am ounts to a violat ion of the 


pr inciples of natural just ice. 


 


28. I n the present  case, the t r ial court  recorded the 


accused's convict ion on 26.03.2018 and proceeded to 


pronounce the sentence the very next  day, on 


27.03.2018, without  affording the accused a reasonable 


opportunity to present  m it igat ing circum stances. The 


absence of a separate hearing deprived the accused of 


the r ight  to place relevant  factors on record that  could 


have influenced the quantum  of punishment . 


 


29. The Supreme Court , in Anand Sharm a v. State 


of Jharkhand , ( 2 0 2 0 )  4  SCC 5 0 9 ,  st ressed that  


sentencing m ust  not  be a m echanical exercise and that  


courts are bound to consider individual circum stances 


before imposing a penalty. The failure to conduct  an 


independent  sentencing hearing in this case, therefore, 
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const itutes a serious procedural lapse that  underm ines 


the legit im acy of the sentence imposed. 


 


30. A convict ion under Sect ion 201 of the I ndian Penal 


Code ( I PC)  requires the prosecut ion to establish three 


essent ial elem ents:  ( i)  the comm ission of an offense, 


( ii)  knowledge of the offense by the accused, and ( iii)  


an act  of concealm ent  or dest ruct ion of evidence by the 


accused with the intent  to screen the offender from 


legal consequences. Mere possession of a place where 


evidence is found does not  autom at ically establish guilt  


unless the prosecut ion can prove act ive part icipat ion in 


the concealment . 


 


31. I n the present  case, the t r ial court  convicted 


Paigam  Rasool under Sect ion 201 I PC on the ground 


that  a bloodstained navy blue full-sleeved shirt  


(Exhibit -10)  was recovered from  a garbage storage 


facilit y owned by him . However, there is no direct  or 


independent  evidence proving that  Paigam  Rasool had 


knowledge of the crime or that  he intent ionally 


concealed the shir t  to protect  the accused, Chhotu.  


 


 


32. The prosecut ion’s case solely relies on 


circumstant ial evidence, which, as established in 


Palvinder Kaur v. State of Punjab , ( 1 9 5 2 )  SCR 9 4 ,  


is insufficient  unless it  conclusively proves knowledge 


and intent  to obst ruct  just ice.  
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33. I n the present  case, the I nvest igat ing Officer (PW-


3)  deposed that  the bloodstained shir t  was found in the 


garbage shed owned by Paigam  Rasool, but  there is no 


m aterial evidence proving that  he placed it  there or 


was even aware of its presence. The absence of 


corroborat ive evidence linking him  to the act  of 


concealm ent  raises serious doubts about  the 


prosecut ion’s case. Addit ionally, forensic analysis, while 


confirm ing the presence of hum an blood on the shir t , 


failed to establish a direct  link between the shirt  and 


either the accused or the deceased.  I t  also raises a fair 


doubt  in the m ind of this  


Court ,  as whether the shir t  actually belonged to the 


accused.  The place from  where it  is alleged to have 


been recovered being garbage collect ion cent re and 


m any having access, it  incumbent  upon the prosecut ion 


to prove that  the shir t  actually belonged to A-1.   


 


34. The Suprem e Court  in Sanatan Naskar v. State 


of W est  Bengal, ( 2 0 1 0 )  8  SCC 2 4 9 , held that  to 


secure a convict ion under Sect ion 201 I PC, the 


prosecut ion m ust  establish a clear nexus between the 


accused’s act ions and the obstruct ion of just ice. Mere 


conjectures or suspicions cannot  subst itute for legal 


proof. I n this case, the prosecut ion has not  provided 


any concrete evidence to demonst rate that  Paigam 


Rasool was aware of the shir t ’s presence, let  alone that  


he had the intent  to conceal evidence. 
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35. Thus, in the absence of any independent  


corroborat ion proving knowledge and intent , the 


convict ion of Paigam  Rasool under Sect ion 201 IPC is 


legally unsustainable. The prosecut ion has failed to 


discharge its burden of proof beyond a reasonable 


doubt , necessitat ing the reconsiderat ion of his 


convict ion. 


 


36. I n light  of the above, the judgm ent  and order 


dated 27.03.2018 passed by the Learned Addit ional 


Sessions Judge/ Special Judge, POCSO, Haridwar, in 


Sessions Trial No. 22 of 2015, is hereby set  aside. The 


appeal is allowed. The appellants are acquit ted of all 


charges and shall be released forthwith unless required 


in any other case. 


 


       


 


G. NARENDAR, C.J. 


 


       


 


ASHI SH NAI THANI , J. 


 


 


Dt : 21stFebruary, 2025 
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  Since common question of law and facts are 


involved in all these appeals, they are taken up together and 


decided by this common judgment. 


 


2.  Instant appeals are preferred against the 


judgment and order 27.05.2013, passed in Sessions Trial 


No. 215 of 2010, State Vs. Surendra Kumar and others, by 


the court of Additional District and Sessions Judge, 


Dehradun. By it, the appellants have been convicted under 


Section 363 read with 34 and 364A  read with 34 IPC and 


sentenced as hereunder:- 


(i) Under Section 363 IPC- To undergo rigorous 


imprisonment for a period of five years with 


a fine of Rs.1,000/-. In default of payment of 


fine, to undergo imprisonment for further 


period of one year. 


(ii) Under Section 364A IPC- Imprisonment for 


life with a fine of Rs.2,000/-a period of two 


years. 


Both the sentence shall run concurrently. 


3.  Shorn of unnecessary details, according to the 


prosecution on 26.07.2010, PW1 Hemlata Singh, the 


informant alongwith her son Vishvajeet aged 5 years (the 


victim) had gone to bring her elder son from the school. The 


co-convict Surendra Kumar was her driver. The victim 







 3 


alongwith the driver was in the car. PW1 Hemlata Singh had 


gone to purchase some articles in the shop. When she 


returned, she did not find her car and the victim. She 


immediately telephoned various persons including PW3 


Vikshit Goyal, one of her acquaintances. When the victim 


could not be located, an FIR (Ex. A1) was lodged. Based on 


which, Case Crime No. 295 of 2010, under Section 363 IPC 


was lodged against the co-convict Surendra Kumar and the 


investigation proceeded. The mobile number of the appellant 


driver was put under surveillance. On 27.07.2010, the 


mobile phone of the co-convict Surendra Kumar was located 


in Nainital. Police team had also left for Nainital. The car of 


PW1, the informant was located at Bhowali car parking. It 


was put under surveillance. On 27.07.2010, at about 5:30 


p.m., the co-convict Surendra Kumar approached the car, 


opened it and sat inside it. He was arrested.  


 


4.  It is further the case of the prosecution that two 


mobile phones were recovered from the co-convict Surendra 


Kumar. Upon interrogation, the co-convict Surendra Kumar 


revealed that he had kidnapped the victim, with the help of 


the appellants Sonu Kumar, Sudama and Lokendra @ 


Laddan and he is confined in Room No.17 of a hotel in 


Nainital. The police team thereafter, proceeded to Nainital. 


They knocked at the hotel room and recovered the victim 
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from the custody of the appellants Sonu Kumar and 


Sudama. From the possession of the appellant Sonu Kumar, 


a country-made pistol and a cartridge were recovered. It was 


told by the appellants at that time that the applicant 


Lokendra alias Laddan was guarding outside the hotel room 


and when he suspected fear, he ran away. After 


investigation, the Investigating Officer (“IO”) filed 


chargesheet against the appellants for the offence 


punishable under Section 363, 364A IPC and cognizance 


was taken. The appellants were charged for the offences 


punishable under Section 363 read with 34 IPC and Section 


364A read with 34 IPC, to which, they denied and claimed 


trial. 


 


5.  In order to prove its case, the prosecution 


examined, nine witnesses, namely, PW1 Hemlata Singh, 


PW2 Vishvajeet, PW3 Vikshit Goyal, PW4 Mukesh Tyagi, 


PW5 Bhupendra Singh, PW6 Pooran Singh, PW7 Vimal 


Chandra Tamta, PW8 R.K. Juyal and PW9 Constable, Anil 


Kumar. 


 


6.  After the prosecution evidence, the appellants 


were examined under Section 313 of the Code of Criminal 


Procedure, 1973. According to them, they have been falsely 


implicated and the witnesses have falsely deposed. The co-
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convict Surendra Kumar had admitted that he was driver of 


PW1 Hemlata Singh. He was not paid his salary, therefore, 


he had gone to his village. 


 


7.  After hearing the parties, by the impugned 


judgment and order, the appellants have been convicted and 


sentenced as stated hereinbefore. 


 


8.  Learned counsel appearing for the appellant Sonu  


Kumar would submit that even if the entire prosecution case 


is accepted in its entirety, it does not make out an offence 


under Section 364A IPC. She would submit that mere 


kidnapping is not punishable under Section 364A IPC. In 


order to attract the provisions of Section 364A IPC, it has 


also to be shown that the accused threatens to cause death 


or hurt to the kidnapped person, or by his conduct gives rise 


to reasonable apprehension that such person may be put to 


death or hurt. It is argued that there is no evidence in the 


instant case that any call for ransom was ever received by 


the PW1 Hemlata Singh or any threat to cause death or  


threat to life was extended by any of the appellants. She 


would submit that the statements of PW1 Hemlata Singh 


and PW2 Vishvajeet on this point is not reliable because 


both these witnesses had not told it to the IO that the 


appellants or any of them had ever extended any threat to 
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them or their conduct gave rise to any apprehension that 


the victim would be put to death or hurt. She would refer to 


the statements of PW1 Hemlata Singh, PW2 Vishvajeet and 


PW8 R.K. Juyal, the IO. While arguing on the non-


applicability of Section 364 A IPC, learned counsel for the 


appellant Sonu has referred to the principles of law, as laid 


down in the case of Shaik Ahmed Vs. State of Telangana, 


(2021) 9 SCC 59. 


 


9.  In the case of Shaik Ahmed (supra), the Hon’ble 


Supreme Court after discussing the law on the point on the 


subject observed as follows:- 


“33. After noticing the statutory provision of Section 


364-A and the law laid down by this Court in the 


abovenoted cases, we conclude that the essential 


ingredients to convict an accused under Section 364-A 


which are required to be proved by the prosecution are as 


follows: 


(i) Kidnapping or abduction of any person or 


keeping a person in detention after such kidnapping 


or abduction; and 


(ii) threatens to cause death or hurt to such 


person, or by his conduct gives rise to a reasonable 


apprehension that such person may be put to death 


or hurt or; 


(iii) causes hurt or death to such person in 


order to compel the Government or any foreign State 


or any Governmental organisation or any other 


person to do or abstain from doing any act or to pay 


a ransom. 


Thus, after establishing first condition, one more 


condition has to be fulfilled since after first condition, 
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word used is “and”. Thus, in addition to first condition 


either Condition (ii) or (iii) has to be proved, failing which 


conviction under Section 364-A cannot be sustained.” 


 
10.   In the case of Shaik Ahmed (supra), the Hon’ble 


Supreme  Court also considered the law, as laid down in the 


case of Arvind Singh Vs. State of Maharashtra, (2021) 11 


SCC 1. In that case, an eight years old boy was kidnapped 


and he was subsequently killed. His dead body was 


recovered. In that case, argument was raised that the child 


was kidnapped for ransom but there was no intention to 


take the life of a child. Therefore, offence under Section 364 


A IPC is not made out. In paras 93 and 94 of the judgment 


in the case of Arvind Singh (supra), the Hon’ble Supreme 


Court, observed as follows:- 


“93. Section 364-A IPC has three ingredients 


relevant to the present appeals, one, the fact of 


kidnapping or abduction, second, threatening to cause 


death or hurt, and last, the conduct giving rise to 


reasonable apprehension that such person may be put to 


death or hurt. 


94. The kidnapping of an 8-year-old child was 


unequivocally for ransom. The kidnapping of a victim of 


such a tender age for ransom has inherent threat to cause 


death as that alone will force the relatives of such victim 


to pay ransom. Since the act of kidnapping of a child for 


ransom has inherent threat to cause death, therefore, the 


accused have been rightly convicted for an offence under 


Section 364-A read with Section 34 IPC. The threat will 


remain a mere threat, if the victim returns unhurt. In the 


present case, the victim has been done to death. The 


threat had become a reality. There is no reason to take 
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different view than that the view taken by the learned 


Sessions Judge as well by the High Court.” 


 


11.  In the case of Shaik Ahmed (supra), while 


considering the observations made in the case of Arvind 


Singh (supra), the Hon’ble Supreme Court observed “the 


above observation made by the three-Judge Bench 


in Arvind Singh case has to be read in context of the 


facts of the case which was for consideration before this 


Court. No ratio has been laid down in para 94 that when 


an eight-year-old child (or a child of a tender age) is 


kidnapped/abducted for ransom there is inherent threat 


to cause death and the second condition as noted above 


i.e. threatens to cause death or hurt to such person, is 


not to be proved. The observations cannot be read to 


mean that in a case of kidnapping or abduction of an 


eight-year-old child (or child of a tender age), 


presumption in law shall arise that kidnapping or 


abduction has been done to cause hurt or death. Each 


case has to be decided on its own facts.”  


 


12.  In the case of Neeraj Sharma Vs. State of 


Chhatisgarh, (2024) 3 SCC 125 also, the Hon’ble Supreme 


Court followed the principles of law, as laid down in the case 


of Shaik Ahmed (supra) and observed  that “for making out 


a case under Section 364-A, the first condition i.e. 


kidnapping or abduction must be coupled with either 
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the second or the third condition as held by the Hon’ble 


Supreme Court in the case of Shaik Ahmed (supra).”  


 


13.  On behalf of the appellant Lokendra alias Laddan, 


learned counsel would adopt the arguments made on behalf 


of the appellant Sonu Kumar. In addition, it is argued that 


appellant is not named in the FIR. 


 


14.  On behalf of the appellants Sudama also, the 


arguments made by learned counsel for the co-convict Sonu 


Kumar have been adopted. It is argued that it is not a case 


under Section 364 A IPC. It is a mere case of kidnapping. 


 


15.  Learned State counsel would submit that the 


prosecution has been able to prove the charge against the 


appellants. He would refer to the statements of PW1 


Hemlata Singh and PW2 Vishvajeet to argue that the victim 


in his statement before the court has stated that he was 


scared by the conduct of the appellants. He had cried also. 


There have been ransom calls. It is argued that admittedly, 


PW1 Hemlata Singh and PW2 Vishvajeet have not told it to 


the IO that any ransom call was made or any threat was 


extended. It is argued that it does not, in any manner, 


shakes the credibility of the PW1 Hemlata Singh and PW2 


Vishvajeet. It may at the most be an omission on the part of 
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the IO. The IO might not have asked those questions.  It is 


argued that demand of ransom is enough to prove the 


charge under Section 364 A IPC even if such demand is not 


communicated.   


16.  PW1 Hemlata Singh is the informant. She has 


proved the FIR. According to her, on 26.07.2010, she had 


gone to bring her elder son back from the school. Initially, 


she had gone to purchase cake for birthday celebration of 


the victim. But when the victim insisted for purchasing 


some other articles, she sent the victim back with the co-


convict Surendra Kumar in their car who was their driver. 


When she came back from the shop, she did not find the 


car. She called the co-convict Surendra Kumar. Initially, he 


told that he is in the back side of the college. But thereafter, 


he did not come and stopped replying the phone calls made 


by this witness. Meanwhile, according to this witness, her 


elder son returned from school. They searched out for the 


co-convict Surendra Kumar and the victim. She was scared. 


She called a family friend and lodged a report. She proved 


the FIR, Ex.A1. According to PW1 Hemlata Singh, on the 


same day at about 9:00-9:15 A.M., she received a telephone 


call from the mobile phone of the co-convict Surendra 


Kumar. The caller had threatened her to kill the victim. She 


could then also identify the voice of the co-convict Surender 


Kumar, who was prompting the caller to speak. PW1 
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Hemlata Singh, further states that on  27.07.2010, she 


received another call and Rs.50 Lakh as ransom was 


demanded from her. She expressed her inability to pay such 


amount as her husband was not at home. This witness has 


also stated about another call that were made and her 


conversion with the co-convict Surendra Kumar, the driver. 


Finally, according to this witness, on 27.07.2010 at 5:00-


5:15 in the evening, she received a call that the victim has 


been recovered. 


 


17.  PW2 Vishvajeet Singh, is the victim. He has 


supported the statement of PW1 Hemlata Singh. According 


to him, when he was in the car, the driver started the car 


and moved. He questioned, as to where is he proceeding. 


According to this witness, the co-convict Surendra Kumar 


then told it to him that he would get him skates and they 


are going towards the another gate and he started moving 


the vehicle. On the way, other persons also boarded in the 


car. They were total four in the car. They also called her 


mother and told that in case, money is not given, they would 


kill this witness. They all reached Nainital in a hotel. They 


all had their meals in the hotel. They also gave milk to this 


witness. They also made this witness to call his mother. In 


the evening, according to this witness, the co-convict 


Surendra Kumar had gone to bring the car. Appellant 







 12 


Lokendra alias Laddan had also gone with him. The 


appellants Sonu Kumar and Sudama were with him. After 


about one hour, the police came and recovered him. 


 


18.  PW3 Vikshit Goyal is the family friend of PW1 


Hemlata Singh. He has supported the statement of PW1 


Hemlata Singh. This witness had also come to Nainital in 


search of the victim. According to him, he spotted the car of 


the informant at Bhowali car parking. A little thereafter, the 


co-convict Surendra Kumar approached the car. As soon as 


he sat in the car, he was arrested. He revealed that the 


victim is in the hotel alongwith the appellants Sonu Kumar, 


Sudama and Lokendra @ Laddan. They reached in the hotel 


at Nainital and recovered the victim, who was with the 


applicants Sudama and Sonu Kumar. This witness has 


proved the recovery memo and other documents that were 


prepared by the police. He had also stated that the police 


had also recovered mobile phones etc and prepared 


documents. 


 


19.  PW4 Mukesh Tyagi has put the mobile phone of 


the co-convict Surendra Kumar on surveillance. He had 


stated about the IMEI number, his location and his calls 


that were made to the PW1 Hemlata Singh, the informant. 


He is also a witness of recovery of the victim from the 







 13 


Nainital hotel. He has stated about it. PW5 Bhupendra 


Singh is also the witness of recovery.  


 


20.  PW6 Pooran Singh is an employee of the hotel 


where the victim was confined and from where he was 


recovered. He has stated that the room was booked by the 


co-convict Surendra Kumar. According to him, he has 


identified the co-convict Surendra Kumar and appellants 


Sudama and Sonu Kumar and has stated that they were in 


his hotel when the child was recovered. He has proved the 


documents which were taken by the police from the hotel 


including visitors register etc. 


 


21.  PW7 Vimal Chandra Tamta is the IO. He has 


submitted charge sheet in the matter. He was the second IO. 


The first IO is PW8 R.K. Juyal. He has stated about the 


steps taken during investigation. 


 


22.  No arguments have been raised with regard to the 


recovery of victim from the possession of the co-convict 


Surendra Kumar and appellants Sonu Kumar and Sudama. 


PW2 Vishvajeet has identified all the appellants that they 


alongwith co-convict Surendra Kumar took him to Nainital. 


Even otherwise, no arguments have been raised on behalf of 


the prosecution with regard to the kidnapping of the PW2 
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Vishvajeet Singh. The statements of PW1 Hemlata Singh and 


PW2 Vishvajeet Singh with regard to kidnapping are totally 


reliable and trustworthy. Therefore, this Court is of the view 


that the prosecution has been able to prove that on 


26.07.2010, the appellants kidnapped PW2 Vishvajeet Singh 


and took him to Nainital. The victim was removed from  


lawful custody of his guardian.  


 


23.  The question that falls for consideration is, as to 


what offence has been committed. The appellants have been 


convicted for the offence punishable under Section 363 read 


with 34 and Section 364A read with 34 IPC. Section 363 and 


Section 364A IPC are as follows:- 


“363. Punishment for kidnapping.—Whoever kidnaps 


any person from India or from lawful guardianship, shall be 


punished with imprisonment of either description for a term 


which may extend to seven years, and shall also be liable to fine. 


364A. Kidnapping for ransom, etc.—Whoever kidnaps or 


abducts any person or keeps a person in detention after such 


kidnapping or abduction, and threatens to cause death or hurt 


to such person, or by his conduct gives rise to a reasonable 


apprehension that such person may be put to death or hurt, or 


causes hurt or death to such person in order to compel the 


Government or any foreign State or international inter-


governmental organisation or any other person to do or abstain 


from doing any act or to pay a ransom, shall be punishable with 


death, or imprisonment for life, and shall also be liable to fine.” 
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24.  In the instant case, there is no call recording 


which may establish that any ransom call was made or any 


threat was extended to the informant or to the victim child. 


PW4 Mukesh Tyagi has though stated about the telephonic 


call made between co-convict Surendra Kumar and the 


informant.  


 


25.  PW1 Hemlata Singh is mother of the victim. 


According to her, on 26.07.2010 after kidnapping of the 


child, she received a call, threatening her that her driver i.e. 


the co-convict Surendra Kumar and the victim are in their 


possession and they would kill the child. This witness 


further says that on 27.07.2010 at 2:00 early in the 


morning, she received a ransom call of Rs.50 Lakh. But, this 


has not been stated by the PW1 Hemlata Singh, the 


informant to the IO during investigation. She was asked 


about it in her cross examination. She said that she had told 


it to the IO; she does not know as to why it was not recorded 


by the IO. PW2  Vishvajeet is the victim. According to him, 


after he was kidnapped, the appellants and the co-convict 


on the way alighted from the car and telephoned his mother, 


threatening his mother that in case, money is not given, 


they would kill the child.  


 







 16 


26.  The question at the first instance is that as to 


how this witness would say that the appellants and co-


convicts did speak to his mother. In his cross examination, 


PW2 Vishvajeet, the victim has stated that when police 


reached in the hotel, the appellants Sonu Kumar and 


Sudama were demanding Rs.50 Lakh. It has not been so 


stated by PW1 Hemlata Singh.  


 


27.  PW8 R.K. Juyal has conducted investigation. He 


is the first IO. He has stated that PW1 Hemlata Singh did 


not tell him about any ransom call. He has also stated that 


he was not told by anyone that any ransom call was ever 


made. When asked, PW8 R.K. Juyal has stated that the 


victim has also not told it to him about any demand of 


ransom. PW8 R.K. Juyal has also stated that PW1 Hemlata 


Singh did not tell him that the appellants and co-convict did 


demand Rs.40 Lakh or else to kill the child. He expressed 


ignorance as to how PW1 Hemlata Singh has so stated in 


the court. According to him, PW1 Hemlata Singh did not tell 


him that she was threatened. In the same sequel, PW8 R.K. 


Juyal has stated that the child had not told it to him that he 


was threatened to life, in case money was not given. 


 


28.  If any ransom call was made or any threat was 


extended to PW1 Hemlata Singh, the informant and PW2 
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Vishvajeet, the victim, why they had not revealed it to the 


IO. For the first time in court, this statement was given. 


PW8 R.K. Juyal has categorically stated that neither PW1 


Hemlata Singh nor PW2 Vishvajeet had told him that any 


ransom call was made or any threat to life of the victim was 


extended. According to this witness, even no person has told 


him about any ransom call or any threat. The statements of 


PW1 Hemlata Singh and PW2 Vishvajeet are not reliable 


insofar as, ransom call or threat is concerned. Therefore, the 


second condition, as laid down in the case of Shaik Ahmed 


(supra) has not been proved by the prosecution. It has not 


been proved that “there is a threat to cause death or hurt to 


such person or the accused by their conduct give rise to a 


reasonable apprehension that such person may be put to 


death or hurt.” 


 


29.  In view of the above observations, we are of the 


view that prosecution has not been able to prove the charge 


under Section 364 A IPC. The prosecution has proved that 


the appellants and co-convict had kidnapped the victim 


child on 26.07.2010 and he was recovered from Nainital on 


27.07.2010. Therefore, we are of the view that prosecution 


has been able to prove the charge under Section 363 read 


with 34 IPC against the appellants. They are liable to be 


convicted accordingly. 
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30.  The appellants are acquitted of the charge under 


Section 364 A IPC.  


 


31.  The conviction and sentence of the appellants 


under Section 363 IPC is upheld. 


 


32.  The appellants have been sentenced to five years 


rigorous imprisonment with a fine of Rs.1000/- each under 


Section 363 IPC. Since the appellants are already in custody 


for more than five years in the instant case, they shall be 


released forthwith if not wanted in any other case. 


 


33.  The impugned judgment and order is modified to 


the extent as indicated above. 


 


34.  The appeals are decided accordingly. 


 


35.  Let a copy of this judgment along with Lower 


Court Record be transmitted to the Court below for 


compliance. 


 


(Alok Kumar Verma, J.)  (Ravindra Maithani, J.) 


            10.01.2025   


 


Jitendra                              
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Judgment reserved on: 18.03.2025  
         Judgment delivered on: 26.03.2025 


 


HIGH COURT OF UTTARAKHAND AT NAINITAL 


Criminal Appeal No.531 of 2013 
 
 


 


Smt. Bhawna Bisht                   …..Appellant 


Vs. 
 


Tara Singh Bisht and Another           …..Respondents 
 


 Presence: 
 


Mr. Dinesh Chauhan, learned counsel for the appellant. 


Mr. Birendra Singh Adhikari, learned counsel for 


respondents. 
 


Hon’ble Pankaj Purohit, J. (Per) 


  This is an appeal preferred by the appellant-


complainant assailing the judgment and order dated 


30.09.2013 passed by learned Chief Judicial Magistrate, 


Almora, in Criminal Case No.849 of 2007 Smt. Bhawna 


Bisht Vs. Tara Singh and another, whereby, the said 


Court has acquitted the respondents for the offence 


punishable under Sections 406 and 120-B IPC. 


2.  The facts in brief are that the appellant-


complainant was the first wife of deceased Om Prakash 


Bisht. She alleged that the deceased remarried while she 


was his lawfully wedded wife. As per the complaint story, 


it was stated that 10 tola gold and other streedhan was 


given by her father to her in-laws; after the death of her 


ex-husband, the said property is in possession of the 


respondents, who are not returning it. Learned CJM 


Almora, after recording statement of appellant u/s 200 


and 202 Cr.P.C., summoned the respondents u/s 406 & 


120-B IPC. 


3.  During trial, as many as four witnesses were 


produced by the prosecution in order to prove its case. 


Thereafter, the statements of respondents/accused 
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persons were recorded under Section 313 of the Cr.P.C., 


in which, they denied the complainant’s story. The Trial 


Court at the end of trial has recorded the findings of 


acquittal. Hence, this Appeal. 


4.  Learned counsel for the appellant submits that 


appellant’s deceased husband remarried one-Ms. 


Pushpa, during the lifetime of appellant, without 


dissolving the earlier marriage. The appellant filed a 


Criminal Complaint Case No. 166 of 2007 in the Court of 


learned Chief Judicial Magistrate, Almora, against her ex-


husband under Sections 494 and 406 IPC, which was 


dismissed as not pressed, as the ex-husband died during 


the pendency of the case. Thereafter, the case in-question 


was filed against the respondents for returning the gold 


and streedhan properties. In which, the respondents were 


acquitted by the learned Court below on the ground that 


the appellant/complainant in her complaint herself 


stated that the alleged property was snatched by her late 


husband and after his death, could be best in possession 


of his present wife and not in possession of the 


respondents. 


5.  Learned counsel for the appellant further 


submits that this is a fit case for reversal of acquittal, as 


the judgment is based on a misreading/omission to 


consider the material evidence on record. To substantiate 


his argument, he placed his reliance upon the judgment 


rendered by Hon’ble Supreme Court in the case of 


Constable 907 Surendra Singh and Anr. Vs. State of 


Uttarakhand rendered in Criminal Appeal No.355 of 


2013, especially, on para 12, which is quoted below:- 


 “12. It could thus be seen that it is a settled legal 
position that the interference with the finding of 


acquittal recorded by the learned trial judge would be 
warranted by the High Court only if the judgment of 
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acquittal suffers from patent perversity; that the same 
is based on a misreading/omission to consider 
material evidence on record; and that no two 
reasonable views are possible and only the view 
consistent with the guilt of the accused is possible 
from the evidence available on record.” 


6.  On the other hand, learned counsel for the 


respondents submits that even on face of record and 


after bare perusal of the complaint, it is clear that 


essential ingredients of Section 406 IPC are not met out. 


He placed reliance upon a judgment rendered by Hon’ble 


Supreme Court in the case of Onkar Nath Mishra and 


Others Vs. State (NCT of Delhi) and another rendered 


in Criminal Appeal No.1716 of 2007 dated 


14.12.2007. Para 16 and 18 of the said judgment are as 


under: 


“16. According to Section 405 Indian Penal Code, the 
offence of criminal breach of trust is committed when 
a person who is entrusted in any manner with the 
property or with any dominion over it, dishonestly 
misappropriates it or converts it to his own use, or 


dishonestly uses it, or disposes it of, in violation of 
any direction of law prescribing the mode in which the 
trust is to be discharged, or of any lawful contract, 
express or implied, made by him touching such 
discharge, or wilfully suffers any other person so to 
do. Thus in the commission of the offence of criminal 
breach of trust, two distinct parts are involved. The 


first consists of the creation of an obligation in relation 
to the property over which dominion or control is 
acquired by the accused. The second is a 
misappropriation or dealing with the property 
dishonestly and contrary to the terms of the obligation 
created.  


18. In the present case, from a plain reading of the 
complaint filed by the complainant on 8.11.1994, 
extracted above, it is clear that the facts mentioned in 
the complaint, taken on their face value, do not make 
out a prima facie case against the appellants for 
having dishonestly misappropriated the Stridhan of 


the complainant, allegedly handed over to them, 
thereby committing criminal breach of trust 
punishable under Section 406 Indian Penal Code. It is 
manifestly clear from the afore-extracted complaint as 
also the relevant portion of the charge- sheet that 
there is neither any allegation of entrustment of any 
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kind of property by the complainant to the appellants 
nor its misappropriation by them. Furthermore, it is 
also noted in the charge-sheet itself that the 
complainant had refused to take articles back when 
this offer was made to her by the Investigating Officer. 
Therefore, in our opinion, the very pre-requisite of 
entrustment of the property and its misappropriation 


by the appellants are lacking in the instant case. We 
have no hesitation in holding that the learned 
Additional Sessions Judge and the High Court erred 
in law in coming to the conclusion that a case for 
framing of charge under Section 406 I.P.C. was made 
out.” 


7.  Learned counsel for the respondents also 


placed a reliance upon Para 3 of the judgment rendered 


by Hon’ble Supreme Court in the case of Ghurey Lal Vs. 


State of U.P. rendered in Criminal Appeal No.155 of 


2006 dated 30.07.2008 reported in (2008) 10 SCC 450, 


which is extracted as under:- 


“3. We have endeavoured to set out the guidelines 
for the appellate courts in dealing with appeals 
against acquittal. An overriding theme emanates 
from the law on appeals against acquittals. The 
appellate court is given wide powers to review the 
evidence to come to its own conclusions. But this 
power must be exercised with great care and 
caution. In order to ensure that the innocents are 
not punished, the appellate court should attach 
due weight to the lower court's acquittal because 
the presumption of innocence is further 
strengthened by the acquittal. The appellate court 
should, therefore, reverse an acquittal only when 
it has "very substantial and compelling reasons." 


8.  Learned counsel for the respondent contends 


that appellate court should be slow in interfering with the 


judgments of acquittal unless there is perversity. He 


further submits that the case law cited by the appellant 


is rather helpful to the respondents-accused. 


9.  Heard learned counsel for the parties and 


perused the entire material available on record. The 


finding recorded by the learned trial court is quite 


convincing and needs no interference, as from a bare 
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reading of the material available on record, it is clear that 


the facts mentioned even taken on their face value won’t 


make out a prima-facie case against the respondents for 


having dishonestly misappropriated the stridhan of the 


appellant/complainant, allegedly handed over to them, 


thereby, commits criminal breach of trust punishable 


u/s 406 IPC. It is manifestly clear that there is neither 


any entrustment of kind of properties by the appellant/ 


complainant to the respondents is proved nor there could 


be any question of its misappropriation by respondents/ 


accused. 


10.  There is yet another aspect of the matter. The 


respondents have been acquitted. In appeal against 


acquittal it is held by Hon’ble Apex Court in catena of 


judgments that the Courts should be slow in interfering 


in the judgments of acquittal as the innocence of the 


accused is further reinforced by his acquittal. Unless and 


until there is perversity in the judgment of acquittal, the 


same should not be interfered with. 


11.  It is trite law that that while hearing the appeal 


against acquittal, the power of reviewing evidence must 


be exercised with great care and caution. In order to 


ensure that the innocents are not punished, the appellate 


court should attach due weight to the lower court’s 


acquittal because the presumption of the innocence is 


further strengthened by the acquittal. The appellate court 


should reverse an acquittal only when there are “very 


substantial and compelling reasons”. I am fortified in my 


view by the judgment of the Hon’ble Apex Court in case of 


Ghurey Lal (Supra). 


12.  The trial court has passed an elaborate 


judgment for recording the finding of acquittal and this 


Court does not want to reiterate the same for the sake of 
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repetition. Learned counsel for the appellant could not 


argue any ground so as to interfere with the well 


reasoned judgment passed by the trial court.  


13.  For the aforesaid reasons and following the 


dictum of the Hon’ble Apex Court, I am also of the 


considered view that no ground for interference, at all, is 


made out in this matter, as there is no illegality and 


perversity in the impugned judgment and order. 


14.  The appeal is bereft of merit and the same is 


accordingly dismissed.  


15.  Let the T.C.R. be immediately sent back to the 


trial court for consignment. 


 


 


            (Pankaj Purohit, J.) 
           26.03.2025 


PN 
         








HI GH COURT OF UTTARAKHAND AT NAI NI TAL 


HON’BLE THE CHI EF JUSTI CE MR. G. NARENDAR 


AND  


HON’BLE SRI  JUSTI CE ASHI SH NAI THANI  


1 2 THMARCH, 2 0 2 5  


 


CRI MI NAL APPEALNO.8 9 0  OF 2 0 2 3  


Rohit  @Kabir         …...Appellant  


Versus 


State of Ut tarakhand    …….Respondent  
Counsel for the Appellant   :  Mr.VikasAnand and 


Ms.GyanMat iKushwaha, learned 


counsel. 


Counsel for the State :  Mr.S.S. Chauhan, learned Deputy 


Advocate General with 


Mr.VikashUniyal, learned Brief Holder 


for  the State.  


 
 


ORDER: (per Mr. G. Narendar, C.J.)  


  Heard learned counsel for the appellant /  


applicant , and learned Deputy Advocate General for the 


State of Ut tarakhand.  


 


2.  On the last  date of hearing, it  was submit ted 


that  the appellant /  applicant  has no use of his lower 


limbs and he is a paraplegic, and hence, we had 


directed that  the convict /  appellant  be produced before 


the Court . 


 


3.  Today, the appellant /  applicant  is produced 


before the Court  in a wheel-chair and even on plain 


sight , the lower limbs do not  appear to have the 


necessary m uscle m ass which could enable him  to use 


his lower lim bs. The medical exam inat ion cert ificate of 
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the appellant /  applicant , when he was first  diagnosed 


as a paraplegic at  the age of 05 years, is also 


produced. 


 


4.  I ncidentally, Dr. Monika Kharakwal, Joint  


Director, Fem ale Hospital,  Haldwani had been 


sum moned in Crim inal Appeal No.85 of 2023 is present . 


The Bench requested the doctor if it  is possible to m ake 


a prelim inary exam inat ion of the limbs of the appellant /  


applicant  and it  was not  surprising that  the doctor, after 


prelim inary exam inat ion, has reiterated the opinion 


form ed by us. She would submit  that  it  appears that  


the appellant /  convict  is incapable of using his lower 


limbs. We at tach importance to this aspect  in view of 


the narrat ive by the complainant . The com plainant  has 


at t r ibuted certain act ions, which, on the face of it , 


appear im probable. 


 


5.  The com plainant  has alleged that  the 


appellant /  applicant  took her up-stairs, m olested her, 


hugged her and kissed her and while commit t ing all 


these acts she ought  to be in astanding posture. 


 


6.  I t  shocks us that  a person, who cannot  even 


stand up on his own, is at t r ibuted certain physical acts, 


which, in our, prim a facie,  opinion, he is incapable of 
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perform ing. 


 


7.  Even, according to the survivor, the appellant  


is incapable of walking without  assistance, and that  he 


can walk or standup only by holding som ebody or with 


support .  I n fact , her answer in the cross-examinat ion 


to Quest ion No.20 prom pted this Bench to direct  


product ion of the appellant /  convict .  Despite her 


evidence, the Trial Court ,  despite having the benefit  of 


the physical presence of the accused before it , has 


failed to even make this assessment , which is apparent  


to the naked eye. The negligence on the part  of the 


I nvest igat ing Officer, the Addit ional Dist r ict  Governm ent  


Counsel and the Court  borders on inhum ane conduct . I t  


is also m ore surprising that  there is no potency test  


conducted on the accused, which is not  m erely 


elementary, but  also the m andate of law. 


 


8.  Even sheer logic would show that  the potency 


test  of the accused is m andatory to lay a charge of 


penetrat ive sexual assault .  I t  is beyond the realm  of 


Science that  an im potent  person can com mit  an offence 


of penet rat ive sexual assault .  I t  is unheard of and 


unknown.  


 


9. The m anner, in which, the appellant  has been 
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t reated by the system, leaves much to desire, and our 


heart  bleeds to the person who has been subjected to 


such ext rem e cruelty. We deem  it  necessary to define it  


as an act  of “ext reme cruelty”  for a bundle of reasons. 


( i)  The appellant /  applicant  is a specially abled 


person whom  the Parliament  has recognized as 


a dist inct  class of people who are required to be 


appreciated different ly. Yet , he has been 


st igm at ized with an act ion which he probably is 


incapable of com m it t ing. Probably, his poverty 


has been the ‘just ificat ion for the system ’ not  to 


look at  and t reat  him  as a hum an being. 


( ii)  A person, who the Parliament  recognizes as 


a specially abled person and who is cert ified to 


be a paraplegic, has been m ade to undergo the 


t raum a of facing allegat ions of comm it t ing a 


heinous act , a long drawn t r ial and the 


judgment  of convict ion and sentence of twenty 


years. 


 


10. Any person of a lit t le prudence could have 


disbelieved the version of the prosecut rix, but  we are 


shocked to see that  even the Court  of Law has 


m iserably failed in applying its m ind to a fact , which is 


apparent  and open to the naked eye. 


 


11.  This is a case, which m erits reparat ions from 


the system , which subjected him  to such extreme 


t raum a. As an init ial compensat ion, we direct  the 


Departm ent  of Home, Government  of Ut tarakhand to 


4 







deposit  a sum of Rs.5.00 Lakhs in a fixed deposit  in the 


nam e of the appellant /  applicant  in any nat ionalized 


bank and ensure that  he is enable to draw the monthly 


accrued interest .  We direct  the Mem ber Secretary, UK 


Legal Services Authority to ensure com pliance as 


expedit iously as possible. 


 


12.  I ssue em ergent  not ice to Ms. Seena 


Chaudhary ( I nvest igat ing Officer)  and Mr. Vikas Gupta 


(Addit ional Dist r ict  Government  Counsel) ,  returnable 


within two weeks. This order be placed before the 


Administ rat ive Judge of the Dist r ict ,  in which, the 


concerned Judicial Officer is current ly serving. The 


I nvest igat ing Officer and the Addit ional Dist r ict  


Governm ent  Counsel to show-cause as to why this 


Court  should not  pass st r ictures and adverse rem arks 


and why they should not  be m ade liable for payment  of 


com pensat ion to the appellant /  applicant . 


 


13.  That  apart , we also direct  the presence of the 


Director of Prosecut ion, Secretary (Hom e), Governm ent  


of Ut tarakhand and the Director General of Police 


through vir tual m ode in view of the tardy invest igat ion 


procedure adopted by the I nvest igat ing Officer and the 


non-applicat ion of m ind by the prosecut ion. 
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14.  I t  has com e to our not ice in numerous cases 


that  too in cases of penet rat ive sexual assault ,  there is 


no com pliance of the provision of Sect ion 53-A of the 


Code of Crim inal Procedure, which m andates that  every 


person accused of com mit t ing offence of rape/  sexual 


assault ,  is required to be subjected to medical 


examinat ion. I n other words, a potency test  be 


conducted upon him . 


 


15.  That  apart ,  in the case (CRLA No.85 of 2023)  


where Dr. Monika Kharawal was sum moned to appear, 


it  is found that  Forensic Science Laboratory reports are 


not  furnished to the doctor, who m edically exam ined 


the survivor and thereby prevent ing the form at ion and 


presentat ion of the final opinion by the medical expert . 


 


16.  The om ission, had it  been isolated, we would 


have condoned the sam e, but  this appears to be the 


Standing Operat ing Procedure adopted by the 


invest igat ion officers and the prosecut ion to secure 


convict ions by screening crucial m aterial from the t r ial 


court . 


 


17.  Learned Deputy Advocate General has fair ly 


submit ted that  even according to him , the charge 


leveled against  the appellant /  applicant , appears to be 
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improbable. 


 


18.  I n that  view of the m at ter, we direct  that  the 


appellant /  applicant  be set  at  liberty forthwith and Head 


Constable No.123 Mr. Manish Sanwal, posted at  Police 


Line Rudrapur, who has produced the appellant /  


applicant , is directed to hand over the custody of 


appellant /  applicant  to his father, nam ely, Mr. Girdhari 


Lal,  S/ o Sh. Ram chandra, Aged 56 years, R/ o 


Jhankaiya, Pakadiya, P.S. Khat im a, Dist r ict  Udham 


Singh Nagar, who is present  before the Court . The 


father is ident ified by Mr. Vikas Anand, learned counsel 


for the appellant /  applicant .  The appellant /  applicant  is 


set  at  liberty forthwith. 


 


19.  I f required, Mr. Girdhari Lal,  father of the 


appellant /  applicant , undertakes to produce him  before 


the Court  as and when directed by the Court . 


 


20.  Not ice to the I nvest igat ing Officer be served 


through the office of the Director General of Police. The 


office of the Director General of Police shall 


com municate the pendency of the appeal and the 


orders passed by this Court .  The Director of 


Prosecut ion shall com m unicate this order and the next  


date of hearing to Mr. Vikas Gupta, learned Addit ional 
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District  Government  Counsel. 


 


21.  List  on 09.04.2025. 


 


22.  Object ions by the I nvest igat ing Officer and 


the Addit ional Dist r ict  Government  Counsel to be placed 


before the Court  by the next  date of hearing. 


 


23.  We hope that  the Department  of Home would 


appreciate the order and m ake a financial deposit  by 


the next  date of hearing. 


 


24.  Let  a copy of the operat ive port ion of the 


order be comm unicated to the jail authority forthwith. 


 


   _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  


G. NARENDAR, C.J. 
 


 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  


ASHI SH NAI THANI , J. 
Dt:  12 thMarch, 2025 


NI SHANT 
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IN THE HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Criminal Revision No. 18 of 2025 
 


Uday Raj Singh               ....Revisionist 
    


Vs. 
 


State of Uttarakhand and Another      ..... Respondents 
 
Present:- 


Mr. Divyaman S Sen, Advocate for the revisionist. 
Mr. Siddharth Bisht and Mr. Himanshu Sain, Brief Holder for the State.  
    


 


JUDGMENT 


Hon’ble Ravindra Maithani, J. (Oral) 
 


  The challenge in this revision is made to 


the order dated 25.10.2024, passed in Criminal Appeal 


No.125 of 2023, Uday Raj Singh Vs. State of 


Uttarakhand and Another, by the court of I District and 


Sessions Judge, Udham Singh Nagar (“the appeal”).  


 


2.   Heard learned counsel for the parties and 


perused the record. 


 


3.   The revisionist was convicted and 


sentenced under Section 138 of the Negotiable 


Instruments Act, 1881, in Criminal Case No.1370 of 


2017, Ashok Bajaj Vs. Uday Raj Singh, by the court of 


Additional Chief Judicial Magistrate/ 2nd Additional 


Senior Civil Judge (Senior Division), Rudrapur (“the 


case”). This order was appealed by the revisionist in the 


appeal.  


4.  In the appeal, the revisionist filed an 


application under Section 391 of the Code of Criminal 
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Procedure, 1973 (“the Code”) seeking permission of the 


Court to take on record an expert report with regard to 


signature and handwriting on the cheque in question. 


This permission was denied.  


5.  Learned counsel for the revisionist would 


submit that  the revisionist has been denying his 


signature on the cheque; the revisionist got the cheque 


in question examined by some expert; the revisionist just 


wants to place that expert report on the record of the 


appeal. He has referred to the judgment in the case of 


Raj Kumar Sethi Vs. Budhi Prakash and Another, 2014 


SCC OnLine Utt 1223.  


6.  In the case of Raj Kumar Sethi (supra), 


such permission to take on record additional evidence 


under Section 391 of the Code was rejected, but this 


Court had, while allowing the petition, permitted the 


petitioner of that case to file additional evidence in 


appeal.  


7.  The factual matrix of the instant case is 


quite distinct. During trial, the revisionist did file an 


application for examining the hand writing and 


signature on the cheque from some experts. That 


application was rejected by the trial court on 


06.06.2022, against which the revision was preferred in 


the court of sessions, which was rejected on 04.11.2022. 
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Thereafter, the revisionist filed a petition in this Court, 


which was registered as Criminal Misc. Application 


No.1132 of 2023, Uday Raj Singh Vs. State of 


Uttarakhand (“the petition”), which was dismissed on 


13.06.2023. 


8.  Two more facts need consideration. In his 


initial examination under Section 251 of the Code, the 


revisionist had totally denied his signature on the 


cheque. He had stated that though the cheque belongs 


to him, but he did not give the cheque to the private 


respondent. But at the stage of Section 313 of the Code, 


when examined on 17.05.2022, the revisionist was not 


sure. He said that he is not sure about his signature as 


to whether the signature on the cheque is that of the 


revisionist or not. It may be noted that after examination 


of the revisionist under Section 313 of the Code, in the 


case, the first application for examining the signature 


and handwriting on the cheque was dismissed by the 


trial court on 06.06.2022. As stated that order has been 


confirmed uptil this Court. 


9.  While deciding the petition, this Court had, 


on 13.06.2023, observed that, “The proceedings and 


the diligence with which the applicant has taken up 


the case before the learned Trial Court itself spells 


out that it was nothing but rather a deliberate effort 
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adopted by the applicant to linger the proceedings, 


though, despite of the fact that no prejudice has 


been caused to the applicant because his rights are 


still protected under Section 20 of the Negotiable 


Instruments Act, and the signatures appearing on 


the instrument, which he otherwise has made a 


contradictory statement under Section 215 (sic 251) 


and 313 of Cr.P.C., are being tried to be overridden 


by a report being solicited on the application being 


filed by the applicant for verification of the 


signatures by an expert. It is too late in a day, in a 


summary proceeding to file such type of an 


application for verification of the signatures by 


finger print experts.” 


 


10.  The revisionist was denied the opportunity 


to get the signature and handwriting on the cheque 


examined by the handwriting expert. That order has 


attained finality. What the revisionist wanted to do 


directly by way of seeking examination of handwriting 


and signature on the cheque by an expert, he is now 


trying to do that indirectly. The revisionist had been 


denied to obtain expert opinion. Now he wants to file 


some expert opinion in the appeal.  


11.  Having considered, this Court is of the view 


that under the facts and circumstances of the case, the 
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court below has rightly dismissed the application of the 


revisionist. The impugned order does not warrant any 


interference. Accordingly, the revision deserves to be 


dismissed, at the stage of admission itself. 


12.  The revision is dismissed in limine. 
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CIVIL APPEAL NO. 14605 OF 2024 
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RAJEEV GUPTA AND OTHERS     ...     APPELLANT(S) 


 


  VERSUS 


 


U.P. AVAS EVAM VIKAS PARISHAD & ORS.  ...  RESPONDENT(S) 


 


    


 


J U D G M E N T 


 


R.MAHADEVAN, J. 


 


1. Leave granted. 


 


 


2. Challenging the final judgment and order dated 05.12.2014 passed by the 


High Court of Judicature at Allahabad1 in Writ-C.No.46342 of 2013, the 


appellants herein, who are third parties to the proceedings, have preferred the 


 
1 Hereinafter shortly referred to as “the High Court” 
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present appeals. 


3. The aforesaid writ petition was filed by the Respondent No.1 seeking for 


issuance of a Writ of Mandamus to direct the Respondent Nos.2 to 4 to stop the 


illegal / unauthorized commercial construction on residential plot no.661/6, 


Shastri Nagar Yojna No.7, Meerut, and to provide police force to execute the 


order of demolition dated 31.05.2011 passed by the competent authority viz., 


Executive Engineer, Construction Division-8, U.P. Avas Evam Vikas Parishad, 


Sector 9, Shastri Nagar, Meerut.   


 


4. By the judgment and order impugned herein, the High Court allowed the 


above writ petition with the following directions and observations: 


(a) The District Magistrate, Meerut and the Senior Superintendent of Police 


Meerut shall remain present on the date and time to be notified by the 


petitioner-Avas Evam Vikas Parishad for the purposes of demolition of 


unauthorized constructions. Such demolitions must be effected on or before 31st   


December, 2014. 


(b) Criminal proceedings should be launched against respondent nos.4 and 5 


as well as against the officers, who were In-charge of the office of Awas Vikas 


Parishad at the relevant time including the Chief Engineer and the Executive 


Engineer when these constructions had come up. 


(c) The Chief Secretary, U.P. Lucknow shall ensure that the departmental 


proceedings are also initiated against the officers of Awas Evam Vikas 


Parishad responsible for the situation, which has been created. The Housing 


Commissioner shall also ensure that all like nature of unauthorized 


constructions are similarly dealt with without any discrimination and without 


any favourtism. For the purpose, he shall ensure that the highest officer posted 


in the office of Awas Evam Vikas Parishad at Meerut is made personally 


responsible for giving notice to the owner/persons in possession of the 


unauthorized occupations. The proceedings must be decided and appropriate 


action be taken within two months from the date of receipt of a certified copy of 


this order. There should be no complaint to this Court that any person has 


been treated favourably in the matter of demolition of the unauthorized 
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constructions. 


 


(d) We also direct the Chief Secretary, U.P. Lucknow to ensure that the district 


authorities at Meerut are responded to the request of Awas Evam Vikas 


Parishad in the matter of demolition with all promptness and with full force. 


(e) We make it clear that all unauthorized constructions have to be dealt with 


in same manner.”  


 


5. At the outset, it is imperative to note the relevant background facts 


leading to the present litigation. The Respondent No.5 by name, Veer Singh was 


originally allotted a plot bearing No.661/6, situated in Bhoomi Vikas, Grisathan 


Yojna No.7, Sector No.6, Phase-1, Shastri Nagar, Meerut, U.P.2 by the 


Respondent No.1 on 30.08.1986. Possession was also handed over to him on 


15.06.1989. In respect of the subject property, the Respondent No.1 executed a 


freehold deed dated 06.10.2004 in favour of the Respondent No.5 with specific 


condition that the property shall be used only for residential purposes. Contrary 


to the same, the Respondent No.5 with the assistance of his power of attorney 


agent by name, Vinod Arora i.e., Respondent No.6, started raising illegal 


commercial construction on the subject property without obtaining any sanction 


/ approval from the Respondent No.1. Though show cause notices were issued 


to him, he neither responded to the same nor took any steps against the illegal 


construction, which compelled the competent authority to pass the order of 


demolition of the illegal / unauthorized construction on the subject property on 


31.05.2011. However, the Respondent No.1 was unable to execute the said 


 
2 Hereinafter shortly referred to as the “subject property” 
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order, due to lack of co-operation from the local as well as police authorities. 


Therefore, they preferred the Writ Petition bearing No.46342 of 2013, which 


was allowed by the High Court, by order dated 05.12.2014, which is assailed in 


these appeals by the appellants herein, who are the owners of the commercial 


shops, which are stated to have been illegally / unauthorizedly constructed on 


the subject property by the Respondent Nos.5 and 6.   


 


6. The common submissions made by the learned counsel appearing for the 


appellants in these appeals are that admittedly, shops in the subject property 


have been in existence for the past 24 years; and the Respondent No.1 had 


converted the subject property from leasehold to freehold by the registered 


document dated 06.10.2004 on "As is where is basis" and as per clause 6(a) of 


the said deed, the Respondent No.1 had accepted the construction made on the 


subject property and they were fully aware of the same from its inception. That 


apart, through registered sale deeds, all the appellants herein had purchased the 


shops constructed on the subject property for valuable consideration and have 


been occupying the premises since then and earning their livelihood. However, 


the Respondent No.1 without issuing notice under section 82 of the U.P. Avas 


Evam Vikas Parishad Adhiniyam, 19653 to the appellants, erroneously took 


steps to demolish the entire construction in the subject property by treating the 


same as illegal and unauthorized one and also obtained the demolition order 


 
3 For short, “the Act” 
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from the High Court, which is arbitrary, illegal and in violation of the principles 


of natural justice. In support of the same, the learned counsel placed reliance on 


the decision of this Court in Municipal Corporation, Ludhiana v. Inderjeet 


Singh4, wherein, demolition of commercial property was carried out by 


Municipal Corporation, without serving proper notice on the respondent i.e., 


notice was served on a dead person and in such circumstances, it was observed 


by this Court that ‘had a proper show cause notice been served upon the first 


respondent, he could have shown that the alleged violation of the provisions of 


the Act is of negligible character, which did not warrant an order of 


demolition.’ 


 


6.1. Elaborating further, the learned counsel for the appellants submitted that 


without issuing notice to the appellants and occupants of the shops, the High 


Court has ordered demolition of the entire construction in the subject property. 


According to the learned counsel, the High Court, before ordering demolition, 


should have directed the authorities to explore the possibility of regularizing the 


alleged illegal construction in the subject property. It is also submitted by the 


learned counsel that there were initially about 15 to 20 shops and now, there are 


more than 600 commercial establishments run in the area earmarked as ‘Central 


Market’, but the Respondent No.1 failed in its statutory duty to keep pace with 


the booming development and therefore, this situation has arisen. It is further 


 
4 (2008) 13 SCC 506 
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alleged that the Respondent No.1 adopted a pick and choose policy, whereby 


the construction made on the subject property was cherry picked for demolition, 


whereas in the entire vicinity of the Central market, buildings like this have 


blossomed and mushroomed. The learned counsel ultimately, submitted that the 


right of the Respondent No.1 to seek demolition is barred by delay and laches 


and they were negligent and acted hand in glove with the people responsible for 


such sorry state of affairs and that, in terms of Sections 92 to 94 r/w Sections 3, 


7 and 8 of the Act, the State Government has full rights and control over the 


Respondent No.1, but they failed to exercise the same in proper perspective. 


Resultantly, due to no fault on the part of the appellants, their valuable rights are 


jeopardized and prejudiced at the hands of the Respondent No.1, who are acting 


in collusion and connivance with dishonest builders and land grabbers. Stating 


so, the learned counsel prayed to set aside the impugned order passed by the 


High court and allow these appeals.   


 


7. On the other hand, the learned counsel appearing for the Respondent 


No.1 made detailed submissions reiterating the averments stated in the counter 


affidavit. According to him, U.P. Avas Evam Vikas Parishad viz., Respondent 


No.1 is the Housing Board of the State of Uttar Pradesh, an autonomous body 


created under the statute and governed by the U.P. Avas Evam Vikas Parishad 
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Adhiniyam, 19655. With a view to eliminate housing problem and have a 


planned development in the District of Meerut, they floated a scheme called 


“Shastri Nagar Yojna No.7”. In the said scheme, plots were carved out and 


categorized as residential and commercial as per usage. The residential plots 


could be used only for constructing the residential house and no commercial 


activity was permitted on the said plots. However, the Respondent No.5 started 


raising illegal commercial construction on the plot allotted to him, without 


obtaining any sanction from the competent authority. Though the Respondent 


No.1 sent show cause notices / communication to the Respondent No.5 to stop 


the illegal construction and get the same regularized, the Respondent No.5 did 


not respond to the same and he continued to construct the shops for commercial 


purposes. Therefore, the competent authority rightly passed the order of 


demolition of the unauthorized construction. But the said order was not 


enforced by the Respondent No.1, due to non-co-operation of the local as well 


as police authorities. Finally, the Respondent No.1 approached the High Court 


by filing the writ petition stating that the subject property was patently in 


violation of the statutory provisions applicable and it has to be demolished. The 


High Court after taking note of the facts and circumstances of the case, rightly 


passed the impugned order, which need not be interfered with by this Court. 


7.1. In reply to the contentions raised on the side of the appellants, the learned 


counsel for the Respondent No.1 made the following submissions: 


 
5 For short, “the Act” 
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(i) The Respondent No.5 got the property converted from leasehold to 


freehold on the basis of the fabricated construction completion certificate. 


(ii) Unauthorized construction was made only by the original allottee i.e., 


Respondent No.5 and not the appellants. Further, the Respondent No.1 did not 


know about the change of interest qua the subject property as it was never 


intimated to them. Moreover, the appellants were aware of the unauthorized 


construction and notices issued to stop the same, at the time of purchasing the 


shops itself. In such circumstances, there was no need for the appellants to be 


arrayed as parties before the High Court in adherence to the principles of natural 


justice.  


(iii) The Respondent No.1 from the year 1990 onwards had served several 


notices on the Respondent No.5, directing him to stop the unauthorized 


construction, but he never paid heed to any of the notices and continued to raise 


the unauthorized construction. Therefore, it is incorrect to state that the 


Respondent No.1 lost its right to demolish the said unauthorized construction on 


the ground of delay and laches.   


(iv) The appellants’ right over the shops was created in pursuance of the 


change in usage of plot and unauthorized construction raised by the original 


allottee, which was never approved by the Respondent No.1 and therefore, in no 


way, their rights are being infringed by the Respondent No.1. Further, it cannot 


be said that the action of the Respondent No.1 is barred by the principles of 


acquiescence and estoppel.  
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(v) The violations made by Respondent No.5 are deliberate, designed and 


motivated and it is not a case where the violations are marginal or insignificant 


or that it had crept in accidentally. It is only after complying with all the 


requirements of law that a violation would qualify for regularization. Therefore, 


there is no illegality or infirmity in the order of the High Court directing 


demolition of the unauthorized construction.   


(vi) Nevertheless, the appellants always have a remedy to sue the 


Respondent No.5 for return of money and/or damages. 


(vii) After carrying out all kinds of development activities in different 


sectors of the Scheme, the Respondent No.1 allotted commercial properties, 


wherever required, by way of auction sale and commercial activities are taking 


place on such properties and therefore, it is wrong to state that the Respondent 


No.1 failed in its duty to provide planned development in the area.  


(viii) An illegal act, more so, when it was done deliberately, does not 


become legal only because certain length of time has passed. 


Thus, it is submitted by the learned counsel that the appeals filed by the 


appellants may be dismissed by this Court.  


8. The learned counsel for the Respondent Nos.2 to 4 made his submissions 


supporting the case of the Respondent No.1 in entirety. Placing reliance on the 


counter affidavit filed by the respondent authorities, it is submitted by the 


learned counsel that they are ready to provide all the protection and facilities to 


the Respondent No.1 to demolish the unauthorized construction as ordered by 
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the High Court. Therefore, the learned counsel prayed for appropriate orders     


in these appeals.   


9. During the pendency of these appeals, the Respondent No.5 died, his 


legal heirs were brought on record as Respondent Nos.5.1 to 5.6, and the cause 


title was accordingly amended. Despite the service of notice, none appeared on 


behalf of the legal heirs of the deceased Respondent No.5. Qua the Respondent 


No.6, who also died during the pendency of these appeals, it was recorded by 


this Court on 24.03.20226 in SLP(C)No.36440 of 2014 that considering the 


status of the parties and the subject matter in issue, there was no requirement to 


substitute the legal representatives of the deceased Respondent No.6. In such 


circumstances, we have to examine the stand of the Respondent No.5 as was 


placed before the High Court. It was stated by the Respondent No.5 therein that 


after allotment, the Respondent No.5 executed a power of attorney in respect of 


the subject property in favour of the Respondent No.6, who raised the illegal / 


unauthorized commercial construction on the same. He categorically admitted 


that the construction was made without any sanctioned map / plan by the 


Respondent No.6. However, he has no objection, if the construction is 


demolished and he shall not claim any compensation from the Respondent 


 
6 It has been pointed out that respondent No. 6 in these petitions, Shri Vinod Arora S/o Late K.L. 


Arora, has expired. It has also been pointed out that he has been a party in these matters in his 


capacity as power of attorney holder of the other private i.e., respondent No. 5. 


Looking at the status of the parties and the subject matter of these petitions, as at present, we see no 


reason to require substitution of legal representatives of the deceased respondent. 


Learned counsel for the parties may file short notes on their submissions while also clarifying the 


position at site, as existing today. 


List these matters for final hearing at the admission stage on 27.04.2022. 
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No.1. Thus, according to the Respondent No.5, the Respondent No.6 was the 


original owner of the shops which were constructed on the subject property on 


the strength of the power of attorney executed by the Respondent No.5. 


Whereas, it was stated by the Respondent No.6 before the High Court that it 


was the Respondent No.5, who had raised construction of the shops and had 


sold the same to the different persons.  


 


10. Heard the learned counsel appearing for the appellants as well as the 


Respondent No.1 and the Respondent Nos.2 to 4 and also perused the materials 


available on record carefully and meticulously.  


 


11. This Court on 17.12.20147 in SLP(CC) No.21102 of 20148, granted an 


order of status quo in respect of the shop nos.6 and 10 situated in the subject 


property on condition that the appellants deposit a sum of Rs.10,00,000/- on or 


before 23.12.2014. The said order was duly complied with by the appellants. 


Thereafter, as per the order dated 22.01.2015 passed by this Court, the deposited 


amount was kept in interest bearing account. It is revealed from the latest office 


report dated 18.11.2024 that amount of Rs.10,00,000/- deposited by the 


 
7 The notice shall be issued, subject to the petitioner depositing a sum of Rs.10,00,000/- before this 


Court by 23"" December, 2014. 


Status quo, existing as on today, qua the Shop Nos.10 and 6, Ground Floor, Plot No.661/ 6, Bhoomi 


Vikas, Grisathan Yojna No. 7, Sector No.6, Phase-I, Shastri Nagar, Meerut, U.P., of the petitioner 


Nos.1 and 2 respectively, shall be maintained till the next date of hearing. 
 
8 Arising out of which is SLP(C) No.36440 of 2014 
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appellants in SLP(C)No.36440 of 2014, was kept in an interest-bearing Fixed 


Deposit with UCO Bank, Supreme Court Compound, which is being renewed 


from time to time and is now bearing the next date of maturity on 10.05.2025.  


 


12. This Court also granted an order of status quo on 05.01.20159 in 


SLP(CC) No.21820 of 201410.  Subsequently, at the instance of the appellants, 


on 30.11.201811, the said order was clarified by this Court to the effect that it 


confined to the shops of the seven appellants in the subject property. 


 


13. Concededly, the appellants are third parties to the writ proceedings. They 


have come up with these appeals stating that they are the most affected persons 


by the order passed by the High Court and will be deprived of their livelihood if 


the same is implemented. It is the principal contention of the learned counsel 


appearing for the appellants that the shops have been in existence for the past 24 


years and the appellants are the owners of the same by virtue of the registered 


 
9 Permission to file special leave petition is granted. 


Issue notice, returnable within eight weeks. 


Status quo, existing as on today, shall be maintained until further orders. 


 
10 Arising out of which is SLP (C) No.1184 of 2015 


 
11 I.A. No. 98823/2017 is for seeking a clarification of the order of this Court dated 5.1.2015 so that 


the status quo as directed should be maintained in respect of the shops of the seven petitioners in the 


special leave petition. 


Our attention has been drawn to the fact that an order was passed by this Court on 17.12.2014 in 


another special leave petition bearing SLP(C) No. 36440/2014 to that effect. 


Hence, we direct that the order of status quo dated 5.1.2015 shall stand confined to the shops of the 


seven petitioners in plot No. 661/6 in Bhumi Vikas, Grihsthan Yojana No.7, Sector-6, Phase-I, Shastri 


Nagar, Meerut, U.P.  


The I.A. is, accordingly, disposed of. 


List the matter in the second week of January, 2019 along with SLP(C) No. 36440/2014. 
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sale deed and the Respondent No.1 was fully aware of the construction made on 


the subject property from its inception. However, without issuing any notice to 


the appellants and occupants of the shops, the order of demolition came to be 


passed and hence, it is arbitrary, illegal and in violation of the principles of 


natural justice.  


 14. The facts remain undisputed are that the Respondent No.5 was allotted 


the subject property on 30.08.1986 and possession was handed over to him on 


15.06.1989. The Respondent No.1 had executed a sale deed cum free hold deed 


in favour of the Respondent No.5 in respect of the subject property, on 


06.10.2004. It is alleged by the Respondent No.1 that the said deed was 


executed by the Respondent No.1 based on the fabricated construction 


completion certificate produced by the Respondent No.5 and he with the 


assistance of the Respondent No.6, after possession, started to construct 


commercial shops, without obtaining sanctioned map / plan / approval from the 


competent authority.  Clause 6-B of the said deed dated 06.10.2004 specifically 


stated that the property shall be used only for the residential purposes. It was 


also clearly mentioned in Clause 8 that the said property shall not be used for 


any purposes other than residential purposes and the Registered intending buyer 


shall always follow the rules and bylaws of the Council in respect of the  


property sold. However, there was no material available to prove that the 


Respondent No.5 was in possession of the sanctioned plan in respect of the 


construction made on the subject property or that he submitted any application 
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before the authority concerned seeking sanction / approval for such construction 


and the same was pending. It is also pertinent to mention at this juncture that the 


Respondent Nos.5 and 6 before the High Court categorically admitted that the 


construction of the commercial shops was made without there being any 


sanctioned plan from the competent authority. The survey report produced by 


the Respondent No.1 relating to Scheme No.7, Shastri Nagar, Meerut, would 


further disclose that there are 6379 sanctioned residential properties, in which 


860 plots have been used for commercial purpose. Therefore, it is crystal clear 


that the Respondent Nos.5 and 6 without obtaining sanctioned plan / approval 


from the competent authority, illegally / unauthorizedly constructed the shops 


on the subject property, for commercial purposes and sold to the appellants and 


others for valuable consideration.     


 


15. Undoubtedly, the competent authority under section 83 of the Act, is 


empowered to remove the unauthorized construction. As stated earlier, in this 


case, the plot allotted to the Respondent No.5 was residential in nature and the 


same was illegally used for commercial purpose and therefore, the construction 


raised on the subject property was liable to be removed by the competent 


authority. However it is the specific case of the appellants that the Respondent 


No.5 started to construct the commercial shops in the year 1990 itself, i.e., 


immediately after taking possession of the subject property and the Respondent 


No.1 was fully aware of such construction made by the Respondent No.5, from 
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its inception, but they did not take immediate steps against the same. It can be 


reasonably inferred that the Respondent No.1 was aware of  the construction 


made on the subject property at the beginning itself, which prompted them to 


issue show cause notice dated 19.09.1990 to the Respondent No.5 to stop the 


illegal construction and take appropriate steps. Without giving reply to the 


same, the Respondent No.5 continued to raise illegal commercial construction 


on the plot allotted to him. Thereafter, vide letter dated 27.09.2002, the 


Respondent No.1 instructed the Respondent No.5 to get the illegal construction 


regularized. But the Respondent No.5 did not respond to the same and he 


continued the illegal construction of some more shops on the subject property. 


Therefore, the Respondent No.1 sent a notice dated 09.02.2004 to the 


Respondent No.5 stating that the plot allotted to him was being illegally used 


for commercial purpose and hence, the construction raised on the subject 


property was liable to be removed under section 83 of the Act. Even thereafter, 


the Respondent No.5 failed to reply to the said notice, which compelled the 


competent authority to pass an order of demolition dated 23.03.2005 for 


removal of unauthorized construction. However, the said order could not be 


executed by the Respondent No.1. In the meanwhile, the shops constructed on 


the subject property were purchased by the appellants herein and others, which 


was not intimated to the Respondent No.1 by the Respondent No.5.  It is also 


evident from the records that in the year 2011, the Respondent No.5 again 


started to raise the illegal construction on the subject property, which was 
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objected to by the Respondent No.1 by issuing notice dated 20.04.2011 and 


directing him to immediately stop the unauthorized construction and show cause 


as to why the same should not be demolished.  However, there was no reply on 


the side of the Respondent No.5. Finding no other alternative, the competent 


authority by exercising powers under section 83 of the Act, passed the order 


dated 31.05.2011 to demolish the said illegal construction raised on the subject 


property. Thus, from 1990 onwards, though the Respondent No.1 had 


periodically issued notices for removal of unauthorized constructions, it did not 


lead to actual removal/ demolition. Despite sufficient opportunities being 


granted to  Respondent Nos.5 and 6  they did not utilize the same and continued 


the illegality. Such parties cannot plead estoppel. Even otherwise, we are of the 


view that there cannot be any estoppel against law. The lapses on the part of the 


authorities will not vest any person with a  right to put up construction without 


planning approval and in violation of the conditions regarding usage. However, 


the fact that the notices issued by the authorities between 1990 to 2013 did not 


culminate into demolition, would speak volumes about the lackadaisical attitude 


of the authorities and that also smacks of collusion with the violators. Therefore,  


the fact that the building  has stood over 24 years  will not clothe the appellants  


with any right in law and hence we do not find any force in the contentions of 


the counsel for the appellants alleging delay and latches. 


 16. As regards the allegation raised by the appellants that without issuing any 


notice, the order of demolition came to be passed against them, the records 
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reveal that before passing the order of demolition dated 30.05.2011 by the 


competent authority, the Respondent No.1 sent show cause notice dated 


20.04.2011 to the Respondent No.5 pointing out the raising of commercial 


construction illegally on the plot allotted for residential use, that too, without 


sanctioned map / plan and permission accorded. Subsequently, the copy of the 


notice served on the Respondent No.5 was pasted on the notice board. But the 


Respondent No.5 failed to appear before the authority concerned to put forth his 


stand. Therefore, the Respondent No.1 passed the order dated 31.05.2011 for 


demolishing the unauthorized construction, but the same did not take place. 


 


16.1. Even thereafter, the Respondent No. 5 continued to raise illegal 


commercial construction, which led the Respondent No.1 to lodge a First 


Information Report on 29.07.2013 and also sought for assistance from 


Respondent No. 4 for demolition. However, on account of the fact that there 


was no assistance from the police, the demolition could not be proceeded with. 


It is thereafter that the Respondent No.1 approached the High Court by filing 


the writ petition. It is clear from the above narration of facts that there has been 


no violation of the principles of natural justice and the Respondent No.1 after 


sending notices to the original allottee i.e., Respondent No.5 took steps to 


remove the unauthorized construction made on the subject property. Therefore, 


the action impugned now is not de novo action, but only continuation of the 


earlier line of events as stated above.  
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16.2 As regards the rights of the appellants, independent from that of 


Respondent No.5, are concerned, we are unable to believe that the appellants 


did not even verify the original allotment order before purchase of the property 


to know the permissible use of the property and the factum of existence or 


otherwise of any approval in respect of the commercial building purchased by 


them. In this regard, the doctrine of Caveat Emptor would require the buyer to 


perform all acts within his capacity to ascertain the title of the seller and the 


defects in the property. Further, Sub-section (1) (a) of Section 55 of the Transfer 


of Property Act makes it clear when the buyer with ordinary care is not able to 


ascertain the material defect in the property or in the seller’s title, it becomes the 


duty of the seller to disclose the same though it is the primary responsibility is 


on the buyer to ascertain the defects in the property and the title. In the present 


case, it appears that neither the appellants as buyers nor the Respondent No. 5 as 


seller have performed their obligations under the law. Having said this, it  is 


pertinent to mention here that some notices have also been issued after the 


appellants have come into occupation of the premises. Thus, the contention of 


the appellants that they were not put on notice and that the orders are in 


violation of the principles of natural justice, is a fig leaf of a defence that can 


hardly have any basis in law.  


 


17.  The deed dated 06.10.2004 said to have been executed by the 
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Respondent No.1 granting freehold right to the Respondent No.5 while 


simultaneously issuing notices against unauthorized constructions, does not 


inspire the confidence of this court. In any event the said grant is also subject to 


a condition that it shall be used for residential purpose and hence it cannot be 


treated as a licence to construct the shops without any sanction/approval. That 


apart, the registration of the property would not in any way amount to 


regularizing the unauthorized construction. The power  to take action against an 


unauthorized construction is independent and not in anyway connected to the 


Registration Act. Seen from any angle  the appellants cannot claim that the 


construction of shops was in accordance with law.  


 


18. Notably, the High Court, in the order impugned herein, clearly observed 


that the officials who are responsible for ensuring planned land development 


and for ensuring that no unauthorized/illegal constructions take place, 


themselves start colluding with the land mafias. A situation has been created, 


where the authority itself is forced to approach the High Court for a writ of 


mandamus to the district police to provide help in the matter of demolition of 


the unauthorized constructions, which have been raised within the jurisdictional 


territory of the authority concerned. Having held thus, and also considering the 


stand of the Respondent Nos.5 and 6 that they have no objection for demolition 


of the unauthorized construction, the High Court passed the order of demolition 


with direction to the authorities. We find no reason much less valid reason to 
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interfere with the well-reasoned order passed by the High Court.  


 


19. In a catena of decisions, this Court has categorically held that illegally of 


unauthorized construction cannot be perpetuated. If the construction is made in 


contravention of the Acts / Rules, it would be construed as illegal and 


unauthorized construction, which has to be necessarily demolished. It cannot be 


legitimized or protected solely under the ruse of the passage of time or citing 


inaction of  the authorities or by taking recourse to the excuse that substantial 


money has been spent on the said construction.  The following decisions are of 


relevance and hence cited herein below to drive home the point that 


unauthorized constructions must be dealt with, with an iron hand and not kid 


gloves. 


 (i) In K. Ramadas Shenoy v. Chief Officers, Town Municipal Council12, after 


having found that the impugned resolution sanctioning plan for conversion of 


building into a cinema was in violation of the Town Planning Scheme and 


hence, it has no legal foundation, this Court held that the High Court was wrong 


in not quashing the resolution on the surmise that money might have been spent. 


The relevant passage reads as follows:  


“29. The Court enforces the performance of statutory duty by public bodies as 


obligation to rate payers who have a legal right to demand compliance by a 


local authority with its duty to observe statutory rights alone. The scheme here 


is for the benefit of the public. There is special interest in the performance of 


the duty. All the residents in the area have their personal interest in the 


 
12 (1974) 2 SCC 506 
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performance of the duty. The special and substantial interest of the residents in 


the area is injured by the illegal construction. 


30. The High Court was not correct in holding that though the impeached 


resolution sanctioning plan for conversion of building into a cinema was in 


violation of the Town Planning Scheme yet it could not be disturbed because 


Respondent No.3 is likely to have spent money. An excess of statutory power 


cannot be validated by acquiescence in or by the operation of an estoppel. The 


Court declines to interfere for the assistance of persons who seek its aid to 


relieve them against express statutory provision. Lord Selborne in Maddison v. 


Alderson [1883] 8 App. Cases 467 said that courts of equity would not permit 


the statute to be made an instrument of fraud. The impeached resolution of the 


Municipality has no legal foundation. The High Court was wrong in not 


quashing the resolution on the surmise that money might have been spent. 


Illegality is incurable.  


31. For the foregoing reasons, the appeal is accepted. The order of the High 


Court leaving resolution dated 19 June, 1970 being Annexure 'D' to the 


petition undisturbed is set aside. The resolution dated 19 June, 1970 being 


Annexure 'D' to the petition before the High Court is quashed. The parties will 


pay and bear their own costs.” 


 


(ii) Dr.G.N. Khajuria and others v. Delhi Development Authority and 


others13, in which, the Authority concerned misused the power and allotted the 


plot earmarked for park for a nursery school. This Court vehemently 


condemned the same and ordered for cancellation of the said allotment, besides 


recommending penal action against the authority concerned. The relevant 


paragraphs are extracted below:   


“8. We, therefore, hold that the land which was allotted to Respondent 2 was 


part of a park. We further hold that it was not open to the DDA to carve out any 


space meant for park for a nursery school. We are of the considered view that 


the allotment in favour of Respondent 2 was misuse of power, for reasons which 


need not be adverted. It is, therefore, a fit case, according to us, where the 


allotment in favour of Respondent 2 should be cancelled and we order 


accordingly. The fact that Respondent 2 has put up some structure stated to be 


permanent by his counsel is not relevant, as the same has been done on a plot of 


land allotted to it in contravention of law. As to the submission that dislocation 
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from the present site would cause difficulty to the tiny tots, we would observe 


that the same has been advanced only to get sympathy from the Court inasmuch 


as children, for whom the nursery school is meant, would travel to any other 


nearby place where such a school would be set up either by Respondent 2 or by 


any other body. 


9. The appeal is, therefore, allowed by ordering the cancellation of allotment 


made in favour of Respondent 2. It would be open to this respondent to continue 


to run the school at this site for a period of six months to enable it to make such 


alternative arrangements as it thinks fit to shift the school, so that the children 


are not put to any disadvantageous position suddenly. 


 


10. Before parting, we have an observation to make. The same is that a feeling is 


gathering ground that where unauthorised constructions are demolished on the 


force of the order of courts, the illegality is not taken care of fully inasmuch as 


the officers of the statutory body who had allowed the unauthorised construction 


to be made or make illegal allotments go scot free. This should not, however, 


have happen for two reasons. First, it is the illegal action/order of the officer 


which lies at the root of the unlawful act of the citizen concerned, because of 


which the officer is more to be blamed than the recipient of the illegal benefit. It 


is thus imperative, according to us, that while undoing the mischief which would 


require the demolition of the unauthorised construction, the delinquent officer 


has also to be punished in accordance with law. This, however, seldom happens. 


Secondly, to take care of the injustice completely, the officer who had misused 


his power has also to be properly punished. Otherwise, what happens is that the 


officer, who made the hay when the sun shined, retains the hay, which tempts 


others to do the same. This really gives fillip to the commission of tainted acts, 


whereas the aim should be opposite.” 


 


(iii) In M.I. Builders (P) Ltd. v. Radhey Shyam Sahu14, this court in clear 


terms, held that there is no alternative to the construction which is unauthorised 


and illegal to be dismantled. The relevant paragraphs read thus:  


“13. There is no alternative to the construction which is unauthorised and 


illegal to be dismantled. The whole structure built is in contravention of the 


provisions of law as contained in the Development Act. The decision to award 


contract and the agreement itself was unreasonable. The construction of the 


underground shopping complex, if allowed to stand, would perpetuate an 


illegality. Mahapalika could not be allowed to benefit from the illegality. A 


decision of this Court in Seth Badri Prasad and others vs. Seth Nagarmal and 
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others (1959 (1) Supp. SCR 769 at 774) was referred to, to contend that the 


court could not exclude from its consideration a public statute and since the 


construction of the underground shopping complex was wholly illegal it had to 


be dismantled. No question of moulding a relief can arise as the builder made 


construction on the basis of the interim order of this Court and at its own risk.” 


 


“73. The High Court has directed dismantling of the whole project and for 


restoration of the park to its original condition. This Court in numerous 


decisions has held that no consideration should be shown to the builder or any 


other person where construction is unauthorised. This dicta is now almost 


bordering the rule of law. Stress was laid by the appellant and the prospective 


allottees of the shops to exercise judicial discretion in moulding the relief. Such 


a discretion cannot be exercised which encourages illegality or perpetuates an 


illegality. Unauthorised construction, if it is illegal and cannot be compounded, 


has to be demolished. There is no way out. Judicial discretion cannot be guided 


by expediency. Courts are not free from statutory fetters. Justice is to be 


rendered in accordance with law. Judges are not entitled to exercise discretion 


wearing the robes of judicial discretion and pass orders based solely on their 


personal predilections and peculiar dispositions. Judicial discretion wherever it 


is required to be exercised has to be in accordance with law and set legal 


principles. As will be seen in moulding the relief in the present case and 


allowing one of the blocks meant for parking to stand, we have been guided by 


the obligatory duties of the Mahapalika to construct and maintain parking lots.” 


 


“81. A number of cases come to this Court pointing to unauthorised 


constructions taking place at many places in the country by builders in 


connivance with the corporation/municipal officials. In a series of cases, this 


Court has directed demolition of unauthorised constructions. This does not 


appear to have any salutary effect in cases of unauthorised construction coming 


to this Court. While directing demolition of unauthorised construction, the court 


should also direct an enquiry as to how the unauthorised construction came 


about and to bring the offenders to book. It is not enough to direct demolition of 


unauthorised construction, where there is clear defiance of law. In the present 


case, but for the observation of the High Court, we would certainly have 


directed an enquiry to be made as to how the project was conceived and how the 


agreement dated 4-11-1993 came to be executed.” 


 


(iv) In Esha Ekta Apartments Coop Housing Society Limited v. Municipal 


Corporation of Mumbai15, it was observed by this Court that the courts are 


expected to refrain from exercising equitable jurisdiction for regularisation of 


 
15 (2013) 5 Supreme Court Cases : (2013) 3 Supreme Court Cases (Civil) 89 
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illegal and unauthorised constructions and the relevant passage of the said 


decision is extracted below:   


"1. In the last five decades, the provisions contained in various municipal laws 


for planned development of the areas to which such laws are applicable have 


been violated with impunity in all the cities, big or small, and those entrusted 


with the task of ensuring implementation of the master plan, etc. have miserably 


failed to perform their duties.  It is highly regrettable that this is so despite the 


fact that this Court has, keeping in view the imperatives of preserving the 


ecology and environment of the area and protecting the rights of the citizens, 


repeatedly cautioned the authorities concerned against arbitrary regularisation 


of illegal construction by way of compounding and otherwise.” 


 


“8. At the outset, we would like to observe that by rejecting the prayer for 


regularisation of the floors constructed in wanton violation of the sanctioned 


plan, the Deputy Chief Engineer and the appellate authority have demonstrated 


their determination to ensure planned development of the commercial capital of 


the country and the orders passed by them have given a hope to the law-abiding 


citizens that someone in the hierarchy of administration will not allow 


unscrupulous developers/builders to take law into their own hands and get away 


with it.” 


 


“56. We would like to reiterate that no authority administrating municipal laws 


and other similar laws can encourage violation of the sanctioned plan. The 


courts are also expected to refrain from exercising equitable jurisdiction for 


regularisation of illegal and unauthorised constructions else it would encourage 


violators of the planning laws and destroy the very idea and concept of planned 


development of urban as well as rural areas."  


 


 


(v) The aforesaid view was reiterated in Supertech Limited v. Emerald 


Court Owner Resident Welfare Association and others16 by holding that illegal 


constructions have to be dealt with strictly to ensure compliance with rule of 


law. The relevant paragraphs read as under: 


 "159. The rampant increase in unauthorised constructions across urban areas, 


particularly in metropolitan cities where soaring values of land place a 


premium on dubious dealings has been noticed in several decisions of this 


Court.  This state of affairs has often come to pass in no small a measure 


because of the collusion between developers and planning authorities. 


 


 
16 (2021) 10 SCC 1 
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160. From commencement to completion, the process of construction by 


developers is regulated within the framework of law. The regulatory 


framework encompasses all stages of construction, including allocation of 


land, sanctioning of the plan for construction, regulation of the structural 


integrity of the structures under construction, obtaining clearances from the 


different departments (fire, garden, sewage etc.,) and the issuance of 


occupation and completion certificates.  While the availability of housing 


stock, especially in metropolitan cities, is necessary to accommodate the 


constant influx of people, it has to be balanced with two crucial considerations 


- the protection of the environment and the well-being and safety of those who 


occupy these constructions.  The regulation of the entire process is intended to 


ensure that constructions which will have a severe negative environmental 


impact are not sanctioned. Hence, when these regulations are brazenly 


violated by developers, more often than not with the connivance of regulatory 


authorities, it strikes at the very core of urban planning, thereby directly 


resulting in an increased harm to the environment and a dilution of safety 


standards.  Hence, illegal construction has to be dealt with strictly to ensure 


compliance with the rule of law. 


 


 161. The judgments of this Court spanning the last four decades emphasise the 


duty of planning bodies, while sanctioning building plans and enforcing 


building regulations and bye-laws to conform to the norms by which they are 


governed.  A breach of the planning authority of its obligation to ensure 


compliance with building regulations is actionable at the instance of residents 


whose rights are infringed by the violation of law. Their quality of life is 


directly affected by the failure of the planning authority to enforce compliance.  


Unfortunately, the diverse and unseen group of flat buyers suffers the impact 


of the unholy nexus between builders and planners.  Their quality of life is 


affected the most.  Yet, confronted with the economic might of developers and 


the might of legal authority wielded by planning bodies, the few who raise 


their voices have to pursue a long and expensive battle for rights with little 


certainty of outcomes.  As this case demonstrates, they are denied access to 


information and are victims of misinformation.  Hence, the law must step in to 


protect their legitimate concerns." 


 


 


(vi) In Kerala State Costal Zone Management Authority vs. Maradu 


Municipality17, it was once again reiterated that illegal and unauthorised 


constructions put up with brazen immunity, cannot be permitted to remain. The 


relevant passage of the said decision is quoted below: 


"107. At this stage, we must deal with the argument raised before us by the 


company. It is submitted that a world class resort has been put up which will 
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promote tourism in a State like Kerala which does not have any industries as 


such and where tourism has immense potential and jobs will be created. It is 


submitted that the Court may bear in mind that the company is eco-friendly and 


if at all the Court is inclined to find against the company, the Court may, in the 


facts of this case, give direction to the company and the company will strictly 


abide by any safeguards essential for the preservation of environment. 


 


108. We do not think that this Court should be detained by such an argument. 


The Notification issued under the Environment (Protection) Act is meant to 


protect the environment and bring about sustainable development. It is the law 


of the land. It is meant to be obeyed and enforced. As held by the Apex Court, 


construction in violation of the Coastal Regulation Zone Regulations is not to be 


viewed lightly and he who breaches its terms does so at his own peril. The fait 


accompli of constructions being made which are in the teeth of the Notification 


cannot present, but a highly vulnerable argument. We find that the view taken by 


the Kerala High Court in aforesaid decision is appropriate. Permission granted 


by the Panchayat was illegal and void. No such development activity could have 


taken place. In view of the findings of the Enquiry, Committee, let all the 


structures be removed forthwith within a period of one month from today and 


compliance be reported to this Court." 


 


(vii) In State of Haryana v. Satpal18, it was held that the High Court 


committed a very serious error in directing to legalise the unauthorized 


occupation and possession made by the original writ petitioners on payment of 


market price and hence, it deserved to be quashed. The operative portion of the 


judgment is reproduced below:  


“19. Under the circumstances, the High Court has committed a very serious 


error in directing to legalise the unauthorised occupation and possession made 


by the original writ petitioners on payment of market price. Even the other 


directions issued by the High Court are not capable of being implemented, 


namely, to segregate the vacant land from the residential house and which can 


be separated and utilised for earmarked purpose i.e. school premises. The 


unauthorised construction is in such a manner and even some areas are not used 


for residential purpose and some of the area is covered by vegetation and 


therefore, it is not possible to segregate and separate the same, which can be 


used for school premises. There is no other panchayati land and/or other land, 


which is available, which can be used as school premises/playground. The 


adjacent land belongs to some private persons and they are not ready to part 


with their land to be used as school premises/playground. 
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20. In view of the above and for the reasons stated above, the impugned 


judgment and order passed by the High Court and the directions issued 


(reproduced hereinabove) directing to legalise the unauthorised occupation and 


possession made by the original writ petitioners on the land, which is earmarked 


for school premises/playground is unsustainable and the same deserves to be 


quashed and set aside and is accordingly quashed and set aside. However, the 


original writ petitioners are granted 12 months’ time to vacate the land, which 


is occupied by them unauthorisedly and if within one year from today, they do 


not vacate the lands in question, the appropriate authority is directed to remove 


their unauthorised and illegal occupation and possession.” 


 


(viii) Finally, in a recent decision in Re: Directions in the matter of 


demolition of structures19, while determining a question whether the executive 


should be permitted to take away the shelter of a family or families as a measure 


for infliction of penalty on a person, who is accused in a crime under our 


constitutional scheme, this Court has extensively analysed all the aspects and 


issued certain directions to the authorities. The penultimate paragraphs read as 


under:  


“IX. DIRECTIONS 


 


90. In order to allay the fears in the minds of the citizens with regard to arbitrary 


exercise of power by the officers/officials of the State, we find it necessary to issue 


certain directions in exercise of our power under Article 142 of the Constitution. 


We are also of the view that even after orders of demolition are passed, the 


affected party needs to be given some time so as to challenge the order of 


demolition before an appropriate forum. We are further of the view that even in 


cases of persons who do not wish to contest the demolition order, sufficient time 


needs to be given to them to vacate and arrange their affairs. It is not a happy 


sight to see women, children and aged persons dragged to the streets overnight. 


Heavens would not fall on the authorities if they hold their hands for some period. 


 


91. At the outset, we clarify that these directions will not be applicable if there is 


an unauthorized structure in any public place such as road, street, footpath, 
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abutting railway line or any river body or water bodies and also to cases where 


there is an order for demolition made by a Court of law. 


  


A. NOTICE  


i. No demolition should be carried out without a prior show cause notice 


returnable either in accordance with the time provided by the local municipal 


laws or within 15 days’ time from the date of service of such notice, whichever is 


later.  


ii. The notice shall be served upon the owner/occupier by a registered post A.D. 


Additionally, the notice shall also be affixed conspicuously on the outer portion of 


the structure in question. 


iii. The time of 15 days, stated herein above, shall start from the date of receipt of 


the said notice.  


iv. To prevent any allegation of backdating, we direct that as soon as the show 


cause notice is duly served, intimation thereof shall be sent to the office of 


Collector/District Magistrate of the district digitally by email and an auto 


generated reply acknowledging receipt of the mail should also be issued from the 


office of the Collector/District Magistrate. The Collector/DM shall designate a 


nodal officer and also assign an email address and communicate the same to all 


the municipal and other authorities in charge of building regulations and 


demolition within one month from today.  


v. The notice shall contain the details regarding:  


a. the nature of the unauthorized construction.  


b. the details of the specific violation and the grounds of demolition.  


c. a list of documents that the noticee is required to furnish along with his reply.  


d. The notice should also specify the date on which the personal hearing is fixed 


and the designated authority before whom the hearing will take place;  


vi. Every municipal/local authority shall assign a designated digital portal, within 


3 months from today wherein details regarding service/pasting of the notice, the 


reply, the show cause notice and the order passed thereon would be available.  


 


B. PERSONAL HEARING  


i. The designated authority shall give an opportunity of personal hearing to the 


person concerned.  


ii. The minutes of such a hearing shall also be recorded.  


C. FINAL ORDER 


i. Upon hearing, the designated authority shall pass a final order.  


ii. The final order shall contain:  


a. the contentions of the noticee, and if the designated authority disagrees with the 


same, the reasons thereof;  


b. as to whether the unauthorized construction is compoundable, if it is not so, the 


reasons therefor;  


c. if the designated authority finds that only part of the construction is 


unauthorized/noncompoundable, then the details thereof.  
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d. as to why the extreme step of demolition is the only option available and other 


options like compounding and demolishing only part of the property are not 


available.  


 


D. AN OPPORTUNITY OF APPELLATE AND JUDICIAL SCRUTINY OF 


THE FINAL ORDER.  


i. We further direct that if the statute provides for an appellate opportunity and 


time for filing the same, or even if it does not so, the order will not be 


implemented for a period of 15 days from the date of receipt thereof. The order 


shall also be displayed on the digital portal as stated above.  


ii. An opportunity should be given to the owner/occupier to remove the 


unauthorized construction or demolish the same within a period of 15 days. Only 


after the period of 15 days from the date of receipt of the notice has expired and 


the owner/occupier has not removed/demolished the unauthorized construction, 


and if the same is not stayed by any appellate authority or a court, the concerned 


authority shall take steps to demolish the same. It is only such construction which 


is found to be unauthorized and not compoundable shall be demolished.  


iii. Before demolition, a detailed inspection report shall be prepared by the 


concerned authority signed by two Panchas.  


 


E. PROCEEDINGS OF DEMOLITION  


i. The proceedings of demolition shall be video-graphed, and the concerned 


authority shall prepare a demolition report giving the list of police officials and 


civil personnel that participated in the demolition process. Video recording to be 


duly preserved.  


ii. The said demolition report should be forwarded to the Municipal 


Commissioner by email and shall also be displayed on the digital portal.  


 


92. Needless to state that the authorities hereinafter shall strictly comply with the 


aforesaid directions issued by us.  


 


93. It will also be informed that violation of any of the directions would lead to 


initiation of contempt proceedings in addition to the prosecution. 


 


94. The officials should also be informed that if the demolition is found to be in 


violation of the orders of this Court, the officer/officers concerned will be held 


responsible for restitution of the demolished property at his/their personal cost in 


addition to payment of damages.” 


 


20. In the ultimate analysis, we are of the opinion that construction(s) put up 


in violation of or  deviation from the building plan approved by the local 
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authority and the constructions which are audaciously put up without any 


building planning approval, cannot be encouraged. Each and every construction 


must be made scrupulously following and strictly adhering to the Rules. In the 


event of any violation being brought to the notice of the Courts, it has to be 


curtailed with iron hands and any lenience afforded to them would amount to 


showing misplaced sympathy. Delay in directing rectification of illegalities, 


administrative failure, regulatory inefficiency, cost of construction and 


investment, negligence and laxity on the part of the authorities concerned in 


performing  their obligation(s) under the Act, cannot be used as a shield to 


defend action taken against the illegal/unauthorized constructions. That apart, 


the State Governments often seek to enrich themselves through the process of 


regularisation by condoning/ratifying the violations and illegalities. The State is 


unmindful that this gain is insignificant compared to the long-term damage it 


causes to the orderly urban development and irreversible adverse impact on the 


environment. Hence, regularization schemes must be brought out only in 


exceptional circumstances and as a onetime measure for residential houses after 


a detailed survey and considering  the nature of land, fertility, usage, impact on 


the environment, availability and distribution of resources, proximity to water 


bodies/rivers and larger public interest. Unauthorised constructions, apart from 


posing a threat to the life of the occupants and the citizens living nearby, also 


have an effect on resources like electricity, ground water and access to roads, 


which are primarily designed to be made available in orderly development and 
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authorized activities. Master plan or the zonal development cannot be just 


individual centric but also must be devised keeping in mind the larger interest of 


the public and the environment. Unless the administration is streamlined  and 


the persons entrusted with the implementation of the act are held accountable 


for their failure in performing statutory obligations, violations of this nature 


would go unchecked and become more rampant. If the officials are let scot-free, 


they will be emboldened and would continue to turn a nelson’s eye to all the 


illegalities resulting in derailment of all planned projects and pollution, 


disorderly traffic, security risks, etc.  


 


21. Therefore, in the larger public interest, we are inclined to issue the 


following directions, in addition to the directives issued by this Court in Re: 


Directions in the matter of demolition of structures (supra): 


 


(i) While issuing the building planning permission, an undertaking be obtained 


from the builder/applicant, as the case may be, to the effect that possession of 


the building will be entrusted and/or handed over to the owners/beneficiaries 


only after obtaining completion/occupation certificate from the authorities 


concerned. 


 


(ii) The builder/developer/owner shall cause to be displayed at the construction 


site, a copy of the approved plan during the entire period of construction and the 
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authorities concerned shall inspect the premises periodically and maintain a 


record of such inspection in their official records. 


 


(iii) Upon conducting personal inspection and being satisfied that the building is 


constructed in accordance with the building planning permission given and 


there is no deviation in such construction in any manner, the 


completion/occupation certificate in respect of residential / commercial 


building, be issued by the authority concerned to the parties concerned, without 


causing undue delay. If any deviation is noticed, action must be taken in 


accordance with the Act and the process of issuance of completion/occupation 


certificate should be deferred, unless and until the deviations pointed out are 


completely rectified.  


 


(iv) All the necessary service connections, such as, Electricity, water supply, 


sewerage connection, etc., shall be given by the service provider / Board to the 


buildings only after the production of the completion/occupation certificate. 


 


(v) Even after issuance of completion certificate, deviation / violation if any 


contrary to the planning permission brought to the notice of the authority 


immediate steps be taken by the said authority concerned, in accordance with 


law, against the builder / owner / occupant; and the official, who is responsible 
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for issuance of wrongful completion /occupation certificate shall be proceeded 


departmentally forthwith.  


 


(vi) No permission /licence to conduct any business/trade must be given by any 


authorities including local bodies of States/Union Territories in any 


unauthorized building irrespective of it being residential or commercial 


building. 


 


(vii) The development must be in conformity with the zonal plan and usage. 


Any modification to such zonal plan and usage must be taken by strictly 


following the rules in place and in consideration of the larger public interest and 


the impact on the environment. 


 


(viii) Whenever any request is made by the respective authority under the 


planning department/local body for co-operation from another department to 


take action against any unauthorized construction, the latter shall render 


immediate assistance and co-operation and any delay or dereliction would be 


viewed seriously. The States/UT must also take disciplinary action against the 


erring officials once it is brought to their knowledge. 


 


(ix) In the event of any application / appeal / revision being filed by the owner 


or builder against the non-issuance of completion certificate or for 
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regularisation of unauthorised construction or rectification of deviation etc., the 


same shall be disposed of by the authority concerned, including the pending 


appeals / revisions, as expeditiously as possible, in any event not later than 90 


days as statutorily provided.  


 


(x) If the authorities strictly adhere to the earlier directions issued by this court 


and those being passed today, they would have deterrent effect and the quantum 


of litigation before the Tribunal / Courts relating to house / building 


constructions would come down drastically. Hence, necessary instructions 


should be issued by all the State/UT Governments in the form of Circular to all 


concerned with a warning that all directions must be scrupulously followed and 


failure to do so will be viewed seriously, with departmental action being 


initiated against the erring officials as per law.  


 


(xi) Banks / financial institutions shall sanction loan  against any building as a 


security only after verifying the completion/occupation certificate issued to a 


building on production of the same by the parties concerned. 


(xii) The violation of any of the directions would lead to initiation of contempt 


proceedings in addition to the prosecution under the respective laws. 


22. As far as the present case is concerned, we pass the following orders: 


(i)The order of the High Court shall stand confirmed. 
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(ii)The appellants are directed to vacate and handover the vacant premises to the 


respondent authorities within a period of three months from the date of receipt 


of a copy of this judgment.  


(iii)On such surrender, the respondent authorities shall take steps to demolish 


the unauthorised construction made on the subject property, within a period of 


two weeks therefrom. 


(iv)All the authorities shall provide necessary assistance to the Respondent No.1 


to execute the order of the High Court in its letter and spirit. 


(v)Appropriate criminal as well as departmental action shall be taken against the 


erring officials / persons concerned in line with the order of the High Court and 


a report shall be filed before this Court. 


(vi)The amount deposited by the appellants in SLP (C)No. 36440 of 2014 be 


refunded to them, along with accrued interest. 


23. With the aforesaid observations and directions, these appeals stand 


dismissed. There is no order as to costs. Pending application(s), if any, shall 


stand disposed of. 


 


        …………………………J. 


               [J.B. Pardiwala] 


 


 


 


        …………………………J. 


               [R. Mahadevan] 


NEW DELHI 


DECEMBER 17, 2024. 
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NOTE: 


 


1) The Registrar (Judicial) is directed to circulate a copy of this Judgment to the 


Registrar General of all the High Courts, so as to enable the High Courts to refer 


it, while considering the disputes relating to unauthorised construction, 


deviation / violation of building permission, plan, etc. 


2) The Registrar (Judicial) is also directed to circulate a copy of this Judgment 


to the Chief Secretaries of all the States / Union Territories. All the State / UT 


Governments shall issue circulars to all the local authorities / Corporations, 


intimating them about the directions issued by this Court and for strict 


compliance. 
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REPORTABLE


IN THE SUPREME COURT OF INDIA


CIVIL APPELLATE JURISDICTION


CIVIL APPEAL NO.2248 OF 2025
(@ Special Leave to Appeal (C) No.21328 of 2023)


BHUDEV MALLICK ALIAS BHUDEB MALLICK & ANR.         Appellant(s)


                                VERSUS


RANAJIT GHOSHAL & ORS.                             Respondent(s)


O R D E R
                   
1. Heard the learned counsel appearing for the parties.


2. Exemption Application is allowed.


3. Leave granted.


4. This appeal arises from the order passed by the High Court


of Judicature at Calcutta dated 23.09.2019 in CO. No. 3283 of


2019  by  which  the  High  Court  rejected  the  CO  filed  by  the


appellants herein (judgment debtors) and thereby affirmed the


order  passed  by  the  Executing  Court  dated  4.9.2019  in  Title


Execution Case No. 1 of 2017 arising out of Title Suit No. 25 of


1965.


5. For the sake of convenience, the appellants herein shall be


referred to as the judgment debtors and the respondents herein


shall be referred to as the decree holders. 


6. The facts giving rise to this appeal may be summarised as


under: 


i. In  1965,  the  predecessor-in-interest  of  the  decree


holders herein instituted a Title Suit No. 25 of 1965 for


confirmation  of  possession  and  in  the  alternative  for
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recovery of possession based on title to the suit land and


for  permanent  injunction.  The  respondents  herein  are  the


legal heirs of the original plaintiffs of the Title Suit No.


25  of  1965  referred  to  above.  The  Subordinate  Judge  2nd


Court, Hooghly decreed the suit vide the judgment and decree


dated  26.06.1976.  The  operative  part  of  the  decree  reads


thus: 


“Considering the facts, circumstances and evidence on
record I, therefore, hold that the plaintiff has been
able to establish his title to the suit properties
and possession follows title and the defendant has
failed  to  prove  his  alleged  title.  So  he  had  no
occasion to disturb plaintiffs possession of the suit
properties. The plaintiff is therefore, entitled to
have  a  declaration  of  title  and  confirmation  of
possession and injunction with respect to peaceful
possession  of  the  suit  properties  against  the
defendants.  The  suit  is  also  maintainable,  issue
nos.2 to 5 are thus disposed of with a remarks that
there is no need for consideration of alternative
prayer for recovery of possession in the aforesaid
context.


Issue No.6:-
In the result the suit succeeds.
Court fees paid upon the plaint sufficient.
Hence,


                        ORDERED


That  the  suit  is  decreed  on  contest  with  costs
against defendant no. 1 Ka to Jha and 2 and without
contest  and  without  cost  against  the  rest.
Plaintiff's title with respect to Ka and Kha schedule
is  hereby  declared  and  his  possession  thereof  is
hereby  confirmed.  The  defendants  are  permanently
restrained  from  disturbing  possession  of  the
plaintiff  of  the  suit  properties.  The  prayer  for
damage etc. is rejected under the present frame of
the suit.”


ii. Thus, the appellants herein were permanently restrained


from disturbing the peaceful possession of the respondents 


herein in so far as the suit property is concerned. 
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iii. The  appellants  herein  being  dissatisfied  with  the


judgment  and  decree  dated  20.06.1976  referred  to  above,


challenged the same by filing Title Appeal No. 214 of 1976.


The record does not reveal in what manner the Title Appeal


came to be disposed of, however, according to the appellants,


the same was disposed of by the Appellate Court vide order


dated 10.06.1980.


iv. Sometime in the year 2017, i.e., after a period of


almost 40 years, the respondents herein filed an Execution


Case seeking to execute the decree dated 26.06.1976 referred


to  above  on  the  ground  that  the  appellants  herein  were


disturbing & creating trouble in their peaceful enjoyment of


the property and thereby alleged that the appellants have


committed breach of the decree of permanent injunction. The


same came to be registered as Title Execution Case No. 1 of


2017. The appellants were served with the summons of the suit


execution case. 


v. The application filed by the respondents herein (decree


holders) which came to be registered as Execution Case No. 1


of 2017 concerning title Suit No. 25/1965 reads thus: 


“IN THE COURT OF THE LD. CIVIL JUDGE SENIOR DIVISON
AT ARAMBAGH, HOOGHLY


Executive Case No. 2017 concerning Title Suit No.
25/1965


Heirs of Late Choto Chandi Charan Ghosal and heirs of
the said property 1 : Shri Ajit Kumar Ghoshal 2: Sri
Ranjit Ghoshal father of 1 and 2 Late Choto Chandi
Charan  Ghoshal  3:  Anup  Kumar  Ghoshal  son  of  Shri
Swapan Ghoshal 4: Sri Arup Kumar Ghoshal 5: Sri Guru
Charan  Ghoshal  father  of  4  &  5  Sri  Dilip  Kumar
Ghoshal 6: Sri Rabindra Nath Ghoshal son of Shri Asit
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Kurriar  Ghoshal  all  residents  of  Harihar  Post
Debkhand PS Goghat District Hooghly 1/ Jaidev Mallick
2/  Mahadev  Mallick  3/  Bhoot  Mallick  aka  Bhudev
Mallick aka Sahadev Mallick 4/ Laxman Chandra Mallick
all S/o Late Nagendranath Mallick all resident of
Harlhar, Post Debkhand PS Goghat, District Hooghly.


26/06/1976 AD
Civil Appeal No. 214/1976
Settlement 10/06/1980
-no-
-no-
-no-
-no-


1/Shri  Jaydev  Mallick  2/  Mahadev  Mallick  3(Bhoot
Mallick aka Bhudev Mallick aka Sahadev Mallick 4/
Laxman Chandra Mallick all S/o Nagendranath Mallick
all resident of Harihar, Post Debkhand PS Go ghat,
District Hooghly.


The defendants/debtors wilfully defying the Permanent
Restraining order of the Court and creating obstacles
to the peaceful possession of the plaintiff decree
holder's  property  by  the  heirs  of  the  plaintiff
decree  holder.  Therefore,  the  instant  petition  is
being  field  with  the  prayer  that  the
Defendants/Debtors  must  be  stopped  from  creating
obstacles to the peaceful possession of the property
by  the  heirs  of  the  decree  holders  and  the
order/direction may also kindly be issued for sending
the  Defendants/Debtors  to  Civil  Jail  and  their
property should also be attached and auctioned so
that  the  debtors  cannot  create  obstacles  on
possession  of  the  property  of  plaintiff  'decree
holder's heirs by breaking the perpetual restraining
order  of  the  trial  court  and  court  assistance  is
required to attack and auction their property and to
send them to Civil Jail.” 


vi.  It  is  the  case  of  the  appellants  that  although  the


summons was received by them yet due to non-availability of


old records they were not in a position to appear before the


court concerned and later learned that the execution case was


fixed by the court for ex parte disposal. On 12.12.2018, the


appellants  herein  filed  their  written  objections  to  the


execution case along with a petition requesting to accept the
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written objections & give them an opportunity of hearing. 


vii.  The  written  objections  lodged  in  writing  by  the


appellant herein (judgment debtors) read thus: 


“Objection against Application for Execution filed by
the Decree Holders


1. That the application for Execution flied by the
Decree Holders with respect to the original suit Is
not maintainable.


2. That the application Is vague and Indistinct. The
decree holders in their petition has not stated the
schedule of property and hence It 1s ambiguous and
since the petition Is handwritten it 1s 1lleglble to
a huge extent and should be rejected.


3. That the properties described in the schedule of
the plaint of the original suit was purchased by the
predecessor of the Judgement debtors and at no point
of time was possessed by the decree holders or their
predecessors. The decree holders have obtained the
judgement and decree on 26.06.1976 but even then they
did not possess the suit property. The properties
were all along in possession of the judgement debtors
which was unaffected and even after procuring the
alleged decree from the Ld. Lower Court the decree
holders did not possess the same till today. Thus
after such a long time the decree holders could not
pray for relief for alleged violation of any order of
injunction.


4. That after obtaining the alleged judgement and
decree on 26.06.1976 the decree holders have filed
several cases before the Ld. Executive Magistrate and
In almost every case the possession of the Judgement
debtors have been confirmed.


5.  That  the  decree  holders  in  order  to  snatch
possession of the suit properties from the judgement
debtors  have  filed  the  instant  petition  at  this
belated  stage  knowing  very  well  that  they  never
possessed the property. Moreover the decree holders
in several applications have stated that they did not
have possession over the suit properties.


6. That unless the truth regarding the possession
comes before the Ld. Court the Instant execution Is
not maintainable.
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7. That the decree holders are putting forth claim on
the basis of erroneous record of rights whereas the
judgement  debtors  have  come  to  own  the  suit
properties  by  virtue  of  purchase.  The  judgement
debtors  have  much  better  title  than  the  decree
holders which can be ascertained by seeking evidence.


8.  That  since  the,  decree  holders  did  not  clalh1
possession  over  the  suit  properties  the  judgement
debtors  have  been  openly,  as  of  their  own  right,
uninterruptedly, without any protest from the decree
holders  have  been  possessing  the  suit  tank  since
purchase and later on since 10.06.1980 i.e. from the
date  of  disposal  of  the  appeal  case.  The  decree
holders are thus stopped from putting forth illegal
claim over the suit properties. Without taking due
process of law the Ld. Court and in absence of due
proceeding the Ld. Court could not pass any order in
this case.


9.  That  the  Judgement  debtors.  will  be  put  to
Irreparable  loss  and  injury  if  the  execution
application  filed  by  the  decree  holders  Is
entertained.


10. That since the petition is illegible and since
the order in the original suit has been passed more
than 40 years ago the judgement debtors crave leave
to  file  additional  written  objection  if  found
necessary for proper adjudication of this case.


In  the  above  circumstances  the  judgement  debtor
pray that the Ld. Court be kind enough to reject
the  execution  application  flied  oy  the  decree
holder.


AFFIDAVIT


I Shri Bhudeb Mallik, s/o Late Nagendranath Mallik,
aged about 55 years, by faith Hindu, by occupation
cultivation,  residing  at  viii-Harihar,  p.o.  -
Debkhanda, p.s. - Goghat, dist - Hooghly do hereby
solemnly affirm and declare that the statements made
by me above are true to the best of my knowledge and
belief.”


viii. On 21.01.2019, the Executing Court declined to take the


written objections on record saying that the same were not


maintainable. The court fixed the matter for final arguments
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on 25.01.2019. The appellants being aggrieved by the order


dated  21.09.2019  referred  to  above,  preferred  a  Revision


Application  being  C.O.  No.  1120  of  2019  before  the  High


Court. The High Court  vide order dated 27.03.2019 admitted


the Revision Application and stayed all further proceedings


of the Title Execution Case No. 1 of 2017. 


ix. Later the appellants herein filed an application being


CAN 74 of 2019 dated 26.07.2019 in the High Court seeking


extension of the interim order dated 27.03.2019 referred to


above  and  accordingly  informed  the  trial  court  about  the


pendency of the Revision Application being C.O. No. 1120 of


2019  and the  Application being  CAN 74  of 2019  filed for


extension of the interim order dated 27.03.2019. 


x. However, on 4.09.2019, the Civil Judge Arambagh proceeded


to  pass  an  Order  21  in  Title  Execution  Case  against


appellants herein by allowing the execution case  ex parte.


The Civil Judge ordered that the appellants herein (judgment


debtors) shall be arrested and detained in civil prison for a


period  of  30  days  and  their  property  be  attached  in


accordance with law. 


xi. The order passed by the Civil Judge referred to above


reads thus: 


“Order No.21 dated 04.09.2019
The plaintiffs file hazira.  


The fact of the case in short is that this is a
case for execution of permanent injunction passed by
the  Ld.  Second  Court  of  the  Subordinate  Judge,
Hooghly, in T.S. No.25 of 1965. The plaintiffs of the
original suit got the decree of permanent injunction
in  the  form  of  permanent  restrainment  of  the
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defendant/judgment debtors from disturbing possession
of the plaintiffs in the suit property as well as the
property over which the execution is prayed for. 


The present petitioners are the legal heirs of the
deceased Chota Chandicharan Ghoshal i.e. the original
plaintiff of the said T.S. 25 of 1965. 


The  present  execution  case,  prays  in  made  by
execution application dated 25.11.2017, praying for
execution of contested judgment and decree in T.S.
no.25/1965, dated 26.06.1976, of the Ld. Second Court
of the. Subordinate Judge, Hoogly. It is averred in
the  application  that  the  Jdrs.  are  willfully,  in
violation  of  the  decree,  disturbing  the  peaceful
possession of the Dhrs upon decretal property and
thus it is necessary to execute the same by relief of
Civil Jail as well as attachment and sale of the
properties of Jdrs. 


In argument Ld. Counsel for the Dhr Submits that
they were granted a contested decree of declaration
and permanent injunction, but the Jdrs are willfully
violating the same, and which is apparent from the
evidence on record and thus the decree maybe put into
execution by putting the Jdrs in Civil Jail and by
attachment of their properties. In this regard, the
Ld. Counsel cited the landmark judgment passed by Ld.
Punjab Haryana High court on 9th October, 1979 and
which is published in AIR 1980 P and H. The impugned
decree  filed  along  with  the  execution  application
shows that the present applicants are Dhrs and that
the defendants of the suit are Jdrs. The same was
decreed on contest on 26.06.1965 declaring the title
of the plaintiff/Dhrs in respect of the suit property
and confirming their possession. The defendants/Jdrs
were restrained by way of permanent injunction from
disturbing possession of the plaintiff m the suit
property. 


It is noted that the Jdrs had appeared in such case
and  have  knowledge  of  all  averments  reports.
Moreover, the decree was contested decree. The police
report shows that despite the decree, the Jdrs are
claiming  forceful  possession.  In  Iyyam  Perumal  Vs
Chinna Gounder, (1984) it was observed that direction
of arrest may be restored to if there is adequate
proof of refusal to comply with a decree inspite of
Jdrs possessing sufficient means to satisfy the same.
Thus,  there  are  enough  circumstances  to  put  the
decree into execution as prayed for. Hence, it is, 


 ORDER
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That the execution case is allowed ex-parte and the
Judgment  Debtors  are  directed  to  be  arrested  and
detained in civil prison for a period of thirty days
and also to attach judgment Debtors properties as per
the provision of law. 


Thus this T.Ex.Case is disposed of.”


xii. The appellants herein being dissatisfied with the order


passed by the Civil Judge referred to above, challenged the


same  by  filing  Revision  Application  No.  COC  283  of  2019


before the High Court invoking its supervisory jurisdiction


under Article 227 of the Constitution. 


xiii. The High Court vide its impugned order dated 23.09.2019


rejected the revision application and thereby affirmed the


order passed by the Civil Judge referred to above. 


xiv. The High Court in its impugned order observed thus: 


“The present challenge is directed at the behest of
the  judgment-debtors  of  a  decree  for  permanent
injunction.


Learned counsel appearing for the petitioners argues
that in view of the application filed for arrest and
detention in civil prison of the petitioners, the
same ought to have been - governed under Order XXI
Rule 11A of the Code of Civil Procedure, which, it is
argued,  contemplates  an  affidavit  being  filed,
stating the ground on which arrest is applied for. In
the absence of such an affidavit in the present case,
the  executing  court  acted  without  jurisdiction  in
allowing the execution case. 


The  next  contention  of  learned  counsel  for  the
petitioners  is  that  the  petitioners'  written
objection to the application for execution was not
accepted  due  to  delay,  which  was  challenged  in  a
civil revisional application before this Court.


Although  the  petitioners  prayed  for  stay  of  the
execution case in view of pendency of an application
for  extension  of  stay  granted  in  the  previous
revisional application, the executing court acted in
hot haste in passing the impugned order, which was
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thus vitiated on such ground as well. 


Learned counsel appearing for the decree-Holders, on
the  other  hand,  points  out  that  the  previous
revisional application challenging the non-acceptance
of written objection by the present petitioners was
dismissed by a co-ordinate bench on the ground that
the same had become infructuous in view of passing of
the  order  impugned  herein.  As  such,  there  is  no
challenge existing at present to the order refusing
to accept the written objection of the petitioner.


In such view of the matter, the argument, that the
petitioner  did  not  get  any  opportunity  to  file
written 'objection, has been rendered academic since
there is no existing challenge pending against the
same. 


Moreover, a plain reading of Rule 11A of Order XXI of
the  Code  suggests  that  the  same  envisages  an
application being made for the arrest and detention
in  prison  of  the  judgment-debtors,  stating  the
grounds  on  which  arrest  is  applied  for,  or  be
accompanied by an affidavit stating such grounds.


The  language  of  Order  XXI  Rule  11A  of  the  Code
suggests  clearly  that  the  grounds  for  arrest  and
detention may be contained either in the application
or in the accompanying affidavit.


In the present case, the execution application itself
contained  the  ground,  sufficient  to  entitle  the
executing court to pass an order of execution of the·
decree for permanent injunction.


As such, no jurisdictional error was committed by the
executing court in passing the impugned order.


Accordingly, C.O. No. 3283 of 2019 is dismissed on
contest.


There will be no order as to costs.


At this juncture, learned counsel for the petitioners
prays for stay of the instant order for a limited
period. 


However,  since,  in  the  opinion  of  this  Court,  no
question of law of substantial importance is involved
in this case, the prayer for such stay is refused.” 


7. In  such  circumstances  referred  to  above,  the  appellants
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herein (judgment debtors) are here before this Court with the


present appeal. 


SUBMISSIONS ON BEHALF OF THE APPELLANTS(JUDGMENT DEBTORS)


8. Mr. Joydeep Mukherjee, the learned counsel appearing for the


appellants vehemently submitted that the High Court committed an


egregious error in passing the impugned order. He submitted that


the  execution  petition  itself  was  not  maintainable  at  the


instance of the respondents after a lapse of almost 40 years


from  the  date  of  passing  of  the  decree  of  declaration  and


permanent injunction. 


9. He submitted that the Civil Judge committed a serious error


in directing arrest of the appellants herein and their detention


in  civil prison for a period of 30 days with further order to


attach their property.


10. The  main  bone  of  contention  canvassed  on  behalf  of  the


appellants  herein  is  that  the  respondents  had  not  filed  any


petition along with an affidavit as the same is a mandatory


requirement  under  Order  XXI  Rule  11-A  of  the  Code  of  Civil


Procedure, 1908 (for short, “the Code”).


11. He further submitted that the aforesaid aspect came to be


overlooked even by the High Court while rejecting the revision


application. 


12. The learned counsel in the last submitted that the High


Court should have at least permitted the appellants herein to


file their written objections to the execution case. 


13. In such circumstances referred to above, the learned counsel


prayed that there being merit in his appeal the same may be
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allowed and the impugned order passed by the High Court and also


the  one  passed  by  the  civil  court  in  execution  case  be  set


aside. 


SUBMISSIONS ON BEHALF OF THE RESPONDENTS (DECREE HOLDERS)


14. On the other hand, Mrs. Lalita Kaushik, the learned counsel


appearing for the respondents vehemently submitted that no error


not to speak of any error of law could be said to have been


committed by the High Court in passing the impugned order. 


15. The  learned  counsel  would  submit  that  the  contention  on


behalf of the appellants that the execution petition could not


have been filed after 40 years from the date of the original


decree is without any merit. She would submit that once there is


a decree of permanent injunction having attained finality; if


thereafter at any point of time, the possession of the decree


holders is sought to be disturbed then in such circumstances it


is always open for the decree holder to seek appropriate relief


from the court in accordance with law. 


16. In such circumstances referred to above, the learned counsel


prayed that there being no merit in this appeal, the same may be


dismissed. 


ANALYSIS


17. Having heard the learned counsel appearing for the parties


and  having  gone  through  the  materials  on  record  the  only


question that falls for our consideration is whether the High


Court committed any error in passing the impugned order. 


18. Before adverting to the rival contentions raised on either


side,  it  is  necessary  for  us  to  look  into  few  relevant
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provisions of the Code. 


19. Section 51 of the Code prescribes the powers of the court to


enforce execution. Section 51 of the Code reads thus:- 


“51. Powers of Court to enforce execution.—Subject
to  such  conditions  and  limitations  as  may  be
prescribed, the Court may, on the application of
the decree-holder, order execution of the decree— 


(a)  by  delivery  of  any  property  specifically
decreed; 
(b) by attachment and sale or by the sale without
attachment of any property; 
(c)  by  arrest  and  detention  in  prison  for  such
period  not  exceeding  the  period  specified  in
section  58,  where  arrest  and  detention  is
permissible under that section; 
(d) by appointing a receiver; or 
(e)  in  such  other  manner  as  the  nature  of  the
relief granted may require:


Provided that, where the decree is for the payment
of money, execution by detention in prison shall
not be ordered unless, after giving the judgment-
debtor  an  opportunity  of  showing  cause  why  he
should not be committed to prison, the Court, for
reasons recorded in writing, is satisfied— 


(a) that the judgment-debtor, with the object or
effect of obstructing or delaying the execution of
the decree,— 


(i) is likely to abscond or leave the local limits
of the jurisdiction of the Court, or 


(ii) has,  after  the  institution  of  the  suit  in
which  the  decree  was  passed,  dishonestly
transferred, concealed, or removed any part of
his property, or committed any other act of
bad faith in relation to his property, or 


(b) that the judgment-debtor has, or has had since
the  date  of  the  decree,  the  means  to  pay  the
amount  of  the  decree  or  some  substantial  part
thereof and refuses or neglects or has refused or
neglected to pay the same, or 


(c) that the decree is for a sum for which the
judgment-debtor was bound in a fiduciary capacity
to account. 


Explanation.—In  the  calculation  of  the  means  of
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the  judgment-debtor  for  the  purposes  of  clause
(b),  there  shall  be  left  out  of  account  any
property  which,  by  or  under  any  law  or  custom
having  the  force  of  law  for  the  time  being  in
force, is exempt from attachment in execution of
the decree.”


20. There is no substantial change in the above quoted Section


by the Amendment Act of 1976 except addition of words “for such


period not exceeding the period specified in Section 58 where


arrest  and  detention  is  permissible  under  that  section”  in


Clause (c). In the unamended Section, there was no provision as


to the period for which a debtor may be detained in a civil


prison.  That  lacuna  is  now  removed  by  the  addition  of  this


clause. The addition seeks to make the provision harmonious with


Section 58.


21. Calcutta  High  Court  Amendment  :  In  clause  (b)  omit  the


words, “or by sale without attachment” between the words “sale”


and  “of  any”.  In  the  proviso,  omit  the  words  “for  reasons


recorded in writing” after the words “the Court” and before the


words “is satisfied”.  Also, add the proviso–


“Provided  also  that  the  Court  of  Small  Causes  of
Calcutta shall have no power to order execution of a
decree by attachment and sale of immovable property
or  by  appointing  a  receiver  in  respect  of  such
property.”


22. Section 51 defines the jurisdiction and power of the court


to enforce execution. The manner of execution of a decree is


laid  down  in  the  First  Schedule.  The  Section  enumerates  in


general  terms  various  modes  by  which  the  court  may  order


execution of a decree according to the nature of relief granted


in favour of a decree-holder. 


23. After the decree-holder files an application for execution
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of a decree, the executing court can enforce execution. A decree


may be enforced by delivery of any property specified in the


decree, by attachment and sale or by sale without attachment of


any property, or by arrest and detention in a civil prison of


the judgment-debtor or by appointing a Receiver, or by effecting


partition, or in such other manner as the nature of the relief


may require. 


24. Sections 51 and 58 respectively should be read together.


Section 51 defines the power and jurisdiction of the executing


court  to  enforce  execution,  Section  58  fixes  the  period  for


which the judgment-debtor can be detained in a civil prison.


25. Order XXI Rule 32 of the Code reads thus:- 


“32.  Decree  for  specific  performance  for
restitution  of  conjugal  rights,  or  for  an
injunction.— (1) Where the party against whom a
decree for the specific performance of a contract,
or for restitution of conjugal rights, or for an
injunction,  has  been  passed,  has  had  an
opportunity of obeying the decree and has wilfully
failed to obey it, the decree may be enforced 1
[in  the  case  of  a  decree  for  restitution  of
conjugal rights by the attachment of his property
or,  in  the  case  of  a  decree  for  the  specific
performance of a contract or for an injunction] by
his  detention  in  the  civil  prison,  or  by  the
attachment of his property, or by both. 


(2)  Where  the  party  against  whom  a  decree  for
specific performance or for an injunction has been
passed  is  a  corporation,  the  decree  may  be
enforced by the attachment of the property of the
corporation or, with the leave of the Court, by
the detention in the civil prison of the directors
or other principal officers thereof, or by both
attachment and detention. 


(3)  Where  any  attachment  under  sub-rule  (1)  or
sub-rule  (2)  has  remained  in  force  for  2  [six
months,] if the judgment-debtor has not obeyed the
decree and the decree-holder has applied to have
the attached property sold, such property may be
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sold; and out of the proceeds the Court may award
to  the  decree  holder  such  compensation  as  it
thinks fit, and shall pay the balance (if any) to
the judgment-debtor on his application. 


(4)  Where  the  judgment-debtor  has  obeyed  the
decree and paid all costs of executing the same
which he is bound to pay, or where, at the end of
2 [six months] from the date of the attachment no
application  to  have  the  property  sold  has  been
made, or if made has been refused, the attachment
shall cease. 


(5) Where a decree for the specific performance of
a  contract  or  for  an  injunction  has  not  been
obeyed, the Court may, in lieu of or in addition
to all or any of the processes aforesaid, direct
that the act required to be done may be done so
far as practicable by the decree-holder or some
other person appointed by the Court, at the cost
of  the  judgment-debtor,  and  upon  the  act  being
done the expenses incurred may be ascertained in
such manner as the Court may direct and may be
recovered as if they were included in the decree.”


26. Sub-rule (1) of Rule 32 states that where a decree is for


specific performance of a contract, or for an injunction, and


the  judgment-debtor  wilfully  disobeys  such  decree,  it  may  be


executed by attachment of property of the judgment-debtor or by


his detention, or by both.


27. Sub-rule (2) declares that where in a decree for specific


performance  or  for  injunction,  the  judgment-debtor  is  a


corporation, it may be enforced by attachment of the property of


the corporation, or with the leave of the court by detention of


the directors or other principal officers or by both, attachment


and detention.


28. Sub-rule  (3)  provides  for  sale  of  attached  property  and


payment  of  the  sale-proceeds  to  the  decree-holder  where  the


attachment remains in force for six months and the judgment-
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debtor fails to obey the decree.


29. Sub-rule  (4)  deals  with  cases  where  the  judgment-debtor


obeys the decree or the decree-holder commits default.


30. Sub-rule  (5)  empowers  the  executing  court  to  take


appropriate action for enforcing the decree at the cost of the


judgment-debtor who wilfully disobeys such decree.


31. The  Explanation  clarifies  that  the  expression  “the  act


required  to  be  done”  covers  prohibitory  as  also  mandatory


injunctions.   


32. Order XXI Rule 11-A of the Code reads thus:- 


“11-A.  Application  for  arrest  to  state  grounds.—
Where  an  application  is  made  for  the  arrest  and
detention in prison of the judgment-debtor, it shall
state, or be accompanied by an affidavit stating,
the grounds on which arrest is applied for.”


33. The proviso to Section 51, as inserted by the Code of Civil


Procedure (Amendment) Act, 1936 (Act 21 of 1936) limited the


grounds  on  which  a  judgment-debtor  could  be  arrested  or


detained.


34. The  Law  Commission  considered  the  amendment  of  1936  and


stated:-


 “This is new. Since Section 51, proviso, now
limits the grounds on which a judgment-debtor can be
arrested (after the 1936 amendment), it is desirable
to  provide  that  the  application  under  Order  XXI,
Rule 11 should state the grounds on which arrest is
sought  for.  This  will  assist  the  court  in  taking
action  under  Order  XXI,  Rule  37  (notice  to  show
cause),  and  also  further  proceedings  under  Order
XXI, Rule 40. It has been held that the existence of
the circumstances mentioned in Section 51, proviso
(a) to (c) should be alleged either in the execution
application or in an accompanying affidavit. Unless
such a circumstance is alleged (it was pointed out),
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the court cannot think of the circumstances and, in
its absence, the court cannot take action under XXI,
Rule 37.”


 
35. Rule 11-A states that where an application is made for the


arrest and detention of the judgment-debtor, it must state or


accompanied by an affidavit - specifying the grounds on which


arrest is sought. Rule 11-A of Order 21 is in conformity with


the substantive provisions of proviso to Section 51 of the Code.


Stating  of  grounds  or  filing  of  affidavit  is  essential.  The


provision is thus mandatory and unless it is complied with, no


arrest or detention of the judgment-debtor can be ordered. But


if the requisite affidavit is not filed by the decree-holder,


the  court  should  afford  an  opportunity  to  him  to  file  such


affidavit.


36. It is well settled that a decree of permanent injunction is


executable with the aid of the provisions contained in Order XXI


Rule 32 of the Code referred to above, and any act in violation


or  breach  of  decree  of  permanent  injunction  is  a  continuing


disobedience entailing penal consequences.


37. In Jai  Dayal  And  Others  v.  Krishan  Lal  Garg  and


Another reported in (1996) 11 SCC 588, this Court considered the


effect of decree of permanent injunction as well as the scope of


provisions of Order 21 Rule 32 of the Code and held as under:-


“6. It is contended that the High Court has proceeded
on  the  premise  that  the  rights  of  parties  are
required to be adjudicated under Section 22 of the
Easements Act. The view of the High Court is clearly
in  error.  It  is  seen  that  once  the  decree  of
perpetual  injunction  and  mandatory  injunction  has
become final, the judgment-debtor is required to obey
the  decree.  In  whatever  form  he  obstructs,  it  is
liable  to  removal  for  violation  and  the  natural
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consequence is the execution proceedings under Order
XXI, Rule 32, CPC which reads as under:


"32.(3) Where any attachment under sub-rule (1) or
sub-rule (2) has remained in force for six months
if the judgment-debtor has not obeyed the decree,
if  the  decree-holder  has  applied  to  have  the
attached property sold, such property may be sold;
out of the proceeds the Court may award to the
decree-holder such compensation as it thinks fit,
and shall pay the balance, if any, to the judgment-
debtor on his application. 


(4) Where the judgment-debtor has obeyed the decree
and paid all costs of executing the same which he
is bound to pay, or where, at the end of six months
from the date of the attachment, no application to
have the property sold has been made, or if made
has been refused, the attachment shall cease."


7.  In this case, since the attachment was made for
enforcement of the perpetual injunction and mandatory
injunction, the decree is required to be complied
with. In case he did not obey the injunction under
Clause (1) of Order 32, the judgment-debtor is liable
to detention in the civil prison and also to proceed
against the property under attachment.”


   (Emphasis supplied)


38. The High Court of Rajasthan in Maga Ram And Another v. Kana


Ram And Others reported in AIR 1993 Rajasthan 208,  held as


under :


“3. A perusal of the decree under execution shows
that it was for mandatory as well as for prohibitory
injunction. It stood satisfied so far it concerned
with mandatory part of the injunction by the removal
of the encroachment existing on the disputed land on
the  date  on  which  it  was  passed.  The  decree  in
respect of prohibitory injunction was subsisting even
after  the  disposal  of  first  and  second  execution
applications. The  third  execution  application  has
been moved for the execution of the decree in respect
of  the  prohibitory  injunction.  It  is  perfectly
executable under O. XXI, R. 32, C.P.C.


4. There is also no substance in the second objection
relating  to  limitation.  Art.  136,  Limitation  Act,
deals with the limitation for execution of decrees
other than a decree granting mandatory injunction.
The limitation is 12 years from the date the decree
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becomes  enforceable.  The  decree  for  prohibitory
injunction  become  enforceable  when  the  judgement-
debtors  made  fresh  encroachment  on  the  disputed
land.     The decree under execution itself was passed on
September  20,  1983.  As  such  the  third  execution
application was well within limitation.”


  (Emphasis supplied)


39.  The  High  Court  of  Bombay  in  the  case  of  Shri  Benedito


(Betty)  Dias  v.  Armando  Benedita  Fernandes  reported  in


2017(4) AIR Bom. R 381, held as under:-


“12.  The decision of the Kerala High Court, in the
case of M.G. Simon (supra), cannot take the case of
the petitioners any further and in fact, would assist
the respondents. In that case also, it has been held
that an application for enforcement of the decree
granting prohibitory injunction shall not be subject
to any period of limitation and where there is a
composite decree, granting mandatory and prohibitory
injunction,  one  part  is  subjected  to  limitation
period  of  three  years,  whereas  the  other  is  not
subjected to any period of limitation.     The petitioner
can  enforce  the  prohibitory  injunction,  whenever
violation of that part takes place.


13.  In the case of Jai Dayal (supra), the Hon'ble
Supreme  Court  has  held  that  once  the  decree  of
perpetual and mandatory injunction has become final,
the judgment debtor is required to obey the decree
and a party cannot and should not, by his action be
permitted to drive the decree holder to file a second
suit.     It has been inter-alia held that non-compliance
is a continuing disobedience in respect of which a
separate/fresh suit is barred under Section 47 of the
CPC.     Thus,  in  my  considered  view,  the  contention
based on the execution being barred by limitation,
cannot be accepted.”   (Emphasis supplied)


40.  The  High  Court  of  Punjab  and  Haryana  in  the  case  of


Dilbagh  Singh  and  Others  v.  Harpal  Singh  Alias  Harpal  Singh


Chela and Others reported in 2020 Supreme (P&H) 944, has held as


under:-


“6. Although learned counsel for the petitioners has
laid much stress on the fact that to seek execution
of the decree, qua the restoration of the possession
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in  his  favour,  the  decree  holder  was  supposed  to
plead specifically as to when and in what manner he
has been dispossessed. This Court finds this argument
to be noted only to be rejected. The provisions of
sub Rule (5) Rule 32 of Order 21 CPC do not prescribe
any  such  condition.  Rather,  Order  21  Rule  32  CPC
prescribes that for execution of a decree if any act
is required to be done by the judgment debtor, the
Executing Court can order that such an act be done by
the judgment debtor; as claimed.     Sub Rule (5) Rule 32
of Order 21 CPC has been interpreted by the Supreme
Court in various judgments viz. "Samee Khan vs. Bindu
Khan, 1998(4) RCR(Civil) 125 (SC)" to mean that in an
execution proceedings of a decree for injunction, if
it  is  found  that  the  decree  holder  has  been
dispossessed  after  the  date  of  decree,  the
restoration of possession can also be ordered by the
Executing  Court.     Hence,  it  is  no  more  res-integra
that in execution of a decree for injunction, even
restoration  of  possession  can  be  ordered  by  the
Executing Court. This view has also been taken by
this court in 'Kapoor Singh vs. Om Parkash, 2009(4)
PLR 178'. Hence, no fault can be found, per-se, with
the action of the Executing Court in issuing warrants
of possession in the execution proceedings.”


  (Emphasis supplied)


41. Having regard to the dictum of law as laid in the aforesaid


decisions, there is no force in the argument of the learned


counsel  appearing  for  the  appellants  that  the  execution  case


could not have been instituted by the respondents herein after a


period of 40 years from the date of passing of the decree in the


original Title Suit. The decree for permanent injunction can be


enforced or becomes enforceable when the judgment debtor tries


to disturb the peaceful possession of the decree holder or tries


to dispossess the decree holder in some manner or the other or


creates obstruction in the peaceful enjoyment of the property


over which he has a declaration of title from the civil court in


the form of a decree. 
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42. In the aforesaid context, we may refer to Article 136 of the


Limitation Act, 1963 which reads thus:-


136.


For the 
execution of 
any decree 
(other than a 
decree granting
a mandatory 
injunction) or 
order of any 
civil court.


Twelve
years.


When the decree or order
becomes enforceable or 
where the decree or any 
subsequent order directs
any payment of money or 
the delivery of any 
property to be made at a
certain date of at 
recurring periods, when 
default in making the 
payment or delivery in 
respect of which 
execution is sought, 
takes place:


Provided that an 
application for the 
enforcement or execution
of a decree granting a 
perpetual injunction 
shall not be subject to 
any period of 
limitation.


(Emphasis supplied)


43. The proviso to Section 136 of the Limitation Act referred to


above  makes  it  further  clear  that  for  the  enforcement  or


execution of a decree granting a perpetual injunction shall not


be subject to any period of limitation.


44. Imprisonment of a judgment-debtor is no doubt a drastic step


and would prevent him from moving anywhere he likes, but once it


is proved that he had wilfully and with impunity disobeyed an


order of injunction, the court owes it to itself to make the


judgment-debtor realise that it does not pay to defy a decree of


a court. Failure to exercise this power in appropriate cases


might verily undermine the respect for judicial institutions in


the eyes of litigants. The court’s power under Order 21, Rule 32
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is no more than a procedural aid to the harried decree-holder.


45. Where the judgment-debtor disobeys a decree of injunction,


he can be dealt with under this rule by his imprisonment or by


attachment of his property or by both. But the court has to


record a finding that the judgment-debtor wilfully disobeyed or


failed  to  comply  with  the  decree  in  spite  of  opportunity


afforded to him. Absence of such finding is a serious infirmity


vitiating the order.


46. Each breach of injunction is independent and actionable in


law  making  the  judgment-debtor  answerable.  Where  there  are


successive breaches of decree, the judgment-debtor can be dealt


with on every such breach and the doctrine of res judicata has


no application. The court is expected to take strict view and


stern action. (See : Code of Civil Procedure, 1908 by Justice


C.K. Thakker, 2009 Edn.)


47. However,  the  point  for  our  consideration  in  the  present


appeal  is  whether  the  executing  court  adopted  the  correct


procedure before passing the order directing that the appellants


herein be arrested and detained in civil prison for a period of


30 days and that their property be attached. 


48.  Sub-rule (1) of Rule 32 of 0rder XXI of the Code, in so far


it is material for the present discussion, reads thus:-


“Where  the  party  against  whom  a
decree ................ for an injunction has been
passed, has had an opportunity of obeying the decree
and has wilfully failed to obey it, the decree may be
enforced  ..  in  the  case  of  a  decree  ..  for  an
injunction  by  his  detention  in  the  civil
prison ..................”


49. The sub-rule, as seen from its clear and explicit language,
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provides that a decree for injunction passed against a party


could be enforced by his detention in a civil prison, if he has


wilfully  failed  to  obey  such  decree  despite  having  had  an


opportunity  of  obeying  it.  In  other  words,  the  sub-rule,  no


doubt, enables a holder of a decree for injunction to seek its


execution from the executing Court by requiring it to order the


detention of the person bound by the decree, in a civil prison.


But, the Court should not, according to the same sub-rule, make


an order for detention of the person unless it is satisfied that


that person has had an Opportunity of obeying the decree and yet


has wilfully disobeyed it.


50. If regard is had to the above scope and ambit of the sub-


rule, it follows that the executing Court required to execute


the  decree  for  injunction  against  the  person  bound  by  that


decree,  by  ordering  his  detention,  cannot  do  so  without


recording a finding on the basis of the materials to be produced


by  the  person  seeking  the  execution  of  the  decree  that  the


person bound by the decree, though has had an opportunity of


obeying  the  decree,  has  wilfully  failed  to  obey  it,  as  a


condition  precedent.  Hence,  what  is  required  of  the  person


seeking execution of the decree for injunction under the sub-


rule is to place materials before the executing Court as would


enable it to conclude (i) that the person bound by the decree,


was  fully  aware  of  the  terms  of  the  decree  and  its  binding


nature  upon  him;  and  (ii)  that  that  person  has  had  an


opportunity  of  obeying  such  decree,  but  has  wilfully,  i.e.,


consciously and deliberately, disobeyed such decree, so that it
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can make an order of his detention as sought for. Thus, the onus


of placing materials before the executing Court for enabling it


to record a finding that the person against whom the order of


detention  is  sought,  has  had  an  opportunity  of  obeying  the


decree for injunction, but has wilfully disobeyed it, lies on


the  person  seeking  such  order  of  detention,  lest  the  person


seeking  deprivation  of  the  liberty  of  another  cannot  do  so


without  fully  satisfying  the  Court  about  its  need.  (See  :


Shivamurthy Mahalingappa Kuchanaur v. Dannammadevi Cycle Mart,


Rabakavi, AIR 1987 Karnataka 26).


51. In the instant case, the executing court has proceeded to


make the order of arrest, detention in a civil prison for a


period  of  30  days  and  attachment  of  property  against  the


appellants herein when there was absolutely no material placed


by the respondents herein to satisfy it that the appellants have


had an opportunity of obeying the decree for injunction, but


have wilfully disobeyed it. In fact, the order of arrest and


detention made by the executing court is based on a surmise that


the respondents (decree-holders) have levelled allegations that


the  appellants  herein  are  interfering  with  their  peaceful


possession of the property in question and in this regard, few


complaints of breaches made to the police were placed before the


executing court. 


52. The executing court proceeded merely on the basis of the


assertions made by the respondents that the appellants herein


are trying to interfere with their peaceful possession of the


suit property without any further inquiry into the matter. We do
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not propose to go into the question whether a separate affidavit


should have been filed by the respondents herein along with the


application  preferred  before  the  executing  court  levelling


allegations of breach of the permanent injunction. 


JURISDICTIONAL ERROR


53. We are a bit disappointed with the manner in which the High


Court dealt with the present litigation, more particularly while


deciding the revision application filed by the appellants herein


against the order passed by the executing court. All that the


High Court has said in one line is that it did not find any


jurisdictional error in the order passed by the executing court


ordering arrest, detention in a civil prison and attachment of


the property of the appellants. We fail to understand, why the


High Court was not able to see the gross error in the order


passed by the executing court, be it called an error of law or a


jurisdictional error. Undoubtedly, the High Court in exercise of


its  supervisory  jurisdiction  under  Article  227  of  the


Constitution must ascertain before interfering with any order


passed  by  a  subordinate  court  or  tribunal  whether  the  same


suffers from any jurisdictional error. At times in litigation


like  the  one  on  hand,  the  court  should  be  guided  by  its


conscience, more particularly keeping in mind the peculiar facts


and circumstances of the case and not strictly go by the term


“jurisdictional error”. It is very easy for the High Court to


say that there is no jurisdictional error and, therefore, no


interference is warranted but before saying so, the High Court


should be mindful of the consequences that would follow like
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arrest, detention in civil prison and attachment of property. 


54. What is a jurisdictional error has been the subject of a


legion  of  illuminating  judicial  decisions.  In  this  case,


however, we need concern ourselves with only one aspect of that


matter and it is enough for us to refer in this connection to


the decision of the Privy Council in the case of Joy Chand Lal


Babu v. Kamalaksha Chaudhury, AIR 1949 PC 239, where Sir John


Beaumont, delivering the judgment of the Board, observed  inter


alia as follows:-


“although error in a decision of a Subordinate Court
does not by itself involve that the subordinate Court
has acted illegally or with material irregularity so
as  to  justify  interference  in  revision  under
Subsection (c). nevertheless if the erroneous decision
results  in  the  subordinate  Court  exercising  a
jurisdiction, not vested in it by law or failing to
exercise a jurisdiction so vested, a case for revision
arises under Sub-section (a) or Sub-section (b) and
Sub section (c) can be ignored.”


55.  If, therefore, an error, be it an error of fact or of law,


is  such  that  the  erroneous  decision  has  resulted  in  the


subordinate  Court  or  tribunal  exercising  jurisdiction,  not


vested  in  it  by  law,  or  in  its  having  failed  to  exercise


jurisdiction, vested in it by law, that will come within the


scope of Section 115 of the Code or, for the matter of that,


of Article 227 of the Constitution, as the case may be. This


error may have resulted from a violation of rules of natural


justice,  by  taking  into  consideration  matters  which  are


extraneous  and  irrelevant,  or  by  substituting  judicial


consideration by bias, based on suspicion, arising from those


extraneous matters or from any other cause whatsoever but if it
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has  affected  the  assumption  or  exercise  of  jurisdiction,  as


envisaged above, it will be a jurisdictional error for purposes


of the above Article.


56. There is no exhaustive list of jurisdictional errors, but


case law has identified such an error exists when a decision-


maker has:


 identified a wrong issue;
 asked a wrong question;
 ignored relevant material;
 relied on irrelevant material;
 failed to observe a requirement of procedural


fairness;
 made a decision involving fraud;
 made a decision in bad faith;
 made a decision without evidence;
 applied a policy inflexibly.


57. The concept of jurisdiction has been drastically expanded


after the decision of the House of Lords in  Anisminic v. The


Foreign  Compensation  Commission,  1967(2)  AER  986.  Now,  every


error of law is a jurisdictional error. If a decisive fact is


wrongly  understood,  even  then,  the  decision  will  be  outside


jurisdiction. This  concept  is  best  explained  by  K.S.


Paripoornan, J., in His Lordship's separate Judgment in  Mafatal


Industries  Ltd.  v.  Union  of  India,  (1997)  5  SCC  536.  The


relevant portion of the said judgment reads as follows:- 


“334. Opinions may differ as to when it can be said
that  in  the  “public  law”  domain,  the  entire
proceeding  before  the  appropriate  authority
is illegal and without jurisdiction or the defect or
infirmity in  the  order goes  to  the  root  of  the
matter and makes it in law invalid or void (referred
to in Illuri Subbayya Chetty case [(1964) 1 SCR 752 :
AIR 1964 SC 322 : (1963) 14 STC 680 : (1963) 50 ITR
93]  and  approved  in Dhulabhai  case [(1968)  3  SCR
662 : AIR 1969 SC 78 : (1968) 22 STC 416] ). The
matter may have to be considered in the light of the
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provisions of the particular statute in question and
the  fact-situation  obtaining  in  each  case.  It  is
difficult to visualise all situations hypothetically
and  provide  an  answer.  Be  that  as  it  may,  the
question that frequently arises for consideration,
is,  in  what  situation/cases  the  non-compliance  or
error  or  mistake,  committed  by  the  statutory
authority or tribunal, makes the decision rendered
ultra vires or a nullity or one without jurisdiction?
If  the  decision  is  without  jurisdiction,
notwithstanding the provisions for obtaining reliefs
contained in the Act and the “ouster clauses”, the
jurisdiction of the ordinary court is not excluded.
So,  the  matter  assumes  significance.  Since  the
landmark  decision  in Anisminic  Ltd. v. Foreign
Compensation Commission [(1969) 2 AC 147 : (1969) 1
All ER 208 : (1969) 2 WLR 163, HL] the legal world
seems  to  have  accepted  that  any  “jurisdictional
error”  as  understood  in  the  liberal  or  modern
approach, laid down therein, makes a decision ultra
vires or a nullity or without jurisdiction and the
“ouster  clauses”  are  construed  restrictively,  and
such provisions whatever their stringent language be,
have  been  held,  not  to  prevent  challenge  on  the
ground that the decision is ultra vires and being a
complete nullity, it is not a decision within the
meaning of the Act. The concept of jurisdiction has
acquired  “new  dimensions”.  The  original  or  pure
theory  of  jurisdiction  means  “the  authority  to
decide” and it is determinable at the commencement
and not at the conclusion of the enquiry. The said
approach  has  been  given  a  go-by  in Anisminic
case [(1969) 2 AC 147 : (1969) 1 All ER 208 : (1969)
2 WLR 163, HL] as we shall see from the discussion
hereinafter [see De Smith, Woolf and Jowell —Judicial
Review  of  Administrative  Action (1995  Edn.)  p.
238; Halsbury's Laws of England (4th Edn.) p. 114,
para 67, footnote (9)]. As Sir William Wade observes
in his book, Administrative Law (7th Edn.), 1994, at
p. 299:


“The  tribunal  must  not  only  have
jurisdiction at the outset, but must retain
it unimpaired until it has discharged its
task.”


The decision in Anisminic case [(1949) 76 IA 244 :
AIR 1949 PC 297] [(1949) 76 IA 244 : AIR 1949 PC 297]
has been cited with approval in a number of cases by
this Court: citation of a few such cases — Union of
India v. Tarachand Gupta & Bros. [(1971) 1 SCC 486 :
AIR  1971  SC  1558]  (AIR  at  p.  1565), A.R.
Antulay v. R.S. Nayak [(1988) 2 SCC 602 : 1988 SCC
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(Cri)  372]  (SCC  at  p.  650), R.B.  Shreeram  Durga
Prasad  and  Fatehchand  Nursing  Das v. Settlement
Commission (IT & WT) [(1989) 1 SCC 628 : 1989 SCC
(Tax)  124]  (SCC  at  p.  634), N.
Parthasarathy v. Controller of Capital Issues [(1991)
3 SCC 153] (SCC at p. 195), Associated Engineering
Co. v. Govt. of A.P. [(1991) 4 SCC 93 : AIR 1992 SC
232]  , Shiv  Kumar  Chadha v. Municipal  Corpn.  of
Delhi [(1993) 3 SCC 161] (SCC at p. 173). Delivering
the  judgment  of  a  two-Member  Bench  in M.L.
Sethi v. R.P. Kapur [(1972) 2 SCC 427 : AIR 1972 SC
2379] Mathew, J. in paras 10 and 11 of the judgment
explained  the  legal  position  after Anisminic
case [(1949) 76 IA 244 : AIR 1949 PC 297] [(1949) 76
IA 244 : AIR 1949 PC 297] to the following effect:


“10. The word ‘jurisdiction’ is a verbal cast
of  many  colours.  Jurisdiction  originally
seems to have had the meaning which Lord Baid
ascribed to it in Anisminic Ltd. v. Foreign
Compensation Commission [(1949) 76 IA 244 :
AIR 1949 PC 297] [(1949) 76 IA 244 : AIR 1949
PC 297] , namely, the entitlement ‘to enter
upon the enquiry in question’. If there was
an entitlement to enter upon an enquiry into
the question, then any subsequent error could
only  be  regarded  as  an  error  within  the
jurisdiction. The best known formulation of
this  theory  is  that  made  by  Lord  Dennan
in R. v. Bolton [(1841) 1 QB 66 : 10 LJMC 49]
. He said that the question of jurisdiction
is determinable at the commencement, not at
the conclusion of the enquiry. In Anisminic
Ltd. [(1949) 76 IA 244 : AIR 1949 PC 297]
[(1949) 76 IA 244 : AIR 1949 PC 297], Lord
Reid said:


‘But there are many cases where, although the
tribunal  had  jurisdiction  to  enter  on  the
enquiry,  it  has  done  or  failed  to  do
something in the course of the enquiry which
is of such a nature that its decision is a
nullity. It may have given its decision in
bad faith. It may have made a decision which
it had no power to make. It may have failed
in the course of the enquiry to comply with
the requirements of natural justice. It may
in perfect good faith have misconstrued the
provisions giving it power to act so that it
failed to deal with the question remitted to
it and decided some question which was not
remitted to it. It may have refused to take
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into account something which it was required
to take into account. Or it may have based
its decision on some matter which, under the
provisions setting it up, it had no right to
take into account. I do not intend this list
to be exhaustive.’


In the same case, Lord Pearce said:


‘Lack of jurisdiction may arise in various
ways.  There  may  be  an  absence  of  those
formalities  or  things  which  are  conditions
precedent  to  the  tribunal  having  any
jurisdiction to embark on an enquiry. Or the
tribunal may at the end make an order that it
has  no  jurisdiction  to  make.  Or  in  the
intervening stage while engaged on a proper
enquiry,  the  tribunal  may  depart  from  the
rules  of  natural  justice;  or  it  may  ask
itself the wrong questions; or it may take
into  account  matters  which  it  was  not
directed  to  take  into  account.  Thereby  it
would step outside its jurisdiction. It would
turn its enquiry into something not directed
by Parliament and fail to make the enquiry
which  Parliament  did  direct.  Any  of  these
things would cause its purported decision to
be a nullity.’


11. The dicta of the majority of the House of Lords,
in the above case would show the extent to which
‘lack’  and  ‘excess’  of  jurisdiction  have  been
assimilated or, in other words, the extent to which
we have moved away from the traditional concept of
‘jurisdiction’. The effect of the dicta in that case
is to reduce the difference between jurisdictional
error and error of law within jurisdiction almost to
vanishing point. The practical effect of the decision
is  that  any  error  of  law  can  be  reckoned  as
jurisdictional. This comes perilously close to saying
that there is jurisdiction if the decision is right
in  law  but  none  if  it  is  wrong.  Almost  any
misconstruction of a statute can be represented as
‘basing their decision on a matter with which they
have  no  right  to  deal’,  ‘imposing  an  unwarranted
condition’  or  ‘addressing  themselves  to  a  wrong
question’. The majority opinion in the case leaves a
court or tribunal with virtually no margin of legal
error. Whether there is excess of jurisdiction or
merely error within jurisdiction can be determined
only by construing the empowering statute, which will
give little guidance. It is really a question of how
much latitude the court is prepared to allow….”
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 In a subsequent Constitution Bench decision, Hari
Prasad Mulshanker Trivedi v. V.B. Raju [(1974) 3 SCC
415 : AIR 1973 SC 2602] delivering the judgment of
the Bench, Mathew, J., in para 27 at page 2608 of the
judgment, stated thus: (SCC pp. 423-24, para 28)


“… Though the dividing line between lack of
jurisdiction or power and erroneous exercise
of it has become thin with the decision of
the  House  of  Lords  in  the Anisminic
case [Anisminic Ltd. v. Foreign Compensation
Commission, (1967) 3 WLR 382 : (1967) 2 All
ER  986]  ,  we  do  not  think  that  the
distinction  between  the  two  has  been
completely wiped out. We are aware of the
difficulty in formulating an exhaustive rule
to tell when there is lack of power and when
there is an erroneous exercise of it. The
difficulty  has  arisen  because  the  word
‘jurisdiction’ is an expression which is used
in a variety of senses and takes its colour
from its context, (see per Diplock, J. at p.
394  in  the Anisminic  case [Anisminic
Ltd. v. Foreign  Compensation  Commission,
(1967) 3 WLR 382 : (1967) 2 All ER 986] ).
Whereas  the  ‘pure’  theory  of  jurisdiction
would  reduce  jurisdictional  control  to  a
vanishing point, the adoption of a narrower
meaning might result in a more useful legal
concept even though the formal structure of
law  may  lose  something  of  its  logical
symmetry. ‘At bottom the problem of defining
the concept of jurisdiction for purpose of
judicial review has been one of public policy
rather  than  one  of  logic’.  [S.A.  Smith,
‘Judicial  Review  of  Administrative  Action,
2nd Edn., p. 98. (1968 Edn.)]”


 The observation of the learned author, (S.A. De
Smith) was continued in its 3rd Edn. (1973) at p. 98
and in its 4th Edn. (1980) at p. 112 of the book. The
observation  aforesaid  was  based  on  the then
prevailing academic opinion only as is seen from the
footnotes.  It  should  be  stated  that  the  said
observation is omitted from the latest edition of the
book De Smith, Woolf and Jowell — Judicial Review of
Administrative Action — 5th Edn. (1995) as is evident
from p. 229; probably due to later developments in
the law and the academic opinion that has emerged due
to the change in the perspective.


335. After  1980,  the  decision  in Anisminic
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case [(1969) 2 AC 147 : (1969) 1 All ER 208 : (1969)
2  WLR  163,  HL]  came  up  for  further  consideration
before the House of Lords, Privy Council and other
courts. The three leading decisions of the House of
Lords  wherein Anisminic  principle was  followed  and
explained,  are  the  following: Racal  Communications
Ltd., In re [1981 AC 374 : (1980) 2 All ER 634 :
(1980) 3 WLR 181, HL] , O'Reilly v. Mackman [(1983) 2
AC 237 : (1982) 3 All ER 1124 : (1982) 3 WLR 1096,
HL] , Re. v. Hull University Visitor [1993 AC 682 :
(1993) 1 All ER 97 : (1992) 3 WLR 1112, HL] . It
should be noted that Racal, In re case [(1968) 3 SCR
662 : AIR 1969 SC 78 : (1968) 22 STC 416] [(1964) 6
SCR 261 : AIR 1964 SC 1006 : (1964) 15 STC 450]
the Anisminic principle was held to be inapplicable
in the case of (superior) court where the decision of
the  court  is  made  final  and  conclusive  by  the
statute.  (The  superior  court  referred  to  in  this
decision is the High Court) [1981 AC 374 (383, 384,
386,  391)].  In  the  meanwhile,  the  House  of  Lords
in Council of Civil Service Unions v. Minister  for
the Civil Service [1985 AC 374 : (1984) 3 All ER
935 : (1984) 3 WLR 1174, HL] enunciated three broad
grounds  for  judicial  review,  as  “legality”,
“procedural  propriety”  and  “rationality”  and  this
decision had its impact on the development of the law
in post-Anisminic period. In the light of the above
four important decisions of the House of Lords, other
decisions of the court of appeal, Privy Council etc.
and  the  later  academic  opinion  in  the  matter  the
entire case-law on the subject has been reviewed in
leading textbooks. In the latest edition of De Smith
on Judicial Review of Administrative Action — edited
by Lord Woolf and Jowell, Q.C. [Professor of Public
Law,  5  Edn.  —  1995],  in  Chapter  5,  titled  as
“Jurisdiction, Vires, Law and Fact” (pp. 223-294),
there  is  exhaustive  analysis  about  the  concept
“Jurisdiction”  and  its  ramifications.  The  authors
have discussed the pure theory of jurisdiction, the
innovative decision in Anisminic  case [(1969)  2  AC
147 : (1969) 1 All ER 208 : (1969) 2 WLR 163, HL] ,
the  development  of  the  law  in  the  post-
Anisminic period, the scope of the “finality” clauses
(exclusion  of  jurisdiction  of  courts)  in  the
statutes, and have laid down a few propositions at
pp. 250-256 which could be advanced on the subject.
The authors have concluded the discussion thus at p.
256:


“After Anisminic virtually every error of law
is a jurisdictional error, and the only place
left  for  non-jurisdictional  error  is  where
the components of the decision made by the
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inferior body included matters of fact and
policy as well as law, or where the error was
evidential (concerning for example the burden
of proof or admission of evidence). Perhaps
the most precise indication of jurisdictional
error  is  that  advanced  by  Lord  Diplock
in Racal Communications [1981 AC 374 : (1980)
2 All ER 634 : (1980) 3 WLR 181, HL] , when
he suggested that a tribunal is entitled to
make an error when the matter ‘involves, as
many do interrelated questions of law, fact
and degree’. Thus it was for the county court
judge  in Pearlman [Pearlman v. Keepers  and
Governors of Harrow School, (1979) 1 All ER
365 : (1978) 3 WLR 736] to decide whether the
installation of central heating in a dwelling
amounted to a ‘structural alteration, exten-
sion or addition’. This was a ‘typical ques-
tion of mixed law, fact and degree which only
a  scholiast  would  think  it  appropriate  to
dissect into two separate questions, one for
decision  by  the  superior  court,  viz.,  the
meaning of these words, a question which must
entail  considerations  of  degree,  and  the
other for decision by a county court, viz.,
the application of words to the particular
installation, a question which also entails
considerations of degree.


 It is, however, doubtful whether any test
of jurisdictional error will prove satisfact-
ory. The  distinction  between  jurisdictional
and  non-jurisdictional  error  is  ultimately
based upon foundations of sand. Much of the
superstructure has already crumbled. What re-
mains is likely quickly to fall away as the
courts rightly insist that all administrative
action should be, simply, lawful, whether or
not jurisdictionally lawful.”


 
336. The jurisdictional control exercised by superior
courts  over  subordinate  courts,  tribunals  or  other
statutory bodies and the scope and content of such
power has been pithily stated in Halsbury's Laws of
England — 4th Edn. (Reissue), 1989 Vol. 1(1), p. 113
to the following effect:


 “The inferior court or tribunal lacks jur-
isdiction if it has no power to enter upon an
enquiry into a matter at all; and it exceeds
jurisdiction if it nevertheless enters upon
such an enquiry or, having jurisdiction in
the first place, it proceeds to arrogate an
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authority  withheld  from  it  by  perpetrating
a major error of substance, form or proced-
ure, or by making an order or taking action
outside its limited area of competence. Not
every error committed by an inferior court or
tribunal or other body, however, goes to jur-
isdiction.  Jurisdiction  to  decide  a  matter
imports a limited power to decide that matter
incorrectly.


 A tribunal lacks jurisdiction if (1) it is
improperly constituted, or (2) the proceed-
ings have been improperly instituted, or (3)
authority to decide has been delegated to it
unlawfully, or (4) it is without competence
to  deal  with  a  matter  by  reason  of  the
parties, the area in which the issue arose,
the nature of the subject-matter, the value
of that subject-matter, or the non-existence
of any other prerequisite of a valid adjudic-
ation. Excess of jurisdiction is not materi-
ally distinguishable from lack of jurisdic-
tion and the expressions may be used inter-
changeably. 


 Where the jurisdiction of a tribunal is
dependent on the existence of a particular
state of affairs, that state of affairs may
be described as preliminary to, or collateral
to the merits of, the issue, or as jurisdic-
tional.(p. 114)


 There is a presumption in construing stat-
utes which confer jurisdiction or discretion-
ary powers on a body, that if that body makes
an  error  of  law  while  purporting  to  act
within  that  jurisdiction  or  in  exercising
those powers, its decision or action will ex-
ceed the jurisdiction conferred and will be
quashed. The error must be one on which the
decision or action depends. An error of law
going to jurisdiction may be committed by a
body which fails to follow the proper proced-
ure required by law, which takes legally ir-
relevant  considerations  into  account,  or
which fails to take relevant considerations
into account, or which asks itself and an-
swers the wrong question. (pp. 119-120)


 The presumption that error of law goes to
jurisdiction may be rebutted on the construc-
tion of a particular statute, so that the
relevant body will not exceed its jurisdic-
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tion by going wrong in law. Previously, the
courts were more likely to find that errors
of law were within jurisdiction; but with the
modern approach errors of law will be held to
fall within a body's jurisdiction only in ex-
ceptional  cases.  The  courts  will  generally
assume  that  their  expertise  in  determining
the principles of law applicable in any case
has not been excluded by Parliament.(p. 120)


 Errors of law include misinterpretation of
a statute or any other legal document or a
rule of common law; asking oneself and an-
swering the wrong question, taking irrelevant
considerations  into  account  or  failing  to
take  relevant  considerations  into  account
when  purporting  to  apply  the  law  to  the
facts; admitting inadmissible evidence or re-
jecting admissible and relevant evidence; ex-
ercising a discretion on the basis of incor-
rect legal principles; giving reasons which
disclose faulty legal reasoning or which are
inadequate to fulfil an express duty to give
reasons, and misdirecting oneself as to the
burden of proof.” (pp. 121-122)
 


337. H.W.R. Wade and C.F. Forsyth in their book —Ad-
ministrative Law, 7th Edn., (1994) — discuss the sub-
ject regarding the jurisdiction of superior courts
over subordinate courts and tribunals under the head
“Jurisdiction over Fact and Law” in Chapter 9, pp.
284 to 320. The decisions before Anisminic and those
in the post-Anisminic period have been discussed in
detail. At pp. 319-320, the authors give the Summary
of Rules thus:


“Jurisdiction over fact and law: Summary


At the end of a chapter which is top-heavy with
obsolescent material it may be useful to summar-
ise  the  position  as  shortly  as  possible. The
overall picture is of an expanding system strug-
gling to free itself from the trammels of clas-
sical doctrines laid down in the past. It is not
safe  to  say  that  the  classical  doctrines  are
wholly obsolete and that the broad and simple
principles of review, which clearly now commend
themselves to the judiciary, will entirely sup-
plant them. A summary can therefore only state
the long-established rules together with the sim-
pler and broader rules which have now superseded
them, much for the benefit of the law. Together
they are as follows:
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Errors of fact


Old rule: The court would quash only if the  
          erroneous fact was jurisdictional.


New rule: The court will quash if an erroneous 
and decisive fact was —
(a) jurisdictional
(b) found on the basis of no evidence; or
(c) wrong, misunderstood or ignored.


Errors of law


Old rule: The court would quash only if the error
          was —
 (a) jurisdictional; or
 (b) on the face of the record.


New rule: The court will quash for any decisive 
          error, because all errors of law are 
          now jurisdictional.”


 


58. For the benefit of the High Courts across the country, we


may refer to a very erudite article authored by Krystal Cunning-


ham-Foran, a legal expert working as a senior associate in Colin


Biggers & Paisley's Planning Government Infrastructure & Envi-


ronment group, on the topic “Jurisdictional Error”. The learned


author has discussed a judgment rendered by the High Court of


Australia setting out practical guidance for establishing juris-


dictional error in the context of judicial review proceedings in


respect of a decision about the revocation of a decision to can-


cel a visa. Article reads thus:-


“The  case  of LPDT  v  Minister  for  Immigration,
Citizenship,  Migrant  Services  and  Multicultural
Affairs reported in      [2024] HCA 12 concerned judicial
review proceedings in the High Court of Australia
(High  Court)  in  which  the  High  Court  provided
practical guidance about the threshold of materiality
in the context of jurisdictional error. 


The  test  for  establishing  jurisdictional  error  is
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two-fold. Firstly, it must be established that an
error  occurred  and  secondly,  the  error  must  be
material such that the decision affected by error
could realistically have been different if there was
no error. The practical guidance provided by the High
Court in respect of this test is set out in this
article.


The judicial review proceedings relevantly concerned
an allegation that the decision of the Administrative
Appeals Tribunal (Tribunal) in respect of a decision
made  under  section  501CA(4)  of  the Migration  Act
1958     (Cth) (Migration Act) about the revocation of a
decision to cancel the Appellant's visa (Cancellation
Decision)  was  affected  by  jurisdictional  error.


There was no dispute that the Tribunal's decision
involved an error because the Tribunal did not comply
with a direction of the Minister in relation to the
revocation  of  a  mandatory  cancellation  of  a  visa
under section 501CA (Direction) in breach of section
499(2A) of the Migration Act.


In respect of the materiality of the error, the High
Court held that the decision reached by the Tribunal
could have been different if there was no error and
thus the threshold of materiality was met.


The  High  Court  allowed  the  appeal,  set  aside  the
decision of the Full Court of the Federal Court of
Australia,  and  ordered  the  issue  of  a  writ  of
certiorari  quashing  the  Tribunal's  decision  and  a
writ of mandamus directing the Tribunal to determine
the  Appellant's  request  for  revocation  of  the
Cancellation Decision according to law.
 
What is jurisdictional error?
 
Jurisdictional error arises where a decision-maker
with authority to make a decision under statute is in
breach  of  an  express  or  implied  condition  of  the
decision-making  authority,  such  that  the  decision
made lacks legal force and is "in law…no decision at
all".


The High Court observed that the following categories
of jurisdictional error often arise, but that the
categories are not closed:
 


 A breach by a third-party of a condition of a
statutory process before a decision is made.


 A breach by a decision-maker given authority
under statute of a condition of making a decision.
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Common errors in this context include: the decision-
maker  misunderstands  the  applicable  law,  asks  the
wrong  question,  identifies  a  wrong  issue,  ignores
relevant material, relies on irrelevant material, ex-
ceeds the bounds of what is reasonable, denies a re-
quirement of procedural fairness, or makes an erro-
neous finding or reaches a mistaken conclusion.
 
Two-part test for jurisdictional error


Not every breach of an express or implied condition
of  making  a  decision  will  render  the  decision  no
decision at all. 


The limits imposed by the relevant statute on the
making of a decision must be understood to determine
the following:
 


 "…Whether  an  error  has  occurred  (that  is,
whether there has been a breach of an express or im-
plied condition of the statutory conferral of deci-
sion-making authority)..."


 "…Whether  any  such  error  is  jurisdictional
(that is, whether the error has resulted in the deci-
sion made lacking legal force)."


 
Practical  guidance  for  considering  jurisdictional
error
 


 The  High  Court  stated  the  following  practical
guidance in respect of the test for jurisdictional
error:


 Both parts of the test start with a considera-
tion of the statute to understand the nature of the
alleged error in its statutory context.


 Both parts of the test are backward-looking in
that they are answered having regard to the decision
that was made, and if necessary, how that decision
was made.


 Whilst the applicant has the onus of proof on
the balance of probabilities, proving the facts ought
not be difficult or contentious. In some cases the
tendering of the decision-maker's reasons is suffi-
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cient, whereas in others, for example those involving
an allegation of a denial of procedural fairness, may
require evidence of the content or information re-
quired to be provided to the decision-maker.


 To establish materiality, it is not necessary
that absent the error a different decision "would"
have been made, rather it is whether a different de-
cision "could realistically" have been made. The High
Court observed that "realistic" is used to distin-
guish a possible different outcome from an outcome
that is fanciful or improbable.


 The threshold of materiality is not onerous or
demanding.  What  must  be  demonstrated  to  meet  the
threshold depends upon the error. A Court in deter-
mining whether the threshold is met must not assume
the function of the decision-maker and fall into a
merits review of the decision made.


 Once the applicant establishes an error and
that there is a realistic possibility of a different
outcome if the error had not been made, the threshold
of materiality is met and relief is justified subject
to any utility and discretion.


 
The High Court also observed that in some cases, such
as those involving apprehended or actual bias, the
alleged error will be jurisdictional regardless of
any effect on the decision made, whilst in others,
such  as  those  involving  unreasonableness,  the
potential for the decision to be effected is inherent
in  the  nature  of  the  error.  In  both  of  these
examples,  the  error  satisfies  the  requirement  of
materiality.


The practical guidance from the High Court set out
above overrides any previous guidance of the Courts.


Jurisdictional error established in this case
 
The High Court was satisfied that the threshold of
materiality was satisfied in this case because the
Appellant established on the balance of probabilities
that a different decision realistically could have
been made if the Tribunal followed the process of
reasoning  required  by  the  Direction  in  deciding
whether the Cancellation Decision should be revoked.


Conclusion
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The  High  Court  allowed  the  appeal,  set  aside  the
decision of the Full Court of the Federal Court of
Australia,  and  ordered  the  issue  of  a  writ  of
certiorari  quashing  the  Tribunal's  decision  and  a
writ of mandamus directing the Tribunal to determine
the  Appellant's  request  for  revocation  of  the
Cancellation Decision according to law.”
   (Emphasis supplied)


59. Before we close this matter, we would like to put a question


to the executing court as to why it did not deem fit to afford


one opportunity of hearing to the appellants herein?  What would


have happened if the executing court would have permitted the


appellants herein to place their written objections on record?


It is true that there was some delay on the part of the appel-


lants herein in responding to the summons issued by it, but at


the same time, having regard to the severe consequences, the ex-


ecuting court should have been a little more considerate while


declining even to take the objections on record and give one op-


portunity of hearing to the appellants before passing the order


of arrest, detention in a civil prison and attachment of the


property. This aspect unfortunately has been overlooked even by


the High Court while affirming the order passed by the executing


court. The High Court itself could have remanded the matter to


the executing court with a view to give an opportunity of hear-


ing  to  the  appellants  herein.  The  supervisory  jurisdiction


vested in the High Court under Article 227 of the Constitution


is meant to take care of such situations like the one on hand.


60. In the overall view of the matter, we are convinced that the


impugned order passed by the High Court is unsustainable in law.
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In such circumstances, we set aside the order passed by the High


Court and also that of the executing court.


61. However, we clarify that it shall be open for the respon-


dents herein (decree-holders) to file a fresh application if at


all there is any interference at the instance of the appellants


herein (judgment-debtors) in so far as their possession of the


property in question is concerned. If any such fresh application


is filed, the executing court shall look into the same strictly


keeping in mind the observations made by this Court in this or-


der and decide the same on its own merits.


62. The appeal is allowed in the aforesaid terms.


63. Pending application, if any, shall stand disposed of accord-


ingly.


64. The Registry is directed to circulate one copy each of this


judgment to each of the High Courts with a further request that


each of the High Courts shall circulate one copy of this judg-


ment in their respective District Courts.


………………………………………..J
                                   (J.B. PARDIWALA)


………………………………………..J
                                                 (R. MAHADEVAN)


NEW DELHI:
JANUARY 17th, 2025.


42





				2025-02-10T16:54:13+0530

		VISHAL ANAND












IN THE SUPREME COURT OF INDIA


CIVIL APPELLATE JURISDICTION


MISCELLANEOUS APPLICATION DIARY NO. 2400 OF 2024
IN


CIVIL APPEAL NO. 3933 OF 2023


UNION OF INDIA & ANR. ..... APPLICANT(S)/
APPELLANT(S)


VERSUS


M. SIDDARAJ ..... NON-APPLICANT(S)/
RESPONDENT(S)


with


MISCELLANEOUS APPLICATION DIARY NO. 35783 OF 2024
IN


CIVIL APPEAL NO. 3933 OF 2023


MISCELLANEOUS APPLICATION DIARY NO. 35785 OF 2024
IN


CIVIL APPEAL NO. 3933 OF 2023


MISCELLANEOUS APPLICATION DIARY NO. 35786 OF 2024
IN


CIVIL APPEAL NO. 3933 OF 2023


CONTEMPT PETITION (CIVIL) No.      /2025
(Diary No. 38437/2023)


IN
CIVIL APPEAL NO. 3933 OF 2023


CONTEMPT PETITION (CIVIL) No.      /2025
(Diary No. 38438/2023)


IN
CIVIL APPEAL NO. 3933 OF 2023


CONTEMPT PETITION (CIVIL) No.      /2025
(Diary No. 11336/2024)


IN
CIVIL APPEAL NO. 3933 OF 2023


and
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CONTEMPT PETITION (CIVIL) No.      /2025
(Diary No. 20636/2024)


IN
CIVIL APPEAL NO. 3933 OF 2023


O R D E R


Miscellaneous  Application  Diary  Nos.  2400/2024,  35783/2024,
35785/2024 and 35786/2024


Delay condoned.


We had passed the following interim order dated 06.09.2024,


the operative portion of which reads as under: 


“(a) The  judgment  dated  11.04.2023  will  be  given
effect to in case of third parties from the date of the
judgment, that is, the pension by taking into account
one increment will be payable on and after 01.05.2023.
Enhanced  pension  for  the  period  prior  to  31.04.2023
will not be paid.
(b) For  persons  who  have  filed  writ  petitions  and
succeeded, the directions given in the said judgment
will  operate  as  res  judicata,  and  accordingly,  an
enhanced pension by taking one increment would have to
be paid. 
(c) The  direction  in  (b)  will  not  apply,  where  the
judgment has not attained finality, and cases where an
appeal has been preferred, or if filed, is entertained
by the appellate court.
(d) In  case  any  retired  employee  has  filed  any
application  for  intervention/impleadment  in  Civil
Appeal No. 3933/2023 or any other writ petition and a
beneficial order has been passed, the enhanced pension
by including one increment will be payable from the
month  in  which  the  application  for  intervention/
impleadment was filed.”


We  are  inclined  to  dispose  of  the  present  miscellaneous


applications directing that Clauses (a), (b) and (c) of the order


dated  06.09.2024  will  be  treated  as  final  directions.  We  are,


however,  of  the  opinion  that  Clause  (d)  of  the  order  dated


06.09.2024 requires modification which shall now read as under:


“(d) In case any retired employee filed an application
for  intervention/impleadment/writ  petition/original
application  before  the  Central  Administrative
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Tribunal/High Courts/this Court, the enhanced pension
by  including  one  increment  will  be  payable  for  the
period of three years prior to the month in which the
application  for  intervention/  impleadment/  writ
petition/ original application was filed.”


Further, clause (d) will not apply to the retired government


employee  who  filed  a  writ  petition/original  application  or  an


application  for  intervention  before  the  Central  Administrative


Tribunal/High Courts/this Court after the judgment in “Union of


India & Anr.  v.  M. Siddaraj”1,  as in such cases, clause (a) will


apply.


Recording the aforesaid, the miscellaneous applications are


disposed of.


We,  further,  clarify  that  in  case  any  excess  payment  has


already been made, including arrears, such amount paid will not be


recovered. 


It will be open to any person aggrieved by non-compliance


with the directions and the clarification of this Court, in the


present order, to approach the concerned authorities in the first


instance  and,  if  required,  the  Administrative  Tribunal  or  High


Court, as per law.


Pending  applications  including  all  intervention/impleadment


applications shall stand disposed of in terms of this order.


Contempt  Petition  (Civil)  Diary  Nos.  38437/2023,  38438/2023,
11336/2024 and 20636/2024


In view of the order passed today in the connected matters,


1 Dated 19.05.2023 in Civil Appeal No. 3933/2023, titled “Union of India & 
Anr. vs. M. Siddaraj” and other connected matters.
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that  is,  M.A.  Diary  No.  2400  OF  2024  and  other  connected


applications, the present contempt petitions will be treated as


disposed of with liberty to the petitioners to take recourse to


appropriate  remedies,  if  required  and  necessary,  as  indicated


supra. It goes without saying that the respondents shall examine


the cases of the petitioners/ applicants in terms of the order


passed today and comply with the same expeditiously. 


Pending application(s), if any, shall stand disposed of. 


................CJI.
(SANJIV KHANNA)


..................J.
(SANJAY KUMAR)


NEW DELHI;
FEBRUARY 20, 2025.
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(REVISED)
ITEM NO.7               COURT NO.1               SECTION IV-A


               S U P R E M E  C O U R T  O F  I N D I A
                       RECORD OF PROCEEDINGS


MISCELLANEOUS APPLICATION DIARY NO. 2400 OF 2024
IN


CIVIL APPEAL NO. 3933 OF 2023


UNION OF INDIA & ANR. ..... APPLICANT(S)/
APPELLANT(S)


VERSUS


M. SIDDARAJ ..... NON-APPLICANT(S)/
RESPONDENT(S)


IA No. 11504/2024 - CLARIFICATION/DIRECTION
IA No. 11514/2024 - CONDONATION OF DELAY IN FILING
IA No. 152780/2024 - EXEMPTION FROM FILING O.T.
IA No. 138880/2024 - EXEMPTION FROM FILING O.T.
IA No. 156900/2024 - INTERVENTION APPLICATION
IA No. 172293/2024 - INTERVENTION/IMPLEADMENT
IA No. 155003/2024 - INTERVENTION/IMPLEADMENT
 
WITH
Diary No(s). 26733/2023 (IV-A)
IA No. 126464/2023 - APPROPRIATE ORDERS/DIRECTIONS


Diary No(s). 38437/2023 (IV-A)


Diary No(s). 38438/2023 (IV-A)


Diary No(s). 11336/2024 (IV-A)


Diary No(s). 20636/2024 (IV-A)


SLP(C) No. 28778/2024 (XVI)
FOR ADMISSION


Diary No(s). 35783/2024 (IV-A)
IA No. 177118/2024 - INTERVENTION/IMPLEADMENT


Diary No(s). 35785/2024 (IV-A)
IA No. 177010/2024 - INTERVENTION/IMPLEADMENT


Diary No(s). 35786/2024 (IV-A)
IA No. 176799/2024 - APPROPRIATE ORDERS/DIRECTIONS
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Diary No(s). 1997/2025 (IV-C)
IA No. 22990/2025 - CONDONATION OF DELAY IN FILING
IA No. 22996/2025 - EXEMPTION FROM FILING O.T.
IA No. 22992/2025 - PERMISSION TO FILE ADDITIONAL 
DOCUMENTS/FACTS/ANNEXURES
IA No. 22994/2025 - PERMISSION TO PLACE ADDITIONAL FACTS AND 
GROUNDS
 
Date : 20-02-2025 These matters were called on for hearing today.


CORAM : 
         HON'BLE THE CHIEF JUSTICE
         HON'BLE MR. JUSTICE SANJAY KUMAR
         HON'BLE MR. JUSTICE K.V. VISWANATHAN (Not participated)


For Petitioner(s) Mr. Kailash Vasdev, Sr. Adv.
                   Mr. Santosh Krishnan, AOR
                                      
                   Mr. Vikramjit Banerjee, A.S.G.
                   Ms. Madhumita Bhattacharjee, AOR
                   Ms. Srija Choudhury, Adv.
                   Mr. Anant, Adv.
                   
                   Mr. Rajat Joseph, AOR
                   
                   Mrs. Shirin Khajuria, Sr. Adv.
                   Ms. Ranu Purohit, AOR
                   Ms. Swati Tiwari, Adv.
                   Ms. Niharika Singh, Adv.
                   Mr. Yashas Rk, Adv.
                                     
                   Mr. Gopal Singh, Adv.
                   Mr. Athul Joseph, Adv.
                   Mr. Kumar Mihir, AOR
                   
                   Ms. Aishwarya Bhati, A.S.G.
                   Ms. Shivika Mehra, Adv.
                   Ms. Chitrangda Rastravara, Adv.
                   Ms. Aashta Singh, Adv.
                   Mr. Satya Jha, Adv.
                   Mr. Shreekant Neelappa Terdal, AOR             
                  
                   Mr. R Venkataramani, Attorney General for India
                   Mr. Vikramjit Banerjee, A.S.G.
                   Mr. Amit Sharma (B), Adv.
                   Mr. Chitvan Singhal, Adv.
                   Mr. Abhishek Kumar Pandey, Adv.
                   Mr. Raman Yadav, Adv.
                   Mr. Nachiketa Joshi, Adv.
                   Mr. Sudarshan Lamba, AOR
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                   Mr. Amrish Kumar, AOR
                   
For Respondent(s) Mr. Anand Sanjay M Nuli, Sr. Adv.
                   Mr. Suraj Kaushik, Adv.
                   Mrs. Samina S, Adv.
                   Ms. Akhila Wali, Adv.
                   Mr. Shivraj Singh, Adv.
                   M/s.  Nuli & Nuli, AOR
                   
                   Mr. Devesh Kumar Chauvia, Adv.
                   Mr. Ashish Kumar Singh, Adv.
                   Mr. Praveen Kumar, Adv.
                   Mr. Gaurav Bhardwaj, Adv.
                   Mr. Lather Mukul Kanwar Singh, AOR
                                     
                   Mrs. Shirin Khajuria, Sr. Adv.
                   Ms. Ranu Purohit, AOR
                   Ms. Swati Tiwari, Adv.
                   Ms. Niharika Singh, Adv.
                   Mr. Yashas R K, Adv.
                                     
                   Mr. Rameshwar Prasad Goyal, AOR
                   Mr. Anubhav, Adv.
                   Mr. Vijay Pal, Adv.
                   Mr. Bikash Chandra, Adv.
                   Mr. Rakesh Kumar, Adv.
                   Mr. Yashwant Singh Yadav, Adv.
                   Mr. Arvind, Adv.
                   Mrs. Preeti Yadav, Adv.
                   Mr. Om Prakash, Adv.
                   Mr. Umang Tripathi, Adv.
                   Mr. Harshal Kulkarni, Adv.
                   
                   Applicant-in-person, AOR
                   
                   Mr. Vidya Sagar, Adv.
                   Mr. Amolak, Adv.
                   Ms. Bano Deswal, Adv.
                   Ms. Tannu, Adv.
                   Mr. R. C. Kaushik, AOR
                   
                   Mr. Venkita Subramoniam T. R, AOR
                   Mr. Rajat Joseph, AOR
                   


Mrs. Kiran Bhardwaj, AOR
Mr. Pramod Kumar Tiwari, Adv.  
Mr. A. K. Sinha, Adv. 
Ms. Anu Mohla, Adv. 


Mr. Nishant R. Kanteshwarkar, AOR
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          UPON hearing the counsel, the Court made the following
                             O R D E R


Since  one  of  us,  K.V.  Viswanathan,  J.,  cannot  hear  these


matter, two of us, The Chief Justice and Sanjay Kumar, J., have


proceeded to hear the matters. 


Miscellaneous  Application  Diary  Nos.  2400/2024,  35783/2024,
35785/2024 and 35786/2024


These miscellaneous applications are disposed of in terms of


the signed order.


Pending  applications,  including  all  intervention/impleadment


applications, shall stand disposed of in terms thereof.


Miscellaneous Application Diary No. 26733/2023


The prayer made in the present miscellaneous application is


allowed.


I.A.  Nos.  123603/2021,  123704/2021  and  122419/2021  for


intervention will be treated as having been allowed by the order


dated 19.05.2023 passed in Civil Appeal No. 3933/2023 and other


connected matters.


Contempt  Petition  (Civil)  Diary  Nos.  38437/2023,  38438/2023,
11336/2024 and 20636/2024


The contempt petitions are disposed of in terms of the signed


order. 


Pending application(s), if any, shall stand disposed of. 


SLP(C) No. 28778/2024
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The present special leave petition will be treated as disposed


of in terms of the order/clarification issued by this Court today


in the connected matters, that is, M.A. Diary No. 2400/2024 and


other miscellaneous applications/petitions.


Pending application(s), if any, shall stand disposed of.


SLPs(C) @ Diary No. 1997/2025


Delay condoned.


In view of the judgment passed by this Court “Union of India &


Anr.  v.  M. Siddaraj”2,  we are not inclined to interfere with the


impugned  judgments/orders  and,  hence,  the  present  special  leave


petitions are dismissed.


Equally,  the  directions  issued  by  this  Court  today  in  the


connected  matters,  that  is,  M.A.  Diary  No.  2400/2024  and  other


miscellaneous applications/petitions will apply. 


The LIC shall comply with the impugned judgments/orders.


We, however, clarify that the dismissal of the present special


leave petitions will not be read as an interpretation of the rules


framed by the Life Insurance Corporation of India.


Pending application(s), if any, shall stand disposed of.


(BABITA PANDEY)                           (ANJALI PANWAR)
 AR-CUM-PS                       COURT MASTER (NSH)


(Signed order is placed on the file)


2  Dated 19.05.2023 in Civil Appeal No. 3933/2023, titled “Union of India & Anr.
vs. M. Siddaraj” and other connected matters.


9







ITEM NO.7               COURT NO.1               SECTION IV-A


               S U P R E M E  C O U R T  O F  I N D I A
                       RECORD OF PROCEEDINGS


MISCELLANEOUS APPLICATION DIARY NO. 2400 OF 2024
IN


CIVIL APPEAL NO. 3933 OF 2023


UNION OF INDIA & ANR. ..... APPLICANT(S)/
APPELLANT(S)


VERSUS


M. SIDDARAJ ..... NON-APPLICANT(S)/
RESPONDENT(S)


IA No. 11504/2024 - CLARIFICATION/DIRECTION
IA No. 11514/2024 - CONDONATION OF DELAY IN FILING
IA No. 152780/2024 - EXEMPTION FROM FILING O.T.
IA No. 138880/2024 - EXEMPTION FROM FILING O.T.
IA No. 156900/2024 - INTERVENTION APPLICATION
IA No. 172293/2024 - INTERVENTION/IMPLEADMENT
IA No. 155003/2024 - INTERVENTION/IMPLEADMENT
 
WITH
Diary No(s). 26733/2023 (IV-A)
IA No. 126464/2023 - APPROPRIATE ORDERS/DIRECTIONS


Diary No(s). 38437/2023 (IV-A)


Diary No(s). 38438/2023 (IV-A)


Diary No(s). 11336/2024 (IV-A)


Diary No(s). 20636/2024 (IV-A)


SLP(C) No. 28778/2024 (XVI)
FOR ADMISSION


Diary No(s). 35783/2024 (IV-A)
IA No. 177118/2024 - INTERVENTION/IMPLEADMENT


Diary No(s). 35785/2024 (IV-A)
IA No. 177010/2024 - INTERVENTION/IMPLEADMENT


Diary No(s). 35786/2024 (IV-A)
IA No. 176799/2024 - APPROPRIATE ORDERS/DIRECTIONS


Diary No(s). 1997/2025 (IV-C)
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IA No. 22990/2025 - CONDONATION OF DELAY IN FILING
IA No. 22996/2025 - EXEMPTION FROM FILING O.T.
IA No. 22992/2025 - PERMISSION TO FILE ADDITIONAL 
DOCUMENTS/FACTS/ANNEXURES
IA No. 22994/2025 - PERMISSION TO PLACE ADDITIONAL FACTS AND 
GROUNDS
 
Date : 20-02-2025 These matters were called on for hearing today.


CORAM : 
         HON'BLE THE CHIEF JUSTICE
         HON'BLE MR. JUSTICE SANJAY KUMAR
         HON'BLE MR. JUSTICE K.V. VISWANATHAN


For Petitioner(s) Mr. Kailash Vasdev, Sr. Adv.
                   Mr. Santosh Krishnan, AOR
                                      
                   Mr. Vikramjit Banerjee, A.S.G.
                   Ms. Madhumita Bhattacharjee, AOR
                   Ms. Srija Choudhury, Adv.
                   Mr. Anant, Adv.
                   
                   Mr. Rajat Joseph, AOR
                   
                   Mrs. Shirin Khajuria, Sr. Adv.
                   Ms. Ranu Purohit, AOR
                   Ms. Swati Tiwari, Adv.
                   Ms. Niharika Singh, Adv.
                   Mr. Yashas Rk, Adv.
                                     
                   Mr. Gopal Singh, Adv.
                   Mr. Athul Joseph, Adv.
                   Mr. Kumar Mihir, AOR
                   
                   Ms. Aishwarya Bhati, A.S.G.
                   Ms. Shivika Mehra, Adv.
                   Ms. Chitrangda Rastravara, Adv.
                   Ms. Aashta Singh, Adv.
                   Mr. Satya Jha, Adv.
                   Mr. Shreekant Neelappa Terdal, AOR             
                  
                   Mr. R Venkataramani, Attorney General for India
                   Mr. Vikramjit Banerjee, A.S.G.
                   Mr. Amit Sharma (B), Adv.
                   Mr. Chitvan Singhal, Adv.
                   Mr. Abhishek Kumar Pandey, Adv.
                   Mr. Raman Yadav, Adv.
                   Mr. Nachiketa Joshi, Adv.
                   Mr. Sudarshan Lamba, AOR


                   Mr. Amrish Kumar, AOR
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For Respondent(s) Mr. Anand Sanjay M Nuli, Sr. Adv.
                   Mr. Suraj Kaushik, Adv.
                   Mrs. Samina S, Adv.
                   Ms. Akhila Wali, Adv.
                   Mr. Shivraj Singh, Adv.
                   M/s.  Nuli & Nuli, AOR
                   
                   Mr. Devesh Kumar Chauvia, Adv.
                   Mr. Ashish Kumar Singh, Adv.
                   Mr. Praveen Kumar, Adv.
                   Mr. Gaurav Bhardwaj, Adv.
                   Mr. Lather Mukul Kanwar Singh, AOR
                                     
                   Mrs. Shirin Khajuria, Sr. Adv.
                   Ms. Ranu Purohit, AOR
                   Ms. Swati Tiwari, Adv.
                   Ms. Niharika Singh, Adv.
                   Mr. Yashas Rk, Adv.
                                     
                   Mr. Rameshwar Prasad Goyal, AOR
                   Mr. Anubhav, Adv.
                   Mr. Vijay Pal, Adv.
                   Mr. Bikash Chandra, Adv.
                   Mr. Rakesh Kumar, Adv.
                   Mr. Yashwant Singh Yadav, Adv.
                   Mr. Arvind, Adv.
                   Mrs. Preeti Yadav, Adv.
                   Mr. Om Prakash, Adv.
                   Mr. Umang Tripathi, Adv.
                   Mr. Harshal Kulkarni, Adv.
                   
                   Applicant-in-person, AOR
                   
                   Mr. Vidya Sagar, Adv.
                   Mr. Amolak, Adv.
                   Ms. Bano Deswal, Adv.
                   Ms. Tannu, Adv.
                   Mr. R. C. Kaushik, AOR
                   
                   Mr. Venkita Subramoniam T. R, AOR
                   Mr. Rajat Joseph, AOR
                   


Mrs. Kiran Bhardwaj, AOR
Mr. Pramod Kumar Tiwari, Adv.  
Mr. A. K. Sinha, Adv. 
Ms. Anu Mohla, Adv. 


Mr. Nishant R. Kanteshwarkar, AOR
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          UPON hearing the counsel, the Court made the following
                             O R D E R


Miscellaneous  Application  Diary  Nos.  2400/2024,  35783/2024,
35785/2024 and 35786/2024


These miscellaneous applications are disposed of in terms of


the signed order.


Pending  applications,  including  all  intervention/impleadment


applications, shall stand disposed of in terms thereof.


Miscellaneous Application Diary No. 26733/2023


The prayer made in the present miscellaneous application is


allowed.


I.A.  Nos.  123603/2021,  123704/2021  and  122419/2021  for


intervention will be treated as having been allowed by the order


dated 19.05.2023 passed in Civil Appeal No. 3933/2023 and other


connected matters.


Contempt  Petition  (Civil)  Diary  Nos.  38437/2023,  38438/2023,
11336/2024 and 20636/2024


The contempt petitions are disposed of in terms of the signed


order. 


Pending application(s), if any, shall stand disposed of. 


SLP(C) No. 28778/2024


The present special leave petition will be treated as disposed


of in terms of the order/clarification issued by this Court today


in the connected matters, that is, M.A. Diary No. 2400/2024 and
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other miscellaneous applications/petitions.


Pending application(s), if any, shall stand disposed of.


SLPs(C) @ Diary No. 1997/2025


Delay condoned.


In view of the judgment passed by this Court “Union of India &


Anr.  v.  M. Siddaraj”3,  we are not inclined to interfere with the


impugned  judgments/orders  and,  hence,  the  present  special  leave


petitions are dismissed.


Equally,  the  directions  issued  by  this  Court  today  in  the


connected  matters,  that  is,  M.A.  Diary  No.  2400/2024  and  other


miscellaneous applications/petitions will apply. 


The LIC shall comply with the impugned judgments/orders.


We, however, clarify that the dismissal of the present special


leave petitions will not be read as an interpretation of the rules


framed by the Life Insurance Corporation of India.


Pending application(s), if any, shall stand disposed of.


(BABITA PANDEY)                           (ANJALI PANWAR)
 AR-CUM-PS                       COURT MASTER (NSH)


(Signed order is placed on the file)


3  Dated 19.05.2023 in Civil Appeal No. 3933/2023, titled “Union of India & Anr.
vs. M. Siddaraj” and other connected matters.
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    HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTIFICATION 
 


 
No.    01 /UHC /Admin.A/2025                   Dated: Nainital: January 09th, 2025  
 


 Hon’ble Shri Justice Ashish Naithani has assumed charge of the office of 


Judge of the High Court of Uttarakhand, Nainital on 09.01.2025 at 10:15 A.M. 


pursuant to Notification No. K. 13032/01/2024-US.I Dated 06th January 2025 


issued by Government of India, Ministry of Law and Justice, Department of 


Justice (Appointments Division), Jaisalmer House, 26, Man Singh Road, New 


Delhi. 


     Sd/- 
                                              (Kahkasha Khan) 
                                                                                                      Registrar General 


 


 
No.      152 /UHC/I-d-1/Admin.A /2025  Dated: Nainital: January  09th, 2025. 


Copy forwarded for information and necessary action to: 


1. Secretary General, Hon’ble Supreme Court of India, New Delhi. 
2. Advocate General, Government of Uttarakhand. 
3. Joint Secretary, Government of India, Ministry of Law & Justice (Dept. of Justice), Jaisalmer House, 26, Man Singh Road, 


New Delhi 110011 with reference to Notification No. K. 13032/01/2024-US.I Dated 06th January 2025. 
4. Chief Secretary, Government of Uttarakhand, Dehradun. 
5. Secretary to Hon’ble the Governor of Uttarakhand, Raj Bhawan, Dehradun. 
6. Principal Secretary (Law) - cum- L.R., Government of Uttarakhand, Dehradun. 
7. Principal Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, Dehradun. 
8. Secretary (Personnel), Government of Uttarakhand, Dehradun. 
9. Accountant General (A & E), Uttarakhand, Mahalekhakar Bhawan, Chuna Bhatta Road, Kaulagarh, Dehradun, Pin-


248195 with the request to issue pay slip in favour of Hon’ble Shri Justice Ashish Naithani, Judge of the High Court of 
Uttarakhand, Nainital, immediately. 


10. Director, Treasuries & Financial Services, 23, Laxmi Road, Dalanwala, Dehradun. 
11. Chairman, Bar Council of Uttarakhand, Nainital. 
12. President/Secretary, High Court Bar Association, Nainital. 
13. P.P.S. to Hon’ble the Chief Justice with the request to place it before His Lordship for kind perusal. 
14. P.S./P.A. to Hon’ble Judges of the Court with the request to place it before His Lordship for kind perusal.  
15. Registrar General, All the High Courts. 
16. All the Registrars of the Court. 
17.   Member Secretary & O.S.D., State Legal Services Authority Uttarakhand, Nainital. 
18. Secretary, HCLSC, Nainital. 
19. Officer on Special Duty of the Court.  
20. Registrar (HC Cadre) of the Court.  
21. Joint  P.P.S./ Head Private Secretary / Head Bench Secretary of the Court.  
22. Joint Registrars/Deputy Registrars/Librarian/Chief Protocol Officer/Assistant Registrars/Section Officers of the Court.  
23. Assistant Registrar (I.T.) of the Court for uploading the Notification on the official website of the High Court of 


Uttarakhand.  
24. Director, Printing & Stationery, Roorkee with the request to publish the notification in the next issue of the Gazette. 
25. P.S. to Registrar General of the Court.  
26. Management Officer/ Protocol Officer/Public Relations Officer of the Court.  
27. Chief Treasury Officer, Nainital. 
28. Guard File.  


 
By order, 


 
 
 


Joint Registrar-I 








 


HIGH COURT OF UTTARAKHAND AT NAINITAL 


NOTIFICATION 


No. 03/UHC/Admin.B/v-a-2/2025                                     Dated: 10 February, 2025 


Subject:-  Practice Directions with regard to informing the convict about the 


availability of free legal aid facility.   


In compliance of the judgment of the Hon’ble Supreme Court of India dated 


23.10.2024 passed in Writ Petition No. W.P.(C) 1082/2020 titled “SUHAS 


CHAKMA Vs. UNION OF INDIA & ORS.”, it is hereby notified that henceforth, 


the Hon’ble High Court of Uttarakhand and all courts under its jurisdiction shall, 


while furnishing the copy of the judgment of conviction/ dismissal/ reversal of 


acquittal/ dismissal of bail applications, append the coversheet enclosed with this 


Notification (as applicable) to the judgment informing the convict about the 


availability of free legal aid facilities for pursuing higher remedies. 


2. The above information shall also be made available in the notices issued to the 


respondents by the concerned courts in the appeals against acquittal. 


3. These practice directions shall come into force with immediate effect. 
 


          By order of Hon’ble the Chief Justice  


Encl.- as above.         Sd/- 


        (Kahkasha Khan) 
Registrar General 
 


No. 907/UHC/Admin.B/v-a-2/2025                                   Dated: 10 February, 2025 


Copy for information and necessary action to: 


1. Director General of Police, Government of Uttarakhand with a request to publish the 
details of Legal Aid Facilities available in the State on a notice board to be installed in all 
Police Stations in the State of Uttarakhand. 


2. Inspector General of Prisons, Government of Uttarakhand with a request to publish the 
details of Legal Aid Facilities available in the State on a notice board to be installed in all 
Prisons in the State of Uttarakhand. 


3. All District Judges/Principal Judge/Judges, Family Courts for information and with a 
request to publish the details of Legal Aid Facilities available in the State on a notice board 
to be installed in all Courts. 


4. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun. 
5. Director, Uttarakhand Judicial and Legal Academy, Bhowali, Nainital. 
6. Member-Secretary, UKSLSA, Nainital. 
7. Secretary, High Court Legal Service Committee. 
8. P.P.S. to Hon’ble the Chief Justice for placing copy of this Notification before His 


Lordship. 
9. PS/PA to Hon’ble Judges with the request to place it before His Lordship’s kind perusal. 
10. All the Registrars/JRs/DRs/ARs/Section Officers/Librarian of the High Court. 
11. Criminal Appeal-I & II for information and necessary action. 
12. Computer Section, High Court of Uttarakhand, Nainital with a  request to upload the 


Notification in official website of the High Court. 
13. Guard file.         Sd/- 


       Deputy Registrar 
                 Admin-B 







 


COVERSHEET FOR THE HIGH COURT OF UTTARAKHAND  
 


1)  Who is entitled to free legal services? 


As per the statutory mandate under Section 12 of the Legal Services Authority 


Act, 1987, the following sections of society are entitled to free legal services:-  


(a) A member of a Scheduled Caste or Scheduled Tribe;  


(b) A victim of trafficking in human beings or begar as referred to in article 23 of 


the Constitution;  


(c) A woman or a child (irrespective of her income/ financial status); 


(d) A person with disability as defined in clause (i) of section 2 of the   Persons 


With Disabilities (Equal Opportunities, Protection of Rights and Full 


Participation) Act, 1995; 


(e) A person under circumstances of underserved want such as being a victim of a 


mass disaster, ethnic, violence, caste atrocity, flood, drought, earthquake or 


industrial disaster; or  


(f) An industrial workman; or   


(g) A person in custody, including custody in a protective home within the 


meaning of clause (g) of section 2 of the Immoral Traffic (Prevention) Act, 


1956, or in a juvenile home within the meaning of clause (j) of section 2 of the 


Juvenile Justice Act, 1986 or in a psychiatric hospital or psychiatric nursing 


home within the meaning of clause (g) of section 2 of the Mental Health Act, 


1987; or  


(h) A person in receipt of annual income less than rupees nine thousand or such    


other higher amount as may be prescribed by the State Government, if the case 


is before a court other than the Supreme Court, and less than rupees twelve 


thousand or such other higher amount as may be prescribed by the Central 


Government, if the case is before the Supreme Court. (The Income ceiling 


prescribed u/s 12(h) of the Legal Services Authority Act, 1987, for availing 


free legal services in the State of Uttarakhand under the jurisdiction of The 


High Court of Uttarakhand is Rs. 3,00,000 per annum.) 
 


Contact Details of the Uttarakhand High Court Legal Services Committee: - 


E-mail ID hclsc-hc@uk.gov.in 


Phone No. 9412979696 


Address Secretary, HCLSA, High Court of Uttarakhand at Nainital, 


263001 







 


COVERSHEET FOR THE DISTRICT COURTS UNDER  
THE HIGH COURT OF UTTARAKHAND 


 
1)  Who is entitled to free legal services? 


As per the statutory mandate under Section 12 of the Legal Services Authority   


Act, 1987, the following sections of society are entitled to free legal services:-  


(a) A member of a Scheduled Caste or Scheduled Tribe;  


(b)  A victim of trafficking in human beings or begar as referred to in article 23 of 


the Constitution;  


(c) A woman or a child (irrespective of her income/ financial status); 


(d) A person with disability as defined in clause (i) of section 2 of the   Persons 


With Disabilities (Equal Opportunities, Protection of Rights and Full 


Participation) Act, 1995; 


(e) A person under circumstances of underserved want such as being a victim of a 


mass disaster, ethnic, violence, caste atrocity, flood, drought, earthquake or 


industrial disaster; or  


(f) An industrial workman; or   


(g) A person in custody, including custody in a protective home within the 


meaning of clause (g) of section2 of the Immoral Traffic (Prevention) Act, 


1956, or in a juvenile home within the meaning of clause (j) of section 2 of the 


Juvenile Justice Act, 1986 or in a psychiatric hospital or psychiatric nursing 


home within the meaning of clause (g) of section 2 of the Mental Health Act, 


1987; or  


(h) A person in receipt of annual income less than rupees nine thousand or such    


other higher amount as may be prescribed by the State Government, if the case 


is before a court other than the Supreme Court, and less than rupees twelve 


thousand or such other higher amount as may be prescribed by the Central 


Government, if the case is before the Supreme Court. (The Income ceiling 


prescribed u/s 12(h) of the Legal Services Authority Act, 1987, for availing 


free legal services in the State of Uttarakhand under the jurisdiction of The 


High Court of Uttarakhand is Rs. 3,00,000 per annum.) 
 


Contact Details of the District Legal Services Committee: - 


E-mail ID (To be filled by respective DLSA) 


Phone No. (To be filled by respective DLSA) 


Address (To be filled by respective DLSA) 


 













HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTICE 
 
      No.   09 /UHC/Admin.A/2025            Dated: Nainital: February 13th,2025 
 


 The Oath Ceremony of Shri Alok Mahra as Judge of the High Court of 


Uttarakhand, Nainital shall take place on 14th February 2025 at 10:15 A.M. in 


the Chief Justice’s Court.  


              Sd/- 
                             (Kahkasha Khan)  
                                                                                                   Registrar General  


 
         No.  1020 /UHC/I-d-2/Admin.A/2025    Dated: Nainital:  February 13th , 2025 
 


Copy to: 
 


1. Advocate General, Government of Uttarakhand, Nainital.  
2. Secretary to Hon’ble the Governor of Uttarakhand, Rajbhawan Uttarakhand, Dehradun. 
3. A.D.C. to Hon’ble the Governor of Uttarakhand, Rajbhawan Uttarakhand, Dehradun. 
4. Chairman, Bar Council of Uttarakhand, Nainital. 
5. Government Advocate, Government of Uttarakhand, Nainital. 
6. Chief Standing Counsel, Government of Uttarakhand, Nainital. 
7. Assistant Solicitor General, Government of India, Nainital.  
8. Additional Chief Standing Counsel, Government of Uttar Pradesh, Nainital.  
9. President/Secretary, High Court Bar Association, Nainital with request to inform all the members of the Bar.  
10. Principal Secretary (Law)-cum-L.R., Government of Uttarakhand, Dehradun. 
11. Legal Advisor to Hon’ble the Governor of Uttarakhand, Rajbhawan, Uttarakhand, Dehradun. 
12. P.P.S. to Hon’ble the Chief Justice with the request to place the same before His Lordship for kind perusal. 
13. P.S./P.A. to Hon’ble Judges with request to place the same before His Lordship for kind perusal.  
14. Director, Uttarakhand Judicial & Legal Academy, Bhowali, Nainital. 
15. Member Secretary, Uttarakhand State Legal Services Authority, Nainital. 
16. Divisional Commissioner, Kumaon Range, Nainital.  
17. Inspector General of Police, Kumaon Range, Nainital. 
18. District Magistrate, Nainital. 
19. Senior Superintendent of Police, Nainital.  
20. All the Registrars of the Court. 
21. Secretary, HCLSC, Nainital. 
22. C.P.C. of the Court.   
23. P.S. to Registrar General of the Court. 
24. Registrar (HC Cadre) of the Court. 
25. All the Joint Registrars / Deputy Registrars /Assistant Registrars/Sections Officers of the Court. 
26. Joint P.P.S./Head Bench Secretary / Head Private Secretary of the Court.  
27. Librarian of the Court.  
28. Chief Protocol Officer of the Court. 
29. Management Officer/Protocol Officer/Public Relations Officer of the Court for ensuring all necessary 


arrangements.  
30. Chief Security Officer, High Court of Uttarakhand, Nainital. 
31. I/c Dispensary, High Court of Uttarakhand, Nainital. 
32. I/c N.I.C., High Court of Uttarakhand, Nainital. 
33. Notice Board/Guard File. 


 
 


       By order, 
 


   
 


Joint Registrar-I 


Note: All are requested to take their seats at least 30 minutes before the Oath Ceremony begins (i.e. 09:45 A.M.). 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 
NOTIFICATION 


 


DATED: NAINITAL: FEB. 19, 2025 
 
 


 


No.15/UHC/Admin.A-2/2025  


Shri Manoj Garbyal, Registrar (Judicial), High Court of Uttarakhand, Nainital is transferred and 


posted as 1st Additional District & Sessions Judge, Kashipur, District Udham Singh Nagar vice Shri 


Ritesh Kumar Srivastava.  
After taking over the charge of 1st Additional District & Sessions Judge, Kashipur, District Udham 


Singh Nagar, he is attached with High Court of Uttarakhand, Nainital as Officer on Special Duty (OSD), 
High Court of Uttarakhand, Nainital.  


 


No.16/UHC/Admin.A-2/2025  


Shri Ritesh Kumar Srivastava, 1st Additional District & Sessions Judge, Kashipur, District 


Udham Singh Nagar is posted as 2nd Additional District & Sessions Judge, Kashipur, District Udham 


Singh Nagar in the vacant Court.  
 


No.17/UHC/Admin.A-2/2025  


Shri Dharmendra Singh Adhikari, 2nd Additional District & Sessions Judge, Dehradun is 


transferred and posted as Registrar (Judicial), High Court of Uttarakhand, Nainital, vice Shri Manoj 


Garbyal.  
 


Above orders will come into force with immediate effect.  
  


By Order of Hon’ble the Chief Justice, 
 Sd/- 
 


      (Kahkasha Khan) 
Registrar General 


 


No.1184/UHC/Admin.A-2/Transf. Postings. /2025                                                                Dated: Feb. 19, 2025 


1. P.P.S. to Hon’ble the Chief Justice for information and to place it before Lordship. 
2. P.S./P.A. to Hon’ble Judges of the Court with the request to place the notification for kind perusal of 


Hon’ble Judges. 


3. All the District Judges of the District Judiciary for information. 
4. Principal Judges/Judges, Family Courts of the State for information.  


5. All the Registrars of the Court for information.  
6. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun for information.  


7. Principal Secretary, Legislative, & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun for 
information.  


8. Accountant General, Uttarakhand, Mahalekhakar Bhawan, Kaulagarh, Dehradun for information.  


9. Secretary Personnel, Government of Uttarakhand, Dehradun for information. 
10. Legal Advisor to H.E. the Governor of Uttarakhand for information.                                                  
11. Director, Uttarakhand Judicial & Legal Academy, Bhowali, District Nainital for information.  


12. Member-Secretary, Uttarakhand State Legal Services Authority, ADR Building, High Court Campus, 
Nainital for information.  


13. Chairman, Commercial Tax Tribunal, Uttarakhand, Dehradun for information.  


14. Chairman, State Transport Appellate Tribunal, Dehradun for information.  
15. Legal Advisor to Public Service Commission, Uttarakhand, Haridwar for information.  


16. Registrar, Public Service Tribunal, Uttarakhand, Dehradun for information.  
17. Registrar, Consumer Dispute Redressal Commission, Uttarakhand, Dehradun for information.  
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18. Presiding Officer (s), Labour Court, Dehradun, Haridwar and Kashipur, District U.S. Nagar for 
information.  


19. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital for information. 


20. Presiding Officer (s) Food Safety Appellate Tribunals, Dehradun and Haldwani, District Nainital for 
information.  


21. Deputy Registrar (Accounts) of the Court for information.  


22. Director, Directorate of Treasuries, Pension & Entitlements, Uttarakhand, 23- Laxmi Road, 
Dalanwala, Dehradun for information and necessary action.  


23. Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee-247667, District 
Hardwar for Publication of the Notification in the next issue of the Gazette of Uttarakhand and also to 
furnish copy of Gazette to this Court.                                                                                                                   


24. P.S. to Registrar General.  
25. Chief Treasury Officer (s) , Dehradun, Nainital and Udham Singh Nagar.  


26. Deputy Registrar (IT), High Court of Uttarakhand, Nainital for uploading the notification on the 
website of the Court. 


27. Guard File/ Assistant concerned. 


                                                                                                                                        Assistant Registrar                                                                                                                                  
                                                                                                                                      Admin.A-2 
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HIGH COURT OF UTTARAKHAND, NAINITAL 
 


NOTIFICATION 


 
No.  14/UHC/Stationery/2025                                          Dated: Feb 17th, 2025  


 
 High Court of Uttarakhand has been pleased to declare 24.02.2025 (Monday) as 


holiday for the District Judiciary of Uttarakhand and to compensate this working day 


another holiday on 12.04.2025 (Saturday) be declared a working day in District Judiciary 


of Uttarakhand. 


 


                   By order of Hon’ble the Chief Justice        
              


                      Sd/  
              (Kahkasha Khan) 


                              Registrar General  
 


No.  1131/UHC/Stationery/2025                                       Dated: Feb 17th, 2025 


 
Copy forwarded for information and necessary action to:- 
 


1.  Secretary General, Supreme Court of India, New Delhi. 


2. Joint Secretary, Ministry of Law & Justice, Jaisalmer House, Man Singh Road, New 
Delhi. 


3. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun. 


4. Principal Secretary, Legislative and Parliamentary Affairs, Government of 
Uttarakhand, Vidhan Sabha, Dehradun. 


5. P.P.S. to Hon'ble the Chief Justice.  
6. P.S./P.A to Hon'ble Judge with the request to place this notification for  


His Lordship's kind perusal.  
7. Advocate General, Government Advocate/Chief Standing Counsel. 


8. Registrar General of all the High Courts. 
9. Director, Uttarakhand Judicial and Legal Academy, Bhowali, Nainital 


10. Member-Secretary, State Legal Services Authority, Nainital. 
11. District Judges, State Judiciary, Uttarakhand. 


12. Principal Judge, Family Court, Dehradun and all Family Court Judges of 
Uttarakhand. 


13. Assistant Solicitor General, Union of India. 
14. Additional Chief Standing Counsel, U.P. 


15.  Chairman, Bar Council of Uttarakhand, Nainital. 


16. President, High Court Bar Association, Nainital. 
17. All the Registrars of the Court. 


18. P.S./P.A to Registrar General of the Court. 
19. S.P., Vigilance Cell of the Court. 


20. All the Joint Registrars/Deputy Registrars of the Court. 
21. All the Assistant Registrars/Section Officers/Librarian/Protocol Officer/Management 


Officer of the Court. 
22.     Head P.S./Head B.S. of the Court.  


23. Chief Protocol Officer of the Court at New Delhi. 
24. OIC/NIC & Deputy Registrar (I.T.) of the Court with the request to upload this 


Notification in the official website of the High Court of Uttarakhand. 
25. I/c Dispensary, High Court of Uttarakhand. 


26. Security Officer, High Court of Uttarakhand. 
27. Joint Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, 


Roorkee with the request to publish the notification in the next issue of the 


Gazette of Uttarakhand. 
28. Guard File.  


29.  Notice Board. 
            


          
            


                      


  Registrar (Inspection) 








 


HIGH COURT OF UTTARAKHAND, NAINITAL 


NOTICE 
 
No.    02 /UHC/Admin.A/2025                   Dated: Nainital: January  08th, 2025 
 


 The Oath Ceremony of Shri Ashish Naithani as Judge of the High Court of 


Uttarakhand, Nainital shall take place on January 09th, 2025 at 10:15 A.M. in the 


Chief Justice’s Court.  


     Sd/- 
                                         (Kahkasha Khan)  
                                                                                                     Registrar General 


 
No.        117 /UHC/I-d-1/Admin.A/2025 Dated: Nainital:  January  08th , 2025 
 
Copy to: 
 


1. Advocate General, Government of Uttarakhand, Nainital.  
2. Secretary to Hon’ble the Governor of Uttarakhand, Rajbhawan Uttarakhand, Dehradun. 
3. A.D.C. to Hon’ble the Governor of Uttarakhand, Rajbhawan Uttarakhand, Dehradun. 
4. Chairman, Bar Council of Uttarakhand, Nainital. 
5. Government Advocate, Government of Uttarakhand, Nainital. 
6. Chief Standing Counsel, Government of Uttarakhand, Nainital. 
7. Assistant Solicitor General, Government of India, Nainital.  
8. Additional Chief Standing Counsel, Government of Uttar Pradesh, Nainital.  
9. President/Secretary, High Court Bar Association, Nainital with request to inform all the members of the Bar.  
10. Principal Secretary (Law)-cum-L.R., Government of Uttarakhand, Dehradun. 
11. Principal Secretary, Legislative & Parliamentary Affairs, Government of Uttarakhand, Dehradun. 
12. P.P.S. to Hon’ble the Chief Justice with the request to place the same before His Lordship for kind perusal. 
13. P.S./P.A. to Hon’ble Judges with request to place the same before His Lordship for kind perusal.  
14. Director, Uttarakhand Judicial & Legal Academy, Bhowali, Nainital. 
15. Member Secretary, Uttarakhand State Legal Services Authority, Nainital. 
16. All the Registrars of the Court. 
17. Secretary, HCLSC, Nainital. 
18. Officer on Special Duty of the Court.   
19. P.S. to Registrar General of the Court. 
20. Registrar (HC Cadre) of the Court. 
21. All the Joint Registrars / Deputy Registrars /Assistant Registrars/Sections Officers of the Court. 
22. Joint P.P.S./Head Bench Secretary / Head Private Secretary of the Court.  
23. Librarian of the Court.  
24. Chief Protocol Officer of the Court. 
25. Management Officer/Protocol Officer/Public Relations Officer of the Court for ensuring all necessary 


arrangements.  
26. Chief Security Officer, High Court of Uttarakhand, Nainital. 
27. I/c Dispensary, High Court of Uttarakhand, Nainital. 
28. I/c N.I.C., High Court of Uttarakhand, Nainital. 
29. Notice Board/Guard File. 


 
 


          By order, 
 


   
 


Joint Registrar-I 


 


Note: All are requested to take their seats at least 30 minutes before the Oath Ceremony begins (i.e. 09:45 A.M.). 








HIGH COURT OF UTTARAKHAND  


AT NAINITAL 


NOTIFICATION 


No. 47/UHC/ADMIN.B/v-a-2/2024                                 Dated: 10 Mar., 2025 


Subject:- Listing of Bail Application arising out of same FIR. 


Reference is invited to Notification No. 338/UHC/Admin.B/v-a-2/2024 


dated 14/27.08.2024 of this Hon'ble Court on the subject noted above. 


2. Pursuant to the directions issued by the Hon'ble Supreme Court of India 


vide order dated 07.02.2025 passed in W. P. (Crl.) No. 55/2025 titled as 


"Shekhar Prasad Mahto @ Shekhar Kushwaha Vs. The Registrar General. 


Jharkhand High Court & Anr.", this Hon'ble Court is pleased to amend Para 


2 (d) of the aforementioned Notification to the following effect: 


Existing Para Amended Para 
         "2. (d) In the event the 
Hon'ble Judge is not available on 
account of superannuation, 
transfer etc. or recuses, the said 
application shall be listed before 
the Hon'ble Judge who next 
disposed of any of those bail 
applications, and so on. If none of 
the Hon'ble Judges who decided 
the earlier bail applications is 
available, the application shall be 
listed before the regular Bench as 
per roster." 


          "2. (d) In the event the 
Hon'ble Judge is not available on 
account of superannuation, 
transfer, for his being member of a 
regular Division Bench etc. or 
recuses, the said application shall 
be listed before the Hon'ble Judge, 
who next disposed of any of those 
bail applications, and so on. If 
none of the Hon'ble Judges who 
decided the earlier bail 
applications is available, the 
application shall be listed before 
the regular Bench as per Roster.” 


 


3. These instructions shall come into force with immediate effect.  


                   By Order of Hon’ble the Chief Justice 


              Sd/- 


   (Dharmendra Singh Adhikari) 
  Registrar (Judicial) 


 


No. 1531/UHC/ADMIN.B/v-a-2/2024                          Dated: 10 Mar., 2025 
Copy to:  
1. P.P.S. to Hon’ble the Chief Justice with a request to place the same before 


His Lordship for kind perusal. 
2. All the P.S./P.A.(s) of Hon’ble Judges with the request to place it before 


His Lordship’s kind perusal. 
3. Ld. Advocate General, Uttarakhand & Ld. CSC, Uttarakhand. 
4. Chairman, Uttarakhand Bar Council. 
5. President/Secretary, High Court Bar Association, Nainital. 







6. All District Judges/Principal Judge/Judge Family Courts for information. 
7. Director, Uttarakhand Judicial and Legal Academy, Bhowali, Nainital. 
8. Member Secretary UKSLSA, Nainital. 
9. All Registrar(s) of the Hon’ble Court. 
10. Joint Registrar (IT)/CPC of the Hon’ble Court. 
11. All JRs/DRs/ARs of the Hon’ble Court. 
12. Head Bench Secretary with a request to circulate amongst all the Bench 


Secretaries. 
13. Deputy Registrar (Judicial) of the Hon’ble Court for information and 


necessary action. 
14. Deputy Registrar, Computer Section with a request to upload the 


notification in official website of the Hon’ble Court. 
15. Notice Board/Guard file 
                Sd/- 


    Deputy Registrar 
                 Admin.B 


 


 








HIGH COURT OF UTTARAKHAND, NAINITAL 
 


NOTIFICATION 


 
No.  54/UHC/Stationery/2025                                          Dated: 12th March, 2025  
 
 High Court of Uttarakhand has been pleased to declare 11.04.2025 (Friday) as 


Holiday for the High Court of Uttarakhand. In lieu thereof, 05.04.2025 (Saturday) shall be 


the Court’s Working day for the High Court of Uttarakhand. 


 
                           By Order of the Court        
              
                    Sd/- 
             (Kahkasha Khan) 
                              Registrar General 
 
No.  1603/UHC/Stationery/2025                                     Dated: 12th March, 2025 
 
Copy forwarded for information and necessary action to:- 
 


1.  Secretary General, Supreme Court of India, New Delhi. 
2. Joint Secretary, Ministry of Law & Justice, Jaisalmer House, Man Singh Road, New 


Delhi. 
3. Principal Secretary, Law-cum-L.R., Government of Uttarakhand, Dehradun. 
4. Principal Secretary, Legislative and Parliamentary Affairs, Government of 


Uttarakhand, Vidhan Sabha, Dehradun. 
5. P.P.S. to Hon'ble the Chief Justice.  
6. P.S./P.A to Hon'ble Judge with the request to place this notification for  


His Lordship's kind perusal.  
7. Advocate General, Government Advocate/Chief Standing Counsel. 
8. Registrar General of all the High Courts. 
9. Director, Uttarakhand Judicial and Legal Academy, Bhowali, Nainital 
10. Member-Secretary, State Legal Services Authority, Nainital. 
11. District Judges, State Judiciary, Uttarakhand. 
12. Principal Judge, Family Court, Dehradun and all Family Court Judges of 


Uttarakhand. 
13. Assistant Solicitor General, Union of India. 
14. Additional Chief Standing Counsel, U.P. 
15.  Chairman, Bar Council of Uttarakhand, Nainital. 
16. President, High Court Bar Association, Nainital. 
17. All the Registrars of the Court. 
18. P.S./P.A to Registrar General of the Court. 
19. S.P., Vigilance Cell of the Court. 
20. All the Joint Registrars/Deputy Registrars of the Court. 
21. All the Assistant Registrars/Section Officers/Librarian/Protocol Officer/Management 


Officer of the Court. 
22.     Head P.S./Head B.S. of the Court.  
23. Chief Protocol Officer of the Court at New Delhi. 
24. OIC/NIC & Deputy Registrar (I.T.) of the Court with the request to upload this 


Notification in the official website of the High Court of Uttarakhand. 
25. I/c Dispensary, High Court of Uttarakhand. 
26. Security Officer, High Court of Uttarakhand. 
27. Joint Director, Government Press, Uttarakhand, Industrial Area, Ramnagar, Roorkee 


with the request to publish the notification in the next issue of the Gazette of 
Uttarakhand. 


28. Guard File.  
29.  Notice Board. 
            


          
            


                      
  Registrar (Inspection) 


 


 








HIGH COURT OF UTTARAKHAND, NAINITAL. 
NOTIFICATION 


No.      63/UHC/Admin.(A)/2025                                                Dated: March  29, 2025. 


The following Bench Secretary Grade-II of the Court are promoted to the post of 


Bench Secretary Grade-I in the pay scale of ₹ 67,700-2,08,700 (Level-11) in the 


establishment of High Court of Uttarakhand, Nainital from the date of their taking over 


charge: 


1. Shri Dev Ashish Sah  
2. Ms. Archana Tiwari 
3. Shri Ganesh Chandra  
4. Shri Harish Kishore 


 “िवȅीय हˑ पुİˑका खǷ 2 भाग 2 से 4 के मूल िनयम-22(ए) (1) एवं 22-बी(1) के अȶगŊत वेतन िनधाŊरण 
सɾɀी ितिथ िवकʙ िदए जाने हेतु इस आदेश िनगŊमन की ितिथ से एक माह की समय-सीमा सरकारी सेवक को 
उपलɩ होगी और एक बार िदया गया िवकʙ अİȶम होगा।”  


                   By order of Hon’ble the Chief Justice 


            Sd/-           
                                         Registrar General 


No.  2286/Admin.A/2025                                   Dated: March 29, 2025. 


Copy forwarded for information and necessary action to: 


1. P.P.S. to Hon’ble the Chief Justice with the request to place before His Lordship for kind 
perusal. 


2. Joint P.P.S./Head P.S./P.S. to Hon’ble Judges with the request to place before His 
Lordship for kind perusal. 


3. Principal Secretary Law/L.R., Government of Uttarakhand, Dehradun. 
4. P.S. to Registrar General. 
5. All the Registrars/ C.P.C of the Court.  
6. All the Joint Registrars/Deputy Registrars of the Court. 
7. Deputy Registrar (I.T.) of the Court with the request to upload the same on the website of 


the High Court of Uttarakhand, Nainital. 
8. The Director, Printing & Stationary, Government Press, Roorkee, District–Hardwar for 


Publication of the Notification in the next issue of Gazette of Uttarakhand. 
9. Chief Finance Officer of the Court. 
10. All the Assistant Registrars/C.P.O./ Librarian/Section Officers of the Court. 
11. Management Officer, Protocol Officer, Public Relations Officer of the Court. 
12. Senior Treasury Officer, Nainital. 
13. Officer concerned. 
14. Guard File/Personal File. 


                       By order 


              
                                                             Joint Registrar  
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Second Appeal No. 169 of 2024 


12 February, 2025 


 
        


Vipin Kumar Mehrotra                            …..…..Appellant 
Versus 


 
Arun Kumar Mehrotra                             ……Respondent 
 
Presence:- 
Ms. Abhilasha Tomar, learned counsel for the appellant. 
No representation for the respondent. 
 


Dated : 12.02.2025 
Hon'ble Vivek Bharti Sharma, J. 
 
  This second appeal is filed by the appellants 


against the judgment and decree dated 22.11.2016 


passed by the learned Additional District Judge, 


Ramnagar, District Nainital in Civil Appeal No. 35 of 


2014, whereby the appeal preferred against the judgment 


and decree dated 31.05.2014 passed by learned Civil 


Judge (Junior Division), Ramangar in Original Suit No. 


02 of 2010 has been dismissed.  


2.  Heard on Delay Condonation Application IA 


No.01/2024 


3.  As per the report of Registry, there is a delay of 


2868 days in filing the present appeal, therefore, a delay 


condonation application is filed by the 


appellant/applicant to condone the delay in filing the 


present second appeal. In the delay condonation 


application, the ground stated for delay is that the father 


of the present appellant/applicant died in the year 2005; 


that, the father of the appellant had executed a Will on 


02.01.2004, whereby the properties were distributed 
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amongst the brothers and sister; that, in respect to the 


share of the property given to the appellant by Will dated 


02.01.2004, a dispute arose giving rise to litigation, 


which was decided against the appellant; that, several 


times the appellant requested respondent for amicable 


settlement but no step was taken by the respondents to 


resolve the dispute; that, thereafter, the 


appellant/applicant consulted lawyers and finally 


decided that the judgment and order dated 31.05.2014 


and judgment and decree dated 22.11.2016 must be 


challenged before this Court; that, the appeal was filed 


on 27.12.2024. 


4.  Learned counsel for the appellant/applicant 


would submit that it is settled law that the court should 


adopt liberal approach in condoning the delay and 


should not go into technicalities.  


5.  In view of the submissions made above, this 


Court perused the record. 


6.  Perusal of the reasons given in the affidavit in 


support of the delay condonation application would 


reveal that no satisfactory or reasonable explanation 


constituting sufficient cause is given for condoning the 


inordinate delay. Hon’ble Supreme Court in catena of 


judgments has held that only if the reasons are genuine 


and acceptable, then alone, huge delay, is to be condoned 


and not otherwise. The application for condonation of 


delay cannot be a routine affair. A person, who is not 


vigilant, is not entitled for the relief after a prolonged 


period.  It is well considered principle of law that while 


condoning the delay, the Courts have to consider the 


genuinity of the reasons furnished by the person seeking 


condonation of delay. This view is fortified by the 


following judgments of Hon’ble Supreme Court. 
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  In Esha Bhattacharjee vs. Raghunathpur 


Nafar Academy (2013) 12 SCC 649, Hon’ble Supreme 


Court after considering the extensive case law on the 


point of condonation of delay, has culled out the 


principles which need to be followed while condoning the 


delay. The said principles evolved by the Hon’ble 


Supreme Court read as under: 
"21. From the aforesaid authorities the principles that 


can broadly be culled out are: 


 i) There should be a liberal, pragmatic, justice-oriented, 
non-pedantic approach while dealing with an 
application for condonation of delay, for the courts are 
not supposed to legalise injustice but are obliged to 
remove injustice. 
 ii) The terms "sufficient cause" should be understood in 
their proper spirit, philosophy and purpose regard being 
had to the fact that these terms are basically elastic and 
are to be applied in proper perspective to the obtaining 
fact-situation.  
 iii) Substantial justice being paramount and pivotal the 
technical considerations should not be given undue and 
uncalled for emphasis. 
 iv) No presumption can be attached to deliberate 
causation of delay but, gross negligence on the part of 
the counsel or litigant is to be taken note of. 
 v) Lack of bona fides imputable to a party seeking 
condonation of delay is a significant and relevant fact. 
 vi) It is to be kept in mind that adherence to strict proof 
should not affect public justice and cause public 
mischief because the courts are required to be vigilant 
so that in the ultimate eventuate there is no real failure 
of justice. 
 vii) The concept of liberal approach has to encapsulate 
the conception of reasonableness and it cannot be 
allowed a totally unfettered free play. 
 viii) There is a distinction between inordinate delay and 
a delay of short duration or few days, for to the former 
doctrine of prejudice is attracted whereas to the latter it 
may not be attracted. That apart, the first one warrants 
strict approach whereas the second calls for a liberal 
delineation. 
 ix) The conduct, behaviour and attitude of a party 
relating to its inaction or negligence are relevant factors 
to be taken into consideration. It is so as the 
fundamental principle is that the courts are required to 
weigh the scale of balance of justice in respect of both 
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parties and the said principle cannot be given a total go 
by in the name of liberal approach. 
 x) If the explanation offered is concocted or the grounds 
urged in the application are fanciful, the courts should 
be vigilant not to expose the other side unnecessarily to 
face such a litigation. 
 xi) It is to be borne in mind that no one gets away with 
fraud, misrepresentation or interpolation by taking 
recourse to the technicalities of law of limitation. 
 xii) The entire gamut of facts are to be carefully 
scrutinized and the approach should be based on the 
paradigm of judicial discretion which is founded on 
objective reasoning and not on individual perception. 
 xiii) The State or a public body or an entity representing 
a collective cause should be given some acceptable 
latitude. 


 
7.  In Brijesh Kumar and others vs State of 


Haryana and others, (2014) 11 SCC 351, Hon’ble Apex 


Court relying upon the previous judgment of Esha 


Bhattacharjee (supra) has laid down the various 


principles with respect to condonation of delay in 


paragraph 10 of said judgment, which reads as under: 
“10. The Courts should not adopt an injustice-


oriented approach in rejecting the application for 
condonation of delay. However, the court while allowing 
such application has to draw a distinction between 
delay and inordinate delay for want of bona fides of an 
inaction or negligence would deprive a party of the 
protection of Section 5 of the Limitation Act, 1963. 
Sufficient cause is a condition precedent for exercise of 
discretion by the court for condoning the delay. This 
Court has time and again held that when mandatory 
provision is not complied with and that delay is not 
properly, satisfactorily and convincingly explained, the 
court cannot condone the delay on sympathetic grounds 
alone.” 


8.  In Pathapati Subba Reddy (died) by L.Rs. 


and Others Vs. Special Deputy Collector (LA) 2024 


SCC Online SC 513, the Hon'ble Apex Court had 


observed that the courts are empowered to exercise 


discretion to condone the delay if sufficient cause had 


been explained, but that exercise of power is 


discretionary in nature and may not be exercised even if 
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sufficient cause is established for various factors such 


as, where there is inordinate delay, negligence and want 


of due diligence.  


9.  The applicant/appellant has not said that he 


was unaware of the impugned judgment. The only plea is 


that he was requesting his brother i.e. respondent for 


amicable settlement. It is surprising that when litigation 


had culminated into finality against the 


applicant/appellant, then what was the point for making 


request for settlement. This is fanciful rather appears to 


be concoction. It would not be in the interest of justice to 


expose respondent to face unnecessary litigation by 


condoning inordinate delay on flimsy and fanciful 


grounds.  


10.  In view of the above, this Court is of the firm 


opinion that the applicant/appellant has failed to 


establish cogent and sufficient reasons to condone such 


a huge delay, therefore, delay in filing the present appeal 


cannot be condoned. 


11.  For the reasons recorded above, delay 


condonation application is dismissed. Consequently, the 


second appeal stands dismissed, as being time barred. 


 


 


(Vivek Bharti Sharma, J.)     
                                                          12.02.2025 


Mamta 
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Mr. Niranjan Bhat t , learned counsel. 


 


 


Mr. K.N Joshi, learned DAG. 


 


Mr. Pankaj  Miglani, learned counsel. 


 


JUDGMENT : (PER HON’BLE MR. MANOJ KUMAR TI W ARI . J)  


   


   Mr. Pankaj  Miglani, learned counsel appearing 


for Public Service Com mission has produced in Court , 


hand writ ten applicat ion form  submit ted by Mr. Dalbeer 


Singh Jayara, pursuant  to advert isement  in quest ion, 


which is taken on record. Perusal of the said docum ent  


reveals that  appellant  had m ent ioned that  he possesses 


NCC “C”  Cert ificate. 


 


2.  Appellant  applied for the post  of Lecturer 


(Mathem at ics)  pursuant  to an advert isement  issued by 


Ut tarakhand Public Service Com mission. By the said 


advert isement , total 1214 vacancies on the post  of 


Lecturer, Governm ent  I nter College, were not ified. The 


post  of Lecturer is governed by Ut tarakhand Special 


Subordinate Educat ion (Lecturer’s Grade)  Service Rules, 


2008. 
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3.  Rule 9 of the said Rules deals with preferent ial 


qualificat ions and provides that  other things being equal, 


candidates ( i)  who have served in territorial arm y for two 


years or ( ii)  who have obtained NCC ‘B’ cert ificate or ( iii)  


have obtained NSS ‘C’ cert ificate, would be given 


preference in appointment . 


 


4.  I t  is not  in dispute that  Mr.Dalbeer Singh 


Jayara (pet it ioner in WPSS No.397 of 2014) , applied for 


the post  of Lecturer (Mathemat ics)  pursuant  to the 


aforesaid advert isement , and he scored 54 m arks but  he 


was not  selected, while one Mr. Pravesh Lekhwar 


( respondent  no.4) , also scored 54 m arks in the select ion, 


and he was included in the wait ing list  by the select ing 


body by relying on Ut tarakhand Public Service 


Commission (Preparat ion of Result )  Procedure Rules, 


2012. Mr. Dalbeer Singh Jayara, filed writ  pet it ion SS 


No.397 of 2014, contending that  since he was having 


NCC “B”  and “C”  cert ificates, while Mr. Pravesh Lekhwar 


( respondent  no.4)  was not  having any of the three 


preferent ial qualificat ions ment ioned in Rule 9 of the 


Service Rules, therefore, his nam e ought  to have been 


included in the wait ing list  in place of respondent  no.4 


and whatever m istake has crept  in needs to be corrected. 


 


5.  The stand taken by Public Service Commission 


before the writ  court  was that  since Mr. Pravesh Lekhwar 


( respondent  no.4)  was older in age compared to writ  


pet it ioner, therefore, as per provisions contained in 


Ut tarakhand Public Service Comm ission (Preparat ion of 


Result )  Procedure Rules, 2012, respondent  no.4                 


Mr. Pravesh Lekhwar, had a superior r ight  of 
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appointment , consequent ly Respondent  no.4 (Mr. 


Pravesh Lekhwar)  was selected and recom mended for 


appointment  as Lecturer (Mathemat ics) . 


 


 6.  Learned Single Judge decided Writ  Pet it ion SS 


No.397 of 2014, vide judgment  dated 20.01.2015. 


Paragraph no.3 of the said judgment  reproduced as 


under: -  


 “ 3. I n view thereof, in case the selected 


candidate/ respondent  no.4 has not  joined the 


post  for which his nam e was recom m end by the 


Ut tarakhand Public Service Com m ission or is not  


willing to join the post ,  a fact  which the Public 


Service Com m ission shall verify, and thereafter if 


it  is so, recom m end the nam e of t he pet it ioner, 


provided there is no other ineligibility at tached to 


the candidature of the pet it ioner.”  
 


7.  The judgment  rendered by learned Single 


Judge is challenged not  only by the writ  pet it ioner, but  


also by Ut tarakhand Public Service Com mission and the 


State Governm ent , by filing three separate appeals. 


Heard learned counsel for the part ies and perused the 


record. 


 


8.  Law is well set t led that  Select ing Body/  Public 


Service Commission has to hold select ion st r ict ly as per 


the applicable recruitm ent  Rules framed by the State 


Government  in its rule m aking power and the 


Rules/ Regulat ions fram ed by the Public Service 


Commission for regulat ing the procedure of select ion can 


apply only when the Recruitment  Rules fram ed by the 


State Governm ent  are silent  on certain aspects. I n other 


words, the recruitm ent  rules will override the rules of 


procedure framed by the select ing body, whenever there 


is conflict  between the two.   
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9.  Admit tedly, Rule 9 of applicable Recruitm ent  


Rules provides that  other things being equal, preference 


shall be given to persons who served in territorial army 


for two years;  candidates who have obtained NCC “B”  


cert ificate or NSS “C”  cert ificate whenever select ion for 


direct  recruitment  is m ade. Since Mr. Dalbeer Singh 


Jayara (pet it ioner in WPSS No.397 of 2014)  was having 


“C”  cert ificate of NCC, which is higher than NCC “B”  


cert ificate, and a person with NCC “B”  cert ificate alone is 


eligible for NCC “C”  cert ificate;  writ  pet it ioner had 


enclosed NCC “C”  cert ificate with his applicat ion form  and 


also claimed benefit  of such cert ificate, therefore he was 


ent it led to be placed above respondent  no.4 (Mr. Pravesh 


Lekhwar)  in the select  list .  I t  is nobody’s case that  


Respondent  No.4 was also having some preferent ial 


qualificat ion. 


 


10.  I n other words, inclusion of respondent  no.4 


(Mr. Pravesh Lekhwar)  in the wait ing list ,  on the ground 


that  he is elder in age was not  proper, and writ  pet it ioner 


had a preferent ial r ight  of appointment , which was 


wrongly denied by the Public Service Com mission to him .  


 


11.  Thus, the Special Appeal No.154 of 2015 filed 


by the writ  pet it ioner is allowed. The impugned judgment  


dated 20.01.2015 passed in WPSS No.397 of 2014 


“Dalbeer Singh Jayara Vs. State of Ut tarakhand & 


others” , is set  aside and the Ut tarakhand Public Service 


Commission is directed to re-draw the wait ing list  for the 


select ion in quest ion for OBC category candidate and 


recom mend the nam e of the writ  pet it ioner for 
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appointment  as Lecturer (Mathem at ics) , provided the 


vacancies in quest ion is st ill available.  


 
 


 


 


 MANOJ KUMAR TI W ARI . J. 


 


 


                                                                       


         ASHI SH NAI THANI , J. 
 


Dt : 25 th March, 2025 
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UHIGH COURT OF UTTARAKHAND AT 


NAINITAL 


HON’BLE JUSTI CE SRI  MANOJ KUMAR TI W ARI  AND  


HON’BLE JUSTI CE SRI  VI VEK BHARTI  SHARMA 


 


USpecial Appeal No. 346 of 2017 


6PU


th
UPU March, 2025 


      


Hem  Chandra Joshi                       - -Appellant  


 


Versus 


 


State of Ut tarakhand and another  - -Respondents 


-------------------------------------------------------------------- 


UPresence: -  


Mr. S.K. Mandal, Advocate for the appellant . 


Mr. Atul Bahuguna, Standing Counsel for the State 


Mr. Sandeep Kothari, Advocate for the respondent  


-------------------------------------------------------------------- 


The Court  m ade the follow ing:  


UJUDGMENT: U ( per Hon’ble Just ice Sri Manoj  Kum ar Tiw ari)  


 


1. This int ra Court  appeal is directed against   


judgment  dated 17.05.2017, passed by learned Single 


Judge in Writ  Pet it ion (S/ S)  No. 176 of 2015. By said 


judgment , the writ  pet it ion, filed by appellant , 


challenging his term inat ion vide order dated 


12.01.2015, was dism issed.  


 


2. I t  is not  in dispute that  appellant  was appointed 


as Group-D post  on daily wages in Nainital Lake 


Region, Special Area Developm ent  Authority w.e.f. 


11.09.1997 and he was being paid m inim um  of pay-


scale in term s of order passed in a writ  pet it ion. His 


services were term inated by the Secretary of the 


Development  Authority on the ground of unauthorized 


absence.  
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3. Appellant  unsuccessfully challenged the 


term inat ion order before writ  Court .  The writ  court  


dism issed the writ  pet it ion by holding that  since 


appellant  was not  a regular em ployee, therefore 


holding of regular disciplinary enquiry was not  


necessary for his dism issal and issuance of show 


cause not ice was sufficient .  


 


4. Learned counsel for appellant  subm its that  since 


term inat ion of services of the appellant  was punit ive 


in nature, therefore holding regular disciplinary 


enquiry was necessary and mere issuance of show 


cause not ice cannot  be held sufficient . 


 


5. We have gone through the order of term inat ion, 


passed by Secretary, Developm ent  Authority which is 


on record as Annexure-9 to the writ  pet it ion. From 


perusal of the term inat ion order, it  is revealed that  


services of the appellant  were term inated for the 


charge of unauthorized absence and it  was observed 


in the order that  his conduct  is against  the conduct  


rules and am ounts to disobedience. I t  is thus 


apparent  that  term inat ion of services of appellant  was 


founded on a charge and it  was not  a term inat ion 


sim pliciter for unsat isfactory work. 


 


6. Hon’ble Suprem e Court  in the case of Babu Lal 


Vs. State of Haryana and others, ( 1 9 9 1 )  2  SCC 


3 3 5  was dealing with a case of an ad hoc em ployee 


who was suspended in view of cr im inal proceedings 


pending under Sect ion 420 of I ndian Penal Code and 


he was later term inated from  service. I n that  


backdrop, Hon’ble Supreme Court  held that  the order 
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of term inat ion passed against  the concerned 


em ployee is of penal nature, since it  was passed 


without  holding disciplinary enquiry, therefore, order 


of term inat ion was liable to be quashed. Relevant  


ext ract  of the said judgment  is ext racted below:  


“8. Moreover, from  the sequences of facts of this case the 


inference is ir resist ible that  the impugned order of 


term inat ion of the service of the appellant  is of penal 


nature having civil consequences. I t  is well set t led by 


several decisions of this Court  that  though the order is 


innocuous on the face of it  st ill then the court  if 


necessary, for the ends of fair  play and just ice can lift  the 


veil and find out  the real nature of the order and if it  is 


found that  the impugned order is penal in nature even 


though it  is couched with the order of term inat ion in 


accordance with the terms and condit ions of the order of 


appointment , the order will be set  aside. Reference may 


be made in this connect ion to the decision of this Court  


in Raj inder Kaur v. State of Punjab [ (1986)  4 SCC 141 :  


1986 SCC (L&S)  745]  in which one of us is a party. I t  has 


been held that :  (SCC HN)  


“The impugned order of discharge though stated to 


be made in accordance with the provisions of Rule 


12.21 of the Punjab Police Rules, 1934, was really 


made on the basis of the m isconduct  as found on 


enquiry into the allegat ion behind her back. Though 


couched in innocuous terms, the order was merely 


a camouflage for an order of dism issal from  service 


on the ground of m isconduct . This order had been 


made without  serving the appellant  any charge-


sheet , without  asking for any explanat ion from her 


and without  giving any opportunity to show cause 


against  the purported order of dism issal from  


service and without  giving any opportunity to 


cross-exam ine the witnesses exam ined. The order 


was thus, made in total cont ravent ion of the 


provisions of Art icle 311(2)  and was therefore, 


liable to be quashed and set  aside.”  


9. This case relied on the observat ions made by this 


Court  in the case of Anoop Jaiswal v. Government  of 


I ndia [ (1984)  2 SCC 369 :  1984 SCC (L&S)  256 :  (1984) 


2 SCR 453]  wherein it  has been observed that :  (SCC p.  


379, para 12)  


“… where the form  of the order is merely a 


camouflage for an order of dism issal for  m isconduct  


it  is always open to the court  before which the 


order is challenged to go behind the form  and 


ascertain the t rue character of the order. I f the 


court  holds that  the order though in the form  is 


merely a determ inat ion of employment  is in reality 


a cloak for an order of punishment , the court  would 


not  be debarred, merely because of the form  of the 
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order, in giving effect  to the r ights conferred by law 


upon the employee.”  


10. Sim ilar observat ion has been made by this Court  in 


the case of Hardeep Singh v. State of Haryana [ 1987 


Supp SCC 295 :  1988 SCC (L&S)  157 :  (1987)  4 SLR 


576]  . I t  has been held in this case as under:  (SCC p. 


300, para 9)  


“ I n the instant  case it  is clear and evident  from the 


averments made in paragraph 3, sub-para ( i)  to 


( iii)  and paragraph (v)  of the counter-affidavit  that  


the im pugned order of removal/ dism issal from  


service was in substance and in effect  an order 


made by way of punishment  after consider ing the 


service conduct  of the pet it ioner. There is no doubt  


the impugned order casts a st igma on the service 


career of the pet it ioner and the order being made 


by way of punishm ent , the pet it ioner is ent it led to 


the protect ion afforded by the provisions of Art icle 


311(2)  of the Const itut ion as well as by the 


provisions of Rule 16.24( I X) (b)  of the Punjab Police 


Rules, 1934 ….”  


11. I n the prem ises aforesaid, we are const rained to hold 


that  the judgment  rendered by the High Court  is wholly 


illegal and unwarranted and as such we quash and set  


aside the same and affirm  the judgm ent  of the courts 


below. We direct  that  the appellant  be reinstated in the 


service immediately and be paid all his emoluments i.e. 


pay and allowances from the date of the order of his 


suspension i.e. April 15, 1980 t ill the date of 


reinstatement  into service m inus the suspension 


allowance that  had been received by the appellant  dur ing 


the per iod of his suspension ( if any) . The respondents 


are at  liberty to consider the case of the appellant  for 


regular isat ion in the light  of the norm s laid down in the 


execut ive inst ruct ions issued on January 1, 1980 by 


Not ificat ion No. G.S.R./ Const ./ Art . 309/ 80. The appeal is 


allowed. There will be no order as to costs in the facts 


and circumstances of the case.”  


 


7. A const itut ion Bench in the case of Jagdish 


Mit ter  Vs. The Union of I ndia, AI R 1 9 6 4  SC 4 4 9 , 


held that  every order term inat ing the services of a 


public servant  who is either a tem porary servant , or a 


probat ioner, will not  am ount  to dism issal or rem oval 


from  service within the meaning of Art icle 311. I t  is 


only when the term inat ion of the public servant  can 


be shown to have been ordered by way of punishm ent  


that  it  can be characterised either as dism issal or 
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rem oval from  service. Para 9 of the said judgm ent  is 


reproduced below:  


“ I t  is also now set t led that  the protect ion of Art . 311 can 


be invoked not  only by permanent  public servants, but  


also by public servants who are employed as temporary 


servants, or probat ioners, (v ide Parshotam Lal 


Dhingra case 1958 SCR 888 and so, there can be no 


diff iculty in holding that  if a temporary public servant  or  


a probat ioner is served with an order by which his 


services are term inated, and the order unambiguously 


indicates that  the said term inat ion is the result  of 


punishment  sought  to be im posed on him , he can 


legit imately invoke the protect ion of Art .  311 and 


challenge the validity of the said term inat ion on the 


ground that  the mandatory provisions of Ar t .  


311(2)  have not  been complied with. I n other words, a 


temporary public servant  or a probat ioner cannot  be 


dism issed or removed from service without  affording him  


the protect ion guaranteed by Art . 311(2) .”  


 


8. Sim ilar was the view expressed by Hon’ble 


Suprem e Court  in the case of Chandra Prakash 


Shahi Vs. State of U.P. and others, reported as 


( 2 0 0 0 )  5  SCC 1 5 2 . Para 12 of the said judgment  is 


reproduced below:  


“12. Now, it  is well set t led that  the temporary 


government  servants or probat ioners are as much 


ent it led to the protect ion of Art icle 311(2)  of the 


Const itut ion as the permanent  employees despite the 


fact  that  temporary government  servants have no r ight  


to hold the post  and their  services are liable to be 


term inated at  any t ime by giving them a month's not ice 


without  assigning any reason either in terms of the 


cont ract  of service or under the relevant  statutory rules 


regulat ing the term s and condit ions of such service. The 


courts can, therefore, lift  the veil of an innocuously-


worded order to look at  the real face of the order and to 


find out  whether it  is as innocent  as worded. 


(See:  Parshotam Lal Dhingra v. Union of I ndia [ AI R 1958 


SC 36 :  1958 SCR 828]  .)  I t  was explained in this 


decision that  inefficiency, negligence or m isconduct  may 


have been the factors for inducing the Government  to 


term inate the services of a temporary employee under 


the terms of the cont ract  or under the statutory Service 


Rules regulat ing the terms and condit ions of service 


which, to put  it  different ly, may have been the mot ive for 


term inat ing the services but  the mot ive by itself does not  


make the order punit ive unless the order was “ founded”  


on those factors or other disqualif icat ions.”  


5 







 
2025:UHC:1562-DB 


 


9. Learned counsel for the appellant  submit ted that  


appellant  sought  regularizat ion of his services by filing 


Writ  Pet it ion No. 1770 of 2002 (S/ B) , which was 


decided in his favour, and authorit ies were directed to 


consider his claim  for regularizat ion;  the order passed 


by this Court  in his favour was not  com plied with, 


therefore he filed contempt  pet it ion which infuriated 


the authorit ies and as a consequence, appellant  was 


term inated from  service. 


 


10. Learned counsel appearing for the Development  


Authority, however, refutes the allegat ion m ade on 


behalf of appellant  and submits that  the order 


impugned has nothing to do with the contem pt 


proceedings init iated at  the instance of appellant . He 


submits that  other sim ilarly situate persons were 


regularized in service in com pliance of direct ion issued 


by writ  Court , since appellant  was term inated from 


service, therefore, his claim  was not  considered for 


regularizat ion.  


 


11. The reason assigned in the impugned judgm ent  


for dism issing the writ  pet it ion is that  appellant  was 


not  a regular employee, therefore regular disciplinary 


enquiry was not  needed for term inat ing his services.  


 


12. The view taken by learned Single Judge is not  


sustainable as term inat ion of service of appellant  was 


founded on a charge, therefore, in view of the law of 


the land, a regular disciplinary enquiry was required 


to be held before passing order of term inat ion or 
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rem oval from  service against  him . Thus the im pugned 


judgment  deserves to be set  aside on this short  point  


alone. 


 


13. Accordingly, the Appeal is allowed. I m pugned 


judgment , rendered by learned Single Judge dated 


17.05.2017 and also the term inat ion order dated 


12.01.2015, challenged in the writ  pet it ion are set  


aside.  


 


14. Secretary, Development  Authority shall reinstate 


the appellant  in service within one week. Appellant  


shall be ent it led to cont inuity of service and other 


benefits, however, he shall be ent it led to salary only 


from  the date of his reinstatem ent  and arrears of 


salary would not  be payable to him . However, this 


judgment  will not  preclude the respondents from 


init iat ing disciplinary enquiry against  appellant , as per 


law, however such enquiry will have to be init iated 


within four weeks from  the date of receipt  of copy of 


this judgment .  


 


 
_______________________________ 


MANOJ KUMAR TI W ARI , J.  


 


 


 


 


_______________________________ 


VI VEK BHARTI  SHARMA, J. 
 


Dt :  6 P


th
P March, 2025 


Mahinder 
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:  


Mr. Shivam  Raturi, learned counsel, 


holding brief of Mr. Sandeep Kothari, 
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JUDGMENT : (PER HON’BLE MR. MANOJ KUMAR TI W ARI . J)  


  This int ra court  appeal is directed against  the 


judgment  and order dated 02.12.2014 passed by learned 


Single Judge of this Court  in Writ  Pet it ion (S/ S)  No.972 of 


2010. The operat ive port ion of the im pugned judgm ent  is 


ext racted below: -  


 “Admit tedly, the pet it ioner was appointed in the 


Tourism  cadre, merely he has been discharging his 


duty in the Minister ial cadre or any other cadre 


would not  take away his r ights which will always 


remains in the Tourism  cadre. His senior ity will be 


calculated qua members of the Tourism  cadre 


alone. The pr ivate respondents may be actually 


senior to him , but  they are members of a different  


cadre, therefore, they cannot  be shown to be senior 


to the pet it ioner in the Tourism  cadre for the simple 


reason that  they are members of the Minister ial 


cadre.  


This being the situat ion, the writ  pet it ion is allowed. 


The impugned order dated 26.06.2010 passed by 


the Board of Directors is hereby set  aside.  
 


 


2. I t  is not  in dispute that  respondent  was appointed 


as Catering I n-charge in tourism cadre in a Governm ent  


com pany known as “Garhwal Mandal Vikas Nigam”  in the 
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year 1994. Respondent  was asked to discharge dut ies as 


Clerk, which he did, however, he cont inued to be 


m em ber of tourism  cadre. Subsequent ly by an order 


dated 26.06.2010 seniority of the respondent  was fixed 


in m inisterial cadre, which was challenged by respondent  


in a writ  pet it ion. Learned Single Judge has set  aside the 


said order and held that  since he was appointed in 


tourism  cadre, and was merely perform ing dut ies in the 


m inisterial cadre, therefore, he cannot  be t reated as an 


em ployee of m inisterial cadre, and he will cont inue to be 


an em ployee of tourism  cadre.  


 


3. We concur with the view taken by the learned 


Single Judge. Respondent  had no cont rol over the 


decision taken by his em ployer. Since he was asked to 


discharge dut ies in m inisterial cadre, and he com plied 


with the direct ion issued by his superior authority, 


therefore, merely because he rendered service as Clerk, 


he will not  becom e mem ber of the m inisterial cadre and 


he will cont inue to be m em ber of tourism  cadre, if there 


is a separate tourism  cadre.   


 


4. With the aforesaid observat ion, the Special Appeal 


is disposed of.  


 


 


 MANOJ KUMAR TI W ARI . J. 


 


 


                                                                       


         ASHI SH NAI THANI , J. 
 


Dt : 21st March, 2025 
NR/  
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SL. 
No 


Date 


Office Notes, 
reports, orders or 


proceedings or 
directions and 


Registrar’s order 
with Signatures 


COURT’S OR JUDGES’S ORDERS 


   SPA No.533 of 2018 


Hon’ble Manoj Kumar Tiwari, J. 
Hon’ble Pankaj Purohit, J. 


 Mr. Devendra Singh Bohra, learned Standing Counsel for 
the State/appellants. 


2. Mr. M.C. Pant, learned counsel for the respondent.  


3. As per office report, there is delay of 91 days in preferring 


this appeal.  Application (CLMA/9650/2018) is filed by the 


appellant seeking condonation of delay.  For the reasons 


indicated, we are inclined to condone the delay of 91 days.  Delay 


condonation application stands allowed accordingly.  


4. Heard learned Counsel for the parties on the merits of 


appeal and perused the record. 


5. This intra-court appeal is directed against the judgment and 


order dated 09.03.2018 passed by a learned Single Judge of this 


Court in WPSS No.800 of 2009 (Kunwar Singh Gusain v. State).  


The operative portion of the impugned judgment is reproduced 


below: - 


 “It has come on record that similarly situated persons were transferred to Sub 


Water Shed Management namely Roop Singh Rawat, R.P. Badoni, Rakesh Upreti 


were promoted in the Sub Water Shed Management. They were also repatriated 


alongwith the petitioner but they were permitted to discharge the duties on 


promotional posts held by them in the Sub Water Shed Management, Pokhra. 


 The petitioner has been discriminated against. The petitioner should have 


been given same treatment, which has been given to the persons mentioned 


hereinabove by permitting him to discharge the duties of Junior Clerk on the basis of 


letter dated 19.08.1986. It is a case of invidious discrimination. The similarly situated 


persons cannot be treated differently. The action of the respondents for not permitting 


the petitioner to discharge his duties as Junior Clerk and to force to do the work of 


Peon is unfair labour practice and is also arbitrary.  


 Accordingly, the writ petition is allowed. Impugned orders are quashed and 


set aside. The petitioner would be deemed to be working as Junior Clerk till his 


retirement. The respondents are directed to pay and release pensionary/retiral 


benefits to the petitioner by treating him Junior Clerk w.e.f. 19.08.1986 till his 


retirement, within a period of ten weeks from today.” 


6. It is not in dispute that the respondent-writ petitioner was 


appointed against a Group-D post of Peon in Forest Department 


in the year 1982.  He had gone on deputation to the Water Shed 
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Management Project (upgraded as State Department in the year 


1986).  While on deputation, he was promoted by the borrowing 


organization, as a Junior Clerk. However, in the year 1993, he 


was repatriated to his parent Department and he was asked to 


serve on his substantive post of Peon. This was objected to by 


respondent as he asserted that he was promoted as Junior Clerk, 


while on deputation, therefore, he cannot be asked to serve as a 


Peon.  Respondent approached this Court by filing WPSS No.800 


of 2019 which was decided in his favour by the impugned 


judgment.  


7. Learned Standing Counsel appearing for the State-


appellants submits that the ground, on which the writ petition 


filed by respondent was allowed, is factually not correct; three 


persons named in the impugned judgment i.e. Roop Singh 


Rawat, R.P. Badoni and Rakesh Upreti were appointed as Class-


III employees in Forest Department and they had also gone on 


deputation to Water Shed Management Project; upon their 


repatriation, they also resumed duties as Class-III employees and 


their status was the same before and after repatriation.  Learned 


Counsel for the appellants thus, submits that promotion, if any, 


given to aforesaid three persons by the borrowing organization, 


was not permitted to be retained by them after repatriation, and 


they resumed duties in the Forest Department in the same 


capacity as they were serving before going on deputation.  


8. Perusal of record reveals that the submission made by 


learned Standing Counsel appearing for appellants is correct.  


Those three persons, referred in the impugned judgment, served 


in the same capacity after repatriation, as they were serving 


before going on deputation.  Thus, no discrimination was made 


against the respondent-writ petitioners. 
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9. Law is well settled that the benefit of promotion, if any, given 


to a deputationist in the borrowing organization cannot be 


retained by him upon repatriation to his parent organization and 


he has to join duties on the same post, which he was holding 


before going on deputation as held in the case of D.M. Bharati v 


L.M. Sud reported as 1991 Supp (2) SCC 162. 


10. Since the respondent was serving as a Group-D employee 


before he had gone on deputation, therefore, he cannot now 


claim a status better than what he was enjoying before his 


deputation.  


11. Thus, the impugned judgment passed by learned Single 


Judge is unsustainable.  We, accordingly, allow the appeal and 


set aside the judgment dated 09.03.2018 passed by learned 


Single Judge in WPSS No.800 of 2019. 


12. However, the respondent would be at liberty to make a 


representation to the competent authority in respect of Prayer 


Clause 2, 2(A) and 2(B) made in the writ petition.  The 


representation, if moved, shall be decided within six months from 


the date of its receipt, independently, without being influenced by 


any observation made by us here-in-above. 


13. Pending application, if any, stands disposed of. 


 


 
(Pankaj Purohit, J    (Manoj Kumar Tiwari, J.) 


                  11.03.2025 
 


Rdang 
 


 





		9. Law is well settled that the benefit of promotion, if any, given to a deputationist in the borrowing organization cannot be retained by him upon repatriation to his parent organization and he has to join duties on the same post, which he was holding before going on deputation as held in the case of D.M. Bharati v L.M. Sud reported as 1991 Supp (2) SCC 162.
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I N  THE HI GH COURT OF UTTARAKHAND AT NAI NI TAL 
 


THE HON’BLE CHI EF JUSTI CE MR. G. NARENDAR 
 


AND 
 


THE HON’BLE JUSTI CE MR. ALOK MAHRA 
 


1 8 TH MARCH, 2 0 2 5  
 


SPA NO.8 1  OF2 0 2 3  
 


Harish Chandra Tiwari              ……Appellant  


Vs. 


State of Ut tarakhandand Others     ……  Respondents 


 


Present :-  


Mr. Shakt i Singh, learned counsel for  the appellant .  


Mr. J.C. Pandey, learned Standing Counsel for t he State. 


Mr. T.A. Khan, learned Senior Counsel assisted by Mr. Mohd. Shefy, learned 


counsel for respondent  nos.3, 4, 5 & 7 


 


JUDGMENT:( per Mr. G. Narendar C.J.)  


   


 The pet it ioner is before this Court , being aggrieved by 


the order of theUt tarakhand Public Services Tribunal, 


whereby the Tribunal was pleased to dism iss the claim  


pet it ion.  


2. Learned Senior Counsel for respondent  nos.3, 4, 5 & 7 


would fair ly subm it  that  m arginal delay of 74 days in filing 


the Appeal may be condoned.  


3. The subm ission is taken on record. 


4. IA No.2 of 2023 is allowed. Delay of 74 days in filing 
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the Appeal stands condoned.  


5. The appellant  is before this Court  in an int ra-court  


appeal being aggrieved by the order dated 21.12.2022 


passed by the learned Single Judge, whereby the learned 


Single Judge was pleased to reject  the writ  pet it ion.  


6. The facts are not  in dispute. The facts in a nutshell, are 


that  pet it ioners were em ployees of a Co-operat ive Sugar Mill 


and the Managem ent  floated a V.R.S. Schem e and the 


pet it ioners accepted the offer under the Schem e and the 


pet it ioners stood ret ired w.e.f. 31.10.2015 i.e. the em ployer 


and em ployee relat ionship cam e to be term inated as on 


31.10.2015. Subsequent ly, after m ore than a year, the 


Governm ent  issued an order, revising pay scales to the 


em ployees of the Sugar Mills, including the Sugar Mill in 


which the pet it ioners had been rendering service. Upon the 


issuance of the proceedings, the pet it ioners approached the 


em ployers, who appear to have rejected their claim . 


Aggrieved, they m oved Writ  Pet it ion (S/ S)  No.85 of 2018, 


which cam e to be allowed vide judgm ent  dated 03.03.2021. 


The Managing Director of the Ut tarakhand Cooperat ive 


Sugar Mills Associat ion Lim ited was directed to give benefit  


of the Governm ent  Order dated 29.12.2016, under which 


pay scales cam e to be revised. The Sugar Mills preferred an 
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Appeal and the Division Bench, after appreciat ing the 


Appeal, was pleased to reject  the sam e. Thereafter, the 


dues as per 29.12.2016 order, cam e to be calculated and 


paid in 2022.  


7. I t  is the case of the appellants/ pet it ioners that  they are 


ent it led to interest  over the period, from  Decem ber, 2016 


t ill paym ent  in 2022.  


8. I t  is not  in dispute that  the claim  for dues cam e to be 


adjudicated by a Court  of law. The claim s cam e to be 


allowed in 2021 and the dues were cleared short ly 


thereafter. The learned Single Judge has recorded that  the 


claim ants/ pet it ioners, who setup the claim  for arrears, have 


not  pleaded for paym ent  of interest  in the earlier round of 


lit igat ion, which was consequent ial, and they, having not  


pleaded and prayed for paym ent  of interest , are estopped 


from  m aking a claim  belatedly.  


9. The Const itut ion Bench of the Hon’ble Apex Court  in 


Daryao& Others Vs. State of U.P. and Othershad the 


opportunity to determ ine whether the principles of res-


judicata applies to Writ  Pet it ions, the relevant  para of the 


judgm ent  reads as under: -  


 “The same quest ion can be considered from  


another point  of v iew. I f a judgment  has been 
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pronounced by a court  of competent  jur isdict ion it  is 


binding between the part ies unless it  is reversed or 


modified by appeal,  revision or other procedure 


prescr ibed by law. Therefore, if a judgment  has been 


pronounced by the High Court  in a writ  pet it ion filed 


by a party reject ing his prayer for  the issue of an 


appropr iate wr it  on the ground either that  he had no 


fundamental r ight  as pleaded by him  or there has 


been no cont ravent ion of the r ight  proved or that  the 


cont ravent ion is just if ied by the Const itut ion itself,  it  


must  rem ain binding between the part ies unless it  is 


at tacked by adopt ing the procedure prescr ibed by the 


Const itut ion itself.  The binding character of judgments 


pronounced by courts of competent  jur isdict ion is itself 


an essent ial part  of the rule of law, and the rule of law 


obviously is the basis of the adm inist rat ion of just ice 


on which the Const itut ion lays so much emphasis.As 


Halsbury has observed "subject  to appeal and to being 


amended or set  aside a judgment  is conclusive as 


between the part ies and their priv ies, and is 


conclusive evidence against  all t he world of it s 


existence, date and legal consequences". Sim ilar is the 


statement  of the law in Corpus Jur is:  " the doct r ine of 


estoppel by judgment  does not  rest  on any superior 


author ity of the court  render ing the judgment , and a 


judgment  of one court  is a bar to an act ion between 


the same part ies for the same cause in the sam e court  


or in another court , whether the lat ter has concurrent  


or other jur isdict ion. This rule is subject  to the 


Lim itat ion that  the judgment  in the former act ion must  


have been rendered by a court  or t r ibunal of 


competent  jur isdict ion" . " I t  is, however' essent ial that  


there should have been a judicial determ inat ion of 


r ights in cont roversy with a final decision thereon".I n 


other words, an or iginal pet it ion for a wr it  under Art .  


32 cannot  take the place of an appeal against  the 


order passed by the High Court  in the pet it ion filed 


before it  under Art .  226. There can be lit t le doubt  that  


the jurisdict ion of this Court  to entertain applicat ions 


under Art . 32 which are original cannot  be confused or 


m istaken or used for the appellate jurisdict ion of this 


Court  which alone can be invoked for correct ing errors 


in the decisions of High Courts pronounced in wr it  


pet it ions under Art . 226. Thus, on general 


considerat ions of public policy there seems to be no 


reason why the rule of res judicata should be t reated 


as inadm issible or irrelevant  in dealing with pet it ions 


filed under Art .  32 of the Const itut ion. I t  is t rue that  


the general rule can be invoked only in cases where a 


dispute between the part ies has been referred to a 


court  of competent  jur isdict ion, there has been a 


contest  between the part ies before the court , a fair  
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opportunity has been given to both of them to prove 


their case, and at  the end the court  has pronounced 


its judgment  or decision. Such a decision pronounced 


by a court  of competent  jur isdict ion is binding between 


the part ies unless it  is modified or reversed by 


adopt ing a procedure prescr ibed by the Const itut ion. 


I n our opinion, therefore, the plea that  the general 


rule of res judicata should not  be allowed to be 


invoked cannot  be sustained.”  


 


10. I n Direct  Recruit  Class I I  Engineering Officers’ 


Assn. V. State of Maharashtra ( 1 9 9 0 )  2  SCC 7 1 5 , 


anotherConst itut ion Bench of Hon‘ble the Apex Court  


observed as follows: -  


“35…… 


The decision in Forward Const ruct ion Co. v. 


PrabhatMandal (Regd.) , Andheri,  further clarif ied the 


posit ion by holding that  an adjudicat ion is conclusive 


and final not  only as to the actual m at ter determ ined 


but  as to every other m at ter which the part ies m ight  


and ought  to have lit igated and have had decided as 


incidental to or essent ially connected with subject  


mat ter of the lit igat ion and every mat ter com ing into 


the legit im ate purview of the or iginal act ion both in 


respect  of the mat ters of claim  and defence. Thus, the 


principle of const ruct ive res judicata under ly ing 


Explanat ion I V of Sect ion 11 of the Code of Civil 


Procedure was applied to wr it  case. We, accordingly 


hold that  the writ  case is fit  to be dism issed on the 


ground of res judicata. 


47 …………. 


(k)  That  a dispute raised by an applicat ion 


under art icle 32 of the Const itut ion m ust  be held to be 


barred by principles of res judicata including the rule 


of const ruct ive res judicata if the same has been 


ear lier decided by a competent  court  by a judgment  


which became final.”  


 


11. I n P. Bandopadhya and others vs. Union of I ndia 


and another ( 2 0 1 9 )  1 3  SCC 4 2 ,  the Hon’ble Apex Court  
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has held that :  


“8.11.The decision in S.V. Vasaikar&Ors. v. Union of 


I ndia &Ors., was not  challenged before the Suprem e 


Court , and has since at tained finality . Therefore, the 


relief sought  by the Appellants before the High Court  


was barred by the principle of res judicata.Reference 


can be m ade to the decision of the Const itut ion Bench 


in Direct  Recruit  Class I I  Engg. Officers’ Assn. v. State 


of Maharasht ra wherein Sharm a, J., on behalf of the 


Five-Judge Bench, held:  (SCC pp. 740-41, para 35)  


“35…I t  is well established that  the principles of res 


judicata are applicable to wr it  pet it ions. The relief 


prayed for on behalf of the pet it ioner in the present  


case is the same as he would have, in the event  of his 


success, obtained in the earlier writ  pet it ion before the 


High Court . The pet it ioner in reply contended that  


since the special leave pet it ion before this Court  was 


dism issed in lim ine without  giv ing any reason, the 


order cannot  be relied upon for a plea of res judicata. 


The answer is that  it  is not  the order of this Court  


dism issing the special leave pet it ion which is being 


relied upon;  the plea of res judicata has been pressed 


on the basis of the High Court ’s judgment  which 


became final after  the dism issal of the special leave 


pet it ion. I n sim ilar  situat ion a Const itut ion Bench of 


this Court  in Daryao v. State of UP held that  where the 


High Court  dism isses a wr it  pet it ion under Art icle 


226 of the Const itut ion after hear ing the mat ter on the 


merit s, a subsequent  pet it ion in the Supreme Court  


under Art icle 32 on the sam e facts and for the sam e 


reliefs filed by the same part ies will be barred by the 


general principle of res judicata. The binding character 


of judgments of courts of competent  jur isdict ion is in 


essence a part  of the rule of law on which the 


adm inist rat ion of just ice, so much emphasised by the 


Const itut ion, is founded and a judgment  of the High 


Court  under Art icle 226 passed after a hearing on the 


merit s must  bind the part ies t ill set  aside in appeal as 


provided by the Const itut ion and cannot  be perm it ted 


to be circumvented by a pet it ion under Art icle 32…”  


(emphasis supplied)  


 


Albeit  the decision of the Const itut ion Bench w as 


in the context  of a W rit  Pet it ion filed 


under Art icle 3 2 , it  w ould apply w ith greater  


force to bar  a W rit  Pet it ion filed under Art icle 


2 2 6 , like the one filed by the present  Appellants, 


by the operat ion of the pr inciple of res judicata.” 
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12. Even assum ing, for argum ents sake, that  a liabilit y was 


cast  upon the em ployer under 29.12.2016 proceedings of 


the Governm ent , then the present  claim  under WPSS 


No.2399 of 2022 is barred by lim itat ion;  that  apart , the 


second writ  pet it ion, the instant  proceedings, is also hit  by 


the principles of const ruct ive res- judicata. The relief of 


interest  being consequent ial to the relief of paym ent  of 


arrears, it  was incum bent  upon the appellants/ pet it ioners to 


have sought  for paym ent  of interest  in the earlier round of 


lit igat ion. The claim  for interest  being belated and the writ  


pet it ion also hit  by the principles of res- judicata,  we do not  


find any ground, which warrants interference with the well 


considered order of the learned Single Judge. 


  Accordingly, the Appeal stands rejected.  


 
 


  ( G. NARENDAR, C.J.)  


     


 


 
 


      ( ALOK MAHRA, J.)  


Dated: 18.03.2025 


BS 
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Writ Petition Criminal No. 1308 of 2024 


11 March, 2025 


Sohan Singh                             --Petitioner 
 


Versus 


 


State Of Uttarakhand and Others              --Respondents 


---------------------------------------------------------------------- 


Presence:-  
 


Mr. Kaushal Sah Jagati and Mr. Yogesh Upadhyay, 


learned counsel for petitioner. 


Mr. Bhaskar Chandra Joshi, learned A.G.A. with Mr. 


Vipul Painuli and Ms. Sweta Dobhal, learned Brief 


Holder for the State of Uttarakhand. 
 


Hon'ble Pankaj Purohit, J. 
 


  Delay in filing the counter affidavit is 


condoned. Counter affidavit filed by respondent No.4 is 


taken on record. Delay condonation application (IA/2/ 


2025) made therefor, is allowed. 


2.  By means of the present writ petition, 


petitioner has put to challenge the order dated 


20.07.2024 passed by Prescribed Authority/Divisional 


Forest Officer, Tarai Western Forest Division, Ramnagar, 


whereby, the application of petitioner for release of his 


vehicle has been rejected and order dated 11.11.2024 


passed by Appellate Authority/Conservator of Forest, 


Western Circle Uttarakhand, Haldwani, affirming the 


order dated 20.07.2024.  


3.  The facts in brief are that the petitioner is a 


registered owner of Mini Tempo/Truck (hereinafter 


referred to as vehicle) bearing registration No.UK 18 CA 


0698. Said vehicle was seized around 10:45 P.M. on 


08.03.2024 by the forest officials after receiving 
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information that the alleged vehicle was illegally 


carrying forest wood. Thereafter, a Forest Offence Case 


No.222/Ramnagar/2023-24 was registered and vehicle 


was seized and submitted the same before respondent 


No.3 under Section 52 of the Indian Forest Act, 1927 


Uttarakhand Amendment (hereinafter referred to as the 


Forest Act). Petitioner, thereafter, moved an application 


before respondent No.3 for release of his aforesaid 


vehicle by paying the requisite fine in the department. 


Prescribed Authority/respondent No.3 vide its order 


dated 20.07.2024 confiscated the vehicle u/s 52-A(1) of 


the Forest Act. Thereafter, petitioner moved statutory 


appeal No.39 of 2024-25 under Section 52-B of the 


Forest Act before the respondent No.2 challenging the 


order dated 20.07.2024. The appellate authority/ 


respondent No.2 dismissed the said appeal vide order 


dated 11.11.2024. Hence, the petitioner is before this 


Court by challenging both the impugned orders. 


4.  Learned Counsel for the petitioner submits 


that the vehicle was seized and confiscated by the 


respondents without any evidence of commission of 


forest crime and form-H and seizure memo doesn’t 


indicate as to what was the forest produce alleged to be 


transported by the petitioner. He also submits that the 


Prescribed Authority/respondent No.3 passed the 


impugned order without following the principle of 


natural justice and the Appellate Authority/respondent 


No.2 dismissed the appeal without considering the legal 


and factual pleas of the petitioner. He further submits 


that even if the case of the prosecution is deemed to be 


true, it being a petty offence can be compounded by 


paying requisite fine. 
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5.  Learned counsel for the petitioner contends 


that the vehicle is lying in forest area quite unattended 


and is the only source of livelihood of the petitioner and 


if not released, will get damaged shortly. 


6.  Per contra, learned State Counsel stated on 


the basis of counter affidavit that the notice for hearing 


was issued to the petitioner vide letter dated 15.07.2024 


and the petitioner in lieu of it also participated in the 


proceedings on 20.07.2024. It can’t be said that 


principle of natural justice wasn’t adhered to. He further 


submits that due compliance of Section 52-A of the 


Indian Forest Act 1927 (as amended in relation to the 


State of Uttaranchal by Act 10 of 2002) was done, 


therefore, after the dismissal of appeal, the alleged 


vehicle vests with State Government free from all 


encumbrances u/s 60(2) of the Forest Act. 


7.  In order to appreciate the submissions made 


by learned counsel for the parties, the Uttarakhand 


Amendment of the Indian Forest Act 1927 incorporated 


by amending Uttaranchal act No.10 of 2002 required to 


be appreciated. For ready reference, Section 52, 52-A(1), 


(4), (5) and Section 52-B of the Forest Act are quoted 


herein below:- 
 


“52. Seizure of property liable to confiscation. 


(1) When there is reason to believe that a forest-offence has 


been committed in respect of any forest-produce, such produce, 


together with all tools, boats, vehicles, cattle, ropes, chains or 


other articles used in committing any such offence, may be 


seized by any Forest Officer or Police Officer. 


(2) Any Forest Officer or Police Officer may, if he has reason to 


believe that a boat or vehicle has been, or is being, used for the 


transport of any forest produce in respect of which a forest 


offence has been, or is being, committed, require the driver or 


other person in charge of such boat or vehicle to stop it, and he 


may detain such boat or vehicle for such reasonable time as is 
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necessary to examine the contents in such boat or vehicle and 


to inspect the records relating to the goods transported so as to 


ascertain the claims, if any, of the driver or other person in-


charge of such boat or vehicle regarding the ownership and 


legal origin of the forest produce in question.  


(3) Every officer seizing any property under this section shall 


place on such property a mark indicating that the same has 


been so seized and shall, as soon as may be, make a report of 


such seizure to the Magistrate having jurisdiction to try the 


offence on account of which the seizure has been made, and if 


the seizure is in respect of forest produce which is the property 


of the State Government, shall also make a report to the 


authorised officer." 


 Provided that, when the forest-produce with respect to which 


such offence is believed to have been committed is the property 


of Government, and the offender is unknown, it shall be 


sufficient if the officer makes, as soon as may be, a report of 


the circumstances to his official superior. 


52-A(1) Notwithstanding anything contained in this Act or any 


other taw for the time being in force, where a forest offence is 


believed to have been committed in respect of any forest 


produce, which Is the property of the State Government, the 


officer seizing the property under sub-section (1) of section 52 


shall, without unreasonable delay, produce it together with all 


the tools, boats, vehicles, cattle, ropes, chains and other 


articles used in committing the offence before an officer, not 


below the rank of a Divisional Forest Officer, authorised by the 


State Government in this behalf, who may, for reasons to be 


recorded, make an order in writing with regard to custody, 


possession, delivery, disposal or distribution of such property, 


and in case of tools, boats, vehicles, cattle, ropes, chains and 


other articles, may also confiscate them. 


(4) No order under sub-section (1) shall be made without giving 


notice, in writing, to the person from whom the property is 


seized, and to any other person who may appear to the 


authorised officer to have some interest in such property: 


 Provided that in an order confiscating a vehicle, when the 


offender is not traceable, a notice in writing to the registered-


owner thereof and considering his objections if any, will 


suffice.  


(5) No order of confiscation of any tool, boat, vehicle, cattle, 


ropes, chain or other article shall be made if any person 


referred to in sub-section (4) proves to the satisfaction of the 


authorised officer that any such tool, boat, vehicle, cattle, rope, 


chain or other article was used without his knowledge or 


connivance or without the knowledge or connivance of his 


servant or agent, as the case may be, and that all reasonable 


precautions had been taken against use of the objects 


aforesaid for the commission of the forest offence. 


52-B Appeal- Any person aggrieved by an order of 
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confiscation may, within thirty days of the date of 


communication to him of such order, prefer an appeal to the 


Conservator of Forests of the circle who shall, after giving an 


opportunity of being heard to the appellant and the authorised 


officer, pass such order as it may think fit confirming, 


modifying or annulling the order appealed against and the 


order of the Conservator of the Forests of the circle shall be 


final.” 


 
 


8.  On a plain reading of the aforesaid provisions, 


it is evidently clear that a complete procedure has been 


prescribed for seizure, confiscation and appeal against 


the confiscation order. The defence is available to the 


owner of the vehicle against the order of confiscation 


under Section 52-A(5) of the Forest Act. It provides the 


owner to take a defence that the vehicle was used 


without his knowledge or connivance or without the 


knowledge or connivance of his servant or agent, as the 


case may be, and all the reasonable precautions has 


been taken against use of the vehicle for the commission 


of forest offence. Here in the case in hand, no such 


defence has been taken by the petitioner, except to say 


that he has been falsely implicated with the forest 


offence. The petitioner himself was driving the vehicle in-


question and he accepted that he was carrying the wood 


in the vehicle in-question and further he admitted the 


offence. In this background, the appeal preferred by the 


petitioner under Section 52-B of the Forest Act was also 


dismissed by the appellate authority. After the dismissal 


of the appeal and after confiscation of the vehicle in-


question in view of Section 60(2) of the Forest Act, the 


vehicle became the property of the Government. In this 


background, when the petitioner is no longer owner of 


the vehicle in-question and it vested in the State 


Government free from all encumbrances, no order for 


release of the vehicle in-question can be passed. 
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9.  Having heard the rival contentions of the 


parties and on perusal of the record, this Court is of the 


opinion that the conditions enumerated in Section 52-A 


(1) and (4) of Forest Act viz. (i). forwarding the forest 


produce along with the vehicle involved in Forest Offence 


to a Officer not below the reach of DFO (ii). issuance of 


notice in writing to the person from whom the vehicle 


has been confiscated, have been duly followed by the 


concerned officials during confiscation and after the 


dismissal of appeal vide order dated 11.11.2024, the 


property now vests in the State Government under 


Section 60(2) of the Forest Act. Petitioner no longer is 


owner of the vehicle. Therefore, this is not a fit case, in 


which the interference is required by this Court. Both 


the impugned orders are affirmed. It is free to the State 


to deal with the confiscated vehicle No. UK 18 CA 0698, 


in accordance with law. 


10.  Accordingly, the present criminal writ petition 


is dismissed. 


11.  Pending application, if any, stands disposed of 


accordingly.  


 


 
    (Pankaj Purohit, J.)  


    11.03.2025 
PN 





		“52. Seizure of property liable to confiscation.
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I N  THE HI GH COURT OF UTTARAKHAND 


 AT NAI NI TAL 
 


 
HON’BLE THE CHI EF JUSTI CE SRI  G. NARENDAR 


AND 


            HON’BLE SRI  JUSTI CE ASHI SH NAI THANI  


 
 


W RI T PETI TI ON ( S/ B)  NO. 1 4  OF 2 0 2 5  


 
1 1 TH FEBRUARY, 2 0 2 5  


 
 


 
 


Pankaj  Kum ar Sharm a   ……        Pet it ioner 


        


 


Versus 


 


 


State of Ut tarakhand & another   ……       Respondents 


 


 
 
 
 


  Counsel for the pet it ioner :  Mr. Vinoda Nand Barthwal, learned 


counsel   


    


  Counsel for the respondents :    Mr. P.C. Bisht , learned Addit ional 


Chief Standing Counsel with Ms. 


Rajni Supyal Latwal, learned Brief 


Holder for the State  


 
 


        


The Court  m ade the follow ing: 
 


 


JUDGMENT: ( per Hon’ble The Chief Just ice Sri G. Narendar)  


 


  Heard the learned counsel for the pet it ioner and 


learned Addit ional Chief Standing Counsel appearing for 


the State.     


2)   The pet it ioner is before this Court  being 


aggrieved by the order whereby he was prom oted to the 


post  of Joint  Director and had been t ransferred on the 
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post  of I n-charge Chief Medical Superintendent , Dist r ict  


Hospital, Pauri.     


3)   I t  is the case of the pet it ioner that  since his 


appointm ent , he has served 60%  of his service period in 


rem ote areas, and only 03 years are rem aining for his 


ret irem ent ;  that  the t ransferred post  is a rem ote area with 


m inim al infrast ructure and m inim al m edical facilit ies.   


4)   I t  is the case of the pet it ioner that  he suffered a 


heart  at tack in the year 2019, and that  the t ransferred 


post  at  Dist r ict  Hospital, Paur i is situated at  about  6000 


feet  above MSL (Mean Sea Level) , and Gangot r i is about  


9000 feet  above MSL. That  the pet it ioner has undergone 


surgery for dilated cardio m yopathy (heart  condit ion)  and 


two stents have been im planted.  This fact  is not  denied 


by the State.   


5)   Per cont ra learned counsel for the State would 


contend that  the m odificat ion of the t ransfer order is 


required to be addressed under the provisions of Sect ion 


27 of the Ut tarakhand Annual Transfer for Public Servants 


Act , 2017.  Sect ion 27 of the said Act  reads as under :  


 “27.  (1)   After the prom ulgat ion of this Act , this Act  


shall have overr iding effect  on Acts/ Annual Transfer Policies of 


other departm ents:  


  Provided that  if any change in any provision of this Act , 


is required by any departm ent  due to any specific 
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circum stances of the departm ent  or any deviat ion is necessary 


or relaxat ion is indispensable, the proposal of such 


changes/ deviat ions/ relaxat ions shall be subm it ted with 


reasons before the com m it tee const ituted under the 


Chairm anship of Chief Secretary and consist ing the following 


m em bers : -  


(a)  Addit ional Chief Secretary /  Principal Secretary 


Forest  and I nfrast ructure Developm ent  Com m issioner;  


(b)  Addit ional Chief Secretary /  Principal Secretary 


Agricultural Product ion Com m issioner;  and 


(c)  Principal Secretary, Personnel as its m em ber and 


necessary changes/ deviat ions/ relaxat ions shall be 


allowed after the approval of the Chief Minister on 


recom m endat ions m ade by this com m it tee 


(2)  This com m it tee shall subm it  it s recom m endat ions 


for the approval of Chief Minister regarding the difficult ies 


ar ising in applicat ion of this Act  or such unforeseen m at ters 


which are not  included in this Act , thereafter the State 


Governm ent  m ay m ake rules as required.”   


6)   A bare reading of the provisions of Sect ion 27 


would clearly reveal that  the provision would relate to a 


request  from  any departm ent  which com es within the 


am bit  of the Act , which as a m at ter of policy, on account  


of inherent  service or working condit ions, m ay send a 


proposal for such change or deviat ion or relaxat ion. The 


language clear ly indicates that  the provision relates to a 


policy decision and does not  appear to apply to cases of 


individuals.  


7)   We have perused Sect ion 7 of the Ut tarakhand 


Annual Transfer for Public Servants Act , 2017.  Sect ion 7 


reads as under :  


“7. There shall be following norm s for com pulsory 


t ransfer from  accessible areas to rem ote areas;  nam ely:  -   
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(a)  The em ployees, who is posted for 04 years or  


m ore at  present  place of post ing in accessible area 


shall be com pulsorily t ransferred subject  to the 


num ber of vacancies available and ant icipated under 


sect ion 10 in rem ote area;  


  


(b)  The em ployees, who are working for less than 04 


years at  present  place of post ing in accessible area 


but  during whole service period have served in 


accessible area for m ore than 10 years, shall also be 


com pulsorily t ransferred from  accessible area to 


rem ote area   subject  to availabilit y of vacancies /  


posts in rem ote area as above:   


Provided that  for the count ing of total service 


period in accessible area the proviso of definit ion of 


accessible area given in Appendix specified in sect ion 


3 of this Act  shall also be taken into considerat ion;   


 


(c)   The em ployee being t ransferred to rem ote areas 


from  accessible areas shall com pulsorily be 


t ransferred to accessible area again on com plet ion of 


m inim um  period prescribed for post ing in rem ote 


areas and the date of their  reliv ing from  rem ote 


areas shall be clearly m ent ioned in their  t ransfer 


order also;  


  


(d)  The em ployees under following categories shall 


exem pted from  com pulsory t ransfer from  accessible 


area to rem ote area;  nam ely:  -   


( i)   Senior em ployees;   


( ii)  Such em ployees who have already 


com pleted m inim um  10 years service in 


rem ote areas, and;   


( iii)   The em ployees seriously ill/ disabled under 


sect ion 3 and who subm it  a cert ificate from  


com petent  authorit y.     


( iv)   Such spouse whose only son/ daughter is 


included in definit ion of disabilit y;   


(v)   Spouse of em ployees posted in m ilitary 


and Para m ilitary force.”  


 


8)   A reading of Sect ion 7 of the Act , m ore 


part icular ly, Sect ion 7(d) ( i) ,  ( ii)  & ( iii)  m akes it  clear that  


any em ployee in the em ploym ent  of State, who is a Senior 


Em ployee or has put  in a m inim um  of 10 years of service 


in rem ote areas or who is badly ill or disabled and subm its 


a cert ificate from  the com petent  authority, are exem pted 
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from  the r igors of Sect ion 6 and Sect ion 7 of the Act , 


which m andate a com pulsory t ransfer of em ployees, who 


have been cont inuously posted/  working in an accessible 


area for 04 years or m ore. 


9)   We have further exam ined the scope and am bit  


of the Act  of 2017, and we have found that  the exercise 


has been carr ied out  without  com pliance with the 


provisions of the Act .  Sect ion 5 requires the Transfer 


Com m it tee to ident ify the post .  Sub-sect ion (1)  of 


Sect ion 5 m andates that  the Head of the Office or Head of 


the Departm ent  shall ident ify the place of post ings, both 


under the accessible and rem ote areas, in accordance with 


Sect ion 4.  Sub-sect ion (2)  of Sect ion 5 requires the 


Departm ents to pre-determ ine the norm s and thereafter 


place proposals, in v iew of the special circum stances of 


the departm ent , for considerat ion by the Com m it tee 


const ituted under Sect ion 27 of the Act .  Sub-sect ion (2)  


further fort if ies our opinion that  the exem pt ions etc. 


deviat ions/  relaxat ions envisaged in Sect ion 27 is 


departm ent -wise, and does not  involve cases of 


individuals.   


10)   Sect ion 8 provides for enum erat ing em ployees, 


who are eligible to be t ransferred.  Sect ion 9 provides for 


invit ing opt ions from  such employees, who are eligible to 
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be t ransferred com pulsorily.  Sect ion 10 provides for the 


norm s for com pulsory t ransfer.  Sect ion 11 com plim ents 


Sect ion 10.  Sect ion 12 m andates the drawing up of a list  


of all the available vacancies, and the list  of eligible 


em ployees, and invite them  to exercise their  choices.  


Sect ion 13 provides for request  t ransfers, which is not  


pert inent  to the issue at  hand.   


11)   Sect ion 16 is of relevance and im portance to the 


case on hand.  Sect ion 16 begins with the heading 


‘Const itut ion of Transfer Com m it tee and Dut ies of the 


Com m it tee’.  Sub-sect ion (1)  of Sect ion 16 m andates the 


const itut ion of a Perm anent  Transfer Com m it tee.  The 


m em bers of the Com m it tee, apart  from  the officers of the 


Departm ent , would also include the officer/ s from  another 


Departm ent .  Sub-sect ion (2)  deals with the t ransfers at  


the dist r ict  level.   I t  is pert inent  to note Sub-sect ion (4) .  


I t  m andates that  the Com m it tee shall prepare the 


m inutes, regarding each em ployee(em phasis by this 


court ) .  I t  further calls upon the Com m it tee to assign 


reasons, as to why certain em ployee/  em ployees’ 


com pulsory t ransfer is not  possible, as per the provisions 


of this Act .   Sub-sect ion (5)  is even m ore crucial for the 


determ inat ion of the issue at  hand.  I t  m andates that  the 


t ransfer orders shall be issued, as per the 
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recom m endat ions of the Transfer Com m it tee i.e. the 


Com m it tee const ituted under Sub-sect ion (1) . 


12)   We have perused Sect ion 3.  Neither is Transfer 


Com m it tee, nor the Com petent  Authority defined.  Sect ion 


27 begins with the heading ‘Rem oval of diff icult ies in the 


applicat ion of the Act ’.   The Com m it tee is neither defined, 


nor described, as the Com petent  Authority or the Transfer 


Com m it tee.  The only provision, which deals with the 


Transfer Com m it tee is Sect ion 16, and there is no 


am biguity in the language, as it  clearly m andates the 


form at ion of a Perm anent  Transfer Com m it tee.  The 


proviso to Sub-sect ion (1)  of Sect ion 27 is also 


categorical, and speaks of the requirem ent  of the 


Departm ent , for specific circum stances, to seek for 


deviat ion or relaxat ion of the applicabilit y of the Act .    


13)   The discussions above clearly dem onst rates that  


the content ion of the Governm ent  Counsel, that  t ransfer 


of the pet it ioner is required to be considered by the 


Com m it tee const ituted under Sect ion 27, is erroneous. 


The onus was on the Permanent  Transfer Com m it tee, 


const ituted under Sub-sect ion (1)  of Sect ion 16, to 


consider and prepare a list  of em ployees eligible for being 


com pulsorily t ransferred.  Sub-sect ion (3)  casts such a 


duty on the Com m it tee.  To quote Sub-sect ion (4)  
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“………The Com m it tee shall give in its m inutes, with 


reason, a separate list  of employees whose t ransfer could 


not  possible to be recom m ended as per the provisions of 


this Act .”    This further obviates any detailed discussion, 


and Sub-sect ion (5)  m andates that  the t ransfer orders 


shall be as per the recom m endat ions of the Transfer 


Com m it tee referred to in Sub-sect ion (1) .   


14)   That  being the case, the failure of the Transfer 


Com m it tee to assess the eligibilit y of the em ployee, in 


term s of Sect ion 7, cannot  be put  against  the pet it ioner.  


Sect ion 7 details the exem pted class of em ployees.  Sub-


clause (d) ( i)  refers to ‘senior em ployees’, and ‘senior 


em ployee’ is defined under clause (h)  of Sect ion 3, as a 


person, who is aged about  55 years, when the age of 


ret irem ent  is 60 years, and is of the age of 60 years, 


when the age of ret irem ent  is 65 years, as on the 31st day 


of May of the relevant  year.   


15)   I t  is not  in dispute that  the pet it ioner is aged 


m ore than 55 years, and would qualify to be am ong the 


exem pted class.  Clause (d) ( ii)  of Sect ion 7 provides 


exem pt ion for em ployees, who have com pleted m inim um  


10 years of service in rem ote areas.   
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16)   I n paragraph no. 3 of the Writ  Pet it ion, the 


pet it ioner has contended that  he was appointed as a 


Medical Officer on 12.03.2003, and was posted at  


Allopathic Dispensary Gangot r i,  Dist r ict  Ut tarkashi, and 


thereafter between 01.09.2004 to 04.01.2020, he served 


as a Medical Officer at  T.B. Clinic at  Ut tarkashi dist r ict , i.e. 


m ore than six years, and again between 01.07.2017 to 


10.01.2022, he served as a Senior Medical Officer in 


Dist r ict  Hospital, Pauri.   Thus, it  is apparent  that  the 


pet it ioner has put  in considerable length of service in hilly 


areas also.  Clause (d) ( iii)  of Sect ion 7 exem pts 


em ployees, who are seriously ill or disabled and would 


subm it  a cert if icate from  the Com petent  Authority.   


17)   I n the instant  case, such a cert if icate has also 


been produced.  Thus, it  is apparent  that  the Perm anent  


Transfer Com m it tee has abdicated it s dut ies cast  upon it  


under Sect ion 16, and has erroneously recom m ended the 


nam e of the pet it ioner, as an em ployee eligible to be 


com pulsorily t ransferred.  


18)   On the previous hearing date, i.e., 09.01.2025, 


when the m at ter was heard, this Court  after hearing the 


part ies passed an order direct ing the pet it ioner to subm it  


him self for m edical checkup by the Medical Board.   
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19)   Pursuant  to the sam e, during the course of 


hearing yesterday, the pet it ioner counsel has placed on 


record the Health Exam inat ion Cert ificate, issued by the 


Medical Board.  The health exam inat ion cert ificate issued 


by the Medical Board records as under :  


 “After exam inat ion pat ient  was found suffer ing from  


Coronary Artery disease – PTCA /  stenty LAD /  RCA with 


Dilated Cardio m yopaty (ER 35% ) .  Pat ient  com es under 


serious type of disease.  Pat ient  should avoid high alt itude and 


exert ion.  Pat ient  needs life t im e follow up and t reatm ent  by 


Cardiologist ”      


20)   A reading of the health exam inat ion cert if icate 


would clearly dem onst rate that  the pet it ioner com es 


within the exem pted category of em ployees, i.e., persons 


who are seriously ill/  disabled.  I n fact , the health 


exam inat ion cert ificate records that  the pet it ioner require 


life t im e follow-up with a cardiologist , and he should avoid 


high alt itude and exert ion, and the alim ent  is described as 


a serious type of disease. 


21)   I t  is com m on knowledge that  in high alt itude 


areas the oxygen content  is less than in the plains.  


I nsufficient  oxygen or low oxygen levels can have a 


deleter ious effect  on persons with heart  condit ion.  I n that  


view of the m at ter, the order under challenge, in our 
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considered opinion, is unsustainable and requires to be 


interfered.   


22)   Accordingly, the writ  pet it ion is allowed.  The 


order dated 26.11.2024 (Annexure-2 to the pet it ion) , 


insofar as it  relates to the pet it ioner, is quashed.  A 


direct ion is being issued to the second respondent , 


direct ing him  to issue post ing order of the pet it ioner in an 


accessible area, where the m edical facilit ies relat ing to 


ailm ent  of the pet it ioner are available.  Post ing order shall 


be issued within 15 days from  the receipt  of the copy of 


this order. 


23)   Regist ry to e-m ail copy of this order to the 


second respondent . 


24)   Writ  pet it ion stands ordered accordingly.  There 


shall be no order as to costs.     


 


                  
                                        ________________ 


 G. NARENDAR, C.J.  
 


 


                       


          


                     _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  
ASHI SH NAI THANI , J.  


       
 
 


 


Dt:  11TH FEBRUARY, 2025 
Negi 
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I N  THE HI GH COURT OF UTTARAKHAND AT 


NAI NI TAL 


  


W rit  Pet it ion ( S/ B)  No.2 3 3  of 2 0 2 1  


 


Shabnam                         . . .Pet it ioner 


Vs. 


 


Ut tarakhand Public Service Com mission,  


& others               . ..  Respondents 


 


Presence: 
 


Mr. Piyush Garg, learned counsel for the pet it ioner. 


Mr. Ashish Joshi, learned counsel with Mr. Shobhit  Joshi,  


learned counsel for respondent  no.1. 


Mr. Pankaj  Miglani, learned counsel for respondent  no.2.  
 


 


Coram :  Hon’ble Manoj  Kum ar Tiw ari, J.  


  Hon’ble Ashish Naithani, J.  
 


JUDGMENT: ( per  Hon’ble Just ice Sr i Manoj  Kum ar Tiw ari)  


 


1. Ut tarakhand Public Service Com m ission issued 


an advert isem ent  on 01.06.2019, invit ing 


applicat ions for appointm ent  against  15 vacancies 


on the post  of Civ il Judge (Junior Div ision) , out  of 


which 7 were reserved for Other Backward Classes. 


By corr igendum  dated 27.08.2019, issued by the 


Com m ission, num ber of vacancies was increased to 


28, however, num ber of vacancies reserved for 


Other Backward Classes rem ained unchanged. 


Pet it ioner responded to aforesaid advert isem ent  


and claim ed benefit  of reservat ion available for 


Other Backward Classes.  


 


2. The select ion process consisted of prelim inary 


exam inat ion followed by m ain exam inat ion. 


Candidate, who qualif ied in the prelim inary 


exam inat ion alone were to be perm it ted to appear 


1 
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in m ains exam inat ion and thereafter interview, 


however the m arks scored in prelim inary 


exam inat ion were not  to be considered for 


determ ining final m erit  of a candidate. 


 


3. As per Clause 18(12) ( i)  of the advert isem ent , 


candidates scor ing 50%  or m ore m arks in the  


m ains exam inat ion alone would be eligible to be 


called for interview, however for SC, ST and OBC 


category candidates, this condit ion was relaxed and 


it  was provided that  candidates belonging to these 


reserved categor ies, will be eligible for interview if 


they score 40%  or m ore m arks in the m ain 


exam inat ion. 


 


4. Pet it ioner part icipated in all the three stages of 


select ion and according to her, she scored 370 


m arks out  of 850 in the writ ten exam inat ion and 56 


m arks out  of 100 in the interview, and her total 


score of m arks was 426 upon 950, which is 44.8%  


of the total m arks.  


 


5. Pet it ioner ’s nam e did not  f igure in the list  of 


successful candidates published on 22.12.2020, 


therefore she m ade a representat ion dated 


23.12.2020 to the Secretary, Ut tarakhand Public 


Service Com m ission, contending that  respondent  


Nos. 3 to 8, who have been selected against  


vacancies reserved for OBC category, should have 


been selected against  the 9 unreserved vacancies, 


2 







 


2025:UHC:1808-DB 


 


which have been carr ied forward for want  of 


suitable candidates. 


 


6. She stated in her representat ion that  


respondent  Nos. 3 to 8 have scored m ore than 45%  


m arks in the select ion process, therefore, as per 


condit ion m ent ioned in Clause 18(12) ( ii)  of the 


advert isem ent , these candidates are ent it led to be 


selected and recom m ended against  unreserved 


vacancies, and she would then be selected against  


a vacancy reserved for Other Backward Classes.  


 


7. The representat ion m ade by pet it ioner was 


rejected by Secretary, Ut tarakhand Public Service 


Com m ission vide order dated 20.01.2021, by 


holding that  as per the am endm ent  m ade in 


Ut tarakhand Judicial Service Rules in the year 2011, 


for unreserved posts, a candidate is required to 


score m inim um  50%  m arks in the writ ten 


exam inat ion, since respondent  Nos. 3 to 8 scored 


less than 50%  m arks in the m ains exam inat ion, 


therefore, they cannot  be selected and 


recom m ended against  unreserved vacancies. 


 


8. Pet it ioner, thereafter, m ade another 


representat ion on 27.01.2021, which was rejected 


by Secretary, Ut tarakhand Public Service 


Com m ission, v ide order dated 23.03.2021. Thus, 


feeling aggr ieved, pet it ioner has filed this wr it  


pet it ion seeking following reliefs: -  


3 
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“ i)  I ssue a writ , order in the nature of cert iorar i, 


quashing the impugned order dated 20.01.2021 and order 


dated 23.03.2021 issued by the respondent  No. 1 


(contained as Annexure Nos. 6 & 9 respect ively) ,  


 


ii)  I ssue a writ , order or direct ion in the nature of 


mandam us, com manding/ direct ing the respondent  nos. 1 


& 2 to adjust / appoint  the pr ivate respondent  nos. 3 to 8 


under General Category, in pursuance with clause 18(12( ii)  


of the advert isement  dated 01.06.2019. 


 


iii)  I ssue a writ , order or direct ion in the nature of 


mandam us, commanding/ direct ing the respondent  nos.1 & 


2 to republish the final select ion result  of candidates by 


correct ly apply ing the reservat ion policy, as well as 


invoking provision prescr ibed in clause 18(12) ( ii)  of the 


advert isement  dated 01.06.2019, including the name of 


pet it ioner herein.”  


 


9. Learned counsel appearing for the pet it ioner 


has relied upon clause 18(12) ( ii)  of the 


advert isem ent  for contending that , since 


respondent  Nos. 3 to 8 had scored m ore than 45%  


m arks, which is the cut-off m arks fixed for General 


Category candidates, therefore, they should have 


been selected and recom m ended for appointm ent  


against  unreserved vacancies. Thus, he contends 


that  reject ion of pet it ioner ’s representat ion by 


Secretary, Ut tarakhand Public Service Com mission 


vide order dated 20.12.2021 and 23.03.2021 is 


unsustainable. 


 


10. Learned counsels appearing for respondent  


Nos. 1 & 2, however, contend that  as per applicable 


recruitm ent  rules, nam ely, Ut tarakhand Judicial 


Service Rules, 2005, as am ended vide not if icat ion 


dated 11.03.2011, candidates who obtained 50%  or 
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m ore m arks or corresponding grade, if any, in the 


writ ten exam inat ion, alone shall be eligible for viva-


voce/  interview, however, for  SC, ST and OBC 


candidates, requirem ent  of 50%  m arks in wr it ten 


exam inat ion was relaxed to 40% . Thus, they 


contend that  since respondent  Nos. 3 to 8 had 


availed the benefit  of relaxed cut-off m arks by 


virtue of their  caste status and without  such 


relaxat ion, respondent  Nos. 3 to 8 were not  eligible 


to be called for interview/ viva voce, therefore, they 


cannot  be selected and recom m ended for 


appointm ent  against  unreserved vacancies, even if 


they scored 45%  m arks in Main Exam inat ion and 


interview taken together. 


 


11. I t  is not  in dispute that  m ains exam inat ion was 


of 850 m arks, therefore, as per the condit ion 


contained in Rule 14( i)  of Ut tarakhand Judicial 


Service Rules, 2005, as am ended in the year 2011, 


a General Category candidate had to score 


m inim um  50%  m arks i.e. 425 m arks for being 


called for interview. 


 


12. Pet it ioner has disclosed the m arks scored by 


respondent  Nos. 3 to 8, in the m ains exam inat ion, 


in tabular form  in para 7 of the writ  pet it ion. Perusal 


thereof reveals that  respondent  No. 3 had scored 


406/ 850 m arks in m ains exam inat ion, while 


respondent  Nos. 4 and 5 had scored 400 and 401 


m arks respect ively out  of 850 in the m ains 
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exam inat ion, while respondent  Nos. 6, 7 & 8 had 


scored 395, 392 & 383 m arks respect ively in m ains 


exam inat ion out  of total 850 m arks. Thus, all the 


pr ivate respondents had scored less m arks than 


what  was required of a General Category candidate 


and they were called for interview by giv ing benefit  


of relaxed standard, m eant  for Other Backward 


Classes.  


 


13. Law is well set t led that  if a reserved category 


candidate gets selected for appointm ent  to a post  


without  get t ing any relaxat ion in eligibility cr iter ia, 


then he has to be appointed against  unreserved 


post . The observat ion m ade by Hon’ble Suprem e 


Court ,  in para 5 of the judgm ent  rendered in the 


case of Post  Graduate I nst itute of Medical 


Educat ion &  Research, Chandigarh and others 


Vs. K.L. Narasim han and another, reported in 


( 1 9 9 7 )  6  SSC 2 8 3  would be apposite, which is 


ext racted below: -  


“5. …………I t  is set t led law that  if a Dalit  or Tr ibe candidate 


gets selected for adm ission to a course or appointment  to 


a post  on the basis of merit  as general candidate, he 


should not  be t reated as reserved candidate. Only one who 


does get  adm ission or appointment  by vir tue of relaxat ion 


of eligibility cr iter ia should be t reated as reserved 


candidate.”  


 
14. I n the case of Governm ent  ( NCT of Delhi 


and others v. Pradeep Kum ar and others) , 


reported in ( 2 0 1 9 ) 1 0  SCC 1 2 0 , Hon’ble Suprem e 


Court  held that  a reserved category candidate 


cannot  com pete for open category vacancies 
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despite scor ing m arks sufficient  for his select ion 


against  such category, if he has availed the benefit  


of relaxed standard given to OBC category 


candidate. Paragraph nos. 20 and 21 of the said 


judgm ent  are reproduced below: -  


“20 I t  is important  to keep in m ind that  the respondents 


are compet ing for general category vacancies. All others in 


this group have obtained their  CTET eligibility qualif icat ion, 


securing the norm al pass marks without  availing any 


relaxat ion of pass norms. On the other hand, the 


respondents despite their  lesser marks in the CTET 


exam inat ion, could qualify only because they availed the 


relaxat ion benefits as OBC category exam inees. Their 


eligibility qualif icat ion is secured under relaxed norms 


meant  for OBC category and therefore we do not  think it  is 


proper to consider them to be eligible for the general 


category vacancies and content ion to the cont rary is 


unacceptable. 


21. The respondents with their  CTET qualif icat ion under 


relaxed norms would be eligible for OBC category 


posts provided their  OBC status is cert ified and recognized 


by the Delhi government . But  such not  being the case, 


they are ineligible for the reserved category vacancies. To 


allow them to m igrate and compete for the open category 


vacancies would not  be perm issible simply because they 


have secured the CTET qualificat ion with relaxat ion of pass 


marks meant  for those belonging to the OBC category. As 


the respondents have not  secured the normal pass marks 


for general category, their  eligibilit y for the general 


category vacancies is not  secured. Therefore, their 


performance in the select ion exam inat ion would be of no 


relevance, in the present  process.”  


 


 


15. Since pet it ioner has relied upon clause 18 (12)  


( ii)  of the advert isem ent  dated 01.06.2019 while 


respondents have relied upon Clause 18 (12)  ( i)  of 


the said advert isem ent , therefore, ent ire Clause 18 


(12)  is reproduced below: -  


 **18 ¼12½ U; wu r e  v g Zd  v ad %& ¼i½  mRr j k[ k. M U; kf; d  l so k 


¼l a’ kks/ ku ½ fu ; e ko y h&2011 d s i zkfo / kku ku ql kj  fy f[ kr  i j h{kk e sa 50 


i zfr ’ kr  ; k ml l s v f/ kd  v ad  ; k r Rl e ku  J s. kh] ; fn  d ksb Z g ks] 


i zkIr  d j u s o ky s l Hkh v H; FkhZ e kSf[ kd  i j h{kk d s fy ,  i k=  g ksax s] 


i j Ur q ; g  fd  fy f[ kr  i j h{kk e sa 40 i zfr ’ kr  ; k ml l s v f/ kd  v ad  


7 







 


2025:UHC:1808-DB 


 


; k r Rl e ku  J s. kh] ; fn  d ksb Z g ks] i zkIr  d j u s o ky s v u ql wfp r  


t kfr ; ksa] v u ql wfp r  t u t kfr ; ksa r Fkk v U;  fi N M+k o x Z d s v H; FkhZ 


e kSf[ kd  i j h{kk d s fy ,  i zk=  g ksax s**A 
 


 , sl s v H; FkhZ t ks d EI; wVj  l ap ky u  d s v k/ kkj Hkwr  K ku  d h 


i zk; ksfx d  i j h{kk e sa 40 i zfr ’ kr  l s d e  v ad  i zkIr  d j sax s] mu d h 


e q[ ;  i j h{kk d h mRr j  i qfLr d kv ksa d k e wY; kad u  u g h fd ; k t k; sx kA 
 


 ¼ii½ mRr j k[ k. M y ksd  l so k v k; ksx  i j h{kk i fj . kke  fu e kZ. k 


i zfd z; k fu ; e ko y h&2012 ¼l e ; &l e ;  i j  ; Fkk l a’ kksf/ kr ½ d s 


v u ql kj  v H; fFkZ; ksa d ks v afr e  p ; u  g sr q fu ; e ko y h } kj k fu / kkZfj r  


U; wu r e  v g Zd  v ad  ; Fkk&l ke kU;  J s. kh , o a l Ec fU/ kr  mi J s. kh d s 


i n ksa g sr w i j h{kk e sa i w. kkZad  d k U; wu r e  v g Zd kj h v ad  45 i zfr ’ kr ] 


v kfFkZd  : i  l s d e t ksj  o x Z , o a l Ec fU/ kr  mi J s. kh d s fy ,  v kj f{kr  


i n ksa g sr q U; wu r e  v g Zd kj h v ad  40 i zfr ’ kr ] v U;  fi N M+k o x Z J s. kh 


, o a l Ec fU/ kr  mi  J s. kh d s fy ,  v kj f{kr  i n ksa g sr q U; wu r e  v g Zd kj h 


v ad  40 i zfr ’ kr  r Fkk v u ql wfp r  t kfr @ v u ql wfp r  t u t kfr  , o a 


l Ec fU/ kr  mi  J s. kh d s fy ,  v kj f{kr  i n ksa g sr q v g Zd kj h v ad  35 


i zfr ’ kr  i zkIr  d j u k v fu o k; Z g SA** 


 


16. A careful perusal of Clause 18 (12)  ( i)  reveals 


that  requirem ent  of scor ing m inim um  50%  m arks in 


the m ain exam inat ion, which is relaxable for 


reserved category candidates, is taken from  the 


Recruitm ent  Rules applicable for the post  of Civ il 


Judge. The condit ion m ent ioned in Clause 18 (12)  


( ii)  of the advert isem ent , which lays down the 


m inim um  cut  off m arks for final select ion of 


candidates belonging to different  categor ies is taken 


from  Ut tarakhand Public Service Com m ission 


Exam inat ion Result  Preparat ion (Procedure)  Rules, 


2012.  


 


17. Pet it ioner has relied upon Clause 18 (12)  ( ii)  


for contending that  respondent  nos. 3 to 8 are 


ent it led to be selected against  unreserved vacancies 


by virtue of their score of m arks in wr it ten +  


interview, which is m ore than 45% .  
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18. The said content ion, however, cannot  be 


accepted. Every select ion has to be m ade st r ict ly as 


per the applicable recruitm ent  rules, and the 


Procedure Rules, if any, fram ed by the Select ing 


Body/ Public Service Com m ission cannot  overr ide 


the express provisions of the recruitm ent  rules. I n 


other words, the Rules fram ed by the select ing 


body have to give way to the Recruitm ent  Rules. As 


per the Recruitm ent  Rules, respondent  nos. 3 to 8 


were not  eligible to be called for interview in the 


absence of relaxat ion m eant  for reserved category 


candidates. After having availed the benefit  of 


relaxed standard of m erit  in the m ain exam inat ion, 


respondent  nos. 3 to 8 could not  have been 


recom m ended for appointm ent  against  unreserved 


vacancies. Thus, the course adopted by 


Ut tarakhand Public Service Com m ission cannot  be 


faulted. There is no illegality in the order passed by 


the Com m ission on the representat ions subm it ted 


by pet it ioner.  


 


19. Thus, there is no scope for interference in the 


m at ter. The writ  pet it ion fails and is dism issed. No 


order as to costs.  


 
 


 


( Ashish Naithani, J.)      ( Manoj  Kum ar Tiw ari, J.)  


     17.03.2025 
Arti 
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IN THE HIGH COURT OF UTTARAKHAND AT 


NAINITAL  
 


W rit  Pet it ion ( S/ B)  No. 2 6 9  of 2 0 1 5  


    
 


Sanjay Joshi                   … Pet it ioner  
 


 


Versus 


 
State of Ut tarakhand & Others   … Respondents 


 


     
Mr. I shwar Dat t  Paliwal, Advocate, for the pet it ioner.   
 


Mr. Pooran Singh Bisht ,  Addit ional CSC, for the State.  
 


 
 


J U D G M E N T 
 
 
 


Hon’ble Manoj  Kum ar Tiw ari, J. 


Hon’ble Ashish Naithani, J. 
 


( Per: Manoj  Kum ar Tiw ari, J.)  
 
 
    


   Minor punishm ent  of censure was 


given to the pet it ioner by Superintendent  of 


Police, Alm ora, vide order dated 16.3.2012. 


Pet it ioner filed appeal against  the said 


punishm ent , which was dism issed by I nspector 


General of Police, Pithoragarh Range, 


Pithoragarh, vide order dated 8.11.2012. 


Revision pet it ion filed by the pet it ioner against  


the punishment  order was dism issed by the 


Addit ional Director General, Administ rat ion, 


vide order dated 1.10.2013. Pet it ioner 


challenged the aforesaid three orders by filing 


Claim  Pet it ion No. 14/ N.B./ SB/ 2014. His claim  


pet it ion has been dism issed by Ut tarakhand 


Public Services Tribunal vide judgment  dated 


11.2.2015. Thus feeling aggrieved, pet it ioner 


has filed this writ  pet it ion, challenging the 


judgment  rendered by learned Tribunal.   
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2.  I t  t ranspires that  pet it ioner was 


posted as I n-charge, Police Stat ion 


Som eshwar, Dist r ict  Almora in the year 2012, 


while process of assem bly elect ions was on;  


one Sm t . Rekha Arya was contest ing elect ion 


from  Someshwar Legislat ive Const ituency;  her 


husband Girdhari Lal Sahu, who was resident  


of Bareilly (U.P.) , had long crim inal history and 


there was apprehension that  he m ay influence 


voters by extending threat  or inducem ent  


during the elect ions.  


 


3.  According to pet it ioner, based on a 


report  submit ted by him , SDM concerned had 


passed an order under Sect ion 144 CrPC, 


rest raining Mr. Girdhari Lal Sahu from  entering 


into Som eshwar Tehsil and thereafter the order 


of SDM was st r ict ly im plemented by him . 


Learned Counsel for the pet it ioner submits that   


pet it ioner was issued a com mendat ion 


cert ificate by Superintendent  of Police, Almora, 


on  31.2.2012, for conduct ing assem bly 


elect ions peacefully.  


 


4.  Learned State Counsel, however, 


submits that  pet it ioner was negligent  in his 


dut ies and he did not  take necessary steps for 


prevent ing Mr. Girdhari Lal Sahu from  


influencing voters and there were complaints 


received that  Mr. Sahu had threatened voters 


for cast ing votes in favour of his wife and he 


was found m oving in a vehicle with ‘Press’ 


writ ten on it ;  it  was incum bent  upon the 


pet it ioner to get  Mr. Sahu bound under Sect ion 







 3 


107/ 116 CrPC, which he did not  do. Thus the 


m inor punishm ent , which has been im posed 


upon the pet it ioner, is just  and proper in the 


facts and circumstances of the case.   


 


5.  Learned Tribunal has considered the 


r ival content ions m ade by the part ies and 


refused to interfere with the punishm ent  


imposed by holding that  if there is som e 


m aterial against  the pet it ioner, then it  will not  


re-appreciate the evidence even though a 


different  conclusion m ay be arrived at  by the 


Court  while sit t ing in appeal over the 


punishm ent  order. Operat ive port ion of the 


impugned judgment  is ext racted below:    


  “The pet it ioner has clearly adm it ted 


in his grounds of appeal that  the husband of 


Sm t . Rekha Arya was visit ing the office of his 


wife during the course of the elect ion. Thus, it  


is apparent  that  he was violat ing the 


prohibitory order. So, the findings recorded by 


the punishing authority had sufficient  reasons 


to hold that  the pet it ioner has not  followed the 


direct ions of the authorit ies issued from t ime 


to t im e and he has not  proceeded in 


accordance with law under Sect ions 107 & 116 


of Cr.P.C. Thus, there is som e evidence against  


the pet it ioner as we have indicated earlier. 


This Court  has no power to re-appreciate as to 


whether this is sufficient  evidence or not . A 


vehicle was seized from  the office of Sm t. 


Rekha Arya and also the punishing authority 


has come to the conclusion that  the pet it ioner 


is guilty of the m isconduct . I t  is also set t led 


posit ion of law if there is som e evidence 


against  the pet it ioner then the Court  of the 


Tribunal will not  re-appreciate the evidence 


even though a different  conclusion m ay be 


arr ived by the Court  while sit t ing as appellate 


Court . I n judicial review the scope is lim ited. 


The Hon’ble Supreme Court  in Para 25 of M.V. 
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Bij lani Vs. Union of I ndia 2006 (4)  SCC 713 


has held as under: -  


“Disciplinary proceedings, however, being 


quasi-cr im inal in nature, there should be some 


evidences to prove the charge. Although the 


charges in a departm ental proceedings are not  


required to be proved like a cr im inal t r ial,  i.e., 


beyond all reasonable doubts, we cannot  lose 


sight  of the fact  that  the Enquiry Officer 


perform s a quasi- judicial funct ion, who upon 


analyzing the documents m ust  arr ive at  a 


conclusion that  there had been a 


preponderance of probability to prove the 


charges on the basis of m aterials on record. 


While doing so, he cannot  take into 


considerat ion any irrelevant  fact . He cannot  


refuse to consider the relevant  facts. He 


cannot  shift  the burden of proof. He cannot  


reject  the relevant  test im ony of the witnesses 


only on the basis of surm ises and conjectures.”  
 


I n view of the above we do not  find any m erit  


in the pet it ion. The pet it ion fails and is liable to 


be dism issed.”  
 


6.  Learned Counsel for the pet it ioner 


contends that  the view taken by the learned 


Tribunal that  it  cannot  re-appreciate evidence 


is unsustainable. He referred to sub-sect ion (1)  


to (5)  to Sect ion 5 of Ut tarakhand Public 


Service (Tribunals)  Act , 1976, which are 


ext racted below:  


  “5. Pow ers and Procedure of the 


Tribunal.—(1)(a)  The Tribunal shall not  be 


bound by the procedure laid down in the code 


of civil procedure, 1908, or the rules of 


evidence contained in the I ndian Evidence Act , 


1872, but  shall be guided by the pr inciples of 


natural just ice, and subject  to the provisions of 


this sect ion and of any rules m ade under 


sect ion 7, the Tribunal shall have power to 


regulate its own procedure ( including the fixing 


of places and t im es of its sit t ings and deciding 


whether to sit  in public or in pr ivate:  
 


 Provided that  where, in respect  of the 


subject  m at ter of a reference, a com petent  
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court  has already passed a decree or order or 


issued a writ  or direct ion, and such decree, 


order, writ  or direct ion has becom e final,  the 


pr incipal of res judicial shall apply;  


 (b)  The provisions of the Lim itat ion Act , 


1963 shall m utat is m utandis apply to reference 


under sect ion 4 as if a reference were a suit  


filed in civil court  so, however, that : -  


 ( i)  Notwithstanding the period of 


lim itat ion prescribed in the Schedule to the 


said Act , the period of lim itat ion for such 


reference shall be one year;  


 ( ii)  I n com put ing the period of lim itat ion 


the period beginning with the date on which 


the public servant  m akes a representat ion or 


prefers an appeal, revision or any other 


pet it ion (not  being a m emorial to the 


Governor) , in accordance with the rules or 


orders regulat ing his condit ions of service, and 


ending with the date on which such public 


servant  has knowledge of the final order 


passed on such representat ion, appeal, 


revision or pet it ion, as the case m ay be, shall 


be excluded:  
 


Provided that  any reference for which the 


period of lim itat ion prescribed by the Lim itat ion 


Act , 1963 is m ore than one year, a reference 


under sect ion 4 m ay be m ade within the period 


prescribed by that  Act , or within one year next  


after the com mencem ent  of the Ut tarakhand 


Public Services (Tribunals)  (Amendment)  Act , 


1985, shall affect  any reference m ade before 


and pending at  the comm encem ent  of the said 


Act . 
 


Provided further that  nothing in this clause as 


subst ituted by the Ut tarakhand Public Service 


(Tribunals)  (Amendment)  Act , 1985, Shall 


affect  any reference m ade before and pending 


at  the comm encem ent  of the said Act . 
 


 (2)  The Tribunal shall decide every 


reference expedit iously and ordinarily, every 


case shall be decided by it  on the basis of 


perusal of documents and representat ions, and 


of oral or writ ten argument , if any. 
 


 (3)  The Tribunal m ay adm it  in evidence in 


lieu of any or iginal docum ent , a copy thereof 


at tested by a gazet te officer or by a not ray. 
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 (4)  The Tribunal shall not  ordinarily call 


for or allow being adduced oral evidence, and 


m ay, if necessary, requir ing any party to file 


an affidavit . 
 


 (5)  The Tribunal shall,  for the purpose of 


holding any inquiry under this Act , have, 


subject  to the provisions of sub-sect ion (1)  the 


sam e powers as are vested in a civil court  


under the Code of Civil Procedure, 1908, while 


t rying a suit ,  in respect  of the following 


m at ters: -  


 (a)  sum m oning and enforcing the 


at tendance of any person and exam ining him  


on oath;  


 (b)  requir ing the discovery and product ion 


of documents;  


 (c)  receiving evidence on affidavits;  


 (d)  subject  to the provisions of sect ion 


123 and 124 of the I ndian Evidence Act , 1872, 


requisit ioning any public record or copy thereof 


from  any office;  


 (e)  issuing com m ission for the 


exam inat ion of witnesses or docum ents;  


 ( f)  recording a lawful agreement , 


com prom ise or sat isfact ion and m aking an 


order in accordance therewith;  


 (g)  reviewing its decision;  


 (h)  dism issing a reference for default  or 


deciding its expert ;  


 ( i)  set t ing aside an order of dism issal for 


default  or an order passed by it  ex parte;  


 ( j )  passing interlocutory orders pending 


final decision of any reference on such term s, if 


any, as it  thinks fit  to im pose;  


 (k)  any other m at ter which m ay be 


prescribed.”   
    


7.  Reliance by learned Counsel for the 


pet it ioner on sub-sect ion (1)  to (5)  to Sect ion 


5 of the aforesaid Act  is m isplaced. These 


provisions do not  perm it  the Tribunal to sit  in 


appeal over the order of punishm ent , passed 


by the com petent  authority.  
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8.  Law is well set t led that  High Court  or 


a Tribunal, const ituted under the 


Administ rat ive Tribunals Act , 1985 or 


Ut tarakhand Public Service (Tribunals)  Act , 


1976, do not  exercise the powers which are 


available to an appellate authority. I n other 


words, they cannot  subst itute their  own 


judgment  in place of the decision taken by the 


disciplinary authority. Judicial review is not  an 


appeal from a decision but  a review of the 


m anner in which the decision is m ade. Power 


of judicial review is meant  to ensure that  the 


individual receives fair  t reatment . When an 


enquiry is conducted on charges of m isconduct  


by a public servant , the Court / Tribunal is 


concerned to determ ine whether the enquiry 


was held by a com petent  officer or whether 


rules of natural just ice are com plied with;  


whether the findings or conclusions are based 


on some evidence;  whether the authority 


ent rusted with the power to hold enquiry has 


jur isdict ion, power and authority to reach a 


finding of fact  or conclusion.  


 


9.  The Court / Tribunal in its power of 


judicial review does not  act  as appellate 


authority to re-appreciate the evidence and to 


arr ive at  its own independent  findings on the 


evidence. The Court / Tribunal m ay interfere 


where the authority held the proceedings 


against  the delinquent  officer in a m anner 


inconsistent  with the rules of natural just ice or 


in violat ion of statutory rules prescribing the 


m ode of enquiry or where the conclusion or 
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finding reached by the disciplinary authority is 


based on no evidence. 


 


10.  I n the case of State Bank of I ndia v. 


Sam arendra Kishore Endow , reported as 


(1994)  2 SCC 537, Hon’ble Suprem e Court  has 


considered and discussed the scope of powers 


of the Court   while exercising judicial review of 


a punishm ent  order. Para 10 and 11 of the said 


judgment  are extracted below:  


  “1 0 . On the quest ion of 


punishment , learned counsel for the 


respondent  subm it ted that  the punishment  


awarded is excessive and that  lesser 


punishment  would meet  the ends of 


just ice. I t  m ay be not iced that  the 


im posit ion of appropriate punishm ent  is 


within the discret ion and judgment  of the 


Disciplinary Authority. I t  m ay be open to 


the appellate authority to interfere with it  


but  not  to the High Court  or to the 


Adm inist rat ive Tribunal for the reason that  


the jur isdict ion of the Tribunal is sim ilar to 


the powers of the High Court  under Art icle 


226. The power under Art icle 226 is one of 


judicial review. I t  “ is not  an appeal from  a 


decision, but  a review of the m anner in 


which the decision was m ade” . (Per Lord 


Brightm an in Chief Constable of the North 


Wales Police v. Evans and H.B. Gandhi, 


Excise and Taxat ion Officer-cum -Assessing 


Authority v. Gopinath & Sons.)  I n other 


words the power of judicial review is 


m eant  “ to ensure that  the individual 


receives fair t reatm ent  and not  to ensure 


that  the authority after according fair 


t reatment , reaches on a m at ter which it  is 


authorised by law to decide for itself,  a 


conclusion which is correct  in the eyes of 


the Court ” .  (Per Lord Marylebone in Chief 


Constable v. Evans) . I n fact  in service 


m at ters, it  was held by this Court  as far 


back as 1963 in State of A.P. v. S. Sree 


Ram a Rao, that :  
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“The High Court  is not  const ituted in 


a proceeding under Art icle 226 of the 


Const itut ion a court  of appeal over the 


decision of the authorit ies holding a 


departm ental inquiry against  a public 


servant ;  it  is concerned to determ ine 


whether the inquiry is held by an 


authority com petent  in that  behalf,  and 


according to the procedure prescribed in 


that  behalf,  and whether the rules of 


natural just ice are not  violated. Where 


there is some evidence, which the 


authority ent rusted with the duty to 


hold the inquiry has accepted and which 


evidence m ay reasonably support  the 


conclusion that  the delinquent  officer is 


guilty of the charge, it  is not  the 


funct ion of the High Court  in a pet it ion 


for a writ  under Art icle 226 to review 


the evidence and to arr ive at  an 


independent  finding on the evidence. 


The High Court  m ay undoubtedly 


interfere where the departm ental 


authorit ies have held the proceedings 


against  the delinquent  in a m anner 


inconsistent  with the rules of natural 


just ice or in violat ion of the statutory 


rules prescribing the m ode of inquiry or 


where the authorit ies have disabled 


them selves from reaching a fair  decision 


by some considerat ions ext raneous to 


the evidence and the m erits of the case 


or by allowing them selves to be 


influenced by irrelevant  considerat ions 


or where the conclusion on the very 


face of it  is so wholly arbit rary and 


capricious that  no reasonable person 


could ever have arr ived at  that  


conclusion, or on sim ilar grounds. But  


the departmental authorit ies are, if the 


inquiry is otherwise properly held, the 


sole judges of facts and if there be 


som e legal evidence on which the 


findings can be based, the adequacy or 


reliabilit y of that  evidence is not  a 


m at ter which can be perm it ted to be 


canvassed before the High Court  in a 


proceeding … under Art icle 226 of the 


Const itut ion.”  
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  1 1 . Now, com ing to the power 


of the Court  exercising judicial review to 


interfere on the quest ion of penalty, it  was 


held by a Const itut ion Bench in State of 


Orissa v. Bidyabhushan Mohapat ra thus:  


“But  the Court  in a case in which an 


order of dism issal of a public servant  is 


im pugned, is not  concerned to decide 


whether the sentence im posed, 


provided it  is just ified by the rules, is 


appropriate having regard to the gravity 


of the m isdemeanour established. The 


reasons which induce the punishing 


authority, if there has been an inquiry 


consistent  with the prescribed rules, are 


not  just iciable:  nor is the penalty open 


to review by the Court . I f the High Court  


is sat isfied that  if some but  not  all of the 


findings of the Tribunal were 


‘unassailable’,  the order of the Governor 


on whose powers by the rules no 


rest r ict ions in determ ining the 


appropriate punishm ent  are placed, was 


final,  and the High Court  had no 


jur isdict ion to direct  the Governor to 


review the penalty for as we have 


already observed the order of dism issal 


passed by a com petent  authority on a 


public servant , if the condit ions of the 


const itut ional protect ion have been 


com plied with, is not  just iciable. 


Therefore if the order m ay be supported 


on any finding as to substant ial 


m isdem eanour for which the 


punishment  can lawfully be im posed, it  


is not  for the Court  to consider whether 


that  ground alone would have weighed 


with the authority in dism issing the 


public servant . The Court  has no 


jur isdict ion if the findings of the inquiry 


officer or the Tribunal pr im a facie m ake 


out  a case of m isdemeanour, to direct  


the authority to reconsider that  order 


because in respect  of som e of the 


findings but  not  all it  appears that  there 


had been violat ion of the rules of 


natural just ice.”  


This pr inciple was reiterated in Railway 


Board, Delhi v. Niranjan Singh. The sam e 
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view was reiterated by this Court  in Union 


of I ndia v. Parma Nanda. I t  was an appeal 


from  the judgm ent  and order of an 


Adm inist rat ive Tribunal. K. Jagannatha 


Shet ty, J. speaking for the Bench observed 


in the first  instance that  the jur isdict ion of 


the Tribunal is sim ilar to the jur isdict ion of 


the High Court  in a writ  proceeding and 


then dealt  with the power of the Tribunal 


to interfere with the penalty imposed by 


the Disciplinary Authority. The learned 


Judge referred to the holding in State of 


Orissa v. Bidyabhushan Mohapat ra (quoted 


by us hereinabove)  and after referr ing to 


several other judgments of this Court , 


concluded thus:  (SCC p. 189, para 27)  


“We m ust  unequivocally state that  


the jur isdict ion of the Tribunal to 


interfere with the disciplinary m at ters or 


punishment  cannot  be equated with an 


appellate jur isdict ion. The Tribunal 


cannot  interfere with the findings of the 


I nquiry Officer or com petent  authority 


where they are not  arbit rary or ut ter ly 


perverse. I t  is appropriate to rem ember 


that  the power to im pose penalty on a 


delinquent  officer is conferred on the 


com petent  authority either by an Act  of 


legislature or rules m ade under the 


proviso to Art icle 309 of the 


Const itut ion. I f there has been an 


inquiry consistent  with the rules and in 


accordance with pr inciples of natural 


just ice what  punishm ent  would m eet  


the ends of just ice is a m at ter 


exclusively within the jur isdict ion of the 


com petent  authority. I f the penalty can 


lawfully be im posed and is im posed on 


the proved m isconduct , the Tribunal has 


no power to subst itute its 


own discret ion for that  of the authority. 


The adequacy of penalty unless it  is 


m ala fide is certainly not  a m at ter for 


the Tribunal to concern itself with. The 


Tribunal also cannot  interfere with the 


penalty if the conclusion of the Inquiry 


Officer or the com petent  authority is 


based on evidence even if som e of it  is 
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found to be irrelevant  or ext raneous to 


the m at ter.”  


(em phasis supplied) ”  


 


11.  Thus the view taken by the learned 


Tribunal that  it  cannot  re-appreciate evidence 


while exercising power of judicial review 


cannot  be faulted. Learned Tribunal could have 


interfered with the punishm ent  order only if it  


reached to the conclusion that  it  was a case of 


no evidence. That  is not  the case here, as 


there appears to be som e negligence on the 


part  of the pet it ioner. Moreover, punishment  


has been imposed upon the pet it ioner after 


following the procedure as laid down in the 


applicable rules and pet it ioner was given an 


opportunity of defending him self.  Thus any 


interference with the judgm ent  rendered by 


learned Tribunal would not  be warranted. Thus 


the writ  pet it ion fails and is dism issed. No 


order as to costs.  


   


 
 


( Ashish Naithani, J.)        ( Manoj  Kum ar Tiw ari, J.)  


 


1 9 .3 .2 0 2 5  
Pr 








 
2025:UHC:1631-DB 


 


HIGH COURT OF UTTARAKHAND AT NAINITAL 


Writ Petition Service Bench No. 309 of 2016 


10 March, 2025 


Tajbar Singh                         --Petitioner 
 


Versus 


 


State Of Uttarakhand and Others               --Respondents 


---------------------------------------------------------------------- 


Presence: 
 


Mr. C.K. Sharma, learned counsel for petitioner. 


Mr. P.S. Bisht, learned Additional C.S.C. for the State 


of Uttarakhand/ respondent No.1.  


Mr. Shobhit Joshi, learned counsel holding brief of Mr. 


Ashish Joshi, learned counsel for respondent Nos.2 & 


3/Uttarakhand Transport Corporation. 


 


Coram:  Hon’ble Manoj Kumar Tiwari, J.   
  Hon’ble Pankaj Purohit, J.  
 


Hon’ble Manoj Kumar Tiwari, J. (Oral) 


  This writ petition is directed against 


judgment and order dated 07.04.2014 passed by 


Uttarakhand Public Services Tribunal, Dehradun in 


Claim Petition No.39 of 2011. By the said judgment, 


challenge thrown by petitioner to punishment of 


dismissal from service, imposed by Assistant General 


Manager, Uttarakhand Road Transport Corporation 


on 15.05.2008, was turned down. 


2.  Learned counsel for the petitioner submits 


that he is challenging the impugned order only on the 


ground that learned Tribunal overlooked the fact that 


the punishment imposed upon the petitioner for the 


charge of unauthorized absence is disproportionate to 


the misconduct alleged against him. 
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3.  Learned counsel for the petitioner contends 


that the disciplinary enquiry was held strictly as per 


the applicable Rules and petitioner was given 


reasonable opportunity of defending himself. 


4.  Mr. Shobhit Joshi, learned counsel for 


respondent Nos.2 & 3 points out that petitioner was 


employed as Driver in Uttarakhand Transport 


Corporation; he was in the habit of going on leave 


without prior notice or permission; charge-sheet was 


also issued to him regarding his unauthorized 


absence between 15.05.2007 to 30.06.2007 which 


was duly served upon the petitioner, but he did not 


submit any reply; report submitted by enquiry officer 


was supplied to petitioner and he was asked to show 


cause by issuing a notice, but petitioner neither 


showed any cause nor made any representation 


against the findings returned by the enquiry officer.  


5.  Mr. Shobhit Joshi, learned counsel for 


respondent Nos.2 & 3 further points out that 


petitioner requested for personal hearing after 


receiving the show cause notice and he was given 


time to appear personally before the disciplinary 


authority, but he failed to present himself for hearing 


and order of dismissal was passed, based on the 


findings returned by the enquiry officer. 


6.  The sole ground for challenging the 


punishment order and also the judgment passed by 


learned Tribunal is that the punishment imposed 


upon the petitioner is disproportionate to the nature 


and gravity of charge leveled against the petitioner. 
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Law is well settled that a Constitutional Court or a 


Tribunal in exercise of power of judicial review cannot 


go into the question of quantum of punishment nor 


can they interfere with the punishment only on the 


ground that it is excessive, unless there is a finding 


returned, backed by cogent reasons that the 


punishment imposed is shockingly disproportionate 


to the charge leveled against the concerned employee. 


The punishment imposed upon the petitioner cannot 


be said to be shockingly disproportionate to the 


alleged misconduct. As Driver in Uttarakhand 


Transport Corporation, petitioner was required to 


report for duties in time and habitual absenteeism 


cannot be tolerated in any organization. State 


Transport Corporations have been established to 


provide timely transport services to the masses and 


the tendency of absenteeism amongst employees of 


State Transport Corporation seriously affects the 


quality of service provided to the masses and also the 


income of the Corporation. 


7.  Hon’ble Supreme Court in the case of U.P. 


State Road Transport Corporation, Dehradun Vs. 


Suresh Pal, reported as (2006) 8 SCC 108, has held 


as under:- 


“8. Normally, the courts do not substitute the 
punishment unless they are shockingly 
disproportionate and if the punishment is interfered 
or substituted lightly in the punishment in exercise 
of their extraordinary jurisdiction then it will amount 
to abuse of the process of court. If such kind of 
misconduct is dealt with lightly and courts start 
substituting the lighter punishment in exercising the 
jurisdiction under Article 226 of the Constitution 
then it will give a wrong signal in the Society. All the 
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State Road Transport Corporations in the country 
have gone in red because of the misconduct of such 
kind of incumbents, therefore, it is the time that 
misconduct should be dealt with iron hands and not 
leniently. 
9. Learned counsel for the appellant invited our 
attention to a decision of this Court in the case 
of Regional Manager, U.P. SRTC v. Hoti Lal & Anr., 
reported in [2003] 3 SCC 605, wherein, this Court 
has very categorically held that a mere statement 
that it is disproportionate would not suffice to 
substitute a lighter punishment. This Court held as 
under: 


"The court or tribunal while dealing with 
the quantum of punishment has to record 
reasons as to why it is felt that the 
punishment was not commensurate with the 
proved charges. The scope for interference is 
very limited and restricted to exceptional 
cases. In the impugned order of the High 
Court no reasons whatsoever have been 
indicated as to why the punishment was 
considered disproportionate. Failure to give 
reasons amounts to denial of justice. A mere 
statement that it is disproportionate would not 
suffice. It is not only the amount involved but 
the mental set-up, the type of duty performed 
and similar relevant circumstances which go 
into the decision-making process while 
considering whether the punishment is 
proportionate or disproportionate. If the 
charged employee holds a position of trust 
where honesty and integrity are inbuilt 
requirements of functioning, it would not be 
proper to deal with the matter leniently. 
Misconduct in such cases has to be dealt with 
iron hands. Where the person deals with 
public money or is engaged in financial 
transactions or acts in a fiduciary capacity, 
the highest degree of integrity and 
trustworthiness is a must and 
unexceptionable. Judged in that background, 
conclusions of the Division Bench of the High 
Court are not proper." 


 


8.  Charge against petitioner as mentioned in 


the charge-sheet is serious enough, as he remained 


absent without any information to the employer 
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continuously for 45 days and he did not resume 


duties even after issuance of charge-sheet. Since, the 


disciplinary enquiry was held as per the applicable 


Rules and reasonable opportunity of defending 


himself was given to the petitioner during disciplinary 


enquiry, therefore, we do not find any reason to 


interfere with the impugned judgment. Learned 


Tribunal rightly refused to interfere with the 


quantum of punishment in view of the settled legal 


position, as discussed above. Thus, we do not find 


any reason to interfere with the judgment rendered 


by learned Tribunal. Accordingly, the writ petition 


fails and is dismissed. 


9.  Pending application(s), if any, also stands 


disposed of. 


 


 


 


  


(Pankaj Purohit, J.)         (Manoj Kumar Tiwari, J.) 


       10.03.2025 


PN/-        
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HIGH COURT OF UTTARAKHAND AT NAINITAL 


Writ Petition Service Bench No. 337 of 2021 


05 March, 2025 


 


State of Uttarakhand and another                --Petitioners 


 


Versus 


 


Suresh Chandra                                         --Respondent 


 


Presence:- 


Mr. J.P. Joshi, learned Additional Advocate General along with Mr. 


G.S. Negi, learned Additional C.S.C for the State/petitioners. 


Mr. A.S. Rawat, learned Senior Counsel assisted by Mr. Girveer 


Chand, learned counsel for the respondent.  


 


Hon'ble Manoj Kumar Tiwari, J. 


Hon'ble Vivek Bharti Sharma, J. 


 


JUDGMENT: (per Hon'ble Shri Manoj Kumar Tiwari, J) 


 


  This writ petition is directed against the 


judgment and order dated 29.05.2020 passed by 


Uttarakhand Public Services Tribunal, Dehradun in 


Claim Petition No.71/DB/2019, “Suresh Chandra Vs. 


State of Uttarakhand and another”. 


2.  By the said judgment, claim petition filed by 


respondent was partly allowed and the punishment 


imposed upon respondent was modified. 


3.  Operative portion of the judgment rendered by 


learned Tribunal is extracted below:- 


  “41. The claim petition is partly allowed and 
partly dismissed. Such part of the impugned order 
(Annexure:A1) which provides for the recovery of 
Rs.3478.89 is hereby affirmed. So far as the 
remaining part of the impugned order relating to 
stoppage of increments with cumulative effect is 
concerned, the same is hereby set aside.” 
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4.  The judgment rendered by the learned Tribunal 


is challenged mainly on the ground that learned Tribunal 


has erred in holding that there are mitigating 


circumstances for interfering with the quantum of 


punishment, while there is no mitigating circumstance 


whatsoever for such interference. 


5.  It is contended on behalf of the petitioners that 


the Disciplinary Authority had imposed punishment of 


stoppage of two increments with cumulative effect upon 


respondent vide order dated 07.05.2019 and recovery of 


₹3,478.89/- was also ordered to be made from 


respondent by the same order. 


6.  Learned counsel for the petitioners submits 


that the punishment of stoppage of two increments with 


cumulative effect was set aside by the learned Tribunal, 


treating it to be excessive and only the order for recovery 


of ₹3,478.89/- was maintained. This, according to 


learned counsel for the petitioners, is impermissible as 


there is no finding returned by the learned Tribunal that 


the punishment imposed upon respondent was 


shockingly disproportionate to the nature and gravity of 


charges against respondent, which is condition precedent 


for interfering with quantum of punishment. 


7.  In support of his first contention, learned State 


Counsel has placed reliance upon the judgment rendered 


by Hon’ble Supreme Court in the case of State Bank of 


India and another Vs. K.S. Vishwanath, (2022) 15 


SCC 190. Paragraph nos.20 and 21 of the said judgment 


are extracted below:- 


  “20. That thereafter this Court has observed 


and held in paras 7, 8 and 15 as under: (N. Gangaraj 
case [State of Karnataka v. N. Gangaraj, (2020) 3 
SCC 423: (2020) 1 SCC (L&S) 547] , SCC pp. 426 & 
430) 
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  “7. The disciplinary authority has taken 
into consideration the evidence led before the 


IO to return a finding that the charges levelled 
against the respondent stand proved. 


 8. We find that the interference in the 
order of punishment by the Tribunal as 


affirmed [State of Karnataka v. N. Gangaraj, 
2011 SCC OnLine Kar 4510] by the High Court 
suffers from patent error. The power of judicial 
review is confined to the decision-making 
process. The power of judicial review conferred 
on the constitutional court or on the Tribunal 
is not that of an appellate authority. 


*** 


15. The disciplinary authority agreed with 
the findings of the enquiry officer and had 
passed an order of punishment. An appeal 


before the State Government was also 
dismissed. Once the evidence has been 
accepted by the departmental authority, in 


exercise of power of judicial review, the 
Tribunal or the High Court could not interfere 
with the findings of facts recorded by 
reappreciating evidence as if the courts are the 


appellate authority. We may notice that the 
said judgment has not noticed the larger Bench 
judgments in S. Sree Rama Rao [State of 
A.P. v. S. Sree Rama Rao, 1963 SCC OnLine SC 


6 : AIR 1963 SC 1723] and B.C. 
Chaturvedi [B.C. Chaturvedi v. Union of India, 
(1995) 6 SCC 749 : 1996 SCC (L&S) 80] as 


mentioned above. Therefore, the orders passed 
by the Tribunal and the High Court [State of 
Karnataka v. N. Gangaraj, 2011 SCC OnLine 
Kar 4510] suffer from patent illegality and thus 


cannot be sustained in law.” 


  21. Applying the law laid down by this Court in 
the aforesaid decisions to the facts of the case on 
hand, we are of the opinion that the High Court has 
committed a grave error in interfering with the order 
passed by the disciplinary authority dismissing the 
respondent delinquent officer from service. The High 


Court has erred in reappreciating the entire evidence 
on record and thereafter interfering with the findings 
of fact recorded by the enquiry officer and accepted 
by the disciplinary authority. By interfering with the 


findings recorded by the enquiry officer which as 
such were on appreciation of evidence on record, the 
order passed by the High Court suffers from patent 
illegality. From the findings recorded by the enquiry 


officer recorded hereinabove, it cannot be said that 
there was no evidence at all which may reasonably 
support the conclusion that the Delinquent officer is 


guilty of the charge.” 


[Emphasis Supplied] 
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8.  In support of second submission of learned 


State Counsel that interference of Courts/Tribunal on the 


quantum of punishment is permissible only when the 


punishment imposed was shockingly disproportionate to 


the nature and gravity of charge, learned State Counsel 


has placed reliance on various judgments which shall be 


discussed hereinafter. 


9.  Law is well settled that Courts should not 


interfere with the decision taken by an Administrative 


Authority unless it is shown that the decision is illogical 


or suffers from procedural impropriety or is shocking to 


the conscience of Court, in the sense that it is in defiance 


of logic or moral standards, and Courts would not go into 


the correctness of decision made by Administrative 


Authority nor should they substitute its decision to that 


of an Administrative Authority. The scope of judicial 


review is limited to the deficiency in the decision making 


process and not the decision itself. 


10.  Learned State Counsel also relied upon another 


judgment rendered by the Hon’ble Supreme Court in the 


case of Lucknow Kshetriya Gramin Bank and another 


Vs. Rajendra Singh reported in (2013) 12 SCC 372. 


Paragraph nos.15 and 19 of the said judgment are 


extracted below:- 


  “15. As is clear from the above that the judicial 
review of the quantum of punishment is available with 
a very limited scope. It is only when the penalty 
imposed appears to be shockingly disproportionate to 
the nature of misconduct that the courts would frown 
upon. Even in such a case, after setting aside the 
penalty order, it is to be left to the 
disciplinary/appellate authority to take a decision 
afresh and it is not for the court to substitute its 
decision by prescribing the quantum of punishment. 


  16….. 


  17…. 


  18…. 
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  19. The principles discussed above can be 
summed up and summarised as follows: 


  19.1. When charge(s) of misconduct is proved in 
an enquiry the quantum of punishment to be imposed 
in a particular case is essentially the domain of the 
departmental authorities. 


  19.2. The courts cannot assume the function of 
disciplinary/departmental authorities and to decide 
the quantum of punishment and nature of penalty to 
be awarded, as this function is exclusively within the 
jurisdiction of the competent authority. 


  19.3. Limited judicial review is available to 
interfere with the punishment imposed by the 
disciplinary authority, only in cases where such 
penalty is found to be shocking to the conscience of 
the court. 


  19.4. Even in such a case when the punishment 
is set aside as shockingly disproportionate to the 
nature of charges framed against the delinquent 
employee, the appropriate course of action is to remit 
the matter back to the disciplinary authority or the 
appellate authority with direction to pass appropriate 
order of penalty. The court by itself cannot mandate 
as to what should be the penalty in such a case. 


  19.5. The only exception to the principle stated 
in para 19.4 above, would be in those cases where the 
co-delinquent is awarded lesser punishment by the 
disciplinary authority even when the charges of 
misconduct were identical or the co-delinquent was 
foisted with more serious charges. This would be on 
the doctrine of equality when it is found that the 
employee concerned and the co-delinquent are equally 
placed. However, there has to be a complete parity 
between the two, not only in respect of nature of 
charge but subsequent conduct as well after the 
service of charge-sheet in the two cases. If the co-
delinquent accepts the charges, indicating remorse 
with unqualified apology, lesser punishment to him 


would be justifiable.” 


[Emphasis Supplied] 


11.  In the case of Indian Oil Corporation Limited 


Vs. Rajendra D. Harmalkar (2022) 17 SCC 361,  


Hon’ble Supreme Court considered and discussed various 


judgments on the scope of judicial review of punishment 


order passed in disciplinary proceedings. Paragraph 


nos.19, 20, 21 and 29 of the said judgments are 


reproduced below: 


 “19. In Om Kumar (2001) 2 SCC 386, this 
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Court, after considering the Wednesbury principles 
and the doctrine of proportionality, has observed and 


held that the question of the quantum of punishment 
in disciplinary matters is primarily for the 
disciplinary authority to order and the jurisdiction of 
the High Courts under Article 226 of the Constitution 


or of the Administrative Tribunals is limited and is 
confined to the applicability of one or other of the 
well-known principles known as “Wednesbury 


principles”. In Wednesbury Case, it was said that 
when a statute gave discretion to an administrator to 
take a decision, the scope of judicial review would 
remain limited. Lord Greene further said that 


interference was not permissible unless one or the 
other of the following conditions was satisfied, 
namely, the order was contrary to law, or relevant 


factors were not considered, or irrelevant factors 
were considered, or the decision was one which no 
reasonable person could have taken. 


 20. In B.C. Chaturvedi v. Union of India (1995) 
6 SCC 749, in para 18, this Court observed and held 
as under: (SCC p. 762). 


 “18. A review of the above legal position 


would establish that the disciplinary authority, 
and on appeal the appellate authority, being 
fact-finding authorities have exclusive power to 


consider the evidence with a view to maintain 
discipline. They are invested with the discretion 
to impose appropriate punishment keeping in 
view the magnitude or gravity of the 


misconduct. The High Court/Tribunal, while 
exercising the power of judicial review, cannot 
normally substitute its own conclusion on 
penalty and impose some other penalty. If the 


punishment imposed by the disciplinary 
authority or the appellate authority shocks the 
conscience of the High Court/Tribunal, it 


would appropriately mould the relief, either 
directing the disciplinary/appellate authority to 
reconsider the penalty imposed, or to shorten 
the litigation, it may itself, in exceptional and 


rare cases, impose appropriate punishment 
with cogent reasons in support thereof.” 


 “21. In Lucknow Kshetriya Gramin Bank v. 
Rajendra Singh, in para 19, it was observed and held 
as under: (SCC p. 382) 


  “19. The principles discussed above can 
be summed up and summarised as follows: 


  19.1. When charge(s) of misconduct is 
proved in an enquiry the quantum of 
punishment to be imposed in a particular case 


is essentially the domain of the departmental 
authorities. 


  19.2. The courts cannot assume the 
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function of disciplinary/departmental 
authorities and to decide the quantum of 


punishment and nature of penalty to be 
awarded, as this function is exclusively within 
the jurisdiction of the competent authority. 


  19.3. Limited judicial review is available 


to interfere with the punishment imposed by 
the disciplinary authority, only in cases where 
such penalty is found to be shocking to the 


conscience of the court. 


  19.4. Even in such a case when the 
punishment is set aside as shockingly 
disproportionate to the nature of charges 


framed against the delinquent employee, the 
appropriate course of action is to remit the 
matter back to the disciplinary authority or the 
appellate authority with direction to pass 


appropriate order of penalty. The court by itself 
cannot mandate as to what should be the 
penalty in such a case. 


  19.5. The only exception to the principle 
stated in para 19.4 above, would be in those 
cases where the co-delinquent is awarded 
lesser punishment by the disciplinary authority 


even when the charges of misconduct were 
identical or the co-delinquent was foisted with 
more serious charges. This would be on the 
doctrine of equality when it is found that the 


employee concerned and the co-delinquent are 
equally placed. However, there has to be a 
complete parity between the two, not only in 


respect of nature of charge but subsequent 
conduct as well after the service of charge-
sheet in the two cases. If the co-delinquent 
accepts the charges, indicating remorse with 


unqualified apology, lesser punishment to him 
would be justifiable.” 


 29. In any case in the facts and 
circumstances of the case and for the reasons stated 


above and considering the charge and misconduct of 
producing the fake and false SSLC Certificate proved, 
when a conscious decision was taken by the 


disciplinary authority to dismiss him from service, 
the same could not have been interfered with by the 
High Court in exercise of powers under Article 226 of 
the Constitution of India. The High Court has 


exceeded in its jurisdiction in interfering with the 
order of punishment imposed by the disciplinary 
authority while exercising its powers under Article 
226 of the Constitution of India.” 


12.  In the case of State of Tamil Nadu and 


Another Vs. M. Mangayarkarasi and Others (2019) 15 
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SCC 515, Hon’ble Supreme Court reiterated that “the 


imposition of a penalty in disciplinary proceeding lies in 


the sole domain of the employer. Unless the penalty is 


found to be shockingly disproportionate to the charges 


which are proved, the element of discretion which is 


attributed to the employer cannot be interfered with”. 


13.  In the case of U.P. State Road Transport 


Corporation, Dehradun Vs. Suresh Pal (2006) 8 SCC 


108, the Hon’ble Supreme Court in paragraph no.8 held 


as under:- 


 “8. Normally, the courts do not substitute the 
punishment unless they are shockingly 
disproportionate and if the punishment is interfered 
or substituted lightly in the punishment in exercise 


of their extraordinary jurisdiction then it will amount 
to abuse of the process of court. If such kind of 
misconduct is dealt with lightly and the courts start 


substituting the lighter punishment in exercising the 
jurisdiction under Article 226 of the Constitution 
then it will give a wrong signal in the society. All the 
State Road Transport Corporations in the country 


have gone in red because of the misconduct of such 
kind of incumbents, therefore, it is time that 
misconduct should be dealt with an iron hand and 
not leniently.”  


 


14.  In the present case there is no finding by 


learned Tribunal that the punishment imposed upon the 


respondent is shockingly disproportionate to the gravity 


of charge. 


15.  Learned Tribunal has pointed out certain 


mitigating circumstances for imposing lesser punishment 


upon the respondent, however, there is no finding that 


the punishment imposed by the Disciplinary Authority 


was shockingly disproportionate to the nature and 


gravity of charges. The course adopted by learned 


Tribunal is not available to Court or Tribunal exercising 


power of judicial review. Thus, in view of the law of the 
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land, as discussed above, the impugned judgment is 


unsustainable. Moreover, a Court or Tribunal can remit 


the matter back to the Disciplinary Authority for 


imposing appropriate penalty, if it comes to the 


conclusion that punishment imposed is shockingly 


disproportionate, but a Court cannot itself decide the 


punishment to be given. 


16.  Mr. A.S. Rawat, learned Senior Counsel 


appearing for respondent contended that the scheme in 


question, namely, Accelerated Irrigation Benefit Scheme, 


was looked after by the Assistant Engineer of the 


concerned Sub-division, Gram Pradhan and Up-Pradhan 


of the concerned village and his client had nothing to do 


with the said scheme and he was charge-sheeted merely 


because he happened to be Executive Engineer of the 


concerned Division. 


17.  Learned counsel for the petitioners, however, 


submits that this contention raised by learned Senior 


Counsel for respondent is contrary to pleadings made in 


paragraph no.11 of the counter affidavit. 


18.  Be that as it may, while exercising power of 


judicial review in such matters, this Court does not sit in 


appeal over the punishment order by reassessing 


evidence and this Court has to examine as to whether 


disciplinary inquiry was held, as per the applicable rules, 


or the charge-sheeted employee was given reasonable 


opportunity of defending himself. This Court will not 


examine evidence so as to ascertain the extent of 


culpability of the petitioners, in its writ jurisdiction. 


19.  As discussed above, impugned judgment 


nowhere indicates that the punishment of withholding of 


increments with cumulative effect is shockingly 
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disproportionate to nature and gravity of charges. No 


reason has also been indicated for interfering with the 


quantum of punishment except that it is excessive. For 


the reasons indicated above, impugned judgment dated 


29.05.2020 deserves to be set aside and the same is 


accordingly set aside. 


20.  Claim Petition No.71/DB/2019 is restored to 


the file of learned Tribunal. Learned Tribunal shall decide 


the claim petition filed by respondent, on merits afresh.  


21.  Pending applications, if any, also stand 


disposed of. 


 


 


    ( Vivek Bharti Sharma, J.)             (Manoj Kumar Tiwari, J.)           
                         05.03.2025 
SS 
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I N  THE HI GH COURT OF UTTARAKHAND AT 


NAI NI TAL 


  


W rit  Pet it ion ( S/ B)  No.3 5 9  of 2 0 1 4  


 


Mahendra Singh                       . . .Pet it ioner 


Vs. 


 


 


Public Service Tribunal & others         . ..  Respondents 
 


Presence: 
 


Mr. M.C. Pant , learned counsel for the pet it ioner. 


Mr. Devendra Singh Bohra, learned Standing Counsel for the 


State of Ut tarakhand.  
 


 


Coram :  Hon’ble Manoj  Kum ar Tiw ari, J.  


  Hon’ble Ashish Naithani, J.  


 


Per Manoj  K. Tiw ari, J. 
 


 Pet it ioner was serving as Constable in 


Ut tarakhand Police. A charge sheet  was issued to 


him  on 09.08.2007, containing one charge, nam ely, 


he rem ained unauthor izedly absent  from  duty 


between 07.03.2007 to 17.05.2007. Pet it ioner 


denied the charge and requested for inquiry. The 


I nquiry Officer gave full opportunity of defending 


him self to the pet it ioner and subm it ted his report  


on 21.09.2007. Based on the inquiry report , 


Disciplinary Author ity im posed punishm ent  of 


dism issal from  service v ide order dated 15.02.2008. 


Pet it ioner challenged the dism issal order in appeal, 


which was dism issed vide order dated 30.07.2008 


by the I nspector General, Garhwal Range. Pet it ioner 


thereafter f iled a revision pet it ion, which too was 


dism issed by the Addit ional Director General of 


Police v ide order dated 20.02.2009. 
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2. Pet it ioner approached Ut tarakhand Public 


Service Tr ibunal by filing a claim  pet it ion, which was 


num bered as Claim  Pet it ion No.129 of 2009. The 


Tribunal has dism issed the claim  pet it ion vide 


judgm ent  dated 04.08.2014, which is under 


challenge in this pet it ion. Pet it ioner has also 


challenged order of dism issal, order passed in 


appeal and revision, also, in this wr it  pet it ion. 


Before learned t r ibunal, pet it ioner contended;  


i.  that  charge sheet  was not  issued by the 


Disciplinary Author ity but  by the I nquiry Officer.  


ii.  Pet it ioner was not  given opportunity to cross 


exam ine the departm ental witnesses dur ing inquiry 


proceedings. 


iii.  Absence of pet it ioner was not  willful or 


deliberate but  it  was due to sudden illness. 


iv. The dism issal order as well as order passed by 


Appellate Author ity and Revisional Author ity, are 


based on surm ise and conjuncture. 


vi.  The punishm ent  im posed is too harsh and 


disproport ionate to the m isconduct  com m it ted by 


the pet it ioner. 


3. Learned t r ibunal has dealt  with all the 


content ions raised on behalf of pet it ioner. Regarding 


first  content ion it  was held that  applicable Rules, 


nam ely, U.P. Police Officers of Superintendent  Ranks 


(Punishm ent  and Appeal)  Rules, 1991 are silent  
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regarding the author ity, who is com petent  to issue 


the charge sheet , therefore, in the absence of any 


prohibit ion in the Rules, there is nothing wrong if 


Deputy Superintendent  of Police, who held the 


inquiry, issued charge sheet . Rule 7(4)  of the 


aforesaid Rules provides that  all Assistant  


Superintendents of Police and Deputy 


Superintendents of Police, who have com pleted two 


years of service as such, m ay exercise powers of 


Superintendents of Police except  the powers to 


im pose m ajor punishm ent  under Rule 4. Rule 7 of 


the aforesaid Rules, is ext racted below: -  


“7 . Pow ers of punishm ent .- (1)  The 


Governm ent  or any officer of police departm ent  


not  below the rank of Deputy I nspector-General 


m ay award any of the punishm ents m ent ioned in 


Rule 4 on any police officer. 


(2)  The Superintendent  of Police m ay award 


any of the punishm ents m ent ioned in sub-clause 


( iii)  of clause (a)  and clause (b)  of sub- rule (1) ,  


of Rule 4 on I nspectors and Sub-I nspectors.  


(3)  The Superintendent  of Police m ay award 


any of the punishm ents m ent ioned in Rule 4 on 


such police officers as are below the rank of Sub-


I nspectors. 


(4)  Subject  to the provisions contained in these 


rules all Assistant  Superintendents of Police and 


Deputy Superintendents of Police who have 


com pleted two years of service as Assistant  


Superintendents of Police and Deputy 


Superintendents of Police as the case m ay be, 


m ay exercise powers of Superintendent  of Police 


except  the powers to im pose m ajor punishm ents 


under Rule 4.”  


 


4. A Division Bench of this Court  had an occasion 


to consider sim ilar argum ent  in the case of 
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Secretary, Hom e Departm ent  and Another vs. 


Narendra Kum ar and Others 2012 (1)  UD 178 and it  


was held that  where a m inor penalty is to be m ade, 


the sam e can be im posed by Superintendent  of 


Police provided he has com pleted two years of 


service on the post , however, when a m ajor penalty 


is to be im posed, then sam e can be im posed by 


Superintendent  of Police. I t  is not  the case of 


pet it ioner that  Deputy Superintendent  of Police, 


who issued charge sheet  had not  com pleted two 


years of service, therefore, by v irtue of Rule 7(4)  


Deputy Superintendent  concerned could very well 


have exercised the powers available to 


Superintendent  of Police. The Disciplinary Author ity, 


in respect  of pet it ioner, is Superintendent  of Police, 


who passed punishm ent  order, therefore, learned 


t r ibunal was just if ied in repelling the first  


content ion, raised on behalf of pet it ioner. Regarding 


second content ion, learned t r ibunal held that  


pet it ioner did not  part icipate in disciplinary inquiry 


even though charge sheet  was duly served upon 


him , therefore, he cannot  now com plain that  copies 


of the departm ental witnesses were not  supplied to 


him . Learned t r ibunal further held that  pet it ioner 


could have requested for copy of the statem ent  of 


departm ental witnesses even after conclusion of 


inquiry, but  he never m ade such request . Moreover, 


gist  of deposit ion of witnesses was contained in the 


inquiry report , which was supplied to the pet it ioner, 
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therefore, he cannot  now com plain that  deposit ion 


of departm ental witnesses was not  supplied to him . 


Regarding the content ion that  past  conduct  of 


pet it ioner was considered by I nquiry Officer, learned 


Tribunal held that  no observat ion was m ade by the 


I nquiry Officer regarding pet it ioner ’s past  conduct  


and it  was further held that  Disciplinary Author ity 


also has not  taken into account  past  conduct  of 


pet it ioner. Regarding third content ion, learned 


Tribunal held that  unauthor ized absence from  duty 


in itself is a m isconduct  and inquiry off icer is under 


no obligat ion to return a further f inding that  


absence from  duty was deliberate or willful.  


Regarding the content ion that  due to illness 


pet it ioner could not  report  for dut ies, learned 


Tribunal held that  pet it ioner, who was a m ember of 


disciplined force, rem ained absent  from  duty 


between 07.03.2007-17.05.2007 without  any 


applicat ion or int im at ion and as per Rules, he was 


required to report  his illness to the Com petent  


Author ity, which he did not  do nor he got  him self 


m edically exam ined in a police or governm ent  


hospital. I t  was further held that  the orders 


im pugned cannot  be said to be based on 


conjectures or surm ises.  


 


5. Learned Tr ibunal has considered and discussed 


all relevant  aspects for arr iv ing at  the conclusion 


that  it  cannot  be said to be a case of no evidence so 


as to warrant  interference with punishm ent  order. 
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Learned Tr ibunal fur ther held that  disciplinary 


inquiry was held as per the applicable Rules and 


pr inciples of natural just ice were also followed and 


accordingly, dism issed the claim  pet it ion. 


6. Learned counsel for pet it ioner raised sam e 


content ions, which were raised on behalf of 


pet it ioner before learned Tr ibunal, however, we are 


not  persuaded to take a v iew different  from  the 


view taken by learned Tr ibunal. Pet it ioner is a 


m em ber of disciplined force therefore he was 


expected to st r ict ly abide by rules of conduct  m eant  


for Police officers. The punishm ent  of dism issal from 


service im posed upon pet it ioner cannot  be said to 


be disproport ionate or excessive. Hon’ble Apex 


Court  in the case of State of U.P. vs. Ashok Kum ar 


Singh (1996)  1 SCC 302 has held as follows: -  


“8. We are clearly of the opinion that  the High 


Court  has exceeded it s jur isdict ion in m odifying 


the punishm ent  while concurr ing with the finding 


of the Tribunal on facts. The High Court  failed to 


bear in m ind that  the find respondent  was a 


police constable and was serving in a disciplined 


force dem anding st r ict  adherence to the rules 


and procedures m ore than any other 


departm ent . Having not iced the fact  that  the first  


respondent  has absented him self from  duty 


without  leave on several occasions, we are 


unable to t  appreciate the High Court 's 


observat ion that  "his absence from  duty would 


not  am ount  to such a grave charge" . Even 


otherwise on the facts of t his case, there was no 


just ificat ion for the High Court  to interfere with 


the punishm ent  holding that  " the punishm ent  


does not  com m ensurate with the gravity of t he 


charge"  especially when the High Court  


concurred with the findings of t he Tribunal on 


facts. No case for interference with the 


punishm ent  is m ade out .”   
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7. Thus, we refuse to interfere with the judgm ent  


and orders, im pugned in this wr it  pet it ion. Learned 


counsel for pet it ioner then subm it ted that  learned 


Tribunal has not  considered the provisions 


contained in Regulat ion 353 of Civ il Service 


Regulat ions, which is ext racted below: -  


“353. No pension m ay be granted to an officer 


dism issed or rem oved for m isconduct , insolvency 


or insufficiency;  but  to the officer so dism issed or 


rem oved com passionate allowance m ay be 


granted when he is deserving of special 


considerat ion:  provided that  he allowances 


granted to any off icer shall not  exceed two- third 


of the pension which would have been adm issible 


to him  if he had ret ired on invalid pension.”   


 


8. Although the said content ion was not  raised 


before learned Tribunal and it  has no bear ing on the 


m erits of the case, however we dispose of the writ  


pet it ion with liberty to pet it ioner to m ake 


representat ion to the com petent  author ity claim ing 


benefit  of Regulat ion 353 of the Civ il Service 


Regulat ions. I f pet it ioner m akes such 


representat ion within two weeks, decision 


thereupon shall be taken within four m onths from  


the date of receipt  of cert if ied copy of this order.  


        


 


( Ashish Naithani, J.)      ( Manoj  Kum ar Tiw ari, J.)  


     18.03.2025 
Arti 
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HI GH COURT OF UTTARAKHAND AT NAI NI TAL 


HON’BLE THE CHI EF JUSTI CE MR. G. NARENDAR 


AND  


HON’BLE SRI  JUSTI CE ALOK MAHRA 


1 9 TH MARCH, 2 0 2 5  


 


W RI T PETI TI ON ( S/ B)  NO. 4 1 5  OF 2 0 2 3  


Sharan Singh Khat i            …...Pet it ioner 


Versus 


Union of I ndia and others  …….Respondents 
 
Counsel for the Pet it ioner  : Mr. Kart ikey Hari Gupta and Ms. I rum  


Zeba, learned counsel. 


Counsel for the State : Mr. Rajesh Sharma, learned Standing 


Counsel for Union of I ndia 


Mr. K.P. Upadhyaya, learned Senior 


Counsel assisted by Mr. Bhuvnesh 


Joshi, learned counsel for respondent  


nos. 2 and 3.  


 
 


JUDGMENT :(per Mr. G. Narendar, J.)  


  Heard learned counsel for the pet it ioner and 


learned K.P. Upadhyaya, learned Senior Counsel 


assisted by Mr. Bhuvnesh Joshi, learned counsel for 


respondent  nos. 2 and 3.  


2.  The pet it ioner is before this Court  being 


aggrieved by the order of prem ature ret irem ent  dated 


19.07.2023.  


3.  Brief facts, shorn off unnecessary details, are 


as follows:  


4.  The pet it ioner was appointed in the 


respondent-Departm ent  as Technical Assistant , Grade-
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I I I  under Special Drive for Recruitm ent  for SC /  ST 


candidates on 11.04.1997. Thereafter, the pet it ioner 


was given his first  promot ion as Technical Assistant , 


Grade- I I  vide proceedings dated 14.07.2004.  Three 


years later, by proceedings dated 20.12.2007, the 


pet it ioner was prom oted to the post  of Technical 


Assistant , Grade- I . Thereafter, by proceedings dated 


14.09.2012, the pet it ioner was prom oted from  


Technical Assistant , Grade- I  to Manager, Quality Cont rol 


(QC) . By proceedings dated 14.09.2015, the pet it ioner 


was given an special increm ent  on account  of his work 


as Manager (QC)  and eight  years thereafter, by 


proceedings dated 19.07.2023, the respondent-


Departm ent , act ing on the recom m endat ion of the 


Review Com m it tee, passed the im pugned order, by 


which the pet it ioner cam e to be com pulsor ily ret ired 


from  service and, thereby, prevent ing him  from  


com plet ing his service tenure in the norm al course.  


5. Learned counsel for the pet it ioner has subm it ted 


that  the im pugned act ion is vit iated by m ala fides,  and 


the recom m endat ion of the Review Com m it tee and the 


decision to prem aturely ret ire the pet it ioner are neither 


in public interest , nor in the interest  of the Corporat ion 


and;  that  the recom m endat ion of the Review 
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Com m it tee and the decision are m ot ivated, whim sical 


and without  there being any ground whatsoever 


m andat ing the prem ature ret irem ent  of the pet it ioner.    


 


6. He would subm it  that  the Annual Confident ial 


Reports over the last  10 years preceding the im pugned 


order are test im ony to his cont r ibut ion for the welfare 


and growth of the em ployer.  He would further subm it  


that  in 2011, the pet it ioner was given a grading of 


“outstanding, deserve next  prom ot ion” ;  that  the 


grading for the year 2012 was “Very Good, fit  for next  


prom ot ion”,’ the grading for 2013 was recorded as 


“Outstanding” ;  again for the year 2014, the pet it ioner 


was given grading of “Very Good” ;  for year 2015, again 


the grading of “Very Good”  was given;  for year 2016, 


again the grading of “Very Good”  was given;  for year 


2017, the grading of “Good”  was given;  for year 2018, 


again the grading of “Very Good”  was given;  the 


grading for year 2019 was recorded as “Outstanding” ;  


for the year 2020, the grading of “Very Good”  was 


given and finally, the grading of “Outstanding”  was 


given for the year 2021. Thus, without  a break, the 


pet it ioner has always been given gradings of “Good”  or 


“Very Good”  or “Outstanding”  in the last  decade 
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preceding the im pugned proceedings;  that  the 


em ployer /  respondent , recognizing the pet it ioner ’s 


high levels of  efficiency and dexter ity, had t im e and 


again given him  addit ional charge of several other 


depots;  that  the pet it ioner has not  been visited with 


any m ajor penalt ies;  that  despite the challenging 


circum stances and int im idat ing environm ent , he has 


rendered services to the em ployer with absolute 


devot ion and integrity;  that  there are no adverse 


ent r ies in his service records;  that  he has been visited 


with m inor penalt ies ten t im es and not  one of the 


charges pertains to integrity or dishonesty or 


m isappropriat ion.   


 


7. The com pilat ion of the office orders handing over 


addit ional charge to the pet it ioner is produced as 


Annexure-3.  


 


8. Learned counsel for the pet it ioner would subm it  


that  in his ent ire career spanning over 25 years, the 


pet it ioner has been visited with m inor penalt ies on ten 


occasions, out  of which six of the m inor penalt ies were 


im posed on the pet it ioner, while he was holding 


Category-3 post , i.e. pr ior to 2012;  that  in fact , the 
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orders im posing penalty records the penalty as a token 


penalty.  The first  penalty of stoppage of one annual 


increm ent  and recovery of an am ount  proport ional to 


loss of Rs. 44,187/ -  was im posed in the year 2003 on 


account  of there being a shortage, which shortage 


occurred on account  of the t ruck carrying wheat  


m eet ing with an accident  and the then Depot  Manager 


m anipulat ing the records to benefit  the Transporter. 


That  the pet it ioner, as an obedient  servant , did not  


lit igate the punishm ent  as the punishm ent  was a m inor 


punishm ent , and the penalty sum  of Rs. 44,187/ -  was 


sought  to be recovered in 36 installm ents.  


 


9. I n that  view, the pet it ioner, as an obedient  servant  


of the Corporat ion, endured the sam e, as the im pact  of 


the punishm ent  was very m inim al. The second penalty, 


which was im posed in the year 2010, was again a token 


sum  of Rs. 2,600/ - .  I t  was related to the receipt  of 42 


wagon rakes of de-husked grains ranging from  12%  to 


13% , which was alleged to be in violat ion of the quality 


com plaint  procedure prevalent  at  that  t im e and the 


Corporat ion im posed the token penalty of Rs. 2,600/ -  


not  only on the pet it ioner, but  on all the staff working in 


the Depot .  A copy of the order im posing penalty on 







 


2025:UHC:2001-DB 


6 


eleven officers is produced at  Page No. 148, which is 


part  of Annexure-6 to the writ  pet it ion.  The third case 


is related to receipt  of Beyond Reject ion Lim it  (BRL)  


quality from  the State Governm ent  and the acceptance 


of the BRL stock was const rued as tarnishing the im age 


of the Corporat ion, and hence, a token penalty of Rs. 


8,000/ -  and censure cam e to be im posed by order 


dated 10.09.2011.  The fourth case is again related to 


receipt  of stocks, which were found to be m arginally 


BRL stocks and yet  again, the supply was of the State 


Governm ent  and despite the stock being received at  


the r isk and cost  of the State Governm ent , the State 


Governm ent  replacing the quality of BRL, a token 


recovery of Rs. 10,000/ -  was im posed by order dated 


24.04.2012.  Again the reason for im posit ion of the 


punishm ent  was that  receiving the BRL stocks from  the 


State Governm ent  has tarnished the im age of the 


Corporat ion, though the said stock was received at  the 


r isk and cost  of the State and the sam e cam e to be 


com pensated. Despite not  suffer ing any losses, 


penalt ies have been im posed. The fifth case is also 


involving BRL stocks to the extent  of 0.3%  or 0.34% , 


and again, it  was not  the pet it ioner alone, but  four 


others were also charged and yet  again, the 
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punishm ent  of token recovery of Rs. 20,000/ -  from  all 


the charged officers was im posed.  The sixth case was 


again the case of receipt  of BRL quality r ice and the 


loss was calculated at  Rs. 24,608, but  as the receipt  of 


BRL quality r ice tarnishes the im age of the Corporat ion, 


the penalty cam e to be imposed.  The seventh case 


again is related to unloading of a rail- rake of r ice by the 


consignee, on account  of which the stocks were stacked 


in m ixed condit ion and;  that  the dam aged refract ion 


was 3.10% .  I n the next  case, the negligence of the 


loading staff was proved. Because of failure to 


thoroughly check of infestat ion, a penalty of censure 


along with token penalty of Rs. 5,000/ -  was im posed on 


the pet it ioner and another Assistant  Grade- I I  officer. 


The tenth case was related to receipt  of total 13,604 


bags into 12 wagons;  that  on an inspect ion of the 


Manager (QC)  from  regional office, it  was found that  in 


three left-over stocks, Tr ibolium  were crawling and the 


rem nant  stacks were free of pest ;  that  it  was concluded 


that  the presence of the pest  was deem ed to be on 


account  of the negligence of the pet it ioner, who was the 


Manager (QC) , one Vijay Pal Singh, AG-I (T) , Ms. 


NavpreetKaur, AG-I I (T)  and Am it  Pal, were ; joint ly 


charged and accordingly, a punishm ent  of censure with 
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token penalty of recovery of Rs. 5,000/ - , 4000/ - , 


3,000/ -  and 2,000/ -  was ordered respect ively.  The 


com pilat ion of the replies effected and the punishm ent  


im posed are produced as Annexure-6 to the writ  


pet it ion.  


 


10. Learned counsel for the pet it ioner would contend 


that  the censure and the token penalt ies were im posed 


as even the Corporat ion was aware of the m agnitude of 


the work and the abysm ally low num ber of hands to 


deal with the stocks.  He would further subm it  that  


there has never been a case of dishonesty or lack of 


integrity;  that  the pet it ioner has never faced even an 


allegat ion of “m isappropriat ion”  or any “ financial 


irregular ity”  or “gross negligence of duty” ;  that  the 


hum ongous quant ity and the few hands m akes it  


alm ost  im possible to inspect  100%  of the stocks and 


ensure that  100%  of the stock received is defect- free;  


that  the stocks received consum e ent ire rakes of the 


goods t rain and the senders are the State Governm ent . 


That  the callous at t itude of the sender has always been 


condoned, as the State’s have regular ly m ade good the 


defect ive stock. Elaborat ing further, learned counsel for 


the pet it ioner would subm it  that  it  has always been the 
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case of the Corporat ion, that  the receipt  of such goods 


tarnishes the im age of the Corporat ion.  He would 


subm it  that  this state of affairs is neither new, nor 


unique to the pet it ioner.  He would subm it  that  this 


issue is of universal character and is universal to all the 


m ajor depots as it  is hum anly im possible to inspect  


100%  of the stocks, as the stocks run into thousands of 


tones/ quintals.  He would subm it  that  the issue is not  


one of lack of efforts, but  because it  is humanly 


im possible for the sm all num ber of hands to com plete 


the inspect ion of 100%  of the stocks within the lim ited 


t im e that  is available at  the Railway yards.  That  it  is 


comm on knowledge that  if the goods are not  m oved at  


the earliest , there is every chance of pilferage or theft  


of the stock by notorious elem ents. He would subm it  


that  all these factors are within the knowledge of the 


respondent-Corporat ion and that  is the reason why 


token penalt ies and censure were im posed or 


som et im es m erely censure was im posed and 


som et im es m erely punishm ent  of token penalty cam e 


to be im posed.  He would subm it  that  if the m isconduct  


or m isdem eanors were of ser ious proport ion or 


result ing in ser ious im plicat ions, the Authorit ies would 


not  have given him  consistent  gradings of “Very Good”  
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and “Outstanding”.  That  in the last  10 years, except  in 


one year, i.e. in2017, where his services have been 


recognized and graded as “Good”, in the rem aining 


years, he has been graded as “Outstanding”  on four 


occasions, i.e. 2011, 2013, 2019, and 2021 and in 


2012, 2014, 2015, 2016, 2018, and 2020, he has been 


graded as “Very Good”, and in fact , in 2011 and 2012, 


apart  from  “Outstanding”  and “Very Good”  grading, the 


Assessing and Approving Authorit ies have held him  fit  


for prom ot ion to the next  post . 


  


11. Reiterat ing his argum ents at  the cost  of being 


repet it ive, he would subm it  that  the only allegat ion is, 


receipt  of BRL quality r ice has tarnished the im age of 


the Corporat ion when the fact  rem ains that  the 


quant ity of the defect ive quality r ice was m ade good by 


the concerned State Governm ent  and, thereby, no loss 


was occasioned to the respondent-Corporat ion.  


  


12. Per cont ra, learned Senior Counsel for the 


respondent-Corporat ion would subm it  that  a single 


instance of m isdem eanor would suffice and enable the 


em ployer to resort  to and invoke the power of 


prem ature or com pulsory ret irem ent . He would contend 
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that  an order of com pulsory ret irem ent  is neither 


st igm at ic nor is it  penal in nature, as the officer, who is 


being com pulsorily ret ired has put  in a qualify ing 


service and all service benefits pursuant  thereto are 


m ade over to such officer;  that  what  m at ters is the 


opinion and recom m endat ion of the Review Com m it tee, 


which, if found to be reasonable, is accepted and acted 


upon by the Com petent  Authority.   


 


13. That  in the instant  case, the Review Com m it tee 


has reviewed all the service record, the APARs, the 


Vigilance Report  and thereafter, found that  despite 


several punishm ents, there has been no im provem ent  


in the working of the pet it ioner, and hence the 


pet it ioner ’s cont inuat ion is not  only against  the interest  


of the Corporat ion but  also against  public interest .  


That  the writ  pet it ion is prem ature and is not  


m aintainable in view of the fact  that  the Appeal Forum , 


i.e. the Com petent  Authority, has also rejected the 


representat ion m ade by the pet it ioner and the said 


order is not  challenged.  


 


14. Learned counsel for the pet it ioner would inter ject  


and subm it  that  though the Review Com m it tee was 
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required to consider the representat ion within two 


weeks, but  the Review Com m it tee did not  adhere to the 


t im eline st ipulated under the Regulat ions result ing in 


the pet it ioner approaching this Court  and m ount ing a 


challenge to the order of com pulsory ret irem ent  and;  


that  only after the respondents were not ified of the 


filing of the writ  pet it ion was the representat ion taken-


up and rejected and, that  too, without  a speaking 


order.  He would take the Court  through the date of 


filing of the writ  pet it ion, i.e. 11.09.2023 and the order 


on the Representat ion is passed on 10.10.2023 and, 


hence, the sam e having forced the filing of the writ  


pet it ion, the sam e has no bearing and the proceedings 


of the Representat ion Com m it tee do not  even m erit  


m ent ion  as the Authorit ies have thrown to the winds 


all known cannons of natural just ice and in com plete 


violat ion of the pr inciples of natural just ice and the 


m andate of law requir ing a speaking order and has 


passed a crypt ic one line order with the statem ent  “had 


m ade the Representat ion against  the ibid order  on 


08.08.2023 which has been exam ined by the 


Representat ion Com m it tee”, and thereafter stated that  


“after careful considerat ion of representat ion of Shri 


Sharan Singh Khat i and perusal of Representat ion 
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Com m it tee Report , the undersigned hereby rejects the 


representat ion”.   He would further subm it  that  a 


detailed nine page representat ion has evoked a 


standard “one liner”  and;  that  the sam e does not  even 


reflect  the applicat ion of m ind to various content ions 


raised in the representat ion.  The power of review 


vested in an Authority entails a duty to pass a speaking 


order.  I n that  view, the order is per se v it iated. 


 


15. We have given our anxious considerat ion to 


various content ions canvassed by the counsels on both 


sides.  


 


16. Having heard the learned counsels and having 


perused the various citat ions, the Court  proceeds and 


summarizes the law as laid down by the Hon’ble Apex 


Court  and the rulings of the High Courts relied upon by 


the part ies.  


 


17. One of the earliest  rulings on the subject  of 


com pulsory ret irem ent  cam e about  in the case of 


Union of I ndia vs. Col. J.N . Sinha and another 


reported in ( 1 9 7 0 )  2  SCC 4 5 8 .  The Hon’ble Apex 


Court , after exam ining the Fundam ental Rule 56( j )  and 







 


2025:UHC:2001-DB 


14 


Art icles 309 and 311 of the Const itut ion of I ndia, has 


been pleased to hold in Paragraph Nos. 8, 9 and 10 as 


under: -  


“8. Fundam ental Rule 56( j )  in term s does 


not  require that  any opportunity should be 


given to the concerned government  servant  


to show cause against  his com pulsory 


ret irem ent . A governm ent  servant  serving 


under the Union of I ndia holds his office at  


the pleasure of the President  as provided in 


Art . 310 of the Const itut ion. But  this 


"pleasure" doct r ine is subject  to the rules or 


law m ade under Art . 309 as well as to the 


condit ions prescribed under Art . 311. Rules 


of natural just ice are not  em bodied rules nor 


can thev be elevated to the posit ion of 


fundam ental r ights. As observed bv this 


Court  in Kraipak and Ors. v. Union of I ndia 


1969 (2)  SCC 262 " the aim  of rules of natural 


just ice is to secure just ice or to put  it  


negat ively to prevent  m iscarr iage of just ice. 


These rules can operate only in areas not  


covered by any law validly m ade. I n other 


words they do not  supplant  the law but  


supplem ent  it ."  I t  is t rue that  if a statutory 


provision can be read consistent ly with the 


pr inciples of natural just ice, the courts should 


do so because it  m ust  be presum ed that  the 


Legislatures and the statutory authorit ies 


intend to act  in accordance with the 


pr inciples of natural just ice. But  if on the 


other hand a statutory provision either 


specifically or by necessary im plicat ion 


excludes the applicat ion of any or all the 


pr inciples of natural just ice then the court  


cannot  ignore the m andate of the Legislature 


or the statutory authority and read into the 


concerned provision the principles of natural 


just ice. Whether the exercise of a power 


conferred should be m ade in accordance with 


any of the pr inciples of natural j ust ice or not  


depends upon the express words of the 


provision conferr ing the power, the nature of 


the power conferred, the purpose for which it  


is conferred and the effect  of the exercise of 
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that  power.  
 


9.  Now com ing to the express words 


of Fundam ental Rule 56 ( j ) ,  it  says that  the 


appropriate authority has the absolute r ight  


to ret ire a governm ent  servant  if it  is of the 


opinion that  it  is in the public interest  to do 


so. The r ight  conferred on the appropriate 


authority is an absolute one. That  power can 


be exercised subject  to the condit ions 


m ent ioned in the rule, one of which is that  


the concerned authority m ust  be of the 


opinion that  it  is in public interest  to do so. I f 


that  authority bona fide form s that  opinion, 


the correctness of that  opinion cannot  be 


challenged before courts. I t  is open to an 


aggrieved party to contend that  the requisite 


opinion has not  been form ed or the decision 


is based on collateral grounds or that  it  is an 


arbit rary decision. The 1st  respondent  


challenged the opinion form ed by the 


Governm ent  on the ground, if m ala fide. But  


that  ground has failed. The High Court  did 


not  accept  that  plea. The sam e was not  


pressed before us. The im pugned order was 


not  at tacked on the ground that  the required 


opinion was not  form ed or that  the opinion 


form ed was an arbit rary one. One of the 


condit ions of the 1st  respondent 's service is 


that  the governm ent  can choose to ret ire him  


any t im e after he com pletes fifty years if it  


thinks that  it  is in public interest  to do so. 


Because of his com pulsory ret irem ent  he 


does not  lose any of the r ights acquired by 


him  before ret irem ent . Com pulsory 


ret irem ent  involves no civ il consequences. 


The aforem ent ioned rule 56( j )  is not  intended 


for taking any penal act ion against  the 


governm ent  servants. That  rule m erely 


em bodies one of the facets of the pleasure 


doct r ine em bodied in Art icle 310 of the 


Const itut ion. Various considerat ions m ay 


weigh with the appropriate authority while 


exercising the power conferred under the 


rule.  ln som e cases, the governm ent  m ay 


feel that  a part icular post  m ay be m ore 


usefully held in public interest  by an officer 


m ore com petent  than the one who is holding. 
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I t  m ay be that  the officer who is holding the 


post  is not  inefficient  but  the appropriate 


authority m ay prefer to have a m ore efficient  


officer. lt  m ay further be that  in certain key 


posts public interest  m ay require that  a 


person of undoubted abilit y and integrity 


should be there. There is no denying the 


fact  that  in a ll organizat ions and m ore 


so in governm ent  organizat ions, there is 


good deal of dead w ood. I t  is in public 


interest  to chop off the sam e. 


Fundam ental Rule 56 ( j )  holds the balance 


between the r ights of the individual 


governm ent  servant  and the interests of the 


public. While a m inim um  service is 


guaranteed to the governm ent  servant , the 


governm ent  is given power to energise it s 


m achinery and m ake it  m ore efficient  by 


com pulsorily ret ir ing those who in it s opinion 


should not  be there in public interest .  


 


10. I t  is t rue that  a com pulsory ret irem ent  is 


bound to have som e adverse effect  on the 


governm ent  servant  who is com pulsorily 


ret ired but  then as the rule provides that  


such ret irements can be made only after the 


officer at tains the prescribed age. Further a 


com pulsorily ret ired governm ent  servant  


does not  lose any of the benefits earned by 


him  t ill the date of his ret irem ent . Three 


m onths' not ice is provided so as to enable 


him  to find out  other suitable em ploym ent .”   


( Em phasis supplied by this Court ) .  


 


18. On a plain reading of the above, it  is apparent  that  


no opportunity of hearing can be read into the rules 


when the rules exclude the sam e and the respondent ’s 


counsel is correct  to that  extent . The Hon’ble Apex 


Court  in Paragraph-9 has elaborated further and has 


held that  the r ight  to ret ire an em ployee prem aturely is 


an absolute r ight  subject  to the condit ion that  the 
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concerned Authority m ust  be of the opinion that  it  is 


necessary in the public interest  to do so.  Elaborat ing 


further, it  has held that  the challenge can be on the 


grounds that  an opinion has not  been form ed or the 


decision is based on collateral grounds or that  it  is an 


arbit rary decision.   I t  is pert inent  to quote the words of 


wisdom  of the Hon’ble Apex Court , which, in our 


opinion, would have a bearing in the facts and 


circum stances of the instant  case, “ I f that  authority 


bona fide form s that  opinion” .   These words are found 


in the 7 th line of Paragraph-9, where the sentence 


opens with the above words and that  apart  it  has held 


that  the em ployee is a “Dead-wood”, m eaning thereby 


that  the em ployee is non-product ive and ineffect ive and 


not  cont r ibut ing to the working of the inst itut ion. 


 


19. Now, it  would be relevant  to advert  to Regulat ion 


22(2) (A) ( i) , ( ii)  & ( iii)  of the Food Corporat ion of I ndia 


Staff Regulat ions, 1971 ( for short  ‘FCI  Regulat ions 


1971’) , which reads as under: -  


“Regulat ion 2 2  


(2)  (A)  ( i)  Notwithstanding anything contained in 


this Regulat ion, the Appropriate Authority shall,  if 


it  is of the opinion that  it  is in the public interest  


so to do, have the absolute r ight  to ret ire any 


Corporat ion em ployee by giving him  not ice of not  


less than three m onths in writ ing or three m onths' 
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pay and allowances in lieu of such not ice:   
 


(a)  I f he is, in Category I  & I I  service or post  in a 


substant ive, quasi-perm anent  or tem porary 


capacity and had entered Corporat ion service 


before at taining the age of 35 years, after he has 


at tained the age of 50 years;  
 


(b)  I n any other case after he has at tained the age 


of fifty- five years;   
 


( ii)  I f on a review of the case either on a 


representat ion from  the Corporat ion em ployee 


ret ired prem aturely or otherwise, it  is decided to, 


reinstate the Corporat ion em ployee in service, the 


authority ordering reinstatem ent  m ay regulate the 


intervening period between the date of pre-m ature 


ret irem ent  and the date of reinstatem ent  by the 


grant  of leave of the kind due and adm issible, 


including ext raordinary leave or by t reat ing it  as 


dies non depending upon the facts and 


circum stances of the case:   
 


Provided that  the intervening period shall be 


t reated as a period spent  on duty for all purposes 


including pay and allowances, if it  is specifically 


held by the authority ordering reinstatem ent  that  


the prem ature ret irem ent  was itself not  just if ied in 


the circum stances of the case, or, if the order of 


prem ature ret irem ent  is set  aside by a Court  of 


Law.  
 


( iii)  Where the order of prem ature ret irem ent  is 


set  aside by a Court  of Law with specific direct ions 


in regard to regulat ion of the period between the 


date of prem ature ret irem ent  and the date of 


reinstatem ent  and no further appeal is proposed 


to be filed, the aforesaid period shall be regulated 


in accordance with the direct ions of the Court .”  


 


20. The Clauses ( i)  and ( ii)  of Regulat ion 22(2) (A) , 


which have been quoted above, m ake an interest ing 


reading.  


 


21. The Regulat ion 22(8)  of FCI  Regulat ions, 1971 
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deals with ‘Com posit ion of Review and Representat ion 


Com m it tee’,  which reads as under: -  


“8. Com posit ion of Review  and 


Representat ion Com m it tee : -  


A.  Review  Com m it tee :  The head of the office 


will const itute the Review Com m it tee com prising 


of two m em bers as m ent ioned below:  


Office Members of Review 


Com m it tee (To be decided 


by Appoint ing Authority)  


Headquarters Two Execut ive Directors 


Zonal Office Two officers viz. CGM/ GMs 


Regional Office Two officers viz. 


DGMs/ AGMs 


 


I n addit ion to the above, CVO/ Execut ive Director 


(Vigilance) , in case of category- I  and head of Vigilance 


Division of the concerned Zonal /  Regional Office in 


respect  of other category officers /  officials will be 


associated in the case of record reflect ing adversely on 


the integrity of any em ployee.  (Emphasis supplied by 


this Court ) .  
 


B. Representat ion Com m it tee :  The head of office will 


const itute Representat ion Com m it tee com prising of 


three m em bers as m ent ioned below:  


Office Members of Review 


Com m it tee (To be decided 


by Appoint ing Authority)  


Headquarters Three Eds who are not  


m em bers of review 


com m it tee. 


Zonal Office Three Gm s/ DGMs who are 


not  m em ber of review 


com m it tee 


Regional Office Three DGMS/ AGMs who 


are not  m em ber of the 


review com m it tee 


 


 The Representat ion Com m it tee considering the 


representat ion shall m ake its recom m endat ions within 


two weeks from  the date of receipt  of the reference 


from  the concerned Personnel Division to the 


Appoint ing Authority (as per Appendix I  of FCI  Staff 


Regulat ion 1971) .”   
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22. The Regulat ion 22(10)  of the FCI  Regulat ions, 


1971 st ipulates the ‘Broad Criter ia to be followed by the 


Review Com m it tee’. I t  is pert inent  to note Clauses ( iv)  


and (v)  of Regulat ion 22(1)  of the FCI  Regulat ions, 


1971: -  


“ ( I V)  No Corporat ion em ployee should 


ordinarily be ret ired on ground of 


ineffect iveness, if,  his service during the 


preceding 5 years or where he has been 


prom oted to a higher post  during that  5 year 


period, his service in the highest  post , has 


been found sat isfactory.  There is no such 


st ipulat ion, however, where the Corporat ion 


em ployee is to be ret ired on grounds of 


doubt ful integrity.  I n case of those 


Corporat ion em ployees who have been 


prom oted during the last  5 years, the 


previous ent r ies in the APARs m ay be taken 


into account  if he was prom oted on the basis 


of senior ity cum  fitness, and not  on the basis 


of m erit .   


 


(V)  The ent ire service record of a 


Corporat ion em ployee should be considered 


at  the t im e of review.  The expression 


‘service record’ refers to a ll relevant  


records and therefore, the review should not  


be confined to the considerat ion of the 


APAR dossier.  The personal file  of the 


Corporat ion em ployee m ay contain 


valuable m ateria l. Sim ilar ly, his w ork and 


perform ance could also be assessed by 


looking into files dealt  w ith by him  or in 


any papers or reports prepared and 


subm it ted by him .  I t  would be useful in 


the concerned I nternal Com m it tee puts 


together all the data available about  


Corporat ion em ployee and prepares a 


com prehensive br ief for considerat ion by the 


Review Com m it tee. Even uncom m unicated 


rem arks in the APARs m ay be taken into 


considerat ion.”   
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23. The fall out  of a plain reading of Regulat ion 22 is 


as under: -  


Regulat ion 22(2) (A) ( i) .  I t  em powers the 


appropriate Authority, if it  is of the opinion that  it  


is in public interest  so to do, to ret ire the 


Corporat ion em ployee.  


Regulat ion 22(8)A. Review  Com m it tee :   I t  


m andates that  in addit ion to the nam ed m em bers, 


the CVO/ Execut ive Director (Vigilance)  in case of 


category-1 officer and Head of Vigilance Division 


of the concerned Zonal /  Regional office in respect  


of other category officers /  officials will be 


associated in the case, of a record reflect ing 


adversely on the integrity of any em ployee. 


Regulat ion 22(8)B. Representat ion 


Com m it tee: I t  relates to form at ion of the 


Representat ion Com m it tee.  I t  further m andates 


that  the Representat ion Com m it tee shall consider 


the representat ion m ade by the prem aturely 


ret ired em ployee and m ake it s recom m endat ion 


within two weeks from  the date of the receipt  of 


the reference, i.e. the Regulat ions m andate a t im e 


bound act ion by the Representat ion Com m it tee 


and the use of the word “shall”  leaves no doubt  
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that  it  is m andatory on the Com m it tee to adhere 


to the “ t im e- line”.  


Regulat ion 22(9)  enables the Corporat ion to 


also const itute an I nternal Com m it tee to assist  the 


Review Com m it tee. I t  further m andates that  these 


Com m it tees will ensure that  the service record of 


the Corporat ion em ployee being reviewed, along 


with a sum m ary, br inging out  all relevant  


inform at ion, is subm it ted to the Authority at  least  


three m onths before the due date of review, i.e. 


the I nternal Com m it tee is required to sum m arize 


the ent ire m aterial and m ore part icular ly, place all 


relevant  informat ion with the Appoint ing Authority 


at  least  three m onths pr ior to the date of review. 


Regulat ion 22(10) , m ore part icular ly Clauses 


( iv)  and (v)  m ake an interest ing reading.  


Paragraph 10 of Regulat ion 22 st ipulates the ‘Broad 


Criter ia to be followed by the Review Com m it tee’.  


Clause ( iv)  st ipulates that  no Corporat ion 


em ployee should ordinarily be ret ired on ground 


of ineffect iveness, if, his service during the 


preceding five years… has been found 


sat isfactory.  But  an except ion is m ade to this 


Regulat ion, w here the em ployee is to sought  to 
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be prem aturely ret ired on grounds of doubt ful 


integrity.  Another except ion is m ade where the 


promot ion is on account  of seniority-cum- fitness, and 


not  on the basis of m erit .  (em phasis supplied by this 


Court ) .  


 


24. Clause (v)  of Regulat ion 22(10)  m akes an even 


m ore interest ing reading and the sam e assum es 


relevance in the facts and circum stances of the case.  I t  


m andates that  the ent ire service record of a 


Corporat ion em ployee should be considered at  the t im e 


of review.  I t  further clar if ies that  a ‘service record’ 


refers to all relevant  records, i.e. APAR dossier, 


personal file, work perform ance, etc.  


 


25. We now turn our at tent ion to the records, nam ely, 


the proceedings of the Review Com m it tee and the 


Representat ion Com m it tee reports, the or iginal of 


which are placed before this Court .   


 


26. The Register No. E.I I / Reg.22(2) / 2023/ NZ/ UKD is 


relat ing to the Review Com m it tee.  This Register bears 


the heading ‘SRC MEETI NG DATED 18.07.2023 


CATEGORY I I  NORTH ZONE’, im plying that  it  was a 


Zonal Com m it tee.  Regulat ion 22(8) (A)  deals with 
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‘Com posit ion of Review and Representat ion Com m it tee’.  


I t  st ipulates that  in respect  of Zonal Office, two officers 


viz. CGM/ GMs shall const itute the Com m it tee. 


   


27. A perusal of the Register placed before the Court  


depicts that  the Com m it tee was com prised of three 


Mem bers, i.e. CGM (Genl) , GM (NZ)  and GM (Law) .  


Prim a facie,  the const itut ion of the Com m it tee itself is 


cont rary to Paragraph 8 of Regulat ion 22.  The m inutes 


recorded by the Com m it tee is as under: -  


“Review Com m it tee under Regulat ion 22(2)  of the 


FCI  (Staff )  Regulat ions, 1971 m et  on 18.07.2023 


to review the cases of Category- I I  officers of 


Ut tarakhand Region who have at tained the age of 


50 years as on 31.12.2023 to ascertain whether 


the perform ance of such employees is sat isfactory 


and whether they should be cont inued in service 


or otherwise.  Considering the Hqrs. Direct ion 


received vide let ter dated 16.01.2023 and in the 


light  of am endm ents m ade in reg. 22(2) , FCI  


(Staff )  Regulat ions, 1971, all such cases are being 


re-exam ined. 


Service record, APAR status and vigilance 


profile of the 29 Category- I I  were scrut inized by 


the Com m it tee as per the Regulat ion 22(2)  of the 


FCI  (Staff )  Regulat ions, 1971 and the inst ruct ions 


/  guidelines issued vide FCI  Hqrs. Circular No. EP-


01-2021-24 dated 09.07.2021.”  


 


28. Though, Service Record, is listed as one of the 


records considered by the RC, we find no copy of the 


service record and what  is found in the Bound Book is 


only a summary of the APAR & Vigilance report  and no 
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copy of the service record was found.  I t  lists the 29 


nam es that  were reviewed and the nam e of the 


pet it ioner finds a place at  Serial No. 26,and the 


Com m it tee records as under: -  


 “On review of above 29 cases as per the 


inst ruct ions /  guidelines issued vide FCI  Hqrs. Circular 


No. EP-01-2021-24 dated 09.07.2021, the review of 


perform ance of following 28 (Twenty Eight )  Category- I I  


officers have been found sat isfactory, one officer, Sm t . 


Seem aDepak, M (Genl.)  is ret ir ing within one year. 


 
S. No. Nam e Designat ion D.O.B. 


1. ManoharLalNegi M (Genl.)  25.07.1968 


2. Dinesh Singh 


Pangtey 


M (Genl.)  21.03.1971 


3. Gabar Singh Rawat  M (Genl.)  07.06.1970 


4. Heera Singh Pal M (Genl.)  16.12.1967 


5. Prem  Singh Garbyal M (Genl.)  10.06.1968 


6. Seem a Deepak M (Genl.)  13.06.1964 


7. Am ar Singh M (Genl.)  28.05.1972 


8. Shyam  Singh Rawat  M (Genl.)  06.05.1970 


9. Khushi Ram  M (Genl.)  15.03.1969 


10. Manm ohan Singh  M (Genl.)  25.06.1969 


11.  Sardar Singh Tom ar M (Genl.)  05.06.1972 


12.  Karam  Singh  M (Genl.)  04.08.1971 


13. Prathu Raj  Singh  M (Genl.)  17.08.1970 


14. Shobha Rani 


Saxena 


M (Genl.)  17.07.1965 


15. Ranjeet  Singh 


Pangtey 


M (Genl.)  25.06.1971 


16. Sanjay Kum ar 


Sharm a 


M (D)  19.12.1972 


17. Deepa Singh M (D)  01.01.1970 


18. Anil Pandey M (D)  25.12.1971 


19. Keshar Singh M (D)  01.01.1967 


20. Surendra Singh M (D)  14.08.1968 


21. Janaki Joshi M (D)  02.09.1969 


22. Ram esh Chadnra 


Singh Parihar 


M (D)  29.06.1967 


23. Shyam aCharan M (D)  25.05.1968 


24. Parm endra Singh 


Martolia 


M (D)  26.10.1967 


25. Pratap Singh 


Kunwar 


 M (QC)  15.12.1966 


26. Mahesh Chandra 


Bhart i 


M (QC)  30.01.1971 


27. Kailash Chand  M (A / Cs)  25.04.1970 


28. Mohan Chandra M (Movt .)  14.01.1967 
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Kholia 


 


29. The Com m it tee then again takes out  the case of 


the pet it ioner and a separate m inute’s is drawn on the 


sam e day.  


 


30. One of the docum ents that  was required to be 


looked into is the overall grading of the officer.  For 


reasons best  known to the Com m it tee, the grading’s for 


the years 2019, 2020 and 2021 have not  been looked 


into.  The grading that  have been looked into are 


between the years 2013 to 2018 and the grading are 


“VG”, “VG”, “VG”, “VG”, “G”  and “VG”  (VG-Very Good, 


G-Good) .  The om ission to look into the grading of the 


pet it ioner in the subsequent  years, i.e. post  2018 for 


the period of four years, the reasons are not  


forthcom ing.  This quest ion stares at  us, as in respect  


of som e of the officers, the grading st ill 2020 and 


beyond have been looked into.  The om ission does not  


appear to be on account  of “ inadvertence”. As noted 


supra, the grading of the pet it ioner has been 


‘Outstanding’ and ‘Very Good’ for the period between 


2019 and 2022.  The RC was duty bound to consider 


the sam e in view of the fact  that  it  wanted to consider 


the case adversely.  The om ission is cont rary to the 
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m andate of Clause ( iv)  (v)  of Paragraph 1 of Regulat ion 


22.  The om ission has rendered the process un- fair  and 


arbit rary.  I f the considerat ion of the Pet it ioner case is 


juxtaposed with the considerat ion of the case of one 


Shobha Rani Saxena, it  but t resses our finding that  the 


om ission is not  inadvertent .  The said Ms Shobha has 


never ever got  even a grading of ‘Very Good’, forget  the 


grading of ‘Outstanding’ or ‘Excellent ’ and who has 


been given a grading of ‘G’ between 2013 to 2020 and 


‘F’  for 2015 has been found suitable. The officer 


preceding that  nam e has got  only three ‘VGs’ and three 


‘Gs’, and another officer, between the period 2016 to 


2019 has been graded as only ‘Good’.  Another officer 


between the period 2017 to 2019 has been graded as 


only ‘Good’.  Several other officers, whose grading do 


not  m atch the grading of the pet it ioner, their services 


have been found to be sat isfactory.  To top it ,  all the 


Officers have been graded as sat isfactory in the 


“vigilance report ”.  The recording in serial no.12 m akes 


even m ore interest ing reading.  The vigilance report  is 


reproduced for more clar ity.   


 


31. The Vigilance Report , which form s part  of the 


record, is also perused by the Court .  The Vigilance 
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Report  is as under: -  


I nform at ion pertaining to Managers under Regulat ion 22(2)  who 


are above the age of 50 years as on 01.01.2023 (Separate sheet  


of each Manager)  


 Nam e:   Sharan Singh Khat i 


Designat ion & 


Cadre:  


Manager QC 


Region:  UTTARAKHAND 


DOB:  1 2 .0 1 .1 9 7 2  


Date of 


joining as 


Manager 


1 4 .0 9 .2 0 1 2  


S. 


No.  


Param eter 


1 Total num ber 


of EOL 


(Medical 


Ground)  


NIL 


2 Total num ber 


of EOL (other 


than 1 above)


NIL 


3 Num ber of 


t im es of 


unauthorized 


absence (with 


period)  


NIL 


4 At tendance 


and 


punctuality of 


last  quarteras 


per biom etr ic 


(please at tach 


copy also)  


Officer is posted in Bazpur depot .  There is 


no provision of Biom et r ic Machine in depot  


prem ises.  There is no irregular ity found in 


the officers’ at tendance.  


5 Detail of CBI  


prosecut ion 


cases 


NIL 


6 Vigilance and 


Adm inist rat ive 


disciplinary 


cases 


Vigilance cases Adm inist rat ive case


  Major Minor 


 


Major Minor  


i.  Case init iated NIL 13 NIL 


ii.  Cases decided NI L 13 (02 cases 


exonerated)  


NIL 


7 Suspension 


cases details  


Regular ised as period 


spent  on duty  


Regular ised as 


period not  spent  on 


duty 


  NIL NIL 


 Num ber of 


t im es 


suspension 


done (also 


m ent ion 


NIL NIL 
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period in 


days)  


8 Num ber of 


recordable 


warnings 


issued 


NIL 


9 Agreed /  I D 


list  placem ent  


details  


Agreed List  DI  list  


 Nam e in 


Agreed /  DI  


list  (per iod in 


m onths)  


NA NA 


10 Num ber of 


t im es 


surrendered 


by Cont rolling 


Officer on 


Adm inist rat ive 


grounds 


Nil 


11 Com m ents on 


the work 


disposal & 


perform ance 


(sat isfactory /  


Non-


sat isfactory)  


Sat isfactory 


12 General 


at t itude 


towards work 


and regular ity


Outstanding officer for execut ing field 


operat ions (as reported by 


13 Any other 


rem ark 


At  present  No Vigilance /  Adm inist rat ive 


cases are pending against  the Officer. 


(Vigilance profile enclosed)  


 


31. I n Colum n-11, which relates to com m ents of the 


Vigilance Departm ent  on work disposal & perform ance, 


two param eters of grading are noted ‘Sat isfactory’ and 


‘Non-Sat isfactory’, and the Vigilance Departm ent  has 


recorded ‘Sat isfactory’.  I n Colum n 12 it  is recorded as 


“Outstanding officer for execut ing field operat ions”.  There is 


not  even a whisper about  this ent ry.  The preceding 


Vigilance Profile of one Pratap Singh Kunwar records 


five proceedings for m inor penalt ies.  I n two cases, 







 


2025:UHC:2001-DB 


30 


sim ilar ly like the pet it ioner, there has been censure and 


in two cases, punishm ent  of token recovery of Rs. 


4,000/ -  and Rs. 10,000/ -  has been im posed, and this 


officer has not  been proceeded.  A sim ilar Vigilance 


Report  as to that  of the pet it ioner is found.  One other 


Vigilance Report , succeeding the report  of the 


pet it ioner, records suspension of the officer and a 


penalty and reduct ion in t im e scale of pay by one stage 


with cum ulat ive effect  in 2008 and again a penalty of 


reduct ion in pay to the lower scale of TA-I I I  in 2011 for 


a period of seven years, punishm ent  of two censure 


and recovery of token sum  of Rs. 8,000/ - , in all eight  


cases, the record of which officer appears to be far 


worse. One m ore officer, one Ram esh Chandra Parihar,  


in respect  of whom  there is sim ilar vigilance 


endorsem ent  and there are eight  m inor cases has been 


found to be sat isfactory.  Another officer Surendra 


Prasad with m inor cases has been found to be 


sat isfactory and so on and so forth. The m ajor ity of the 


officers under review have been visited with m inor 


penalt ies and m ajor penalt ies. I n the case of one 


Mahesh Chandra Bhart i,  he has twice been visited with 


reduct ion in t im e pay scale. Thus, the Register reveals 


what  has been looked into by the Review Com m it tee is 
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only the APAR gradings and the Vigilance Report .   


 


32. The above, as noted by this Court  earlier, assum es 


significance in view of Clause (v)  of Para 10 of 


Regulat ion 22, which m andates that  the review should 


not  be confined m erely to considerat ion of APAR dossier 


but  the personal file ( the Regulat ions say m ay contain 


valuable m ater ial) , work perform ance (by looking into 


the files, papers reports, etc.)  that  have to be looked 


into.  Even the un-com m unicated APAR rem arks have 


to be taken into considerat ion.  I n the instant  case, the 


exercise by the Com m it tee falls short  of the st ipulat ion 


under Regulat ion 22(10)  of the FCI  Regulat ions, 1971. 


The exercise reflects a lack of diligence on the part  of 


the Com m it tee in looking into the personal file as also 


the “work data”  of the pet it ioner. I t  is no-m ore res 


integra that  if the Rules /  Regulat ions, require an act  to 


be perform ed in a part icular m anner, then the said act  


shall be perform ed in that  m anner alone or not  at  all.   


The reason for not  looking into the “work data”  or the 


personal file is not  forthcom ing.  I n fact , the m inutes 


recorded, would reflect  that  the Com m it tee has looked 


into only the Vigilance Profile and has been convinced 


by the 13 cases, out  of which he has been exonerated 
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in two cases and censure and token recovery, and 


m inor am ounts have been directed to be recovered and 


not  a single m ajor punishm ent  m uch less even an 


allegat ion quest ioning his integrity.   


 


33. A perusal of the service record shows that  the 


officer has not  only shown due diligence to the work 


assigned to him  but  has consistent ly graded the 


pet it ioner well above in the top bracket .  I t  is not  


m erely surprising, but  also shocking that  the Review 


Com m it tee record does not  include the service record. 


Despite the service record not  being on board, such a 


conclusion is drawn.  There is no reference to the 


grading.  I f the service record reflected poorly then the 


grading of ‘Outstanding’ and ‘Very Good’ would not  be 


found.  I t  was incum bent  on the Com m it tee to form  an 


opinion that  the grading do not  reflect  the t rue facts. 


 


34. The case m ade out , as per the Com m it tee, is that  


the cases are of receipt  of Beyond Reject ion Lim it  (BRL)  


goods, and it  is also pert inent  to note at  this stage 


it self that  in alm ost  all the cases, the pet it ioner has 


been charged with others and not  individually, and it  is 


even m ore pert inent  to note at  this stage it self, despite 
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being repet it ive, that  the Beyond Reject ion Lim it  stocks 


that  were sent  in rakes by the State Governm ent  have 


been replaced by bet ter quality stocks.  I t  is even m ore 


im portant  to note that  the quant ity that  is received 


runs into several thousand tons of food-grains.  The 


Review Com m it tee proceedings do not  disclose as to 


what  is the m echanism  or equipm ent  that  is m ade 


available by the Corporat ion for the em ployees to 


execute the task of verifying the quality at  the spot .  


That  despite the availability of equipm ent  & 


m echanism , the pet it ioner deliberately failed.   


 


35. I t  is com m on knowledge that  verificat ion of the 


quality of thousands of tons is not  m erely a hum ongous 


task, but  also a hugely t im e consum ing task.  I f the 


sam e were to be carr ied out  at  the Railway Yard, where 


the rakes are parked, it  could take weeks and m onths 


result ing in the Corporat ion incurr ing dem urrage 


charges, etc. and that  part icular opinion form ed by the 


Review Com m it tee reflects a posit ion as if the 


verif icat ion of the Beyond Reject ion Lim it  (BRL)  stock 


could be carr ied out  single handedly & in a j iffy.  


Whether, the infestat ion of stock, quality com plaint  of 


thousand tons of food-grains can be carr ied out  by a 
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single individual.  The Com m it tee ought  to have 


convinced it self and recorded such findings before 


recom m ending.  I n the absence of such reasons by the 


Review Com m it tee, the recom m endat ion, in our 


considered opinion, stands vit iated by non-applicat ion 


of m ind thereby rendering it  arbit rary.  I t  was 


incum bent  upon the Review Com m it tee to carry-out  the 


exercise diligent ly. That  apart , as recorded earlier, the 


recom m endat ion of the Review Com m it tee is in the 


teeth of Clause ( iv)  of Para 10 of Regulat ion 22.  Clause 


( iv)  clearly states that  where the service of an officer in 


the preceding 5 years after his prom ot ion is found 


sat isfactory, he shall not  be ordinar ily ret ired on the 


ground of ineffect iveness and the recom m endat ion 


would clear ly reflect  the ground on which the 


recom m endat ion is m ade is ‘ineffect iveness’ of the 


officer.  Nothing is recorded to dem onst rate the 


“ ineffect iveness”. 


 


36. We now proceed to analyze the order of the 


com petent  Authority. The order reads as under: -  


“ / /  ORDER / /  


W HEREAS,  the undersigned is of the opinion 


that , it  is in the interest  of Corporat ion and public 
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interest  ingeneral to ret ire ShriSharan Singh Khat i 


(DOB:  12.01.1972) , Manager (QC)  present ly 


working under Ut tarakhand Region from  the 


services of Food Corporat ion of I ndia under 


Regulat ion 22(2)  of FCI  (Staff )  Regulat ions.  


NOW  THEREFORE,  in exercise of the power 


conferred under the aforesaid Regulat ions the 


undersigned hereby ret ires ShriSharan Singh 


Khat iw.e.f. 19.07.2023 (A/ N) .  


That  in lieu of the Not ice period, Shri Sharan 


Singh Khat i shall be paid a sum  equivalent  to the 


am ount  of his pay and allowance for a period of 03 


( three)  m onths calculated at  the sam e rate at  


which he was supposed to be drawing them  


im m ediately before his ret irem ent .  


 


Signed by SachindraPatnaik 


Date:  19-07-2023 17: 08: 05 


EXECUTI VE DI RECTOR (NORTH ZONE)”  


 


37. On a reading of the above, it  is apparent  that  


there is not  even a whisper about  the m aterial that  


form ed the basis for the opinion.  I t  is at  this juncture 


that  the ruling of the Hon’ble Apex Court  in Col. J.N . 
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Sinha ’s case (supra)  assum es significance.  The 


Hon’ble Apex Court  has held that  if the Authority bona 


fide form s a opinion, the use of the words “bona fide 


form s”  are not  em pty rhetoric or m ere hollow words.  


Phrase ‘bona fide form s’ has to be read to m ean an act  


diligent ly perform ed, m ore part icular ly, in term s of the 


rules and the regulat ions. The act  of form at ion of an 


opinion cannot  be understood as being whim sical or 


without  diligence.  The im pugned order does not  even 


suggest  the basis on which the opinion was arr ived at .   


 


38. I t  is to be noted that  m erely because prem ature 


ret irement  only curtails the length of service and does 


not  deprive em ployee of other service benefits, it  is a 


license to act  subject ively.  The subject ive sat isfact ion 


has to be arr ived at , after due diligence, or object ive 


assessm ent  of the m aterial, for otherwise it  would fail 


the test  of fairness and would be rendered arbit rary.  I n 


the instant  case, not  only the records speak different ly, 


but  the perform ance of the duty by the Review 


Com m it tee falls foul of Regulat ion 22 itself.   The 


exercise not  being in conform ity with Clauses ( iv)  and 


(v)  of Para 10 of Regulat ion 22, the im pugned order 


isper se rendered illegal and unsustainable.   
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39. The form at ion of a subject ive opinion has to be 


carr ied out  judiciously, but  in the case on hand not  only 


are the m aterials like the service record, work data not  


looked into, but  even the efficacy of the grading over 


the last  eleven years with grading of ‘Very Good’ and 


‘Outstanding’ have been sim ply ignored. The om ission 


of the Review Com m it tee to assess the efficacy of the 


grading does not  appear to be unintent ional.  We deem  


to infer so as the recom m endat ion does not  even carry 


a whisper about  the grading in the five years preceding 


the year of review. The grading, the work data and the 


service record are the only tools that  are available to 


judge the effect iveness of an em ployee.  


  


40.  Learned Senior Counsel for the respondent  


has sought  to but t ress his argum ent  by placing reliance 


on the judgm ent  of the Hon’ble Apex Court  in Central 


I ndustr ia l Security Force vs. HC ( GD)  Om  Prakash  


reported in ( 2 0 2 2 )  5  SCC 1 0 0 .   This ruling, in fact , 


would clearly be support ive of the pet it ioner ’s case.  


Paragraph 5 records the facts of the case, i.e. the 


pet it ioner therein was awarded num ber of punishm ents 


for m isconduct  involving receipt  of illegal grat ificat ion, 


sleeping on duty, overstaying from  joining t im e and the 
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ACRs recorded as average, below average, sat isfactory, 


good and very good in the preceding five years.  


 


41. I n the case of the pet it ioner for m ore than a 


decade, it  has been ‘Very Good’ and ‘Outstanding’.   


That  apart , the pet it ioner has never been charged with 


any m isconduct , regarding integrity or devot ion to duty, 


but  has been charged along with others in the 


discharge of duty, which related to checking the quality 


of thousand tons of food-grains that  arr ived by rail in 


wagons and in rakes.  Paragraph -6 m akes even m ore 


an interest ing reading, wherein Para-5 of the case of 


Posts and Telegraphs Board vs. C.S.N. Murthy 


( 1 9 9 2 )  2  SCC 3 1 7  has been ext racted and reliance is 


placed.   


 


42. A reading of the sam e would reflect  that  the 


Courts are required to hold them selves back if the 


exercise of the power is bona fide and on the basis of 


m ater ial available on record, and it  is further recorded 


that  in the two years preceding, the m aterial showed 


that  the efficacy of the pet it ioner had slackened.  I n 


Paragraph-7, reliance is placed on the ruling of Union 


of I ndia v. Dulal Dut t  reported in ( 1 9 9 3 )  2  SCC 
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1 7 9 ,  wherein it  has been held that  the subject ive 


sat isfact ion has to be based on m aterial.  I n the case 


on hand, as recorded above, there is not  even a 


reference to the m aterial or the basis on which the 


opinion is form ed.  I n the instant  case, the APARs over 


the period com m encing from  2010 and 2023 have not  


recorded a single adverse ent ry, yet  the im pugned 


order, without  looking into the service record, work 


data, etc. cam e to be passed. 


 


43. Learned Senior Counsel for the respondent  has 


placed reliance on the ruling rendered by the learned 


Single Judge of Punjab & Haryana High Court  in the 


case of Birendra Singh Chauhan &  others vs. Food 


Corporat ion of I ndia  &  others, CWP-7934-2024, 


decided on 15.04.2024, wherein the writ  pet it ion filed 


by the prem aturely term inated em ployees cam e to be 


allowed in view of the order being in the teeth of 


Clauses ( iv)  and (v)  of Paragraph 10 of Regulat ion 22.   


 


44. Paragraph Nos. 33 and 34 of the Const itut ion 


Bench judgm ent  of the Hon’ble Apex Court  in 


Baikuntha Nath Das and another vs. Chief Dist r ict  


Officer, Baripada and another  reported in ( 1 9 9 2 )  2  







 


2025:UHC:2001-DB 


40 


SCC 2 9 9 ,  further obviates any discussion on the law 


that  subject ive sat isfact ion has to be prem ised on 


m aterial that  can be gleaned from  the ACRs, the 


Service Record, the Personal Service File, the Work 


Data relat ing to the em ployee.  The im pugned order 


fails on this count .  Not  only the Review Com m it tee 


failed in com plying with the m andate of Clauses ( iv)  


and (v)  of Paragraph 10 of Regulat ion 22, even the 


im pugned order does not  reflect  the basis on what  


m aterial the opinion is form ed.  Though the Com petent  


Authority is not  required to render a judgm ent , but  in 


term s of Regulat ion 22, it  is required to indicate the 


m ater ial, which form s the basis of it s opinion. I n the 


absence of such indicat ion of m ater ial in the im pugned 


order, it  has to be const rued that  the order conveying 


the elem ent  of opinion is arbit rary and, hence, stands 


vit iated. 


  


45. The last  lim b of argum ent  vociferously canvassed 


by learned Senior Counsel appearing on behalf of 


respondent  nos.2 and 3 is that  the writ  pet it ion is not  


m aintainable. I t  is contended that  the pet it ioner had 


filed a representat ion with the Representat ion 


Com m it tee in term s of Paragraph 8(b)  of Regulat ion 
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22;  that  the representat ion cam e to be rejected and 


the said reject ion is not  challenged. 


 


46.  This content ion should not  detain this Court  


for long. The representat ion register is also placed 


before us. On perusal of the sam e, it  is seen that  the 


Representat ion Com m it tee records that  the 


representat ion was m ade on 08.08.2023 and the sam e 


is taken up on 11.10.2023 and the writ  pet it ion cam e 


to be filed on 12.09.2023. I t  is pert inent  to read 


Paragraph 10 of Regulat ion 22, m ore part icular ly, 


Paragraph 8(b)  wherein it  is stated that  the 


Representat ion Com m it tee is required to consider the 


representat ion within two weeks.  I n the instant  case, 


even after the passage of two m onths, the 


representat ion rem ained and the Representat ion 


Com m it tee took up the representat ion for considerat ion 


only after the writ  pet it ion was filed, i.e. after the lapse 


of the two m onths period. The writ  pet it ion cam e to be 


filed and the sam e cannot  be faulted with, as it  involves 


the life and career not  only of the em ployee, but  also 


the dependents upon him .  Hence, the content ion that  


the writ  pet it ion is not  m aintainable on account  of 


subsequent  developm ent  is of no consequence. The 


character of the proceedings before the Representat ion 
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Com m it tee is neither adversarial, nor is any pr inciple of 


natural just ice pract iced. I t  being a sum m ary 


proceeding and m at ters being concluded without  


hearing the part ies, and that  too, in a perfunctory 


m anner, as dem onst rated by the order of the 


Representat ion Com m it tee, the sam e does not , in any 


m anner, im pinge on the m aintainability of the writ  


pet it ion.  The Representat ion Com m it tee is not  even an 


alternate rem edy. I t  is m ore in the nature of a m ercy 


pet it ion. 


 


47. That  apart , as noted above, a nine page 


representat ion does not  evoke a reply to even a single 


point  canvassed before the Representat ion Com m it tee. 


The considerat ion of the reason that  can be deduced 


from  the Representat ion Com m it tee report  is as 


follows: -  


“However, it  is observed that  the Order of 


prem ature ret irem ent  under Regulat ion 22(2)  is sequel to 


the Recom m endat ion of the Review Com m it tee, relying 


on cogent  reasons/  incr im inat ing m aterial on record, is a 


well-considered having dues regard to the service 


Records and issued in the interest  of the Corporat ion and 


in Public interest . 


Hence, Representat ion Com m it tee is of the 


considered view that  no convincing grounds are m ade out  


in the representat ion for interference in the Order of 


prem ature ret irem ent  passed by the Com petent  


Authority. Accordingly, the representat ion of the 
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Pet it ioner m ay be rejected as devoid of m erit ” . 


 


 


48. The reasoning by the Representat ion Com m it tee 


that  the Review Com m it tee has relied on incr im inat ing 


m aterial and has considered the service records would, 


by itself,  dem onst rate that  the Representat ion 


Com m it tee has acted m echanically.  I n fact , it  has been 


convincingly dem onst rated before this Court , and this 


Court  after perusing the Review Com m it tee Register, 


has recorded its findings and has held that  the Review 


Com m it tee has not  even looked into the service records 


or the work data. When that  be the case, the reasoning 


of the Representat ion Com m it tee is wholly without  


substance and cont rary to fact . The m anner, in which, 


the Representat ion Com m it tee has handled the 


representat ion would, per se,  dem onst rate that  the 


Representat ion Com m it tee is an em pty form ality, and 


appears to be a channel only to favour a few. We are 


const rained to note so on the basis of the 


Representat ion Com m it tee wherein not  m erely the 


proceedings relat ing to the pet it ioner have been 


com piled, but  reports of the Representat ion Com m it tee 


of several others have been put  together. One of the 


first  representat ions pertains to one Shri Ashok Kum ar 
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Thakur. The recording of the Representat ion Com m it tee 


is sum m arized in the third paragraph, and it  is noted 


that  the Review Com m it tee has recorded that  10 m inor 


disciplinary proceedings result ing in penalty of token 


recoveries and perusal of service record revealed that  


the said officer has not  shown due diligence to the work 


and several and several charges of storage losses, 


penalt ies im posed etc.  are relied upon by the Review 


Com m it tee to record ineffect iveness, inefficiency and 


haphazard nature of work done by the Officer. 


 


49. The Representat ion Com m it tee, in the next  


paragraph, has recorded that  cases under Storage/  


Transit  Loss etc. fall under m inor penalt ies which have 


already been im posed on the ex-officer and sam e 


cannot  be concluded as a glar ing m isconduct  or gross 


deviat ion from  his official responsibilit ies prejudicing 


public interest  and that  the said officer was never 


booked under cr im inal conspiracy, cheat ing and m ajor 


penalt ies. I n the next  paragraph, it  records that  the 


com m it tee is of the opinion that  the prem ature 


ret irem ent  of the said officer, nam ely, Shri Ashok 


Kum ar Thakur, m ust  be for compelling reasons or 


m aterials and credibilit y of that  can be object ively 


tested and this is what  public interest  expects.  
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50. I n view of the adverse assessm ent , assessm ent  or 


credible m ater ial, it  has recom m ended that  the case of 


the said Shri Ashok Kum ar Thakur, Manager (Depot )  


requires to be considered sym pathet ically. 


 


51. The case of said Shri Ashok Kum ar Thakur and the 


case of the pet it ioner are alm ost  sim ilar. I n fact , APARs’ 


of the pet it ioner are far superior. 


 


52. I n respect  of another officer, nam ely, Sm t . 


Bhupinder Kaur, Manager (Genl.) , re-assessm ent  is 


done as per the direct ions of the Execut ive Director 


(North) . I n her case, the Representat ion Com m it tee 


has observed that  “in the above m ent ioned case, 


considering the nature of observat ions, singled 


out  instance of APAR- 2 0 2 2 , and overall 


circum stances, few  instances m ay not  reflect  her 


overall w orking of ent ire career” .  As such, the 


com m it tee is of the view that  com pelling reasons are 


not  grave enough and a “ few instances. 


 


53.  I n the case of the pet it ioner, he has been 


granted as ‘very good’ and ‘excellent ’ for over the 


period of 11 years. I n fact , a perusal of the num erous 


orders in the com pilat ion would show that  the 


proceedings/  recom m endat ions of the Representat ion 
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Com m it tee appear to be stereotyped, especially in 


m at ters of reject ion. 


 


54.  I n view of the above, the writ  pet it ion is 


allowed. The order im pugned is quashed. There shall be 


a direct ion to the respondents to reinstate the 


pet it ioner within six weeks. The pet it ioner shall be 


ent it led to all service benefits, including arrears of pay, 


senior ity and re- fixat ion of pay. The service benefit s 


shall be calculated and extended to the pet it ioner 


within six weeks. I n the event , the order of this Court  is 


not  com plied with within the st ipulated period of six 


weeks, the pet it ioner shall be ent it led to arrears of his 


pay with interest  calculated at  18% . 


 


55.  There shall be no order as to costs. 


 


  _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  


G. NARENDAR, C.J. 
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WPSB No.416 of 2017 


Hon'ble Manoj  Kum ar Tiw ari, J  


Hon’ble Ashish Naithani, J. 


  Per Manoj  K.  Tiw ari, J. 


  None present  for the pet it ioner.  


2. Mr. P.S. Bisht , learned Addl. CSC, for the State 


of Ut tarakhand. 


3. Ms. Menka Tripathi,  learned counsel for the 


respondent -UPSC. 


4. Mr. Susheel Kum ar, learned counsel holding 


br ief of Mr. Gaurav Singh, learned counsel for the 


respondent  nos.3, 4, 5 and 9. 


5. Pet it ioners part icipated in the select ion held by 


Ut tarakhand Public Service Comm ission for the post  


of Lecturer in different  Governm ent  Polytechnics. 


Since their  nam es do not  figure in the list  of 


successful candidates, therefore, they have filed this 


writ  pet it ion on the ground that  women candidates 


were appointed in excess of the reservat ion quota 


available to them.  


6. The reliefs sought  in this writ  pet it ion are as 


follows:  


“A. To issue a wr it  order or direct ion in the 


nature of Cert iorar i by quashing the impugned 


select ion dated 30-08-2017 (Contained as 


Annexure No.1)  so far as relates to the pr ivate 


respondents, after calling the ent ire records. 


B. To issue a writ  order or direct ion in the nature 







of mandam us declar ing the act ion of the 


Respondent  No. 2 in non-select ing the 


pet it ioners for post  of Lecturer Civil Engineering 


Polytechnic College in pursuance to the 


advert isement  dated 16-04-2015 (Annexure 


No.3)  by apply ing wrong procedure of 


reservat ion as arbit rary and illegal.  


C. To issue a writ  order or direct ion in the nature 


of mandamus com manding the Respondent  No. 


2 to t reat  the pet it ioners as selected candidate 


for the post  of Lecturer Civil Engineering 


Polytechnic College in pursuance to the 


advert isement  dated 16-04-2015 (Annexure 


No.3)  on the basis of their  marks and further  


direct  the respondent  no.1 to consider the case 


of the pet it ioners for appointment  on the post  of 


Lecturer Civil Engineering Polytechnic College in 


pursuance to the advert isement  dated 16-04-


2015 (Annexure No 3)  on the basis of their  


marks obtained in the writ ten exam inat ion, after 


correct ly apply ing the pr inciple of reservat ion 


and law on the subject  and after calling the 


ent ire records from the respondents.”  


 


7. Ms. Menka Tripathi,  learned counsel appearing 


for Ut tarakhand Public Service Com mission submits 


that  total 24 vacancies on the post  of Lecturer (Civil 


Engineering)  were advert ised, out  of which 8 were 


reserved for Ut tarakhand women;  since candidates 


belonging to Ut tarakhand women category scored 


sufficient ly high m arks so as to be included in the 


open category, therefore, candidates belonging to 


women category were selected in excess of the 


quota available for them. She relies upon the 


judgment  rendered by the Hon’ble Apex Court  in the 


case of “Saurav Yadav &  others Vs. State of 


Ut tar  Pradesh”, reported in (2021)  4 SCC 542 for 


contending that  wom en candidates, if outperform 


other candidates, including m ale candidates, then 


they have to selected against  unreserved open 







category vacancies. Paragraphs 60, 61, 62, 65 and 


66 of the said judgment  are ext racted below: -  


“6 0 . Horizontal reservat ions on the other hand, 


by their  nature, are not  inviolate pools or carved 


in stone. They are prem ised on their  over laps 


and are “ inter locking”  reservat ions [  The 


expression used by B.P. Jeevan Reddy, J.,  


in I ndra Sawhney  v. Union of I ndia, 1992 Supp 


(3)  SCC 217 :  1992 SCC (L&S)  Supp 1.]  . As a 


sequel, they are to be calculated concurrent ly 


and along with the inviolate “vert ical”  (or 


“ social” )  reservat ion quotas, by applicat ion of 


the var ious steps laid out  with clar it y in para 


21.3 [ Ed. :  See also paras 21.4, 21.6, para 


23.11 r / w para 43 and paras 30 to 43.]  of Lalit ,  


J. 's judgment . They cannot  be carr ied forward. 


The first  rule that  applies to f illing hor izontal 


reservat ion quotas is one of adjustment  i.e. 


exam ining whether on merit  any of the 


hor izontal categories are adjusted in the merit  


list  in the open category, and then, in the quota 


for such horizontal category within the part icular 


specified/ social reservat ion. 


6 1 . The open category is not  a “quota” , but  


rather available to all women and men alike. 


Sim ilar ly, as held in Rajesh Kumar Daria [ Rajesh 


Kumar Daria v. Rajasthan Public Service 


Commission , (2007)  8 SCC 785 :  (2009)  1 SCC 


(L&S)  1055]  , there is no quota for men. I f we 


are to accept  the second view [ as held by the 


Allahabad High Court  in Ajay Kumar  v. State of 


U.P. [ Ajay Kumar  v. State of U.P.,  2019 SCC 


OnLine All 2674 :  (2019)  5 All LJ 466]  and the 


Madhya Pradesh High Court  in State of 


M.P.  v. Uday Sisode [ State of M.P. v.  Uday 


Sisode, 2019 SCC OnLine MP 5750]  , referred to 


in paras 24 and 25 of Lalit , J. 's judgm ent ] , the 


result  would be confining the number of women 


candidates, ir respect ive of their  performance, in 


their  social reservat ion categories and therefore, 


dest ruct ive of logic and merit . The second view, 


therefore — perhaps unconsciously supports—


but  definitely results in confining the number of 


women in the select  list  to the overall numerical 


quota assured by the rule. 


6 2 . I n m y opinion, the second view collapses 


completely, when more than the st ipulated 


percentage 20%  (say, 40%  or 50% ) of women 


candidates figure in the most  meritor ious 


category. The said second view in Ajay 


Kumar  [ Ajay Kumar  v. State of U.P. , 2019 SCC 







OnLine All 2674 :  (2019)  5 All LJ 466]  and Uday 


Sisode [ State of M.P. v.  Uday Sisode, 2019 SCC 


OnLine MP 5750]  thus penalises merit . The 


pr inciple of mobilit y  or m igrat ion, upheld by this 


Court  in Union of I ndia v. Ramesh Ram  [  A 


three-Judge Bench in (2009)  6 SCC 619 :  (2009)  


2 SCC (L&S)  234, referred the mat ter to be 


heard by a Const itut ion Bench of five Judges 


in Union of I ndia v. Ramesh Ram , (2010)  7 SCC 


234 :  (2010)  2 SCC (L&S)  412, which took note 


of the judgment  in I ndra Sawhney  v.  Union of 


I ndia, 1992 Supp (3)  SCC 217 :  1992 SCC (L&S)  


Supp 1, wherein it  was held that  :  (SCC p. 735, 


para 811) “811 . I n this connect ion it  is well to 


remember that  the reservat ions under Art icle 


16(4)  do not  operate like a communal 


reservat ion. I t  may well happen that  some 


members belonging to, say, Scheduled Castes 


get  selected in the open compet it ion field on the 


basis of their  own merit ;  they will not  be 


counted against  the quota reserved for 


Scheduled Castes;  they will be t reated as open 


compet it ion candidates.” ]  and other cases, 


would then have discr im inatory applicat ion, as it  


would apply for mobility of special category 


men, but  would not  apply to the case of women 


in such special categories (as glar ingly evident  


from the facts of this case)  to women who score 


equal to or more than their  counterparts in the 


open/ general category. 


6 5 . I n v iew of these clear decisions, it  is too late 


in the day for the respondent  State to contend 


that  women candidates who are ent it led to 


benefit  of social category reservat ions, cannot  f ill 


open category vacancies. The said view is 


starkly exposed as m isconceived, because it  


would result  in such women candidates with less 


merit  ( in the open category)  being selected, and 


those with more merit  than such selected 


candidates, ( in the social/ vert ical reservat ion 


category)  being left  out  of select ion. 


6 6 . I  would conclude by saying that  


reservat ions, both vert ical and horizontal, are 


method of ensuring representat ion in public 


services. These are not  to be seen as r igid 


“ slots” , where a candidate's merit , which 


otherwise ent it les her to be shown in the open 


general category, is foreclosed, as the 


consequence would be, if the State's argument  


is accepted. Doing so, would result  in a 


communal reservat ion, where each social 


category is confined within the extent  of their  


reservat ion, thus negat ing merit . The open 







category is open to all, and the only condit ion 


for a candidate to be shown in it  is merit , 


regardless of whether reservat ion benefit  of 


either type is available to her or him .”  


8. Law is well set t led that  the unreserved 


vacancies are open to all candidates, and a reserved 


category candidate, by vir tue of his/ her higher merit  


can m igrate to open category and there is no law 


which prohibits such m igrat ion. I t  is not  in dispute 


that  the last  wom an candidate, who was selected in 


the im pugned select ion, had secured 60 m arks 


while pet it ioners could score only 57 and 58 m arks 


respect ively in the said select ion. Therefore, the 


process of select ion cannot  be faulted.  


9. Thus, there is no scope for interference. The 


writ  pet it ion fails and is hereby dism issed.  


 


( Ashish Naithani, J)             ( Manoj  Kum ar Tiw ari, J)  


                               19.03.2025 


NR/  


 


 


 


 


 


 


 


 


 


 


 


 







 


 


 


 


 


 







    


 


 








HIGH COURT OF UTTARAKHAND AT NAINITAL 
 


Writ Petition (S/B) No. 442 of 2020 


 


Ajay Prasad Uniyal & others               ….....Petitioners 


   


Versus 


            


State of Uttarakhand and others                           ….….Respondents 
        


With 


 


Writ Petition (S/B) No. 421 of 2021 


Writ Petition (S/B) No. 432 of 2021 
 


Present:-  


Mr. S.S. Yadav, Advocate for the petitioners, in WPSB Nos. 442 of 2020 


and 432 of 2021. 


Mr. B.D. Upadhyay, learned Senior Advocate assisted by Mr. Anil Kumar 


Joshi, Advocate for the petitioners, in WPSB No.421 of 2021. 


Mr. G.S. Negi, Additional C.S.C. for the State. 


Mr. C.K. Sharma, Advocate for respondent nos.3 to 6.  


 
Dated: 11


th
 March, 2025 


 


Coram : Hon’ble Manoj Kumar Tiwari, J. 


  Hon’ble Pankaj Purohit, J.  


 


Per: Hon’ble Manoj Kumar Tiwari, J. 


  Since common questions of law and facts are involved in 


these writ petitions, therefore they are being heard and decided by this 


common judgment, however, for the sake of brevity facts of WPSB 


No.442 of 2020 alone are being considered and discussed. 


2.  The reliefs sought in WPSB No.442 of 2020 are extracted 


below:- 


  “i. Issue a writ, order or direction in the nature of the 


 mandamus directing the respondents to complete the final 


 absorption proceedings of the petitioners as per their option dated 


 11.02.2020 which was made on the dictate of Government's Letter 


 No. dated 1188/XXIV-C-1/2019-01(13)/2014 dated 23.01.2020 


 (Annexure No. 6 to the writ petition) and given to the department 


 which has attained the finality. 


  ii. Issue a writ, order or direction in the nature of the 


 certiorari quashing the letter dated 19.02.2020 (Annexure No. 9 to 


 the writ petition) and cancellation order dated 20.02.2020 


 (Annexure No. 11 to the writ petition). 
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  iii.  Issue a writ, order or direction in the nature of the 


 mandamus directing the respondents no. 2, 3 and 4 to retain the 


 status of the petitioners as per their post and faculty of Sri Dev 


 Suman Uttarakhand University's campus, Rishikesh (in Pandit 


 Lalit Mohan Sharma, Govt. P.G. College, Rishikesh, Dehradun in 


 which administrative control has been handed over by respondent 


 no. 1 to the respondent no. 3 vide letter dated 06.08.2019 


 (Annexure No. 2 to the writ petition)) as per option made by the 


 petitioners dated 11.02.2020 which was made on the dictate of 


 Government's Letter No. 1188/XXIV-C-1/2019-01(13)/2014 dated 


 23.01.2020 (Annexure No. 6 to the writ petition). 


  iv. Issue a writ, order or direction in the nature of 


 mandamus directing the respondents to not disturb the peaceful 


 functioning of the petitioners as per their post in the campus of Sri 


 Dev Suman University at Pandit Lalit Mohan Sharma, Govt. P.G. 


 College, Rishikesh, Dehradun and maintain the status quo of the 


 petitioners as on today working in the campus of Sri Dev Suman 


 University at Pandit Lalit Mohan Sharma, Govt. P.G. College, 


 Rishikesh, Dehradun in the tune of employees of Dr. Soban Singh 


 Jeena University, Almora and option dated 11.02.2020 made by 


 the petitioners.” 


3.  Facts of the case, on which, there is no dispute are that the 


State Legislature enacted ‘Pandit Deendayal Upadhyay Uttarakhand 


University Act, 2011’ (Act No.22 of 2011). As per provisions of the said 


Act, State Government established a University, in the year 2011, known 


as Deen Dayal Upadhyaya University at Badshahithaul, Tehri-Garhwal. 


Subsequently in the year 2012, the said University was re-named as ‘Sri 


Dev Suman University’ vide notification dated 19.10.2012. Thereafter 


vide Government Order dated 06.08.2019 Pandit Lalit Mohan Sharma, 


Government P.G. College, Rishikesh approval for handing over under 


administrative control of the University was given and later the said 


college was declared to be campus college of the University. Teaching 


and non-teaching employees, serving in Pandit Lalit Mohan Sharma, 


Government P.G. College, Rishikesh, who are Government Employees, 


made representations through Principal of the College to the Vice-


Chancellor and also the State Government, for their absorption in 


services of the University. 


4.  On the other hand, teaching and non-teaching employees 


serving in other Government Degree/P.G. Colleges maintained by Higher 


Education Department also submitted representations to the State 


Government for absorption of their services in the University and they 
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insisted that option for joining University services should be open to all 


teaching and non-teaching employees of Higher Education Department of 


the State Government.  


5.  Ultimately, State Government intervened by providing that 


all – teaching and non-teaching employees, serving in Government 


Degree and P.G. Colleges will have a right to exercise their option and 


thereafter options were invited from all employees serving in various 


Government Colleges. When all employees serving in Government 


Degree/P.G. Colleges submitted options, then State Government granted 


necessary approval for transfer of services of Government Teachers in 


services of the University. Petitioners are the teachers, who were serving 


in Pandit Lalit Mohan Sharma Government P.G. College, Rishikesh at 


the time when it was declared campus college and their contention is that 


they alone are entitled to be absorbed in the campus college of the 


University and options should not have been invited from Government 


teachers, serving in other Colleges. 


6.  It is contended by learned counsel for the petitioners that 


State Government has no authority to pass an order in respect of 


government Teachers after the aforesaid college became a campus 


college, therefore the approval granted by the State Government for their 


absorption in University service, is void-ab-initio.  


7.  The grievance raised by the petitioners is without any 


substance. Since petitioners belong to the cadre of Government Teachers, 


therefore, they do not have any right better than Government Teachers 


serving elsewhere in the State. Petitioners’ claim for absorption in the 


University service does not improve merely because they were posted in 


a particular College, which later became a campus college of the 


University. Teachers serving in Government Colleges form one 


homogeneous class, therefore, they cannot be discriminated against, 


based only on their place of posting. 


8.  The State Government was thus justified in inviting options 


from all Government Teachers of the State. Therefore, the grievance 
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raised by the petitioners against inviting options from other teachers is 


unfounded. 


9.  From perusal of the record, it is revealed that the State 


Government applied the criteria of seniority-cum-merit for absorbing 


teachers in the University services. The said criteria was uniformly 


applied to all. There is no allegation of any nepotism or foul play in the 


matter of selection for absorption in University Service.  


10.  As regards the submission that State Government lacks 


competence to issue the order of approval, we find force in the submission 


made by learned State counsel that since State Government was the 


employer in respect of all teachers serving in Government Colleges, 


therefore, State Government was well within its right to grant approval 


for absorption of Government teachers, who were selected for absorption 


in the service of the University. Thus the order passed by the State 


Government cannot be faulted, as without its approval, its employees 


could not have been absorbed in University Service. 


11.  Even otherwise also, no prejudice is caused to the 


petitioners as they are still serving as teachers in different government 


colleges, their conditions of service have remain unchanged, therefore, 


we are of considered opinion that the petitioners have no locus standi to 


challenge the order passed by the State Government. 


12.  Accordingly, all the writ petitions fail and the same are 


hereby dismissed. 


13.  No order as to costs. 


 


(Pankaj Purohit, J.)                               (Manoj Kumar Tiwari, J) 
 


SK 
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UHIGH COURT OF UTTARAKHAND AT NAINITAL 


HON’BLE JUSTI CE SRI  MANOJ KUMAR TI W ARI  AND  


HON’BLE JUSTI CE SRI  ASHI SH NAI THANI  


 


UWrit Petition (S/B) No. 576 of 2019 


  


Hari Prasad Dobhal and others                    - -Pet it ioners 


 


Versus 


State of Ut tarakhand and another  - -Respondents 


 


With 


UWrit Petition (S/B) No. 14 of 2020 


      


Him  Ram  and others                      - -Pet it ioners 


 


Versus 


 


State of Ut tarakhand and another  - -Respondents 


 


-------------------------------------------------------------------- 


UPresence: -  


Mr. M.C. Pant , Advocate for the pet it ioners 


Mr. Devendra Singh Bora, Standing Counsel for the State 


-------------------------------------------------------------------- 


The Court  m ade the follow ing:  


UJUDGMENT: U ( per Hon’ble Just ice Sri Manoj  Kum ar Tiw ari)  


 


1. Since these two writ  pet it ions involve com mon 


quest ions of law and fact , they were heard together and 


are being decided by this comm on judgm ent . However, 


for the sake of brevity, facts of Writ  Pet it ion (S/ B)  No. 576 


of 2019 alone, are being considered and discussed.   


 


2. Pet it ioners were init ially appointed in a Government  


Company, known as “HI LTRON”. HI LTRON was wound up 


due to heavy losses and its em ployees were adjusted in 


various government  departm ents. Pet it ioners, in this writ  


pet it ion, were adjusted in Departm ent  of Training and 


Em ploym ent  of the State Governm ent .  
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3. State Government  fram ed Ut tarakhand Technical 


Educat ion Departm ent  and Skill Development  & 


Em ploym ent  Department  Absorpt ion Rules, 2019. 


Pet it ioners have challenged validity of Rule 6(1) , 6(2) , 


6(3) , 6(4) , 6(5) , 6(6) , 6(7) , 6(8)  and Rule 8 and 9 of the 


said rules on the ground that  they are arbit rary and 


unreasonable. 


 


4. Rule 6(1)  provides that , date m ent ioned in the 


absorpt ion order issued in favour of a HI LTRON em ployee 


shall be t reated as the date of his substant ive 


appointment . Rule 6(2)  provides that  absorbed employees 


shall be placed at  bot tom  of the seniority list  in the cadre 


in which they are absorbed;  however, inter-se seniority of 


absorbed em ployees shall rem ain as it  was in HI LTRON.  


Rule 6(3)  provides that  absorbed em ployees will have to 


becom e m em ber of New Pension Schem e of Technical 


Educat ion Departm ent  and Skill Development  & 


Em ploym ent  Departm ent . Rule 6(4)  provides that  last  pay 


slip of the absorbed em ployees is issued as per 5 P


th
P Pay 


Commission report  and Technical Educat ion Departm ent  


shall fix basic pay of the absorbed employees not ionally 


as per pay scale of 6 P


th
P Pay Comm ission and revised pay 


scale would be admissible to them  only from  the date of 


their  absorpt ion and absorbed employees will not  be 


ent it led to arrears of salary. Rule 6(5)  provides that  if pay 


of an absorbed em ployee is more than the pay scale 


admissible for the post  on which is absorbed, then pay of 


the absorbed employee shall be fixed at  a scale nearest  to 


his basic pay and his pay will be protected. Rule 6(6)  


provides that  if HI LTRON employees are absorbed on a 
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post  carrying lower pay sale, then they shall be given 


designat ion of such post  with lower pay scale, however 


their  pay shall be protected as per the last  pay cert ificate 


issued by previous employer. Rule 6(7)  provides that  the 


absorbed employees shall be placed on probat ion and 


upon complet ing the period of probat ion as per the 


Recruitment  Rules applicable for the post , their  services 


shall be confirm ed, however, in case an absorbed 


em ployee do not  meet  the eligibility criteria for 


confirm at ion, the appoint ing authority m ay extend his 


probat ion period. Rule 6(8)  provides that  from  the date 


m ent ioned in the absorpt ion order, an absorbed em ployee 


shall acquire the status of government  servant  and all 


benefits admissible to State employees, shall be available 


to him . 


 


5. Rule 8 of the Absorpt ion Rules provides that  cut-off 


date for absorpt ion of HI LTRON em ployees in Technical 


Educat ion Departm ent  shall be 27.11.2015. 


 


6. Rule 9 of the said Rules provides that  before 


absorpt ion, concerned em ployees will have to exercise 


give an opt ion as to whether they are willing for 


absorpt ion as per condit ions m ent ioned in the Absorpt ion 


Rules. I t  further provides that  if an em ployee desires to 


go back to his previous employer, then he will have the 


opt ion to do so during the period of probat ion and anyone 


who expresses unwillingness for absorpt ion, will be 


reverted back to his previous em ployer and such 


em ployee will not  be ent it led to any com pensat ion.  


 


7. Learned counsel for the pet it ioners contends that  
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aforesaid provision of Absorpt ion Rules, 2019 are 


unsustainable as benefit  of past  services rendered in 


HI LTRON cannot  be denied to pet it ioners;  their  seniority 


has to be fixed at  an appropriate level by taking into 


account  the service rendered by them  in HI LTRON and 


benefit  of increm ents earned by them, while serving in 


HI LTRON also, cannot  be denied to them. 


 


8. Learned State Counsel, however, submits that  


previous employer of the pet it ioners i.e. HI LTRON was 


wound up due to heavy losses;  State Government  was 


under no obligat ion to adjust  and absorb HI LTRON 


em ployees in other governm ent  departm ents, however, 


taking a sympathet ic view, HI LTRON em ployees were 


tem porarily adjusted in governm ent  departments and 


ult im ately, State  Governm ent  cam e out  with Rules for 


their  absorpt ion.  


 


9. He submits that , in normal circum stances, 


em ployees of government  com panies, which are wound 


up, are ret renched and pet it ioners should be thankful to 


the State Governm ent  that  HI LTRON em ployees were not  


ret renched and were given opportunity to serve in other 


governm ent  departm ents.  


 


10. He submits that  there is no infirm ity in Absorpt ion 


Rules, em ployees who were perm it ted to be absorbed in 


Technical Educat ion Department  cannot  be placed above 


the exist ing employees of the said department , thereby 


disturbing their  seniority and the rules right ly provide that  


absorbed em ployees will be placed in seniority list ,  after 


junior m ost  employee serving in the cadre. 
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11. He further subm its that  as HI LTRON em ployees, 


pet it ioners were not  ent it led to pension;  state employees, 


appointed after 01.10.2005, are covered by New Pension 


Schem e, and, HI LTRON em ployees upon absorpt ion in the 


departm ent  are also given benefit  of New Pension 


Schem e, thus they are t reated at  par with other 


governm ent  servants for all pract ical purposes.  


 


12. He further submits that  pay of HI LTRON em ployees 


would be protected upon their  absorpt ion and benefit  of 


revised pay scale is also available to them  as per the 


absorpt ion Rules. He submits that  since pet it ioners are 


appointed to a new service by absorpt ion, therefore, 


there is nothing wrong if they have to undergo probat ion 


as per service rules applicable for the post .  


 


13. He submits that  all benefits available to the 


governm ent  servants, are assured to the pet it ioners and 


there is no provision in the Rules, which can be said to be 


arbit rary and discr im inatory.  


 


14. This Court  finds substance in the submission made 


by learned State Counsel. Pet it ioners were earlier 


em ployees of a Government  Com pany and were not  


enjoying the status of a governm ent  servant , however, 


upon absorpt ion in term s of the Rules in quest ion, they 


acquired status of government  servant . The grievance 


raised by pet it ioners that  they are denied benefit  of past  


services for senior ity, increm ent , etc. is not  sustainable in 


the eyes of law, as they have becom e employee of a 


different  organizat ion, for which they also exercised 


opt ion.  
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15. Rule 9 provides that  those who are desirous of 


absorpt ion, as per the condit ions of the absorpt ion Rules 


alone, shall be absorbed.  


 


16. Pet it ioners have given opt ion in term s of Rule 9 and 


only then their  services would have been absorbed. Thus, 


they cannot  now turn around for challenging the 


provisions of the same Rules under which they are 


absorbed.  


 


17. Law is well-set t led that  a statute can be challenged 


only on following grounds:  


(a)  Lack of legislat ive competence;  


(b)  Violat ion of any of the fundam ental r ights.  


 


18. This aspect  has been considered and discussed by 


Hon’ble Supreme Court  in the case of State of A.P. Vs. 


McDow ell &  Co. reported in ( 1 9 9 6 )  3  SCC 7 0 9 .  Para 43 


of the said judgm ent  is reproduced below: -  


4 3 . Shr i Rohinton Nariman subm it ted that  inasmuch as a 


large number of persons falling within the exempted 


categories are allowed to consume intoxicat ing liquors in the 


State of Andhra Pradesh, the total prohibit ion of manufacture 


and product ion of these liquors is ‘arbit rary’ and the 


amending Act  is liable to be st ruck down on this ground 


alone. Support  for this proposit ion is sought  from a judgment  


of this Court  in State of T.N. v. Ananthi Ammal [ (1995)  1 SCC 


519]  . Before, however, we refer to the holding in the said 


decision, it  would be appropriate to rem ind ourselves of 


certain basic proposit ions in this behalf. I n the United 


Kingdom, Parliament  is supreme. There are no lim itat ions 


upon the power of Parliament . No court  in the United 


Kingdom can st r ike down an Act  made by Parliament  on any 


ground. As against  this, the United States of America has a 


Federal Const itut ion where the power of the Congress and the 


State Legislatures to make laws is lim ited in two ways, viz., 


the division of legislat ive powers between the States and the 


Federal Government  and the fundamental r ights (Bill of 


Rights)  incorporated in the Const itut ion. I n I ndia, the posit ion 


is sim ilar to the United States of America. The power of 


Parliament  or for that  mat ter, the State Legislatures is 


rest r icted in two ways. A law made by Parliament  or the 


legislature can be st ruck down by courts on two grounds and 
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two grounds alone, viz., (1)  lack of legislat ive competence 


and (2)  violat ion of any of the fundamental r ights guaranteed 


in Part  I I I  of the Const itut ion or of any other const itut ional 


provision. There is no third ground. We do not  wish to enter 


into a discussion of the concepts of procedural 


unreasonableness and substant ive unreasonableness — 


concepts inspired by the decisions of United States Supreme 


Court . Even in U.S.A., these concepts and in part icular the 


concept  of substant ive due process have proved to be of 


unending cont roversy, the latest  thinking tending towards a 


severe curtailment  of this ground (substant ive due process) . 


The main cr it icism  against  the ground of substant ive due 


process being that  it  seeks to set  up the courts as arbiters of 


the wisdom of the legislature in enact ing the part icular piece 


of legislat ion. I t  is enough for us to say that  by whatever 


name it  is character ised, the ground of invalidat ion must  fall 


within the four corners of the two grounds ment ioned above. 


I n other words, say, if an enactment  is challenged as v iolat ive 


of Art icle 14, it  can be st ruck down only if it  is found that  it  is 


violat ive of the equality clause/ equal protect ion clause 


enshrined therein. Sim ilar ly, if an enactment  is challenged as 


violat ive of any of the fundamental r ights guaranteed by sub-


clauses (a)  to (g)  of Art icle 19(1) , it  can be st ruck down only 


if it  is found not  saved by any of the clauses (2)  to (6)  of 


Art icle 19 and so on. No enactment  can be st ruck down by 


just  saying that  it  is arbit rary [  An expression used widely 


and rather indiscr im inately — an expression of inherent ly 


imprecise import . The extensive use of this expression in 


I ndia rem inds one of what  Frankfurter, J. said in Hat t ie Mae 


Tiller  v. At lant ic Coast  Line Railroad Co., 87 L Ed 610 :  318 


US 54 (1943) . “The phrase begins life as a literary 


expression;  its felicit y leads to it s lazy repet it ion and 


repet it ion soon establishes it  as a legal formula, 


undiscr im inat ingly used to express different  and somet imes 


cont radictory ideas” , said the learned Judge.]  or 


unreasonable. Som e or other const itut ional infirm ity has to 


be found before invalidat ing an Act . An enactment  cannot  be 


st ruck down on the ground that  court  thinks it  unjust ified. 


Parliament  and the legislatures, composed as they are of the 


representat ives of the people, are supposed to know and be 


aware of the needs of the people and what  is good and bad 


for them. The court  cannot  sit  in judgm ent  over their  wisdom. 


I n this connect ion, it  should be remembered that  even in the 


case of adm inist rat ive act ion, the scope of judicial review is 


lim ited to three grounds, viz., ( i)  unreasonableness, which 


can more appropriately be called irrat ionality, ( ii)  illegality 


and ( iii)  procedural impropriety (see Council of Civil Service 


Unions v. Minister for Civil Service [ 1985 AC 374 :  (1984)  3 


All ER 935 :  (1984)  3 WLR 1174]  which decision has been 


accepted by this Court  as well) . The applicability of doct r ine 


of proport ionality even in adm inist rat ive law sphere is yet  a 


debatable issue. (See the opinions of Lords Lowry and Ackner 


in R. v. Secy. of State for Home Dept t ., ex p Brind [ 1991 AC 


696 :  (1991)  1 All ER 720]  AC at  766-67 and 762.)  I t  would 


be rather odd if an enactment  were to be st ruck down by 
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apply ing the said pr inciple when its applicability even in 


adm inist rat ive law sphere is not  fully and finally set t led. I t  is 


one thing to say that  a rest r ict ion imposed upon a 


fundamental r ight  can be st ruck down if it  is disproport ionate, 


excessive or unreasonable and quite another thing to say that  


the court  can st r ike down enactment  if it  thinks it  


unreasonable, unnecessary or unwarranted. Now, com ing to 


the decision in Ananthi Am mal [ (1995)  1 SCC 519]  , we are 


of the opinion that  it  does not  lay down a different  


proposit ion. I t  was an appeal from  the decision of the Madras 


High Court  st r iking down the Tam il Nadu Acquisit ion of Land 


for Harijan Welfare Schemes Act , 1978 as violat ive of Art icles 


14, 19 and 300-A of the Const itut ion. On a review of the 


provisions of the Act this Court  found that  it  provided a 


procedure which was substant ially unfair  to the owners of the 


land as com pared to the procedure prescr ibed by the Land 


Acquisit ion Act , 1894, insofar as Sect ion 11 of the Act  


provided for payment  of compensat ion in instalments if it  


exceeded rupees two thousand. After not icing the several 


features of the Act  including the one ment ioned above, this 


Court  observed:  (SCC p. 526, para 7)  


“7 . When a statute is impugned under Art icle 14 what  


the court  has to decide is whether the statute is so arbit rary 


or unreasonable that  it  must  be st ruck down. At  best ,  a 


statute upon a sim ilar subject  which der ives its author ity 


from another source can be referred to, if its provisions have 


been held to be reasonable or have stood the test  of t ime, 


only for the purpose of indicat ing what  may be said to be 


reasonable in the context . We proceed to exam ine the 


provisions of the said Act  upon this basis.”  


 


19. I t  is not  the case of pet it ioners that  State 


Governm ent  lacks com petence to fram e Absorpt ion Rules. 


The power to fram e Rules can be t raced to proviso to 


Art icle 309 of the Const itut ion. None of the fundam ental 


r ight  available to the pet it ioners can be said to be violated 


by any provision of Absorpt ion Rules. I n fact , pet it ioners 


have not  challenged the Rules on any valid ground which 


is available for challenging a statute. Even otherwise also, 


the provisions of Absorpt ion Rules cannot  be said to be 


arbit rary or unreasonable.  


 


20. State, as an employer, has certain inherent  r ights. 


State Governm ent  has exercised its inherent  r ight  by 
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fram ing the Absorpt ion Rules. There are large num ber of 


em ployees serving in Technical Educat ion Departm ent  


since last  several decades. State Governm ent  decided to 


absorb em ployees of a Governm ent  Company in said 


departm ent , however, r ights and interests of exist ing 


em ployees of Technical Educat ion Departm ent  cannot  be 


scarified while absorbing employees of Government  


Company in the said department . State Government  


r ight ly at tem pted to balance the interest  of exist ing 


em ployees and the em ployees, who were to be absorbed 


in Technical Educat ion Departm ent , by m aking the 


impugned provisions.  


 


21. Learned counsel for pet it ioners relied upon a 


judgment  rendered by Hon’ble Suprem e Court  in the case 


of Sub- I nspector Rooplal and another Vs. Lt . 


Governor through Chief Secretary, Delhi and others 


reported in ( 2 0 0 0 )  1  SCC 6 4 4 . Para 23 of the said 


judgment , on which heavy reliance was placed by 


pet it ioners’ counsel, is ext racted below: -  


“2 3 . I t  is clear from the rat io laid down in the above case 


that  any rule, regulat ion or execut ive inst ruct ion which has 


the effect  of taking away the service rendered by a 


deputat ionist  in an equivalent  cadre in the parent  departm ent  


while count ing his senior ity in the deputed post  would be 


violat ive of Art icles 14 and 16 of the Const itut ion. Hence, 


liable to be st ruck down. Since the impugned memorandum in 


its ent irety does not  take away the above r ight  of the 


deputat ionists and by st r iking down the offending part  of the 


memorandum, as has been prayed in the writ  pet it ion, the 


r ights of the appellants could be preserved, we agree with the 


prayer of the appellant -pet it ioners and the offending words in 


the memorandum “whichever is later”  are held to be violat ive 


of Art icles 14 and 16 of the Const itut ion, hence, those words 


are quashed from the text  of the im pugned memorandum . 


Consequent ly, the r ight  of the appellant -pet it ioners to count  


their  service from the date of their  regular appointment  in the 


post  of Sub- I nspector in BSF, while comput ing their  senior ity 


in the cadre of Sub- I nspector (Execut ive)  in the Delhi Police, 
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is restored.”  


 


22. The rat ios of said judgment  do not  apply to the facts 


of present  case. Here, pet it ioners were not  taken on 


deputat ion, but  they were sim ply adjusted as the 


Governm ent  Com pany in which they were em ployed, was 


wound up. A deputat ionist  can go back to his parent  


organizat ion, however, pet it ioners do not  have that  


choice, as their  parent  organizat ion does not  exist  


anym ore. The judgment  relied by pet it ioners’ counsel 


deals with a case of deputat ionist , thus is dist inguishable.  


 


23. I n case of deputat ion, consent  of lending 


organizat ion and the person going on deputat ion, has to 


be obtained, however, in the present  case, there was no 


lending organizat ion nor Technical Educat ion Departm ent  


had requisit ioned services of pet it ioners. Pet it ioners were 


sim ply adjusted, as they had no place to work, therefore, 


the principle, which applies to deputat ionist  cannot  be 


m ade applicable to pet it ioners.  


 


24. Since, pet it ioners have voluntar ily accepted 


absorpt ion in Technical Educat ion Departm ent  as per 


condit ion of Absorpt ion Rules, therefore, they cannot  now 


quest ion the provisions contained in Absorpt ion Rules. 


Learned State Counsel r ight ly submits that  Absorpt ion 


Rules have to be either accepted in toto or rejected out  


r ight ly. After securing benefit  of absorpt ion as per Rules. 


Pet it ioners cannot  select ively quest ion certain provisions 


of the same Rules under which they were absorbed. 


 


25. I n view of aforesaid discussion, this Court  does not  


find any force in the challenge thrown by pet it ioners to 
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the Absorpt ion Rules. 


 


26. Learned counsel for pet it ioners then submits that  


certain HI LTRON employees, upon their  absorpt ion in 


Technical Educat ion Department , have ret ired and som e 


of them  have also passed away, however, their  


m onetary/ term inal dues are not  being released, even 


though HI LTRON had discharged its liability by providing 


necessary funds for the purpose to the State 


Governm ent . 


 


27. This Court ,  while refusing to interfere with the 


Absorpt ion Rules, 2019, directs the Competent  Authority 


in the State Government  to release admissible 


ret iral/ term inal dues to such em ployees, who ret ired or 


passed away, upon their  absorpt ion in government  


service. The Competent  Authority in the State 


Governm ent  shall also examine claim  of the pet it ioners 


for grant  of ACP and senior ity, as per applicable 


Rules/ Governm ent  Policy, within six months. 


 


 
_______________________________ 


MANOJ KUMAR TI W ARI , J.  


 


 


 


 


 


__________________________ 


ASHI SH NAI THANI , J. 
Dt :  18 P


TH
P March, 2025 


Mahinder 
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Versus 


            
State of Uttarakhand and Others                    ….….Respondents 
         
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.49 of 2020 
 
Surendra Singh           ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others                   ….….Respondents 
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Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


 
 


Writ Petition (S/S) No.50 of 2020 
 
Sunil Kumar Chauhan           ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others             ….….Respondents 
        
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.51 of 2020 
 
Birendra Singh Pawar           ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others                    ….….Respondents 
        
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.53 of 2020 
 
Prakash Chandra Hemdan         ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others                   ….….Respondents 
        
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  







 7 


 
Writ Petition (S/S) No.54 of 2020 


 
Man Singh Rana          ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others            ….….Respondents 
        
 
 
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.55 of 2020 
 
Shasthi Dutt Pathak         ….....Petitioner 


    
Versus 


            
State of Uttarakhand and Others                    ….….Respondents 
        
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.56 of 2020 
 
Bala Dutt Nainwal           ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others            ….….Respondents 
        
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  


 
Writ Petition (S/S) No.57 of 2020 


 
Daleep Singh Negi            ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others                  ….….Respondents 
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Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  


 
 


Writ Petition (S/S) No.58 of 2020 
 
Najam Khan           ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others                   ….….Respondents 
        
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  


 
Writ Petition (S/S) No.59 of 2020 


 
Baldev Singh Kandari     ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others                 ….….Respondents 
        
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.61 of 2020 
 
Govind Singh Mehra        ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others                    ….….Respondents 
        
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
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Writ Petition (S/S) No.63 of 2020 
 
Vinod Kumar        ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others                   ….….Respondents 
        
 
 
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation. 
  


Writ Petition (S/S) No.64 of 2020 
 
Ramesh Chandra Arya     ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others            ….….Respondents 
        
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation. 
  


Writ Petition (S/S) No.66 of 2020 
 
Satish Chandra Sharma     ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others            ….….Respondents 
        
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.67 of 2020 
 
Surendra Singh Negi           ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others                         ….….Respondents 
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Present:-  
Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


 
 


Writ Petition (S/S) No.69 of 2020 
 
Suresh Chandra Joshi          ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others             ….….Respondents 
        
Present:-  


Mr. M.C. Kandpal, Senior Advocate assisted by Mr. Chitrarth 
Kandpal, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation. 
  


Writ Petition (S/S) No.592 of 2020 
 
Bala Dutt Mishra and Others          ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others             ….….Respondents 
        
Present:-  


Mr. Sanjay Bhatt, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation. 
  


Writ Petition (S/S) No.615 of 2020 
 
Tikam Singh and Others    ….....Petitioners 


   
Versus 


            
State of Uttarakhand and Others                  ….….Respondents 
        
Present:-  


Mr. Sanjay Bhatt, Advocate for the petitioners. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
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Writ Petition (S/S) No.777 of 2020 
 
Suresh Chandra Suyal and Others     ….....Petitioners 


   
Versus 


            
State of Uttarakhand and Others             ….….Respondents 
        
 
Present:-  


Mr. Sanjay Bhatt, Advocate for the petitioners. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.215 of 2021 
 
Krishan Kumar Shrivastav and Others      ….....Petitioners 


   
Versus 


            
State of Uttarakhand and Others             ….….Respondents 
 
        
Present:-  


Mr. Sanjay Bhatt, Advocate for the petitioners. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Mr. Rajesh Sharma, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.225 of 2021 
 
Smt. Vimla Devi      ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others                ….….Respondents 
 
        
Present:-  


Mr. Bhagwat Mehra, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.226 of 2021 
 
Kamla Devi              ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others                    ….….Respondents 
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Present:-  
Mr. Bhagwat Mehra, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


 
Writ Petition (S/S) No.276 of 2021 


 
Prakash Chandra Pandey         ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others            ….….Respondents  
 
 
Present:-  


Mr. Bhagwat Mehra, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Mr. Rajesh Sharma, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.553 of 2021 
 
Nandan Singh Negi and Others   ….....Petitioners 


   
Versus 


            
State of Uttarakhand and Others                  ….….Respondents 
        
Present:-  


Mr. Sanjay Bhatt, Advocate for the petitioners. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Mr. Rajesh Sharma, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.558 of 2021 
 
Vinod Chandra Bahuguna and Others  ….....Petitioners 


   
Versus 


            
State of Uttarakhand and Others                   ….….Respondents 
        
Present:-  


Mr. Sanjay Bhatt, Advocate for the petitioners. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Mr. Rajesh Sharma, Advocate for the Uttarakhand Forest 
Development Corporation.  
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Writ Petition (S/S) No.592 of 2021 
 
Shambhu Datt Bhatt and Others      ….....Petitioners 


   
Versus 


            
State of Uttarakhand and Others            ….….Respondents 
 
        
Present:-  


Mr. Sanjay Bhatt, Advocate for the petitioners. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
 


Writ Petition (S/S) No.702 of 2021 
 
Hira Singh Koranga and Others   ….....Petitioners 


   
Versus 


            
State of Uttarakhand and Others                  ….….Respondents 
 
        
Present:-  


Mr. Vinod Tiwari, Advocate for the petitioners. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Ms. Seema Sah, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.828 of 2021 
 
Prakash Chandra Tiwari and Others   ….....Petitioners 


   
Versus 


            
State of Uttarakhand and Others                 ….….Respondents 
 
        
Present:-  


Mr. Sanjay Bhatt, Advocate for the petitioners. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Mr. Rajesh Sharma, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.1299 of 2023 
 
Padma Datt Joshi and Others    ….....Petitioners 


   
Versus 


            
State of Uttarakhand and Others                 ….….Respondents 
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Present:-  
Mr. Sanjay Bhatt, Advocate for the petitioners. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Mr. Rajesh Sharma, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.1300 of 2023 
 
Kanta Ballabh Budhlakoti and Others     ….....Petitioners 


   
Versus 


            
State of Uttarakhand and Others                     ….….Respondents 
 
        
Present:-  


Mr. Sanjay Bhatt, Advocate for the petitioners. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Mr. Rajesh Sharma, Advocate for the Uttarakhand Forest 
Development Corporation.  


 
Writ Petition (S/S) No.1301 of 2023 


 
Indar Bahadur Singh          ….....Petitioner 


   
Versus 


            
State of Uttarakhand and Others            ….….Respondents 
 
        
Present:-  


Mr. Sanjay Bhatt, Advocate for the petitioner. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Mr. Rajesh Sharma, Advocate for the Uttarakhand Forest 
Development Corporation.  
 


Writ Petition (S/S) No.1683 of 2023 
 
Satya Prasad Bijalwan and Others   ….....Petitioners 


   
Versus 


            
State of Uttarakhand and Others            ….….Respondents 
 
        
Present:-  


Mr. M.C. Pant, Advocate for the petitioners. 
Mr. C.S. Rawat, Chief Standing Counsel with Mr. Narein Dutt 
and Mr. Gajendra Tripathi, Standing Counsel for the State. 
Mr. Rajesh Sharma, Advocate for the Uttarakhand Forest 
Development Corporation.  
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Hon’ble Ravindra Maithani, J. (Oral) 
 


   Since common questions of law and facts are involved 


in the present writ petitions, they are heard together and being 


decided by this common judgment. However, for the sake of 


convenience, the facts and documents are mainly referred to of WP 


(S/S) No. 446 of 2021, unless otherwise mentioned.  


 


FACTS 


2.  Essentially the challenge in these writ petitions is made 


to the decisions of the respondents for refixing the date of 


entitlement of first Assured Career Progression (“ACP”) to the 


petitioners and by doing so significantly reducing the salary of the 


petitioners. The main challenge is made to the following:- 


(i) Letter dated 05.02.2019 of the Secretary, 


Government of Uttarakhand addressed to the 


Principal Secretary, Forest and Environment, 


Government of Uttarakhand, by which the 


special audit report was forwarded. Two 


discrepancies were indicated in the said letter, 


namely, - (i) that the services of the petitioners 


should be counted from 23.12.2002, when they 


were regularized, for the purpose of grant of ACP 


and not from any period prior thereto; and (ii) 


grade pay for the first, second and third ACP has 


wrongly been given because on 05.06.2007, the 


structure of the Uttarakhand Forest Development 


Corporation (“the Forest Corporation”) was 


approved, which had both the posts of Assistant 


Logging Officer and Deputy Logging Officer in 


existence. 
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(ii) Communication dated 14.02.2019 of the 


Managing Director of the Forest Corporation 


made to the subordinate officers of the Forest 


Corporation enclosing therewith special audit 


report for its compliance. 


(iii) Government Order dated 27.05.2009, by which 


directions have been issued pursuant to the 


special audit. It has also raised two issues i.e.    


(i) that since the petitioners were regularized in 


the month of December, 2002, their services 


should be counted from that date for the purpose 


of grant of ACP and (ii) that the posts of Assistant 


Logging Officer and the Deputy Logging Officer 


have not been merged in the State of 


Uttarakhand, therefore, accordingly the grade 


pay of first, second and third ACP is to be 


granted.  


 


3.  The recovery orders, notices and other related orders, 


including the orders rejecting the representations of the petitioners 


have also been put to challenge. 


 


4.  The petitioners were initially appointed as daily wagers 


by the U.P. Forest Corporation in different Divisions (except 


petitioner in WP (S/S) No. 226 of 2021). WP (S/S) No. 226 of 2021 


has been filed by the widow of the employee, who was appointed as 


a daily wager in the U.P. Forest Corporation and after having served 


for 30 years died on 09.05.2018 when still in service. It is 


thereafter, his salary was reduced and pensionary benefits and 
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retiral dues withheld. In WP (S/S) No. 225 of 2021, the petitioner 


died during the pendency of the petition, thereafter, petition has 


been continued by his wife. But, for the sake of convenience, 


reference to petitioners in both these petitions shall also mean the 


deceased employee. In WP (S/S) No. 1704 of 2019, one of the 


petitioners is representing the scalers working with the Forest 


Corporation.   


 


5.  The chronology of the events of the case may be 


narrated as follows:-  


(i) The petitioners were initially appointed as daily 


wagers, but they were not paid equal to their 


counterparts. Therefore, the petitioners’ 


Association filed Writ Petition No. 4209 of 1988, 


Van Nigam Karamchari Kalyan Sangh U.P., 


Gorakhpur v. U.P. Forest Corporation & others, 


in the Hon’ble High Court of Judicature at 


Allahabad (“the First Writ Petition”).   


(ii) The First Writ Petition was allowed by order 


dated 19.09.1991 and the Court passed the 


following order:- 


“In view of what has been indicated 


hereinabove the writ petition succeeds and is 


allowed. A writ in the nature of mandamus is 


issued commanding the opposite parties to pay the 


Scalers and other Category-D employees including 


orderly, chaukidar, dakia, peon and fireman 


employed on daily wages in the establishment of 


U.P. Forest Corporation the minimum pay scales 


and other service benefits including the benefit of 


leave encashment, Group Insurance, gratuity, 


Employees provident fund etc. which are admissible 


to such workman employees employed on regular 


basis. A writ in the nature of mandamus is also 


issued commanding the opposite parties to fill up 


the  sanctioned 755 posts of temporary scalers 


within a period of three months from amongst the 


scalers engaged on daily wage basis and also fill up 


361 posts of Group-D category within the aforesaid 
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period from the date of sanction accorded by the 


State Government from amongst this 


workmen/employees working on Group-D category 


posts on daily wage basis. Opposite parties are 


further commanded to prepare a scheme for 


absorbing the daily wagers working on the posts of 


Scalers and other Group-D category posts engaged 


on daily wage basis into the regular services of the 


Corporation. It is further directed that till the daily 


wagers are not absorbed  no appointment on the 


posts of Scalers or other Group-D category posts 


will be made on regular basis.” 


(iii)  The special appeal against judgment dated 


19.09.1991 passed in the First Writ Petition 


was dismissed and Special Leave Petition was 


also dismissed on 21.07.1992 by the Hon’ble 


Supreme Court.  


(iv)  A Review Petition was filed in the First Writ 


Petition, which was decided on 12.07.1994. In 


the review petition, the judgment dated 


19.09.1991 passed in the First Writ Petition 


was modified on various aspects. The relevant 


modification for the present purpose is in Para 


(xix) of the order dated 12.07.1994, which 


reads as follows:- 


“(xix) All the group D workers and other field 


staff including the scalers appointed on daily 


labour basis would be entitled the minimum pay 


scales which their regular counter parts are 


given as directed by this Court in Writ Petition 


no. 4209 of 1988. They would also be entitled 


for dearness allowance, increments, medical and 


washing allowance etc. from the date of the 


order passed in Writ Petition no. 4209 of 1988. 


Such workers would also be entitled for casual 


leave and leave on gazetted holidays. They would 


also be entitled to medical leave after they furnish 


medical certificates duly verified by the Incharge of 


Primary Health Centre.”  


(emphasis supplied) 


(v)  The petitioners were not regularized within the 


stipulated time despite the orders of the 


Hon’ble High Court of Judicature at Allahabad 
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in the First Writ Petition (except petitioner nos. 


1 to 6, 16 and 22 in WP (S/S) No. 1683 of 


2023, who claim to have been regularized even 


prior to 1991 and this fact has not specifically 


been denied by the State. The claim of these 


petitioners shall be considered at an 


appropriate place.) 


(vi)  After the creation of the State of Uttarakhand, 


the petitioners were regularized w.e.f. 


23.12.2002. 


(vii)  On 26.08.2009, the Forest Corporation decided 


that the services of the petitioners shall be 


counted w.e.f. 19.09.1991 (this is the date 


when the judgment in the First Writ Petition 


was passed by the Hon’ble High Court of 


Judicature at Allahabad). 


(viii)  On 14.09.2009, a decision was taken to extend 


the benefit of 6th Pay Commission to the 


petitioners.  


(ix)  On 15.07.2010, a decision was taken by the 


Forest Corporation that the reckoning date for 


selection grade shall be 19.09.1991.  


(x)  The ACP scheme was also made applicable to 


the Forest Corporation on 30.11.2011. It was 


specifically extended to the Forest Corporation 


by an order dated 12.12.2011. 


(xi)  In fact, the Government of Uttarakhand by the 


Government Order (“the GO”) dated 


27.08.2012 decided that two years services 


rendered as daily wager shall be counted for 


calculating the time scale of the Scalers.  


(xii)  7th Pay Commission was also made applicable 


to the petitioners by the GO dated 22.09.2017.  


(xiii)  The above facts are not disputed.  


(xiv)  The Forest Corporation got a special audit 


conducted, which noticed that the petitioners 


were wrongly given the benefit of first ACP 


w.e.f. 19.09.1991 because they were not the 


regular employees on that date. According to 
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the audit report, the ACP can be granted only 


when an employee is regularized. The grade 


pay that is permissible on 1st ACP, 2nd ACP and 


3rd ACP was also questioned in the audit 


report. This audit report was forwarded to the 


concerned department of the Finance 


Department by the State of Uttarakhand on 


05.02.2019.   


(xv)  The Senior Forest Officers forwarded this audit 


report to all concerned for taking necessary 


steps, on 14.02.2019. 


(xvi)  When the respondents proceeded to reduce the 


salary of the scalers vide proceedings dated 


06.03.2009, it was challenged in Writ Petition 


(S/S) No. 667 of 2019. The Writ Petition (S/S) 


No. 667 of 2019 was decided along with 


Special Appeal No. 368 of 2019 by a Division 


Bench of this Court, in which on 06.03.2019, 


the Court passed the following order:- 


“6. In the meanwhile, the Managing Director 


of the Corporation, by his letter dated 06.03.2019, 


sought permission of the Government to pay the 


petitioners’ salary, as was being paid to them 


earlier. It is the petitioners’ grievance that their 


grade-pay of Rs. 5400/- was reduced to Rs. 2400/- 


vide proceedings dated 06.03.2019; among the six 


petitioners, the fifth petitioner alone was issued a 


notice, and not the other five; the fifth petitioner 


had submitted his reply thereto; and by a bald 


order dated 06.03.2019, and without assigning any 


reasons, his representation was rejected as not 


maintainable, though the fifth petitioner had 


submitted an elaborate reply in support of his 


contention that his grade-pay should not be 


reduced. 


7. The fact that no notice was issued to the 


other petitioners (apart from the fifth petitioner) has 


not been disputed by Mrs. Seema Sah, learned 


Standing Counsel for the Corporation, who would 


submit that a general notice was issued to all the 


employees. As the Corporation seek to reduce the 


grade-pay of the petitioners from Rs. 5400/- to Rs. 


2400/-, any such reduction could only have been 
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made after they were put on notice calling upon 


them to show cause why their grade-pay should not 


be reduced, thereafter giving them an opportunity 


of being heard, and to then take action in 


accordance with law after a reasoned order is 


passed. 


8. Since the impugned order dated 


06.03.2019, reducing the petitioners’ grade-pay 


from Rs. 5400/- to Rs. 2400/-, is in violation of the 


principles of natural justice, the said order is 


quashed. In so far as petitioners 1 to 4 and 6 are 


concerned, the respondent-officials are permitted to 


issue a show-cause notice afresh, give them a 


reasonable opportunity of submitting their reply to 


the said show cause notice, pass a reasoned order 


dealing with the contentions urged by the 


petitioners in their reply to the show cause notice, 


and thereafter, if need be, take action in accordance 


with law.  


9. In so far as the fifth petitioner is 


concerned, since he was already put on notice and 


was given an opportunity of submitting his reply to 


the show cause notice, suffice it to quash the 


impugned order dated 06.03.2019, and direct the 


respondent-Corporation to pass an order assigning 


reasons as to why the Corporation is of the view 


that the objections raised by the fifth petitioner, to 


the show cause notice, are not valid.  


10. Needless to state that, since the 


impugned order dated 06.03.2019 is quashed, the 


petitioners would be entitled to be paid the grade-


pay which they were drawing prior to the said 


order. Such benefit shall continue to be extended to 


the petitioners till a fresh order, in accordance with 


law, is passed by the respondent Corporation. ” 


 


(xvii)  By the GO dated 27.05.2019, while taking 


cognizance of the audit report, directions were 


issued, pursuant to which recovery orders were 


made and salary of the petitioners was 


reduced.  


(xviii)  Some of the retired employees against whom 


recovery orders were issued also preferred Writ 


Petition (S/S) No. 626 of 2020 and other 
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connected matters, in which this Court, on 


19.10.2022 passed the following order:- 


 


“In view of the law laid down by the 


Hon’ble Supreme Court in the case of State 


of Punjab & others Vs. Rafiq Masih (White 


Washer), reported in (2015) 4 SCC 334 and 


in Thomas Daniel v. State of Kerala and 


others, this Court has no hesitation in 


holding that the excess amount, if any, paid 


to the petitioners cannot be recovered at this 


late stage, after their retirement. 


Without going into other issues 


raised by petitioners in these writ petitions, 


writ petitions are disposed of by restraining 


the respondents from recovering any 


amount from the petitioners pursuant to the 


impugned order dated 05.02.2019. However, 


it is made clear that the respondents will be 


under no liability to refund the amount, 


already recovered from petitioners, pursuant 


to the impugned recovery order.” 


 


(xix)  Thereafter, the Forest Corporation issued 


show cause notices to the petitioners. The 


response was given, but no relief was given 


to the petitioners. Hence, the challenge is 


made to the audit report, subsequent 


orders of the Government for refixing the 


ACP and grade pay of first, second and 


third ACPs, the order rejecting the 


representations of the petitioners and other 


related orders. 


 


6.  The State as well as the Forest Corporation has filed 


separate counter affidavits. According to the respondents, the 


petitioners were not regularized on 19.09.1991; they were 


regularized on 23.12.2002, therefore, for 1st ACP, the service of the 


petitioners shall be counted from the date of their regularization i.e. 


w.e.f. 23.12.2002 and not from any date prior to it. With regard to 
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the grade pay that is permissible to the petitioners on 1st ACP, 2nd 


ACP and 3rd ACP, it has been the case of the respondents that the 


Forest Corporation has been restructured on 05.06.2007 and 


accordingly the ACP would be permissible. According to the 


respondents, the structure and their pay scales, etc. are as follows:- 


Sl. No. Designation Grade pay as per 


6th pay 


commission 


Next post for Promotion as per 


structure 


1 Scaler 1800/1900 Logging Assistant  


2 Logging 


Assistant 


1800/1900 Assistant Logging Officer 


3 Assistant 


Logging Officer 


2800 Deputy Logging Officer 


4 Deputy 


Logging Officer 


4200 Logging Officer 


 


 


7.  It is further the case of the respondents that the 


petitioners have wrongly received the benefit of time scale and ACP 


prior to their date of regularization, therefore, the respondents are 


entitled to recover the excess amount. 


 


ARGUMENTS 


8.  Heard learned counsel for the parties and perused the 


record. 


 


9.  Learned counsel for the petitioners would submit that 


the impugned orders are bad in the eyes of law for the following 


reasons:- 


 


(i) The impugned orders were passed without 


affording an opportunity of hearing to the 


petitioners, which is violative of principles 


of natural justice. 


(ii) A conscious decision was taken by the 


respondent authorities to grant service 
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benefit to the petitioners w.e.f. 19.09.1991, 


when the judgment was passed in the First 


Writ Petition by the Hon’ble Allahabad 


High Court and had also categorically 


taken a decision on 15.07.2010 to the 


effect that the service of the petitioners be 


counted w.e.f. 19.09.1991 for grant of the 


benefit of time scale.  It is argued that now 


these decisions cannot be taken away 


without any cause; these decisions are 


valid and have been passed in view of the 


judgment of the Hon’ble Allahabad High 


Court passed in the First Writ Petition.  


(iii) There is no provision of conducting special 


audit. 


(iv) ACP once given cannot be reopened. 


(v) The petitioners did not play any fraud or 


misrepresentation, therefore, recovery of 


any excess amount cannot be made from 


them. 


(vi) Many employees have already been retired 


having taken full benefit of the earlier 


orders dated 26.08.2009 and 15.07.2010, 


by which service benefits and time scale 


were granted to them w.e.f. 19.09.1991. 


Now petitioners cannot be discriminated 


without any valid reason. 


(vii) Under the Uttar Pradesh Forest 


Corporation Act, 1974 (“the Act”), the 


Managing Director is the final authority; 


the payment is made by the Forest 


Corporation; State Government has no role 


in such matters; therefore, there is no 


reason for the State Government to issue 


directions with regard to these matters. 


(viii) The posts of Assistant Logging Officer and 


Deputy Logging Officer were merged in the 


year 2001; accordingly, ACP was granted; 


now, subsequent change in the structure 
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may not deprive the petitioners of the 


benefit that have already been accrued to 


them. After merger, the structure of the 


Forest Corporation is as under:- 


Serial 


No. 


Name of Post Corresponding grade pay as 


per 6th Pay Commission 


1 Scaler Rs. 1900/- 


2 Logging 


Assistant 


Rs. 2000/- 


3 Deputy 


Logging Officer 


Rs. 4200/- 


4 Logging Officer Rs. 5400/- 


5 Divisional 


Logging 


Manager 


Rs. 6600/- 


6 Regional 


Manager 


Rs. 8700/- 


 


 


(ix) It is argued that in a similar matter, the 


grade pay of Assistant Logging Officer was 


reduced from Rs. 8,700/- to Rs. 6,600/-, 


which was challenged in Writ Petition (S/S) 


No. 2679 of 2015 and the Hon’ble Court 


was pleased to quash the reduction vide 


judgment dated 07.04.2017 (which order 


has attained finality), observing as follows:- 


 “A very short, though, important 


question of law involved in this petition is 


with regard to the interpretation/ 


applicability of the order dated 23.02.2001. 


 The members of petitioner 


association were working as Assistant 


Logging Officer with the State of Uttar 


Pradesh. The State of Uttar Pradesh had 


taken a conscious decision to merge the 


cadre of Assistant Logging Officer with the 


Deputy Logging Officer in the pay scale of 


Rs. 5000-8000 on 23.02.2001. The 


petitioners were erstwhile employees of the 


Uttar Pradesh State Forest Corporation. The 


Uttarakhand Forest Corporation came into 


existence only on 01.04.2001. 
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The stand of the respondents/State 


is that after the creation of the Uttarakhand 


State Forest Corporation, the cadre of the 


Assistant Logging Officer and Deputy 


Logging Officer is separate. 


However, the fact of the matter is 


that the service conditions of the members 


of the petitioner association would be 


regulated vide Annexure No. 4 dated 


23.02.2001, whereby the cadre of Assistant 


Logging Officer has been merged with the 


Deputy Logging Officer in the pay scale of 


Rs. 5000-8000/-. 


According to the provisions of 


Section 67 of the U.P. RE-organisation Act, 


no decision could be taken by the successor 


State to the detriment of the employees 


without consulting the Central Government.  


However, this Court is of the 


considered view that this occasion has not 


arisen, since the Uttarakhand Forest 


Corporation came into existence only on 


01.04.2001 and a conscious decision has 


already been taken to the advantage of the 


petitioners and similarly situate persons on 


23.02.2001. 


 The Court’s attention has also been 


drawn to Annexure No. 11 dated 


08.07.2011, whereby the decision taken on 


23.02.2001 is reiterated and implemented. 


 In view of this, the writ petition is 


allowed. The respondents are directed to 


implement Annexure No. 17 dated 


06.11.2013 to grant the benefit to the 


petitioners as per letter dated 23.02.2001 


read in conjunction with letter dated 


08.07.2004 annexure no. 11 within a period 


of ten weeks from today.” 


(x) Prior to introduction of ACP scheme, Time 


Scale scheme was applicable and as per 


the GO dated 08.03.2011, by which ACP 


scheme was made applicable, the services 


which were counted for time scale benefits 


shall also be counted towards ACP 


benefits. It is argued that the time scale 
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scheme was made applicable in the State 


of Uttar Pradesh by the GO dated 


02.12.2000. According to it, first increment 


was to be paid after 8 years of “continuous 


service” and after 14 years of “continuous 


service”, when the employee is 


“regularized”, he was entitled for 


promotional pay scale. Undisputedly, this 


GO dated 02.12.2000 was adopted by the 


State of Uttarakhand on 12.03.2001. 


(xi) It is argued that in order to grant first 


benefit under time scale scheme, the 


“regular” service was not required; 


“continuous satisfactory service” was 


required; therefore, by the same analogy, it 


cannot be said now that the petitioners are 


not entitled to ACP benefits prior to 


23.12.2002. (Although the main argument 


on behalf of the petitioners is that they 


have already been granted this benefit, 


which cannot be withdrawn because the 


benefit was given to them in compliance of 


the judgment of the Hon’ble Allahabad 


High Court passed in the First Writ 


Petition on 19.09.1991.)   


 


10.  On behalf of the State, it is argued that the GO dated 


09.03.2019 authorizes reopening of ACP matters. The learned Chief 


Standing Counsel would submit that the GO dated 09.03.2019 


categorically specifies that “regular service” means such service, 


which was rendered after recruitment as per rules. He would 


submit that this GO dated 09.03.2019 clarifies the Rules. For the 


purpose of ACP, it is argued that, only “regular service” is to be 


counted. He also raised the following points in his submissions:- 


(i) Same matter has already been decided in 


WP (S/S) No. 626 of 2020 and connected 
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matters, therefore, it may not be agitated 


again. 


(ii) The Hon’ble Allahabad High Court passed 


the order in the First Writ Petition on 


19.09.1991, but the fact remains that on 


that day, the petitioners were not 


regularized, whereas as per ACP scheme, 


regular services are to be counted for grant 


of ACP benefits. 


(iii) The petitioners were regularized on 


23.12.2002, therefore, their services for the 


purpose of ACP shall be counted w.e.f. 


23.12.2002. 


(iv) In view of Section 23 of the Act, special 


audit may be done and in the instant 


matter, it is argued that it is the Forest 


Corporation who wrote a letter to the 


Accountant General, Dehradun for special 


audit and accordingly it was done. 


(v) The GO dated 09.03.2019 has not been 


put to challenge. 


  


11.  Learned counsel appearing for the Forest Corporation 


would submit that for the purpose of grant of ACP, the regular 


service is to be counted. The petitioners were regularized on 


23.12.2002, therefore, their services w.e.f. 23.12.2002 may only be 


counted for the purpose of grant of ACP. She would submit that 


due to error, the petitioners were earlier granted ACP while 


counting their services w.e.f. 19.09.1991, but ACP was granted 


subject to the condition that if any error is revealed in future, it 


shall be corrected. Based on it, it is argued that an error, which has 


been noticed, is to be rectified and accordingly the ACP of the 


petitioners has been refixed, which is lawful, and excess payment 
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that has been made can also be taken back, because this was the 


condition of the grant of ACP. 


 


12.  In support of his contention, the learned Chief 


Standing Counsel has relied on the judgments in the cases of 


Tubewell Operator Welfare Association through its Adhayaksh v. 


State of U.P. through Secretary, Irrigation & Others (Writ –A No. – 


3483 of 2003); The Vice Chairman, Delhi Development Authority v. 


Narender Kumar & others, Civil Appeal No. 1880 of 2022; Munna 


Lal Trivedi & 10 Ors. v. State of U.P. through Prin. Secy. Irrigation 


Deptt. Lko. & others, Service Single No. 631 of 2012; State of 


Uttarakhand & another v. Bhuwan Chandra Pant & another, 


Special Appeal No. 790 of 2018 and Ram Naresh Rawat v. Ashwini 


Ray and others, (2017) 3 SCC 436. 


 


13.  In the case of Tubewell Operator Welfare Association 


(Supra), the writ court had held that part time tubewell operators 


shall also be entitled for other benefits for which regular tubewell 


operators were entitled, including the benefits of GPF, grant of 


promotion and selection grade, but this judgment was not upheld 


in the special appeal, wherein it was clarified that such petitioners 


would be entitled to the benefit of service including GPF, promotion 


and selection grade and pension treating their services w.e.f. the 


date they were regularized and not from any date prior to that. 


 


14.  In the case of Narender Kumar (supra), reference has 


been made to para 20 of the judgment, which is as follows:- 


“20. The original scheme, i.e. the ACP scheme, 


(introduced by the OM dated 9-8-1999) granted career 


progression to Central Government civilian employees. Its 


intent was to extent relief for stagnation faced by 
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employees’ due inadequate promotional probabilities. The 


ACP Scheme was introduced by the Central Government-


with modifications-based on the recommendations of the 


Fifth Central Pay Commission. That scheme, granted 


financial up-gradation after 12 years of regular service and 


a second, after 12 years of regular service from the date of 


the first financial up-gradation, subject to fulfillment of 


prescribed conditions. The relevant conditions, i.e. Nos. 5.1 


and 10 are extracted below: 


“5.1  Two financial upgradation under the ACP Scheme in the 


entire Government Service career of an employee shall be 


counted against regular promotions (including in situ 


promoation and fast track promotion availed through limited 


departmental competitive examination) availed from the grade in 


which an employee was appointed as a direct recruit. This shall 


mean that two financial up-gradation under the ACP Scheme 


shall be available only if no regular promotion during the 


prescribed periods (12 and 24 years) have been availed by an 


employee. If an employee has already got one regular promotion, 


he shall qualify for the second financial upgradation only on 


completion of 24 years of regular service under the ACP Scheme. 


In case two prior promotions on regular basis have already been 


received by an employee, no benefit under the ACP Scheme shall 


accrue to him. 


*** 


10.  Grant of higher pay scale under the ACP Scheme 


shall be conditional to the fact that an employee, which 


accepting the said benefit, shall be deemed to have given his 


unqualified acceptance for regular promotion on occurrence of 


vacancy subsequently. In case he refuses to accept the higher 


post on regular promotion subsequently, he shall be subject to 


normal debarment for regular promotion as prescribed in the 


general instructions in this regard. However, as and when he 


accepts regular promotion thereafter, he shall become eligible for 


the second upgradation under the ACP Scheme only after he 


completes the required eligibility service/period under the ACP 


Scheme in that higher grade subject to the condition that the 


period for which he was debarred for regular promotion shall not 


count for the purpose. For example, if a person has got one 


financial upgradation after rendering 12 years of regular service 


and after 2 years therefrom if he refuses regular promotion and 


is consequently debarred for one year and  subsequently he is 


promoted to the higher grade on regular basis after completion of 


15 years (12+2+1) of regular service, he shall be eligible for 


consideration for the second up-gradation under the ACP 


Scheme only after rendering ten more years in addition to two 


years of service already rendered by him after the first financial 


up-gradation (2+10) in the higher grade i.e. after 25 years 


(12+12+1) of regular service because the debarment period of 


one year cannot be taken into account towards the required 12 


years of regular service in that higher grade.” 


 


15.  A bare perusal of the above paragraph reveals that it is 


with regard to ACP scheme, but the main issue in that case was not 
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on that aspect. Instead, in para 24, the main issue has been 


identified, which is as to what would be the correct date from which 


the ACP would be applicable to the employees.  


 


16.  In the case of Munna Lal Trivedi (supra), the case was 


decided based on the judgment of the Hon’ble Allahabad Court 


passed in the case of Suresh Chandra Tiwari & others v. State of 


U.P. & others (WP No. 3558 (SS) of 1992), which was upheld in the 


special appeal also. In the SLP, the Hon’ble Supreme Court passed 


order as to from which date the petitioner would be entitled to the 


benefits. 


 


17.  In the case of Bhuwan Chandra Pant (supra), the writ 


court has held that the petitioners in that case would get benefit of 


their regular service for the purpose of seniority, ACP and other 


increment benefits, however, the services rendered by them prior to 


their regularization can be counted for the purpose of pension and 


this judgment was upheld in the special appeal. 


 


18.  In the case of Ram Naresh Rawat (supra), a question 


was posed by the Hon’ble Supreme Court in para 13, which reads 


as follows:- 


“13. It is clear from the above that the petitioners 


have been given pay in the regular pay scale. The 


petitioners, however, have joined issue by contending that 


orders dated 11-3-2016 do not carry out the complete 


compliance with the directions given by the High Court 


that on fixation of pay in the regular pay scale the 


petitioners are also entitled to increments of salary, as is 


given to the regular employees, on annual basis. Therefore, 


the question that arises for consideration is as to whether 


the petitioners are entitled to the increments?” 
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19.  This question has been answered by the Hon’ble 


Supreme Court in para 17, where the Hon’ble Supreme Court held 


that “Thus, it follows that even if principle of “equal pay for 


equal work” is applicable, temporary employee shall be entitled 


to minimum of the pay scale which is attached to the post, but 


without increments.” 


 


20.  On behalf of the petitioners, reliance has been placed 


on the judgment dated 28.08.2024 of this Court passed in Special 


Appeal No. 08 of 2018, State of Uttarakhand and others v. Raj 


Kumar Pal and another, and other connected matters, when in a 


similarly placed case, the ACP benefit was granted to the petitioners 


prior to the date of their regularization based on the judgment of 


the Hon’ble Allahabad High Court and it was upheld in the special 


appeal. This fact would be discussed in detail in a shortwhile from 


now.  


 


DISCUSSION  


21.  The facts are not disputed as such in the instant case, 


but before proceeding further, the case of the petitioner nos. 1 to 6, 


16 and 22 in WP (S/S) No. 1683 of 2023 requires attention. These 


petitioners have categorically stated that they were regularized on 


14.12.1989, 15.12.1989, 25.10.1985, 12.12.1989, 13.12.1989, 


15.12.1989, 11.12.1989 and 09.12.1989, respectively. In its 


counter affidavit, the State has not denied this fact. Merely, it is 


stated that it is matter of record. In so far as these petitioners are 


concerned, admittedly they were regularized much before 


23.12.2002, therefore, there has been no question of refixing their 


ACP and the impugned orders qua them deserve to be set aside. 
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Principles of Natural Justice 


22.  In so far as the compliance of principles of natural 


justice is concerned, at this stage, there is no question of sending 


the matter back to any authority to give an opportunity of hearing 


to the petitioners. In fact, when the orders were passed by the 


respondent authorities refixing the salary, ordering for recovery, 


etc., writ petitions were filed in this Court and as stated earlier, 


directions were issued by this Court to the respondents to issue 


show cause notices before refixing the salary. Thereafter, notices 


were issued to the petitioners to show cause as to why their ACP 


may not be refixed. The petitioners submitted their 


responses/representations, but they were rejected. The matter has 


now been heard in detail by this Court. In fact, the petitioners have 


raised argument as to why their salary should not be reduced and 


as to why their ACP should not be refixed. This also amounts to 


affording an opportunity of hearing. Therefore, the argument made 


on behalf of the petitioners on this aspect has less merit for 


acceptance. 


 


Special Audit and Reopening of ACP  


23.  It is argued that special audit cannot be done; there is 


no provision of special audit and ACP once fixed cannot be refixed. 


On behalf of the State, reference has been made to Section 23 of 


the Act, which reads as follows:- 


“23. Account and audit -(1) The Corporation shall 


maintain proper accounts and prepare an annual 


statement of accounts including balance-sheet in such 


form as the State Government may direct.  


(2) The accounts of the Corporation shall be subject 


to audit annually by the Controller and Auditor General of 


India or any person authorized by him, and any 


expenditure incurred by him in connection with such audit 
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shall be payable by the Corporation to the Controller and 


Auditor General of India or any person authorized by him.  


(3) The Controller and Auditor General of India or 


any person authorized by him in connection with the audit 


of accounts of the Corporation shall have the same rights, 


privileges and authority in connection with such audit as 


the Controller and Auditor General of India has in 


connection with the audit of the accounts of an 


Organization and, in particular, shall have right to demand 


the production of books, accounts, connected vouchers 


and other document and papers and to inspect the office of 


the Corporation.  


(4) The accounts of the Corporation as certified by 


the Controller and Auditor General of India or any person 


authorized by him in that behalf together with the audit 


report thereof shall be forwarded annually to the State 


Government. 


(5) The State Government shall -- (a) cause the 


accounts of the Corporation, together with the audit report 


thereon, received by it under sub-section (4) to be laid 


annually before each House of the State Legislature;  


and (b) cause the accounts of the Corporation to be 


published in the prescribed manner and make available 


copies thereof for sale at a reasonable price.” 


 


24.  In the instant case, what is argued is that there was a 


request made from the Forest Corporation for special audit and 


accordingly special audit was done. There are two aspects of it – (i) 


special audit and (ii) routine audit. Routine audit is permitted in 


order to verify the correctness of accounts. It cannot be said that 


special request for audit may not be made. There is another 


principle that wrong once done cannot be permitted to perpetuate 


and if an error is surfaced, all endeavours are to be made to rectify 


it. Therefore, it cannot be said that once the ACP is fixed, it cannot 


be refixed. This can be better appreciated with another example. 


Suppose, ACP is fixed based on some fraud or on some error i.e. 


misinterpretation of the Rule (s) or in ignorance of any Rule (s), 
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cannot such error be rectified? Definitely, such error may be 


rectified. 


 


Role of the State Government and the Forest Corporation  


25.  One of the arguments that has been made by the 


petitioners is that the State Government has no business in the 


matter because all the salaries and allowances of the employees of 


the Forest Corporation are disbursed from the funds of the Forest 


Corporation.  Reference has been made to Section 9 of the Act, 


which reads as follows:- 


“9. Salaries and allowances - (1) The 


Chairman and non-official members shall be 


entitled to draw such traveling and daily allowances 


from the fund of the Corporation as may be 


determined by regulations. 


 (2) The Managing Director and other 


employees of the corporation shall be, entitled to 


receive from the fund of the Corporation such 


salaries and allowances and shall be governed by 


such conditions of service as may be determined by 


regulations.” 


 


26.  The Uttarakhand Forest Corporation on 26.08.2009 


passed an order that the petitioners shall be entitled to service 


benefits w.e.f. 19.09.1991. It is also admitted that the Forest 


Corporation on 15.07.2010 categorically passed an order that for 


the purposes of time scale, the services rendered by the petitioners 


shall be counted w.e.f. 19.09.1991. But, the fact also remains that 


under Section 23 of the Act, the Forest Corporation may make a 


request for audit and once audit is done, definitely remedial 


measures may be taken. Therefore, it cannot be said that since the 


petitioners have once been granted service benefit including the 


time scale benefit w.e.f. 19.09.1991, it cannot be re-examined. The 


matter can be examined.  
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27.  In the instant case, request for special audit was made 


by the Forest Corporation and accordingly audit was done and the 


report forwarded to the authorities of the Forest Corporation, who 


acting on it have reduced the salary by refixing the ACPs. Under 


these circumstances, it cannot be said that the State Government 


has no role in the matter. The Authorities in the State Government 


have only interpreted the audit report and forwarded it to the 


Forest Corporation, the Forest Corporation has taken action on it. 


The legality/correctness of the audit report and consequential 


orders is under scrutiny in these petitions.  


 


28.  But, the sole question that remains for adjudication is 


as to whether the petitioners were rightly granted ACP benefit w.e.f. 


19.09.1991? 


 


Effect of decision in WP (S/S) No. 626 of 2020  


29.  Learned State Counsel has argued that since the 


matter has already been decided in WP (S/S) No. 626 of 2020, the 


matter may not be agitated again. Writ Petition (S/S) No. 626 of 


2020 was filed by the retired employees against recovery of excess 


amount and this Court had directed that the excess amount may 


not be recovered. As stated, petitioners are similarly situated 


person, although they were in service when they filed their 


respective writ petitions. But, the petitioners still have a cause. The 


cause is that their salary should not be reduced and the ACP 


should not be refixed. 


 


Correctness of the ACPs granted  


30.  It is argued on behalf of the State that the GO dated 


09.03.2019 has not been challenged, which clarifies as to what is 
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the “regular service” and whether the issue of ACP may be 


reopened. This Court has already held that issue of ACP may be 


reopened in certain cases. This Court is proceeding to hear whether 


the grant of ACP was correct/lawful or not? Therefore, to say that 


since the petitioners did not challenge the GO dated 09.03.2019, 


they cannot argue on this aspect, may not be correct. 


 


31.  The GO making ACP scheme applicable in clear term 


lays down that for this purpose “regular service” is to be taken into 


consideration. This GO is dated 08.03.2011. As a general rule, it is 


not disputed even by the petitioners that for the grant of ACP only 


regular service is to be counted. But, the petitioners claim that they 


have a special case for the following reasons:- 


(i) By virtue of order dated 19.09.1991 passed in 


the First Writ Petition, they are entitled to get 


their services counted from that date for the 


purpose of ACP and/or 


(ii) The Forest Corporation has already granted them 


these benefits vide order dated 26.08.2009 and 


15.07.2010. 


 


32.  It is also undisputed that prior to ACP scheme, there 


was a time scale scheme, which was implemented in the 


Government of Uttar Pradesh by the GO dated 02.12.2000 and it 


was simply adopted by the State of Uttarakhand by its GO dated 


12.03.2001. Reference to it has already been made in the preceding 


paragraphs. At the cost of repetition, it may be reiterated that the 


first increment in the time scale scheme was payable after 8 years 


of “continuous satisfactory service”; after 14 years of “continuous 


satisfactory service”, an employee, who is “regularized” was entitled 


for promotional pay scale. These two lines are important. The first 


benefit under the time scale scheme was not restricted to the 
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“regular employees”, but this first increment was to be given after 8 


years of “continuous satisfactory service”. The word “continuous” is 


not synonym of “regular”. “Continuous” means without break, 


whereas “regular” means an employee, who has been regularized as 


per statutory rules. These are two different concepts. 


 


33.  Although in this context, the learned Chief Standing 


Counsel has referred to the GO dated 09.03.2019 of the State of 


Uttarakhand to argue that as to what constitutes a “regular 


service”. The GO dated 09.03.2019 cannot be read with the GO 


dated 02.12.2000  with regard to time scale scheme, which was 


adopted by the State of Uttarakhand by virtue of the GO dated 


12.03.2001.  


 


34.  Para 3 of the GO dated 08.03.2011 by which ACP 


scheme was made applicable is important. According to it, the 


services that were counted for grant of time scale shall also be 


counted towards grant of ACP. Here, it is important to note that 


under the time scale scheme, first benefit of increment was to be 


granted only after 8 years of “continuous satisfactory service”. That 


service was not required to be “regular”. The second benefit under 


the time scale scheme was to be granted after 14 years of 


“continuous satisfactory service”, but for it only “regular employees” 


were eligible.    


 


35.  By virtue of the GO dated 27.08.2012 of the State of 


Uttarakhand two years’ service rendered as daily wagers has to be 


counted for giving benefit under ACP scheme. To recall, the first 


benefit under the time scale scheme was to be given after 8 years of 


“continuous satisfactory service”. If two years service is to be added 
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to it, it totally makes 10 years “continuous service”, not essentially 


“regular”.   


 


36.  The Government of Uttarakhand regularized the 


services of the petitioners on 23.12.2002. Even if the petitioners are 


treated non-regular prior to 23.12.2002 (though it is disputed by 


the petitioners, because as per the petitioners by virtue of the order 


dated 19.09.1991 passed in the First Writ Petition, they were 


regular and their service for the purpose of service benefits and 


time scale has already been ordered to be counted w.e.f. 


19.09.1991 by the Forest Corporation by its orders dated 


26.08.2009 and 15.07.2010), since they had rendered continuous 


satisfactory service for many years prior to 23.12.2002, these years 


were to be counted for time scale purpose. And, after completion of 


8 years “continuous satisfactory service”, they were entitled to first 


increment in the time scale scheme and after completion of 14 


years “continuous satisfactory service”, if they were regularized, 


they were entitled to second benefit under the time scale scheme. 


Therefore, in view of para 3 of the GO dated 08.03.2011, this period 


may also be counted for the purpose of ACP benefits.   


 


37.  There is another aspect of the matter. As stated and as 


a general proposition, time scale benefit is to be granted w.e.f. 


“regular service” of the employee. But, instant is definitely a distinct 


case. A Hon’ble Division Bench of this Court, in the case of Bhuwan 


Chandra Pant (supra) has upheld the decision of the writ court for 


granting ACP and other benefits w.e.f. date of regularization, but for 


pensionary benefits prior services were counted. But, in that case, 


there was no order of any court.  
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38.  In the instant case, there is an order of the Hon’ble 


Allahabad High Court in the First Writ Petition, which is quite 


extensive. As has been quoted above, the Hon’ble Allahabad High 


Court had directed that the petitioners be paid minimum pay scales 


with other service benefits including leave encashment, Group 


Insurance, Gratuity, Provident Fund, etc. This order was 


subsequently modified, which has already been quoted above and 


the benefit of leave encashment, provident fund and group 


insurance were differed. But, in the order dated 12.07.1994 in the 


review of the First Writ Petition, the Hon’ble Allahabad High Court 


categorically held that the petitioners should be entitled for 


dearness allowance, increments, medical allowances, washing 


allowances, etc. The word increments is important.  


 


39.  Learned Chief Standing Counsel has referred to the 


judgment in the case of Ram Naresh Rawat (supra), in which case 


the Hon’ble Supreme Court while answering to a question posed 


has held that temporary employee shall be entitled to minimum of 


pay scale but without increments. That is a general rule, but in the 


instant case, there have been orders dated 19.09.1991 and 


12.07.1994, of the Hon’ble Allahabad Court, passed in the First 


Writ Petition, that the petitioners be paid increment also, which 


have attained finality.  


 


40.  In this backdrop, the judgment in the case of Raj 


Kumar Pal (supra), as cited by the petitioners has to be considered. 


In fact, in the case of Suresh Chandra Tewari v. State of U.P. 1994 


SCC OnLine All 1086, part time tubewell operators had raised their 


grievance before the Hon’ble Allahabad High Court as their 


nomenclature was changed and honoraria of Rs. 550/- per month 
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was fixed in lieu of pay. The Hon’ble Allahabad High Court while 


allowing the writ petition held as under:- 


“35. In the result, I allow all the writ petitions 


except Writ Petition No.1502 (S/S) of 1992 and quash the, 


Notification dated 20-2-1992 (as contained in Annexure-1 


to Writ Petition No.3558 (S/S) of 1992) by which 


nomenclature of the petitioners has been changed to that 


of tubewell assistants and honoraria of Rs.550 per month 


has been fixed. The opposite parties are directed to pay all 


the petitioners the same emoluments i.e. in the same scale 


of pay in which other regularly appointed tubewell 


operators are being paid.” 


 


41.  Some of those employees , who were covered with the 


judgment dated 18.05.1994 of the Hon’ble Allahabad High Court in 


the case of Suresh Chandra Tewari (supra), were granted ACP 


benefit, but it was reduced in the year 2016 by the State of 


Uttarakhand. That decision was challenged in the case of Raj 


Kumar Pal (supra) and other connected matters. The Court 


observed as follows:- 


“5. Thereafter, all the similar situated persons were 


accorded the benefits of the judgment dated 03.03.2008 


and in continuation thereto, petitioners were also granted 


benefit of two ACPs in the year 1992 & 1998 on the basis 


of their qualifying service. Petitioners have been granted 


benefit of parity at par with regularly appointed Tube-well 


operators, by the Hon’ble Allahabad High Court which was 


upheld by Hon’ble Apex Court. This parity could not be 


disturbed by Office Order dated 02.12.2000. Moreover, 


the certain valuable rights have accrued to the 


petitioners on the basis of the judgment passed by 


Hon’ble Allahabad High Court, upheld by Hon’ble Apex 


Court and in view of Section 74 of the U.P. Reorganization 


Act, 2000. It is apparent that State/respondent was aware 


of the order dated 02.12.2000 when the Ist ACP was 


granted to them on 18.05.1992 and thereafter on 


18.05.1998. ACPs were released on the basis of law 


declared by Hon’ble Allahabad High Court and upheld 


by Hon’ble Supreme Court. The matter is required to be 


considered from another angle. Petitioners have not been 
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issued any show cause notice before issuance of letter 


dated 23.08.2016 and consequential order dated 


31.08.201 


6. The Court is of the view that petitioners are 


entitled to ACPs on the basis of length of service w.e.f. 


1990-91, though they have been regularized in the 


service in the year 2013-14. 


7. The petitioners belong to lowest strata of the 


society, Their Lordships of Hon’ble Supreme in various 


judgments have held that no recovery should be affected 


from the lowly paid employees.” 


(emphasis supplied) 


 


42.  The judgment dated 29.03.2017 passed by the writ 


court in the case of Raj Kumar Pal (supra) was challenged in 


Special Appeal No. 08 of 2018 by the State Government and while 


dismissing the special appeal, in para 12 of the judgment passed, 


the Hon’ble Division Bench observed as follows:- 


“12. Even in the present case, the benefit of 1st and 


2nd ACP was granted to the respondents-writ petitioners, as 


per the judgment of the Allahabad High Court dated 


18.05.1994, which was upheld by the Hon’ble Supreme 


Court vide order dated on 03.03.1998, and recovery was 


being sought to be made in the year 2016, after a gap of 24 


years.” 


 


43.  The directions that were passed in the instant case by 


the Hon’ble Allahabad High Court in the First Writ Petition on 


19.09.1991 were quite extensive. Almost all the benefits were given 


to the petitioners. Even when the judgment dated 19.09.1991 was 


reviewed by the Hon’ble Allahabad High Court by order dated 


12.07.1994, still the Hon’ble Allahabad High Court had directed to 


pay the increments to the petitioners, whereas in the case of 


Suresh Chandra Tewari (supra), it was directed that the petitioner 


in that case be paid emoluments in the same scale of pay in which 


the other regularly appointed tubewell operators are being paid and 
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based on it, when ACP was granted, that was upheld in the case of 


Raj Kumar Pal (supra) by this Court. 


 


44.  The principle of law as laid down in the case of Raj 


Kumar Pal (supra) definitely applies to the instant case. This court 


cannot take a different view. Therefore, this Court is of the view 


that the petitioners were rightly granted benefit of ACP counting 


their service w.e.f. 19.09.1991, when the judgment was passed by 


the Hon’ble High Court of Allahabad. 


 


ACP and Grade Pay 


45.  This Court has already held that the services of the 


petitioners are to be counted from 19.09.1991 for the purposes of 


grant of ACP benefit. There is another objection of the respondents 


that the grade pay for the first, second and third ACP has wrongly 


been granted. This has been so objected on the ground that the 


post of Assistant Logging Officer and the Deputy Logging Officers 


have not been merged in the State of Uttarakhand. This issue is no 


more res integra. Because, the Forest Corporation had earlier 


reduced the grade pay of the Assistant Logging Officer on the same 


ground. Those Assistant Logging Officers had filed Writ Petition 


(S/S) No. 2679 of 2015 before this Court, which was allowed. The 


portion of the judgment passed in Writ Petition (S/S) No. 2679 of 


2015 has already been quoted hereinbefore while referring to the 


arguments made on behalf of the petitioners. However, at the cost 


of repetition, it may be noted that this Court had then observed 


that “However, this Court is of the considered view that this 


occasion has not arisen, since the Uttarakhand Forest 


Corporation came into existence only on 01.04.2001 and a 
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conscious decision has already been taken to the advantage of 


the petitioners and similarly situate persons on 23.02.2001”. 


The Court thereafter observed that “The Court’s attention has 


also been drawn to Annexure No. 11 dated 08.07.2011, 


whereby the decision taken on 23.02.2001 is reiterated and 


implemented” and finally while allowing the writ petition, the 


Court observed that “In view of this, the writ petition is allowed. 


The respondents are directed to implement Annexure No. 17 


dated 06.11.2013 to grant the benefit to the petitioners as per 


letter dated 23.02.2001 read in conjunction with letter dated 


08.07.2004 annexure no. 11 within a period of ten weeks from 


today”. 


 


46.  The case of the petitioners on this point of Grade Pay 


on ACPs is similar to the case of the petitioners in Writ Petition 


(S/S) No. 2679 of 2015. The issue has already been decided. 


Therefore, it is wrong to say that the petitioners were granted the 


first, second and third ACP by giving them wrong grade pay. 


Resultantly, this Court is of the view that the petitioners were 


granted the first, second and third ACP in accordance with law as 


per Rules and it does not warrant any interference.  


 


Recovery 


47.  The challenge is also made to orders of recovery. This 


Court has already held that the petitioners were rightly granted 


ACP counting their service w.e.f. 19.09.1991, therefore, there is no 


question of any recovery.    
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48.  In fact, on behalf of the State, it has fairly been 


conceded that the State is not going for recovery. Similarly situated 


employees, who have already retired had filed a bunch of writ 


petitions, which has been referred to above, i.e. WP (S/S) No. 626 of 


2020 and other connected matters. In that case, this Court has 


already held that in view of the judgments passed by the Hon’ble 


Supreme Court in the case of State of Punjab & others Vs. Rafiq 


Masih (White Washer), reported in (2015) 4 SCC 334 and in 


Thomas Daniel v. State of Kerala and others, 2022 SCC OnLine SC 


536, excess amount, if any, paid to the petitioners of those cases 


cannot be recovered. The petitioners in the sense are similarly 


situated persons. In the case of Rafiq Masih (supra), the Hon’ble 


Supreme Court considered this aspect of recovery from Government 


employee and in para 18 of the judgment observed as follows:- 


“18. It is not possible to postulate all situations of 


hardship which would govern employees on the issue of 


recovery, where payments have mistakenly been made by the 


employer, in excess of their entitlement. Be that as it may, 


based on the decisions referred to hereinabove, we may, as a 


ready reference, summarise the following few situations, 


wherein recoveries by the employers, would be impermissible 


in law: 


(i) Recovery from the employees belonging to Class 


III and Class IV service (or Group C and Group D service). 


(ii) Recovery from the retired employees, or the 


employees who are due to retire within one year, of the 


order of recovery. 


(iii) Recovery from the employees, when the excess 


payment has been made for a period in excess of five years, 


before the order of recovery is issued. 


(iv) Recovery in cases where an employee has 


wrongfully been required to discharge duties of a higher 


post, and has been paid accordingly, even though he 


should have rightfully been required to work against an 


inferior post. 


(v) In any other case, where the court arrives at the 


conclusion, that recovery if made from the employee, would 
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be iniquitous or harsh or arbitrary to such an extent, as 


would far outweigh the equitable balance of the employer's 


right to recover.” 


 


49.  Admittedly, in the instant case, the petitioners did not 


make any misrepresentation or did not play any fraud. They have 


been duly paid ACP benefits pursuant to the orders passed by the 


authorities. Therefore, for this reason also, no recovery may be 


made from the petitioners. 


 


50.  In a nutshell, this Court concludes as below:- 


(i) The petitioners were rightly granted ACP 


counting their service w.e.f. 19.09.1991. 


(ii) While granting the benefits of ACPs, the 


petitioners were rightly given the Grade Pay. 


(iii) Since the petitioners were rightly paid salary, 


there is no question of any recovery from them. 


 


51.  In view of the foregoing discussions, this Court is of the 


view that the writ petitions deserve to be allowed and the impugned 


orders dated 05.02.2019, 14.02.2019,  27.05.2019 and other 


consequential impugned orders/notices deserve to be quashed. 


 


52.  The writ petitions are allowed. The impugned orders 


dated 05.02.2019, 14.02.2019, 27.05.2019 and other consequential 


orders/notices are quashed.  


 


53.  The respondents are directed to pay full salary to the 


petitioners as was paid to them prior to issuance of the impugned 


orders.  
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54.  The respondents shall also pay the petitioners all the 


arrears and other consequential increments, etc. It shall be paid 


within a period of three months from now.  


 


55.  The retiral dues/benefits of deceased employee Diwan 


Giri Goswami, the husband of petitioner Kamla Devi in Writ 


Petition (S/S) No. 226 of 2021 and of all other petitioners (if any), 


who have retired during the pendency of these writ petitions, shall 


be paid by the respondents within a period of three months from 


today. 


 


56.  On the basis of the impugned orders/notices, no 


recovery shall be made from the petitioners.  


 


  


           (Ravindra Maithani, J) 
                      12.02.2025 
Avneet/ 
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J U D G M E N T 


 
 
 


Hon’ble Manoj Kumar Tiwari, J. 
 
        


Petitioner is judgment debtor while a 


Trust is decree holder. Petitioner has 


challenged order dated 2.5.2024, passed by 


executing court in Civil Execution Case No. 2 of 


2019, whereby application filed by one Mr. 


Gaurav Kumar Agarwal, seeking his 


impleadment in place of deceased Chairman of 


the Trust, was allowed. Petitioner has also 


challenged the judgment and order dated 


24.1.2025, passed by 1st Additional District 


Judge, Kashipur, Udham Singh Nagar in Civil 


Revision No. 46 of 2024.  


 


2.  It is not in dispute that a suit for 


ejectment was filed by Thakur Ramchandra Ji 


Maharaj Trust, against the petitioner, through 


one Mr. Gopal Dass as Chairman of the trust 


with the allegation that petitioner has 


trespassed over the property belonging to the 


trust. The suit was decreed by learned Trial 


Court vide judgment and order dated  
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16.11.2013. The judgment and decree passed 


by learned Trial Court attained finality. The 


trust (decree holder) put the decree to 


execution. During pendency of the execution 


proceedings, Mr. Gopal Dass, Chairman of the 


trust, who filed suit as Chairman of the trust, 


passed away on 27.4.2021. One Mr. Gaurav 


Kumar Agarwal sought his impleadment in the 


execution proceedings stating that he has been 


elected as Chairman of the trust. Petitioner 


filed objection against the application by 


contending that Mr. Gaurav Kumar Agarwal is 


not validly elected as Chairman of the trust. 


Executing court allowed the prayer for 


impleadment made by Mr. Gaurav Kumar 


Agarwal, vide order dated 2.5.2024. Petitioner 


challenged the said order in a revision, which 


too has been dismissed by 1st Additional 


District Judge, Kashipur. Thus feeling 


aggrieved, petitioner has approached this 


court.  
 


3.  Learned Counsel for the petitioner 


contends that since status of Gaurav Kumar 


Agarwal as Chairman has come under cloud in 


view of the judgment rendered by Civil Judge 


(Sr. Div.), Kashipur in a separate suit and the 


executing Court was required to determine the 


question, under Order 22 Rule 5 CPC, as to 


whether the person seeking impleadment or 


substitution is the rightful legal representative, 


however without determination of the said 


issue, the executing court has allowed the 


application, which is unsustainable.  
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4.  Mr. Arvind Vashistha, learned Senior 


Counsel appearing for the decree holder, 


however, supports the order passed by the 


executing court as affirmed by the revisional 


court.  
 


5.  It is not in dispute that Trust is the 


decree holder and the person seeking 


impleadment in the execution proceedings had 


moved the aforesaid application, as 


representative of the Trust. Merely because  


Mr. Gaurav Kumar Agarwal has been permitted 


to be impleaded in the execution proceedings 


will not create any personal right in his favour 


and possession of the property in question, 


shall be restored back to the trust and not to 


any individual, who claims to be Chairman of 


the trust. Determination made by the 


executing court regarding the person 


competent to be impleaded/substituted does 


not give any finality to the said issue and the 


principle of res judicata also do not apply. If 


there is inter se dispute between two or more 


persons who claim to be Chairman of the 


Trust, that issue has to be independently tried 


and decided in separate proceedings. A 


judgment debtor cannot contend that a person, 


who sought his impleadment in execution 


proceedings, is not validity elected, therefore, 


his impleadment is bad. 
 


6.  Hon’ble Supreme Court in the case 


of Dashrath Rao Kate v. Brij Mohan Srivastava, 
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reported as (2010) 1 SCC 277, has held as 


under: 


  “21. As a legal position, it cannot be 
disputed that normally, an enquiry under Order 
22 Rule 5 CPC is of a summary nature and 
findings therein cannot amount to res judicata, 
however, that legal position is true only in 
respect of those parties, who set up a rival 
claim against the legatee. For example, here, 
there were two other persons, they being 
Ramesh and Arun Kate, who were joined in the 
civil revision as the legal representatives of 
Sukhiabai. The finding on the will in the order 
dated 9-9-1997 passed by the trial court could 
not become final as against them or for that 
matter, anybody else, claiming a rival title to 
the property vis-à-vis the appellant herein, and 
therefore, to that extent the observations of 
the High Court are correct. However, it could 
not be expected that when the question 
regarding the will was gone into in a detailed 
enquiry, where the evidence was recorded not 
only of the appellant, but also of the attesting 
witness of the will and where these witnesses 
were thoroughly cross-examined and where 
the defendant also examined himself and tried 
to prove that the will was a false document 
and it was held that he had utterly failed in 
proving that the document was false, 
particularly because the document was fully 
proved by the appellant and his attesting 
witness, it would be futile to expect the 
witness to lead that evidence again in the main 
suit. 
  25. Dr. Kailash Chand, learned 
counsel appearing for the respondent, also 
relied on ruling in Vijayalakshmi 
Jayaram v. M.R. Parasuram [AIR 1995 AP 351] 
. It is correctly held by the Andhra Pradesh 
High Court that Order 22 Rule 5 is only for the 
purpose of bringing legal representatives on 
record for conducting of proceedings in which 
they are to be brought on record and it does 
not operate as res judicata. However, the High 
Court further correctly reiterated the legal 
position that the inter se dispute between the 
rival legal representatives has to be 
independently tried and decided in separate 
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proceedings. Here, there was no question of 
any rivalry between the legal representatives 
or anybody claiming any rival title against the 
appellant-plaintiff. Therefore, there was no 
question of the appellant-plaintiff proving the 
will all over again in the same suit. 
  26. The other judgment relied upon 
is the Full Bench judgment of the Punjab and 
Haryana High Court in Mohinder Kaur v. Piara 
Singh [AIR 1931 P&H 130] . The same view 
was reiterated. As we have already pointed 
out, there is no question of finding fault with 
the view expressed. However, in the peculiar 
facts and circumstances of this case, there will 
be no question of non-suiting the appellant-
plaintiff, particularly because in the same suit, 
there would be no question of repeating the 
evidence, particularly when he had asserted 
that he had become owner on the basis of the 
will (Ext. P-1).” 
 


7.  In view of the law declared by 


Hon’ble Supreme Court and also in view of the 


discussion made above, this Court does not 


find any reason to interfere with the judgment 


and order impugned in the writ petition. The 


Writ petition thus fails and is dismissed. No 


order as to costs.  
 
 


               (Manoj Kumar Tiwari, J.) 
 


21.3.2025 
Pr 
 


 


 





