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THE COM'MERIQTIAL TAX TRIB UNA.L, UTTARAKHAND
(SINGLE MEMBER BENCH), HALDWANI

Present:

Hon’ble Sri Rakesh Verma, Member

SECOND APPEAL NO. 62 OF 2025
(Assessment Year 2014-15)
(Arising under Section 53 of the Uttarakhand Value Added Tax Act, 2005,
| against reassessment made under Section 29(1) of the said Act)
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L. INTRODUCTION
1. This second appeal has been filed by M/S K.S. Kapoor, near Raghunath
Mandir, Almora (“the appellant”), under Section 53 of the Uttarakhand
Value Added Tax Act, 2005 (“the Aet”). The appeal chalienges the order
dated 03.06,2025 passed by the Joint Commissioner (Appeal), State Tax,
Haldwani, in First Appeal No. 35/2022 for Assessment Year 2014-15. By

that order, the first appellate authority dismissed the appellant’s appeal
and upheld the reassessment order dated 26.07.2018 passed under Section

29(1) of the Act. The matter had earlier been remanded once. In the
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turnover declared by the appellant and determined
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on total taxable turnover of Rs. 1,50,21,455/~

turnover of Rs. 1.35.59.297/-.

as against the declared

IL. FACTS OF THE CASE

S i -
s f‘%\\The appellant is engaged in the business of purchase and saie of pan
J_, /’/‘ﬁ(\\\ n"\iasala tulsi, mouth freshener, jal jeera and similar goods. For

i\%f\‘ ASSessment Year 2014-15, the appellant filed his annual return declaring

i #/; »gﬂtal sales of Rs. 1,35,59,297/-. In the same return, the appellant declared

-
— g

3. For Assessment Year 2014-15, the original assessment was made under
Section 25(7) of the Act by order dated 22.07.2016. During those
assessment proceedings, the appellant produced purchase bills, sale bills,

the audit report and the trading account before the Assessing Authority.

)*»

the closing stock at the end of the year as Nil.

4. In the assessment for the previous year, namely Assessment Year 2013-
14, the appellant’sclosing stock was determined at Rs. 13,62.158/-. On
later examination of the record, the Assessing Authority found that this
amount should have appeared as openmg stock for Assessment Year
2014-15 and should have been reflected in the appellant’s sales or
turnover for that year. However, the appellant had declared turnover of
Rs. 1,35,59,297/- for Assessment Year 2014-15 and had also shown the

E closing stock for that year as Nil. The Assessing Authority therefore

found that r;he’amoullt of Rs. 13,623158;- had not been included in the

declared turnover for Assessment Year 2014-15.

S. The Assessing Authority treated the amount of Rs. 13,62,158/- as
turnover which had escaped assessment. Proceedings were therefore
2
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started under Section 29(1) of the Act. After giving the appellant an
opportunity of hearing, the Assessing Authority passed a reassessment
order on 26.07.2018 and added Rs, 13,62,158/- to the declared turnover.
The taxable turnover was then re-determined at Rs. 1,50,21,455/-. This
included sales of pan masala and allied goods of Rs. 1,49,91,355/-,
taxable at 13.5%, with tax of Rs. 20,23,833/-, and sales of elaichi and
allied goods of Rs. 30,100/-, taxable a‘t 5%, with tax of‘Rs. 1,505/-. The
total tax liability was accordingly determined at Rs. 20,25,338/-.

6. The appellant challenged the reassessment order dated 26.07.2018 by
filing First Appeal No. 35/2022 before the Joint Commissioner (Appeal),

\ State Tax, Haldwani. The case had already been remanded once earlier by

I_@;” ? f‘f : \the first appellate authouty The first appellate authority then considered
i;:if Vo ;,f \ {he proviso inserted in Section 51(8) of the Act by Gazette Notification
BN ’/ _No. 103/XXXVI(3)/2016/15(1)/2016 dated 31.03.2016. This pioviso

™ h- d’: . states that, where an appeal is filed aghinst a fresh order passed after an

earlier remand, the matter should not be remanded again. For this reason,
the first appellate authority did not remand the case a second time and

decided the appeal on merits.

7. By order dated 03.06.2025, the first appellate authority dismissed the
appellant’s appeal. It noted that, in the reassessment order, the Assessing
Authority had recorded that the appellantdeclared sales of Rs.
1,35,59,297/- and Nil closing stock for Assessment Year 2014-15 but did
not include the closing stock of Rs. 13,62,158/- determined for
Assessment Yéar 2013-14. For this reéson, that amount Was added to the
turnover of Assessment Year 2014-15. The first appellate authority also
found that the appellant Héd not produced any evidence to show that the
closing stock of the previous year was included in the declared sales of

the relevant year. The appellant was asked at the time of hearing to
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produce the balance sheet and VAT audit report for verification, but he
did not produce then: despite sufficient time. In the absence of such
evidence, the first appellate authority held that the tax levied on the
closing stock of the previous year was justified and confirmed the

reassessment order.

8. The appellant was not satisfied with the order of the first appellate
authority. He has therefore filed the present second appeal before this

Tribunal.

9. On the date fixed for hearing, Sri Azhar Ali, learned counsel for the
. appellant, appeared and relied upon the grounds taken in the
‘ b;: TI ;{'":-‘-f-’.;)(nemorandum of second appeal. He submitted that the order of the first
= ‘,v’! ;Qt’.'a: pellate authority is unjust and prayed that the appeal be allowed. Smt.
‘g\\ Q\‘ﬁj{’/} fjemlata Shukla, learned Deputy Commissioner and State Representative,
L jfappeared for the Department She supported the order of the first
appellate authorlty and prayed that it be confirmed. This Tribunal heard

the arguments of both sides and perused the record and file made

available.

1. SUBMISSIONS ON BEHALF OF THE APPELLANT

Sri Azhar Ali, learned counsel for the appellant, has assailed the impugned

order broadly on the following grounds:

10. The appellant submits that the order of the first appellate authority is
unjust because the facts and grounds raised in the first appeal were not
properly considered. According to the appellant, the first appellate
authority wrongly held that, in the absence of the balance sheet and audit
report, it could not be verified whethey the closing stock of the previous

year had been shown in the relevant year. The appellant says that, during
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the original assessment for Assessinent Year 2014-15, the Assessing
Authority had already examined the purchase bills, sale bills, audit report
and trading account. The assessment order dated 22.07.2016 under
Section 25(7) also 1ecords that these documents were filed and examined.
The appellant therefore submits that thé opening stock of Rs: 13,62,158/-

had already been shown and included in the declared sales, and that

taxing the same amount again is unjustified.

11. The appellant further submits that his opening stock was Rs. 13,62,158/-
and the-sales earlier declared were Rs 1,35,29,197/-. According to him,
ﬁ\the total of these two figures comes to Rs. 1 ,48,91,355/-, whereas the
,Cssessmg Authority adopted the figure of Rs. 1,49,91,355/-. On this

asis, the appellant claims that there is an excess addition of Rs.

" 1,00,000/- to the turnover, resulting in excess tax.

12. The appellant also submits that the reassessment is barred by limitation.
According to him, under Section 29(2) of the Act, an assessment under
Section 29(1) must be completed within three years from the end of the
relevant assessment year. Since the reassessment order was passed

beyond that period, the appellant says that it is time-barred.

13. The appellant submits that Section 29(1) can be used only when some
turnover has escaped assessment or has been under-assessed. According
to him, the amount of Rs. 13,62,158/- had already been considered in the
original assesément under Section 25;27). Therefore, the same amount
could not be brought to tax again under Section 29(1), and the

reassessment is without jurisdiction to that extent.

14. The appellant finally submits that, in any case, the tax assessed is

excessive and unjustified.

S/D
Rakesh Verma



B joner, Srate TaN. Uttarakhand
Second Anpeal No. 62 of 2025 -— K.8. Kupoor v: Commissioneh
Secomd Appeal No, 02 of <tfa. ¥

allowed, the facts as declared by the

[Uis accordi he appeal be
S accordingly prayed that the appet
B pray eved of the excess levy of tax.

Appellant be accepted, and the appellant be relt

LV. SUBMISSIONS ON BIHALF OF THE RESPONDENT

(DEPARTMENT)

Smt. Hemlata Shukla, learned Deputy Commissioner and State Representative

Appearing for the Department, has supported the impugned order and has made,

P

In substance, the following submissions:

thority gave the

15. The Department submits that the first appellate au
' and VAT audit

.

@;fﬁ-?pellant a clear opportunity to produce the balance sheet
q@?ﬁ_"“ for Assessment Year 2014-15. Even after this opportunity, the

= z .
- 2}I3?‘Pt’511-5.1r1t failed to produce any material to show that the closing stock of
S .

Mot ~Rs. 13,62,158/- of Assessment Year 2013-14 was included in the sales of
*Rs. 1,35,59,297/- declared for Assessment Year 2014-15.

16. The Department further submits that the order dated 22.07.2016 under
Section 25(7) only states in general terms that the audit report and trading
account were filed and examined. This by itself does not prove that the
specific amount of Rs. 13,62,158/- was shown as opening stock and
included in the declared sales of Rs. 1,35,59,297/-. According to the
Department, this could be verified only from the appellant’s own books,
trading account and balance sheet' for the relevant year, which the

appellant did not produce before the first appellate authority.

.17. The Department submits that the burden was on the appellant to prove
that the stock or turnover had a]readly been included in his declared
turnover. Sinc.e the relevant records \;ere in the appellant’s possession
and he did not produce them despite opportunity, the burden was not

discharged.
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The Department also submits that the plea relating to an alleged excess
addition of Rs. 1,00,000/- was not raised before the Assessing Authority
or before the first appellate authority. It is also based on.the figure of Rs.
1,35,29,197/-, which does not match the turnover of Rs. 1,35,59,297/-
declared by the appellant in his annual return. Since no books of account
or working have been produced to support this plea, the Department

submits that it cannot-be raised for the first time in second appeal.

The Department submits that the plea of limitation is also not correct.
According to the Department, the escaped turnover came to light only

after the final assessment order for Assessment Year 2013- 14, in which-

Vﬂle closing stock was determined at Rs 13,62,158/-. The Depaltment

\

g
CAy "-‘:::‘3

qehes on the p10v1so to Section 29(2), under which limitation is counted

o ﬁ'om the date when the escapement comes to the notice of the Assessing

Authority. Since the reassessment order dated 26.07.2018 was passed

within that period, the Department submits that it is not time-barred.

The Department submits that there is no double taxation. According to
the Department, both authorities below found that the amount added
under Section 29(1) had not been included in the sales declared for
Assessment Year 2014-15. It was therefore turnover which had escaped

assessment, and not an amount already.taxed earlier.

The Department further submits that the tax has been correctly calculated
by applying the rates of 13.5% and 5% to the relevant categories of goods

on the re-determined turnover. Therefore, the tax cannot be said to be

excessive or arbitrary.

It is accordingly prayed that the second appeal, being devoid of merit, be

dismissed and the order of the first appellate authority be upheld.
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24.

-, complete return and has pald the tax due according to that ret

t for_dec-:idi-ngthis ap

The isi 3 A(,;t which are relevan i
provisions of the st and the material

set out below. Each provision is briefly explamed fi

part of the provision is then reproduced.
provision applies when the

s filed a correct and

urn. In such

Section 25(7) Assessment on return. This

Assessing Authority is satisfied that the dealer ha

art
case, the tax is assessed on the basis of the return. The material p

\ieads I the Assessing Authority is satisfied that any dealer has
nd has

Submztred correct and complete return for any assessment year a
paid the tax due according to such return, it shall assess the amount of

1z

tax due from the dealer on the basis of such return.

Section 29(1)Escaped or under-assessed turnover.This provision

allows the Assessing Authority to ass¢ss or reassess turnover or tax if it

has reason to believe that turnover or tax has escaped assessment, has
been under;assessed, has been assessed at a lower rate, or that any
exemption, deduction, rebate, concession or tax credit has been wrongly
allowed. The authority must record reasons, issue notice to the dealer

give a reasonable opportunity of heating, and then pass the assessment or

reassessment according to law. The material part reads: Where the
Assessing A;,zthorz'zy has reason to believe that the whole or any part of
turnover or tax of the dealer has escaped assessment, been under-
assessed, been assessed at a lower:'rate, or been wrongly allowed
exemption, deduction, rebate, concession or tax credit, it shall, after
recording reasons in writing, serve notice on the dealer and, after giving
reasonable opportunity of hearing and making necessary enquiries,

assess or reassess the turnover and tax according to law.
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Section 29(2)Limitation for reasspssment. This provision fixes the
normal time-limit for making an assessment or reassessment under
Section 29(1). Except where the Act provides otherwise, such an order
cannot be made afler three years from the end of the relevant year. The

material part reads: “Except as otherwise provided in Section 28 or under
this section, no order of dssessment or reassessment shall be made under
sub-section (1) after the expiry of three years from the end of the year in

respect of which, or part of which, the tax is assessable.”

Section 29(3) Extended time where notice is in time. This provision
allows a longer period for passing an ‘assessment or reassessment order, .
provided the notice under Section 29 has been served withit-r; the

prescribed time. The material part reads: “Assessment or reassessment in

' respect of turnover escaped from assessment may be passed at any time

wzrhm three years and nine months endmg on 31st December afier the
'éxpzry of the assessment year for which assessment is to be made,
pmwded that notice under this section has been served within a period., of
three years and six months ending on 30th September aﬁer the expuy of

the assessment year Jor which assessment is to be made.’

.r'J'

Section 51 (8) Powers of first appellate au'thority.This provision gives
the first appellate authority powerto cm;]ﬁrm, reduce, enhance or annul
the assessment, penalty or other order. It may also set aside the
assessmentand direct a fresh order according to law. The material proviso
is important here because it says that, where an appeal is filed against a
fresh order passed after an earlier remi;and, the matter should not be
remanded again. The material part reads: “The appellate authority may,
after calling for and examining the record and after giving the dealer and
the officer concerned an opportunity ,of being heard, confirm, reduce,

enhance or annul the assessment. penalty or other order, or set aside the

9
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uthority to pass d fresh order.
led against a fresh order

lause (c), no further

assessment and direct the Assessing A
Provided further that where an appeal is fi
passed pursuant to a direction issued under ¢

direction for a fresh order under the said clause shall be issued.

VI. POINTS FOR DETERMINATION

28. After considering the submissions 'of both sides, the following points

arise for decision in this second appeal:

= () Whether the reassessment order dated 26.07.2018 passed under
B, L X _:."\ . .

; :‘_g_ff -ﬁ\\x‘ % Section 29(1) of the Act is barred by limitation under Section 29(2) of
g 22> ) . the Act? : |

(=
=¥

" NS ,'1“: /('ii) Whether the addition of Rs. 13,62,158/- to the turnover of Assessment

Year 2014-15 amounts to a re-taxation of an amount already assessed
under Section 25(7), or represents turnover which escaped assessment

within the meaning of"Section 29(1 )?

(iiif) Whether the alleged arithmetical discrepancy of Rs. 1,00,000/-, raised
for the first time in the memorandum of second appeal, can be

entertained by this Tribunal, and, if so, whether it stands substantiated

on the material on record?

(iv) Whether the concurrent findings of the Assessing Authority and the
first appellate authority, that the appellant failed to establish inclusion
of the closing stock.of Assessment Year 2013-14 in the declared sales

of Assessment Year 2014-15, call for interference by this Tribunal in

second appeal?

VII. DISCUSSION AND FINDINGS

10
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Point (i): Limitation under Section 29(2)

29,

30.

i

A provision which allows 2 completed assessment to be reopened must
be applied strictly. This is because reassessment inay create a fresh tax
liability against the appellant. The ti.m-e-—limit fixed for using such power
is also important and must be followed. The Hon’ble Supreme Court, in
Ghanshyamdas V. Regional Assistant Commissioner of Sales Tax,
Nagpur, AIR 1964 SC 766, considered the scope of provisions relating to
escaped tumoyer under sales tax law and emphasized that the conditions
and time-limits prescribed by the sta;;xte must be complied with. This

Tribunal respectfully follows that principle.

However, the appellant cannot get the benefit of this principle in the

present case. Section 29(2) itself provides an exception. If-escaped

\ turnover comes to the notice of the Assessing Authority because of an
3

-
S

\ y R S,
~Qrder relating to another assessment year, the limitation period is counted

% i m the date on which the escapement comes to notice. It is not counted
case, the disputed amount is the closing stock of Rs. 13,62,158/-
determined f'or Assessment Year 2013-14. This fact came to the notice of
the Assessing Authority . only after the final assessment order for
Assessment Year 2013-14 was passed. The appellant has not shown that
three years from that date had expired before the reassessment order

dated 26.07.2018 was passed. Theréfore, the reassessment order s not

barred by limitation.

Point (ii): Whether the addition amounts to double taxation or represents

escaped turnover

31.

B

The appellant argues that the amount of Rs. 13,62,158/- had already been
taxed in the original assessment under Section 25(7), and that adding it
11
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Second Appenl No, 62 ol 2025 -
again in reassessment amounts (o doyble taxation. This argument depends
on whether the said amount was actually included in the sales of Rs,
1.35.59.297/- declared by the appellant for Assessment Year 2014-]5,
This is a question of fact. Both the Assessing Authority and the first

appellate authority examined this issue and found against the appellant.

The burden was on the appellant to prove that the disputed stock o
turnover had already been included in his return. The relevant books of
account, trading account and balance sheet were in the appellant’s own
possession. A general statement that an audit report or accounts were
examined ié not enougﬁ unless the actual records are produced for

. verification. This view is consistent with the decision of the Hon’ble

\ . Supreme Court in State of Karnataka v. M/s Ecom Gill Coffee Trading

“Z?'

-~ ¥

X ;
A ,Pvt Lid., 2023 SCC OnLine SC 248, where it was held that a dealer who

"claims the beriefit of entries in his owil records must prove the claim by

producing the relevant material before the authorities.

33. Applying the above principle, the mere reference in the assessment order

dated 22.07.2016 to the audit report and trading account does not prove
the appellant’s case. To show that the closing stock of Rs. 13,62,158/- of
the previous year was included in the declared sales of Rs. 1,35,59,297/-
for Assessment Year 2014-15, the appellanthad to produce the relevant
balance sheet, VAT audit report, trading account and books of account.
The first appellate authority specifically asked the appellant to produce
these documeﬁts for verification, but :the appellantdid not do so, either
before the first appellate authority or before this Tribunal. Therefore, the
finding that the said stock was not shown to have been included in the
declared sales, and that it represented escaped turnover, is based on the
appellant’sfailure to produce the best evidence available to him. No

interference is called for.

12
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34. Therefore, the addition of Rs. 13,62,158/- cannot be treated as double
taxation. The material on record shows that this amount was not proved
to have been included in the original assessed turnover under Section
25(7). It was- therefore turnover which had escaped assessment and was

rightly brought to tax under Section 29(1).

Point (iii): The alleged arithmetical discrepancy of Rs. 1,00,000/-

35. The appellant’s second ground relates to an alleged arithmetical
difference of Rs. 1,00,000/-. According to the appellant, if the opening
stock of Rs. 13,62,158/- is added to the sales figure of Rs. 1,35,29,197/-
the total comes to Rs. 1,48,91,355/-. The Assessing Authority, however,
adopted the figure of Rs. 1,49,91,355/-. The appellant therefore claims

s ?:?;,}Q”\ that Rs. 1,00,000/- was wrongly added to the turnover. This plea was not
&’é raised before the Assessing Authority or before the first appellate
i authonty It has been raised for the first time before this Tribunal. A new

-

:

« ground may be considered at the appellate stage only when it is based on
R £ facts already available on record and does not require fresh verification.
This principle is supported by the decision of the Hon’ble Supreme Court

inNational Thermal Power Co. Ltd. v. Commissioner of Income Tax,

(1998) 229 ITR 383 (SC).

Even otherwise, the figure of Rs. 1,35,29,197/- relied upon by the
appellantdoes not match the turnover of Rs. 1,35,59,297/- declared by

him in his annual return and recorded in the assessment and first appellate

36.

proceedings. The appellant has not filed any trading account, worksheet

or reconciliation statement to explain this difference. Therefore, the

alleged arithmetical discrepancy cannot be accepted merely on assertion.

Point (iv): Scope of interference with concurrent findings of fact in second

appeal

13
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37. Whether a particular stock or turngver was included in the appellant’s
return is mainly a question of fact. Such a finding has to be based on the
books of account and other material produced by the appellant. When
both the Assessing Authority and the first appellate authority have
examined the same question and have recor ded the same finding against
the appellant, this Tribunal, in second éppeal, should not interfere merely
because another view may be possible. Interference is justified only if the

_,_,I finding is perverse, based on no evidence, or suffers from a clear error of

" law. This approach is consistent with the principle stated by the Hon’ble

Supreme Court in Raghubar Mandal Harihar Mandal v. State of Bihar,

| AIR 1957 SC 810, that an assessment should have a rational basis and
| should not be arbitrary, but it should not be disturbed merely on the

appellant’s assertion unless the error is shown by material on record.

38. In this case, this Tribunal finds no perversity, lack of evidence, or legal

e error in the findings recorded by the;' Assessing Authority and the first
,/\4_ :;:S S¥ -;;\ippellate authority. Both authorities proceeded on the same basic fact,
; 9‘% amely that closing stock of Rs. 13,62,158/— was determined in the final

; ssessment for Assessment Year 2013-14. They also found that, despite

L 7
(& \ e TV TS
\_‘\(‘ \ I,’\-._x_l"}. o

F

e
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Mo being given full opportunity, the appellant did not prove that this amount
" was included in the sales declared for Assessment Year 2014-15.
Therefore, there is no reason for this Tribunal to interfere with the

concurrent finding of fact.

39. This Tribunéll also agrees with the first appellate éuthbrity in not
remanding the. matter a second tiple. By Gazette Notification No.
103/XXXVI(3)/2016/15(1)/2016 dated 31.03.2016, a further proviso was
inserted in Section 51(8) of the Aclt. This proviso shows that, once a
matter has already been remanded ar}!d a fresh order has been passed, the

matter should not ordinarily be remanded again. The purpose is to bring

14
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Assessment p foceedings to an end and to avoid repeated remands. In the
Present case, the appellant had already been given sufficient opportunity
to pl.'oduce his account books and other records. He did not produce the
Tequired material before the first appelia-te authority, nor has he produced
any fresh materia] before this Tribunal. Therefore, no useful purpose

would be served by remanding the matter again.

40. For the reasoné given above, this Tribunal holds that the
reassessment order dated 26.07.2018 is not barred by limitation. The

addition of Rs. 13,62,158/- is turnover which escaped assessment and is

S i
AT | .
(9T 3,0\, Dot double taxation, because the appellantfailed to prove that this amount

s e J\
',,-/ A L%_"\ was already included in the declared sales. The alleged arithmetical

:. -
R

™
L ———
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i § ﬁdifference of Rs. 1,00,000/- has alsd“not been proved and cannot be

e /3 _ | !
e / accepted. The concurrent findings recorded by the authorities below do

w2
~" not call for interference. The second appeal is therefore without merit.
VIII. ORDER

41. For the reasons recorded above, ﬂ;e second appeal is dismissed. The
order dated 03.06.2025 of the first appellate authority and the
reassessment order dated 26.07.2018 passed under Section 29(1) of the
Act are confirmed. The disputed tax of Rs. 1,97,391/- shall remain

payable by the appellant, together with interest, if any, as admissible

under the Act.
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