-1~
IN THE COMMERCIAL TAX TRIBUNAL

UTTARAKHAND, DEHRADUN

Present: Malik Mazhar Sultan, H.J.S ..., President.

Second Appeal No. 18/2025

Assessment year — 2013-2014,
First Appeal No- 279/2023,
Amount of disputed penalty — Rs. 30,250/-

Commissioner- Commercial Tax, Uttarakhand, Dehradun. Appellant.

Versus
M/s. Mahakali Trading Copration, Gumani wala, Respondent.
For Appellant: Shri Bhuwan Chandra Pandey State-Representative.

For Respondent: Shri Jyoti Raj and Shri Alok Kumar Sharma  Ld. Advocate.

JUDGMENT

Malik Mazhar Sultan,

This appeal is filed against order dated 14.02.25 passed by Ld. Joint
Commissioner (appeal) in the first appeal No. 279 of 2023. By means of
impugned order the first appeal filed by the dealer/ respondent was allowed
and it was directed by the first appellate authority that the amount deposited
by the dealer/respondent as security/penalty be refunded to him.

2. Facts necessary for the disposal of this appeal are that the respondent is
registered dealer doing the business of trading. On dated 25.11.2013, Vehicle
No.- U.K. 7C 1291 transporting peanut was detained by the mobile squad. On
inspection/enquiry it was found that the goods were being transported with

the computer generated bill and the particulars as regard bill no, date and
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other description of goods were written by hand. Assuming it as the

transportation of goods with the intention of evading tax a notice under
section 43 of the Act was issued. In response to this notice one Harsht V.
Chaulasia (representative of firm) appeared and requested in writing to release
the goods after taking security. The goods were thereupon released after
taking 40% security of the cost of goods. Despite notice none appeared on
behalf of the respondent for hearing under Section 43 (5) of the Act. By
means of order dated 23.07.2018 holding this transaction as violative of
Section 43(5) and Section 60 of the Act a penalty of 40% of the cost of
commodity was imposed by the Ld. Assessing authority. This order of
assessing authority dated 23.07.2018 passed under section 43(5) was
challenged by the dealer/respondent in the first appeal no. 279/2023. This first
appeal was allowed and it was order by the first appellate authority that the
amount of Rs. 30,250.00 deposited by the dealer as security be refunded to
him. It was held by the first appellate authority that the final assessment of
matter has been completed and no discrepancies were found in the sale and all
the entries were recorded in the regular books of account. It was further held
by the Ld. first appellate that release order and gate pass issued by Mandi
Samiti were accompanied the consignment and the questioned transaction was
duly recorded is the books of account. Aggrieved by the impugned order
dated 14.02.2025 passed by first appellate authority this second appeal is filed
by the department on the ground that the impugned order is against law and
facts. The bill accompanying the consignment was not issued from the regular
bill book. The consignment was intended to be sold out of record with a view
to evade tax. The bill in question was not issued from the regular bill book.
The dealer/respondent has never submitted his books of account for physical

verification. The first appellate authority has not mentioned in his Judgment
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that he ever verified the books of account of the respondent firm. Supporting

the order of assessment authority it is also stated in memo of appeal that there
is no finding in the impugned Judgment that the questioned bill was issued
from the regular bill book.

3. Heard the Ld. State Representative and Ld. Counsel for the respondent

and perused the appeal file and the assessment record.

4. Supporting the order of assessing authority passed under section 43 (5)
of the Act Ld. State Representative reiterated the grounds described in the
memo of appeal. It is argued on behalf of appellant that the goods in question
were not being transported with the proper bill. If the consignment would not
have been interrupted the dealer could have been succeeded to sale the
commodity unrecorded in books of account. There is clear intention of dealer
to evade tax. The books of account were never submitted for verification
before assessing authority or first appellate authority. There is no finding in
the impugned Judgment that the commodity was accounted for by the dealer
in his account, register or other documents maintained in the course of
business. There is no finding to the effect that the questioned bill was issued
from the regular bill book. It is further argued that Ld. first appellate authority
has wrongly held that the turnover of dealer was accepted by the assessing

authority.

5. On the other hand Ld. Counsel for the respondent argued that the whole
transaction is accounted for in the books of account. The turnover of the
dealer had already been accepted by the assessment authority in regular
assessment of the relevant year. Merely on the ground that the particulars of
the printed bill were filled by hand writing it can not be assumed that the

transaction is out of record. It is further argued that there was no intention to
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evade the tax. Ld. Counsel for the respondent supported the order/Judgment

passed by first appellate authority.

6. On the revel contention of the parties the point of determination

involved in this appeal are as under.

@ Whether it is established on record that the questioned
consignment was accounted for by the dealer in the books of account

maintained in the ordinary course of business?

(IT)  Whether the questioned consignment was wilfully omitted from
being shown in the accounts, register and other documents maintained

by the dealer in the ordinary course of business?

Both the above mentioned issues are interrelated so they are

being decided together.

7. Section 42 of the VAT Act empowers the officer empowered by the
State Government in this behalf to require any dealer to produce before him
any book, document or account relating to his business and according to this
section such officer has the authority to inspect, examine and copy such books

etc. Section 43 (1) of VAT Act empower authorised officer to seize any goods

which are found in the dealer’s place of business or vehicle but not accounted
for by the dealer in his accounts, registers or other documents maintained in

the course of his business. Sub-Section (5) of Section 43 of the Act empower

such officer to impose penalty, if after taking into consideration the
explanation, of any such dealer and giving him an opportunity of being heard,
he is satisfied that the said goods were wilfully omitted from being shown in

the accounts, register or other documents.
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8. In the instant matter, as is clear from the perusal of record, despite

service of notice the dealer never appeared before the assessing authority.
Originally, order under section 43(5) was passed exparte on dated 06.01.2014.
This order dated 06.01.2014 was challenged in first appeal no 157/2017. This
appeal was allowed and the matter was remanded for hearing afresh. Again,
the dealer not appeared before assessing authority for getting the genuineness
of the bill in question verified from the books of account. The relevant portion

of the order of assessing authority is as fallow-

TG Gl SEBN] IRV T PV IEVGT FIN TIARIEUS dc
SIFTH Bl €T 43 F ST GV [BY T PR FArS AT B FGTR H
FHYGITT EIRT SUNIT Iv 4 @] fde7 @ werar & offd ofeal & 78 &erl T
VG WF BNIIGET BN HYd §Y ST BT GV HIT B GTHITT TH BN B
HeT GIST BT SVIE [HT 7 &7 I I& H[+ I BT Hgel STEN & [ pverar
GIVT T1eT &1 GRTsT #RT9qa7 &) 959 ¥ i@l W FIEY /a7 ol Y& o7/

WTT Gl $HIS V GEVIGT GV BY I HT W 75600,/ — YT 40 HIGIT
FI &7 H 0 30250,/ — SHHITT AT NI T &/ SUNIFT P UNRGET H Y GIAT
GIVT PRI99eT P IGeeT W HIT P I [T T & HH H GBI B T
PrIqIE! SIaT &1

9. Ld. first appellate authority quashed the penalty order on the ground

that the dealer submitted sale register on asking of the assessing authority
during the period of assessment proceeding and it was noticed that the
questioned invoice was entered into the regular book of account hence on the
final assessment the respondent admitted the sale of the dealer. The finding to
this effect is described in the fourth para of second last page of impugned
Judgment as fallow-

“In the present case, the appellant submitted the Sales Register on
asking of the respondent during the period of assessment proceedings and it
was noticed that the question invoice was entered into the regular books of
account hence on the final assessment the respondent admitted the sales of
the dealer.”
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10. Further it is also mentioned in the impugned Judgment that gate pass

and release order issued by the Mandi Samiti were accompanying the
consignment which were lawfully shown in the regular book of account of

dealer. The relevant para of the impugned Judgment is as fallows-

gy @Y @ W o7 3V Y T @) [afaa @rar 8 F fafdaa fa@rar Tar 8
STl GINT HFYEY FINT OTIve 1967 H FHeeral &RT 87T W 77 [3avT #Hid
a7 ¥¥ &7 U HNIYTTT P GGaIT W T [5Y T P Borwdwy dacced
SHIE GRT BV I T F Tod W0 75600,/— GV 40 HATT @ GV @ w0
30,250,/ — 37GUE INITIT 1537 STI &1 BIF Siifacy 78 g7ar/”

11.  The instant appeal is filed mainly on the ground that the questioned bill
was not issued from the regular bill book maintained in the ordinary course of
business. Had it been issued form regular bill book the dealer would have get
it verified from the books of account. Despite sufficient opportunity the dealer
did not produce the books of account for verification. The other ground of
appeal is that the first appellate authority committed the factual mistake. It has
wrongly been stated in the impugned order that the dealer produced his sale
register at the time of assessment proceeding and in final assessment the
turnover of the dealer was accepted. It has further been wrongly stated that at
the time of interruption gate pass and release order issued by Mandi Samiti
were accompanying the consignment. It is vehemently argued on behalf of
Ld. State Representative that it is not clear from the impugned Judgment that
how the Ld. first appellate authority came to the conclusion that the
questioned transaction is recorded in the books of accounts while the same
was never produced for inspection before Ld. assessing authority or before the
first appellate authority and not even during the proceeding of final

assessment.
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12. During the course of argument Ld. Counsel for the respondent

supported the impugned order on the ground that the respondent came and
requested to release the goods without security. The appellant (department)
admitted the turnover in the final assessment. Penalty order was passed

without giving proper opportunity of hearing.

13. So far as the opportunity of hearing before imposing penalty is
concerned it is evidently clear from the record that sufficient opportunities
were provided to the dealer by assessing authority but he did not appear
before the assessing authority. Even the books of account were not produced
before the first appellate authority. It is also pertinent to mention here that
when the consignment was intrupted a letter was written by the representative
of respondent requesting to release the goods on taking security. At this stage
he may claim to produce their books of account or at least he may state that
the transaction is recorded in books of account. In this regard the contention
of Ld. State Representative that the regular bill book was never produced to

establish that the questioned bill is genuine is acceptable.

14. It is asserted by the Ld. Counsel for the respondent/dealer that the turn
over at the respondent firm was accepted in the assessment proceeding of the
same year while Ld. State Representative submitted that in final assessment
proceeding the books of account were not produced by the respondent firm
and the declared Sale could not have been verified. So in the absence of
verification the declared sale was rejected. I have gone through the final
assessment order of the relevant year which is available in the summoned file
of assessment. This final assessment order was passed on 03.10.2017 and the
order under section 43(5) was passed on 23.07.2018. In this respect the

contention of Ld. Counsel for the respondent is not correct, instead it is
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evident on record that the turnover of the respondent firm was never accepted

in any proceeding. I wonder how and on which basis Ld. first appellate
authority came to the conclusion that the whole transaction is recorded in the
books of account. Further, it is also stated by the Ld. first appellate authority
in the impugned order that gate pass and release order issued by Mandi Samiti
were accompanying the consignment. I have gone through the original record.
There is nothing on record to show that the above mentioned document were
with the consignment at the time of interruption, instead when the
consignment was interrupted the respondent firm requested in writing to
release the goods after taking security. On the basis of above discussion I am
of the opinion that the contention of the Ld. State Representative that Ld. first

appellate authority has committed factual and legal mistake is acceptable.

15.  On the basis of above discussion I am of the considered opinion that in
the facts and circumstances of the matter there were sufficient ground for the
satisfaction of the assessing authority that the said consignment were wilfully
omitted from being shown is the accounts, register and other documents
maintained in the course of business of respondent/dealer. The assessing
authority was absolutely justified in imposing the penalty upon the respondent
under section 43(5) of the Act. The first appellate authority has materially
erred in holding that the gate pass and release order was accompanying the
consignment , the turnover of the respondent firm was accepted by the
assessing authority, whole transaction was recorded in the books of account
maintained in the ordinary course of business. Accordingly, the impugned
judgment/order is unsustainable and liable to be set aside. The order passed
by assessing authority under section 43(5) of the Act is legally and factually

sound. Consequently, the instant appeal deserve to be allowed.
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ORDER

The instant appeal No. 18/2025 presented by the department through
Commissioner is allowed and the impugned judgement /orders dated 14.02.25
passed in first appeal no. 279/2023 is here by set aside.

Let the file be consigned.

S/d- 07.02.2026
(Malik Mazhar Sultan)
President,
Commercial Tax tribunal

Uttarakhand, Dehradun

Dated : 7 February, 2026
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