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INTHE COMMERCIAL TAX TRIBUNAL,
UTTARAKHAND, DEHRADUN

Present: Malik Mazhar Sultan, H.J.S ..., President.
Anjali Benjwal.........ccovvvviiicciiiee . Meember
Second Appeal No. 49 /2024 {2015-2016........cccovceriveerieeriennnnn. }

M/s. Shiv Shakti Stone, Crusher,Laksar Road, Katar pur, Haridwar.

Appeallant.
Versus
Commissioner- Commercial Tax, Uttarakhand, Dehradun.
Respondent.
For Appellant: Shri Akshay Agarwal Ld. Advocate.

For Respondent: Shri Bhuwan Chandra Pandey State-Representative.

Assessment year - 2015-16
First Appeal No- 209(i)/2018
Amount of disputed tax - Rs. 7,11,229/-

JUDGMENT

Malik M azhar Sultan .....President,

This appeal is filed against order dated 06.03.24 passed by Ld. Joint
Commissioner (Appeal) in first appeal no 209(i) /2018, Assessment year 2015-16.
Confirming the order of assessing authority dated 07.03.2018 the first appeal filed
by the appellant/dealer was rejected.

2. The facts necessary for the disposal of this appea are that the
appellant firm is registered and carry out the business of production and sale of
the stone grid. The firm was assessed for the relevant year of 2015-16. The
assesse/appellant declared the purchase of 34,361/- cubic meter raw material
(Boulder) at the rate of Rs 142.38 per cubic meter, the monetary value of the
same was declared as Rs 48,92,486/-. The finished goods (stone grid) of 37,651/-
cubic meter was declared to have been sold at the rate of Rs 600.17 per cubic
meter, the monetary value of the same was declared as Rs. 2,25,97,009/-. Only on
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the basis of information received from Public Works Department Haridwar

through letter dated 07.01.2016, by means of which the rate of stone grid
(furnished goods) was prescribed Ld. assessing authority issued a notice to the
appellant/assessee requiring him to explain that for the relevant year of 2015-16
Public Works Department has prescribed the sale price of stone grid as Rs.
950.00 per cubic meter, why have you sold the same at the rate lower than the
rate prescribed by Public Works Department. In response to this notice written
reply was filed on behalf of the firm stating therein that there is no difference
between the sale declared in annual return and in form L submitted to the office
of District Magistrate. The sale is verified by the books of account, and Stock
register. Regular invoices were issued against the sale. It is further stated that the
rate of stone grid fixed by Public Works Department is against the freedom of
trade and professional competition. It is further stated that his business place is
near to river and on this account the transportation charges of boulder is
comparatively less. As the purchase rate is less so the sale price is also relatively
less. The price of any commodity depends upon various factors. The rate
prescribed by Public Works Department is on higher side and it is not possible to
sale the product in question on such rate in open market. Rejecting the
explanation and declared turn over it was held by the Ld. assessing authority that
there is material difference between the rate prescribed by Public Works
Department and declared by the assessee/appellant. The product in question was
sold at the rate below than the rate fixed by Public Works Department and
prevalent in the market for the relevant year. Assuming the sale/turnover of Rs
3,05,00,000.00 the tax was assessed accordingly.

3. The assessment order dated 07.03.2018 passed under Section 25(7) was
challenged in first appeal. The first appeal filed by the assessee/appellant was
rejected. It is held by the first appellate authority that the turnover fixed by the
Ld. assessing authority is justifiable. Ld. first appellate authority held the rate of
stone grid prescribed by the Public Works Department for relevant year as
acceptable.

4.  Aggrieved by the impugned order dated 06.032024 passed in first appeal
this second appeal is filed by the assessee on the ground that the impugned order
Is against law and passed arbitrarily. It is further stated that the place of business
of assessee is near to river. On this account the transportation charges of boulder
Is comparatively low. The sale price of finished goods is therefore relatively low.
The sale price of product depends upon various factors so the uniformity in the
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sale price is not possible. It is further aleged that sale and purchase hills,

purchase register, production register and all books of account were produced
before the assessing authority and whole transaction is verified. Ld. assessing
authority arbitrarily enhanced the turnover only on the basis of rate of stone grid
fixed by Public Works Department. It is further stated that fixation of rate as such
Is against the principal of freedom of trade. There is no difference between sale
described is form- L submitted in the office of District Magistrate and annual
return submitted in the department. It is further stated that no sale was mode to
Public Works Department.

Heard the Ld. Counsel for the appellant and Ld. State representative and
perused the record.

5. Challenging the impugned order as well as assessment order Ld. Counsel
for the appellant reiterated the above mentioned grounds incorporated in the
memo of appeal. It is argued on behalf of the appellant that the sale is verified
from the books of account as well as Form-L submitted before the District
Magistrate. It is vehemently argued that his cost of production is comparatively
low due to low cost of boulder because transportation charges of boulder is low as
his place of business is very much near to river. It is further argued that generally
and in open market the rate of any product are determined on the basis of demand
in market, keeping in view the competition in market and various other factors
not on the basis of arbitrary fixation by any outer agency.

6. Supporting the impugned order as well as assessment order it is argued by
Ld. State representative that analysing the demand of product in market the rate
of product has rightly been fixed by Public Works Department. It is further
argued that the assessee has not produced any document/bills etc in support of
declared sale while according to Section 66 (1) of the Act it is the responsibility
of the dealer to prove his declared sale. It is vehemently argued that assessing
authority as well as first appellate authority has rightly came to the conclusion
that the appellant/assessee has concealed the turn over by selling the stone grid on
low price.

7. The only question which arises for determination in this appeal is that
whether in the facts and circumstance of the matter the sale price declared by the
assessee/appellant is legally acceptable or not. In another words whether the
assessee has rightly declared his turnover for the relevant financial year.
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8. In this matter the fallowing facts are undisputed-

1. There is no dispute as regard quantity of goods sold by the assessee.
No sale was made to Public works department.

3. The rate of stone grid (furnished goods) as prescribed by PW.D. is

Rs. 950.00 per cubic meter.
4, The declared rate at which the furnished goods were sold is Rs
600.17 per cubic meter.

0. It is very much clear from the perusal of record that the product in question
was not sold on loss instead it is sold on huge profit. It is pertinent to mention
here that the competition in market as regard every product can not be ruled out.
That is to say that completion in open market is one of the main factor for any
trader fixing the rate of his product.
10. The contention of Ld. State Representative is that the assessee has not
produced his account books for verification while the perusal of assessment order
reveals that in response to the notice to assessee/appellant he produced his Profit
and loss accounts, sale and purchase register, sale bills, which were not rejected
by the assessing authority. According to assessing authority the only basis for the
raised turnover is the letter of P.W.D. dated 07.01.2016 by which the rate of stone
grid for the relevant year was prescribed. Further, the fact that bill books were
produced before assessing authority for inspection is also described in the second
last para of the impugned order. The contention of the Ld. State Representative
that the transaction detail, bill book etc, were not produced by assessee is not
acceptable.

N

11. The relevant portion of assessment order is as follows-

"GTET TF JIare FINT T @ @ &Y UF ofie [FE0r @urT G iR
Bt @ GV BT FIT 8 7 WHE H AN FINT Y &ld [FHET 39T @
SIEFEIRII T §IT BT TS| GFH FINT JATIT T [ &Tid [F477 [397T el big
frafer Tt @1 @¥ic, f@E] T8 dvar & iV a1 8 &g (A @ @var 8/
T 9G9I B 3pNl @ HEGH W B i 8/ 3deN) & Hr Braf @
vgor & yIarT 19 o 8g AT @it @1 siferead &Y eiRa @1 7g 8/
g% S GV UV SHETR] Bl YIAIT T8 15T O WHar &/ FT% G TE 4l
FTTIT T 13 @NIT, 1[9BT BT Y @YIT WIT H BT Pl gV P 8T o
givalda & W] &/ TR T g 1967 g @1 offe gv 9T T 18 &6
OV PacT HioT HI BIFT T BV P VIRr & 3fda P TS/ e BT FGoordd 97
gv T8 a7 77 8/ @raret GINT JA Hier #1 {1 319 @Y verer i 8 BT
TE 8/ el e giT 39T dAre @ @i d1 (BT 3u v verer W
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Pl TS & TI H FIF [FHOT [QHTT T ERT &Y va @grarel gIRT g 193]
@ TV H FIBI AV &/ FFlIT FIAN &% H &9 FIRT Gif8T 3@ #1 &V o
e vel &/
WIT Y F BV IR gFaell g7 HIg Flager q@Tr Vq Be—3lqaad
W TR FHig T SyTE 78 8/

12.  Ld. assessing authority has himself stated in the assessment order that no
product was purchased by the Public Works Department. Maximum rate is
determined only for the purpose of making payment to the contractor for
construction work. The sale price may vary on the basis of distance of the
working place from river and place of sale. The product is sold from the work
place itself.

13. It is also pertinent to mention here that undisputedly no supply of
impugned product was made to PW.D. The product is generally sold to
contractors who again sold to petty contractors and contractor again supply it to
different department or to retailer on higher price keeping his margins of profit.
No doubt the price/rate of impugned product is prescribed by P.W.D. and the
same can be adhered if the supply would have been made to P.W.D itself. In view
of competition in market, immediate need of money etc. such determination of
price can not preclude the dealer to sell the product on lower price to any other
customer.

14. Ld. first appellate authority relied upon the Judgement of this tribunal
passed in second appeal no. 194/2017(assessment year 2014-15) M/s Jai Durga
Stone Mills V. Commissioner of tax, dated 12.06.2020., wherein on the basis of
rate provided by Public Works Department the tribunal approved the rate of stone
grids as Rs 850 per cubic meter. In this regard we are of the view that the facts of
each case are different. Having regard to the competition in market, quality of
product and various other factors the sale price of different producers may vary.
In the present meatter the sale is verified from books of account and Form-L.
There is nothing to show any discrepancies in books of account, bills etc.
Imposition of tax on the basis of rate prescribed by third agency is not proper.
The appellant is not bound to sale his product on the rate prescribed by Public
Works Department. There is no other ground to show that the appellant has
concealed histurn over.

15. On the basis of above discussion we are of the considered opinion that in
view of the facts and circumstances of the matter the assessing authority and the
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first appellant authority has committed illegality in determining the sale price of

the product in question merely on the basis of rate prescribed by public Works

Department. The impugned order is liable to be set aside and the appeal deserved
to be allowed.

Order accordingly.
ORDER
The instant appeal no. 49,2024 is hereby allowed and the impugned
Judgement/order dated 06.03.24 passed in first appeal no. 209(i)/2018 is set aside.
Let the file be consigned.

S/d- 30,/01 /2026 S/d- 30 /01 /2026
(Anjali Benjwal) (Malik Mazhar Sultan)
Member, President,
Commercial Tax Tribunal, Commercial Tax Tribunal,
Uttarakhand, Dehradun. Uttarakhand, Dehr adun.

Dated : 30 January, 2026.
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