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AT Haiea gEaTerd R1 M/s Graphite India Ltd. v/is State of Bihar @ el #
fcd ™ fAvlm fAie 17 /01 /2025 & uRued # fgRor smcer  fadid
25,/02 /2021 ¥ TG MR B0 11,11,335.00 BT RHUS fHd I & ML Bl
J T A U AURT BT &IRT 52 & F=Id Afed SIRI fbar 11| I Aifed &
U H AR ERT & T ARV b de fR-q &1 arT 6(13) @& ST
IMESRT IO by SM &1 UTaee &, fT9a d8d el &I aro foar 3T g,
DI HAN Wb F AFC Y Hafid R PR eree @I ORT 52 @ 3f=id
geRIferd fham T 21 ORT 52 & SfId UIRA AW H YANIET BRI Fgad
AYFT (HTRIUTAD) ST BR, WaYR TN HEYR §RI SIRIEVS oI afdid B
AT 2005 BT GRT 6(3), 6(8) TAT 6(16) BT HMH ol Y 1 UHR AT T
far T 2
‘g P HeH H GNT 6(3) 6(8) TAT 6(16) F TG [HFT [AfE FraErT
[T GBIV JTAI BT 8—
Section 6(3):- Input tax credit shall be allowed for the goods purchased within the
Sate of Uttaranchal, from a registered dealer holding a valid certificate of
registration under Section 15 or Section 16, for the purpose of &
(a) salein Uttaranchal; or
(b) salein the course of inter-state trade and commerce; or
(c) salein the course of export out of the territory of India; or
(d) use as [raw material and consumables, in manufacturing of processing of
goods (other than those specified in Schedule | or Schedule 111) and containers
or other packing material used for packing of such manufactured goods, for
sale or resale within the State or in the course of inter-state trade or commerce;
(e) use as [raw material and consumables] in manufacturing of processing of any
gods (other than those specified in Schedule Ill) and containers and other
packing materials used for packing of such manufactured gods, for sale in the
course of export of goods out of the territory of India:
[ Provided that with reference to clause (d) above, in case such manufactured gods
are dispatched outside the state other than by way of sale, a partial amount of
input tax credit shall be allowed in respect of tax paid in excess of 2 percent on the
raw material used directly in the manufacture of such goods.]
Provided further that partial input tax credit shall be allowed in respect of tax
paid in excess of 2%] on petroleum products used as fuel (other than Petrol
Aviation Turbine Fuel, Natural Gas and Diesel) and other fuels used in
production of taxable goods or captive power, but excluding fuel when used a fuel
in motor vehicles.
Section 6(8) :- No input tax credit shall be allowed on purchase of goods, other
than the Capital Goods, when-
(a) Goods not connected with the business of the dealer; or
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(b) Goods purchased from an un-registered dealer or a dealer whose Certificate
of Registration has been cancelled ; or

(c) Goods purchased from outside the State; or

(d) Goods the sale of which is exempted under this Act or the goods used in
manufacture, processing or packing of such goods; or

(e) Goods whether goods as such or constituents of finished or semi finished
goods which remain unsold in stock at the time of closure of business due to
discontinuance by the dealer or cancellation of his registration or his being
declared non-taxable under the provisions of this Act; or

() Goods transferred outside the State, otherwise than by way of sale; or

(9) In respect of raw material used in manufacture or processing of goods where
the finished products are dispatched outside the State other than by way of
sales; or

(h) Goods purchased from a registered dealer who has given an option to pay
Presumptive tax at a percentage of turnover of sales under sub-section(1) of
Section 7 and a lump sum amount in lieu of tax on sale and, or purchase of
such goods by way of composition under sub-section (2) of section7; or

(i) Goods that are stolen or lost or destroyed or disposed of in any manner other
than in ordinary course of business or goods distributed by way of free sample
or gift; or

() Goods leased under an agreement of transfer of right to use any goods
(whether for a specified period or not) for any purpose; or

(k) Goods sold by way of transfer of property in goods (whether as goods or in
some other form) involved in the execution of works contract, or

(I) Goods on which tax being payable under this Act or under the Uttaranchal
(The Uttar Pradesh Trade Tax Act, 1948) Adaptation and Modification Order,
2002 has not been paid on any earlier sale or purchase of such goods; or

(m) Special Category Goods specified in Schedule Il or the goods except
molasses used in manufacture, processing or packing of such goods; or

(n) Goods are used in gener ation of energy/power including captive power;
[provided that in respect of transactions falling under [item (g)]].a partial
amount of input tax credit shall be allowed in respect of tax paid in excess of 3
percent on the raw material used goods|
provided further that if input tax credit n purchase of goods in the
circumstances referred to in [item(g)] above, has been claimed by a dealer, the
same shall stand reversed.

Section 6(16) Reverse tax credit: If Goods purchased for use specified under sub-
section(3) are subsequently used, fully or partly for purposes other than those
gpecified under the said sub-section, the input tax credit there on shall be
calculated and be reduced from the tax credit for the tax period during which
the said utilization otherwise has taken place:
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Provided that if part of purchased goods are utilized otherwise, the amount of

rever se tax credit shall be proportionately calculated;
SHT P HH H TP P00 I P ST H GrIT 1@ SUNIET Il B gierT

TEI [T TIT E [ ST ST 37 B T TE 8/

7P SIfaReT Tgrel FIvT [2024] 164 taxmann.com 561 (Gujarat) [02-052024] High
Court of Gujarat M/S Shree Navneet Coptton Cop. v/s State of Gujarat. &7 ool 15T 7T
& g I8 SR YoIIT o W FEIRIT & forge do FITId 1§ & a2l F AT
I @& PRV T&T I 78] &id & @7urY) FI’T MIS Graphite India Ltd. V/S State of Bihar
PT TI& FITIT TI& G 7 AT EI PT Gooied 1597 77 8/ oG T&T I& oo g T &
& 7o RTINS BV ST SEIBYU SINIETS, [GHeviT YIo— ‘EVIgT FIRT
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&=t 25,/02 /2021 T giEQ favam /@m 7 |

4, ORI 52 @ Jfid UIRA IHI QY A & Bl AR §RT I8 AUl
URAd @1 T B, fTH 1 R S1UAT ve /A T 2

“ A. THAT THE REFUND OF Rs. 11,11,335/- HAS BEEN GRANTED IN ACCORDANCE WITH THE
PROVISIONS CONTAINED IN THE ACT, THEREFORE THE ORDER PASSED UNDER
SECTION 52 OF THE ACT ISLIABLE TO BE QUASHED

A.  THAT THE REFUND OF Rs. 11,11,335/- HAS BEEN GRANTED IN ACCORDANCE WITH THE
PROVISIONS CONTAINED IN THE ACT, THEREFORE THE ORDER PASSED UNDER
SECTION 52 OF THE ACT ISLIABLE TO BE QUASHED
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As is evident from the order passed under Section 52 of the Act, it can be
seen that the learned Joint Commissioner of State Tax (Executive), Division
Rudrapur, Rudrapur has reopened the assessment on account of the order from
the VAT Tribunal in the case of Behl Distributors, Dehradun wherein it has been
explicitly stated that the excess amount of input tax credit pertaining to the VAT
regime can only be carried forward as transitional credit in the GST regime and
the same cannot be claimed as refund under the provisions of the Act or Rules.

In view of such express statement of the Honorable Tribunal regarding
denial of refund in cash pertaining to excess amount of input tax credit, the
appellant at the outset submits that the refund granted of Rs 11,11,335/- isnot in
respect of excess input credit but is with respect to the tax payment made by the
appellant in cash. Having stated the fact that the refund does not pertain to
excess input tax credit would not be sufficient unless the same is supported by
way of provisions contained in section 6(10) of the Act.

On perusal of section 6(10) of the Act it can be said that in case the input
tax credit of a dealer exceeds the tax liability for that period, such excess amount
shall first be adjusted against the tax liability under the CST Act, 1956 and then
be adjusted against any outstanding demand of tax, penalty or interest under the
UVAT Act, 2005 or the CST Act, 1956 and only the remaining amount shall be
carried forward by the dealer to the succeeding tax period which shall be deemed
to be input tax credit for that period. However, in the instant case the appellant
does not have any excess input tax credit during the period April, 2017 to june,
2017 as the appellant has paid a sum of Rs 31,18,982/- through challans. Hence,
it can be said that the refund sanctioned by the authority does not pertain to
excess input tax credit but actually pertains to the tax amount paid by the
appellant through challans. A copy of the challansis enclosed as
Annexure .

Since the Joint Commissioner of State Tax (Executive), Division Rudrapur,
Rudrapur has invoked section 52 of the Act therefore, it becomes imperative to

discuss the provisions contained in section 52 of the Act with respect to the
authority given under the said section. The said section as it stood during the
relevant period is reproduced below:

Section 52: Revision by Commissioner

(1) The commissioner or such other officer not below the rank of Joint
Commissioner as may be authorized in this behalf by the State Government by
notification may call for and examine the record relating to any order, ( other
than and order mentioned in section 56) passed by any officer subordinate to
him, for the purpose of satisfying himself asto the legality or propriety of such
order and may pass such order with respect there to as he thinks fit.

A bare perusal of section 52 of the Act leads us to conclude that the

commissioner or such other officer not below the rank of Joint Commissioner can

call for and examine the record relating to any order passed by any officer
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subordinate to him for the purpose of satisfying the legality or propriety of such
order. However, the power under section 52 of the Act is given to the
commissioner or any other officer not below the rank of Joint Commissioner by
virtue of notification issued by the State Government in this behalf. In the instant
case the State Government in this behalf. In the instant case the Sate
Government has not issued any notification till date authorizing the
Commissioner or any other officer not below the rank of Joint Commissioner to
act as revision authority. Therefore, the order passed under section 52 by the
learned Joint Commissioner of State Tax (Executive), Division Rudrapur,
Rudrapur iswithout proper authority and isliable to be quashed.

A.6 In order to further clarify my stand on the issue of Joint Commissioner not having
the power to act as revisional authority, | would like to draw your attention to
section 6(1) of the State Goods and Services Tax Act, 2017 wherein similar
condition of issuance of notification is given for the purpose of cross
empowerment and in the absence of notification by the government, cross
empower ment power s cannot be excised. In the following cases, it was held by the
Madras High Court that the absence of notification issued for cross
empower ment, the authorities from the counterpart department cannot initiate
proceedings where an assessee is assigned to the counterpart.

Ram Agencies vs. Assistant Commissioner of Central Tax reported at 2024- TIL-
835-HC-MAD-GST
TVL Vardhan Infrastructure vs. The Special Secretary reported at 2024- TIL-
505-HC-MAD-GST

A.7 Without prejudice to what is stated above with respect to the authority of the Joint
Commissioner of State Tax (Executive), Division Rudrapur, Rudrapur | would
also like to draw your attention to the words legality or propriety as given in
section 52 of the Act. These words hold too much relevance as the concerned
officer in order to satisfy himself with respect to the legality or propriety of the
order passed by subordinate authorities has invoked the provisions contained in
section 52 of the Act. Therefore, we first need to know the meaning of these two
words namely legality and propriety:

Law lexicon defines legality as follows : Lawful, that is, something effectual and
proper and which the courts of judicature of the country will recognize and
enforce; allowed or authorized by law.

Law lexicon defines propriety as follows : Fitness; Suitability; Confirmity with
requirement, rule or principle.

A.8 Now in order to conclude whether the order passed by the learned Deputy
Commissioner to State Tax, Sector-3, Rudrapur was lawful and in conformity
with the requirement and for the time being considering the fact that the refund
has arisen as a result of excess input tax credit available with the appellant, we
need to interpret the relevant sections of the Uttarakhand Value Added Tax Act,
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2005 and the State Goods and Services Tax Act. 2017. Therefore, the relevant
sections are being reproduced below as it stood during the relevant period:
Section 6(13) of the Uttarakhand Value Added Tax Act, 2005 provides as under:
Notwithstanding anything contained in sub section (10), sub section(11) or sub
section (12), the Assessing Authority shall determine the amount of input tax
credit paid by the dealer in excess of his tax liability at the time of final
assessment for the relevant assessment year under section 25 or section 26, and if
any amount is found refundable, the same shall be refunded or adjusted under the
provisions of section 36.

Section 142(8)(b) of the State Goods and Services Tax Act, 2017 provides as
under:

Where in pursuance of an assessment or adjudication proceedings instituted,
whether before, on or after the appointed day under the existing law, any amount
of tax, interest, fine or penalty becomes refundable to the taxable person, the
same shall be refunded to him in cash under the said law, and the amount
rejected if any, shall not be admissible as input tax credit under this Act.

A9 Thus, a conjoint reading of section 6(13) of the UVAT Act, 2005 and section
142(8)(b) of the SGST Act, 2017 it can be said that for the purpose of granting
refund in case the input tax credit is in excess of the tax liability at the time of
final assessment for the relevant assessment year such excess input tax credit
shall be refunded to him in cash under the erstwhile law. Therefore, in view of
such explicit provisions contained in the UVAT Act, 2005 and SGST Act, 2017
and also in the light f the meaning of the words legality and propriety it can be
said that the learned Deputy Commissioner of State Tax, Sector-3, Rudrapur
while passing the order under section 9(2) of the Act has granted the refund in
accordance with the provisions contained in the Act which in no way hinders the
legality or propriety of the order. In the absence of hindrance to the legality or
propriety of the order, the revision proceedings are bound to fail.

A.10 It isstated that the Honorable Tribunal in its order in the case of Behl Distibutors,
Dehradun has held that the excess input tax credit was required to be carried
forward as transitional credit under the Goods and Services Tax Act. However,
this statement as mentioned in the order by the Honorable Tribunal is incorrect
in facts as well as in law. Therefore, the appellant would also like to draw your
attention to the provisions contained in section 140(1) of the State Goods and
Services Tax Act, 2017
Section 140(1) of the State Goods and Services Tax Act, 2017 providesas under:
A registered person, other than a person opting to pay tax under section 10, shall
be entitled to take, in his electronic credit ledger, credit of the amount of Value
Added Tax, if any, carried forward in the return relating to the period ending
with the day immediately preceding the appointed day, furnished by him under
the existing law in such manner as may be prescribed:
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Provided that the registered person shall not be allowed to take credit in the
following circumstances, namely: -
(i)  Where the said amount of credit is not admissible as input tax credit under
this Act: or
(i) Where he has not furnished all the returns required under the existing law
for the period of six months immediately preceding the appointed date.
Provided Further that so much of the said credit as is attributable to any claim
related to section 3, sub section (3) of section 5, section 6, section 6A or sub
section (8) od section 8 of the Central Sales Tax Act, 1956 which is not
substantiated in the manner and within the period, prescribed in Rule 12 of the
Central Sales tax Rules, 1957 shall not be eligible to be credited to the electronic
credit ledger.
Provided also that an amount equivalent to the credit specified in the second
provision shall be refunded under the exiting law when the said claims are
substantiated in the manner prescribed in Rule 12 of he Central Sales Tax Rules,
1957.

A.11 A barereading of the provisions contained in section 140(1) of the SGST Act, 2017

Al2

leads us to conclude that the registered person is entitled to take in his electronic
credit ledger, credit of the amount of Value Added Tax as carried forward in the
return relating to the period ending with the day immediately preceding the
appointed day provided the details of declaration (i.e. Form C, Form F, Form E-l,
Form-ll, Form-H, Form 11) are submitted within the time prescribed in Rule 12 of
the Central Sales Tax Rules, 1957.

It is further provided in the third proviso to section 140(1) of the SGST Act that in
case the declaration in prescribed form are not submitted within the prescribed
time as mentioned in Rule 12 then refund shall be granted under the existing law
when the declaration in prescribed formis substantiated.

In the instant case, the appellant had not received Form C, Form 11, Form E till
the due date of filing TRAN-1 and therefore would not have carried forward the
input tax credit in their electronic credit ledger in the GST regime by the due date
prescribed in the GST Rules, 2017. It is also pertinent to mention here that the
CBIC vide Circular no. 180/12/2022- GST dated 09.09.2022 allowed filing of
revised TRAN-1 in compliance with the order of the Apex Court in the case of
Union of India vs. Filco Trade Centre Private Limited giving one last opportunity
during the period 01.10.2022 to 30.11.2022. However, by the time the last
opportunity was given to the assessees' the refund has already been disbursed to
the appellant (i.e. 26.03.2021). Therefore, due to the peculiarity of the case the
appellant had no other option but to claim the refund in cash which is sanctioned
as per the provisions of the Act.

A.13 In the light of the above submission it can be said that the provisions contained in

section 140(1) of SGST Act, 2017 are explicitly clear and the grant of refund of
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Rs. 11,11,335/- in cash to the appellant is in accordance with the provisions
contained in the Act or Rules.

| would further like to draw your attention to the instruction pertaining to the VAT
regime which provides for approval of the Joint Commissioner of State Tax
(Executive) in case of sanction of refund in excess of Rs. 10,00,000/-. In the instant
case since the refund amount of the appellant exceeds Rs. 10,00,000/- prior
approval would have been taken by the Joint Commissioner of State Tax
(Executive) before sanctioning refund in view of the instruction. In view of the
above facts, it can be said that the revision of order under section 52 of the Act by
the Joint Commissioner of State Tax (Executive) is bad in law as no officer can
review his’/her own order.

It is also stated that the Deputy Commissioner of State Tax, Sector- 3, Rudrapur
and Joint Commissioner of State Tax (Executive) while granting refund has taken
all the relevant facts into consideration. It is only after verifying all the facts and
by conducting necessary enquiries and examination has taken a prudent, judicious
and reasonable view that the appellant is entitled to refund by virtue of an order
passed under section 9(2) of the CST Act, 1956. Thus, it can be said that after
taking all the facts into consideration the order passed under section 9(2) of the
CST Act, 1956 cannot be treated as unlawful or prejudicial to the interest of
revenue so as to attract the rigors of section 52 of the Act.

The Supreme Court in the case of Malabar Industrial Company Limited vs. CIT
reported at 2002-TIOL-491-SC-IT has held that the provision of revision cannot
be invoked to correct each and every type of mistake or error committed by the
assessing officer; it is only when an order is erroneous as also prejudicial to
revenue’s interest, that the provision will be attracted. An incorrect assumption of
the fact or an incorrect application of law will satisfy the requirement of the order
being erroneous. The phrase ‘prejudicial to the interest of the revenue’ has to be
read in conjunction with an erroneous order passed by the AO. Every loss of
revenue as a consequence of the order of the AO cannot be treated as prejudicial
to the interest of the revenue. For example, if AO has adopted one of the two or
more courses permissible in law and it has resulted in loss of revenue, or where
two views are possible and AO has taken one view with which the Commissioner
does not agree, it cannot be treated as an erroneous order prejudicial to the
interest of the Revenue, unless the view taken by AO is totally unsustainable in
law.

Also kindly refer another decision from the Supreme Court in the case of CIT vs.
Max India Limited reported at 2007-TIOL-203-SC-IT wherein it is held that “ The
phrase “ prejudicial to the interests of the revenue” in the section 263 of the

Income Tax Act, 1961 has to be read in conjunction with the expression
“erroneous’ order passed by the assessing officer. Every loss of revenue as a
consequence of an order of the assessing officer cannot be treated as prejudicial
to the interest of the revenue. For example, when the assessing officer adopts one
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of two courses permissible in law and it has resulted in loss of revenue, or where
two views are possible and the assessing officer has taken one view with which the
Commissioner does not agree, it cannot be treated as an erroneous order
prejudicial to the Revenue, unless the view taken by assessing officer is
unsustainable in law.

It is in view of the case cited supra it can be said that the order passed by the
Deputy Commissioner of State Tax, Sector-3, Rudrapur in no way militates
against the provisions contained in the Act so as to attract the rigors of section 52
of the Act. It is only when the view taken by the Assessing Officer is totally
unsustainable can the provisions of section 52 of the Act be invoked.

In view of the foregoing submissions it can be said that the grant of refund to the
appellant by virtue of an order passed under section 9(2) of the CST Act, 1956 is
permissible due to the following reasons:

(&) Therefund of Rs. 11,11,335/- is not on account of excess input tax credit but is
on account of tax payment made through challans by the appellant.

(b)The power of revision under section 52 of the Act is not available to the Joint
Commissioner of State Tax (Executive) as no notification giving authorization has
been issued by the State Government is this regard till date. It is further stated that
since the refund was sanctioned with the prior approval of the Joint Commissioner
(Executive) Rudrapur, the reopening of assessment under section 52 of the UVAT
Act, 2005 by the Joint Commissioner (Executive), Rudrapur would amount to
revieming hisor her own order which isbad in law.

(c) Section 6(13) of the Uttarakhand Value Added Tax Act, 2005 explicitly
provides for grant of refund in assessment proceedings subject to the provisions
contained in section 36 of the Uttarakhand Value Added Tax Act, 2005.

(d) Section 142(8)(b) of the State Goods and Services Tax Act, 2017 explicitly
provides for grant of refund in cash under the erstwhile law.

(e) Section 140(1) of the State Goods and Services Tax Act, 2017 also provides for
grant of refund in cash in case the forms are not substantiated by the due date of
filing of TRAN- under Rule 12 of the CST Rules, 1957 but are substantiated at the
time of assessment proceedings.

Principal of Judicial Discipline

It is hereby stated that all he case laws cited supra are applicable in he instant
case. Therefore, any deviation from the settled law or non-adherence to the
principle as set out in the case laws would amount to violation of the principle
judicial discipline.

It is uncommon to see authorities passing adjudication orders contrary to law laid
down to Higher Courts. The Apex Court has repeatedly stressed the need for
judicial discipline and has observed that the orders of higher judicial authority
should be implemented without demur and if the department feels aggrieved, they
are at liberty to file an appeal before an appropriate forum. In spite of such clear-
cut directions of the Apex Court, orders are passed even at the level of the
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Commissioners, which do not stand even a cursory judicial scrutiny. At the very
first stage of appeal, these orders are thrown out. However, this causes enormous
amount of agony and expenditure to the assesses/ importers. A stern warning
should be given that this type of attitude will not be tolerated and they should be
made accountable for every order that is set aside, particularly where the orders
are found to be vexatious. It is high time that the Rule of Law is established in
taxation mattersright fromthe original stage.

Further in the case Kamlakshi Finance Corporation Limited reported at 2002-

TIOL-484-SC-CX-LB it was held that the conduct of the learned Commissioner

amounts to clear indiscipline and irresponsible exercise of judicial function. Such

exercise of adjudication powers is blatant violation of Apex Court’'s Judgment
which requires to be censured as if allowed to go unchecked would lead to
collapse of entire dispute resolution mechanism. Such adjudication orders burden
not only the assessee who has to incur avoidable expenses on challenging such
order before the courts/ tribunal but also impose clearly avoidable costs for the
government as the tribunal/court’s valuable time is also consumed in hearing
appeal against such clearly erroneous and in disciplined orders which should
never have been passed.

In view of the above, it is respectfully prayed that this Honorable Tribunal may be
pleased to:

(a) Set aside the impugned Order-in Original passed by the Joint Commissioner of
Sate Tax (Executive), Division Rudrapur, Rudrapur to the extent it is
prejudicial to the appellant and allow the appeal in full with consequential
relief;

(b) Grant opportunity of persona hearing before a decision is taken in the above
matter; and

(c) Pass such other order or orders as may be deemed fit and proper in the facts
and circumstances of the case.”
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