


The complainant has requested to CCPD Court to help him in getting posting near to his
native place and identifying job roles and providing barrier free environment and accessible
work station. He also further requested to instruct bank not to mark him on leave or loss of pay
(LOP) till the matter is in court as he is facing more difficulties to get transportation facility post
Covid to reach branch.

2. The matter was taken up with the Respondent vide letter dated 16.08.2021 under
Section 75 of the RPwD Act, 2016.

3. In response, respondent General Manager, Canara Bank, Bangalore, vide letter dated
09.09.2021 submitted that the complainant joined the services of his erstwhile syndicate Bank
on 15.07.2019 as Assistant Manager and was posted at Uttawar branch (DP Code-18234) in his
native place i.e. Haryana in compliance with the guidelines issued by the govt regarding posting
of Persons with Disabilities and taking into consideration the nature of work that can be
assigned to the subject official. He is working at Uttawar branch since then onwards. In his
complaint letter he has stated that he distance to the branch is more than 50 Kms from his
residence which is located at Sector 3, Faridabad.

The respondent further stated that as a Scale Officer 1 he is eligible for accommadation
at the place of his work and for reimbursement for the monthly rental expenses as per eligibility

norms.

Further, the respondent submitted that COVID 19 Pandemic, Bank had extended work
from home facility to Pregnant Women employees and Persons with Disabilities (Divyangjan
Employees) including visually impaired respectively till 30.06.2021 in compliance with the
Government Guidelines issued from time to time. The complainant was permitted work from
home facility from 24.03.2020 till 28.02.2021 and again 17.04.2021 till 30.06.2021 during
COVID 19 Pandemic as per the guidelines issued by Govt from time to time. However, the
complainant did not report to duties after 30.06.2021 despite informing him that the bank had
extended the facility only up to 30.06.2021 as per the bank head office circular no. 414/2021
dated 11.06.2021 issued in this regard.

The respondent further submitted that based on reporting received from branch,
Regional office instructed the complainant to report back to duties immediately and it was also
informed that his unauthorised absence w.e.f. 01.07.2021 will be treated as absence without
leavefleave on loss of pay. However he has not joined duty till date and he has sent a mail on
31.08.2021 stated that he has undergone a major surgery in the month of July and that he will
submit his medical certificate whenever he joins duty.

4. In response, the complainant Shri Ravinder Jadhav filed his rejoinder dated 28.09.2021
and submitted the following facts:

The complainant submit that Canara bank has issued letter dated 10.09.2021, for his
relieving from Uttawar branch 18234 to Faridabad branch 2748. The complainant submit that It
is a metro branch and he joined that branch on 13.09.2021 and also he is completely
satisfied/comfortable with his current posting as Sector 9 branch is barrier free, completely
Accessible Infrastructure, proper Transportation facility is available.



The complainant submitted that his posting matter now is resolved. But some other issues are
pending with his case.

Observations /[Recommendations:

i) The Court received a reply from the complainant dated 28" September 2021 whereby
the complainant informed that Canara bank has issued his relieving letter on 10/09/2021, from
Uttawar branch to Faridabad branch and he joined the new branch from 13/09/2021. The
complainant informed that his posting matter is now resolved. But some other issues are

pending i.e providing of accommodation/rental facility from bank, office equipments/ software
etc.

i} This Court's appreciates the sympathetic view taken by the respondent. However, this
Court's recommends that respondent may also consider the other issues raised by the
complainant in his rejoinder dated 28.09.2021. A copy of the rejoinder filed by the complainant
is attached.

5. This case is disposed off

N8 9(11(0»0};”’%

(Upma Srivastava)
Commissioner for
Persons with Disabhilities

Dated: 02.12.2021
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
s aofemarTor ﬁtm'rfbepartmer!t of Empowerment of Persons with Disabilities (Divyangjan)
arnie g Sl sifiestitar Hatera Ministry of Social Justice and Empowerment
T W/ Government of India

Case No. 12799/1092/2021

Complainant:
Smt. Veena Wanchoo &
Shri Rajendra Wanchoo _— m ‘MVU
R/o A-403, Samanvay Society.
Sector-56, Gurgram-122011 (Haryana)
Email: veenawahchoo@gmail.com
Mobile: 9899881090/9312873670

Respondent:
Chairman & Managing Director, 23 o \Al/]l'(
Bharat Petroleum Corporation Ltd.,
Bharat Bhavan No. I & 11, 4&6, Currimbhoy Road,
Ballard Estate, Mumbai — 400001
Email: emd{@bharatpetroleum.in

L Gist of Complaint:

Smt. Veena Wanchoo. a person with 40% Locomotor Disability, wife of
Shri Rajendra Wanchoo, a person with 80% Locomotor Disability. filed a joint
complaint dated 16.07.2021 regarding denial to award COCO Service Provider
at BP Shantipath. New Delhi to them by Bharat Petroleum Corporation Ltd.

2. Submissions made by the Respondent

2.1 Respondent filed their reply dated 25.08.2021 and submitted that BP-
Shantipath is a permanent Company owned and Company Operated (COCO)
Retail Outlet and is running ai Shantipath. District-New Delhi. The validity of

agreement with the current Service Provider was currently under extension till
31.08.2021.

2.2 As per the Guidelines for Selection of Service Provider dated 16.03.2020,
75% of the permanent and temporary COCOs are to be separately earmarked for
appointment of COCO Service Provider through advertisement. Earmarking is
done through a transparent process of draw of lots on State/UT basis. For the
balance 25% appointment of COCO Service Proyider is done through
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nomination from DGR. Earmarking of the same is also done through a
transparent process of draw of lot by Committee appointed at State Level. The
subject COCO at BP Shantipath was part of 75% lot for which the service
provider was to be selected through advertisement and was advertised by State
Office on 04.02.2021.

2.3 There were 40 numbers of applications received, out of which 31
applicants were found ineligible on the ground of rectifiable deficiencies and one
candidate was found ineligible due to non-rectifiable deficiencies; Mr. Rajendra
Wanchoo was found ineligible as his age was mare than 60 years at the time of
application which falls under mandatory criteria/non-rectifiable deficiency.
Notices were sent to the applicants (rectifiable deficiencies) for submission of
required documents. Finally, 31 applicants appeared for interview; Smt, Veena
Wanchoo was one among the 31 applicants who appeared for interview. After
interview provisional merit panel was declared as under:-

S1. | Name of applicant Application | Total Marks scored Rank
No. _ No. {100) _
1 Kuldeep 28 97.7 First
2 Sanya Dhir i1 97.3 Second
3 Manish Seth 9 96.7 Third

Smt. Veena Wanchoo could score 38.5 marks. She scored 0 marks out of 30
under ‘Managerial experience of working in any sector’; and she scored 0 out of
25 under “‘Capability to provide suitable manpower’.

2.4 Service providers are hired by BPCL to provide manpower and services
for Fuel Dispensing and other related activities including day to day operation
and maintenance at the COCO Retail Outlet and the selection criteria involves
evaluation on parameters such as Entrepreneurial Capability, Managerial
Experience of working in any sector, capability to provide suitable manpower,
financial capability, etc. As per the Clause 8 of the guidelines, selection is to be
done by inviting applications through capsule advertisements in two newspapers,
In this case, since agreement with current Service Provider is expiring on
31.08.2021, capsule advertisement was done only for one COCO and in such
case reservation in terms of Section 37 of the Rights of Persons with Disabilities
Act, 2016. is not possible, as per the Judgment of Hon’ble High Court of
Karnataka, Writ Petition No.1963 of 2018 — Karnataka Rajya Vikalchetnara
Rakshana Samit Vs Indian Oil Corporation & Ors. '
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3 Submissions made in Kejoinder

3.1 Complainants filed their rejoinder vide ‘email dated 31.08.2021 and
submitted that the referred Judgment is neither relevant nor applicable, as it does
not cover aspects of their case for the following reasons:

(i)  In the referred Judgment the Petitioner was seeking extra reservation for
PwDs on basis of Section 37, while the complainant is seeking reservation/
benefits as provided in the RPwD Act, 2016.

(i)  In the referred Judgment, one vacancy was involved, while in instant case
the capsule notification was for various opetiings in the State / UT of Haryana &
Delhi, where reservation is possible.

(iii) In the Judgment Section 37 of RPwD Act, 2016 has not been found
violative, but only extra reservation has not been allowed, which was never our
request. The Judgment does not become applicable automatically unless one is
party to the case, approved by GOI and included / clarified in the notification,
which was not done. Moreover, any condition not incorporated in the
(Guidelines / Notification, cannot be relied subsequently, that BPCL has a
separate stand for the dealership and now trying to seek excuse citing the
Judgment.

3.2  BPCL has neither subimmitted any document equating LPG with Petrol
Pump, nor does the Judgment and hence the two cannot be treated at par for
denial of our rights. In view of the reasons as aforesaid, the process of BPCL
not to provide reservation for the opening, is violative of the Act and fully
discriminatory as envisaged in Section 3 of the RPwD Act, 2016 and therefore,
the notification / advertisement / selection process is in complete violation of the
law and needs to be quashed and appointment be terminated being violative of
the said rule position.

3.3 The complainant, Smt. Veena Wanchoo was illegally / discriminatorily
considered in General category despite submitting all the relevant documents
and disability certificate the other disabled. Complainant, R. Wanchoo was not
even called for interview, under the veil of Guidelines which are discriminatory
and violative of the law.

4, Hearing: The case was heard via Video Conferencing by Commissioner
for Persons with Disabilities on 21.10.2021. The following were present:

(1) Complainants in person
(2) Adv Praveen Singh; Naveen (DGM Legal); Shabir and Shitij (Territory
Manager)
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5. Observations & Recommendations:

5.1  Respondent is a company which is engaged in business of selling fuel like
Petrol and diesel. Respondent owns certain outlets which are called COCO -
Company Owned and Company Operated Retail Quilets. One such COCO is
situated at Shantipath, New Delhi. Though COCO is owned by Respondent, it
does not operate such outlets directly. Respondent operates such outlets through
third parties which provide manpower to manage operations at such retail
outlets.

52 Grievance of the Complainant is that the Respondent issued
advertisement to invite applications from third parties willing to provide
manpower to handle operations at COCO, Shantipath, New Delhi. Both the
Complainants applied; however, their applications were rejected. Complainants
claim that as per Section 37, Respondent is bound to give 5% reservation to
PwD applicants in such schemes.

5.3  Respondent submited that both the Complainants, namely, Shri Rajendra
Wanchoo and his wife Veena Wanchoo had applied.  Application of
Shri Rajendra Wanchoo was rejected because his age was above 60 years and
hence, he was not eligible to apply. Age criterion was clearly mentioned in the
advertisement. Application of Smt. Veena Wanchoo was accepted along with
other 39 applicants. She was called for interview. There were 3 parameters on
which applicants were judged. First parameter was ‘Document based Evaluation’
of 45 marks; second parameter was ‘Managerial Experience’ of 30 marks and
‘third one was ‘Capability to provide Manpower® of 25 marks. Application of
Smt. Veena Wanchoo was rejected because during interview she was awarded 0
marks for ‘Managerial Experience’ and 0 marks for ‘Capability to Provide
Manpower’. She was awarded 38.5 marks in ‘Document based Evaluation’. Her
total score was 38.5 out of 100. Scores of top three applicants were 97.7, 97.3
and 96,7 respectively, Under section 37 of RPwD Act, 2016, reservation is
provided for poverty elevation schemes. This was not poverty elevation scheme
hence no reservation was provided.

3.4  Section 37 of the Act is as under:-
“Section 37 —~ Special schemes and development programmes.

The appropriate Government and the local authorities shall, by
notification, make schemes in favour of persons with benchmark
disabilities, to provide,—

(a) five per cent. reservation in aliotment of agricultural land and housing
in all relevant schemes and development programmes, with appropriate
priority to women with benchmark disabilities;
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{b) five per cent. reservation in all poverty alleviation and various
developmental schemes with priority to women with benchmark
disabilities; :

{c) five per cent. reservation in allotment of land on concessional rate,
where such land is to be used for the purpose of promoting housing,

shelter, setting up of occupation, business, enterprise, recreation centres
and production centres.”

55  Section 37 talks about 5% reservation in — a) allotment of agricultural
land and housing; b) poverty alleviation and developmental schemes and ¢)
allotment of land when the land is to be used for promoting housing, occupation,
business, enterprise.

5.6 Impugned scheme of the Respondent esiablishment is certainly not an
allotment of agricultural scheme. It is neither a poverty alleviation scheme. As
far as third category of Section 37 is concerned, i.e. allotment of land for
occupation and business, the scheme does not fall in that categoty either. Reason
behind the same is that the scheme did not offer any land at concessional rates. It
was merely an invitation to enter into a contract to provide manpower to operate
a company owned fuel outlet. Scheme neither allotted land nor anything else was
allotted at concessional rates.

5.7  Further during online hearing, Respondent apprised this court that there
was no caste-based reservation as well.

5.8  Since therc was no reservation on the basis of caste and the whole issue
does not fall under ambits of Section 37 of Rights of Persons with Disabilities
Act, 2016, this Court observes that no case of discrimination with Divyangjan is
made out in the present Complaint. Further, intervention of this Court is not
warranted.

5.9  Accordingly the case is disposed off.

b [ Iasiana

Dated: 02.12.2021
{Upma Srivastava)
Commissioner
for Persons with Disabilities
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4. Complainant vide rejoinder dated 18.09.2021 reiterated his grievance.

Observation/Recommendations:

5. In light of the facts and material available on record, the reply of the respondent was
found satisfactory. There is no evidence produced by the complainant regarding forced
resignation. He ought to have represented at that point of time. Reinstatement after more
than 06 months is not possible to be recommended especially in view of the fact that the
company has paid all legitimate dues and this fact has not been denied by complainant.
Hence, this Court concludes that intervention in this complaint is not warranted.

Uro é%ij}%w\a '

{(Upma Srivastava)
Commissioner for
Persons with Disabilities

8. Case is disposed off.

Dated: 02.12.2021
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4. Complainant vide rejoinder dated 17.09.2021 submitted that he is not satisfied with
the reply of the respondent and he alleged that Railway had no authority either to issue

disability or to give any opinion.

5. After considering the respondent's reply dated 13.09.2021 and the complainant's
rejoinder, it was decided to hold a personal hearing in the matter and therefore, the case

was listed for personal hearing on 09,11,2021. -

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 09.11.2021. The following were present:

e Shri Satyanarayan Telagar — complainant
e Adv. Monika Sharma on behalf of respondent

Observation/Recommendations:

6. Both the parties were heard.

7. Complainant seeks family pension on the ground of disability. Complainant submits
that his father was the employee of the Respondent establishment. He retired in year 1991
and died in year 2010. After his death family pension was issued in favour of employee’s
wife, i.e. Complainant's mother. Complainant's mother died on 19.10.2017.Complainant
alleged that he filed case in Karnataka High Court. Hon'ble court Ordered the Respondent
to grant pension to the Complainant. Respondent did not grant family pension but referred
the matter to the authority which certified the Complainant as ‘able to eam livelihood'.

8. Respondent submits that Karnataka High Court Ordered to grant pension to the
Complainant 'in accordance with the rules and regulations issued by Government of India’.
After receiving the Order the issue was referred to the competent authority which declared

the Complainant as ‘able to earn livelihood' hence pension was not granted in his favour.

O




9. This Court had an opportunity to peruse the Order of Hon’ble Karnataka High Court,
Main issue before the High Court was whether the Petitioner (Complainant in this
Complaint} is son of the deceased employee. High Court decided this issue in favour of the
Complainant. Family Pension was not the issue, before the High Court. Moreover, Court
also Ordered to issue family pension in accordance with the rules on this issue. Court no-

where Ordered to bypass the rules relating to family pension.

10.  As far as rules of Government of India is concerned, it is settled position that ‘not
ability to earn livelihood' Is the essential criterion to issue family pension. Hence,
Respondent rightly referred the Complainant case to the medical authority to evaluate ability
to eamn livelihood. Medical Authority declared the Complainant as able to earn livelihood.

Criterion adopted by medical authority was in view of nature and percentage of disability.

11, Hence this Court concludes that the Complainant has no case of discrimination on

the ground of disability. Intervention of this Court is not warranted.

12, Case is disposed off. (A~ 8’“ @OJL

{Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 03.12.2021







Repa AR 1 T8 8 T o & ARBR 2005 @ s Al TF SEeR
3TemTs Ud @R S §R1 W9 TR 9ol O gl 8| 999 da-Ee 9 Ry o
@ dda # = 8 P “In KVS, Selection Grade is granted to 20% of the Senior Scale. In
the year 2020, the Selection Scale upto Seniority No. 118 has already been granted and as
per Seniority List of Librarian (01.01.2018), the Seniority No. of Shri Vinod Kumar Dubey is
145. His will be piaced before the next DPC with other candidates as per eligibility for

granting of Sefection Scafe.”

4, Reply of the respondent was sent to the complainant through e-mail dated
14.09.2021 for submission of his/her comments/rejoinder but till date no response has been

received

5. After considering the respondent’s reply dated 06.09.2021 and the complainant's
complaint, it was decided to hold a personal hearing in the matter and therefore, the case
was listed for personal hearing on 26.10.2021 but due to administrative exigencies hearing

re-scheduied on 28.10.2021.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 28.12.2021. The following were present:

o Smt. Neelam Dubey — complainant
o Shri Anurag Bhatnagar, Asstt. Commissioner on behalf of respondent

Observations & Recommendations

5. Two grievances filed by the Complainant relate to fixation of salary and non-payment
of Travel Allowance. Complainant submits that Sefection scale was granted on 05.11.2000.
Selection scale was due in year 2012 but not granted till date. As on 01.01.2018, he is
placed on Sr. No. 145 in Seniority List. Further Complainant submits that whenever the
Complainant travelled out of station on official duty, his TA was either not paid or partially

paid.




6. Respondent submits that in yéar 2020, Selection Scale was paid to employees
placed till Seniority List No. 118.In year 2021 Respondent has decided to grant Selection
Scale to all employees placed till Sr. No. 210, Complainant is placed at Sr. No. 145, Further
Respondent apprised this Court during online hearing that in each cadre Selection grade is
granted to 20% employees. The decision is taken by DPC on the basis of ACR, Principal
Reports and placement in seniority list. Respondent further submitted during online hearing
that for year 2021, DPC is yet to take decision and name of the Complainant shall be
forwarded to the DPC whenever it wil be constituted for the purpose.

7. On the issue of Selection Scale, this Court concludes that discrimination on the basis

of disability is not made out in the present Complaint. Hence intervention of this Court in this

issue is not warranted.

8. With respect to payment of Travel Allowance, Complainant has not pointed towards
any particular instance. This Court recommends that the Respondent shall check its own

records and shall find if any discrimination is caused to the Complainant on the basis of

disability.
o Uaolavos,

{Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 03.12.2021







Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 09.11.2021, The following were present;

e Shri A.M. Malwat - Complainant

e Sri Kamlesh Kumar Bhat, Regional Manager on behalf of respondent

Observation/Recommendations:

3. Both the parties were heard.

4.  Complainant submi'ts that he acquired disability in year 2011. Disability Certificate
was issued on 16.10.2012.He applied for disability benefits on 18.10.2012.Respondent
referred his case to Chief Medical Superintendent on 16.12.2014.Respondent approved to
grant conveyance allowanceftransport allowance from 16.12.2014.Relief sought by the
Complainant is that he wants his benefits to be issued from the date of disability certificate.

5. Relevant O.M. on this issue is O.M. No. 19029/1/78 dated 31.08.1978 issued by
Ministry of Finance. This O.M. lays down that head of department shalf refer the case to
medical authority for obtaining recommendation on the issue of grant of conveyance
allowance and such conveyance allowance be issued from the date on which

recommendations of medical authorities is received.

6.  As per the O.M. there is no illegality on the part of the Respondent. However, what
astonishes the court is inordinate delay of 2 years in referring the case of the Complainant
to medical authorities it is not explained by the Respondent that why the Complainant's

case was referred to medical authority after expiry of 2 long years.

7. During online hearing Respondent was asked to explain the cause of 2 years delay.
Respondent completely failed to provide any explanation. Relevant O.M., dated 31.08.1978
does not provide any time limit for referring the case to medical authorities. However, this
does not imply that unreasonable delay will be cause by the government establishment in

performing their duties.




8. This court concludes that unexplained delay of 2 years in referring the case of the
Complainant to medical authority is discrimination with the Compiainant. this court
recommends that the Respondent shall grant the Conveyance Allowance to the

Complainant from the date on which he applied for the Conveyance Allowance.

9. Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the
Compliance Report within 3 months from the date of the Order, it shall be presumed
that the Respondent has not complied with the Order and the issue will be reported
to the Parliament in accordance with Section 78 of Rights of Persons with Disabilities

Act, 2016.
b ( gr/ alave
10.  Case'is disposed off.

{Upma Srivastava)
Commissioner for
Ijersons with Disabilities

Dated: 03.12.2021






Observation/Recommendations:

3 Complainant submits that she was earlier posted in Yamunapuram. Later she was
transferred to Civil Lines branch during Covid lockdown, Complainant has sought relief for
retention in Yamunapuram branch or near to Yamunapuram,

4, Complainant did not join the online hearing. Respondent apprised the Court that the
grievance of the Complainant has been taken care of. Complainant was transferred to
Yamunapuram branch on 25.08.2021,

5. Since the grievance of the Complainant has been taken care of hence intervention of
this Court is not warranted.

6.  Casels disposed off. ey ft¢ QJD']L@u%

* (Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 03.12.2021
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4. After considering the respondent’s reply dated 08.09.2021 and the complainant's
letter dated 03,10.2021, it was decided o hold a personal hearing in the matter and
therefore, the case was listed for personal hearing on 23.11.2021 but due to administrative
exigencies hearing re-scheduted.on 25.11.2021.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 25.11.2021. The following were present;

¢ Shri Pramod Kumar Singh — complainant

* Arun Kumar Tripathi, Chief Manager (HR) on behalf of respondent

Observation/Recommendations:

5. Both the parties were heard.

6. Complainant is retired employee. Grievance of the Complainant is against one Mr.
D.P. Gupta. Complainant submits that DP Gupta issued memorandum only 20 days before
Complainant's retirement. Ultimately after approximately 120 days enquiry was concluded,
Till the conclusion of the enquiry his retirement benefits like gratuity, PF amount were
withheld. Complainant submits that he is ertitled for interest on PF and gratuity for undue
delay caused in releasing gratuity and PF amount. Complainant further submits that he
submitted TE Bills for expenses which he incurred in order to attend enquiry proceedings.
The Bills were not cleared,

7. Respondent submits that Disciplinary proceedings were instituted against the
Complainant. Complainant's retirement benefits such as Gratuity, Leave Encashment, PF,
Pension etc. were withheld as per rules and regulations. All these benefits were released
immediately on the conclusion of the Disciplinary Proceedings. Respondent has paid
gratuity to the Complainant within 30 days of conclusion of the proceedings. TE bills were
not cleared because as per the rules such bills have to be submitted within 30 days of such
jouney. Complainant did not submit the bills within the stipulated time.
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8. During online hearing the Respondent further apprised this Court that the
chargesheet was also served to the Complainant and the Complainant never questioned the
validity of the disciplinary proceedings. Complainant did not present, before the Court, any
rule position to support his claim of interest, Hence intervention of this Court in the issue of
claim of interest is not warranted.

9. As far as issue of Travel Expenses is cancerned, this Court recommends that the
Respondent may adopt sympathetic approach and settle the bills which were submitted
even after expiry of stipulated time. Complainant may re-submit the bills to the Respondent,

10.  Case s disposed off, ﬁf@ A~ o 85\/@_.
(

Upma Srivastava)
Commissicner for
Persons with Disabilities

Dated: 03.12.2021
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4, Complainant vide rejoinder dated 20.10.2021 reiterated his grievance and submitted
that both the posts Safaiwala and MATE are coming under the same scale of pay.

5. After considering the respondent's reply dated 01.10.2021 and the complainant's
rejoinder dated 20.10.2021, it was decided to hold a personal hearing in the matter and
therefore, the case was listed for persona: hearing on 23.11.2021 but due to administrative
exigencies hearing re-scheduled on 25.11.2021.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 25.11.2021. The following were present:

e Shri Vineeth Kumar, Advocate & Shri Rin Suresh - complainant
» None appeared on behalf of respordent

Observation/Recommendations:

8. Complainant submits that he was appointed on 29.04.2013 in Pune.On 17.11.2015
he was transferred to Trivandrum as Sefaiwala. Complainant submits that because of
nature of his disability he cannot perform duties of ‘Safaiwala’. He has sought relief from this
court to change his existing trade of ‘Safaiwala’ to ‘MATE".

7. Respondent submits that 'Safailwala’ post falls under ‘Basic Category' whereas
‘Mate' falls under ‘Industrial category’. Such change will amount to downgrading of category.
No palicy exists to downgrade the category of the employees. The case of the Complainant
has been forwarded to the competent authorities for appropriate decision.

8. During online hearing this Court enquired from the Complainant as to why he wants
his post to be downgraded. Complainant informed that in addition to disability he suffers
from bronchitis and hence it is not possible for him to perform the job of ‘safaiwaia’. Further
the Complainant submitted that even if the change of category would amount fo
downgrading, he will have no Complaints in being downgraded.
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necessary steps to ensure reasonable accommodation for persons with disabifities,
The concept of reasonable accorimodation in Section 2(y} incorporates making
‘necessary and appropriate modification and adjustments” so long as they do not
impose a disproportionate or undue burden in a particular case to ensure to persons
with disability the enjoyment or exercise of rights equally with others.” Equality, non-
discrimination and dignity are the essence of the protective ambit of the RPwD Act
2016.”
11.  This concept is connected with the principle of equality mentioned in Article 14 of
Indian Constitution. The concept helps Divyangjan to eliminate the limitations on the
performance of divyang employees. This concept is not limited to making modification in
physical infrastructure only. Modifications must be made in every aspect of the job which
can cause substantial disadvantage fo civyang employee in comparison with enabled
employee. In addition to modification in physical features of infrastructure, modification can
also be made in working hours, assessment of divyang employee, pre-promotion training,

providing assistive aids and devices etc.

12, Physical and social environment are unfortunately designed in such ways that at
times consciously and other times unconsciously, Divyangjan are subjected to exclusion,
segregation. Misconceptions and preconceived notions relating to divyang employees’
incapability to perform job also exist. Concept of Reasonable Accommodation plays a

crucial role in removal of such barriers.

13. Applying the principle of Reasonable Accommodation in the present case this Court
recommends that the Respondent shall assign only such duties to the Complainant which

ok

(Upma Srivastava)
Commissioner for
Persons with Disabilities

are compatible with the nature of disability of the Complainant.

14, Case s disposed off.

Dated: 03.12.2021
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30.09.2011 and he was re-appointed for more than three years as a special case from time
to time on humanitarian ground with the approval of Competent Authority. They further
submitted that NBCC vide Advertisement No. 07/18 sought the candidature of employees
for recruitment of JE (Mech) i.e. Group ‘C’ post on regular rolls wherein complainant
submitted his candidature but could not finc a place in the merit of written test even with the
relaxed standards for PwD candidates and hence could not be inducted on the regular rolls
of the respondent Company.

4, Complainant vide rejoinder dated 18.10.2021 reiterated his grievance and submitted
that Advertisement No. 07/18 was created for him but he could not apply due to less
percentage of marks i.e. 58% and he was not provided relaxation in marks.

5. After considering the respondent’s reply dated 30.09.2021 and the complainant’s
letter dated 18.10.2021, it was decided to hold a personal hearing in the matter and
therefore, the case was listed for personal hearing on 23.11.2021 but due to administrative
exigencies hearing re-scheduled on 25.11.2021.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 25.11.2021. The following were present:

» Shri Virender Singh Rawat — complainant
o Shri Ajay Pandey, Manager (Law) on behalf of respondent

Observation/Recommendations:

6. Both the parties were heard.

7. Complainant joined Respondent establishment as Junior Engineer on contract basis
on 08.09.2011. His contract was extended till 31.03.2020. Thereafter the contract of the
Complainant was terminated, Relief sought by the Complainant is regularisation of his job.

8. Respondent advertised the post of Juaior Engineer to fill up the post with regular
employee. Complainant could not apply against the advertisement because he could not
meet the minimum eligibility criterion.




Q. During online hearing the Respondent further apprised this Court that against the
post, a divyang candidate of Orthopedically Handicapped category was appointed.

10.  Itis settled position of faw that 3 candidate cannot claim regularisation of his job on

the ground of working on contract for long period of time. This Court cannot compel the

Respondent to appoint the Complainant while terminating job of another divyang candidate

already appointed against the post. Intervention of this Court in the present Complaint is not
warranted. O
e (i Jaofave-

11, Case s disposed off.

(Upma Srivastava)
Commissioner for
ersons with Disabilities

Dated: 03.12.2021
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5. After considering the respondent's reply dated 28.08.2021 and the complainant's
rejoinder dated 06.08.2021, it was decided to hold a personal hearing in the matter and
therefore, the case was listed for personal hearing on 09.14.2021.

Hearing: The case was heard vig Video Conferencing by Commissioner for Persons with
Disabilities on 09.11.2021. The following wera present:

o Shri Ajay Kumar Pandey ~ complainant
* Sri Ashish Sachan, Dy. CPO (W) on behalf of respondent

Observatioanecommendations:

8. Both the parties were heard.

7. Complainant submits that he was appointed in year 2014 on the post of Mechanical
Helper -Il (Grade Pay - 1800). Subsequently he was promoted in 2020 to the post of Senior
Yard Porter (Grade Pay - 1900). Complainant's grievance is that two other employees who
are Junior to the Complainant were promoted to the same post in year 2018, Complainant
applied for promotion to the post of Shunting Master - Il (Grade Pay — 2400) but was denied
promotion because he did not compiete eligibility criterion of minimum 2 years’ experience
in Grade Pay of 1900. In the present Complaint, relief sought by the Complainant is
promotion on the ground that he was eligible for promotion in year 2018 instead of 2020,

when two other employees who were junior to 4im were promoted.

8. Respondent submits that the Complzinant joined in year 2014 on the post of
Mechanical Helper and is currently posted as Senior Yard Porter. Other two employees
were promoted on the same post before the Complainant based upon their seniority.
Seniority is counted on the basis of joining In Group D. Other two employees namely




S N

Sri Bijoy Bouri joined year 1990 and another one Sri Shravan Kumar joined in year 2013,
Both these employees were senior to the Complainant and hence were promoted before the
Complainant. Minimum eligibility for promotion to the post of Shunting Master - Il is two
years' service in Grade Pay 1900. Since the Complainant was promoted in Grade Pay 1900
in year 2020 hence, he will be eligible for promotion to Shunting Master on 22.06.2022.

g. During online hearing Respondent further apprised this Court that no employee who
was appointed after the Complainant's appointment on the post of Mechanical Helper -Ii has
been promoted.

10.  This Court finds no discrimination on the basis of disability. Intervention of this Court
in the present Complaint is not warranted.

/ -
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1. Caseis disposed off.

(Upma Srivastava)
Commissioner for
Pérsons with Disabilities

Dated: 03.12.2021







2. The matter was taken up with the Respondent vide letter dated 4.3.2021 under Section
75 of the RPwD Act, 20186.

3. In response, respondent, section officer, Ministry of Infbrmation and Broadcasting vide
letter dated 08.04.2021 submitted that Shri K. Anoop Sagar, son of the complainant is a senior
grade officer of Indian Information Service Group ‘B’. He was posted as News Editor, Regional
News Unit, DDK, Thiruvananthapuram since August, 2018. They further stated that prior to

posting at DDK, Thiruvananthapﬂram, he remaired posted at DFP, Kannur (Kerala) from
October, 2015.

The respondent further submitted that the complainant son was transferred from DDK,
Thiruvananthapuram and posted as Registration Supervisor, RNI, New Delhi (on the strength of

PIB, New Delhi) vide order no. 120/2019-1IS dated 25.11.2019. He was relieved from DDK
Thiruvananthapuram on 26.11.2019.

The respondent further submitted that 1!S officers have all India transfer liability and their
postings/transfers are done/decided by the cornpetent authority on the recommendations of the
duly constifuted Civil Service Board (CSB). The CSB recommends postingsfiransfers of (IS
officers on the basis of functional requirements of the services and also requiremnent of officers
in various media units of this Ministry spread al: over India.

The transfer of Shri Anoop K Anoop Sagar from DDK, Thiruvananthapuram to RNI, New
Delhi was done by the competent authority on the recommendations of the CSB and on urgent
functional requirement of RNI, New Delhi.

The respondent further submitted that instead of joining at RNI, New Delhi, Shri K Anoop
Sagar had filed an OA No. 844/2018 in Hon'ble Central Administrative Tribunal, Ernakulam
Bench, even without submitting any representation to this Ministry regarding such fransfer. He
had filed the OA on the basis of apprehensiors making false averments of malafide intentions
against his own superiors. After taking into consideration all facts and circumstances of the
case, the OA No. 844/2019 was dispesed by the Hon'ble CAT, Ernakulam Bench by its order
dated 2™ November, 2020. In the order, the CAT has held that “there is nothing to interfere with
the transfer order and further with the relieving order” (which was passed by the Ministry on
26.11.2019). Shri K. Anoop Sagar was also directed by the CAT, Emakulam Bench to join his
new station without any delay.

The respondent further submitted that Shri Anoon Sagar took leave for one month from
04.01.2021 to 05.02.2021 and he has still not reported back to duty at RNI, New Delhi.
However, his salary with effect from 28.12.2020, i.e. the date on which he joined at RNI, New
Delhi, has been released.

4. In response the complainant vide e-mal dated 7.4.2021, submitted his rejoinder and he
is not satisfied with the reply submitted by the respondent.

Observations /Recommendations:

i) Complainant is News Editor in Respondent establishment. In November 2019, the
Complainant was transferred to RNI, New Deihi. The Complainant approached Hon'ble Central
Administrative Tribunal, Ernakulam and Hon'bie High Court of Kerala challenging the transfer
Order. Both the authorities directed M/o Information & Broadcasting to consider transfer




representation of the Complainant along with direction to the Complainant to fulfil some
conditions. Thereafter, the Complainant approached this Court to cancel his transfer Order.

ii) Respondent submitted before this Court that the Complainant joined Respondent
establishment in year 2009. Since his Joining he was posted in Kerala till November 2019, He
was transferred to New Delhi in November 2019, Transfer of the Complainant is not of routine
nature. It was done considering the administrative exigencies.

iii) This Court had an opportunity to peruse Orders of Hon'ble Central Administrative
Tribunal, Ernakufam (CAT Ernakullam) datec 02.14.2020 and Hon'ble High Court of Kerala
order dated 23.11.2020. After careful perusal «f two Orders, this Court concludes that the issue

raised by the Complainant before this Court ic already settled and intervention of this Court in
this complaint is not warranted.

iv) Order of Hon'ble CAT Emakullam specifically lays down that the applicant, i.c.
Complainant in the present Complaint, failed to disclose disability status of his father. Hon'ble
tribunal further specifically said that if the grievance presented before the tribunal by the present

Complainant are true, he will be entitled to get sxemption from transfer as per DoPT C.M. dated
08.10.2018.

) Further, CAT Ernakullam laid down two conditions -;
a. He has to join the duties in New Delhi.

b. He has to make representations before Respondent that he is sole care giver of
his father.

vi) Hon'ble High Court aiso confirmed the Order and reiterated the conditions imposed by
the CAT Ernakullam. Further, Hom'ble High Court directed the Complainant to make
representation before the competent autherity and directed that the competent authority shall
consider the representation within two months.

vii) After filing Complaint before this Court, the Complainant submitted various
representations in this Court to decide his case. Respondent submitted before this Court that
the Complainant has joined the New Delhi office on 28.12.2020 and went on leave from
04.01.2021 after submitting representation as directed by the Court and did not report back to
the office till 06.04.2021. Further the respondent has disposed of the representation given by
the Complainant in view of the High Court Directions dated 23.11.2020. A detailed crder was
also issued considering DOP&T's OMs and the disahility certificate of the beneficiary thersby
dismissing the representation filed by the complainant. As such, this Court being a quasi judicial
authority is not inclined to interfere in the present Complaint which has already been decided by

the Hon'ble CAT and upheld by the Hon'ble Hich Court.
Jasf i
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viiiy  Intervention of this Court is not warranted. The case is disposed off. 7 /

Commissioner for
rsons with Disabilities
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Observations / Recommendations:

1. This court is inundated with the omplaints related to the issue of transfer,
Consequently, this court has an opportunity to look into the issues and examine the arguments
and objections filed by the Respondents in the past. This court is seizing this opportunity to
delineate laws, guidelines and case jaws relating to the issue of transfer of divyang employees.

2. First legislation which was enacted by the Parliament related to Persons with Disabilities
was Mental Health Act, 1987. The Act contained provisions related to guardianship of Persons
with Intellectual Disabilities. It fell short of addressing issue of discrimination with Persons with
Disabiiities. Thereafter in 1995, Parliament enacted The Persons with Disabilities (Equal
Opportunities, Protection of Rights and Full Paticipation) Act, 1995. The 1995 Act was enacted
to fulfil obligations which arose out of Internasional Instrument. In 1992 Economic and Social
Commission for Asia and Pacific Region aclopted Proclamation on the Full and Effective
Participation and Equality of People with Disabilities. India was signatory {o the Proclamation

and therefore, Act of 1995 was enacted. Some of the Objectives sought to be achieved by 1995
Act were

a. to fix responsibility of the state towaids protection of rights, provision of medical care,
education, fraining, employment anc rehabilitation of Persons with Disabiiities,

b. To create barrier free environment for Persons with Disabilities,

c. To remove any discrimination against Persons with Disabilities in the sharing of
development benefits, vis-a-vis enahled persons

3. Thereafter, in year 2008, United Nations General Assembly adopted UN Convention on
Rights of Persons with Disabilities (‘CRPD’). india was one of the first couniries to sign and
ratify the treaty. With ratification of the CRPD, I became obligation of the state to enact new law
in furtherance of the commitments under CRPD. in 2016, parliament enacted Rights of Persons
with Disabilities Act, 2018. Some of the objectives saught to be achieved by this new Act are -

(a) Respect for inherent dignity, individual autonomy including freedom to make
one's own choices and independence of parson;

(b) non-discrimination;

(c) fuil and effective participation and inclusion in society;

(d) respect for difference and acceptance of persons with disabilities as part of
human diversity and humanity;

(&) equality of apportunity;

(f) accessibility;

(9) equality between men and women;

(h) respect for the evolving capacities of children with disabilities and respect for the
right of children with disahilities to preserve their identities.

4. Enacting statute is first step towards achieving the aforesaid objectives. Tc achieve
these objectives in practical sense, executive formed certain guidelines from time to time
relating to different aspects of employment, far instance, recruitment, nature of duties, work

0
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environment, prometion, transfer etc.




5, Since in this order this court is concarned with issue of transfer only, hence it is

important to fist different types of issues and chjections which areraised by the respondent from
time to time and further to mention related provisions and case laws on the point.

6. Issues related to transfer and posting to divyang employees may be divided into three
categories -

a) Posting of divyang employee at natve place,

b) Exemption from routine transfer of divyang employee,

¢) Posting of employee who serves as care giver of divyang dependant.
STATUTORY PROVISIONS AND GUIDELINES

7. a) ARTICLE 41 of INDIAN CONSTITU™ION — The state shall make effective provisions

for securing the right to work, to education anc to public assistance in cases of unemployment,
old age, sickness and disablement.

b) SECTION 20 (5) OF RPWD ACT, 2016 — Sub Section 5 of Section20 provides that

the appropriate government may frame polices for posting and transfer of employees with
disability.

¢) SECTION 20 (2) OF RPWD ACT, 2016 ~ Sub Section 2 of Section 20 lays down that
government establishment shall provide reasonabie accommodation, appropriate barrier free
and conducive environment to divyang empioyees.

d) Q.M. No. 302/33/2/87 dated 15.02.1988 issued by Ministry of Finance - This O.M.
provides guidelines related to posting of Divyarg employees at their native place and exemption
of such empioyees from routine transfer. This O.M. also provides that employees should not
even be transferred on promotion if vacancy exists in the same branch or in the same
town. Further, this O.M. provides that if it is not possible to retain Divyang employae at his
place of posting, due to administrative exigences, even then he must be kept nearest to his
original place and in any case he should not be transferred at far off or remote place of posting.

e) O.M. No. 14017/41/90dated 10.05.1390 issued by DoP&T- This O.M. provides that
employees belonging to Group C and D must b2 posted near to their native place.

f) C.M. No. 14017/16/2002 dated 13.03.2002 issued by DoP&T— This O.M. clarifies ruie
jaid down in O.M. dated 10.05.1880. The said OM. laid down that Government
employees belonging to Group C and Group D must be posted near to their native place. O.M.
of year 2002 further extended this ruie for employees belonging to group A and B as well.

g) O.M. No. 36035/3/2013, dated 31.C:3.2014 issued by DoP&T —This O.M. lays down
certain guidelines for providing facilities to divyang employees of government establishments.
Under heading ‘H' of the O.M. two guidelines with respect to transfer and posting of divyang
employees are laid down. Firstly, it is laid down that divyang employees may be exempted from
rotational transfer and allowed to continue in th2 same job where they would have achieved the
desired performance. Secondly, the O.M. provides that at the time of transfer/promotion,
preference in place of posting may be given to the Persons with Disabilities subject to the

administrative constraints.




h) O.M. No. 42011/3/2014, dated 06.068.2014 issued by DoP&T —This Q.M. is related fo
posting of government employees who is care giver of Divyang child. Considering chalienges

which are faced by care giver of divyang child, this O.M. provides that care giver of divyang
child may be exempted from routine transfer/roiational transfer.

i) O.M. No. 42011/3/2014, dated 08.10.2018 issued by DoP&T — This O.M. extended the
scope of O.M. dated 08.06.2014. This O.M. lays down that government employee who serves

as main care giver of dependant daughter/son’parents/spouse/brother/sister may be exempted
from exercise of routine transfer.

ANALYSIS OF THE PROVISIONS & GUIDELINES

8. It is noteworthy that even before Section 20(5) was conceptualised, DoP&T and other
depariments of the government framed policies relating to exemption of divyang employees
from routine transfer and {ransfer at native piace. As rightly laid down in DoP&T O.M.dated
31.03.2014, focus behind exempting from routine transfer or behind giving preference in transfer
and posting is to provide an environment to divyang emp!oyée in which he can achieve the
desired performance and where their services can be optimally utilised. Combined reading of all
the guidelines further makes it clear that government's approach on the issue of transfer is
progressive and forward looking. In 1990 DoP&T issued Q.M. exempting Group C and D
divyang employses from routine transfer. This was extended to Group A and B divyang
employees in year 2002. Similarly, Ministry of Finance (MoF in short) created an exception for
divvang employees in year 1988, long befors 2016 Act was enacted. MoF in O.M. dated
16.02.1988 went on to exempt divyang employees from routine transfer even in case of
promotion of such employes.

9. Even in case of employee who serves as care giver of divyang dependant, approach is
progressive. Till 2018, care giver of divyang dependent child was exempted from routine

transfer. By DoP&T OM dated 08.10.2018, divyang dependent spouse/brother/sister/parents
weare also added.

10. Objective behind exempting care giver must also be understood. DeP&T O.M. dated
06.06.2014, rightly lays down that rehabilitation of divyang dependant is indispensable process
which enables divyang person to reach and maintain physical, sensory, intellectual, psychiatric
and social functional levels. If care giver of such person would be subjected to routine periodic
transfer, it will have adverse impact on the rehabiitation process of divyang dependent. [t is
certain that it is utmost duty of the government employee to serve with utmost dedication,
however, this fact does not take away his right to take care of his divyang dependent. Hence,
objective behind DoP&T guidelines is to strike balance between the two aspects.

OBJECTIONS AND_ISSUES RAISED BY RESPONDENTS [N PREVIOUS SIMILAR
COMPLAINTS BEFORE THIS COURT AND CASES BEFORE HONBLE HIGH COURTS,
CENTRAL ADMINISTRATIVE TRIBUNALS

11. ISSUE — Exempting divyang employee from iransfer if Service Rules prescribe for

mandatory transfer.

12. A case was filed before Hor'ble Delhi High Court in which Respondent Bank submitted
that divyang employee cannot be exempted from routine transfer at remote rural branch

A




because as per Service Rules for promotion every employee has to serve for fixed period at

rural branch. ANJU MEHRA v. CANARA BANK, W.P. (C ) 7927/2020, iudgment dated
05.11.2020

13. Court did not accept the contentions ferwarded by the Respondent Bank and held that
divyang employee must be exempted from routine transfer and posting at rural location. Court
relied upon DoP&T O.M. dated 31.03.2014 and heid that divyang emplayee must be exempted
from routine transfer. Court also relied upon O.M. No. 69/2018 dated 13.12.2018 issued by

Canara Bank, whereby divyang employees with disability percentage of 65% or above are
exempted from mandatory service at rural [ocation.

14, ISSUE -~ Since, fransfer is an incidence of service should employee follow fransfer
Orders without exception?

15. This issue is often raised by the Respcndents. Hon'ble Delhi High Court answered this
issue in ANJU MEHRA v. CANARA BANK; W P, (C ) 7927/2020, judgment dated 05.11.2020.
Court held that this principle is not applicable in cases pertaining to transfer of divyang
employees. Court held that when empioyee is agitating his rights under RPwD Act, 2016 or

PwD Act, 1995, principles of general nature are not applicable in such cases because hoth Acts
are enacted in furtherance of international commitments and to ensure equal treatment to
Persons with Disabilities.

16. ISSUE — Can an employee be exempted if he was intimated about transferable nature of
the job at the stage of joining?

17. Respondents often submit that the employee was intimated at the time of initial
recruitment about transferable nature of the jok: hence, he cannot be exempted from transfer. To
support this contention Respondents, rely upon case laws of Hon'ble Supreme Court. Hon'ble
court in UNION OF INDIA v. S.1. ABBAS (AIR 1993 SC 2444) and in B.VARDHA RAQ v.
STATE OF KARNATAKA (AIR 1989 SC 1955) held that transfer is incidence of service and

courts must not interfere in transfer issues uniess such transfer is vitiated by mala fides or is

made in violation of transfer policy.

18. The contention has been rejected by various High Courts. Hon'ble High Court of Madhya
Pradesh in SUDHANSHU TRIPATHI v. BANK OF INDIA:; W.P. No. 148/2017;_judgment dated
27.04.2018, hon’ble High Court of Delhi in V. K., BHASIN v. STATE BANK OF PATIALA. LPA
No._ 74/2005, judgment dated 03.08.2005 a~d Hon'ble Ceniral Administrative Tribunal in
PRADEEP KUMAR SRIVASTAVA v. CENTRAL BUREAU OF INVESTIGATION; OA No
2233/2017, Order dated 08.02.2018held that law ifaid down inS.L. ABBAS and B. VARDHA
RAQis not applicable in the cases related to transfer of Divyang employees. Courts held that

transfer policies framed by various government establishments are framed to cover normal
circumstances. When divyang employee is chailenging his transfer under RPwD Act, 2016 or
PwD Act, 1995 or various guidelines which ae passed from time to time, such challenge is
under special statutes which are enacted in futherance of international commitments. Further,
courts ajso laid down that when transfer poicy is silent on some issue, then government
establishment is bound to follow statutory provisions and government guidelines on such issue.
Court further laid down that when transfer is not challenged under transfer policy. government
establishment is bound to consider the exclusive/special circumstances prevailing at the time of

A

effecting the transfer of the government emplovee.
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18. In V.K. BHASIN judgment, Delhi High Sourt also held that through in transfer matters
court does not sit as court of appeal, but court cannct also lose sight of special legislation, rules
and O.Ms. enacted for Divyangjan because olijective of these provisions and O.Ms. is to fulfil
the international commitments and give equal treatment to Persons with Divyangjan.

20. ISSUE - Various O.Ms. related fo transfer & posting of divyang employees are of
recommending nature and are not binding on the government establishments.

21, Central Administrative Tribunal in PRADEEP KUMAR SRIVASTAVA Case, while relying
upen the judgments of Hon'ble Supreme Court in judgments of Hon'ble Supreme Court
delivered in SWARAN SINGH CHAND v. PUN,JAB STATE ELECTRICITY BOARD: (2009) held
that when executive instructions confer special privileges with respect to special circumstances,
such guidelines will have to be adhered to and followed by the government establishment as a

model employer. Needless to say that all these guidelines are also framed in furtherance of
Article 41 of Indian Constitution.

22. ISSUE-In case if employee who is care giver of divyang dependent is transferred at any
place which has good medical facilities, whethe exemption guidelines would not be applicable?

23.  QO.Ms. dated 06.06.2014 and dated 08.10.2018 and hon’ble CAT Order in PRADEEP
KUMAR SRIVASTAVA provide guiding principles on this issue. In this judgmeni tribunal
analysed O.M. dated 06.06.2014 and distinguished between 'medical facilities’ and ‘support
systent. In O.M. dated 06.06.2014 and 08.10.2018 availability of medical facilities is not the
criterion for determining issue of exemption of transfer. As per the two O.Ms. criterion or point of
focus is ‘rehabilitation process’ of the divyang child. Support system and rehabilitation are

indispensable process which help divyang to maintain physical, psychological and social levels.
Support system does not only mean availability of doctors and medicines, O.M. dated
06.06.2014 provides meaning of 'support system’ as a system which comprises of preferred
linguistic zones, school/academic levels, administration, neighbours, tutors, special educators,
friends and medical facilities. It is certain frcm the plain reading of the O.M. that medical
facilities are just one component of ‘support system’. Reason for exempting care giver of
divyang dependent is to provide conducive and caring environment and not just medical
facilities. Needless to say that when care giver would be subjected to exercise of routine
transfer, it will cause displacement of the divyang dependent as well. Hence, O.M. provides for
exemption from routine transfer,

24. It is also to be noted that O.M. dated 0¢.06.2014 has now been replaced by O.M. dated
08.10.2018, however, Q.M. of 086.08.2014 is stit relevant to understand the reason for
exempting care giver from routine transfer. Moreover, in 08.10.2018 O.M. criterion for
exemption has been kept the same, i.e. rehabilifation, change is only made in persons who can
be considered as 'dependant’.

25. Other provisions which are helpful in understanding the intent of Rights of Persons with
Disabilities Act, 2016 are -

4. Women and children with disabilities —(1) The appropriate Government and the
local authorities shall take measures to ensure that the women and children with
disabilities enjoy their rights equally with others. (2) The appropriate Government and
local authorities shall ensure that all children with disabilities shall have right on an equal

{X\
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basis to freely express their views on all matters affecting them and provide them
appropriate support keeping in view thei age and disability.”

16. Duty of educational institutions —The appropriate Government and the local

authorities shall endeavour that all educational institutions funded or recognised by them
provide inclusive education to the children with disabilities

24. Social security.—(1) The approgriate Government shali within the limit of its
economic capacity and development formulate necessary schemes and programmes to
safeguard and promote the right of persons with disabilities for adequate standard of
living to enable them to live independently or in the community: Provided that the
guantum of assistance to the persons with disabilities under such schemes and

programmes shall be at least twenty-fve per cent. higher than the similar schemes
applicable to others.

27. Rehabilitation.—(1) The appropriate Government and the local authorities shall
within their economic capacity and development, undertake or cause to be undertaken
services and programmes of rehabilitation, particularly in the areas of health, education
and employment for ail persons with disabilities.

38. Special provisions for persons with disabilities with high support.—(1) Any
person with benchmark disability, who considers himself to be in need of high support, or
any person or organisation on his or her behalf, may apply to an authority, to be notified
by the appropriate Government, requesting to provide high support.

2{d) - “care-giver” means any person including parents and other family Members who
with or without payment provides care, support or assistance to a person with disability.

26. intention of RPwD Act, 2016 is reflecied in above mentioned provisions of the Act.
These provisions makes it clear that legislature intended to provide supporting environment in
terms of health, education, social and psychological support. Hence, O.M. dated 08.10.2018,
which provides for exemption of care giver of divyang dependent is framed to achieve intentions
and objectives of Rights of Persons with Disabilities Act, 2016 and hence these guidelines are
binding on the government establishments.

SOME OTHER CASE LAWS ON THE ISSUE CF TRANSFER OF DIVYANG EMPLOYEE

27. Indian Overseas Bank v. The Chief Commissioner for Persons with Disabilities; Civil Writ
Petition No. 14118/2014; judgment of Hon'ble High Court of Rajasthan, dated 24.04.2017 -~ In
this case divyang employee of the Bank was initially posted in Jaipur. Later he was promoted

and posted to Mumbai. He approached Chisf Commissioner for Persons with Disabilities
(‘CCPD' in short) for retention in Jaipur. CCPD by its Order dated 01.04.2014 recommended for
retention of the employee in Jaipur. Bank failed to implement the Order of CCPD. Employee
approached Hon'ble High Court for implementation of CCPD Order. Bank challenged CCPD
Order and opposed the petition and contended that promotion policy provides for transfer on
promotion of the employees. Court rejected the bank's contention and held that grievance of
divyang employees must be considered with compassion, understanding and expediency.
Hon'ble court held that the employee must be retained in Jaipur branch even after promotion.



28.  Samrendra Kumar Singh v. State Bank of India; Writ Petition No. 5695/2013: judgment
dated 17.01.2014 - In this case Petitioner, a civyang employee of the Respodnent bank, was
posted in Ranchi. Thereafter, he was promoied and was posted in Daitonganj, Jharkhand.
Petitioner approached hon'ble High Court for quashing of transfer orders and retention in

Ranchi. Respondent bank relied upon its transfer policy and contended that at the time of
promotion employees are transferred. Further it was contended that O.Ms. issued by various
ministries and departments are of directory nature and are not binding. Hon’ble High Court
rejected Respondent bank’s contentions and relied upon Ministry of Finance Q.M. dated
15.02.1998 and DoP&T O.Ms. dated 10.05 1890 and 13.03.2002. Hon'ble court quashed
transfer Orders issued by the Respondent bank and directed for empioyee’s retention in Ranchi.

PRESENT CASE

29, Complainant is posted in Hazaribagh Town which falls under Dhanbad division. His
native place is Mukanna which comes under Danapur division. Complainant is 100% Visually

Impaired. He applied for transfer to his native pace on 20.02.2020, however no action has been
taken by the Respondent.

30. Respondent informed the couri that after receiving Complaint, the Complainant was
transferred to Gaya which falls in Patna circle

31. Respondent apprised the court that 1 has forwarded Complainant's application to
Danapur division. As soon as consent from Danapur division will be received, the Complainant
wilt be transferred to Danapur division,

32, Case of the Complainant squarely falls under O.M. No. 14017/16/2002 daied 13.03.2002
issued by DoP&T. O.M. lays down that divyang employees may be posted near to their native
place. The same guideline was reiterated in O.M. No. 36035/3/2013, dated 31.03.2014 issued
by DoP&T. In this O.M. it is provided that at the time of transfer/posting divyang employee may
be given preference in transfer/posting. Objeciive of these guidelines is to provide an
environment to divyang employee where they can perform and achieve desired resuits.

33.  This Court recommends that the Respendent shall transfer the Complainant to his native
place which comes under Danapur division. This court further recommends that the Respondent
shall pursue the matter with Danapur Division proactively so that quick decision may be taken
and guidelines of government can be implemented in letter and spirit without wastage of time.

34, Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the
Compliance Report within 3 months from the date of the Order, it shall be presumed that
the Respondent has not complied with the Order and the issue will be reported to the
Parliament in accordance with Section 78 of Rights of Persons with Disabilities Act, 2016.

This case is disposed off.

f
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{(Upma Srivastava)
Caommissioner for
rsons with Disabilities
Dated: 03.12.2021
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The complainant has humbly reguested to trarsfer his service to his home town branches on
medical ground for OPH employees for safeguarding his health.

2. The matter was taken up with the Respondent vide letter dated 09.08.2021 under
Section 75 of the RPwD Act, 2016.

3. In response, respondent General Manager (MR), vide his letter dated 06.09.2021
submitted the following facts:

i} The complainant Manager (Credit) had applied for request transfer on medical
ground of himself and family from Regional office, Sambalpur to some branch in Patna coming
under Regional office, Patna, Field General Manager office, Ranchi.

ii) The respondent further submitted that the complainants services are transferred
to Regional office, Patna. He has been relieved from Regional Office, Sambalpur and has
reported 1o Regional Office, Patna on 06.09.2021.

4, The complainant has submiited his rejoinder dated 11.10.2021 and submit the following
facts;

i) The complainant submitted that the competent authority has given posting at
office Gaya {e-AB) branch and he reported to Gaya (E-AB) branch as per competent authority
order.

iy The complainant requested HRD RO, Patna, Regional Head and Dy. Regional
Head to have him posted in his home town or at any credit processing centre in home town so
that he could contribute efficiently over a longer period of time but they ignored his request and

posted him to a far-flung placed branch from his home town Patna.

iii) The complainant once again requested to CCPD Court to consider his request
for indiscriminate place of posting.

5. Hearing: The case was heard via Video Conferencing by Commissioner for Persons
with Disabilities on 18.11.2021. The following ware present:

)) Shri Pankaj Kumar — Complainant
1i) Shri Ambrish Kumar Singh, DGM 9HR} — Respondent

Observations / Recommendations:

1. This Court is inundated with the Complaints related to the issue of transfer.
Consequently, this Court has an opportunity to look into the issues and examine the arguments
and objections filed by the Respondents in the past. This court is seizing this opportunity to
delineate laws, guidelines and case laws relating to the issue of transfer of divyang employees.

2. First legislation which was enacted by the Parliament related to Persons with Disabilities
| was Mental Health Act, 1987. The Act contained provisions related to guardianship of Persons
with Inteliectual Disabilities. It fell short of addressing issue of discrimination with Persons with
Disabilities. Thereafter in 1995, Parliament snacted The Persons with Disabilities (Equal
Opportunities, Protection of Rights and Full Participation) Act, 1995. The 1995 Act was enacted
to fulfil obligations which arose out of International Instrument. In 1992 Economic and Social
Commission for Asia and Pacific Region acopted Proclamation on the Full and Effective
Participation and Equality of People with Disabilities. India was signatory to the Proclamation

) /
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and therefore, Act of 1995 was enacted. Some of the Objectives sought o be achieved by 1005
Act were

a. to fix responsibility of the state towards protection of rights, provision of medical
care, education, training, employment and rehabilitation of Persons with Disabilities,

b. To create barrier free environment for Persons with Disabilities,

C. To remove any discrimination against Persons with Disabilities in the sharing of
development benefits, vis-a-vis enabled persons

3. Thereafter, in year 2006, United Nations General Assembly adopted UN Convention on
Rights of Persons with Disabilities ('CRPD’). India was one of the first countries to sign and
ratify the treaty. With ratification of the CRPD, it became obligation of the state to enact new law
in furtherance of the commitments under CRPD. In 2018, parliament enacted Righis of Persons
with Disabilities Act, 2016. Some of the objectives sought 1o be achieved by this new Act are

(a) Respect for inherent dignity, individual autonomy including freedom to make
one’s own choices and independence of person;

(b) non-discrimination;

(c) full and effective participation and inclusion in society;

(d) respect for difference and acceptance of persons with disabilities as part of
human diversity and humanity;

(e) equality of opportunity,
) accessibility,
(o equality between men and women;

(h) respect for the evolving capacities of children with disabilities and respect for the
right of children with disabilities to preserve their identities.

4, Enacting statute is first step towards achieving the aforesaid objectives. To achieve
these objectives in practical sense, executive formed certain guidelines from time to time
relating to different aspects of employment, for instance, recruitment, nature of duties, work
environment, promotion, transfer etc.

5. Since in this order this Court is concerned with issue of transfer only, hence it is
important to list different types of issues and objections which are raised by the respondent from
time to time and further to mention related provisions and case laws on the point,

6. Issues related to transfer and posting to divyang employees may be divided into three
categortes -

a) Posting of divyang employee at native place,
b) Exemption from routine fransfer of divyang employee,
c) Posting of employee who serves as care giver of divyang dependant.

STATUTORY PROVISIONS AND GUIDELINES

7. a) ARTICLE 41 of INDIAN CONSTITUTION — The state shall make effective provisions
for securing the right to work, to education and to public assistance in cases of unemployment,
old age, sickness and disablement.



b) SECTION 20 (5) OF RPWD ACT, 2016 - Sub Section 5 of Section20 provides that the
appropriate government may frame policies for posting and transfer of employees with disability.

c) SECTION 20 (2) OF RPWD ACT, 2016 - Sub Section 2 of Section 20 lays down that

government establishment shall provide reasonable accommodation, appropriate barrier free
and conducive environment to divyang employees.

d) O.M. No. 302/33/2/87 dated 15.02.1988 issued by Ministry of Finance - This O.M. provides
guidelines related to posting of Divyang employees at their native place and exemption of such
employees from routine transfer. This O.M. also provides that employees should not evén be
transferred on promotion if vacancy exists in the same branch or in the same town. Further, this
O.M. provides that if it is not possible to retain Divyang employee at his place of posting, due to
administrative exigences, even then he must be kept nearest to his original place and in any
case he should not be transferred at far off or remote place of posting.

e) O.M. No. 14017/41/90dated 10.05.1990 issued by DoP&T- This O.M. provides that
employees belonging to Group C and D must be posted near to their native place.

f) O.M. No. 14017/16/2002 dated 13.03.2002 issued by DoP&T—This O.M. clarifies rule laid
down in OM. dated 10.05.1990.The said O.M. laid down that Government
employees belonging to Group C and Group D must be posted near to their native place. O.M.
of year 2002 further extended this rule for employees belonging to group A and B as well.

g) O.M. No. 36035/3/2013, dated 31.03.2014 issued by DoP&T -This Q.M. lays down certain
guidelines for providing facilities to divyang employees of government establishments. Under
heading 'H' of the O.M. two guidelines with respect to transfer and posting of divyang
employees are laid down. Firstly, it is laid down that divyang employees may be exempted from
rotational transfer and allowed to continue in the same job where they would have achieved the
desired performance. Secondly, the Q.M. provides that at the time of transfer/promotion,

preference in place of posting may be given to the Persons with Disabilities subject to the
administrative constraints.

h) O.M. No. 42011/3/2014, dated 06.06.2014 issued by DoP&T —This O.M. is related to posting
of government employees who is care giver of Divyang child. Considering challenges which are
faced by care giver of divyang child, this O.M. orovides that care giver of divyang child may be
exempted from routine transfer/rotational transfer.

iy O.M. No. 42011/3/2014, dated 08.10.2018 issued by DoP&T - This O.M. extended the scope
of O.M. dated 06.06.2014. This O.M. lays down that government employee who serves as main
care giver of dependant daughter/son/parents/spouse/brother/sister may be exempted from
exercise of routine transfer.

ANALYSIS OF THE PROVISIONS & GUIDELINES

8. it is noteworthy that even before Section 20(5) was conceptualised, DoP&T and other
departments of the government framed policies relating to exemption of divyang employees
from routine transfer and transfer at native place. As rightly laid down in DoP&T O.M.dated
31.03.2014, focus behind exempting from routine transfer or hehind giving preference in transfer

and posting is to provide an environment to divyang employee in which he can achieve the
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desired performance and where their services can be optimally utilised. Combined reading of all
the guidelines further makes it clear that government’s approach on the issue of transfer is
progressive and forward looking. In 1990 DoP&T issued O.M. exempting Group C and D
divyang employees from routine transfer. This was extended to Group A and B divyang
employees in year 2002. Simitarly, Ministry of Finance (MoF in short) created an exception for
divyang employees in year 1988, long before 2016 Act was enacted. MoF in O.M. dated

15.02.1988 went on to exempt divyang employees from routine transfer even in case of
promotion of such employee.

9. Even in case of employee who serves as care giver of divyang dependant, approach is
progressive. Till 2018, care giver of divyang dependent child was exempted from routine

transfer. By DoP&T OM dated 08.10.2018, divyang dependent spousefbrother/sister/parents
were alsc added.

10. Objective behind exempting care giver must aiso be understood. DoP&T O.M. dated
06.06.2014, rightly lays down that rehabilitation of divyang dependant is indispensable process
which enables divyang person to reach and maintain physical, sensory, intellectual, psychiatric
and social functional levels. If care giver of such person wouid be subjected to routine periodic
transfer, it will have adverse impact on the rehabilitation process of divyang dependent. It is
certain that it is utmost duty of the government employee o serve with utmost dedication,
however, this fact does not take away his right to take care of his divyang dependent. Hence,
objective behind DoP&T guidelines is to strike balance between the two aspects.

OBJECTIONS AND ISSUES RAISED BY RESPONDENTS IN PREVIOUS SIMILAR
COMPLAINTS BEFORE_THIS COURT AND CASES BEFORE HONBLE HIGH COURTS
CENTRAL ADMINISTRATIVE TRIBUNALS

11.  ISSUE - Exempting divyang employee from fransfer if Service Rules prescribe for
mandatory transfer.

12. A case was filed before Hon'ble Delhi High Court in which Respondent Bank submitted
that divyang employee cannot be exempted from routine transfer at remote rural branch
because as per Service Rules for promotion every employee has to serve for fixed period at
rural branch. ANJU MEHRA v. CANARA BANK; W.P. (C ) 7927/2020, judgment dated
05.11.2020

13. Court did not accept the contentions forwarded by the Respondent Bank and held that
divyang employee must be exempted from routine transfer and posting at rural location. Court
relied upon DoP&T O.M. dated 31.03.2014 and held that divyang employee must be exempted
from routine transfer. Court also relied upon O.M. No. 69/2018 dated 13.12.2018 issued by
Canara Bank, whereby divyang employees with disability percentage of 65% or above are
exempted from mandatory service at rural location.

14.  ISSUE - Since, fransfer is an incidence of service should employee follow transfer
QOrders without exception? |

15.  This issue is often raised by the Respendents. Hon’ble Delhi High Court answered this
issue in ANJU MEHRA v. CANARA BANK; W P. (C ) 7827/2020, judgment dated 05.11.2020.
Court held that this principle is not applicable in cases pertaining to transfer of divyang

employees. Court held that when employee is agitating his rights under RPwD Act, 2016 or
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PwD Act, 1895, principles of general nature are not applicable in such cases because both Acts

are enacted in furtherance of international commitments and to ensure equal ireatment to
Persons with Disabilities.

16. ISSUE — Can an employee be exempted if he was intimated about transferable nature of
the job at the stage of joining?

17. Respondents often submit that the employee was intimated at the time of initial
recruitment about transferable nature of the job hence, he cannot be exempted from transfer. To
support this contention Respondents, rely upon case laws of Hon’ble Supreme Court. Hon'ble
Court in UNION OF INDIA v. S.L. ABBAS (AIR 1993 SC 2444) and_in B.VARDHA RAO v.
STATE OF KARNATAKA (AIR_1989 SC 1955) held that transfer is incidence of service and

Court must not interfere in transfer issues unless such transfer is vitiated by mala fides or is
made in violation of transfer policy.

18.  The contention has been rejected by various High Courts. Hon'ble High Court of Madhya
Pradesh in SUDHANSHLU TRIPATH! v. BANK OF INDIA; W.P. No. 148/2017; judgment dated
27.04.2018, hor'ble High Court of Delhi in V.K. BHASIN v. STATE BANK OF PATIALA: LPA
No. 74/2005, judgment dated 03.08.2005 and Hon'ble Central Administrative Tribunal in
PRADEEP KUMAR SRIVASTAVA v. CENTRAL BUREAU OF INVESTIGATION: QA No
2233/2017, Order dated 08.02.2018held that law laid down in S.L. ABBAS and B. VARDHA
RAQO is not applicable in the cases related to transfer of Divyang employees. Courts held that
transfer policies framed by various government establishments are framed to cover normal
circumstances. Yhen divyang employee is challenging his transfer under RPwD Act, 2016 or
PwD Act, 1995 or various guidelines which are passed from time to time, such challenge is
under special statutes which are enacted in furtherance of international commitments. Further,
Court also laid down that when transfer policy is silent on some issue, then government

establishment is bound to follow statutory provisions and government guidelines on such issue.
Court further laid down that when transfer is not challenged under transfer policy, government
establishment is bound to consider the exclusive/special circumstances prevailing at the time of
effecting the transfer of the government employee,

19. In V.K. BHASIN judgment, Delhi High Court also held that through in transfer matters
Court does not sit as court of appeal, but court cannot also lose sight of special legisiation, rules
and O.Ms. enacted for Divyangjan because objective of these provisions and O.Ms. is to fulfil
the international commitments and give equal freatment to Persons with Divyangjan.

20. ISSUE — Various O.Ms. related to transfer & posting of divyang employees are of
recommending nature and are not binding on the government establishments.

21.  Central Administrative Tribunal in PRADEEP KUMAR SRIVASTAVA Case, while relying
upon the judgments of Hon'ble Supreme Court in judgments of Hon'ble Supreme Court
delivered in SWARAN SINGH CHAND v. PUNJAB STATE ELECTRICITY BOARD; (2009) held
that when executive instructions confer special privileges with respect to special circumstances,

such guidelines will have to be adhered to and followed by the government establishment as a
model employer. Needless to say that all these guidelines are also framed in furtherance of
Article 41 of Indian Constitution.



22.  ISSUE-In case if employee who is care giver of divyang dependent is transferred at any
place which has good medical facilities, whether exemption guidelines would not be applicable?

23. O.Ms. dated 08.06.2014 and dated 08.10.2018 and hon'ble CAT Order in PRADEEP
KUMAR SRIVASTAVA provide guiding principles on this issue. In this judgment tribunal
analysed O.M. dated 06.06.2014 and distinguished between ‘medical facilities' and ‘support
system’. In O.M. dated 06.06.2014 and 08.10 2018 availability of medical facilities is not the
criterion for determining issue of exemption of transfer. As per the two O.Ms. criterion or point of
focus is ‘rehabilitation process’ of the divyang child. Support system and rehabilitation are
indispensable process which help divyang to maintain physical, psychological and social levels.
Support system does not only mean availebility of doctors and medicines, O.M. dated
06.06.2014 provides meaning of 'support system' as a system which comprises of preferred
linguistic zones, school/academic levels, administration, neighbours, tutors, special educators,
friends and medical facilities. It is certain from the plain reading of the O.M. that medical

facilities are just one component of ‘support system’. Reason for exempting care giver of
divyang dependent is to provide conducive and caring environment and not just medical
facilities. Needless to say that when care giver would be subjected to exercise of routine

transfer, it will cause displacement of the divyang dependent as well. Hence, O.M. provides for
exemption from routine transfer.

24, It is also to be noted that O.M. dated 06.06.2014 has now been replaced by O.M. dated
08.10.2018, however, O.M. of 06.06.2014 is still relevant to understand the reason for
exempting care giver from routine transfer. Moreover, in 08.10.2018 O.M. criterion for
exemption has been kept the same, i.e. rehabilitation, change is only made in persons who can
be considered as ‘dependant’.

25. Other provisions which are helpful in urderstanding the intent of Rights of Persons with
Disabilities Act, 2016 are -

4. Women and children with disabilities.—(1) The appropriate Government and the
focal authorities shall take measures to ensure that the women and children with
disabilities enjoy their rights equally with others. (2) The appropriate Government and
local authorities shall ensure that all children with disabilities shall have right on an equal
basis to freely express their views on all matters affecting them and provide them
appropriate support keeping in view their age and disability."

16. Duty of educational institutions.—The appropriate Government and the local
authorities shall endeavour that all educational institutions funded or recognised by them
provide inclusive education to the children with disabilities

24. Social security.—(1) The appropriate Government shall within the limit of its
economic capacity and development formulate necessary schemes and programmes to
safeguard and promote the right of persons with disabilities for adequate standard of
living to enable them to live independently or in the community: Provided that the
guantum of assistance to the persons with disabilities under such schemes and
programmes shall be at least twenty-five per cent. higher than the similar schemes
applicable to others.



27. Rehabilitation.—(1) The appropriate Government and the local authorities shall

within their economic capacity and development, undertake or cause to be undertaken

services and programmes of rehabiiitation, particularly in the areas of health, education
and employment for all persons with disabilities.

38. Special provisions for persons with disabilities with high support—(1) Any
person with benchmark disability, who considers himself to be in need of high support, or
any person or organisation on his or her behalf, may apply to an authority, to be notified
by the appropriate Government, requesting to provide high support.

2(d) - “care-giver” means any person including parents and other family Members who
with or without payment provides care, support or assistance to a person with disability.

26, Intention of RPwWD Act, 2016 is reflected in above mentioned provisions of the Act.
These provisions makes it clear that legislature intended to provide supporting environment in
terms of health, education, social and psychological support. Hence, O.M. dated 08.10.2018,
which provides for exemption of care giver of divyang dependent is framed to achieve intentions
and objectives of Rights of Persons with Disabilities Act, 2016 and hence these guidelines are
binding on the government establishments.

SOME OTHER CASE LAWS ON THE ISSUE OF TRANSFER OF DIVYANG EMPLOYEE

27. Indian Overseas Bank v. The Chief Commissioner for Persons with Disabilities: Civil Writ
Petition No. 14118/2014; judgment of Hon'bie High Court of Rajasthan, dated 24.04.2017 — In
this case divyang employee of the Bank was initially posted in Jaipur. Later he was promoted
and posted to Mumbai. He approached Chief Commissioner for Persons with Disabilities
(‘CCPD' in short) for retention in Jaipur. CCPD by its Order dated 01.04.2014 recommended for
retention of the employee in Jaipur. Bank failed to implement the Order of CCPD. Employee
approached Hon'ble High Court for implementation of CCPD Order. Bank challenged CCPD
Order and opposed the petition and contended that promotion policy provides for transfer on

promotion of the employees. Court rejected the bank's contention and held that grievance of
divyang employees must be considered with compassion, understanding and expediency.
Hon'ble court held that the employee must be retained in Jaipur branch even after promotion.

28.  Samrendra Kumar Singh v. State Bank of India; Writ Petition No, 5695/2013; judgment
dated 17.01.2014 - In this case Petitioner, a divyang employee of the Respodnent bank, was

posted in Ranchi. Thereafter, he was promoted and was posted in Daltonganj, Jharkhand.
Petitioner approached hon'ble High Court for guashing of transfer orders and retention in
Ranchi. Respondent bank relied upon its transfer policy and contended that at the time of
promotion employees are transferred. Further it was contended that O.Ms. issued by various
ministries and departments are of directory nature and are not binding. Hon'ble High Court
rejected Respondent bank's contentions anc relied upon Ministry of Finance O.M. dated
15.02.1998 and DoP&T O.Ms. dated 10.05.1990 and 13.03.2002. Hor'ble court quashed
transfer Orders issued by the Respondent bank and directed for employee's retention in Ranchi.
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PRESENT CASE

29.  Complaint is filed by spouse of the bank employee. At the time of filing Complaint,
employee was posted in Sambalpur, Odisha. Native place of the Complainant is Patna, Bihar.
Complainant has sought relief of transfer to native place on the ground of disability.

30. Respondent informed the court that after receiving Complaint, the Complainant was
transferred to Gaya which falls in Patna circle.

31. Complainant apprised this court during online hearing that transfer to Gaya does not
provide him any relief. He still has to commute to Patna for availing necessary medical facilities
as there are no facilities available in Gaya.

32.  Case of the Complainant squarely falis under O.M. No. 14017/16/2002 dated 13.03.2002
issued by DoP&T. O.M. lays down that divyang employees may be posted near to their native
place. The same guideline was reiterated in ©.M. No. 36035/3/2013, dated 31.03.2014 issued
by DoP&T. in this O.M. it is provided that at the time of transfer/posting divyang employee may
be given preference in fransfer/posting. Objective of these guideiines is to provide an
environment to divyang employee where they can perform and achieve desired results.

33. This Court recommends that the Respondent shall post the divyang employee on whose
behalf this Complaint is filed to Patha or within 10-20 KMs of Patna.

34 Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the
Compliance Report within 3 months from the date of the Order, it shall be presumed that
the Respondent has not complied with the Order and the issue will be reported to the
Parliament in accordance with Section 78 of Rights of Persons with Disabilities Act, 2016.

This case is disposed off Ty 8@@\/&‘

{(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 03.12.2021
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)
fasie wyfaaar fawmr/Department of Empowerment of Persons with Disabilities (Divyan gjan)

At =g 3w frerTiar HaTerE/Ministry of Social Justice and Empowerment
O Qi /Government of India

Case No. 12832/1011/2021
Complainant:

Shri Vijay Garg, - 'z/}b SM ‘ ....Complainant
532, Modern Apartment,

Plot No.5, Sector-15,

Rohini,

Delhi— 110 085

Versus

Respondent 1: ——"BC’ S"\’IL

School of Planning and Architecture, ....Respondent 1
(Through the Registrar)

4 Block B, Beside State Bank of India,

Indrapraetha Marg,

I.P. Estate,

New Delhi ~ 110002

Respondent 2: ....Respondent 2

Ministry of Education, - Q;@E "1
(Through the Secretary)

Government of India,

Shastri Bhawan,

New Delhi — 110 001

Disability : 40% locomotor disability

RECORD OF PROCEEDINGS

A hearing through video conferencing by the Commissioner for
Persons with Disabilities was held on 18.11.2021.

2 The following persons were present during the hearing ;

1) Complainant : Shri Vijay Garg
2) Respondent : Ms. Harshita Raghuwanshi, Advocate; Vibhash Tripathi
(Legal Cell) _/P

V 1|Page
H

WIS &899, 6, A <9 s, 92 faeeh—110001; %mw 23386054, 23386154; SollB Y : 23386006
Sarojini House, 6, Bhagwan Dass Road, New Delhi-110001 ; Tel.: 23386054, 23386154 ; Telefax : 23386006

E-mail: ccpd@nic.in ; Website: www.ccdisabilities.nic.in
(mﬂﬁmﬁuaﬁwa%%qmwéa/ﬁmmﬁm})
(Please quote the above file/case number in future correspondence)



3. Both the parties were heard.

4.  The Respondent submitted few documents. The same was perused and
clarifications were sought from the Respondent during online hearing.
Advocate representing the Respondent sought adjournment to obtain
necessary directions & documents from the Respondent.

1. Section 77 of Rights of Persons with Disabilities Act, 2016 confers power
on the Chief Commissioner for Persons with Disabilities to requisition any
public record or its copy from any court or office or to require discovery or
production of any document. Section 77 of Rights of Persons with
Disabiiities Act, 2016 is mentioned below —

SECTION 77 - Powers of Chief Commissioner.

(1) The Chief Commissioner shall, for the purpose of discharging his
functions under this Act, have the same powers of a civil court as are
vested in a court under the Code of Civil Procedure, 1908 (5 of 1908)
while trying a suit, in respect of the following matters, namely.—

(a) summoning and enforcing the attendance of witnesses;

(b} requiring the discovery and production of any documents;

(c) requisitioning any public record or copy thereof from any
court or office;

(d) receiving evidence on affidavits; and

(e) issuing commissions for the examination of witnesses or
documents.

2|Page



(2) Every proceeding before the Chief Commissioner shall be a
judicial proceeding within the meaning of sections 193 and 228 of the
Indian Penal Code (45 of 1860) and the Chief Commissioner shall be
deemed to be a civil court for the purposes of section 185 and Chapter
XXVI of the Code of Criminal Procedure, 1973 (2 of 1974). :
Luunzl ‘ % -
j, Oh S
5. The Respondent is directed to answer the following s supported
by necessary documents within 7 days of receiving this notice —

a) How many total number of Group A teaching posts are there in
Respondent establishment?

b) How many Group A teaching posts were advertised in year 2019 and
how many of such vacancies were reserved for Persons with
Benchmark Disabilities?

c) Against the Group A teaching vacancies advertised in year 2019 how
many were filled and remained vacant?

d) How many vacancies of the post of Professor were advertised in year
2019 and how many candidates appeared in the recruitment process?

e) Since year 2008 how many Group A teaching posts remained unfilled
in each recruitment cycle and whether any special recruitment drive

was conducted to fill such vacancies which remained unfilled?

Lo g.\rmﬁwaw

(Upma Srivastava)
Commissioner for
Persons with Disabhilities

Dated: 06.12.2021
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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (DIVYANGJAN)

faeniem auifemetor fawr/Department of Empowerment of Persons with Disabilities (Divyangjan)

wTiees a3t sifenTiiar WAt/ Ministry of Social Justice and Empowerment
Wd W&R/Government of India

Case No. 12788/1011/2021

Complainant:

Shri Amit Yadav, e R/BOS/W/I ...... Complainant
HUDA, Sector 1,

Narnaul,

Dist. Mahindergarh,

Haryana - 123001

Versus
Respondent :

Staff Selection Commission, . — Qloﬁ wee o Respondent
(Through the Chairman)

Block No.12, CGO Complex,

Lodhi Road,

New Delhi — 110 003.

Disability : 60% Mental liiness

Gist of Complaint:

Shri Shri Amit Yadav, the complainant with 60% Mental lliness vide his
complaint dated 13.07.2021 submitted that Staff Selection Commission in its
notification SSC-CGLE 2020 has not identified the posts for persons with
Mental lliness category whereas as these posts are identified as per the M/o
SJ&E notification dated 04.01.2021.

2 The matter was taken with the Chairman, SSC vide letter dated
23.07.2021.

1|Page

WIS 8194, 6, WA T s, A3 fAoell—110001; GIHATY: 23386054, 23386154; ClB T : 23386006
Sarojini House, 6, Bhagwan Dass Road, New Delhi-110001 ; Tel.: 23386054, 23386154 ; Telefax : 23386006
E-mail: ccpd@nic.in ; Website: www.ccdisabilities.nic.in
(Foar Afesy § Wﬁﬂa‘if&qtﬂﬁaﬁtﬁlﬁa/a‘rﬂmwm)

(Please quote the above file/case number in future correspondence)



3. The Under Secretary, SSC vide letter no. 3-4/2020-P&P- (Vol.ll) dated
10.08.2021 submitted that SSC is a recruiting agency which conducts
examinations for recruitment of various Group ‘B’ and Group 'C’ posts for
filling up the vacancies reported by the indenting
Ministries/Departments/Orgnisation. The total vacancies arising in an
indenting unit and reckoning vacancy for a particular reserved category,
including reservation for PwDs through the system of maintenance of roster,
are the exclusive domain of respective identifying
Ministries/Departments/Organizations.  Thus, they report the vacancies
(Horizontal and Vertical) to the Commission to be filled up by direct
recruitment. The Commission does not have any role in the recognistion of
particutar post either suitable or unsuitable for particular disability. The
Respondent submitted that the Commission vide letter dated 25.05.2018 has
asked all the indenting User Departments to identify the suitability of posts for
newly identified categories of disabilities as per RPwD Act, 2016 and
requested them to intimate the Commission in this regard. Howeve, the
Commission could collect requisite information from most of the User
Departments on the basis of feedback received from these Use Departments,
posts identified suitable for the new disabilities have duly been incorporated in
the Notice of CGLE-2020 dated 29.12.2020. As none of User Departments
have identified any post for ‘Mental lliness’ disability, no post is identified for
‘Mental lliness’ disability in the Notification / corrigenda of CGLE-2020.

4. The complainant vide his email dated 19.09.2021 submitted that strict
instructions be given fo DoP&T and SSC to include mental illness category in
all suitable jobs. He submitted that according to Rights of Persons with
Disabilities Act, 2016 and notification issued by Ministry of Empowemment of

b 2(Page



Persons with Disabilities on 04.01.2021, Mental lliness is identified suitable for
the posts of Preventive Officer, Income Tax Inspector, Excise and Custom
Inspector and Assistant Audit Officer etc.

Observation/Recommendations:

5. Number of Complaints are filed before this court relating to non-
implementation of Section 33 of Rights of Persons with Disabilities Act, 2016.

6. ldentification of posts suitable for PwDs is the most basic part of the any
recruitment cycle. Relevant provision of RPwD Act, 2016 on this point is
Section 33. As per the provision it is positive obligation of the Appropriate
Government to identify posts in the establishments which can be held by
respective calegory of persons with benchmark disabilities in respect ot the
vacancies reserved in accordance with the provisions of section 34. Ministry
of Social Justice & Empowerment (MoSJE) published list of identified posts
suitable for Divyangjan in 2013 and in 2021. Identification of posts suitable for
Divyangjans is a detailed and conscious exercise conducted by committee
comprising of Additional Secretary and Join Secretaries of concerned
Ministries. Absence of such list may result into two kinds of situations, i.e.
either it may lead to arbitrary action by the establishments or it may result into
serious repercussions like accidental deaths or serious life threatening injuries
to Divyangjan. Therefore, MoSJE publishes list of posts which are identified
suitable for different categories of Divyangjans. These posts are identified
keeping in view maximum benefits of the Divyangjans and different kinds of
jobs which can be performed by Divyang without endangering their safety and
~physical comfort. Reason behind identification and publishing the list of

identification post is to avoid adverse repercussions. Y
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7. It is imperative to list certain provisions of MoSJE notification dated
04.01.2021 -

a) Note 2 of the notification lays down that this list is illustrative and
not exhaustive. Hence, any depariment or ministry can add other
posts in the list to suit their job requirements.

b) Further, there are two provisions of the notification which deals
with posts which are not mentioned in the list issued by MoSJE.
Note 3 provides that if any post is not mentioned in the MoSJE list
and exemption has also not been taken with respect to the post,
however any person is already holding such post, then such post is
~automatically identified suitable for the person with such kind of
disability with which the person holding the post is suffering.
Similarty Note 5 provides that if a post having identicai nature and
place of job with respect to any identified post, the post should be
construed to be identified even if the post has a different
nomenclature and/or is placed in a different group.

¢) Note 4 of the notification is also indispensable to be mentioned. As
per the provision if the post is identified in the feeder grade, the
post in the promotional grade should also stand identified.

d) Note 6 of the nofification deals with a situation where there are
more than one list. In case any organisation has separate list of
identified posts suitable for Persons with Benchmark Disability then
the list having wider range of identified categories (i.e. having more
sub-categories under each category)would prevail. Intention of
policy maker is to provide maximum benefit to Persons with
Benchmark Disabilities by broadening the scope of opportunities
which may be availed by Persons with Benchmark Disabilities.

4|Page




PRESENT CASE

8. In the present case grievance is related to advertisement dated
29.12.2020 issued by the Respondent notifying various vacancies in indenting
organisation. Since the case is related to advertisement which was issued
prior to 04.01.2021 hence intervention of this court is not warranted.

9. However, this Court recommends that SSC shall write to alt the
indenting organisations to implement Notification issued by MoSJE dated
04.01.2021 in letter and in spirit. As per Section 33 and 34 of Rights of
Persons with Disabilities Act, 2016, it is statutory duty of all the Government
Establishments to decide the issue of reservationﬂ,strictly in according to

MoSJE notification dated 04.04.2021. oo ¢
‘ FiDuaa . A\
b~ _
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Dated:06.12.2021 (Upma Srivastava)
Commissioner for

Vol
Persons with Disabilities
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to provide amended copy of form-16 for F.Y. 2018-19, F.Y 2013-20 and F.Y. 2020-
21 after showing necessary exemption as applicable to complainant during the

relevant financial years,

necessary explanation for non-adherence of preventive measures and guidelines
issued by various competent authority, particularly in the matter of PwD for causing

unnecessary harassment be sought.
to supply photocopy of APAR for year 2019 to the complainant.

necessary directions for passing decision on his representation dt 04 Jan 2021
against the remarks/entries made against APAR for the year 2019 be communicated

to complainant in specified time bound manners.

copies of written orders passed for assigning / allotment of official task during the
reporting year 2020-21 as requested by the complainant for completion/write of his

self-appraisal be provided.

the claim for re-imbursement of briefcase expenses be settled as the complainant is
fully entitied as per govt guidelines. Necessary explanation for non- adherence of
correct policy thereby causing harassment and incurring additional expenditure on
the same claim be sought. Necessary penalty on personnel found responsible in the

matter be imposed to compensate the complainant,

to settle his case for transfer of NSP subscription amount along-with admissible
interest amount into his newly allotted GPF Account No 1418911 at the earliest, All

other related matters pending in the case may also be got expedited.

to provide photocopy of pay bill register/copy of pay bills from Apr 2004 to till date as
requested by him to ascertain correctness 022.10.2021 NPS contribution alongwith

interest is correctly transferred into his newly allotted GPF account,

the responsibility for non-compliance be fixed and appropriate penalty recommended

to be imposed under the provisions of section 89 of the Act.



O I

2. The matter was taken up with the Respondent vide letter dated 23.08.2021 under
Section 75 of the RPwD Act, 2016.

3. In response, respondent vide letter dated 21.09.2021 inter-alia submitted comments

on the above poaints:

. case for posting out to non-signals unit had been considered and processed with

higher headquarters through proper channel and same was intimated to the

individual.

. the individual has been repeatedly asking the same details through his various
RTls to various agencies and it has repeatedly been informed to him that the ibid
documents of information are not held with this office. Also, the remarks on
Notings of the files while processing the administrative action against any
individual is in fiduciary capacity and hence exempted from disclosure under
section 8 (1) (e) of RTI Act 2005 which has also been ratified by DJIAG, HQ WC.

. during the entire COVID-19 period the office was managing the mandated tasks
with acute shortage of manpower. However, inspite of acute shortage of
manpower, the individual's request was considered being a “Divyangjan” and this
office exempted him from duties and allowed him to mark his attendance,
keeping in view of a case of demise of No 14272535, Late Shri Sushil Kumar
Choudhary, CSBO Gde-l of this unit, only fcr ensuring his own well being and
safety during the pandemic situation. The detailed justifications/ clarifications on

the issue as raised by the individual in this para are elaborated at para 7, 11

above.

. the individual has been intimated on many occasions that copy of Annual
Performance Assessment Report (APAR) cannot be provided to any individual.
However, the details of APAR will be or had been communicated to the individual

.

by the Reviewing Officer.



the individual has been informed that his representation had already been
forwarded to higher HQ through proper channel and the individual will be
intimated by The Records Signals directly being the competent authority. The ibid

directions are still awaited.

the individual is not entitled for Reimbursement for purchase of briefcase/ office

bag as per policy on the subject.

no such intimation regarding transfer to existing amount under NPS account of
the individual to newly created GPF account has been received by this office
from PCDA. Whenever, any direction on the subject will be received the case will

be processed accordingly.

the clarification remarks of PCDA received in this context are as under:- “In this
context it is intimated that the month wise statement in r/fo above named
individual may be downloaded through CRA-NSDL portal by login id and
password provided by NSDL. The transaction statement may be provided by this
office i.e. Pay Account Office in case of Individual's PRN is inactive of frozen.
Furthermore, it is submitted that the individual was also allowed to peruse all the
documents held in this office in this regards and that has already been perused

by the individual concerned.

Complainant vide rejoinder dated 05.10.2021 reiterated his grievance and requested

for conduct of early hearing in his matter.

After considering the respondent's reply dated 21.09.2021 and the complainant's

rejoinder, it was decided to hold a personal hearing in the matter and therefore, the case

was listed for personal hearing on 23.11.2021 but due to administrative exigencies, hearing

re-scheduled on 25.11.2021.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 25.11.2021. The following were present: /



B,

o Shri Rohtash Singh — complainant
e Lt Col. Vinay Khatri and Shri Prabhakar Kumar on behalf of respondent

Observation/Recommendations:

6.  Both the parties were heard.

7. Complainant raised issues related to posting of the complainant, concern for his

physical security and work from home during Covid lockdown.

8.  Complainant submits that he wants fo shift from his present location because
transport facility is not available at that location and hence it is very difficult for him to
commute to his place of work. Complainant wants to be posted to ‘N’ area where he was
previously posted. Further Complainant submits that he faces threat o his life. Complainant

also submits that during Covid lockdown he was forced to attend place of work and work

from home was not allotted to him.

9, Respondent submits that there is lack of transport facility available in ‘N’ area, where
Complainant is seeking transfer hence submission of the Complainant lacks reason. On the
issue of threat to life Respondent submits that he was offered residential accommodation
within Cantonment area, however he himself refused to avail of the residential facility. On

issue of attending office during Covid-19 lockdown, Respondent submits that he was asked

to come to office only to mark his presence.

10.  This Court recommends that the Respondent shall be posted 1o 'N' area so that the
Respondent can perform his duties efficiently and achieve desired results. During online
hearing Complainant also assured that he will have no problems which he might have to

face because of lack of public transport in the area.

11, On the issue of threat to life and security, this Complainant failed to answer as to
why he is not willing to avail of residential facility provided to him within the Cantonment
area. Therefore, this Court conbludes that the Complainant can approach the concerned
authorities within the Respondent establishment to raise his grievance and for possible

solutions. } /



2. On the issue of attendance during Covid-19 this Court brings the kind attention of the
Respondent to guidelines issued by DoPT. O.M. No. 11013/9/2014, dated 27.03.2020
exempted divyang employees of the government from attending office. Subsequent to this
O.M. DoPT continued to exempt divyang employees from attending office till 13.02.2021.
DoPT by OM dated 13.02.2021 issued instruction that attendance of all the employees is
imperative, without any exemption to any category of employees. Further by O.M. dated
19.04.2021, DoPT again exempted divyang employees from attending office. O.M. dated
19.04.2021 is further extended by latest O.M. dated 14.06.2021. Hence this Court

recommends that the Respondent shall take info consideration these guidelines for effective

implementation and adherence in future,

b
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(Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 08.12.2021






(CSS) at Centralised Pension Processing Call (CPPC) of the Bank, st Bandhinager since
22.09.2014.

The respondent further submitted that Smt Tiwari has made an online inter Circle
Transfer request on 29.11.2019 in the "spouse category" which resulted in her name heing
listed after the oider ICT applications in the "spouse Category". It is for this reason that her
name did not appear in the ICT list released in April 2020. The Bank has considered the transfer
request of Smt. Sudha Tiwari and approved the same vide common ICT order dated 1.04.2021.
It is pertinent to mention that the ICT order is approved against recruitment of new Batch of
Junior associates. However, the joining of new batch of Junior Associates is delayed on account
COVID 18 pandemic. As a resuft, she could not be relived. It is respectiuily submitted that Smt.
Sudha Tiwari has been relieved on 01.10.2021 from Ahmedabad Circle to Lucknow Circle.

The Competent Authority of the Bank approved the request and sanctioned sabbatical
leave to Smt Tiwari from 02.03.2020 to 24.02.2021 i.e. for 360 days vide approved note dated
04.03.2020. The terms and conditions for sanction of the sabbatical leave and its impact is
known to Smt Sudha Tiwari which is evident from the said letter made as per sabbatical leave
guidelines.

The respondent further submitted that Shri Diwedi has stated that on completion of her
approved sabbatical leave in February 2021 she resumed her office and as she was on leave
without pay for a long time she could not take further jeave. However, it is submitted that as per
Bank's circular guidelines for COVID-18 "Persons with disabilities (PWD DIVYANGJAN) were
exempted from attending office physically and were assigned "Work from Home" duties. The
above exemption was reviewed and extended from time to time based on COVID-19 threat
perception. Hence, the averment made by the applicant that Smt Sudha cannot take further
leave is devoid of merit as leave was not required to be availed due to "Work from Home" policy
of the Bank in respect of "Persons with disabilities (PWD-DIVYANGJAN) on account of
COVID-19 pandemic, subject to conditions specified in said policy.

4, The complainant vide his rejoinder dated 24.10.2021, submitted that State bank of India
management has considaring the relieving of his wife Smt. Sudha. Now the complainant is
requested to CCPD Court to pass an appropriate direction to the bank to convert sabbatical
leave fo work from home for the period during Covid-19.

Observations / Recommendations:

)] The Court received a reply from the complainant dated 24.10.2021, whereby the
complainant expressed his gratitude to SBI management for empathetically considering the
relieving of his wife Smt. Sudha. The compiainant informed that her transfer matter is now
resolved, but other issue is pending i.e conversion of Sabbatical leave to work from home for
the period during Covid-19.

i) This Court's appreciates the sympathetic view taken by the respondent. However, this
Court’s recommends that respondent may also consider the other issue raised by the
complainant in his rejoinder dated 24.10.2021.

i) Guidelines issued by DoPT are relevant in this matter. DoPT O.M. No. 11013/9/2014,
dated 27.03.2020 exempted divyang employees of the government from attending office.

Subsequent to this O.M. DoPT continued to exempt divyang employees from tending office till

2
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13.02.2021. DoPT by OM dated 13.02.2021 issued instruction that attendance of atl the
employees is imperative, without any exemption to any category of employees. Further by O.M.
dated 19.04.2021, DoPT again exempted divyang employees from attending office. O.M. dated
18.04.2021 is further extended by latest O.M. dated 14.08.2021 and is still in force.

Hence, this Court recommends that the Respondent shall convert the sabbatical leave of
the Complainant into 'work from home' during Covid-19 exemption period in accordance with
DOPT OMs mentioned in preceding paragraphs.

5. Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the
Compliance Report within 3 months from the date of the Order, it shall be presumed that
the Respondent has not complied with the Order and the issue will be reported to the
Parliament in accordance with Section 78 of Rights of Persons with Disabilities Act, 2016.

6. This case is disposed off. ’Jw/‘t\\faﬁ__
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(Upma Srivastava)
Commissioner for
ersons with Disabilities

Dated: 08.12.2021






The respondent further submitted that identification of sensitive and non sensitive posts
in Department of Fosts was categorized through Directorate, Department of Post in which he
staff working in CPC (PLI) was considered as most sensitive post and no relation (extension).

The respondent further submitted that the applicant has been transferred with due
procedure and with the existing rules. it is further submitted that the distance of his new posting
place Naraina sub post office is just 14 Kms from his earlier posting place i.e. Sambhar Lake

H.O.

Further it is also submitted that the complainant has filed on O.A no. 291/203/2021 in the
Hon'ble CAT Bench, Jaipur which is under hearing. Therefore, the respondent humbly
submitted that as per the fact the complainant transfer is just and proper and in accordance with

existing rules which doesn’t require any interference / reshuffle.

4 The complainant filed his rejoinder dated 20.09.2021 submitted the following facts:-
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5. Hearing: The case was heard via Video Conferencing by Commissioner for Persons

with Disabilities on 02.12.2021. The following were present.

i) Shri Madan Lal Gurjar: Complainant
i)y Shri Mohan Singh, Superintendent, Jaipur Gramin Mandal : Respondent

Observations /{ Recommendations:

) Complainant submits that his previous posting was Sambar lake post office and his new
place of posting is Narena post office. Distance between home and new place of posting — 23
KMs. At new place of posting washroom facility for Divyangjan is also not available. Further
Complainant submits that at another post office namely Fulera Post office is nearby to the
Complainant's home. Posts of LSG are vacant in Fulera post office. Complainant has sought

relief from this court to post him at Fulera post office.

i) Respondent submits that the Complainant is holding sensitive post. As per the transfer
policy of the establishment officers holding sensitive posts cannot be posfed at same place for
more than 3 years. Complainant completed his tenure of 3 years on 17.01.2021 and hence he
was transferred. Respondent further apprised this Court that the Complainant filed his
Complaint before Hon'ble Central Administrative Tribunal, Jaipur.









3. In response, Assistant Commissioner, central Goods & Services Tax, Delhi North vide

letter dated 17.09.2021 inter-alia submitted that the complainant had already approached the

" Central Administrative Tribunal, Principal Bench, New Delhi against his transfer order and the

Ld. Tribunal vide order dated 27.07.21 has dismissed the OA No. 1391/2021 as filed by the
complainant. Further, in case the complainant is aggrieved by the said order, he has to
approach the Hon'ble Delhi High Court. Moreover, the complainant has an All India Service

liability and can be posted anywhere throughout the country.

The respondent further submitted that officer remained posted in DG systems, Delhi
from 10.04.2018, prior to his transfer to DG Audit Kelkata Zonal Unit and he remained posted in

Delhi NCR since 28.08.2015.

The officer states that his son is mentally retarded since birth and it may be seen that the
officer, during the past 19 years, had remained posted at different places including a deputation
posting at Dhanbad (at Bharat Coking Coal Ltd. from 04.08.2009 to 27.09.2014), where the
officer had himself applied and joined voluntarily. The officer has been transferred to Kolkata
which is also a Class A city having all amenities and his transfer has been done on
administrative grounds by the competent authority after carefully going through all the facts and
as per the provisions of Transfer/Placement guidelines, 2018. The complainant is posted to a
place (Kolkata, a metro city} where his health issues as well as medical issues of his son can be

taken care very well.

The respondent further submitted that officer has been transferred to DG Audit Kolkata
ZU vide office order 82/2021 dated 15.07.2021 which is also a Class A city having all amenities
and his transfer is on administrative grounds done by the competent authority after carefully
going through all the facts and as per the provisions of Transfer/Placement guidelines, 2018.
Further, he is posted tc a place (Kolkata, 2 metro city) where his health issues as well as

medical issues of his son can be taken care very wall.

The respondent further submitted that the officer belongs to Central Services 9Grade A)
having all India Service iiability and he can be transferred/posted to any place in India any time
on his request or on administrative grounds as per the provisions of extant Transfer Placement
guidelines, 2018. The officer does not have any vested right to a place of posting and it is upto
the administration to decide posting of the officer as per the administrative requirement of the
department,

4. In response, the complainant filed their rejoinder by email dated 22.09.2021, and

submitted the following facts:

i) The entire comments given by the respondent are on the grounds that Gowvt is
legally empowered to transfer a Central Govt. Employee anywhere in the Country and that he
has no legal rights to challenge the same.

ii) All the case laws cited by the respondents are correct but limited to the Gowvt.
Employees not having “autistic” or “mentally retarded” children. The complainant further stated
that routine transfer of a Govt. employee cannot be questioned or challenged legally or on law
ground but the employees having autistic or disabled children are to be treated differently and
compassionately. They can’t be mechanically equated/treated at par with other normal cases.



5. Hearing: The case was heard via Video Conferencing by Commissioner for Persons

with Disabilities on 21.10.2021. The following were present:

) Shri Prashant Kumar Sinha- Complainant
ii) Shri Hanu Bhaskar, Advocate, and
Smt Pallabika Dutta, Joint Director—~ Respondent

Observations / Recommendations:

1. This Court is inundated with the Complaints related to the issue of transfer.
Consequently, this Court has an opportunity to look into the issues and examine the arguments
and objections filed by the Respondents in the past. This Court is seizing this opportunity to
delineate laws, guidelines and case laws relating to the issue of transfer of divyang employees.

2. First legislation which was enacted by the Parliament related to Persons with Disabilities
was Mental Health Act, 1987. The Act contained provisions related to guardianship of Persons
with Intellectual Disabilities. it fell short of addressing issue of discrimination with Persons with
Disabilities. Thereafter in 1995, Parliament enacted The Persons with Disabilities (Equal
Opportunities, Protection of Rights and Full Participation) Act, 1995. The 1995 Act was enacted
to fulfil obligations which arose out of International Instrument. In 1892 Economic and Social
Commission for Asia and Pacific Region adopted Proclamation on the Full and Effective
Participation and Equality of People with Disabilities. India was signatory to the Proclamation
and therefore, Act of 1995 was enacted. Some of the Objectives sought to be achieved by 1995

Act were

a. To fix responsibility of the state towards protection of rights, provision of medical
care, education, training, employment and rehabilitaticn of Persons with Disabilities,

b. To create barrier free environment for Persons with Disabilities,

c. To remove any discrimination against Persons with Disabilities in the sharing of

development benefits, vis-a-vis enabled persons
d. sharing of development benefits, vis-a-vis enabled persons

3. Thereafter, in year 2006, United Nations General Assembly adopted UN Cenvention on
Rights of Persons with Disabilities (CRPD’). India was one of the first countries to sign and
ratify the treaty. With ratification of the CRPD, it became obligation of the state to enact new law
in furtherance of the commitments under CRPD. In 20186, parliament enacted Rights of Persons
with Disabilities Act, 2016. Some of the objectives sought to be achieved by this new Act are —

(a) Respect for inherent dignity, individual autonomy including freedom to make
one's own choices and independence of person;

{(b) non-discrimination;

(c) full and effective participation and inclusion in society;

(d) respect for difference and acceptance of persons with disabilities as part of
human diversity and humanity;

(®) equality of opportunity;

) accessibility;

(@ equality between men and women;




(h) respect for the evolving capacities of children with disabilities and respect for the
right of children with disabilities to preserve their identities.

4, Enacting statute is first step towards achieving the aforesaid objectives. To achieve
these objectives in practical sense, executive formed certain guidelines from time to time
relating to different aspects of employment, for instance, recruitment, nature of duties, work

environment, promotion, transfer ete.

5. Since in this order this Court is concerned with issue of transfer only, hence it is
important to list different types of issues and objections which are raised by the respondent from
time to time and further to mention related provisions and case laws on the point.

6. Issues related to transfer and posting to divyang employees may be divided into three

categories -
a} Posting of divyang employee at native place,
b) Exemption from routine transfer of divyang employee,
¢) Posting of employee who serves as care giver of divyang dependant.

STATUTORY PROVISIONS AND GUIDELINES

7. a) ARTICLE 41 of INDIAN CONSTITUTION - The state shall make effective provisions
for securing the right to work, to education and to public assistance in cases of unemployment,

old age, sickness and disablement.

b) SECTION 20 (5) OF RPWD ACT, 2016 — Sub Section 5 of Section20 provides that
the appropriate government may frame policies for posting and transfer of employees with

disability.

c) SECTION 20 (2) OF RPWD ACT, 2016 — Sub Section 2 of Section 20 lays down that
government establishment shall provide reasonable accommodation, appropriate barrier free

and conducive environment to divyang employees.

d) O.M. No. 302/33/2/87 dated 15.02.1988 issued by Ministry of Finance - This O.M.
provides guidelines related to posting of Divyang employees at their native place and exemption
of such employees from routine transfer. This O.M. also provides that employees should not
even be transferred on promotion if vacancy exists in the same branch or in the same
town. Further, this O.M. provides that if it is not possible to retain Divyang employee at his
place of posting, due to administrative exigences, even then he must be kept nearest to his
original place and in any case he should not be transferred at far off or remote ptace of posting.

e) O.M. No. 14017/41/90dated 10.05.1990 issued by DoP&T— This O.M. provides that
employees belonging to Group C and D must be posted near to their native place.

f) O.M. No. 14017/16/2002 dated 13.03.2002 issued by DoP&T— This O.M. clarifies rule
laid down in OM. dated 10.05.1990. The said O.M. laid down that Government
employees belonging to Group C and Group D must be posted near to their native place. O.M.
of year 2002 further extended this rule for employees belonging to group A and B as well.



g) O.M. No. 36035/3/2013, dated 31.03.2014 issued by DoP&T -This O.M. lays down
certain guidelines for providing facilities to divyang employees of government establishments.
Under heading ‘H' of the O.M. two guidelines with respect to transfer and posting of divyang
employees are laid down. Firstly, it is laid down that divyang employees may be exempted from
rotational transfer and allowed to continue in the same job where they would have achieved the
desired performance. Secondly, the O.M. provides that at the time of transfer/promotion,
preference in place of posting may be given to the Persons with Disabilities subject to the

administrative constraints.

h) O.M. No. 42011/3/2014, dated 06.06.2014 issued by DoP&T ~This O.M. is related to
posting of government employees who is care giver of Divyang child. Considering challenges
which are faced by care giver of divyang child, this O.M. provides that care giver of divyang

child may be exempted from routine transfer/rotational transfer.

i) O.M. No. 42011/3/2014, dated 08.10.2018 issued by DoP&T — This O.M. extended the
scope of O.M. dated 08.06.2014. This O.M. lays down that government employee who serves
as main care giver of dependant daughter/son/parents/spouse/brother/sister may be exempted

from exercise of routine transfer.

ANALYSIS QOF THE PROVISIONS & GUIDELINES

8. It is noteworthy that even before Section 20(5) was conceptualised, DoP&T and other
departments of the government framed policies relating to exemption of divyang employees
from routine transfer and transfer at native place. As rightly laid down in DoP&T Q.M. dated
31.03.2014, focus behind exempting from routine transfer or behind giving preference in transfer
and posting is to provide an environment to divyang employee in which he can achieve the
desired performance and where their services can be optimally utilised. Combined reading of all
the guidelines further makes it clear that government's approach on the issue of transfer is
progressive and forward looking. in 1990 DoP&T issued O.M. exempting Group C and D
divyang employees from routine transfer. This was extended to Group A and B divyang
emplcyees in year 2002. Similarly, Ministry of Finance (MoF in short) created an exception for
divyang employees in year 1988, long before 2016 Act was enacted. MoF in O.M. dated
15.02.1988 went on to exempt divyang employees from routine transfer even in case of

promotion of such employee.

9. Even in case of employee who serves as care giver of divyang dependant, approach is
progressive. Till 2018, care giver of divyang dependent child was exempted from routine
transfer. By DoP&T OM dated 08.10.2018, divyang dependent spous;e/brother/sisfer!parents

were alsp added.

10. Objective behind exempting care giver must alsb be understood. DoP&T O.M. dated
06.06.2014, rightly lays down that rehabilitation of divyang dependant is indispensable process
which enables divyang person to reach and maintain physical, sensory, intellectual, psychiatric
and social functional levels. [f care giver of such person would be subjected to routine periodic
transfer, it will have adverse impact on the rehabilitation process of divyang dependent. [t is
certain that it is utmost duty of the government employee to serve with utmost dedication,
however, this fact does not take away his right to take care of his divyang dependent. Hence,
objective behind DoP&T guidelines is to strike balance between the two aspects



OBJECTIONS AND [SSUES: RAISED BY RESPONDENTS IN PREVIOUS SIMILAR
COMPLAINTS BEFORE THIS COURT AND CASES BEFORE HONBLE HIGH COURTS,

CENTRAL ADMINISTRATIVE TRIBUNALS

11. ISSUE - Exempting divyang employee from transfer if Service Rules prescribe for

mandatory transfer.

12. A case was filed before Hon'ble Delhi High Court in which Respondent Bank submitted
that divyang employee cannot be exempted from routine transfer at remote rural branch
because as per Service Rules for promotion every employee has to serve for fixed period at
rural branch. ANJU MEHRA v. CANARA BANK; W.P. (C ) 7927/2020, judgment dated

05.11.2020

13. Court did not accept the contentions forwarded by the Respondent Bank and held that
divyang employee must be exempted from routine transfer and posting at rural location. Court
relied upon DoP&T O.M. dated 31.03.2014 and held that divyang employee must be exempted
from routine transfer. Court also relied upon O.M. No. 69/2018 dated 13.12.2018 issued by
Canara Bank, whereby divyang employees with disability percentage of 65% or above are

exempted from mandatory service at rural location.

14. ISSUE - Since, transfer is an incidence of service should employee follow transfer

Orders without exception?

15.  This issue is often raised by the Respondents. Hon’ble Delhi High Court answered this
issue in ANJU MEHRA v. CANARA BANK:; W.P. (C ) 7927/2020, judgment dated 05.11.2020.
Court held that this principle is not applicable in cases pertaining to transfer of divyang
employees. Court held that when employee is agitating his rights under RPwD Act, 2016 or
PwD Act, 1895, principles of general nature are not applicable in such cases because both Acts

are enacted in furtherance of international commitments and to ensure equal treatment to

Persons with Disabilities.

16. ISSUE — Can an employee be exempted if he was intimated about transferable nature of

the job at the stage of joining?

17. Respondents often submit that the employee was intimated at the time of initial
recruitment about transferable nature of the job hence, he cannot be exempted from transfer. To
support this contention Respondents, rely upon case laws of Hon'ble Supreme Court. Hon'’ble
Court in UNION OF INDIA v. S.L. ABBAS (AIR 1993 SC 2444) and in B.VARDHA RAO v.
STATE OF KARNATAKA (AIR 1989 SC 1955) held that transfer is incidence of service and
Courts must not interfere in transfer issues unless such transfer is vitiated by mala fides or is

made in violaticn of transfer policy.

18. The contention has been rejected by various High Courts. Hon'ble High Court of Madhya
Pradesh in SUDHANSHU TRIPATHI v. BANK OF INDIA; W.P. No. 148/2017: judgment dated
27.04.2018, hon'ble High Court of Delhi in V.K. BHASIN v. STATE BANK OF PATIALA; LPA
No. 74/2005. iudgment dated 03.08.2005 and Hon’ble Central Administrative Tribunal in
PRADEEP KUMAR SRIVASTAVA v. CENTRAL BUREAU OF INVESTIGATION: OA No
2933/2017. Order dated 08.02.2018held that law laid down inS.L. ABBAS and B. VARDHA RAO
is not applicable in the cases related to transfer of Divyang employees. Courts held that transfer
policies framed by various government establishments are framed to cover normal
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circumstances. When divyang employee is challenging his transfer under RPwD Act, 2016 or
PwD Act, 1995 or various guidelines which are passed from time to time, such challenge is
under special statutes which are enacted in furtherance of international commitments. Further,
Courts also laid down that when transfer policy is silent on some issue, then government
establishment is bound to follow statutory provisions and government guidelines on such issue.
Court further laid down that when transfer is not challenged under transfer policy, government
establishment is bound to consider the exclusive/special circumstances prevailing at the time of

effecting the transfer of the government employee.

19. In V.K. BHASIN judgment, Delhi High Court also held that thrcugh in transfer matters
Court does not sit as Court of appeal, but Court cannot also lose sight of special legislation,
rules and O.Ms. enacted for Divyangjan because objective of these provisions and O.Ms. is to
fulfil the international commitments and give equal treatment to Persons with Divyangjan.

20. ISSUE — Various O.Ms. related to transfer & posting of divyang employees are of

recommending nature and are not binding on the government establishments,

21 Central Administrative Tribunal in PRADEEP KUMAR SRIVASTAVA Case, while relying
upon the judgments of Hon'ble Supreme Court in judgments of Hon’ble Supreme Court
delivered in SWARAN SINGH CHAND v. PUNJAB STATE ELECTRICITY BOARD; (2009) held
that when executive instructions confer special privileges with respect to special circumstances,
such guidelines will have to be adhered to and followed by the government establishment as a
model employer. Needless to say that all these guidelines are also framed in furtherance of

Article 41 of indian Constitution.

22. ISSUE-In case if employee who is care giver of divyang dependent is transferred at any
place which has good medical facilities, whether exemption guidelines wouid not be applicable?

23. O.Ms. dated 06.06.2014 and dated 08.10.2018 and hon’ble CAT Order in PRADEEP
KUMAR SRIVASTAVA provide guiding principles on this issue. In this judgment tribunal
analysed O.M. dated 06.06.2014 and distinguished between ‘medical facilities’ and ‘support
system’. In O.M. dated 06.06.2014 and 08.10.2018 avaiiability of meclical faciiities is not the
criterion for determining issue of exemption of transfer. As per the two O.Ms. criterion or point of
focus is 'rehabilitation process’ of the divyang child. Support system and rehabilitation are
indispensable process which help divyang to maintain physical, psychological and social levels.
Support system does not only mean availability of doctors and medicines, O.M. dated
06.06.2014 provides meaning of 'support system’ as a system which comprises of preferred
linguistic zones, school/academic levels, administration, neighbours, tufors, special educators,
friends and medical facilities. It is certain from the plain reading of the O.M. that medical
facilities are just one component of ‘support system’. Reason for exempting care giver of
divyang dependent is to provide conducive and caring environment and not just medical
facilities. Needless to say that when care giver would be subjected to exercise of routine

transfer, it will cause displacement of the divyang dependent as well. Hence, O.M. provides for

exemption from routine transfer.

24. It is also to be noted that O.M. dated 06.06.2014 has now been replaced by O.M. dated
08.10.2018, however, O.M. of 06.06.2014 is still relevant to understand the reason for
exempting care giver from routine transfer. Moreover, in 08.10.2018 O.M. criterion for




exemption has been kept the same, i.e. rehabilitation, change is only made in persons who can

be considered as ‘dependant’.

25. Other provisions which are helpful in understanding the intent of Rights of Persons with
Disabilities Act, 2016 are -;

4. Women and children with disabilities.—(1) The appropriate Government and the
local authorities shail take measures to ensure that the women and children with
disabilities enjoy their rights equally with others. (2) The appropriate Government and
local authorities shall ensure that all children with disabilities shall have right on an equal
basis to freely express their views on all matters affecting them and provide them

appropriate support keeping in view their age and disability.”

16. Duty of educational institutions.—The appropriate Government and the local
authorities shall endeavour that all educational institutions funded or recognised by them

provide inclusive education to the children with disabilities

24. Social security—(1) The appropriate Government shall within the limit of its
economic capacity and development formulate necessary schemes and programmes to
safeguard and promote the right of persons with disabilities for adequate standard of
living to enable them to live independently or in the community. Provided thaf the
quantum of assistance to the persons with disabilties under such schemes and
programmes shall be at least twenty-five per cent. higher than the similar schemes

applicable to others.

27. Rehabilitation.—(1) The appropriate Government and the local authorities shall
within their economic capacity and development, undertake or cause to be undertaken
services and programmes of rehabilitation, particularly in the areas of health, education

and employment for all persons with disabilities.

38. Special provisions for persons with disabilities with high support—(1) Any
person with benchmark disability, who considers himself to be in need of high support, or
any person or organisation on his or her behalf, may apply to an authority, to be notified

by the appropriate Government, requesting to provide high support.

2(d) - “care-giver” means any person including parents and other family Members who
with or without payment provides care, support or assistance to a person with disability.

26. Intention of RPwD Act, 2016 is reflected in above mentioned provisions of the Act.
These provisions makes it clear that legistature intended to provide supporting environment in
terms of health, education, social and psychological support. Hence, O.M. dated 08.10.2018,
which provides for exemption of care giver of divyang dependent is framed to achieve intentions
and objectives of Rights of Persons with Disabilities Act, 2016 and hence these guidelines are

binding on the government establishments.

SOME OTHER CASE LAWS ON THE ISSUE OF TRANSFER OF DIVYANG EMPLOYEE

27. Indian Overseas Bank v. The Chief Commissioner for Persons with Disabilities; Civil Writ
Petition No. 14118/2014: judament of Hon'ble High Court of Rajasthan, dated 24.04.2017 — In
this case divyang employze of the Bank was initially posted in Jaipur. Later he~was promoted
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and posted to Mumbai. He approached Chief Commissioner for Persons with Disabilities
(‘CCPD' in short) for retention in Jaipur. CCPD by its Order dated 01.04.2014 recommended for
retention of the employee in Jaipur. Bank failed to implement the Order of CCPD. Employee
approached Hon'ble High Court for implementation of CCPD Order. Bank challenged CCPD
Order and opposed the petition and contended that promotion policy provides for transfer on
promotion of the employees. Court rejected the bank's contention and held that grievance of
divyang employees must be considered with compassion, understanding and expediency.
Hon'ble Court held that the employee must be retained in Jaipur branch even after promotion.

28. Samrendra Kumar Singh v. State Bank of India; Writ Petition No. 5695/2013; judgment
dated 17.01.2014 — In this case Petitioner, a divyang employee of the Respodnent bank, was
posted in Ranchi. Thereafter, he was promoted and was posted in Daltonganj, Jharkhand.
Petitioner approached hon'ble High Court for quashing of transfer orders and retention in
Ranchi. Respondent bank relied upon its transfer policy and contended that at the time of
promotion employees are transferred. Further it was contended that O.Ms. issued by various

ministries and departments are of directory nature and are not binding. Hon'ble High Court
rejected Respondent bank’s contentions and relied upon Ministry of Finance O.M. dated
15.02.1998 and DoP&T O.Ms. dated 10.05.1990 and 13.03.2002. Hon'ble Court quashed
transfer Orders issued by the Respondent bank and directed for employee’s retention in Ranchi.

PRESENT CASE

2.  Complainant submits that his son is autistic. Further by order dated 15.07.2021,he was
transferred to Kolkata from New Delhi. Before 15.07.2021, he was posted in New Delhi since
September 2015. Further, the Complainant submits that he made representation before the
Respondent to cancel his transfer Orders and to retain him in New Dethi, however the same has

been rejected.

30. Respondent refuted the claims of the Compiainant and submits that in past he has been
posted at various locations and was posted in Dhanbad which is remote location. Moreover,
Complainant raised the same issue before Central Administrative Tribunal, New Delhi which

was decided Order dated 27.07.2021.

31 This Court had an opportunity to peruse Order of Hon'ble CAT, New Delhi dated
27.07.2021. In Para 5 of the Order Hon'ble CAT dismissed the Complainant's application and
held that O.M. dated 17.11.2014 are directory in nature. The issue of O.M. being directory in
nature and hence whether such O.Ms. need to be followed or not is well settled by virtue of
Hon'ble CAT Order delivered in PRADEEP KUMAR SRIVASTAVA v. CENTRAL BUREAU OF
INVESTIGATION: OA No 2233/2017, Order dated 08.02.2018and by virtue of judgments of
Hon'ble Supreme Court delivered in SWARAN SINGH CHAND v PUNJAB STATE
ELECTRICITY BOARD; (2009). Central Administrative Tribunal in PRADEEP KUMAR

SRIVASTAVA Case, while relying upon the judgments of Hon'ble Supreme Court in judgments
of Hon'ble Supreme Court delivered in SWARAN SINGH CHAND w. PUNJAB STATE

ELECTRICITY BOARD: (2009) held that when executive instructions confer special privileges
with respect to special circumstances, such guidelines will have to be adhered to and followed

by the government establishment as a model employer. Needless to say that all these
guidelines are also framed in furtherance of Article 41 of Indian Constitution.



32 It is evident from plain reading of the Hon’ble CAT Order that the judgments delivered by
Hon’ble Supreme Court, Hon'ble High Courts and Hon'ble Central Administrative Tribunals were
not brought to the notice of the Hon'ble Central Administrative Tribunal.

33.  This Court recommends that the Respondent shall implement the guidelines issued by
Government delineated above in its letter and spirit and shall abide by the judgments of Hon'bie
Supreme Court, Hon’ble High Courts and Hon'ble Centrai Administrative Tribunals mentioned in
preceding paragraphs. This Court recommends that the Respondent shali exempt the
Complainant from transfer to Kolkata from New Delhi so that the Complainant can take care of

his autistic child.

34. Respondent is directed to submit the Compliance Report of thfs Order within 3
months from the date of this Order. In case the Respondent fails to submit the
Compliance Report within 3 months from the date of the Order, it shali be presumed that
the Respondent has not complied with the Order and the issue will be reported to the
Parliament in accordance with Section 78 of Rights of Persons with Disabilities Act, 2016.

35. This case is disposed off. &,\/ (%

{Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 08.12.2021
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3. Hearing: The case was heard via Video Conferencing by Commissioner for Persons with
Disabilities on 02.11.2021. The following were present:

iy Shri Abdul Hameed: Complainant

iiy Shri Prem Kumar, Chairman Recruitment Cell: Respondent

Observations / Recommendations:

1. This Court is inundated with the Complainis related to the issue of transfer.
Consequently, this Court has an opportunity to look into the issues and examine the arguments
and objections filed by the Respondents in the past. This court is seizing this opportunity to
delineate laws, guidelines and case laws relating to the issue of transfer of divyang employees.

2. First legislation which was enacted by the Parliament related to Persons with Disabilities
was Mental Health Act, 1987. The Act contained provisions related to guardianship of Persons
with Intellectual Disabilities. It fell short of addressing issue of discrimination with Persons with
Disabilities. Thereafter in 1995, Parliament enacted The Persons with Disabilities (Equal
Opportunities, Protection of Rights and Full Participation) Act, 1985. The 1995 Act was enacted
to fulfil obligations which arose out of International Instrument. In 1992 Economic and Social
Commission for Asia and Pacific Region adopted Proclamation on the Full and Effective
Participation and Equality of People with Disabilities. India was signatory to the Proclamation
and therefore, Act of 1995 was enacted. Some of the Objectives sought to be achieved by 1995

Act were

a. to fix responsibility of the state towards protection of rights, provision of medical care,
education, training, employment and rehabilitation of Persons with Disabilities,

b. To create barrier free environment for Persons with Disabilities,

c. To remove any discrimination against Persons with Disabilities in the sharing of

development benefits, vis-a-vis enabled persons

3. Thereafter, in yaar 2006, United Nations General Assembly adopted UN Convention on
Rights of Persons with Disabilities (CRPD’). India was one of the first countries to sign and
ratify the treaty. With ratification of the CRPD, it became obligation of the state to enact new law
in furtherance of the commitments under CRPD. In 2016, parliament enacted Rights of Persons

with Disabilities Act, 2016. Some of the objectives sought to be achieved by this new Act are —

(a) Respect for inherent dignity, individual autonomy including freedom to make one’s
own choices and independence of person,

(b) non-discrimination;

(c) full and effective participation and inclusion in society;

(d) respect for difference and acceptance of persons with disabilities as part of human
diversity and humanity,

() equality of opportunity;

(f)  accessibility;

() equality between men and women;

(h) respect for the evolving capacities of children with disabilities and respect for the
right of children with disabilities fo preserve their identities.




4. Enacting statute is first step towards achieving the aforesaid objectives. To achieve
these objectives in practical sense, executive formed certain guidelines from time to time
relating to different aspects of employment, for instance, recruitment, nature of duties, work

environment, promotion, transfer etc.

5. Since in this order this Court is concerned with issue of transfer only, hence it is
important to list different types of issues and objections which are raised by the respondent from
time to time and further to mention related provisions and case laws on the point.

B. Issues related to transfer and posting to divyang employees may be divided into three

categories -,
a) Posting of divyang employee at native place,
b) Exemption from routine transfer o® divyang employee,
c) Posting of employee whc serves as care giver of divyang dependant.

STATUTORY PROVISIONS AND GUIDELINES

7. a) ARTICLE 41 of INDIAN CONSTITUTION - The state shall make effective
provisions for securing the right to werk, to education and to public assistance in cases of

unemployment, old age, sickness and disablement.

b) SECTION 20 {5) OF RPWD ACT, 2016 — Sub Section 5 of Section20 provides
that the appropriate government may frame policies for posting and transfer of employees with

disability.

c) SECTION 20 (2) OF RPWD ACT. 2016 — Sub Section 2 of Section 20 lays down
that government establishment shall previde reasonable accommodation, appropriate barrier

free and conducive environment to divyang employees.

d) Q.M. Nbo. 302/33/2/87 daled 15.02.1988 issued by Ministry of Finance - This
O.M. provides guidelines related to posting of Divyang employees at their native place and
exemption of such employees from routine transfer. This O.M. also provides that employees
should not even be transferred on promotion if vacancy exists in the same branch or in the
same town. Further, this O.M. provides that if it is not possible to retain Divyang employee at
his place of posting, due to administrative exigerces, even then he must be kept nearest to his
original place and in any case he should not be transferred at far off or remote place of posting.

e) O.M. No. 14017/41/90dated 10.05.1990 issued by DoP&T- This O.M. provides
that employees belonging to Group C and D must be posted near to their native place.

) O.M. No. 14017/16/2002 dated 13.03.2002 issued by DoP&T- This O.M. clarifies
rule laid down in O.M. dated 10.05.1980. The said O.M. laid down that Government
employees belonging to Group C and Group D must be posted near to their native place. O.M.
of year 2002 further extended this rule for employses belonging to group A and B as well.

q) O.M. No. 36035/3/2013, dated 31.03.2014 issued by DoP&T —This O.M. lays
down certain guidelines for providing facilties to divyang employees of government
establishments. Under heading ‘H' of the O.M. two guidelines with respect to transfer and
posting of divyang employees are laid down. Firstly, it is laid down that divyang employees ma
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be exempted from ratational transfer and allowed to continue in the same job where they would
have achieved the desired performance. Secondly, the O.M. provides that at the time of
transfer/promotion, preference in place of posting may be given to the Persons with Disabilities

subjact to the administrative constraints.

h) O.M. No. 42011/3/2014, dated 06.06.2014 issued by DoP&T -This O.M. is
related to posting of government employees who is care giver of Divyang child. Considering
challenges which are faced by care giver of divyang child, this O.M. provides that care giver of
divyang child may be exempted from routine transfer/rotational transfer.

i) O.M. No. 42011/3/2014, dated 08.10.2018 issued by DoP&T - This O.M.
extended the scope of O.M. dated 06.06.2014. This O.M. lays down that government employee
who serves as main care giver of dependant daughter/son/parents/spouse/brother/sister may be

exempted from exercise of routine transfer.

ANALYSIS OF THE PROVISIONS & GUIDELINES

8. It is noteworthy that even before Section 20(5) was conceptualised, DoP&T and other
depariments of the government framed policies relating to exemption of divyang employees
from routine transfer and transfer at native place. As rightly laid down in DoP&T O.M.dated
31.03.2014, focus behind exempting from routine transfer or behind giving preference in transfer
and posting is to provide an environment to divyang employee in which he can achieve the
desired performance and where their services can be optimally utilised. Combined reading of all
the guidelines further makes it clear that government's approach on the issue of transfer is
progressive and forward looking. In 1990 DoP&T issued O.M. exempting Group C and D
divyeng employees from routine transfer. This was extended to Group A and B divyang
employees in year 2002. Similarly, Ministry of Finance (MoF in short} created an exception for
divyang employees in year 1988, long before 2016 Act was enacted. MoF in O.M. dated
15.02.1988 went on to exempt divyang employees from routine transfer even in case of

promotion of such employze.

8. Even in case of employee who serves as care giver of divyang dependant, approach is
progressive. Till 2018, care giver of divyang dependent child was exempted from routine
trans‘er. By DoP&T OM dated 08.10.2018, divyang dependent spouse/brother/sister/parents

were alsc added.

10Q. Objective behind exempting care giver must also be understood. DoP&T O.M. dated
06.06.2014, rightly lays down that rehabilitation of divyang dependant is indispensable process
which enables divyang person to reach and maintain physical, sensory, intellectual, psychiatric
and social functional levels. If care giver of such person would be subjected to routine periodic
transfer, it will have adverse impact on the rehabilitation process of divyang dependent. it is
certain that it is utmost duty of the government employee to serve with utmost dedication,
however, this fact does not take away his right to take care of his divyang dependent. Hence,
objective behind DoP&T guidefines is to strike balance between the two aspects.

OBJECTIONS AND ISSUES RAISED BY RESPONDENTS IN PREVIOUS SIMILAR
COMPLAINTS BEFORE THIS COURT AND CASES BEFORE HONBLE HIGH COURTS,

CENTRAL ADMINISTRATIVE TRIBUNALS




11, I1SSUE - Exempting divyang employee from transfer if Service Rules prescribe for
mandatory transfer.

12, A case was filed before Hon’ble Delhi High Court in which Respondent Bank submitted
that divyang employee cannot be exempted from routine transfer at remote rural branch
because as per Service Rules for promotion every employee has to serve for fixed period at
rural branch. ANJU MEHRA v. CANARA BANK: W.P. (C ) 7927/2020, judgment dated
05.11.2020

13. Court did not accept the contentions forwarded by the Respondent Bank and held that
divyang employee must be exempted from routine transfer and posting at rural location. Court
relied upon DoP&T O.M. dated 31.03.2014 and held that divyang employee must be exempted
from routine transfer. Court also relied upon O.M. No. 89/2018 dated 13.12.2018 issued by
Canara Bank, whereby divyang employees with disability percentage of 65% or above are

exempted from mandatory service at rural location.

14. ISSUE - Since, transfer is an incidence of service should employee follow transfer

Orders without exception?

15.  This issue is often raised by the Respondents. Hon'ble Delhi High Court answered this
issue i1 ANJU MEHRA v. CANARA BANK; W.P. (C ) 7927/2020, judgment dated 05.11.2020.
Court held that this principle is not applicable in cases pertaining to transfer of divyang
employees. Court held that when employee is agitating his rights under RPwD Act, 2016 or
PwD Act, 1995, principles of general nature are not applicable in such cases because both Acts

are enacted in furtherance of international commitments and to ensure equal treatment to

Persons with Disabilities.

16. ISSUE - Can an employee be exempted if he was intimated about transferable nature of

the job at the stage of joining?

17. Respondents often submit that the employee was intimated at the time of initial
recruitment about transferable nature of the job hence, he cannot be exempted from transfer. To
support this contention Respondents, rely upon case laws of Hor'ble Supreme Court. Hon'ble
Court in UNION OF INDIA v. S.L. ABBAS (AIR 1993 SC 2444) and in B.VARDHA RAQ v.
STATE OF KARNATAKA (AIR 1989 SC 1955) held that transfer is incidence of service and
Courts must not interfere in transfer issues unless such transfer is vitiated by mala fides or is

made in violation of transfer policy.

18. The contention has been rejected by various High Courts. Hon'ble High Court of Madhya
Pradesn in SUDHANSHU TRIPATH! v. BANK OF INDIA; W.P. No. 148/2017; judgment dated
27.04.2018, hon'ble High Court of Delhi in V.K. BHASIN v. STATE BANK OF PATIALA; LPA
No. 74/2005. judament dated 03.08.2005 and Hon'ble Central Administrative Tribunal in
PRADEEP KUMAR SRIVASTAVA v. CENTRAL BUREAU OF INVESTIGATION; OA No
9933/2017. Order dated 08.02.2018held that law laid down inS.L. ABBAS and B. VARDHA
RAQis not applicable in the cases related to transfer of Divyang employees. Courts held that
transfer policies framed by various government establishments are framed to cover normal

circumstances. When divyang employee is challenging his transfer under RPwD Act, 2016 or
PwD Act 1995 or various guidelines which are passed from time to time, such challenge is
under special statutes which are enacted in furtherance of international commitments. Further,



Courts also laid down that when transfer policy is silent on some issue, then government
establishment is bound to follow statutory provisions and government guidelines on such issue.
Court further laid down that when transfer is not challenged under transfer policy, government
establishment is bound to consider the exclusive/special circumstances prevailing at the time of

effecting the transfer of the government employee.

18. In V.K. BHASIN judgment, Delhi High Court also held that through in transfer matters
court dogs not sit as court of appeal, but court cannot also lose sight of special legislation, rules
and Q.Ms. enacte'd for Divyangjan because objective of these provisions and O.Ms. is to fulfil
the international commiitments and give equal treatment to Persons with Divyangjan.

20. ISSUE ~ Various O.Ms. related to transfer & posting of divyang employees are of

recommending nature and are not binding on the government establishments.

21. Central Administrative Tribunal in PRADEEP KUMAR SRIVASTAVA Case, while relying
upon the judgments of Hon'ble Supreme Court in judgments of Hon'ble Supreme Court
delivered in SWARAN SINGH CHAND v. PUNJAB STATE ELECTRICITY BOARD: (2009) held
that when executive instructicns confer special privileges with respect to special circumstances,
such guidelines will have to be adhered to and followed by the government establishment as a
model employer. Needizss to say that all these guidelines are also framed in furtherance of

Article 41 of Indian Constitution.

22. ISSUE~In case if employee who is care giver of divyang dependent is transferred at any
place which has good madical facilities, whether exemption guidelines would not be applicable?

23.  O.Ms. dated 06.36.2014 and dated 08.10.2018 and hon’ble CAT Order in PRADEEP
KUMAR SRIVASTAVA provide guiding principles on this issue. [n this judgment tribunal
analysed O.M. dated 06.06.2014 and distinguished between ‘medical facilities’ and 'support
system’. In Q.M. dated 06.06.2014 and 08.10.2018 availability of medical facilities is not the
criterion for determining issue of exemption of transfer. As per the two O.Ms. criterion or point of
focus is ‘rehabilitation process' of the divyang child. Support system and rehabilitation are
indispensable process which help divyang to maintain physical, psychological and social levels.
Support system does not only mean availability of doctors and medicines, O.M. dated

06.06.2014 provides meaning of ‘support system’ as a system which comprises of preferred
linguistic zones, school/academic levels, administration, neighbours, tutors, special educators,
friends and medical facilities. It is certain from the plain reading of the O.M. that medical
facilities are just one component of ‘support system'. Reason for exempting care giver of
divyang dependent is to provide conducive and caring environment and not just medical
facilities. Needless to say that when care giver would be subjected to exercise of routine
transfer, it will cause displacement of the divyang dependent as well. Hence, O.M. provides for

exemption from routine transfer.

24. it is also to be noted that O.M. dated 06.06.2014 has now been replaced by O.M. dated
08.10.2018, however, O.M. of 06.06.2014 is still relevant to understand the reason for
exempting care giver from routine transfer. Moreover, in 08.10.2018 O.M. criterion for
exemption has been kept the same, i.e. rehabilitation, change is only made in persons who can

be considered as ‘'dependant’.



25, Cther provisions which are helpful in understanding the intent of Rights of Persons with
Disabilities Act, 2016 are -:

4. Women and children with disabilities.—(1) The appropriate Government and the
local authorities shall take measures to ensure that the women and children with
disabilities enjoy their rights equally with others. (2) The appropriate Government and
local authorities shalf ensure that all children with disabilities shall have right on an equal
basis to freely express their views on all matters affecting them and provide them
appropriate support keeping in view their age and disability.”

16. Duty of educational institutions.—The appropriate Government and the local
authorities shall endeavour that all educational institutions funded or recognised by them

provide inclusive education to the children with disabilities

24. Social security—(1) The appropriate Government shall within the limit of its
economic capacity and development formulate necessary schemes and programmes to
safeguard and promote the right of persons with disabilities for adequate standard of
living to enable them to five independently or in the community: Provided that the
quantum of assistance to the persons with disabilities under such schemes and
programmes shall be at least twenty-five per cent. higher than the similar schemes

applicabie to others.

27. Rehabilitation—(1) The appropriate Government and the local authorities shall
within their econiomic capacity and development, undertake or cause to be undertaken
services and programmes of rehabilitation, particularly in the areas of health, education

and employment for all persons with disabilities.

38. Special provisions for persons with disabilities with high support—(1) Any
person with benchmark disability, who considers himseif to be in need of high support, or
any person or organisation on his o~ her behalf, may apply to an authority, to be notified

by the appropriate Government, regJesting to provide high support.

2(d) - “care-giver” means any person including parents and other family Members who
with or without payment provides care, support or assistance to a person with disability.

2€. intention of RPwD Act, 2016 is reflected in above mentioned provisions of the Act.
These provisions makes it ciear that legislature intended to provide supporting gnvironment in
terms of health, education, social and psychological support. Hence, O.M. dated 08.10.2018,
which provides for exemption of care giver of divyang dependent is framed to achieve intentions
and objectives of Rights of Persons with Disabilities Act, 2018 and hence these guidelines are

binding on the government establishments.

SOME OTHER_CASE LAWS ON THE ISSUE OF TRANSFER OF DIVYANG EMPLOYEE

27. Indian Overseas Bank v. The Chie’ Commissioner for Persons with Disabilities: Civil Wit
Petition No. 14118/2014; judgment of Hon'sle High Court of Rajasthan. dated 24.04 2017 — In
this case divyang employee of the Bank was initially posted in Jaipur. Later he was promoted
and posted to Mumbai. He approached Chief Commissioner for Persons with Disabilities
(‘CCPD’ in short) for retention in Jaipur. CCPD by its Order dated 01.04.2014 rec ended for
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retention of the employee in Jaipur. Bank failed to implement the Order of CCPD. Employee
approached Hon'ble High Cou+t for implementation of CCFD Order. Bank challenged CCPD
Order and opposed the petition and centended that promotion policy provides for transfer on
promotion of the employees. Court rejected the bank’s conzention and held that grievance of
divyang employees must be considered with compassion, understanding and expediency.
Hon'ble Court held that the employee must be retained in Jaipur branch even after promation.

28. Samrendra Kumar Singh v. State Bank_of India; Writ Petition No. 5695/2013; judgment
dated 17.01.2014 — In this case Petitioner, a divyang employee of the Respondent bank, was
posted in Ranchi. Thereafter, he was promoted and was posted in Daltonganj, Jharkhand.
Petitioner approached hon’ble High Court for quashing of transfer orders and retention in
Ranchi. Respondent bank relied upon its transfer policy and contended that at the time of
promotion employees are transferred. Further it was contended that O.Ms. issued by various
ministries and departments are of directory nature and are not binding. Hon'ble High Court
rejected Respondent bank’s contentions and relied upon Ministry of Finance O.M. dated
15.02.1998 and DoP&T O.Ms. dated 10.05.1990 and 13.23.2002. Hon'ble Court quashed
transfer Qrders issued by the Respondent bank and directed for employee’s retention in Ranchi.

PRESENT CASE

2. In the present case, employee of the Respondent establishment is care taker of his 4
brothers who are 100% Visually Impaired. Case of the Complainant falls under O.M. No.
42011/3/2014, dated 08.10.2018 issued by DoP&T. This O.M. lays down that government
employee who serves as  main care giver of dependant
daughter/son/parents/spouse/brother/sister may be exempted from exercise of routine transfer.
Objective of the O.M. is to provide an environment to the employee where he can take adequate

care of his dependants and also perform his job efficiently.

30. This Court recommends that the employae of the Respondent establishment on whose
behalf the Complaint is filed may be transferred to his native place, i.e. Jaipur where divyang
dependants of the employee reside so that the employee may be able to take care of the

divyang dependants.

31. During online hearing Respondent informed this Ccurt that grievance was not filed
before the Respondent establishment. Hence this Court is forwarding copy of Complaint
received from the Complainant along with this Order for effective implementation of this Order

and Government guidelines.

32. Respondent is directed to submit the Compliance Report of this Order within 3
months from the date of this Order. In case the Respondent fails to submit the
Compliance Report within 3 months from the date of the Order, it shall be presumed that
the Respondent has not complied with the Order and the issue will be reported to the
Parliament in accordance with Section 78 of Rights of Persons with Disabilities Act, 2016.

This case is disposed off. U ’\j 4,0 O

(Upma Srivastava)
Commissicner for
ersons with Disabilities

Dated: 08.12.2021






Division by office of the Chief Postmaster General, Trivandrum dated 21.1.2020 and was posted
at Kahangad Head Post Office, based on his request. This was the first choice of the official and
he claimed it to be near to his place. The complainant preferred to choose Kanhangad despite
the fact that post of Postmaster Vellarikundu was vacant.

The respondent further submitted that it is true that the complainant submitted a
representation seeking transfer to Vellarikundu on 23.03.2021. This was considered by the
Transfer and placement Committee but not recommended as the post of LSG SPM at
Vellarikundu was not vacant. The post at Vellarikundu was already filled up on 22.07.2020 and

posting given to other official who had requested for the same.

The respondent further submitted that it is true that the complainant is having 50%
Locomotors disability as per the records submitted by him. The complainant had an option for
applying for the post at Vellarikundu at the time he made the request for Kanhangad Head Post
Office, as on that date, the post at Vellarikundu was vacant. In the request submitted he had
specifically requested to consider him for this first choice Kanhangad Head Office (the second
choice Kasaragod HO} which was near to his place and hence he was considered for the same.

The respondent further submitted that the complainant was considered but not
recommended as the post at Vallarikundu was not vacant. The incumbent of the post of
Vellarikundu had joined on 30.07.2020 and had not completed one year in the post. The
Superintendent of Post Offices, Kasaragod, who is the controlling officer of the official, had not
recommended the case on administrative grounds. The COVID situation existed even at the
time the official was posted to Kanhangad Head Post Office and he joined the post, with the
least hesitation, and waited for another 8 months to submit a request seeking transfer to

Vellarikundu, to a post which was not vacant.

4. In response, the complainant filed his rejoinder by email dated 18.08.2021 submitted the
following facts:

i} It is true that he has opted Kanhangad HO as his choice of place at that time.
This was because of his superior, the Superintendent of Post Offices; Kasaragod Postal
Division had asked telephonically him to give the preference to Kanhangad Head Post Office,

because the office was not functioning smoothly at that time.

ii) The complainant further submitted that on that time there were lot of travelling
facilities available to reach the office and going back to his residence. Now due to Covid-19
situations, very less travelling facilities are available and it is very risk for him to use public

transport for travelling.

iii) The complainant further submitted that the respondent mentioned in the letter
that the post of LSG PA was not vacant at the time of his request. It is humbly submitted that the
official working at Vellarikkundu Post office had submitted his request for transferring to

Kanhangad HO. This can be considered as mutual transfer.

The complainant once again requested to CCPD Court to consider his request and take

suitable step to get him transfer to Vellarikkundu Post office at the earliest.




5 Hearing: The case was heard via Video Conferencing by Commissioner for Persons

with Disabilities on 02.12.2021. The following were present:

i) Shri Joseph John — Complainant
i} Smt. Sarada V, Superintendent Post Office — Respondent

Observations / Recommendations:

i Complainant submits that at present he is posted in Kanhangad Head Office, which is 30
KMs away from his residence. He applied for transfer on 23.03.2021 to Vellarikundu Sub Post
Office, whicA is only 2.5 KMs away from his residence. Application was rejected. Thereafter he
also applied on 26.04.2021 and 06.08.2021.Ground for seeking transfer is that the distance
between residence and place of posting is 30 KMs. Complainant also informed that one Mr.
Baiju R who is posted at Vellarikundu Sub Post Office intends to get transferred to Kanhangad
Head Office. Hence, the Respondent may consider mutual fransfer of both the employees.

ii) Respondent submits that the Complainant joined on 12.06.2019. At the time of joining he
was posted in Manjeshwar Post Office. Later posts of Postmaster and Lower Selection Grade
were merged. Al tre officers were asked to submit their choice of posting. Based on the
Complainant's submissions, he was allotted Kanhangad Post office which was his own
choice.L.SG post was vacant in Vellarikundu (place where he is seeking posting at present) but
he was alloited Kanhangad. Mr. Baiju who is currently posted at Vellarikundu Sub Post Office

has not completed 1 year tenure and hence mutual transfer cannot be taken into consideration.

iii) This Court soncludes that there is no impediment in conducting mutual transfer of the
Complainant and Mr. Baiju when Mr. Baiju completes 1 year of tenure at his place of posting.
Camplainant is seek ng transfer at the place where Mr. Baiju is posted and Mr. Baiju is seeking
transfer where Complainant is posted. The only impediment is that the mutual transfer is not

possible since Mr. Baiju has not completed 1 year at his place of posting.
iv) This Court recommends that the Respondent shall do mutual transfer of the
Complainart when Mr. Baiju completes 1 year of tenure at his new place of posting.

6. This case is disposed off. ' 7{’
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{Upma Srivastava)
Commissioner for
Persons with Disabilities

Dated: 08.12.2021



