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COURT OF CHIEF COMMISSIONER FOR PERSONS WITH DISABILITIES (D|V_YAN.GJAN)
feamimem WTfeRIeRToT s/ Department of Empowerment of Persons with Disabilities (Divyangjan)
A T iR SfbreTiar wArera/Ministry of Social Justice and Empowerment
WA &R/Government of Iindia

Case No: 12639/1021/2021 } R2¢250

Complainant: - Shri Shiv Prakash Dubey
E-mail: <spdubey2633@irctc.com>

Respondent.  The General Manager (HR) R 2%25 O
Indian Railway Catering & Tourism Corporation Ltd
11t Floor, B - 148, Statesman House
Barakhamba Road, New Delhi - 110001
E-mail: <info@irctc.com>

Complainant: 45% locomotor
GIST of the Complaint:
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9 The matter was taken up with the Respondent vide letter dated 03.03.2021 under
Section 75 of the RPwD Act, 2016.

3. Addl. General Manager (HRD), IRCTC vide letter dated 30.03.2021 inter-alia
submitted that PwD quota in promotion is applicable only in Group ‘C’ & ‘D' posts and
DOP&T OM dated 03.12.20213 does not provide reservation in promotion for PwDs.

4. Complainant vide rejoinder dated 08.04.2021 inter-alia submitted that para 03 and
08 of DOP&T OM dated 03.12.2013 have neither mentioned nor implemented, even though
said guidelines were issued in accordance with Judgement of Hon'ble Supreme Court,
arising out of SLP (Civil) No. 7541 of 2009 & Civil Appeal No. 1567 of 2017.
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5. After considering the respondent's reply dated 30.03.2021 and the complainant's
rejoinder dated 08.04.2021, it was decided to hold a personal hearing in the matter and

therefore, the case was listed for personal hearing on 05.07.2021.

Hearing: The case was heard via Video Conferencing by Commissioner for Persons with

Disabilities on 05.07.2021. The following were present.

o Adv. Anurag Tripathi on behalf of complainant
o Sidhartha Singh, ADM (HR) on behalf of respondent

ObservationIRecommendations:

6.  Both the parties were heard.

7. He was appointed in 2006 on the post of Chief Supervisor, S-4 grade, under PwD

quota and since his appointment he has not been given benefits of reservation in promotion.

8. Respondent submits that as per promotion policy there is minimum residency period
for promotion to higher grade. In year 2009 the Complainant was given opportunity to
appear in promotion exam after he competed residency period on 3 years, he failed to clear
the exam. Thereafter, in 2010 he again an appeared in promotion exam which he qualified
and was promoted. Reservation in promotion for PwBD is not applicable to group Aand B
posts. In 2010 when complainant cleared written examination he was promoted to E-0
Grade. E-0 Grade is Group B post and therefore, reservation in promotion is not given in
Group B post. Similarly in year 206 and 2020 he was given promotion on completing
residency period and qualifying promotion exam. However, both in 2016 and 2020 he was

not given reservation in promotion because as per the respondent reservation for PwBDs is
not available in Group B posts.

9. Plethora of Complaints are filed before this court whereby denial of reservation in
promotion is alleged. After perusal of various such Complaints this court has identified

following two issues which need to be addressed in such matter:



@

10.  Whether reservation in promotion to Group A and B is applicable for Persons with
Benchmark disabilities (hereinafter mentioned as ‘PwBD’) and can be implemented being a

horizontal reservation as against vertical reservation for other categories;

11, Whether Government instructions are mandatory to be issued before implementation

of reservation for PwBD in promotion to Group Aand B.

Issue No. 1

12.  The Hon'ble Supreme Court settled this issue in the judgment of RAJEEV KUMAR
GUPTA & ORS. v. UNION OF INDIA reported in (2016) 13 SCC 153, whereby hon'ble court

laid down that ones the post is dentified, it must be reserved for PwD irrespective of the

mode of recruitment, further Government was directed to extend reservation under The
Persons with Disabilities (Equal Opportunities and Protection of Rights and Full
Participation) Act 1995 (hereinafter mentioned as ‘PwD Act of 1995) to PwD in all identified
posts in Group A and Group B irrespective of mode of filling up of such vacancies. Relevant

paras of the judgment are reproduced below -

«94. A combined reading of Sections 32 and 33 of the 1995 Act explicates a fine and
designed balance petween requirements of administration and the imperative to
provide greater opportunities to PWD. Therefore, as detailed in the first part of our
analysis, the identification exercise under Section 32 is crucial. Once a post is
identified, it means that @ PWD is fully capable of discharging the functions
associated with the identified post. Once found to be so capable, reservation under
Section 33 to an extent of not less than three per cent must follow. Once the post i
identified, it must be reserved for PWD irrespective of the mode of recruitment
adopted by the State for filling up of the said post.

In the light of the preceding analysis, we declare the impugned memoranda as illegal
and inconsistent with the 1995 Act. We further direct the Government to extend three
per cent reservation to PWD in all identified posts in Group A and Group B,
irespective of the mode of filling up of such posts. This writ petition is accordingly
allowed."

13, The hon'ble court's reasoning behind the directions was based upon the objective
and purpose sought to be achieved by the legislature. Court in the same judgment noted

that the objective behind PwD Act of 1995 is to integrate PwD into society and to ensure

their economic progress. The intent is to turn PwD into agents of their own destiny.




14.  Court also addressed the anomaly which arises when reservation in promotion is not

extended to identified posts in Group A and Group B. Para 13 of the judgment is reproduced
below -

“13. For some of these identified posts in Group A and Group B, the mode of
recruitment is only through promotions. The purpose underlying the statutory
exercise of identification under Section 32 of the 1995 Act would be negated if
reservation is denied to those identified posts by stipulating that either all or some of
such posts are to be filled up only through the mode of promotion. It is demonstrated
before us that PWD as a class are disentifled to some of the identified posts in
Group A and Group B because of the impugned memoranda and the relevant
regulations, under which the only mode of appointment to those identified posts is
through promotion. Once posts are identified under Section 32, the purpose behind
such identification cannot be frustrated by prescribing @ mode of recruitment which
results in denial of statutory reservation. It would be a device to defraud PWD of the
statutory benefit granted under Section 33 of the 1995 Act.”

15.  Hon'ble Court in the same judgment has further held that the basis for providing
reservation for PwD is physical disability and not any of the criteria forbidden under Article

16(1). Therefore, the rule of no reservation in promotions as laid down in INDRA SAWHNEY
v. UNION OF INDIA; AIR 1993 SC 477 is clearly and normatively not applicable t0 the PwD.

16.  Recently in judgment dated 14.01.2020, in the matter of SIDDARAJU v. STATE OF
KARNATAKA [Civil Appeal No. 1567 of 2017] the Hon'ble Supreme Court of India has
upheld the judgement passed in the matter of Rajeev Kumar Gupta (Supra). The Supreme
Court has held that -

“10) After hearing learned counsel appearing on behalf of all the parties including the
leamed Additional Solicitor General, we are of the view that the judgment of this
Court cannot be faulted when it stated that IndraSawhney dealt with a different
problem and, therefore, cannot be followed.

We may also note that review petitions were filed and have since been dismissed
against both the 2013 and 2016 judgments. Consequently, the reference stands
answered by stating that the 2013 judgment as clarified in National Federation of the
Blind vs. Sanjay Kothari, Secy. Deptt. Of Personnel and Training, 2015 (9) Scale 611
and the judgment in Rajeev Kumar Gupta & Others V. Union of India & Others —
(2016) 13 SCC 1 53 case will bind the Union and the State Governments and must
be strictly followed notwithstanding the Office Memorandum dated 29.1 2.2005, in
particular. Since the reference has been disposed of by us today, contempt petitions
be listed for hearing.”



47. At this point it is pertinent to mention that the above judgments were delivered while
interpreting Sections 32 and 33 of PwD Act of 1995. Therefore, issue arises whether the law
laid down in these judgments shall be applicable for implementation and execution of rights
under The Rights of Persons with Disabilities Act, 2016 (hereinafter mentioned as ‘RPwWD
Act of 2016") as well.

18.  This court observes that the aforementioned rulings of hon'ble Supreme Court are in
the context of the PwD Act of 1995 which has now been replaced by The Rights of Persons
with Disabilities Act, 2016. This court concludes that the mandate, objectives and targeted
beneficiaries of both the PwD Act of 1995 and RPwD Act of 2016 are identical. Hence,
replacement of the Act of 1995 does not in any way change the interpretation of the

Supreme Court's directions in this matter.

19.  Further the hon'ble Supreme Court held in JUSTICE SUNANDA BHANDARE
FOUNDATION v. UNION OF INDIA (2017) 14 SCC 1that RPwD Act of 2016 confers more

rights on PwDs and is a sea change and requires a march forward. Relevant Para of the

judgment is reproduced below -:

“94. We have referred to certain provisions only to highlight that the 2016 Act has
been enacted and it has many salient features. As we find, more rights have been
conferred on the disabled persons and more categories have been added. That
apart, access to justice, free education, role of local authorities, National fund and
the State fund for persons with disabilities have been created. The 2016 Act is
noticeably a sea change in the perception and requires a march forward look with
regard to the persons with disabilities and the role of the States, local authorities,
educational institutions and  the companies. The statute operates in @ broad

spectrum and the stress is laid to protect the rights and provide punishment for their
violation.”

20.  Therefore, this court concludes that despite of similar objectives of the two acts, if
effect of judgments of hon'ble Supreme Court in Rajeev_Kumar_Gupta (Supra) and
Siddaraju (Supra) is not extended to RPwD Act of 2016 Act, it shall be a step backwards
rather than march forward.




21 At this juncture it is vital to mention the judgment of Hon'ble High Court of
Uttarakhand delivered in UMESH KUMAR TRIPATHI v. STATE OF UTTARAKHAND; 2018
SCC OnLineUtt 865. Hon'ble High Court held that law as laid down in Rajeev Kumar Gupta
Case by the hon’ble Supreme Court does not make any distinction between Group Aand B

posts vis a vis Group C and D posts. Then the hon'ble High Court went on to held that
judgments rendered under the light of provisions of PwD Act of 1996 still hold good under
RPwD Act of 2016. Relevant Para of the judgment is reproduced below -

“A bare perusal of Section 34 of the new Act reveals that every appropriate
Government is under a duty to appoint person with benchmark disabilities to the
extent of not less than 4% of the total number of vacancies in the cadre strength, in
each group of posts. Thus, the judgments rendered in the light of provisions
contained in Act no. 1 of 1996 still hold good under the new Act”

29 Hence, this court concludes that replacement of the PwD Act of 1995 does not in any

way change the interpretation of the Supreme Court's directions in this matter
Issue No. 2

93, In the RPwD Act of 2016, the proviso to section 34(1) states that “reservation in
promotion shall be in accordance with such instructions as are issued by the appropriate
Government from time to time”. The plea taken by the Respondent in many Complaints is
that as the Government's directions are still awaited in this respect, establishments cannot

implement the Supreme Court directions.
24.  First proviso to sub-section (1) of section 34 of the Rights of Persons with
Disabilities, 2016 reads as follows:

“Provided that the reservation in promotion shall be in accordance with such
instructions as are issued by the appropriate Government from time to time:”

5. The question before this Court is whether reservation in promotion to PwBD in the
services under the Government of India can be given at present in the circumstances when

the Government of India has not issued any instructions about reservation in promotion to

the PWBD after the RPwD Act of 2016 came into existence.
( ...... 7.
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26. In this regard it is imperative to mention the judgment of Hon'ble Supreme Court in
matter of GOVERNMENT OF INDIA v. RAVI PRAKASH GUPTA: (2010) 7 SCC 626. One of
the issues in the case was whether reservation to PwDs under s.33 of 1996 Act can be

denied till executive identifies posts for reservation under Section 32 of 1996 Act. Court held

that waiting for the executive to identify posts in order t0 extend reservation to PwDs shall
be violation of the intent of the legislature. Relevant Para of the judgment is reproduced

below -

“The submission made on behalf of the Union of India regarding the implementation
of the provisions of Section 33 of the Disabilities Act, 1995, only after identification of
posts suitable for such appointment, under Section 32 thereof, runs counter to the
legislative intent with which the Act was enacted. To accept such a submission
would amount to accepting a situation where the provisions of Section 33 of
t the aforesaid Act could be kept deferred indefinitely by bureaucratic inaction.
Such a stand taken by the petitioners before the High Court was rightly rejected.
Accordingly, the submission made on hehalf of the Union of India that identification
of Groups A and B posts in the IAS was undertaken after the year 2005 is not of
much substance.”

7. Incidentally, Hon'ble Uftarakhand High Court in its judgment delivered in matter of
UMESH KUMAR TRIPATH! v. STATE OF UTTARAKHAND: 2018 SCC_OnLineUtt865

reiterated the same with respect to Section 34 of RPwD Act of 2016. Relevant Paras of the

judgment are reproduced below -

“First proviso to Section 34 of the new Act provides that reservation in promotion
shall be in accordance with such instructions as aré issued by the appropriate
Government from time to time. We have been informed that such instructions are yet
to be issued by the State Government.

Rights of Persons with Disabilities Act, 2016 is a beneficial legislation and Section 34
thereof confers statutory right of reservation in public employment to persons with
benchmark disabilities. This valuable_right cannot be denied to persons with
disabilities_due to_inaction on the part of the State Government_in_issuing
instructions.”

8. The Government of India vide DOPT OM No. 36035/02/2017 dated 15.01.2018
issued instructions about implementation of reservation for PwBD. These instructions cover
reservation in the matter of posts filled by direct recruitment. The OM appears to be silent

about reservation in the matter of promotion but it is not.
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29. The OM dated 15.01.2018 refers to two OMs, one of which is OM No.
36035/03/2004 dated 29.12.2005. The OM dated 29.12.2005 contains instructions about
reservation in promotion for PwBD and has not been withdrawn or superseded by OM dated
15.01.2018 or any other OM or Order or any other type of communication. The OM dated
15.01.2018 has replaced instructions about reservation for PwBD in direct recruitment but
has left instructions about reservation in promotion intact. As such, instructions about
reservation in promotion for PwBD issued by the Central Government already exist and
reservation in promotion to PwBD should be given as per these instructions as long as any

other instructions are issued by the Government.

30. A question may be raised that OM dated 29.12.2005 relates to Persons with
Disabilities (PwD) while as per the RPwD Act of 2016 reservation is provided to the PwBD.
Careful reading of the RPwD Act of 2016 and the OM dated 29.12.2005 makes it clear that
the term PwBD used in the Act and the term PWD used in OM dated 29.12.2005 have

exactly the same meaning.

31, Another issue is that the RPwD Act of 2016 says that reservation for PwBD shall not
be less than 4% while the OM dated 29.12.2005 makes provision of only 3%. It needs to be
noted that provision of at least A% reservation has been made in case of direct recruitment.
Regarding reservation in promotion, the Act leaves it to the discretion of the appropriate

Government.

32.  The OM dated n9.12.2005 provided that reservation in promotion to the PWD will be
available in Group C and Group D posts only. The Supreme Court in the matter of Rajeev
Kumar Gupta and others Vs Union of India and others (Supra) held that three per cent
reservation to PWD in all identified posts in Group A and Group B, irrespective of the mode

of filling up of such posts shall be extended.

33, Hence, this court concludes that the Respondent establishment discriminated by not
providing reservation in promotion. On the date of hearing, Complainant was posted in

Group B post.This court recommends that whenever the Complainant's promotion would be

/ ...... 9.



due in future, whether to Group B post or Group A post, the Respondent may give
reservation in promotion to the Complainant and to other PwBD employees in all groups of
posts including Group A and Group B posts in accordance with the judgment of the
Supreme Court in Rajeev Kumar Gupta and others Vs Union of India and others. The

matters of Complainant may be considered accordingly.

v
34,  Case s disposed off. 1’\!\0‘ 8’4/

(Upma Srivastava)
Commissioner for Fersons with Disabilities

Dated: 02.08.2021



