STATUTE SECTION

]' 2008 (1) UTTARANCHAL DECISIONS o

THECIVIL PROCEDURE-ALTERNATIVE DISPUTE RESOLUTION RULES, 2007 & THE
CIVIL PROCEDURE MEDIATION RULES, 2007
[Published in the Gazette of Uttarakhand, dated 06-1 0-2007]

HIGH COURT OF UTTARAKHAND, NAINTIAL
No. 4233 UHC/XI-C-2/Admin(B)/2005, September 29, 2007.

Part| -ALTERNATIVE DISPUTE RESOLUTION RULES

Rule 1 : These Rules shall be called the ‘Civil Procedure-Alternative Dispute Resolution
Rules, 2007’,

Rule 2 : Procedure for directing parties to opt for alternative modes of settlement : (a) The
Court shall, after recording admissions and denials at the first hearing of the suit under Rule 1 of

be acceptable to the parties, formulate the terms of settlement and give them to the parties for their
observations under sub-section (1) of Section 89 C.P.C. and the parties shall submit to the Court their
responses within thirty days.

(b) At the next hearing which shall be not later than thirty days of the receipt of responses and
after modification of terms of a possible settlement, if necessary, the Court shall direct the parties to
opt for one of the modes of settlement of disputes outside the Court as specified in clauses (a) to (d)
of sub-section (1) of Section 89 read with Rule 1 A of Order X, Code of Civil Procedure in the manner
slated hereunder :

Provided that the Court in the exercise of such power, shall not refer any dispute to arbitration
or to judicial settlement by a person or institute without the written consent of all the parties to the suit.

Rule 3 : Persons authorized to take decision for the Union of India, State Government and
others : Where one of the parties to the suit is the Union of India, State Government, Union Territory,
Local Authority, a Public Sector Undertaking, a Statutory Corporation or body or Public Authority, shall
nominate a person or group of persons who will be empowered to take a final decision as to the
mode of Alternation Dispute Resolution which, it opt for, Such decision shall be communicated to the
concerned Court within the period specified in the notice but not later than thirty days from the date of
receipt of notice.

Rule 4 : Court to give guidanca to partios while glving direction to opt : (a)?efom directing the
parties to exercise option under clause (b) of Rule 2, the Court shall give such guidance as it deems
fit to the parties by drawing their attention to the relevant factors which parties should take into
- account before they exercise their option as to the particular mode of settlement, namely :
} () That it will be to the advantage of the parties, so far as time and expense are concerned to opt
for one mode of settlement referred to in section 89 C.P.C. rather than seek a trial on the disputes
arising in the suit; :
i ng(ii) That, where there is no relationship between the parties which rqulros to be pre§ewed. it
may be in lhe' interest of the parties to seek reference of the matter of arbitration as envisaged in
tlause (a) of sub-section (1) of section 89 C.P.C. .
Ogi))That where thef'e is a relationship between the parties which requires to be preserved, it
Mmay be in lhe' interest of parties to seek reference of the matter éo conciliation or mediation as
envisaged i b) or (d) of sub-section (1) of section 89 C.P.C.
g:;;:;l;:s?sbgs;)mteg )arising in matrimonial, maintenance and child custody matters shall
among others be treated as cases where a relationship between the parties has to be preserved.
, (iv) That where parties are interested in a final settlement which may lead to a compromise, it
¥l be in the interest of the parties to seek reference of the ‘f:aggr CtoPLCok Adalat or to Judicial
Sottle lause (c) of sub-section (1) of section PC. '
"(‘\?)"}r?: gi?f\:fs:g:: ;2&2% ttfe)differont modes of settlement, namely arbitration, conciliation,
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dicial settlement is explained as under.

methems the proc:e.'.:p| by which an arbitrator appointed by parties or by
the Court, as the case may be, adjudicates the disputes between them and passe's an tt::uard by
applying the provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996), In so far as they refer
to arbitration, who e senibin

Settlement by 'Conciliation’ means the process by which a conciliator by
parties or by the Court as the case may be, conciliates the disputes between the parties 1o the suit by
the application of the provisions of the Arbitration and Concillation Act, 1996 (26 of 1996) in so far as
they relate to conciliation and in particular in exercise of his powers under sections 67 and 73 of said
Act, by making proposals for a settlement of the dispute and by formulating or reformulating the terms
of a possible settlement; and has a greater role than a mediator.

memwpmwmhamdauappdmbypaﬂiesatgyme
Court, as the case may be, mediates the dispute between them by applying the provisions of the Medcation
Rules contained in Part Il of these rules and in particular by facilitating discussion between the parties
directly or by communicating with each other through the mediator by assisting the parties in identifying
the issues, reducing misunderstandings, clarifying priorities, exploring areas of compromise, generating
options in an attempt to solve the dispute and emphasizing that is in their own interest.

Settlement in Lok Adalat means settlement by Lok Adalat as contemplated by the Legal Services
Authority Act, 1987,

MMM means a final settlement by way of compromise before a Lok Adalat or
before a suitable institution or person, which shall be deemed to be a settiement before a Lok Adalat
within the meaning of the Legal Services Authorities Act, 1987 (39 of 1987).

Rule S : Procedure for referance by the Court to the different modes of settlement : (a)
Where all or any of the party to the suit exercise their option to settie the dispute by altemative mode
referred under section 89 C.P.C. as per direction of the Court under clause (b) of Rule 2, and Court
after considering all the aspect of the matter as mentioned in Rule 4 and affording an opportunity of
hearing to the parties thinks that there exist an element of settlement of dispute between parties by
altemative mode, the Court shall refer the matter to the arbitration, reconciliation, mediation, Lok
Adalat or Judicial settlement as the case may be.

(b) Where the matter has been referred to arbitration, reconciliation, mediation, Lok Adalat or
Judicial settiement by the Court under clause (a) of Rule 5, the relevant procedure and rules of that
mode shall apply.

(c) No next friend or guardian for the suit shall without the leave of the Court, expressly recorded,
opt for any one of the mode of alternative dispute resolution nor shall enter into any settlement on
behalf of a minor or person under disability with reference to the suit.

(d) Where an application is made to the Court for leave to enter into a settlement on behalf of a
minor or other person under disability and such minor or other person under disability is represented
by pleader, the pleader shall file a certificate along with the said application to the effect that the
settlement, in his opinion is for the benefit of the minor or other person under disability. The decree
of the Court based on the settiement to which the minor or other person under disability is a party,
shall refer to the sanction of the Court thereto and shall set out the terms of the settlement.

Rule 6 : Referral of the Court and a
settle disputes by conciliation or Judici
settlement for conciliation, Lok Adalat, mediation or J
the suit will be referred back to the Court after
pass suitable orders In accordance with law,

(b) If after referring the matter to any of the mode for settlement, it is felt that it is not in the
interests of justice to proceed further with the matter, the suit shall be referred back to the Court with
a direction to the parties to appear before the Court on a specific date.

(c) The Court may suo moto or on an application of any party recall the suit and proceed further
in accordance with law.

udicial settlement s settled between the parties,
recording settiement and the Court shall thereupon

Rule 7 : Training In alternative methods of resolution of disputes, and preparation of manual
: The Uttarakhand Judicial And Legal Academy shall take steps o have training courses conducted
> and shall also organize the workshop and seminars for the Judicial Officers and Lawyers, Mediators

T ———————
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4 Counselors regarding the altemate modes of dispute resoluuoh.

% Part Il - CIVIL PROCEDURE MEDIATION RULES
|

Rule1: (a) These Rules shall be called the Civil Procedure Medi tio
(b) These Rules are framed under sub-clause (d) of Section 89 ca.p, g Rules, 2007.

Rule 2 : Penal of mediators : (a) The High Court shall for the i i
, 1 S ‘ purpose of appointing mediators
wnnv:eNr; sgemgza"r‘:l:vﬂiz‘?r& i(r’t'; lct’s ongl;vg: side, ;iwrepare a panel of mediators an%p:ubl;‘sgh the same
i A ays of the coming into force of
E"om O Asksciatlon, g of these Rules, with copy to the High
(b) The District Judge shall prepare a panel of mediators for the District & separate list for each
outlying Court within a pgn’od of sixty days of the commencement of these Rules apnz shall get these
approved from High Court and publish these on Notice Board of the Courts & also send a
copy to Bar Associations.
(c) The consent of the persons whose names are included in the panel shall be obtained
pefore empanelling them,
(d) The Panel of names shall contain a detailed Annexure having details of the qualifications
and experiences of the empanelled persons.
(e) Until a panel Is prepared by the High Court or the District Judge the Court concerned may
- rominate @ mediator having the qualification as prescribed in Rule 4 and does not suffer with any
disqualification.

Rule 3 : Qualifications of persons to be empanelled as Mediators : The following persons
. shall be treated qualified and eligible for being enlisted in the panel of mediators under Rule 2,
namely -
(a)(i) Retired Judges of the Supreme Court of India; or
(ii) Retired Judges of the High Court; or
(iil) Retired District and Sessions Judges or retired Judges of equivalent status, or
| (b) Legal practitioners with at least fifteen years standing at the Bar at the level of the Supreme
- Court, High Court, District Courts or Courts of equivalent status, or
(c) Experts or other professionals with at least fifteen years standing, retired senior bureaucrats
or retired senior executives, or
(d) Institutions experts in mediation and recognized as such by the High Court :
Provided the names of members of the Institution are approved by the High Court initially or

whenever there is change In its membership.

f (e) Persons who have experience in the matter of alternative dispute resolution procedures

' ad in particular in regard to conciliation and mediation, shall be given preference in the matter of
tmpanelment for purposes of conciliation or mediation.

Rule 4 : Disqualifications of persons being empanelled a; ‘lar'\odlaton: The following persons
thall be deemed e disqualified for being empanelled as mediators :-

(i) ::y pers;?t ?vho hgs been adjudged as insolvent or is declared of unsound mind, or

(i) any person against whom criminal charges involving moral turpitude are framed by a

crimin ding, or
' ::I)coa:‘; :21:? v?:: hag been convicted by a criminal court for any offence involving moral

itude, or g :
: nst whom disciplinary proceedings or charges re}atlng to moral turpitude
s &\2 :gﬁmgyagzl appropriate disciplinary authority which are pending or have resulted in a
ishment, or :

4 or connected with the subject matter of dispute or is related to
any or(:q? :fn{h;;eprzorgev;hgrlfolﬂ:;::m:m represent them unless such objection is waived by all the
Me? vli’)‘ Av:‘r;u:.gg.a?")ra ctitioner Qho has or is appearing for any of the parties in the suit or in any other
o

Proceedings. ersons as may be notified by the High Court from time to time.

(vii) Such other categories of p :
! Rules: Appolintment of mediator : When the parties opt for mediation under Rule 5 of Part | of
Nag and ff 5

|
!
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(a) All the parties to a suit may agree to nominate the sole mediator.

(b) Where all the parties to suit are unable to agree to nominate the sole mediator, each set of
parties shall nominate a mediator.

(c) Where parties agree on a sole mediator under clause (a) or where parties nominate more
than one mediator under clause (b) the mediator need not necessarily be from the panel of mediators
referred to in Rule 1 nor bear the qualifications referred to in Rule 2 but should not be a person who
suffers from the disqualifications referred to in Rule 5.

(d) Where parties fail to nominate mediator under clause (a) or (b) the Court shall appoint a
sole mediator out of panel prepared under Rule 3.

(e) The Court after nominating the mediator shall refer the matter to mediator for mediation and
shall fix a date for appearance or parties before mediator.

Rule 6 : Preference : The Court shall, while nominating any person from the panel of mediators
referred to in Rule 3, consider his suitability for resolving the particular class of dispute involved in the
suit and shall give preference to those who have proven record of successful mediation or who have
special qualification or experience in mediation.

Rule 7 : Venue for conducting mediation : The mediator shall conduct the mediation at one or
other of the following places :-

(i) Venue of the Lok Adalat or permanent Lok Adalat.

(ii) Any place Identified by the District Judge within the Court precincts for the purpose of
conducting mediation.

(iii) Any place identified by the Bar Association or State Bar Council for the purpose of mediation
within the premises of the Bar Association or State Bar Councll, as the case may be.

(iv) Any other place as may be agreed upon by the parties subject to the approval of the court.

Rule 8 : Procedure of mediation : (a) The parties may agree on the procedure to be followed by
the mediator in the mediation proceedings. Where the parties do not agree on any particular procedure
to be followed by the mediator, the mediator shall follow the following procedure-

(1) shall fix a venue, the date and the time of each mediation session, in consultation of parties,

(ii) may conduct joint or separate meetings with the parties,

(iii) each party shall furnish to the mediator copies of pleadings or documents or such other
information as may be required by him In connection with the issues to be resolved :

Provided that where the mediator is of the opinion that he should look into any original document,
the court may permit him to look into the original document before such officer of the Court and on
such date or time as the Court may fix, 4

(iv) each party shall before session, provide to the mediator a brief memorandum setting forth
the issues, need to be resolved, and its position In respect to those issues and all information
reasonably required by the mediator to understand the issue, such memoranda shall also be mutually
exchanged between the parties also.

(c) Where there is more than one mediator, the mediator nominated by each party shall first

confer with the party that nominated him and shall thereafter interact with the other mediators, with a
view to resolving the disputes.

Rule 9 : Mediator not bound by Evidence Act, 1872 or Code of Civil Procedure, 1908 : The
mediator shall not be bound by provision the Code of Civil Procedure, 1908 or the Evidence Act, 1972,
but shall be guided by principles of fairess and justice, having regard to the rights and obligations
of the parties, usages of trade, if any, and the nature of the dispule.

Rule 10 : Duty of mediator to disclose certain facts : When a person is approached in
connection with his possible appointment as a mediator or during the mediator proceeds If required,
the person shall disclose in writing to the parties, any circumstance likely to give rise to a justifiable
doubt as to his independence or impartiality.

Rule 11 : Role of mediator : The mediator shall attempt to facilitate voluntary resolution of the
dispute by the parties, and communicate the view of each party to the other, assist them in identifying
issues, reducing misunderstandings, clarifying priorities, exploring arrears of compromise and
generating options in an attempt to solve the dispute, emphasizing that it is the responsibility of the
parties to take decision which effect them, he shall not impose any term of settiement on the parties.
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the parties, or the mediator with th

n the following grounds and after affording an opportunity
the mediator concemed and
the reasoned order - upon enquiry, i any, to which the Court deems fit by passing

(i) Mediator resigns or withdraws his name from the
panel for any reason,

(ii) Mediator is declared insolvent or is declared of unsound mind, otherwise has beco
incapacitated to conduct the mediation proceedings, ; g

(iii) Criminal charges involving moral turpitude are framed by a criminal Court against the mediator.
(iv) Mediator is convicted by a criminal court for any offence, s Y
(v) Disciplinary proceedings

on charges relating to moral turpitude are initiated by a ;
disciplinary authority which are pe i by appropriate

: ! nding or have resulted in a punishment against the mediator,
(vi) Mediator exhibits or displays conduct

during the mediation proceedin s, which is
unbecoming of a mediator. p .

Rule 15 : Parties alone responsible for taking decision : The parties must understand that the
mediator only facilitates in arrivin

r g at the decision to resolve disputes and that he will not and cannot
impose any settilement nor does the mediator give any warranty that the mediation will result in a
settlement.

Rule 16 : Time limit for completion of mediation : On the expiry of sixty days from the date fixed
for the first appearance of the parties before the mediator, the mediation shall stand terminated
unless the Court, either suo moto, or upon request by the mediator or any of the parties, and upon
affording an opportunity of hearing to all the parties, Is of the view that extension of time is necessary
or may be useful but such extension shall not be beyond a further period of thirty days.

Rule 17 : Parties to act In good faith : While no one can be compelled to commit to settle his

case in advance of mediation, all parties shall commit to participate in the proceedings in good faith
with the intention to settle the dispute, if possible.

le 18 : Confidentiality, disclosure and inadmissiblility of information : (1) When a mediator
receiv::oonﬁdecr:ﬂial lnfonnatitoy'n conceming the dispute from any party, he shall disclose the substance
of that information to the other party, if permitted In writing by the first party.

(2) When a party given information to the mediator subject a specific condition that it be kept
confidential, the mediator shall not disclose that information to the other party, nor shall the mediator
voluntarily divulge any information regarding the documents or what is conveyed to him orally as to

e mediation. :
what t{;)nsRl;'c'ee?p:’:?gge rt:sal. or preparation of records, reports or other documents by the mad;abor.
or receipt of information orally by the mediator while serving in that capacity, shall be conf;:enlia :r:g
that mediator shall not be compelled to divl:ﬂ%e din:iot;namt;or'\n r:(g:g’r‘\g the documents nor in regar

to what transpired durin o
i or?;)l n;grg:: z:ar:lo:naasi‘ntain confidentiality in respect of events that tz?splred ?;rjng mediation
and shall not rely on or introduce the said information in any othter Pm;edf‘gs Ss0.

(a) Views expressed by a party in the course of the mediator pro ' mg:l, Nyl

(b) Documents obtained during the mediations which were exprasely require
confidential or other notes, drafts or lnfon'natiol:) g‘vmeenn?gd?ator v

(c) Proposals made or views expressed Y ation TecooeUNiD:

(d) Admission made by a party " wu?l?\:lcated willingness to accept a proposal;

{6) The fact tha;: pa:{e:aogrg:::l‘::do':oaudb or video recording of the mediation proceedings.

(f) There shall be no
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Rule 19 : Privacy : Mediation sessions and meelings are private; only the concemed parties o
their counsel or power of attorney holders can attend. Other persons may attend only with the
permission of the parties or with the consent of the mediator,

Rule 20 : Immunity : No medialor shall be held liable for Civil or Criminal action for his bona fide
acts or omission the mediation proceedings nor shall he be summoned by any party to tho. sult 1o
appear in a Court of law to testify in regard to information received by him or action taken by him or in
respect of drafts or records prepared by him or shown to him during the mediation proceedings,

Rule 21 : Communication between mediator and the Court : (a) In order o preserve the
confidence of parties in the Court and the neutrality of the mediator, there should be no communication
between the mediator and the Court, except as stated In clauses (b), (¢) and (d) of this Rule,

(b) If any communication between the mediator and the Court is necessary, it shall be in writing
and copies of the same shall be given to the parties or their counsel or power of attorney.

(c) Communication between the mediator and the Court shall be limited to the foliowing :-

(i) With the Court about the fallure of party to attend;

(i) With the Court with the consent of the parties;

(iii) Regarding his assessment that the case Is not suited for settiement through mediation;

(d) That the parties have settled the dispute.

Rule 22 : Settlement Agreement : (1) Where an agreement Is reached between the parties in
regard to all the Issues In the suit or some of the Issues, the same shall be reduced to writing and
signed by the parties or their power of attomey holder. If any counsel have represented the parties,
they shall attest the signature of their respective clients.

(2) The agreement of the parties so signed and attested shall be submitted to the mediator
who shall, with a covering letter signed by him, forward the same to the Court in which the suit is
pending along with all the record of proceedings and fix a date for appearance of parties before Court.

(3) Where no agreement is arrived at between the parties, before the time limit stated in Rule
18 or where, the mediator is of the view that no settlement is possible, he shall report the same to the
Court in writing.

Rule 23 : Court to fix a date for recording settlement and passing decree :
any settiement, the Court shall record the settiement, then pass a decree in a
settiement so recorded, if the settlement disposes of all the issues in the suit,

(2) If the settiement disposes of only certain issues arising in the suit, the Court shall record the
settlement and shall proceed in accordance with law.

Rule 24 : Fee of mediator and costs : (1) At the time of referring the disputes to mediation, the

Court shall, fix the fee of the mediator, and shall be payable by the parts as by the parties as directed
by Court.

(2) As far as possible a consolidated sum may be fixed rather than for each session or meeting.

(3) Each party shall bear the cost for production of witnesses on his side including experts, or
for production of documents.

(4) The mediator may, before the commencement of mediatio

n, direct the parties to deposit
equal sums, tentatively, to the extent of 40% of the probable costs of the mediation, as referred o in

(1) On receipt of
ccordance with the

of the Legal Services Authority Act,
1987, the amount of fee payable 1o the mediator and costs shall be paid by the concerned Legal
Services Authority under that Act.

Rule 25 : Ethics to be followed by mediator : The mediator shall-

a. follow and observe these Rules strictly and with due diligence;

b. not carry on any activity or conduct which could reasonably be considered as conduct
unbecoming of a mediator;
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c. uphold the integrity and fairness of the mediati ;

d. ensure that the parties involved in the me(:;aﬁt;naprmzs;l fo
understandw;g ofhtlll\e procedural aspects of the process: nformed and have an adequate

e. avoid, while communi . ’

b a0 v looray of st oty s s o™

e r mediator;
applicgb I?I a‘\i::ct all proceedings related to the resolutions of a dispute, in accordance with the

r!. recognize that mediation is based on principles of self-determinatio j
mediation process relies upon the ability of parties to reach a voluntary, un?jigzlg‘s?agaa‘;::em’n?at

I. refrain from promises or guarantees of results.

. 7- (a) The High Couft shall take steps to have training courses conducted in places where the
High Court and thg District Courts or Courts of equal status are located, by requesting bodies
recognized by the High Courts or the Universities imparting legal education or retired Faculty Members
or other persons who, according to the High Court are well versed in the techniques of alternative
methods pf resolution of dispute, to conduct raining courses for lawyers and judicial officers.

(b)(i) The High Court may nominate a committee of Judges, faculty members including retired
persons belonging to the above categories, senior members of the Bar, other members of the Bar
specially qualified in the techniques of alternative dispute resolution, for the purpose referred to in
clause (a) and for the purpose of preparing a detailed manual of procedure for altemative dispute
resolution to be followed by the Courts in the State as well as by the arbitrators, or authority or person
in the case of judicial settliement or conciliators or mediators.

(ii) The said manual shall describe the various methods of altemative dispute resolution, the
manner in which any one of the said methods is to be opted for, the suitability of any particular method
for any particular type of dispute and shall specifically deal with the role of the above persons in
disputes which are commercial or domestic in nature or which relate to matrimonial, maintenance

and child custody matters. ’
By order of Hon'ble the Chief Justice

Sd/-
V.K. MAHESHWARI,
Registrar General



