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No. Secy/L&J/UTL/195 Dated: 24-10-2020

Subject: Implementatlon of Hon’ble ngh Court directions regarding san
of bulldmg/eonstruetlon/renovatlon/repalrs in any building. g

‘‘‘‘‘‘‘

Sir, .
urt of J&K in ca(se tltled Pahalgam Peoples Welfare O
ers (OWP No. 4 4/2010) passed an Order dated 12-10-

SN

Hon’ble High

quthorities and A
2. 222 id “ﬁds;as under:

n and the public property retrieved
'nts, it has to be presumed that i
jcit with the illegal acts. 1t may be not
ublzc property may tantamount
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he operative part of the said Order is as below;

We, therefore, propose to issue the directions regarding the manner in
applications for the above permission shall be made. It is directed that, in addit
requirements made in the applicable law, all applications for sane
/nu/dmg/ construction/ renovation/ repairs in any building shall be accompanie
the follow ing: '

the

(i)

(ii)

(1ii)
(iv)
(v)

(vi)

(vii)

(viii)
(ix)
(x)
(xi)
(xii)

(xiii)
(xiv)

an qgffidavit by the applicant that he / she is not in illegal occupaﬁl’M
possession of any public land/ forest land in the entire Union Territory )
Jammu & Kashmir as well as Ladakh;
Self" authenticated copies of all documents establishing legal rtghf
ownership over the land on which construction/ repairs / renovation &
proposed. e
Certificate from the Deputy Commissioner and DFO concerned that the
land is not public land and forest land, j,
Copy of original sanctioned plan with all documents of original sanction .f
previous permissions for additions / repairs / renovation;
Videography and photographs of the land; existing building (full exte J’?_T
and interior) )
Complete details (including exact location) of what is proposed to be. 3
undertaken which shall also be plotied on a site plan.
If request is fdvourably considered, then on completion of the work,
completed site with colour marking of work undertaken; vzdeographyt
ipleted work.
The concerned am‘kbrzl‘les shall at all times have full access to the
property to undertake its inspection. O
In no case will permzsszon(s) be granted to persons having no right, title
or interest to occupy the land in question. 3
Persons in zllegal occupation of the public lands must handover such
lands to the Government authorities.
The respondents must take immediate steps to retrieve the public lands
Jrom the unauthorised occupants.
Action taken reports shall be filed by the revenue and forest authorities
every six weeks in PIL No.484/2010 Pahalgam Peoples Welfare Vs. State;
PIL No.14/2012 Mohammad Rafig Zargar v. State and Others, PIL
No.404/2011 Court on its Own Motion v. State and others; PIL No.
19/2011 Prof. S. K. Bhalla Vs. State of J&K and others and PIL Ne.
22/2018 Harcharan Singh Vs. State of J&K and others.
This order shall govern all lands and properties in the Union Territories
of Jammu & Kashmir as well as Ladakh.
It shall be responsibility of the Principal Secretary (Law), Governments of
the Union Territories of Jammu & Kashmir as well as Ladakh to ensure
service of this order on all land as well as development authorities
luding the Pahalgam Development Authority, Gulmarg Development
Sanamarg Development Authority, Patnitop — Development
rity, Jammu Development Authority and Srinagar Development
ho _zy.,etc ), all municipal corporations (including Srinagar Municipal
/ on amd Jammu Municipal Corporation, elc.), Divisional
ers, Prmczpal Chief Conservator Forests, J&K Jor

T'




Ma/cing of a false depo&li?é?nj de y »
affidavits/ documents Or‘f'dw‘)of' 0

g ‘ uction to the authorities in implem
s order shall be treated as coni

of the orders passed by this Court.” |

it of J&K has directed that Action T
rest authorities every six weeks (a cop,
ac:h;qd?fpr perusal). '

N

e&.‘ged to request you to take:
Hon’ble High Court’s Order as mentiol

eln .lhe said Order, the Hon’ble Hig
1hepolls shall be filed by the revenue
Complete Order dated 12-10-2020

In view of the aforesaid context, |

(@) the required “steps t
Paragraph 3. 3

may be prepared

(b) prepare Action Tal; n? 3
\ mely filing of the s
{ !

of November 2020 and
before the Hon ble |

(¢) serve the Hon’bl
and el

itory of Ladakh, Headquarters, Leh,

1
s
4 of the Union territory of Ladakh for

g the Hon'ble High Court direction
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L HIG RT OF MUAND KASHMIR
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OWP No. 484/2010

(Lhrough Video Conlerencing)

Pahalgam Peoples Wellare Organization
. Petitioner
Through: None.
AT

State ol J&K and others

. Respondent

“Through: Mr. B. A. Dar, Sr. AAG.
- Mr. M. A. Chashoo. AAG.
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HO LE MR IUSTICE PUNEET GUPTA, .lUDGE

ORDER ‘ "Y
12.10.2020 |

9"‘ ofOctober 2070 has been filed by the respondents
b) atndavns‘of Mr I\uldeep Krlshan Sidha, Deput\'
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04, In this regard, as back as in 1987, in the judgment reported at (1987) 2

SCC 295 Sachidanand Pandey v, State of W.B. the Supreme Court held thus:
0. On o consideration of the relevant cases cited ar the Bar the
Jollowing propositions may be taken as vwell established: State-
owaned or public owned property is not to be dealt with at the
absolute discretion of the executive. Certain precepts  and
prmc‘vpk‘.\ have (o be observed. Public interest is the paramount
camider(m(m It e of the methods of securing the public interest,
when it iy considered necessary 1o dispose of a property, is to sell
the property by public auction or by inviting tenders. Though that

is the ordinary ru/e it is not an /'nvaria?b/e rule. There may be

situations where I/rlere ure compe[fmg reasons necessitating

L’aéom Sor the departure

departure Sfrom the rule but tlwn rhe v
miisi be rulmnal and should m)r be .su;,,(, stive of discrimination.
I/)/)eéfrunw u/ /)ub//c /u\sl/u' is s /mpor(an/ s c/oma Juslice.

0 Wi : : Novhmg .slmuld IJe t[(me wluc/z vtves an appeanmce of bias,

"

5 jobbwj: ar nepms*m
W (Emphasis by us) !

e ﬁ'am Izlas' or xm.mrlmmamm aml beyond rcproach %

(Emphasis by us)




04. In this regard, as back as in 1987, in the judgment reported at (1987) 2

SCC 295 Sachidanand Pandey v. State of W.B. the Supreme Court held thus:
0. On a consideration of the relevant cases cited af the Bar the
following propositions may: e taken as well established: State-
owned or public owned property is not to be dealt with at the
absolute discretion of the executive. Certain precepts and
principles have to be observed. Public interest is the paramount
consideration. One of the methods of securing the public interest,
when it iy considered necessary to dispose of a property, is to sell
me prdpeﬂr by public auction or by in viljng tenders. Though that
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YS9 I conclusion, we hold that the State is the legal owner of
the natural resources as a trustee of the people and although it

is empovwered 1o distribute the same. the process of distribution

must be guided by the constitutional principles including the

doctrine of equality and lurger public good. ™

(Emphasis by us)

07.  Recently in the judgment reported at (2018) 6 SCC | Lok Prahari v.

State of U.P. the Supreme Court observed as follows:

227 In Natural Resources Allocation, In re, Special Reference No.
Lof 2012, (2012) 10 SCC I, while considering the allocation of 2-
G Spectrum, this Court observed that as natural resources are
pu,b,lié goods, the “Doctrine of Equality " which emerges from the
concepls of justice and fuirness must guide the State in

Wl termining the actual mechanism Sfor distribution of natural

) ‘};g%wlces. i
O | ’,""”f(Emphasis by us)

fg w};awmief‘(fmnzing inio the coffers of the
can be Mﬁwﬁfm“ beneficent activities to sub-
| '”'m(mqil‘aﬂ.;ghe Wetfam State.

ic property should be put to

th open participation i.e,




ensure maxinum public participation and « reserve price. This
also ensures ransparency and such an auction would be free from
bias or discrimination and thus beyond reproach.
(e) Private negotiations should ahvays be avoided as it cannol
withstand public gaze and cast reflection on the Government or its
official and is also against social and public interest.
(1) I exceptional cases. the authorities may depart from publie
_auckion or (ender process and even dispose of the property dl
fower price than the market price or even for a loken price.
However, resort to this process can be taken only o achieve some
defined constitutionally recognized public purpose. one such being
10 achieve the goal set out wder Part-1V of the Constitution of
India.”

(Emphasis supplied)

09.  We may also usefully extract the observations of the Delhi High Court

dg;ﬁ‘énl‘:reprI'led at (2016) 234 DLT 409 Indian Hotels Co. Ltd. v.

(

cwould be the New Delhi
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would be obliged on the principle of a Trust to obtain the hest price
aile creating ary erest i s property in favour of a thivd party.
11 iy the inlrerent vight of every proprictor to secire X
consideration for his property in all transactions, apart from
transactions where the law limits consideration that can he
charged by the proprictor, for any public purpose or in public
/'/—m'r(.'.\/. In the case of governmental bodies like the NDMC, the
iplicit vight of a proprietor to maximize consideration for ifs
property is also a duty since these bodies own and transact
property in a fiduciary capacity for the general public. A similar
view has been expressed by the Supreme Court in the decision
reported as (2012) 3 SCC 1 Centre for Public Inrerest Litigation
v Union of India, wherein the Supreme Court held that the
doctrine of equality enjoins that the public is adequately
compensated for the transfer of natural resources and/or their
products 1o the private domain. Thus, in exercising ifs
right/discharging its duly to secure maximum consideration for
grant of licence in relation 10 property bearing No. 1, Mun Singh
Road, New Delhi, NDMC is within its power to ensure that such
measures are adopted by it which fetch the maximum revenue.
As a consequence of NDMC's proprictary right and fiduciary duty
10 secure maximun consideration for public property. Section
I41(2) of the NDMC Act, 1994 must be interpreted o include
within its ambit all transactions involving immoveable property
and the grant of licences cannot be dehors Section 141(2) of the
NDMC At 1994, 4 harmonious construction of Section 141(1)
and 141(2) of the NDMC Act, 1994 supports the view that it is
mewmbent on the NDMC 1o sell. lease. ler out or otherwise transfer
any immoveable property ai the value at which such immovable
property could be sold, leased, let out or otherwise be transferred

i normal and fair competition. The omission of the word “let out’

mSection 141(2) of the NDMC' Act, 1994 is clearly on account of

anerror in legistative drafiing. Section 141(1) lists the modes and
the manner in which the immoveable property belonging 1o the

NDMC may be disposed off while Section 141(2) of the NDM(C'
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Act, 1994 provides the necessary condition of securing adequate

compensation. which vepresents the fiduciary duty of the NDMC

(o the general public. 1o be fulfilled while disposing off the

properiy as per Section 141(1) of the NDMC Act. 1994."
(Lomphasis supplied)

10, As back as in 1997, the judgment reported at (1997) 1 SCC 388 M. €.

Mehta v. Kamal Nath and others, the Supreme Court had authoritatively laid

down the law and held thus:

“34.Our legal system - based on English Common Law - includes
the public trust doctrine as part of its jurisprudence. The State is
the trustee of all natural resowrces which are by nature meant for
pithlic use and cnjovment. Public at large is the benceficiary of the
sea- shore, running waters, airs, fi»*é;sl.v and ecologically fragile
lands. The S/are as a /rus/ee is undgr a legal duty 1o protect the

'tzwunl for public use cannot be

”lmluml resour

‘ occupall
) 74/ oul o,

ord of any grant of any lease.
xecutive Officer. Pahalgam
ries of public notices through
If\zloc'umem\ by the lessees.

1) : f\ww‘lv W thom am legal r:qh/ 1o
(me uf //ve.s@ }wrwrm m‘e paymg u s.mgle penny 1o /he

h n‘*&{-‘buvnN -mken‘ by /he respondents. It is a
immediate attention of the authorities.
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1 %‘Jt hmﬁ« the Depuly Commissioner. Ammlnag by order dlled

ol the encroachers over State / Forest Land,
14, 1 is repe ed that the directions have been issued to the Wildlife
Warden. Somﬁ?ﬁkashmir Division. Bijbehara. 10 submit the list of
mmﬁw\.mcmt tjh the Wildlife Land.
18, The above exercise shall be positively undertaken before the next date
of hearing and action taken report shall be filed in this regard.
16, 1t is further reported that the Pahalgam Development Authority has
: issued public notices through print media to all the owners of the existing

ents which would include lease 3

subv‘niued to the concerned
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22 “’m lands are being exploited for commercial profits by those who
have ﬁ% 10 do so. All of this has 1o stop forthwith.

‘ 23, In case immediate action is not taken and the public property retrieved
- from the illegal and unauthorized occupants. it has 1o be presumed that the
nuspmare in collusion and complicit with the illegal acts. It may be

nmcd\ﬂ such continued occupation of the public property may tantamount
£ wcriuﬁ'y offences under the Indian Penal Code.
.: ‘A\ 24. -

i

et an action taken report be filed by all the concerned authoritics
within six weceks Irom today .

25. It needs a mention here that in case any documents stand received trom

any M the same shall be scrutinized by the concerned authorities in
JEN 5

 accordance with law.

\; Zﬁl ﬂlﬁo find that in case afier case applications are being made for
L wwg On several occasions. the request is couched as @
“ A \ for renovation / repairs. On many occasions. we find the ruse of
*Wuw of snow or fire is put forth under the shicld ol the
lalﬁ m large scale unauthorised constructions, expansions
- an cl'lhail. Most of these are being sought and
" ﬂlw\'c 11! the Jandsat all.

heek this illegal activity as thed
" 'llu‘is irmeversibly damaging the

ot be compensated monemrﬂa.“
1 ations 10 come will have 0 pm

hemadc ltusmfcwdﬂmt, i 4
hw. all appuwiomm |

Iﬁ vsm in illegal ouuuthu
%de entire Union T



uiemw copies ol all documents establishing legal righ 5
GBI
i m‘me land on which construction/ repairs / rcnw!w{ _,},

e : e
ﬁ'om the Deputy Commlssloner and DFO com.emed that @

{public land and forest land. i
original sanctioned plan with all documents of orlginl'

&
_]bl‘dvixmh permissions for additions / repairs / renovation:

S il Al :Hl‘ i
(V) [ﬁhﬁ‘ﬁ’y and photographs ol the land: existing building (ﬁm

e d’itﬂenor) 4
(vi) te details (including exact location) ol what is pmposcd 0

hich shall also be plolted on a site plan.
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: ~ Development Authority. Jammu Development Authority and Srinagar
) Development Authority cte.). all municipal corporations (including
Sr‘iﬂ.ﬁgur Municipal Corporation and Jammu Municipal Corporation.

etc.) Divisional Commissioners. Principal Chiel Conservator Foress,

qn;‘nmdc by this Court.

ord ol the cases mentioned in

>r 10 all the concerned



