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OUT TODAY
Dy, No. 27359/L.3/2014
Governmant of India
Ministry of Law & Jusfice
Department of Legal Affairs

WY
Shastri Bhavan

Rajendra Prasad Road
Naw Delhi - 110 001

Date; 29 September, 2014
Ref.  Prima Minister's Office D Neo. CRAMZM4/5 dated : GS.08.2014

As desired, a copy of opinion dated 13.12.1999 of Ld. Aftorney General Madice in
respect of repeal of 700 Apovroprdation Acts as recommended by the P.C. Jain
Commission is enclosed. The said opinion was approved by the then Hon'ble ML), A

,S Ay

{D. Bhardwaj)

Joint Secretary & Legal Adviser
Tel: 2338-4131

FAX; 2338-4505

copy of the said note is also enclosed,

Encls: Az above.

Frime Minister's Office

scuth Black, Mew Delhi

[Shri Avinash Kumar Sinha, Staff Officer to Membper,
Committee on Review of Administrative Laws] '
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Subject: Whedhar 3 wonld be destrable o feasible to repeal abot T00
Anpropriaiion Asts passed by Parifament from vine To e i
Ja50.

e Grveroment of Tndia consthrted a Commisson oa Review of Admiustiative
Laws: vide Cffce Memprendum dated & kfay 1998, Paragrazh 104 nt the Keport of the
Carimmission contaias recommendations fir repeallamendmendss of laws and regulatipns.

Parzgrach 16.4.5 states as follows:

“The Commission zlso recommends the repeal of abaul 7O Apprapnalion Acts
passed by Parliament Fom fime 10 tune Since 1950 as they are, in tenms tempoarary in

aature.”

scoording ‘o the instructions i Lhe Statement of Cass, thig recommendaticn of the
Comr-ission has been sxemined by the Wmsuy of Finance and the Miaist af Law. The
blinisiry of Finance is net in favour of rapeal of these Acts as, according it this will
cerave the lezal covar to the dishursements made over the yeass wudicer the antngity of ese
Acts, The Legislatire Department alsp supports this view. The Department of Legal AfZaira,
on the other hand, j5 27 @e opinion that even if these Alioropnation Acts are repealed, acts

dnne unde- themt would o& saved by virtae of Section 6 of the General Clauzos Acl
Ths Case far Opirion isreferren Lo me in the aforesnid circumslances,

The basic question Lo be detenmined is whether ihe Approprislinn Acts a:e temenray

stamies oF pErmansii siatutes,

O a plain reading of the Appropriation Acts it i3 ciger tha: the, sarpe are fot of
tiraited duration by the tenns of 1he stature, There i8 po period presoribed Ay thelr operaizon

wherealier they expirs by eflux £itime



— 3

If one looles at the preambls and Lhe purjiose of the Appeopation Act, it is sertainly
arguable that cne leature of these Acts is that their fauratien is cxpected to be lemperary, in
that, these Acts become spent whan all the past vircuristances with which they are designad

. - . . ! i .. I
1z deal have zeen dealt with, See Francis Bemjon: Statutory Loterpretation {2 eda} page

214,

Hnwerver, Lhe Supreme Covrt 2as taken the views mhat where no fixed duration of Act
15 specified 1t 15 impessible to hold that merely Jecause of e Urcamble mi At becomes 1
temporay Act, See Magardi Subrary aayam Ve Siste of AP - 1969 {2} 8CC 96 a: 93 nilia

+.

More specifically, in the case of Tinance Act the Supreme Court approved the
fudgement of a Division Benah of the Calouita High Court in which it wis obasved thar the
Finenct Acts theugh annual Aets are aot uesessarily lemporary Acts for they may and olen
do contain provisions of a peneral character wiich are of & psrmanent operation,  Ses

Medusal District Cenfea) Co-pp Bank Lid ¥e 170 - 1975 (2) BCC 454 at 460, In ths

CoungCTion, atention iz also invited 10 GP. Singh's Princivles of Stalutory Interprelation (74

oon) page 45§,

Iit view of these Supreme Courn bmngnincemants, the Appropoation Acts canuot be
vegarded as temporary stamtes. Consequently, the appropriate coyrse ocoDen to the
Government is o enact = conpeiensive legistation revealing ail Anpropriation Acts placed
i 2 schedule te the Tegislation with an BEpress saving clause (o the teims of Section 6 of the
Generai Clauses Act. Such 2 savitg clause would address (e apprehensions cxpressed that
the vepeal of the Appropriation Aces will serder 2ll Finance AccountsfApproprialion

Aczounis and Audit Reports laid in both Houges of Parliament nul and vaid.

mcwlentally, 1 iray meniion that the Alpnpriaticn Acts de nat beleng to tha category
vl those olsolete jaws whose previsions may be inveked st axy fime and 1zke a eitizen by
surpuise and cavse him durdship and karasemnens. Tae Approgriation Acls speud themseiver
alier the particular financial veer and the potentizl of any mischief by their enfercement

againzt 2 citizen roes o azies.
2




L

Frazicly | cannot see the utility of repealing all thess Arts. However, that s a matter

of policy lor the Gevernseent, The legal course oper 1o ths Govsinmeur has been indicatsd

by me ghave.

i the light of the ahove, the questions posed [or my opicoen are angwered as wadar

Croestion Mel)

Avisier

mzstion Mo (2)

Answer

Cuestion Ma.(3)

Ansarer

Cuestiza o (4}

Angwer

Crereraily.

TWhether an Appropriation Act will be regardes & tsmiperary Act?
na.

Whether the provisions of section ¢ of the (General Clauses Act would
o applicable in case of repeal ol an Appropmuiaion Act?
e,

Whether a simple repeal of the Approoriation Acts woulid render 2l
the disburscments made and &7 ether acts dove ursler them as having
pesn dong withows the authaoty of law or thess will ha saved by virnize
of seption & of the General Clases Act?

JAn express saving clanse weuld nol affecl the granlz end

disoursements and al! other acts dors under the Aoprogriation Acts

17 is decided o repeal the Appropriation Acts, will it 5e advisable to

lncorpocale approphake saving clausa tn the repealing Act to save the
past leansaclions.

s,

I have nothing further tosay,

MNew Dali

Trecember 13, 1999,

A A

{5041 L Serahjez)

Adternesy Gereral fnr Tndia

()
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Tha UGovernunent af Ingdis is examining a propostl to ropsal

YOO Apprepriation Acts Jagszd by Parliamont from loe o Lime

i slace 1980, Bt is a part 4l :hn iargear exarclssz to repsal old oand

r ohsolete laws. At Approprintion Act 35 enacled to enable the

-. ; Government Lo withidraw money [rom the Consclidated. bund of Irdia
.?

[Bol. pre-pagel

.*'
:
|
[
;
|
!
i

for meeting various expenses in & parilouler finanela! wear.  Aftar
ther anonsys have begn  wilkdrawn and  disbursed, the ju-pouse ol
) Anproprieticn Act is over. But, the Minigtry gl Financs is of the
i view that in the pvens 4t repeal of the Appropriation Acts, ihe
i tegal cover Lo the expenditure dincurred in the pest years and. the
E audlt and cther stateiory reporls in rcelation 1o thom  will baccme
devoid of any legal cowvaer. Tae Leglstative Depmroment supoorted
E the  apprabensicn of “Le tlinigtry  of Tinance and  falt, ke
! ADRropriation Acls beitg tenperary Acts, Seclion 3 of e General

Clauses Act would be inapalicabic in the event ol rheir repaal, to
S8 Tast iransactions. - -
! 2. the  matter  wag, accordingly.  veferred o the Atiorney
Lencrsl lor his opinfon wide Stalemont of Cuase, placed below. His .
i oy cpinics has since Bman recsived and is pirned helow, The AL iF
£ f i af the wiew that Appropriztivn Acts ere not tomporary Acts and, as
* K sucii, the arovisicns of Ssotion G of the Genernl Coanses Apt woulcs
R Y icable in the avw P their - Ye hwz alsy e i
5 i ; n oapplicable in the gvent of their sepeal. He hwes alsy cxpressn
J"E ::_:tjj he wicw thal tle Approcriation Acls do not belong to e categnry :
= é‘w of thnse cbrolete laws whose preowvisions might be invoked to herass 4
;“‘h—/ Lo cause haedship te tho citizens.  He, thercofore. does not sec ;
R any Uiy in repealing those Ants. According o him, 1t iz & -
R matier of aclicy o he. decided by lhe Gpverament.  Ue has furthar |
LTI " slared thet, Gf thoge Acts are Lo be repealed, sullablp saving
,Er_._'iE. clauee anay he inzerporated 0 save past transaclivesz.
I 3. If epsivovad, we may forwar?. the sbnve ooicice of the
E Attorney Gonoral e tha Minislry oF Finapce. ™
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F.No & /LS[2014
Gavernmani of India
Winisiry of Law & Justfice
Department of Legal Affaiis

RS

Sulr Megpoating of cergin Soin by e Parinmond - oEitien rensived (o L,
Sgbesrrtey Siemaral,

ReEl Prima hf?iﬂi;tter:a Ofitcs 1D Mo, CRAM/Z2014 daied 05.02.2014

FIAG sy c=for o their LD, Note refurad to shove whes =] Ll'"l'v opificn s
seugnit an ihe Legisiative compatence ofthe Parliament for : '

i repeaiing the Staie Appropriation Agis emacted by Parliament in pursuancs of-
Aricles 204 (1) and 208 of the Constifution read with the proclamation rasued _
under Article 356 in respact of thai State; )

i} repealing the oiher State laws made by Parliament under Agticle 250 of the
Constiwtion after. proclamation issued under Aricle 352/356 in respect of that
State ceases to operate in that State: and

iii) repsaling the State taws enacted before the commencement of the Constitution
and which are still in force.

2. These issues have been examined in this Depariment in c'onsultation with Ld _
Attormney General. A copy of the Note of this Department along with copy of the oprnmn
of Ld. Attorney General {‘u"u'hrl:h has bzen accepied by Hon ble hf’iLJ} 15 sent herew:th

»\/h?’ R ___}\}

_ (D. Bhardwaj) .
Joint Secretary & Legal Adviser
16.10.2014 -
Tel: 2338—4101_..:
FAX: 233845@5

Encl: As above.

Prime Minister’s Office
South Block, New Deihi _
IShri R. Ramanujam, Secy. to PM]
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IMinistry of Law and Jusios

Department of Legal Affairs
e

5TS No. 2681 /L8/ 2014

Bk Repewling of ceriain Acts by the Pacianizit.

Bef  Primo Minister’s O[0ce [D Ne, CEAS L2014
de, DS L0114

- Prime Miristars Clfioe vide their above mentioned 11 Notz
las requested his Deparlment t0 adwize o1 the Legislative
comperence of Pazlinrnent for

i Repealmyg the State Appropriation Avis enactzd by
Parliameant in purstcance ol Aricles %0< ‘1 and 206 of the
Constitulion read with the proclamzation issued under Artcis
355 in respecl of that State

40 Repealing the oiher State ‘aws m:de by Parliament . '
ander Article 250 of *he Constutuiion alter the proclamation
jgstied under &rticle 336 i respect of thai State ceases to
operate in that State.

qi!  Repeaiing the &rate lzws cnacted belors  the
cormmorcement of the Constitution and which ars still in. force.

- [ssue [ i} & [ii) Repealing the State Appropriation
Acts enacted by Pa:lihmcnt and olhcr Siate laws made
by Parliament under Article 250 of the Ceoastitution
sitacted during the period when tnc prdclamatlﬂn
npder Articie 5356 was issued: ' '

As per Article 336 (1)) of the Corsalit dun, tre Presiden®
may isgus a proclamation declaving that 1ie powsrs af the
Legislature of a Siate shall bu exercisable by or undar the
authority of Parllament.  Duration of suc: prociamation 1s
preseribed in clause (4 of Article 355 Thearefors, during the
period when the proclamarion vnder Article © 35 (1) is issued OV,
the Prasiceal in respect of & State, the Legislative functions for
that Stetc can be ramied out by the Parliament. Article 357
spocifically provides for exercise of Legislauve powers ander
proslameton issaed wnder Article 356, In Clavse [2) of Articls
357, it is provided that any law made by the Parliament I
exercize ol power of the Legisiature cf a Stats shall continue in
force until altercd or repezled or amended by the cempetent
LogisioiuEs or eifinr onthorizy, Clrose (3 o Articls 33Y rezds

as uriianr
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B537-Exercise of legislative power under proclomeaiion
izsued under Article 356.-

(i

“,J,u Asty feiiw muide in seercise of T paves of fhe Législatiird
of the Hlaie by Furlizmert or ihe Prosident or other
aeithovily refmred o in sub-clouze for) af Clawse (1) which

Farlicmern, o the President or sueh offer cuihor iy deorild
noi Bul for the issue of Proclomation undar Article 356 hove
been connpetent to make shell, cfor the Proclamaiicn fins
czased fo gparate, continue it force until altered or repealed
or amenced by o competerd Lagisioiure or oiher ctthortiy,

3 Clause (2} of vt 307 mrovides thal though the Parlisment
shall cease io have the powsr to legisiate relaring to State
subject cn the revocation of the preclarnatisn, the laws made
during the subsistence of the proclamation. shal! contirue to be
in force unless and untl they are aitered or reazalcd by the
State Legislature. In other words, an express nogative act from
the Staic Legislaiure shail e necessary to Pt an end to the
operation of iaws madg by the Parlinment, the powers of & State
Legislature relating te the Stele list in the 79 Schedule. As per

rticls 204 znd 208 &hate- Legislaturs is  the competent
Legislature tv make Appropriate Acts and Acts relaiing o Vots
on Accoints. Therefore, lavws imade by the Pasliament relating o
State Appropriation Acts during the pericd of Peoclamation
under Arhicle 356 can only be repowled by =z col-petent
Legislature and cormpetenl segislelure in those mnater is the
State Legislahore,

4. 1} Laws made by Parliament under Article 250:

Atlicle 250 cmpowers the Parliament Lo legislate with
respect to any metter ic the State List when a Proclamation of
Emergency is under opesstion. Clause ) of Arcicle 250
provides for duration of such law made by the Parlsmen:,
Artcle 250 reads as vnder;

250, Power of Parfiument to legislare with respect to
any matter in the State Hst if a Proclamation of
Emergency is in operation.-

{1} Notwithsionding anything in this Chapter, Parliament
shall, wiile a Proclamation of Emergenty is in operaiion,
Rave power to make laws Jov the wholie or any pant of
termitory of fndic with respecl to any of the matters
enurnergted in the State sl

(2] A low made by Parliamernt which Parlioment weowid not
but for the issun of 2 Peclonaiion of Swue mEicy hoive Deen
CUinDEN W0 moe sl o e axdens of the TogEtEnCY,
cease o have gfso on the expirafion of o period o sl
months afier the Prodlanaiion hos ceasad fo opgrote, Eenen]
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as respacts things done o omitted fo E‘* doiie before the

expiraiion of the said serod.
=3 The Proclomaticn of Smergoney roforred o iy Acticle 250
1 thy Procimmation issvsd under Ariicle 352 of e Constitution
and not ey respeot ol Ardsle 250, As por Clausz (2] of Article
230, Loe Azt so passed by the [Puarilament vundsr Olaus: 1) shall
cdie outwith the revocation of Proclamation of Trnergensy except
25 thites done or ..JlTJTtt'-C‘I“ te be done beflore thz expiration of the
sedc period. The law made by Poriiament wader Avticle 250 is a
teraporary Siatvie whics exypives on the oxzicy of 4 specifiad
time, Thersiore, the laws mades by the Parliwment on the State

subject in wrms of Artcte 250 suomatizally bacome ineffoclive
altor the exairy of period mentioned in Clauge (2 of Articie 230,

&, Issue (1ii) Repealing State laws enacited before the
commencement af the Constitution and which are still in
force:

Articie 372 of the Constitulizn provides for centinuance of
saw which was 1 furce before the commencement of the
Constitution. As per Clause (1), these pre-Constitutional laws
shall continue in foree untl aitzied or repealed or smended by
the competent Legislature or other competent authority, Clauss
1 of Articls 372 reads as ander;

372, Continuance in force of existing laws ond their
cdoaptation.

{1} Matwathstanding t?‘lc regpaal by this Consfifution of
the enactments referred fa in Article 395 but subject to the
ather provisisns qf this Conslifulion, all the law in jorce in
the lermitory of India immediafely before the rommencément
of thix Constiution sholl eqntinus it furce therein until
altered or repealed ar amended by o competent Legislature
or other competent auihoriy.”

T, A5 provided in Article 372, any alieration or amendroent
m the pre-Constituiicnal laws can only e mede by the
Legislature competsni to enact such a law in lenms of 7@
Schedule of the Constitution. If the subject matter of the prs-
Constitotienal Stete law fzalls under any entry of the State List

ther the compelent Legislature (o repeal the sawl law weuld e

the Slate Legislature.  Thersfors, the power to repsal pre-
Constituticnzl lews weuld depend upen the subjeci matter of
such Siate law. This has been explained by the Supreins Cous
in Kerala SEB v. Indicn Aluminium Co. Ltd., HBTE] 1 BCC
A6% in inllowing woerds

“An exiziing low conituies o be oealid sven though the
fegisiative power with respest to the subjzcl-natier of the
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existing law mighit be T"'T, a dyferent fof under the
Fr:w“—‘f'mhaﬂ from e hst under which i woeld noee fallen
winder ing Goueriment of m_dacx Act, 935 Bul wfler fhe
C?o.--ts.-f:'iuifcn come wito force on exisiing lows could be
pmended & repenien only Dy ifw legisinlure which wonld
be compziemi o @aect gl low iF F were o be neadiy
giacted,”

7. he, Law Carumissica in lts recent Zepaovt Moo 245 on
“Obsclele Laws: Warranbag Itamudiate Repeal} [(5eo. ?{314] has
also  diszissed  thuz  agpect. The l.clw Cnmimissionn,  ailer
cansidcri:l'g provisions of Are. 372 and case laws hus staled that
if tlie subject of a pre-constitutional law falle within the Stare
List, the Statz Legisldtore is the competsne legislature repeal
thar Act ' ' :

. However, since the issued raised by Frime Mirister's Offog
are related o intorpretation of Constirution and haviig far
reaching consequences, if approved, we may request the Ld.
Attormey Genwral 1o give lus considersd opinion on the following
Issues:

i  Whether Perilamert can - repeal the - Srate
Chppropriation Apts snacled by Parllament in pursuance of

Articles 204 (1) and 206 of the Constisulion sacd wiilt the
. prov:la-nqlmn seued nnder Ardicle 358 in l't.‘hp““". ol that
“State. :

(11] Whether Parlimment can repeal the ofher State laws
madle by Parliament under Artice 250 of the Constitation
alter the proclamation ssusd under Arpele 352 f335 i
respect of that Stale céases to operate in that State. ~

(il Wherner Parllament can tepeal the State laws
enacted hofore the e ST eneement of the Corssitution dnd
whiczh are still in foroi.

W Grret
Submitted [or kind approval pl.
ﬁ;ﬂ‘ﬂ%
: Wik
iMahen<dra Ii_qa_m:’:elwnl}
Acditiona: Gavt. Advoeate
Dared: 24.09.20:4

JS & LA (Sari. D, Bhar&wa_u 1_\{:
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"5, Tha repenl by this Aol of any enactment shialk

‘ not affeet any JAeb or Regulation in which. such -

enactment Las heen applied, incorporated ov rsfavred
t0; T
and thin Actshall net affeet the validity, Invali-
dity, sffsob or consequences of snything already dama
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apooinbirant, netwithstanding that ibe sams respactr
ivaly may havs been in any menner affirmed, rocog-
wized ur derived by, in o from any sunctment horeby
ropeaied ; .

nor shall the repeal by this Aet of any enaciment
provide or resture any jurisdiction, oifiee, cuelaim,
Halility, vight, Litle, privilege, vestriction, sxemyliou,
nsage, practios, precedure av other mabier or thing
nol now existing or in force.
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ChST NI,

Writ Petiktizn feivil) 171 =2 2003

BETITICHER:

Ceutze for Publiz Inserseszt Litigation

RESPCRDENT :
I Tnipn 2f India & Rnr.

CATE OF JUDSMINT: 15709/2003

BERCH: .
5., REAJINLRA BABY & GLP.MATEUR

CJDGERT
S v a2 M E NOT

PMTTH WRIT =ITITICH (CIWIL N, 285 OF 2023

FATENDES "BARD, J.

[n chaese twe writ petitions Iiiad In putlie interest Cthe metitioners are
calling in guestign the decisimn of the Coue*nme 't bo gell majerity eX
shares in Hindustan Pabroleum ,Q*purat on, Limiktec {(HECL) and Bhawalt
Eetrelsum Cevporabien Zimi-ed {(EPCL) - to prlvate parties without
Farliamsr-ary apprﬁval Lk saﬂc:ion As- teing conhktrary tc and vislatbive of
the provisicrs o the BSs0 {Roguisition of Tndertaking in India) Act, 1874,
the Burma Zhell [Eﬂq¢1$_5_unyﬂ__Uhdertaﬂlng in Infia) Aec, 1576 and Caltex
{Acguisilion of Shares wi Taltex 041 Refining 1ndia Limited and all the
Undsrtakings in Tedia for Caltex India Limited) ne's, 1977

The petitioners centsnded :ha: ie the Praamkle ta “hege
i mnaecmenks it is prowided that.eil distributien busl ne*s be vested ir the
Skate so Kmatb the fistvipukiom aUhSE“TDE the cemmen geres al gocd; thas,
Furcker, bra enactments mandsts hhdb zhe aggets and the ell distribuzimn
busirezs mus- w=3t in Lhe 3tste éf-in Government commaries; That, taey
are vol opoosed te the policy of disiavestmert cut they are only
chaltenging zhe maamer in whick the pelicy of dizinvestment = being given
effect tm in respect of HPCL and BFCL: . Lhat, uniess the gnhc:mghts sre
revegaled or amernded aporepriabsly, the Ghvernmént shou'd e regbrdined
from procseding with the disinvestment resulting in HECL and 52CL
eeasitrg tw be Govarnmen: comparcies. It is furthey Eubmltted toat
!disimwastaeat in HPCL and BPCL gould result fa the State lesing .ednkbrel
‘over zheir sssets and pil distribubien buziness and Eherefere; of fﬁ“cun E&SDY
Lo the chjsct ol the snaciments. . ’

It iz the susmission of the learned covnsel fof cke petitisners Lhat
acguisiticn =2 HECL and BFCL aas taksn place in puzseante of 2rricle Co
39(b) of the Constizution; that, Arcicle 38{b) subserves LD soiact af-
buiilding & wzlfare State and an egalliarian zae’al crder, tkatl Ebherelare,
“hese enactmentz have een cassed with the ohiject of g_v11g erfect to
article 39(k! of tae Cepnstitubion 2nd the provisicns of “the .emactment
provide for veszing of these uncertakingz in the State Sr in a Saveramens
company; Lhaz, 1= is nost apen <o the Gevernmens to disiav rest the same
Poithent £irs: eranging ke law fa this regard eitkar by rapeailng tlha
epnartrents o by pakicg appropriak: chenges oy way 2f amendments ic
. ths ecacrments. The leavned ecunsel furcher relied upon a declsion of

Superisr Cour: of Justice of Catario between Brisn Pavng w2, James
Wit=oa and Her Mzjeskty the {ueem in Eight of Dntario daked Ppril 12,

s anaz,  In that decisien the Sumeriar Jourt of Justiee of Cncarie dec’aved
chat any cals of the commen sharss oI Eydra Dne Inc. neld in che name of
Her Malesty in righe eof ontaria, whekher muvsuant te &n initial publie
uffevlng of comron sharcs or by way of a secondary offering. or
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ctherwise, comntravenes sub-sectliar 48(1) of thg E-Lcectricity Ack, 538, In
Lhal epastment Secticn dAil) provides shabk Ehe Lisusgnanlk Goveracr in
Toancil may cause Lwo corporaticas to be inccoxporated under che

Business Cprperations Ack and shaves in thosze corgosations may ke

aggquivad and held i the rame of Fer Majesty in rigkt of Dataric by a

~member ¢ the Exagutive Zouncil designazsd by ths Lisutenaat Goveraer

in Council, Thal. order wazs appea_-sd zo the Courb of Appea” of Iotariao.
During zerdency of thz appeal the Eleosoricicy Aco, 18%6 was amendad by
replaciagy Secoian 42010 :he*eof wnioh expressly autharises the Ministar of
Invironment and Energy to dispose or cbherwige deal with the shares of

cme Hysre One Inme, arnd ok t-at basis, disposad of the appesl. It was
Turther nooiced in thak fegision that the reascns given by Lhe Superier
Courk af Justice cannot bé read a3 a gJenoval pronsuncemens on the rights
o tha Jrewn Lo Seal with its assebs; that, The learmed Judge purperksd to
azalyse a speciiic zvovielca . in a szecific Zcs; Khak, he 2id sc in the coatsxb
=f the entivety of the Elaclirteity het, 15%8, the specifisz cireumscarces

CEorrouncing ibs ena&tment and the scmnents oI the MinZster regpcnsible

focr tna: smecific Ash.

- fn.Lhs cednzer-affidavits filed on behalf of the contssting
responderze,.ikb is urgec rkat the lelCF of dipinvaestmen:s followed by the

CGovarzment ¢l India Las besen uphe’s by this Ceuvt in BALLD
i Zmplovses' Uaisn  ws, Union of Indis, 2002 (2] SCCE 333; that the

fecision to digsinvasoment and the implemzntaticon thereof is surely an
afministrative decis'mn ralating te the pconomic policy of the Staze; thak, it
45 the prerogative i zach elected Governmen- to IZollow its own pollicy:

that, -he contentics of the pesibticnérs thdt pricr approval of Parliament Zaor
disinvesrins Covermment’s heldins i #2701 and BEXL is nokt necsssavy

since in the Acguisitism Ast setting vp these comgaries chere are ne
restrictions on the dlE‘rV 5tmeﬁt nf bLhese ccmpanle Lhat, tke said

companies are cedliierec. Ufder tie ucnpanles nc-'-_EEE that, tha zale

. of shares r~hersef do Ao TEQUITE Parl amenbarv apnvaval tnhat, the

Mesmorandun aadi Articlss si Asseciatlod of £hs sald campa:1es alse do

Lot cants’n oy such resiriction <o braﬁsfe“ of =hares; zhat, the Acts Iz
guestion have worksd Shensalves. ot after acguisiticn; that, tks
provisions of che Jompasies Act, 195’ and Securibles and Zxchance

' Zoard of India's guldellﬂes govern the compeniss in qhesLﬁan uafter which

Lhere are 2o restristions on dist nantlng Gevernmeit skare folding in
these compasies; :Dhalk, .there is ne’othsxr stalbuieory bar tc Sh”h sala of
sharas; chac, indeed, zhke Dislﬂves-men- Conm:ssaoﬁ 2xamined zhe issues

relating to fisinvestment of IBF Co. ;La and Zouad Lhat thers was nc

| necessity of Parlianmentary approva. for Ats-disiovesimeni; tHét:'.in fac:o,

skarez in HZCL and BPCL were sold dur 1ﬁg the period 195%1-52 Le 1993-
34 through execucive decisions: that, similarly, ﬂnctFer public sschon
vodertaking, Marutl Udyey Limited waerse acguisition wis through En Zct
o Par-iament, was dizizvested shrousk exedurive decisicns over the “last
two decadﬂs. Loak, even -n those cases, Pur__am51-ary acmrovEl was noc
raguirest and the presert case dees not swand o a Siffersnc fontl g 25 the |
legal regimse is similsx; thatb, ic the enacImeniy ‘L qnest onithere zre nﬂf-
express or implied provisions restwalaieg tzansfer pf shares of HPCL cx: '
BECL; thaz, o2il i an wmpeortant sastox of the ecen omy and <zn grﬂw cTiy
with increasing e£fi ¢131cy and that zhe ka&y e effieiency iz compebibica and
disimvresinent is an impectast instromeat to achiewe chmpesiticn; that,
afosr diswant’iing of the Adninistered Trices ¥echanism with. efZezc from
~.4.2002, :he government’s malr regponsibilicy in bhe pebrﬂleum seECtor is

" iayipg dowa the brosd polisy framework with the chjastlives of emstring oil

gecurity in che countzv and pretecting bthe iaterss:zy of gensumers:  that,
under the anguing marke: scenaria 1n che oil secter, there 1g 4 aged Ior &a
imdepeacsnl gtatutary rsoulatcry macharism “eo emsure compesizicn,

ancoursce itwsstmen: asd protect consumsrar interest ia -“he oil sectox;
that, s:zsps hawve bBeex Tfaken to iazzoduce i3 Farliament a 2I°E for

sgtatlizning = skatu-ory regulateory sathnority; chal, two private parties wiz.,

Wic Beliz-os Tnduskrizs “imited aad Zssar $L] Timikesd, =ave alresady oeen
granted authcorisac-iccs Lo rarket trarsportation Zuels and Lhe Govarnment
maz alresdy deregulacsd Ixgieosation and Precduction, Zefising z0d
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Pipelines; thakb, thers is now widaspresd urivabte sacbor partigipation in
Exploration arnd Pradactier, =Refining and Pipelirnes; that, scrolsun

BESTOT 4nc ConEumsars ars expasted to banelit as a result of such

ingreased cempetitien; trak, iz this glekal sconemic scenaric amd :the
‘nees for srrester wrivate participatien ard priwvacte Einance lniziakbiwve,
disinvestnent by Goveromen: ¢f its ghare Soldins in State owned

companies is an instrunens of ecconomis policy accsphed clebally. Tk is alsc
brousht b ¢ur mabicse hy =im that aszssks 22 the EZCL and EPCL were

dcguired oy the Central Zoverameat threougn Acks of Parliament bl ic

aaprge af time <f more thar quarter of a cenbtury the asssks have chancead
thelr natures and teday they bear hardly any resenblance o the assels

which were scguired under the statures; that most of Ehs pregsrnc assecs

oE tke twn conpaniss have been scguirsd afser accuisibion by meaps af
imvestment by the GCoverament and trosze assecsz which were inizially

ecuirad undsr statuts heve alss heen brasgsformes irka substanzially
differomnt assets; that, dakta plseed befere the Court will clearly indlicacze
thaz the asseis of "HPCL.:&nd BPOL boaday have only a remate semblance

te che aSsebs that had teen acquired in 1274 and 1976 and a larcs

propork Lol af- tha as5et5 of the two Tempariesz have heen added after
acguisition; that, even the’ ausets that wers taksk over are no long2r tre
same a5 fapital has been 5pentfon tiém owver che DAET =2everdl vears;

Ehaz, ali these assets icw belony o H2CL and EBECL whicsh are

incorporated vonder the’ Companies RAcz, 19ES; thaz, a7 the sigheszZ, the
cetiticnex’s contenticn can be that ths #sgess takesn ovsr canncs be
privatised but there cleariy cannot be any‘?equirement e Darligmercazy
approval or sanctien for dispesal of assetﬁ added pﬂEt sogquisition; thst,
asseLy acgpulred by H7CL and BOCL EL:hﬂFbe a"qunsl fon chravgh

lagislation o= thrﬂugh zurchass have all =ow 1nd:h::ncu1=hably marced and
Earmn the assets =~E th= ccnpanlas, dlspoﬁa_ DF'wh ch will be governed caly
by zhe provisions of the Comnanleé Ao, 193&- and';kere iz no n=2=4 for aoy
Tarligmentary approval or Zancfion. In thls conbexs, he relizd upsn ths

dacisicns of this CJourt in Wesktern C:alfle,us Llrlveq w8, Munlicipal
Zouncil, Birsinghpur Fali & Anr. 153919 (31 so0 250, nand Mrricipal
Cammigsionar ¢f Dum Dur MLﬂlﬂlDalltf L Drs vE.  Indisr Tourisn

Devzalozment Corperakica & Drs,hﬂf TES5 (5] 500 251, to .indicate the
natrrs of kalding by a Ecvernﬁent caﬁpany o the asseLE fald by it.

In additicr, Shri Harish Salwe : cﬂLErcEd Lras as peﬁ 5E wlen-y of

the Act, the Central Geoveromanbh thay v=5t the asz=ts acoul ‘red by it Im aov
GCovernment company  which becomes a- "Gmplete sovner af che aC”ul?ed

asse:ts and the Central covernment has no furckher Ire grest Ain tne assets
e —ransferresd to the corpsniss. The commany hclalrg vhs aC"ul ad

asseTs s like any obther company lncorparsted wader tre Ccmpan*es Aot
thaz such Zomganizg do oot hold or administer these prapertaes Zor axnd aon
behalf af the Central Severnment; that there is ab express or dmpll ed
prchibition in Ssetisn 7 ¢S the Act or the ti JnsFer by tze Central.
Governmant of its shares in thesz companies; -thez, ths only reagfen why

the agsebts were acguired kv the Govermment by leé;s"at;cn waec lthak psrt .
of she asseks insluded the markering part of z fore! gn A2 DMDATY that thE' /'
carliamentary debakes specifi=zally elow that the Lndersuandlng Was that

for the transfer =f the sharss and assets in an Indian company did ach
require the zhactmasnt of 2 Law. That part o the asfe g belangaﬂg =1 the

twe 21l cempanies were ohbzined by negitiated purcﬁaee* rather thd:

throuch acquisition; that in the case of Burmak 8hell,™ihe. asests belangiog
te the Indian scheidiary were hought through a commerci a-"uransactacn,

i bhet, ik fapnct be gainsgaid thas the conpanies are free [o s5ell off their
asgets withwut arny chamcs in The law; that thues if the companliss desirs te
gell off at this diszancs of zime the ¢ld machinary inherized by them {and
the value ¢f which ‘s a emall Zracticn of ibts current net werth), there i= o
legal embargo ewven 1T it amaurts to the comgany ne ldnger ncliing any of

che aszets wvested ‘r after nationalisstlan: that 1if the gontention of the
petitioners is acoepted, the Certral Scvernment caanet s=2.1 iks shares

even ir such & conpainy ; thab, e definivion of a Covearmment Company

can =e amended uvader the Companlies Aot gersrally and uprszlated oo

purscaies hationsliisstion laws o can ardleamarte these coTganies wich

"
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Panctiher company which may ulbimately impact “he ZJentral Soverament’ s
shareboldiog; chat thus, there iz nerxing in law to prevent Che Csnkral
dowernmsnt oo amend $hne arcicles Le provide thet even Iif il contincues Lo

held B2%, 1t will net ipkerfere in Che managemsnk witn tke nrivate strategic
partnar who belds less shares; thak bhe Gaverrment can attain che same

ohject ip & mammer mere Isveurakle Lo che Governmenc H42064%22% viz. by s2lling off
irs gravee Lo reducs ils holding; that, the summission that the polliey
underiving a statute has to be deskexnined from a rzaiing << che preamsle;

amd bthat refevance to the preawble <f & statute <an ke had only when the

words of & sra-use =ye athigusus and placed welizace on Smb. Sika Dewvi

iZeadt by LAs. v. Stabe oI Bibhar & Cre. 1985 Zupg (1, S0 270, Daza

2. that, -he legizlative nelicy &5 spel- ocut in the preanbls waich is 29

croure Lhab che assets are so tanagsd and the undarzaking i= sc run te

ensure tnsh its businsgs rémains wested In the 3tate so that it can be rmin

f9r Lhe publiec good:; chab even by transfer o a comsany ctnasr than

Oovarnmant conpany Lo asseis cart be distributsd ln 2 manner zhzt

weuld subserve the cormen good and "the commer gocod" is a matosr of

Cscmnenie polizy; siat wita the cassage of bime, —he nseds of toZ= aconeny

may dictare changas %.2004223 a change canmot ke sendemnad on tie groumd that

it would oe ‘deterimental to cemmon, good. I this senmext, {2 is gubmittad

Ehab toe natiemaliszzion was a park o2 & larzer zoliey ke oricg o khe oll
sactar under Savernmenc cancrsl: that, the censro. of the 21l =sector was ncs
attained by a legislaticn_bdt by acminighrartive polloy; tzak tie prices &l =il
products were alse controlled by execycive orders. These have besn sl
modified v tha Governmeabt in exerclzZe uf'exscutive powar; —hat in wview oI

thase changes, the cottituance of chernqgnﬁ ownerzhip of snares in

tmese fompanies ie ne Longer considered Eo pe necessary: zhat the

_pergeption -ow is thab tie "common.gecd" will best ke subszerved by the
privasisazicr of theése qndevbakingst that this perception ig & matter oZ
cronomic polisy not amenabls ko jidicist review.

We ooart odr discussicn I the ma::gr-from a eometisubticrmal zagle.

| "hen rhe coverament Segides to set-up a mew gompany, the lrvsstmant

‘o Se-tinc it up 15 shown as a . ‘hew kastrument of sexvize’ and exbibited
separzialy in she demard for grants for the sonsewrncd Winistry while
gresenting the Bonwsl Sudget. Inder Axticle t134z) ‘of tzs Censticublisn,
sstipates ars wresentad bo Parlizrect It the form ol demanc for graats.
Thisz £fuiZilis= the technizal recuiretient of parliamencary zpproval when a
row potpeny is set up. Thke President, in axevcise of his powers conferred
cnser Artiele 113020 o2 ke Copezitution hes framed Lhe deneral, Finansial
Eales, in w-igh undar Eule 71, it iz provided tkat no axpenditire .shall be
incurrsd fusing a financizl year oo oa new ssrvios norC fonzefplazed in the
anrusl Budoet for Lhe YEAr except afzsry abtainixs tha sypélsmaﬂzarx_gran:
oz an advsnce Lrom The Consingency Fund., Setting up aTew public sector
company is dszfined &5 a ‘rew inszrument of seriice! -for whick approval .of
farliament is required f¢r expenditure from the Odngolidatsd ﬁund;of
Imdia. T< t=is is =khe zackground ir which o @new sempany s seb up, ©am
such a compzsny be dismantled withevs aome kind &S parliamencary ;
fiendate? Im Ehis beckoround we will now consader the caze <21 =and. ;

The pleadipgs filed acd ths arguments raised Defors thiz Court
ipdicrate chket: the gusstion for ceasideration celore s iz wheblsy "ar ast
shere in any express or implied licizaticon oo Loe Government Lo privabise
=pQl, and BRECT. It it mr Soubt true that the Two comzaniss z2¥e -

Caveranent oeonpaniss end being Lngtromentalitise of the Stata, bhey cac

anter icto oontracts ameag otker shings, buk guestion is wiathsr this

| power is circumscribed by any =tatuss elither exprogasly or by necsssary
implication. It iz amlsa clear thet there 8 ne provision o the AcL axpressly
stating that ke Covernmerns shall, s all times, rold not less than 51% cf

the paid-un sapital ©f easl ¢orvesoonding new company. as haz baan

sbated e Loz Banking Comganies (Acguisitien & Transfer of UTadsrtakings)

nel. Wor is Chere any srevision ac in she Qeal Mines Watianallsabion Acco,

1972 ¢ -+e gffact Zxat "ng persch, obhsr shan the Cenfrss Gavoriment or a
Gewvermmeal Company or a corporabicn owaed, nansged, or conkralled by
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Ene Ceptral dovermment shsll carry oo oosl mining operation, ia Indis, in
any farm™.

For the purpose eof understsnding zhe provisions we will get vt the
relevant crovisions of one of the snaskmerts,  We make it clear kEhat the
three gnactmants stated akbowvs in kEhis cass are Ifeptiea’

Eresnble to the BESS3C [Acqulsition e Underzaking in Indla) ack,
2974 (hereinafter referred to as  fthaz Acsbt)  reats as follows -

"En AfCL Eo previde for ke avouizitisn acd transfer of the risht, zitcle
and ipnkterest <f EESG Easzern Ins. “r relakion to its wndertakings ie
India wit™ & wiew te ensuring co-ordinate distrpibebicn and ukilisation
of pebzoleum prodacts discribubad and marksted in Indla by Bzse

Zascern Inz. and fex mat-zrs copuected therewit™ or irncidental

thereto.

WHERSAS Bssc Zastexrt Inc!, a Zereidn company, i carryling oo,

in India the business of distribution and markecizng petreleunm
profuczs msntiactured by Essc Standard efining Company of

Ingia LLMLL&* and Lube India Limited, and nas, £or that Eurpose,
establishsd places af huulness &T Boritay and ather plaess in
India; o '

AND WEERERE Qb is}ekpe@ient In the publie ntersst zhat the
usderiakings, In India, eof Zssc Easterpn Inc.  saould ke acguized
in orfer Lo ensSure that thea ﬂwﬂevshlp and ;gn rol of ths pebra’eum
rroduocks dissributied and marketed in. Tndaa bf the said ¢ompany

sre vested in the State aﬂd the?ebv .85 dias r_but d as kes: to
subserve Lie common gccd

o

Seckien 2{d} of tae Aoz definds a “Govexmment: cempany’ Lo mean

[ "a comgany as defined in sectisc 617 of .tre Companies ACT, 19560

Section BL7 cf the Companies Acos, 1536 provides thal a.@overpnent

carpany means "any compary in whigh- net less thar 51% ©F the caid-up

cshare capitsl i3 held by ihe Csntral Gervergment or by dny Stabte

SovErpmMens ¢ Goveroments partlv by che Cankrzl GCvernment oy paruLy

by opns or mere State Govsrnments ard. iﬁcludes a vcﬂmaﬂj whach 15 -
subsidiary ef “he Sovermnsnb camﬂaﬂj"‘w Thasy “hal ding of only 31% ox

mare of the shares in a colipshny eithet by Ehe Eent“ 1 Gﬂvernn&nt or

Stace Severnment makes 4 comgany a Gowverhimenk-ebmpany. “hapter I+,

of the Act providez Zor acculsgibion of the uandertaxZ pgs in -frdia af THse

compsnles,  Sssklise 3 provides for transfer ang vestingﬂiﬁ Lhe CEntral

i Covernment of the undertakings of Tsse in Iﬁd*a T feciien 4 n:cv;des~£cr

genaral =fieck e£7 weshing, Seestion S pVov1des for the featral. Cgvernmgnt

te bs lessee or -erapnt upder certain eircumstances. Seckizn & zeals with »

removal of doubts. For the syesent purpose, “Sactisn 7 = the Act is ﬂk
T Ry : -

imporzant and it reads a5  follews - L ;'s -t e

"Section Til). WKotwithstasding anyroiicg conzained - il ¢ect ons' 3,I T
£ and 5, the Qentral Gowernmenl nay, £ ik _5 SatLS;lEﬂ tnac ai ;
Govercmenk company is willing to campiy, or as camplLed wlLP ;

such Terms and corndiciens as chat Governme-ny may think' f bt

impgse, dizect, by notificalbison, thayt the vight, citls aﬁghigpéfest and
the liabilities of Esse in relatiop to any uvrdertaking in India zhall,
instead of contimuing ta wvest in the Centxal Sowvernment, vwest ‘n

the Government company eithar on the dakte o0f the notification or

en s5uzh 2arlier or later dake (nok oelpg a dace earlier tiaan tke
appoirted Say} as may be sgecifled in the nogificabison,

[2) wkexe zhe rickt, title ard mcerest and The liabllicles or 3gs50 in

‘relatien o its undertasings in Tndia wvest i oa government comDany
Cupder sub-segtion i1y, the covernment zonpany chall, on acd
" from the date of such vesting, he desmed to kave begams the
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owner, Se-ant pr lesses, as the caze nay be, in relszian ta suth
urdertakings, and all the rights ard lighbilizies ¢ tie Canatral
Govarnment Lo relation to such undsroakings shall, an and from
Fhe da-ze of such vesting, ke desmed oo nave wacsme the rightbs
and liakbilities, respectively. ¢f the GoVernmens CETIDAY -

i3} the previsioms of sub-secticp (21 o gectizn 5 ghall apsly to a

 lease or zenmncy, which vests 1r the Ccvernment company. 4=

they appry btoc a4 lease ot “enandy vasted in the Cerbral Governmant
and referarce sSherein o the "Central Governnsnt! snall ke
construsd as & reference o the Governmenk conpany - "

Ssoticn 7 provides thss subjssh ta the sendizions thaz may be

‘mpnsed by The Suvernment, -ight, title and imistrecs ang liskpilicies of Zsaz
i relation —c any undertaking in Ingia zan be vested in & Covernment
semmpany and sub-secstlion 14%% therecf eracies such Sovernmens CONZRLE

-5 beccmé —he owner frgm sush date.

Ir. crder tc intcrpret the gnachiments in quastion it iz necegsary Lo
loek to the Brsamble <o the Act. The Freambls to the Act clearly statad
-kFakb acgulisitlion is deore vin order Lo ensure bzt <he pwnership and contrcl
2 petrolesm eroducte, distribubad ard marketed in India by the said
gempany are vasted i the State and thezShy sc figtributed as “eel Co
subservs The common good." (smphasis supplisd:. Feeamble, though
ipes noct ¢ontrol the statuce, is an aduingikle aid te comstxiczion thersol.
The Bob sets cut thab the assens of -tie undertaking shall west in the

Governmant s provided under Scctinﬁ_i nf the Roi. Howaver, Zegtion 7

of the hot enables the Gevermment bo transfer the undertaking te a
foverarent company as aaiited.oundss Qacricn §17 oI the Companies

act, .936. If the Azt infended that rne undercakisg 5o wested on the
CevermnasT comnany can be tranasrred, wMolly or perily, to any

company chiger shan & Spvsrnment Campaiy ., ;héra cerksinly woulf have

Fean a4 indicaticn o than effect i tha Act t-malf. The questisn, tharefcre, io
wherther absensa of spaciiic provisicn.Zs centairsd in the Banking

Companies (Acquisitictn & Transfex of Undertakings) aAth or in the Coal

ines Mabions_:satien AeS, 1973 that the share hoiding shall always be

neld by Goverament, will give a different covrp_sxidn to these provioions.
then the provisions of tis Rot provicg Iar wvasting of the préperiy of the
pndarcakine i the CGowveriment <r 4 Governmerns Compary, it carmat mean

saml it snables thne same belins held by any czletwgérsnn. pa}tigulgrly in toe
concext That the chiect >f the Ach is tit -ohe Bwnersnip and cénirel o the

. patroleun products is dinrributes and merkezed in Indla my-the 3tate ot

Governmenl company and that chareby so distributeg,és best to subsarve
the sommen sood.  Che argument that thexe is am specific provision in s
et mz conkbzined in the Banking Domzanies {Bogiisitisn & Transfer of 7.
Tndertakings, Act or irn che foal Mines Hationaligdbisn 2ct, 2573 does ot
carry ths matter aty furtier becsuse the idea ambeddad ‘n theose C
provicisne sre imylloib in the provisicrs of this.en@ctmen:, és explaines
aarlie—. TL disinvescmsnt takss place and the compsiy Cezses o be 1
fAovernment cempany as defired under Segbien €17 i the Comzsmigs |

act, Lo =ay that o is sti:l a Cpverninent CoTEany az concemelsated undex
festion 7 o tke hor will ba a Zallsey. What is gontemplated undear Sect-oon
7 of the Aot s anly a Governmaiat Conpany are ne obher: "Io.relatlipn 10 &
Sovernment Tompany Secticrs 224 o 233 are suketituted énd_;hﬁ,aﬁdit af

the zomoany Sakes slace under zhe supervisicn and conbro- of the

comporaller & Ausitey Gensral cof Ipdia whe ghall give effewt ke Sectien 22«
{1-E) [1-C) . Ihe Audizars shall srbmit a report Lo tihe Compiraller & Audicar
Zeneral of Tndia and evea when audls takes wlage, sunject Lo hiz
inarrustions, Comcizaller & Buditer General ad India may alsc conoust
gupplemanTairy audit ard a test ausit, Under Zegticr 1511) af Cenptrollex

& mudiscr Censralies (Duiies, Fowers and Condust =F Serwvize! Azt, 1371

apdir of comganies is tc be condwcted by Ric in terms of the Companics

act . rrpual Hepozis on the working of affsirs of tha ccmpany Lo lasd

hefore Farlizment under fecticn 61901 (b) of the Ccrpanies A2b. Buzh

i
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contrpl will be lost if a zempsoy ceazes 0 be & CoveInnent company .

Argument of Svi Havish Zalwae thet & simp.s srepdmept af Sectien

617 of the Compapiss Act uprelsted v the sccuisitipn can aller the
pasitien in Zaw is anly perreived vl nal zktained and Leace fos=s pot
"ragulice any examinaticn.  He coniendsd that to fasilitate disinvestbment off
Lhe shares the public secter snocerpriscs are allowed e list the shares - eon
Steck Exchanges, irrespective oI the parcentage of shares disinvested by
Ehe Coverpment apd, thersfers, ccbmibtted thac there is na rneed for ths
Gpverament to obtain Farli amer ary apgeroval., Sal#s of sharss of these
sompaniss, theugh uninmhizited, carmpoh be be s=uck &1 extent sz that the
substratum =f the claracter pf ftke Caverpmern: cemzanies is allowsd to

Pee 1rs: and sonvarlad Inks an ordipary cprpany without belps agpraved

by the Gegeral Bady of shareholders and, iz -hie rase, the Government.
Gevernmant, in furn, s subjaob Lo th2 astasukory limizations, ta which we
, hawve adverted tLc acw.  Hence,. the srgumea: bege the guestisn which is
PEuULt in issce befcore us.

hgaing acc;g:icns o the Ciorvaxnrient COMpEan' ' s asdess AunsSequent
te zcguisizicr of the utadertakipg i3 =n irrslevant Zactor in the roalext of the
QUESLIDD We.iFe Consilcdsripg, ﬂefe waat is requiresd to ke gesp 1s, act
which asseT can ke —ransferred or act, bub whather the undertazing can
rhange its tharacter from a’Coverpmen: corpany Lo ardinary rorpany
witneut Parliamenc ary cleArance in the lizut of tie stateks of acquisiczion.
Tte debate as Lo whether a pV*vatizggian law is nazessary kas beex
gaing oo all aver the world., This aspsct his besr disgusged by Pisrca
3uislain ig his boock eptitled ‘The Exivatl zabian Challence’ pubilshes by tha
War>g Bank., The visws oI the learﬂe“ Autrer are r“prﬂaur“d harsunces:
"Haether a country neéds Lo Enart 8 priva: izatiﬁr daw gr can Lo
wilmoubk ¢ng Cspsnds op several fectors:- the ﬂcllLJ:al sizuaticrn apd
legal traditleons of the cauntzry, the,ébgpg Ef its privatizatien
progran, and the pature of the entesprises to be privatized. Two
different issues have to be dddressed dees _eglglatjon nazd to be
epaciaed ko autherize or facilitate prlvat1?¢t &, and if =so. skauld zke
. newW provisiens taks the ferm oI - amercm&nts te the pEItJ ent laws
2r be srouged togather in & spsacific privatizaticnflawé

Swme coumtries bave acted te grart pfivathg,iDﬂ laws Eiranl wqen
orivabiwatisn rould haeve seer anlementec withpit Amend: Tg tre
exintirng legizlaticn. Thisz may nave Lhe advantace of mcblllz'ng
explicit pelitival zuppart ard rommitment in faveur af privatlizatian

From the warv skart. IL may zonfer a atronger lﬁarer mandatn an
the gcvernnﬂnt and ageacies ir charge of 1mplem3nt1ng ) .
orivstizatisn and mske them morz arvsountable. A ﬂrlvat ratlbn :-'"W\ .

law z2lzo pravidss 22 eppertenisy to iptroduce cqangeu in

legis.aticn Khak, slthough npk required for CDmHEﬂc1ng the

oroeess, may substantially facilicate it. on LEe cthe* "hand, g FR
wrivatizabion law iawveives risgsks, inrludipo thentJEl v leocng celays in 7
getbizg perliament spproval, btls sowetimes exceszively restri ctlve )
scope of legislative provisiops, and a tendency an the part off

somz parliamenks kg intarliers Faﬂ much in -tae anlementatlcn df
orivaetiratlion kransscticas. Furshermors, spszial legi s_qt cﬁJmay

qaws ce needed far the trensfer of bthe subsidiaries, par:iq;pa;iaﬁs, ar
zsdets of Shate Gwned Znterpriese bor mublic koldiag compenies.®
[pp.256-297.

‘The Learned Buther has further erugelated thal L lagisiation 15 to be

brpugnt for privabizaklica, the same should reflect the bresd politizal lipss of
the srivatlirstion strategy ard prpgramme =nd shat it should also epdow
; the Coverument ar zrivatization agency with “he required implementatian
CEpawers, anc it smould aveid reesrigshipns thas mav upduly tie the hapds of
‘the exacubling ageacies wnd slow down bthe process. The “egisliation must




50"

http:ffJUDIS.HIC,IN SQUREME COURT ©F INDIA ) Faga 3 of

Caliow sfésguate £lexikility, im the choice of the privactizatlion technigus bast

suiked to sach, whils mreviding kasis safequards gusrankesing —he Zntesriby
and eSlicienry of thne procsss. Sulcess of the programms hinges oo,

amcng okbier things, a kasic consessus arong Parliamanz, Governnsnk,

and hesd cf stzle cn ke zcope &and hroed lines o che programme; a clear
mandate givem Lo the exeriting agenciss along Witk the powers Zes33sary

Tmp Fulfilling thab mapdace; and umambiguous, flexible, and competbitbiva
privabizalion procedures applied ia a trancparsnt nanner by afficials
accouncakle for their acticos.

Eopart fram Tni-=d Hingdom, there have heen privalizabion
crograrmes ‘o France and Italy it Earcpe.  Simiiarly massive progTamme

chaz besn carvied out in Argentiza, Mexico and Brazil. In tness countriss

srivacizazics Boks have been epacssd and numeress rovies 2re adodted to
achieve nrivatization, .some of whichk ave illustrazed bealow:

b & puglic offerips of shares comtined with a listing on the stock

exchange has hrought share owne%ahjp we mabny nillisns of psople ana

mawve Eeesn. tie ﬂECbaﬁlaﬁ nrcugh which the Gevarnment's desirs to

w-den share = wnarshic was been hrougat te fruizion.

. L tvace sale to ancther. private scctor company &r Lo a consortium and
guch & Transaccion is inherently more private t:an a share sifering and

gome of zha privatizabicas -Execuzed in this mansees have fzcad some

criticisn for keing insufficiently open to public axaninatica and dekate.

i3 A ‘Y mansgemsriT buy-out’ whess Lhe pub‘i” sactor epbily’ = managsnenc

c=am cemping teogether bo raize finarce and y;n fotjuaction witsa the
fipancier, purchase the usiness th sugn a rEHIv Zormed vrhizle

company . . : .

4. & privabts plseisng of sharas n g husine w‘*h a groul o investors.
5. ¥aking Stacte sfegts gvdilakle under, “CﬁCEES on 5C thalk Lhe assats
mzy thes be worlked out Dy ‘the comee seiomary. -7

6. Specizl featuras of making prcv1slen Eor a™ galuen ghawe that is =

'ﬂpecnal z2mare in the privatized =ao ,1ty hF;Eh ‘g re:a_ned by bie

Goverzment and whigh typically eaLrEns hes certain previsions wizhim

the company’s artieless 2f as Eociaticn in such a way as Lo prewvent

specified changes ocouxmwiag witheut The ¢onsent of tha Governmant.

Such proceszses are adopted in certaJ“ businegsses wkish are ilnportant

in deferrcs and strategic grounds gnd 2o should bc_insulated Erom the

possibilizy of take over or, mors gensrally, “ha: businesses "witich ara

new to e private seohor EPGuld tot be hlowe- SE= souTEe by ir

unsolizites take over offer made =arly.im their 4eu1: pri vate 1ves Thls

gpecial share ¢an ke a dochie-sdged swerd - and it may give protevtlon

to Lhe Covernmant it goriain senaltive circumscaaces .pub lesve che

Sovermment wick the risk of incurring bhe wrath of -zhargheldars wio

woule he dexied thne Tignt ke accept wxakb mlght ha a very zoiractiva

=ffer for Ltreir shares. .
[Vige C.Gra:am and T, Proszcr Colden Ehares - Industrjal PgliCy by Stealth]

T TMere were cer-aif dAther catsgeries wiore deibT egquiby Bwaps wers

Caxscubive action. Thas, theas ggses gtznd on a di

Tollowsd, o
We haove an overview of tie position warld over on whialhar there 5

- - - - ' N . L. N
ey naed Eor law rsgarding privatisatlion ov whal rovzZes srve o D= ademced
for ashiewving the sams. Trrespeccive of Chess considerdticns, we base our
derisicn on the statukbes with which we are concernesd.

In bhe cass of BALCC jstpva) exacucive ackicn o disiovest was

Lok challerngsd procekbly dee Lo the Zast chat there wis no SLatozory
backizg of =ke naturs with whizh we are concarnad in the praseanc case. I
thne cas= of Maruti Tdyos Limited (supral . tiouch acguired under ar
enactnent, there was 2o cnzllenge to che sane o disinvest weraly by
ferent Zoobing.

There L& ne challenge before thie Joore as to tie solicy of
disirvestmenz. The only guastior raiscd befare us whketier the mekhad
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adep-ed oy the Government in swsrcising g executive powers oo disinvess
PHECL and B2CL without repesaling ar amsading the law is permizsisle or
nat. We find thak on tke langaage of the ho: suph a convse is Aot
parmizzsikle ak all.

In che wesulb, we allow these petiticns rsscraizing the fentral
Government from proceeding with disinvestment resulting ia FPCOL and
BEFCL measing te ke Covercment comparisa witheut aspropristely
amerding che statubtes concerned suicably.
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TUIDEMENT -
TOLDGMENT

. K. Sabharwal, o©JI.

Considering the far reaching changes that had taken
Jlace in the country after the ersctment of the Indian Palice
act, 1661 and akaesnce of any covprehensive review at the
ational “evel of the police system after independence despite
radical changes in the political, social and ecdapomic situation
in the country, the Sovernment of India, on 15th November,

.977, appainted & Mational Police Commisszien (hereinafter
referred te as ‘the Cammissien’). The commi=sicn was

prointed for fresh examination 9 the role and performarce of
the police both as a law enforciag agency and &5 an ilnstitution
ra protect the righzs of the citizens enshrined in the
lonacituzion.

The terna and reference of the Conmicsion were widse
canging. The terms af reference, inter alla, reguired the
lormission to redefine the role, duzies, powers and !
regponsibilities of the police with special reference to
srevention and cantreol af crime and malntenance of public
srder; evaluate the performance 9f the aystem, ideatify thke
sasic weaknesses or inadequacies, examine if any changea .
wecegsary in the mechod of administration, disciplinary control
oad accountabilify, inguire into che system af ipvestigatien
ind prosecutior, the reasons far delay and failure and suagest
1w the system may be modified ar changed ahd made '
=f7iciens, scientific ard cansistent «with human digaity.
iamine -“he natire and exten:z of the aspecial responsipilities af
Lhe pelice tawards the weaker sectidang of the community and
suggest steps and ta ensure pramps action on thelr complaints
Jor the safeguard af their rights and interests. The
Tawmission was required tQ recoumend mezsures and
inetituticnal arrangements to prevent mispse af powers by the
soLive, by adminietractive or executive instructions, political or
sther presaures ar oral orders of any type, which are carpkrary
ro law, for the quick and impartisl inguiry af pubklic camplaints
nade &gainst the police about any misuse of Felice powers,

The CThai-man af the Comnissioen was a rencowned and highly
repiized former Governsr. R retired High Courc Judge, two
farmer Inspector Generals of Police and a Frofessor of TATA
Institute of Specia’l Sciences were aembers with the Director,
TBI as a full z—ime Mether SscrstCaxvy.

The Commizsion examined ail issues i depth, in peried
-f akouk three and a2 half years during which it conducted
~xtensive exergise through analytical studies ard researchl of
seriety of =teps comwpined with ar asssssnent and
sppreriation of actual field conditieorns. Various study groups
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comprising of prominent public men, Senior Adninistrators,

oice QOfficers and emninen:z acadevicians were set up.
various seminars held, ressarch scudies condusted, meetings
a11d digcussions held with the Governsrs, Chief Miristers,
Jnspector Generals of Police, State Inspector Generals of Police
and Heads of Police Crganizations. The Commission submitced
ts first report in Fsbruary 1979, secord in Auguat 1979, three
reports each in the years 1580 and 1231 including the final
repo=h in May 1381,

n izs first report, the Commisaisn firat dealt with the
nofalities for inguiry into complainte of police misconduct in
manner which will carry credibilizy and satiafaction to che

sublic regerding their fairness and impsr-iality and
rectiticacicon of serious deficiencies which milivate against cheir
urcticnirg efficiently bo public satisfactdion and adviaed the
soverrment for expedifisus exemination of recommendations

For immediate implemenzation. The Commiaston observed that
nCreasing crime, rising population, growing pressure of living
ccammedation, particularly, in wrhan areas, violert
‘utbursts. ir the wake of demonatrations and agitatians

airiging fram lakouwr disputes, the agrarian unrest, problems

and difficuleiee of studsents,. pelitical activitiea including the
uit of extremiste, enforcement of economic and social
legislation ete. have all added new dimersiors to police caska
‘1 the country and tended to briang the police in coafrontazion
vith the public much more freguently than ever Defore. The
se.sic and fundamental problem regarding police taken nate of

a5 as to how to make them functional as an efficient and
mpartial law enforcemgnt agency fully motivated and guided

W The opjectives of service o the puplic ar large, upheolding
‘he ponstitutional rights and likerty of the p3cple Various
recormandations waere madse .

n the second report, it was noticed tnah the crux af the
volice reform is fto secere profesaional 1ﬁdependEﬁcn_fpr the
xo_dce ta function truly and efficient’y 25 an impartial agent of
he lgw of the iLand and, ac the same time, to enable the
IoVernmert to oversee the police performance g ensure its
anfarmity to the law. A supervisory mechanisr without

scope for illegal, irregular or mala fide interference wich palice
unotions hes to ke devised. It was eavneetly hoped that the
avercment would exarmine and publiah the report

:rpediticusly so thact the process for implementefion of varioua
gcommendations made theredin could start right away. The
epart, inter alia, roticed the phenomeron af freguent and
ndiecriminate transfers ordered on poalitical consideraticans as
1laa other unhealthy influerces ané pressures brought to hear
n police and, ianter alia, recommendsd for the Chief of Polipe
n a State, statutery tehure of oifice by including it i a
pecific provisian in the Police Act itgelf ard alsc
ecommended the preparation of z panel of IPB cfficers for
rasting as Chiefa of Police in States. The report alsa
egomuended the constitution of Statutory Commissign in

5.0 Brate the funcbion of which shall include laying down
»oad policy guidelines and directions for the performnance of
revertive task and service oriented functiong by ths p&lige

nd alsc functioring as a forum of appesl for disposing of
epresentations from any Poliilce GEfficer of the rank of
uperintendent of Police and above, regarding his being
ubjected ta illegal or irregular ordars in the performance of
is5 duties.

With the 3th and final report, certain basic refoarms foar tha
ffactive functioning of the police to enable it to promote the
ynamic role of law and to render irvpartial service co the
=onie were recommended and g draft new Police Aot
noorparating che recomtlendations was annexed as a2n
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appendix.

When the recomrendations of National Police
comrission were not implemented, for whatever reasons or
~Lmpuilsicns, ahd they met the same fate zs the
-ecommendations of many ocher Commissichs, This petition
under Article 32 of the Constitution of India was filed aboutr 10
ears back, ircer alia, pravirg for isaue of directions o
soverament of India to frame a new Folice Act on the lines of
the wnodel Ret drafted by the Commission in order to ensure
hat the police is made accountable essertially and primarily
bt the law of the land and the p=ople.
"ne first writ petitianer is knowr for his gutstanding
cortribution as a Police Qfficer and in recogniticon of his
sutatanding ceatribuzion, he was awardsd the "Pzdma Shri® in
%91. He is a retired officer of Indiar Police Service and
jerved in various States for Chree and a half decadsa. He was
lirectar General af Polide of assam and Uttar Pradesh besides
ke Burder Security Force. The second petictiener also held
rarigus high posicieons in pelice. The third peciticner L0026
MmO cause is ar organizatien which has brought befare '
“hig Court and High Csurts warious iasues of public interest.
The first two petitionews have personal xnowledge of the
Mmrking gz the police and alsc proolems of the people.
't has peen averred in the petition that che viglation of
urndameatal and human rights of the citizens are generally in
he nature of nan-erforcement ard discriminatory application
f the laws so that those having < out are not held accountable
wen for blataat vidlations of laws and, in any case, not
rglght o justice fur the direct wvighationa of the rights of
ritizens in the form af unavthorized detenticns, torture,
1larassment, fahricatisn of eviderce, malicious prozecutions
=tc. The petitior sets wut certain glaring examples of police
nactian, According o the petitieners, the present discortions
xnd aberrativpns ipn the functioning of the pulice have their
uets in the Police Aot of 1881, structure and erganization of
sulice having basically remained uvacharged all these yvears.

The petitiorn sets ocut the historical background giving
‘eagens why the palice functisning has caused so much
lisenchantment and dissatisfaction. It also secs out
acomMendations of varigus Commizteee which were never
mplementad. Since the wmisuse and abuse af police hasg
educaed it o the status of & mere taol in the hands of
rscruptlous masters ard i the pracess, it has caused
erious viglations of the rights of the peuple, it.1is cantended
hatt there is immediate need to re-dafine the soope and
unecoians aof police, and provide for its zeocoimtability o the
aw af che land, and implerent the core recomnendaricons of
he Wationgl Palice Commissicn. The petiticorn zefers to a
‘asearch peper *Political and Administrative Mapnipulation of
hes Police’ published in 197% by Bureal of Pulice Research
nd Qevelopment, warning that excescsive control of the
oliticel executive and ite principal advisers dgver the pdlice
25 the ipherent danger of maxing the pulice a taol for
Libverting the process of lew, pronscing the growth of
ufhoritarianism, and shaking the wvery foundaticons of
lemoacracy.
'he commitment, devotign and accountablility of the
alice has o be only to the Rule of Law. The supervision and
ontral has ta e such that it ensures that the police serves
he peogple withouz any =egard, whatacever, to the sitatus and
gsicion of any perzon while inveatigating a crime ar taking
reventive measuree. Itg approach has to be service ariented,
s role hes to be defired =o that in appropriste cases, where
n account of acts of omission and commiesior of police, the
nle of Law becomes 2 casualty, the guility Police Zfficers are
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brought to hook and appropriate acticn taken withoub any
slay.

The petitioners seek that Union af India be direc-ed to re-
defiine the role ard functicrs of the police and frams & cew
clice Act on the lines of the model Aot draf:ied by che Ratianal
Police Comrisgion in order to ensure that the police iz made
‘goountable eassntially and primarily to the law of the land
2nd Che people. Directions are also aought against the Taion
2f India and State Governments Lo constitute various
smmissicns and EBoards laying down the policies and
=rsuring that police perform their duties and functicns free
"o any pressure and alse for gseparation of Inwvestigation
20xk from that of law and order.

The notice of the petition has alzo been sexrved on Stats
cvernmercs and Unicn Territories. We have heard Mr.
Prashant Bhushan for the petiticners, Mz, G.E. Vahanvati,
learned Eoliciter General for the Unicon of Cndiz, Ms. Inda
.Alhotra for the Naticnal Human Rights Commission and Mz,
swacl Mehta for the Common Welfare Initiatives. For most of
he State @Goveraments/Union Territories oral submissicns
tare not made.  None of the State Governments,/Uricn
ferritories urged that any of the suggestion put farth by the
eiitioners and Saliciter General of India may not pe acosphted.

Eggides the report submitted to the Government of India
¥ MNazionai Felice Commissicrn (18277-81), various other high
wwered Committees and Jommissions have examined the
ssue of police reforms, viz. (i) Natignal Human Rights
ommissidn {ii) Law Commissicon (iii} Ribediro Commictee {iwv)
admanabhalah Committee and (v) Malimath Committee om
‘eficrms of Criminal Justice Syatem.
n additicn to apove, the Govermment of India irn terve of
f fice Memdrandem dated 20:ih Beptember, 2005 donsgtituted a
armittes comprising Shri Scli Scrabjee, former Attormey
ieneral and five others to draf: & new Folice act in wiew of the
hanging role of police due to varicus socic-sconomic and
¢liticzl changes which have takern Dlage in the count@y and
he cha’lenges posed by modern day global terrowism,
®xtremism, rapid wrhanization as well as fast evolwing
spirations of a moderr demccratic soeiety. The Saorabjes
‘ommittee Has prepared a draft dutline fer a aew Folice Act .
ath September, 20067 . :
Bout ope decade back, iz, on 3rd August, 1987 a lezter
a% sent by a Unicn Home Minister to the State Governments
evegailing a discressing situatlon ard sxpressing thé view zhat
T the Fule of Law hes to prevall, 1t must be cured.
‘egpite strong expression of opinions by wvaricus
omalissionsg, Committees and even a Hore Minister of the
cunliry, the positicon has oot improved ag thefe opinicns have
emained only on paper, witheout any action., In fact, positioo
a8 detericrated further. The National Heman Rights '
'oTmission in its reporo dated 31st May, 2002, inter alia,
c-ed that: :
Folice Reform:

§{i) The Commission drew atTentica ip its 1s:c
pril 20C2 proceedings to the need e act
=zcisively on the deeper gquesticn Af Folice
eform, on which recommendations of the
gticral Police Cammission [(WNPC) and of the
atiaral Hutan Rights Commission have been
e1ding despite efforte te aave chem acoed
por. The Commizsion added that recent

vart in Gujarat and, indeed, in other B:tates of
he caurntry, under’ined the need to proceed
izhout delay to implement he reforms that
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have already deesn recommended in order o

reserve the integrity of the investigazing
process and Lo insulate it from ‘extrsnecus
infiuerces’ .

In the zbove noted letker gdated 3rd April, 1997 sent to all
he State Govearnmsnts, the Home Mirister while a&choing the
swerall popular perception that there has hesn a general fall in
the performance of the police as alsc a detericrazicn i the
o_icing system as a whole in the country, expressed that cime
had come wo rise above limited percepticn= to bring about
oifle drastic changes in the shape of Tadiorms and
cestructuring of the pelice before the country is overtaken by
nnheal thy developmenta. It was expressed that the papulax
erception all over the country appears to be that many of zhe
leficiencies in the furctiohirg of the pelice had arisen largely
Aue to an overdose of unhealthy and petty political
.nterfergnce at varicus levels atarting from transfer and
rosting af pclicemen of different ranks, mizuse of pelice for
artisan purpsosess and policical patronage quite often extended
fo corrupt police persermnel,  The Unicsn Home Minister
=xpressed the view that risirng above narrow and partisan
crsiderations, it is of great national importance tTeo insulate
~he poelice from the growing tendency of partisan or political
‘nterference in the discharge of ics fawful functinneg of
srevention and contrel of orime includinyg imvestigation of
zased and maintenance of public order:

Besgides the Home Minisker, zll the fommissionz and
“ommittees above noted, hawve breoadly come to c—he. same
-onclusion on the issue of urgent need for police reforms.
vhere is convergence of views on the need to hewve (a) State
seouUrity Commiseion at State level; (b)) transparent procedure
‘or the appointment of Police Chief and the desirakility of
yiving him a minimum fixed tenure; (€] séparation of
Tvedtigabion work frox law angd order; and [(d) a2 new Police At
hich should reflect the democrawic aspirations of the peoplse.
[t has beer contended that a statuzory State Securizy
‘ommissian with its recommendatidns binding oa the’
iovernment ghould have been established long bhefore. "The
ipprehension expressed is that any Comnmission without
Aving its report binding effect would bne ineffective.

MoTe than 25 wears back 1.e. in Ajgus:t 1379, the Police
wemission Repoxt recomnended thatr the ipvestigation task .
hould pe beyong any kird of interventicn by the exécutive or
10T - BXECUTIVE .,

For separaticn of inwvestigsticn work from "aw and order
wven the Law Commission of India in its 154th . .Report had
ecommended such separaticn to ensvore spesdier
rvestigation, better sxpertise and improwed rappor: with the
weople without ef-course any water tight compartmercalization
L view of bath Eunctiocns heing gleosely inter-related at the
rouid level.

‘he Sorabjee Committee has also recommended

retak:lishment of a State Bureau of Criminal Inwvestigation by
he State Govermments under the cnarge £f a Director who

hall report teo the Qirector General oI Police.

1 mest of the @epeorts, fLor appointment and posting,
onstitution of & Police Establishment Board hes been
ecommended comprisiig nEf zhe Directer CGeneral of Police of

he State and four other senior sifficersa. Iz has peen further
aoemaended that there should be a Public Complaints

urhority at distriect Zevel to examine the complaints Lron the
un.Lie on police excesses, arbitrary srrests and detentions,
alse implications in crimina” cases, custodial violence etc. and
‘or making necessary recormendations.
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Undoubtedly ard undisputedly, the Comunisesigr did

ommendatle work and after ‘n depth scoudy, wmade very useful
recommehdacions. aAfter walting for neaxly 15 vears, this
—efibimn was filed. More than ten years have s2lapsad since this
~2tition was filed. Ewen during this perisd, <0 mere or less
similar Zines, recommendations for police reforms Rave heen

ade by other high powered committees zs above nobiced.

I'he Sorabjes Committes has also prepared a draft reporr. We
have no deubt that the zaid Committes would alas make very
seful recommendationz and coms out with a madel new

Police Act for censideraticr «f the Cegntral and the Brate
“overamentz. We have alse rno doubt that Sorabjee

Jommnittes Report and the new Act will receive dus ztcentien of
the Central Gewvernment which may recemmand te the State
ogvernmerts teo consider pasiing af Stace Acts on the

suggested lines. We expect thas che State Gavernments weuld
~ive it due cansideratien =nd would pass suitakle Zegislatiens
on recomnended lines, the police“keing a State subject under

the Copnatitubion of India. The gquestieon, however, is whether
hie Cour:.sheuld further wait for Gover-nments teo take

suitable steps for police refmrm=. The anawer has te be in the
nagative,

Aavinag reaard ta (i) the gravity of the prablen; (211 the
urgenz need for preservabicn and streagthening <f Rule of Law;
‘iiil) pendency =f ever this petitioh for last pver bLen years; (ivi
che Ffact that varigus Cemmissions and Jommittees have made
recommendaticns an similar lines for intreducing reforme in
he police set-up in-the country: and (v) terdl uncextainty as te
wihen po_ice refarms wiizld he intreduced, we think that there
mannat bhe any further wait, and the stage has come for issue
»f appropriate divegtions for immediate compliance so as ko be
operative £ill such zime a new model Palice Act 1is prepared by
he Certral Government and/or the State Govéraments pass
the repuigize legislatiens. 1t way Lurther ke noted that the
quality of Crimiral Justice System in the countsy, to a large
:xtent, depends upcn the working of the police forece. Thus,
having regard te the larger public interest, it is absclutely
iecessary to issue the reguisite directions. Xearly ter years
pack, in Vineet Xarain & Crs. vw. Tnien of Irdia & Arnr.
[{1%8B) 1 SCC 228], this Ceurt neticed the urgent need for the
itate Governmenkts ta seb up the recuisite mechanism and
directed the Central Govermment tao pursug the matter of.
wolice refarmz with the State Govermnments ard engure ths
setting up of a mechanism feor selectien/appeintment, temiyxe,
transfer and pesting of net merely the Chief of the State Polics
mt alse 21l police oificers of the rank of Superintendents af
EFoodice and abave. The {oust expressed its shisck that in some
2tates the renure of 2 Superintendent of Felice is for a few
immthes and trapafers are made for whimzical reasons which
has not oaly demsralizing effect on the police force but is also
1lien to the ervizaged constituticonal machinery. It was
coserved that apart £ven demoralizing the police feorce, it has
2150 the adverse effect of peliticizing the persennel and,
herefore, it is essential that prempt measures axe -aker by
the Cenfral Government. .
The Ceurt then observed tha: no actior within the

sonstitusingal echens found necessary ©o remedy bthe situation
14 Ao azwinganz in these gircunstances.

Ioze than four years have slse lapsed sicce the report
ancve nesed was submicted by the Natisnal Human Rights
cevmission tao the Government of India.

rhe preparatisn af 2 medel Police Act by the Central
Jovarmment and enactment of new Police Acts by State
Jovermments providing therein for the campasicion of State
Caourity Commissien are things, we can onlly hepe Sor the
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wresent. Similerly, we can only express our hape that all State
overmments would rise o the ccoasion and enact 8 new

Police Act whelly insulating the pelice frem any pressure

~hatsoever thersby placing in position en importart measure

~2F securing the rights of the citizens under the Cornstitution
£=r the Rule of Law, treating everyorne equa’ and being partisan
& nene, which will 2lso help in =ecuring an efficient axnd better
criminal justice delivery system. It is nat pas=ible or proper to

leave this wmatter pnly with an expression of this hope and o
Walt develapnents further. It i= essertial to lay down

gquidelines ta be operztiwve ©ill the new legis—aticn is eracted by
"he State Governments.

aTticle 32 read with Article 142 of the Conasitution

empawers this Court to issue such directisns, z=s mey be
soessary for doling coamplete Justice in any cause cr matter.

211 autharities zre mandated by Brticle 144 tg agt in aid of che

arders passed by this Court. The degisicn in Vineet Narain's
-ase {supra) actes wvericus decisians of this Court where

guddelines and directions teo be chserved were issued in

bgence of legislaticn and implemented tTill legislactures pass

apprapriate legiziatians.

With the assistance of learned counsel for the parties, we

JBve perused the wvarisus reports. In discharge of our

constitutional duties and cbligations having regard to the
forenoted position, we issue the f£ollowing Sirectians to the

Jentral Government, State Sovernments and Union Territories

for compliance $ill framing of the apprepriate legislaticns
Jate Segurity Cpnmission

(1] The State Governments are diregied tao constitute &

tate Security Qommissian in every State to ensure

rhat the Siate Government dpes not exergise

inwarranted influence ar pressure o0 the State police

mnd for layving down the brozd policy guidelines sa chat

the State police always acts according to the laws of

the Zand and the Constituticn of the country. This

ratchdog body shall he headed by the Chief Minister

>r Home Minister as Chairman angd have the 03P of

the State as izs ex-pfficie Segrétary. The other

nerbers of the Commission shall be chessen jin such a

nanner that it is abkle co functicn indspendenc of

jovernmert contrel. For this purpese, the State may

“hoaoszse any of the models recammended by the

Jarianal Human kKights Commizsian, the Ribeiro

ommittes ar the Sprapjese Commities, which are as

inder:

FERC

Aipelra Commiites
iarabjes Committes

1. Chief Mirister/HM as
"hailrmar. .

l. Minister 1/¢ Police as
“Hzirman

L. Minister i/¢ Police [ex-
yfficia Chalrperacn)

r, Lok Avukta or, in his
ibsence, a retired Judge
»f High Court ta be
wminated by Chief
Tuetice or a Member of
tate Human Righ:os
ommissian,

1, Leader of Cppogition.

2 . Leader aof Oppasition.
}. A zitting or retired
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Judge nominated by Chief
ustice of High Court.
4. Judge, sitting or retired,
nominated by Chief Justice
E High Ceurt.
3. <Chief Serretary
Chief Serrescery
<. Chief Secretary
4. DGP [ex-afficio Becretary)
Leader of Qppoacition
in Lower Honse,
=. Threes non-political
sitizena of proven merit and
integrity.
Five indepeadent Members,
5. OGP as ex-officia
ReCretary.
L3 Police as Secretary.

The recommendazions of this Cormissian shall be
sinding on the State Covernment.
The furctionzs of the State Security Commission would
include Laying down the broad policies ard giving directians
ar he performance of the preventive tasis and service
sripnted functions of the police, evalustion of the
erformance of the State police and preparing a report
herson for heing placed before the S¥ate leg15 ature.
selection ard Migimum Tenure of DEP:
2l The Director General of Police of the Etate shall be
.e_ected by the State Sovernment fram amongs:c the
hxee serior-most officers of the Jepartment wha have
gen empanglled for premotion te that rank by —he
Inion Public Service Commis=sion on the basis of their
ength of =mervice, very good recoard and -ange of
xperience for heading the police force. Ard, once he
a5 been selecied for the job, he shoutd have a
inimum tenurs of at least twa years irrespective of
iz date of superanruation. The OGP may, hawever,
e relieved of his responsipilities by =he sStaze
OWErmMENL afting in consvltation with- she State
ecurity Commissicn copsequent upen any action
aken agains:t him wnder the 2ll India Services
Disgipline and Awmpeal}! Rules or following his
orviction in & court of law in 2 criminal .offence ar in
case of corruption, or 1f ke iz otherwime 1n"anac1tated
oy discharging his duties.
1nimum Tervxe of I.G. of Police & other afflcers
31 Police fficers on operatiomal duties in the flELd like
he Inspector General of Police in-charge Zane, Depu,y
nspectar General of Police Iin-charge Range,
uperintendent of Police in-charge district ard Statlon
cuse Officer in-charge of a Police Station shall also
ave a prescribed miniwum tenures of two vears unlege
£ iz found necesgary to remove chem premascrely
ol lowing disciplinary proceedings sgainst them or
heir convigrion in a criminal offence or in a case of
grruption ar 1f the incumbent iz otherwige
neapacitated from discharging his responsibilities.
his wauld e subject to promstion and refirenent of
he offiger,
eparation of Investigation:
4] The inveztigating police shall be separated from the
aw and order police to ensure speedier investideation,
eiter axpertise and improved Tauport wich the people.
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it must, however, be ensured that there is ful?
aordinatisn between the two wings. The separatioro,
to atart with, may be effected in btowns/urbai areas
which have a population of ten lakhs or more, and
radually exrended to smaller towne/urban areas algo.
Palice Establishment Eoard:

‘B There shall be a Pclice Establishment Board im ecch
Jtate which shall decide all transfers, postings,
promot ions and other service related matters of
fficers of and belew the rank of Depuby
Superintendent of Police. The Establishment Board
"nall be a departwental hady comprising the Directow
-anreral of Police and four othar senior officers of the
Department. The Stace Gavernment may interfere with
ecisionr of the Board in excepticnal czses ornly after
recording its reasons for doing so. The Board shall
1150 bea aLthﬂIlZEd co make appropriate
-ecomnendations . £a the State Government regarding
the pasting and transfers of officers af and above the
cank of Superintendert of Palice, and the Government
1= expected to give due weight to these
recommendations and shall noxmally accept it, It

hall also funccicon as a forum of appea. for disposing
3f representatiorms frowm officers of the rank of
"uperintendent of Palice and abave Tegarding their
srometion/transfer/disciplinary p?oceedlrgﬂ ar their
2eing subjected to illegal ov 1rregh1ar u*ders and

enerally reviewing the funco 1Gr1rg of the pol“ce in the
take.

»olice Complaints autiharity:

=R There snall be a Pelice Complaines Prthority abk che
‘istrict ievel sSo look inte complairts ggainst police
1fflcers of and up to the rack of Deputy

rperintendent of Police. Slﬂllar-y, there should be
rother Police Complaints Autheority at the State level
@ Jlock into complaints against officers of the rznk of
uperintendent of Police and abeve. The district lewvel
withority may be headed by 2 retired District Judge
hile the state level Ruthority way be: headed by a
etired Sudge of the High Court/Supreme Lourt. The
1ead of khe State lewel Complaints Autncrlty ghall he
hosen by the State Government out of a panel of

Emes proptsed by the Chief Justice; the head of rhe
liztrict level Comwplaints Authority may alec he chasgsen’
ut af a panel af names praposed by the chief Justice

T 4 cudge of the High Courtc pominated by hir.

hese Autharities may De assisted Ly three to Live
emberd depending upor the wvelume af camplainzs in
ifferent States/districte, and they shall be selected by
he State Government frow a panel prepared by the

Tace Human Rights Comm1551onfLok 2yukta/Srate

ublic Service Commissiecn. The panel may inciude
erpers from amongst retired civii servants, police
fficers or officers from any ather depariwmenz, or frem
he civil society. They would worx whole time Far the
ntharity and wound have tao De suizably semmmerated

0T the serviges rendered by them. The Authoricy may
lso need the services of regular staff teo conduct fieid
nouiries.  for Ehis purpose, they may utflize the
ervices of retired investigators from the CID,
ntelligence, Vigilance ar any otker orgacizabtion. The
taze level Complaints Authority would take

oghizance of only allegations af sericus miscormducs

¥ the police persommel, which would include incidents
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Anveolivirng death, grievous hu“t ar rape irn police

ustody. The distrigs level Complaints Auchority

wakld, apart from above cases, may alsc inguire irco
allegaticns of extortion, lard/house gravbing or any
neident invelving serious aouse of acthoriczy. The
recommendaticons of the Ceomplaints Authority, both at

‘he diztriet ard State lewvels, for any action,

Jdepartmenzal or crimical, against a delinguent police
officer skall »e binding on the concerned authority.

g&ticna: Security Commission:

7y The Central Goverrment shall alas se- up a ¥aticnal
“ecurity Commissicr at the Unicn Level to prepare a

gsanel for keing placed before the appropriate
Appointince Avtherity, for sslection and placement of

hiefs of the Certral Police Urganisaticoms (CED), whe
shovld alsc be givend a mindmum tenure of two years.
The Commissicon would also review £rom bime ta time

«easures tn upgrade the =ffectiveness of these forces,
1mprove the zervice conditisons of its personnel, ensure

‘har chere is proper ¢oordination between them and

chat the forces are generally utilized for the purposes
they were raised and make recammendaticrs in that

eha’f. The Fational Security Commissien could be
headed by the Union- Home Minister and comprise
“eads of the CPOs dnd & couple of aecurity experts as
gemlrers with the Union Home Secretary as ica
secratary.

he aforesaid directions shall be complied wich by the
Central Gowernmenc, Stake Covermments or Union Territories,
%3 the cage may e, on or befare 31st Cecember, 2008 5o chat
~-he bodies afore-ncted " becane aperaticmal sn the omset of the
new year. The Cabiret Secretary, Government of Irdia and

he Chief Secretaries of State Govermnwents/Union Territories
are directed o file affldav1Ls cf compliance by 3rd Jaruary,
2007,

efare parting, we Way note another suggestion of Mr.
Frashant Bhushar that directicns be alsc issued for dealing
Atn the cases arising ocut of thrests ewarating from
wnterratioral terrorism oy organized crimes like drug
-rafficking, money laurdering, smuagling nf wedpons from

Lrass the borders, counterfeiting of currency or the ac:;v1t1es

>f mafia groups with —rang-nationzl links to be treac al as
leagures taken Lor the defence of India as merticned in Bniry

- of the Unisan List ir the feverth Schedule of the Ceastitintion
2f India and as imtermal security weasures as contewnp laced
rder Article 255 as these threats and aetivities aim at
lestabilizing the country and subverting the ECOllomy And
hereby weakening ite defence. The suggesticn is that the
mvestigation of above cases involving in-er-state ar
nternationzl ramifications deserves to be entrusted tc the
‘entral Bureau of Investigation.

'he suggestion, on the face of it, zeems guite useful.

ut, unlike the aforesaid aspects which were exzensively
tudied and examined by varicus experts and reports

ubmitted and abous which for that reasorn, we had no

ifficulty in issuirg diresticns, there has nct been much study
r Tacerial before usz, on the bagis wherecf we could safely
gele the dlrecticn as suggested. For considering this

uggesticn, it is necessary to enlist the views of expert bodies.

e, therefore, reguest the Natienal Human Rights

omission, Sorabjee Ccmmittee and Burean of Folice

esearch and Development to examine the aforeszid

uggestion of Mr. Bhushan and assist thia Court by filing cheir
ansidered views within four wmonths. The Central

Sgvernment is als® directed to examine this sucgestion amd
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submit its views withi=n zhat time.
“Turther suggestion regardirg monitoring of the afaresaid
i directions that have been iesued either by Kationsl Human
Rights Commissien or the Felice Bureau wotld ke considered

r filing of compliance affidavite whereupon the matter ahail
be listed before the Coure.
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Supreme Court of India
L. Chandra Kumar vs Union Of India And Others on 18 Mareh, 1997
Author: A Ahmadi

Beneh: AM, Ahmadi Cji, M.M. Funclihi, K. Ramaswamy, S.P. Bharucha, 8. Saghir
CASE NO.:
Appeal (civil) 481 of 1980

PETITICMNER:
L. Chandra Kumar

RESPONGEMNT :
Unian af India and others

OATE OF JUGGMEMT: 18/63/1997

BEMNCH:
A.M. Ahmadi CII & M.M. Punchhi & K. Ramaswamy & S.P. Bharucha & 5. Saghir
Abmad & K. Venkataswami & K.T. Thomas

JUGGMENT:
JUDGMENT 1997 (2) SCR 1186 A.M, Ahmadi, C.J.

1. The special leave petitions, civil appeals and writ petitions which together constitute the present
batch of matters belore us owe their origin to separate decisions of different High Courts and several
provisions in different enactments which have been made the subject of challenge. Between them,
they raise several distinct questions of law; they have, however been grouped together as all of them
invelve the consideration of the [ollowing broad issues:

(1) Whether the power conlerred upon Farlimnent or the Stale Legislatures, as the case may be, by
Sub-clanse {d) of Clause (2) of Article 3234 or by Sub-clause (d) of Clause (3) of Article 3238 of the
Constitution, totally exclude the jurisdiction of "all courts’, except that of the Supreme Court under
Article 136, in respect of disputes and complaints referred to in Clause (1) of Article 323A or with
regard to all or any of the matters speeificd in Clause (2) of Article 323RB, runs counter to the power
of judicial review conferred on the High Courts under Articles 226,227 and on the Supreme Court
under Article 32 of the Constitution?

(2) Whether the Tribunals, constituted either under Article 3234 or under Article 3238 of the
Constitution, pessess the competence to test the constitutional validity of a statatory provision,/rule?

{3) Whether these Tribunals, as they are funcHoning at present, can be said to be effective
substitutes for the High Courts in discharging the power of judicial review? If not, what are the
changes reqinred te make them conferm to their founding objectives?

2. We shall confine ourselves to the larger issues raised in this batch of matters without adverting to
the specific facts of each of the matters; we shall, however, selectively refer to some of the impugned
decisions and the provisions involved to the extent we find it necessary to do so in orderto
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appreciate the poliey- conflicts in, and to draw the parameters of, the controversy hefore us. The
broad principles enunciated in this judgment will, at a later time, be applied by a Division Bench to
resolve the disputes involved in each of the individual cases.

9. The present controversy has been referred to us by an order of a Division Bench of this Court,
reported in : (1695)ILLI64RSC , which concluded that the decision rendered hy a five-Judge _
Constitution Bench of £ais Court in $.2, Sampath Kumar v, Unjon of India : (1987)1L1J12B3C,
needs to be comprehensively reconsidered. The order of the Division Bench, dated December 2, ;
1694, was rendcred after it had considered the arguments in the first matter hefore us, C.A. No. 481
of 1089, where the chal'enge is to the validity of Section 5(6) of the Administrative Tribunals Act,
1685, After analvsing the relevant constitntional provisions and the cirenmstances which led to the
decision in Sampath Kumar's case, the referring Bench reached the conclusion that on account of -
the divergent views expressed by this Court in a scries of cases decided after Sampath Kumar's case,
the resulting situation warranted a "fresh lock by a larger Bench over all the issues adjudicated by
this Courl in Sampath Kumar’s case including the question whether the Tribunal can at all have an
Administrative Member on its Bencl, if it were to have the power of even deciding constitutional
validity of a statute or (Article) 306 rule, as conceded in Chopra's case”. The "post- Sampath Xumar
cases” which caused the Division Bench to refer the present matter to us arc as follows: J.B. Chopra

v. Union of Tndia : (1987) ILLJ2555C ; M.B. Majumdar v. Union of India : (1691)1TLLJ5B5hSC ;
Amuya Chandra Kalita v. Umrm of Indm [19:_;10]11 1J52350 E,I@ Jain v. Unien of Indis [1093] 4
S5CC119and D abal Ram v : 5 : {1901 1LLJ1128C .

4. Before we record the contentions of the learned Counsel who appeared before us, we must set out
the legal and historical background relevant to the present case.

5. Part XIVA of the Corstitution was inserted through Section 46 of the Constitution (42nd
Amendment) Act, 1976 with effect from March 1,1977. It comprises two provisions, Articles 3234
and 222B, which have, for the sake of convenience, heen fully extracted hereunder:

PART %IV A TRIBUNALS 322-A. Administrative tribunals.-- 223-B. Trihunals for other (1)
Parliament may, hy law, maters. —- (1) The appropriate provide for the adjudication or Legislature
may, by law, provide trial by administrative Tribunals for the adjuration or trial by of disputes and
coinplaints with tribunals of any disputes, respecet to recruitment and complaints, or offences with
conditions of scrvice of persens respect to 2l or any of the appointed to puhlic services and matters
specified in Clausc (2) posts in connection with the with respect to which such affairs of the Union
or of any Legislature has power to make State or of any local or other laws. authority within the
territory of India or under the control of the Government, of India or of any corporation owned or
controlled hy the Government. (2) A law marde under Clause (1) {2) (2) The matters referred may --
to in Clause (1) are the following, namely:

() provide for the (a) lovy, assessment, establishment, of an collection and administrative trihunal

for enforcement of any tax; the union and a separate administrative trihunal for each State or for
two or more States;
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{b) speeify the jurisdiction, (b) foreign exchange, import powers (including the and export across
customs powers to punish for frontiers; contempt) and authority which may be exercised by each of
the said tnbunals; (¢) provide for the procedure (¢ indusirial and labour (including provisions as to
disputes; lirnitation and rules of evidence) to be followed by the said tribunals; (d)cxclude the
junisdietion of all (d) land reforms by way of courts, except the jurisdiction acquisition by the State
of of the Supreme Court under any estate as defined in Article 136, with respect to Article 314 or of
any the disputes or complaints rights therein or the referred to in Clause (1); extingnishment or
modification of any such rights or by way of ceiling on agricultural land or in any other way; {e)
provide for the transfer to (e) ceiling on urban property; each such administrative tribunal of any
cases pending before any court or other authiority immediately before the establishment of such
tribunal as would have been within the jurisdiction of such tribunal if the causes of action on which
such suits or proceedings are hased had arisen after such establishment; (f) repeal or amend any
order () elections to cither House made by the president of Partiangent or the under Clause {31 of
Article House or either House of 37ID; the Legislature of a State, but excluding the matters referred
to in Article 329 and Article 329 A; (g) contain such supplemental, {g) production, procurement,
incidental and supply and distribution of consequential provisions foodstuffs (including (including
provisions as to edible cilseeds and oils) foe) as Parliament may and such other go0ds as decm
necessary for the President may, by effective functioning of, and publie notification, declare for the
speedy disposal of to be essential goods for cases by, and the purpose of this article enforcement of
the orders and control of prices of of, such tribunals, such =oods; (3] The provisions of this Article
{h] offences against laws with shall have effect respect to any of the notwithstanding anything in
matters speciffed in Sub- any other provision of this clauses (a) to (g) and fees Constitution or in any
other in respect of any of those law for the time being in matters; force. (1) any matter incidental to
any of the matters specified in Sub-clanses (2} to (h). (3) A law made under Clause (1) rrray--

(2) provide for the establishment of a hierarchy of tribunals; (b) specify the jurisdiction, powers
{including the power to punish for contempt) and authority which may be exercised by each of the
said tribunals ; (¢) provide for the procedure (including provisions as to limitation and rules of
evidence ) to be followad by the said tribunals ; (d) exclude the Jurisdiction of all eonrts except the
turisdiction of the Supreme Court under Article 136 with respect to all or any of the matters falling
within the jurisdiction of the said tribunals; (e) provide for the transfer to each such tribunal of any
cases pending before any eourt or any other authority immediately before the estabiishment of such
tribunal as would have been within the jurisdiction of such tribunal if the causes of action on which
such suits or proceedings are based had arisen after such establishment; (f) contain such
supplemental, incidental and consequential provisions {including provisions as to fees) as the
appropriate Legislature may deem necessary for the effective functioning of, and for the speedy
disposal of cases by, and the enforcement of the orders of, such tribunals. {4) The provistons of this
article shall have effect notwithstanding anything in any other provision of this Constitrtion orin
any other law for the time heing in foree. Explanation. - In this article, "appropriate legislature”, in
relation to any matter, means Parliament or, as the case may be, a State Legislature competent to
make lasws with respeet to such matter in accordance with the provisions of Part XI.

(Emphasis added)

Indian Kanaan - httpeiindiankanson.smidon 1 182815/ q




-~ 63"

L. Chandra Kumar ve Union Gt India And Others or 12 March, 1337

6. We may now examine the mannet in which these constitutional provisions have been sought to be
implemented, the problems that have consequently arisen, and the manner in which Courts have
gought to resolve themn. Such an analysis will have to consider the working of the two provisions
separately.

Article 323 A

=. In pursuance of the powder conferred upon it hy Clause (1} of Article 3234 of the Constitution,
Parliament enacted the Administrative Tribunals Act, 1985 (Aet 13 of 1985) [hereinafter referred to
as "the Act"]. The Statement of Chijects and Reasons of the Act indicates that st was in the express
terms of Article 3234 of the Constitution and was being enacted hecause a large nuinber of cases
relating to service matters were pending before varinus Courts; it was expected that "the setting up
of such Administrative Tribunals to deal exclusively with service matters would go a long way in not
omly reducing the burden of the various courts and thereby giving them more time to deal with other
cases expediticusly but would also provide to the persens covered by the Administrative Tribunals
speedy relief in respect of their grievances.”

8. Pursuant to the provisions of the Aet, the Central Administrative Tribunal, with five Benches, was
established on Novernber 1, 1985. However, even before the Tribunal had been established, several
writ petitinns had been filed in varinus High Courts as well as this Court challenging the
constitutional validity of Article 3234 of the Constitution as glso the provisions of the Act; the
principal violation eomplained of being the exclusion of the jurisdiction of this Court under Article
42 of the Constitution and of that of the High Courts under Article 226 of the Cnnstituion. Through
a1 interim order dated October 33, 31685, reported as §.P. Sampath Knmar v, Union of India :
{1985145CC458 , this Court directed the carrying out of certain measures with a vicw to epsuring the
functioning of the Trihunal alnng constitutionally-sound principles. Pursuant to an undertaking
given to this Court at the interim stage by the erstwhile Attorney General, An amending Act (Act 59
of 1986) was cnacted to bring about the changes preseribed in the aforesaid interim order.

9. When Sampath Kumar's case was finally heard, these changes had already been incorporated in
the body and text of the Act. The Court took the view that most of the original grounds of
challenge-which inchuded a challenge to the constitutional validity nf Article 3234 - did not survive
and restricted its foeus to testing only the ennstitutional validity of the provision of the Act. In its
final decision, the Court held that though judicial review is a basic feature of the constitution, the
vesting of the power of judicial review in an alternative Inztitutional mechanism, after taldng it away
from the High Courts, would not do violenee to the basic structure so long as it was ensured that the
alternative mechanism. was an effective apd real substitute for the High Court. Using this theory of
effective alternative institutional mechanisms ag its foundation, the Court proceeded to analyse the
provisions of the Act in order to ascertain whether they passed constitutional muster. The Court
came to the ennclusion that the Act, as it stood at that time, did not measure up to the requirernents
of an effeetive suhstitute and, to that end, suggested several amendments to the provisions
governing the form and content of the Tribunal. The suggested amendments were given the force of
law by an amending Act (Act 53 of 1987) after the conclusion of the case and the Act has since
remained unaltered.
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10. We may now analyse the scheme and the salient features of the Act ag §t stands at the present
time, inclusive as it is of the changes suggested in Sampath Kumar's case. The Act contains 37
Sections which are housed in five Chapters. Chapter I ("Preliminary") contains three Sections:
Section 3 is the definition clange.

1. Chapeer II ("Establishment of Tribunals and Benches thereof) contains Sections 4 10 13. Section 4
erpowers the Central Government to establish : (1) a Central Administrative Tribunal with Benches
al separate places; (2) an Administrative Tribuna! for a State which makes n request in this behalf;
and (3) a Joint Administra tive Tribunal for two or more States which enter Into an agreement for
the purpose. Section 5 states that each Tribunal shall consist of g thairman and such number of
Vice-Chairmen and Judicia) and Administrative Members as may be deemed RECEssATy by the
appropriate Government. Sub-section (2) of Section 5 requires every Bench to ordinarily consist of
one Judicial Member and noe Administrative Member, Sub-section {(6) nf Sectioy 5, which enahles
the Tribunal to funetion through Single Member Benches i5 the focus of some controversy, as will
subsequently emerge, and is fully extracted as under-

Section 5(6) - Notwithstanding anything contained in the foregoing provisions of this section, it
shall be competent for the Chairman OF any other Member authorised hy the Chairman in this
behalfto function as 2 Bench consisting of a single Member and exercise the jurisdietion powers and
authority of the Tribunal in respect of such classes of cases or such matters pertaining to such
classes of cases as the Chairman may by general or special order speeify:

Provided that if at any stage of the hiearing of any such case or matter it appears to the Chairman or
such Member that the case or matter is of such a nature that it ought to be heard by a Beneh
consisting of twa Members the case or matter may be transferred by the chairman or, as the case
may be, referred to him for transter to such Bench as the Chairman may deemn fit,

12, Section 6 deals with the qualifications of the personne] of the Tribunal. Since the first few
sub-sections of Section 6 are required to be eonsidered subsequently, they may be reproduced
hereunder:

b. Qualifications for appointment of Chairman, Vice- Chairman or other Members. -

(1) A person shall not be qualified for appointment as the Chairman unless he-

{a)is, or has been, a Judge of a High Court: or

{b) has, for at least two years, held the office of Vice-Chairman;

fe)..

(2) A pcrson shall not he qualified for appointment as the Vice-Chairman unless he--

{2) i5, or hasbeen, or is qualified to be a Judge of a High Court; or
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{(b) has, for at least twd ¥eEars, held the post of a Secretary to the Government of India or any other
post under the Central or  State Government CarTying & scale of pay which is not less than that of a
Secretary to the Government af Tndia; or {bb) has for at least five years, held the post of an
Additional Sceretary to the Government of Tndia or any other post under the Central or a State
Government carrying a scale of pay which is not less than that of an Additional Secretary 10 the
Government of India; or

{¢) has, for a period of not less than three vears, held office as a Judicial Member or an
Administragive Member.

(3) A person shall not he qualified for appointment as a Judicial Member unless he--
{a) is, or has been, 0r is qualified 1o be, a Judge of a High Court; ox

(b} has been a member of the Indian Legal Service and has held apost in Grade I of that Service for
at least three years.

(5-A) A person shall not be qualified for appointment as an Administrative Member unless he--

{a) has, for at Jeast two years, held the post of an Additional Secretary to the Government of India or
any other post under the Central or a Statc Government carTying a seale of pay which is not Jess than
that nf an Additional Secretary to the Government of India; or

(b) has, for at least three years, held the post of a joint Secretary to the Government of India or any
other post under the Central or a State Governrient carrying a scale of pay which is not less than
that of a Joint Secretary to the Government of India,

and shall, in either case, have adequate administrative experience.

13. Sub-sections (4), (5) and (6) of Section & provide that all the Members of the Central
Admninistrative Tribunal, the State Administrative Tribunals and the Joint Administrative Tribunals
shall be appointed by the President; in the case of the State Administrative Tribunals and the Joint
Administrative Tribunals, the President is required to consult the coneerned Governor{(s).
Sub-section (7) stipulates that the Chief Justice of India is also to be consulted in the appointment of
the Chairman, Vice- Chairman and Members of all Tribunals undex the Act.

14, Section 8 prescribes the terms of office of the personnel of the Tribunal as being for a duration of
five years from the date of entering into office; there is also provision for reappointment for another
terrn of five years. The maximum age limit permissible for the Chairman and the Viee-Chairman is
65 years and for that of any other Member is 62 years. Sectinn 10 stipulates that the salaries, terms
and conditions of all Members of the Tribunal are to be determined by the central Government;
sucl terms are, however, not to be varied to the disadvantage of any Member after his appointment.
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15. Chapter III ("Jurisdiction, powers and authority of Tribunals") consists of Sections 14 ta 18,
Sections 14, 15 and 16 deal with the Jurisdiction, powers and authority of the Central Administrative
Tribunal, the State Administrative Tribunals and the Joint Administrative Tribunals respectively.
These provisions make it clear that cxcept for the jurisdiction of this Court, the Tribunals under the
Act will possess the jurisdiction and powers of every other Court in the country in respect of all
service-related matters. Section 17 provides that the Tribunals under the Act will have the same
powers in respect of contempt as arc enjoved by the High Courts.

16. Chapter IV ("Procedure") comprises Section 19 to 27, Section 21 specifies striet limitation
periods and does not vest the Tribunals under the Act with the powcr to condone delay.

17. Chapter V ("Miscellaneous™), the final Chapter of the Act, caomprising Sections 28 to 47, vests the
Tribunals undcr the Act with ancillary powers to aid them in the effective adfudication of disputes.
Section 28, the "exclusions of Jurisdiction” clause reads as follows:

28. Exclusion of Jurtsdiction of courts. -~ On and from the date from which any jurisdiction, POWETS
and authority beecomes exercisahle under this Act by a Tribunal in relation 16 recruitment and
matters concerning recruitment to any Service or post or service matters concerning members of
any Jervice or persons appointed to any Service or post, no court cxeept--

(a) the Supreme Court; or

{b) any Industeial Tribunal, Labour Court or other authority constituted under the Industrial
Disputes Act, 1947 or any other corresponding law for the tme being in force, Shall have, or be
entitled to exercise any jurisdiction, powers or autherity in relation to such recruitment or matters
concermng such recruitment or such service matters.

18, A facet which is of vital relevance to the controversy before us, and consequently needs to be
emphasised, is that Sectiym 28, when onginally cnacted, was in the express terms of Clause (2)(d) of
Article 3234 of the Constitution and the only exception made n it was in rcspect of the jurisdiction
of this Court under Article 136 of the Constitution, However, before the final bearing in Sampath
Kumar's case the provision was further amended to also save the jurisdiction of this Court under
Article 32 of the Constitution; this aspect has been noted in the judgment of Mishra, J. in Sampath
Kumar's case (at para 14). Since the Court in Sampath Kumar's case had restricted its foous to the
provisions of the Act, it expressed itself to be satisfied with the position that the power of judicial
review of the Apex Court had not been tampered with by the provisions of the Act and did not
venture to address the larger issue of whether Clause (2)(d) of Article 43224 of the Constitution alse
required a similar amendment.

19. Sectioo 29 provides for the transfer to the Tribunals under the Act, of all service matters pending
in every existing form before their establishment. The only exception carved out is in respect of
appeals pending before High Courts. Seetion 35 vests the Central Government with rule-making
powers and Section 36 empowers the appropriate Government to make rules tg implement the
provisions of the Act and the matters specified in it. By virtue of Section g7, the rules made by the
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Central Government are reguired to be laid before Parliament and, in the case of rules made by State
Governments, hefore the concerned State Legislature (s).

on. The Act and its provisions will be analysed in the course of this judgment. However,a
preliminary appraisal of the framework of the Act would indicate that it was intended to provide a
scli- contained, almost wholly exclusive (the exceptions being specified in Section 28) forum for
adjudication of all service related matters. The Tribunals ereated under the Act were intended to
perform a substitution role as opposed to - and this distinetion is of crucial significance-a
supplemental ole with rezard to the High Courts.

1. According to the information provided to us by Mr, KN. Bhat, the learned Additional Sclicitor
General, apart from the Central Administrative Tribunal which was established on 1.11.1985, cight
States have sct up State Administrative Trihunals, all of which are presently functioning. The States,
atong with the datc of establishment of the particul ar State Administrative Tribunals, are as Tollows:
Andhra Pradesh (1.11.10B9), Himachat Pradesh (1.6.1086), Karnataka (6.10.1686), Madhya Pradesh
{2.8.1088), Maharashtra (8.7.19Bg), Orissa (14.7.1986), Tamil Nadu (12,12.1988) and west Bengal
{16.1.1505).

29, We may now analyse the "post-Sam path Kumar cascs” which find mention in the order of the
referring Bench. In J.B. Chopra's case, a division Bench of this Court has cccasion to consider onc of
the specific questions that has now arisen for our consideration, viz., whether the Central
Administrative Tribunal constituted under the Act has the authority and the jurisdiction to strike
down a rule framed by the President of India under the proviso to Article 309 of the Constitution as
being violative of Articles 14 and 16(1) of the Constitution. When the matter came up before the
Division Bench, the issue was still being considered by the Constitution Bench in Sampath Kumar's
case. The Division Bench, therefore, deferred its judgment il the final prancuncement of the
decision in Sampath Kumar's case. Thereafter, it analysed the Constitution Bench's decisinn to
arrive at the conclusion that "the Administrative Tribunal being a substitute of the High Court had
the nceessary jurisdiction, power and authority to adindicate upon all digputes relating to service
matters including the power to deal with all question pertaining to the constitutional validity or
otherwise of such laws as offending Article 14 and 16(1) of the Constilution.”

23. An aspect which needs to be emphasised is that the Constitution Bench in Sampath Kumar's
casc had not specifically addressed the issuc whether the Tribunals under the Act would have the
power to strike down statutory provisions or rules as being constitutionally invalid. However, the
Division Beneh in J.B. Chopras” case felt that this proposition would fellow as a direct and logieal
consequence of the reasoning employed in 8ampath Kumar's case.

24. In M.B. Majumdar's case, a Division Beneh of this Court had to confront the contention, based
on the premise that in $ampath Kumar's casc this Court had cquated the Tribunals established
under the Act with High Courts, that the Membess of the Central Administrative Tribunals must be
paid the same salaries as were payable to Judges of the High Court. The Court, after anatysing the
text of Article 3234 of the Constitution, the provisions of the Act, and the decision in Sampath
Kumar's casc, rejected the eontention that the Tribunals were the equals of the High Courts in
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respect of their service conditions, The Court clarified that in Sampath Kumar's ease, the Tribunais
under the Act had heen equated with High Courts only to the extent that the former were to act as
substitutes for the latter in adjudicating service matters; the Tribunals could not, therefore, seck
parity for ail other purposes.

25. In Amulya Chandra's case, a Division Beneh of this Court had to consider the question whether a
dispute before the ceniral Administrative Trilunal eould be decided by a single Administrative
Member. The Court took note of Suli-section (2) of Scction 5 of the Act which, as we have seen,
stipulates that a Bench of a Tribunal under the Act should ordinarily consist of a Judicial Member
and an Administrative Memlier, as also the relevant oliservations in Sampath Kumar's case, to
conclude that under the scheme of Act, all eases should be heard by a Bench of two Members. Tt
appears that the attention of the Court was not drawn towards Sub-sechnn (6) of Section 5 which, as
we have noticed, enaliles a single Member of a Tribunal under the Act to hear and decide cases.

26. The same issue arose for consideration before another Bench of this Court in Dr. Mahabal Ram's
case. The Court took note of the decision in Amulya Chandra’s casc and, sinee the vires of
Suli-section (6) of Seetion 5 of the Act was not under challenge, held that Sub-sections (2) and (6) of
Section 5 are to lie harmenicusly construed in the following manner (supra at p. 404);

-There is no douht that what has been said in Sampath Kumar's case would require safegnarding the
interest of litigants in the matter of disposal of their disputes in a judicious way. Where complex
questions of law would he involved the dispute would require serious eonsideration and thoerough
examinaton. There would, however, e many cases before the Trilunal where very often oo
constitutional issues or even kgal points would e involved, We are prepared to safeguard the
interests of claimants who go before the Tribunal by Holding that while allocating work to the Single
Member - whether Judicial or administrative - in terms of Sub-sgection (6), the Chairman should
keep in view the naturc of the liigation and where questions of law and for interpretation of
constitutional provisions are involved they should not be assigned to a Single Member. In fact, the
proviso itself indicates Parliament’s concern to safeguard the interest of elaimants Ly casting an
obligation on the Chairman and Mcmbers who hear the cases to refer to a regular beneh of two
members such cases which in their opinion require to e heard by a bench of two Members. We
would like to add that it would ke cpen to either party appearing before a Single Member to suggest
to the Member hearing the matter that it should go to a bench of two Members. The Member should
ordinarily allow (he matter to go to a bench of two Members when so requested. This would
sufficiemtly protect the interests of the elaimants and even of the adprinistrative system whose
litigation may be before the Single Member for disposal.. The vires of Suli- section (6) has not been
under challenge and, therefore, both the provisions in Section 5 have to be construed keeping the
legislative intention in view. We are of the view that what we have indicated above hirings out the
true legislative intention and the prescription in Sub- section (2) and the exemption in Sub-section
(6) are rationalised.

27. In R.K, Jain v, Unign of India : 1993(65)ELT305(SC), a Divigion Bench of this Court consisting
of three of us (Ahmadi, CJ1, Punchhi and Ramaswamy, JJ.) had cceasion to deal with eomplaints

concerning the functioning of the Customs, Excise and Gold Control Appellate Tribunal, which was
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set up by exercising the power conferred by Article 3238. In his leading judgment, Ramaswamy, J.
analysed the relevant constitutinnal provisions, the Decisions in Sampath Kumar, J.B. Chopra and
M.B. Majumdar tn hold that the Tribunals created under Articles 3254 and 3248 could not be held
to he substitutes of High Courts for the purpose of exercising jurisdiction under Articles 226 and 227
of the Constitution. Having had the benefit of more than five years' experience of the working nf
these alternative institutional meehanisms, anguish was expressed over their ineffectiveness in
exercising the high power of judicial review. It was recorded that their performance had left ruch to
be desired. Thereafter, it was noted that the sole remedy provided, that of an appeal to this Court -
under Artiele 156 of the Constitution, had proved to be prohibitively costly while also being

inconvenient on account of the distances involved. It was suggested that an expert body like the Law
Commission of India should study the feasibility of providing an appeal to a Beneh of bwo Judges of

the coneerned High Court from the orders nf such Tribunals and also analyse the working of the -
Trihunals sinee their establishment, the possibility of inducting mernhers of the Bar to man such
Tribunals cte. It was hoped that reeommendations of such an expert hody would be immediately -
adopted by the Government of India and remedial steps would be initiated to overcome the

difficulties faced by the Tribunals, making them capahle of dispensing cffective, inexpensive and
satisfactnry justice.

2B. In a separate but concurring judgment, Ahmadi, J.(as he then was) speaking for himself and
punehhi, J., endorsed the recommendations in the follnwing words:

..[TThe time is ripe for taking stock of the working of the various Tribunals set up in the country after
the insertion of Articles 3234 and 323B in the Constitution. A sound justice delivery system is a sine
qua non fnr the efficient govemance of a country wedded to the rule of law. An independent and
iimpartial justiee delivery system in whieh the litigating public has faith and confidence alone can
deliver the goods. After the incorporation of these two articles, Acts have been enacted whereunder
trihunals have been constituted for dispensation of justice. Sufficient time has passed and
experience gained in these last few years for taking stock of the sitnation with a view to finding out if
they have served the purpose and objectives for which they were constituted. Complaints have been
heard in regard to the fonetinning of other tnbunals as well and it is time that a body like the Law
Commission of India has a comprehensive look-in with a view to suggesting measures for their
improved functioning. That body ean also suggest changes in the different statutes and evolve a
model on the basis whereof tribunals may be eonstituted or reconstituted with a view to ensuring -
greater independence. An intensive and extensive study nceds to be undertaken by the Law

Commission in regard to the Constitution of tribunals under vaninus statutes with a view to ensuring -
their independence so that the public confidence in such tribunals may increase and the quality of
their performanece may improve. We strongly reenmmend to the Law Commission of India to
undertake such an exercise on pricrity basis. A copy of this judgment may be forwarded by the
Registrar of this Court to the Member Scerelary of the Commission for immediate action.

29, During Lhe hearing, we requested the learned Additional Solicitor General of India, Mr, KN,
Bhat, to inform us of the measares undertaken to implement the directions issued by this Courtin
R.K. Juin's ease. We were told that the Law Cormission had in faet initiated a performanee-analysis
on the lines suggested in the judgment; however, when the Division Bench issued its prder
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indicating that Sarapath Kumar's case might have to be reviewed by a larger Bench, further progress
on the study was halted.

30. We may now apply ourselves to analysing the decision which has been tinpugned in one of the
matters before us, C.A. No. 169 of 1994. The judgment, Sakinala Harinath and Ors, v. State of AP,
rendered by a full Bench of the Andhra Pradesh High Court, has declared Article 3014 (2){d) of the
Constitution to be unconstitutional to the extent it empowers Parliament to exclude the jurisdiction
of the High Courts under Article 226 of the Constitution; additionally, Section 28 of the Act has also
heen held to be unconstitutional to the extent it divests the High Courts of jurisdietion under Article
226 in relation to service matters.

31. The Judgment of the Court, delivered by M.N. Rao, J. has in a elahorate manner, viewed the
central issues before us against the hackdrop of several landmark decisions delivered hy
Constitution Benches of this Court as also the leading authorities in the comparative constitutional
law. The judgment has emharked on a wide-ranging quest, extending to the American, Australian
and British jurisdictions, 1o ascertain the true import of the eoncepts of judieial power', judicial
review' and other related aspects. The judgment has also analysed a contention hased on Article
371D of the Constitution, but, since that aspect is oot relevant to the main controversy before us, we
shall avoid its discussion.

32. The Judgment of the Andhra Pradesh High Court has, after analyzing various provisions of our
Constitution, held that under our constitutional scheme the Supreme Court and the High Courts are
the sole repositories of the power of judicial review. Such power, being inclusive of the power to
pronounce upon the validity” of statutes, actions taken and orders passed by individuals and hodies
falling within the ambhit of the impression "State” in Article 12 of the Constitution, has only becn
entrusted to the constitutional courts, i.e., the High Courts and this Court. For this proposition,
support has heen drawn from the rulings of this Courtin Eesavananda Bharati v, State of Kepala :
AIR19735C1461, Special Reference No. 1 of 1064, [1065] 1 SCR 413; Indira Nehry Gandhi v. Raj
Narain : [1975135CR854a ; Minerva Mills 14d. v. Union of India : [1981]tSCR206 , Kihoto Hollohan

v. Zachillu and Ors. : [1992115CR686 and certain ather decisioms, all of which have been extensively
analysed and profusely quuted from.

33. Analysing the decision in Sampath Kumar's case against this back-drop, it is noted that the
theory of alternative institutional mechanisms estahlished in Sampath Kumar's case is in defiance of
the proposition laid down in Kesvanznda Bharati's case, Special reference ease and Indira Gandhi's
case, that the Constitutional Courts alone are competent to axercise the power uf judicial review to
prongunce upon the constitutional validity of statutory provisions and rules. The High Court,
therefore, felt that the decision io Sampath Kumar's case, being per incuriam, was not hinding upen
it. The High Court also pointed out that, in any event, the issuc of constitutionality of Article 323A
(2] {d) was neither challenged nor upheld in Sampath Kumar's case and it could not be said to be an
authority on that aspect.

34. Thereafter, emphasising the importanee of service matters which affect the functoning of civil
servants, who are an integral part of a sound governmental system, the High Court held that service
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mattars which involve testing the constitutionality of provisions or rules, being mattars of grave
import, eould not be left 1o be decided by statutorily creatad adjudieatory bodies, which would be
suscepiible to executive iaflucnces and pressures. It was smphasised that in respect of constitutional
Cotirts, the Framers of our Constitution had incorporsted special prescriptions to ensure that they
would be immune from precisely such pressures. The High Court also cited reasons for holding that
the sole remedy provided, that of an appeal under Article 136 to this Court, was not capeble of being
a real safeguard. It was also pointed out that even the saving of the jurisdiction of this Court under
Article 32 of the Constitution would not help improve matters. It was, therefore, concluded that
althoogh judicial power can be vested in a Court or Tribunel, the powar of judicial review of the
High Court under Article 226 could not be excluded even by a constitutional Amendment.

Article 323B.

95. This provisioo of the Constitution empowers Parliament or the State Legislatures, as the case
may be, 10 enact laws previding for the adjudication or trial by Tribunals of disputes, complaints or
offences with respect to a wide variety of matters which have been specificd in the ninc Sub-clause
of Clause (2) of Article 323B. The matters specified cover a wide canvas including inter alia disputes
relating to tax cases, foreign exchange matters, industrial and labour cascs, ceiling on urban
property, election to State Legislatures and Parliziment, essential goods and their distnbution,
criminal offences ete, Clause (3) enables the concerned Legislature to provide for the establishment
of a hierarchy of Tribunals and to lay down their jurisdiction, the procedure to be followed by them
in their funetioning, ete. Suh-clause (d) of Claose (3) empowers the concerncd Legislature to exclude
the jurisdiction of all eourts, except the jurisdiction of the Supreme Court under Article 136 of the
Constitution, with respect to all or any of matters falling swithin the jurisdictinn of the Tribunzls. The
constitutional provision, therefore, invests Parliament of the State Legislatures, as the case may be,
with powers to divest the traditional eoorts of a considereble portion of their judicial work.

26. According to the informetion providad te us by Mr. K.N. Bhat, the learned Additional Solicitor
General, until the prasent date, only four Tribupals have been created onder Article 3258 pursuant
to legislations enacted by the Legislatures of three States. The first of thase was the West Bengal
Taxation Tribunal which was set up in 19Bg under the West Bengal Taxation Tribunal Act, 1987.
Similarly, the Rajasthan Taxation Tribunal was set up in 1995 under the Rajasthan Taxation
Tribunal Act, 1005. The State of Tamil Nado has set up two Tribunals by utilising the power
conferred upon it by Article 323B. The first of these was the Tamil Nedu Land Reforms Spocial
Appellate Tribunzl which was cstablished on 1.11.1990 under the Tamil Nedu Land Reforms
{Fixation of Ceiling of Land) Amcndment Act, 1985 to deal with all matters relating to land reforms
arising under the Tamil Nadu Land Reforms (Fixation of Ceiling on Land) Act, 1961. Later, the
Tamil Nadu Taxation Special Tribunal was established on 22.12.1995 under the Tamil Nadu
Taxation Special Tribunal Act, 1992 to deal with cases arising under the Tamil Nadu General Sales
Tax Act and Additional Sales Tax Act.

97. Certain problems have arisen in the functioning of these Tribunals especially in respect of the
manner in which they exclude the jurisdiction of their respective High Courts. This aspect can be
llustrated by briefly adverting to the broad facts of two of the matters before us. C.A. No. 1532-33 of
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1993 arises as a result of conflicting orders issued by the West Bengal Taxation Tribunal and the
Caleutta High Court. Certain petitioners had challenged the constitutional validity of some
provisions in three legislations enacted hy the West Bengal Legislature before the west Bengal
Taxation Tribunal. After examining the matter and hearing the arguments advanced in response by
the State of Wesl Bengal, the West Bengal Taxation Tribunal, by this order dated 9.10.1991, upheld
the constitutional validity of the impugned provisions. Thereafter, the constitutional validity of the
same provisions was challenged in a Writ Petition before the Caleutta High Court. During the
proceedings, the State of West Bengal raised the preliminary objection that by virtue of Section 14 of
the West Bengal Taxation Tribunal Act, 1987, which excluded the jurisdiction of the High Court in
all matters within the jurisdiction of the Taxation T ribunal, the Caleutta High Court had no
jurisdiction to entertain the writ petition. However, the High Court proceeded with the case and, by
its judgment dated 25.11.1992, declared the impugned provisions to be unconstitutional. These
developments have resulted in an interesting sitnation, where the same provisions have alternately
been held to be constitutional and unconstitutional by two different form, each of which considered
itself to be empowered to exercise jurisdiction,

38. 5.L.P. No. 1776B of 1991 seeks to challenge a judiment of the Madras High Court which has held
that the establishment of the Tamil Nadn Land Reforms Special Appellate Tribunal will not affect
the powers of the Madras High Court to issue writs, This decision is based on the reasoning that the
Legislature of the State had no power" to infringe upon the High Courts' powers to issue writs under
Article 226 of the Constitution and to exercise its powers of superintendence under Article 227 of
the Constitution."

39. It is against these circumstances that we must now Lest the propositions put, forth for our
consideration.

Submissions of Counscl.

40. We have heard the submission of several learned senior eounsel who appeared for the various
parties before us. Mr. Rama Jois and Mr. Shanti Bhushan, through their respective argurnents,
urged us to review the decision in Sampath Kumar's case and to hold Article 323 A (2){d) and Article
323 B (3)(d) of the Constitution to be unconstitutional to the extent they allow Trilunals created
under the Act to exclusively exercise the jurisdietion vested in the High Courts under Articles 296
and 227 of the Constitution. On the other hand, Mr. Bhat, the learned Additional Solicitor General,
Mr. P.P, Rao, and Mr. K.K. Venugopal urged us to uphold the validity of the impugned
constitutional provisions and to allow such Tribunals to exercise the jurisdiction under Article 226
of the Constitution. We have also heard argurnents advanced on behalf of the Registrar of the
Principal Bench of the Central Administrative Tribunal, who was represented before us by Mr. Kapil
Sibal. Mr. V.R. Reddy, the learned Additional Solicitor General, urged us to set aside the Judgment
of the Madras tigh Court which affects the jurisdiction of the Tamil Nadu Land Reforms Special
Appellate Tribunal. Certain other counsel have also addressed us in support of the main ATERIMENts
advanced.
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41, Mr. Rama Jois, learned Counsel for the petitioner in W.F. Ne. 018 of 1992, contended as follows:
(i) Section 5(6) of the Act, insofar as it allows a single Member Bench of a Tribunal to test the
constitutional validity of a statutory provision, is unconstitutional. This proposition flows from the
decisions in Sampath Kumar's case, Amulya Chandra's case and Dr. Mahabal Ram's case. In
Sampath Kumar's case, this Court had required a Bench of a Tribunal to ordinarily consist of a
Judicial Member and an Administrative Member, Consequently, Section 5 (2) of the Act was
accordingly amended; however, since Section 5(6) was not amended simultaneously, the import of
the ohservations in Sampath Kumar's case can still be frustrated, Even if the theory of alternative
institutional mechanizms adopted in Sampath Kumar's case, is presumned to be enrrect, Scction 5(6)
of the Act will have to be struck down as & single Member Bench of a Tribunal cannot be considered
to be a substitute for the exercise of the power of a High Court under Article 226 of the Constitution;
(ii) The impugned provisions of the Constitution, insofar as they exclude the jurisdiction of the
Supreme Court and the High Courts under Articles 32 and of the Constitution, are nnconstitational.
This is for the reason that: {a) Parliament camnot, in exereise of its constituent power, confer power
on Parliament and the State Legislatures to exclude the constitutional jurisdiction conferred on the
High Courts as the power to amend the Constitution cannot be conferred on the Legislatures; and
{b) These provisions violate the basie structure of the Constitution insofar as they take away the
power of judicial review vested in the Supreme Court under Article g2 of the Constitution and the
High Courts under Articles 226 and 227 the Constitution. While the Tribunals constituted under
Articles 523A and 325 B can be vested with the power of judicial raview over administrative action,
the power of judicial review of legislative action cannut be conferred upon them. This proposition
flows from Kesavananda Bharati's case where it was held that under our constitutional scheme, only
the constitational courts have been vested with the power of judicial review of legislative action; (iil)
While the provisions of the Act do not purpert to affect the sacrosanet jurisdiction of the Supreme
Court under Article 32 of the Constitution, Articles 323A and 323B allow Parliament to pursue such
a course in future and are therefore hable to be struck down;

(iv) The decision in Sempath Kumar's case was founded on the hope that the Tribunals would be
effective substitutes for the High Courts. This position is neither factually nor legally correct on
account of the following differences between High Courts and these Tribunals: (a) High Courts enjoy
vast powers as a consequence of their being Courts of record under Article 215 of the Constitution
and alsn process the power to issue Certificates of Appeal under Articles 132 and 133 of the
Constitution in cases where they feel that a decision of this Court is required. This is not so for
Trihunals; (b) the qualifications for appuintment of a High Court Judge and the constituional
safeguards provided ensure the independence uf and efficiency of the Judges who man the High
Courts. The eonditions prescribed for Memhers of Tribunals are not comparable; (¢) While the
jurisdiction of the High Courts is constitutiunally pretected, a Tribunal can be aholished by simply
repealing its parent statute; {d) While the expenditure uf the High Courts is charged 1o the
Consolidated Fund of the States, the Trihunals are dependent upon the appropriate Government for
the grant uf funds for meeting their expenses. These and other differcnees give rise to a situation
whereby the Tribunals, being deprived of eonstitutional safeguards fnr ensuring their independence,
are incapable of being effective substitutes for the High Courts; (v) Under our eonstitutional scheme,
every High Court has, by virtue of Articles 226 and 227 of the Constitulion, the power to issue
prerogative writs or orders to all authorities and instrumentalities of the State which function within
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its territorial jurisdiction. In such a situation, no authority or Tribunal Iocated within the territorial
urisdiction of a High Court can disregard the law declared by it, The impugned constitutional
provisions, insofar as they seek to divest the High Courts of their power of superintendence over all
Tribunals and Courts sitnated within their territorial jurisdiction, viclate the basie structure of the
constitution, and (vi) In view of the afore-stated propositions, the decision in Sampath Kumar's case
requires a comprchensive reconsideration.

42. Mr. Shant] Bhushan, appearing for the respondent in C.A. No. 1532-33/9%6, advanced the
following submissions: (i) The 42nd Amendment to the Constitution, which introduced the
impugned constitutional provisions, must be viewcd in its historical context. The 42nd Amendment,
being motivated by a feeling of distrust towards the established judicial institutions, spught, in letter
and spirit, to divest constitutional courts of their jurisdiction. The aim was to vest such
constitutional jurisdietion in creatures whose establishment and funetioning could be eontrolled by
the executive. Such an intent is manifest in the plain words of Articles 3234 and 323B which oust
the jurisdiction vested in this Court and the High Courts under Articles a2, 226 and 227 of the
Coustitution; () The validity of the impugned pravisions has to be determined irrespective of the
manner in which the power conferred by them has heen exercised. In Sarnpath Kumar's case, this
Court restricted its enguiry to the Act, which did not oust the jurisdiction under Article 32, and did
not explore the larger issue of the constitutionality of Article 3234 (2)(d), which in EXPress ferms
permits Parliament to oust the jurisdiction of the Supreme Court. This was not correct approach as
the constitutionality of a provision ought not to be judged only against the manner in which power is
sought to be exercised under it. The correct test is to square the provision against the constitutional
scheme and then pronounce upen its compatibility. The vice in Article 3294 (2)(d) is that it permits
Parliament to enact, at a future date, a law to exclude the jurisdiction of this Court under Article 92,
Being possessed of such potential for unleashing constitutional mischief in the fature, its vires
cannot be sustained; (iii) The power of judicial review vested in this Court under Article 32 and the
High Court under Articie 226 is part of the basic structure of the Coostitution. The relevant portions
of the decisions in Kesavananda Bharati's case, Fertiliser Corporation Kamgar Union v. Union of
India : (1981)ILLJ1935C and Delhi Judicial Service Association v. State of Gujarat - ATR19915C2150
highlight the importance accorded to Article 32 of the Constitution; () The theory of alternative
mstitutional mechanisms advocated in Sampath Kumar's case ignores the fact that judicial review
vested in the High Courts consists not only of the power confereed upon the High Courts but also of
the High Courts themselves as institutions endowed with glorious judicial traditions. The High
Courts had been in existence since the 19th century and were possessed of a hoarv past enabling
them 10 win the confidence of the people. It is this which prompted the Framers of our Constitution
to vest such constitutional jurisdiction in them. A Tribunal, heing a new ereation of the executive,
would not be able to recreate a similar tradition and environment overnight. Consequently, the
alternative mechanisms would not, in the absence of an atmosphere conducive to the building of
traditions, he able to act as effective alternatives to High Courts for the exerecise of constitutional

urisdicti i Boonerjea v i f India ;: ATR1996SCoHa3 , this Court has analysed the
special constitutional status of Judges of High Courts and explained how they are distinet from
other tiers of the judieiary.
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43. Mr. A X Ganguli, appearing for the second and third respondents in C.A. 1532-33/93, adopted
the arguments of Mr. Rama Jois and Mr, Bhushan. In addition, he cited certain authorities in
support of hig contention that the power to interpret the provisions of the Constitution is one which
has been solely vested in the eonstitutional courts and cannot be bestowed on newly created
quasi-idicial bodics which are susceptible to executive influences.

44. Mr. KN. Bhat, the learned Additional Sclicitor General of India represented the Union of India

which 15 a party in C.A. No. 169 of 1994 and C.A. No. 4B1 of 19B9. His contentions are &s follows: (i)

Clause 2(d) of Article 323A and Clause 3(d} of Article 3238 cught not to be struck down on the

ground that they exclude the jurisdiction of this Court under Article 32 of the Comstitution. On

aceount of several decisions of this Court, it is a well-established proposition in law that the

jurisdiction of this Court under Article 32 of the Constitution is sacrosanct and is indisputably a part

of the basic strueture of the Constitution. This position had been ¢learly enunciated well before the

42nd Amendment to the Constitution was coneeived. Therefore, Parliament must lie deemed to have -
been aware of such a position and it must be concluded that the jurisdiction under Article 32 was

not intended to be affected. However, the jurisdiction of the High Courts under Article 226 was -
sought to be removed by creating alternative institutional mechanisms. The theory enunciated in
Sampath Kumar's case is hased on sound considerations and does not require any reconsideration;
(ii) Alternatively, Articles 323A and 324B do not seek to exciude the supervisory jurisdiction of the
High Courts over all Trilunals situated within their territorial jurisdiction. Viewcd from this
perspeclive, the HMigh Courts would still be vested with Constitutional powers to exercise coryective
or supervisory jurisdiction; (iif) Since the decisions of this Court in Amulya Chandra's case and Dr.
Mahabal Ram's case had clearly held that matters relating to the vires of & provision arc to be dealt
with by a Bench consisting of 2 judicial member and these guidelines will be followed in future,
there is no vice of unconstitutionality in Seetion 5 (G).

45. Mr. P.P. Rag, learned Counsel for the State of Andhra Pradesh in C.A. No. 196 of 1994 and the
connected special leave petitions, put forth the following submissions: (1) The matter before us
involves a very serious, live problem which needs to be decided by adopling a pragmatic, cooperative
approach instead of by a dogmatic, adversarial process. It is a fact that the Administrative Tribunals
which were conceived as substitutes for the High Courts have not lived upto expectations and have
instead, proved to be inadequate and ineffective in several ways. Flowever, the striking down of the
impugned constitutional provisions would, instead of remedying the problem, contribute to its
worsening. The prolilem of pendency in High Courts which has becn a cause for concern for scveral
decades, has been focused upon by several expert committees and commissions. The prohlem of -
enormous inerease in the volume of fresh nstitution coupled with massive areas has necessitated
the secking of realistic solutions in order to prevent High Courts from becoming incapalile of
discharging their functions. The consistent view of these expert committees has been that the only
manmner in which the situation can be saved is by transferring some of the jurisdiction of the High
Courts, in relatively less important areas, to spectally constiteted Tribunals which would act as
substitutes for the High Courts. In Sampath Kumar's case, this Court was required to test the
constitutional validity of providing for such a substitute to the High Court in the shape of
Administrative Tribunais. While deciding the case, this Court had actually monitored the
amendments to the Act by a series of orders and directions given from time to time as the learned
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Altorney General had offered to effect the neeessary amendmenta to the Act to remove its defects.
After the necessary amendments were made to the Act, this Court was satisfied that there was o
need to strike, it down as it was of the view tliat the Act would provide 2n effective alternative forum
to the High Courts for the resolution of service disputes. However, the actual functioning of the
Tribunals during the last decade has brought forth several deficiencies which need to be removed.
The remedy, however, lies not in striking down the constitutional provisions invelved but in
allowing the Unicn of India to further amend the Act s0 as to ensure that the Trihunals beeeme
cifective alternative form; {ii} Article 323A (2)(d) docs not violate the basic strueture of the
Constitution. The relevant observations in Keshvananda Bharati's case, show that there is an
inherent distinction between the individual provisions of the Constitution and the hasic features of
the Constitution. While the basic features of the Constitution cannot be changed even by amending
the Constitution each and every provision of the Constitution can be amended under Article 568,
The majority judgments in Keshavananda Bharti's case emphatically state that the concept of
separation of powers is a basic feature of the Constitution. It, therefore, follows that the powers of
Judicial review, which is a necessary concomitant of the independence of the judiciary, is alse a hasic
feature of our Constitution. However, it does not follow that specific provisions such as Article 42 or
Article 226 are by themselves part of the hasic structure of the Constitution. In this regard, the
history of Article 31, which contained a Fundamental Right to Property and was shifted from Part 11
to Chapter IV of Part XII can be cited by way of an example; (iif) the essence of the power of judicial
review is that it must always remain with the judiciary and must not be surrendered to the cxecutive
or the legislature. Since the impugned provisions save the jurisdiction of this Court under Artiele
136, thereby allowing the judiciary to have the final say in every form of adjudication, it cannot be
said that the hasic feature of judicial review had been violated. The constitutional bar is against the
conferment of judicial power on agencies cutside the judiciary. However, if within the judicial
set-up, arrangements are made in the interests of belter administration of justice to limit the
Jurisdiction under Article 32 and 226 of the Constitution, there can be no grievance. In fact, itis in
the interest of better administration of justice that this Court has developed 1 practice, even in the
case of viclation of Fundamental Rights, of requiring parties to approach the concerned High Court
under Article 226 imstead of directly approaching this Court imder Article 52 of the Constitution.
This, undeubtedly, has the effect of Himiting the jurisdiction of this Court under Article 32 but, being
necessary for proper administration of justice, cannet be challenged as uneonstitutional. Service
matters, which are essentially in the nature of in-heuse disputes, heing of lesser significance than
those invelving Fundamental Rights, can also be transferred to Tribunals on the same reasoning;
(iv) By virtue of Order XXVII-A, Rule 14, ordinary civil courts are empowered to adjudicate upon
questions of vires of statutery rules and instruments. In view of this situation, there is no
constitutienal difficulty in empowering Tribunals to have similar powers; (v) Altematively, in case
we are inelined to take view that the power of judicial review of legislative enactments cannot in any
event be conferred on any other Court or Tribunal, we may use the doctrine of reading down to save
the impugned constitutional provisions. 8o construed, the High Courts would continue to have
jurisdietien to decide the vires of an Act even in the area of service disputes and would, therefore,
perform a supervisory role over Trihunals in respect of matters imvolving constitutional questions.

46. Mr. K.K. Venugopal, representing the Statc of West Bengal in S.L.P. No. 1063 of 1996 and C.A.
No.1532-33 of 1993, began by refterating the contention that the impugned provisions do not seek
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to pust the jurisdiction of this Court under Article 32 which is & basic feature of the Constitution. His
alternative contention was that since the provisions do not exclude the jurisdiction under Articic 136
and since Article 22 {3) itself conceives of the delegation of that jurisdiction, the ouster of the
jurisdietion under Article 32 was not uneonstitational. This submission was based on the reasoning
that, in the absence of any specific constitutional prohibition, hoth Parliament and the State
legislatures were vested with sufficient legislation powers i1 effect changes in the original
jurisdietion of this Court as well as the High Courts. He then stated that in the event that we are not
:nelined to hold in accordance with either of the earlier contentions, the deetrine of severahility
should be applied to excise the words "under Article 136 from the provisions and thus save them
from the vice of unconstitutionality. Thereafter, he endeavoured to impress upon us the
jurisprudential soundness of the theory of alternative instituticnal mechanism propounded in
Sampath Kumar's case. He then cintended that the shortfalls in the Constitution of the Tribunals,
the selectinn of their personnel, the methods of their appeintment etc. are a consequence of
legislative and execltive crrors of judgment; these shortfalls cannot affect the eonstitutionality of
the parent constitutioual provisions. He concluded by declaring that these constitutional
amendments were lawfully incorporated by the representatives nf the people in exercise of the
constituent power of Parliament to remedy the existing problem of inefficacious delivery of justice in
the High Courts. He counseled us not to substitute our decision for that of the policy evelved by
Parliament in exercise of its eonstituent power and urged us to suggest suitable amendments, a8 was
done in Sampath Kumar's case, to make up for the shortfalls in the existing system.

47. Mr, Kiran K. Shaly, the petitioner in W.P. No. 789 of 1690, who is a Jawyer practicing before the
Ahmedabad Bench nf the Central Administrative Tribunal, sought to apprise us of the practical
problems faced by advoeates in preseoting their cases before the Central Administrative Tribunal
and of several complaints regarding the discharge of their official dutics.

48. The Registrar of the Principle Bench of the Central Administrative Tribunal, who is the Second
respondent in C.A. No. 481 of 198, was represented before us by Mr. Kapil Sibal. The casc of the
Registrar is that the Tribunals, as they are functioning at present, arc not effective substitutes for the
Hich Courts. However, the ereation of alternative institutional mechanisms is not violative of the
basic structure so fong as it is as efficacious as the constitutional eourts. He urged us to discontinuc
the appointment of Administrative Members to the Tribunals and to ensurc that the Members of the
Tribunals have security nf tenure, which is a necessary pre-requisite for sceuring their
independence.

4. Mr. V.R. Reddy, the learned Additonal Solicitor General nf india, drow cur attention towards
the judgment of the Madras High Court which is the subject of challenge in 8.L.P. No. 17768 of 1991
Mr. Reddy endeavoured ta convinee us that the amendments incorporated in the Jegislation which
created the Tamil Nadu Land Reforms Special Appellate Tribunal after the decision in Sampath
Kumar's case have the effect of making it a proper and effective substitute for the High Courts. He
also submitted that the Tunctiening of the Land Reforms Tribunal was essential for the effective
resolltion of disputes in that branch of law.
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50. We may now address the main issues which have been identified at the beginning of this
Judgment as being central to the adjudication of this batch of matters. This wonld involve an
appreciation of the power of judicial review and an understanding of the manner and the
instrumentalities through which it is to be exercised.

51 The underlying theme of the impugned judgment of the A.P. High Court rendered by M.N. Ran,
J. 1s that the power of fudicial review is one of the basic features of our Constitution and that aspect
of the power which enables courts to test the constitiutional validity of statutory provisions is vested
exclusively in the constitutional courts, 1.e., the High Courts and the Supreme Courts. In this
Regard, the position in American Constitutional Lasw in respect of Courts created under Article IT1 of
the Constitution of the United States has been analysed to state that the funetions of Article 111
Courts (constitutional courts) cannot be performed by other legisiative courts established by the
Congress in exercise of its legislative power. The following decisions of the U.8, Supreme Courl have
been cited for support : National Mugal Insurance Co. of the District of Columbia v, Tidewater
Transfer Co. 93 L. Ed. 1156 337 US 582, Thomas 8. Wilkam v. United States 77 L. Ed. 15372 280 US
553, Cooper v. Aaron 3 L. Ed. 2d 5358 US 1, Northern Pipeline Construction Co. v. Marathon
Pipeline Co, and United States 73 L. Ed. 2d 50 458 US 5o.

52. We may briefly advert to the position in American Constitutional Law to the extent thatit is
relevant for our purpose. As pointed out by Henery J. Abraham, an acclaimed American
Constitutional Law scholar, judicial review in the United States comprises the powcer of any court to
hold unconstitutional and henee unenforceable any law, any official action based upon a law or any
other action by a public official that it deems to be in confliet with the Basic Law, in the United
States, its Constitution. It further stated that in the United States, the highly significant power of
judicial review is possessed, theoretically, by every court of record, no matter how Trigh or low on the
Judicial ladder. Though i oceurs only infrequently, it is quite possible for a Judge In a low-level
court of one of the 50 States to declare a Federal Law unconstitutional.

53. The position can be better appreciated by analysing the text of Section 1 of Article I of the U.S,
Constitution:

Article ITI, Section 1 - The Judicial Power of the United States, shall be vested in one Supreme Court,
and in such inferior Courts as the Congress may from time to time ordatn and establish. The Judgas,
hoth of the supreme and inferior Courts, shall hold their Offices during good behavior, and shall, at
staled times, reccive for their Services, a Compensation, which shall not be diminished during their
Continuance in Office.

{Emphasis added)

54. The judgment of the A.P. High Court is, therefore, correct in asserting that the judicial power
vested in Article III of the U.8. Constitution can only be exercised by courts created under Section 1
of Article ITI. However, what must be emphasised is the fact that Article ITT itself contemplates the
conferment of such judicial power by the U.8, Congress upon infenor courts so long as the
independence of the Judges is ensured in terms of Section 1 to Article TI1. The proposition which
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cmerges Trom this analysis is that in the United States, though the concept of judicial power has
been accorded great constitutional protection, there is no blanket prohibition on the conferment of
judicial power upor courts other than the 1.3 Supreme Court.

55. Henry J. Abraham's definition of judicial review in the American context is, subject to afew
modifications, equally applicable to concept as it is understood in Indian Constituticnal Law.
Broadly speaking, judicial review in India comprises three aspects: judicial review of legislative
action, judicial review of judicial decisions and judicial review of administrative action, We are, for
the present, coneerned nnly with understanding the first two aspects.

56. In the modern era, the origin of the power of judicial review of legislative action may well be
traced to the ¢lassic enunciation of the principle by Chief, Justice John Marshall of the T1.8, Supremse -
Court in Marbury v. Mad 1 Cr 137 (1803):

Tt is emphatieally the provinece and duty of the judicial department to say what the Jaw is. Those who
apply the rule te particular cases, must of necessity expound and interpret that rule. A law
repugnant to the Constitution is veid.. Courts as well as other departments are bound by that
instrument.

{Emphasis added) The assumption of such & power unto itgelf by the U.S. Supremc Court was never
seriously challenged and, over the years, it has exercised this pewer in numerous cases despite the
persisting criticism that such an exercise was undemeocratic. Indeed, when the Framers of our
Constitntion set about their monumental task, they were well aware that the principle that eourts
possess the power to invalidate duly enaeted legislations had already acquired a history of nearly a
eentury and a half.

57. At a very early stage of the histery of this Court, when it was doubted whether it was justified in
exercising such a power, Patanijali Sastri, CJ, While emphatically laying down the feundation of the
principle held as follows State of Madras v. V.G, Row : 1952CriLJg66 :

.[O]ur Constitution contains express previsions for judicial review of Jegislation as to its eonformity
with the Constitution, unlike as in Ameriea where the Supreme Court has assumed extensive powers
of reviewing legislative acts under eover of the widely interpreted "due process” clause in the Fifth
and Fourteenth Amendments. If, then, the eourts, in this country face up to such impertant and
nome too easy task, itis not out of any desire to tilt at legislative authority in a crusader's sprit, but in -
discharge of a duty plainly laid upon them by the constitution. This is especially true as regards the
"fundamental rights", as to which this Courts has been assigned the role of a sentinel on the qui vive.
While the Court naturally attaches great weight to the legislative judgment, it cannot desert its own
duty to determine finally the constituticnality of an impugned statute.

{Emyphasis added)

58. Over the years, this Court has had many an oppertunity to express its views on the power of
judieial review of legislative setion. What follows is an analysis of the leading proncuncements on
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the issue.

59. Whilc delivering a scparate but concurring judgment in the five-Judge Constitution Bench
Decision in Bidi Supply Ce. v, The Unicn of India and Ors. [1956]20TTR717(SC) , Bose, J. made the
following observations which are apposite to the Present context:

The heart and core of democracy lies in the judicial process, and that means independent and
fearless judges free from executive control brought up in judicial traditions and training to judicial
ways of working and thinking. The main bulwarks of liberty of freedom lie there and it is clear to me
that uncontrolled powers of discrimination in matters that seripusly affect the lives and properties of
people cannot be left to exeoutive or quasi executive bodies even if they exercise quasi judicial
functions beeause they are then invested with an authority that even Parliament does not possess.
Under the Constitution, Acts, of Parliament are subjected to judicial review particuiarly when they
are said to infringe fundamenta) rights, therefore, if under the Constitution Parliament itself has not
uncontrolled frecdom, of action, it is evident that it cannot invest lesser authorities with that power.

60. Special Reference No. 1 of 1964, was a case where g seven-Judge Constitution Bench of this
Court had to express iself on the thorny issuc of Parliamentary privileges. While doing so, the Court
was required to consider the manner in which our Constitution has envisaged a balance of power
between the three wings of Government and i was in this context that Gajendragadkar, CJ made the
following chservations:

~[Whether or not there is distinct and rigid scparation of powers under the Indian Congstitution,
theve is no doubt that the Constitution has entrusted to the Judicature in this country the task of
constriing the provisions of the Constitution and of safeguarding the fundamental rights of the
citizens, When a statute is challenged on the ground that it has been passed by a Legislature without
authonty, or has otherwise unconstitutionally trespassed on fundamental rights, it is for the courts
to determine the dispute and decide whether the law passed by the legislaturc is valid or not, Just as
the legislatures are conferred legislative functions, and the functions and authority of the executive
lie within the domain of executive authority, so the jurisdiction and authority of the Judicature in
this country lie within the domain of adjudication. If the validity of any law is challenged before the
courts, it is never suggested that the material question as to whether legislativc authority bas been
exceeded or fundamental rights have been contravened, can be decided by the legislatures
themselves. Adjudication of such a dispute is entrusted solely and cxclusively to the Judicature of
this country.

(Emphasis added)
61. It is interesting to note that the erigins of the power of Judicial review of lexislative action have
not been attributed to one source alone. While Sastri, C.J. found the power mentioned cxpressly in

the text of the Constitution, Gajendragadkar, C.J. preferred to trace it to the manner in which the
Censtitntion has separated powers between the three wings of Government.
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62 In Kesvananda Bharati's case, a 13 - Judge Constitation Bench, by a majority of 7:6, held that
though, by virtue of Article 368, Parliament is empowered to amend to Constitution, that power
cannot be exercised so as to damage the basic features of the Constitution or to destroy its hasic
structure. The identification of the features which constitute the hasic structure of our Constitution
has been the subject-matter of great debate in Indian Constitutional Latw. The diffiealty is
compounded by the fact that even the judgments for the majority are not unanimously agreed on
this aspect. [There were five judgments for the majority, delivered by Sikri, C.J., Shelat & Grover, J.L.
Hegde & Mukherjee, JJ. Jaganmoban Reddy, J. and Khanna, J. While Khanna, J. did not attempt 1o
catalogne the hasic features, the identification of the basie features by the nther Judges are specified
in the following paragraphs of the Court's judgments : Sikrd, C.JT. (para 292}, Shelat and Grover, JJ.
{para 582), Hegde and Mukherjee, JJ. (paras 632, &61) and Jaganmohan Reddy, J. (paras 1159,
1161)]. The aspeet of judicial review docs not find elahorate mention in all the majority judgments.
Kharna, J. did, however, squarely address the issue (al para 15291

..The power of judicia. review is, however, confined not merely to deciding whether in maldng the
impugned laws the Central or State Legislatures have acted within the four eorners of the legislative
lists earmarked for them; the courts also deal with the questinn as to whether the laws are made in
conformity with and notia violation of the other provisions of the Constitution..as long as some
fundamental rights exist and are & part of the Constitution, the power of judicial review has also to
be exercised with a view to see that the guarantces afforded by those rights are not coatravened..
Judicial review has thus become an integral part of our constitutional system and a power has been
vested in the High Courts and the Supreme Court Lo decide about the constitutional validity of
provisions of statutes. If the provisions of the statute are found to he violative of any article of the
Constitution, which is touchstone for the validity of all laws, the Supreme Court and the High Courts
are empowered 1o strke down the said provisions.

{Emphasis added)

6. Shelat & Grover, JJ., while reaching the same eonclusion in respect of Articles 328 226,
however, adopted a different approach tn the issue (at para 577):

There is ample evideace in the Constitution itself to indicate that it creates a system of checks and
balances by rcason of which powers are so listrihuted that noae of the three organs it sets up can
beeome so pre- dominant as to disahle the others from exercising and discharging powers and
functions entrusted to them. Though the Constitution does not lay down the principle of separation
of powers in all its rigidity as is the ease in the United States Coastitution but it envisages such a
scparation to a degres as was found in Ranasinghe's case (supra). The judicial review provided
exprossly in nur Constitulion by means of Articles 226 and 32 is one of the features upon which
hinges the system of checks and halances.

(Emphasis added)
64. In Indira Nehru Gandhi v. Raj Naraip, five-Judge Constitution Bench had to, inter alia, test the

Constitutional validity nf provisions which nusted the jurisdiction of all Courts including the
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Supreme Court, in clection matters, Consequently, the Court was required to express its opinion on
the concept of judicial review. Though all five Judgoes delivered concurring judgments to strike down
the offending proviston, their views on the issue of judicial review are replete with variations. Ray,
C.J., was of the view that the concept of judicial review, while a distinctive feature of American
Constitutional Law, is not founded on any specific Article in our Constitution. He observed that
judicial review can and has been excluded in several matters: in election matters, judicial review is
not a compulsion. He, however, held that our Constitution recognises a division of the three main
functions of Government and that judicial power, which is vested in the Judiciary cannot be passed
to or shared by the Executive or the Legislature. (Paras 32, 43. 46, 52). Khanna, J. took the view that
it Is not necessary, within a democratic set up, (hat disputes relating to the validity of elections be
scttled by Courts of Law: he, however, felt that even so the legislature could not be permitted to
declare that the validity of a partieular election would act be thallenged before any forum and would
he valid despite the existence of disputes. (Para 207). Mathew, J. held that whereas in the ITnited
States of America and in Austratia, the judicial power is vested exclusively in Courts, there is no such
exclusive vesting of judicial power in the Supreme Court of India and the Courts subordinate to it
Therefore, the Parliament could, by passing a law within its competence, vest judicial power in any
authority for deciding a dispute. (Paras 322 and 323). Beg, J, held that the power of Courts to test
the legality of ordinary laws and constitutional amendments against the norms laid down in the
Constitution flows from the ‘'supremacy of the Constitution' which is a basic feature of the
Constitution. {Para 622). Chandrachud, J. felt that the contention that judictal review is a part of the
basic strueture and that any attempt to exclude the jurisdiction of courts in respect of election
matters was unconstitutional, was too breadly stated. He pointed out that the Constitution, as
originally enacted, expressly excluded judicial review in a large number of important: matters. The
cxamples of Articles 136(2) and 226(4) lexclusion of review in laws relating to armed forces], Article
262{2) [exclusion of review in river disputes] Article 103(1) [exclusion of review in disqualification
of Members of Parliament], Article 329{a) [cxclusion of review in laws relating to delimitation of
constituencies and related matters], were cited for support. Based on this analysis, Chandrachud, J.
camc to the conclusion that since the Constitution, as originaily enacted, did not consider that
Judicial powcr must intervene in the intcrests of purity of elections, judicial review cannot be
considered to be a part of the basic structure in so far as legislative elections are concerned.

65. The foregoing analysis reveals that the Judges in Indira Gandhi's case, all of whom had heen
party to Kesavanarnda Bharati's ease, did not adopt similar approaches to the concept of judicial
review. While Beg, J. clearly expressed his view that judicial review was a part of the basie structure
of the Conalitution, Ray, CJ and Mathew, J. pointed out that unlike in the American vontext, judicial
power had not been expressly vested in the judiciary by the Constitution of India. Khanna, J. did not
express himself on this aspect, but in view of his emphatie observations in Kesavanands Bharati's
case, his views on the subject can he understood to have been made clear. Chandrachud, J. pointed
out that the Constitution itself excludes judicial review in a number of matters and felt that in
election matters, judicial review is not a necessary requirement.

66. In Minerva Mifls v, Union of India, a five-Judge Constitution Bench of this Court had to consider

the validity of certain provisions of the Constitution {42nd Amendment) Act, 1976 which inter alia,
excluded judicial review. The judgment for the majority, delivered Ly Chandrachud, € for four
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Judges, contained the following observations{at p. 644, para 211

_Our Constitution is founded on 2 nice balance of power among the threc wings of the State,
namely, the Executive, the Legislature and the Judiciary. It is the function of the Judges, nay their
duty, to pronounce upon the validity of laws. If courts are totally deprived of that power, the
fundamental rights conferred upon the people will becoine a mere adornment because rights
without remedies are as writ in water. A controlled Constitution will then become uncontrolied.

{Emphagiz supplicd)

67. The majority judgment held the impugned provisions to be uneconstitutional, While giving
reasons in suppett, Chandrachud, CJ stated as follows:

_Ttis for the courts io decide whether restrictions are reasonable and whether they are in the
interest of the particular subjeet. Apart from other basic dissimilarities, Article 51-C takes away the
power of judicial review to an extent which destroys even the semnblance of a comparison between its
provisions and those of Clauses (2] to {6} of Article 19, Human ingenuity, limitless though it may be,
has vet not devised a system by which the liberty of the people can be protected except through the
intervention of courts of law.

68. It may, however, be noted that the majority in Minerva Mills did not held that the concept of
judicial review was, by itself, part of the basie structure of the Constitution. The judgment of
Chandrachud, CJ in the Minerva Mill's case must be viewed in the context of his judgment in Indira
Gandhi's case where he had stated that the Constitution, as originally enacted, excluded judicial
review in several important matters.

60, Tn his minority judgment in Minerva Mill's case, Bhagwatl, J. held as follows:

_The Constitution has, therefore, created an independent machinery for resolving these disputes
and this independent machinery is the judiciary which is vested with the power of judicial review to
determinc the legality of exceutive action and the validity of legislation passed by the Jegislature. It
is the solemn duty of the judiciary under the Constitution to keep the different organs of the State
such as the executive and the legislature within the Emits of the power conferred upon them by the
Constitution. This power of judicial review is conferred on the judiciary by Articles 32 and 226 of the
Constita .. The judiciary is the interpreter of the Constitution and to the judiciary is assigned the
delicate task to determine what is the power conferred on each branch of govemment, whether it is
limited, and if so, what are the limits and whether any action of that branch transgresses such limits.
It is for the judiciary to uphold the constitutional values and to enforee the constitutional
Hmitations. That is the essence of the rule of law, which inter alia requires that "the exercise of
powers by the government whether it be the legislature or the exccutive or any other autbority, be
conditioned by the Constitution and the law". The power of judicial review is an integral part of cur
constilutional system the power of judicial review..ls unquestionably..part of the basie strueture of
the Constitution. Of course, when 1 say this I should not be taken to suggest that effective alternative
institutional mechanisms nr arrangements for judicial review cannot be made by Parliament.

Indian Karoan - ipwindiankanoon.orgigoo’ 1525187 o4



~§7 -

L. Chandra Kumar ve Union OF indiz And Others on 18 March, 1967
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70. The A.P. High Court has, through the judgment of M.N. Rao, J., pointed out that the theory of
alternative institutional mechanisms enunciated by Bhagwati, J. in his minority judgment in
Minerva Mill's case was not supported by or evenn mentioned in the majority judgment. In fact, such
a theory finds no prior mention in the earlier decisions of this Court and, in the opinion of the AP,
Migh Court, did not represent the correct legal position. It is to be noted that in Sampath Kumar's
cage, both Bhagwati, CJ and Misra, J. in their separate judement have relicd on the observations in
the minority judgment of Bhagwati, J. in Minerva Mill's case to lay the foundation of the theory of
alternative instituticnal mechanisms.

71. We may, af this stage, take note of the decision in Fertiliser Corporation Kamgar Union v. Union
of India ; (2981)ILLJ1938C , where Chandrachud, CJ appears to have somewhat revised the view
adopted by him in Indira Gandhi's case. In that case, speaking for the majority, Chandrachud, C.J
Ireld that "the jurisdiction conferred on the Supreme Court by Article 592 is an important and integral
part of the basic structure of the Constitution.” (at para 11).

72. In Kihoto Hollohan v. Zachillu and Ors., a five-Judge Constitution Bench had to, inter alia,
consider the validity of Paragraph 7 of the Tenth Schedule to the Constitution which excluded
judicial review. The judgment for the minority, delivercd hy Verma, J. struck down the provision on
the ground that it violated the rule of law which is a hasie feature of the Constitution requiring that
decisions be subject to judicial review bv an independent outside authority. (Paras 181-182). Though
the majority judgment delivered by Venkatachaliah, J. also struck down the cffending provision, the
reasoning employed was different. The judgment for the majority contains an observation to the
effect that, in the opinion of the judges in the majority, it was not necessary for them to express
themselves on the question whether judicial review is part of the basic structure of the Constitution.
(Para 120),

73. We may now analyse certain other authorities for the proposition that the jurisdiction conferred
upon the High Courts and the Supreme-Court under Article 226 and 32 of the Constitution
respectively, is part of the basie strueture of the Constitution. While expressing his views on the
significance of draft Article 25, which corresponds to the present Arlicle 32 of the Constitution, Dr.
B.R. Ambedkar, the Chairman of the Drafting Committee of the Constituent Assembly stated as
foliows (CAD, Vol. VI1, p.

953):

If T was asked to name any parlicular Artiele in this Constitution as the most important - an Article
without which this Constitntion would be a nullity--I could not refer to any other Article except this
one. It is the very soul of the Constitution and the very heart of it and I am glad that the House has
realised its importance.

(Emphasis added)
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=4. This statement of Dr. Ambedkar has becn specifically reiteratcd iu several judgments of this
Court to emphasise the unique significance attributed to Article 32 in our constitutional scheme.
[See for instance, Khanna, J. in Kesavananda Bharati's case (p. 318), Bhagwati, J. in Minerva hilla
(p. 678}, Chandrachud, CJ Fertiliser Kamgar {para 11), R. Misra, J. in Sampath Kumar {p. 137)].

&, In the Special Reference Case, While addressing this issue, Gajendragadhkar, CJ stated as
follows (supra at pp. 403- 494):

1f the power of the High Courts under Artiele 226 and the authority of this Court under Article 32

are not suliject to any exceptions, then it would be futile to contend that a citizen cannot move the

High Courts or this Court to invoke their jurisdiction even in cascs wherg his fundamental rights

have heen violated. The existeace of judicial power in that behalf must necessarily and inevitahly -
postulate the existence of & right in the citizen te move the Court in that behalf; otherwise the power
conforred on thic High Courts and this Court would be rendered virtually meaningless. Lat it not be -
forgotten that the judicial power conferred on the High Courts and this Court is meant for the

protection of the citizens’ fundamental riglits, and so, in the existence of the said judicial power

itself is necessarily involved the right of the citizen to appeal to the said power in a proper case.

(Emphasis added)

76, To express our opinion on the issuc whether the power of judicial review vested in the High
Courts and into the Supteme Court under Articles 226/227 and 32 is part of the bagic structure of
the Coastitution, we must first attempt to understand what constitutes the hasic strueture of the
Constitution. The Doctrine of hasie structure was evolved in Kesvananda Bharafl's case. However, as
already mentioned, that case did not lay down that the specific and particular features mentioned in
that judgment aloae would constituie the basie structure of our Constitution. Indeed, in the
judgments of Shelat & Grover, JI., Hegde & Mukherjee, JJ. and J aganmohan Reddy, J., there are
specific observations to the effect that their list of essen tial features comprising the basic structure
of the Constitution are illustrative and are not intended to be exhaustive. In Indira Gandhi's case,
Chandrachud, J. held that the proper approach for 2 Judge who is confronted with the question
whether a particular facet of the Constitution is part of the basic struchure, is to examine, in each
individual case, the place of the particular feature in the scheme of our Constitution, its object and
purpose, and the consequences of its denial on the mtegrity of pur Constitution as a fundamental
instrument for the governance of the country, (supra at pp. 751-752). This approach was apecifically
adopted hy Bhagwati, J. in Mincrva Mill's case (supra at pp. 671-672) and is not regarded as the
definitive test in this Aeld of Constitutional Law.

77. We find that the various factors mentioned in the test evolved by Chandrachud, J. have already
been considered by decisions of varipus Benches of this Court that have heea referred to in the
course of our analysis. From their conclusions, many of which have heen extracted by us in tolo, §
appears that this Court has always considered the power of judicial review vested in the High Courts
and in this Court under Articles 226 and 32 respectively, enabling legislative action to he subjected
1o the serutiny of superior courts, to be integral to our constitutional scheme. While sewveral
judgments have made specific references to this aspect [Gajendragadhkar, CJ in Special Reference
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case, Beg, J. and Khanna, J. in Kesavananda Bharti's case, Chandrachud, CJ and Bhagwat, J. in
Minerva Mills, Chandrachud, CJ in Fertiliser Kamgar, K.N. Singh, J. in Delhi Judicial Service
Association, ete.] the rest have made general chservations highlighting the significance of this
feature.

78. The legitimacy of the power of Courts within constitutional demeocracies to review legislative
aclion has heen questioned since the time it was first coneceived. The Constitution of India, being
alive to such criticism, has, while conferring sach power upon the higher judiciary, incorporated
important safeguards. An analysis of the manner in which the Framers of our Constitution
incorporated provisions relating to the judiciary would indicate that they were very greatly
concerned with securing the independence of the judiciary, These attempts were directed at
ensuring that the judiciary would he capahle of effectively discharging its wide powers of judicial
review, While the Constitution eonfers the power to strike down laws upon the High Courts and the
Supreme Court, it also contains elahorate provisions dealing with the tenure, salaries, allowances,
retirement age of Judges as well as the mechanism for seleeting Judges to the supedor courts. The
inclusion of such elaborate provisiuns appears to have heen occasioned by the helief that, armed by
such provisions, the superior courts would be insulated from any executive er legislative attempts to
interfere with the making of their decisions, The Judges of the superior courts have heen entrusted
with the task of uphelding the Constitution and te this end, have been conferred the power to
interpret it. It 18 they who have to ensure thal the balance of power envisaged by the Constitution iz
maintained and that the legislature and the executive do net, in the discharge of their functions,
transgress constitutional limitations. It is equally their duty te oversee that the judicial deelsions
rendered hy these whn man the subordinate courts and tribunals do nat fall foul of strict standards
of legal correctness and judicial independence, The constitutional safeguards which ensure the
independence nf the Judges of the superinar judiciary, are not available tn the Judges of the
subordinate judiciary or to those whn man Tribunals created by ordinary legislations. Consequently,
Judges of the latter category can never be considered full and effective substihutes for the superior
Judiclary in discharging the function of constitutional interpretatinn. We, therefore, hold that the
power of judiecial review nver legislative acton vested in the High Courts under Articles 226 and in
this Court under Article 32 of the Constitation is an integral and essentizl feature of the
Constitution, constituting part of its basic structure. Ordinarily, therefore, the power of High Courts
and the Supreme Court te test the constitutional validity of legislations can never be ousted or
excladed.

79. We also hold that the power vested in the High Courts to exercise judicial superintendence over
the deeisions nf all Courts and Tribunals within their respective jurisdictinns is alsn part of the basic
structure of the Constitutinn. This is because a simation where the High Courts are divested of all
other judicial functions apart from that of constitutional interpretation, is equally to be avnided.

80. However, it 1s important tn emphasise that though the subordinate judiciary or Trihunals
created under ordinary legislations canmot exercise the power of judicial review of legislative action
to the exelusion of the High Courts and the Supreme Court, there s no constitutional prohibition
against their performing a supplemental—as opposed tn a substitution - rele in this respect. That
such a situation is contemplated within the constitutional scheme hecomes evident when one
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analyses Clause (3) of Article 32 of the Constitution whirh reads as under:

32, Remedics for enforcement of rights conferred by this Part.—-(1)..

{2y,

(1) Without prejudice to the powers conferred on the Supreme Court by Clauses (1) and (2],
Parliament may by law empower any other eourt to exercise within the local limits of its jurisdiction
all o1 any of the powers exercisahle by the Supreme Court under Clause (2).

{Emphasis supplied)

S1. 1f the power under Article 32 of the Constitution, which has been deseribed as the "heart” and
"soul™ of the Constitution, can be additionally conferred upon "any other court”, there is no reason
why the same situation cannot subsist in respeet of the jurisdiction conferred upon the High Conrts
under Article 226 of the Constitution. So long as the jurisdiction of the High Courts under Articles
226/227 and that of this Court under Article 32 is retained, there is no reason why the power to test
the validity of legislations against the provisions of the Constitution cannot be conferred upon
Administrative Tribnnals created under the Act or upon Tribunals ereated nunder Article 323B of the
Constitution. Tt is to be remembered that, apart from the authorisation that flows [rom Articles
2924 and 323 B, both Parliament and the State Legislatures posscss legislative comnpetence to effect
changes in the original jurisdiction of the Supreme Court and the High Courts. This power is
available to Pariament under Entries 77, 78, 79 and 95 of List I and to the State Legislatures under
Entry 65 of List IT; Entry 46 of List Il can also be availed of both hy Parliament and the State
Legislatures for this purpose.

S2. There are pressing Teasons why we are anxious to preserve the conferment of such a power on
these Tribunals. When the Framers of our Constitution hestowed the powers of judiclal review of
legislative action upon the High Courts and the Supreme Court, they ensured that other
constitutional safeguards were created to assist them in effectively discharging this onerous burden.
The expectation was that this power would be regnired to be used only oceasionally. However, in the
five decades that have ensued since independence, the quantity of litigation before the High Courts
has exploded in an unprecedented manner. The decision in Sampath Knmar's case was rendered
against such a backdrop. We are conscious of the fact that when a Constitution Bench of this Court
in Sampath Kumar's case adopted the theory of altem ative institutional mechanisms, it was
attempting to remedy an alarming practical situation and the approach selected by it appearcd to be
most appropriate to meet the exizencics of the time. Nearly a decade later, we are now in a position
to review the theoretical and practical resolts that have arisen as a consequence of the adoption of
such an approach,

813, We most, at this stage, focus upon the factual position which occasioned the adoption of the
theory of alternative institutional mechanisms in Sampath Kumar's casc. In his leading judgment, R.
Misra, J. refers to the fact that since independence, the population explosion and the inerease in
litigation had greatly inereased the burden of pendency in the High Courts. Reference was made te
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studies conducted towards relieving the High Courts of their increased load. In this regard, the
recornmendations of the Shah Comumittee for setting up independent Tribunals as also the
suggestion of the Administrative Reforms Commission that Civil Service Tribunals be set up, were
noted. Reference was also made to the decision in KK, Dutta v, Union of Indja : (1980)MILLI1828C,
where this Court had, while emphasising the need for speedy resolution uf service disputes,
proposed the establishment of Service Tribunals.

84. The problem of clearing the backlogs of High Courts, which has reached colossal proportions in
our times is, nevertheless, one that has been the focus of study for ciose to a half century. Over time,
several Expert Committees and Cominissions have analysed the intricacies mvelved and have made
suggestions, not all of which have been consistent, Of the several studies that have been conducted
in this regard, as many as twelve have been undertaken by the Law Commission of India
(hereinafter referred to as "the LCI™) or similar high level Committees appointed by the Central
Governmenl, and are particularly noteworthy.

85. An appraisal of the daunting task which confronts the High Courts can be made by referring to
the assessment undertaken hy the LCI in its 124th Report which was relcased sometime after the
judgment i Sampath Kumar's case. The Report was delivered in 1988, nine years ago, and some
changes have accurred since, but the broad perspective which emerges is stil, by and large, true:

- The High Courts enjoy civil as well as eriminal, ordinary as well as extrasrdinary, and general as
well as special jurisdiction. The source of the jurisdiction is the Coastitution and the various statutes
as well as letters patent and other instruments constituting the High Courts. The High Courts in the
country enjoy an original jurisdiction in respect of testamentary, matrimonial and guardianship
matters, Original jurisdiction is conferred on the High Courts under the Representation of the
People Act, 1951, Companies Act, 1956, and several other special statutes, The High Courts, being
courts of record, have the power to punish for its contempt as well as contempt of its subordinate
eourts. The High Courts enjov extraordinary jurisdiction under Articles 226 and 227 ¢f the
Constitution enabling it to issue prerogative writs, such as, the one in the nature of habeas COrpus,
mandamus, prohibition, QUO warranto and certiorari. Over and above this, the High Courts of
Bombay, Calcutta, Delhi, Himachal Pradesh, Jammu and Kashmir and Madras also exercise
ordinary original civil jurisdiction. The High Courts also enjov advisory jurisdiction, as evidenced by
Secton 256 of the Indian Cotnpanies Act, 1556, Section 27 of the Wealth Tax Act, 1957, Section 26 of
Gift Tax Act, 1958, and Section 18 of Companies (Profits) Surtax Act, 1964. Similarly, there are
parallel provisions conferring advisory jurisdiction on the High Courts, such as Section 130 of
Customs Act, 1962, and Section 354 of Central Excises and Salt Act, 1944. The High Courts have also
enjoyed jurisdiction under the Indian Divorce Acl, 1869, and the Parsi Marriage and Divorce Act,
1936, Different types of litigation coming before the High Court in exercise of its wide jurisdietion
bear differcnt names. The vast ares of jurisdiction can be appreciated by reference to those names,
viz., (a) first appeals;

(b) appeals under the letiers patent; (c) second appeals: {d) revisicn petitions; {¢) criminal appeals;
(f) eriminal revisions; (g) ¢ivil and criminal references: (h) writ petitions; (i) writ appeals; ()

references under direct and indirect tax laws; (k) matters arising under the Sales Tax Act; (1)
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election petitions under the Represcntatinn of the People Act,;

{m) petitions under the Companies Act, Banking Companies Act and other special Acts and (n)
wherever the High Court has original jurisdiction, suits and other proceedings in exercise of that
jurisdiction. This varied jurisdiction has tn some extent been responsible for a very heavy institution
of matters in the High Courts.

86. After analysing the situation cxisting in the High Courts at length, the LCI made speeific
recommendations towards the establishment of specialist Tribunals thereby lending force to the
approach adopted in Sampath Kumar's case. The LC noted the erstwhile international judicial
trend which pointed towards generalist courts vielding their place to specialist Tribunals. Describing
the pendency in the High Courts as "catastrophic, crisis ridden, alinost unmanagaable, imposing ..an
smmeasurable burden on the system”, the LCI stated that the prevailing view in Indian
Junsprudence that the jurisdiction enjoyed by the High Court is a holy cow reguired a review. It,
thercfore, recommended the irimming of the jurisdiction of the High Courts by sctting up specialist
courts/Tribunals while simultaneously eliminating the jurisdiction of the High Courts.

87, It is important to realise that thnugh the theory of alternative institutional mechanisms was
propounded in Sampath Kumar's case in respect of the Administrative Tribunals, the coneept
stself--that of creating alternative modes of dispute resolution which wnuld relieve High Couxts of
their burden while sinultaneously providing specialised justice-is not new. In fact, the issue of
having a specialised Tax Court has been discussed for several decades: though the Report of the
High Court Arrears Committee (1g72) dismissed it as "1l-coneceivad”, the LCI, in its 115th Report
(1986) revived the recommendation of setiing up separate Central Tax Courts. Similarly, other
Reports nf the LCT have suggested the setting up of 'Gram Nyayvalavas' {1686) LCT, 114th Report,
Industrial/Labour Tribunals 1687 1.CL, 122nd Report and Eduecation Tribunals (1987) fLCI, 123rd
Report .

88, In R.K. Jain's case, this Court had, in order to understand how the theory of alternative
institutional mechanisms bad functioned in practice, recnmmended that the LCI ora simnilar expert
body should conduct & survey of the functioning of these Tribunals. It was hoped that such a study,
conducted after gauging the working of the Tribunals over a sizeable period of morc than five vears
would provide an answer to the guestions posed by the erities of the theory. Unfortunately, we do
ot have the benefit of such a study. We may, however, advert to the Report of the Arrears
Commitiee (1989-gn), popularly known as the Malimath Committee Report, which has claborately
dealt with the aspect. The nbservations contained in the Report, to this extent they conifain a review
of the functioning, of the Tribunals over a period of three years or so after their institution, will be
uscful for pur purpose. Chapter VIIT of the second volume of the Report, "Alternative Modes and
Forums for Dispute Resolution™, deals with the issuc at length. After forwarding its specific
recommendatinns on the foasibility of setting up "Gram Nyayalayvas', Indusirial Trihunals and
Educational Tribunals, the Cominittee has dealt with the issue of Trbunals set up under Ariicles
3234 and 3238 of the Constitution. The relevant observations in this regard, being of considerabic
significance to our analysis, arc extracted in full as under:
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Functioning of Trihunals 8.63 Several tribunals are functioning in the eountry. Not all of them,
however, have inspired confidence in the puhlic mind. The reasons are not far to seek. The foremost
is the lack of competence, objectivity and judicial approach. The next is their eonstitution, the power
and method of appointment of personnel thereto, the inferior status and the casual method of
working. The last is their actual compeosition; men of calihre are not willing to he appointed as
presiding officers in view of the uncertainty of tenure, unsatisfactory conditions of service, executive
suberdination in matters of administration and political interference in judicial functiening. For
these and other reasons, the quality of justice is statcd to have suffered and the cause of expedition
18 not found to have been served by the establishment of such tribunals.

8.64 Even the experiment of setting up of the Administrative Tribunals under the Administrative
Tribunals Act, 1985, has not been widely weleomed. Its members have been selected from a]] kinds
of services including the Indian Police Service. The decision of the State Administrative Tribunals
are not appealable except under Article 136 of the Constitution. On account of the heavy cost and
remoteness of the forum, there is virtual negation of the right of appeal. This has led to denial of
justice in many cases and consequential dissatisfaction. There appcars to be a move in some of the
State where they have heen estahlished for their abolition.

Trihunals--Test for Including High Court's Jurisdiction 8.65 A Trihunal which substitutes the High
Court as an alternative institutional mechanism for judicial review must he no less efficacions than
the High Courl. Such a trihunal must inspire confidence and puhlic esteem that it i a highly
competent and expert mechanism with judielal approach and chjectivity. What is needed in a
trihunal, which is intended to supplant the High Court, is legal training and experience, and judicial
acumen, equipment and approach. When such a tribunal is composed of personne| drawn from the
judiciary as well as from services or from amongst experts in the tield, any weightage in favour of the
service members or expert members and value- discounting the judicial members would render the
tribunal less effective and efficacigus than the High Court. The Act setting up such 2 tribuna] would
itscl have to be declared as void under such circumst ances. The same would not at a1l he conducive
to judicial independence and may even tend, directly or indirectly, to influence their decision
making pmecss, especially when the Government is a litigant in most of the cascs eoming before
such tribunal. See 8.P. Sampath Kumnar v, Union of Indig reported in : (1087 11.LJ12858C, The
protagenists of specialist tribunals, who simultanecusly with their establishment want exclusion of
the Writ jurisdiction of the High Courts in regard to matters entrusted for adjudication to such
tribunals, cugbt not to overlook these vital and important aspects. [t must not be forgotten that what
is permissible to be supplant hy another equally effective and efficacious institutional mechanism is
the High Courts and not the judicial review itself. Tribunals arc not an end in themaelves hut a
means to an end; even if the laudable ohjectives of speedy justice, uoiformity of approach,
predictability of decisions and specialist justice are to be achieved, the fra me work of the trihunal
intended to be set up to attain them must stll retain its basic Judicial character and inspire publie
confidence. Any schene of decentralisation of administration of justice providing for an alternative
institutional mechanism i suhstitution of the High Courts must pass the aforesaid test in order to
be constitutionally valid.
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8.66 The overall picture regarding the tribunalisation of justice in our country is not satisfactory and
encouraging. There is a need for a fresh lock and review and a serious consideration before the
experiment is extended to new areas of fields, especially if the constitutional jurisdiction of the High
Courts is to be simultanecusty ousted. Not many tribunals satsfying the aforesaid tests can possibly
be established.

{Emphasis added)

£9. Having expressed itself in this manner, the Malimath Committee specifically recommended that

the theory of alternative institutional mechanisms be shandoned. Instead, it recommended that
institutional changes be carried out within the High Courts, dividing them intoc scparate divisions

for diffevent branches of law, as is being done i England. It stated that appointing more Judges te -
man the separate divisicns while using the existing mirastructure would be a better way of

remedying the problem of pendency in the High Courts.

g0. In the vears that have passed since the Report of the Malimath Committee was delivered, the
pendeney in the High Courts has substantially increased and we are of the view that its
recorumendation is not suitcd to our present context. That the various Tribunals have not
performed upto expectations is a celf-evident and widely acknowledged truth. However, tn draw an
inference that their unsatisfactory performance points to their being founded on a fundamentally
unsound principle would not be correct. The reascns for which the Trihunals were constituted still
persist; indeed, those reasons have becorme even more proncuneed in our times. We have already
indicated that our constitutional scheme permits the setting up of such Tribunals. However, drastic
measures may have to be resorted to in order to elevate their standards tn ensure that they stand up
to constitutional serutiny in the discharge of the power of judicial review canferred upon them.

91. We may first address the issue of exclusion of the power of judicial review of the High Courts. We
have already held that in respect of the power of judicial review, the jurisdiction of the High Courts
under Article 226/227 cannot wholly be excluded. It has been contended before us that the
Tribunals should not be allowed to adjudicate upon matters where the vires of legislations is
questioned, and that they should restrict themselves to handling matters where constitutional issues
are not raised. We cannct bring oursclves to agree to this proposition as that may result in spliting
up proceedings and may cause avoidable delay. If such a view were to be adopted, it would be open
for litigants to raise constitutional issues, many of which may be quite frivolous, to directly approach
the High Courts and thus subvert the jurisdiction of the Trbunals. Moreover, even in these special
branches of law, some areas do invelve the consideration of constituonal questions on a regnlar
basis; for instance, in service law matiers, & large majority of cases involve an interpretaticn of
Articles 14, 15 and 16 of the Constitution. To held that the Tribunals have ne power t¢ bandle
matters involving constitutional issues would not serve the purpose for which they were constituted.
On the other hand, to hold that all such deeisicns will be subject to the jurisdiction of the High
Courts under Articles 226 /227 of the Constitution before a Division Bench cf the High Court within
whose territorial jurisdiction the Tribunal concerned falls will serve two purposes. While saving the
power of judicial review of legislative action vested n the High Courts under Article 226/227 of the
Constitution, it will ensure that frivolous claims are filtered out through the process of adjudication
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in the Tribunal. The High Court will also have the benefit of a reasoned decision on merits which
will be of use to it in finally deciding the matter.

92. It has also been contended before us that even in dealing with cases which are properly before
the Tribunals, the manner in which justice is dispensed by them leaves much to be desired.
Moreover, the remedy provided in the parent statutes, by way of an appeal by special leave under
Article 136 of the Constitution, is too costly and inaccessible for it to be real and effective.
Furthermore, the result of providing such a remedy is that the docket of the Supreme Court is
crowded with decisions of Tribunals that are challenged on relatively trivial grounds and itis foreed
to perform the role of a First Appellate Court. We have already emphasised the necessity for
ensuring that the High Courts are able to exercise judicial superintendence over the decisions of
Trikunals under Article 227 of the Constitution. In R.K. Jain's case, after taking note of these facts, it
was suggested that the possihility of an appeal from the Tribunals on questions of law to a Division
Bench of a High Court within whose territorial jurisdiction the Tribunal falls, be pursued. It appears
that no follow-up action has heen taken pursuant to the suggestion. Such a measure would have
improved matters considerahly. Having regard to both the afore-staled contentions, we hold that all
decisions of Tribunals, whether created pursuant to Article 3234 or Article 323B of the Constitution,
will be subject to the High Court's writ jurdsdiction under Articles 226/ 227 of the Constitution,
before a2 Division Bench of the High Court within whose territorial jurisdiction the particular
Tribunal falls.

93. We may add here that under the exdsting system, direct appeals have heen provided from the
decisions of all Tribunals to the Supreme Court under Article 136 of the Constitution. In view of our
above-mentioned observations, this situation will also stand modified. In the view that we have
taken, no appeal from the decision of 2 Trihunal will directly lie before the Supreme Court under
Article 136 of the Constitution; but instead, the aggrieved party will be entitled to move the High
Court under Articles 226/227 of the Constitution and from the decision of the Division Bench of the
High Court the aggrieved party could move this Court under Article 136 of the Constitution.

64. Beforc moving on to other aspects, we may summarise our conclusions on the Jurisdictional
powers of these Tribunals. The Trihunals are competent to hear matters wherce the vires of statutory
provisions arc questioned. However, in discharging this duty, they cannot act as substitutes for the
High Courts and the Supreme Court which have, under our conslitutional setup, been specifically
entrusted with suech an obligation. Their function in this respect is only supplementary and a1l such
decisions of the Trihunals will he subject to scrutiny hefore 2 Division Beneh of the respective High
Courts. The Tribunals will consequently also have the power to test the vires of subordinate
legislations and rules. However, this power of the Tribunals will he subject to one important
exception. The Tribunals shall not entertain any question regarding the vires of their parent statutes
following the settled principle that a2 Trihunal which is & creatiure of an Act cannot declare that Very
Act to be unconstituticnal. In such cases alone, the concerned High Court may be approached
dircetly, All other decisions of these Trihunals, rendered in cases that they are specifically
empowered to adjudicate upon by virtue of their parent statutes, will also be subject to serutiny
hefore a Division Bench of their respective High Courts. We may add that the Tribunals will,
however, continue to acl as the only courts of first instance in respect of the areas of law for which
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they have been constituted. By this, we mean that it will not be open for litigants to directly
approach the High Courts even in cases where they question the vires of statutory legislations
{except, as mentioned, where the Jegislation which creates the particular Tribunal is challenged) by
overluoking the jurisdiction of the concerned Tribunal.

o5. The directions issued by Us in respect nf making the decisiuns of Tribunals amenable o serutiny
before a Division Bench of the respective High Courts will, however, come into effect prospectively
i.e. will apply tu decistons rendercd hereafter. To maintain the sanctity of judicial proceedings, we -
have invoked the doctrine of prospeetive over-ruling so as not to disturb the procedure in relation tu
decisions already rendered.

6. We are also required to address the issuc of the competence of those whu man the Tribunals and
the question of whu is to exercise administrative supervision over them. It has been urged that only
those who have had judicial experience should be appointed to such Tribunals. In the case of
Adrinistrative Trihunals, it has been pointed out that the administrative members who have been
appuinted have little or no experience in adjudicating such disputes; the Malimath Compnittec has
noted that at times, IPS Officers have been appointed to these Tribunals. It is stated that in the shurt
tenures that these Administrative Members are on the Tribunal, thev arc unable to attain enocugh
expericnce in adjudication and in cases where they do acquire the zhility, it is invariably on the eve
of the expiry of thelr temires. For these reasons, it has been urged that the appuintment of
Administrative Members to Administrative Tribunals be stopped. We find it difficult to accept such
a contention. It must he remembered that the setting-up uf these Trnbunals is founded on the
premise that specialist bodies comprising both teained administrators and those with judicial
experience would, by virtue of their specialised knowledge, be hetter equipped to dispense specdy
and cfficient justice. Tt was expected that a judicious mix of judicial members and those with grass-
roots experience would best serve this purpose. To hold that the Tribunal shiold consist only of
judicia) members would attack the primary basis of the theory pursuant to which they have been
constituted, Since the Selection Committes is now headed hy a Judge of the Supreme Court,
norminated by the Chief Justice of India, we have reason to helieve that the Committee would take
care 10 ensure that administrative members are chosen from amongst those who have somc
background to deal with such cases.

g7. It has heen hrought to our notice that one reasun why these Tribunals have been functioning
inefficiently is because there is no authority charged with gupervising and fulfilling their
administrative requirements. To this end, it is suggested that the Trihu nals be made suhbjeet to the
supervisory junsdiction of the High Courts within whose territorial jurisdiction they fall. We are,
however, of the view that this may not he the best way of solving the problem. We do not think that
our constitutional scheme requires that all adjudicatory bodies which fall within the territorial
jurisdiction of the High Courts should be subject to their supervisory jurisdiction. If the idea is to
divest the High Courts of their onerous hurdens, then adding to their supervisory functions cannot,
in any manner, be of assistance to them, The situation at present is that different Trihunals
constituted under different enactments are adiuinistered by different administrative departments of
the Central and the State Governments. The problem is compounded by the fact that some Trihunals
have been created pursuant to Central Legislations and some others have been created I State
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Legislations. However, even in the ease of Tribunals ereated by Parliamentary legislations, there is
no uniformity in administration. We are of the view that, until a wholly independent agency for the
administration of all such Tribunals can be sct-up, it is desirable that all such Tribunals should be,
as far as posstble, under a single nodal Ministry which will be in a position to oversee the working of
these Tribunals. For a number of reasons that Ministry should appropriately be the Ministry of Law.
It would be cpen for the Ministry, in its turn, t¢ appoint an independent supervisory body to overses
the working of the Trihunals. This will ensure that if the President or Chairperson of the Tribunal s
for some reason unable to take sufficient interest in the working of the Tribunal, the entire system
will nnt languish and the ultimate consumer of justice will not suffer. The creation of a single
umbrella organisation will, in our view, remove many of the ills of the present system. If the need
arses, there can be separate umbrella organisations at the Ceniral and the State levels. Sucha
supervisory authority must try to ensure that the independence of the members of all such Tribunals
is maintained. To that extent, the procedure for the selection of the members of the Tribunals, the
manner in which funds are allocated for the functioning of the Tribunals and all other consequential
detatls will have to be clearly spelt out.

98. The suggestions that we have made in respect of appointments to Tribunals and the supervision
of their administrative function need to be considered in detail by those entrusted with the duty of
formulating the policy in this respect. That body will also have to take intc consideration the
comments of experts hodies like the LCT and the Malimath Committee in this regard. We, therefore,
recommend tliat the Union of India initiate action in this behalf and after eonsulting all epneerned,
place all these Tribunals under one single nodal department, preferably the Legal Department.

09. Sinee we have analyscd the issuc of the constitutional validity of Section 5(6) of the Act at length,
WE miay ho pronounce our opinion on this aspect. Though the vires of the provision was net in
guestion in Dr. Mahahal Ram's case, we a helieve that the approach adopted in that case, the
relevant portion of which has been extracted in the first part of this judgment, is eprrect sinee it
harmoniously resolves the manner in which Sections 5(2) and 5(6) can operate together. We wish to
make it clear that where a question involving the interpretation of a statutory provision or rule in
relation to the Constitution arises for the eonsideration of a single Member Bench of the
Administrative Tribunal, the proviso to Section 5(6) will autcmatically apply and the Chairman or
the Memher concerned shall refer the matter to a Bench consisting of at least two Members, one of
whom must be a Judicial Member. This will ensure that questions involving the vires of a statutory
provision or rule will never arise for adjudication hefore a single Member Bench or a Bench which
does not consist of a Judicial Member. So eonstrued, Seetion 5(6) will no longer be susceptible 1¢
charges of unconstitutionality.

100, In view of the reasoning adepted by us, we hold that Clanse 2({d) of Article 3224 and Clause
3(d) of Article 323B, to the extent they exclude the jurisdiction nf the High Courts and the Supreme
Court unrder Articles 22679227 and 32 of the Constitution, are unconstitutional. Secton 28 of the Act
and the "exclusion of jurisdictinn” clauses in all nther legislations enacted under the aepis of Articles
323A and 3238 would, to the same extent, be uneonstituticnal. The jurisdietion conferred upon the
High Cours under Articles 226/227 and upon the Supreme Court under Article 32 of the
Constitution is part of the inviglable basic structure of our Constitution. While this jurisdictinn
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cannot be ousted, other courts and Tribunals may perform a supplemental rolc in discharging the
powers conferred by Articles 226/227 and 32 of the Constitution. The Tribunals created tnder
Article 323A and Article 323B of the Constitution are possessed of the competence to test the
constitutienal validity of statutory provisions and rules. All decisions of these Tribunals will,
however, be subject toserutiny before a Division Beneh of the High Court within whose jurisdiction
the econeerned Tribunzl falls. The Tribunals will, nevertheless, continue to act like Courts of first
instanee in respect of the areas of law for which they have been constituted. It will not, therefore, be
open for litigants to dircetly approach the High Courts even in cases where they question the vires of
statutory legislations (except whera the legislation which creates the particular Tribunal is
challenged) by overlocking the jurisdiction of the conceraed Tribunal. Section 5(6) of the Acl is valid
and constituticazal and is to be interpreted in the manner we have indicated.

101. All these matters may aow be listed before a Division Bench to enable them to be decided upon
their individual facts in the light of the observations contained in this judgment.
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IN THE SUPREME COURT OF INDIA
CIVIL ORIGINALIAPPELLATE JURISDICTION
TRANSFERRED CASE {C} NO. 1564 OF 2006

Madras Bar Associafion ... Petitioner(s)
VETsUs

Union of India and ancther ...Respondents
WITH

CNIL APPEAL NO. 3850 OF 2006

CIVIL APPEAL NO. 3862 OF 2006

CIVIL APPEAL NO. 3881 OF 2006

Civ!l APPEAL NO. 3882 OF 2006

CIVIL APPEAL NO. 4051 OF 2006

CMIL APPEAL NO. 4052 OF 2006

WRIT PETITION (C} NO.621 OF 2007

TRANSFERRED CASE (C) NO.116 OF 2006

TRANSFERRED CASE (C) NQ. 117 OF 2006

TRANSFERRED CASE (C) NO.118 OF 2006

WRIT PETITION (C) NO.697 OF 2007

JUDGMENT

Jagdish Singh Khehar, J.

The Controversy:

1. All the above cases are being disposed of by this common judgment. The

issue which arises for consideration before us, in the present bunch of cases,
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pertains to the constitutional validity of the National Tax Tribunal Act, 2005
(hereinafter referred to as, the NTT Act). Simuitaneously, the constitutional
validity of the Constitution (Forty-second Amendment) Act, 1976 has been
assajled, by asserting, that the same violaies the basic structure of the
Constitution of India {hereinafter referred io as, the Constifution}, by impinging on
the power of ‘judicial review” vested in the High Court. in the event of this Court
not acceding ie the aforementioned prayers, a chalienge in the alternative, has
been raised to various provisions of the NTT Act, which has fed to the
constitution of the National Tax Tribunal (hereinafter referred to as, the NTT).
The NTT, according to the learned counsel for the peiitioners, is styled as a
quasi-judicial appeliate tribunal. 1 has been vested with the power of
adjudicating appeals arising from orders passed by Appeiiate Tribunals
(constituted under the income Tax Act, the Customs Act. 1862, and the Central
Excise Act, 1944). Hitherto before, the instant jurisdiction was vesied with High
Courts. The pointed issue canvassed in this behaif is, that High Courts which
discharge judicial functions, cannot be substituted by an extra-judicial body.
Additionally, it is maintained that the NTT in ihe manner of its constitution
undermines a progess of independence and fairness, which are sine gua non of

an adjudicatory authority.

The Historical Perspective:
The lncome Tax Leaislation, In india:

2(i). Law relating o income tax dates back to 1860, when iegisiation pertaining

to levy of tax on income, was introduced in India for the first time. The original

2
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enactment was replaced by subseguent legislations, enacted in 1865, 18886,
1918 and 1922. The indian Income Tax Act, 1922 (hereinafter referred to as, the
1922 Act) was brought about, as a result of the recommendations of the All India
Tax Commitiee. The 1922 Act can be described as a milestone in the evolution
of direct tax [aws in India. Detailed reference needs to be made to the provisions
of the 1922 Act.

(iy  After the procedure provided for assessment of tax had run its course, and
tax had been assessed, an executive-appellate remedy was provided for, befare
the Appellate Assistant Commissioner of Income Tax {under Section 30 of the
1922 Act). A further guasi-judicial appellate remedy, from decisions rendered hy
the first appellate authority, lay before an appellate tribunal {(hereinafter referred
to as the Appellate Tribunal}. Section 33A was insefrted by the Indian Income
Tax {Amendment) Act, 1941. It provided for @ remedy by way of revision befare
a Commissioner of Income Tax.

{iiy The remedy before the Appeliate Tribunal {provided under Section 5A of
the 1922 Act. by Section 85 of the indian Income Tax (Amendment) Act, 1939),
was required to be exercised by a hench comprising of one Judicial Member and
ane Accountant Member. It was permissible for the President of the Appellate
Tribunal or any other Member thereof, to dispose of appeals, sitting singly
(subject to the condition, that the total income of the assessee, as computed by
the assessing officer, did not exceed Rs.15,000/-). It was also open to the

President of the Appellate Tribunal to consiitute larger benches of three
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Members (subjeci to the condition, that the larger bench would comprise of at
least one Judicial Member and one Accountant Member}.

{ivi Section 5A of the 1922 Act, laid down the condiiions of efigibility for
appointment as a Judicial Member - a person who had served on a civil judicial
post for 10 years was eligible, additionally an Advocate who had been practicing
before a High Court for a period of 10 years, was also eligible. Under the 1922
Act a person who had practiced in accouniancy as a Chartered Accountant
(under the Chartered Accountants Act, 1949) for a period of 10 years, or was a
Registered Accountant {or partly a Registered Accountant, and partly a
Chartered Accountant) for a period of 10 years {under any law formerly
enforced), was etigible for appointment as an Accountant Member. Only a
Judicial Member could be appointed as the President of the Appellate Tribunai.
(v}  Section 67 of the 1822 Act, warred suits in civil courts pertaining fo income
tax related issues. Additionaily, any prosecution suit or other proceedings could
not be fited, against an officer of the Government, for an act or omission, in
furtherance of anything done in goed faith or intended to be done under the 1922
Act.

(viy The 1922 Act, did not provide for an appeliate remedy, before ihe
jurisdictional High Court. The only involvement of the jurisdictional High Court,
was under Section 66 of the 1922 Act. Under Section 66, either the assessee or
the Commissioner of Income Tax, could move an application 1o the Appeilate
Tribunal, requiring it to refer a question of law (arising out of an assessment

order} io the jurisdictional High Court. In case of refusal to make such a

4
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reference, the aggrieved assessee or the Commissioner of Income Tax, coutd
assail the refusal by the Appellate Tribunal, before the jurisdictional High Court.
A case referred to the High Court under Section 66, was to be heard by a bench
of not less than two judges of the High Court (Section 68A of the 1822 Act -
inserted by the Indian Income Tax {Amendment) Act, 1826). Section 66 of the
1922 Act was amended by the Indian Income Tax {Amendment) Act, 1933,
whereby the power to make a reference became determinable by the
Commissioner of Income Tax {in place of the Appellate Tribunal).

vii) In exercise of the reference jurisdiction, a question of law, which had
arisen in an appeal pending before the Appelflate Tribhunal, had to be determined
by the High Court. After the jurisdictional High Court had answered the
reference, the Appellate Tribunal would dispcse of the pending appeal in
consohance with the legal position declared by the High Court.

3{() The 1922 Act was repealed by the Income Tax Act, 1861 (hereinafter
referred to as, the Income Tax Act). As in the repealed enactment, so also under
the Income Tax Act, an order passed by an assessing officer, was assailable
through an executive-appeliate remedy. The instant appellate remedy, was
vested with the Deputy Commissionsr {Appeals)/Commissioner (Appeals). The
orders appealable before the Deputy Commissioner (Appeals) were distinctly
mentioned {in Section 246 of the Income Tax Act). Likewise, the orders
appeatable before the Commissioner {Appeals} were expressly enumerated (in

Section 246A of the Income Tax Act).
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(iy  As against the order passed by the executive-appellate authority, a further
appellate remedy was provided before a quasi-judicial appellate tribunal
(hereinafter referred to as, the Appellate Tribunal, under Section 252 of the
Income Tax Act). Section 255(8) of the Income Tax Act provides as under:-

“6. The Appellate Tribunal shall, for the purpose of discharging its

functions, have all the powers which are vested in the income-tax
authorities referred to in section 131, and any nroceeding before the

Appellaie Tribunal shall be deemed {0 be a iudicial proceeding within thg

meaning of sections 193 and 228 and for the purpose of section 196 of the
Indian Penal Code (45 of 1880). and the Appellale Tribunal shgll be

deemed to be a civil court for gli the purposes of section 105 and Chapter
XXXV of the Code of Criminal Procedure, 1898 (5 of 1898)."

By a deeming fiction of law, therefore, the. Appeliate Tribunal was considered as
a civii court , dealing with fjudicial proceedings”.

(i  To be eligible for appointment as the President of the ITAT, the incumbent
had to be a sitting or retired judge of a High Court, with not less than 7 years of
service as a judge. Alternatively, the Centrai Government couid appoint a Seniot
Vice President or a Vice President of the Appeiiate Tribunai, as its Presideni. i
is, therefore apparent, that the Appellate Tribunal was to be comprised of a
President, Senior Vice President(s), Vice President{s} and Members.

(iv) The benches of the Appeiiate Tribunal, under the income Tax Act (was
similar to the one under the 1922 Aci), were to be comprised of at ieast one
Judicial Member and one Accouniant Member. The authority to constitute
henches of the Appellate Tribunal was vested with the Presideni. The
composition of the benches under the income Tax Act, was similar to that

postuiated under the 1922 Act. When authorized by the Central Government, it
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was open to the Appellate Tribunal, to dispose of appeals sitting singly {subject
to the condition, that the appeal pertained to a dispute, wherein the concerned
assessee's total income was assessed as not exceeding Rs.5 lakhs). The
President of the Appeilate Tribunal, had the authority to constitute special
benches, comprising of three or more Members (one of whom had o be a
Judicial Member, and oneg, an Accountant Member). In case of difference of
opinion, the matter was deemed to have been decided in ferms of the opinion
expressed by the majority.

(v} An assessee or the Commissioner, couid move an application before the
Appeliate Tribunal, under Section 256 of the Income Tax Act, regquinng 1if to make
a reference to the High Court on a question of law (arising in an appeal pending
before the Appellate Tribunal). In case the prayer made in the application was
declined by the Appellate Tribunal, the order (declining the prayer) was
assailable before the High Court.

{vi) Section 257 of the Income Tax Act provided for a reference directly {0 the
Supreme Court. FThe instant reference could be made by the Appeliate Tribunat,
if it was of the opinion, that the question of law which had arisen before if, had
heen interpreted differently, by two or more junisdictional High Courts.

(wvii} Section 260A was inserted (n the Income Tax Act by the Finance {No. 2}
Act, 1998, with effect from 1.10.1928. Under Section 260A, an appellate remedy
was provided for, to raise a challenge to orders passed by the Appellate Tribunal.
The instant appellate remedy, would lie before the jurisdictional High Court. In
terms of the mandate contained in Section 260B of the !ncome Tax AcCt, an
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appeal before the High Court was o be heard by a bench of not less than fwo
judges. The opinion of the majority. wauld constitute the decision of the High
Court. Where there was no majority, on the poini(s) of difference, the opinion of
one or more judges of the High Gourt, was 10 be sought. Thereupon, the majority
opinion of the judges {including the judges who had originally heard the case)
would constitute the decision of the High Court.

(viiiy A further appeliate remedy was available as against a decision rendered
by the jurisdictional High Court. The instant appellate remedy was vested with

the Supreme Court under Section 261 of the Income Tax Act.

The Customs Legislation. in India:

4{i}. The Customs Act, 1962 (hereinafter referred to as, the Customs Act) was
enacted to consolidate and amend the faw relating to cusioms, The Customns Act
vested the power of assessment of customs duty, with the Deputy Collector of
Customs or the Collestor of Cusioms. An executive-appellate remedy was
provided under Section 128 of the Customs Act, before a Collector of Cusioms
(where the impugned order had been passed by an officer, lower in rank to the
Collectar of Customs), and before the Central Board of Excise and Customs
{constituted under the Central Boards of Revenue Act, 1863) where the
impugned order had been passed by a Callector of Customs. The Board had
also been conferred with executive revisional powers (under Section 130 of the
Customs Act), to suo moto, or on an application of an aggrieved person, examine
the record of any proceeding, pertaining fo a decision or order under the

provisions of the Customs AcGL. Revigsional powers, besides those expressly
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vested in the Board (under Section 130 of the Customs Act}, were also vested
with the Central Government {under Section 131 of the Customs Act).

(i) By the Finance (No. 2) Act, 1980, Sections 128 to 131 of the eriginal Act
were substituted. The power to entertain the first executive-appellate remedy,
was now vested with the Collector {Appeals), under Sections 128 and 128A of
the Customs Act. On exhaustion of the above remedy, a further quasi-udicial
appellate remedy was provided for, under Sections 129 and 129A before the
Customs, Excise and Gold {Control) Appellate Tribunal (hereinafter referred to
as, the CEGAT/Appeliate Tribunal). CEGAT was alsc the appeilate authority,
against orders passed by the Board. With introduction of Service Tax, under
Chapter V of the Finance Act, 1994, CEGAT was conferred the jurisdiction fo
hear appeals in cases pertaining to service tax disputes as weli. The Appellate
Tribuna! is now known as the Customs, Excise and Service Tax Appeliate
Tribunal — the CESTAT. By Act 22 of 2003, the expression “Gold (Contral)” was
substituted with "Service Tax” in the definition of the “Appellate Tribunal” (w.e.f.
14.5.2003).

({iy Section 129 of the Customs Act delineated the constitution of the CEGAT.
It was to comprise of as many Judicial and Technical Members, as the Central
Government thought fit. The instant provision, also laid down the conditions of
eligibility for appointment of Judicial/Technical Members. A Judicial Member
could be chosen out of persons, who had held a civil judicial post for at least 10
years, or out of persons who had been in practice as an Advocate for at least 10

years, as also, from out of Members of the Centrai Legal Service (not helow
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Grade-1), who had held such post for at least 3 years. A Technical Member could
be appointed out of persons, who had been members of the Indian Customs and
Central Excise Service (Group A), subject to the conditien, that such persons had
held the post of Coliecter of Customs or Central Excise (Level iy, or equivalent ar
higher post, for at least 3 years. The Finance (No.2) Act, 1986 amended Section
129(3} of the Customs Act, whereby it enabled the Ceniral Government to
appoint a person ta be the President of the Appeliate Tribunal. The Central
Government could make such appointment, subject to the condition, that the
person concermned had been a judge of the High Court, or was cone of the
Members of the Appellate Tribunal. Likewise, it was open to the Central
Govemment to appoint one or more Members of the Appellate Tribunal o be is
Vice President(s).

(v) Powers and functions of the Appellaie Tribunal were to be exercised
through benches constituted by its President, from amongst Members of the
Appeliate Tribunal {in terms of Section 129C of the Customs Act). Each bench
was required to be comprised of at least ene Judicial Member and one Technical
Member. It was open to the President ta constitute a special bench of not less
than three Members {comprising of at least one Judicial and cone Technical
Member). The compesition of the bench, was modified by an amendment which
provided, that a special bench of the Appeliate Tribunai was 1o consist of not less
than two Members (instead of three). |t was also open to the President and/or
Members (as authorized by the President of the Appellate Tribunal) to dispose of

appeals, sifting singly, subject to the condition, that the value of goods
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confiscated, or the difference in duty involved, ar duty invoived, or the amount of
fine or penalty involved, did not exceed Rs.10,000/- — the limit was first revised to
Rs.50,000/-, then to Rs.1 iakh, later to Rs.10 lakhs, and at present, the same is
. Rs.50 lakhs. A case invoiving a dispute where the determination of any question
having a refation to the rate of duty of customs or fo the vajue of goods for
purposes of assessment is the sole or one of the points in issue, must however
be heard by a bench comprising of a Judicial and a Technical Member [Section
128G (4)(b)]. In case of difference of opinion on any point(s), the opinion of tha
majority was to constitute the decision of the Appeilate Tribunal. If Members
were equally divided, the appeai was to be referred by the President, for heaning
on such poini(s), by one or more other Members of the Appellate Tribunai.
Whereupon, the majority opinion was to be considered as the decision of the
Appellate Tribunal. Sub-sections (7} and (8) of Section 128C provided as under:-

{7} The Appeiiate Tribunal shali, for the purposes of digscharging its
functions, have the same powers as are vested in a court under the Code
of Civil Procedure, 1808 (5 of 1908), when trying a suit in respect of the
foliowing matiers, namely -
(@) discovery and inspegtion:
{b)  enforcing the attendance of any person and examining him on
oath:
(¢} compeiiing the production of hooks of account and other
documents; and
(d)  issuing commissions.
(8)  Any proceeding before the Appellate Tribunal shall be deemed to be
a judicial proceeding within the meaning of Sections 193 and 228 and for
the purpose of Section 196 of the Indian Penal Code 945 of 1860) and the
Appeilate Tribunal shail be deemed fo be a Civil Court for ail the purposes
of Section 185 and Chapter XXV of the Code of Criminai Procedure, 1973
(2 of 1874)."
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It is apparent from the ahove provision, that by a fiction of law, proceedings
mefore the Appeliaie Tribunal are treated as judidial proceedings.
(v} The Customs and Excise Revenues Appellate Tribunal Act, 1986 came
into force with effect from 23.12.1986. Section 26 of the instant enactment,
exciuded the jurisdiction of caurts except the Supreme Court. Section 28 thereof
nrovided as under:-
28 Proceedings before the Appeliate Tribunal to be judicial proceedings
_ All pinceedings before the Appeliate Tribunal shall be_deemed to be

judicial proceedings within the meaning of Sections 133, 219 and 228 of
the indian Penal Code (45 of 1860).

A perusal of the above amendment reveats, that by a fiction of ilaw, the Appellaie
Tribunal was deemed to be discharging “judicial proceadings’. Therefare, the
nosition prevailing prior to the amendment, was maintained, sa far as the instant
aspeci was goncernad.

{(viy Just as in the case of the 1922 Act, which did not pravide for an appeliate
remedy, but allowed a reference to be made to a jurisdictional High Court, under
Section 66, likewise, Section 130 of the Customs Act provided for a reference an
a question of law, to the High Court. A reference could be made, on an
application by the Collector of Customs or the person on whom customs duly has
meen levied, to the Appeilate Tribunal, f the Appellaie Tribunal refused to make
a reference, the aggrieved party couid assail the determination of the Appellate
Tribunal, before the jurisdictional High Court. Where a reference on @ guestion
of law was entertained, it had to hbe heard by & banch of not less than two judges

of the High Court. In case of difference of opinion on any poini(s), the opinion
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expressed by the majority, was fo be ireated as the decision of the High Court.
Where the opinion was equally divided, on the point(s) of difference, the matter
was to be heard by one or more other judges of the High Court. Thereupon, the
maijority opinion of the judges (including the judges who had originally heard the
case} would constitute the decision of the High Courf. A decision of the High
Court, would then be applied by the Appellate Tribunai, for the disposai of the
appeal wherefrom the reference had arisen.

(vi) The Appellate Tribunal was also authorized to make a reference directly 1o
the Supreme Court {under Section 130A of the Customs Act). This could be
done, in case the Appeliate Tribunal was of the view, that there was a conflict of
decisions of High Courts in respect of a guestion of law pending before it for
decision. The decision of the Supreme Court, would then be applied by the
Appeliate Tribunal, for the disposal of the appeal out of which the reference had
arsen.

(viit) The Finance {No. 32) Act, 2003 introduced a new Section 130. The
remedy of a reference to the jursdictional High Court, was substituied by a
remedy of an appeal to the High Court. The amended Section 130 of the
Customs Act provided, that an appeal would lie to the High Courd from every
order passed by the Appeliate Tribunal (on or after 1.7.2003), subject 1o the
condition, that the High Court was satisfied, that the case involved a substantial
question of law. in such an eventuality, the High Court would formulate the
substantial guestion{s) of law. It was open to the High Court in exercise of iis

instant appellate jurisdiction, also to determine any issue which had not been
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decided by the Appellate Tribunal, ar had been wrongly decided by the Appeilate
Tribunal. The appeal preferred before the High Court, could be heard by a bench
of not iess than two judges.

(ix) After amendment ta Section 130, Section 130E was also amended. The
latier amended provision, provided for an appeal to the Supreme Caurt, from a
judgment of the High Court, defivered an an appeal filed under Section 130, or on
a reference made under Section 130 by the Appeilate Tribunal (before 1.7.2003),
or an a reference made under Section 130A.

(x} The NTT Act omitted Sections 130, 130A, 1308, 130C and 1300 of the
Customs Act. The instant enactment pravided far an appeal from every arder
passed by the Appellate Tribunal to the NTT, subject ta the conditian, that the
NTT arrived at the satisfaction, that the case invalved a substantial question of
law. On admission of an appeal, the NTT wauld farmuiate the substantial
question of law for hearing the appeal. Sectian 23 af the NTT Act provided, that
an and from the date, fo be notified by the Centrai Government, all matters and
praceedings including appeals and references, peraining to direcﬂindirect taxes,
pending before the High Court, would stand transferred to the NTT. Section 24
of the NTT Act provides for an appeal from an mde-r passed by the NTT, directly

to the Supreme Caurt,

The Centra) Excise Legislation. in India:

5()). The Central Excise and Salt Act, 1944 (hereinafter referred to as, the
Excise Act) was enacted to consoiidate and amend, the law reiated to centrai
duties on excise, and gaods manufactured and produced in india, and o salt.
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Under the said enactment, the power to assess the duty, was vasted with the
Assistant Collectors of Central Excise, and Collectors of Central Excise. An
executive-appellate remedy was provided for under Section 33 before the
Commissioner (Appeals).

(i)  The Board was vested with revisional jurisdiction. Revisional jurisdiction
was additionally vested with the Central Government. In 1972, the Board was
empowered under Section 35A of the Excise Act, to exercise the power of
revision, from a decision/order/rule made/passed, under the Excise Act, subject
to the condition, that no revision would lie under the instant provision, as against
an appeliate order passed under Section 35 of the Excise Act, by the
Commissioner (Appeais). The Central Government was vested with revisional
jurisdiction against appelfate orders passed by the Commissioner (Appeais)
under Section 35, In 1878, the revisional jurisdiction which hitherto before iay
with the Board, was vested with the Collector of Central Excise.

(i} On the exhaustion of the first executive-appeilate remedy, a further quasi-
judicial appellate remedy was provided for, under Section 358 of the Excise Act,
to an Appellate Tribunal. The remedy of appeal before the Appellate Tribunal,
could be availed of {a) against a decision or grder passed by the Collector of
Central Excise as an adjudicating authority, (b) against an order passed by the
Collector {Appeals) under Section 35A of the Excise Act (as substituted by the
Finance {No. 2) Act, 1980), {c) against an order passed by the Board or the

Appellate Collector of Central Excise under Section 35 (as it stood before
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21.8.1980), and (d) against an order passed by the Board or the Collector of
Central Excise under Section 35A (as it stood before 21.8.1980).

(ivi The Appellaie Tribunal was fo be comprised of such number of
Judicial/Technical Members as the Central Government would think  fit.
Appointment of Judicial Members couid only be made from amongst perscns
who had held a judicial office in india for at ieast 10 years, or who had been
practicing as an Advocate for at ieast 10 years, or who had been a member of
the Indian Legal Service (having held a post in Grade | of the said service, or any
equivalent or higher post) for at ieast 3 years. Only such persons couid be
appointed as Technical Members who had been, members of the Indian
Customs and Central Excise Service, Group A, and had held the post of
Collector of Customs or Central Excise (or any equivalent or higher post) for ai
least 3 years. The Central Government had the power 1o appoint a person, who
was or had been a judge of a High Court, or who was one of the Members of the
Appetlate Tribunai, as the President of the Appellate Tribunal. The functions of
the Appellate Tribunal were fo be discharged through benches constituted by its
President. The Cenftral Government alsc had the authority 10 appoint one Or
more Members of the Appellate Tribunal as Vice-President(s). Each bench was
to consist of at least one Judiciai Member and one Technical Member. In case of
difference of opinion on any point(s), the opinion of the majority would constitute
the decision of the Appeliate Tribunal. If the Members of the bench were equally
divided, the President was required {0 refer the disputed opinion for hearing, on

the point(s) of difference, by one or more other Members of the Appellaie
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Tribunai. The maijority opinion after such reference, would be the decision of the
Appellate Tribunal. it was also permissible for the President, and the Members
(authorized by the President) of the Appeilate Tribunai, to hear and dispose of
appeals, sitting singiy (subject to the condition, that the difference in duty or the
duty involved, or the amount of fine or penalty involved did not exceed
Rs.10,000/~ -- the limit was first revised to Rs.50,000/-, then to Rs.1 lakh, tater
to Rs.10 lakhs, and at present, the same is Rs.50 iakhs). Simifar provision {as in
respect of appeals to the Appellate Tribunal under Customs Act) with regard to
matters to be heard by a division bench, is enjoined in Section 35D{3)(a} of the
Excise Act.
(v}  The Cusioms and Excise Revenues Appeliate Tribunals Act, 1988, came
into force on 23.12.1988. Section 26 of the instant enactment excluded the
jurisdiction of courts except the Supreme Court. Section 14, provided for
jurisdiction, powers and authority of the Appellate Tribunai. Section 28 provided
as under-

"28. Proceedings before the Appeliate Tribunal to be judicial proceedings

— All proceedings before the Appellate Tribunal shall be deemed to be

fudicial proceedings within the meaning of Sections 183, 219 and 228 of
the indian Penal Code (45 of 1860)."

A perusal of the above amendment reveais, that by a fiction of law, the Appellate
Tribunal was deemed to be discharging “judicial proceedings”.

{vi) Section 35G provided for a reference on any quesiion of law, by the
Appeliate Tribunal, to the High Court. The aforesaid remedy could be availed of
by filing an application before the Appeliate Tribunal. Such an application couid
be fiied by either the Collector of Cenirai Excise, or the person on whom the
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excise duty was levied. Areference, ona question of law, made by the Appellate
Triounal, to the High Court, would be heard by a bench of nof less than two
judges. On the Appeliate Tribunal’s refusal to refer a question of law, the
aggrieved party couid assail the decision of the Appellate Tribunal {declining to
make a reference), before the High Court. The jurisdictionai High Court, on the
acceptance of a reference, would render its decision, on the question of faw. In
case of difference of opinion, the opinion expressed by the majority would
constitute the decision of the High Court. Iif the opinion by the bench was equally
divided, the poini(s) of difference were to be heard by one or more other judges
of the High Court, whereafter, the opinion expressed by the majority would be
trested as the decision of the High Court. The Appellate Tribunal would
thereupon, decide the pending appeal, in consonance with the decision rendered
by the High Court.

(vii) Section 355 of the Excise Act provided for a reference, by the Appellate
Tribunal directly to the Supreme Court. The instant reference by the Appeflate -
Tribuna!, could be made. after the Appellate Tribuna! had arrived at the
conciusion, that the question of law arising for adjudication in an appeal pending
before it, was differently interpreted by two of more jurisdictional High Courts.
The decision of the Supreme Court, would then be applied by the Appellate
Tribunal. to decide the pending appeal. Section 35L provided for appeal tp the
Supreme Court against the judgment rendered by the High Court (upon a

refarence made to the High Court by the Appeliate Tripynat). The decision of the
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Supreme Court would then be applied by the Appellate Tribunal, in the disposal
of the appeal pending before if.

{vii} The Finance {No. 32} Act, 2003 substituted Section 35G of the Excise Act
and in place of the remedy of reference, the amended provision provided for a
direct appeal to the jurisdictional High Court {(after the cut-off date, i.e., 1.7.2003.
The jurisdictional High Court was to enterfain an appeal from an order passed by
the Appellate Tribunal, on its being salisfied, that the appeal raised a substantial
question of law. [ such an eventuaiity, the High Court wouid formulate the
substantial question{s} of law. It was open 1o the High Court in exercise of its
instant appellate jurisdiction, also fo determine any issue which had not been
decided by the Appellate Tribunal, or had wrongly been decided by the Appellate
Tribunal. The appeal preferred before the High Court, would be heard by a
bench of not less than two judges. Section 350 of the Excise Act was also
amended. The amended provision provided for an appeal from any judgment of
the High Court {in exercise of its appellate jurisdiction under Section 35G of the
Excise Act, or on a reference made under Section 35G by the Appellate Tribunal
before 1.7.2003, or on a reference made under Section 35H), to the Supreme
Court.

(ix} The NTT Act omitted Sections 35G, 35H, 351 and 35J of the Excise Act.
The instant enactment provided for an appeal from every order passed by the
Appellate Tribunal fo the NTT, subject fo the condition, that the NTT was
salisfied, that the case involved a substantial question of law. On admission of

an appeal, the NTT would formulate the subsiantial question of law, far hearing
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the appeal. Section 23 of the NTT Act provided, that on and from the date to be
notified by the Central Government, all maiters and proceedings including
appeals and references, pertaining to directfindirect taxes, pending before the
jurisdictional High Courts, would stand fransferred to the NTT. Seection 24 of the
NTT Act provided for an appeal from an order passed by the NTT, to the

Supreme Court.

Facts leading to the promulgation of the NTT Act:

B. The first Law Commission of independent India was established in 1955
for a three year term under the chairmanship of Mr. M.C. Setalvad, who was also
the first Attorney General for india. The idea of constituting & “National Tax
Court' was mooted by the first Law Commission in its 12" Report, suggesting the
abolition of the existing appeliate tribunal. under the framework of the incorme
Tax Act. It recommended a direct appeal to the High Courts, from orders passed
by appellate Commissioners, This recomnmendation was not accepted.

7. A Direct Taxes Enquiry Committec was set up by the Government of India
in 1970, with Mr. K.N. Wanchoo a retired Chief Justice of the Supreme Court of
India, as its Chairman, The Enquiry Commifiec was assigned the following
obiectives: (1) 10 racommend ways to check avoidance of tax, through VArious
legal lacunae; {2) to examine the exemptions ailowed by tax laws and evaluaie
scope of their reduction; and (3) io suggest methods for better tax assessment,
and improvements in 18X adminisiration. The Wanchoo Commitiee

recornmended creation of a "National Court”, which would be comprised of
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judges with special knowiedge of tax laws. The recommendation made by the
Wanchoo GCommittee, was for creation of permanent "Tax Benchas” in High
Courts, and appointment of retired judges to such benches, under Article 224A of
the Constitution. The suggestion was aimed at clearing the backlog of fax cases.
The Wanchoo Committee did not suggest the establishment of any separate tax
courts as that, acecording to the Committee, wouid involve an amendment to the
provisions of the Constitution, besides other statufory and procedural changes.

8. Another Direct Tax Laws Committee was constituted in 1877, under the
chairmanship of Mr. N.K. Palkhivala, an eminent jurist. The Commiites was later
headed by Mr. G.C. Choksi. The Committee was constituted, to examine and
suggest tegal and administrative measures, for simplification and rationalization
of direct tax laws. The Choksi Gommiitee recommended the establishment of a
“Central Tax Court” with an all-india jurisdiction. [t was suggested, that such a
court be constituted under a separate statute. Just like the recommendations of
the Wanchoo Committee, the recommendations of the Choksi Commitiee also
necessitated amendments in the provisions of the Constifution. As an interim
measure {o the above recommendation, the Choksi Committee suggested, the
desirability of constituting "Special Tax Benches” in High Courts, to deal with the
targe number of pending tax cases, by continuous sitting throughout the year. I
was also suggested, that judges who sit on the "Special Tax Benches”, should be
selecied from those who had special knowledge, to deal with matiers relating to
direct tax laws. The Choksi Committee recommended, that the judges selected

for the “Special Tax Benches” would be transferred to the "Central Tax Court”, as
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and when the same was constituted. It is, therefore apparent, that according 10
the recommendations of the Choksi Commitiee, the “Central Tax Court” was fo
comprise of judges of High Courts, or persons qualified o be appoinied as High
Court Judges. The recommendations of the Choksi Committee reveal, that the
suggested “Central Tax Court’ would be a special kind of High Court, to deal with
issues pertaining to direct tax jaws. This was sought to be clarified in paragraph
§.22 of the Choksi Committee’s Report.

9. None of the recommendations referred to hereinabove were imptemenied,
il a similar recommendation was again mooted in the early 1990s. After
deliberating on the issue for a few years, the Union of india promuigated the
National Tax Tribunal Ordinance, 2003. The Ordinance inter alia provided, for
the transfer of appellate jurisdiction (under direct tax laws) vested in High Courts,
to the NTT. After the Ordinance lapsed, the National Tax Tribunal Bill, 2004 was
introduced. The said Bili was referred to a Select Committee of the Parliament.
The Select Committee granted a personal hearing to a variety of stakeholders,
including the representatives of the Madras Bar Association (i.e., the petitioner
hefore this Court in Transferred Case {(C) no. 150 of 2008). The Committee
presented its report on o 8.2005. In its report, it suggested serious reservations
on the setting up of the NTT. The above Bill was presented before the Lok
Sabha in 2005, The Bill expressed four main reasons for setting up the NTT: (1}
to reduce pendency of huge arrears, that had mounted in High Courts ali over the
gountry, (2) huge tax recovery was statedly held up, in tax litigation before

various High Courts, which directly impacted implementafion of national
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projectsiwelfare schemes of the Government of India, (3) to have a uniformity in
the interpretation of tax laws. In this behalf it was suggested, that different
opinions were expressed by different High Courts on identical fax issues,
resulting in the litigation process being fied up in higher Courts, and (4) the
existing judges dealing with tax cases, were from civil courts, and therefore, were

not well-versed to decide complicated tax issues.

The issues canvassed on behalf of the petitioners:

10. The submissions advanced on behalf of the petitioners, for purposes of
convenience, deserve to be examined from a senes of distinct and separate
perspectives. Each perspective is fruly an independent submission. It s,
therefore necessary, in the first instance, fo clearly describe the different
sitbmissions, advanced at the hands of the leamed counsel for the petitioners.
The same are accordingly being delineated hereunder:-

The first contention: That the reasons for setling up the NTT, were fallacious
and non-existent. Since the foundational basis is untrue, the structure erected
thereupon, cannot be accepted as valid and justified. And therefore, the same is
liable to be struck down.

The second contention: [t is impermissible for the legislature 10 abrogate/divest
the core judicial appellate funclions, speciaily the functions traditionally vested
with the High Court. Furthermore, the iransfer of such functions fo a quasi-
judicial authority, devoid of essential ingredients of the superior court, sought to
be replaced was constitutionally impermissitle, and was liable to be set aside.

Besides the appellate jurisdiction, the power of judicial review vested in High
-2'\
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Courts under Articles 226 and 227 of the Cpnsﬂtutiun, has also been negated by
the NTT Act. And therefore, the same be set aside.

The third contention:  Separation of powers, the ule of Jaw, and judicial review,
constitute amongst others, the basic structure of the Constitution. Article 3238
inserted by the Constitution (Forty-second Amendment) Act, 1976, to the exient it
is violative of the above mentioned components of the basic struciure of the
Caonstitution, is liable to be declared uitra vires the Constitution.

The fourth conteniion: A number of provigions including Sections 5, 6, 7, 8 and
13 of the NTT Act, undermine the independence of the adjudicatory process
vesied in the NTT, and as such, are liable to be set aside in their present format.
11,  We shall now narrate each of the above conieniions advanced by the
learned counsel for the petiticners, in the manner submissions were advanced

hefore us.

The first contention:

12.  As regards arrears of tax related cases before High Courts s concerned, it
was submiited, that the figures indicated by the Department were incorrect. In
this behalf it was asserted, that ihe stance adopted at the hehest of the Revenue,
thai there were about 80,000 cases pending in different courts, was untrue. It
was the emphatic contention of the learned counse! for the pefilioners, that as of
October, 2003 (when the National Tax Tricunal Ordinance, was promulgated),
the arrears were approximately 29,000. Of the total pendency, a substaniial
number was only hefore a few High Courts, including the High Court of Bombay

and the High Court of Delhi. In the pefition filed by the Madras Bar Association, i
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was asserted, that in the Madras High Court, the pending appeals under Section
2604 of the Income Tax Act, were less than 2,000. it was also sought fo be
asserted, that the pendency of similar appeals in most southern States was even
lesser. it was pointed out, fhat the pendency of such appeals in the High Court
of Karnataka and the High Court of Kerala, was even lesser than 2,000,

13.  In respect of the Revenue's assertion, that huge tax recovery was held up,
in tax litigation, before High Courts, it was submifted, that the figures projected at
the behest of the Department were incorrect. |t was pointed out, that according
fo the Revenue, the pending cases in the High Courts involved an amount of
approximately Rs,80,000 crores {relatable to direct tax cases). [t was submitted,
that the figures projected by the Department, included not only the basic tax, but
interest and penalty imposed thereon, as well. [t was pointed out, fhat interest
could be as high as 40% per annum, under tax statutes, besides penal interest.
it was accordingly sought to be canvassed, that if the main appeals were sef
aside by the High Court, there would hardly be any dues payable to the
Government at alt. Additicnally, it was sought to be asserted, that many fax
appeals pending before the High Courts, were filed by assessees, and
accordingly, in the event of the assessees succeeding, the amount could not be
considered as having been held up, but may have to be refunded. It was further
asserted, that in most cases, the Revenue was abie to recover a substantial
amount from the assessees, by the time the matter reached the High Court {on

account of pre-deposits). It was, therefore sought to be submitted, that the
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figures indicated by the Revenug, with reference to the amount of tax held up In
pending cases, before High Courts was wholly flawed and deceptive.

14 [t was also the contention of the learned counsel for the petitioners, that
the mere establishment and creation of the NTT, would not resutlt in uniformity of
decisions pertaining to tax laws. in this hehalf it was sought to be asserted, thai
just as in the manner iwo High Courts could differ with one another, so also,
could two tax benches, of the NTT. On the factual front, it was pointed out, that
divergence of opinion in High Courts was very rare. It was, as a matter of
approximation, suggested, that in most cases (approximately 99%), one High
Court wouid follow the view taken by another High Court. Learned counsel,
however pointed out, that in High Courts an age-old mechanism, 1o resolve
conflicts of views, by either piasing such matters before larger benches, or before
a higher court, was in place. Pointing out itlusirafively to the ITAT and the
CESTAT, it was asserted, that there had been many cases of divergence of
opinion, which were resolved by larger henches. It was, therefore sought to be
canvassed. that the instant basis for constituting the NTT, was also not based on
a prudent or sensible rationale.

15. On the subject of High Court Jﬁdges being not well-versed to determine
complicated interpretation of tax-law related issues, it was submitted, that the
very mention of the above as & basis, for creafing the NTT, was extremely
unfortunate. |t was submitted, that well before the independence of this couniry,
and even thereafter, High Courts have been interpreting and construing tax

related disputes, in a legitimate, tenable and iawful manner. The fairness and
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rationale of tax related issues, according to learned counsel, was apparent from
the faith reposed in High Courts both by the Revenue, as well as, by the
assessees, Furthermore, the veracity and truthfulness, of the instant assertion,
according to the leamed counsel, could be gauged from the fact, fhat
interference by the Supreme Court, in the orders passed by the High Couris on
tax matters, has been minimal.
16. During the course of hearing, cur attention was also invited to the fact, that
the legistations of the instant nature would have a lopsided effect. in this behalf it
was sought to be pointed out, that while jurisdiction vested in High Courts was
being exciuded, the burden was being transferred to the Supreme Court of India.
This assertion was sought fo be substantiated by the learned counsel for the
petitioners, by inviting our attention {o the legisiations, whersin the power of
judicial review traditionaily vested in the High Courts, has been excluded, and a
remedy of appeai has been provided from the tribunals constituted directly to the
Supreme Court.  in this behaif, reference may ilustratively be made to the
following provisions:-
{iy  The Eisctricity Act, 2003

125. Appeal to Supreme Courl - Any person aggrieved by any

decision or order of the Appellate Tribunal, may, file an appeal to the

Supreme Court within sixty days from the dafe of communication of

the decision or order of the Appellate Trbunal to him, on any one or

mare of the grounds specified in Section 100 of the Code of Civil
Procedure, 1908 (& of 1208):
Provided that the Supreme Court may, if it is satisfied that the
appellant was prevenied by sufficient cause from filing the appeal
within the said period, allow it to be fled within a further period not
exceeding sixty days.

(i}  The National Green Tribunal Act, 2010
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(v}

(v)

a8

Section 22. Appeal to Supreme Court — Any person aggrieved by
any award, decision or order of the iribunal, may, file an appeal to
the Supreme Court, within ninety days from the dafe of
communication of the award, decision or order of Tribunal, to him,
on any one or more of the grounds specified in Section 100 of the
Code of Civil Procedure, 1808 (5 of 1908)

Provided that the Supreme Court may, entertain any appeal after the
expiry of ninety days, if it is satisfied thaf the appellant was
prevented by sufficient cause from preferring the appeal.

The Telecom Reguiatory Authority of India Act, 1987

Section 18. Appeal to Supreme Court — (1) Notwithstanding
anything contained in the Code of Civil Procedure, 1908 (5 of 1908)
or in any cther law, an appeal shali iie against any order, not being
an interiocutory order, of the Appellate Tribunal to the Supreme
Couri on one or more of the grounds specified in section 100 of that
code,

{2y No appeai shali lie against any decision or order made by the
Appeilate Tribunal with the consent of the parties.

(3) Every appeal under this section shall be preferred within a
period of ninety days from the date of the decision or order appealed
against.

Provided that the Supreme Court may entertain the appeal after the
expiry of the said period of ninety days, if it 1s satisfied that the
appeliant was prevented by sufficient cause from preferring the
appeal in time.

The Securities and Exchange Board of India Adt, 1892

Saction 15Z. Appeal io Supreme Court. — Any person aggrieved by
any decision or order of the Securities Appellate Tribunal may file an
appeal to the Supreme Court within sixty days from the date of
communication of the decision or order of the Securities Appellate
Tribunal to him on any question of law arising out to such order:
Provided that the Supreme Court may, if it is satisfied that the
applicant was prevented by sufficient cause from filing the appeal
within the said period, ailow it to be filed within a further period not
exceeding sixty days.

Companies Act, 1856

Saction 10GF. Appeal to Supreme Court. — Any person aggrieved
by any decision or order of the Appellate Tribunal may file an appeal
to the Supreme Court within sixty days from the date of
communication of the decision or order of the Appellate Tribuna! o
him on any question of law arising out of such decision or order:
Provided that the Supreme Court may, if it Is safisfied that the
appellant was prevented by sufficient cause from filing the appeal
within the said period, allow it to be filed within & further period not
gxceading sixty days.
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17. it was aiso pointed out, that the enactment of the NTT Act per se lacks
honafides. In this behalf the contention of the learmed counsel for the petitioner
was, that there is a Parliamentary convention that if a Select Commitiee rejects a
Bill, it is normally not passed by the Parliament. At the very least, the
reservations expressed by the Select Commitiee are taken into account, and the
Bill in question is appropriately modified. 1t was submitted, that the bill under
reference was presented before the Lok Sabha on 28.11.2005, and the same
was passed withouf making a single amendment.

18. It was, therefore, the vehement contention of the learned counsel for the
petitioners, that the foundational facts being incorrect, and the manner in which
the bill was passed, being devoid of bonafides, the legislation itself i.e.. the NTT

Act, deserved 1o be set aside.

The second contention:

19. It was the emphatic contention of the learned counsel for the petitioners,
that it was impermissible for the leqislature to abrogate/divest the core judicial
appeliate functions fraditionally vested with the High Court, and to conferfvest the
same, with an independent quasi-judicial authority, which did not even have the
basic ingredients of a superior Court, like the High Court {whose jurisdiction is
sought to be transferred). in conjunction with the instant contention, it was aiso
the submission of the {earned counsel, that the jurisdiction vested in the High
Courts under Articles 226 and 227 of the Constitution, is not only in respect of the
rightful implementation of statutory provisions, but also of supervisory jurisdiction,

over courts and tribunals, cannot be curtailed under any circumstances,
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20. In order to supplement the instant contention, learned counse! also placed

reliance on Article 225 of the Constitution which is being extracted hereunder:-

x905  Jurisdiction of existing High Courts - Subject to the provisions of this
Constitution and to the provisions of any law of the appropriate Legislature
made by virtue of powers conferred on that Legisiature by this Constitution,
the jurisdiction of, and ihe iaw administered in, any existing High Court,
and the respective powers of the Judges thereof in relation 1o the
administration of justice in the Court, including any power to make rules of
Court and to regulate the sitiings of the court and of members thereof
sitting alone or in Division Courls, shall be the same as immediately before
the commencement of this Consfifution:

Provided that any restriction to which the exercise of original jurisdiction by
any of the High Couris with respect to any matter concerning the revenue
or concerning any act ordered or done in the collection thereof was subject
immediately before the commencement of this Constitution shall no longer
apply to the exercise of such jurisdiction.”

mviting the Court's attention to the proviso to Article 225 of the Constitution it was
submitted. that the original jurisdiction of High Courts on maiters pertaining to
revenue ot the collection thereof, even if considered as barred, the said bar was
ardered o be expressly done away with, by the provisn to Article 229 of the
Constitution.  In the present contexi, learned counsei for the petiticners invited
our attention to Saction 226(1) of the Government of india Act, 1835, The said
Section is reproduced hereunder:-

“226(1) Until otherwise provided by Act of the appropriate Legisiature,

no High Court shall have any original Jurisdiction in any matter concerning

the revenue, of concerning any acl ardered or done in the coilection

thereof according to the usage and practice of the country of the jaw for
the time being in force.”

1t was submitted, thai under the above statutory provision, a High Court coud not
issue a writ in the nafure of mandamus, to call upon a Revenue authority to

discharge its statutory obligations, in respect of the assessment of tax. Likewise,
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it was not open to the High Court, to issue a writ in the nature of certiorari or
ceriorarified mandamus, in order o set aside or modify an order of assessment,
passed in violation of or in contravention of any statutory provision{s). It was
submitted, that the proviso to Article 225 of the Constifution, as has been
extracted hereinabove, was omitted by the Consfitution {Forfy-second
Amendment) Act, 1976 (with effect from 1.2.1977). U was, however pointed out,
that the FParliament having realized its mistake, restored the proviso to Arficle 225
of the Constitution, as was originally enacted by the Constifittion {Forty-fourth
Amendment) Act, 1878 (with effect from 20.6.19738). Thus viewed, according to
the learned counsel for the petitioners, under the provisions of the Constitution,
prevailing at the present junciure, the original jurisdiction of the High Court {i.e.,
fhe jurisdiction under Arlicles 226 and 227 of the Constitution), as also, the law
administered by a High Court at the time of enaciment of the Constitution, cannot
be restricted. Accordingly, If was asserled, that on matters perfaining to revenue
or the coilection thereof, the adjudication authority of High Courts, couid not be
curtaiied.
21. Aflicles 226 and 227 of the Constitution, on which emphatic reliance has
been placed by the learned counsel, are being reproduced hereunder:-

"226. Power of High Courts to issue certain writs —

(1) Notwithstanding anyihing in arlicle 32, every High Court shall have

power, throughout the territories in relation to which it exercises

jurisdiction, o issue to any person or authority, including in appropriate

cases, any Government, within those terrifories directions, orders or writs,

including writs in the nature of habeas corpus, mandamus, prohibition, guo

warranfo and cerfiorari, or any of them, for the enforcement of any of the
rights conferred by Part 1! and for any other purpose.
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(2)  The power conferred by clause (1) to issue directions, orders or writs
to any Government, authority Or person may also be exercised by any High
Court exercising jurisdiction in refation o the terftories within which ihe
cause of action, wholly or in part, arises for the exercise of such power,
notwithstanding that the seat of such Government or authority or the
residence of such person is nof within those territories.

(3y  Where any party against whom an interim order, whether by way of
injunction or stay or in any other manner, is made on, of in any
proceedings relating to, a petition under ciause (1), without —

{a} furnishing fo such party copies of such pefition and all

documents in support of the plea for such interim order; and

{b} giving such party an opportunity of being heard, makes an

application to the High Court for the vacation of such order and

furnishes a copy of such application to the party in whose favour
such order has been made or the counsel of such party, the High

Court shall dispose of the application within a period of two weeks

from the date on which it is recelved or fram the date an which the

copy af such application is so furnished, whichever is later, or where
the High Court is closed on the last day of that periad, before the
expiry of the next day afterwards on which the High Court is open
and if the application is not so disposed of, the interim order shall, an
the expiry of that periad, or, as the case may be, the expiry of the aid
next day, stand vacated.

{4} The power conferred an a High Caurt by this article shall not be in

derogation of the pawer conferred on the Supreme Court by ciause {2) of

Articie 32.

597 Bower of superintendence aver all courts by the High Court —

{1} Every High Court shall have superintendence over alf cours and

tribunals throughout the territories In relation to which it exercises

jurisdiction.

{2}  Without prejudice o the generality of the foregoing pravisions, the

High Caurt may -

{a} call for returns from such courts,

{by make and issue general rules and prescribe forms far

regulating the practice and praceedings of such courts! and

{c} prescribe forms in which baoks, entries and accounts shall be

kept by the officers of any such courts.

{3y The High Caurt may slso setile tables of fees to be allowed 1o the
sheriff and ali clerks and aofficers of such courts and to attarneys,
advocates and pieaders practising therein:

Provided that any ruies made, forms nrescribed or tables settled
under clause (2) or clause {3) shalt not be inconsistent with the pravision of
any faw for the time being in force, and shall require the previous approval
of the Governar.
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{4)  Nothing in this article shall be deemed 1o confer on a High Court
powers of superintendence over any court or tribunal constituted by or
under any [aw relating to the Armed Forces.”

It was submitted, that the above original jurisdiction vested in the High Court 1o
issue prerogative writs, has been shown to have been consciously preserved, for
matters pertaining to levy and collection of tax. It was also submitied, that the
enaciment of the NTT Act has the clear and explicit effect, of exciuding the
jurisdiction of the High Courts. This was sought to be explained by indicating,
that the jurisdiction to adjudicate appeals, traditionally determined by
jurisdictional High Courts, from orders passed by Appellate Tribunals under the
Income Tax Act, the Customs Act and the Excise Act (all taxing legislations) have
been taken out of the purview of the High Courls, and have been vested with the
NTT, by the NTT Agct. It was further submitted, that even the jurisdiction vesied
in High Courts under Aricles 226 and 227 of the Constitution, has been
practically done away with. In this behalf the explanafion was, that by providing
for an appellate remedy against an order passed by the NTT, directly fo the
Supreme Court, the above original jurisdiction of the High Courts, had practically
been frusirated and effectively neufralized. 1 is pointed ouf, that the curtailment
of the jurisdiction of the High Courls under Articles 226 and 227 of the
Constitution, must be viewed as submission, distinct and separate from the one
emerging out of the substitution of, the jurisdiction of the High Courts under
Section 260A of the Income Tax Act, 1981, Section 130 of the Customs Act, and
Section 35G of the Excise Act. Whilst the former contention is Eased on a clear

constitutional right, the submission based on the provisions of the taxing statutes,
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emerges from a well accepted constitutional conventicn, coupled with the clear
intent expressed in the proviso to Article 225 of the Constitution.

29 In order to support the second contention advanced hy the petitioners, the
following decisions were relied upon:

(1) Reliance was first of all, placed on the decision of the Privy Council in
Hinds v. The Queen Director of Public Prosecutions v. Jacksen Attorney General
of Jamaica (intervener), 1976 All ER Vol {1) 353. The factual/legal position
which arose for determination in the cited case pertained to the Gun Court Act,
1974, enacted by the Parliament of Jamaica. The aforesaid enactment was
made, without following the speciat procedure prescribed by Section 49 of the
Consiifuiion of Jamaica (to alter the provisions of the Constitution of Jamaica).
The Gun Court Act, 1874, had the effect of creating a new Court = “the Gun
Court”, to sit in three different kinds of divisions: A Resident Magistrate's Division,
a Full Gourt Division and a Circuit Court Division. One or the other of these
divisicns, was conferred with the jurisdiction to try, different categories of
offenders of criminal offences. Prior to the passing of the Act, and at the date of
coming into force of the Constiiution, these offences were cognizabie only before
= Resident Magistrate's Court, or before the Circuit Court of the Supreme Court
of Jamaica. The Gun Court Act, 1874, also laid down the procedure to be
followed (in each of the divisions}). For certain specified offences relating io
unauthorized possession, acguisition or disposal of firearms and ammunition,
"the Gun Court” was required to mandatorily impose a sentence of deienticn on

hard labour. A detenue could only be discharged, at the direction of the

34
Page 34



— 13
Governor-General, acting in accordance with the advice of the Review Board.
The Review Board was a non-judicial body under the Gun Court Act, 1874.

Lord Diplock while recording the majority view in Hinds case (supra),

observed as under:-

“.....0n seeking to apply to the interpretation of the Constitution of
Jamaica what has been said in particular cases about other constitutions,
care must be taken fo distinguish between judicial reasoning which
depended on the express words used in the paricular constitution under
consideration and reasoning which depended on what, though not
expressed, is nonetheless a necessary implication from the subject-matter
and structure of the constitution and the circumstances in which it had
been made. Such caution is particularly necessary in cases dealing with a
federal constitution in which the guestion immediately in issue may have
depended in part on the separation of the judicial power from the
legislative or executive power of the federation or of one of its component
states and in part upon the division of judicial power between the
federation and a component state,

Nevertheless all these constitutions have ftwo things in cemimon
which have an important bearing on their interpretation. They differ
fundamentally in their nature from ordinary legistation passed by the
pariament of a sovereign state. They embody what is in substance an
agreement_reached between representatives of the various shades of
political opinien in the state gs {o the structure of the organs of government
through which the plenitude of the sovereign power of the state is to be
exercised in fufure. Al of them were neqotiated as well as drafted by
persons nurtured in the tradition of that branch of the common law of
England that is concerned with public [aw and familiar in particular with the
basic concept of separation of legisiative, executive and judicial power as it
had been developed in the unwritten constitution of the United Kingdom.
As to their subject-matter. the peoples for whom new_constitutions were
being provided were already living under a system of public [aw in which
the focal institutions through_which government was caried on, the

legisiature, the executive and the courts, reflected the same basic concept.
The new constitutions, particulgrly in the case of unitary states were

evolutionary not revolutionary. They provided for continuity of government
through successor instfutions, leqislative, executive and judicial, of which
the members were fo be selected in a different way. but each institution
was {0 exercise powers which, although enlarged, remained of a similar
character to those that had been exercised by the corresponding institution
that it had replaced.
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Because of this a great deal can be, and in drafting practice often (s,
ieft to necessary implication frem the adoption in the new constituiion of a
aovernmental structure which makes provision for a leqislature.  an
executive and a judicature. It is faken for granted that the basic principle of
separation of powers will anply to the exercise of their respective functions
by ihese three organs of government. _Thus the constitution does not

normally_contain_any exXpress orohibition on_the exercise of legisiative
powers by the executive or of judicial powers by either the executive or the
legislaiure. As respects the judicature. particularty if it is intended that the
previousty existing courts shall continue to function, the consiitution itself
mav even omit any express provision conferring iudicial power upon the
iudicature. Nevertheless it is well esiablished as a_rule of consfruction
applicable to constitutional instruments under which this governmental

structure is adopted that the absence of express words to that efiect does
not prevent the legislative, the executive and the judicial powers of the new
state heing exercisable exciusively by the leqislature, by the executive ang
by the judicature respeciively, To seek to apply to constitutional
mstruments the canons of construction applicable to ordinary legisiation in
the fields of substantive criminal or civil law would, in their Lordships' view,
he misleading - particularly those applicable to taxing statutes as to which
it is a well-established principle that express words are needed to impose a
charge on the subject.

In the result there can be discerned in all those constitutions which
have their o7igin in an Act of the imperial Parliament at Westminster or in
an Order in Council, a common pattern and style of draftsmanship which
may conveniently be described as ‘the Westminster model.

Before turning to those express provisions of the Constitution of
Jamaica upon which the appeliants rely in these appeals, their
Lordships will make seme general observations about the interpretation of
eonstitutions which follow the YWestminster mode!.

All Consfitutions_on the Westminster mode! deal under_separate
Chapter headings with the leqislature. the executive and the judicature.
The Chapter dealing with the judicature invariably contains provisiong
dealing with the method of appointment and security of tenure of the
members_of the judiciary which are designed to assure fo them a degree of
indapendence from the other two branches_of govemment. It may, as in
ihe case of the Constifution of Ceylon, contain nothing more. To the extent
to which the Constitution itself is silent as to the distribution of the plenitude
of judicial power between various courts it is implicit that it shall continue o
be distributed between and exercised by the courts that were aiready in
exisience when the new Constitution came into force; but the legislature, in
the exercise of its power to make laws for the ‘peace, order and good
government’ of the state, may provide for the estabiishment of new courts
and for the transfer to them of the whole or part of the jurisciiction
previously exercisable by an existing court. What,_howsver, is_implicit In
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the very structure of a Constitufion on the Westminster model is that
[udiciai power, however it be distributed from time to time between various
coutts. is te continue o be vested in persons appointed to hold judicial
office in the manner and on the terms laid down in the Chapter dealing with
the judigature, even though this is not expressly stated in the

Constitution (Livanage v. R. [1966] 1 All ER 850 at 558, [1967] A.C, 259 at
287, 288).

The more recent constitutions on the Westminster model. unlike
their earlier prototypes. include a Chapter dealing with fundamental rnghts
and freedoms. The provisions of this Chapter form part of the substantive
law of the state and until amended by whatever special procedure is laid
down in the Constitution for this purpose, impose a fetter upen the exercise
by the legislature, the executive and the judiciary of the pienitude of their
respeclive powers. The remaihing Chapters of the Constitutions are
primarily concemned not with the legisiature, the executive and the
judicature as abstractions, but with the persons who shall be entitled
caliectively or individually to exercise the pienitude of legisiative, executive
or judicial powers - their qualifications for legislative, executive or judicial
office, the methods of selecting them, their tenure of office, the procedure
o be followed where powers are conferred on a class of persons acting
collectively and the majorities required for the exercise of those powers,
Thus, where a constitution on the Westminster model speaks of a

particular ‘courd’ already in existence when the Constitution comes into
force it _uses this_expression as a collective description of a2l those

individual judges who, whether sitting alone or with other judges or with a
jury, are entitied to exercise the jurisdiction exercised by that court before
the Constitution came inte force. Any express provision_in the constitution
for the appointment or security of tenure of judges of that court will applv to
all_individual judges subsequently appointed fo exercise an analogous
jurisdiction. whatever other namg may be given to the ‘court’ in which they
sit {Attorney-General for Cntario v. Attorney-General for Canada) [1925]
AC. 750,

Where, under a constitution on the Westminster model, a law ig
made by the Parliament which purports to confer jurisdiction on a court
described by a new name, the guestion whether the law conflicts with the
provisions of the constitution dealing with the exercise of the judicial power
does not depend upon the label {in the instant case ‘The Gun Court’) whigh
the Parliament attaches to the judges when exercising the jurisdiction
conferred on them by the law whose constitutionality is impugned. [t is the
substance of the law that must be regarded, not the form. What is the
nature of the jurisdiction to be exercised by the judges who are to COmMpose
the court to which the new labe! is attached? Does the method of their
appointment and the security of their tenure conform to the reguirements of
the constitution applicable to judges who, at the time the constitution came
into force, exercised jurisdiction of that nature? {Attorney-General for
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Ausiralia v. R. and Boilermakers’ Sociely of Australia, [1957] A.C, 288,
309-310).

XHX XXX XXX

..... So in deciding whether any provisions of a law passed by ihe
parliament of Jamaica as an ordinary law are inconsistent with the
Constitution of Jamaica, neither the courts of Jamaica nor their Lordships’
Board are concemed with the propriety or expediency of the law
impugned. They are concerned solely with whether those provisions,
however reasonable and expedient, are of such a character that they
confiict with an entrenched provision of the Constitution and so can be
validly passed only ofter the Constitution has been amanded by the
method laid down by it for altering that entrenched provision.”

The question examined by the Privy Councii in the background of the
factuallegal position expressed above, was recorded in the following words:-

“The attack on the constitutionality of the Fuli Court Division of the {un
Court may be based on two grounds. The first is that the Gun Gourt Act
1974 purports to confer on a court consisting of persens qualified and
appointed as resident magistrates a jurisdiction which under the provisions
of Chapter Vil of the Constitution is exercisable only by a person qualified
and appointed as a judge of the Supreme Court. The second ground (s
much less fundamental. it need only be mentioned briefly, for it arses only
if the first ground fails. 1t is that even if the conferment of jurisdiction on a
Eult Court Division consisting of three resident maglistrates is valid, section
112 of the GConsiitution requires that any assignment of a resident
magistrate to sit in that division should be made by the Governor-General
acting on the recommendation of the Judicial service Commission and not
by the Chief Justice as the 1974 Act provides.”

The question was dealt with, by opining as under:-

"Chapter VIl of the Constitution, 'The Judicature,” was in their
Lordships' view intended to deal with the appointment and security of
tenure of all persons holding any salaried office by virtue of which they are
enfiled to exercise civil or eriminal jurisdiction in Jamaica. For this purpose
they are divided into two categories: (1) a higher judiciary. consisting of
judges of the Supreme Court and judges of the Gourt of Appeal, and (i} &
lower judiciary, consisting of those described in gection 112 {7) viZ.

. Resident magistrate, judge of the Traffic Court, Registrar of the

Supreme Court, Registrar of the Gourt of Appeal and such other

offices connected with the couris of Jamaica as, subject to the

provisions of this Constitution, may be prescribed by Farliament.’

Apart from the offices of judge and registrar of the Court of Appeal
which were new, these fwo categories embraced all salaried members of
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the judiciary who exercised civil or criminal jurisdiction in Jamaica at the
date when the Constitution came into force. A minor jurisdiction,
particularly in relafion to juveniles, was exercised by justices of the peace
but, as in England, they sat part-time only, were unpaid and were not
reguired to possess any professional gualification.

Common to both categories. with_the exception of the Chief Justice
of the Supreme Court and the President of the Court of Appeal, is_the
requirement under the Constitution that they should be appointed by the
Governor-Genera! on the recommendation of the Judicial Senvice

Commission - a body established under section 111 whose composition is
different from that of the Public Service Commission and consists of

persons likely fo be qualified to_assess the filness of a candidate for
judicial offics.

The distinction between the higher judiciary and the lower judiciary is
that the former are given a greater degree of security of tenure than the
latter. There is nothing in the Constitution to protect the lower judiciary
agalnst Parliament passing ordinary laws (a) abolishing their office (b)
reducing their salaries while they are in office or {c) providing that their
appointments o judicial office shall be only for a short fixed term of years.
Their independence of the good-will of the political party which commands
a bare majority in the Parliament is thus not fully assured. The only
protection that is assured to them by section 112 is that they cannot be
removed or disciplined except on the recommendation of the Judicial
Service Commission with a right of appeai to the Privy Council. This last is
a local body established under section 82 of the Constitufion whose
members are appointed by the Governor-General after consultation with
the Prime Minister and hold office for a period not exceeding three years.

In contrast to this, judges of the Supreme Court and of the Court of
Appeal are given a more firmly rooted security of tenure. They are

protecied by entrenched provisions of the Constitution aqainst Parliament
passing ordinary laws (a} abolishing their office {b) reducing their salaries
while jn office or (¢} providing that their teriure of office shall end before
they attain the age of 65 years, They are not subject o any disciplinary
coniro! while in oifice. They can only he removed from office on the advice
of the Judicial Commiftee of Her Majesty's Privy Council in_the United
Kingdom given on a reference made on the recommendation of a tribunal
of inguiry consisting of persons who hold or have hejd high judicial office in
some part of the Commonwealth.

The manifest intention of these provisions is that all those who hold
any _salaried judicial office in_Jamaica shall be appointed gn the

recommendation _of the Judicial Service Commission and that their

independence from political pressure by Parliament or by the Executive in
the exercise of their judicial functions shall be assured by granting to them
such_degree of security of tenure in their office as is justifted by the
importance of the jurisdiction that they exercise. A clear distinction is
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drawn between the security of tenure appropriate to those judges who
exercise the jurisdiction of the higher judiciary and that appropriate 10
those judges who exercise the jurisdiction of the lower judiciary.

Their Lordships agcept that there is_nothing in the Constitution 1o
prohibit Parliament from establishing by an_ordinary law @ court under a
new name. such as fhe "Revenue Court" to exercise part of the jurisdiction
that was being exercised by members_of the higher judiciary or by

members of the lower udiciary at the fime when the Congtitution came intg
force. To do so is merely 10 change the label to be attached to the capacity
in which the perscns appoinied to_be members of the new court exercise 8
jurigdiciion orevicusly exercised by the holders of _one or other of ihe
judicial offices named in Chapter VIl of the Constitution. 1n their Lordships’
view. however, it is the manifest intention of the Constitution that_any
person_appeinied {6 be a member of such a court should be appointed in
the same manner and entitled to the same security of tenure as the holder
of the judicial office named in Chapter VIl of the Constitution which entitled
him to exercise_ihe corresponding _jurisdiction at the iime when ithe

Consfitutign came into force.

Their Lordships understand the Atiorney-General {0 concede that
salaried judges of any new court thai Parliament may esiablish by an
ordinary law must be appointed in the mannes and entiied to the security
of tenure provided for members of the lower udiciary by section 112 of the
Constitution. In their Lordships' view ihis concession was rightly made. To
adopt ihe familiar words used by Viscount Simonds_ in Attorney-General of
Ausiraliav. R. and Boilermakers’ Society of Australia [1957]1 A.C. 288, 308-
310, it would make a mockery of the Constifution if Parlizmeni couid
transfer_the jurisdiction nrevigusly exercisable by nholders_of_the judicial
offices named in Chapter VI of the Cgnstitution_to holders of new judicial
offices to_which some different name was altached_and 1o provide that
persons _holding the new judicial offices should_not be appeinted in the
mannér and on the lerms prescribed in Chapter Vi for the appointment of
members of the judicature. if this were the case there would be nothing 1o
prevent Parliament from transferring the whole of the judicial power of
Jamaica (with two minor exceptions referred o below) o bodies composed
of persons who, not heing members of ‘the Judicature, would not be
entitled to the protection of Chapter VIl at all.

What the Attorney-General does not concede is that Parliament is
prohibited by Chapier VIl from transferring to a court composed of duly
appointed members of the lower judiciary jurisdiction which, at the time the
Consiitution came into force, was exercisable only by a court composed of
duly appointed members of the higher judiciary.

In their Lordships' view section 110 of the Constitution makes 1t
apparent that in providing in section 103 {1) that; "There shall be a Court of
Appeal for Jamaica ' the draftsman treated this form of words as carying
with it by necessary implication that the judges of the court required o be
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established under section_103 should exercise an appellate jurisdiction in
ali substantial civil cases and in all serious criminal cases; and that the
words that follow, viz. ‘which shail have such jurisdiction and powers as
may be conferred upon it by this Constitution or any other iaw. do not
entitie Parliament by an ordinary law to deprive the Court of Appeai of a
significant part of such appeltate jurisdiction or to confer it on judges who
do not enjoy the security of tenure which the Constitution guarantees to
judges of the Court of Appeal. Section 110 (1) of the Constitution which
grants to {itigants wide rights of appeal to Her Majesty in Council but only
from ‘decisions of the Court of Appeal clearly proceeds on this
assumption as to the effect of section 103, Section 110 would be rendered
nugatory if its wide appeliate jurisdiction could be removed from the Court
of Appeal by an ordinary faw without amendment of the Constitution.

Their Lordships see no reason why a similar implication should not
be drawn from the corresponding words of section 97. The Court of Appeai
of Jamaica was a new court established under the Judicature {Appeilate
Jurisdiction) Law 1962 , which came into force one day before the
Constitution, viz. on 5 August, 1962. The Supreme Court of Jamaica had
existed under that title since 1880. In the judges of that court there had
been vested alf that jurisdiction in Jamaica which in their Lordships' view
was characteristic of 3 court fo which in 1982 the description 'a Supreme
Court’ was appropniate in a hierarchy of courts which was to include a
separate 'Court of Appeal’ The three kinds of jurisdiction that are
characteristic of a Supreme Court where appeilate jurisdiction is vested in
a separate court are: (1) unfimited original jurisdiction in all substantial civil
cases; (2) unlimited original jurisdiction in all serious criminal offences; (3}
supervisory jurisdiction over the proceedings of inferior courts (viz. of the
kind which owes its origin to the prerogative writs of certiorai, mandamus
and prohibition).

That section_97 (1} of the Constitution was intended to preserve in
Jamaica a Supreme Court exercising this characteristic jurisdiction is, in
their Lordships' view, supported by the provision in seclion 13 (1) of the

Jamaica {Constitution) Order in Council 1862. that ‘the Supreme Court in
existence immediately before the commencement of this Order shall be the
Supreme Court for the purposes of the Constitution.” This is made an
enfrenched provision of the Consfitution itself by section 21 (1) of the
Crder in Council, and confirms that the kind of court referred to in the
words ‘There shalf be a Supreme Court for Jamaica’ was a court which
would exercise in Jamaica the three kinds of jurisdiction characteristic of a
Supreme Court that have been indicated above.

If, as contended by the Attorney-General, the words italicised above
in section 97 (1) entitted Parliament by an ordinary law to sirip the
Supreme Court of alf jurisdiction in civil and criminal cases other than that
expressiy conferred upon it by section 25 and section 44, what would be
left would be a court of such limited jurisdiction that the labe ‘Supreme
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Court’ would be a false description; 80 too if all its jurisdiction {with those
two exceptions) were exercisable concurrently by other courts composed
of members of the lower judiciary. But more importand, for this is the
substance of the maiier, the individual citizen could be deprived of the
safeguard, which the makers of the Constitution regarded as necessary, of
having Important guestions affecting his civil or criminal responsibilities
determined by a court, however named, composed of judges whose
independence from all local pressure by Parliament or by the executive
was guaranteed by a security of tenure more absolute than that provided
by the Constitution for judges of inferior courts.

Their Lordships therefore are unabie to accept that the words in
section 97 (1) upon which the Attorney-General relies, entifle Parliament
hy an ordinary law {o vest in a nNew court composed of members of
the lower judiciary & urisdiction that forms & significant part of the unlimited
civil. crimipal or_supervisory iurisdiction that is characterstic of a ‘Supreme
Couri’ and wag exercised by e Supreme Court of Jamajca at the time
when the Constitution came into force, at any rate where such vesting is
accompanied by ancillary nrovisions, such as those contained in section 6
(1) of the Gun Court Act 1974 . whigh would have the conseqguence that all
cases fajling within the iurisdiction of the new couri would in practice be
heard and determined by it instead of by a coutt composed of judges of ihe
Suprame Court.

XAKK KXK XXX

In their Lordships view the orovisions of fhe 1974 Act. in_so far as
they provide for the establishment of a Full Cour Division of the Gun Court
consisting_of three resident maaistrates, confiict with Chapter VUl of ihe
Constitution and are accordingly void by virtue of section 2.

KKK KKHK AKX

Thus Parliament, in the exercise of its legislative power, may make a
law imposing limits upon the discretion of the judges who preside over the
courte by whom offences against that law are {ried to inflict on an individual
offender a custodial senience the length of which reflects the judge's own
assessment of the gravily of the offender's conduct in the particular
circumstance of his case. \What Parliament cannat dg. consistently with the
separation of powers, e to transfer from the iudiciary 1o any execulive hody
whose members are rjol appointed under Chapter V1§ of the Constitution. a
discrefion to getermine the severity of the punishment o be inflicted upon
an individual member of a ciass of offenders. Whilst none_would_suggest
that a Review Bpaid composed as is provided in section 22 of the Gun
Court Act 1974 would not periorma s duties responsibly and impartially, the
fact remains that the maiority_of its mempbers are not persons qualified by
the Consiitution 1o exercise judicial powers. A breach of a_constitutional
restriction is not excused by ihe good_intentions_with which {he legislative
power has_been oxceaded by the particular law, If. consistently with the
Constitution, it is permissible_for the Parliament to_confer the gdiscretion to
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determine the length of custodial sentences for ctiminal offences on a body
composed as the Review Board is. it would be equally permissible to a
less well-intentioned Parliament to confer the same disciretion on any other
person o body of persons pot qualified fo exercise judicial powers, and in
this way, without any amendment of the Constitution, to open ihe door to
the exercise of arbitrary power by the executive in the whole field of
criminal law.

XXX MK XHHK

Their Lordships would hold that the provisions of section § of the Act
relating to the mandatory sentence of detention during the Gowvernor-
General's pleasure and the provisions of section 22 relating to the Review
Board are a law made _after the coming into force of the Constitution which
is _inconsistent with the provisions of the Constitution relating to the

separation of powers. They are accordingly void by virtue of section 2 of
the Constitution.”

(i} In the same sedquence, learned counsel for the petitioners invited our
attention to Livanage v. Reginam, {1866) 1 All ER 850. [t is first necessary to
record the factualllegal matrix, in the cited judgment. All the 11 appellants in the
matter before the Privy Council, were charged with offences arising out of an
ahbortive coup d'etat on 27.1.1982. The factum of the said coup d’etatl, was set
out in a White Paper issued by the Government of Ceylon on 13.2.1962. The
White Paper gave the names of 13 alleged conspirators including the appellants.
The White Paper concluded by observing, that a deterrent punishment of a
severe character ought to be imposed, on all those who were guilty. On
16.3.1862, the Criminai Law (Special Provisions) Act, No. 1 of 1962 was passed.
It was given retrospective effect from 1.1.1962. It was limifed in operation to
those who were accused of offences against the State, on or around 27.1.1882,
The above Act legalized imprisonment of the appellants, while they were awaiting
trial. It modified a section of the Penal Code, so as to enact ex post facto, a new

offence, to meet the circumsiance of the abortive coup. i atlered ex post facto,
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the law of evidence, regarding setflements made by an accused, while In
custody. It enacted a minimum punishment, accompanied by forfeiture of
property, for the offences sor which the appellants were tried. Under Secticn
4404 of the Criminal Procedure Code, irial in case of sedition, could be diracted
to be before three judges without a jury. The instant provision was amended by
the above Act, so as to extend the same, io the offences for which the appellants
were charged. Under Sectian 9 of the abave Act, the Minister of Justice was
empowered to nominate the three judges. In exercise of his powers under
Section 9, the Minister of Justice had nominated three judges, to try the
appeliants without a jury. The Supreme Court upheld the objection raised by the
appellants, that Section 9 was ultra vires the Constitution of Ceylon, and that, the
nomination was invalid. Thereafter, the Criminal Law Act, No, 31 of 1962 was
passed. It repealed Saction 9 of the eatiier Act. It amended the power of
nomination, in that, the powealr was conferred on the Chief Justice. On appeal by
the appellants, against the conviction and sentence fram their trial before a Count
of three judges nominated under the Act, it was held, that the Criminal Law
(Special Provisions) Act, No. 1 of 1962, as well as, the Criminal Law Act, No. 31
of 1962, were invalid for the fwo reasans. Firstly, under the Constitufion of
Ceylon, there was a separation of powers. The power aof the judicature, while the
Constitution stoad, could not be usurped of infringed by the executive of the
legislature. Secondly, the Criminal Law (Special Provistans} Act, No. 1 of 1882,
as well as, the Criminal Law Act, No. 31 of 1962 were aimed at individuals

concerned in an abortive coup, and were not legisiation effecting criminal law of
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general application. Although not every enactment ad hominem, and ex posf

facto, necessarily infringed the judictal power, yet there was such infringement in

the present case, by the above two Acts. In addition to the above conclusions, it

was also held, that the joint effect of the Ceyion Constitution Order in Council

1646, and the Ceylon independence Act, 1947, was intended fo, and resulted in,

giving the Ceylon Parliament, full legislative powers of an independent sovergign

State. Conseguently, the legislative power of the Ceylon Parliament, was not

limited by inability to pass laws, which offended fundamentat principles of justice.

The Privy Council while examining the above controversy, rendered the following

opinion:-

“In Cevion, however, the position was different. The change of sovereignty
did not in itself produce any apparent change in the constituents or the
funciioning of the Judicatyre. So far as the courts were concerned their
work continued unaffected by the new Constitution, and the Ordinances
under which they funciioned remained in force. The judicial system hag

been established in Ceylon by the Charter of Justice in 1833, Clause 4 of
the Charter read:

"And to provide for the administration of justice hereafter in Our said
Island Qur will_and pleasure is, and We do hereby direct that the
entire administration of justice. civil and criminal therein, shall be
vesfed exclusively in the courts erected and constituted by this Qur
Charter ... and it is Qur pleasure and We hereby declare, that if ig
not, and shall hot be competent to the Governor of Our said Island
by any aw or Ordinance to be by him made, with the advice of the
| egisiative Council thereof or ctherwise howsoever, {0 consiitute or
gstablish any court for the administration of justice in gny case civil
or criminal,_save as hereinafier is expressly saved and provided.”
Clause 5 established the Supreme Court and clause 6 a Chief Justice and
two puisne judges. Clause 7 gave the Governor powers of appointing their
successors. There follow many clauses with regard to administrative,
procedural and jurisdictional matters. Some half a century [ater Ordinances
{in particular the Courts Ordinance) continued the jurisdiction and
procedure of the courts. Thereunder the courts have functioned

continuousty up to the present day.
XXX XK WX
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The Consfitution is significantly divided into parts - "Part 2 The
Governor-General® "Part 3 The Legisiature,” "Part 4 Delimitation of
Electoral Districts,” "Part & The Executive,” "Part 6 The Judicature," "Part 7
The Public Service " "Part 8 Finance." And although no expréss mention is
made of vesting in the judicature the judicial power which it already had
and was wielding in its daily process under the Courts Ordinance, there is
provision under Part 8 for the appointment of judges by a Judicial Service
Commission which shal! not contain a member of either House, but shall
be composed of the Chief Justice and a judge and another person who is
or shall have been a judge. Any attempt to influence any decision of the
Commissicn is made a ¢riminat offence. There is alse provision that judges
shall not be ramovable except by the Governor-General on an address of
both Houses.

These provisions_manifest an intention to secure in the judiciary a
freedom from_political. legislative and executive control. They are wholly
appropriate in a _Constitution which infends that judicial power shaii be
vested only in the judicature. They would be inappropriate in a Constitution
by which it was iniended that judicial power shouid be shared by _the

axecutive or the legislature. The Constitution's silence as to the vesting of
judicial power is consistent with its remaining, where it had lain_for more
than a century, in the hands of the judicature. it is not consistent with any
intention that hencefortn it should pass to or be shared by, the executive or
the legislature.

Counse! for the appellants succinctly summarises his attack on the
Acts in question as follows. The first Act was wholly bad in that it was a
special direction to the judiciary as to the trial of particular prisoners who
were identifiable (in view of the ¥White Paper) and charged with particular
offences on a particular occasion. The pith and substance of both Acts was
a legislative plan ex post facto to secure the conviction and enhance the
punishment of those particular individuals. it legalised their imprisonment
while they were awaiting frial. it made admissibie their statements
inadmissibly obtained during that period. it altered the fundamental law of
evidence so as to facilitate their conviction. and finally it altered ex post
facto the punishment to be imposed on them.

In their Lordships' view that cogent summary faifly describes the
effect of the Acts. As has been indicated already, legisiation ad hominem
which is thus directed o the course of particular proceedings may not
always amount to an interference with the functions of the judiciary. But in
fhe present case their Lordships have no doubt that there was such
interference; that it was not only the likely but the intended effect of the
impugned enactments; and that it is fatal to their validity. The true nature
and purpose of these enactments are revealed by their conjoint impact on
the specific proceedings in respect of which they were designed, and they
take their colour, in particular, from the alterations they purpeorted to make
as to their ultimate objective, the punishment of those canvicted. These
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alterations constifuted a grave and deliberate incursion into the judicial
sphere. Quite bluntly, thefr aim was to ensure thai the judges in dealing
with these particular persons on these particular charges were deprived of
their mormal discretion as respects appropriate sentences. They were
compelled to sentence each offender on conviction to not less than {en
years' imprisonment, and compelled to order confiscation of his
possessions, even though his part in the conspiracy might have been
trivial.

The tfrial court concluded its tong and careful judgment with these
words ((1965), 67 CNLR atp. 424):

"Bui we must draw attention to the fact that the Act of 1962 radically
altered ex post facto the punishment to which the defendants are
rendered liable. The Act removead the discretion of the court as to the
period of the sentence to be imposed, and compels the court to
impose a ferm of 10 years' imprisonment, although we would have
wished to differentiate in the matiter of sentence between those who
organised the conspiracy and those who were induced o join it. [t
also imposes a compulsory forfeilure of properly. These
amendments were not merely refroactive: they were also ad hoc,
applicable only fo the conspiracy which was the subject of the
charges we have tried. We are unable to understand this
discrimination. To the courts, which must be free of political hias,
freasonable offences are equally heinous, whatever be the
complexion of the Government in power or whoever be the
offenders.”

Their Lordships sympathise with that protest and wholly agree with
it.

One might fairly apply to these Acts the words of Chase J, in the
Supreme Court of the United States in Calder v. Buil: "These acts were
iegisiative judgments; and an exercise of judicial power."

Blackstone in his Commentaries, Vol. | (4" Edition), p. 44, wrote:

"Therefore a particular act of the legisiature to confiscate the goods

of Titius, or to attzint him of high treason does not enfer into the idea

of a municipal iaw: for the operation of this act is spent upon Tifius

only and has no reiation to the community in Generai: it is rather a

sentence than a law.”

[f such Acts as these were valid the judicial power could be whoily
absorbed by the legislature and taken ouf of the hands of the judges. it is
appreciated that the legislature had no such general intention. it was beset
by a grave sifuation and it took grave measures to deal with if, thinking,
one must presume, that it had power to do so and was acting rightly; But
that consideration is irrelevant, and gives no validity to acts which infringe
the Constitution. What is done once, if it be allowed, may be done again
and in a lesser crisis and less serious circumstances; and thus judicial
power may be eroded. Such an ergsion is contrary to the clear intention of
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the Constifution. In their Lordships' view the Acis were ultra vires and
invalid.
pred XX XXX
it was agreed between the paries thaf if the Acis were Ultrg vires

and invalid. the convictions_cannot_stand. Their Lordships_have therefore

humbly advised Her Majesty that this appeal shouid be allowed and that

the convictions shouid be gquashed.”

(iiy Reference was then made 1o Director of Pubiic Prosecutions of Jamaica v.
Mollison, (2003) 2 AC 411. The factual controversy which led to the above cited
decision of the Privy Councii may be noticed. On 16.3.1994, when Kurt Mollison
was merely 16 years oid, he commifted a murder in furtherance of a robbery. His
offence was described as a "capital murder”, under the iaw of Jamaica. After his
trial, he was convicted on 21.4.1897, when he was 19 years oid, On 25.4.897,
he was sentenced under Section 28(1) of the Juveniles Act, 1951, to be detained
during the Governor-General's pleasure. On 16.2.2000, although the Court of
Appeal refused his prayer for leave to appeal against his conviction, it agreed to
examine his contention, whether the sentence imposed on him was compatible
with the provisions of the Constitution of Jamaica. The Court of Appeal accepted
his contention. The sentence of detention, during the Governor-General's
pleasure, was set aside. In its piace, he was sentenced to life imprisonment, wiih
the recommendaiion that, he be not considered for paroie till he had served a
term of 20 years' imprisonment. In the coniroversy which came up for
consideration before the Privy Councll, there were two main issues. Firstly,
whether the sentence of detention during the Governor-General’'s pleasure
-authorized by Section 29(1), was a power exercised by him in his executive
capacity. And secondly, whether the power io determine the measure for
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punishment to be inflicted on an offender, is compatibie with the Constitution,

The Privy Council, while examining the controversy, opined as under:-

“Section 29 of the Juveniles Act 1951
[3] Section 3 of the Offences against the Person Act 1864, as amended,
provides that every person convicted of capitai murder shaii be sentenced
to death. But special provision has been made for those who commit this
crime when aged under 18. Following a number of amendments made
pursuant to section 4 of the Jamaica (Constitution) Order in Council 1962
(S 1862/1500), section 29 of the Juveniies Act 1951 now provides, so far
as material to the main issue in this appeal, as follows:
"(1) Sentence of death shall not be pronounced on or recorded
against a person convicted of an offence if it appears {o the court
that at the time when the offence was committed he was under the
age of 18 years, but in place thereof the court shall sentence him fo
be detained during Her Majesty's pleasure, and, if so sentenced, he
shall, notwithstanding anything in the other provisions of this Law, be
liable to be detained in such place (including, save in the case of a
child, an adult correctional centre) and under such conditions as the
Minister may direct, and while so defained shall be deemed to be in
legal custody.
(4) The Governor-General may release on licence any person
detained under subsection {1) or {3) of this section. Such licence
shall be in such form and contain such conditions as the Governor-
Generai may direct, and may at any time be revoked or varied by the
Governor-General. Where such licence is revoked the person to
whom it relates shall return forthwith to such piace as the Governor-
Generai may direct, and if he fails to do so may be arrested by any
constable without warrant and taken o such place.”
[4] Section 29 as originally enacted was amended in 1964 to substitute
"Minister” for "Gowernor” in subsection (1) and "Governor General”
for "Governor" in each of the four references originaily made to the
Governor in subsection (4). In 1975 subsection (1) was further amended fo
malke piain, reversing the effect of Baker v The Queen, [1975] AC 774,
[1975] 3 All ER 55, that the statutory prohibition on pronouncement of the
death sentence appiied to those appearing 1o be aged under 18 at the time
when they had committed the offence, not at the time of sentence. in 1985,
the reference to "an adult correctional centre" was substituted for the
previous reference to "a prison”. The enacted reference to "Her Majesty's
pizasure” has not, however, been amended, no doubt because section
B8(2) of the Constitution of Jamaica provides that the executive authority of
Jamaica may be exercised on behaif of Her Majesty by the Govemor-
General. In recognition of this constitutional reality, it appears to be the
praciice where section 298{1) applies, as was done In this case, to call ihe
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sentence ona of detention during the Governor-Generafl's pleasurs, and in
this opinion that usage will be adopted.

XK XXX XXX
The Constitution
KXY XHX XXX

The first guestion; is section 29 compatible with the Constitution of
Jamaica?

[11] Both the Director and the Solicitor-General, who appeared with him,
accepted at the hearing that, subject to their argument based on section
26(8) of the Constitution, section 29 of the Juveniles Act 1951 infringes the
rights guaranteed by, and so is inconsistent with, sections 15(1}b) and
20{1) of the Constitution. Given this concession, rightly made, it i5
unnecessary fo do more than note the reason for it. A_person detained
during the Governor-General’s pleasure is deprived of his personat liberty
not in execution of the sentence ororder of @ court but at the discretion of
the executive, Such a person_is not afforded a fair hearing by an
independent_and impartial court, because the sentencing_of a_criminal
defendant is part of the hearing and in cases such as the present sentence
is effectively passed by the executive and not by a court independent of
the executive.

YOOX XXX XXX

(13] ... 1t does indeed appear that the sentencing provisions under
challenge in the Hinds case were held to be unconstitutional not because
of their repugnancy to any of the rights guaranteed by sections in Chapter
Il of the Constitution but because of their incompatibility with a principle on
which the Constitution itself was held to be founded. There appears to be
no reason why (subject to the other arguments considered beiow) the
reasoning in the Hindscase does not apply to the present case. it would no
doubt be open to the Board to reject that reasoning, but it wouid be
reluctant to depart from a decision which has stood unchallenged for 25
years, the more so since the decision gives effect to a very imporiant and
salutary principle. Whatever overlap there may be under constitutions on
the Westminster model between the exercise of executive and legislative
powers, the separation between the exercise of judicial powers on the one
hand and legislative and executive powers an the other is total or
effectively so. Such separation, nased on the rule of law, was recently
described by Lord Steyn as "a characteristic feature of democracies™ R

(Anderson) v Secrefary of State for the Home Depariment, [2002] 4 All ER
1089, [2002] 3 WLR 1800, at pp. 1821-1822, para 5 of the lafier report. In
the opinion of the Board, Mr Fiizgerald has made geod his chalienge to
section 29 based on its incompatibility with the constitutiona! principie that
judicial functions (such as sentencing) must be exercised by the judiciary
and not by the executive.
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.....The nature and purpose of the sentence of detention during the
Gavernor-General's pleasure are clear, as explained above. The anly
question is who should decide on the measure of punishment the detainee
should suffer. Since the vice of section 28 is to entrust this decision to the
executive instead of the judiciary, the necessary modification to ensure
conformity with the Constifution is {as in Browne v The Queen, [2000] 1 AC
45) to substitute "the court's" for "Her Majesty's” in subsection (1) and “the
court" for each reference to "the Governor-General' in subsection (4).”

(iv)  Our attention was also invited to Harry Brandy v. Human Rights and Equal
Opportunity Commission, (1985) 183 CLR 245. The instant judgment was
rendered by the High Court of Australia. The factual controversy which led to the
above determination is being narrated first. The plaintiff Harry Brandy was
engaged as an officer of the Aboriginal and Torres Strait Islander Commission,
The third defendant John Bell was also an officer of the said Commission. The
plaintiff and the third defendant continued to serve the Commission untd the
Commission itself ceased to exist. On 13.3.1980, John Bell lodged a complaint
with the Human Rights and Equal Opportunity Commission, wherein he alieged,
verbal abuse and threatening behawviour on the part of Harry Brandy, while both
were in the employment of the Commission. Thereafter, John Bell issued a
notice under Section 24 of the Racial Discrimination Act, 1975, And accordingly,
the Commissioner referred the complaint fo the Commission. The power of the
Commission, to hold an enquiry under the Raclal Discrimination Act, 1875
against Harry Brandy, was exercised by the second defendant, The second
defendant had been appointed under Section 24 of the Racial Discrimination Act,
1875, which empowered the Minister, to appoint a person to perform and

discharge the functions of the Commissioner. The second defendant returned
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his findings under Section 25Z of the Racial Discrimination Act, 1975 on
92 12.1993. The defendanf's complaint was found to be substantiated. In
disposing of the controversy, the second defendant required Harry Brandy. the

plaintiff, to do the following acts/course of conduct:-

"1 that the Plaintiff do apologise o the Third Defendani, the form of the
apology being annexed 1o the determination;

{2) that the Plaintiff do pay the sum of $2 500 to the Third Defendant by
way of damages for the pain, humiliation, distress and loss of personal
dignity suffered by the Third Defendant;

(3) that ATSIC do take disciplinary action against the Plaintiff, in reiation to
the conduct which he perpetrated against the Third Defendant;

(4} that ATSIC do apologise 10 the Third Defendant in relation to the
handiing of his complaint, the form of the apology being annexed to the
determination;

(5) that ATSIC do pay the sum of $10 000 to the Third Defendant by way
of damages for the pain, humiliation, distress and loss of personal dignity
sufferad by the Third Defendant.”

In order to contest the determination rendered by the second defendant, Harry
Brandy raised a chalienge 1o the provisions of the Racial Discrimination Act,
1975. The chalienge raised by him came to be formulated in the following
words:-

"in conseguence of the amendments embodied in the Sex Discfimination
and other Legistation Amendment Act 1942 and/or the Law and Jusiice
L egislation Amendment Act 1993 as they affect the Racial Discrimination
Act 1975 are any, and if so which, of the provisions of Part i of the Racial
Discrimination Act invalid?”

while adjudicating upon the matter, the High Court of Australia held as under:-

“The plaintif’s challenge to the Act-

15. The plaintiffs challenge_to partticuiar nrovisions of fhe Act is based
upon the proposition that they provide for an exercise of judicial_power
otherwise than in_conformity with Ch 1l of the Commonwealth Constitution
‘n that the power is exercised_ by the Commission which is not a_court
established pursyant to .71 and_constituted in accordance with 5.72 of the
Constitution. The plaintiff further argues that the correctness of this
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proposition is not affected by the provisions for review by the Federal
Court.
XXX XXX XXX

21. Although many decision-making functions may take their character as
an exercise of judicial, executive or iegislative power from their legislative
setting. the character of the decision-maker and the nature of the decision-
making process, some decision-making functions are exclusive and
inalienabie exercises of judicial power (34 Reg. v. Davison (1954} 90 CLR
at 368-370 per Dixon CJ and McTiernan J), As Dixon CJd and McTiernan J
observed in Reg. v. Davison (35 ibid. at 369} :

"The truth is that the ascertainment of existing rights by the judicial

determination of issues of fact or law falls exclusively within judicial

power so that the Parliament cannot confide the function to any

person Or body buif a court constifuted under s8.71 and 72 of the

Consiifufion”.
In that statement, the expression "judicial determination” means an
authoritative determination by means of the judicial method, that is, an
enforceable decision reached by applying the relevant principles of taw to
the facts as found.

WA Xxx KX

25 Turning to the case before the Court, whatever might be the
enforceability of a declaration that the plaintiff "do apologise”, a declaration
that the plaintiff "do pay the sum of $2 500" to the third defendant, once
registered, attracts the operation of .53 of the Federal Court of Australia
Act 1976 (Cth). By that section, a person in whose favour a judgment is
given is entitled {0 the same remedies for enforcement, by execution or
otherwise, as are allowed by the laws of the State or Territory appiicable.
in the present case, this means New South Wales., Section 53 does not
affect the operation of any provision made by or under any other Act or the
Rules of Court for the execution and enforcement of judgments of the
Court {40 5.53(2)) .
26, But s.25/AB goes beyond providing the machinery for the

enforcement of a defermination. it purpors to give a regisfered

determination effect "as if it were an order made-by the Federal Court”. A

ludicial order made by the Federal Courf fakes effect as an exercise of
Commonwealth judiciat power, but a determination by the Commission is
neither made nor reqistered in the exercise of judicial power. An exercise
of executive power by the Commission and the performance of an

administrative function by the Registrar of the Federal Court simply caningt
create an order which fakes effect as an exercise of judicial power;

conversely, an order which takes effect ag an exercise of judicial power
cannot be made except after the making of a judicial determination. Thus.,

5.25ZAB purports to prescribe what the Constifution does not permit.”

L
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(v)  Our attention was then invited to Reference Re Residential Tenancies Act,
123 DLR (3d} 554. The factual matrix, in furtherance of which the above
judgment was rendered by the Supreme Court of Canada, is as follows. The
provisions of the Residential Tenancies Act, 1979 (Ontario}, by which the
Residential Tenancy Commission was empowered to order eviction of fenants,
as also, could require landlords and tenants io comply with the obiigations
imposed under the said Act, were assailed, as offending against the limitation
contained in Section 96 of the British North America Act, 1867, and therefore,
ultra vires. In recording its concllisions on a simuar analogy, as in the judgments
noticed above, the Supreme Court of Canada observed as under:-

“Under s. 92{14) of the British North America Act, 1867, the
provincial Legisiatures have the legisiative power in relation 10 the
administration of justice in the Province. This is a wide power but subject to
subtraction of ss. 86 to 100 in favour of the federal authority. Under s. 86
the Governor General has the sole power to appoint the judges of the
Superior. District and County Courts in each Province. Under s. 97 the
Judges who are_io be appoinied o the Superior, District and County
Cours are tc_be selected from the respeciive bars of each Provinge. Under
s 100 the Parliament_of Canada is obliged fo fix_and_provide for their
salaries. Section 92(14} and ss. 96 to 100 represent one of the important
compromises of the Fathers of Confederation. It is piain that what was
souaht to be achieved through this compromise, and the intended effect of
s 96. would be destroyed if a Province couid pass legislation creating a
tribunal, appoint members ihereto. and then confer _on the tribunal_the
iurisdiction of the Superior Cours. What was conceived as a strong
constitutional hase for national unity, through a_unitary judiciai_system.
would be gravely undermined. Section 26 has thys comea 1o be regarded
as Bmiting provincial competence 1o make appoiniments to a tribunal
exercising s. 96 judicial powers and therefore as implicity limiting
provincial competence 10 endow a provincial tribunal with such powers.

1%

The belief that any function which in 1867 had been vested ina s. 96

Court _must forever _remain_in that Court_reached its apogee_in fhe

judgment of Lord Atkin in Toronto Corporation v. York Tp. £t Al (1938} 1,
DI R 593, (1938) AC 415, (1938} 1 WWR 452, Describing 5. 96 as ope of
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the “three principal pillars in the tempie of justice... not fo be undermined”,
Lord Atkin heid thaf the Ontario Municipal Board could not validiy receive
“ludicial authority”. At the same fime, he held ihat the Municipai Beard was
in_‘pith_and_substance’ an administrative body. and the impugned 'judiciai
functions’ were severable from the administrative powers given io the
Board under iis enabiing legistation. There was no analysis of the inter-
relationship between the judicial and adminisfrative features of the
legisiative scheme; the assumption was that any attempt fo confer a s, 96
function on a provincially-appointed tribunal was wifra vires the Legisiature.
This sweeping interpretation of s. 96, with ifs accompanying restrictive
view of provincial legislative authority under s. 92, was |imied almost
immediately by the judgment of this Court in the Reference re Adoption
Act and Cther Act, efc., (1938) 3DLR 497, 71 CCC 110, {1938) SCR 388,
Chief Justice Duff heid that the jurisdiction of inferior Courts was not “fixed
forever as it stood at the date of Confederation”. On his view, it was quite
possible o remove jurisdiciion from a Superior Court and vest it in a Court
of summary jurisdiction. The question which must be asked was whether
“the jurisdiction conferred upon Magistrates under these statufes broadly
conforms to a iype of jurisdiction generally exercisable by Couris of
summary jurisdiction rather than the jurisdiction of Courfs within the
purview of s. 96" (p. 514). In the Adopfion Reference, Duff C.J. lcoked io
the historical praclice in England and concluded that the jurisdiction
conferred on Magistrates under the legisiation before the Court in
the Reference was analogous {o the jurisdiction under the English Poor
Laws, a jurisdiction which had belonged fo courts of summary nhature
rather than to Superior Courts. On this basis, the legislation was upheld.
The Adoption Reference represented a liberalization of the view of s. 86
adopted by the Privy Council in Taraonta v. York, af least in the context of a
transfer of jurisdiction from a Superior Court to an inferior Court.

The same process of liberalization, this fime in_fhe confext of a
transfer of jurisdiction from a Superior Court o an administrative fribunal,
was Inifiated by fhe Privy Council in Labour Relfafions Board of
Saskafchewan v. John East fron Works, Limited, {1948) 4 DLR 673, {1949)
AC 134, (1948) 2 WWR 1055. Lord Simonds proposed a two-fold test
The first limb of the fest is to ask whether the board or fribunal exercises
‘ljudicial power”. Lord Simonds did not propose a 'final’ answer io the
definition of “judicial power”, buf he suqqgested at p. 680 DLR, p. 149 AC,
fhat:

" .the_conception of the judicial function is inseparably bound up

with the idea of a suit befween parties, whether between Crown and

subject or between subject and subject, and that it is the duty of the

Court to decide the issue between those parties, with whom alone i

rests to inifiate or defend or compromise the proceedings.”

If the answer fo the initial question as to "judicial power” is_in ihe
negative, then that conciudes the matter in favour of the provinciat board.
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i however, the power is in fact a judicial power. then it becomes
necessary to ask a_second gquestion: in the exercise of thaf power, is the
tribunal analogous to a Superior, District of County Court?
XXX X¥X XXX

Step two involves consideration of the function within its institutional setting
to determine whether the function itself is different when viewed in that
setting._In particular. can the function still be considered to be a ‘judicial
function? In addressing the issug, it is important to keep in mind the further
statement by Rand J. in Dupont v. Inglis (&l p. 424 DLR, p. 543 SCR) that
“ it is the subject-matter rather than the apparatus of adjudication that s
determinative”. Thus_the gquestion of whether any particular function is
judicial’ is not to be determined simply on_the basis of procedural

frappings. The primary issue is the nature of the question which the
tribunal is called upon fo decide. Where the tribunal is faced with a privaie
dispute befween parties, and ts called upon to adjudicate through the
application of a recognized body of rules in & manner consistent with
fairness and impartiality, then, niormaily, 1t is acting in a ‘judicial capacity’.
To borrow the terminology of Professor Ronald Dworkin, the_judicial task
involves guestions of ‘principle’, that is, consideration of _the competing
rights of individuais or groups. This can be contrasted with guestions of
‘policy’ involving competing viaws of the collective good of the community
as a whole. (See Dworkin, Taking Righfs Seriously (1977) at pp. §2-80
{Duckworth).”

A perusal of the conclusions recorded by the Supreme Court of Canada reveals,
that the court evolvad a three step test to determine the constitutional validity of a
provision which vested adjudicatory functions in an administrative tribunal. The
first step was determined in the light of the histarical conditions existing in 1867,
i & before the Briish North America Act, 1867 was enacted. The first siep
required a determination whethar at the time of Confederation, the powsr ar
jurisdiction now vested in an administrative tribunal, was exercised through a
judicial court process. [If the answer to the first step was in the negative, the
constitution of the administrative tribunal would be vaiid, if historical evidence
indicated, that the power, now vested with an administrative fribunal, was
identica! or analogous to a power exarcised under Section 96 Courts at
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Confederation, then the matier needed to be examined further. The second step
was to determine, whether the power to be exercised by the administrative
fribunal, should be considered as a judicial function. [nsofar as the instant aspect
of the matter 13 concemned, it was ilustratively concluded, that where power
vesied in the administrative tribunal was in respect of adjudication of disputes
between the parties, which required to be settled through an application of a
recognized body of rules, in @ manner consistent with fairness and impartiality,
then the said power could be classified as judicial powerffunction. If, however,
while applying the second step, the answer was in the negative, it was not
necessary o proceed with the matter futher, and the vesting of the power with
the adminisirative tribunal should be considered as valid. If the power or
jurisdiction is exercised in a judicial manner, then it is imperative o proceed fo
the third and final step. The third step contemplates analysis and review of the
administrative tribunal’'s functions as a whole, and to examine the same in its
entire instifutional context. It contemplated an examination of the inter-
relationship between the administrative tribunal’s judicial powers, and the other
powers and jurisdiction conferred by the legisiative enactment. If a judicial
hearing is a must, whereafter a judgment was required {o be rendered, the
administrative tribunal would be deemed to be exercising jurisdiction which is
ordinarily vestaed in & Court . [t I8 after recording a finding in the affirmative on all
the three steps, that it will be possible to conclude, whether judicial functions
have been required to be exercised by the concerned administrative tribunal.
Having examined the controversy in Reference Re Residentiat Tenancies Act
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(supra), the Supreme Court of Canada arrived at the conciusion, that the
Residential Tenancy Commission could have been authorized to grant orders for
possession fo a landlord or to grant orders for specific performance of a tenancy.
23. Finally, leamed counsel for the pefitioners placed refiance on
“Constitutional Law of Canada®, by Peter Y. Hogg (third edition, 1992, by
Carswell, Thamson Professional Publishing) in arder 1o assert, that even under
Canstitutions where the separation of power rule has not been axplicitly provided
for, there would be limitations in delegation of Court funclions to tribunais.
Relevant text on the subject, from the above treafise is being reproduced
hereaunder:-

«7.3 Implications of Constitution’s judicature sectians
{a) Separation of powers

There is no general “separation of powers” in the Constitution Adct,
1867. The Act does not separaie the legisiative, executive and judicial
functions and insist that each branch of gavernment exercise onfy “its own”
function. As between the legislative and gxecutive branches, any
separation of powers would make fittle sense in a system of responsible
government; and it is clearly established that the Act dees not caii for any
such separation. As between the judicial and the two political branches,
there is [kewise no general separation of powers. Either the Pariiament or
the Legislatures may by appropriate  legislation confer non-judicial
functions on the courts and (with ane important exceptian, to be discussed)
may confer judicial functions an badies that are not courts.

Fach Canadian jurisdiction has conferred nan-judicial functions an
its courts, by enacting a statute which enables the government fo refer &
question of law to the courts for an advisory opinion. The rendering of
advisory opinians to government is traditionally an “executive” function,
performed by the law officers af the government. For that reason, the
supreme Court of the United States and the High Court of Australia have
refused fo rander advisaory opinions, reasoning that a separation of powers
dactrine in their Constitutions canfines the courts to the fraditional judicial
function of adjudicating upon genuine controversies. But in the Reference
Appeal {1912), A-G Ont. V.A-G. Can. (Reference Appeal) (1912} AG 571,
the Privy Council refused to read any such limitation into Canada's
Constitution. Their jordships upheld the faderal referance statute,
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apparently as a law in relation to the supreme court of Canada (s.101).
The provincial reference statutes are also valid as laws in relation to the
administration of justice in the province (s.92(14)).

The conferral of judicial functions on bodies which are not courts is
ikewise subject to no general prohibition. However, here there is an
important qualification to be made. The courts have heid that the
provincial Legisiatures may not confer on a body other than a superior,
district or county court judicial functions analogous to those performed by a
superior, district or county court. This iitfle separation of powers doctrine
has been developed to preclude evasion of the stipulations of ss. 86 to 100
of the constitution Act, 1867.

if 55. 96 to 100 of the constitution Act, 1867 were read liferaily, they
could easily be evaded by a province which wanted to assume control of
its judicial appointments. The provinge could increase the jurisdiction of its
inferior courts so that they assumed much of the jurisdiction_of the higher
courds: or the provinge could best higher-court jurisdiction in 2 newly-
established fribunal. and call that fribunal an inferior court or an

administrative tribunal, it is therefore nof surprising_that the courls have
added a qgloss to 5,96 and the associated constitutional provisigns. What
they have said is this: if a province invests a tbunal with a jurisdiction of a
kind that gught property to belong to a superior, district or county couit,
then that tribunal, whatever ifs official name, is for constitutional purposes
a superior, district or county court and_must satisfy the requirements of s,
98 and the agsociated provisions of the constitution Act, 1867, This means
that_such a tribunal will be invalidly constifuted. uniess its members {1} are
appointed by the federal government in conformity with s. 88, (2) are
drawn from the bar of the province in conformity with ss. 97 and 98, and
3) receive salaries that are fixed and provided by the federal patliament in
conformity with s. 100.

So far the law is clear, and the policy underlying it is
comprehensible. But the difficulty lies in the definition of those functions
that ought properly fo belong to a superior, district or county court. The
courts have attempied to fashion a judicially enforceable rule which would
separate “s. 96 functions” from other adjudicatory functions. The attempt
has not been successful, and it is difficult to predict with confidence how
the courts will characterize particular adjudicatory functions. The
uncertainty of the law, with its risk of nullification, could be a sertous
deterrent to the conferral of new adjudicatory functions on inferior courts or
administrative tribunals, and a consequent impediment fo much new
regulatory or social policy. For the most part, the courls have exercised
restraint in reviewing the provincial staiutes which create new adjudicatory
jurisdictions, so that the difficulty has not been as serious as it could have
been. However, in the last two decades, there has been a regrettable
resurgence of s. 96 litigation. five challenges to the powers of inferior
courts or tribunals based on s. 96 have succeeded in the Supreme Court
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of Canada, A.G. Que. v. Farrah [1978] 2 S.C.R. 638 Re Residential
Tenancies Act [1981] 1 S.C.R. 714; Crevier v. AG. Que. [1881] 2 S.CR.
220 Re B.C. Family Relafions Act [1982] 1.5.C.R. 682: McEvoy v. AG.N.B.
[1983] 1 S.C.R. 704. Since the abolition of Privy Councll appeais, two
other chalienges have also been successful, namsly, A.G. Ont. v. Victoria
medical building [1960] S.C.R. 32; Seminary of Chicouiimi v. A.G. Que.
[1973] S.C.R. 681, and these decisions have spawned many more
challenges. These developments are described in the text that follows.

24 |t was also the submission of the leamed counsel for the petitioners, that
the proposition of faw highlighted hereinabove on the basis of the provisions of
constitutions of different countries (Jamaica, Ceylon, Australia and Canada)
decided either by the Privy Council or the highest courts of the concerned
countries, is fuily applicable fo India as well. in order to demonsirate this, he
placed refiance on State of Mzharashira v. Labour Law Practifioners’
Association, (1998} 2 SCC 888. The controversy In the cited case originated with
the filing of a writ petition by the respnrjdent Association challenging the
appoiniment of Assistant Commissioners of Labour (i.e., Officers discharging
execuiive functions under the Labour Department}. The above appointments
had been made, conseguent upon amendments to the provigsions of the Bombay
industriai Re!atiﬁns Act, and the Industrial Disputes (Maharashtra Amendment]
Act. The submission advanced at the hands of the respondent Associaiion was,
that Labour Courts had been constifuted in the State of Maharashira, under the
industria! Disputes Act, the Bombay industria] Relations Act, as also, the
Maharashira Recognition of Trade Unions and Prevention of Unfair Labour
Practices, Acl. Qualifications of persons 1o he appointed as a judge of the
Labour Court under the Industrial Disputes Aci, was stipulated in Section 7,

which provided as under:-

&0
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“fa) that he was or had been a Judge of a High Court; or

(b)  that he had for a period of not less than three years been a District
Judge or an Additional District Judge; or

{c}  that he had held the office of the Chairman or any ofher Member of
the Labour Appellate Tribunal or of any Tribunal for a period of not less
than two years; or

{(dY that he had held any judicial office in India for not less than seven
years; or

{e) that he had been the Presiding Officer of a Labour Court constituted
under any provincial Act for nof less than five years.”

By the Industrial Disputes (Maharashtra Amendmeant) Act, 1974, Section 7 was
amended, and three more sources of recruitment for the post of judge of the
Labour Court were added. These were:-

“{d-1}  he has practiced as an advocate or attorney for not less than
seven years in the High Court, or any court, subordinate therefo, or any
Industrial Court or Tribunal or Labour Court, constituted under any law for
the time being in force; or

{d-2) he holds a degree in law of a University established by law in any
part of India and is holding or has held an office not lower in rank than that
of a Deputy Registrar of any such industrial Court or Tribunal for not less
than five years; or

(d-3) he holds & degree in [aw of University established by law in any
part of India and is hotding or has held an office not lower in rank than that
of Assistant Commissioner of Labour under the State Government for not
less than five years.”

Under the Bombay Industrial Relations Act, as it originally stood, Section 9
provided, that only such persons would be eligible for appointment as a judge of
the Labour Court, who possessed the quaiifications laid down under Article 234
of the Constitufion, for being eligible to enter judicial service in the State of
Maharashira. By the Maharashira Act 47 of 19¥7, Section 9 of the Bombay
industriai Relations Act was amended by substituting a new sub-section {2),
which replaced the original sub-section {2) of Section 9. The amended sub-

section {2) was as follows:-
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‘g {2y A person shall not be qualified for appointment as the
presiding officer of a Labour Court, Lnless:
(a} he has held any judicial office in india for not lass than f{ive
years; of
(b} he has practiced as an Advocate of Attorney for not less than
seven years in the High Court or any court subordinate thereto, or in
any indusirial Court, Tribunal or Labour Court constituted under any
law for the time being in force; or
(cy he holds a degree in faw of a University established by law in
any part of india and is helding or has held an office not lower n
rank than that of Deputy Registrar of any such industrial Court or
Tribunai, or of Assistant Commissioner of Labour under the Staie
Government, in both cases for nof less than five years.”

In the first instance, this Court for the first time declared the salient components
of the functions exercised by a civil court , as under:-

6.  |n_the case of The Bharat Bank Ltd. v. Employees, AIR 1950 SG
188. this Ccurt considered whether an industrial Tribunal was a court. it
said that ona cannot go by mere nomenclature. One has fo examine the
functions of & Tribunal and how it proceeds o discharge those functions. it
held that an Industrial Tribunal had afl the trappings of a court and
performed functions which cannot but be regarded as judicial. The Court
referred to the Rules by which proceedings before the Tribunal were
regulated. The Court dwelt on the fact that the powers vested in it are
similar 1o those exercised by civil courts under the Code of Civii Procedure
when'{rying a suit. [t had the power of ordering discovery, inspection etc.
and foreing the attendance of witnesses, compelling production of
documents and so on. it gave its decision on the basis of evidence and in
accordance with faw. Applying the test laid down in the case of Cooper v,
Witson, (1937} 2 K.B. 309 at p.340, this Court said that "a tue judicial
decision presupposes an existence of dispute between two or more pariies
and then_invoives four requisites - (1} the oresentation of their case by the
harties: (2) ascertainment of facts by means of evidence adduced by the
parties often with the sssistance of argument: (3) if the dispute refates (0 @
question_of taw. submission of legal arguments_by the parties, and (4} by
decision_which disposes_of the whole matter by findings on fact ang
appiication of law to facis so found. Judaed by the same tesfs. a Labour
Court would undoubiedly be a court in the true sense of the ferm. The
guestion, however, s whether such a court and the presiding officer of
such a court can be said to hold a post in the judicial service of the State
as defined in Articie 236 of the Constitution.”
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reproduced below:-

“13. Reliance has been placed upon this judgment as showing that
judicial service is interpreted namowly to cover only the hierarchy of civil
courts headed by the District Judge. This Court, however, was not
considering the position of other civil courts, in the context of the extensive
definition given to the term “district judge”. This Court was concernad with
preserving independence of the judiciary from the execufive and making
sure that persons from non-judicial services. such as, the police excise or
revenue were not considered as eligible for appointment as District

Judges. That s why the emphasis is on the fact that the judiclal service
should consist exclusively of judicial officers. This judgment should not be
interpreted narrowly to exclude from judicial service new hierarchies of civil
courts being set up which are headed by a judge who can be considered
as a District Judge bearing in mind the extensive definition of that term in
Article 236,

14. The High Court has, therefore, correctly interpreted the gbservations of
this Court in Chandra Mohan vs. State of U.P.. AIR 196868 SC 1887, as
giving paramount importance fo the enforcement of the constiiutional

stheme providing_ for independence of the judiciary. The concern of the

court was 10 see fhat this independence was not destroyed by an indirect

method.

XXX XXX XX
18. In the case of Shri Kumar Padma Prasad v. Union of India & Ors.,
(1992) 2 SCC 428, this Court had ta consider qualifications for the purpose
of appointment as a Judge of the High Court under Article 217 of the
Constitution. While interpreting the expression "judicial office” under Article
217(2)(a), this Court held that the expression "judicial office” must be
interpreted in consonance with the scheme of Chapters V and V! of Part V|
of the Constitution. So censtrued it means a judicial office which belongs to
the judicial service as defined under Article 236(b). Therefore, in order to
qualify for appointment as a judge of a High Court, a person must hold a
judicial affice which must be a part of the judicial service of the State. After
referring te the cases of Chandra Mohan {supra} and Statesman (Private)
Ltd. vs. HR. Deb, AIR 1968 SC 1485, this Court said that the term "judicial
office” [n its generic sense may include a wide variety of offices which are
connected with the administration of justice in one way or the other.
Officers holding various posts under the execufive are often vested with
magisterial power to meet a particutar situation. The Court said,
"Did the framers of the Constitution have this type of ‘offices’ in mind
when they provided a socurce of appointment to the high office, af a
judge of the High Court fram amengst the holders of a ‘judicial
office’? The answer, has to be in the negative, We are of the view
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that holder of judicial office under Ariicle 217({2){a) means the persan

who exercises anly judicial functigns, determines causes_intel-

parties and renders decisions in a judicial capacity. He musi belong

ta the iudicial service which as a class is free from executive contrai

and is disciplined to uphold the dignity, inteqrity and independence

of the judiciary.”
Going by these tests laid down as td what constitutes_judicial service under
Article 236 of the Constitution, the Labaur Court judges and the judges of
the Industrial Court can be held to belong tg iudicial service. The hierarchy
contemplated in the case of Labour Court judges iz the hierarchy of Labour
Court iudaes and Industial Court judges with the industrial_Court judges
halding the superior position of District Judges. The Labour Courts have
also been held as_subject to the High Court's pawer of superiniendence
undar Article 227

XXX XXX XXX

20. The constitufional scheme under Chapier Vv of Part VI dealing with
the High Courts and Chapter Vi of Part V1 dealing with the subardinate
courts shows a ciear anxiety on the part of the frametrs of the Canstitution
to preserve and promole independence of the judiciary fram the exscutive.
Thus Article 233 which deals with appaintment of District Judges reguires
that such appgintments shall be made by the Govemor of the State in
consultation with the High Court. Article 233(2) has heen interpreted as
prescribing that "a person in the service of the Union or the State” can
refer only to & persan In the judicial service of the Union ar the State.
Article 234 which deals with recruitment of persons other than District
Judges to the judicial service requires that their appointments can be made
only in accordance with the Rules framed by the Governgr of the State
after consultation with the State Public Service Commission and with the
High Caurt. Arficle 235 provides that the cantrol over district courts and
caurts subordinate thereta shall be vested in the High Court; and Article
236 defines the expression "District Judge" extensively as cavering judges
af a City Civil Court etc. as earlier set out, and the expression "judicial
service' as meaning a service consisting exclusively of persons intended
ta fill the post of the District Judge and other civil judicial posts inferior td
the post of District Judge. Therefare, bearing in_mind the principle of

saparation of powers _and independence of the judiciary. iudicial service
contemplates a service exclusively of iudicial posts in whigh there will be a
hierarchv headed hy a Distict Judge. The High Court has rightly come to
the conclusion that the persons presiding aver |ndustrial and | abour

Courts would _constitute_a iudicial_service 80 defined. Therefore, ihe

recruitment of Labour Court judges is required to he made in accardance
with Article 234 of the Constitution.”

2%  According ta the learned counsel for the petitioners, the judgments and

text cited hereinabove, are fully applicable on the subject of adminisiration of
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Justice through courts in India. Insofar as the instant aspect of the matier is
concerned, learned counsel placed reliance on Article 50 of the Constitution,

which is reproduced hereunder:-

"80. Separation of judiciary from executive - The State shall take steps o
separate the judiciary from fhe executive in the public serviges of the

State.”

Based on Article 50 aforementioned, it was the contention of the learned counseal
for the pefiioners, that the Constitution itself mandates a separate judicial
hierarchy of courts distinct from the executive.

26, Coupled with the above mandate, it was the contention of the learned
counsel for the petitioners, that the provisions of the Income Tax Act the
Customs Act, and the Excise Act prior to independence of this country, and even
thereafter, vested the High Courts with an exclusive jurisdiction to settle
‘guestions of law™ emerging out of tax disputes. It was further contended, that
even after the enforcement of the Constitution, with effect from 26.11.1949, the
adjudicatory power fo decide substantial guestions of law, continued to  be
vested in the High Courts, inasmuch as, the jurisdictional High Courts continued
to exercise appellate [urisdiction. The position has remained unaltered till date.
[t is, therefore, the contention of the learned counsel for the petitioners, that
historicaily, constitutionally and legally, the appeliate jurisdiction in direct/indirect
tax matters, has remained with the High Courts, and it is not permissible either by
way of an amendment to the Constitution itself, or by enacting a legislation, to
transfer the said appellate jurisdiction exercised by the High Couris to a quasi-

judicial tribunal.
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The third contention:

27.  In the course of the submissions advanced by the learned counsel for the
petitioners on fhe third coniention, wherein it was sought to be submitted, that
“separation of powers”, the “ule of law” and “judicial review” constitute amongst
others, the “basic structure” of the Constitution, it was submitted, that Article
323RB inserted by the Constitution (Forty-second Amendment) Act, 1876 was
violative of the above mentioned componenis of the basic structure of the
Constitution. Article 323B is being extracted hereunder:-

"323B. Tribunals for other matters - (1) The appropriate Legistature
may, by law, provide for the adjudication or trial by tribunals of any
disputes, complaints, of offences with respect to all or any of the matiers
specified in clause {2) with respect to which such Legislature has power {0
make laws.
(2)  The matiers referred to in clause (1) are the folfowing, namely:-
{a) levy, assessment, collection and enforcement of any tax;
(b} foreign exchange, Import and export across customs frontiers;
{¢) industrial and labour disputes;
(d} land reforms by way of acquisition by the State of any estate as
defined in article 31A or of any rights therein or the extinguishment
or modification of any such rights or by way of ceiling on agriculiural
jand or in any other way,
(e) ceiling on urban property;
(fy elections to either House of Parliament or the House or either
House of the lLegislature of a State, hut excluding the matters
referred to in article 329 and articie 3294,
(g) production, procurement, supply and distribution of foodstuffs
(including edible oilseeds and olls) and such other goods as the
President may, by public notification, declare to be essential goods
for the purpose of this articie and control of prices of such goods;
(h) rent, its regulation and control and tenancy issues including the
rights, title and interest of landlords and fenants;
(iy offences against laws with respect to any of the matters specified
in sub-clauses (a) to (h} and fees in respect of any of those matiers;
() any matter incidental to any of the matiers specified in sub-
clauses (a) to (i)
(3} A law made under clause {1} may-
(a) provide for the establishment of a hierarchy of tribunais;
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{b) specify the jurisdiction, powers (inciuding the power to punish for

contempt) and authority which may be exercised by each of the said

fribunais:

(c) provide for the proceduyre {including provisions as to [imitation
and ruies of evidence) to be followed by the said tribunals;

{d} exciude the jurisdiction of ali courts except the jurisdiction of the
Supreme Court under arficle 136, with respect to all or any of the

matters falling within the jurisdiction of the said fribunais;
e} provide for the transfer to each such tribunal of any cases
pending before any court or any other authority immediately before

the establishment of such tribunal as would have been within the
jurisdiction of such tribunat if the causes of action on which such
suits or proceedings are based had arisen affer such establishment:
(f) contain  such supplemental, incidental and conseguential

provisions (including provisions as to fees) as the appropriate

Legistature may deem necessary for the effective functioning of, and
for the speedy disposai _of cases by. and the enforcement of the
grders of, such tribunais.
(4} The provisions of this article shail have effact notwithstanding anything
in any other provision of this Constitution or in any other law for the time
being in force.
Explanation.—In this article, “appropriate Legislature”, in refation to any
matter, means Parliament or, as the case may be, a State Legislature
competent to make laws with respect to such matter in accordance with
the provisions of Part X."

Insofar as the aforesaid provision is concerned it was submitted, that Clause (3)
of Article 323B clearly violated all the above mentioned ingredients of the “basic
structure” theory. In this behalf it was sought to be asserted, that establishment
of a hierarchy of fribunals impiicitly jed to the inference, that the exisfing judicial
process, where adjudication was before a court of law, was to be substituted in
its entirety. Therehy, even the existing appeliate process which was vested in
High Courts was sought to be substituted by fribunals. it was submitted, that
creation of a parallel judiciai sysfem, was alien to the provisions of the
Constitution, which recognized the judiciary as an independent cumponent,.
separate from the éxecutive and the legislature. It was accordingly vehemently
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asserted, that the process of justice was being substituted, by tribunalization of
justice, which was ciearly unacceptable under the Constituticn. Sub-clause (d) of
Articie 323B(3), according to the learned counsel for the petitioners, divested
jurisdiction vested in all civil courts for the adjudication of the matters on the
subjects referred te in Articie 323B({2), including not only the appellate jurisdicticn
of High Courts, bui aisc, the power of “judicial review” vested In High Courts
under Articles 226 and 227, of the Constitution. |t was aiso the contention of the
learnaed counsel for the petitioners, that despite decisions rendered by this Court,
the legisiature has repeated and reiterated what had been feund ic be
unsustainable in law.

28 \While canvassing the aforesaid contention learned counsel for the
petitioners pointed out, ihat the above menticned Article 3238 was introduced by
the Constitution {Forty-second Amendment) Act, 1978, which was part of an
overall scheme, to drastically curtail the power of *judicial review" vested with the
higher judiciary. [t was pointed out, that all other objectionable provisions were
deleted, and powers earlier vested in superior courts were restored. However,
Part XIV A of the Canstitution, inserting Articles 323A and 3238 was allowed to
retnain. It was submitted that Articies 323A and 3238, enabled the creation of
paraliel judiciary under executive control. In order io support his aforestated
contention, learned counsel invited the Court's attention fo the expressicns
“adjudication or trial”, “disputes, complainis or offences”, "transfer of suits or
preceedings”, etc. which could be fashioned in a manner different from that which

presently prevailed. It was pointed cut, that the aforestated mandate contained
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in Article 323B of the Constitution, was incompatible with the "basic structure” of
the Constitution, which mandates “separation of powers”.

29. In view of the aferementicned submissicns, it was the vehement
contention of the learned counsel for the petitioners, that Article 323B(4} should
be struck down. If was submitted, that if the instant prayer af'the petitioners does
nat find favour with this Court, the alternative prayer of the pelitioners was, that
Aricle 323B must be purposefully interpreted, so as to besfow eguivalence
commensurate to the Court sought to be substituted by the tribunal. If was
submitted, that it was imperative fo provide for measures fo ensure
independence in the functioning of tribunals substituting functions carried out by
courts. This could be done, according to learned counsel for the petitioners, by
extending the conditions of service applicable to judges of the court sought to be
substituted. In order to support his aforestated contention, learned counsel for
the petitioners placed reliance on judgments rendered by this Court, faying down
the limits and parameters within which such tribunals could be created. Despite
the declaration of law by this Court it was submitted, that the NTT Act, has been
enacted, which suffers from the same vices, which had already been found to be
unconstitutional. For reasons of brevity, it is considered inappropriate, to refer to
alf the judgments refied upon by the rival parties on the instant issue. Suffice if fo

state, that the same will be examined, only while recording conclusions.

The fourth contention:

30. While advancing the fourth contention, tearned counsel for the pefitioners

referred to various provisions of the NTT Act, which would have the effect of

69
Fage 65




e

compromising the independence of the NTT. We may briefly refer to the
provisions of the said Act, highlighted by the learned counsel for the petitioners,
during the course of hearing, as under:-

(i} First and foremost, reference was made to Section 5 of the NTT Act. The
same is being extracted hereunder:-

“¢  Constitution and jurisdiction of Benches- (1) the jurisdiction of the

National Tax Tribunal may be exercised by the Benches thereof to be

constituted by the Chairperson.

(2) TIhe Benches of the National Tax Tribunal shall ordinarily sit at any

place in the National Capital Territory of Delhi of such other places as the

Ceniral Government may. in consultation with the Chairperson, notify:
Provided that the Chairperson may for adequate reasons permit a

Bench to hold its temporary sitting for a period not exceeding filteen days

at a place other than its ordinary place of seat.

(3)  The Central Government shall notify the areas in relation 1o which

each bench of the National Tax Tribunal may exercise its jurisdiction.

(4) The Central Government shall determine the number of Benches

and each Bench shall consist of two members.

(5)  The Central Government may transfer a Member from headquariers

of one Bench In one State to the headguarters of another Bench in ancther

State or to the headquarters of any other Bench within a State:

Provided that no member shall be transferred without the concurrence of

the Chairperson.”

Referring to sub-section (2} of Section 5 it was sought fo be asseried, that
benches of the NTT are ordinarily to function in the National Capital Territory of
Deihi. This according to the leamed counsel for the petitioners, would deprive
the litigating assessee, the convenience of approaching the High Court of the
State to which he belongs. In this behalf it was sought to be asserted, that in
every tax related dispute, there is an asseessee on one side, and the Revenue
on the other. Accordingly, if the NTT is mandated to sit ordinarily in the National
Capital Territory of Delni, assessees from far flung States would have o suffer

extreme hardship for the redressal of their grievance, especially at the appellaie
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stage. Besides the hardships, it was pointed out, that each asseessee would be
subjected to unfathomable financial expense. Referring to sub-section (&) of
Section 5 of the NTT Act, it was the submission of the iearned counse! for the
petitioners, that the Central Government was vested with the power fo transfer a
Member from the headguarters of one bench in one State, to the headquarters of
another bench in another State. it was alse open to the Central Government to
transfer a Member from cne bench to another bench in the same State. it was
submitted, that in case of High Courts, such power is exercised exclusively by
the Chief Justice, in the best interest of the administration of justice. It was
submitted, that the Central Govemmeni, which is a stakeholder, could exercise
the above power of transfer for harassment and exploitation of sitting Members of
the NTT. In other words, an inconvenient Member could be moved away, and
repdaced by one who would tow the desired line.
(il Likewise, learned counse! for the petitioners referred to Section 6 of the
NTT Act o demanstrate, that the same would also have an undermining effect on
the adjudicatory process. Section 6 of the NTT Act is reproduced hereunder:-

“6.  Qualifications for appointment of Chairperson and other Members —

(1)  The Chairperson of the Nationa! Tax Tribunal shall be a person who

has been a Judge of the Supreme Court or the Chief Justice of a High

Court.
{2} A _person shall not be gualified for appgintment as Member unless

he-
{a) s, or bas been, gris eligible to be. a Judge of g High Court; or

{b) s, or has been a Member ¢of the !ncome-tax Appellate

Tribunal or of the Customs. Excise and Service Tax Appellate

Tribunal for at leqst five years ”

Learned counsel for the petitioners pointed ouf, that sub-seciion (2},

aforementioned, laid down the qualifications for appointment as Member of the
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NTT. Referring to clause {a) of sub-section (2} of Section 6 of the NTT Act it was
submitted, that a person who is efigible to be a judge of a High Coutt, is to be
treated as eligible as a member of the NTT. Inviting our attention to Asticle 217
of the Constitution it was submitted, that a person who is a citizen of India and
has, for at least 10 years, nracticed as an Advocate before ohe or the other High
Court, has been treated as eligible for being appointed as a Member of the NTT.
Referring to Section 8 of the NTT Act it was pointed out, that a Member of the
NTT is provided with a tenure of five years, from the date of his appointment as
Member of the NTT. it was pointed out, that in terms of Articie 217 of the
Constitution, a person wouid easily become efigible for appointment as a judge at
or around the age of 35-40 years, and as such, if he is assured a tenure of only
five years, it wouid not be possibie for him to discharge his duties without fear or
favour. inasmuch as, he wouid always have a farking uncerainty In his mind
ahout his future, after the expiry of the nrescribed term of five years, in the event
of not being granted an extension. Relying on clause {b) of Section 6(2} of the
NTT Act, it was also the submission of the learned counsel for the petitioners,
that Members of the Appeliate Tribunals constituted under the income Tax Act,
the Customs Act, and the Excise Act, are aiso eligible for being appoinied as
Members of the NTT. [n this behalf it was sought to be asserted, that there are
Accountant Members of the Income Tax Appeiiate Tribunal, who 100 would
become eligible for appointment as Members of the NTT. It was submitted, that
judicial experience on the niceties of law, specially on the different aspecis,

which need to be dealt with while adjudicating tax matters, would hbe alien to
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them, inasmuch as they can only be experts on the subject of accountancy. [t
was pointed out, that the jursdiction vested in the NTT, is an aliernative
jurisdiction {o that of the High Court, and as such, it is difficult to appreciate how
an Accountant Member of the Income Tax Appellate Tribunal can be expected to
discharge duties relating to setffling substantial guestions of law in the manner
Judges of the High Court dispense with the aforesaid responsibilities.

(i}  Leamed counsel for the petitioners then invited our attention fo Section 7
of the NTT Act. The said section is reproduced hereunder:-

“7.  Appointment of Chairperson and other Members - {1} Subject 1o
the provisions of sub-section {2), the Chairperson and every other Member
shall be appointed by the Central Government.
(2) The Chairperson and the other Members shall be appointed by the
Central Government on the recommendations of a Selection Committee
consisting of-

(a) the Chief .Justice of India or a Judge of the Supreme Court

nominated by him;

(b)  the Secretary in the Ministry of Law and Justice {Department

of L egal Affairs);
(¢} the Secretary in the Ministry of Finance {(Department of

Revenue).

{3) No appointment of the Chairperson or of any other Member shall be
invalidated merely by reason of any vacancy or any defect in the
constitution of the Selaction Committee.”

A perusal of sub-section (2) of Section 7 reveals the composition of the selection
committee for selection of the Chairperson and Members of the NTT. it was
sought to be pointed out, that there were two representatives of the executive,
out of three member selection committee, and only one member in the selection
committee was from the judiciary. Accordingly it was asserted, that the two
representatives belonging to the executive would control the outcome of every
selection process. Since the NTT was, an alternative to the jurisdiction eariier
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vested with the High Court, it was syubmitted, that the same process of selection,
as was prevalent for appointment of judges of the High Court, should be adopted
for selection of Chairperson and Members of the NTT. All that is imperative and
sssential is, that the selection process should be the same, as is in place, for the
court sought to be substituted. It was also the contention of the leamed counsel
for the petitioners, that a provision similar to Section 7(2) of the NTT Act, had
peen struck down by this Court, in State of Maharashtra v. Labour Law
Practitioners' Association (supra).

{iv) Learned counsel for the petitioners then invited our attention to Section 8
of the NTT Act. Section 8 is being reproduced hereunder:-

va  Terms of office of Chairperson and other Members - lhe

Chairperson and every other Member shall hold office as such for a term of
five yvears from the date on which he enters upon his office but shall be
eligible for re-appointment:

Provided that no Chairperson or other Member shall hold office as
such after he has attained, -

(a) inthe case of Chairperson, the age of sixty-eight years, and

(b}  in the case of any other Member, the age of sixty-five years.”

According to leamed counsel, & nerusal of Section 8 reveals, that a Chairperson
and a Member of the NTT would hold office for a term of five years, from the date
of his/her appointment to the NTT. It was, however sought to be pointed out, that
a person appointed as such, 18 clearly eligible for reappointment. It was sought
to be asserted, that a provision for reappointment, would itself have the effect of
undermining the independence of the Members of the NTT. 1t was sought to be
asserted, that each one of the appointees o the NTT would be prompted 1o
appease the Revenue, so as to solick reappointment contemplated under

Section 8 of the NTT Act. In this behalf it was submitted, that the fenure of
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appointment to a tribunal, which is to substitute a High Court, should be akin to
that of a judge of High Court.

(v) Our attention was then invifed to Section 13 of the NTT Act, which is
reproduced hereunder:-

“13. Appearance before National Tax Tribunal - {1} A  party fo an

appeal other than Government may either appear in person or authorize
one or more chartered accountants or legal pracilitioners to present his or

its case hefore the National Tax Tribunal.
(2) The Government may authorize one or more legal practitioners or

any of its officers to present its case before the National Tax Tribunal.

Explanation — For the purposes of this Section,-
{a) ‘chartered accountant’” means a chartered accountant as
defined in clause {b) of sub-section {1} of section 2 of the Chartered
Accountants Act, 1949 (38 of 1948) and whe has obtained a
certificate of practice under sub-section (1) of section 6 of that Act;
(b)Y  “legal practitioner” means an advocate, a vakil or any attorney
of any High Court, and includes a pleader in practice.”

[t was submitted, that besides allowing the assessee to represent himself before
the NTT, Section 13 allows him to be represented through ong or more
Charfered Accountants or legal practiioners. Thus far, according to iearned
counsel for the petitioners, there seemed to be no difficulty in Section 13(1) of the
NTT Act. However, allowing “any person duly authorized” by the assessee to
represent him before the NTT, is cleany ununderstandable. 1t was submitied,
that the main function of the NTT would be 1o settle substantial questions of law
on tax issues, and as such, under Section 13{1), it would be open to an assessee
to engage an individual to represent him, even though he is totally ungualiiied in
the fields on which the adjudicatory process is 1o be conducted. Likewise, it is
the contention of the learned counsel for the petitioners, besides legal
practitioners, the Revenue is allowed to be represented through any of its
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officers. It was sought to be asserted, that an understanding of the text of the
provigion is one thing, whereas interpreting it in the contemplated context, quite
another. As such, it was submitied, that officers of the Revenue, who lack in
interpretative skills, would be wholly unsuiied for representing the Revenue

before the NTT.

Submissions in opposition, by the respondentsfinterveners.

e L e —_—

The first contention:

31. In response to the first contention, namely, that the reasans for setting up
the NTT were fallacious and non-existent, and as such, the legislative enactment
under reference creating the NTT as an independent appellate forum fo decide
appeals on “substantial guestions” of law, from orders passed by the Appellate
Tribunals constituted under the income Tax Act, the Customs Act, and the Excise
Act deserves o be set aside; it was the contention of the learned counsel for the
respandents, that the submissions advanced at the hands of the petitioners, were
premised on an improper understanding of the factual background. In this
behalf, it is sought to be asserted, that the tax receipis are the primary source of
revenue in India. The Government of India meets its budgetary requirements
from revenue receipts. 1t is sought to be explained, that tax is collected by an
established administrative and legal structure. On the ane hand, while fastening
of a tax liability would reduce the profits of an assessee, it would enhance the

revenue receipts of the Government. On the other hand, exemption from a {ax
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[fability would increase profits of an assessee, but would reduce the revenue
receipts of the Government. In view of the above profit and loss scenario,
administration of tax loss, has an inherent tendency to result in disputes and
litigation. The process of litigation is primarily based on adoption of innovative
means of inferpretation of law, both by the revenue and by the tax payers. As a
result, significant amount of time is spent, on long drawn ktigation, wherein tax
payers and the Government lock homs against one another, Naturally, this
impacts revenue earmnings as levy of tax of thousands of crores of rupees,
remains embroited in such Bfigation. [t was sought to be pointed out, that as per
the Centre for Monitoring Indian Econiomy Database, indian companies have a
vast amount [ocked in disputed taxes, As per the above report, during the
Financial Year 2011-2012; 30 companies that make up the Bombay Stock
Exchange sensex, had money locked in disputed taxes estimated at Rs.42,388
crores. The above disputed tax Hability, according to the learned counsel for the
respondents, was a 27% increase from the amount of the preceding year, which
was estimated at Rs.33,338 crores,

32.  In respect of disputes on direct taxes, it was submitfed, that in a written
reply submitted by the Minster of State for Finance, the Lok Sabha was informed
in April, 2012, that 5,943 tax cases were pending with the Supreme Court, and
30,213 direct tax cases were pending with High Courts. [t was submitted that the
Lok Sabha was additionally informed, that the disputed amount of tax, at various
levels, was estimaied at Rs.4,26,741 crores, as on 31.12.2011. [f was further

sought to be asserteqd, that in the preceding year, the estimate in respect of the
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disputed amount al various levels, was to the tune of Rs.2 43,603 crores.
Accordingly it was sought to be pointed out, that with each sticceeding year, not
only the tax reiated litigation was heing progressively enhanced, there was also a
significant increase in the finance biocked in such matters.

33 |t was likewise poinied out, that the number of cases involving levy of
indirect taxes, projected a similar unforiunate reflection. In this behalf, it was
sought to be pointed out, that as on 31.12.2012, the number of pending customs
disputes were approximately 17,800, wherein an amount of approximately
Rs.7.400 crores was involved. Insofar as the number of pending central excise
cases as on 31.10.2012 is concerned, the figure was approximately 19,800 and
the amount invoived was approximately Rs.21,450 crores. By adding the figures
reflected hereinabove, in respect of the disputes perfaining to indirect taxes, it
was suggested that a totai of about 37 600 cases were pending, invalving an
amount of approximately Rs.28,850 crores. Additionally it was submitied, that
out of the 17,800 customs cases, approxi mately 8,300 cases had been pending
for adjudication for periods ranging from one io three years, and approximately
2.800 customs cases had been pending adjudication for over three years.
| ikewise, out of the 19,800 central oxcise cases, 1,600 cases were pending for
decision for a period between one o three years, and 240 cases had been
pending for decision for over three years.

34. it was pointed out at the behest of the respondents, that severai reasons
contributed fo the prolonged continuation of tax disputes. The main reason

nowever was, that there was a iack of clarity in law in tax litigation. It was
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submitted, that the above lack of darity resulted in mulfiple interpretations.
Added to that, according fo the learmed counsel for the respondents, existence of
multiple appellate levels, and independent jurisdictional High Courts, resulled in
the existence of conflicting opinions at various appellate forums across the
country, contributing in unfathomable delay and muitiplicity of proceedings.

35. Based on the factors narrated above, it was the submission of the [eamed
counsei for the respondents, that the burden of high voiume of disputeé had had
the effect of straining the adjudicatory, as well as, the judicial system. if was
pointed out, that the judicial system was already heavily burdened by the weight
of significant number of unresoived cases. [t was submitted, that the addition of
cases each year, added not only to the inconvenience of the taxpayer, but also to
the revenue earned by the government. |t was pointed out, that the instant state
of affairs created an uncertain and destabilized business envirgnment, with
taxpayers not being able to budget, for tax costs. importantly such uncertainty,
according to the learned counsel, emerged out of the two factors. Firstly, the law
itself was complex, and therefore, uncerfain. And secondly, for an interprefation
of the [aw to achieve a degree of certainty at the Supreme Court leve!, required
several rounds of litigation. I was submitted, that in view of the above, the
current scenario called for reforms in the dispute resolution mechanism, and the
infroduction of, conscious practices and procedures, aimed at limiting the
initiation, as welfl as, the prolongation of fax disputes. It is, therefore, the

submission of the learned counsel for the respondents, that the assertions made
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at the hands of the petitioners, while projecting the first coniention, were wholly

misconceived, and as such, are liable to be rejected.

The second coniention:

368, In response to the second contention, namely, that it is impermissible for
the legisiature to abrogate the core judicial appeilate functions, traditionally
vasted with the High Court, or that it is impearmissibie to vest the same with an
independent, paralle] quasi-judicial hierarchy of tribunals, it was submitied, that
the petitioners had not been able 10 appreciate the matter in it correct
perspective. It was pointed out, that the NTT Act is a legislation which creates an
appellate forum, in a hierarchy of fora, as a remedy for veniiiation of grievances
emerging out of taxing statutes. To fully appreciate the purpert of the special
remedy created by the statute, the nature of the right and/or the iiability created
by the taxing statutes, and the enforcement for which these remediss have been
provided, needed to be understood in the correct perspective, Accordingly, in
order to debate the rightful cause, learned counsel drew our attention to the
propesition, in the manner, as was understood by the respondents. The
submissions advanced in this behaif are being summarized hereinafier.

27 it was the contention of the learned counsel for the respondents, that the
Income Tax Act, the Customs Act, and the Excise Act as alsp, other taxing
stalutes create a statutory liability. The said statutory liability has no existence,
de hors the stafute itself. The said statutory liability, has no existence in common
lave. It was further submitted, that it had been long wel settied, that where a right

to piead liability had no existence in common law, but was the creation of a
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statute, which simultanecusly provided for a special and particular remedy for
enforcing it, the remedy provided by the stafufte was bound to be followed. In
| respect of such statutory liability, it was not competent for the party to proceed,
by action at common iaw. in this behaif, cur attention was invited to the
observations recorded by this Court in Dhulabhai v. State of M.P. (1868} 3 SCR

662 wherein the Court cbserved as under:

“8. The guestion that arises in these appeals has been befare this Court
in relation to other statutes and has been answered in different ways.
These appeais went before a Divisional Bench of this Court but in view of
the difficuity presented by the earlier rulings of this Court, they were
referred to the Constitution Bench and that is how they are before us, At
the very start we may observe that the jurisdiction of the Civil Couris is all
embracing except to the extent it is exgluded by an express provision of
iaw oy by clear intendment arising_from such jaw. This is the purport of
Section 9 of the Code of Civil Procedure. How Section 3 operates is
perhaps best Hiustrated by referring to the categories of cases, mentioned
by  Willes,J. in  Woiverhampton New  Walerworks Co. v.
Hawkesford, [1858] 6 C.B. (NS) 336 - They are !
"One is where there wasg a liabiiity existing at common law, and that
ilability is affirmed by a statute which gives a special and peculiar
form_of remedy different from the remedy which existed at common
law. there, untess the siatute contains words which expressiy or by
necessary implication exclude the gcommon law remedy the party
suing has his election o pursue either that or the statutory remedy.

The second class of cases is, where the statue gives the right to sue

merely, but provides, no pardicular form of remedy: there. the party
can only proceed by action at common law. But there is a third class,
viz.. where a liability not existing at common law is created by a
statute which at the same time gives a special and particular remedy
for enforcing if......... The remedy provided by the statute must be
followed and it is not competent to the party to_pursue the course
applicable 1o cases of the second class.™
This view of Willes, J. was accepted by the House of Lords in Neville v.
London 'Express’ Newspaper Ltd,, [1919] A.C. 368.
HHK XXX XXX
35. Netither of the two cases of Firm of luri Subayya or Kamla Mills can
be said to run counter to the series of cases earlier noticed. The result of
this inguiry into the diverse views expressed in this Court may be stated
as follows -
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(1) Where the statute gives a finality to the orders of the_special
tribunals the Civil Courts’ jurisdiction must be held to be excluged if
thare is adequaie remedy to do what the Civil Courts would normally
do in a suit. Such provision, however, doas not exclude those cas2s
where the provisions of the particular Act have not been compliad
with or the statutory tribunal has not acted in conformity with the
fundamental principles of judicial procedure.

(2) Whare thefe is an express bar of the jurisdiction of the court. an
examination of the scheme of the particular Act to find the adequacy
or the sufficiency of the remedies provided may be ralevant but is
not decisive to sustain the jurisdiction of the civil court.

Where there is no _express exclusion the examination of the
ramedies and the scheme of ihe paricular Act to find_out_the
ntendment becomes necassary and the rasult of the_inquiry may be
decisive. jn tha latter case it is necessary lo sge if the siatuie creates
2 special right or a liability and providas for the determination of the
right_or lability and further lays down that all guestions about the
said roht and lighility shall be defermined by the tribunals so
constituted,_and whether remadies normally associated with actions
in Civil Courts are prescribed by the said statue of not.

(3} Challenge to the provisions of the particular Act as ultra vires
cannot be brought before Tribunals constituted_under that Act. Even
the High Court cannot go _into that gquaston on a revision of

reference from the decision of the Tribunals.

(4} When a provision I8 already declared unconstitutional or the
constitutionality of any provision is to be challenged., a suit is open. A
writ of certiorari may include a direction for refund if the claim is
ciearly within the time prescribed by the Limitation Act but it is not &
compulsory remedy fo replace a suft,

(5) Where the particular Act containg no machinery for refund of tax
collected in excess of constitutional limits of illegally collected a suit
lies. :

(8} Questions of the correctness of the assessment apart from its
constitutionality are for the decision of the authorities and a civil suit
does not lie if the orders of the authorities are daclared to be final or
there is an express prehibition in the particular Act. In either case the
scheme of the particular Act must be examined because it is a
relevant enguiry.

{7) An exclusion of the jurisdiction of the Civil Court is not readily o
he infarred unless the conditions above set down apply.”

38 In addition o the above submissions, it was sought to be asserted that the

Income Tax Act expressly barred the jurisdiction of civil courts. Reference in this
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hehalf was made to Section 293 of the Income Tax Act, which is being extracted

hereunder:

"293. Bar of suits in civil courts. — Ng_suit ghall be breught in any civil court
to set aside or medify any proceeding taken or order made under this Act,
and no prosecution, suit or ofther proceeding shall lie against the

Government or any officer of the Government for anything in goed faith
done or infended {o be done under this Act.”

39. i has been further held by this Court following the dictum at Barraclough v,
Brown (18%7) AC 615, that if a statute confers a right and in the same breath
provides for enforcement of such right the remedy provided by such a statute is
an exclusive one. Applying this doctrine, in Premier Automobiies v. Kamiekar
Shantaram Wadke, {1878) 1 SCC 496 at 513, this Court held as under;

"23. To sum up, the principles applicable to the jurisdiction of the Civil

Court in relation to an industrial dispute may be stated thus:
(1) K the dispute is not an industrial dispute, nor does it relate to

enforcement of any other right under the Act the remedy lies anly in the
civil Court.

(2) If the dispute is an industrial dispute arising out of a right or lability

under the general or common [aw and not under the Act, the jurisdiction of
the civil Court is gslternative, leaving it fo the election of the suitor

concernad o choose his remedy for the relief which is competent ic be
granted in a parficuiar remedy.

(3) If_the indusirial dispute relates to the enforcement of 3 right or an
obligation created under the Aci, then the only remedy available to the
suitor is to get an adjudication under the Aci.

(4) If the right which is sought fo be enforced is a right created under the
Act such as Chapter VA ithen the remedy for itg enforcement is either
Section 33C or the raising of an industrial dispute, as the case may be.”

In paragraph 12 of the Premier Automobifes case (supra), this Court quoted the
words of Lord Watson in Barraclough v. Brown (supra) to the following effect:

‘the right and the remedy are given uno flatu and the cne cannot be
disassociated from the other”

[arlr)
Lak
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40. i is for this reason, according fo learned coungel for the regpondents, that
civil courts, even the High Court having ariginal jurisdiction, wouid not gntertain
suifs an matters covered by such special staiuies creating rights and providing
remedies. [See Argosam Finance Co. Ltd. v. Oxby (1964) 1 All E.R. 791 at 7U6-
HI.
“The principle underiying those passages seem to me io be applicable o
the present case Seclion 341 of the income Tax Act, 1952, canfers the
right, the right to an adjustment tax liability by reference to loss; that right
does not exist independently of the section; the section una fiatu in the
breath gives a specific remedy and appoinis a specific tribupal for its
enforcement. namely the General Commission or Special Commissioners.
in those circumstances in my judgment, the taxpayer must resort {o that
remedy and ‘hat tribunai. In due course if dissatisfied with the decision of
the commissioners concerned he can appeal 0 the high court by way

Case Stated. but any original jurisdiction of the high court by declaraiion or
atherwise, is, in my judgment, excluded.”

The contentions of the petitioners, that substituting Section 260A of the Income
Tax Act and divesting the High Court of the appellate remedy and vesfing itin the
NTT, is uncanstitutional as it consiiiuies an inroad into the principles of the rule of
law and independence of judiciary, according io learned counsel, are faliacious.

41. According to the learned counsel for the respondents, the fallacy in the
peiitioners’ argument ig, that they are overiooking the fact that ag far as the NTT
Act is concerned. there is no common law remady which has now been divested.
Section 260A of the Income Tax Act and Section 35(g), (h), {i} of the Excise Act
were all staiutorily vesied appeals, in the High Court, and as such, as has been
held in the abave mentioned cases ¢an be compietely divested. According to
learned counsel, the NTT Act, was on a surer and sounder footing, than the
provisions of the Companies Act, which came up for gonsideration in Unian of
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india v. Madras Bar Association, (2010} 11 SCC 87. Accordingly, as no common

law remedy has been substituted under the present Act, it was submitted, that

the contentions advanced on behalf of the petitioners had no legs to stand. Even

when the Companies Act set up, the Company Law Tribunal and the Company

Law Appeliate Tribunal, substituting the jurisdiction of the High Courts, this Court

in Union of india v. Madras Bar Association {(supra), held that the said provisions

were valid and were not unconstitutional. This Court held as under:

42.

“87. The Constitution contemplates judicial power being exercised by both
courts and fribunals. Except the powers and jurisdictions vested in superior
courts by the Constitution, powers and jurisdiction of courts are controlled
and requiated by Legislative enactments. The High Courts are vesied with
the jurisdiction {o_entertgin and hear appeals, revisions and refersnces in
pursuange  of provisions  contained in  severai  specific  iegisiafive

enactments. If jurisdiction of the High Courts can be created by providing
for_appeals, revisions and references to _be heard by the High Courts,
furisdiction can aiso be taken away by deieting the provisions for appeals,
revisions or references. it also follows that the legisiature has the power to
create ftribunals with reference to specific enactments and confer
jurisdiction an them to decide dispuies in regard {0 matiers arising from
such special enactments, Therefore it cannot be said that legislature has
no power to fransfer judiciai funciians traditionally perfarmed by courds fa
tribunals.”

88. The argument that there cannot be “whoie-sale transfer of powers” is
misconceived. [t is nobody's case that the entire functioning of courts in the
country is transferred to tribunais. The competence of the Parliament {o
make a law creating tribunais to deal with disputes arsing under gr relating
to a particular sfatute or statutes cannot be disputed. When a Tribunal is
constituted under_the Companies Act, empowered to deal with disputes
arising under the said Act and fhe stafute substitutes the word “Iribynal” in
place of “the High Court” necessarily there will be “whole-saie transfer” of
company iaw matters to the irlbunals. if is an inevitabie consequence of

creation of a tribunal, for such disputes.  and will no way_affect the validity

of the law creating the fribunal.”

Similarly, statutory pravisions praviding for a revision to the Disiric Judge,

with the finality clauses, have been interpreted to exclude the revisionary powers
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of the High Court under Section 115 of CPC. in this behalf reference was made
to, Aundal Amma! v. Sadasivan Piiai, (1887} 1 SCC 183, wherein it was held as
under:

“15. Under the scheme of the Act it appears that a jandiord who wants
eviction of his tenant has to move for eviction and the case has to be
disposed of by the Rent Control Court. That is provided by Sub-section(Z)
of Section 11 of the Act. From the Rent Confrol Court, an appeal fies to the
Appeliate Authority under the condifions laid down under Sub-section {13k
of Section 18 of the Act. From the Appellate Authority a revision in certain
circumstances lies in case where the appeitate authority is a Subordinate
Judge to the District Court and in other cases to the High Court. in this
case as menioned hereinhefore the appeal iay from Rent Controi Coutt to
the appellate authority who was the Subordinate Judge and therefore the
revision lay to the District Judge. indeed it is indisputed that the
respondent has in this case taken resort to afl these provisions. Afier the
dismissal of the revision by the District Judge from the appeliate decision
of the Subordinate Judge who confirmed the order of the Rent Coniroller,
the respondent-landlord chose again o go before the High Court under
Section 115 of the CPC. The guestion, is, tan he have a second revision
to the High Court? Shri Poti submitted that he cannot. We are of the
opinion that he is right. This position is clear if Sub-section (5) of
Section 18 of the Act is read in conjunction with Section 20 of the Act. Sub-
section (5) of Section 18, as we have noted hereinbefore, clearly stipuiates
that the decision of the appeliate authority and subject to such decision, an
order of the Rent Controlier 'shall be final and 'shali not be liable to be
calied in question in any court of law’, except as provided in Section 20. By
Section 20, a revision is provided where the appellaie authority is
Subordinate Judge to the District Judge and in other cases, that 18 to say,
where the appeliate authority is District Judge, to the High Court. The
ambits of revisiona! powers are weii-settied and need not be re-stated. it is
inconceivable to have two revisions. The scheme of the Act does nof
warrant such a conciusion. In our opinion, the expression 'shalt be finai' in
ihe Act means what it says.

20. The leamed judge referred to the decision of the Jugicia! Committee in
the case of Maung Ba Thaw and Anr —Insolvents v. Ma Pin, AR 1934 PG
31 The iearned judge also referred to a decision of this Court in Souih
Asia Industries {P) Lid. v. 8.B. Sarup Singh and Ors. (supra). The learned
judge conciuded that so long as there was no specific provision in the
statute making the determination by the District Court final and exciuding
the supervisory power of the High Court under Section 115 of the CPC, it
had to be heid that the decision rendered by the District Court under
Section 20(1) of the Act being a dacision of a court subordinate o the High
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Court to which an appeal lay fo the High Court was liable fo be revised by
the High Court under Section 115 of the CPC. In that view of the matter,
the Full Bench rejected the view of the division bench of the Kerala High
Court in Kurien v. Chacko [1960] KLT 1248. With respect, we are unable {o
sustain the view of the Full Bench of the High Court on this aspect of the
matter. In our opinion, the Full Bench misconstrued the provisions of
subsection (5) of Secton18of the Act. Sub-secton (3) of
Section18 clearly states that such decision of the appeliate authority as
mentioned in Section 18 of the Act shall not be liable to be questioned
except in the manner under Section 20 of the Act. There was thereby an
implied prohibition or exclusion of a second revision under Section 115 of
the CPC to the High Court when a revision has been provided under
Section 20 of the Act in question. When Section 18(5) of the Act
specifically states that “shall not be liable to be called in question in any
Court of [aw" except in the manner provided under Section 20, it cannot be
said that the High Court which is a court of law and which is a civil court
under the CPC under Section 115 of the CPC could revise again an order
once again after revision under Seclion20 of the Act. That would mean
there would be a frial by four courts, that would be repugnant to the
scheme manifest in the different sections of the Act in question. Public
policy or public interest demands curtailment of law's delay and justice
demands finality within quick disposal of case. The language of the
provisions of Section 18(5} read with Section 20 inhibits further revision.
The courts must so construe.”

Likewise, our attention was invited to Jetha Bai and Sons v. Sunderdas Rathenat
(1988} 1 SCC 722, and refiance was placed on the foliowing:

“15. Even without any discussion it may be seen from the narrative given
above that there is really no conflict between the two decisions because
the provisions in the two Acts are materially different. However, to clarify
matters further we may point put the differences between the two Acts in
greater detall and clarity. Under the Kerala Act, against an order passed by
a Rent Control Court presided over by a District Munsif, the aggrieved
party is conferred a right of appeal under Section 18. The Appsilate
Authority has o be a [udicial officer not below the rank of a subordinate
Judge. The appeliate Authority has been conferred powers co-extensive
with those of the Rent Control Court but having over-riding effect. Having
these factors in mind, the Legisiature has declared that in so far as an
order of a Rent Control Court Is concemed it shali be final subject only to
any modification or revision by an Appellate Authority; and in so far as the
Appellate Authority is concerned, its decision shall be final and shall not be
ligble to be called In guestion in any Court of [aw except as provided in
Section 20. As regards Section 20, a division of the powers of revision
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exercisable thereunder has been made between the High Court and the
District Court. In all those cases where a revision is preferred against a
decision of an Appellate Authority of the rank of & Subordinaie Judge
under Section 18, the District Judge has been constituted the revisional
authority. !t is only in other cases i o. where the decision sought to be
ravised is that of a judicial officer of a higher rank than a Subordinate
Judge, the High Court has been constituted the Revisional authority. The
revisional powers conferred under Section 20, whether it be on the District
Judge or the High Court as the case may be are of greater amplitude than
the powers of revision exercisable by a High Court under
Section 115 Code of Civil Procedure Under Section 20 the Revisional
Authority is entitled to satisfy itself about the legality reguiarity, or propriety
of the orders sought 10 be revised. Not only that, the Appellate Authority
and the Revisional Authority have been expressly conferred powers of
remand under Section 20A of the Act. Therefore, a party is afforded an
opportunity to put forth his case hefore the Rent Contro! Court and then
pefore the Appellate Authority and there after if need be before the Court
of Revision viz. the District Court if the Appellate Authority is of the rank of
4 Subordinate Judge. The Legislature in its wisdom has thought that on
account of the ample opportunity given to a party fo put forth his case
before three courts, viz. the Trial Court, the Appellate Court and the
Revisional Court, there was no need 1o make the revisional order of the
District Court subject to further scrutiny by the High Court by means of a
saecond revision either under the Act or under the Code of Civil Procedure.
It has been pointed out in Aundal Ammal's case {(supra) that the full Bench
of the Kerala High Court had failed fo construe the terms of
Section 20 read with Section 18(5}in their proper perspective and this
failing had effected its conciusion According to the Full Bench, a revisional
order of a District, Court under Section 20 laid itself open for further
challenge to the High Court under Section115 Code of Civil Procedure
because of two factors viz. (1) there was No mention in the Act that the
order would be final and (2} there was no provision in the Act for an appeal
being filed against a revisiona! order under Section 20. The full Bench
failed 1o notice certain crucial factors. In the first place, Section20is a
composite section and refers to the powess of revision exercisable under
that Section by a District Judge as well as by the High Court. Such being
ihe case if it is o be taken that an order passed by a District Court unger
Section 20 will not have finality beCause the Section does not specifically
say so, then it will follow that a revisional order passed by the High Court
under Section20 (1}alse wili not have finality Surely it cannot be
contended by anyone that an order passed by a High Court in exercise of
its powers of revigion under Section 20 (1) can be subjected to further
revision because Section 20(1) has not expressly conferred finality to an
order passed under that Section. Secondly, the terms of Section 20
{1) have to be read in conjunction with Section 18(5}. Section 18(5) a8
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already seen, declares that an arder of a Rent Contral Court shall be final
subject to the decision of the Appellate Authority and an order of an
Appellate Authority shall be final and shall not be liable t0 be called in
guestion in any court of law except as provided for in Section 20, When the
Legislature has declared that even an order of the Rent Contral Court and
the decision of the Appellate Authority shall be final at their respective
stages unless the order is modified by the Appellate Authority or the
Revisional Authority as the case may be, there is no necessity for the
legisiature to declare once ever again that an order passed in revision
under Section 20{1) by the District Judge or the High Courf as the case
may be will also have the seal of finality. The third aspect is that the
Legisiature has not merely conferred finality {0 the decision of an Appellate
Authority but has further laid down that the decision shail not be liable fo
be called in guestion in any court of law except as provided for in
Section 20. These additional words clearly spell out the prohibition or
exciusion of a second revision under Section 115 Code of Civil Procedure
to the High Court against a revisional order passed by a District Court
under Section 20 of the Act. This position has been succinctly sef out in
para 20 of the judgment in Aundal Ammal's case {supra). As was noticed
in Vishesh Kumar's case, the intent behind the bifurcation of the jurisdiction
i5 o reduce the number of revision pefitions filed in the High Courf and for
determining the legisiative intenf, the Court must as far as possibie
construe a statute in such a manner as would advance the object of the
legisiation and suppress the mischief sought to be cured by it.”

Most importantly, a nine-Judge constitution bench judgment of this Court,

in Mafatial Industries v. Union of India (1997) 5 SCC 536, while dealing with the

validity of Section 11B(3) of the Excise Act, held as follows:

"77. Hereinbefore, we have referred to the provisions refating to refund
¢gbtaining from fime {0 time under the Central Excise and Salf Act. Whether
it is Rule 11 (as it stocd from time to time) or Seclion 11-B (as it obiained
before 1991 or subseguent thereto), they invarably purported o be
exhaustive on the question of refund. Rule 11, as in force prior to August
8, 1977, stated that "no duties and charges which have been paid or have
heen adjusted. .shall be refunded unless the claimant makes an
application for such refund under his signafure and lodges it to the proper
officers within three months from the date of such payment or adjustment,
as the case may be". Rule 11, as in force between 6.8.1977 and
17.11.1980 contained Sub-rule (4) which expressly declared : "{4) Save as
otherwise provided by or under this rule, no claim of refund of any duty
shall be enterfained”. Section 11-B, as in force pricr to April 1991

contained Sub-section (4) in identical words. It said : "(4) Save as
otherwise provided by or under this Act, no claim for refund of any duty of
89
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excise shall be entertained”. Sub-section (9) was more specific and
emphatic. !f said:
"Notwithstanding anything contained in any other law. the provisions
of this Section shall also apply to a claim for refund of any amount
collected as duty of excise made on the ground that the goods in
respect of which such amount was collected were not_excisable or
were entitied to_exemption from dufy and no court shall have any
jurisdiction in respect of such claim.”
It started with a non-obstante clause; i took in every kind of refund and
every claim for refund and it expressly barred the jurisdiction of courts in
respect of such claim. Sub-section (3) of Section 11-B, as it now stands,
i¥s to the same effect - indeed, more comprehensive and  all-
encompassing. It says:
"(3) Notwithstanding anything 1o the contrary contained in_any

judgment, decree, order or direction of the Appeliate Tribuhal or any
court or in any other provision of this Act or the rules made_
thereunder or in_any law for the time beind in force, no refund shall
be made except as provided in sub-section”.
The janguage could not have been more specific_and emphatic, The
exclusivity oF the provision refating fo refund is_not only express and
unarbiquous but is in addition o the aeneral bar arising from the fact that
the Act creates new rights and liabilities and alsc _provides forums and
procedures for ascerfaining and adiudicating those rights and liabilities and
all other incidental and anciligry matters, as wiil be poinied out presently.
This is a bar upon a_bar - an aspect emphasised in Para 23 (supra), and
has to be respected s¢ long as i+ stands. The validity of these provisions
has never been seriously doubted. Even though in certain writ petitions
now before us, validity of the 1881 (Amendment) Act including the
amended Section 11-B is questioned, no specific reasons have bheen
assigned why a provision of the nature of Sub-section (3} of Sectionii-
B (amended} is unconstitutional. Applying the propositions enunciated by a
seven-Judge Bench of this Court in Kamala Mills case, AIR 1985 SC 1942,
# must be heid that Section 11-B {both before and after amendment) is
vaiid and constitutional. in Kamala Mills, this Court upheid the
constifutional validity of Section 20 of the Bombay Sales Tax Act (set out
hereinbafore} on the ground that the Bombay Act contfained adequate
provisions for refund, for appeal, revision, rectification of mistake and for
condonation of delay in filing appealfrevision. The Court pginted ouf thai
had the Bombay Act not provided these remedies and vet barred the reson
o civil cour, the consiitutionality_of Section 20 may _have been in_serious
doubt. but since it does provide such remedies, its validity was beyond
challenge, 1o repeat - and it is necessary to do so - s¢ long as Section 11-
B is constitutionally valid, it has to be followed and aiven effect to. We can
see no reason on which the constitutionality of the said provision - or a
similar provision - can be doubted. It must _also be remembered ihat
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Central Excises and Salt Act is a special enactment creating new and
spacfal obligations and rights,_ which at the same ftime prescribes the

progedure for levy, assessmeni, collection, refund and all other incidental
and ancillary provisions. As peointed out in the Statement of Objects and
Reasons appended to the Bil which became the Act, the Act along with
the Rules was intended to "form a complete cenfral excise code”™. The idea
was "to consolidate in a single enactment all the laws relafing to central
duties of excise". The Act is a self-contained enactment. it contains
provisions for collecting the taxes which are due according to law but have
not been collected and also for refunding the taxes which have been
collected contrary to law, viz., Sections 11-A and 11-B and ifs allied
provisions, Both provisions contain a uniform rule of limitation, viz., six
months, with an exception in each case. Sections 11-A and 11-B are
complimentary to each other. To such a situation, Proposition No. 3
enunciated in Kamala Mills becomes applicable, viz., where a statute
creates a special right or a lisbility and also provides the procedure for the
determination of the right or liability by the Tribunals constituted in that
behalf and provides further that all questions about the sald right and
lfability shall be determined by the Tribunals so constituted, the resort to
civil court is not available -except to the limited extent pointed out in
Kamala Wills. Central Excise Act specifically provides for refund. It
expressly declares that no refund shall be made except in accordance
therewith. The jurisdiction of a civil Court is expressly barred - vide Sub-
section (5) of Section 11-B, prior to its amendment in 19881, and Sub-
section (3) of Section 11-B, as amended in 1891. it is relevant to notice
that the Act provides for more_than one appeal aqainst the orders made
under Section 11-B/Rule 11. Since 1981, an appeal is provided to this
Court also from the orders of the_ Tribural. While Trnbunal is not a3
departmental organ, this Court is a civil court. in this view of the matter and
the express and addifional bar and exclusivity contained in Ruie
11/Secticn 11-B. at all points of time, it must be held that any and_every
ground including the wviolation of the principies of nafural justice and
nfraction of fundamental principles of judicial procedure can be urged in
these appeais, obviating the necessity of a suit or a writ petition in matiers
refating to refund. Once the constitutionality of the provisions of the Act
inciuding the provisions relating to refund is beyond question, they
constifute "law” within the meaning of Ardicle 265 of the Constitution. It
follows that any action taken under and in accordance with the said
provisions would be an action taken under the "authority of law" within the
meaning of Aricle 265. In the face of the express provision which
expressly declares that no claim for refund of any duty shall be entertained
except in accordance with the said provisions, it is not permissible to resort
to Seclion 72 of the Contract Act to do _precisely that_which is exprassly
prohibited by the said provisions. In other words, it is not permissible fo

claim refund by invoking Section 72 as a separate and _independent
g
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remedy when such a_course is expressly barred by the provisions in the
Art viz.. Rule 11 and Section 11-B. For this reason, a suit for refund would
also not lie. Taking any other view would amount to nuilifying the
provisions in Ruie 11/Section 11-B, which, it needs no emphasis, cannot
be done. it therefare, follows that any and every ciaim for refund of EeXCise
duty can be made oniy undef and in accordance with Rule 11 or
Section 11-B, as the case may be, in the forums provided by the Act. No
suit can be fiizd for refund of duty invoking Section 72 of the Contract Act.
So far as the jurisdiction of the High Court under_Article 226 - or for that
matter. the iurisdiction of this Court under Articie 32 - is_concerned, it is
obvious that the provisions of the Act cannot_bar and curiail these

ramedies. it is, however, egually obvious that while exercising the power
under Articie 226/Article 32, the Court would certainly take note of the
leqislative intent manifested in the provisions of the Act and would exercise
their iurisdiction consistent with the provisions of the enactment.”

It was submifted, that a perusai of the above paragraph shows, that this Court
noticed, that against the order of the tribunal an appeal was provided for o this
Court. The Court deciared, that the tribunal was not a departmental organ and
the Supreme Court was a civil court as it was hearing a statutory appeal. More
importantly it heid, that every ground inciuding violation and infraction of judiciat
procedure could be urged in these appeals, obviating the necessity of a suit or a
writ petition in matters relating 1o refund. This Court took care to hoid, that so far
as the jurisdiction of High Courts under Article 226 or this Court under Articie 32
are concerned. they cannot be curtaiied. it further heid, that it was equaliy
obvious that while exercising the power under Articie 226/32 the Court woulld
certainly take note of the iegisiative intent manifested in the provisions of the Act
and would exercise their jurisdiction consistent with the provisions of the
enaciment. it was accordingly submitted, that in view of the conclusions drawn,
in the above judgment, ali the contentions urged by the pefitioners, needed to be

rejecied.
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The third contention:

44, L earned counsel for the respondents, vehemenily controveried the
submissions advanced at the hands of the petitioners, that the NTT Act was ufira
vires the provisions of the Constitution. Insofar as the instant aspect of the
matter is concerned, learnad counsel for the respondents, first placed reliance on
Arficle 246 of the Constitution. Arficle 246 is heing exiracted hereunder:

“246, Subject-matter of laws made by Parliament and by the Legislatures
of States -~ (1} Notwithstanding anything in clauses (2) and (3],
Parllament has exclusive power to make laws with respect to any of the
matiers enumerated in List | in the Seventh Schedule {in this Constitution
referred to as the "Union List").

{2)  Notwithstanding anything in clause (3), Parltament and, subject to
clause {1}, the Legislature of any State also, have power to make laws with
respect to any of the matters enumerated in List lIf in the Seventh
Schedule (in this Constitution referred to as the "Concurrent List”).

{3} Subject to clauses (1) and (2), the Legislature of any State has
exclusive power to make laws for such State or any part thereof with
respect to any of the matters enumerated in List [l in the Seventh Schedule
(in this Constitufion referred to as the ‘State List').

{4) Parltament has power to make laws with respect to any matter for
any part of the territory of India not included {in a State) notwithstanding
that such matter is a matter enumerated in the State List.”

Based on the aforesaid provision, it was sought to be asserted that the
Parliament had the unqualified and absolute jurisdiction, power and authority to
enact laws in respect of matters enumerated in Lists | and ill of the Constitution,
Additionally, placing reliance on Arlicle 248(4), it was asseried, that even on
subjects not expressly provided for in the three Lists of the Seventh Schedule fo
the Constitution, the Parliament still had the absolute and untrammeled right to

enact legisiation. Insofar as the instant aspect of the matter is concemed,
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learned counsel for the respondents placed refiance on entries 77 to 79, 82 o 84,
g5 and 97 of List i. The above eniries are being extracted hereunder:

List | — Union List

“77  Constitution, organisation, jurisdiction and powers of the Supreme
Court {including contempt of such Court), and the fees taken therein;
persons enitied to practise before the Supreme Gourt.

78 Constitution and organisation (inciuding vacations) of the High
Courts except provisions as to officers and servanis of High Gourts;
persons entitied to practise before the High Couris.

76 Extension of the jurisdiction of a High Court 1o, and exciusion of the
jurisdiction of a High Court from, any Union territory.

a2 Taxes on income other than agricultural income.

83. Duties of customs including export duties.

84 Duties of excise on tobacco and other goods manufactured or
produced in india except —

(a}  eicoholic liquors for human consumpiion.

{by  opium, indian hemp and other narcotic drugs and narcofics,

but including medicinal end ioilet preparations containing alcohol or any
substance included in sub-paragraph (b} of this entry.

95 Jurisdiction and powers of all courts, except the Supreme Court, wiih
respect to any of the matters in this List; admiralty jurisdiction.

g7. Any other matter not enumerated in List il or List til including any tax
not mentioned in either of those Lisis.”

Based on the entries reproduced hereinabove, espedcially entries 77 1o 79, it was
submitted, that Parliament had the jurigdiction to enacl legisiation even in respect
of the Supreme Court and the High Courts. Additionally, it had the power to
legislate, and thereby, 10 extend or exclude the jurisdiciien of a High Gourt.
Relying on entries 82 o 84, it was the submission of the learned counsel for the
respondents, that on matters of income-tax, customs duty and excise duty, the
power to legisiaie was unequivocally vested with the Parliament. Reliance was
placed on entry 85, o contend, that the extent of the jurisdiction of all couris
including the High Court, in respect of matters expressed in List | could also be

laid down by the Pariiament. Referring again io entries 82 to 84 it was submitted.
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that the extension or exclusion of jurisdiction on tax matters, was also within the
domain of Parliament. So as to assert, that in case this Court was of the view,
that the subject of the legisiation contained in the NTT Act did not find mention, in
any of the three Lists of the Seventh Schedule of the Constitution, the
submission on behalf of the respondents was, that Parliament would stll have
the authority to legislate thereon, under eniry 87 contained in List | of the
Seventh Schedule.
45, Learned counsel for the respondents, also placed reliance on entries
1A and 46 contained in List Il of Seventh Scheduie. The above entries are
being extracted hereunder:

List lii — Concurrent List

“11A. Administration of justice; constitution and organisation of all courts,

except the Supreme Court and the High Courds.

XXX XXX XXX

45.  Jurisdiction and powers of all courts, except the Supreme Court, with
respect 1o any of the matters in this Lisf.”

Referring to the above eniries, it was the contention of the [earned counsel for
the respondents that Parliament had the authority to enact legislation, in respect
of the extent of jurisdiction and powers of cours, including the High Court. It
was, however pointed ouf, that this power extended only to such matters and
subjects, that found mention in List Il of the Seventh Schedule. It was, therefore,
that reliance was placed on eniry 11A in List I!l, 1o contend that administration of
justice, constifution and organization of all courts {except the Supreme Court and
the High Courts) would lead to the inevitable conclusion that the NTT Act was
promulgated, well within the power vested with the Parliameni, under Article

246(2) of the Cansftitution.
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48 Additionally, reliance was placed by the learned counsel for the
respondents, on Article 247 of the Constitution, which is reproduced hereunder:
347 Power of Pariament to provide for the establishment of certain
additional courts. - Notwithstanding anything in this Ghapter, Parliament
may by law provide for the establishment of any additional courts for the
better administration of laws made by Pariiament or of any existing laws
with respect to a matter enumerated in the Union List.”
Referring o the above provision, it was the assertion of the jearned counsei for
the respondents, that power was expressly vested with the Parliament, 1o
establish addifional courts, for better adminisiration of faws. It was submiited,
that this was exactly whaf the Parliament had chosen to do, whiie enacting the
NTT Act. Referring to the objects and reasons, indicating the basis of the
enactment of the NTT Act, it was the categoric assertion at the hands of the
learned counsel, that the impugned enactment was promulgated with the clear
understanding, that the NTT would provide better adjudication of legal issues,
arising out of directindirect tax laws.
47. Besides Articles 246 and 247 of the Constitution, learned counset for the
respondents asserted, that Arficles 3234 and 323B were inserted info the
Canstitution, by the Consfitution {Forty-second Amendment) Aci, 1976. The
above provisions were included in the newly enacted Part XIV A of the
Constitution. It was asserted, that the instant amendment of the Cnnétitutinn was
made for achieving two objectives. Firstly, 10 exclude the power of judicial review
of the High Courts and the Supreme Court, fotally. Thus excluding judicial review

in iis enfirety. And secondly, {o create independent specialized tribunals, with

power of judicial review, which wouid ease the burden of the High Courts and the
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Supreme Court. 1t was however acknowledged by learned counsel representing
the respondents, that the first of the above mentioned objectives, was interpreted
by this Court in L. Chandra Kumar v. Union of India (1997) 3 SCC 261, which
struck down clause {2)}(d) of Aricle 323A and clause (3)(d) of Arlicle 3238, to the
extent the amended provisions introduced by the Forty-second Amendment o
the Constitution, excluded the jurisdiction of the High Courts and the Supreme
Court under Articles 226/227 and 32/136 respectively. Insofar as the second
objective is concerned, placing refiance in L. Chandra Kumar case (supra), it was
the contention of the fearned counsel for the respondents, that this Court had
clearly conciuded, that as long as the power of judicial review continue with the
High Courts and the Supreme Court, under the provisions referred to
hereinabove, the enactment under reference would be constitutionally valid.
Therefore, in response to the submissions advanced at the hands of the learned
counsel for the pefitioners (as have been neticed hereinabove}, it was the
contention of the learned counsel for the respondents, that the power fo enact
the NTT Act, was clearly vested with the Parliament even under Ariicle 323B of
the Constitution. Furthermore, since the impugned enactment did not exclude
the jurisdiction of the High Courts under Articles 226 and 227 of the Censtitution,
and also, did not exclude the jurisdiction of the Supreme Court under Arficles 32
and 136 of the Constitution, the challenge to the consfitutional validity of the NTT
Act was wholly unjustified.

48. Learned counse! for the respondents was at pains to emphasise, that the

jurisdictional road of Courts, as finai interpreter of the law, was clearly preserved.
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Firstly, because a statutory appeal was provided for under the NTT Act 10 the
Supreme Court. And secondly because, judicial review vested in the High Courts
under Articies 226 and 227 of the Consfitution, and in the Supreme Court under
Articles 32 and 136 of the Constitution, had been kept intact. ltis, therefore, the
submission of the learned counsel for the respondents, that no fault can be found
in the vesting of appellate jurisdiction from orders passed by Appellate Tribunals
(constituted under the Income Tax Act. Customs Act and the Excise Act) with the
NTT.

49 While acknowledging the fact, that the jurisdiction vested in the High
Courts to hear appeals from the Appellate Tribunals, under the Income Tax Act
(vide Section 260A), the Customs Act (vide Section 130), and the Excise Act
(vide Section 35G), has been transferred from the jurisdictional High Court 10 the
NTT, it was submifted that appellate jurisdiction vested in @ High Court under a
statute, could be taken away by an amendment of the statute. Stated simply, the
submission at the behest of the respondenis was, whatever is vested by a
statutory enactment, can likewise be divested in the same manner. i was
therefore sought to be asserted, that the grounds of challenge to fhe NTT Act
raised, at the behest of the petitioners, were misconceived and unacceptable.
50. Besides the submissions noticed hereinabove, it was alsc contended on
behalf of the respondents, that the assertion made by the petitioners, thai
appeliate jurisdiction on nsubstantial questions of law" could notf be vested with
the NTT, was fallacious. [n this behalf, it was sought io be reiterated, that

jurisdiction of civil courts (including the original side of the High Court} was
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barred in respect of tax related issues. If was sought o be explained, that a case
could involve questions of fact, as well as, questions of law right from the stage
of the Initial adjudicatory authority. But, it was pointed out, that only cases
involving “substantial questions of law® would qualify for adjudication at the hands
of the NTT. As such, placing reliance on the decision in Mafatia! industries Lid.
v. Union of india {(1997) 5 SCC 538, it was submifted, that the above contention
raised by the petitioners had no legs to stand. Furthermore, it was sought to be
pointed out, that the phrase “substaniial questions of law” has been interpreted
by this Court to mean, not only guestions of general pubic importance, but also
questions which would directly and substanﬂ.aily affect the rights of the parties to
the [itigation. K was also asserted, that a question of {aw would also include, a
fegal issue not previousiy setfled, subject to the condition, that it had a matarial
bearing on the deilermination of the controversy to be seftled, between the
parties. It is accordingly contended, that no limited interpretation could be placed
on the term “subsiantial questions of law” Accordingly, it was submitted, that a
chalienge 1o the constitution of the NTT on the premise that the NTT was vested
with the jurisdiction to setfle “substantial questions of [aw” was unsustainable.

b1. in order to support his above submission, learned counsef for the
respondents piaced emphatic reliance on a few judgments rendered by this
Court. The same are being noticed hereunder:

(i) Reliance was also placed on L. Chandra Kumar v. Union of india, (1997) 3
SCC 261, Learned counsel for the respondents, while refying on the instant

judgment, made a reference to various observations recorded therein. Ve wigh
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to incorporate hereunder all the paragraphs on which reliance was placed by the
learned counsel -

“g)  However, if_is important to emphasise that though the subordinate
judiciary or Tribunais created under ordinary legisiations cannot gxercise
the power of judicial review of jeqislative action fo the exclusion of the High
Courts and the Supreme Court, there is no constitutional prohibition
against their performing a supplementat — as opposed fo a substitutional
— role in this respect. That such a situation is sontemplated within the
constitutional scheme_becomes evident when one_analyses clause {3} of
Articie 32 of the_Constitution which reads as under:

39 Remedies for enforcement of ighfs conferred by this Parf.—

{1

{2} .

(3)  Without prejudice fo the nowers conferred on the Supréme
Court by clauses (1) and (2), Pariament may by law empower any.
other court to exercise_within the Iocal limits of its jurisdiction all or
any of the powers exercisable Dy the Supreme Court under Clauseg.

81 [f the power under Aficle 32 of the Constitution, which has been

described as the “heart” and “soul” of the Constitution, can_be acdditionally

conferred _upon “"any other cour’. there is no reason why the same
situation_cannot subsist in_respect of the jurisdiction conferred_upon the

High Courts under Aricle 226 of the Cgnstitution. So long as the

jurisdiction of the High Courts under Aricies 226/227 and that of this Court
under Aricle 32 is retained, there is no reason why ihe power to fest the
validity of leaisiations against the orovisions of the Constitution cannot be
conferred upon Administrative Tribunals created under the Act OF upon
Tribunals created under Ariicle 323-B of the_ Constitution. It is fo be

remembered that, apar from the authorisation that flows from Arficies 3723~
A and 323-B, both Parliament and the State lLeaqislatures POSSESS

eqisiative competence 1o effect chanaes in the original jurisdiction of the
Supreme Court and the High Gourts. This power is available to Pariament
under Entries 77..78. 79 and 95 of List | and to the State Legislatures
under Entry 65 of List 11; Entry 46 of List Il can aso be availed of both by
Parliament and the State Legistatures for this purpose.

87  There are pressing reasons why we are anxious fo preseve the
conferment of such a power on these “Tribunals. When the Framers of our
Constitution bestowed the powers of judicial review of legisiative action
upon the High Courts and the Supreme Court, they ensured that other
constitutional safeguards were created to assist them in effectively
discharging this onerous burden. The expectation was that this power
would be required o be used only occasionally. However, in the five
decades that have ensued since independence, the guantity of litigation
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hefore the High Courts has exploded in an unprecedented manner. The
decision in Sampath Kumar's case, AIR 1987 SC 386, was rendered
against such a backdrop. We are conscious of the fact that when a
Constifution Bench of this Court in Sampath Kumar's case (supra) adopted
the theory of alternafive institutional mechanisms, it was attempting to
remedy an alarming practical situation and the approach selected by it
appeared to be most appropriate to meet the exigencies of the time. Nearly
a decade later, we are now in a position to review the theoretical and
practical resuits that have arisen as a conseguence of the adaption of such
an approach.

83. We must, at this stage, focus upon the factual pasition which
occcasioned the adoption of the theory of altérnative institutional
mechanisms in Sampath Kumar's case (supra). In his [eading judgment, R.
Misra, J. refers to the fact that since Independence, the population
explosion and the increase in litigation had greatly increased the burden of
pendency in the High Courts. Reference was made to studies conducted
towards relieving the High Courts of their increased load. In this regard, the
recommendations of the Shah Committee for setting up independent
Tribunais as also the suggestion of the Adminisirative Reforms
Commission that Civil Service Tribunals be set up, were noted. Reference
was also made to the decision in KK, Dutta v. Union of india, (1980} 4
SCC 38, where this Court had, while emphasising the need for speedy
resolution of service dispuies, proposed the establishment of Service
Tribunals.

84. The problem of clearing the backlogs of High Courts, which has
reached colossal proportions in our times is, nevertheless. one that has
been the focus of study for close to a half century. Over time, several
Expert Committees and Commissions have analysed the intricacies
invoived and have made suggestions, not all of which have been
consistent. Of the several studies that have been conducted in this regard,
28 many as twelve have been undertaken by the Law Commission of India
(hereinafter referred to as “the LCI") or similar high-leve! commitiees
appointed by the Central Government, and are particularly noteworthy.
(Report of the High Court Arrears Committee, 1949; LCI, 14" Report on
Reform of Judicial Administration (1958}, LCI, 27" Report on Code of Civil
Procedure, 1308 {(1964); LCI, 41% Report on Code of Criminal Procedure,
1898 (1969), LCl, 54™ Repart of Code of Civil Pracedure, 1908 (1973); LCI,
57" Report on Structure and Jurisdiction of the Higher Judiciary (1974);
Report of High Court Arrears Committee, 1872; LCI, 79" Report on Delay
and Arrears in High Courts and other Appellate Courts (1979); LCI, gg®
Report on Cral Arguments and Written Arguments in the Higher Courts
(1984); Satish Chandra’s Committee Report 1986; LCI, 124" Report on the
High Court Amrears — A Fresh Lock (1988); Report of the Arrears
Committee (1989-90).
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85. An appraisal of the dauniing task which confronts the High Courts
can be made by referring to the assessment undertaken by the LCI in its
124th Report which was released sometime afier the judgment in Sampath
Kumar's case {supra). The Report was delivered in 1988, nine years ago,
and some changes have occurred since, but the broad perspective which
emerges is still, by and large, true:
“  The High Courts enjoy civil as well as criminal, ordinary as well
as extraordinary, and general as well as special jurisdiction, The
source of the jurisdiction is the Constitution and the various staiutes
as well as letters patent and ofher instruments constituting the High
Courts. The High Courts in the country enjoy an original jurisdiction
in respect of testamentary, matrimonial and guardianship matters.
Original jurisdiction is conferred on the High Courts under the
Representation of the People Act, 1951, Companies Act, 19586, and
several other special statutes. The High Courts, being courts of
record, have the power fo punish for its coniempt &s well as
contempt of its subordinate courts, The High Courts enjoy
extraordinary jurisdiction under Articles 2268 and 227 of the
Constitution enabling it to issue prerogative writs, such as, the one in
the naiure of fabeas corpus, mandamus, prohibition, guo wananio
and cerfiorari, Over and above this, the High Courts of Bombay,
Caicutta, Deihi, Himachal Pradesh, Jammu ang Kashmir and
Madras also exercise ordinary original civil jutisdiction. The High
Courts also enjoy advisory jurisdiction, as evidenced by Section 256
of the Indian Companies Act, 1956, Section 27 of the Wealth Tax
Act, 1857, Section 26 of the Gift Tax Act, 1958, and Section 18 of
the Companies (Profits) Surtax Act, 1964. Similarly, there are
parallel provisions conferring advisory jurisdiction on the High
Courts, such as, Section 130 of the Customs Act, 1962, and Section
354 of the Central Excises and Salt Act, 1944. The High Courts have
also enjoyed jurisdiction under the indian Divorce Act, 1889, and the
Parsi Marriage and Divorge Adf, 1936. Different types of litigation
coming before the High Court ‘n exarcise of its wide jurisdiction bear
different names. The vast area of jurisdiction can be appreciated by
reference to those names, viz., (a) first appeals; (b) appeals under
the letters patent, (¢) second appeals; (d) revision petitions; {&)
criminal appeais; {f) criminal revisions; {g) civil and criminal
references; (R) writ petitions; () writ appeals; (f) references under
direct and indirect ax laws; (k) matters arising under the Sales Tax
Act; () election petitions under the Representation of the People Act;
(m) petitions under the Companies Act, Banking Companies Act and
other special Acts and (1) wherever the High Court has original
jurisdiction, suits and other proceedings in exercise of that
jurisdiction. This varied jurisdiction has o some extent been
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responsible for a very heavy institution of maftters in the High

Courts.”
868. After analysing the situation existing in the High Courts at length, the
LCI made specific recommendations towards the establishment of
specialist Tribunals thereby lending force to the approach adopted in
Sampath Kumar's case {stupra). The LCl noted the erstwhile international
judicial trend which pointed towards generalist courts yielding their place to
specialist Tribunats. Describing the pendency in the High Courts as
“catastrophic, crisis-ridden, almost unmanageable, imposing ... an
immeasurable burden on the system”, the LCI stated that the prevailing
view in .Indian Jurisprudence that the jurisdiction enjoyed by the High Court
is a holy cow required a review, It, therefore, recommended the tnmming of
the jurisdiction of the High Courts by setting up specialist courts/Tribunals
while simultaneously eliminating the jurisdiction of the High Courts.
87. It is important to realise that though the theory of alternative
institutional  mechanisms was propounded in Sampath Kumars case
(supra) in respect of the Administrative Tribunals, the concept ifself — that
of creating alternative modes of dispute resolution which would refieve
High Courts of their burden while simultaneously providing specialised
justice — is not new. in fact, the issue of having a specialised tax court has
been discussed for several decades; though the Report of the High Court
Arrears Committee (1972) dismissed it as “ill-conceived”, the LCI, in s
115th Report (1986} revived the recommendation of setting up separate
Ceniral Tax Courts. Similarly, other Repaorts of the LCi have suggested the
setting up of ‘Gram Nyayalayas’ [LCI, 114th Report {1986)]
industrial/Labour Tribunals [LCI, 122nd Report {1987)] and Education
Tribunals {LCH, 123rd Report (19877].
88. In R.K Jain's case (1993} AIR SCW 1889, this Court had, in order
to understand how the theory of altemative institufional mechanisms had
functioned in practice. recommended that the LCE or a simitar expert body
should conduct & survey of the functioning of these Tribunals !t was hoped
that such a study. conducted after gauging the working_of the Tribunals
over a sizeable period of more than five years would provide an answer o
the guestions posed by the critics of the theory. Unfortunafety, we do not
have the benefit of such a study. We may. however, advert to the Report of
the Arrears Committee {1989-90). popularly known as the Malimath

Committee Report, which has elaborately deaff with fhe aspect. The
observations contained in the Report, fo this exieni they contain a review
of the functioning of the Tribunals over a perigd of three years or so after
their institution. will be useful for qur purpose. Chapter Vil of the second
volume of the Report, “Affernative Modes and Forums for LDispule
Resofution”, deals with the issue at length. After forwarding its specific
recammendations on the feasibility of setiing up 'Gram Nyayalayas’
Industrial Tribunals and Educational Tribunals, the Committee has dealt
with the issue of Tribunals set up under Articles 323-A and 323-B of the
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Consiitution. The relevant observations in this regard, being of

considerable significance to our analysis, are extracted in full as under ~
“Functioning of Tribunais
863 Several tribunals are functioning in the country. Not afl of
them. however. have inspired confidence in the oublic_mind. The
reasons are not far to seek. The foremost is the lack of compeltence. -
obiectivity and judicial approach. The next is their constitufion, the.
power and method of appointment of personnel thereto, the_inferior
status and the casual method of working. The last is fheir actual
composition: _men of calibre are not willing fo_be appoinfed as_
presiding officers in view of the uncertainty of tenure, unsatisfactory.
conditions of_service, _execylive subordination in matters  of _
administration and political interference in fudicial functioning. For
these and other reasons, the guality of justice is stated to have
suffered and the cause of expedition is not found o have been
served by the establishment of such tribunals.
8.64 Even the experiment of setting up of the Administrative
Tribunals under the Administrative Tribunals Act, 1985 _has not been
widely welcomed. s members have been selected from ail kinds of
servicas including the indian Police Service. The degision of the
State Administrative Tribunals are not appealable except under —
Article 136 of the Constitution. On account of the heavy cost and
remoteness of the forum, there is wvirtual negation of the right of
appeai. This has led to denial of justice in many cases and
consequential dissatisfaction. There appears to be a move in some -
of the States where they have been established for their abolition.
Tribunals — Tests for Including High Court's Junsdiction -
865 A Tribunal which substitutes the High Court as an aiternafive
institutional _mechanism _for judicial _review must be no less
efficacious than_the High Court. Such & tribunal_must inspire
confidence and public esteem that it is a_highly competeni and_
expert_mechanism with judicial approach and_objectivity. What_is
needed in a tribunal_which is intended fo supplant the High Court. is
leqal training and experence, and jugicial acumen, eguipment and.
approach. When such a tribunai_is composed of parsonnei drawn
from the judiciary as well as from services or from amongst experts
in the fieid, any weightage in favour of the sarvice membpers or
expert members and value-discounting the judicial members wouid -~
render the tribunal iess effective and efficacious than the High Court.
The Act setting up such a tribunai wouid itself have to be deciared
as void under such cirsumstances. The same would not at alt be
conducive 1o judicial independence and may even tend, directly or
indirectly, to influence their decision-making process, especially
when the Government is a litigant in most of the cases coming .
before such tribunal. (See S8.P. Sampath Kumars case (supra)).
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The protagonists of specialist tribunals, who simultaneously with
their establishment want exclusion of the writ jurisdiction of the High
Courts in regard to matters entrusted for adjudication to such
tribunals, ought not to overlook these vital and important aspects. /f
must not be forgotien that what is permissible o be supplanfed by
another equally effective and efficacious institutfonal mechanism is
the High Courts and not the judicial review ftself. Tribunals are not
an end in themselves but a means to an end; even if the laudable
obiectives of speedy justice, uniformity of approach, predictability of
decisions and specialist justice are to be achieved, the framework of
the tribunal intended fo be set up to aftain them must still retain s
hasic judicial character and inspire public confidence. Any scheme
of decentralisation of administration of justice providing for an
alternative institutional mechanism in substitution of the High Courts
must pass the aforesaid test in order to be constifutionally valid.

8.66 The overall picture regarding the tribunalisation of justice in
oUr country is not safisfactory and encouraging. There s a need for
a fresh [ook and review and_a seripus consideration before the
experiment is_extended to new areas of fields, especially i the
constitutional jursdiction of the High Courts is fo be simultaneously.
ousted. Not many tribunals satisfying the aforesaid fests can

possibly be established.”
Having expressed itselff in this manner, the Malimath Committee

specifically recommended that the theory of alternative institutional
mechanisms be abandoned. Instead, it recommended that insfitutional
changes be carried out within the High Courts, dividing them into separate
divisions for different branches of law, as is being done in England. i
stated that appointing more Judges to man the separate divisions while
using the existing infrastructure would be a better way of remedying the
problem of pendency in the High Courts.

89. In the years that have passed since the Report of the Malimath
Commitfee was deliverad, the pendency in the High Courts has
substantially increased and we are of the view that its recommendation is
not suited to our present context That the various Tribunals have not
performed up to expectations is a self-evident and widely acknowledged
truth. However, to draw an inference that their unsatisfactory performance
points to their being founded on a fundamentally unsound principle would
not be correct. The_reasons for which the Tribunals were constituted stil
persist. indeed, those reasons have become sven more pronounced in our
times. We have already indicated that our_constitufional scheme permits
the seting up of such Tribunals. However. drastic measyres may have to
be resorted to in grder to elevaie their standards fo ensure thaf they stand
up to constitutiona! scrutiny in the discharge of the power of judicial review

conferred upon them,
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90. We may first address the issue of exciusion of the power of judicial
review of the High Courts. We have already held that in respect_of the
power of judicial review. the jurisdiction of the High Courls under Articles
296/227 canrol be exciuded. [ has been contended before us that the
Tribunais shouid not be aliowed o adjudicate upon matters where the vires
of leaisiations is guestioned, and fhat they should restrict themselves 1o
handiing malters where constitutional issues are not raised. We cannot
bring ourselves to agree to this propesition as that may resuit in splitting up
proceedings and may cause avoidabie delay. if such a view were fg be
adopted, it would be open for litigants to raise constitutional issues, many
of which may be quite frivolous, to_directly approach the High Courts and
thus subvert the jurisdiction of the Tribunals. Moreover, even in these
special branches of jaw, some areas do involve the congideration of
constitutional guestions on_a reguiar basis: for instance, in saervice law
matters. a large maijority of cages invoive an interpretation of Ardicies 14,
15 and 16 of the Constitution. To hpid that the Tribunals have No powear fo
handie matters involving constitufional issues would_not serve the purpose
for which they were constituted. On the other hand, to hold that_all such
decisions will be subject fo the jurisdiction of the High Courts under
Articles 226/227 of the Constilution before a Division Bench of the High
Court within whose territorial_jurisdiction the Tribunal concerned falis will
serve two purposes. While saving the power of judicial review of legisiative
action vested in the High Courts under Articles 226/227 of the Constitution,
‘+ will ensure that frivolous claims are filtered out through the process of
adjudication_in the Trbunal. The High Court will aisc have the henefit of a2
reasoned decision on merits which will be of use fo it in finally deciding the
matter,

g1. It has also been contended hefore us that even in dealing with cases
which are properly before the Tribunais, the manner in which justice Is
dispensed by them leaves much fo be desired. Moreover, the remedy
provided in the parent statutes, by way of an appeal by special [eave under
Article 136 of the Constitution, is too costly and inaccessible for it to be reai
and effective. Furthermore, the result of providing such a remedy is that
the docket of the Supreme Court is crowded with decisions of Tribunais
that are challenged on relatively trivial grounds and it is forced o perform
the role of a first appeliate court. We have already emphasised the
necessity for ensuring that the High Courts are able to exercise_judicial
superintendence over_the decisions of the Tribunais under Article 227 of
the Constituiion. In R.K Jain's case (supra), after taking note of these
facts. it was suggested that the possibility of an appeal from ihe Tribunal
orl_questions of law to a Division Bench of a High Court within whose
territorial jurisdiction the Tribunai falis, be pursued. it appears that no
follow-up gction has been taken pursuant _fo the suggestion. Such a
measure wculd have improved matters considerably. Having regard {o
both the aforestated contentions, we hold _that ali decisions of Tribunals,
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whether created pursuant to Article 323-A or Aricle 323-B of the

Canstitution, will be subject to the High Court's writ jurisdiction under

Articles 2267227 of the Constitution, before a Division Bench of the High

Court within whose territorial jurisdiction the particular Tribunai falls.

92. We may_add here that_under the existing svstem. direct appeais

have been provided from the decisions of all Tribunals to the Supreme

Caurt under Article 136 of the Constitution. in view of our above-mentioned

observations, this situation will aisg stand modified. in the view that we

have faken. no appeal from the decision of a2 Tribunai wiil directly lie before

the Supreme Court under Aricle 136 of the Constitution: but instead, the

gagrieved parly will be entitled to move the Hinh Court under Articles

226/227 of the Constitution and from the decision of the Division Bench of
the High Court the aggrieved party could mave this Gourt under Article 136

of the Constitution.

93. Before moving on_to other aspects we may summarise our
conclusions on the jurisdictional powers of these Trbunals, The Trbunals

are competent to hear matters where the vires of statutory provisions are

guestioned. However, in discharging this duty, they cannot act as

substitutes for the High Courts and the Supreme Court which have, under
our constitutional set-up. been specifically entrusied with such an

obligation. Their function in this respect is only supplementary and all such

decisions of the Tribunals will be subject to scrutiny before a Division

Bench of the respective High Courts. The Tribunals will consequently also

have the power to test the vires of subprdinate legistations and rules.

However, this power of the Tribupals will be subject to gne important
exception. The Tribunals shail not entertain any guestion reqgarding the

vires of their parent statutes following the settled principle that 3 Tribunal

which is a_creature of an Act cannot declare ihat very Act to be

unconsfitutional. [n such cases alone. the High Court concerned mayv be

approached directly, All other decisions of these Tribunals, rendered in

Cases that they are specifically empowered to adjudicate upon by virtue of
thetr parent statutes, will also he subject to scruting before a Division

Bench of their respective High Courts. We may add that the Tribunals will.

however, continue to act as the only courts of first instance in respect of
the areas_of [aw for which they have heen constituted. By this, we mean

that it will not be gpen for litigants to directly approach the High Couris

even in cases where they_question the vires of statutory legislations
(except, as mentioned, where the legisiation which creates the particular
Tribunal is challenged) by_gverlogking the jurisdiction of the congerned

Tribunal.

94. The directions issued by us in respect of making the decisions of
Tribunals amenable to scrutiny before a Division Bench of the respective

High Courts will, however, come into effect prospectively i.e. will apply to
decisions rendered hereafter To maintain the sanctity of judicial
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progeedings, we have invoked the doctrine of prospective overruling $0 as
not o disturh the procedure in refation o decisions already rendered.”

Based on the decisions of this Court referred fo above, it was the confention of
the learned counsel for the respondents, that the submissions advanced on
behalf of the petitioners, are fiable to outright rejection.

i ~Reliance was piaced first of all on Union of india v. Delhi High Court Bar
Association, (2002) 4 SCC 275. Insofar as the controversy raised in the insiam
judgment is concemed, it would be ralevant 1o mention, that hanks and financial
institutions had been experfiencing consigerable difficulties in recovery of loans,
and enforcement of securities. The procedure for recovery of debts due to banks
and financial institutions, which was being followed, had resulied in the funds
heing blocked. To remedy the above situation, Parliament enacted the Recovery
of Debts Due o Banks and Financial institutions Act, 1993. The Act, infer afia,
provided for astahlishment of tribunals and Appeliate Tribunals. The sad
tripunals were given jurisdiction, powers and authority, to entertain and decide,
applications from hanks and financial institutions, for recovery of debts, due to
barks and financial institutions. The Appellate Trbunal, was vested with the
jurisdiction and authority, to entertain appeals. The procedure 0 he followed by
the tribunals, as aiso, the Appeliate Tribunals, was provided for under the above
enactment. The legisiation also provided for modes of recovery of debis through
Recovery Officers (appointed under the Act). The constitutional validity of the
Recovery of Debts Due 10 Banks and Financial institutions Act, 1993 was rajsed
on the ground, thai the legisiation was unreasonable and violative of Article 14 of

the Constitution. 1T was also the claim of those who raised the said challenge,
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that the enactment was beyond the legislative competence of the Parllament.
The controversy came to be examined, in the first instance, by the Delhi High
Court {in Delhi High Court Bar Association v. Union of India, AIR 1975 Delhi
323). The Delhi High Court held, that even though the fribunal could be
constituted by the Parllament, and even though the constifution of the tribunal
was within the purview of Articles 323A and 3238 of the Constitution, and despite
the fact that, the expression “administration of justice™ appearing in eniry 11A of
List Il of the Seventh Schedule 1o the Constifution, would also include tribunals
administering justice, yet the impugned Act was unconstitutional, as it had the
effect of eroding the independence of the judiciary, besides being irrational,
discriminatory, unreasonable and arbifrary. As such it was held, that the
pravisions of the enactment were violative of the mandate contained in Article 14
of the Consfitfufion. The High Court, in ifs judgment, also quashed the
appointment of Presiding Officers of the fribunal. While adjudicating upon the
above controversy in reference to some of the issues that have been raised
befare us, our pointed attention was invited to the following observations:
21, ... Sub-section (20} of Section 19 provides that after giving the
applicant and the defendant an opportunity of being heard, the Tribunal
may pass such interim or final order as it thinks fit to meet the ends of
justice. It is after this order that a cerfificate is issued by the Presiding
Officer to the Recovery Officer for recovery of money. Section 22 of the Act

has not been amended. Therefore, reading Sections 18 and 22 of the Act
together, it appears that the Tribunal and the Appellate Tribunal are to be
guided by the principles of naturat justice while trving the matter before
them. Section 22(1) of the Act stipulates that the Tribunal and the
Appellate Tribunal, while being guided by the principles of natural justice,
are to be subjected to the other provisions of the Act and the Rules. Rule
12(7}) provides that if a defendant denieg his liability to pay the claim made

by the applicant, the Tribunat may act upon the_affidavit of the applicant
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who is acgquainted with the facts of the case. In this Rule, which_deals with
the consideration of the applicant's bank application. there 1S no reference
to the examination of witnesses. This sub-rule refers_only 1o the affidavit of
the applicant. Rule 12(8), on the other hand, brovides that the Tribunal
may. at any time, for sufficient reason order g fact to be proved by affidavit
ar may pass an order that the affidavit of anv witness may be read gt the
hearing. It is in_the proviso o this cub-rule that a reference is made to the
cros s-examination of witnesses.

22 Af the outset, we find that Rule 12 is not hapgily worded. The reason
for estabiishing Banking Tribunals being to expedite the disposal of the
claims by the banks. Parligment thought it proper only fo_require ihe
orinciples of natural justice to be the auiding factor for the Tribunals D
deciding the applications. as_is evident from Section 22 of the Act. ¥hile
the Tribunal has, no doubt, been given the power of summoning and
enforcing the attendance of any witness and examining him on oath, but
the Act does not contain any provision which makes it mandatory for the
witness to be examined, if such a witness could be produced. Rule 12(6}
has to be read harmoniously with the other provisions of the Act and the
Bules. As we have already noticed, Rule 12(7)_gives the Tribunal_the

oower to act upon the affidavit of the applicant where the defendant denies
his liability fo pay the claims. Rule 12(8), if paraphrased, would read as
follows:

1. the Tribunal may, at any time for sufficient reason, order that

any particular fact or facts may be proved by affidavit ... on such

conditions as the Tribupal thinks reasonable,

2. he Tribunal may, at any time for sufficient reason, order ...

that the affidavit of any witness may be read at the hearing, on such

conditions as the Tribunal thinks reasonable.
23 |n other words, the Tribunal has the power to require any particular
fact to be proved by affidavit, or it may order that the affidavit of any
witness may be read at the hearing. While passing such an order, it must
racord sufficient reasons for the same. The proviso to Rule 12{6)_would
certainly apply only where the Tribunal chooses to issue a direction on its
own, for any particutar fact to be oroved by affidavit or_the affidavit of a
witness beirg read at the hearing. The said proviso refers to the desire of
an applicant or a defendant for the production of a witness for Cross-
examination. In the setfing in which the said proviso occurs, it would

abpear to us that gnece the paries have filed affidavits in_support of their
respective cases. it is only thereafter that the desire for a witness to_be

cross-examined can_legitimately arise. li is ai that time, if it appears to the
Tribunal, that such a witness can be produced and_it is necessary o do s0
and there is no desire to prolong fhe case that it shall reguire the witness
to be present for cross-examination and in the event of his not appearing.
then the affidavit shall not be taken into evidence. Yhen the High Courts
and the Sunreme Court in exercise of their iurisdiction_under Article 226
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and Article 32 can decide questions of fact as well as law merely on the
hasis of documents and affidavits filed before them ordinarity, there should
be no reason as to why a Tribunal likewise, should not be able to decide
the case merely an the basis of documents and affidavits hefore it it is
common_knowledge that_hardly any transaction with the bank would be
oral and without proper documentation, whether in the form of lefiers or
formal agreemenis. In_such an event the bona fide need for the oral
examination of a witness should rarely arise. There has to be a very good
reason to hold that affidavits, in such a case, waould not be sufficient.

24,  The manner in which a dispute is to be adjudicated upon is decided
by the procedural laws which are enacted from time to time. it s because
of the enactment of the Code of Civil Procedure that normally afl dispuies

between the parties of a civil ngture would be adjudicated upon by the civil
courts. There is ng abselute right in anyene to demand that his dispute (s

to be adjudicated upon only by a civil court. The decisiaon of the Dethi High
Court proceeds on the assumption that there is such a right. As we have
already cobserved, it is by reason of the provisions of the Cade of Civil
Procedure that the civil courts had the right, prior ta the enactment of the
Debts Recovery Act, to decide the suits for recavery filed by the banks and
financial institutions. This forum. namely, that of a civil court, now stands
reptaced by a Banking Tribunal in respect of the debts due fo the bank.
When in the Constituti Atticles_ 323-A and 373-B_ contemplat
establishment of g Tribunal and that does not erode the independence of
the judiciary, there is no reason io presume thai the Sanking Tribunals and
the Appehate Tribunals sg constifuted would not be independent, or that
justice would be denied to the defendants or that the independence of the
judiciary would stand eroded.

25. Such Tribunals, whether they pertain ic income tax ar sales tax ar
excise or cusioms_or gdminisiration, have now becgme an essential part of
the judicial system in this country. Such specialised instifufions may net
strictly come within the concept of the judiciary. as envisaged by Articie 50,
but it cannet be presumed that such Tribunals are not gn effective part of
the [ustice delivery system. like courts of law. It will be seen that for a
persen to be appointed as a Presiding Officer of a Tribunal, he should be
ane wha is gualified to be a District Judge and, in case of appointment of
the Presiding Gfficer of the Appeliate Tribunat he is, or has heen, gualified
to be a Judge of a High Court or has heen a member of the Indian Legal
Service who has held a post in Grade | for at least three years or has held
office as the Presiding Officer of a Tribunal for at least three years.
Persons who are _sc appointed as Presiding Officers of the Tribunal or of
the Appellate Tribunal would be well versed in [aw to be able to decide
cases independently and judicioushy. it has te he borne in mind that the
decision of the Appellate Tribunal is not final, in the sense thai the same
can be subjected to judicial review by the High Court under Articles 226
and 227 of the Constitufion.
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28,  With the esiablishment of the Tribunals, Section 31 provides for ihe
transfer of pending cases from civil gourtsg 10 ihe Tribunal_We do not find
such a provision being in any way bad in law. Once a Debis Recovery
Tribunal has been established, and the jurisdiction of courts barred by
Section 18 of the Act, it would be only logical that any matter pending in
the civil court should stand transferred io the Tribunal. This is_what
happened when the Ceniral Administrative Tribunal_was_established. Al
cases pending in the High Courts siood transferred. Now that exclusive.
urisdiction is vested in the Banking Tribunal, it is only in_that forum that
bank cases can be tried and, therefore, a provision like Section 31 was
enacied.

27 With reqard to the observations of the Delhi High Court in_reiation o
the pecuniary jurisdiction of the Tribunals and of the Dethi High Court, the
Act has been enacted for the whole of india. In most of the States, the
Hiach Courts do nof_have original jurisdiction, in order to see ihat the
Tribunal is nef ficoded with cases where the amounts involved are not very
larqe. the Act provides that it is only where the recovery of the money is
more than Rs 10 lakhs that the Tribunal will have the jurisdiction o
entertain the application under Saction 19, With respect to suits for
recovery of money less than Rs 10 fakhs, itis the subordinate gourts which
would continue to ry them. in other words, for a claim of Rs 10 lakhs or
more, exclusive jurisdiction has been conferred on the Tribunal but for any
amount less “han Rs 10 lakhs, it is the ordinary civil courts which will have
jurisdiction. The bifurcation of ofidinal jurisdiction between the Delhi High
Court and the subordinate courts is a matter which_cannot have any
bearing_on the validity of the estahlishment of the Tribupal !t is only in
those High Courts which have ofiginal iurisdiction_that an _anomalous
zifuation arises where suits for recovery of money less than Rs 10 lakhs
have to be decided by the High Courts while the Tribunals have jurisdiction
io decide suits for recovery of more than Rs 10 lakhs. This_incongruous
sttuation. which can be remedied by the High Court_divesting itself of the
origina! jurisdiction in regard 1o such claims and vesting the said
iurisdiction with the subordinale courts or vice versa, cannot be a ground
for holding that the Act is invalid.

XXX XK KKK

30. By virdue of Section 29 of the Act, the provisions of the Second and
Third Scheduies to the Income Tax Act, 1961 and the income Tax
(Certificate Proceedings) Rules, 1962, have become applicable for the
realisation of the dues by the Recovery Officer. Detailed procedure for
recovery |s contained in these Schedules to the income Tax Act, including
provisions refating to arrest and detention of the defauiter. It cannot,
iherefore. be said_that the Recovery Officer would act in_an arbitrary
manner. Furthermore. Section 30. afier amendment by the Amendment
Act 2000, gives a right to any person aggrieved by an order of the
Recovery Officer, to prefer an appeai o the Trnbunal. Thus now &n
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appellate forum has been provided against any orders of the Recovery

Officer which may not be in accordance with law. There is, therefore,
sufficient safequard which has been provided in the event of the Recovery
Officer acting in an arbitrary or an unreasonable manner. The provisions of
Sections 25 and 28 are,therefore, not bad in law.

31, For the aforesaid reasons. while allowing the appeals of the Union of
India and the Banks. we hold that the Recovery of Debts Due to Banks and
Financial Institutions Act, 1993 is a valid piece of legislation. As a result
thereof, the writ pefitions or appeals filed by various parties challenging the
validity of the said Act or some of the provisions thereof, are dismissed. it
would be open to the parties to raise other contentions on the ments of
their cases before the authority constituted under the Act and, only

thereafter. should a High Court entertain a pefition under Ardicles 226

andfor 227 of the Constitution  Transferred cases stand disposed of

accordingly. Parties to bear their own costs.”

(i) Reliance was next placed on State of Karnataka v. Vishwabharathi House
Building Cooperative Society & Ors., (2003} 2 5CC 412. The primary guestion
which azrose for consideration was the constitutional validity of the Consumer
Protection Act, 1986. The challenge was raised on the ground, that Parliament
was not empowered to establish a hierarchy of courts like the District Fora, the
State Commission and the National Commission, as this would constitute a
paralfel hierarchy of courts, in addition to the courts established under the
Constitution, namely, District Courts, High Courts and the Supreme Court. n this
behalf the pointed submission was, that Parliament couid only establish courts,
with power ta deal with specific subjects, but not such a court which wauld run
parallel to the civil courts. [t was sought to be asserted, that even under Articles
323A and 323B of the Constitution, Parliament could not enact a legisiation, by
which it could establish tribunals, in substitution of civil courts including the High
Court. This, according to those who raised the challenge, would strike at the

independence of the judiciary. As against the above assertions, the legisiative
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competence of the Parliament and the State Legislatures, to provide for creation
of courts and tribunals, reliance was placed on entries 77, 78 and 79 in List | of
the Seventh Schedule, as also, entries 11A and 46 contained in List Il of the
Soventh Schedule to the Constitution. While examining the challenge raised o
ithe Consumer Protection Act, 1988, on the grounds referred to above, this Court
held as under:-

“12_ A bare perusal of the aforementioned provisions does_not leave any
manner of doubt as regard the legisiative competence of Parliament to
orovide for creation of Special Courts and Tribunais. Administration of
justice; constitution and organization of aii couris, except the Suprame
Court .and the High Courts is squarely covered by Entry 11-A of List ]Il of
the Constitution of India. The said entry was originally a part of Entry 3 of
List Il. By reason of the Constitution (Foriy-second Amendment) Act, 1976
and by Section 57(a)(vi) thereof, it was inserted into List !l as ftem 11-A.

13, By virtue of clause (2) of Article 246 of the Constitution, Pariiament
has the requisite power to make laws with respect of constitution of

arganization of all couris except the Suprame Court and the High Court.
14. The learhed counsel appearing on behalf of the pefitioners could not
seriouslv dispute the plenary power of Parliament to make a law as regard
constitution of couris but as noticed supra, merely urged that it did noi
have the competence to create paralle! civil courts.
15.  The said submission has been made purported to be relying oh or
on the basis of the following observations made by Shinghal, J. while
delivering a partially dissenting judgment in Special Courts Bill, 1978, In re:
(1979) 1 SCC 380 (SCC at p. 455, para 152)
"152. The Constitution has thus made ample and effective provision
for the establishment of a strong. independenf and impartial judicial

administration in the country, with the hecessary complement of civil
and criminal courts. It is not permissible for Parliament or a Staie

Legistature to ignore or bypassg that schéme of the Consfitution by

providing for the_estabiishment of a civil or criminal court paraliei (o a
Hich Court in a Staie, or by way of an additionai or extra or a second
High Court. or a court other than a court subordinate to the High Court.
Anv such attempt would be unconstitutional and will sirike at the

independence of the judiciary which hag so nobly been enshringd in the
Constitution and so carefully nursed over the yearg.”
18. The arqument of the learned counsei is fallacious inasmuch as the
provisions of the said Act are in addition to the provisions of any nther law
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for the time being in force and nof in derogation thereof as is evident from
Section 3 thereof.
17. The provisions of the said Aot clearly demonstrate fhat i was

enacted keeping in view the long-felt necessity of protecting the commaon
man from wrongs wherefor the ordinary law for afl infent and purport had
hecome illusory, In terms of the said Act, a2 consumer is enfitled to
participate in the proceedings directly as a result whereof his helplessness
against a powerful business house may be taken care of.
18. This Court in a large number of decisions considered the purport
and object of the said Act. By reason of the said statute, guasi-judicial
authorities have been created at the district, State and Central levels so as
to enable a consumer to ventilate his grievances before a forum where
justice can be done without any procedural wrangles and
hypertechnicalities.
19. One of the objects of the said Act is to provide momentum to the
consumer movement. The Central Consumer Protection Council is also fo
be constituted in terms of Section 4 of the Act to promote and protect the
rights of the consumers as noticed hereinbefore.
XXX XXX XXX
24,  In terms of Section 10, the President of a District Forum shall be a
person who is, or has been, or is qualified to be a District Judge and the
Forum shall also consist of two other members who are required to bhe
persons of ability, integrity and standing and have adequate knowledge or
experience of, or have shown capacity in dealing with, problems relating to
economics, law, commerce, accountancy, industry, public affairs or
administration and one of them shall be a woman. The tenure of the
members of the District Forum is fixed.
25. Section 13 of the said Act lays down a detailed procedure as
regards the mode and manner in which the complaints received by the
District Forum are required to be dealt with. Section 14 provides for the
directions which can be issued by the District Forum on armiving at a
satisfaction that the goods complained against suffer from any of the
defects specified in the complaint or that any of the allegations contained
in the complaint about the deficiencies in services have been proved.
26. Section 15 provides for an appeal from the order made by the
District Forum to the State Cornrnission.
27. Section 16 provides for composition of the State Commission which
reads thus:
“16. {1} Each State Commission shall consist of —
{a) a person who is or has been a Judge of a High Court,
appuinted by the State Government, who shall be its President:
FProvided that no appointment under this clause shall be made
except after consultation with the Chief Justice of the High Court;
{b) two other members, who shall be persons of ability, integrity
and standing and have adequate knowledge or experience of, or
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have shown capacity in dealing with, problems relafing to
acoromics, law, commerce, accountancy, industry, public affairs
or administration, one of whom shall be a woman:
Provided that every appointment under this clause shall be made
by the State Government on the recommendation of a Selection
Committee consisting of the following, nameiy:
(£} President of the State Commission: Chairman
(il Secretary of the Law Department of the State: Member
iy ~Secretary in charge of the Department dealing with
consumer affairs in the Siate: Member
(2)  The saiary or hoporarium and other allowances payahle to,
and the other terms and conditions of service of the members of the
Siate Commission shail be such as may be prescrined by the State
Goverrmeant.
(3) Every member of the State Commission shall hoid office for a
term of five years or up to the age of sixty-seven years, whichever IS
earlier and shall not be eligibie for reappointment.
(4}  Notwithstanding anything contained in sub-section {3) a
person appoinied as & President or as a member before the
commencement of the Consumer Protection {(Amendment) Act,
1983, shali continue to hold such office as President or member, as
the case may be, tili the compietion of his term.”
The members of the State Commission are to he selected by a
Sejection Commitiee, the Chairman whereof would be the President
of the State Commission.
28 Section 19 provides for an appeal from a decision of the State
Commission to the Nationai Commission. Section 20 deals with the
composition of the National Commission, the President whereof would be
a person who is or has been a Judge of the Supreme Court and such
appointment shaii be made only upon consultation with the Chief Justice of
india. So far as the members of the National Commission are concerned,
the same are aisc to be made on the recommendation of the Selection
Committee, the Chairman whereof would be a person who is a Judge of
the Supreme Court to be nominated by the Chief Justice of india. The
tanure of the office of the National Commission is also fixed by reason of
sub-section (3} of Section 20.
29. By reason of the brovisions of the said Act, iherefore, independent
authorities have been created. '
20, Sections 15, 19 and 23 provide for the hierarchy of appeals. By
reason of sub-sections (4}, (5) and (6} of Section 13, the District Forum
shaii have the same powers as are vested in the civil courts for the
purposes mentioned therein. Sub-sections (2) and (2-A) of Section 14
mandate that the proceedings shali be conducted by the President of the
District Forum and at least one member thereof sifting together. Only in the
event of any difference between them on any point or points, the same s

114
Page 116



~ A1~

to be referred to the other member for hearing thereon and the opinion of
the majority shall be the order of the District Forum. By reason of Section
18, the provisions of Sections 12, 13 and 14 and the rules made
thereunder would mutatis mutandis be applicable to the disposal of
disputes by the State Commission.

31.  Section 23 provides for a limited appeal {o the Suprems Court from
an order made by the National Commission i.e. when the same is made in
exercise of its orginal power as conferrad by sub-clause (/) of clause (2} of
Section 21.7

This Court then, having placed refiance on Union of India v. Delhi High Court Bar

Association (supra), Navinchandra Mafaflal, Bombay v. The Commissioner of

Income Tax, Bombay City, AIR 1855 SC 58, and Union of India v. Harbhajan

Singh Dhilion, {1971} 2 SCC 779, concluded as under:-

“37. DOnce it is held that Parliament had the [egislative competence {o
enact the said Act, the submissions of the leamed counsel that the

relevant provisions of the Consfifufion required amendments must be

neglected
38. The scope and object of the sald legislation came up for

consideration before this Court in Common Cause, A Registered Sociefy v.

Unfon of Indfa, (1997} 10 SCC 729. It was held: (SCC p. 730, para 2}
“2. The object of the legislation, as the preamble of the Act
proclaims, is for better protection of the interests of consumers'.
During the last few years preceding the enactment there was in this
country @ marked awareness among the consumers of goods that
they were not getting their money’s worth and were being exploited
by both traders and manufacturers of consumer goods. The need for
consumer redressal fora was, therefore, increasingly felt.
Understandably, therefore, legislafion was introduced and enacted
with considerable enthusiasm and fanfare as a path-breaking
benevolent legislation infended to protect the consumer from
exploitation by unscruputous manufacturers and traders of consumer
goods. A three-tier fora comprising the District Forum, the State
Commission and the National Commission came to be envisaged
under the Act for redressal of grievances of consumers.”

39. The rights of the parties have adequately been safeguarded by

reason of the provisions of the said Act inasmuch as although it provides
for an_ahernative system of consumer jurisdiction on summary trial, they
are reguired to arrive at a conclusion 8 reasons. Even when
guantifying damages, they are required to make an attempi o serve the
ends of justice aiming not onty at recompensing the individual but also to
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bring about g .qualiiative change in the attitude of the senvice provider.
Assignment cf reasons excludes or at any raie minimizes the chances of
arbitrarness and the higher forums created under the Act can iest theé
correcingss thereof.

A0. The District Farum, fhe Siate Commission and the Natianal

Commission are nat manned by lay persons. The President would be a
nerson having judicial _backgraund and other members _are required to
have the expertise in the_subjects such as ecanomics, law, commerce.
accountancy. industry. public affairs, administration etc. It may be frue that
by reasan of sub-section (2-A) of Section 14 of the Act, in_a case of
difference of apinion between fwa members, the matter has ta be referred
to a ihird member and, in rare cases, fhe majority opinion _af the members
may prevail over the President. But, such eventualify alone is insufficient
far striking down the Act as uncanstitutianal. particularly. when provisions
have been made iherein far appeal thereadainst to a higher forum.
41 By reason of the provisions_of the said Act, fhe power of judicial
review of the High_Court_which is a basic feaiure of the Consiiiution. has,
not been nor could be taken awdy.

XX HHX XA
A9, The guestion as regards the applicability or_otherwise af Articles
3994 and 323-B_of the Constitution in the maitgr of constitution of such
Tribunals came up for consideration before this Court_in L. Chandra Kumar
v. Union of India. {1997) 3 SCC 261, This Court thergin clearly held that
the constitutianal provisians vest Parliament and ihe State Legisiatures, as
the case may be._ with powers to divest the traditional courts of a
considerable portion of their judicial work. 1t was obsenved that the
Parliament end_ihe State Legislaiures pOsSsess leqislative_competence ta
offect chanaes in the original jurisdictian of the Supreme Court angd High
Court apar from the avihorisation fhat flows from Addicles 323-A and 323-B
in terms of Entries 77, 78. 79 and 95 of Lisi | so far as ihe Parliament is
concerned. and in terms of Entry 65 of List Il and Entry 46 of List 1l so far
as the State Legislafures are concerned. I was further held that power of
judicial review being the basic structure of the Constitution capnat be taken
away.
0. We. therefare. are clearly of the apinian that the said_Act capnat be

said 1o be uncanstitytional.”

The faurth cantention:

52(i) in response to the fourth contention, namely, the challenge raised by the

learned counsel for the petitioners, to the various provisions af the NTT Act, it

was the submissian of the learned caunsel far the respondents, that in view of
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the submissions advanced in respect of the third contention, it is apparent that
the Parliament had the legislative competence to enact the NTT Act. It was
submitted, that the NTT Act was enacted keeping in mind the parameters laid
down by this Court, by preserving the power of judicial review vested in the High
Courts under Articles 226 and 227 of the Constitution, as also, by preserving the
power of judicial review vested in this Court under Articlies 32 and 136 of the
Consiitution. [tis, therefore, submitted that the final word in respect of the instant
adjudicatory process, stands preserved wiih courts of law. And therefore, the
submissions advanced at the hands of the learned counsel for the petitioners on
the individual provisions of the NTT Act, pertaining fo the independence of the
adjiudicatory process, were being exaggerated out of proportion.

(i}  Despite having made the above submissions, the Attorney General for
ndia, was fair and candid in stating, that if this Court felt that there was need to
make certain changes in the provisions referred fo by the petitioners, he had the
insiructions to state, that any suggestion made by this Court will be viewed

positively, and necessary amendments in the NTT Act would be carried out,

The debate, and the consideration:

l. Constitutional validity of the NTT Act — Does the NTT Act violate the “basic
structure” of the Constitution?

53.  The principal contention advanced at the hands of the learned counsel for
the petitioners was premised on the submission, that Article 323B, inserted by
the Constitufion (Forfy-second Amendment) Act 1976, to the extent that it
violated the principles of, "separation of powers”, “rule of law”, and “judicial
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review”, was liable to be struck down. This striking down was founded on an
alleged violation of the “basic structure” doctrine. Similarly, various provisions of
the NTT Act, were sought to be assailed. The provisions of the NTT Act were
challenged, on the premisg, that they had trappings of executive control, over the
adjudicatory process vested with the NTT, and therefore, were liabie to be sét
aside as unconstitutionai.

54,  In the context of the foregoing submissions advanced at the hands of the
learned counsel for the pefitioners, it is essential for us to examine the exact
contours of “judicial review”, in the framework and scherﬁe, of the concepts of
“nuie of law” and “separation of powers®, which have been heid to constitute the
“basic structure” of the Constitution. And aisc, the assential ingredients, of an
independent adjudicatory process. it is, therefore, that we would travel the
igdder of history and law, to determine the exact scope of the “judicial review’,
which constitutes the “basic structure” of the Constitution. This would lead us ta
unravel the salient ingredients of an independent adjudicatory process. Based
thereon, we will record our conclusions. The analysis:

55 Reference must first of all be made to the decision rendered by this Court
in Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225. In the above
cited case, this Court was engaged with the validity of the Constitution (Twenty-
fourth Amendment) Act, 1971, as also, the Constitution (Twenty-fitth
Amendment) Act, 1971. The former Act related to the amendments of Articles 13
and 368 of the Constitution, whereas the latter, pertained to the amendment of

Article 31 of the Constitution. The instant judgment was rendered by a
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constitution bench of 13 Judges. Seven of the Judges expressed the majority
yiew. The observations recorded by this Court recognising “judicial review” as a

component of the “basic structure” of the Constitulion, were made by four

Judges. Reference is first of all being made, to the view expressed by S.M. Sikr,

CJ.:

202 The learned Aftorney-General said that every provision of the
Constitution is essential; ofherwise it wouid not have been put in the
Constitution. This (s frue. But this does nof place every provision of the
Constitution in the same posifion. The true posifion is that every provisign of
the Constitution can be amended provided in the resulf the basic foundation

and _structure of the consfifufion remains the same. The basic structure may
be said to consist of the following features:

(1) Supremacy cf the Constitution;

(2) Republican and Democratic form of Government;

{3) Secular character of the Constifution;

{4) Separation of powers between the legisiature, the executive and the

judriary;

(&) Federal character of the Constitution.
283 The above structure is built on_the basic foundation i.e. the dignity
and freedom_of the individual. This is_of supreme importance. This cannot by
any form of amendment be destroyed.”

it is also imperative to refer to the view expressed by J.M. Shelat and AN,
Grover, JJ., who delivered a commeon judgment:

‘487, .....The Rule of Law has been ensured by providing for judicial review. ™.
XXX XXX XXX

577. ... Judicial review is undertaken by the courts “not out of any desire fo
tilt at legislafive authonty in a crusader's spirit, but in discharge of a duty
plainky taid down upon them by the Constitution”. The respondents have also
contended thal to let the court have judicial review owver constitutional
amendments would mean involving the court in political questions. To this the
answer may be given in the words of Lord Porter in Commonwealth of
Ausiralia v. Bank of New South Wales, 1850 AC 235 at 310,:
“The problem to be solved will often he not so much legal as political,
social or economic, yet it must be sofved by a Court of law. For where
the dispute is, as here, not only between Commonwealth and citizen
but between Commonweatth and intervening States on the cne hand
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and citizens and States on the other, it is only the Court that can decide

the issue, it is vain to invoke the voice of Pariiament.”
There is ample evidence in the Constifution itself 1o indicate that it creates a
system _of checks and baiances by reason of which powers are so distributed
ihat none of the three organs it sefs up can become so pre-dominant as i
disabie the others from exercising and discharging_powers and functions
entrusted to them. Though the Constitufion does net fay down the principie of
separation of powers in aii its rigidity as is the case in the Uniied States
Constitution but it envisages such a separation to a degree as was found in
Ranasinghe's case, 1965 AC 172, The Judigial review proviged expressly_in
our Constitution by means of Articies 226 and 32 is one of the features upon
which hinges the system of checks and balances. Apart from that, as aiready
stated, the necessity for judicial decision on the competence or otherwise of
an Act arises from the very federai nature of a Constitution {per Haldane, L.C.
in Attorney-Generai for the Commonweaith of Austraiia V. Colonial Sugar
Refining Co., 1814 AC 237 and Ex parte Waish & Johnson in re Yates,
(1925} 37 CLR 36 at page 538. The function of interpretation of & Consfitution
heing thus assigned to the judicial power of the State. the guestion whether
the subiect of a law is within the ambit of one of more_powers of the
| egisiature conferred by the Constifution_would always be a guestion of
interpretation of the Constitution. it may he added that at no stage the
respondents have contested the proposition that the validity of a constitutional
smendment can be the subject of review by this Court. The Advocate-General
sf Maharashtra has characterized judicial review as undemocratic. That
cannot, however, be so in our Constitution because of the provisions relating
to the appointment of Judges, the specific restriction io which the fundamental
rights are made subject, ihe deliberate exciusion of the due process ciause in
Article 21 and the affirmation in Article 144 that Judges declare but not make
iaw. To this may be added the none 100 rigid amendatory process which
authorizes amendment by means of 2/3 majority and the additional
requirement of ratification.

XXX XXX XXX

582. The basic structure of the Constitution is not a vague concept and
the apprehensions expressed on behalf of the respondents that neither the
citizen nor the Pariiament would be able to understand it are unfounded. if the
historical background. the nreamble, the entire scheme of the Constitution,
relevant provisions thereof including Articie 368 are kept in mind there can be
no _difficulty in discerning_that the following can bé regarded_as_the basic
clements_of the constitutionai structure. (These cannct be cataiogued but can
oniy be illustrated):

(1) The supremacy of the Constiiution.

(2) Republican and Democratic form of government and sovereigniy of

the country.

(3) Secular and federal character of the Constitution.
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(4) Demarcation_of power bgtween the Legislature, the executive and

fhe judiciary.

(5) The dignity of the individual secured by the various freedoms and
basic rights in Part Il and the mandate to build a welfare State
contained in Part V.

(8) The unity angd the integrity of the Nation.”

in this behalf it is also imperative for us to record the observations of P.
Jaganmohan Reddy, J., who observed as under:-

“1104. .....There is no constitutional matier which is not in some way or the
other involved with political, social or economic questions, and if the
Constitution-makers have vested in this Court a power of Judicial review, and
while so vesting, have given it a prominent place describing it as the heart and
soul of the Constitution, we will not be deterred from discharging that duty,
merely because the validity or otherwise of the legislation will affect the

political or social policy underlying it. The basic approach_of this Court has
been, and must_always be, that the Legislaiure has the exclusive power to

determine the policy and to franslate if into law, the constitufionality of which is
to be presumed, unless there are strong and cogent reasons for heolding that if

conflicts with the constifutional mandate. In this regard both the Legislature,

the executive, as well as the judiciary are bound by the paramount instrument,
and, therefore. no court and no Judge will exercise the judicial power dehors

that instrument, nor will it funclion as a supreme legislature above the
Constitution. The bona fides _of all the three of them has been the basic
assumption, and though all of them may be liable to error, it can be corrected
in the manner and by the method prescribed under the Constitution and

subject to such limitations as may be inherent in the instrument.”

Some of the cbservations of H.R. Khanna, J., are alsgc relevant to the issue in

hand. The same are placed hereunder:

529, ... The power of judicial review is, however, coniined not merely to
deciding whether in making the impugned laws the Central or Siate
Legislatures have acted within the four comers of the legisiative lists
earmarked for them; the courts also deal with the question as to whether the
laws are made in conformity with and not in viclation of the other provisions of
the Constitution. OQur_Constitution-makers have provided for fundamenial
rights_in Part Il and made them jysticiable. As long as some fundamental
rights exist and are a part of the Ceonstitufion, the power of judiciat review has
also to be exercised with a view to see that the guarantees afforded by those

rights are not contravened. Dealing with draft Article 25 {corresponding to
present Aricle 32 of the Constitution) by which a right is given to move the
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Supreme Court for enforcement of the fundamental rights, Dr Ambedkar
speaking in_the Constituent Assembly on December 91948 observed:
“If | was asked o name any particular articie in this Constitution as the
most important_an arficle without which this Constitution would be a
nullity — | could not refer to any other article except this one it is the
very soll of the Constitution and the very heart of it and | am glad that,
the House has realised its importance” {Constituent Assembly Debates,
Vol VI, p. 953).
Judicia! review has thus become an integral part of our constitutiong! system
and a power has been vested in the High Courts and the Supreme Court 10
decide about the constitutional validity of provisions of statutes.
Our Constitution postulates rule of igw in the sense of supremacy of the
Constitution and the laws as opposed to arbitraringss. The vesting of power of
exclusion of judicial review in_a legislature, inciuding State | egisiature.
comtempiated by Articie 31-C. in my_opinion, stitkes at the basic_structure of
the Constitution. The second part of Article 31-C thus goes heyond _the
permissible fimit of what constitutes amegndment under Article 368,
X XHX XXX
1533. The position as it emerges is that It is open ifo the authority
amending the Constitution fo exclude judicial review regarding the validity of
an existing statute. it is fikewise open to the said authority to exclude judicial
review regarding the validity of a statute which might be enacted by the
legistature in future in respect of a specified subject. in such an event, judicial
review is not excluded for finding whether the statute has heen enacted in
respect of the specified subject. Both the above types of constitutional
amendments are permissible under Article 368. What_is noi permissibie.
however. is a third type of constitutional amendment, according {o which the
amending authority not merely exciudes iudicig! review regarding the validity
of a statute which might be enacted by the legislature in future in respect of &
specified subject but also axciudes |udicial review for finding whether the
statute enacted by the legislature is in respect of the subject for which judicial
review has been excluded.
XHX XXX XXX
1537. | may now sum up my conclusions relating to power of amendment
under Article 368 of the Constitution as it existed before the amendment made
hy the Constitution (Twenty-fourth Amendment) Act as well as about the
validity of the Constitution (Twenty-fourth Amendment) Act, the Constitution
(Twenty-fith  Amendment) Act and the Constitulion (Twenty-ninth
Amendmeni} Act:
(i) Article 368 contains not oniy the procedure for the amendment of the
Constitution but also confers the power of amending the Gonstitution.
(i) Entry 97 in List ] of the Seventh Schedule of the Constitution does not
cover the subject of amendment of the Constitution.
(i) The word “faw” in Article 13(2) does not include amendment of the
Constitution. It has reference to ordinary piece of legislation. It would also
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in view of the definition contained in clause (a) of Article 13(3) include an
ordinance, order, bye-law, rule, reguiation, notification, custom or usage
having in the territory of India the force of law.
XXX XXX XXX
tvii} The power of amendment under Article 368 does not include the
power to abrogate the Constitution nor does jt include the power o alter
the basic structure or framework of the Constitution. Subject to the
retention of the basic structure or framewaork of the Constitution, ithe power
of amendment is_plenary and includes within itself the power tg amend the
various articles of the Constitution, | ing_those refating to fundamental
rights as well as those which may be said to relate fo essential features.
No part of a fundamentat right can claim immunity frem amendatory
process by being described as the essence or core of that right. The
power of amendment would also include within itself the power fo add,
alter or repeal the various articles.
XXX XXX XX

(xiv) The second part of Article 31-C contains the seed of national
disintegration and is invalid on the following two grounds:

(1) Ut gives a carte blanche to the legislature to make any law

viglative of Articles 14, 19 and 31 and make it immune from attack by

inserting the reguisite declaration. Article 31-C taken along with its

secand part gives in effect the power fo the legisiature including a State

Legisiature, to amend the Consfitution in important respects.

(2)  The legisiature has been made the final authority to decide as fo

whether the law made by ifis for t jects mentioned in Article 31-C.

The vice of second part of Article 31-C [ies in the fact that even if the

law enacted is not for the object mentioned in Article 31-C, the

deciaration made by the legislature preciudes a party from showing that
the law ig nof for that object and prevents a_court from going_into the
guestion as to whether the law enacted is really for that object. The
exclusion by the iegislature, including a State Legislature, of even that
limited judicial review strikes at the basic structure of the Canstitution.
The second part of Article 31-C goes beyond the permissible limit of
what constitutes amendment under Article 368.

The second part of Aricle 31-C can be severed fram the

remaining part of Articie 31-C and its nvaiidity woul fiect the
validity of the remaining part. | would, therefore, strike down the

following words in Articie 31-C -

“and no law containing a declaration thaf it is for giving effect to such
policy_shall be called in guestion in any court an the ground that it

non

does not give effect to such policy”.

56(1) The next judgment having a bearing on the subject is Smit. [ndira Nehru

Gandhi v. Shri Ra] Narain, 1975 Supp. SCC 1. In the nstant judgment, this
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Court examined the constitutional vailidity of the Constitution (Thirty-ninth
Amendment) Act, 1975, The issue under reference inciuded the insertion of
Article 328A (and more particularly, the second clause thereaf), which had the
effect of taking out from the purview of “judicial review”, the validity of the election
of a person who was hoiding, either the office of the Prime Minister or of the
Speaker, or had come to be appointed/chosen as the Prime Minister or the
Speaker, after such election. Insofar as the instant aspect of the matler is
concerned, it wouid be relevant to mention, that the election of the appehant from
the Rae Barell constituency in the General Parliamentary Elections of 1971, was
set aside by the High Court of Judicature at Aliahabad {hereinafter referred {o as,
the High Court), on 12.6.1873. The appellant had assailed the order passed by
the High Court before this Court. During the pendency of the above appeal, on
10.8.1975, the Constitution (Thirty-ninth Amendment) Act was passed, which
introduced two new Articies, namely, Articies 71 and 3294 of the Constitution.
The controversy arising out of the above referred appeal, therefore, virtually
came to be rendered infructuous, [t was, by way of a cross-appeal, thai the
constitutional validity of the amended provisions was assailed.

(ih  In the above cross-appeal, it was asserted at the hands of the respondent,
that “judicial review” was an essential feature of the “basic structure” of the
Constitution. This assertion was under the doctrine of “separation of powers’.
The pointed submission at the hands of the learned counsei for the respondent
was, that "judicial review”, in mafiers of election was imperative. The issue

canvassed was, that “judicial review” would ensure free, fair and pure efections.
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It was sought to be asserted, that the power of “judicial review" in the context
referred to hereinabove, was available both under the American Constifution, as
also, the Austratian Constitution. And therefore, even though there was nc
expressfclear provision on the subject under the Indian Constitution, since the
executive, the legislature and the judiciary were earmarked respective spheres of
activity (by compartmentalising them into separate parts and chapters), the charge
and onus of “judicial review” fell within the sphere of activity of the judiciary. It
was sought to be asserted, that under Article 136 of the Constitution, all tribunals
and courts are amenable to the jurisdiction of this Court. The corollary sought to
be drawn was, that if under clause 4 of Arficle 3289A of the Constitution, the
power of “judicial review” was taken away, it would amount to & destruction of the
“basic structure” of the Constitution. The relevant observations made in the
instant judgment rendered by a constitution bench of 5 Judges of this Court are
baing extracted hereunder. First and foremost reference may be made to the

foliowing observations of A.N. Ray, CJ=-

“16. It should be sialed here that the hearing has proceeded on the
assumption that ¢ is not necessary to challenge the majorily view in
Kesavananda Bharati's case, (1973} 4 SCC 225. The confentions of the
respondent are these: First, under Arficle 368 only general principles
governing the organs of the State and the basic principles can be laid down.
An amendmeant of the Consfitution does not contemplate any decision in
respect of individual cases. Clause (4) of Article 329-A is said to be exarcise
of a purely judicial power which is not included in the constituent power
conferred by Arficle 368.
XXX XXX XXX

20.  Fifth, clause (4) destroys not only judicial review butf alsg separation of
power. The order of the High Court declaring the election to be void is

declared_valid {lie void). The cancellation of the judgment is denial of political
iustice which is the basic structure of the Constitufion.

XKAX HAEX X¥H
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52.  Judicial review in election disputes is not a compuision. Judicial review
of decisions in election disputes may be entrusted by law fo a judicial tribunal,
¥ it is to & tribunal or fo the High Court the judicial review will be attracted
either under the relevant law providing for appeal fo this Court or Article 136
may be attracted. Under Article 329(b) the contemplated law may vest the
power to entertain election petitions in the House itself which may determine
the dispute by a resolution after receiving a report from a special committee.
In such cases judicial review may be eliminated without involving amendment

of the Constitution. ..... If judicial review is exciuded the court is not In a
position to conciude that principies of equality have been viciated.
XXX XXX XXX

153. The contentions of the respondent that the Amendment Acts of 1974
and 1975 are subject to basic features or basic struciure or hasic framework
fails on two grounds. First, legisiative measures are not subject to the theory
of basic features or basic sfructure or basic framework. Second, the majority
view in Kesavananda Bharati's case (supra) is that the Twenty-ninth
Amendment which put the two statutes in the Ninth Schedule and Articie 31-B
is not open to challenge on the ground of either damage to or destruction of
hasic features, basic structure or basic framework or on the ground of
vioiation of fundamental rights.”

The views expressed by H.R. Khanna, J. are now being reproduced below:-

“175  The proposition that the_power of amendment under Article 368 does
not enable Padiament fo alter the basic structure of framework of the

Constitution was laid down by this Court by a majority of 7 to 8 in the case of

His Holiness Kesavananda Bharati v. State of Kerala. (1 973) 4 SCC 225.
Apart from other reasons which were given in_some of the judgments of the

leamed Judges who constituted the majority, the maijority _deait with the

connotation of the word "amandment’. It was held that the words *amendment

of the Constitution” in Arficle 368 could not have the effect of desiroying o

abrogating the basic structure of the Constitution. Some of us who were
parties to that case took a different view and came o the conclusion that the
words “amendment of the Constitution” in Article 368 did not admit of any
imitation. Those of us who were in the minority in Kesavananda Bharati's
cage {supra) may still hold the same view as was given expression to in that
case. For the purpose of the present case., we shall have to proceed in

accordance with_the law as [aid down by the majority in that case.,

176. RBRefore deafing with the question as to whether the impugned
amendment affects the hasic structure of the Constitution, | may make it clear
that this Court is not concerned with the wisdom behind or the propriety of the
impugned constitutional amendment. These are matters essentially for those
who are vested with the authority 1o make the constitutional amendment. All
that this Court is concerned with is the constitutional validity of the impugned
amendment.
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KXX XA RKXX
210. It has been arqued in support of the constitutional validity of clause {4}
that as a result of this amendment, the validity of one election has been
preserved. Since the basic structure of the Constitution. according to the
submission, continues o be the same. clause (4) cannct be said o be an
impermissible piece of consfituional amendment. The argument has a
seeming plausibility about it, but a deeper reflection would show that it is
vitiated by a basic fallacy. Law normally connotes a rule or norm which is of
general application, It may apply o all the persons or clags of persons or even
individuals of a particular description. Law prescribes the abstract principles
by the application of which individual cases are decided. Law, however, is not
what Blackstone called “a sentence”. According to Roscoe Pound, law, as
distinguished from [aws, is the system of authoritative matenals for grounding
or guiding judicial and administrative action recognised or established in a
politically organized Society (see p. 108, Jurisprudence, Vol iHl). Law is not
the same as judgment. Law lays down the norm in abstract terms with a
coercive power and sanction against those guilty of vipiating the norm, while
judgment represents the decision arrived at by the application of law to the
concrete facts of a case. Constitutional iaw relates fo fhe varigus organs of &
State: it deals with the structure of the Government, the exient of distribution
of its powers and the modes and_principles of its operation. The Constitution

of india is so detsiled_that some of the matiers which in a2 brief Constitution
like that of the United States of America are deait with by statutes form the

subject-matter of various arficles of our Congtifjution. There is, however, in a
constitutional law, as there is in the very idea of iaw, some efement of
generality or general apphcation. It also carries with it a concept of iis
applicability in future to sifuations which may arise in that context. if there is
amendment of some provision of the Constitution and the amendment deals
with matters which constitute constiiutional law, in the nomally accepted
sense, the court while deciding the question of the validity of the amendment
would have to find out, in view of the majority opinion in Kesavananda
Bharati's case (supra), as to whether the amendment affects the basic
structure of the Constitution. The constitutional amendment contained in
clause (4} with which we are concerned in the present case is, however, of an
altogether different nature. lts avowed object is to confer valdity on the
election of the appellant to the Lok Sabha in 1871 after that election had been
declared fo be void by the High Court and an appeal against the judgment of
the High Court was pending in this Court. In spite of our guery, we were not
referred to any precedent of a similar amendment of any Constitution of the
world. The uniguenass of the impugned constifutional amendment would not,
however, affect its validity. If the consttuent authority in its wisdom has
chosen the validity of a disputed election as the subject-matier of a
canstitutional amendment, this Court cannot go behind that wisdom. All that
this Court is concerned with is the validity of the amendmeni. 1 need not go
into the question as to whether such a matter, in view of the normal concept of
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constitutional law, can stricily be the subject of a constitutional amendment. |
shall for the purpose of this case assume that such a matier Can validly be the
subject-matter of a constitutional amendment. The question io be decided is
that if the impugned amendment of the Constitution viclates a principle which
's part of the basic structure of the Constitution, can_it enjoy immunity from an
attack on its validity because of the fact that for the future, the basic structure
of the Constitution remains unaffected. The answer o the above guestion. in
my opinion. should_be in the negative. What has 1o be seen in such a matter
i< whether the amendment contravenes or runs counter to an imperative rule
or postulate which is an integral part of the basic structure of the Constitution.
if so, it would be an impermissible amendment and it would make no
difference whether it relates to one case or a large number of cases. if an
amendment striking at the basic structure of the Constitution is not

permissible, it would not acquire validity by being related only fo one case. To
accede to the argument advanced in support of the validity of the amendment
would be tantamount to holding that even though it is not permissible {o
change the basic strugture of the Constitution whenever the authority

concerned deems it proper to_make such an amendment. i can do so and
circumvent the bar to the making of such an amendment by confining it to one
case. What is prohibited cannot become permissible because of its heing
confined to one matter.”

On the issue in hand, K. K. Mathew, J.'s views were as under:-

v318. The maor problem of human society is 1o combine that degree of
liberty without which law is tyranny with that degree of law without which
iberty becomes licence; and, the difficuity has been 1o discover the practical
means of achieving this grand objective and to find the opportunity for
applying these means in the ever-shifting tangle of human affairs. A large part
of the effort of man over centuries has been expended in seeking a sojution of
this great problem. A region of law, in contrast to the fyranny of power, can be
achieved only through separating appropriately the several powers of the
Government. if the lawmakers should also be the constant administrators and
dispensers of law and justice. then, the people would be left wilhouta remedy
in_case of injustice since no appeal can lie under the fiat against such 2
supremacy. And, in this age-old search of political philosophers for the secret
of sound Government, combined with individua! fberty, it was Montesquieu
who first saw the light. He was the first ameng the political philosophers who
saw the necessify of separating judicial power from the execuiive and
legislative branches of Government. Montesquieu was the first o concelve of
the three functions of Governmeni as exercised by three organs, each
juxtaposed against others. He realised that the efficient operation of
Government involved a certain degree of overapping and that the theory of
checks and balances required each organ fo impede foo great an
aggrandizement of authority by the other two powers. As Holdsworth says,
Montesguieu convinced the world that he had discovered a new consfitutional
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principle which was universally valid. The doctrine of separation of
governmental pawers is not a mere theoretical, philosophical concept. 1t is a
practical, wark-a-day principle. The divisian of Government infa three
branches does not imply, as its crifics would have us think, three watertight
compartments. Thus. legislative impeachment of executive officers or judges,
executive veto aver |egislation, judicial review of administrative or legislative
actions _are treated_as partial exceptions which need explanation. (See
generally: “the Dactring of Separation of Powers and s present day
significance” by T. Vanderbilt.}

XXX XXX XXX
343. | think clause (4) is bad for the reasons which [ have already
summarised. Clauses (1) to (3) of Article 329-A are severable but | express na
apinion an thefr validity as it is not necessary for deciding this case.

XXX XXX XXX
361. [ therefore hold that these Acts are nat liabie to be challenged an any
of the graunds argued by Caounsel.”

57. insofar as the third judgment in the series of judgments is concerned,
reference may be made to Minerva Mills Lid. & Ors. v. Union of India & Ors.,
(1980) 2 8CC 591, as also, Minerva Mills Ltd. & Ors. v. Unian of India & Ors,,
(1980) 3 SCC 625. Inscfar as the farmer of the above two judgments is
cancerned, the same delineates the pointed controversy dealt with by a
constifution bench of 5 Judges of this Court. The !ssue adjudicated upon,
pertained to the consfifufional validity of the Constitution (Farty-second
Amendment) Act, 1978, and more particularly, Sections 4 and 55 thereof,
whereby Articles 31C and 368 of the Canstitution, came to be amended. The
majority view was expressed in the ratio of 4:1, P.N. Bhagwati, J. (as he then
was) having rendered the dissent. The majority arrived af the conclusion, that
Section 4 of the Constitution (Forty-second Amendment) Act, 1976 was beyond
the amending power of the Parliament and was void, as it had the effect of

violating the basic or essential features of the Constifution and destraying the
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"basic structure” of the Constitution, by a total exclusion of a challenge to any
law, even on the ground that it was inconsistent with, or had taken away, or had
abridged any of the rights, conferred by Asticles 14 or 19 of the Constitution.
Likewise, Section 55 of the Constitution (Forty-second Amendment) Act was
struck down ag unconstitutional, as the same was beyond the amending power of
the Parfiament. Relevant observations recorded in the instant judgment
pertaining to the issue in hand, are being extracted hereunder. The opinion
expressed by Y.V. Chandrachud, CJ, A.C. Gupta, N.L. Untawalia and P.5.

Kailasam, JJ. on the subject in hand, was to the following effect:-

8.  \We must ... mention, what is perhaps not fully reaiised, that Articie 31-
C speaks of laws giving effect to the “policy of the State”, “towards securing ali
or any of the principles laid down in Part V™. in the very nature of things it is
difficult for a court fo determine whether a particular law gives effect to a
particular policy. Whether a law Is adequate enough to give effect to the policy
of the State towards securing a directive principle is always a debatable
guestion and the courts cannot sef aside the law as invalid merely hecause, in
their opinion, the law is not adequate enough to give effect to a cerfain policy.
In fact, though the dear infendment_of Article 31-C is to shut out all judicial
review the arqument of the learned Additional Solicitor-General calls for a
doubly or trebly extensive judicial review than is even nhormaily permissible o
the courts. Be it remembered that the power to epgquire into the question

whether there is a direct and reasohahle nexus between the provisiong of a
law and a directive principle cannot_confer upon the courts the power to sit in
Ldgment over the policy itself of the State. At the highest. courts can, unger
Ariicle 31-C. satisfy themselves as fo the idenfity of the law in the sense
whether it bears direct and reasonable nexus with_a directive principle. |f the
court is satisfied as to _the exstence of such nexus, the ingvitaple

consequence provided for by Article 31-C must follow. Indeed, if there is one
topic on which all the 13 Judges in Kesavananda Bharati, (1973} 4 SCC 225,
were agreed, it is this: that the only guestion open 1o judicial review under the
unamended Ardicle 31-C was whether there is a direct and reasonable nexus
between the impugned law and the provisions of Article 3%(b) and ({c)
Reasonahieness is evidently regarding the nexus and not regarding the law. It
is therefore impossible to accept the contention that it is open to the courts to
undertake the kind of enguiry suggested by the Additional Solicitor General.
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The attempt therefore to drape Article 31-C into a democratic outfit under
which an extensive judicial review would be permissible must fail.
XXX XXX XXX

73 It was finalty urged by the leamed Attorney General that if we uphold
the challenge to the validity of Article 31-C, the validity of clauses (2] to {6} of
Article 19 will be gravely imperilled because those clauses will also then be
iable to be struck down as abrogating the rights conferred by Adicle 18(1}
which are an essential feature of the Constjfution. We are unabfe to accept
this contention. Under clauses (2} to {(6) of Aricle 18, restrictions can be
imposed _only if they are reasonable and then again. they can be imposed in
the interest of a stated class of subjects only, It is for the courts fo decide
whether restrictions are reasonable and whether they are in the inferest of the
particular subject. Apart from other basic dissimilarities, Article 31-C {akes
away the power of judicial review to an exient which desiroys even the

semblance of a gomparison between its provisions and those of clauses {2) {o
(8) of Article 19. Human ingenuity, imitless_though it may be, has yef not

deviged a system by which the liberty of the people can be protected except
throuah the intervention of courts of law.

WX XXX WA
5. These then are our reasons for the Order (See Minerva Mills Lid. vs.
Union of India, {1880) 2 SCC 581) which we passed on May 9, 1880 to the
following effect: (SCC pp. 582-583, paras 1 & 2)

“Section 4 of the Constitution {Forty-second Amendment} Act is beyond
the amending power of the Parliament and is void since it damages the
basic or esgeniial features of the Constitution and destroys its basic
structure by a total exclusion of challenge fo any law on the ground that
it is inconsistent with, or takes away or abridges any of the rghis
conferred by Article 14 or Article 19 of the Constitution, if the law is for
giving effect to the policy of the State towards securing alt or any of the
principles [aid down in Part |V of the Constitution.

Section 55 of the Constitution (Forty-second Amendment) Act is beyond
the amending power of the Parliament and is void since it removes alt
fimitations on the power of the Parliament to amend the Constitution
and confers power upon it to amend the Constitufion so as {o damage
ar destroy its basic or essential features or s basic structure.”

In order to appreciate the minority view on the issue, reference may be made 1o

the following observations of P.N. Bhagwati, J.:-

“87. It is a fundamental principle of our constitutional scheme, and | have

pointed this out in the preceding paragraph. that every organ of the Stafe,
every authority under the Constitution, derives its power from the Constitution

and has to act within the limits of such power, But then the guestion arises as
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to which authority must decide what are the_limits on the power conferred
upon_each organ or instrumentality of the State and whether such limits are
transgressed or exceeded. Now there are three main departmenis of the
State amongst which the powers of government are divided; the executive,
the legisiature and the judiciary. Under our Constitution we have no rigid
separation of powers as in the United States of America, but there is a broad
demarcation. though, having regard to the complex naiure of governmental
functions, certain degree of overlapping is inevitable. The reasen for this
broad separation of powers is that “the concentraticn of powers in any ong
organ may" to quote the words of Chandrachud, J., {as he then was) in Indira
Gandhi case, 1975 Supp SCC 1, “by upsetting that fine balance between the
three organs, destroy the fundamental premises of a democrafic government
to which we are pledged”. Take for example 2 case where the executive
which is in charge of administration acts fo the prejudice of a citizen and a
question arises as to what are the powers of the expcutive and whether the
executive has acted within the scope of its powers. Such a question obviously
cannot be left to the executive to decide and for twa very qood regsons. First,
the decision of the question would depend upon the interpretation of the
Constitution and the iaws and this would pre-eminently be a matter fit o be.
decided bv the judiciary. because it is the judiciary which alone would be
possessed of expertise in this fieid and secondiy, the constitutional and legal
orotection afforded to the citizen wouid become iliusory, if it werg left to the
executive fo determine the legaiity of its own agtion. So aiso if the legislature
makes a law and a dispute arises whethet in making the Jaw the legisiaiure
has acted outside the area of its legisiative competence of the law is violative
of the fundarmental rights or of any other provisions of ithe Constitution, its
resolution cannot. for_the same reasons, be left to the determination of the
ienisiature. The Constifution has. _therefore. created an independent

machinery for resoiving these disputes and this independent machinery is the
iudiciary which is vested with the power of judicial review tg _determine the
leqality of execufive agtion and the validity of legisiation passed by the
leqislature. |t is the sofemn duty of the judiciary under the Constitution fo keep
the different oraans of the State such as the executive and the legislature
within the limits of the power conferred upon them by the Caonstitution. This
power of judicial review is conferred on the judiciary by Articies 32 and 226 of
the Constitution. Speaking about draft Articie 25, corresponding to present
Aricle 32 of the Constitution, Dr Ambedkar, the principal architect of our
Constitution, said in the Constituent Assembly on December 9, 19438:
“if | was asked fo name any particular Articie in this Constiiution as the
most important — an Articie without which this Constitution would be a
nullity — | couid not refer to any other Article except this one. it is the
very soul of the Constitution and the very heart of it and | am giad that
the House has realised its importance. (CAD, Vol. 7, p.853)"
it is a cardinal principle of our Constitution that no one howsoever highly
placed and no authority however lofty can claim to be the sole judge of s
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power under the Constitution or whether its action is within the confines of
such power laid down by the Constitution. The judiciary is the interpreter of
the Constitution and to the judiciary is assigned the deficate task to determine
what is the power conferred on each branch of government, whether if is
fimited, and if so, what are the limits and whether any action of that branch
transgresses such fimits. [t is for the judiciary to uphoid the constitutional
values and to enforce the constifutional fimitations. That is the essence of the
rule of law, which inter alia requires that “the exercise of powers hy the
government whether it be the legislature or the executive or any other
authority, be conditioned by the Constitution and the law”. The power of
ludicial review is an integral part of our constitutional system and without i.
there will be ng govemment of laws_and the rule of faw would become a
teasing fllusion and & promise of unreality. | am of the view that if there is one
feature of our Constitution which, more than any other, is basic and

fundamental to the maintenance of democracy and the rule of [aw. it is the
power of judicial review and it is unquestionably, to my mind, part of the basic

structure of the Constitution. Of course, when | say this | should not be taken
o suggest that effective alternative institufional mechanisms or arrangements

for judicial review cannot be made by Parliament, But what | wish to

emphasise is that judicial review is a vital principle of our Constitution and it
cannot be abrogated without affecting the basic structure of the Constitution. If
by a constitutional amendment, the power of judicial review is taken away and
it is provided that the validity of any law made by the legislature shall not be
liable to be called in guestion on any ground, even if it is ouiside the
legislative competence of the legisiature or is violative of any fundamental
rights, it would be nothing short of subversion of the Constitution, for it would
make a mockery of the distribution of [egislative powers between the Union
and the States and render the fundamentat righte meaningless and futile. Soc
also if_a constitutional amendment is made which has the effect of taking
away the power of [udicial review and providing that no amendment made in
the Constitution shalil be liable to be guestioned on_any ground. even if such
amendment is violative of the basic structure and, therefore, outside the
amendatory power of Parliament, it would be making Parliament sole iudge of
the constitutional_validity of what it has done and that would, in effect and
substance, nullify the limitafion on_the amending power of Parliament and
affect the basic structure of the Constitution. The conciusion must therefore
inevitably follow that ciause (4} of Arficle 368 is unconstitutional angd void as
damaging the basic structure of the Constitution.

88. That takes us to clause (5} of Article 368. This clause opens with the
words “for the removal of doubts” and proceeds to declare that there shall be
no limitation whatever on the amending power of Parliament under Aricle
368. it is difficult to appreciate the meaning of the opening words “for the
removal of doubts” because the majority decision in Kesavananda Bharati
case {(supra) clearly [aid down and ieft no doubt that the basic structure of the
Constitution was outside the competence of the amendatory power of
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Parliament and in Indira Gandhi case {supra), all the judges unanimously
accepted theory of the basic structure as a theory by which the validity of the
amendment impugned before them, namely, Article 329-A(4) was to be
judged. Therefore, after the decisions in Kesavananda Bharati_case {supra}
and Indira Gandhi case (supra). there was no doubt at all that the amendatory
power of Parliament was limited and it was not competent to Parliament to
alter the basic structure of the Constitution and clause (5) could not remove
the doubt which_did not exist. What clause (5) really sought fo do was to
remove ihe limitation on the amending power of Parliament and convert 1t
from a Yimiied power into an unlimited one. This was clearly and indubitably a
fuiile exercise on the part of Pariiament. | faii to see how Pariiament which
has only a limited power of amendment and which cannoi_alter the basic
struciure of ihe Constituiion capn expand its power of amendment so a5 1o
canfer upon itself the power of repeal or abrogate the Constitution or {o
damage or desfroy iis basic strugiure. That would clearny be in excess of the
imited amending power possessed by Parliament The Constitution has
conferred only_a limited amending power on Parliament so that it cannot
damage or_destroy the basic structure of the Copnstitutign and Parliament
cannot by exercise of that limited amending power convert that very power
into an absolute and unlimiied power. f it were permissible i0 Parliament 0
enlarge the limited amending power conferred upon ii intc an absoluie power
of amendment, then it was meaningless to place a limitation on the original
power of amendment. It is difficult to appreciate how Parliament having 2
imited power of amendment can get rid of the limiiation by exercising that
very power and convert if inic an absolute power. Clause (5) of Article 368
which sought io remove fhe limitation_on the amending power of Pariament
by making it absoiute must therefore be heid o be guiside the amending
nower of Parliament. There is also another ground on which ihe vaiidity of this
clause can be successfully assalied. This clause secks o convert a_controlled
Constifution. into_an_ungontroiied one by removing the limitation on the
amending power_of Parifament which, as pointed oui above, is_itself an
esseniial feature of the Constitution and it is therefore vioiative of the basic
struciure. | would in the circumstances hold clause (5) of Article 568 g be
unconstitutional and void.”

58 Reference may now be made to ancther decision of this Court rendered by
a hench of 7 Judges, namely, S.P. Gupta v. Union of india, 1981 {Supp.} SCC

87. P.N. Bhagwati, J. (as he then was] opined as under:-

“Concept of Independence of the Judiciary
27. Having disposed of the preliminary objection in regard io locus standi
of the petitioners, we may now proceed to consider the questions which arise
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for determination in these writ petitions. The guestions are of greal

consfitutionaisignificange affecting the principle of independence of the

judiciary which is a basic feature of the Constitution and we wouid therefore
refer to bedin the discussion by making a few prefatory remarks highiighting
what the true function of the judiciary shouid be in a country iike india which is
marching atong the road to social justice with the banner of demacracy and
the rule of law, for the principle of independence of the judiciary is not an
abstract conception but it is a fiving faith which must derive its inspiration from
the constitutional charter and_its nourishment and sustenance from the
constitutional values. It is necessary for every Judge to remember constantly
and continually that our Constitution is not a non-aligned nationai charter. it is
a document of social revolution which casts an obligation on every
instrumentality including the judiciary, which is a separate but equai branch of
the State, to transform the status quo ante info & new human order in which
justice, soglal, economic and political will inform ali institutions of nafional ife
and there will be equality of status and opportunity for aii. ... Now this
approach to the judicial function may be alright for a stable and static sociely
but not for a society pulsating with urges of gender justice, worker justice,
minorities justice, dalit justice and equal justice, between chronic unequals.
Where the contest is between those who are socially or economically
unequal, the judicial process may prove disastrous from the point of view of
social justice, if the Judge adopts a merely passive or negative role and does
nof adopt a positive and creative approach. The judiciary cannof remain a
mere bystander or spectator but it must become an active participant in the
judicial process ready to use law in the service of social justice through a pro-
active goal-oriented approach. But this cannot be achieved unless we have
judicial cadres who share the fighting faith of the Constitution and who are
imbued with the constitutional values. The necessify of a judiciary which is in
tune with the social philosophy of the Constitution has nowhere been better
emphasised than in the words of Justice Knshna [yer which we quote:
“Appointment of Judges is a sericus process where judicial expertise,
legal fearning, life's experience and high integrity are components, but
above all are two indispensabjes — social philosophy in aclive unison
with the socfaiistic articles of the Constitution, and second, but equally
important, buili-in resistance to pushes and pressures by ciass
interests, private prejudices, government threats and biandishments,
party loyalties and contrary economic and politicial ideologies projecting
into pronouncements. (Mainstream, November 22, 1980)
Justice Krishna lyer goes on to say n his inimitable style:
“Justice Cardozo approvingly guoted President Theodore Roosevelt's
stress on the social philosophy of the Judges, which shakes and
shapes the course of a nation and, therefore, the choice of Judges for
the higher Courts which makes and declares the taw of the fand, must
be in tune with the social philosophy of the Constitution. Nat mastery of
the law alone, but sociat vision and creative crafismanship are
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important inputs in successful justicing. {Mainstream, November 22,
1980)°
What is necessary is to have Judges who are prepared to fashion new tools,
forge new meihods, innovate new strategies and evoive a new jurisprudence,
who are judicial statesmen with a social vision and a creafive facuity and. who
have above all, a deep sense of commitment 1o the Constitution with an
activist approach and obligation for accountability, not to any party in power
nor to the opposition nor o the classes which are vociferous but to the half-
hungry millions of india who are continually denied their basic human rights.
We need Judges who are alive fo the socio-economic realities of Indian life,
who are anxious to wipe every tear from every eye, who have faith in the
constitutional values and who are ready to use law as an instrument for
achieving the constitutional objectives. This has to be the broad blueprint of
the appointment project for the higher echelons of judicial service. itis only if
appointmenis of Judoes are made with, _these considerations weighing
predominantly _with ihe appointing _autherity that we can have a fruly
independent judiciary commitied only to the Constifution and o the people of
india. The concept of independence_of the judiciary is a_noble concepi which
inspires the constitutional_scheme and constitutes the foundation on which
rests the edifice of our democratic poiity. If there is one principle which runs
through the entire fabric of the Constitution, it is_the principle of the rule of law
and under the Constitution, it is the judiciary which is entrusted with the task
of keeping_every organ of the State within the limits of the law and thereby
making the rule of law meaningful and effective. it is to aid the judiciary in this
tmsk that the power of judicial review has been conferred upon the judiciary
and it is by exercising this power which constitutes one of the most potent
weapons in armory of the law,_that the iudiciary seeks to protect the citizen
acainst violation of his constitutional or legal rights_or misuse or abuse of
power by the State or its officers. The iudiciary stands befween the citizen and
the State as a bulwark against execuiive excesses and misuse or abuse of
power by the executive and therefore it is absolutely essential that the
judiciary must be free from executive DIESSUre Of influence and this has been
secured by the Constitution-makers by making glaborate provisions_in ihe
Constitution to which detailed reference has been made in the judgments in
Union of India vs. Sankaichand Himmatlal Sheth, (1977) 4 SCC 193. But it is
necessary to remind oursetves that the concept of_independence of the
judiciary is_not limited only to independence from execulive pressuie OF
influence but it_is a much wider concept which takes within_iis sweep
independence from many other pressures and prejudices. !t has many
dimensions, namely. feariessness of other power centres, econgmic Of
politigal, and freedom from prejudices acauired and_nourished by the ciass to
which the Judges belong. If we may again quote the eloguent words of Justice
Krishna lyer:
“independence of the Judiciary is not genuflexion; nor is it opposition
to every proposition of Govemment, it is neither Judiciary made to
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Opposition measure nor Government's pleasure. (Mainstream,
November 22, 1830)

The tycoon, the communalist, the parochialist, the faddist, the
extremist and radical reactionary lying coiled up and subconsciousty .
shaping judicial mentations are menaces fo judicial independence
when they are at variance with Parts il and |V of the Paramount
Parchment”

Judges should_be of stern stuff and tough fibre, unbending before power,
economic or political, and they must uphold the core principle of the rule of

law which says. "Be you ever so high, the law is above you® This is the
principle of independence of the judiciary which is vital for the establishment
of real participatory democracy._maintenance_of the rule of law as a dynamic
concept and delivery of social justice to the vulnerable seciions of the
community. it is this principle of independence of the judiciary which we must
keep in mind while interpreting the relevant provisions of the Constitution.”

S, Murtaza Fazal Ali, J., on the issue of *judicial review” and the "basic structure”,
opined as under:.-

*332. H would appear that our Consfitution has devised a wholesome gnd
effective _mechanism for the appointment of Judaes which strikes a just
balance between the judicial and executive powers so that while the final
appointmant vests in the highest authorily of the executive, the power is
subject to a mandatory consuitative progess which by convention is entifled to
great weight by the President. Apart from these safety valves. checks and
balances at every stage, where the power of the President is abused or
misused or violates any of the consfitutional safeguards it is always subject o
judicial review. The power of judicial review, which has been conceded by the
Constitution to the judiciary, is in our opinion_the safest possible safeguard not
only. to ensure independence of judiciary but also to prevent it from fhe
vagaries of the executive. Another advanfage of the method adopted by our
Constitution is that by vesting the entire power in the President, the following
important elements are introduced:

{1}  a popular element in the matter of administration of justice,

(2)  linking with judicial sysiem the dynamic goals of a progressive

society by subjecting the principles of governance to be guided by the

Directive Principles of State Policy,

(3)  in order to make the judiciary an effective and powerful machinery,

the Constitution contains a most onerous and complicated system by

which Judges can be removed under Article 124{4), which in practice is

almost an impossibility,

{4} in order to create and subserve democratic processes the power of

appointment of the judiciary in the executive has been so vested that the
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head of the executive which functions through the Council of Ministers,
which is a purely elected body, is made accountable to the people.
YXK XHK XXX
336,  This Court has in several cases held that the condition of consuitation
which the Govemor has o exercise implies that he would have 10 respect the
recommendatiors of the High Court and cannot turn it down without cogent
reasons and even if he does so, it is marifest that his order is always subject
to judicial review on the ground of mala fide or exceeding his jurisdiction.
XXX X XXX
345.  This, therefore, disposes of all the contentions of the counse! for the
parties so far as the various aspecis of interpretation of Article 222 are
concerned. On a consideration, therefore, of the facts, circumstances and
authorities the position is as follows:
(1) that Article 222 expressly exclucies ‘consent’ and it is not possible 10
read the word 'consent into Article 222 and thereby whittle down ihe
power conferred on the President under this Article,

(2) that the transfer of a Judge or a C.J. of a High Court under Article 222
must be made in public interest or national interest,

(3} that non-consensual transfer does not amount to punishment or
involve any stigma,

(4) thatin suitable cases where mala fide is writ large on the face of it, an
order of transfer made by the President would be subject to judicial review,

(5} that the transfer of a Judge from one High Court to another does not

amount fo a first or fresh appointment in any sense of the term,

(6) that a transfer made under Article 222 after complying with the

conditions and circumstances mentioned above does not mar or erode the

independence of judiciary.

XXX XXX XXX

402 it has been vehementy argued by M. Seerval as also by Mr.
Sorabiee who foliowed him that their main concern is that independence of
judiciary should be maintained at ail costs. indeed, T they are really
concerned that we should buiid up an independent judiciary then it is
absolutely essential that new talents from cutside should be imported in every
High Court either to man it or 10 head it 50 that they may generate much
greater confidence in the peopie than the local Judges. The position of a C.d.
s indeed a very high constitutional position and our Constitution contains
sufficient safeguards to protect both his decision-making process and his
tonure. it is a weli-known saying that power corrupis and absoiute power
corrupts absolutely. As man is not infallite, so is a Chief Justice, though a
person holding a high judicial post is likely to be incorruptible because of the
guality of sobristy and restraint that the judiciai method contains. Even s, if a
C. 4 is from outside the State, the chances of his misusing his powers are
reduced to the absolute minimum. We have pointed oul that the power to
formulate or evolve this policy clearly fies within the four-corners of Article 222
itself which contains a very wide power conditioned only by consultation with
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C.J.1. who is the highest judicial authority in the country. It is always open to
the President, which in practice means the Central Government, to lay down a
policy, norms and guidelines according to which the presidential powers are to
be exercized and once these norms are followed, the powers of the President

would be beyond judicial review.”
On the issue in hand, V.D. Tulzapurkar, J, expressed the following view:-

“624. As regards the constitutional convention or practice and the
undertaking which have been pressed into service in relation to Bar recruits
as Additional Judges for basing their right fo be considered for their
continuance on the expiry of their initial term, the learned Attorney-General
appearing for the Union of india raised a two fold contention. Regarding the
former he urged that a constitufional convention or praciice, howsoever
wholesome, cannot affect, alter or control the plain meaning of Aricle 224(1)
which according to him gives absolute power and complete discretion io the
Prasident in the matter of continuance of sitting Additional Judges on the
expiry of their initial term, the pendency of arrears being relevant only for
deciding whether or not Additional Judges should be appointed and not
relevant with regard to a particutar person fo be appointed. As regards the
undertaking he pointed out that the usual undertaking obfained from a
Member of the Bar in all High Courts — and for that matter even the additional
undertaking that is being obtained in the Bombay High Count if properly read
will show that it merely creates 3 binding obligation on the concerned Member
of the Bar but does nof create any .obligation or commitmeni on the part of the
appointing authority fo make the offer of permanent Judgeship to him. It is
difficult to accept elther of these contentions of the leamed Attorney General.
it was not disputed before us that constitufional conventions and practices
have importance under unwritten as well gs written Constitutions and the
positfion that conventions have a role {0 play in Interpreting articles of a
Consfitution s clear from several decided cases. In U.N.R. Rao v. Indira
Gandhi, (1971) 2 SCC 63, Chief Justice Sikri observed thus: (S8CC p. 64, para
3)
‘it was said that we must interpret Aricle 75(3) according o its own
terms regardiess of the conventions that prevaii in the United Kingdom.
if the words of an Aricle are clear, notwithstanding any relevant
convention, effect will no doubt be given to the words. But it must be
remembered that we are inferpreting a Constitution and not an Act of
Paritament, a Constitution which establishes a Parliamentary system of
Government with a Cabinet. in trying to understand one may well keep
in mind the conventions prevaient at the time the Constitution was
framed.” :
In State of Rajasthan v. Union of india, (1977) 3 SCC 582, aiso the
importance of g constitutional convention or practice by way of crystaliising
the otherwise vague and loose content of a power to be found in certain
article has been emphasisad. In the State of W.B. v, Nripendra Nath Bagchi,
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AR 1966 SC 447, the entire interpretafion of the concept of ‘vesting of control’
over Districi Courts and Courts subordinate thereto in the High Court was
animated by conventions and practices having regard to the history, object
and purpose that lay behind the group of relevant articles, the principal
purpase being, the securing of the independence of the subordinate judiciary.
it is true that no constitutional convention or practice can affect, alter or
contral the operation of any article if its meaning is quite plain and clear but
here Articie 224(1) merely provides for situations when Additional Judges
from duly gualified persons could be appointed to a High Court and at the
highest reading the article with Section 14 of the General Clauses Act it can
be said that the power conferred by that article may be exercised from time to
fime as occasion reguires but on the question as 10 whether when the
accasion arises to make appointment on expiry of the term of a sitting
Additional Judge whether he should be continued ar a fresher or outsider
could be appeinted by ignoring the erstwhile incumbent even when arrears
continue to obtain in that High Court the articie 15 silent and not at all ciear and
hence the principle invoked by the iearned Attorney-General will not appiy. On
the other hand. it wili be proper to invoke in such a situation the other well-
settied principle that in construing a constitutional provision the implications
which arise from the struciure of the Constitution itself or from its scheme may
legitimately be made and looking at Article 224(1) from this angie a
wholesome constitutionai convention or practice that has grown because of
such implications will have to be borne in mind especially when it servesio
safeguard one of the basic features which is the cardinal faith underlying our
Constitution, nameiy, independence of the judiciary. In other waords a limitation
on the otherwise ahsoluie power and discretion contained in Article 224(1) i1s
required to be read into it because of the clear impiication arising from the
said cardinal faith which forms a fundamental pillar supporting the basic
siructure of the Constitution, as otherwise the exercise of the power in the
absoiute manner as suggested will be destructive of the same. That it is not
sound approach to embark upon ‘a strict iiteral reach’ of any constitutional
provision in order to determine it true ambit and effect is sfrikingly liustrated
in the case of Article 368 which came up for consideration before ihis Court in
Kesavananda Bharati case, (1973) 4 SCC 225, where fhis Court held that the
basic or essential features of the Constitution do act as fetters or limitations
on the otherwise wide amending power contained in that articie. in Australia
limitations on the iaw-making powers of the Pariiament of the Federal
Commonweaith over the Siates were read into the concerned provisions of
the Constitution because of impiications arising from the very federal nature of
the Consfitution: (vide Lord Mayor Counciliors and Citizens of the City of
Melbourne v. Commonweaith, 74 Commonweaith LR 31, and the State of
Victoria v. Commeonweaith of Ausiralia, 122 Commonwealth LR 353). As
regards the underiakings of the types mentioned above, it is true that strictly
and iegally speaking these undertakings only create a binding obligation an
the concerned Member of the Bar and not on the appointing authority but it
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cannot be forgotten that when such undertakings were thought of, the
postutate underlying the same was that there was no questicn of the
appointing autherity not making the offer of permanent Judgeship {o the
concerned Member of the Bar but that such an offer would be made and upon
the same being made the sitting Additional Judge recruited from the Bar
should not decline to accept it and revert to the Bar. | am therefere clearly of
the view that the aforesaid convention or practice and the undertaking serve
the cause of public interest in twe respects as indicated above and those two
aspects of public interest canfer upon these sitting Additional Judges recruited
from the Bar a legitimate expectancy and the enforceable right not to be
dropped illegally or at the whim or caprice of the appainting authority but to be
considered for continuance in that High Court either by way of extending their
term or making them permanent in preference to freshers or outsiders and it is
impossible 1o construe Article 224(1) as conferring upon the appointing
authority absolute power and complete discretion in the matter of appointment
of Additional Judges to a High Court as suggested and the suggested
construction has to be rejected. In view of the above discussion it is clear that
there is a valid classification between proposed appointees for initial
recruitment and the sitting Additional Judges whose cases for their
continuance after the expiry of their initial term are to be decided and the two
are not in the same position.”

The observations of D A. Desai, J. are expressed hereunder:-

“696. It may be briefly mentioned here that Writ Pefition No. 274 of 1981
filed in this Gourt and Transferred Cases Nos. 2, 6 and 24 of 1881 were listed
fo be heard along with the present batch of cases with a view o avoiding the
~ repetition of the arguments on points common t6 both sets of cases. In the

first group of cases the question of construction of Articles 217, 224 and other

connected articles prominently figured in the context of circular of the Law

Minister dated March 18, 1981, seeking consent of Additional Judges for

being appointed as permanent Judges in other High Courts and the short-

term extensions given to Shri O.N. Vohra, Shri S.N. Kumar and Shri 5.B.
- Wad, Additional Judges of Delhi High Court and the final non-appeiniment of
Shri Q.N. Vohra and Shri S.N. Kumar. The submission was that the circular of
the Law Minister manifesis a covert attempt to transfer Additional Judges from
one High Ceurt to other High Court without consulting the Chief Justice of
India as required by Article 222{1) and thereby circumventing the majority
decision in Union of India v. Sankalchand Himatlal Sheth, (1877) 4 SCC 183.
The central theme was the scope, amhit and content of consultation which the
President must have with the three constitutional functionaries set out in
Articte 217{1). In the second group of cases, the question arose in the context
of transfer of Shri K.B.N. Singh, Chief Justice of Patna High Court as Chief
Justice of Madras High Count consequent upon the fransfer of Shri M.M.
lsmail, Chief Justice of Madras High Court as Chief Justice of Kerala High
Court by Presidential Netification dated January 19, 1981, in exercise of the
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power conferred upon him by Article 222 The coniroversy centred down the
scope, ambit and content of consuliation that the President must have with
the Chief Justice of India before exercising the power to transfer under Article
222. Thus, the scope, ambit and content of consultation under Article 217 as
also one of Article 222 which, as Mr Seervai stated, was more or less the
same though the different facets on which consulitation must be focussed may
differ in the case of transfer and in the case of appointment, figured
prominentiy in both the groups of cases. The paramaters of scope, ambit and
content of consuitation both under Articies 217(1), 222 and 224, were drawn
on a wide canvas to be tested on the touchstone of independence of judiciary
being the fighting faith and fundamentatl and basic featura of the Constitution.
It was siated that if the consultation itseif is to provide a refiable safeguard
against arbitrary and naked exercise of power against judiciary, the procedure
of consultation must be so extensive as to cover ali aspects of the matter and
it must be made so firm and rigid that any contravention or transgression of it
wouid be treated as mala fide or subversive of independence of judiciary and
the decision can be corrected by judicial review. Therefore, at the outset it is
necessary to be properly informed as to the concept of independence of
judiciary as set out in the Constitution.

697. The entire gamut of argumenis revoived principally round the
construction of Articies 217 and 224 in one batch of petitions and Articie 222
in ancther baich but the canvas was spread wide covering various afher
articies of the Constitution, analogous provisions in previous Government of
india Acts, similar provisions in other demacratic constitutions and reports of
Law Commission. Rival constructions canvassed centred upon the pivotal
assumption that independence of judiciary is a basic and fundamental feaiure
of the Constitution which has its genesis in the power of judicial review which
anables the court to deciare executive and legislative actions ultra vires the
Constitution. in this connection we are not starting on a clean slate as the
contention in this very form and for an avowed cbject was widely canvassed
in Sankalchand Himatkal Sheth v. Union of India, (1976} 17 Guj LR 1017 {FB),
and in Union of india v. Sankalchand Himatlal Sheth (supra). Some additional
dimensions were added to this basic concept of independence of judiciary
while both the parties vied with each cother as in the past (see statement of
Shri S.V. Gupte, then Attorney-General in Sheth case (supra), on proclaiming
ihair commitment to independence of judiciary though in its scope and content
and approach there was a marked divergence.

KKK XXX 30X

771. Now, power is conferred on the President to make appointment of
Judge of Supreme Court after consultation with such of the Judges cof the
Supreme Court and of the High Courls in the States as the President may
deem necessary. Tne submission is that the expression ‘may deem
necessary’ qualifies the expression ‘consultation’ and that if he deems
otherwise the Prasident can proceed to make appointment of the Chief
Justice of India without consultation with any of the Judges of the Supreme
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Court and of the High Courts. {n other words, it was submitied on behalf of the
respondents, the President has a discretion to consult or not fo consuit
Judges of the Supreme Court and High Courts before making appointment of
Chief Justice of India, it was pointed out that where consuitation is obligatory
it is specifically provided and reference was made to the proviso extracted
hereinabove wherein it is stated that it would be gbiigatory upon the President
to consult the Chief Justice of india before making appointment of a Judge of
the Supreme Court other than the Chief Justice of India. Undoubtedly, the
proviso leaves no option to the President but to consuit the Chief Jusiice of
india while making appointment of a Judge of the Supreme Court other than
the Chief Justice of india, but it is rather difficult to accept the consfruction as
suggested on behalf of the respondents that in making appointment of the
Chief Justice of India the President is at large and may not consuil any
functionary in the judicial branch of the State before making appointment of
Chief Justice of India. The expression ‘may deem necessary’ qualifies the
number of Judges of the Supreme Court and High Courts to be consuited.
What is optional is selection of number of Judges to be consulted and not the
consuliation because the expression ‘shall be appointed after consuitation’
wouid mandate consultation. An exireme submission that the President may
consulf High Court Judges for appointment of the Chief Justice of India
omitting altogether Supreme Court Judges does not commend to us, because
the consultation with 'such of the Judges of the Supreme Court and of the
High Courts’ would clearly indicate that the consuitation has to be with some
Judges of the Supreme Court and some Judges of the High Courts. The
conjunction ‘and’ is clearly indicative of the intendment of the framers of the
Constitution. [f there was disjunctive 'or’ between Supreme Court and High
Courts in sub-article (2) of Article 124 there could have been some farce in
the submission that the President may appoint Chief Justice of india ighoring
the Supreme Court and after consulting some High Court Judges.
Undoubtedly. sub-article (2) does not cast an obligation to consult all Judges
of the Supreme Court and all Judges of the High Courts but in practical
working the President in order to discharge his function of selecting the best
suitable person to be the Chief Justice of India must choose such fair
sprinkling of Supreme Court and High Court Judges as would enable him to
gather enough and reievant material which would help him in decision-making
process. Mr Seerval submitted that this Court must avoid such construction of
Articte 124 which would enable the President to appoint Chief Justice of india
without consultation with any judicial functionaries. That is certainly correct.
But then he proceeded to suggest a construction where, by a constitutional
convention, any necessity of consuiltation would be Obviated and yet the
executive power to be choosy and selective in appointment of Chief Justice of
India can be controlled or thwarted. He said that a constitutional convention
must be read that the seniormost amongst the puisne Judges of the Supreme
Court should as a rule be appointed as Chief Justice of India except when he
is physically unfit to shoulder the responsibiliies. This constitutiona
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convention, it was said, when read in Article 124{2) wolld obviate any
necessity of consultation with any functionary in the judicial branch before
making appointment of Chief Justice of India and yet would so circumscribe
the power of the President as not to enable the executive o choose a person
of its bend and thinking. In this very context it was pointed out that Article 126
permits the President to appoint even the juniormost Judge of the Supreme
Court to be an acting Chief Justice of [ndia and it was said that such an
approach or such consiruction of Arficle 126 would be subversive of the
independence of judiciary. It was said that if the juniormost can be appointed
acting Chief Justice of India, every Judge in order to curry favour would
decide in favour of executive. And as far as Article 124 is concerned it was
said that if the convention of seniorify is not read in Article 124(2), every
Judge of the Supreme Court would be & possible candidate for the office of
Chief Justice of India and on account of personal bias would be disgualified
from being consuled. There is no warrant for such an extreme position and
the reflection on the Judges of the Supreme Court is equally unwarranted. On
the construction as indicated above there will be positive limitation on the
power of the President while making appointment of Chief Justice of India and
it is not necessary to read any limitation on the power of the President under
Ariicle 126 while making appointment of & Judge of the Supreme Court as
acting Chief Jusiice of India. But the observation is incidental to the
submission and may be examined in an appropnate case. And the question of
construction is Kept open.
XXX KX XXX

775, |t was also stated that the expression ‘obtain’ in the circular has the
slement of coercion and a consent ceases {0 be consent if it is obtained under
coercion. It was said that consent and coercion go il together because forced
assent would not be congent in the eye of lavwy. It was said that the threat
implicit in the circular becomes evident because the Chief Minister, the strong
arm of the executive is being asked to obfain consent. If every liitle thing is
looked upon with suspicion and as an attack on the independence of judiciary,
it becomes absolutely misieading. Law Minister, if he writes directly to the
Chief Justice or the Judge concerned, propriety of the action may he open to
guestion. Chandrachud, J., has warned in Sheth case {supra) that the
executive cannot and ought not fo establish rapport with Judges {SCR p. 456
CD : SCC p. 230, para 43). Taking this direction in its letter and spirit, the Law
Winister wrote to the Chief Ministers. The Chief Minister in turn was bound to
approach the Chisf Jusfice. This is also known to be a proper communication
channe! with Judges of High Court. In this contexi the expression 'obtain’
would only mean request the Judge 1o give consent if he so desires. If he
gives the conseni, well and good, and if does not give, no evil consequences
are likely to ensue. | am not impressed by the submission of the learned
Attorney-General that one who glves consent may have some advantage over
the one who does not | do not see any remote advaniage and if any such
advantage is given and if charge of victimisation is made out by the Judge not
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giving consent, the arm of judicial review is strong enough to rectify the
executive error.
XXX XXX XXX

815. The public interest like public policy is an unruly horse and is
incapable of any precise definition and, therefore, it was urged thaf this
safeguard is very vague and of doubtful utility. It was urged that these
safeguards falled to checkmate the arbitrary exercise of power in 1976. This
approach overlocks the fact that the Lakshman Rekha drawn by the
safegquards when transgressed or crossed, the judicial review will set at
naught the mischief, True it is that it is almost next to impossible for individual
Judge of a High Court to knock at the doors of the Courts because access to
justice is via the insurmountable mountain of costs and expenses. This need
not detain us because we have seen that in time of crisis the Bar has risen to
the occasion twice over in near past though it must be conceded that judicial
review is increasingly hecoming the preserve of the high, mighty and the
affluent. But the three safeguards, namely, full and effective consultation with
the Chief Justice of India, and that the power to transfer can be exercised in
public interest, and judicial review, would certainly insulate independence of
judiciary against an attempt by the executive to control it.”

Last of all, reference may be made o the ohservations of E.S. Venkataramiah,
J., {as he then was) who held as under:-

“1245. The gquestion of policy is a matter entirely for the President to decide.
Even though the Chief Justice of India is consulted in that bebalf by the
President since the policy relates to the High Courts, his opinion is not binding
on the President. i is open 1o the President to adopt any policy which is
subject only to the judicial review by the Court. Under Article 222 of the
Constitution the Chief Justice of india has fo be consulted on the guestion
whether a particular Judge should be transferred and where he shouid be
transferred while implementing the said policy. if the Government requests the
Chief Justice of india to give his opinion on a transfer to impiement the said
policy which is really in the public interest he cannot deciine to do so. Even
though the Chief Justice was opposed to the ‘wholesale transfers’ of Judges
there is no bar for the Government treating the recommendation for transfers
made by the Chief Jusfice of india as a part of the implementation of its
policy, That the transfer of Shri K.B.N. Singh was on account of the policy of
the Government can be gathered from the following statemenis in the
affidavits filed before this Court: in para 8 of the affidavit dated September 16,
1981 of Shri K.B.N. Singh it is stated: "When the deponent wanted to know
why he might be transferred to Madras, the Hon'dile Chief Justice of india
merely said that it was the Government policy, but gave no clue as to what
necessitated his transfer from Patna to Madras.” in para 2{qg) of the affidavit of
the Chief Justice of india he has stated: "1 deny that when Shri K.B.N. Singh

4
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wanted to know over the telephone on January 5, 1981, | stated merely that it

was the ‘Government poficy’...". In paragraph 8 of the rejoinder-affidavit

dated October 16, 1981 of Shri K.B.N. Singh, it is stated “at one point he also
said that it was Government policy to effect transfer in batches of two or
three”.

50. The sequence of judgments would now iead us to the judgment of this
Court in S.P. Sampath Kumar v. Union of india, (1987} 1 SCC 124. The view
expressed by a bench of 5 Hon'bie Judges of this Court in the above case, was
in respect of a controversy quite simiiar to the one in hand. In the instant
judgment, the constitutional vires of the Administrative Tribunals Act, 18985 was
under challenge. The above Act was framed under Articie 323A of the
Constitution. Articie 323A was introduced in the Constitution by the Constitution
(Forty-second Amendment) Act, 1676. The main judgment was delivered by
Ranganath Misra, J. (as he then was) on behalf of himself and V. Khalid, G.L.
Oza and M.M. Dutt JJ. Insofar as the concurring view rendered by P.N.
Bhagwati, CJ is concerned, the conclusion recorded in the following paragraphs
has a bearing on the present confroversy.
“3. it is now well setiled as a fesult of the decisjon of this Court in Mipetva
Miiis 1td. v. Union of india, (1880) 3 SCC 625, that judicial review is a basic.
and essential feature of the Constitution and no law passed by Parliament in
exercise of its constituent power ¢an abrogate it or take it away, If the power
of judicial review is abrogated or taken away the Constitution will cegse fo be
what it is. | is a fundamental principle of our constitutional scheme that_every
oraan of the State. every authority under the Constitution, derives its power

from the Constitufion and has tn zct within the limits of such power. It is a
limited government which we have under the Constitution and_both the

axecutive and the legislature have to act within the limits of the power
conferred upon_them upder the Constifution. Now a guestion may arise as {o
what are the powers of the executive and whether the executive has acted
within the scope of its power. Such a guestion obviously cannot be left to the
exacutive to decide and for two very good_regsons. First the decision of the
auestion would depend upon the interprefation of the Constitution and the
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laws and this would pre-eminently be a matter fit fo be decided by the
judiciary, because it is_the judiciary which alone would be possessed of
expertise in this field and secondly. the constitutional and fegal protection
afforded to ihe citizen would become illuspry, if it were leift to the executive to
determine the legality of its own action, So also if the legislaiure makes a law
and a dispute arises whether in making the law, the legislature has acted
outside the area of its legislative competence or the law is violafive of the
fundamental rights or of any other provisions of the Constitution, its resolution
cannot, for the same reasons, be leff to the determination of the [egislature.
The Constitution has, therefore created an independent machinery for
resolving these disputes and this independent machinery is the judiciary
which is vested with the power of judicial review to determine the legality of
executive action and the validity of legislation passed by the legislature. The

judiciary is constituted the ullimate interpreter of the Consfitution and 1o it 15
assigned the delicate fask of defermining what is the exieni and scope of the

power conferred on each branch of government, what are the limits on the
exercise of such power under the Constitution and whether any action of any
branch transgresses such limits. 1t is also a basic principle of the rule of law
which _permeates every provision of the Constitution and which forms iis very
core and essence that the exercise of power by the execulive or any other
authorify must not only be conditioned by the Constitution but also be in
accordance with law and it is the judiciary which has to ensure that the law is
observed and there is compliance with the requirements of law_on the part of
the execuiive and other authorities. This function is discharged by the
judiciary by exercise of the power of judicial review which {s @ most potent
weapon in the hands of the judiciary for maimtenance of the Rule of Law. The
nower of judicial review is an integral part of our constitutional system and
without if, there will b2 no government of laws and the Rule of Law would
become a teasing illusion and a promise of unreality. That is why | observed
in my judgment in Minerva Mills Lid. case (supra) at p. 287 and 288 (SCC p.
678, para 87)
“I am of the view that if there is one feature of our Constitution which,
more than any other is basic and fundamental to ihe _mainienance of
democracy and the rule of law, it is the power of judicial review and it is
unguestionably. to my mind. part of the basic sfructure of the

Constitution.  Of courgse,. when | say this | should not be iaken to
suggest that  effeciive  alternative instifutional  mechanisms  or

arrangements for judicial review cannot be made by Parliament. But
what ! wish fo emphasise i5 that judicial review is a_viial principle of our
Constitution_and it cannot be abrogaied without affecting the basic
struciure of the Consfitufion. if by a constitutiona! amendment, the

ower of judicial review is taken aw nd it is provided that the validit
of any law made by the legislature shalf not be liable to be called in
gquesfion on any ground, even if if is oufside the legislative competence
of the leqisiature or is vioiative of any fundamentai rights, it wouid be
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nothing short of subversion of the Constitution, for it wouid make a
mockery of the distribution of iegisiative powers between the Union and
ihe States and render the fundamental rights meaningiess and futite. So
alsc if a constitutional amendment is made which has the effact of
taking away the power of judicial review and providing that no
amendment made in the Constitution shaii be liabie to be questioned on
any ground, even if such amendment is violative of the basic structure
and, therefore, outside the amendatory power of Parliament, it would be
making Parliament sole judge of the constitutiona! validity of what it has
done and that would in effect and substance, nullify the limitation on
the amending power of Parliament and affect the basic structure of the
Constitution. The conclusion must therefore inevitably follow that clause
(4) of the Article 368 is unconstitutional and void as damaging the basic
structure of the Constitution.”

1t is undoubtediy frue that my judgment in Minerva Mills Lid. case {supra) was
a minority judgment but so far as this aspect is _concernad, the majority
Judaes aiso togk the same view and held that judicial review is a basic and

essential feature of the Constitution_and it cannot _be ahrogated withgut
affecting the basic structure of the Constitufion and it is equaliy ciear from the

same decision that though judicial review cannot be altogether abrogated by,
Parliament by amending the Constitution in exercise of its constituent power

Pariiament can ceriainily, without in any way violating the basic struciure
doctrine. set up effective alternative institutional mechanismg or arrangemenis
for iudicial review. The basic and gssential feature of judicial review cannot be
dispensed with bu: it would be within the compeience of Parliament to amend
the Constitution so as to substitute in place of the High Couit, another
Alternative instifutional _mechanism or_arrangement for udicial review,
provided it is no iess efficacious than the High Court. Then, instead of the
High Court, it would be another institutional mechanism or authority which
would be exercising the power of judicial review with a view 10 enforcing the
constitutional imitations and maintaining the ruie of law. Therefore, if any
constitutional amendment made by Parliament takes away from the High
Court_the power of judicial review in any particular area_and vests it in any
ofher institutional mechanism or authority, it would not be violative of the basic
structure doctrine, so long as the essential condition is fulfilied, namely, that
the alternative institutional mechanism or authority set up by the parliamentary
amandment is no less effective than the High Couit.

4. Here, in the present case, the impugned Act has been enacted by
Parliament in exercise of the power conferred by clause (1) of Article 323-A
which was introduced in the Constitution by Constitution {42nd Amendment;
Act, 1976. Clause (2)(d) of this article provides that a law made by Parfiament
under clause (1) may exciude the jurisdiction of courts, except the jurisdiction
of the Supreme Court under Article 136, with respect to the disputes or
complaints referred to in clause (1) The exclusion of the jurisdiction of the
High Court under Ariicles 226 and 227 by any law made by Parliament under
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clause (1) of Aricle 323-A is, therefore, specifically authorised by the
constifutional amendment enacted in clause {2)(d} of that article. [t is clear
from the discussion in the preceding para that this constitutional amendment
authorising exclusion of the jurisdiction of the High Court under Articles 226
and 227 postulates for its validity thaf the law made under clause (1) of Article
323-A excluding the jurisdiction of the High Court under Articles 226 and 227
must provide for an effective alternative insfitutional mechanism or authority
for judicial review. If this constitutional amendment were to permit a law made
under clause (1) of Article 323-A to exclude the jurisdiction of the High Court
under Articles 226 and 227 without setling up an effecltive alternative
institutiona!l mechanism or arrangement for judicial review, it would be
violative of the basic structure doctrine and hence outside the constituent
power of Parliament. It must, therefore, be read as implicit in this
constifutional amendment that the law excluding the jurisdiction of the High
Court under Articles 226 and 227 permissible under it must not leave a void
but it must set up another effective institutional mechanism or authority and
vest the power of judicial review in it. Conseguently, the impugned Act
excluding the jurisdiction of the High Court under Articles 226 and 227 in
respect of service matiers and vesting such jurisdiction in the Administrative
Tribunal can pass the test of constitutionality as being within the ambit and
coverage of clause (2}{d} of Aricle 323-A, only if it can be shown that the
Administrative Tribunal set up under the impugned Agt is equally efficacious
as the High Court, so far as the power of judicial review gver service matters
(s concemed. We must, therefore, address ourselves to the question whether
the Administrative Trnbunal established under the impugned Act can be
regarded as equally effective and efficacious in exercising the power of
judicial review as the High Court aclting under Articles 228 and 227 of the
Constitution.”

Extracts from the judgment rendered by Ranganath Misra, J. {as he then was}

are first of all being reproduced hereunder:-

“10. In the writ applications as presented, the main challenge was to the
abolition of the jurisdiction of this Court under Article 32 in respect of specified
service disputes. Challenge was also raised against the taking away of the
jurisdiction he High Court under Arlicles 226 and 227 I was furdher
ganvassed that establishment of Benches of the Tiibunal at Allahabad,
Bangalore, Bombay, Calcutia, Gauhati, Madras and Nagpur with the principal
seat at Delhi would still prejudice the parties whose cases weire already
pending before the respective High Courls located at places other than these
places and uniess at the seat of every High Court facliifies for presentation of

lications and for hearin ereof were provided the parfi nd their
lawvers would be adversely affected. The interim order made on Oclober 37,
1985, made provision to meet the working difficulties. Learned Afforney-
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General on behalf of the Cenirai Government assured the court that early
steps would be taken fo amend the law so as to save the juriediction under
Article 32, remove other minor anomalies and set up a Bench of the Tribunal
at the seat of every High Court. By the Administrative Tribunals (Amendment)
Ordinance, 1986, these amendments were brought abouf and by now an
appropriate Act of Parliament has replaced the Ordinance. Most of the original
arounds of attack thus do not survive and the contentions_that _were
canvassed at the hearing by _the counsel appearing for_different parties are
these:
(1) Judiciai review is a fundamental aspect of the basic sfructure of our
Constitution and bar of the Jurisdiction of the High Court under Articles 226
and 227 as contained_in Section 28 of the Act cannot be sustained;
{2y Ewen if the bar of iurisdiction_is upheld, the Tribunal being a
substitute of the High Court, its constitution and set up should_be such that
i+ wauld in fact function_as such substitute and become an ingtitution in
which the parties could repose faith and trust.
(3}  Benches of the Tribunal should not only be estabiished at the seat of
every High Court but should be available at every place where the High
GCourts have permanent Benches;
4y  So far as Tribunals set up orto be set up by the Central or the State
Governments are concerned, they shouid have no jurisdiction in respect of
employees of the Supreme Court or members of the subordinate judiciary
and employees working in such establishments inasmuch as exercise of
jurisdiction of the Tribunal would interfere with the control absolutely
vested in the respective High Courts in regard fo the judicial and other
subordinate officers under Article 235 of the Constitution.
11. After oral arguments were over, learned Aftorney-General, after
obtaining instructions from the Central Government filed a memorandum to
the effect that Section 2{q) of the Act wouid be slitably amended so as fo
exciude officers and servants in the employment of the Supreme Court and
members and staff of the subordinate judiciary from the purview of the Act. in
the same memorandum it has aiso been said that Government wolid arrange
for sittings of the Benches of the Tribunal at the seat or seats of each High
Court on the basis that ‘sittings’ will inciude ‘circuit sittings’ and the details
thereof wouid be worked out by the Chairman or the Vice-Chairman
concerned.
12. With these concessions made by the learned Attorney-General, oniy.
two aspects remain to be dealt with by us, namely, those coyered by the first
and the second contentions.
13. Strong reliance was placed on the judgment of Bhagwati, J. {one of us
— presently the learned Chief Jusiice) in Minerva iiils Ltd. v. Union of india,
{1980) 3 SCC 625, where it was said: (SCC p. 678, para 87)
“The power of judicial review is an integral part of our constifutional
systern and without it, there will be no aovernment of laws and the ruie
of law would become a teasing iiusion and a prosmise of unreality. Lam
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of the view that if there is one feature of our Constitution which, more
than any other, is basic and fundamental to the maintenance of
democracy and the rule of law, it is the power of [udicial review and it is
unguestionably, to my mind, part of the basic structure of the
Constifution. Of course, when i say this 1 should not be taken fo suggest
that effective aiternative instifutional mechanisms or arrangements for
iudicial review cannot be made by Pariiament. But what | wish to
emphasise is that judicial review is 8 vilal principle of our Constitution
and it cannot Be abrogated without affecling the basic structure of the
Constitution. if by a constitufional amendment, the power of Judicial
review is taken away and it is provided that the validity of any law made
by the legislafure shall not be liable t6 be called in guestion on any
aground. even if it is outside the legislative competence of the legisiature
or is_violative of any fundamental rights, it would be nothing short of
subversion of the Constitufion, for it would make a mockery of the
distribution of legjsiative powers between the Union and the States and
render the fundamentai rights meaningless and futile. 5o also if a
constitutional amendment i made which has the effect of taking away

the power of judicial review...”

14. Article 32 was described by Dr Ambedkar in course of the dehate in
the Constituent Assembly as the ‘soul’ and 'heart’ of the Constitution and it is
in recognition of this position that though Article 323-A(2){d) authorised
exclusion of jurisdiction under Aricle 32 and the original Act had in Section 28
provided for if, by amendment jurisdiction under Article 32 has been left
untouched, The Acdt thus saves Jurisdiction of this Court both under Article 32
in respect of original proceadings as aiso under Article 136 for entertaining
appeais against decisions of the Tribunal on arant of special ieave. Judicial
review by the Apex Court has thus been ieft intact.

15. The question that arises, however, for consideration is whether bar of
junrisdiction under Articles 226 and 227 affects the provision for judicial review.
The right to move the High Court in its writ jurisdiction — unlike the one under
Article 32 — is not a fundamentai right. Yet, the High Courts, as the working
experience of three-and-a-hali decades shows have in exercise of the power
of judicial review piayed a definite and positive role in the matter of
preservation of fundamenta! and octher rights and in keeping administrative
action under reascnable conirol. in these thirty-six years following the
enforcement of the Constilution, not only has india's population heen more
than douhied but also the number of litigations before the courts including the
High Courts has greatly increased. As the pendency in the High Cours
increased and soon Became the pressing problem of backlog, the nation's
attention came to be bestowed on this aspect. Ways and means {o relieve the
High Courts of the lvad began to engage the attention of the government at
the Cenire as also in the various States. As early as 1989, a Committee was
set up by the Central Government under the chairmanship of Mr Justice Shah
of this Court to make recommendations suggesting ways and means for
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affective, expeditious and satisfactory disposal of matters relating 1o SEervice
disputes of government servants as it was found fhat a sizeable portion of
pending litigations related to this category. The Committee recommended the
setting up of an independent Tribunal to handle the pending cases before this
Court and the High Courts. While this report was stili engaging the atiention of
governmeni, the Adminisirative Reforms Commission also took note of the
situation and recommended the seiting up of Civil Services Tribunals to deal
with appeals of Government servants against disciplinary action. In certain
States, Tribunals of this type came into existence and started functioning. But
the Central Government looked into the matter further as it transpired that the
major chunk of service lifigations related to matters other than disciplinary
action. In May 1876, a Conference of Chief Secretaries of the States
discussed this problem. Then came the Forty-second_Amendment of the .
Constitution_bringing in Article 323-A which authorized Patliament o provide
by law “for ine adiudication or trial by Administrative Tribunais of disputes and
complaints with respect to recruiiment and conditions of service of persons
appginted to public services and posis in connection with the affairs of the
Union or of any State or of any local or other authority within the ferrifory of
India or under the control of the Government of India or of any Corporation
owned or controlled by the government’. As already stated this_article

envisaaed exclusion of the jurisdiciion of all courts, except the jurisdiction of
the Supreme Court under Aricle 1386, with respect to the dispuies or
compiaints referred to in clause {1}, Though the Constituiion now contained
the enabling power, no immediaie steps were {aken to set up any Tribunal as
contempiated by Arfide 323-A. A Constitution Bench of this Court in K K.
Dutta v. Union of India, (1980} 4 SCC 38, observed: [SCCp. 39, para1:5CC
(L & 8) p. 486]
“There are few other litigative areas than disputes between members of
yarious services inter se, where the principle that public policy requires
that all litigation must have an end can apply with greater force. Public
servants ought not to be driven or required to dissipate their time and
energy in courtroom batttes. Thereby their attention is diverted from
public ic private affairs and their inter se disputes affect their sense of
oneness without which no institution can funciion effectively. The
constitution of Service Tribunals by State Governments with an apex
‘rribunal at the Centre, which, in the generality of cases, should be ine
final arbiter of controversies relating to conditions of service, including
the vexed guestion of seniority, may save the courts from the avalanche
of writ petitions and appeals in service matiers. The proceedings of
such Tribunals can have the merif of informality and if they will not be
fed down to strict rules of evidence, they might be able 1o produce
solufions which will satisfy many...”
In the meantime ihe problem of the backlog of cases in the High Courls
necame more acute and pressing and came to be further discussed in
Pariiament and in conferences and seminars. Uitimately in January 19885,
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both Houses of Parliament passed the Bilt and with the Presidential assent on
February 27, 1985, the law enabling the long awaited Tribunal to be
constituted came into existence. As already noticed, the Central Government
notified the Act to come into force with effect from November 1, 1885,

16. Exclusion of the jurisdiction of the High Courts in service matiers
and its propriety as also validity have thus to be examined in the background
indicated above. We have already seen that judicial review by this Court is
[eft wholly unaffected and thus there is a forum where matters of importance
and grave injustice can be brought for determination or rectification. Thus
exclusion of the jurisdiction of fhe High Court does not tolally bar judicial
review. This Court in Minerva Mills' case (supra) did point out that "effective

aiternative institutionat mechanisms or arrangements for judicial review"” can
be made by Parliament. Thus it is posstble {0 set up an alternaiive institution

in place of the High Court for providing judicial review. The debates and
deliberations spread over almost two decades for exploring ways and
means for relieving the High Courts of the icad of backlog of cases and for
assuring quick setflement of service dispuies in the interest of the public
servants as also the counfry cannot be jost sight of while considering this
aspect. It has not been disputed before us - and perhaps could not have
been - fthat the Tribunal under the scheme of the Act would take over a pari
of the existing backlog and a share of the normal [oad of the High Courts.
The Tribunal has been contemplated as a substitute and not as
supplemental fo the High Couri in the scheme of administration of justice. To
provide the Tribunal as an additional forum from where parties could go o
the High Court would certainly have been a retrograde step considering the
situation and circumstances {o meet which the innovation has been brought
about. Thus barring of the jurisdiction of the High Court can indeed not be a
valid ground of attack.

17. What however, has 10 be kept in view is that the Tribunal should
be a real substitute of {he High Courf - not only in form and de jure but in
content and de facto. As was poinfed gut in Minerva's Mills case {supra). the
alternative arrangement has fo be effective and efficient as also capable of
upholding the constitutional limitations. Article 16 of the Constitution
guarantees equality of opportunily in matiers of public employment.
Article 15 bars discrimination on grounds of religion, race, caste, sex or
place of birth. The touch-stone of eguality enshrined in Article 14 is the
greatest of guarantees for the cifizen. Centering around these ardicles in the
Constitution a service jurisprudence has already grown in this country.
Under Sections 14 and 15 of the Act all the powers of the Courts except
those of this Court in regard to matters specified therein vest in the Tribunal
—- either Ceniral or State. Thus the Tribunal is the substitute of the High
Court and is entitled {o exercise the powers thereof.

18. The High Courts have been functioning over a cenfury and a
quarter and until the Federal Court was established under the Government
of India Act, 1935, used to be the highest courts within their respective
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jurisdictions subject to an appeal to the Privy Council in a limited category of
cases. In this long period of about six scores of years, the High Courts have
played their rote effectively, efficiently as also satisfactorily. The litigant in
this country has seasonsd himself to icok upto ihe High Court as the
unfailing protector of his person. property and honour, The institution has
served its purpose very well and the commaon man has thus come to repose
great confidence therein, Disciplined, independent and _trained Judges wel
versed in law and working with all openness in an unattached and objeciive
manner have ensured dispensation of justice over the years. Aggrieved
people_approach the Court - the social mechanism to act as the arbiter -
not under leqal obligation but under the belief and faith that justice shail_be
done to them and the State's authorities would impiement the degision of the
Court. It is. therefore, of paramount importance that the substitute institution
- the Tribunal - must be a worthy successor of the High Court in all
respects. That is exactly what this Court intended tg convey when it spoke of
an alternative mechanism in Minerva Milis' case {supra).”

80. Reference may also be made to the decision rendered by this Court in L.
Chandra Kumar v. Union of India, {1997) 3 SCC 261. The instant decision was
rendered by a constitution bench of 7 Judges. The guestion which arose for
determination in the instant judgment was, whether the power conferred upon the
Pariament and the State legislatures vide Articles 323A(2)(d) and 323B{3)(d}
totally excluding the jurisdiction of “ail courts” except the Supreme Court, under
Article 138 of the Constitution, violated the “hasic structure” of the Constitution.
In other words the question was, whether annulling/retracting the power of
“ludicial review" conferred on High Courts {under Articles 226 and 227 of the
Constitution) and on the Supreme Court {under Articles 32 of the Constitution),
was violative of the “hasic structure” of the Constitution. Furthermore, whether
the tribunals constituted under Articles 323A and 323B of the Consiiiution,
possess the competence fo test the constitutional validity of statutory

provisions/rules? And also, whethet Tribunals consiituted under Articles 323A
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and 323B of the Constitution could be said to be effective substitutes of the
jurisdiction vested in the High Courts? And if not, what changes were required?
The above confroversy came to be referred to the constitution bench in
furtherance of an order passed in L. Chandra Kumar v. Union of India, (1985} 1
SCC 400, on account of the decisions rendered in post S.P. Sampath Kumar
cases (supra), namely, J.B. Chopra v. Union of India, (1967} 1 8GG 422, M.B.
Majumdar v. Union of Indfa, {1990) 4 SCC 501, Amulya Chandra Kalita v. Union
of India, (1891) 1 8CC 181, R.K_ Jain v. Union of India, {1983) 4 SCC 119, and
Dr. Mahabal Ram v. Indian Council of Agricultural Research, (1884} 2 SCC 410.
On the issues which are relevant to the present controversy, this Court observed

as under:-

“76. To express our opinion on the issue whether the power of judicial
review vested in the High Courts and in the Supreme Court under Arlicles
226/227 and 32 is part of the basic structure of the Constitution, we must
first attempt to understand what constitutes the basic structure of the
Constitution. The doctrine of basie structure was evolved in Kesavananda
Bharati case, (18973} 4 S3CC 225. However, as already mentioned, that case
did not lay down that the specific and particular features mentioned in that
judgment alone would constitute the basic structure of our Constitution.
Indeed, in the judgments of Shelat and Grover, JJ., Hegde and Mukherjea,
JJ. and Jaganmohan Reddy, J. there are specific observations to the
effect that their list of essential features comprising the basic structure of
the Constitution are illustrative and are not intended to be exhaustive. In
indira Gandhi case, 1975 Supp. 8CC 1, Chandrachud, J. held that the
proper approach for a Judge who is confronted with the question whether a
particular facet of the Constitution is part of the basic structure, is 10
examine, in each individual case, the place of the paricular feature in the
scheme of our Constitution, its object and purpose, and the consequences
of its denial on the integrity of our Constitution as a fundamental instrument
for the governance of the country. (supra at pp. 751-752}. This approach
was specifically adopted by Bhagwali, J. in Minerva Mills case, (1980} 3
SCC 625, (at pp. 671-672) and is not regarded as the definitive test in this
field of Constitutional Law.
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77.  We find that the various factors mentioned in the test evolved by
Chandrachud, J. have already been considered by decisions of various
Benches of this Court that have been referred 1o In the course of our
analysis. Erom their conclusions, many of which have been gxtracted by us
in tolo. it appears that this Court has_always considered the power of

judiciat review vested in the High Couris and in this Court under Aricles
296 and 32 respectively. enabling legislative action to be subjected to the
scrutiny of superior courts. to be integral to our constitutionai scheme.
While several judgments have made specific references 1o this aspect
[Gajendragadkar, C.J. in Keshav Singh case, AlR 19685 SC 745, Beg, J.
and Khanna, J. in Kesavananda Bharafi .case (supra), Chandrachud, C.J.
and Bhagwati, J. in Minerva Mills {supraj, Chandrachud, C.J. in Fertilizer
Kamgar, {1981} 1 SCC 568, K.N. Singh, J.in Dethi Judicial Service Assn.,
(1991) 4 SCC 408] the rest have made general ochservations highlighting
the significance of this feature.

78  The_legitimacy of the power of courts within _ constitufional

democracies to review_legislative action_nas been questioned since the
time it was first conceived. The Constitution of India, being alive to such
criticism. has. while conferring such power upon the higher judiciary.

incorporated imporiant safequards. An analysis of the mannet in which the
Framers of our Constitution incarporated provisions refating to the judiciary
would indicate that they were very greatly concerned with securing the

independence of the judiciary. These_ attempts weré directed al_ensunng_
that the iudiciary would be capable of effectively discharging its wide

nowers of judicial review. While the Caonstitution confers the power to strike
down laws upon the High Courts and the Supreme Couri. it alsp coniains
slahorate provisions _dealing _with the tenure, gsalaries, allowances,

retirement age of Judges as well as the mechanism for selecting Judges o
the superior ceurts. The inclusion of such elaborate provisions appears to
have been octasioned by the belief that. armed by such provisions, the
superior courds would be insulated from any executive_or leqgislative

attempts to interfere with the making of thelr decisions. The Judges of the
syperior couris have been entrusted with the task of upholding the
Constitution ard fo this end, have been conferred the power to interpret it.
it is they who have to ensure that the balance of power envisaged by the
Constitution is maintained and that the legisiature and the executive do
not, in the discharge of their functions, transgress consfitutionaf limitations.
It is equally their duty to oversee that the judicial decisions rendered by
those who man the subordinate courts and tribunals do not fall foul of strict
standards of legal correciness and judicial independence. The
constitutional safeguards which ensure the independence of the Judges of
the superior judiciary, are not available to the Judges of the subordinate
judiciary or to those who man firibunals created by ordinary legislations.
Consequently, Judges of the latter category can never be considered full
and effective substitutes for the superior judiciary in discharging the
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function of constitutional interpretation. We, therefore, hold that the power
of_judigial review over legislative action vested in the High Couris under
Article 226 and in this Court under Article 32 of the Constitution is_an
integral and essential feature of the Constifution, constituting parf of its
basic structure. Ordinarily, therefore, the power of High Courts and the
Supreme Court o test the constitutional validity of legislafions can never

be ousied or excluded.
79.  We also hold that the power vested in the High Courts fo exercise

judicial superintendence over the decisions of all courds and tribunals
within their respective jurisdictions is also part_of the basic structure of the
Constitution. This is because a situafion where the High Courts are
divested of all _other judicial funcfions apart from that of consfifutional

interpretation. is equally to he avoided.

XXX XXX XXX
95. It has been broughi fo gur nofice that cne rezson why these
Iribunals have been functioning inefficiently is because there is no
authority charged with supervigsing and fulfilling their administrative
requirements. To this end, it is suggested that the Tribunals be made
subject to the supervisory jurisdiction of the High Courts within whose
territorial jurisdiction they fall. We are, however, of the view that this may
not be the besi way of solving the problem. We do not think that our
constitutional scheme requires that all adjudicatory bodies which fall within
the territorial jurisdiction of the High Courts should be subject to their
supervisory jurisdiction. If the idea is to divest the High Cours of their
onerous burdens, then adding to their supervisory functions cannot, in any
manner, be of assistance to them. The situation at present is that different
Tribunals constituted under different enactments are administered by
different__administrative departments of the Central and the State

Governments. The problem is compounded by the fact that some Tribunals
have been created pursuant to Central Legislations and some others have
been created by State Legislations. However, even in the case of Tribunals
created by parfiamentary legislations, there is no  uniformity in

administration. We are of the wiew that. until a wholly independent agency
for the administration of all such Tribunals can be set up, it is desirable that
all such Tribunals should be, as far ag possible. under a single nodal
minigtry which will be in a _position o oversee the working of these
ITribunals. For a number of reagons that Ministry should appropriately be
the Minisiry of Law. !t would be open for the Ministry, in its tum, to appoint
an independent supervisory body fo oversee the working of the Tribunals.
This will ensure that if the President or Chairperson of the Tribunal is for
some reason unable to take sufficient interest in the working of the
Tribunal, the entire system will not languigh and the ultimate consumer of
justice will not suifer. The creation of a single umbrella organisation will, in
our view, remove many of the ills of the present system. If the need arises,
there can be separaie umbrella organisations at the Central and the State
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levels. Such g supervigsory authority must iry t0o _ensure that the
independence of the members of all such Tribunals is maintgined. To that
extent. the procadure for the selection of the members of the Tribunals, the
manner in which funds are_allocated for_the functicning of the Tribunais
and all other consequential details will have to be clearly spelf out.

97  The sugaestions that we have made in respect of appoiniments to
Trbunals and the supervision of their adminisirative_function need taq be
considered in detail by those entrusted with the duty of formulafing the
policy in this respect. That bady will also have to take inta consideratian
the comments of expert bodies fike the LCl and the falimath Commiftee in
this regard. We, therefare, recommend that the Union of India initiate
action in this behali_and_after consulting all cancemed, place all these
Trinunals under_one single nodal department, preferably the Legal
Depariment.

98. Since we have analysed the issue of the constitutional validity of
Section 5(6) of the Act at length, we may now pronaunce aur opinian on
this aspect. Though the vires of the pravision was not in question in Dr
Mahabal Ram case, {1984) 2 SCC 401, we helieve that the appreach
adapted in that case, the relevant portian of which has been extracted In
the first part of this judgment, is correct since it harmoniously resolves the
manner in Which Sections 5(2) and 5(6) can operate together. We wish to
make it clear that where a gquestion involving the interpretation_of a
statutory provigion or rule in_relation to the Canstitution_arises for the
consideration af a Single Member Bench of the Administrative Tribunal, the
praviso to Section 5(6) will sutomatically apply and the Chairman or the
Member concermned shall refer the matter 1o a Bench consisting of at least
two Members, ane of wham must be a Judicial Membetr. This will_ensuie
that questions involving the vires of a statutory provision of rule will never
arise for adjudication befare a Single Member Bench or a Bench which
does nat consist_of a Judicial Member. So construed, Section 5(6) will no
longer be susceptible to charges of uncanstitutionality.

g8. in view of the reasoning adopted by us, we hold that ciause 2{d} of
Aricle 323-A and clause 3(d) of Adicle 323-B, 10 the exient they exclude
the jurisdiction of the High Courts and the Supreme Court under Articles
296227 and 32 of the Constitutian, are unconstitutional. Sectign 28 of the
Act and the “exclusion _of iurisdiction” clauses in all_other legislatians
enacted under the aegis of Articles 323-A and 323-8 would, g the same
extent, be unconsiitutional. The iurisdiction conferred upon the High Gourts
under Adicles 226/227 and upon_the Supreme Gourt under Ardicle 32 of
the Constitution is a8 part of the inviolable basic struciure of our_
Constitution, While this jurisdiction cannat he austed., other courts and
Tripunalg may_periorm a supplemental role in discharging the DOWEFS
conferred by Aricles 226/227 and 32 of the Constitytion. The Tribunals
created under Articie 323-A and Article 323-B af the Constitution are
passessed of the campetence to test the constitutionai validity of statutary
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provisions and rules. All decisions of these Tribunals will, however. be
subject to scrutiny before a Division Bench of the High Court within whose

jurisdiction the Tribuna!l concerned falls. The Tribunals will, nevertheless,
continue to act like courts of first instance in respect of the areas of [aw for

which they have been constitufed. it will not, therefore, be open for lifigants

to_directly approach the High Courts even in cases where they question
the vires of statutory legislations (except where the legisiation which
creates the particular Tribunal is challenged) by overlooking the jurisdiction
of the Tribunal concerned. Section S{6) of the Act is valid and constituiional

and is fo be interpreted in the manner we have indicated.”

61, Reference was then made ¢ Union of India v. Madras Bar Association,

(2010) 11 SCC 1. The instant decision was rendered by a consfitufion bench of
5 Judges. The controversy adjudicated upon In this case related {o a challenge
to the constifufional validity of Pars 1B and 1C of the Companies Act, 19586.
These parts were inserted into the Companies Act, by the Companies (Second
Amendment) Act, 2002. Thereby, provision was made for the constitution of the
National Company Law Tribunal and the National Company Law Appelate
Tribunal. The relevant questions raised in the present controversy, are being
noticed.  Firstly, whether Parliament does not have the jurisdiction/legisiative
competence, to vest intrinsic judicial funciions, that have been ftraditionally
performed by High Courts, in any fribunal cutside the judiciary? Secondly,
whether transferring of the entire company law junsdiction, hitherto before vested
in High Courts, to the National Company Law Tribunal, which was not under the
control of the judiciary, was violative of the principles of "separation of powers”
and "independence of judiciary™? Thirdly, whether Sections 10-FB, 10-FD, 10-
FE. 10-FF, 10-FL{2), 10-FQ, 10-FR(3), 10-FT, 10-FX contained in Parts |-B and
I.C of the Companies Act, by wvirtue of the above amendment, were

unconstitutional being in breach of the principtes of the "rule of law”, "separation
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of powers' and “independence of judiciary”? The relevant nafration and

conclusions recorded by this Court are being reproduced hereunder:-

“Saction 10-ED(3)f) Appointment of Technical Member to NCLT

16. The High Court has held that appointment of a member under the
category specified In Section 10-FD{3}(f), can have a role only in matters
concerning revival and rehabilitation of sick industrial companies and not in
relation to other matters. The High Court has therefore virtually indicated
that NCLT should have two divisions, that is an Adjudication Division and &
Rehabilitation Division and persons selected under the category specified
in clause () should only be appointed as Members of the Rehabilitation
Division.

17 The Union Government contends that similar provision exists in
Section 4(3) of the Sick Industrial Companies (Special Provisions) Act,
1985: that the provision is only an enabling one so that the best talent can
be seiected by the Seiection Committes headed by the Chief Justice of
India or his nominee; and that it may not be advisable to have division or
limit or place restrictions on the power of the President of the Tribunal to
consfitute appropriate benches. It is also pointed out that a technical
member would always sit in a Bench with a judicial member.

Section 10-ED{3) g} Qualification for appoiniment of Technical Member
18,  The High Court has observed thatn regard to the Presiding Officers
of the Labour Couris and the Industrial Tribunals or the National Industrial
Tribunal, a minimum period of three to five years’ expericnce should be
prescribed, as what is sought to be utiised is their expert knowledge in
labour laws.

19 The Union Government submits that it may be advisable to leave the
choice of selection of the most appropriate candidate to the Commitiee
headed by the Chief Justice of India or his nomines.

20. The High Court has also observed that as persons who satlisfy the
gualifications prescribed in Section 10-ED{3)(g) would be persons who fall
under Saction 10-FD{2)a), it would be more appropriate 10 include this
quaiification in Section 10-FD{2)(a). It has also observed in Section 10-FL
dealing with "Benches of the Tribunal®, a nrovision should be made ihat a
“udicial member” with this qualification shall be a member of the Special
Banch referred to in Section 10-FL{Z} for cases relating to rehabilitation,
restructuring or winding up of companies.

21 The Union Government has not accepted these findings and
contends that the observations of the High Court would amount 1o judicial
legistation,

Secticn 10-ED{3)(h): Qualification of Technical Member of NCLT

29 The High Court has obsetved that clause (h) referring to the
category of persons having special knowledge of and expefience in
matters relating to Iabouyr, for not less than 15 years is vague and should
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be suitably amended so as to spell out with certainty the qualification which
a person to be appointed under ¢lause (1) should possess.
23. The Union Government contends that in view of the wide and varied
expetence possible in labour matters, it may not be advisable to set out
the nature of experience or impose any resfrictions in regard to the nature
of experience. It is submitted that the Selection Committee headed by the
Chief Justice of India or his nominee would consider each application on
its own merits.
24. The second chservation of the High Court is that the member
selected under the category mentioned in clause () must confine his
participation only to the Benches dealing with revival and rehabilitation of
sick companies and should also be excluded from functioning as a single-
Member Bench for ahy matter.
25.  The Union Government contends that it may not be adwvisable to
fetter the prerogative of the President of the Tribunal to constitute benches
by making use of avallable members. If is also pointed out that it may not
be proper to presume that a person well versed in [abour matters will be
unsuitable to be asscciated with a judicial member i regard to
adjudication of winding-up matiers.

XXX XXX XX
Section 10-FX: Selection process for President/Chalrperson
31. The High Court has expressed the view that the selection of the
President/Chairperson should be by a Committee headed by the Chief
Justice of India in consultation with two senior Judges of the Supreme
Court.
32. The Union Government has submitted that it would not be advisable
to make such a provision in regard to appeointment of the
President/Chalrperson of statutory tribunals. If is pointed out that no other
iegislation constituting tribunals has such a provision.”

in order to assall the challenge to the provisions exiracted hersinabove, ithe

Union of India asserted, that the Madras High Court {the judgment whereof was,

afso under challenge) having held that the Parliament had the competence and

the power to establish the National Company Law Tribunal and the National

Company Law Appeliate Tribunal, ought to have dismissed the writ petition. The

assertion at the hands of the Union of india was, that some of the directions

contained in the judgment rendered by the Madras High Court, reframed and

recast Parts 1B and 1C introduced by the Amendment Act and amounted to
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converiing Sudicial review” into judicial legislation. |t was, however noticed, that
the Unian of India having agreed to reciify several of the defects pointed out by
the High Court, the appeal of the Union of India was restricted to the findings of
the High Court refating to Sections 10-FR(3YD, {g), (h) and 10-FX.  To
understand the tenor of the issue which was the subject matter befare this Court.
it is relevant to extrast some of the provisions of the Companies Act, 1956 as
amended by the Companies (Second Amendment) Act, 2002, relating io the
constitution of the National Company Law Tribunal and the National Company
Law Appellaie Tribunal}. The same are reproduced hereunder:-

“PART I-B
NATIONAL COMPANY LAW TRIBUNAL

10-FB. Constitution of National Company Law Tribunal.—The Central
Govemment shall, by nofification in the Official Gazette, constituie a
Tribuna! to be known as the National Company Law Tribunal to exercise
and discharge such powers and functions as are, or may be, conferred on
it by or under this Act or any ather law for the time being in force.

10-FC. Composition of Trbunal.—The Tribunal shall consist of a
President and such number of judicial and technical members not
exceeding sixiy-two, as the Ceniral Government deems fit, to be appointed
by that Government, by notification in the Ofiicial Gazette.

10-FD. Qualifications for appointment of President and Members.—
(1} The Central Government shall appoint a person who has been, or is
qualified to be, a Judge of a High Court as the President of the Tribunal.
(2) A person shall not be quatified for appoiniment as judicial member
unless he—
(a) has, for at least fifteen years, held a judicial office in the territory of
fndia; or
(b) has, for at least ten years been an advocate of a High Court, or has
parity held judicial office and has been partly in practice as an advocate
for a total period of fifteen years; or
(c) has held for at least fifteen years a Group A post or an equivalent
post under the Central Government or a State Government including at
least three years of service as a Member of the Indian Company Law
Service (Legal Branch) in Senior Administrative Grade in thal service;
or
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(¢) has held for at least fiiteen years a Group A post or an equivalent
post under the Central Government (including at least three years of
service as a Member of the Indian Legal Service in Grade | of that
service).
{3) A person shall not be gualified for appointment as technical member
unless he—
(2) has held for at least fifteen years a Group A post or an equivalent
post under the Central Government or a State Government [including at
least three years of service as a Member of the Indian Company Law
Service (Accounts Branch) in Senior Administrative Grade in that
service]; or
(b) is, or has been, a Joint Secretary to the Government of India under
the Central Staffing Scheme, or held any other post under the Central
Government or a State Government carrying a scale of pay which is not
less than that of a Joint Secretary to the Government of India, for at
least five years and has adequate knowledge of, and experience in,
dealing with problems relating to company law; or
{c) is, or has been, for at least fifteen years in practice as a chartered
acCountant under the Chartered Accountants Act, 1949 (38 of 1949): or
(d) is, or has been, for at least fiffeen years in practice as a cost
accountant under the Cost and Works Accountants Act, 1959 (23 of
1959); or
(e) is, or has been, for at least fifteen years working experience as a
Secretary in wholefime practice as defined in clause (45-A) of Section 2
of this Act and is a member of the Institute of the Compary Secretaries
of India constituted under the Company Secretaries Act, 1980 (56 of
1980); or
(f) is a person of ability, integrity and standing having special knowledge
of, and professional experience of not less than twenty years in
science, technology, economics, barking, industry, law, matters relating
to industral finance, industrial management, industral reconstruction,
administration, investment, accountancy, marketing or any other matter,
the special knowledge of, or professional experience in, which would be
i1 the opinion of the Central Governmernt useful to the Tribunal: or
(g) is, or has been, a Presiding Officer of a Labour Court, Tribunal or
National Tnbural constituted under the Industrial Disputes Act, 1947
(14 of 1847); ar
(11} s a person having special knowledge of, and experience of not less
than fifteen years irl, the matters relating to labour.
Explanation.—For the purposes of this Part,—
{f) Judicial member’ means a Member of the Tribunal appointed
as such under sub-section {2) of Section 10-FD and includes the
President of the Tribunal;
()  technical member means a Member of the Tribunal
appointed as such under sub-section (3) of Section 10-FD,
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10-FE. Term of office of President and Members —The President and
every other Member of the Tribunal shakt hold office as such for a term of
three years from the date on which he enters upon his office, but shall he
eligibie for reappointment:

Provided that no President or other Maember sha!! hoid office as such
after he has attained,—

{a} in the case of the President, the age of sixiy-seven years,

(B) in the case of any other Member, the age of sixty-five years:

provided further that the President or other Member may retain his
lien with his parent cadre or Ministry or Department, as the case may be,
while holding office as such.
10-FF. Einancial and  administrative  powers of Member
Administration —The Central Govermnment shall designate any judicial
member or technical member as Member (Administrafion) who shall
exercise such financial and adminisirative powers as may be vested in him
under the rules which may be made by the Central Government:

Provided that the Member (Administration) shall have authority 10
delegate such of his financial and administrative powers as he may think fit
io any other officer of the Tribunal subject to the condition that such officer
shaii, while exarcising such delegated powers continue o act under the
direction, superintendence and control of the Member {Administration).

* * *

10-FK. Officers and employees of Tribunal.—{1) The Central
Government shall provide the Tribunal with such officers and other
employees as it may deem fit.
(2) The officers and other employees of the Tribunal shall discharge their
funciions under the general syperintendence of the Member
Administration.
(3) The salaries and allowances and other terms and congitions of service
of the officers and other employees of the Tribunal shall be such as may
be prescribed.
10-FL. Benches of Tribunal.—(1) Subject to the provisions of this
section, the powers of the Tribunal may bhe exercised by Banches,
constituted by the President of the Tribunal, out of which one shall be a
judicial member and anoiher shall be a technical member referred 1o in
clauses (a) o {f) of sub-section (3} of Section 10-FD:

provided that it shall be competent for the Members authorsed in
this behalf to funciion as a Bench consisting of a single Member and
exarcise the jurisdiction, powers and authority of the Tribunal in respect of
such class of cases or such matiers pertaining fo such class of cases, as
the President of the Tribunal may, by general or special order, specify:

Provided further that if at any stage of the hearing of any such case or
matter, it appears to the Member of the Tribunal that the case or matter Is
of such a nature that it cught to be heard by a Bench consisting of ftwo
Members, the case or matter may be transferred by the President of the
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Tribunai or, as the case may be, referred to him for transfer to such Bench
as the President may deem fit.
(2)  The President of the Tribunal shall, for the disposal of any case
relating to rehabilitation, resfructuring or winding up of the comparies,
constitute one or more speciali Benches consisting of three or more
Members, each of whom shall necessarily be a judicial member, a
technical member appointed under any of the clauses {a) to (f} of sub-
section (3} of Section 10-FD, and & Member appointed under clause (&) or
clause (h) of sub-section (3) of Section 10-FD:

Provided that in case a Special Bench passes an order in respect of
a company 10 be wound up, the winding-up proceedings of such company
may be conducted by a Bench consisting of a singie Member.
(3)  If the Members of a Bench differ in opinion on any point or points, it
shail be decided according to the majority, if ihere is a majority, but if the
Members are equally divided, they shail state the point or points on which
they differ, and the case shall be referred by the President of the Tribunal
for hearing on such point or points by one or more of the other Members of
the Tribunal and such point or points shall be decided according to the
opinion of the majority of Members of the Tribunal who have heard the
case, including those who first heard it
(4) There shall be constituted such number of Benches as may be nolified
by the Central Government.
(8) In addition to the other Benches, there shail be a Principal Bench at
New Delhi presided over by the President of the Tribunal.
(6) The Principal Bench of the Tribunal shall have powers of {transfer of
proceedings from any Bench to another Bench of the Tribunal in the event
of fnability of any Bench from hearing any such proceedings for any
reasan:

Provided that no transfer of any proceedings shall be made under this
sub-section except after recording the reasons for so doing in writing.
10-FC. Delegation of powers—The Tribunal may, by general or
spectal order, delegate, subject to such conditions and limitations, if any,
as may be specified in the order, to any Member or officer or other
empicyee of the Tribunai or other person authorized by the Tifbunal o
manage any industrial company or industrial undertaking or any operating
agency, such powers and duties under this Act as it may deem necessary,

PART I-C
APPELLATE TRIBUNAL
* # e
10-FR. Constitution of Appellate  Trbunal.—(1) The Cenfral

Government shalf, by notification in the Official Gazette, constitute with
effect from such date as may be specified therein, an Appellate Tribunai to
be called the 'National Company Law Appeilate Tribunal consisting of a
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Chairperson and not more than two WMembers, to be appointed by that
Government, for hearing appeals against the orders of the Tribunal under
this Act.
(2) The Chairperson of the Appeliate Tribunal shall be a person who has
been a Judge of the Supreme Court or the Chief Justice ofa High Court.
(3) A Member of the Appeliate Tribunal shall be a person of ability, integrity
and standing having special knowledge of, and professional experience of
not less than twenty-five years in. science, technology, 2CcoNnomics,
banking, industry, law, matters relating to labour, industrial finance,
industrial  management, industrial  reconstruction, administration,
investmeni, accountancy, marketing or any other matter, the special
knowledge of, or professional experience in which, woulid be in the opinion
of the Central Government useful! o the Appeliate Tribunal.
10-FT. Term of office of Chairperson and Members.—The
Chairperson or a Member of the Appellate Tribunal shall hold office as
such for a term of three years from the date on which he enters upon his
office. but shall be eligible for reappointment for another term of three
years:

Provided that no Chairperson or other Member shall hold office as such
after he has attained,—

{a)in the case of ihe Chairperson, the age of seventy years;

(b) in the case of any ofher Member, the age of sixty-seven years.

% * %
10-FX. Selaction Committee. —(1) The Chairperson and Members of
the Appellate Tribunal and President and Members of the Tribunal shall be
appointed by the Central Government on the recommendations of a
Selection Committee consisting of—
(@) Chief Justice of india or his nominge Chalrperson,
{p) Secretary in the Ministry of Finance and Company Affairs

flember;

{¢) Secretary in the Ministry of Labour Tember;

(o Secrefary in the Ministry of Law and Justice {Department of

L egal Affairs or Legisiative Department) Member;

(8) Secretary in the Ministry of Finance and Company Affairs

(Department of Company Affairs) Member.
(2) The Joint Secrefary in the Ministry or Department of the Centrai
Government dealing with this Act shall be the Convenor of the Sejection
Committee.
{5) Before recommending any person for appointment as the Chairperson
and Members of the Appeliate Tribunal and President and Members of the
Tribunal, the Selection Committee shall satisfy itself that such person does
not have financial or other interest which is likely to affect prejudicially his
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functions as such Chairperson or Member of the Appellate Tribunal or
President or Member of the Tribunal, as the case may be.
{6) No appoiniment of the Chairperson and Members of the Appeliate
Tribunai and President and Members of the Tribunal shall be invalidated
merely by reason of any vacancy or any defect in the constitution of the
Selection Committee,
* # %

10-G. Power to punish for confempt.—The Appellate Tribunat shatlt
have the same jurisdiction, powers and authority in respect of contempt of
itseff as the High Court has and may exercise, for this purpose under the
provisions of the Contempt of Courts Act, 1971 {70 of 1871), which shall
have the effect subject to modifications that— '

{a) the reference therein to a High Gourt shall be construed as including

a reference to the Appellate Tribunal;

{b) the reference to Advocalte General in Section 15 of the said Act shall

be construed as a reference to such law officers as the Central

Government may specify in this behalf.

S #* *

10-GB. Civil court nof fo have junsdiction.—{1) No civii court shali
have jurisdiction to entertain any suit or proceeding in respect of any
matter which the Tribunal or the Appellate Tribunal is empowered to
determine by or under this Act or any other law for the fime being in force
and no injunction shall be granted by any court or other authority in respect
of any action taken or o be faken in pursuance of any power conferred by
or under this Act or any other law for the time being in force.
10-GF. Appeal o Supreme Courf—Any person aggrieved by any
decision or order of the Appellaie Tribunal may file an appeal to the
Supreme Gourt within sixty days from the date of communication of the
decision or order of the Appellate Tribunal to him on any question of [aw
arising out of such decision or order:

Provided that the Supreme Court may, if it is satisfied that the
appettant was prevented by sufficient cause from filing the appeal within
the said period, alfow it to be filed within a further period not exceeding
sixty days.”

Having noticed the relevant statutory provisions, this Court made detailed
observations relating to “difference between Courts and Tribunals" “Re:
independence of judiciary”, “separation of powers" and “whether the
Government can transfer judicial functions traditionally performed by Courts, to

Tribunals”, as under:-
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“70. But in Indig, unfortungtely tribunals have not achieved full

independence, The Secretary of the “sponsoring department” goncerned
sits in the Selection_Committee for appointment. When the fribunals are
formed. they are mosfly dependant on their sponsofing department for
funding. infrastructure and even space for functioning. The statutes

constituting tribunals routingly provide for members of civil services from
the sponsoring departmenis becoming members_of the tribunal _and

continuing their lien with their parent cadre. Unless wide ranging reforms
as were implemented in United Kingdom and_as were suggested by £
Chandra Kumar vs. Union of India, (1997) 3 SCC 261. are brought gbout,
tribunals in india will not be considered as independent,

Whether the Government can transfer the judicial functions traditionally
performed by courts o tribunals?

71. 1t is well settled that courts perform all judicial functions of the State
except those that are exciuded by law from their jurisdiction. Section 9 of
the Code of Civii Procedure, for example, provides that the courts shali
have jurisdiction to try all suits of a civil nature excepting suits of which
their cognizanse is either expressly or impliedly barred.

72, Article 32 provides that without prejudice to the powers gonfarred on
the Supreme Court by clauses (1) and (2) of the said Article, Parliament
may by law, empower any other court fo exercise within the local fimits of
its jurisdiction all or any of the powers exercisable by the Supreme Gourt
under ciause {2) of Articie 32.

73. Article 247 provides that notwithstanding anything contained in
Chapter ! of Part X! of the Constitution, Pariiament may by law provide for
ihe establishment of any additional courts for the better administrafion of
laws made by Pariiament or of any existing laws with respect t0 a matter
enumerated in the Union List. Articie 245 provides that subject to the
provisions of the Constitution, Pariiament may make laws for the whole or
any part of the territory of india, and the iegisiature of a State may make
laws for the whoie or any part of the State.

74.  Article 246 deals with the subject-matter of laws made by Parliament
and by the legislatures of States. The Union List {List i of the Seventh
Schedule) enumerates the matters with respect to which Parliament has
exclusive powers to make laws. Eniry 77 of List i refers to constitution,
organisation, jurisdiction and powers of the Supreme GCourt, Entry 78 of
List | refers to constitution and organisation of the High Gourts. Entry 79 of
List | refers to extension of exclusion of the jurisdiction of a High Court, to
or from any Union Territory. Entry 43 of List | refers to incorporation,
regulation and winding up of trading corporations and Entry 44 of List !
refers to incorporation, regulation and winding up of corporations. Entry 85
of List | refers to Jurigdiction and powers of al! courts except the Supreme
Court, with respect to any of the matters in the Union List.

75 The Concurrent List (List 1! of the Seventh Schedule) enumerates
the matters with respect to which Parliament and the Legislature of a State
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will have concurrent power to make [aws. Entry 11-A of List ill refers to
administration of justice, constitution and organization of all cours except
the Supreme Court and the High Courts. Entry 46 of List Il refers to
jurisdiction and powers of all courts, except the Supreme Court, with
respect o any of the matters in List L
76.  Part XIV-A was inserted in the Constifution with effect from 3-1-1977
by the Constitution {Forty-second Amendment) Act, 197&. The said part
contains two articles. Aricle 323-A relates fo Administrative Tribunals and
empowers Parliament to make a law, providing for the adjudication or trial
by Adminisfrative Tribunals of dispuies and complaints with respeci to
recgruifment and conditions of service of persons appoinied to public
services and posts in connection with the affairs of the Government or of
any Siate or of any [ocal or other authority within the territory of India or
under the control of the Government of india or of any corperation owned
or controlled by the Government.
XX XXX XXX

80. The legislative competence of Parliament io provide for creation of
courts and fribunals can be traced to Entries 77, 78, 79 and Eniries 43, 44
read with Eniry 95 of List [, Entry 11-A read with Entry 46 of List Il of the
Seventh Schedule. Referring to these articles, this Court in two cases,
namely, Union of India v. Delhi High Court Bar Assn., (2002) 4 5CC 79,
and State of Kamataka v. Vishwabharathi House Building Coop. Society,
(2003} 2 SCC 412, held ihat Aricles 323-A and 323-B are enabling
provisions which enable the seiting up of tribunals contemplated therein;
and thatl the said articles, however, cannot be interpreted to mean that they
prohibited the legislature from esfablishing tribunals not covered by those
aricles, as long as there is legislative competence under the appropriate
entry in the Seventh Schedule.

XXX XXX XXX
90. But when we say that the legislature has the competence to_make
laws, providing which disputes will be decided by courts, and which
dispuies will be decid ribunals, i i subj to constitutional
limitations, without encroaching upon the independence of the judiciary
and keeping in view the principles of the rule of law and separafion of
powers. If fribunals are to be vested with judicial power hitherto vested in

or exercised by courts. such fribunals should possess the independence
security and_capacity associaied with courfs. If the tribunals are intended

to_serve an area which requires specialised Knowledge or expertise, ng
doubt there can hnical members in addition judicial members.
Where however jurisdiction to iry certain category of cases ate transferred
from courts to tribunals only to expedite the hearing and disposal or relieve
from the rigours of the Evidence Act and procedural laws, _there is
obviously no need to have any non-judicial technical member. In respect of
such tribunals, only members of the judiciary should be the Presiding
Officers/Members. Typical exampies of such speciat tribunals are Rent
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Tribunals. Motor Accidents Claims Tribunals and Spacial Courts under
several enactrents. Therefore, when transferring the jurisdiction exercised
hy courts to tribunals. which does not involve any specialised knowledge or
experise_in_any field_and expediting_the disposal and relaxing the
procedure is the only object, a provision for technical members in addition
io or in substitution of judicial members would glearly be a case of dilution
of and encroachment_upon the independence of the judiciary and_the rule
of law and would be unconstifutional.
g1 In RK Jain v. Union of India, {1993) 4 SCC 119, this Gourt
observed: (SCC pp. 168-70, para 67)
7. The tribunals set up under Articles 323-A and 323-B of the
Constituion or under an Act of legislature are creatures of the
statute and in no case claim the status as Judges of the High Court
or parity or as substitutes. However. the personnel appointed to hold
those offices under the Staie are called upon fo discharge judicial or
quasi-iudicial powers. So they must have judicial approach and also
knowledae and expedise in that particular branch of constifutional,
adminisirative and tax laws. The legal input would undeniably be
more important_and sacrificing the iegal jnput and not giving it
sufficient weidhtage and teeth would definitely impair the efficacy
and effectiveness _of the judicial adjudication. [t is, therefore.,
necessary ihai those who adjudicaie upon these matiers shoulid
have leaal expertise, judicial experience and modicum of iegai
training as on many an occasion different and complex guestions of
law which baffle the minds of even frained Judges in the High Court
and Supreme Court would arise for discussion and decision.”
g2. Having held that legislation can transfer certain areas of lifigafion
from courts {o tribunals and recognising that the legislature can provide for
technical members in addition to judicial members in such tribunals, lef us
turn our attention to the guestion as to who can be the members.
g3, i the Act provides for a fribunal with a judicial member_and a
technical member, does it_mean that there are no limitations upon the
power of the legislature fo nrescribe _the qualifications for such technical
member? The question will also be whether any limitations can be read
into the compeience of the legislature to prescribe the gualification for the
judicial member? The answer, of course, depends upon the nature of
jurisdiction that is being transferred from the courts fo tribunals. Logicaily
and necessarly. depending_upon whether the jurisdiction is being shifted
from a_High Court. or a District Courf or @ Civil Judge. the vardstick will
differ. It is for the court which considers the challenge to the qualification,
to determine whether the legislative power has been exercised in a
manner in consonance with the_constitutional principies and constitutienal

guaraniees.
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101. Independent judicial tribunals for determination of the rights of

citizens. and for adiudication of the disputes and complaints of the citizens,
is a necessary concomitant of the rule of [aw. The rule of law has several

facets. one of which_is that disputes of citizens will be decided by Judges
who are independent and impartial: and that disputes as fo legality of acts

of the Govemment will be decided by Judges who_are independent of the
executive. Another facet of the rule of law is equality before law. The
essence of the equality is that it must be capable of being enforced and
adjudicated by an independent judicial forum. Judicial independence and
separation of judicial power from the exscutive are part of the common law
traditions implicit in a_Constitution like ours which is based on the
Wesiminster model.

102. The fundamental rfight te eguality before law and equal profection of
laws guaranteed by Article 14 of the Consirtution, clearly includes a right fo
have the person’s rights, adjudicated by a forum which exercises judicial
power in an impartial and_independent manner, consistent with the
recognised principies of adjudication. Therefore wherever access to courts
to enforce such rights is scught to be abridged, alered. modified or
substiluted by directing him fo approach an aHlernative forum, such
legislative Act is open to challenge Iif it violates the right to adjudication by
an independent forum. Therefore, though the challenge by MBA is on the
ground of viclation of principles forming part of the basic structure, they are
relatable to one or more of the express provisions of the Constifution which
gave rise to such principles. Though the vatidity of the provisions of a
tegislative Act cannot be challenged on the ground it viciates the basic
structure of the Constitution, it can be challenged as violative of
constitutionatl provisions which enshrine the principles of the rule of law,
separation of powers and independence of the judiciary.

XX XXX XXK

108. We may summarise the position as follows:

{a) A legislature can enact a law transferring the jurisdiction exercised
by courts in regard to any specified subject (other than those which are
vested in_courts by express provisions of the Consfifution) to any
tribunal.

{b) All courts are tribunals. Any tribunal to which any existing jurisdiction
of courts is transferred should al e a judicial fribunal. This ns
that such tribunal should have as members, persons of a rank. capacity
and status as nearly as possible equai to the rank, status and capacity
of the court which was till then dealing with such matters and the
members of the tribunal should have the independence and security of
tenure associated with judicial fribunals.

() Whenever there is need for i Is" there is no presumption that
there should be technical members in the tribunals. When any

jurisdiction is shifted from courts to tribunals, oh the ground of
pendency and deiay in courts, and the jurisdiction so transferred does
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not involve any technical aspects reguiring the assistance of experts,
the tribunals should nermally have only judicial members. Only where
the exercise of jurisdiction involves inquiry and decisions into technical
or special aspects. where presence of technical members will_be useful
and necessary, iripunals  shoud have fechnical mempers.

Indiscriminaie appointment of technical members in all iribunals will
dilute and adversely affect the independence of the judiciary,

() The legistature can reorganise the jurisdictions of judicial fribunals.
Eor example. it can provide that a specified category of cases fried by a
higher court can be tried by a lower court or vice versa {a standard
example is fhe variation of pecuniary limits of the courts). Similarly while
constituting  tribunals,  the legisiafure  can prescribe _the

qualifications/eligibility criteria. The same is however subject fo judicial
review_ If the court in exercise of judicial review is of the view that such
ribunalisation would adversely affect the independence of the Judiciary
or the standards of the judiciary, the court may interfere {0 preserve the
independence and standards_of the judiciary Such an exercise will be
part of the checks and balances measures to maintain the separation of
powers and to prevent any encroachment. intentional or unintentional,_
by _either the legistature or by the executive.
XXX X¥X KK
113. When the Adminisirative Tribunals were constituted, the presence of
members of civil services as Technical (Administrative) Members was
considered necessary., as ihey were well versed in the fungtioning of
government departments and_the rules and_procedures applicablg {o
aovernment servanis, But the fact that senior officers of civil services could
function as Administrative Members of the Administrative Tribunals, does
not necessarily make them suitable to function as technical members in
the Company law Tribunals or ofher tribunals reguiring _technical
expertise. The tribunals canneot become providers of sinecure to members
of civil services. by appginting them as technicgl members. though they
mav not have technical expertise n the field to which the tribunals refafe
or worse, where purely judicial functions are involved. While one can
understand the vresence of the members of the civil services being
technical members in Administrative Tribunals, or Military Officers being
members of the Armed Forces Tribunals, or electrical sngineers being_
members of the Electiicity Appeliate Tribunal, or tefecom engingers being
members of TDSAT, we find no Jogic in members of the general civil
services being members of the Company Law Tribunais.
114. Let us now refer to the dilution of independence. if any member of
the tribunal is permiiied to refain his lien over his post with_the parent
cadre or_ministry or depariment in the civil service for his entire period of
service as member of the tribunal,_he would continue 1o think. act and
function as a member of the civil sefvices. A lifigant may leqitimately think
thai such a member will not be indepsndent and impariial. Ve reiferate
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that our cbservations are not intended fo cast any doubt about the honesty.
and integrity or capacity and capability of the officers of civil services in
particular those who are of the rank of Joint Secrefary or for that matter
even junior officers. What we are referring to is the perception of the
litigants and the public about the independence or conduct of the membetrs
af the tribunal. Independence. impartiality and fairngss are qualifies which
have to be nurtured and developed and cannot be acquired overnight. The
independence of members discharging judicial functions in a_tribunal
cannot be diluted.
XK XXX XXX
120. We may tabulate the corrections required to set right the defects in
Parts I-B and |-C of the Act:
(fy Only Judges and advocates can be considered for appointment as
judiciat members of the Tribunal. Only High Court Judges, or Judges
who have served in the rank of a District Judge for at least five years or
a person who has practised as a lawyer for ten years can be
considered for appoiniment as a judicial member. Persons who have
held a Group A or equivalent post under the Central or State
Government with experience in the Indian Company Law Service {L egal
Branch} and the Indian Legal Service {Grade |} cannot be considered
for appointment as judicial members as provided in sub-sections (2)(¢)
and {d} of Section 10-FD. The expertise in Company Law Service or the
Indian Legal Service will at best enable them o be considered for
appointment as technical members.
(i) As NCLT takes over the functions of the High Court, the members
should as nearly as possibie have the same position and status as High
Court Judges. This can be achieved, not by giving the salary and perks
of a High Court Judge to the members, but by ensuring that persons
who are as nearly eguat in rank, experience or competence to High
Court Judges are appointed as members. Therefore, only officers who
are holding the ranks of Secretaries or Additional Secretfaries alone can
be considered for appointment as ftechnical members of the National
Company Law Tribunal. Clauses (¢) and (d} of sub-section {2} and
clauses {(a) and (h) of sub-section {3) of Section 10-FD which provide
for persons with 15 years experience in Group A post or persons
holding the post of Joint Secretary or equivalent post in the Central or
the State Government, being qualified for appointment as Members of
Tribunal, are invalid.
{fit A “technical member’ presupposes an experience in the field to
which the Tribunal relates. A member of the Indian Company Law
Service who has woarked with Accounts Branch or officers in other
departments who might have incidentally dealt with some aspect of
company law cannot be considered as "experts” qualified to be
appointed as technical members. Therefore clauses (a) and (b) of sub-
section (3) are not valid.

173
Fage 175




-

(i) The first part of clause (f) of sub-section (3) providing that any
person having special knowledge or professional experience of 20
years in science, technology, economics, banking, indusiry could he
considered to be persons with expertise in company law, for being
appoinied as technical members in the Company Law Tribunal, is
invalid.
(v) Persons having ability, integrity, standing and special knowledge
and professional experience of not iess than fifteen years in industriai
finance, industrial management, industrial reconstruction, investmenti
and accountancy, may however be considered as persons having
expertise in rehabilitation/revival of companies and therefore, eligible
for heing considered for appoiniment as technical members.
{vih In regard io category of persons referred in clause (g) of sub-
section (3) at least five years’ experience should be specified.
(vify Only clauses (¢), {d). (&), (9), {h), and the latter part of clause () in
sub-section (3) of Section 10-FD and officers of civil services of the
rank of the Secretary or Additional Secretary in the Indian Company
Law Service and the Indian Legal Service can be considered for
purposes of appointment as technical members of the Tribunal.
(viif) Instead of a five-member Selection Committee with the Chief
Justice of India (or his nominee) as Chairperson and fwo Secreiaries
from the Ministry of Finance and Company Affairs and the Secretary in
the Ministry of Labour and the Secretary in the Ministry of Law and
Justice as members mentioned in Section 10-FX, the Selection
Commitiee should broadly be on ihe following lines.

(a) Chief Justice of India or his nominee—Chairperson {(with a

casting vote);

(b) A Senior Judge of the Supreme Court or Chief Justice of High

Court—Member;

(c) Secreiary in the Ministry of Finance and Company Affairs—

Member; and

(d) Secretary in the Ministry of Law and Justice—Member.
(ix) The term of office of three years shall be changed to a term of
seven or five years subject to eligibility for appointment for one more
term. This is because considerable time is reguired to achieve expertise
in the field concered. A term of three years is very short and by the
time the members achieve the reguired knowledge, expertise and
efficiency, one term will be over, Further the said term of three years
with the retirement age of 85 years is perceived as having been tailor-
made for persons who have retired or shortty to refire and encourages
these Tribunals to be trealed as posi-retiremeni havens. if these
Tribunals are to function effectively and efficientty they should be able
to attract younger members who will have a reasonable period of
service.
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(x) The second proviso to Secticn 10-FE enabling the President and
members to retain lien with their parent cadre/ministry/department whiie
hoiding office as President or Members will not be conducive for the
independence of members. Any person appointed as member should
be prepared to fotally disassociate himself from the executive. The jien
cahnot therefore exceed a period of one year.

(xf) To maintain independence and security in service, sub-section (3)
of Section 10-FJ and Section 10-FV should provide that suspension of
the President/Chairman or member of a Tribunal can be only with the
concurrence of the Chief Justice of india.

{xify The administrative support for ali Tribunais should be from the
Ministry of Law and Justice, Neither the Tribunals nor their members
shall seek or be provided with facilities from the respective sponsoring
or parent Ministnes or Department concerned.

{xiffy Two-member Benches of the Tribuna! should always have a3
judicial member. Whenever any larger or specia! Benches are
constifuted, the number of {echnical members shall hot exceed the
judicial members.”

62. Before venturing to examine the controversy in hand it needs fo be
noticed, that some of the assertions raised at the hands of the petitioners in the
present controversy have since been resolved. These have been noticed in an
order passed by this Court in Madras Bar Association v. Unign of India, (2010) 11
SCC 67, which is being extracted hereunder:-

“1.  In all these petitions, the constitutional validity of the National Tax
Tribunal Act, 2005 {“the Act" for short) is challenged. In TC No. 150 of
2006, additionally there is a challenge to Section 46 of the Caonstitution
{Forty-second Amendment) Act, 1976 and Article 323-B of the Censtitution
of India. Tt is contended that Section 46 of the Constitution {Forty-second
Amendment) Act, is ultra vires the basic structure of the Constitufion as it
enabies proiiferation of the tribunal system and makes serious inrpads into
the independence of the judiciary by providing a paraliel system of
administration of justice, in which the executive has retained extensive
control over matfers such as appointment, jurisdiction, procedure, efc, It is
contended that Article 323-B viclates the basic structure of the Constitution
as it completely takes away the jurisdiction of the High Courts and vests
them in the National Tax Tribunal, including frial of offences and
adjudication of pure questions of law, which have always been in the
exclusive domain of the judiciary.
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2. When these maiters came up on 9-1-2007 before a three-Judge
Bench, the challenge to various sections of the Act was noficed.
3. The first challenge was to Section 13 which permitted “any person’
duly authorised to appear before the Nationa! Tax Tribunal. The Union of
India submitted that the appropriate amendment wiii be made in the Act to
ensure that only lawyers, chartered accountanis and parties in person will
be permitted to appear before the Natignal Tax Tribunal.
4. The second chalienge was to Section 5(5} of the Act which provided
that:
“5. (5) Tre Central Government may in consultation with the
Chairperson transfer a member from headguarters of one Bench in
one State to the headquarters of ancther Bench in ancther State or
to the headquarters of any other Bench within a State:”
5. The Union of India submitted that having regard to the nature of the
functions to be performed by the Tribunal and the constitutionai scheme of
separation of powers and independence of judiciary, the expression
sconsuitation with the Chairperson” oocurring in Section 5(5) of the Act
shouid be read and construed as “concurrence of the Chairperson”.
8 The third chailenge was to Section 7 which provided for a Selection
Committee comprising of (a) the Chief Justice of India or a Judge of the
Supreme Court nominated by him, (b) Secretary in the Ministry of Law and
Justice, and (¢} Secretary in the Ministry of Finance. it was contended by
the petitioners that two of the members who are Secretaries to the
Government forming the majority may override the opinion of the Chief
Justice or his nominee which was improper. it was stated on hehaif of the
Union of india that there was no question of two Secretaries pverriding the
opinion of the Chief Justice of India or his nominee since primacy of the
Chairperson was inbulit in the system and this aspect wiii be duly clarified.
7. in regard to certain other defects in the Act, pointed out by the
petitioners, it was submitted thai the Union Government will examineg them
and wherever necessary sultable amendments will be made.
8 In view of these submissions, on 9-1-2007, this Court made an order
reserving liberty to the Union Government 10 mention the matter for listing
after the appropriate amendments were made in the Act.
9. On 21-1-2009, when arguments in CA No. 3067 of 2004 and CA No.
3717 of 2005, which reiated to the challenge to Parts 1-B and -C of the
Companies Act, 1956 were in progress before the Constitution Bench, it
was submitted that these matters involved a similar issue and they could
be tagged and disposed of in terms of the decision in those appeals.
Therefore the Constitution Bench directed these cases lo be listed with
ihose appeals, even though there is no order of reference in these maiters.
CA No. 3067 of 2004 and CA No. 3717 of 2005 were subsequentiy heard
at length and were reserved for judgment. These matiers which were
tagged were also reserved for judgment.
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10. We have disposed of CA No. 3067 of 2004 and CA No. 3717 of 2005
today (Union of India vs. Madras Bar Association, (2010) 11 SCC 1), by a
separate order. Insofar as these cases are concerned, we find that TC
{Civil) No. 150 of 2006 involves the challenge to Article 323-B of the
Constitution. The said article enables appropriate legislatures to provide by
law, for adjudication or trial by tribunals or any disputes, complainis, or
offences with respect to all or any of the matters specified in clause {2)
thereof. Sub-dause (i) of clause (2) of Article 323-B enables such tribunals
to try offences against laws with respect to any of the matters specified in
sub-ciauses {(a) to (h) of clause (2) of the said article.

11. One of the contentions urged in suppornt of the challenge 1o Arficle 323-
E relate to the fact that tribunals do not follow the normal ruies of evidence
contained in the Evidence Act, 1872, in crnminal tnals, an accused is
presumed to be innocent till proved guilly beyond reasonable doubt, and
the Evidence Act plays an important role, as appreciation of evidence and
consequential findings of facts are cruciall The trial would reguire
experience and expertise in criminal law, which means that the Judge or
the adjudicator to be legally trained. Tribunals which follow their own
summary procedure, are nof bound by the strict rules of evidence and the
members will not be legally trained. Therefore it may lead to convictions of
persons on evidence which is not sufficient in probative value or on the
basis of inadmissible evidence. t is submitied that it would thus be a
retrograde step for separation of executive from the judiciary.

12. Appeals on issues on law are traditionally heard by the couris. Article
323-B enable constitution of fribunals which will be hearing appeals on
pure questions of law which is the function of the courts. In L. Chandra
Kumar v. Union of india, {(1887) 3 5CC 261, this Court considered the
validity of only clause (3}d) of Article 323-B but did not consider the
validity of other provisions of Articie 323-B.

13. The appeals relating to constitutional validity of the National Company
Law TIribunals under the Companies Act, 1856 did not involve the
consideration of Article 323-B. The constitutional issues raised in TC (Civil)
No. 150 of 2006 were not touched on as the power to establish Company
Tribunals was not traceable to Ardicle 323-B but to severat entries of Lists |
and [l of the Seventh Schedule and consequently there was no challenge
to this article.

14. The basis of attack in regard to Pars I-B and C of the Companies Act
and the provisions of the NTT Act are complefely different. The challenge
to Parts |-B and I-C of the Companies Act, 1856 seeks to derive support
from Aricle 323-B by contending that Aricle 323-B is a bar for constitution
of any tribunal in respect of matiers not enumerated therein. COn the other
hand the chalienge to the NTT Act is based on the challenge to Article
323-B itself.

15. We therefore find that these petitions refating to the validity of the NTT
Act and the challenge to Ardicle 323-B raise issues which did not arise in
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the two civil appeals. Therefore these cases cannot be disposed of in
terms of the decision in the civii appeals but require to be heard
separately. We accordingly direct that these matiers he delinked and listed
separately for hearing.”

63(i) A perusai of the judgment rendered in Kesavananda Bharati case {supra)
reveals, that “separation of powers” creates a sysiem of checks and balances, by
reasons of which, powers are so disiributed, that none of the three organs
transgresses into the domain of the other. The concept ensures the dignity of the
individual. The power of “judicial review” ensures, that executive functioning
confines iiself within the framework of law enacted by the legisiature.
Accordingly, the demarcation of powers between the legisiature, the executive
and the judiciary, is regarded as the basic eiement of the constifutional scheme.
When the judicial process is prevented by law, from determining whether the
action taken, was or was not, within the framework of the legisiation enacted, it
would amount to the transgression of the adjudicatory/determinatory process by
the legislature. Therefore, the exciusion of the power of “judiciat review”, wouid
strike at the “basic structure” of the Constitution.

(il in Indira Nehru Gandhi case (supra), this Couri arrived at the conclusion,
that ciause (4) of Ariicie 328A of the Constitution, destroyed not only the power of
“udicial review”, but also the ruie of “geparation of powers”. By the above
legisiative provision, an election declared void, on the culmination of an
adjudicatory process, was treated as valid. Meaning thereby, that the judicial
process was substituted by a legislative pronouncement. it was heid, that the

issue 1o be focused on was, whether the amendment which was sought o be
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assailed, violated a principle which constituted the “basic structure” of the
Consfitution. The argument raised in opposition was, that a determination which
had a bearing on just one (or a few) individual{s) would not raise such an issue.
The query was answered by concluding, that it would make no difference
whether it related to one case, or a large number of cases. Encroachment on the
"hasic structure” of the Constitution would be invalid, irespective of whether, it
related to a limited number of individuals or a large number of people. The view
expressed was, that if lawmakers were 1o be assigned the responsibility of
administering those laws, and dispensing jusfice, then those governed by such
laws would be left without a remedy in case they were subjected to injustice. For
the above reason, clause (4) of Article 328A was declared invalid. This Court by
majority held, that clauses (4) and (5) of Article 329A were uncenstitutional and
void.

(il In Minerva Mills Ltd. case (supra}, first and foremost, this Court confirmed
the view expressed in Kesavananda Bharati case (supra) and indira Nehru
Gandhi case (supra), that the amending power of the Parliament, was not
absolute. The Parliament, it was maintained, did not have the power 10 amend
the "basic structure” of the Constitution. A legislative assertion, that the enacied
law had been made, for giving effect to a policy to secure the provisions made in
Part IV of the Constitution, had the effect of excluding the adjudicatory process.
In the case on hand, this Court arrived at the conclusion, that Section 4 of the
Constitution (Forty-second Amendment) Act was beyond the amending power of

the Parliament, and the same was void, because it had the effect of damaging
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the basic and essential features of the Constitution and destroying its "basic
structure’, by totally excluding any chalienge to any law, even on the ground,
whether it was inconsistent with or it had abridged, any of the rights conferred by
Apticies 14 and 19 of the Constitution. Furthermore, Section 55 of the
Constitution (Forty-second Amendment), Act was held to be beyond the
amending power of the Parliament. It was held to be void, as it had the effect of
removing all limitafions on the powers of Parliament, to amend the Constitution
including, the power to alter its basic and essential features, i.e., its "basic
structure”. Acecording to this Couri, the reason for a broad “separation of powers”
under the Constitution was, because congeniration of powers in any ong of the
organs of the Government, would destroy the foundational premise of a
democratic Government. The iilustrations narrated in the judgment are of some
rajevance. YWe shali therefore, narrate them hereunder, in QUL OWN WOords:
{a) Take for example a case where the executive, which is in-charge of
administration, acts to the prejudice of a citizen. And a question arises, as {0
what are the powers of the executive, and whether the executive had acted
within the scope of its powers. Such a question ohviousiy, cannot be left to
the executive to decide, for two very good reasons. Firstly, because the
decision would depend upon the interpretation of the Constitution or the laws,
which are, pre-eminently fit to be decided by the judiciary, as it is the judiciary
alone which would be possessed of the expertise In decision making. And

secondly, because the legal protection afforded to citizens by the Constitution
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or the laws would become illusory, if it were lefi to the executive to determine
the legality, of its own actions.

() Take for example, a case where the legislature makes a law, which
is fo the prejudice of a cifizen. And a dispute arises, whether in making the
law the legislature had acted outside the area of its legislative competence, or
whether the law was violative of the fundamental rights of the citizen, or of
some other provision{s) of law. lis resolution cannot be left to the legislature
to decide, for two very good reasons. Firstly, because the decision would
depend upaon the interpretation of the Constitution or the laws, which are, pre-
eminently fif o be decided by the judiciary, as it is the judiciary alone which
would be possessed of the expertise in decision making. And secondly,
because the legal protection afiorded to citizens, by the Constijufion or the
laws would become illusory, if it were lefi {0 the legistature to determine the

fegality of its own actions.

On the basis of the examples cited above, this Court concluded, that the creation

of an independent machinery, for resolving disputes, was constitutionally vested

with the judiciary. The judictary was vested with the power of "judicial review”, {o

determine the |egality of executive action, and the validity of laws enacted by

legisiature. It was further held, that it was the solemn duty of the judiciary under

the Constitution, to keep the different organs of the State, such as the executive

and the legisiature, within the iimits of the powers conferred upon them by the

Constitution. [t was accordingly also heid, that the power of "judicial review” was

an integral part of India's constitutional system, and without #, the “rule of taw”
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would become a teasing #lusion, and a promise of unreality. Premised on the
aforesaid inferences, this Court finally concluded, that if there was one feature of
the Indian Constitution, which more than any others, was its “basic structure”
fundamental to the maintenance of democracy and the “rule of faw’, it was the
power of “judicial review”. While recording the aforementioned conclusion, this
Court also recorded a clarificatory note, namely, that it should not be taken, that
an effective aliernative insiitutional mechanism or arrangement for “judicial
review” couid not be made by Parliament. it was, however, clearly emphasized,
that “judicial review” was a vital principle of the Indian Constitution, and it could
not be abrogated, without affecting the “basic structure” of the Constifution. 1t is
therefore, that if came to be held, that a constitutional amendment, which had the
effect of taking away the power of “judicial review”, by providing, that it would not
be liable to be quesfioned, on any ground, was heid to be beyond the amending
power of the Parliament. For, that would make the Parliament the sole judge, of
ihe constitutional valigity, of what it had done, and thereby, allow it fo determine
the legality of its own actions. In the apove judgment, the critical reflection, in our
considered view was expressed by the words, "Human ingenuity, iimitiess though
it may be, has yet not devised a sysiem, by which the liberty of the people can be
protected, except for the intervention of fhe courts of law".

(W) In S5.P. Gupta case (supra}, the concept of “independence of judiciary”
came up for consideration before this Court. This Court having examined the
issue, arrived at certain conciusions with reference to High Couri and Supreme

Court Judges. It was held, thal their appoiniment and removal, as also their
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transfer, deserved o be preserved, within the framework of the judicial fraternity.
Likewise, the foundation of appointment of outside Chief Justices, was made with
a similar objective. Based on the same, parametfers were also laid down, in
respect of appointment of Judges to the Supreme Court. The consideration even
extended to the appointment of the Chief Justice of the Supreme Court. All this,
for ensuring judicial autonomy. It was felt that independence of the judiciary,
could be preserved only if primacy in the above causes rested with the judiciary
itself, with a minimal involvement of the execufive and the legislature. It needs to
be highlighted, that independence of judges of the High Courts and the Supreme
Court was considered as salient, to ensure due exercise of the power of “judicial
review”. It would be pertinent to mention, that the judament rendered by this
Court in 8.P. Gupta case {supra} came {0 be doubted in Subhash Sharma v.
Union of India, (1891} Suppl. 1 SCC 574. Thereupon, the matier was
reconsidered by a constitution bench of nine Judges in, Supreme Court
Advocates on Record Association v. Union of India, (1893} 4 SCC 441, On the
subject of preserving independence in respect of appointment of judges of the
High Courts, as also their transfer, the position recorded earlier in $5.P.Gupta
case (supra) remained substantially unaltered. So also, of appaintments of Chief
Justices of High Courts and the Supreme Court. It was reiterated, that to ensure
judicial independence, pirimacy in all these matiers should be with the judiciary.

(v}  Having recorded the determination rendered by this Court 10 the effect that
“separation of powers” “rule of law" and “judicial review" at the hands of an

independent judiciary, constitute the “basic structure” of the Constitution, we are

185
Page 185




286~

in a position now to determine, how the aforesaid concepts came to be
adopted by this Court, while adjudicating upon the validity of provisions similar to
the ones, which are subject of consideration, in the case on hand. The first
controversy arose with reference to the Administrative Tribunais Act, 1985, which
was enacted under Article 323A of the Constitution. in S.P. Sampath Kumar
case (supra), it was sought to be conciuded, that the power of “judicial review”
had been negated by the aforementioned enactment, inasmuch as, the avenue
of redress under Articles 226 and 227 of the Constitution before the High Court,
was no longer available. It was also sought t0 be asserted, that the tribunal
constituted under the enactment, being a substitute of the High Court, pught to
have been constituted in a manner, that if would be able 10 function in the same
manner as the High Court itseif. Since insulation of the judiciary from all forms of
interference, even from the coordinate branches of the Governmeni, was by now
being perceived as a basic essential feature of the Constitution, it was felt that
the same independence from possibility of executive pressure or influence,
neaded to be ensured for the Chairman, Vice Chairman and Members of the
administrative tribunal.  In recording it conclusions, even though it was
maintained, that “judicial review” was an integrai part of the "basic structure” of
the Constitution, vet it was heid, that Parilament was competent to amend the
Constitution, and substitute in place of the High Court, another alternative
institutional mechanism or arrangement. This Court, however cautioned, thét it
was imperative fo ensure, that the aliernative arrangement, was no less

independent, and no less judicious, than the High Court (which was sought to be
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replaced) itself. This was conveyed by observing, “if any consiitutionai
amendment made by the Parliament takes away from the High Court the power
of “judicial review” in any particular area, and vests it tn any other institutional
mechanism or authority, it would not be. violative of the basic struciure doctrine
so long as the essential condition is fulfilled, namely, that the alternative
institutional mechanism or authority set up by the Parliament by amendment is
no less effective than the High Court”. The exclusion of the High Courts’
jurisdiction under Articles 226 and 227 of the Constitufion, it was held, wouid
render the Administrative Tribunals Act, 1985 unconstitutional, unless the
amendments to the provisions of Sections 4, 6 and 8 thereof, as suggested by
this Court, were carried out. insofar as Section 4 is concerned, it was suggested
that it must be amended s0 as noi to confer absolute and unfettered discretion on
the executive in matters of appoiniment of the Chairman, Vice Chairman and
Members of the administrative tribunals, Section 6{1){c) was considered o be
invalid, and as such, needed to be defeted. it was also Indicaled thai
appointment of Chairman, Vice Chaimman and Administrative Members should be
made by the executive, only in consuitation with the Chief Justice of India, and
that, such consuitation had to be meaningful and effective, inasmuch as,
ordinarily the recommendation of the Chief Justice of india ought to be accepted,
unless there were cogent reasons not to. If there were any reasons, for not
accepting the recommendation, they needed to be disciosed to the Chief Justice.
Alternatively, it was commended, that a high powered Selection Committee

headed by the Chief Justice or a sifting Judge of the Supreme Court, or of the
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concerned High Couri (nominated by the Chief Justice of india}, could be set up
for such selection. if either of these two modes of appointment was adopted, it
was believed, that the impugned Act would be saved from invalidation. 1t was
mentioned, that Secfion 6(2) also needed fo he amended, s0 as to make a
District Judge or an Advocate, who fulfilied the quaiifications for appointment as a
judge of the High Court, eligicie for appeiniment as Vice Chairman. With
reference to Section 8 it was felt, that a term of five years of office, would be to0
short and cught to bz suitably extended. It was so falt, because the presently
prescribed tenure would neither be convenient to the persons selected for the
job, nor expedient to the scheme of adjudication contemplated under the
Administrative Triburals Act. !t was also opined, that the Government ought to
set up a permanent bench wherever there was a seat of the High Court. And if
that was not feasible, at least a circuit bench of the administrative tribunal,
wherever there is a seat of the High Court. That would alieviate the hardship,
which would have to be faced by persons, who were not residing close to the
places at which the benches of the tribunal were set up. In this behalf, it may
only be stated that all the suggestions made by this Court were adopted.

(vi}y Post S.P. Sampath Kumar case (supra), divergent views came 10 be
expressed in a number of judgments rendered by this Court. It is therefore, that
the judgment in §.P. Sampath Kumar case (supra}, came up for reconsideration
in L. Chandra Kumar case (supra). On reconsiderafion, this Court declared, that
the power of "judicial review” over legistative action was vested in the High

Courts under Articie 226, and in the Supreme Court under Articie 32 of the
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Constitution. “Judicial review" was again held to be an integral and essential
feature of the Constitution, constituting its “basic structure”. it was further
conciuded, that ordinarily the power of High Courts and the Supreme Court, to
test the constitutional validity of legislations, couid never be custed or excluded.
[t was also held, that the power vested in the High Courts of judicial
superintendence over all Courts and tribunals within their respective jurisdictions,
was also part of the “basic structure™ of the Constitution. And that, a situation
needed to be avoided where High Courts were divested from their judicial
functions, besides the power of constitutional interpretation. Referring to the
inappropriate and ineffective functioning of the tribunats, this Court observed, that
the above malady was on account of lack of the responsibility, of fulfilling the
administrative requirements of administrative fribunals. |t was opined, that the
malady could be remedied by creating a singie umbrella organization, 0 ensure
the independence of the members of such tribunals, and to provide funds for the
fulfiliment of their administrative regquirements. Aithough the determination of the
governmental organization, to discharge such a role was left open, it was
recommended, that it should preferably be vested with the Law Department.
With reference to the controversies which arose before the tribunals, it was heid,
that matters wherein interpretation of statutory provisions or rules, or where the
pravisions of the Constitution were expected to be construed, the same would
have to be determined by a bench consisting of at least two Members, one of
whom must be a Judicial Member. Having found that the provisions of the
Administrative Tribunals Act, had mpinged on the power of “judicial review”
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vested in the High Court, clause {2){d) of Article 323A and clause (3)(d) of Article
323B. fo the extent they excluded the jurisdiction of the High Couris and the
Supreme Court under Articles 226/227 and 32 of the Constitution, were heid o
be unconstitutional. Likewise, the “exclusion of jurisdiction” clauses in all other
legislations enacted under the aegis of Articles 323A and 323B, were also held to
be unconstifutional. In view of the above, it was concluded, that the jurisdiction
conferred upon the High Court under Articles 226/227. and upon the Supreme
Court under Articie 32 of the Constifution, was a part of the inviolable "basic
structure” of the Constitution. Since the sald jurisdiction could not be ousted,
jutisdiction vested in the iribunals wouid be deemed to be discharging a
supplemental role, in the exercise of the powers conferred by Articies 226227
and 32 of ihe Constitution. Although it was affirmed, that such tribunals would be
deemed to be possessed of the competence 1o test the constitutional validity of
the statutory provisions and rules, it was provided, that all decisions of tribunals
would be subject to scrutiny before a division bench of the High Court, within
whose jurisdiction the concerned iribunal had passed the order. In the above
view of the matier, it was held that the tribunals would act like courts of first
instance, in respect of the areas of law, for which they had been consfifuted.
After adjudication at the hands of the tribunais, it would be open for litigants io
directly approach the High Courts. Section 5(6) of the Administrative Tribunals
Act, interpreted in the manner indicated above, was bestowed with validiy.

(viy In Union of India v. Madras Bar Associaflion case (supra), ali the

conclusions/propositions narrated above, were reiterated and followed,
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whereupon the fundamental requirements, which need to be kept in mind while
transferring adjudicatory functions from courts to tribunals, were further
crystalised. It came to be unequivocally recorded that tribunals vested with
judicial pawer (hitherto before vested in, or exercised by courts), should passess
the same independence, security and capacity, as the courts which the tribunals
are mandated to substitute. The Members of the fribunals discharging judicial
functions, could only be drawn from sources possessed of expertise in law, and
competent to discharge judicial functions. Technical Members can be appointed
ta tribunals where technical expertise is assential for dispasal of matters, and not
otherwise. Therefore it was held, that where the adjudicatory process transferred
to tribunals, did not involve any specialized skill, knowledge or expertise, a
provision for appointment of Technical Members (in addition to, or in substitution
of Judicial Members) would constitute a clear case of delusion and
encroachment upon the independence of the judiciary, and the “rule of law". The
stature of the members, who would constitute the tribunal, would depend on the
jurisdiction which was being transferred to the tribunal. In other words, if the
jurisdiction of the High Court was transferred to a tribunal, the stature of the
members of the newly constituted tribunal, should be possessed of gualifications
akin to the judges of the High Court. Whereas in case, the jurisdiction and the
functions sought to be {ransferred were being exercised/performed by District
Judges, the Members appointed to the tribunal should be possessed of
equivalent gualifications and commensurate stature of District Judges. The

conditions of service of the members should be such, that they are in a position
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to discharge their duties in an independent and impartial manner. The manner of
their appointment and removal including their transfer, and tenure of their
employment, should have adequate protection so0 as to be shom of legislative
and executive interference. The functioning of the tribunais, thair infrastructure
and responsibility of fuifiliing their administrative requirements ought to be
assigned to the Ministry of Law and Justice. Neither the tribunals nor their
members, should be required to seek any facilities from the parent ministries of
department concerned.  Even though the legislature can reorganize the
jurisdiction of judicial fribunais, and can prescribe the qualifications/eligibility of
members thereof, the same would be subject to “judicial review” wherein it would
be open to a court to hold, that the tribunalization would adversely affect the
adjudicatory standards, whereupon it would be open to a court fo interfere
therewith. Such an exercise would naturally be, a part of the checks ang
halances measures, conferred by the Constitution on the judictary, to maintain
the rule of “separation of powers” fo prevent any encroachment by the legislature
ar the executive.

64. The position of law summarized in the foregoing paragraph constitutes a
declaration on the concept of the “basic structure”, with reference to the concepts
of “separation of powers”, the “ruie of jaw", and “judiciai review”. Based on the
conclusions summarized above, it will be possible for us to answer the first issue
projected before us, namely, whether “udicial review” is a part of the “hasic
structure” of the Constitution. The answer has inevitably to be in the affirmative.

Fram the above determination, the petitioners wouid like us to further conciude,
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that the power of “judicial review” stands breached with the promulgation of the
NTT Act. This Court in Minerva Mills Lid. case (supra) held, that it should not be
taken that an effective alternative institutional mechanism or arrangsment for
“iudicial review” could not be made by Parlament, The same position was
reiterated in $.P. Sampath Kumar case (supra), namely, that “judicial review”
was an integral part of the "basic structure” of the Constitution.  All the same it
was held, that Parliament was competent to amend the Constitution, and
substitute in place of the High Court, another alternative institutional machanism
(court or tribunal). it would be pertinent to mention, that in so concluding, this
Court added a forewarning, that the allernative institutional mechanism set up by
Parliament through an amendment, had to be no less effective than the High
Court itself. in L. Chandra Kumar case (supra), even though this Court held that
the power of “judicial review” over legislative action vested in High Courts, was a
part of the “basic structure™, it went on to conclude that “ordinarily” the power of
High Courts to lest the constitutional validity of legislations could never be
gcusted. All the same it was held, that the powers vested in High Cours fo
exercise judicial superintendence over decisions of all courts and tribunals within
their respective jurisdictions, was also a part of the "basic structure” of the
Constitution.  The position that Parliament had the power to amend the
Constitution, and to create a courtftribunal to discharge functions which the High
Court was discharging, was reiterated, in Union of India v. Madras Bar
Association case {supra). It was concluded, that the Parliament was competent

to enact a taw, transferring the jurisdiction exercised by High Courts, in regard o
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any specified subject, to any courtftribunal. But it was clarified, that Pariament
could not transfer power vested in the High Courts, by the Constitution itseif. We
therefore have no hesitation in conciuding, that appeiiate powers vasied in the
High Court under different statutaty provisions, can definitely be transferred from
the High Court to other courtsftribunals, subject to the satisfaction of norms
declared by this Court. Herein the jurisdiction transferred by the NTT Act was
with regard to specified subjects under tax related statutes. That, in our opinion,
would be permissible in terms of the position expressed above. Hasthe NTT Act
transferred any power vested in courts by the Constitution? The answeris in the
negative. The power of “judicial review” vested in the High Court under Articies
298 and 227 of the Consfitution, has remained intact.  This aspect of the matter,
has a substantial bearing, to the issue in hand. And will also [ead to some
important inferences. Therefore, it must never be overicoked, that since the
power of “judicial review” exercised by the High Court under Articles 226 and 227
of the Constitution has remained unaitered, the power uested in High Courts to
exercise judicial superintendence over the benches of the NTT within their
respective jurisdiction, has been consciously preserved.  This position was
confirmed by the izarned Attorney General for india, during the course of
hearing. Since the above jurisdiction of the High Court has not been ousted, the
NTT will be deemed to be discharging a suppiemental role, rather than a
substitutionai roie. In the above view of the matter, the submission that the NTT

Act vioclates the “basic structure” of the Constitution, cannot be acqguiesced to.
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65. Ewven though we have declined to accept the contenfion advanced on
behalf of the petitioners, premised on the “basic structure” theory, we feel it is sti
essential for us, fo deal with the submission advanced on behalf of the
respondents in response, We may first regord the contention advanced on
behalf of the respondents. It was contended, that a legisiation (not being an
amendment to the Constitution), enacted in consonance of the provisions of the
Consfitution, on a subject within the realm of the concerned jegislature, cannot
be assailed on the ground that it violates the “basic structure” of the Constitution.
For the present controversy, the respondents had placed reliance on Articles 245
and 246 of the Constitution, as aiso. on entries 77 to 79, 82 to 84, 95 and 97 of
the Union List of the Seventh Schedule, and on entries 11A and 48 of the
Congurrent List of the Seventh Schedule. Based thereon it was asserted, that
Parliament was competent to enact the NTT Act. For examining the instant
contention, [et us presume it is so. Having accepted the above, our
consideration is as follows. The Consfifution regulates the manner of -
governance in substantially minute detail. it is the fountainhead distributing
power, for such govemance. The Constitution vests the power of legislafion at
the Centre, with the Lok Sabha and the Rajya Sabha, and in the States with the
State Legislative Assemblies (and in some States, the State Legislative Councils,
as well}. The instant legislative power is regulaied by “Part XI" of the
Constitution. The submission advanced at the hands of the learned counsel for
the respondents, insofar as the instant aspect of the matter is concerned, is

premised on the assertion that the NTT Act has been enacted striclly in
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consonance with the procedure depicied in “Part XI" of the Constitution. It is alsc
the coniention of the leamed counsel for the respondents, that the said power
has been exercised siriclly in consonance wiih the subjeci on which the
Parliament is auihorized to legislate. Whilst dealing with the instant submission
advanced at the hands of the learned counsel for the respondents, all that needs
to be stated is, that the legislative power conferred under "Part X" of the
Constitution has one overall exception, which undoubtedly is, that the “basic
structure® of the Constitution, cannot be infringed, no matier whai. On the insfant
aspect, some relevant judgments, rendered by constifutional benches of this
Court, have been cited hersinabove. i ssems tn us, that there is a fine
difference in what the petitioners contend, and what the respondents seek io
project. The submission advanced at the hands of the learned counsel for the
petitioners does not pertain to lack of jurisdiction or inappropriate exercise of
jurisdiction. The submission advanced at the hands of the learned counsel for
the petitioners pointedly is, that it is impermissible to legislate in @ manner as
would viclate the “pasic struciure” of the Constitution. This Court has repeatedly
held, that an amendment to the provisions of the Constitution, would not be
sustaipable if it violaied the “basic structure” of the Consfitution, even though the
amendment had been carried oui, by foliowing the procedure contemplated
under "Part X" of the Constifution. This leads to the determination, that the
“basic struciure” is inviclable. In our view, the same would apply to aii other
legislkations (other than amendments ic the Constitution) as well, even though the

legislation had been enacted by foliowing the prescribed procedure, and was
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within the domain of the enacting legislature, any infringement to the "basic
structure” would be unacceptable. Such submissions advanced at the hands of

the learned counsel for the respondents are, therefore, liable to be disallowed.

And are accordingly declinad.

Il Whether the transfer of adjudicatory functions vested in the High Court {o
the NTT violates recognized consfifutional conventions?

.  Whether while transferring jurisdiction to a newly created courtfiribunal, it is
essenfial to maintain the standards and the stature of the court replaced?

66. In addition to the determination on the adjudication of the present
controversy on the concept of basic structure, the instant matter calls for a
defermination on the sustainability of the NTT Act, from other perspectives also.
We shall now advert to the alternaiive contentions. First and foremost, it was the
submission of the learned counsel for the petitioners, that it i impermissible for
legislature to abrogate/divest the core judicial appellate functions, specially, the
functions {raditionally vested in a supenor court, to a quasi judicial authority
devoid of essential ingredients of the superior court. The instant submission was
premised on the foundation, that such action is constitutionally impermissible.

67. In order to determine whether or not the appellate functions which have
now been vested with the NTT, constituted the core judicial appellate function
traditionally vested with the junisdictional High Courts, we have recorded under
the heading — “The Historical Perspective”, legislative details, pertaining to the
Income Tax Act, the Customs Act and the Excise Act. We had to do so, for that
was the only manner to deal with the instant aspect of the controversy. A perusal

of the historical perspective reveals, that as against the initial assessment of
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tax/duty liability. the first forum for challenge has fraditionally been with an
executive appellate adjudicatory authoriy. Legislative details reveal, that for
some time there was a power of reference, exercisable on "questions of law’”
The adjudication thereof rested with the jurisdictional High Courts. The second
appellate remedy has always been before a quasi-judicial appellate authority,
styled as an Appellate Tribunal. Across the board, under all the enaciments
which are relevant for the present controversy, proceedings before the Appellate
Tribunal have been legisiatively described as ‘“judicial proceadings”. 1t s,
therefore apparent, that right from the beginning, the clear legislative
understanding was, that from the stage of the proceedings before the Appellate
Tribunal, the proceedings were of the nature of “judicial proceedings’. Again
across the board, under all the enactments, relevant for the present controversy,
guestions of Jaw were originally left to be adjudicated by the jurisdictional High
Courts. The reference jurisdiction, was substituted in all the enactments, and
converted into appeliate jurisdiction. The instant appellate jurisdiction was
vested with the jurisdictional High Courf. Under the income Tax Act, 1961,
Section 280A, provided an appellate remedy from an order passed by the
Appellate Tribunaj, to the jurisdictional High Gourt. Similarly Section 129A of the
Customs Act, 1962, and Section 35G of the Central Excise Act, 1944, provided
for an appellate remedy from the concerned Appeliate Tribunal to the High Court.
The jurisdictionat High Court would hear appeals on questions of law, against
orders passed by the Appellate Tribunals. It is, therefore apparent, that right

from the beginning, well before the promutgation of the Constitution, the core
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judicial appellate functions, for adjudication of tax related disputes, were vested
with the jurisdictional High Courts. The High Courts have traditionally, been
exercising the junisdiction to determine questions of law, under all the above fax
legistations. [n this view of the matter, it is not possible for us to conclude, that it
was not justified for the learmned counsel for the pefitioners to contend, that the
core judicial appellate function in tax matters, on questions of law, has
uninterruptediy been vested with the jurisdictional High Courts.

68. Before we proceed with the matter further, it is necessary to keep in mind
the cnmpogition of the adjudicatory authorities which have historically deait with
the matters arising out of tax laws. First, we shall deal with the composition of
the Appeliate Tribunals. Al Appeliate Tribunals which are retevant for the
present controversy were essentially comprised of Judicial Members, besides
Accountant or Technical Members. To qualify for appointment as a Judicial
Member, it was essential that the incumbent had held a judicial office in India for
a period of 10 years, or had practiced as an Advocaie for a similar period. [t is
the above qualification, which enabled the enaciments to provide, by a fiction of
law, that all the said Appellate Tribunals were discharging “judicial proceedings”.
The next stage of appeliate determination, has been traditionally vested with the
High Courts. The income-tax legisiation, the customs legislation, as well as, the
central excise legisiation uniformly provided, that in exercise of its appellate
jurisdiction, the jurisdictional High Court would adjudicate appeals arising out of
orders passed by the respective Appeliate Tribunals. The said appeals were by

a legisiative determination, to be heard by benches comprising of at least two
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judges of the High Court. Adjudication af the hands of a hench consisting of at
least two judges, by itself is indicative of the legal complications, insofar as the
appellate adjudicatory role, of the jurisdictional High Court was concerned. It
would, therefore, not be incorrect to conclude, by accepling fhe submissions
advansced at the hands of the learned counsel for the petitioners, that hefore and
after promulgation of the Constitution, till the enactment of the NTT Act. all
legislative provisions vested the appellate power of adjudication, arising out of
the Income Tax Act, the Customs Act and the Excise Aci, on guestions of law,
with the jurisdictional High Courts.

69. Having recorded the above conclusion, the next issue to be determined is
whether the adjudication of the disputes arising out of the provisions under
reference, must remain within ihe realm of the jurisdictional High Courts? The
instant proposition has two perspectives. Firstly, whether constitufional
interpretation in the manner accepied the world over (details whereof have been
narrated by us under the heading — “The [ssues canvassed on behalf of the
petitioners”, under the sub-fitle - *“The second contention”), would be a
constitutional mandate, for the appellate jurisdiction pertaining fo tax matters, 1o
remain with the High Court? Secondly, whether the express provisions of the
Constitution mandate, that tax issues should be decided by the concerned
jurisdictional High Court?

70.  We shall first deal with the first perspective, namely, whether constitutional
interpretation in the manner accepted the world over, would be a constitutional

mandate for appellate jurisdiction on tax matiers, to rernain with the jurisdictional
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High Court. Insofar as the instant aspect of the matter Is concerned, reliance
was placed on judgments emerging out of the Constitutions of Jamaica, Ceylon,
Australia and Canada, rendered either by the Privy Council or the highest Courts
of the concemed countries. The contention of the learned counsel for the
petitioners was, that the constitutions of the above countries were based on the
Westminster model. [t was further pointed ouf, that the Indian Constifution was
also based on the Westminster mode!, and that, the instant position stands
recognized in the judgment rendered by this Court in Unicn of India v. Madras
Bar Association case (supra). Incidentally, it may be mentioned that we have
extracted paragraph 101 of the above judgment hereinabove, wherein it is 50
recorded. {t is accordingly the coniention of the learned counsel for the
petitioners, that the judgments relied upon by the petitioners on the instant
aspect of the matter, would be fully applicable fo the controversy in hand. Under
the consfitutional convention, adverted to in the judgments referred to on behaif
of the petitioners, it was submitted, that judicial power which rested with definite
courts at the time of enactment of the constitutions based on the Westminster
mode!, had to remain with the same courts, even after the constitutions had
become effective and operational. Furthermore, # was submitied, that the
judiciat power had to be exercised in the same manner as before, Le., whether by
a judge sitting singly, or with other judges. And therefore if was asserted, that on
constitutional conventions well recognized the world over, appellate jurisdiction in
respect of tax matters, would have to remain with the jurisdictional High Courts,

and would have to be determined by a bench of at least two judges of the High
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Court, as was the position before the enactment of the Constitution, and, as has
been the position thereaiter, till the promulgation of the NTT Act.

71. We have given our thoughtfut consideration to the supmission advanced at
the hands of the leamed counsel for the petitioners, insofar as the first
perspective is concerned. We find substance in the submission advanced at the
nands of the learned counsel for the petitioners, but not exactly in the format
suggesied by the learmed counsel. A cioser examination of the judgments relied
upon fead us fo the conclusion, that in every new constifution, which makes
separate provisions for the legislature, the executive and the judiciary, it is taken
as acknowledged/conceded, that the basic principie of “separation of powers”
would apply. And that, the three wings of governance would operate in their
assigned domain/pravince. The power of discharging judiciat functions, which
was exercised by members of the higher judiciary, at the time when the
constitution came into force. shouid ordinarly remain with the cour, which
exelcised the said jurisdiction, at the time of promuigation of the new constitution.
But the judicial power could be alifowed to be exercised by an analogous/simiiar
court/iribunal, with a different name. However, by virtue of the constitutional
convention, while constituting the analogous courtitribunal, # will have to be
ensured, that the appointment and security of tenure of judges of that court wouid
he the same, as of the court sought to be substituted. This was the express
conclusion drawn in Hinds case (supra). !n Hinds case it was acknowiedged,
that Parfiament was not preciuded from establishing a court under a new name,

fo exercise the jurisdiction that was being exercised by members of the higher
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judiciary, at the time when the constfifution came into force. But when that was
done, it was critical to ensure, that the persons appointed to be members of such
a court/tribunal. should be appointed in the same manner, and should be entitled
to the same security of tenure, as the holder of the judicial office, at the fime
when the constitution came into force. Even in the treatise "Constitutional Law of
Canada” by Peter W. Hogg, it was observed; if a province invested a tribunal with
a jurisdiction of a kind, which ought to properly belong to a superior, district or
county Coutt, then that courtftribunal (created in its place), whatever is its official
name, for constitutional purposes has to, while replacing a superior, district or
county Couri, satisfy the requirements and standards of the substituted court.
This would mean, that the newly constituted court/iribunal will be deemed to be
invalidly constituted, till its members are appointed in the same manner, and till
its members are entitled to the same conditions of service, as were available to

the judges of the court sought to be substituted. In the judgments under

| reference it has also been concluded, that a breach of the ahove constitutional

convention could not be excused by good intention {by which the legislative
power had been exercised, to enact a given law). Woe are satlisfied, that the
aforesaid exposition of law, is in consanance with the position expressed by this
Court, while dealing with the concepts of "separation of powers”, the "rule of law”
and “judicial review". In this behalf, reference may be made to the judgments in
L. Chandra Kumar case (supra), as also, in Unjon of India v. Madras Bar
Association case (supra). Therein, this Court has recognized, that transfer of

jurisdiction is permissible, buf in effecting such transfer, the court to which the
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power of adjudication is transferred, must be endured with salient characteristics,
which were possessed by the court from which the adjudicatory power has been
transferred. In recording our conclusions on the submission advanced as the
first perspective, we may only state, that our conciusion is exactly the same as
was drawn by us while examining the petitioners’ previous submission, namely,
that it is not possible for us to accept, that under recognized constitutional
conventions, judicial power vested in superior courts cannot be transferred to
coordinate courts/tibunals. The answer is, that such transfer is permissible. But
-whenever there is such fransfer, all conventions/customs/practices of the court
solight to be repiaced, have to be incorporated in the courtitribunal created. The
newly created court/ribunal would have to be established, in consonance with
the salient characteristics and standards of the court which is sought to be
substituted.

72 Now we shall deal with the second perspective, namely, whether the
provisions of the Indian Constitution itseif mandate, that tax issuss at the
appellate level, must be heard by the concemed jurisdictional High Court.
insofar as the instant aspect of the matter is concerned, learned counsel for the
petitioners placed reliance on Articles 50 and 225 of the Constitution. Article 50
of the Constitution was relied upon to demonstrate the intent of the framers of the
Constitution, namely, that they wished to ensure the exclusivity and the
separation of the judiciary, from the executive. It is not necessary for us to deal

with the nstant aspect of the matter, for the reason that, in the judgments
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rendered by this Court which have been referred to by us hereinabove, the issue
has already been debated with reference to Article 50 of the Constitution.

73. The other provision relied upon by the learned counsel for the petifioners Is
Article 225 of the Constitution. The fenor of the submission advanced by the
learned counsel for the petitioners, has been recorded by us while dealing with
the second contention (advanced on behalf of the petitioners). The same may be
adverted to. There can be no doubt whatsoever, that Article 225 of the
Constitution does expressly provide, that the jurisdiction of exisiing High Courts
and the respective powers of the judges thereof “shall be the same as
immediately before the commencement of the Constifution”. [t is also apparent,
that the proviso therefo expressly mandaies, “that any restriction to which the
exercise of onginal jurisdiction by any of the High Courts with respect io any
maiter concerning the revenue or concerning any act ordered or done in
collection thereof was subject immediately before the commencement of the
Constitution shali no ionger apply to the exercise of such jurisdiction”. Insofar as
the coniention emerging out of the proviso is concerned, if needs to he pointed
out, that the same pertains to "the exercise of original jurisdiction by any of the
High Courts”. !t is, therefore apparent, that the issue in hand, namely, the
appellate jurisdiction vested with the jurisdictional High Courts, under the
provisions of the Income Tax Act, the Customs Act and the Excise Act, has no
bearing to the proviso under reference. We may therefore conclude by
recording, that the instant submission advanced on behalf of the pefitioners, is

not made out from Article 225 of the Constitufion.
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V.  Whether Company Secretaries should be allowed to appear hefore the
NTT to represent a_party to an appeal in the same fashion, and on parity with.

Accounianis?

V. Whether Section 13(1) of the NTT Act insofar as it allows Accountants to
represent a parly to an appeal before the NTT is valid?

74. We may first take up for consideration, ¥Vrit Petition (Civil) no. 821 of 2007.
The same has been filed by members of the Institute of Company Secretaries of
India, seeking the right to appear before the NTT, as representatives of a party to
an appeal. Respondent no. 5 in the said Wri Petition, is the Institute of
Chartered Accountants. I has entered appearance and canvassed that the claim
of Company Secretaries and Chartered Accountants is not comparable. Yhile
indicating the permissibility of Chartered Accountants fo represent a party to an
appeal before the NTT on account of their special acumen, their claim is, that this
issue raised on behalf of the Company Secretaries is a matter of policy. And
therefore, it would nct be open to this Court to bestow, on account of parity, the
right to represent a party to an appeal, hefore the NTT, on Company Secretaries.
75.  While examining the above contention, we will indeed be dealing with
Section 13 of the NTT Act, which has already been exiracted while recording the
submissions advanced on behalf of the petitioners, with reference to the fourth
contention. A perusal of the said provision reveals, that a party fo an appeal
(other than the Revenue} may appear either in person, or may authorize one or
more Chartered Accountants, or legal practitioners, or any person duly
authorized by him, to present his case before the NTT., The pointed submission
advanced on behalf of the Institute of Chartered Accountants of India was, that

under Section 13 of the NTT Act, Chartered Accountants are entitled to appear
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befare the NTT, because of their recognized acumen. {t was submitted, that it is
the prerogative of the legislature and a matter of policy, to determine persons
who are entitled to appear before the NTT. It was pointed out, that courts should
not ordinarily interfere in such policy matters. It is therefore, that learned counsel
for the Institute of Chartered Accountants of India, has placed reliance on the
decision rmendered by this Court in Delhi Pradesh Registered Medical
Practitioners v. Director of Health, Bethi Administration Services, (1887} 11 5CC
687, wherefrom our pointed attention was invited to the following observations -

“2. The propriety and validity of the pubiic notice issued by the Director,
Hezalth Services, Delhi Administration indicating that the indian Medigine
Central Council had recognized Ayurveda Ratna and Vaid Visharada
degrees awarded by the Hindi Sahitya Sammelan, Prayag, Aliahabad only
up to 1967 and the certificate of Ayurveda Ratna and Vaid Visharada given
by the said organization after 1967 not being recognized under the said
Act, registration obtained by any person as a medical practitioner on the
basis of such degrees therefore wouid not be recognized and any person
having such qualification would not be entitled to practise in Defhi are
impugned in these appeals. it was aiso indicated in the said public notice
that no indian university or Board conducts one year's course for giving the
bachelor's degree in Ayurvedic Medicine or through correspondence
course no M.D. Degree in Ayurveda was conferred by any university or
Board. The pubiic at large was cautioned by the said public notice
published in the newspaper about such position in law.
XX XXX XXX

5. We are, however, unable to accept such contention of Mr. Mehta.
Sub-section (3} of Section 17 of the Indian Medicine Central Council Act,
1870, in our view, only envisages that where before the enactment of the
said Indian Medicine Central Council Act, 1870 on the basis of requisite
gualification which was then recognized, a person got himself registered as
medical practitioner in the disciplines contemplated under the said Act or in
the absence of any requirement for registration such person had been
practising for five years or intended 1o be registered and was also entitled
to be registered, the right of such person to practise in the discipline
concerned including the privileges of a registered medical practitioner
stood protected even though such practitioner did not possess requisite
quatification under the said Act of 1970. It may be indicated that such view
of ours is reflected from the Objects and Reasons indicated for introducing
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sub-section (3) of Section 17 in the Act. In the Objects and Reasons, it was

mentioned:
“[Tlhe Committee are of the opinion that the existing rights and
priviieges of practitioners of Indian Medicine should be given
adeguate safeguards. The Committee, in order to achiave this
object, have added three new paragraphs to sub-section (3} of the
ciause protecting (f) the righis to practise of those practitioners of
indian Medicine who may not, under the proposed legisiation,
possess a recognized guaiification subject to the condition that they
are already enrolled on a State Register of Indian Medicine on the
date of commencement of this Act, (i} the privileges conferred on
the practitioners of indian Medicine enroiled on a State Register,
under any iaw in force in that State, and (iii) the right fo practise in a
Siate of those practitioners who have been practising [ndian .
Medicine in that State for not less than five years where no register
of indian Medicine was maintained eariier.”

As it is not the case of any of the writ pefitioners that they had
acquired the degree in between 1857 (sic 1987) and 1970 or on the date of
enforcement of provisions of Section 17(2} of the said Act and got
themselves registered or acquired right 10 be registered, there is no
guestion of getting the protection under sub-section (3) of Section 17 of the
said Act. it is to be stated here that there is aisc no challenge as o the
validity of the said Centrai Act, 1970. The decision of the Delhi High Court
therefore cannot be assailed by the appeiiants. We may indicate here that
it has been suomitted by Mr. Mehta and also by Ms. Sona Khan appearing
in the appeal arising out of Special Leave Petition No. 8167 of 1993 that
proper congideration had not been given to the standard of education
imparted by the saild Hindi Sahitya Sammelan, Prayag and experiise
acquired by the hoiders of the aforesaid degrees awarded by the said
netitution. In any event, when proper medical facilittes have not been
made availabie to a large number of poorer sections of the society, the ban
imposed on the praciitioners iike the writ petitioners rendering useful
service to the needy and poor people was whotly unjustified. it is not
necessary for this Court to consider such submissions because the same
remains in the realm of policy decision of other constitutional funcionaries.
We may also indicate here that what_constitutes proper education and
requisite expertise for a practitioner in_indian Medicipe, must be left {o the
proper authority having requisite knowledge in the subject. As the decision
of the Delhi High Court is justified on the face of iegal position flowing from
the said Central Act of 1970, we do not think that any interference by this
Court is calied for. These appeals therefore are dismissed without any
order as to costs.”
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Reliance was also placed on State of Rajasthan v. Lata Arun, {2002) 6 SCC 252,

wherein it was held as under:-

78,

“4.  The guestion which arises for determination in this case is whether
the respondent had the eligibility qualification for admission in General
Nursing and Midwifery and Staff Nurse Course {hereinafter referred to as
“Nursing Course”) commeancing in the year 1980. The Director, Medical
and Health Services had invited applications by 15-12-1989 from eligible
candidates for admission in tha Nursing Course fo be started from January
1990. it was stated in the notification that the candidates should have
passed first year of three years’ degree course (TDC) or 10+2; and that the
candidates with Science subjects (Biology, Chemistry, Physics) will be
given preference. During the periad, the Indian Nursing Council had issued
a set of Syllabi and Regulations for courses in General Nursing and
Midwifary in which the prescribed minimum educational gualification for ali
candidates was 12th class-pass or its equivalent preferably with Science
subjects.
XXX XXX XXX

10. The points involved in the case are twofold: one relating to prescription
of minimum educationa! qualification for admission to the course and the
other relating {o recognition of the Madhyama Cerlificate issued by the
Hindi Sahitya Sammelan, Allahabad as equivalent to or higher than +2 or
1st year of TDC for the purpose of admission. Both_these pgints relgte to
matters _in the realm of policy decision to be faken by the State

Government or the guthority vested with power under any statute. It is not
for courts to determine whether a particular educational gualification

possessed by & candidate should or should not be recognized as

equivalent fo the prescribed gualification in the case. That is not fo say that
such matters are not justiciable. In an appropnate case the court can
examine whether the policy decision or the administrative order dealing
with the matter is based on z fair, rational and reasonabie ground; whether
the decision has been taken on consideration of relevart aspects of the
matter; whether exercise of the power is obtained with mala fide intention;
whether the decision serves the purpose of giving proper training to the
candidates admitted or it is based on irrelevant and irrational
considerations or intended fo beneft an individual or a group of
candidates.”

in addifion to the above submissions it was contended, that the Chartered

Accountants are permitied to appear before a large number of tribunais/fora.

Hustratively it was submitted, that under Section 288 of the Income Tax Act,

1981, read with Rule 50 of the Income Tax Rules, 1962, Chartered Accountants
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are permitted to appear in income tax matters. Likewise, it was asserted that
Chartered Accountants are entitled to appear in Central Excise matters under
Section 35Q of the Central Excise Act, 1844. They are also permitted to appear
in matters arising out of the Customs Act, 1862 (wherefor reliance was placed on
Section 148A of the Customs Act, 1962, read with Rule 3{a}, Customs (Appeals)
Rules, 1982). Besides the aforesaid provisions, it was contended, that Chartered
Accountants were entitied fo appear before various tribunais/fora under different
statutory provisions, such as, under the Securities and Exchangé Board of india
Act. 1992, the Securities Contracts (Regulation) Act, 1856, the Teiecom
Regulatory Authority of india Act, 1891, the Companigs Act, 2013, the Company
Law Board Reguiations, 1831, the Competition (Amendment) Act, 2007, and the
Special Economic Zone Rules, 2008. We were informed, that Chartered
Accountants were aiso entitled to appear before the Central Electricity
Regulatory Commission vide Notification dated 27.8.1999. [t was submitted, that
if Chartered Accountants are competent to canvass compiicated disputes which
arise under the provisions referred to hereinabove, there should be no difficulty in
allowing them to appear before the NTT, as also, to consider them eligibie for
being appointed as Members of the NTT. lt was therefore asserted, that Section
13 of the NTT Act rightly permitted Chartered Accountants to represent a party to
an appeal before the NTT. The submigsion on behalf of the Institute of
Chartered Accountanis was, that Company Secretaries were not comparable
with them. and therefore, as a matter of policy, they had no legitimate claim for

being allowed fo represent a party before the NTT.

210
Page 210



7.

~ B3I

It is pertinent to record, that during the course of hearing we had required

learned counsel representing the petitioners, to file a compilation of cases,

wherein provisions of different laws on diverse subjects had to be taken into

consideration, while deciding tax related disputes. [n compliance, learned

counsel have submitted a compilation on behalf of the Madras Bar Association

(in Transferred Case (Civil) no. 150 of 2006}, tabulating by way of illustration,

reported cases on {ax disputes, which also involved provisions of different laws

on different subjecis.

hereunder:-

I: Hindu  aw:

Sl.
No

1

Name and
citation of case

Sri Sri Sridhar
Jiew v. [ T.O.
(1967183 ITR
192 {Cal)
C.E.D. v. Alladt
Kuppuswamy
(19773 108 [TR
439 (SC)

Narendranath v.
CW.T.

(1969} 74 ITR
190 {(SC)

Golt Eswariah v.
C.GT.

(1970) 76 ITR
6875 (8C)

C.A.T. v. Sandhya
Rani Dutta
{2001) 248 ITR
201 (SC)

C.I.T. v. Bharat
Prasad Anshu

The compilation brought to our notice is summarized

Allied subject/law adjudicated upon

A Hindu ideol is a juristic entity that is given the status of a
human being capable of having property and it can be called
an 'individual’.

Though a widow cannot be a coparcener, she has
copercenary interests and she is also a member of the
coparcenary by virtue of the rights conferred by the Hindu
Women's Rights to Property Act, 1937,

There is no distinction batween property obtained by a
member of HUF on a partition and the property that belongs
to a member as a sole surviving coparcener by right of
survivorship.

A unilateral declaration of a Hindu coparcener, whereby he
throws his self-acquired property into the common stock of
the joint family property, does not amount {0 a transfer and,
therefore, such an act does not constifute a gift.

The Supreme Court held that the wife and daughters
inheriting the property of a male Hindu do not form a HUF
and that they could not also form such family by agreement
among themselves by throwing their respective inherited
shares in the hotchpot.

The gift of property of a HUF {0 the members of the family is
not void but voidakle.
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10

11

12

13

14

15

16

17

Kumar

(2001} 249 TR
755 (Delhi)
CW.T. v. MAR.
Rajkumar
(19971228 ITR
804 (AP)
C.GT.v. BS.
Apparao

(2001} 248 ITR
103 (AP)

Gowli Buddanna
v, C.LT.

G0 ITR 293 (GC!
C.W.T. v.
Chander Sen
181 ITR 370(3C)
C.I.T. v. Radhe
Shyam Agrawal
230 iTR 21
{Patna)

Kaniram
Hazarimull v.
C.i.7T.

27 ITR 284 {Cal)
C.1.T. v. Bainik
industries

119 ITR 282 Pat)

C.G.T. v. Getti
Chettiar

82 ITR 599 (SC)
Paramanand
Bajaj v. C.I.T.
135 TR 673(Kar)
Pushpa Devi v.
C.IL.T.

109 iTR 730(SC}
C.1.T. v. B. indira
Devi

233 TR 846
{Ker)

s Ng

Even the fact that the wife had given up her right to
maintenance does not mean that she is no longer a member
of the family of her husband.

The amount spent by a Hindu father on his daughter's
marriage is treated as maintenance (and not a giit) under
the Hindu Adoptions and Maintenance Act, 1936.

A sole surviving coparcener can constitute a Hindu
undivided family.

The separate property of the father inherited upon intestacy
by the son is to be freated as the son's separate property
and not as the property of his joint family. ~
if on partition of the family, separate shares are aliotted to
the karta, his wife and children, the existence of the Hindu
undivided family comes to an end, and the share of the
erstwhile karta becomes his separate property.

A joint Hindu family, as such, cannot be a partner in a firm.
However, it may enter into a parinership through its karia.

A female member, as a member of a joint family, can
hecome a partner in a firm as the representative of her
family.

Unequal partition amongst coparceners in a HUF does not
amount to a giff. N

in the reunion of a HUF, all assets originally partitioned need
not be pooled back.

The scope of the theory of blending in Hindu law was
discussed in detail.

Gift deed executed by the assessee in favour of her

daughter to secure her future after marriage was not due io ..

any legal obligation enjoined upon the assessee by virtue of
Saction 20 of the Hindu Adoptions and Maintenance Act, but
for other considerations. Therefore, the gift being voluntary
within the meaning of Section 2(xii} of the Gift Tax Act, 1864,
was liable to tax.
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18

19

20

Sathyaprana
Manjunatha
Gowda v. C.E.D.
227 ITR 130
(SC)

CILT. v.
Shakuntala
(1961) 43 ITR 352
{5C)

CW.T. v. Late R.
Sridharan

104 ITR 436
(SC)

II: Company Law:

Sl
No
1

MName and
citation of case
C.I.T. v. Light
FPublications Ltd.
(2001) 251 TR
0120 (Guj.)

C.1.T. v. Sunaegro
Ltd.

{2012) 345 ITR
0163 {(Bel}
Rajasthan
Financial
Corporation v.
C.1T.

163 ITR 278(Ra])
Bacha F. Guzdar
v. CILT.

AIR 1855 SC 74

Juggital
Kamlapat v.
C.IT.

AIR 1968 SC
932; C.I.T. v.
Poulose and

23—

Meaning of “"coparcenary”, “HUF" and ‘“survivorship”
discussed.

Income from shares held by the members of HUF cannot be
termed as the income of HUF.

Divided member marrying a Christian under Special
Marriage Act, 1956. HUF way of living practiced by divided
member and son — continue to be HUF — meaning of word
“Hindu"® discussed.

Allied subject/law adjudicated upon

A private company becoming a public company by virtue of
the provisions of Section 43A of the Companies Act, 1866
may still not become a “company in which the public are
substantially interested” due to the restriction imposed on is
shareholders upon fransferability of ifs shares to the other
members of the public,

Presumption that a registered sharzholder holds the share in
his own right and any claim that shares were being held as a
nominee has to be proved by the person claiming so.

Shares of a single type issued by a Sfate Financial
Corporation providing for minimum and maximum dividend
cannot be termed as 'preference shares'.

{iy Parinership is merely an association of persons for
carrying on the business of partnership and, in law, the firm
name is a compendious method of describing the partners.
Such is, however, not the case of 2 company which stands
as a separate juristic entity distinct from the shareholders.

{iit ~Shareholders have no right in the property of the
company. They are only entitled to dividends and a share in
the surplus, if any, after the dissolution of the company.
Although company is a separate legal enfity, in certain
exceptional cases, the Court can ift the veil of the corporate
entity and have regard to the economic realities behind the
legal fagade.




10

11

12

13

Mathen {Pvt.}
Ltd.

(1699) 236 ITR
416 (Ker)
C.G.T. v. Indo
Traders &
Agencies
{(Madras) Ltd.
131 ITR 313
{Mad)

Vodafone
International
Holdings BV v.
Up

341 1TR 1 {(SC)
C.A1T. v. Suleman
Khan and
Mahahoob Khan
and Co.

(2002} 257 ITR
G170 (AP)
Marshall Sons
and Co. {India}
Ltd, v. |.T.O.
{19971223 ITR
808 (8C)

C.ALT. v. Mrs.
Grace Collis and
others

248 1TH 323(8C)

Anarkali
Sarabhaiv. C.L.T.
227 1TR 2680{5C)
C.1T. v. Artex
Manufacturing
Co.

227 ITR. 260{&GC)
C.LT. v. Gold
Mcahare
Invesiment
Company Ltd.
{(1970) 78 ITR 16
(8C)

M

Valuation of shares-reasonable valuation has to be accepted
unless the valuation shocks conscience of the court.

In company law, there is no transfer of a share when there Is
a transfer of underlying assets. Various issues of lifting of
the corporate veil discussed. Also discussed, briefly, the
anforceability of shareholders’ agreements.

A firm of 20 major partners and 3 minor partners does not

contravene Section 11(2) of the Companies Act, 1956 since

minors are not to be reckened as partners for the purposes
of the calculation.

Amalgamation — date of transfer/ date of amalgamation /
transfer is the date specified in the scheme as the transfer
date.

a) On amalgamation there is an extinguishment of rights
and, therefore, there is a transfer.

by The amalgamation scheme sanctioned by the court
would be an insfrument within the meaning of Section 2(1) of
ihe Bombay Stamp Act, 1858, and liable for stamp duty. A
document creating or transferring a right is an instrument.
Redemption of preference shares amounts to transfer and is '
liable to capital gains.

Gains arising out of slump sale of business as a going .
concern is liable to tax under Section 41(2) on ilemized
hagis if slump sale is determined on valuation of each asset/
lability.

Valuation of bonus shares — The correct method 1o apply in
cases where bonus shares rank panf passu is to take the
cost of the original shares and to spread it over all ihe
original as well as the honus shares and to find cut the
average price of all the shares.
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15

16

17

18

ili: Mohammedan_Law:

3l
Mo
1

Hansur Plywood
Works Ltd. v.
C.IT,

(1898} 228 ITR
112 {(SC)

Shree Gopal
Paper Mills Ltd. v.
C.LT.

(1967164 ITR 233
{Cal)

Dalmia
Investment Co.
Ltd. v. C.LT.
{(1961) 41 ITR
705 (PPat)

Anarkali
Sarabhaiv. C.L.T.
227 ITR 260
(SC)

CAT. v. Artex
Manufacturing
Co.

227 iTR 260
(SC)

Name and
citation of case

Trustees of

Sahebzadi Qalia
Kusisum Trust v.
C.E.D.

[1888] 233 TR
434 (5C)

S.C.M.
Mohammed v.
C.I.T.

[1999] 235 ITR

75 {Mad)
Ghiasuddin Babu
Khan v. C.1.T.

[1985] 153 ITR

25T

When a shareholder gets a bonus share the vaiue of the
griginal share held by him goes down. In effect, the
sharehoider gets two shares instead of the one share heid
by him and the market vaiue as welii as the intrinsic vaiue of
the two shares put together will be the same or nearly the
same as the value of the original share before the bonus
Issue.

issuance of share takes piace when entry of name of
subscriber or successful offerer is made in the Register of
Members.

Though no cash is paid by the shareholders for allotment of
the bonus shares, the set-off for dividend which was due to
be paid to the shareholder out of undistributed profits of
company can be regarded as consideration for the bonus
shares. Therefore, real c¢ost of bonus shares to
shareholder/fagsessee i the value of shares as shown in
books of account of the company.

Redemption of preference shares is “transfer” and hable to
capital gains.

Gains arising out of “siump sale” of a business as a going
concern is liable to tax under Section 41{2) on itemized
basis if the slump sale is determined on valuation of sach
asset/liability.

Allied subject/iaw adjudicated upan

A gift was made to the assessee by his father granting him
iife estate and the remainder to his children. Deed was held
to be void under Mohammedan law. i was held to be an
absolute gift.

Principles of Mohammedan law regarding gift analyzed and
applied — gift with iimited estate not vaiid in Muslim faw — gift
to he that of an entire property though the document only
gave him a limited right.

Deferred dower on the dissolution of marriage by death or
divorce is8 not a contingent debt because one of the two
events is bound to happen. Wife cannot demand the
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707 (AP) payment of deferred dower before the event, but husband
can pay even earlier,
4 Ziauddin Ahmed A family arrangement is valid amangst Muslims.
v. C.G.T. -
(1876) 102 iITR
253 (Gau)
5 C.IT.v. Puthiya A wakf cannot be a partner, but the mufawalli of a wakf can
Ponmanichintaka be.
m Wakf,
44 [TR 172 {(3C)
5 Ahmed G HArff Held, the moment a wakf is created all rights of property
v. CW.T. pass out of wakf and vest in the Almighty — Property is a ~
76 TR 471 (SC)}  term of the widest import and subject to any limitation which
the context may require; it signifies every possible interest —
which a persan can clearly hold or enjoy.

IV: Family Arrangement:
Sl Name and Allied subject/law adjudicated upon

No  citation of case

1 C.LT. V. R. Ewven if a party to the settiement had no fifle but, under the

Ponnammal family arrangement, the other party relinquishes ail its claims
(1987) 164 ITR or tities in favour of such a person and acknowledges him to -
706 {(Mad) be the scie owner, then the antecedent fitle must be

assumed and the family arrangement will be upheld.

2 C..T.v. Shanti An asset acquired by way of a family arrangement to be

Chandran considered as an asset acquired on partiion or other -
(2000) 241 ITR SUCCESSIoN, -
371 (Mad}

V: Law of Partnership:

Sl Name and Allied subject/law adjudicated upon -

No  citation of case

1 C.LT. v. Asset of partnership firm — transfer fo partner by agreement —
FPalaniappa not valid — registered deed necessary.
Enierprises )
(1998) 234 ITR _
635 (Mad)

2 Saraladevi Contribution of capital by a partner to a firm constitutes _

Sarabhai v. C.L.T. “ransfer’.
(2001} 250 1TR

745 {Gu))

3 Sunil Conversion of an exclusive interesi into a shared interest -
Siddharthabhaiv. would amount to a "transfer’ and does not amount to a
C.LT. conveyance by way of sale.
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11

12

{1985} 156 TR
509 (8C)

C.LT. v. 8.
Rajamani and
Thangarajan
industries
{2000) 241 TR
668 {Mad)
Malabar
Fisheries v.
C.LT.

(1979) 120 ITR
49 (8C)

C.LT. v. Gupta
Brothers
(19813 131 ITR
492 (Alh

C.G.7. v. Pranay
Kr. Saharia
(1993) 204 ITR
78 (Gau)
Beniram
Moolchand v.
C.LT.

25 ITR 287 (Al
C.LT. v. Chandra
Shekhar Pawan
Kumar

203 1TR 435
(Raj.}

Addi. CILT, v
Mohanbhai
Famabhai

165 ITR 166
(SC)

Manohardas
Kedarnath v.
C.[.T.

25 ITR 287 (AlD
C.L.T. v. Bharani
Pictures (Mad)
(1981} 129 ITR
244

27

Transaction of a partner with the firm, during the subsistence
of the firm requires a registered instrument, where the
transaction involves immovable property.

Distribution of assets on dissolution is not transfer by the
firm.

Validity of partnership — contribution of partner need not be
cash or property. Skill and labor would constitute
contribution.

Minors who were admitted to the benafits of the partnership
could not claim their share of goodwill on the reconstruction
of the firm by excluding the minors and conseguently they
were not liable o gift-tax.

The mere fact that two persons take a commission agency
business jointly would not necessarily constitute a
partnership between them.

If a partnership has heen entered between two persons of
whom one is a benamidar of the other, there is no refation of
partnership between the fwo persons and one person
canngt constitute a firm,

On retirement of a partner from the firm, there is no transfer
of interest of the partner I the assets thereof including the
goodwill. The amount received is no agsessable as capital
gains. This case law is valid even after amendment in
Section 45(4) which talks of dissolution or otherwise
transferred.

It is open to the partners to agree not fo take the whole of
the firm's profits for their personal use and to reserve a part
of the firm’s profits for charity.

A partner has no interest in the property of the frm. In a
case where there are two parners and one signs a release
deed to a property in favour of the other, it is in fact a
transfer from the partnership to that partner.




VI Territorialify .

SI.
No
1

Name and
citation of case

_2itT

Allied subjectlaw adjudicated upon

CIT v. HE.H. The case involved international law, municipal law and a _

Mir Osman  Ali
Bahadur
(1g68) 5% ITR
666 (SC)

Electronics
Corporation of
India Lid. v.
C.LT.

183 ITR 43 (SC)

G V. K. Industries
Ltd. v. LT.0O.
332 1TR 130
(SC)

C.I.T.v. R
Agarwal & Co.
56 TR 20

Vil Trusts! Societies:

Sk
No

1

Name and
citation of case

L.R. Patel Family
Trust v. i.T.0.
262 TR 520
(Bom)

C.1.T. v. Thanthi
Trust

{1882) 137 |ITR
735 (Mad)

C.I.T. v.
Swashraya

286 ITR 265
(Guj)

Pandit v. C.1.T.

convenant between the Government of India and the Nizam

of Hyderabad. Held, that Hyderabad State never acquired an-_

internationai personality under interational law and fts ruler

was not entiled to claim immunity from taxation of his -

income.

Legislative powers of Parliament io enact laws which have -

provisions of having extra-territorial operation, is within the
competence of Parfiament. But nexus with something in
India or object relating to India necessary.

Parfiament is constitutionally restricted from enacting
legislation with respect to extra-territorial aspects or causes
that do not have, nor are expecied to have, any direct or

indirect. tangible or intangible, impact on or effect in or

consequences for {a) the territory of India, or any part of

india: or {b) the interests of, welfare of, weil-being of, or ..

security of inhabitants of india and indians.

Business connection — there must be confinuity as well as
real and intimate relation between trading activity carried on
outside the taxable territories and trading activity within the
territories, the relation between the two contributing to the
earning of income by the nonresident in his trading activity.

Allied subjectfiaw adjudicated upon

Trusiees of a fixed (specific) trust cannot be considered as
an assaciation of persons or body of individuais.

Discussion on the Doctrine of Cypres as applicable to public ~

charities.

Power of trustees o contract on behalf of trust. Consent of -

heneficiaries, if necassary.

The number of uliimate beneficiaries of a trust may increase
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(1972) 83 ITR
138 (Bom)

C.LT. v. All India
Hindu
WMahasabha

140 ITR 748
(Deb

Tulsidas
Kilachand v.
CILT.

42 ITR 1{5C)

C.LT.v. P.
Bhandari
{1984) 147 TR
500 {Mad)

VI Confract Law :

St
MO

1

Name and
citation of case

C.L.T. v. Shantila!
Pwi. Ltd.

(1983) 144 [TR
57 (5C)

C.L.T. v. Best &
Co. P. Ltd.

60 ITR 11 {8C)

N.
Sundareswaran
v. C..T.

{1997 226 ITR
142 (Ker)

-~ 319~

or decrease by reason of death and other circumstances
and the interests of beneficiaries may, at a relevant date, be
only confingent and may become vested at much a later
date. If at that date, the beneficiaries can be ascertained,
the Court must hold that the beneficiaries are determinate
and known and that assets are held by the trustees for their
benefit.

A sotiety registered under the Societies Registration Act
may be treated as an association of persons,

India Trust Act, 1882 — trustee can also be a beneficiary.

Trust may be created in favour of an unborn person if it
satisfies conditions laid down in Section 13 of the Transfer of
Property Act. 1882, even though coming into existence of
such a beneficiary is uncerfain. A trust deed cannot be bad
for uncertainty or vagueness.

Allied subject/law adjudicated upon

Nature of breach — whether payment of damage results in
settlement of the original contract.

Compensation received on termination of agency and
restrictive convenant — nature of receipt - revenue or capital
— restrictive convenant — whether an Independent obligation
— whether compensation severable.

Breach of contract — arbitration clause — scope of Section 73
- liquidated and unliguidated damages — no deduction can
be claimed on potential liability for damages.

IX: Transfer of Property Act :

Sl
Mo
,1

Name and
citation of case
Bansidhar
Sewabhogowan

Allied subjectflaw adjudicated upon

Difference between a sale with a condition to re-purchase

and a mortgage by conditional sale,
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X Intellectual Property :

Sl.
Mo
1

& Co.v. C.LT.

(1996) 222 ITR

16 (Gau)

Jagadishchandra

nv. C.1T.

227 ITR 240
{3C}
Arunachaiam v.
CIT.

227 TR 222(3C)

C.1.T. v. Brig.
Kapil Mohan
252 [TR 830
(Ded)

C.G.T. v. Aloka
Lata Sett
(1991) 190 1TR
556 (Cal)

C.I.T. v. N.R.
Bhusanra]
{2002) 256 ITR
0340 (Mad)

Name and

citation of case

Ananfram
C.I.T,
51TR 511 (Lah}

V.

2 Mysore Elect. V.

3

C.1T.
114 ITR 365
(Kar)

Janki v. C.LT.

BAS

Whether seli-created mortgage or morigage by previous
owner affects the cost of acquisition.

Though a transfer cannot be made directly to an unborn
person, since under the definition of “transfer” in Section 5 of
the Transfer of Property Act, 1882, a transfer is limited 1o
living persons, fransfer to an unborn person can only be
made by the machinery of trusts.

If two registered documents re-execufed by the same
person’ in respect of the same property o two different
persons at different times, the one which was executed first
has priority over the other, although the former was
registered subseguent to the latler, In other words, ..
registration of a document relates to the date of iis
execution.

Whether a sale along with deed for re-conveyance of
property amounts to transfer under both common law and
income-tax law?

Allied subjectfaw adjudicated upen

The assignmeni of a patent is a iransaction on capital
account, hut where a person carries on a trade in the buying
and selling of patents or habituaily sells his own patents, or”
carries on the vocation of an inventor, the sale proceeds
would be business income. -
If the owner gets a jump sum or pericdic payment for
imparting the know-how to others, without substantially
reducing its value to himself, the payment would ordinarily _
he taxable as business income and the ground that the
exploitation of the know-how is in the course of business
and the imparting is no more than a business service of
however spegcial kind.

Royalties paid by a licensee for ihe right to take away earth
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X! : Interpretation :

Sl
No

1

Name and
citation of case

Prakash MNath
Khanna v. C.L.T.
(2004) 266 ITR 1
(5C)

LT.AT. vs. V.K
Agarwai

235 TR 175(8C)
C.1.T. v. Bhogilal
Mangilal

69 ITR 288 (Guj)
Ellerman Lines
Lid. v. C.LT.
(1871) 82 ITR
913 (5C)
C.LT.v. KP.
Varghese
{1881} 131 ITR
597 (8C)

X Miscellaneous:

S
No
1

Name and
citation of case
Sree Meenakshi

Mills v. C.1.T.
311TR 25 (8C)
Leo Machado v.
CI.T.

172 ITR 744
(Mad}

Gangadhar Bera
v. Asst. C.LT.
(2004) 180 1TR

- BAl T

to be used for brick making or extracting saltpeter are
income. The fact that removal of the soil itself is involved
does not make the case any different from cases of royalties
on underground coal and quarries

Allied subjectflaw adjudicated upon

The SC ruled that interpretation should avoid “the danger of a
prior determination of the meaning with ones own
preconceived notions” and that the court interprets the law
and cannot legislate. It referred fo two other principles of
construction, one relating to casus omissus and the other
reguiring a statute to be read as a whole.

Contempt of court — law applicable to ITAT.

Spes _Successionis — Transfer of Property Act dealt with.

Discusses the binding nature of CBDT's instructions on the
revenue department.

Allied subject/law adjudicated upon

Benami — meaning and effect of faxation in benamidars
hands discussed.

Boat belonging fo the assessee mef with an accident and
sank in high seas, the compensation received from
insurance company was due to destruction of properly, thus
no ‘“transfer” as contemplated by Section 45 read with
Section 48. The insurance amount received cannot be
considered as consideration and amount received not liable
to capital gains tax.

A clarificatory notice is a mere addendum to the original
notice and the effect of ciarification is always retrospective
s0 it must relate to the original notice. A mere non-mention
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10

11

12

A57 (Cal}

C.1.T. v. Andhra
Chamber of
Commerce

B5 ITR 722 (SC)

Deccan Wing &
General Stores v.
C.I.T.

(1977 106 ITR
111 (AP)

CALT. v
Maharashtra
Sugar Milis Ltd.
{1971) 82 ITR
452 (Bom)

LT.C. v, MK,
Mohammed Kunhi
(1968) 71 ITR 815
(SC)

C.I.T. v. indira
Balakrishnz
(1860} 38 ITR
546 (SC)

C.1T. v. H.H.
Maharani Usha
Oevi

231 ITR ¥93
(MP)

C.I.T. v. Bai
Shrinbhai Kocka
45 TR 86 {(8C)

Dhakeswari
Coiton Miiis v.
C.ILT.

(19543 26 TR
775

Chemsiord Club
v, C.LT.

243 TR 89 (SC}
C.i.T. v. Bankipur
Club Ltd.

226 TR 87 {8C)

AR

of specific clause does not render notice bad in faw.

The expression ‘charitable purpose” is very wide in its

amplifude. The object need not benefit the whole mankind
or even all persons living in a particular country or province.
it is sufficient if the intention is to benefit a section of the
public as distinguished from the specified individuals.
Explained the difference between ‘association of persons’
and 'body of individuals’.

What constitfutes an agricultural activity?
There must be cultivation of land in the strict sense of ihe
term meaning thereby tilling the land.

income Tax Appellate Tribunat has inherent power o grant
stay of collection taxes and proceedings.

Association of persons — when persons do not combine
together to produce income, they cannot be assessed as an
AQOP.

Note — The law has been amended after 1.4.2002

Personai effects of a ruler {(heirioom jewellery} is not taxabie
upon its sale for a profit.

When an person re-values his capitai asset and credits his
capital account there is no gain for the purpose of faxation.
One cannot make loss or profit out of transactions with -
himseif,

Principles of Natural Justice set out aimost for the first time — -

focus cfassicus.

Principie of mutuality applies to income from property.
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it is apparent from the compilation extracted hereinabove, that the Members of
the NTT would most definitely be confronted with the iegal issues emerging out
of Family Law, Hindu Law, Mohammedan Law, Company Law, Law of
Partnership, Law related to Termitoriality, Law related to Trusts and Societies,
Contract Law, Law relating to Transfer of Property, Law reiaiing fo intellectual
Property, Interpretation of Statutes, and other Miscelfanesous Provisions of Law,
from time to time. The NTT besides the aforesaid statutes, will not only have fo
interpret the provisions of the three étatutes, out of which appeais will be heard
by it, but will also have fo examine a challenge to the vires of statutory
amendments made in the said provisions, from time t0 time, They will also have
to determine in some cases, whether the provisions relied upon had a
prospective or retrospective applicability.

78.  Keeping in mind the fact, that in terms of Section 15 of the NTT Act, the
NTT would hear appeals from the Income Tax Appellate Tribunal and the
Customs, Excise and Service Tax Appellaie Tribunal {(CESTAT) only on
“substantial guestions of law", it is difficult for us to appreciate the propriety of
representation, on behalf of a party to an appeal, through either Chartered
Accountants or Company Secretaries, before the NTT. The determination at the
hands of the NTT is shorn of factual disputes. It has to decide only “substantial
questions of law™. [n our understanding, Charfered Accountants and Company
Secretaries would at best be specialists in understanding and explaining isgsues
pertaining t0 accounts. These issues would, fall purely within the realm of facts.

We find it difficuit to accept the prayer made by the Company Secretaries to
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allow them, to represent a party to an appeal before the NTT. Even insofar as
the Chartered Accountants are concerned, we are constrained to hold that
allowing them to appear on behalf of a parly before the NTT, would be
unacceptable in law. We accordingly reject the claim of Company Secretaries, 10
represent a party before the NTT. Accordingly the prayer made by Company
Secretaries in Writ Petition (Givil) no. 621 of 2007 is hereby declined. While
recording the above conclusion, we simuitaneously hold Section 13(1). insofar as
4+ allows Chartered Accountants to represent a party to an appeal before the

NTT, as unconstitutional and unsustainable in law.

Vi. The constitutional validity of Sections 5. 6.7, 8 and 13 of the NTT Act:

79, We shall now endeavour 1o deal with the validity of some other individual
provisions of the NTT Act, hased on the parameters laid down by constitutional
nenches of this Court and on the basis of recognized constitutional conventions
referable to constitutions framed on the Westminster model. While dealing with
the prayers made in Writ Petition (Civil) no. 621 of 2007, we have already dealt
with Section 13 of the NTT Act, and have held, the same to be partly
unconstitutional. We shall now proceed chronciogically, and examine the validity
of Sections 5, 8, 7 and 8 of the NTT Act

a0,  We shall first examine the validity of Section 5 of the NTT Act. The basis
of chanenge to the above provision, has already been narrated by us while
dealing with the submissions advanced on behalf of the petitioners, with

reference to the fourth contention. According to the learned counsel for the
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petitioners, Section 5{2} of the NTT Act mandates, that the NTT would ordinarify
have its sittings in the National Capital Territory of Delhi. According to the
petitioners, the aforesaid mandate would deprive the litigating assessee, the
convenience of approaching the jurisdictional High Court in the State, to which he
belongs. An assessee may belong to a distant/remote State, in which
eventuality, he would not merely have fo suffer the hardship of traveling a [ong
distance, but such travel would also entail uncalled for financial expense.
Likewise, a litigant assessee from a far-flung State may find it extremely difficult
and inconvenient to identify an Advocate who would represent him before the
NTT, since the same is mandated to be ordinarily located in the National Capitat
Territory of Dethi. Even though we have expressed the view, that it is open o the
Parliament to substitute the appellate jurisdiction vested in the jurisdictional High
Courts and constitute courts/tribunals 1o exercise the said jurisdiction, we are of
the view, that while vesting jurisdiction in an alternative courtffribunal, it is
imperative for the legislature {o ensure, that redress should be available, with the
same convenience and expediency, as it was prior to the introduction of the
newly created courtftribunal. Thus viewed, the mandate incorporated in Section
5(2) of the NTT Act to the effect that the sittings of the NTT would ordinarily be
conducted in the National Capital Territory of Delhi, would render the remedy
inefficacious, and thus unacceptable in law. The instant aspect of the matter was
considered by this Court with reference to the Administrative Tribunals Act, 1985,
in 8.P. Sampath Kymar case (supra) and L. Chandra Kumar case (supra},

wherein it was held, that permanent benches needed {o be established at the
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seat of every jurisdictional High Court. And if that was not possible, at least a
circuit bench required to be established at every place where an aggrieved party
could avait of his remedy. The position on the above issue, 18 nO different in the
present controversy. For the above reason, Section 5(2) of the NTT Act is In
clear breach of the law declared by this Court.

81. One needs to also examine sub-sections (2), {3), {4) and (5} of Section 5
of the NTT Act, with pointed reference io the role of the Central Government in
determining the sitting of benches of the NTT. The Central Government has
been authorized to notify the area in retation to which each bench would exercise
jurisdiction, to determine the constitution of the benches, and finally, to exercise
the power of transfer of Members of one bench to another bench. Cne cannot
lose sight of the fact, that the Central Government will be a stakeholder in each
and every appealicase, which would be fied before the NTT. It cannot,
therefore, be appropriate to allow the Central Government to play any role, with
reference to the places where the benches would be set up, the areas over which
the benches would exercise jurisdiction, the composition and the constitution of
the benches, as also, the transfer of the Members from one bench {o ancther. i
would be inappropriate for the Central Government, to have any administrative
dealings with the NTT or its Members. In the jurisdictional High Courts, such
power is exercised exclusively by the Chief Justice, in the best interest of the
administration of justice. Allowing the Central Government to participaie in the
aforestated administrative functioning of the NTT, in our view, would impinge

upon the independence and faimess of the Members of the NTT. For the NTT
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Act to be valid, the Chairperson and Members of the NTT should be possessed
of the same independence and security, as the judges of the jurisdictional High
Courts {which the NTT is mandated to substitute). Vesting of the power of
determining the jurisdiction, and the postings of different Members, with fhe
Central Government, in our considered view, would undermine the independence
and fairness of ihe Chairperson and the Members of the NTT, as they would
always be worded to preserve their jurisdicion based on their
preferencesfinclinations in terms of work, and conveniences in terms of place of
posting. An unsuitable/disadvantageous Chairperson or Member could be easily
moved to an insignificant jurisdiction, or 1o an inconvenient posting. This could
be done to chastise him, to accept a position he would not voluntarily accede to.
We are, therefore of the considered view, that Section 5 of the NTT Act is not
sustainable in law, as it does not ensure that the alternative adjudicatory
aythority, is totally insulated from ail forms of interference, pressure or influence
from co-ordinate branches of Government. There is therefore no aiternative, but
to hold that sub-sections (2}, (3), (4) and (5) of Section 5 of the NTT Act are
uneonstifutional.

82,  We shall now examine the validity of Section 6 of the NTT Act. The above
provision has already been extracted in an earlier part of this judgment, while
dealing with the submissions advanced on behalf of the petitioners, with
reference to the fourth contention. A perusal of Section 6 reveals, that a person
would be gualified for appointment as a Member, if he is or has been a Member

of the Ingome Tax Appeliate Tribunal or of the Customs, Excise and Service Tax
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Appeliate Tribunal for at least 5 years. While dealing with the historical
perspective, with reference to the incame Tax legisiation, the Customs
legisiation, as also, the Central Excise legislation, we have noticed the eligibtlity
of those who can be appointed as Members of the Appeffate Tribunais
canstituted under the aforesaid [egislations. Under the Income Tax Act, a person
who has practiced in accountancy as a Chartered Accountant (under the
Chartered Accountants Act 1848) for a pericd of 10 years, or has been a
Registered Accountant {or partly a Registered Accountant, and partly a
Chartered Accountant) for a period of 10 years, is eligible to be appointed as an
Accountant Member. Under the Customs Act and the Excise Act, a person who
has been a member of the Indian Customs and Central Excise Service {Group
A), subject to the condition, that such person has held the post of Coliecior of
Customs or Central Excise {Level {), or equivalent or higher post, for at ieast 3
years, is eligible fo be appointed as a Technical Member. It is apparent from the
narration recorded hereinabove, thai persons with the above gualifications, who
were appointed as Ascountant Members or Technical Members in the respeciive
Appellate Tribunals, are also eligible for appointment as Members of the NTT,
subject to their having rendered specified years’ service as such, The question
to be determined is, whether persons with the aforesaid qualificaiions, satisfy the
parameters of law declared by this Court, {o be appointed as, Membears of the
NTT? And do they satisfy the recognized constitutional conventions?

83. Tnis Court has declared the position in this behalf in L. Chandra Kumar

case (supra) and in Union of India v. Madras Bar Association case (supra), that
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Technical Members could be appointed to the ftribunais, where technicai
expertise is essential for disposal of matters, and not otherwise. it has also been
held, that where the adjudicatory process transferred to a fribunal does not
involve any speciaiized skill, knowiedge or expertise, a provision for appoiniment
of non-Judicial Members (in addition to, or in substitution of Judicial Members),
would constitute a clear case of deiusion and encroachment upon the
“independence of judiciary”, and the "rute of law”. itis difficuit to appreciate how
Accountant Members and Technicai Members wouid handle complicated
guestions of law relating to fax matters, and also guestions of iaw on a variety of
subjects {unconnected to tax), in exercise of the jurisdiction vested with the NTT.
That in our view would be a tall order. An arduous and intimidating asking.
Since the Chairperson/Members of the NTT will be required fo determine
“substantial questions of law”, arising out of decisions of the Appellate Tribunals,
it is difficult to appreciate how an individual, well-versed only in accounts, would
be abie to discharge such functions. Likewise, it is aiso difficult for us to
understand how Technical Members, who may not even possess the gualification
of l[aw, or may have no experience at all in the practice of iaw, would be able o
deal with "substantial gquestions of iaw”, for which alone, the NTT has been
constituted.

84. We have aiready noticed hereinabove, from data placed on record hy the
learmned counsel for the petitioners, that the NTT would be confronted with
disputes arising out of Family Law, Hindu Law, Mochemmedan Law, Company

Law, Law of Partnership, Law retating to Territoriatity, Law relating to Trusts and

229
Page 229




207
e

Societieé, Contract Law, Law relating to Transfer of Property, Law relating to
Intelleciual Property, Interpretation of Statutes/Rules, and other Miscellaneous
Provisions of Law. Besides the above, the Members of the NTT wilt regularly
have to interpret the provisicns of the Income Tax Act, the Customs Act and the
Excise Act. We are of the considered opinion, that only a person possessing
professional qualification in law, with substantial experience in the practice of
law will be in a position to handle the onerous responsibilities which a
Chairperson and Members of the NTT will have to shoulder.

85 There seems to be no doubi, whatsoever, that the Members of a
court/tribunal to which adjudicatory functions are transferred, must be manned by
judges/imembers whose stature and qualifications are commensurate fo the court
from which ihe adjudicatory process has been fransferred. This position is
recognized the world over. Constitutional conventions in respect of Jamaica,
Ceylon, Australia and Canada, on this aspect of the matter have been delineated
above. The opinion of the Privy Council expressed by Lord Diplock in Hind case
(supra), has been shown as being foliowed in couniries which have constitutions
on the Westminster modei. The Indian Constitution is one such Constitution.
The position has been clearly recorded while interpreting constitufions framed on
the above model, namely, that even though the legislature can transfer judicial
power from a traditional court, fo an analogous court/tribunal with a different
name, the courtiribunal fo which such power is transferred, should be possessed
of the same salient characteristics, standards and parameters, as the court the

power whereof was being transferred. i is not possible for us to accept, that
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Accountant Members and Technical Members have the stature and qualification
possessed by judges of High Cours.

86. It was not disputed, that the NTT has been created to handle matters
which were earlier within the appeliate purview of the jurisdictional High Courls.
We are accordingly satisfled, that the appointment of Accountant Members and
Technical Members of the Appellate Tribunals to the NTT, wouid be in clear
vioiation of the constitutional conventions recognized by courts, the worid over.
References on questions of jaw (under the three jegisiative enactments in
question}, were by a legislative mandate, required to be adjudicated by a bench
of at least two judges of the jurisdictional High Court. When the remedy of
reference (before the High Court) was converted into an appeilate remedy (under
the three legislative enactments in question), again by a legistative mandate, the
appeal was to be heard by a bench of at least two judges, of the Jurisdictionai
High Court. QOne cannot lose sight of the fact, that hitherto before, the issues
which will vest in the jurisdiction of the NTT, were being decided by a bench of at
least two judges of the High Court. The onerous and complicated nature of the
adjudicatory process is clear. We may also simultaneously nofice, that the power
of “judicial review” vested in the High Courts under Articles 226 and 227 of the
Constitution has not been expressly taken away by the NTT Act. During the
course of hearing, we had expressed our opinion in respect of the power of
"judicial review” vested in the High Courts under Articles 226 ang 227 of the
Conslitution. In our view, the power stond denuded, on account of the fact that,

Section 24 of the NTT Act vested with an aggrieved party, a remedy of appeal
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against an order nassed by the NTT, directly to the Supreme Court. Section 24
aforementioned is being extracted hereunder:
24, Appeal to Supreme Court.- Any persen including any danartment of
the Governmeni aggrieved by any decisicn of order of the National Tax
Tribunal may file an appeal fo the Supreme Court within sixty days from

ihe date of communication of the decision or order of the National Tax
Tribunal to him:

Provided that the Supreme Court may, if it is satisfied that the appellant
was prevented by sufficient cause from filing the appeal within the said
period, aliow itto be filed within such time as it may deem fit."

In view of the aforestated appeilate remedy, from an order passed by the NTT
directly o the Supreme Court, there would hardly pe any occasion, 10 raise a
challenge on a tax matier, arising out of the provisions of the income Tax Act, the
Cusioms Act and the Excise Act, before a jurisdictional High Court. Even though
the iearned Aftorney General pointed oui, that the power of “judicial review”
under Articles 226 and 227 of the Constitution had not been taken away, yei he
acknowledged, that there would be implicit fimitations where such power would
he exercisable. Therefore, all the more, the composition of the NTT would have
ip be on the same parameters as judges of the High Courts. Since the
appeiniments of the Chairperson/Members of the NTT are not on the parameters
expressed hareinabove, the same are unsustainable under ihe declared law. A
perusal of Section § of the NTT Act leaves no roem for any doubt, thal none of
ihe above parameters is safisfied ingofar as the appointment of Chairperson and
other Members of the NTT is concerned. In the above view of the matier.
gsection 6(2)b) of the NTT Act is liable to be declared unconstitutional. We

declare it to be s0.
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87.  We would now deal with the submissions advanced by the learned counsel
for the petitioners in respect of Section 7 of the NTT Act. If seems o us, that
Section 7 has been styled in terms of the decision rendered by this Court in L.
Chandra Kumar case (supra). Following the above judgment for determining the
manner of selection of the Chairperson and Members of the NTT, is obvipusly a
clear misunderstanding of the legal position declared by this Court. H should not
have been forgotten, that under the provisions of the Administrative Tribunals
Act, 1985, which came up for consideration in L. Chandra Kumar case (supra),
the tribunals consiituted under the said Act, are to act like courts of first instance.
All decisions of the tribunal are amenable to challenge under Articles 226/227 of
the Constitution before, a division bench of the jurisdictional High Court. In such
circumstances it is apparent, that tribunals under the Administrative Tribunals
Act, 1985, were subservient to the jurisdictional High Courts. The manner of
selection, as suggested in L. Chandra Kumar case {supra) cannot therefore be
adopted for a tribunal of the nature as the NTT. Herein the acknuwiedged
posifion is, that the NTT has been consfituted as a replacement of High Courts.
The NTT is, therefore, in the real sense a tribunal substituting the High Courts.
The manner of appointment of Chairperson/Members to the NTT will have fo be,
by the same procedure {or by a similar procedure), to that which is prevalent for
appointment of judges of High Courts. [nsofar as the instant aspect of the matter
is concerned, the above proposition was declared by this Court in Union of India
v. Madras Bar Assodciation case (supra), wherein it was held, that the stature of

the Members who would constitute the tribunal, would depend on the jurisdiction

233
Fage 233




BT

which was being transferred to the tribunal, Accordingly, if the jurisdiction of the
High Courts is being ransferred to the NTT, the stature of the Members of the
tribunal had to be akin fo that of the judges of High Courts. So aiso the
conditions of service of its Chairperson/fMembers. And the manner of their
appeiniment and removal, including transfers. Including, the tenure of their
appointments.

88 Section 7 cannct even ofherwise, be considered to be constitutionally
valid, since it includes in the process of selection and appeintment of the
Chairperson and Members of the NTT, Secretaries of Departments of the Central
Government. In this behalf, i would also he periinent to mention, fhai the
interests of the Central Government would be represented on one side, in every
litigation befere the NTT. 1t is not possible to accept a party {0 a litigation, can
participate in the selection process, whereby the Chairperson and Members of
the adjudicatory body are selected. This would also be violative of the
recognized constitutional convention recorded by Lord Diplock in Hinds case
{(supra), namely, that i would make a mockery of the constitution, if the
legisiature could transfer the jurisdiction previously exercisable by holders of
judicial offices, to holders of a new court/tribunal (to which some different name
was attached) and to provide that persons holding the new judicial offices, should
not be appointed in the manner and on the terms prescribed for appointment of
Members of the judicature. For all ihe reasons recorded hereinabove, we hereby

declare Section 7 of the NTT Act, as unconstitutional.
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89 Insofar as the validity of Section 8 of the NTT Act is concerned, i clearly
emerges from a perusal thereof, that a Ghairperson/Member is appointed to the
NTT. in the first instance, for & duration of 5 years. Such Chairperson/Member 1S
eligivle for reappointment, for a further pericd of 5 years. We have no hesitation
to accept the submissions advanced at the hands of the leamed counsel for the
petitioners, that a provision for reappointment would itself have the effect of
undermining the independence of the Chairperson/Members of the NTT. Every
Ghairperson/Member appeointed to the NTT, would be constrained to decide
matters, in @ manner that would ensure his reappointment in terms of Section 8
of the NTT Act. His decisions may or may not be based on his independent
understanding. We are satisfied, that the above provision would undermine the
independence and fairness of the Chairperson and Members of the NTT. Since
the NTT has been vested with jurisdiction which earlier [ay with the High Courts,
in all matters of appointment, and extension of tenure, must be shielded from
execufive involvement. The reasons for our instant conclusions are exactly the
same as have been expressed by us while dealing with Section 5 of the NTT Act.
We therefore hold, that Section 8 of the NTT Act is unconstitutional.

90. Sections 5, 6, 7, 8 and 13 of the NTT Act have been held by us (to the
extent indicated hereinabove) to be illegal and unconstitutional on the basis of
the parameters laid down by decisions of constitutional benches of this Court and
on the basis of recognized constitutional conventions referable to constitutions
framed on the Westminster model. In the absence of the aforesaid provisions
which have been held fo be unconstitutional, the remaining provisions have been
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rendered ofiose and worthless, and as such, the provisions ¢f the NTT Acl, as a

whole, are hereby set aside.

Conclusions:

g1 (i) The Parliament has the power to enact [egislation, and to vest adjudicatory
functions, earlier vested in the High Court, with an aliernative courl/iribunal.
Exercise of such power by the Parliament would not per se violate the “basic
structure” of the Constitution.

(i} Recognized constitutional conventions pertaining to the Westminster
model. do not debar the legislating authority from enacting legislation to vest
adjudicatory functions, earlier vested in a superior court, with an alternative
courttribunal, Exercise of such power by the Parliament would per sé not violate
any constitutional convention.

(it The “basic structure™ of the Constitution will stand violated, if while
enaciing legislation pertaining to transfer of judicial power, Parfiament does not
ensure, that the newly created court/tribunal, conforms with the salient
characteristics and standards, of the court sought o he substituted.

ftv} Consiitutional conventions, periaining to consiitutions styled on the
Westminster model, will alse stand breached, if while enaciling legisiation,
pertaining to transfer of judicial power, conventions and salient characleristics of
the court sought to be replaced, are not incorporated in the cour/ribunal scught

fo be created.
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(v)  The prayer made in Writ Petition (C) No.621 of 2007 is declined. Company
Secretaries are held ineligible, for representing a party to an appeal before the
NTT.

(viy Examined on the touchstone of conclusions {iii) and (iv) above, Sections 9,
B, 7, 8 and 13 of the NTT Act (to the extent indicated hereinabove), are held to
be unconstitutional. Since the aforesaid provisions, consfitute the edifice of the
NTT Act and without these provisions the remaining provisions are rendered

ineffective and inconsequential, the entire enactment is declared unconstitutionat,

(R.M. LODHA)

(JAGDISH SINGH KHEHAR)

(J. CHELAMESWAR)

{A.K. SIKRE
Note: The emphases supplied in all the quotations in the instant judgment, are
Ours.

New Delhi,
September 25, 2014.
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IN THE SUPREME COURT OF INDMA
CIVIL ORIGINAL JURISDICTION
TRANSFERRED CASE (CIVIL) No. 150 of 2006

Madras Bar Asseciation L Petiiioner

Versus
Union of India & Anr. .....Respondents
WITH
CIVIL APPEAL NO. 3850 OF 2006
CIVIL APPEAL NO. 3862 OF 2004
CIVIL APPEAL NO. 3881 OF 2006
CIVIL APPEAL NO. 3882 OF 2006
CIVIL APPEAL No. 4051 OF 2006
CIVIL APPEAL NO. 4052 OF 2006

WRIT PETITION N(.621 OF 2007
TRANSFE D CAST 116 OF 2006
TRANSFERRED CASE {C) NO. 2006

TRANSFERRED CASF (€) NO.118 OF 20{6
WRIT PETITION (C) NO. 697 OF 2007

JUDGMENT

in the resnlt

1. In these cases, essentially four contentions have been urged on bchalf
of the petitioners. The first contention is that the reason for setting up a
Iational Tax Tribunal is non-existent as uniformity of decisions pertaining to
tax laws is hardly a reason for interposing another tribunal between an
appellate Tribunal and the Supreme Court, as High Court decisions are mare
or less uniform, since they follow the law laid down by each other. Since this

15 so, the Act must be struck down., The second contention is that it is
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impermissible for the legislature to divest superior courts of record from the
corce judicial function of deciding substantial questions of law. The third
contention is as regards the Constitutional validity of Article 323-B being
violative of the separation of powers doctrine, the rule of law doetrine and
judicial review. The fourth contention concerns jtself with the nitty gritty of
the Act, nainely, that various sectiens undermine the independence of the
adjudicatory process and cannot stand judicial serutiny in their present form.
Since ! am accepting the second contention urged by the petitioners, this
judgment will not deal with any of the other gontentions.

2, “It is emphatically the province and duty of the

Judicial department to say what the law is. Those who

apply the vule to particular cases, must of necessity

expound and interpret that rule.”

What was said over 200 vears ago by Chief Justice John Marshall in
the ¢clebrated case of Marbury v. Madisen, holds truc even today In every
greal republican system of Government.

These words take their colour from Alexander Hamilton’s famoeus
federalist Paper No.78 which ran thus:

“Whoever attentively considers the different depariments

of power must perceive, that, in a govermment in which they are

separated from each other, the judiciary. from the nature of ity

Functions, will always be the least dangerous to the political

rights of the Constitution; because it will be least in a capacity

to annoy or injure them. The Executive not only dispenses the
Bonors, but holds the sword of the community. The legislature
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not only commands the purse, but prescribes the rules by which
the duties and rights of every citizen are to be regulated. The
Judiciary, on the contrary, has no influence over either the
sward ar the purse; no direction either of the strength or of the
wealth of the society; and can fake na active resolutian
whatever. It may truly be said ta have neither FORCE nor
WILL, but merely judsment; and must uliimately depend upan
the aid of the executive arm e¢ven for the efficacy of its
Judgments,

This simple view af rhe matter suggests several
important cansequences. It proves incontestably, thar the
Fudiciary is beyond comparison the weakest of the rhree
deparimenis of power, that if can never aftack with success
either of the other two; and that all possible care is reguisite fa
enable it to defend itself against their attacks. [t equally proves,
that thaugh individual oppression may now and then proceed
From the courts af justice, the general liberty af the people can
never he endangered fram that quarter, I mean sa lang as the,
Judicigry remains truly distinct from both the legislature and
the Executive. For [ agree, that "there is no libertv, if the
pawer of judging be not separated fram the legislative and_
executive powers. And it proves, in the last place, that as liberty
can have nothing to fear fram the fudiciary alone, but would
have everything to fear fram its unian with either of the other
depariments; that as all the effects of such a unian must ensue
from a dependence of the former on the latter, notwithstanding
a nominal and apparent separation, that as, from the natural
feebleness af the judiciary, it is in continual jeopardy of being
averpawered, awed, or influenced by its ca-ordinate branches,
and that as nothing can coniribute so much fo its firmness and
independence as permanency in office, this guality may
therefore be justly regarded as an indispensable ingredient in
its canstifution, and, in a grear measure, as the citadel of the
public justice and the public security.”  (Emphasis supplied)

The precise question arising in these appeals concems

the

constitutional validity of the National Tax Tribunals Act, 2005. The question

raised on behalf of the petitioners is one of grear public importance and has,
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heels of the judgment in Unien of India v. R.Gandhi,

_ 341 -

aced before this Constitution Bench. Following upon the

(2010) 11 SCC 1,

these matters were delinked and ordered to be heard separately vide judgment

and order dated 11" May 2010 repotted in (2010) 11 SCC 67. The precise

question formulated on behalf of the petitioners is whether a tribunal can

substitute the High Court in its appellate jurisdiction, when it comes to

deciding substantial questions of law.

4.

Sections 15 and 24 of National Tax Tribunal Act state:

“15. (1} An appeal shall lie to the National Tax Tribunal from
every order passed in appeal by the Income-tax Appellate
Tribunal and the Customs, Excise and Service Tax appellate
Tribunal, if the National Tax Tribunal is satisfied that the case
involves a substantial question of law.

(2) The Chief Commissioner or the Commissioner of Income-fax
or the Chief Commissioner or Commissioner of Customs and
Central Excise, as the case may be, or an assessee aggrived by
any order passed by the Income-fax Appellate Tribunal or any
person aggrieved by any order passed by the Customs, Excise
and Service Tax Appellate Tribunal (hereingfter referred fo as
aggrieved person), may file an appeal to the National Tax
Tribunal and such appeal under this sub-section shall-

(a) be filed within one hundred and twenty days from the date
on which the order appealed against is recetved by the assesee
or the aggrieved person.or the Chief Commissioner or
Commissioner, as the case may be;

(B) be in the form of a memorandum of appeal precisely stating
therein the substaniial question of law involved: and

(c) be accompanied by such fees as may be prescribed:
Provided that separate form of memorandum of appeal shail be
Filed for matters involving direct and indirect faxes:

Pravided further that the National Tax Tribunal may entertam
the appeal within sixty days dfter the expiry of the said period of
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one hundred and twenty days. If it s satisfied that the appellant
was prevented by sufficient cause from preferring an appeal in
time.

(3) Where an appeal is admitted under sub-section (1), the
National Tax Tribunal. -

(et} shall formulate the guestion of law for hearing the appeal,
arnd

(B} mav also determine any relevant issue in connection with the
question so formulated-

(i) which has wot been so determined by the Income-tax
Appellare Tribunal or by the Customs, Fxcise and Service fax
Appellate Tribunal or

(i) which has been wrongly determined by the income-tax
dppellate Tribunal or by the Customs, Excise and Service Tax
Appellate Tribunal, and shall decide the guestion of law so
formulated and the other relevant issue so determined and
deliver such judgment thereon containing the grounds on which
such decision is founded and may award such cost as it deems
fit.

(4} Where in any appeal under this section, the decision of the
income-tax Appeliate Tribunal or the Customs, Excise and
Service Tax Appellate Tribunal involves the payment of any tax
or duties, the assessee or the aggrieved persom, as the case may
be, shall not be allowed to prefer such appeal unless he deposits
at least twenty-five per cent of such fax or duty payabie on the
basis of the order appealed againsi:

Provided that where in a particular case the National Tax
Tribunal is of the opinion that the deposit of tax or duty under
this sub-section would case wndue hardship to such person, it
may dispense with such deposit subject to such conditions as it
may deem fit to impose so as to safeguard the interest of
revenue.

24. Appeal fo Supreme Cowt- dny person including any
departmernt of the Government aggrieved by any decision or
order of the National tax Tribunal may file an appeal fo the
Supreme Court within  sity days from the date of
communication of the decision or order af the National Tax
Tritrunal to Bim;

Provided ihat the Supreme Court may, if it is satisfied that the
appellant was prevented by sufficient cause from filing the
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appeal within the said period, allow it to be filed within such
time as it may deem jit.”

5. According to the petitioners, deciding substantial questions of law,
even if they atise from specialized subject matters, would be a core function
of the superior courts of India, and cannot be usurped by any other forum.

To test the validity of this argument, we need to go to some constitutional

fundamentals,

6. Tt has been recognized that unlike the U.S. Constitution, the

Constitution of India does not have a rigid separation of powers. Despite that,
the Constitution contains several separate chapters devoted to each of the
three branches of Government. Chapter IV of part V deals exclusively with
the Union judiciary and Chapter V of part VI deals with the High Courts in
the States.
7. Article 30 of the Constitution states:

“30. Separarion of judiciary from executive: The State shall

take steps to separate the judiciary from the executive in the
public services of the State.”

8. Art.129 states that the Supreme Court shall be a court of record and
shall have all the powers of such a court including the power 0 punish for
contempt of itself. Art.131 vests the Supreme Court with original jurisdiction

in disputes arising between the Government of India and the States. Art. 132
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o 134A vest ar appellate jurisdiction in civil and criminal cases from the
High Courts. Art. 136 vests the Supreme Court with an extraordinary
discretionary jurisdiction to grant special leave to appeal from any judgment,
decree, determination, sentence or order in any cause or matfer passed or
made by any cowrt or tribunal n the territory of India. Under Art. 137, the
Supreme Court is given power to review any judgment ot order made by it.
By Article 141, the law declared by the Supreme Court shall be binding on
all courts within the territory of India. And by virtue of Art. 145(3)
substantial questions as to the interpretation of the Constitution of India are
vested exclusively in a bench of at least 5 Hon’ble Judges.

9, Similarly, under Art. 214 High Courts for cach State are established
and ander Art. 215 like the Supreme Cowrt, High Courts shall be courts of
record and shall have all the powers of such courts including the power to
punish for contzmpt. Under Art. 225, the jurisdiction of, and the law
administered in anv existing High Courts, 18 preserved. Art. 220 vests the
High Court with power to issue various writs for the protection of
fundamental rights and for any other purposc to any person or authonty.
Under Art. 228 questions involving interpretation of the constitution are o be
decided by the High Court alane whien a court subordinate to it is seized of

such question. Further, the importance of these provisions is further
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highlighted by Art. 368 proviso which allows an amendment of all the

aforesaid Articles only if such amendment is alse ratified by the legislatures

of not less than one half of the States.

10.

The Code of Civil Procedure also contains provisions which vest the

High Court with the power to decide certain questions of law under Section

113 and, when they relate to jurisdictional errors, Section 115,

11,

At 227 is of ancient vintage. It has its origins in Section 107 of the

Goverminent of India Act 1915 which reads as follows:

12,

“Each of the High Courts has superintendence over all
courts for the time being subject fo iis appellate
Jurisdiction, and may do any of the following things, that is
o say.-

() Call for returns;

(hi  Direct the transfer of any suif or appeal from any
such court to any other cowt of equal or superior
Jurisdiction,

(cj  Make and issue general rules and prescribe forms
Jor regulating the practice and proceedings of such courts;

(d)  Prescribe forms in which books, eniries and
accounts shall be kept by the officers of any such courts,
and seitle tables of fees to be allowed to the sherlff
attorneys and all clevks and officers of courts:

Provided that such rules, forms and wables shall not be
inconsistent with the provisions of law for the time being in
force, and shall require the previous approval, in the case
of the high court at Calcutia, of the Governor-General in
Council, and in other cases of the local government.”

Section 224 of the Government of [ndia Act 1935 more or less adopted

Section 107 of the Act of 1915 with a few changes.
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“(1)Every High Court shall have superintendence over all
courts in India for the time being subject fo ils appellate
jurisdiction, and may do any of the following thing, that is to
5ay, -

fa)  call for returns;

(b}  make and issue general rules and prescribe forms for
regulating the practice and proceedings of such courts,

fc) prescribe forms in which books, entries and accounts
shall be kept by the officers of any such courts; and

(d) settle tables of fees lo be allowed to the sheriff,
attorneys, and all clevks and officers of courts.

Provided that such rules, forms and tables shall not be
inconsistent with the provision of any law for the time being in
force, and shall require the previous approval of the
Governor.

(2) Nothing in this section shall be construed as giving lo a
High Cowrt any jurisdiction to question any judgment of any
inferior Court which is not otherwise subject fo appeal or
revision, "

Article 227 of the Constitution states;

227 Power of superintendence over all courts by the High

Court

(1) Every High Court shall have superintendence over all courts
and tribunals throughaut the tervitories in relation fo which if
exercises jurisdiction

(2) Withow prejudice to the generality of the foregoing
provisions, the High Court may

(a) call for veturns from such courts,

() make and issue gemeral rules and prescribe forms Jor
regulating the practice and proceedings of such courts; and

(c) prescribe forms in which books, entries and accounts shall
be kept by the officers of any such cowrts

(3} The High Cowrt may also settle tables of fees to be allowed
to the sheriff and all clevks and officers af such courts and to
attorneys, advocates and pleaders practising therein:

Provided that any rules made, forms prescribed or tables setiled
under clause { 2 } or clause { 3 ) shall not be incansistent With
the pravision of any law for the time being in force, and shall
require the previous approval of the Governor
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(4) Nothing in this article shall be deemed to confer on a High
Court powers of superinfendence over any coutt or tribunal
constituted by or under any law relating to the Avmed Forces.”

3. It will be noticed that Art. 227 adds the words “and tribunals” and
contains no requirement that the superintendence over subordinate courts and

tribunals should be subject to its appellate jurisdiction.

14. In Waryam Singh v. Amarnath, 1954 SCR 565, Das,}. stated the

High Courts power under Art, 227

“This power of superintendence conferred by article 227 is, as
pointed out by Harries C.J, i Dalmia Jain dirways Ltd. v.
Sukumar Multherjee, to be exercised most sparingly and only in
appropriate cases in order to keep the Subordinate Courls
within the bounds of their authority and not for correcting mere
errors. As rightly pointed out by the Judicial Commissioner in
the case before us the lower courts in refusing to make an order
for ejectment acted arbitrarily. The lower courts realized the
legal position but in effect declined to do what was by section
13(2) (i) incumbent on them to do and thereby refused fo
exercise jurisdiction vested in them by law. It was, therefore, o
case which called for interference by the court af the Judicial
Commissioner and it acted quite properly in doing so. " (at 571)

15, It is axiomatic that the superintending power of the High Courts under
Art. 227 is to keep courts and tribunals within the bounds of the law. Hence,
errors of law that are apparent on the face of the record are liable 1o be
corrected. In correcting such errors, the High Court has necessarily to state
what the law is by deciding questions of law, which bind subordinate courts

and tribunals in future cases. Despite the fact that there is no equivalent of
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Art. 141 so far as High Courts are concerned, in East India Commercial Co,
Ltd. Calcutta v. The Collector of Customs, (1963) 3 SCR 338, Subba Rao,
1. stated:

“This raises the question whether an administrative tribunal
can ignore the law declared by the highest court in the State
and initiate proceedings in direct violation of the law so
declared. Under Avt. 215, every High Court shall be a court of
record including the power to punish for contempt of itself.
Under Art. 226, it has a plenary power to issue orders or Wrils
for the enforcement of the fundamental vights and for any other
prrpose 1o any person or authority, including in appropriate
cases any Government, within its tervitorial jurisdiction. Under
Art. 227 it has jurisdiction over all courts and 1ribunals
throughout the territories in relation to which it exercise
Jurisdiction. It would be anomalous to suggest that a tribunal
over which the High Court has superintendant can ignore the
law declared by that cowri and start proceedings in direct
violation of it. If a tribunal can do so, all the sub-ordinate
courts can equally do so, for there is no specific provision, just
like in the case of Supreme Cowrt, making the law declared by
the High Court binding on subordinate courts. It is implicit in
the power of supervision conferred on a superior fribunal that
all the fribunals subject 10 its supervision should conform to the
law laid down by it Such obedicnce would also be conducive,
1o their smooth working: otherwise there would be confusion in,
the administration _of law and respect for law would |
irretrievably suffer. We. therefore. hold that the law declared
by the highest cowrt in the State is binding on authorities or.
fribunals under its superintendence, and that they cannof

ignore it cither in_initiating a proceeding oy deciding on the
rights involved in such a procegeding. "'(at 366)

16. The aforesaid analysis shows that the decision by superior courts of
record of questions of law and the binding effect of such decisions are
implicit in the constitutional scheme of things. It is obvious that it is
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emphatically the province of the superior judiciary to answer substantial
questions of law not enly for the case at hand but also in order to guide
subordinate courts and tribunals in future. That this is the core of the judicial
function as outlined by the constitutional provisions set out above.
17.  As to what 1s a substanlial question of law hag been decided way back
" n Sir Chunilal V. Mehta v. The Century Spinning and Manufacturing
Co. Ltd., (1962) Suppl. 3 SCR 549 at pages 557-358 thus:
“....The proper test for determining whether a question of law
raised in the case is substantial would, in owr opinion, he
whether it is of general public importance or whether it divectly
and substantially affects the rights of the parties and if so
whether it is either an open question in the sewse that it is not
Anally settled by this Court or by the Privy Council or by the
Federal Coust or is not free from difficully or calls for
discussion of alternative views. If the question is settled by the
highesi Court or the gemeral principles io be applied in
determining the question are well settled and there is a mere
question of applying those principles or that the plea raised Is
palpably absurd the question would not be a substantial
guestion of law.”
18. It is clear, therefore, that the decision of 4 substantial question of law 1s
a matter of great moment. It must be a question of law which is of general
public importarce or is not free from diffreulty and/or calls for a discussion
of alternative views. It is clear, therefore, that a judicially trained mind with

the cxperience of deciding questions of law is a sine qua non in order that

such questions be decided correctly. Interestingly enough, our attcntion has
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been drawn to various Acts where appeals are on questions of law/substantial

questions of law.

“i} The Electricity Act, 2003

125. Appeal to Supreme Cowrt - Any person aggrieved by any
decision or order of the Appellate Tribunal, may, file an appeal
to the Supreme Cowrt within sixty days from the date of
communication of the decision or order of the Appellae
Tribunal to him, on any one or more of the grounds specified in
Section 100 of the Code of Civil Procedure, 1908 (3 of 1908):
Provided thar the Supreme Court may, if it is satisfied that the
appellant was prevented by sufficient cause from filing the
appeal within the said period, allow it fo be filed within g
Sfurther period nat exceeding sixty days.

(if) The National Green Tribunal dct. 2010

Section 22. Appeal to Supreme Court - Any person aggrieved by
any award, decision or order of the tibunal. may, file an appeal
to the Supreme Court, within ninety days from the dote of
communication of the award, decision or order of Tribunal, to
him, on any one or more of the grounds specified in Section {00
of the Code of Civil Pracedure, 1908 (5 of 1908} .

Provided that the Supreme Court, entertain any appeal after the
expiry of ninety days, if it is safisfied that the appellant was
prevented by sufficient cause from preferving the appeal.

(i) The Telecom Regulatory Authority of India Act, {997
Section 18. Appeal to Supreme Cowrt - (1) Notwithstanding
anything contained in the Code of Civil Procedure, 1908 (5 af
1908} or in any other law, an appeal shall lie against any ovder,
not being an interlocutory order, of the Appellate Tribunal to
the Supreme Court on one or more of the grounds specified in
section 100 of that code.

(2} No appeal shall lie against any decision or order made by
the Appellate Tribunal with the consent of the parties.

13} Every appea! under this section shall be preferred within a
period of ninety davs from the date of the decision or order
appealed against:

FProvided thot the Supreme Court may entertain the appeal ajter
the expiry of the said period of ninety days, if it is satisfied that
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the appellant was prevented by sufficient cause from preferving
the appedl in time.

(tv) The Securities and Exchange Board of India Act, 1992
Section 15Z. Appeal to Supreme Court, - Any person aggrieved
by any decision or order of the Securities Appellate Tribunal
may file an appeal to the Supreme Court within sixty days from
the date of communication of the decision or order of the
Securities Appellate Tribunal to him on any question of law
arising out to such order.

Provided that the Supreme Cowrt may, if it Is satisfied that the
applicant was prevented by sufficient cause from filing the
appeal within the said period. allow it to be filed within a
further period not exceeding sixty days.

(v} Companies Act, 1956

Section 10GF. Appeal to Supreme Court - Any person
aggrieved by any decision or order of the Appellate Tribunal
may file an appeal to the Supreme Court within sixty days from
the date of communication of the decision or order of the
Appellate Tribunal to him on any question of law arising out of
such decision or order:

Provided that the Supreme Court may, if it is satisfled that the
appellant was prevented by sufficient cause from filing the
appeal within the said period, allow it to be filed within a
Jfurther period not exceeding sixty davs.”

19.  Whetlier one locks at the old Section 100 of the Code of Civil
Procedure or Section 100 of the Code of Civil Procedure as substituted in
1976, the result is that the supcrior courts alone are vested with the power to
decide questions of law.

Sectiop 100 (Before gmendment)

“100¢1). Save where otherwise expressly provided in the body

of this Code or by any other law for the time being in force, an

appeal shall lie to the High Cowt from every decree passed in

appeal by any court subordinate to a High Cowrt on any of the
Following grounds, namely!

231

Fage 251




20,

3SR

fa}  the decision being contrary to law or fo some usage
having the force of law;

(h)  the decision having failed to determine some material
issue of law or usage having the force of law.

(c) a substantial ervor or defect in the pracedure provided
by this Code or by any other law for the time being in force,
which may possibly have produced error or defect in the
decision of the case upon the merits.

(2} An appeal may lic under this section from an appellate
decree passed ex-parte.

Section 100 (Afier gmendment;

1001 Second appeal

(1) Save as otherwise expressly provided in the body of ihis
Code or by any other law for the time being in force, an appeal
shall lie to the High Court from every decree passed in appeal
by any Court subordinate to the High Cowrt. if the High Court
is satisfied that the case involves a substanticl question aof law.
(2} An appeal may lie under this section from an appellate
decree passed exparie.

(3} In an appeal under this section, the memorandum of appeal
shall precisely state the substantial question of law involved in
the appeal.

{4) Where the High Cowrt is satisfied that a substantial
question of law is imolved in any case, it shall formulate that
question.

(5} The appeal shall be heard on the guestion so formulated
and the respondent shall at the hearing of the appeadl, be
allowed to argue that the case does not involve such question !
Provided that nothing in this sub-section shall be deemed io
take away or abridge the pawer of the Cowrt to hear, for
reasons lo be recorded the appeal on any other substantial
question of law, not formulated by i, if it is satisfied that the
case involves such question.”

It iz obvicus that hitherto Parliament has entrusted a superior court of

record with decisions on questions of law/substantial questions of law. Also,

as has been pointed in Khehar, J.’s judgment tradiiionally, such questions
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were always decided by the High Courts in the country. The present Act1s a
departure made for the first time by Parliament.

21. In this regard, the respondents argued that since taxation 1 a
specialised subject and there is a complete code laid down for deciding this
subject, the present impugned Act being part of that code is constitutionally
valid. For this purpose, the tespondents have relied on a passage from the
nine Judge Bench in Mafatlal Industries v. Union of India, (1997) 5 SCC
536 at para 77.

22, This Court in Mafatlal’s case was faced with whether Kanhaiya Lal
Mukundlal Saraf's case, 1959 SCR 1350, has been correctly decided in sc
far as it said that where taxes are paid under a mistake of law, the person
paying is entitled to recover from the State such taxes on establishing the
mistake and that this consequence flows from Section 72 of the Contract Act.
In answering this question, this Court made an observation that so long as an
appeal is provided to the Supreme Court from the orders of the appellate
tribunal, the Act would be constitutionally valid. This Court while deciding
whether Saraf’s case was correctly decided or not, was not faced with the
present question at afl. Further, at the time that Mafatlal’s case was decided,
the scheme contained in the Central Excise and Saft Act, 1944, required the

High Court on a statement of case made to it to decide a question of law
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arising out of the arder of the appellate tribunal, after which the High Court is
to deliver its judgment and send it back to the appellate tribunal which will
then make such orders as are necessary to dispose of the case in conformity
with such judgment. The then statutory scheme of the Central Excise and
Salt Act, 1944 is contained in Sections 353G to 33L.

“35G Starement of case to High Court.

(1) The Collector of Central Excise or the other party may,
within sixty days of the date upon which he is served with
notice of an order under sectian 35C (not being an order
relating, among other things, to the defermination of any
question having a relation to the rate of duty of excise or 10 the
value of goods for purposes of assessment), by application in
the prescribed form, accompanied, where the application is
made by the other party, by a fee of two hundred rupees,
require the Appellate Tribunal 10 refer fo the High Court any
question of law arising out of such order and, subject 1o the
other provisions contained in ihis section, the Appeliate
Tribunal shall within one hundred and twenty days of the
receipt of such application, draw up a statement of the case and
refer it to the High Court:

Provided that the Appellate Tribunal may, if it is satisfied that
the applicant was prevented by sufficient cause from presenting
the application within the period hereinbefore specified. allaw
it to be presented within a further periad not exceeding thirty
deys.

(2) On receipt of notice that an application has been made
under sub- section (1), the person against whom such
application has been made, may, notwithstanding that he may
not have filed such an application, file, within forty- five days
of the receipt of the notice, a memorandum of cross- objections
verified in the prescribed manner against any part of the order
in relation to which an application far reference has been made
and such memorandum shall be disposed af by the Appellate
Tribunal as if it were an application presented within the time
specified in sub- section (1),
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(3) If on an application made under sub- section (1), the
Appellate Tribunal refuses io state the case on the ground that
no question of law arises, the Collectar of Central Excise, or,
as the case may be, the other party may, within six months from
the date on which he is served with notice of such refusal, apply
to the High Court and the High Court may, if it is not satisfied
with the correciness of the decision of the Appellate Tribunal,
require the Appellate Tribunal o state the case and to refer it,
and on receipt of any such requisition, the Appellate I vibunal
shall state the case and refer it accordingly.

(4) Where in the exercise of ifs powers under sub- section (3),
the Appellate Tribunal refuses to state a case which it has been
required by an applicant io state, the applicant may, within
thirty days from the date on which he receives notice of such
refusal, withdraw his application and, if he does so, the fee if
any, paid by him shall be refunded

35H. Statement of case to Supreme court in certain cases. If, on
an application made under section 35G, the Appellate Tribunal
is of opinion that, on accownt of conflict in the decisions of
High Courts in respect of any particular question of law, it is
expedient thar a reference should be made direct to the
Supreme Court, the Appellate Tribunal may draw up a
statement of the case and refer it through the President direct
to the Supreme Court.

© 351 Power of High Court or Supreme Cowrt fo reguire
siatement to be amended. If the High Court or the Supreme
Court is not satisfied that the statements in a case referved to it
are sufficient to enable it to determine the guestions raised
thereby, the Court may refer the case back fo the Appellate
Tribunal, for the purpose of making such additions thereio or
alterations therein as it may direct in that behalf.

35J. Case before High Court to be heard by not less than two
Judges.

(1} When any case has been referred to the High Court under
section 35G, it shall be heard by a Bench of not less than two
Judges of the High Court and shall be decided in accordance
with the opinion of such Judges or of the majority, if any, of
such Judges.

(2) Where there is no such majority, the Judges shall state the
point of law upon which they differ and the case shall then be
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heard wpon that point only by one or more of the other Judges
of the High Court, and such point shall be decided according to
the opinion of the majority of the Judges who have heard the
case including those who first heard it.

35K. Decision of High Court or Supreme Court on the case
stated.

(1) The High Court or the Supreme Court hearing any such
case shall decide the questions of law raised therein and shall
deliver ifs judgment thereon containing the grounds on which
such decision is founded and a copy of the judgment shall be
sent under the seal of the Court and the signaiure of the
Registrar to the Appellate Tribunal which shall pass such
orders as ave necessary fo dispose of the case in conformity
with such judgment.

(2) The costs of any reference to the High Court or the Supreme
Court which shall not include the fee for making the veference
shall be in the discretion of the Court.

35L. Appeal to Supreme Cowrt. An appeal shall lie to the
Supreme Court from-

(a) any judgment of the High Court delivered on a reference
made under section 35G in any case which, an ifs own morion
or on an oral application made by or on behalf of the party
aggrieved. immediately after the passing of the judgment, the
High Cowrt certifies to be a fit one for appedl io the Supreme
Court; oF

(b} any order passed by the Appellate Tribunal relating, among
other things, to the determination of any question having a
relation to the rate of duty of exeise or to the value of goods for
purposes of assessment. ” '

23. It is obvious that the decision of the nine Judge Bench was only
referring to decisions of the appellate iribunal falling under sub-clause (b) of
Section 35L releting to orders passed by the Appellate Tribunal on questions
having a relaticn to the rate of duty of excise or value of goods for the
purpose of assessment and not to appeals from judgments of the High Court
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delivered on a reference under Section 35G after the High Court had decided
on a question of law. It is clear, therefore, that the context of Mafatlal’s
decision was completely different and the decision did not advert 1o Sections
35G to 351 as they then stood.
24,  Art. 323B was part of the constitution 42* Amendment Act which was,
as is well known, an amendment which was rushed through during the 1975
cmergency. Many of its featares were undone by the constitution 44t
Amendment Act passed a couple of years later. One of the interesting
features that was undone wasg the amendment to Art. 227,

The 42" Amendment substituted the following clause for clause (1) of
Art, 227:

“(1) Every High Couwrt shall have superintendence over
all courts subject to its appellate jurisdiction.”

25. A cursory reading of the substituted clause shows that the old section
107 of the Government of India Act 1915 was brought back: Tribunals were
no longer subject to the High Courts’ superintendence, and subordinate
courts werc only subject to the High Courts’ superintendence, if thcy were
also subject to its appellate jurisdiction. As stated above, the 44” Amendment
undid this and restored sub-clause (1) to its original pesition.

26. However, Art, 323B continues as part of the constitution. The real

reason for the insertion of the said article was the same as the amendment
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made to Art. 227 — the removal of the High Courts’ supervisory jurisdiction
over tribunals, L. Chandra Kumar v.Union of India {1997) 3 5CC 261,
undid the very raison d’etre of Article 323B by restoring the supervisory
jurisdiction of the High Courts so that a reference to Article 323B would no
longer be necessary as the legislative competence to make a law relating to
tribunals would in any case be traceable to Entries 77 to79, 95 of List I, Entry

65 of List II and Entry 11A and 46 of List [II of the 7% Schedule to the

Constitution of India.

27. In a significant statememt of the law, Chandra Kumar’s judgment, in
upholding the vesting of the High Court’s original jurisdiction in a Central

Administrative Tribunal, stated thus:

“The legitimacy of the power of Cowrts within constitutional
democracies ta review legisiative action has been questioned
since the time it was first canceived. The Constitution of India,
being alive to such criticism, has, while conferring such power
wpon the higher judiciary, incorporated important safeguards.
An analysis of the manner in which the Framers of our
Constitution incorporated provisions relating to the judiciary
would indicate that they were very greatly concerned with
securing the independence of the judiciary. These altempis
were divected at ensuring that the judiciary wauld be capable
of effectively discharging its wide powers of judicial review.
While the Constitutian confers the power to sirike down lows
upon the High Courts and the Supreme Court, it also contains
elaborate provisions dealing with the femuwre, salaries,
allowances, retirement age of Judges as well as the mechanism
for selecting Judges to the superior couris. The inclusion of
such elaborale provisions appears to have been occasioned by
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the belief that, armed by such provisions, the superior couris

would be insulated from any executive or legislative attempls to

interfere with the making of their decisions. The Judges of the

superior courts have been entrusied with the task of upholding

the Constitution and to this end, have been conferred the pawer

to interpret it. It is they who have to ensure that the balance of
power envisaged by the Constitution is maintained and that the

legislarure and the executive do not, in the discharge of their

Ffumctions, transgress constitutional limitations. It is equally_
their duty to gversee that the judicigl decisions rendered by,
those who man the subordinate courts and tribunals do not fall
foul of strict_stopdards of legal correctness and judicial
independence. The constitutional safeguards which ensure the

ndependence of the Judges of the superior judiciary, are not

available to the Judges of the subordinate judiciary or tfo those

who man Tribunals created by ordinary legislations.

Consequently, Judges of the latter category can never be

considered full and effective substitutes for the superior

Judiciary in discharging the function of constitutional

interpretation. We, therefore, hold that the power of judicial

review over legislative action vested in the High Courts under

Articles 226 and  in  this Cowrt under Adrticle 32 of the

Constitution is an infegral and essential feature of the

Constitution, constituting part of its basic structure. Ordinarily,

therefore, the power of High Courts and the Supreme Cowrt to

test the constitutional validity of legisiations can never be

ousted or excluded.(See Para 78)

We also hold that the power vested in the High Courts to
exercise judicial superintendence aver the decisions gf all
Courts gnd Tribunals within their respective jurisdictions is
also part of the basic structire of the Constitution. This is
because g situation where the High Courts are divesied of all

other judicial functions apart from that of comstitutionol
interpretation, is equally to be avpided. (See Para 79)

Before moving on to other aspects, we may Summarise our
conclusions on the jurisdictionol powers of these Tribunals.
The Tribunals are competent to hear matters where the vires of
statutory provisions are guestioned. However, in discharging
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this duty. they cannot act as subsiitutes for the High Courits and
the Supreme Couwrt which have. under ouwr constitutional sel-up,
been specifically entrusted with such an obligation. Their
function in_this respect is_only supplementary and gll such
decisions of the Tribunals will be subject fo scrutiny before a.
Division Bench of the respective High Courts. “(see Para 93)

78, The stage is now set for the Attorney General’s reliance on Union of

India v. R. Gandhi (2010} 11 SCC 1.

Various provisions of the Companies Act, 1956 were under challenge
before the Constitution Bench. The effect of these provisions was to replace
the Comparny Law Board by a Tribunal vested with original jurisdiction, and
to replace the High Court in First Appeal with an appellate tribunal. Alter
noticing the difference between courts and tribunals in paras 38 and 45, the
court referred to the independence of the judiciary and to the separation of
powers doctrine, as understood in the Indian Constitutional Context in paras
46 to 57. In a significant statement of the law, the Constitution Bench said:

“The Constitution contemplates judicial power being exercised
by both courts and tribunals. Except the powers gnd
jurisdiction vested in superior courts by the Constituiion,
powers and jurisdiction of courts are controlled and regulated
by legisiative enactments. The High Courts are vested with the
Jurisdiction to enteriain and hear appeals, revisions and
references in pursuance of provisions contained in several
specific legislative enactments. If jurisdiction of High Couris
can be created by providing for appeals, revisions and
references lo be heard by the High Courts, jurisdiction can also
be taken away by deleting the provisions for appeals, revisions
or references. It also follows that the legislature has the power
to create Tribunals with reference to specific enactments and
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confer jurisdiction on them to decide disputes in regard fo
matiers arising from such special enactments. Therefore i
cannat be said that legislature has no power to transfer judicial
functions traditionally performed by couwrts fo Tribunals.”
(para 87)

In another significant paragraph, the Constitution bench stated:
“But when we say that the legislature hos the competence 1o
make laws, providing which disputes will be decided by courts,
and which disputes will be decided by wibunals, it is subject to
constitutional  limitations, withowt _encroaching upon_ the
independence af’ the judicigry and Fkeeping in view the
principles of the rule of law and separation af powers. If
tribunals are to be vested with judicial power hitherto vested in
or exercised by courts, such fribunals shouwld possess the
independence, security and capacity associated with courts. If
the tribunals are intended to serve am area which requires
specialized Imowledge or expertise, no doubt there can be
technical mentbers in addition to judicial members. Where
however Jurisdiction to try cerfain category of cases are
iransferred from cowrts fo itribunals only to expedite the
hearing and disposal or relieve from the rigours of the
Evidence Act and procedural laws, there is obviously no need
to have any nan-judicial technical member. In respect af such
tribunals, only members of the judiciary should be the
Presiding Officers/Members. Typical examples of such special
tribunals are Remt Tribunals, Motor Accidents Claims
Tribunals and Special Courts under several enactments.
Therefore, when iransferring the jurisdiction exercised by
courts to tribumals, which does not involve any specialized
knowledge or expertise in any field and expediting the disposal
and relaxing the procedure is the only object, a provision for
techuical members in addition fo or in substitution of judicial
members would clearly be a case of dilution of and
encroachment upon the independence of the judiciary and the
rule of law and wauld be unconstitutional. "'(at para 90)

The Bench then went on to hold that only certain arcas of litigation can

be transferrcd from courts to tribunals. (see para 92)
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In paragraphs 101 and 102 the Jaw is stated thus:

“Imdependent judicial tribunals for determination of the
righis of citizens, and for adjudication of the disputes and
complaints of the cilizens, Is a necessary concomitant of the
rule of law. The rule of law has several facets, one af which is
that disputes of citizens will be decided by Judges who gre.
independent and impartial: and that_disputes as o legality of.
acts_of the Government will be decided by Judges whe are.
independent of the execurive Another facer of the vule of law is
equality bgfore law. The essence of the equality is that it must
be capable of being emforced ond adjudicated by an
independent judicial forum.  Judicial independence and
separarian of judicial power from the executive are part of the
common law traditions implicit in a Constitution like ours
which is based an the Westminster model.

The fundamenial right 1o equality before law and equal
protection of laws guaranteed by Art 14 of the Constitution,
clearly includes a right to have the person’s rights, adjudicated
by a farum which exercises judicial pawer in an impartial and
independent manner, consistent with the recognized principles
of adiudication. Therefore wherever access 10 courts 1o enforce
such rights is sought to be abridged altered modified or
substitured by directing him to approach an alternative forum,
such legislative act is open to challenge if it violates the vight fo
adjudication by an independent forum. Therefore, though the
challenge by MBA is on the ground af vielation of principles
forming part of the basic structure, they are relarable to ane of
more of the express provisions of the Constitution which gave
vise 10 such principles. Thaugh the validity of the provisions of
¢ legislative act cannot be challenged on the ground it violates
the basic structure of the Constitution, it can be challenged as
viclative of constitutional provisions which enshrine -the
principles of the rule of law. separation of powers and
independence of the judiciary.”

Gandhi’s case dealt with one specialized tribunal replacing another

specialized tribunal {The Company Law Board) at the original stage. It is

significant to note that the first appeal provided to the appellate tribunal is not
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restricted only to questions of law. It is a full first appeal as understood in the
section 96 CPC sense — (See section 10FQ) of the Companics Act). A further
appeal is provided to the Supreme Court under Section 10GF only on
questions of law. When Gandhi’s case stafes in paragraph 37 that the
jurisdiction of the High Courts can be taken away by deleting provisions for
appeals, Tevisions or references, and that these functions traditionally
performed by courts can be transferred to tribunals, the court was only
dealing with the situation of the High Couwrt being supplanted at the original
and first appellate stage so far as the company “jurisdiction’ is concerned in a
situation where questions of fact have to be determined afresh at the first
appellate stage as well. These observations obviously cannot be logically
extended to cover a situation like the present where the High Court 1s being
supplanted by a {ribunal which would be deciding only substantial questions
of faw,

30. The present case differs from Gandhi’s case in a very fundamental
manner. The National Tax Tribunal which replaces the High Courts in the
country replaces themn only to decide substantial questions of law which
refale to taxation. In fact, a Direct Tax Laws Committee delivered a report in
1978 called the Choksi Cominittee after its Chairman, This report had in fact

recommended that a2 Central Tax Court should be set up. The report stated:
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“JI-6.10. In paragraph 11.30 of owr Interim Report. we had
expressed the view that the Government should consider the
establishment of a Central Tax Court to deal with all matters
arising under the Income-tax Act and other Central Tax Laws,
and had left the matter for consideration in greater detail in
our Final Report. We have since examined the matter from all
@Aspecis.

11-6.11. The problem of tax litigation in India has assumed
staggering proportions in recent years. From the statistics
supplied to us, it is seen thal, as on 30M June, 1977, there were
as many as 10,500 references under the direct tax laws pending
with the various High Courts, the largest pendency being in
Bombay, Calcutta, Madras, Karnataka and Madhya Pradesh.
The number of references made to the High Courts in India
under all the tax laws is of the order of about 3,300 in a year,
whereas the annual disposals of such references by all the High
Courts put fogether amount fo about 600 in a year. In addition
to these references, about 750 writ petitions on tax matiers are
also filed before the High Courts every year. Under the existing
practice of each High Cowrt having only a single bench for
dealing with the tax matters and that foo not all round the year,
there is obviously no likelihood of the problem being brought
down to manageable proportions at any time in, the future, but,
on the other hand it is likely to become worse, Bven writ
petitions seeking urgent remedy against executive action take
several years for disposal. The Wanchoo Committee, which
had consideved this problem. recommended the creation of
permanent Tax Benches in High Courts and appointment of
retived Judges to such Beriches under Article 2244 of the
Constitution to clear the backlog  Although more than 6 years
have passed since that recommendation was made, the position
of arrears in tax matters has shown no improvement but, on the
other hand i has worsened  In this connection, it would be
worth noting that the Wanchoo Committee considered an
alternative course for dealing with this problem through the
establishment of a Tax Cowrt but they desisted from making oy
recommendation to that gffect us, in thelr opinion, that would
involve extensive amendments to law and procedures. We have
divected our aftention to this matter in the context of the
mounting arrears of fax cases before the courts.

Fage
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7I-6.12. The pendency of cases before the couris in tax matters
has alse a snow-balling effect all along the line of appellate
hierarchies inasmuch as proceedings in hundreds of cases are
tnitiated and kept pending, awaiting the law ta be finally settled
by the Supreme Court after prolonged litigation in some other
cases. This obviously adds considerably to the load of
infructuous word in the Department and clutters up the files of
appellate authorities at all levels, with adverse consequences
on their efficiency. According to the figures supplied to us, out
of tax arrears amounting to Rs.986.33 crores as on 37
December, 1977, Rs. 293.26 croves (30 per cent) were disputed
in proceedings before various appellate authorities and courts.
I1-6.13.  Apart from the delays which are inherent in the
existing system, the jurisdiction pattern of the High Courts also
seems to contribufe to the generation of avoidable work. At
present, High Courts are obliged to hear references on matters
Falling within theiy jurisdiction notwithstanding that references
on identical points have been decided by other High Couris.
The decision of one High Cowrt is not binding on another High
Court even on identical issues. Finality is reached only when
the Supreme Cowrt decides the issue which may take 10 1o 15
Vears.

I-6.14.  Tox litigation is cwrently handled by differen
Benches of the High Couwrts constituted on an ad hoc basis.
The absence of permanent benches also accounts for the delay
in the disposal of the tax cases by High Courts.

fi-6.15. The answer to these problems, in aur view, is the
establishment of a Central  Tax Court with all-India
Jurisdiction to deal with such litigation to the exclusion of High
Cowrts. Such a step will have several advantages. In the first
place, it would lead to uniformity in decisions and bring a
measure of certainiy in tax matters. References involving
common issues can be conveniently consalidated and disposed
of together, thereby accelerating the pace of disposal. Beiter
co-ordination among the benches would make for speedy
disposal of cases and reduce the scope for profiferation of
appeals on the same issues before the lower appellate
authorities, which in its twn will reduce the volume of
litigation going up before the Tax Cowrt as well. Once a
Central Tax Court is established, the judges appointed to the
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Benches thereof will develop the requisite expertise by
continuous working in this field This would jacilitate gquicker
disposal of tax matters and wauld alsa help in reducing
litigation by ensuring uniformity in decisions.

H-6.16. In the light of the foregoing discussions, we
recommend that the Govermment should take steps far this
early establishment of a Central Tax Couwrt with all-India
Jurisdiction ta deal exclusively with litigation under the direct
Tax laws in the first instance, with provisions for extending it
Jurisdiction to cover all other Central Tax laws, if considered
necessary in the fiture. We suggest that such a caurt should be
constituted under a separate statute. As the implementation of
this recammendation may necessitaie amendment of the
constitution, which is likely to take time, we further recommend
thar Govermment may in the meanwhile, consider the
desirability of constituring special Toax benches in the High
Cauwrts to deal with the large number of Tax cases by
contirwausly sitting throughout the year. The Judges fo be
appointed to these special benches may be selected from among
those, who have special knowledge and experience in dealing
with matiers relating to direct Tax lows so that, when the
Central Tax Court is established at a later date, these judges
could be transferred to that Court.

617 The Central Tax Cowrt should have Bewnches
lacated at important centres. To start with it may have Benches
at the following seven places, viz, Ahmedabad, Bombay,
Calcutia, Delhi, Kanpur, Madras and Nagpur. Fach Bench
shauld consist of two judges. Highly qualified persans showld
be appointed as judges of the Central Tax Court, from among
persons who are High Cowt judges ar who are eligible to be
appainted as High Court judges. In the matter of conditians of
service, scales or pay and other privileges, judges of ihe
Central Tax Cowrt should be on par with the High Court
Fudges.

I1-6.18. The Supreme Court and, follawing it the High Courts
have held that the Tribunal and the tax autharities, being
creatures of the Act cannot promounce on the constitutional
validity ar vires of any pravision of the Act, that, therefore,
such a guestion cannot avise auf of the order of the Tribunal
and cannat be made the subfect matter of a reference fo the
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High Court and a subsequent appeal to the Supreme court; and
that such a question af validity or vires can be raised onlyina
suit or a writ petition. While an income-tax authorily ar the
Tribunal cannot decide upon the validity or vires of the other
provisions of the law. We recommend that the powers of the
Central Tax Court in this regard should be clarified in the law
itself by specifically giving it the right to go into questions of
validity af the provisions of the Tax Laws or of the rules framed
thereunder.

H-6.19.  Another important matter, in which we consider that
the presemt position needs improvement, is the nature of the
Court’s jurisdiction in tax matters. Under the present law, the
High Court’s jurisdiction in such matters is merely advisory on
questions of law. For this purpose, the Appellate Tribunal has
to draw up a statement of the case and refer the same lo the
High Court for its opinion. After the High Court delivers its
judgment on the reference, the matter goes back to the
Tribunal, which has then to pass such orders ds are necessayy
to dispose of the case conformably to such judgment. Under
this procedure, the aggrieved party before the Tribunal has io
file an application secking a reference to the High Court on
specified questions of law arising out of the Tribunal's order.
The hearing of such application by the Tribunal, followed by
the drawing up of the statement of the case to the High Court,
delays the consideration of the issue by the High Cowrt for a
considerable time. Where the Tribunal refuses to state the case
as sought by the applicant, then again, the law provides for a
divect approach to the High Court jor issue of directions to the
Appellate Tribunal to stafe the case tfo the High Court on the
velevan! question of law. This process also delays the
consideration of the matier by the High court for quite some
time. In addition to these types of delay, there will be further
delays after the High Court decides the matter, as the Tribunal
has to pass consequential orders disposing of the case, before
the relief, if any due, can be granted to the assessee.

11-6.20. In our view, the disposal af tax litigation can be
speeded up considerably by vesting jurisdiction in the proposed
Central Tax Cowrt to hear appeals against the ovders of the
Tribunal on questions of law arising out of such ovders. We,
accordingly, recommend that the jurisdiction of the Cenival
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Tax Court should be Appellate and not advisory. We also
recommend that appeals before the Central Tax Court should
be heard by a Bench af two judges. The judgment of a division
Bench should be binding on other division Benches of the Tax
Court unless it is contrary lo a decision of the Supreme Court
or of a full Bench of the Tax Court.

621 In the matier of appeals before the Central Tax
Court, it wonld be necessary to make a special provision for
enabling Chartered Accountants ta appear on behalf of
appellants or respondents to argue the appeals before ir. Legal
practitianers would, in any event, be entitled tfo appear before
the Central Tax Court. In addition, any other person, who may
be permitted by the Cowrt fo appear before i, may also
represent the appellant oy the respondent in tax matters.

H-622 Our recommendatian for setting up of a Central
Tex Court may not be interpreted to be only a modified version
of the concept of administrative and other tribunals authorized
to be set up for various purposes under the amendments
effected by the 42 Amendment of the Constitution. The
Central Tax Court which we have in view, will be a special
kind of High court with functional jurisdiction over tax matters
and enjoving judicial independence in the same manner as the
High Courts. The controversy gemerated by the 42"
Amendment to the Constitution should nat, therefore, be held o
militate against the proposal for the establishment of a Central
Teax Court to exercise the functions of a High Cowrt in fax
matfers.”

This recommendation was not acceded to by Parliament.

31. It is obvious, that substantial questions of law which relate to taxation
would also involve many areas of civi] and criminal law, for example Hindu
Joint Family Law, partnership, sale of goods, contracts, Mohammedan Law,
Company Law, Law relating to Trusts and Societies, Transfer of Property,
Law relating to Inteliectual Property, Interpretation of Statutes and sections
dealing with prosecution for offences. It Is therefore not comrect to say that
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taxation, being a specialized subject, can be dealt with by a tribunal. All
substantial questions of law have under our constitutional schemc to be
decided by the superior courts and the superior courts alone. Indeed, one of
the objects for enacting the National Tax Tribunals Act, as stated by the
Minister on the floor of the House, is that the National Tax Tribunal can lay
down the law for the whole of India which then would bind all other
authorities and tribunals. This is a direct encroachment on the High Courts’
power under Art. 227 to decide substantial questions of law which would
hind all tribunals vide East India Commercial Ce. case, supra.

32. In fact, it is a little surprising that the National Tax Tribunal is
interposed between the appellate Tribunal and the Supreme Court for the
very good reason that ultimately it will only be the Supreme Court that will
declare the law to be followed in future. As the appellate tribunal is already a
second appellate court, it would be wholly unnecessary to have a National
Tax Tribunal decide substantial questions of law in case of conflicting
decisions of High Courts and Appellate Tribunals as these would ultimately
be dccided by the Supreme Court itself, which decision would under Article
141 be binding on all tax authoriies and tribunals. Secondly, m all tax
matters, the State is invariably a party and the High Cowrt is 1deally situated

{0 decide substantial questions of law which arise between the State and
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private persons, being constitutionally completely independent of executive
control. The same cannot be said of tribunals which, as L. Chandra Kumar
states, will have to be under a podal minisiry as tribunals are not under the
supervisory jurisdiction of the High Courts.
33. Indeed, other constitutions which are based on the Westminster model,
like the British North America Act which governs Canada have held
likewise. In Attorney General for Quebec v. Farrah (1978}, Vol.86 DLR
[3d] 161 a transport tribunal was given appellate jurisdiction over the Quebec
Transport Commission. The tribunal performed no function other than
deciding questions of law. Since this function was ultimately performed only
by superior courts, the impugned section was held fo be unconstitutional.
This judgment was followed in Re. Residential Tenancies Act, 123 DLR
(3d) 554. This judgment went further, and struck down the Residential
Tenancy Act which established a tribunal to require landlords and tenants to
comply with the obligations imposed under the Act. The court held:
“The Couwrt of Appeal delivered a careful and scholarly
unanimous judgment in which each of these questions was
answered in the negative. The Court concluded it was nat
within the legislative authority of Ontario to empower the
Residential Tenancy Commission to make eviction orders and
compliance orders as provided in the Residemtial Tenancies
Act, 1979, The importance of the issue is reflected in the fact

thal five Judges of the Court, including the Chief Justice and
Associate Chief Justice, sat on the appeal ”
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Tt then went on to enunciate a three steps test with which we are not

directly concerned. The Court finally concluded:

34,

“Implicit throughout the argument advanced on behalf of the
Attorney-General of Ontario is the assumption that the Court
system is foo cumbersome, too expensive and therefare unable
to respond properly to the social needs which the residential
Tenancies Act, 1979 is intended to meet. All statutes respond
to social needs. The Courts are unfamiliar with equity and the
concept of fairness, justice, convenlence, reasonableness.
Stnce the enactment mI976 af the legisiation assuring
“security of tenure” the Country Cowrt Judges of Onfario have
been dealing with matters arising owt of that legisiation,
apparently with reasonable dispatch, as both landlords and
fenants in the present proceedings have spoken clearly against
transfer of jurisdiction in respect of eviction and compliance
orders from the Courts to a special commission. It is perhops
also of interest that there is no suggestion in the material filed
with us that the Law Reforms Commission favoured removal
from the Courts of the historic functions performed for over
I00 years by the Courts.

I am neither unaware of. nor unsympathetic ta, the
arguments advanced in support of a view that 5.96 should not
be interpreted so as to thwart or unduly resivict the future
growih of provinciel administrative tribunals. Yet, however
worthy the policy objectives, must be recognized that we, as a
Court, are not given the freedom to choose whether the
prablem is such that provincial, rather than federal, authority
should deal with it. We must seck to give effeci fo the
Constitution as we understand it and with due regard far the
manner in which it has been judicially interpretfed in the past
If the impugned power is vialative of 5.96 il must be struck
down. ™

In Hins v. The Queen Director of Publie Prosecutions v Jackson

Attorney General of Jamaica (intervener) 1976 (1) All ER 333, the Privy

Council had to decide a inatter under the Jamaican Constitution. A Gun
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Courts Act, 1974 wag passed by the Jamaican Parliament mn which it set up
various courts. A question similar to the question posed in the instant case
was decided thus:

“All constitutions on the Wesrminister model deal under
separate chapler heading with the legislature, the executive
and the judicature. The chaprer dealing with the judicature
invariably contains provisions dealing with the method of
appointment and security of temure of the members of the
Judiciary which are designed to assure to them a degree of
independence from the other two branches of government. [t
may, as in the case of Constitution of Ceylon, contain nothing
more. To the extent to which the constinition itself is silent as
to the distribution of the plenitude of judicial power beiween
various courts it is implicit that it shall continue fo be
distributed between and exercised by the courts that were
already in existence when the new constitution came into force,
but the legislature, in exercise of its power fo make laws for the
‘peace, order and good government of the state, may provide
Jfor the establishment of new courts and for the transfer to them
of the whole or part of the jurisdiction previously exercisable
by an existing court. What, however, is implicit in the very
structure of a constitution on the Westminister model is that
Judicial power, however it be distributed from time lo time
between various courts, is to continue to be vested in persons
appointed to hoid judicial office in the manner and on the ferms
laid down in the chapter dealing with the judicature, even
though this not expressly stated in the constitution (Livanage v.
R [1966] All ER 650 ar 658 [1976] AC 259 ar 287, 285]

The more recent constitutions on the Westminister
model, wnlike their earlier prototypes, include a chapter
dealing with fundamental rights and freedoms. The provisions
of this chapter form part of the substaniive lew of the state and
until amended by whatever special procedure is laid down in
the constitution for this purpoese, impose a fetier on the exercise
by the legislature, the executive and the judiciary of the
plenitude of their respective powers. The remaining chapiers
of the constitutions are primarily concerned not with the

2
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legislature, the executive and the judicatures as abstractions,
bur with the persons who shall be entitled collectively or
individually to exercise the plenitude of legislative, executive or
judicial powers — their qualifications for legislative, executive
or judicial gffice, the method of selecting them, their tenuire of
office, the procedure to be followed where powers are
conferred on a class of persons acting collectively and the
majorities required for the exercise of these powers. Thus,
where @ constitution on the Westminister model speaks of a
particular ‘court’ already in existence when the constitution
comes into force, it uses this expression as a collective
description of all those individual judges who, whether sitting
alone or with other judges or with a jury, are entilled io
exercise the jurisdiction exercised by that court before the
constitution came into force. ARy express provision in the
constitution for the appointment or Security of tenure of judges
of that court will apply to all individual judges subsequently
appointed to exercise an analogous jurisdiction, whatever other
name may be given 10 the ‘court’ in which they sit (Atiorney
General for Ontario v. attorney General for Canada.)

Where, under a constifution on the Westminister model,
a law is made by the pariiament which purports to confer
Jurisdiction on a cowrt described by a new name, the question
whether the law conflicts with the provisions of the consiitution
dealing with the exercise of the judicial power does not depend
on the label (in the instant case ‘The Gun Court’) which the
parliament attaches 10 the judges when exercising the
Jurisdiction conferred on them By the law whose
comstitutionality is impugned. It is the substance of the law that
must be regarded, not the form. What is the nature of the
Jurisdiction to be exercised by the judges who ave 10 compose
the court to which the new label is attached? Does the method
of their appointment and the security of their tenure conform o
the requirements of the constitution applicable to judges who,
at the time the constitution came into force, exercised
jurisdiction of that nature? {Attorney General for Australia v. R
and Boilermakers ' Society of Australial.”
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35.  Ultimately, a majority of the court found that the provisions of the
1974 Act, in so far as thev provide for the establishment of a full court
division of the Gun Court consisting of three resident Magistrates were
unconstitutional.
36. It was also argued by the learned Atterney General that the High
Courts’ jurisdiction under Section 260A of the Income Tax Act and other
similar tax laws could be taken away by ordinary law and such sections could
be deleted. Ifthat is so surely the jurisdiction vested in the High Court by the
sald section can be transferred to another body.
37. It is well settied that an appeal is a creature of statute and can be done
away by statute. The guestion posed here is coinpletely different and the
answer to tha: question ig fundamental to our jurisprudence: that a
jurisdiction to decide substantial questions of law vests under our
constitution, only with the High Courts and the Supreme Court, and cannot
be vested in any other body as a core constitutional value would be impaired
thereby.
32, In fact, the Attorney General in his written argument at paras 16 and
2 1{a} has stated before us:
“16. It is submitted that the present Act does not take away the
power of judicial superintendence of the High Court under

Arricle 227. Direct appeal 1o the Supreme Court from the
decisions of a fribunal of first instance is an acceptable form of
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judicial scrutiny. Provision jor direct appeal to Supreme Court
from the decision of a tribunal can be purely on guestions of
lerw as well. Since the High Cowrt as a rule does not exercise its
power of judicial superintendence when an appeal is provided
to the Supreme Court, the power of judicial superintendence of
the High Court over the tribunal stands curiailed in such cases
as well But this curtailment does not violate the rule of law as
a court of law Le. the Supreme Court continues fo be the final
interpreter of the law. By the same analogy a decision of an
appellate tribunal with wrestricted right of appeal io the
Supreme Court will not curiail the power of High Court under
227 as recowrse to the High Cowrt under Articles 226/227
would still be available if the tribunal exceeds ifs jurisdiction
or violates the principles of natural justice or commits such
other ransgressions.

21. f(a}) The present Act provides ample scope for judicial
scrutiny in the form of an Appeal under Section 24 of the Act
and also under Articles 226/227, Article 32 and Article 136 of
the Constitution.

39.  On reading the above argument, it is clear that even according to this
argument, the High Court’s power of judicial review under Articles 226/227
has in fact been supplanted by the National Tax Tribunal, something which
L. Chandrakumar said cannot be done. See Para 93 of L. Chandra Kumar’s
case quoted above. In State of West Bengal v. Committee for Protection of
Democratic Rights, 2010 (3) SCC 571, a Constitution Bench of this Court
held:

“39, It is trite that in the conmstitufional scheme adopted in

India, besides supremacy of the Constitution, the separation of

powers between the legislature, the executive and the judiciary

constitutes the basic features of the Constitution. In fact, the

importance of separation of powers in our system of
governance was recognised in Special Reference No. 1 of
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1964 fAIR 1965 SC 745 : (1963) 1 SCR 413] , even before the
basic structure doctrine came to be propounded in the
celebrated case of Kesavananda Bharativ. State  of
Kerala [{1973) 4 SCC 225] , wherein while finding certain

basic features of the Constitution, it was opined that separvation

of powers is part of the basic structure of the Consiitution.

Later, similar view was echoed in Indira Nehru Garndhiv. Raj
Narain {1975 Supp SCC 1] and in a series of other cases on the
point. Nevertheless. apart from the fact that our Constitution
does not envisage a rigid and swict separation of powers
berween the said three organs of the State, the power of judicial
review stands entirely on a different pedestal. Being itself part
of the basic structure of the Constitution, it cannot be custed ov
abrideed by even a constitutional amendment. (See L. Chondra
Kumar v. Union of India [(1997) 3 SCC 261 : 1997 SCC (L&S)

577] ) Besides, judicial review is otherwise essential for
resolving the disputes regarding the limits of constitutional
power and entering the constitutional limitations as an wllimate
interpreter of the Constitution.”

“68. Thus, having examined the vival contentions in the contexi
of the constitutional scheme, we conclude as follows:

(iii) In view of the constitutional scheme and the jurisdiciion

conferved on this Court under Article 32 and on the High
Courts under Article 226 of the Constitution the power of
Judicial review being cn infegral part of the basic structure of
the Constitution, no Act of Parliament con exclude or curiail
the powers of the comstitutional courts with vegard lo the
enforcement of fundomental vights. As a matter of fact, such a

power is essential to give practicable content to the objectives

of the Constitution embodied in Part I and other parits of the

Constitution. Moreover, in a jfederal constitution, the
distribution of legislative powers berween Parliament and the
State Legislature involves limitation on legislative powers and,

therefore, this requires an authority other than Parlioment to
ascertain whether such limitations cave transgressed. Judicial
review acts as the final arbiter not only to give effect to the
distribution of legisiative powers berween FPaviiament and the
State fegislatures, it Is oalso necessary to show any

iransgression by each entity. Therefore, fo borrow the words of
Lovrd Steyn, judicial review is justified by combination of "the

—
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principles of separation of powers, rule of law, the principle of
constitutionality and the reach of judicial review. ™

40. In Proprietary Articles Trades Association v. Attorney General for
Canada, 1931 AC 311, Lord Atkin said:
“Their Lovdships enteriain no doubt that time alone will not
validate an Act which when challenged is found to be wltra
vires: nar will a history of a gradual sevies of advances £l this
boundary is finally crossed avail to protect the ultimate
encroachment. ' At Pg 317,
41. Chandra Kumar and R. Gandhi have allowed tribunalization at the
ariginal stage subject to certain safeguards. The boundary has finally been
crossed in this case. I would, therefore, hold that the National Tax Tribunals

Act is upconstitutional, being the ultimate encroachment on the exclusive

domain of the superior Courts of Record in India.

{R.F. Nariman)
New Delhi,
September 25, 2014
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Hon'ble Mr. Justice Rohinton Fali Nariman pronpounced a

separate Judgment concurring in the result.

All matters are disposed of in terms of reportable

Judgments .
[(RARJESH DHRM) {RENU DIWAN)
COURT MASTER COURT MALESTER

{twe signed reportable Judgments are placed on the file)
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Dated 29™ December, 1948
Article 60

Mr. Vice-President : The House will new take vp Far corsideration article 60 of the
Craft Constitution. Mr. Ahrmed Ibrahim may move amendment No. 1289,

K. T. M. Ahmad Ibrahim Sahib Bahadur (Madras: Muslim): 1 have given notice of
an amandmeant to this amendmeant.

Mr. Vice-President : Yes, I receivad it just' ncvs, The honcurasle Membar may move
it,

K. T. M. Ahmad Ibrahim Sahib Bahadur : &'r, I mowvea:
"That Lhe provizo to clause (1) of artcls &C be e cted,”

The abiect of my amendmsant is to preserve the executive powars of the Sietes or
Provinces at least in sa far as the subjects which are includead in tre Concurrant List. IE
has bean pointad out during the general discussion that the schems of the Draft
Constitut'on is to whittle down the powers of the States considerably and, thoush the
plan is szid to ba a federal ora, in astual Facl It 15 a tnitary form of Governmant that is
saught to be imposed on the country oy the Draft Sonstitution. Members from all parties,
irrespective of party affiliztions, have cendemned during the genaral discussion his
aspact of tha Draft Constitution. Thay nave repaatadly shown that this Draft Ccnﬂtrtutmn
i5in spirica unitary form af Gevernmart and not a fece ral ona.

Mow, Zir, even in the Lisis of Subjecis drawn up and attachead to the Constilution, 2
very large number of subjecis which are usually in the Provinciai List have bear
transferred to the Concurrent List a~d the Union List, with the result that we find cnly a
small number of sulyjects included in the Previneia: List, Ardicle 60 [1) {2) seaks o taks
away from the States the axacuiive mower even with regasd to these few subjacts which
are included in the Concurrent List. This, Sir, will be depriving the States of a [zrge
aartion of =van the litkle exective power that will ctherwisz be laft to them under this
Lraft Canstitution, It may be saic that this has to be done far the sake of ccmmon
inkerast, for uniformity, far defence and for emergencies. But [ welld point out that
thare is no necessity at all to tzke away evan this limitad sower from the ...

The Honourable Shri K. Santhanam ! May I paint out to the honourable Mamber
thet the deletion of the provise to clause (11 will vest the entire exscutive power and
Caoncurrant subjacts at the Cantre.

K. T. M. Ahmad Ibrahim Sah:b Bzhadur : I am coming to that.

The Honourable Shri K. Santhanam : May [ peint cul to tha honourable this
proviso will be as statad by me.

K. T. M. Ahmad Ibrahim Sahib Bahadur : [ am coming to that. [ have given notice
of ancther amendment to obviate that difficulty. 1t is to the effect that the word
‘axclusive be inserted in arkizle 60 {17 (\8) batwean the words 'Pesliamant has" ang tha
word ‘pewer'. Tha rasult of this will be that the axscutive power of the Union.wili ke
confined only to shose subjects with ressect to which it has exdusive power to make
laws. [ think this would remove the doubt exprassed by my honcurabie Friend. The
executive power under my amaendment......
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The Honourable Shri K. Santhanam': Has the henourable Member the permission
of the Cha't to move ths amendmenrt?

K. T. M. Ahmad Ibrahim Sahib Bahadur : Thz Vice-Fresidant 1as baean kng
enpugh to permit me ko move this armerdment and in purscance of that permissicen. k
bave rmoved the amendmeant.

Shri L. Krishnaswami Bharathi : How does it regd now?s
1, T. M. Ahmad Ibrahim Sahib Bahadur ; [t reads as follows:--
"CaLss (1% [3) to Ehe mattess with respest to whizh Parlamens has exclusive powar (o make aws."

Tharefora the execiLtive powar of the Union shal not axtend o matters with -espect
te which & has no exclusive power to make laws, i.2., mattars included in the Concurrent
List. Sir, under the prasart Gevernrment of India Act we do nat nave any such provisian,
In page & of the letter of the Chairman of the Drrafting Cormmitiee to the Honeralle
Fresident of tha Constituent Assembly, in paragrap™ 7, he peints out-

"Urder sha sresent Consstusion, cxecutive 2utmonily in respect of @ Cancurrer: List subject vests in 22e povince
sLbecE i carmain meksess te the power of the Jentre to give direstionz.” ’

He sawvs than--
"I bhe Jrafh foasttution e Cameniczes has ceparked sllightly “roT this slan.”

“I st peint out, Sir, that it has rnot departed slightly frem this plan but en the other
hand the Drafting Cemmittee has cpened the floedpates to the Central Government Lo
erahble it e make as many inroads as passible into the powers of the provinces and
states wits respect to the Concurrent subjects, as the provise reads:

"apaeie ad that che execubive power referrad ke in sub-clause (3 of this clase shall not, save a8 exsressly

provided 1tnis Consttubios or in any law made by Padiame st

Therefare not omly has the Union Sovernment executive power in respect of susjacts '
included in the Concurrent List to the extent it is specifically conferred by this
Constitutoan but Parliamant may alea fram time to sime make legislation confersing on
the Union Governmant axecutive powar in regard to subjects incleded in the Conzurrent
list, with tha result that all the sukjzzts may be rermgved from rhe Soncurrent List and
transferred to the Faderal List in codrse of time, It is net fair, Sir, that previngsal
autancmy sheudld be whittled down te sueh an extent. In actual gractice it wiil cema to
that, I knaw, Sir, that te obviate this difficulty, my Renouradle Friend, Pandit Kunzn,
has given vetice of an amendment for the omissien af the werds farin any law made by
Parligment”. It will in away remsve the difficulty but net the entire difficulty. Taal is why
[ am persisting in meving my amerdment, Sir, under the present Government of India
Act, even though the Cestral Governmant can give enly directiong to the provincial
govarnmants in regard te these subjacis, in actual practice the provincal governmeanis
are not able to carry on their administration without any hindrance crimpadimenrt from
the Cenlra. Government cr ascount of this power to give directions. We have heard very
oftan repeated by sur Ministaers that even though they do not see aye fo eye with certain
directions issued by the Caentral Govarnment, they are helpiess and cannat dz what they
consider oest. Even with regerd to tha food solicy they say they are able to do what they
cansider to be best in the interests of the prevince, as they have w obey the cireciions
of tha Cantral Gowernment in.this-mattar. Very oftan after thai- return to Madras frem
Dalhi, aur ministars poin: out toat thaugh they o not agree with tre views of the

. Central Cavernment, they have o carry out their directisns bacsuse these directions:

a
[
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have baer issued undar the law, aven though they do not believe that the policy
adumbrated by the Cantral Govarnment in regard to the matter wii be successiul.

i hepa, Sir, that the House will recognise the imporiance of this amendmeant, As 1
pointed out, already the powears of the provindal govarnmenis have been considerzbly
taken away and if this cleuse 3:50.remains as ik is, provinecial autoncmy will bacoms
alrost a nullity, Even under the prasant provisions, powering Parniameant to lagislate far
confarring executive power on the Unicn will be only glarified district boards and
munigipzlities, and this clause smpowering Parliament to legislate for conferring
executive power on the Union Gavarnment with regard to any sunjects incuded in the
Consurrert st will be anly gnothar nail in the coffin of provindal autonomy.

Mr. Vice-Prasidant @ Amandmencs Mos, 44 and 45 may be movad togathar,

Pandit Hirday Nath Xunzru {United Provincgs: General: @ Mr. Vice-President, I beg
ko rhove:

"That wits reference b amess et ko, 1280, in the aroviss to tiausa (1) of 2 ticke 80, the words 'srin ary law
mece by Ferigment’ b delesgc.”

znd

"that with. rafersnce to ametdmest Mz, 1289, aftsr thaase {17 of article GO the fellzwing dause be insetad @

(Lay Any powes af Pariament o rakg saws Tar 8 Stete with respect bz sy macker spazitad in ¢ntries 23 to 37 of the
Cancurrent List shel irglude power to mzke laws as .’Espects a stare confarrire pawers and imposing dukis, o
arkiedsiag S canferrieg 8f cowers and tre impestics of duffes vzon the Govsrement of India vr sfficers 2nd
altnceities of the Gw-&rnment of Inttim 5 respecss that m’:"e- ron Wik stanc ng thetit s ane Witk respncl: w2 which
khe Legislat.re of the State alko hos powes 1o make 12ws"

Sir, there are faderations of all kinds, Thare are faderations for instance of the United
States of America, Canada and Australia, but in none of these fedara] Constituticns does
the Centra’ Government enjoy tna right o lssue exacutive directions to the provingial or
State governments. In Canada, concurrent powers of lagislation have beean given bath Lo
the Dominion Government and the provincial govariments in regard to two subjects,
agriculture and immigration. In Ausiralia, thére are & large number of subjects in resped
of which both the CommuonwesIth and the States can legislate, Yet in naithar of these
countrias is the Central Sovernment in a position to divect the State nor pravincial .
goverrmant Lo exercise thair authasdty in any particular way. Our Constitution, nowever,
daparts, fram this prinziple. Under the Governmeni of India Act, 1935, the Cenrai
Governrmant have the right to issue instructions to provincial governmants in resoect of
cartam maters. Those reatters are connectad either with subjacks that are axclusivaly
within the jurisdiction of the Cantral Legislature or are cortaired in Part 11 of the
Concurrant List. If the language of the provise to article 80 is accapted, the Cantrz]
Government will have the right to issue instructions to the Provincial Governmants with
regard to the manner in which thay should exercise their executive authority in respact
of all subjects in the Cangurrent Cist. What we have to considar is whathar circurmistancas
have arisen that make it necessary or desirgbla that such 2 power should be confarred
on the Central Governmeant,

The Honourable Shri K. Santhanam @ May I point out to the henourable Mambar
that it is ¢nly whan Parliament makes a law and gives that powear that it will extand.in
any State? :

Pandit Hirday Nath Kuazru @ I paifectly undarstand it. That is abvieus. If Mr.
Santhanam will Bear with me for a while, ne wil find that T shan not emit to refer to tris
mattar,
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[ elo not see, Sir, that there is any reason why so large @ powear should be confaread
on the Central Gevernmant. We have {0 be clear in awr mings with regard to the
character of the Constitution. While wa may profit by the experience of other faderal
countries =nd need net slavishly copy their constitutions, it is necassary that the “aderal
pringiple should be respeciad in its essential features. VWe should not go s far in our
desire ta give comprehansive powers o the Cantral Governmant to deal with
emargancies as to take the Provincial Governments virtually suberdinate fo the Central
Governmenrt. Whatever maowers may be conferrad on the Central Government if the
federal principle is to be given effect to, the Provincial Savernments should be
coordinate with and not subsrdinate to the Central Governmert in the provincial sphere,
If this pricciple is acceptec by the House; I thirk that the proviso in the article uncer
discussicn would be foune te ke cantrary to the ralations that ougnt properly 80 subsist
between the Cantral and the Prowindial Governmen.s. The provise, 38 horourabie
Mambers knaw, runs as follows:

"Broviced [hat the exscorve power reforred 9 nosub-ciawse (2] of ©nis ca.52 shall ook, save a5 exprassty
orov.dzs in BN Constitozon arin any ek mace by 2arfiamert, axiesc in any Sratz 1o matters with resozos b which
the Legls agdre of the State —as &5 power ta maks laws.”

If this s accepted, 1t will Ee aoear tc the Cantrzl Legislature to pass & law empowering
the Central Govaernmeant to issue diractions to the Frovindal Governmeants with regard to
the manae- in which the law should be exacuted. Under tha Gavarnment of Inc'a Act,
1935, such & power was sonferred on the Central Sovernmant, but it was mars
restrictes. Sub-section (2} of secticn 126 of the Government of India Act, 1835 zys
down that the executive authcrity of the Dominior shall alse exterd te the giving of
directions ko a Province as to the carrying into execution tharein 0f any Act of ths
Cominicn Lagisleture which relates to a matter specified in Pa-t 21 of the Concurrant
Legislalive List and authorises thz givirg of such directions,” and ng bill or amendment
dealing with this matter be introduzed without the srevious sanction of the Covernor-
General. In the new order, it i suite oovious that the Governor-General, who wil ba the
Constitutiznai Head of -he State, ceqnot b entrustad with the power given to the
Governar-Ganaral by this sub-seciion, But there seams to e to be no reasar why the
power cemferved by sub-section (2) of section 125 of the Governmens of India Act, 1935
should be widenad in the manner propased in the povise Lo a<ticle 60 of the Craft
Constitution. It is true thek the Cantral Covernment will not heve the right to izsue
instructions to the Provincial Governments with regars ta the exaculion of any law,
unlass the law itself provides thet sush instructions should be issusd. But this is certanly
no check on the power of the Zentral Legislature. The Central Legislature itself will be
the judgse of the proprigty of conferring such 8 power on 3 Government that is
responzisle to it. What 1 am sezking %o do by my amendment is te protect the Provincial
Gavernmenris against 0y Unnacessary encroachment on their pewers by the Central
legislature 2nd Central Government.

Mew, Sir, it may be pointed out to me that if tha wards "arin any law-made by
Parliarnent" are deleted from the proviso, the Central Govaernment will net anjoy evan
the limitzd power conferred on it by sub-sectian (2% of Sectior 126 of the Govarnmant of
India A5, 1935, 1 think, Sir, that this can be pravided for under article 234, [ have
accordingly given natice of an amendment to erticle 234 that would enabla the Central
Gavernfien® o issue instructions Lo provincial Goveraments with regard to the execution
of laws relaling Lo iterms 25 to 37 of the Concurrent List if the central legisiature by law
authorizz2s the Cenfral Gavernmant to do =so.

There is, however, cne other matter toowhich it is necessary to draw the altention of
the Houss. The second part of my 2mendment gees beyond anything containad in the
Governmait of India Act, 1935, 1 may be asked how [ am.prepesing an extensien af the
power oF tae central legislature and thraugh it of the Central Government when £
purpass af my amendment is 1o see that the executive authority of the pravincis
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Governments is not unnecessarily restricted by orders issued to them by the Central
Governmert unger laws passed by Pariamant. Honourable Mermbars will remearmber that
a few wesaks ago, the Deputy Prime Minister introduced a Bill in this House the cbject of
which was to amend the Gavernment of India Act, 1935, Tt was stated in the Statement
of Chjects and Reasons attached to that Bill that experierce had shown that urtifarm
principles v the review of awards made by the Central and provincial industrial ribunals
sheuld be adoptad under the ovarall contrel of the Central Government. It was tharafore
proposed in the Bill that the Central Government shauld, in addition to the right of
issuing instructions to the provineal Governments ir regard to the mannar in which their
authority shouid be exercised, also have the power to confer power on their ewn officers
regarding the execution of laws dealing with any of tha malters referred to in the
Concurren: List, T should rot like o g2 into the merits of that Biil; Dut we have to take
into account the fact that in the prasent cireumstarcas it is necessary 5o to widen the
powers of the Central Goverrmant as to erable them to imsose duties on their own
officers in respect of certain masters if any law made by Pariament permits them to do
_ sn, The matters with which the Bill inkraduced by the Honourable Sardar Vallabrshal
Patel is corcarned are industrial matters and & few ctner matters. Broadly speaking,
thess matiars are coverad by iterns 25 to 37 of the Concurrent List contained in the
Diraft Constitutinn, These matters are, but for two tems, the same a5 those contzined in
Part 11 of the Corecurrent List i the Sovernment of India Act, 1935, It appears {0 e
reasonatle n the present circumstarces when Labour is becoming censcious of its
rights, when questions relzting te it have to be setlled on an all-India basis, that in all
these guestisns that might involve the settlement of disputes between labour zrd the
employers, there ocught to be & powar vested somewheare, in crder that matters of
importance may be dealt with in an uriform manres. I do not know when the Bil;
introducsd by the Honourable Sardar Paizl will be considered by the House. But, L have
littie douti that the power asked for by Sim will be conferred on the Cenlral Goverrment
by the House, If that is dane, it is sbvious that the Draft Constitutan will have to oe
amended 5o that it may be brought inte ling with the Government of India Act, 1935, 1
have anticipated this necessity a~d have therefore brought forwars an amendment
authorising the Dominian Parliar-ert to confer powers or impese duties on the Central
Gevernment or any of its officers in respect of entries 25 to 37 of the Concurrent List. It
seems to me, Sir, that the amsrdment proposed by me meets tha needs of the case.
There is ng reason whatsosver why the Central Government shou'd be given the wide
power thas the passage oi the previsc would confer an the Cantral Executive under laws
rassed by the Cantral Perliarmant.

T'shoLld ke, Sir, to refer te one moare matter befare I resurme my szat. Under tna
Goverrnment of India 825, 1935, the power of the Dominion legislature te pass 12ws
autherising the Central Govern~ent to confer powers and impose dutjes on their own
afficars wizth respect o rmatters in regard to which zrovincial legisiatures cauld make
laws coulf be sxercised anly when a deciarztion f ernergency had been issued daciaring
that the security of Indiz was threztanes by war. So far as [ remember, Sir, in no ather
contingency was the Cartral Legisiature allowed te authorise the Central Government, or
to place the Central Officers in a position to deal with the executisn of faws or: matters
included in the Concur-ent List. In proposing therefore my second amendment, it will be
sean that I have not copled ths provisiens of the Government of India Act, 1935.1 have
departed ronsiderably from the provisions of that Act bul T have done soin so far oniy as
circumstances have proved that the departure is nacessary. [tis incembant on my
honourakle Friemnd Dr. Ambedkar to shaw thal the wids power that he has asked for is
essential in the present o rcumsiances if [aw and crder ara to be maintained in India or if
its security is not to be threatered or if prablems asising in the new circumstances are of
such a character that the cosntry wil be able to c2al with them enly when the Provincial
Governmants have besn made practizally subordinate to the Central Government. As 1
do nat fea; that any such circumstances have arisen, I have proposed the amendments
that I read out a littte while ago. [ hope, Sir, that they will receive the careful
consideratinn of the House,




ety
[Amendments Wos. 1260 and 1291 were not meved.)

Mr. Vice-President ! amendmsant No. 1292 s disellawed a5 a verbal amerdment.

My, Naziveddin Ahmad: It is rot merely verbal, [t will change the sense. In fa“t
nty amerncrient will set up a different authority altogether.

Mr. Vice-President : [ am afraid I do nat agree with you.
Amendmeant MNe. 1293 is disallawed as verbal.
The asiicle is open for general discussian. Mr. Manramed 1s mail Sahib.

Mr. Mohamed Ismail Sahib {Madras ; Muslim): Sir, T support the amendmeanis
maved by Mr. K. T. M. ahmad Ibrahim, of the intention ta mave whick [ have also given
hotice. S, in the faotnote under article 60 the Drafiing Committes says--

“The Convr.ttes 0as asarkeD tais praviso en the view that the exetutive azwer in ~2spect of Concursns List
subjects skou d west primeslly no e Stae concerned exceps &5 athbe-wisa proviced in thz Constituticn ar i any law
mace by Fa-herient.”

The impressian which this nole ereates in the minds of the readars is that some
powar ar mare powear tEn i apparent in the article is being sougnt ta be vested in the
proviness but any sueh impression is removed by wiat the Chairman af the Sraftng
Comimittes says 0 Para. 7 af his 'eiter ta the PresiZent af the Consiituent Assembly. He
speaks o [he saving elause in the prowvisa and says--

"Tka affect of thie =aving cladse is that it wil! b& a3en t2 the U-icn Fariament cncer the new Sosglin. bon 1
confar sxecubivg pavwer on Urion autharitiez, o i nBCESS AT, t-:u g aawes Unio 2utharitles to give Sirections as to
[aw avecdtive cower shal be exe~nized by Seass authonbes

That is.being made ciearar by the next sentenze in which he says--

"“n rakitn Bhis provision the Commities "‘as kopt i view the prrciple thet executive authorisy shawle far the
mask past bE co-Bxte1s ve with lspislative power.

wheraver the Certre has been sndewed with l2aislative power, it is being scugnt ta
endow it with executive power as-weil. Jur amendmants seek to ecrrect this pas'tian and
zay that the Cenktre might have 1zgisiative power on the subjects includec in tne
cancurrent list but at lzast the execuiive pawer ought ta be leftin the hands or the units-
-the provirzes. Sir, [ have ta reake a few remarks in cannaction with the scherra of this
Comstitutian. It is said chak the American Constitution has besn based an a suspicion of
the Central gautharkies that the people in pawer in the Centra would seek to encrezceh,
whanavzr there is an oppariunity, on the pawers of the States, i.e. the compenert parts
ar units erd alsa of the individuais, It was contended not orly at that time whan that
Constitution was made but a1se subseruently and evan at the present tima that such 8
conception of a Canstitution is wel. based on facis, because it s admitked that when
pedple come I power, maore oftzn than nat the powar earrupts them. Tharafors tog
much of power shovlkd not be invested ar placed in the hands af the executive and the
supreme authority, But so far as cor draft Constituzien gees, the contrary seems ta be
‘the metted whizh has been adasted. It has been based o the susgicion of Individuals
and the compenent umits. The idaz seems o be that the ineividuals will alweays e
schering and eonspiring o set the zutaority at nought and the units wouid arwvayz be an
the 1gali-aut for doing something weang. Therefare, Sie, thaugh the scheme of things as
adumbrated in the Draft Constifutian is alleged to be on a federal basis, it 15 raally over-
weightirg the Centre with o muden pawer, That s nat saiutary 2% least Lnder tne
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circumstances obtaining in cur country. That is not good To the country 85 a whale, Qurs
is & country of vast distances znd a huge populaticn. Therefore it is not conducive d
eificiency to over-concentrate aower in the Centre, Units must be left with adequate
powers in their hands. It must not be the basis of this Constitution that patrictisrm and
anxiety for tha welfare of the people are the sole manepoly of the Centre, It musi be
adritted trat the Provinees and ingwiduals also are a5 patriotic as anybady else,
Thersefore, their rights and pawers must nat b2 sought o be encroached upon, The basis
of this Constitution seams to be suspicion, in the first piace of the individuals and than in
the second place of the units. Sir, where the individuals are congernad, it kas not ewvan
been conceded that individuals have got an irreducible amount of right to persena:
freedom. The persenal freador that has baen conceded under artioe 15 s brasat with
saripus, and not only a serfous, but fatal medifications se much so these modifications
have eateq up and swallower up the right af personal freedom. It doas not recegn.se
that an incvidual has got any irreducib'e right which carrot be taken away by any faw.
And so far as the Provinces 07 Units are concerned, the seme spidt seems to prevail. By
varous srovisions, the pewers of the Provingas are sought to be laken 2way, ane in tha
interess of efficient gevernment and good government, I think thet spirit daught rot to
prevail; and the powers of the units must not be ercroached upen,

These amendmants of aurs, whie providing for the maintanange of the lagislative
powers of the Centra where the appropriate subjects are ronegrned, want to restrict the
exacutive fiald of the Centre. Tharefore, I think, they are very reasonable amandmants
which the Fouse should suppert. [ also know that if oitly Members are given tre right to
vote as thay please, and if they ere given the fresdem of vote on thls particular guestion
at least, I know Sir, many Mertbers will vote for these amendrmants, 1 know persanally,
Sir, there are many Mamoers who feel with me in the matwer of these amendmenis.

Mr. Vice-President : May [ suggest that these remarks are not called for here?

Mohamed Ismail $Sahib Bahadur : Sir, [ am speaking, with your permissien, of
what I know to be the faaling of many of my colleagues here oa this very impartant
matter, [1 these amandmants is involvad the efficizroy of the government and therefore
tha we'fare of the whole couniry ang of the paople, These amendments seek to eiminate
any frictign-or any conflict that may arise in the future batween the Cantre and tke
Provinces. If time and again the Centra seeks to encrcach upon the rights and powers of
tha units, then, there is sure to 2e conflict and friction and these amendments anly se8ek
to remove ary such conflick, &And [ wanted to make it clear that I am nat alang in this
fealing of ming; that I am not alena in this opinicn, but thal there are many nthers
irrespective of party affiliations, Therefore, T would vary much like that the colgagues of
mine in this Heuse ba given freedom of vote to vote as they please. In that case, the
Chairmar of the Drafting Committee will xnow whether there is real support ameng the
Mambers of this House for the idea contained in these amendments, If the Chairman of
the Dratting Committee does nob find it in his mind te accept these amendments, may 1
appeal to him, atleast to accept the amendment ts aur amendment moved by Paadit
Kunzru wheoh seeks to remove the words "or in any law made by Parliament”. That at
least would mean something. That weuld go to sorme exiert to aleviate the coditions
which [ have got in mind and which I have baen trying te express here, It will to &
cartain extant restrict the ereroachment unon the powers of the Provineas. Thearefore, I
would appeal to the House ane to the Chairman of the Drafting Committes to cansider at
1east tha ruech milder amendmant which seeks to eliminzte the words "or in any 1w
made by Parliament”. ' '

Mr. Vice-Prasident : I have jus: receivad information about the sudden deats of Sir
Akbar Hydari, Governor of Assam, He was not a membear of this House, but we 3! know
the excel ent work Me has dere for pur country and we 515Q know thak we ara inoebiad
not only to him but alsa o his father, The offices of the Covernment of India ara alrsady
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closed. It is true that His Excellency was not a member of this House, but still T think we

QUgNt te acjourn as atriaute to Rim and &5 2 mark of respect to his memaory.

The House stands acjaurned Ll 10 & M tornoerow.

The Constituent Assermbly then adjourned till Ten of the ¢lack ar Thursday, the 30th
Decambear 1248, :
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CONSTITUENT ASSEMBLY OF INDIA DEBATES (PROCEEDINGS)-
VOLUME VIX

Thursday, the 30th December 1948

The Constituent Azsembly of India mat in the Canstitutisn Hall, New Delhi, a2 Ten of
the Clock, Mr. Vice-Prasident (D H. €. Mockherjee) in the Chair.

DRAFT CONSTITUTION-(Contd.}
Article 60-{Conts.)

Mr. Vice-Prasident (Dr. H. C. Macknarjze): I have just received natice of an
adjournment motion signed by San Mehavir Tyagi. It is ruled out of arder under RLie 26
of the Rules of Procedure and Stending Orders af the Constituant Assembly of Indis,
Diees the House want to know the cantents of this adjcurnment matioen?

Honourable Members : Yes, yas,

Mr. Naziruddin Ahmad (VWest Bengal ! Mushim): Sir, on a paint of erder. Is zn
adjournment metian in this Howse permissible?

Mr. Vice-President ;: [ shall read out the sdjournment matian:

'T bag to move that the Heose ¢ edjourn to ¢lsouss the attitude of the Government
of India. .n respact of the recen: attacks on Indunesia."

It is rulad oot of order under Rule 2& of the Rules af Procadure and Standing Ordars
af the Carstituent Assembly af India.

We canp now resume discussion on 2rbhicle &0, 1s Packer 53hil_:| Bahadur in the Housa?

B. Pocker Sahilk Bahadur {Madras @ Muslim): Mr. Vice-President, this clause as .t
stands is sure ta conver: the Saderazion into an entirely unisary ferm of Gavarsment.
This is a matter of very grave imposiance. Sir, we have bsen going on under tha Cea,
and it is prafessed, that the character of the Constitution which we are framing s &
federal cng, [ submit, Sir, if this article, which gives even executive pawers with
refergnce ta the subjects in the Concurrant List to the Central Government, is to o2
passed as it is, then thare will Ea ne justification at all in calling this constitution a
fateral enz, It will be a misnomer to call it sa. IEwili be simply a camouflage to call this
Constitunon a faderal ore with provisions like this, Tt is said that 't is necaessany (o give
legislative pawers ta the Centre with regard to certgin subjacts mentienad in tha

© Cencurrert List, but it s quita ancther £1ing, Sir, To give even the exacutive powers with

reference tg them ta the Centre. These pravisions will have the effact of practizally
leaving the pravineas with aksolsiely nething. Evenin the Concurrent List thers is &
iarge number of subjects which sught not ta have found place in it. We shall have to deal
with thermn whan tha time comes. But this clausg gives aven executive powars (o the
Centre with reference to the subjects which are detailed in the Concurrent List. In this
cannectias, since the guesticn has been expounded with great lucidity and ability by the
Honaurable Pandit Kunzru, I do not want to take up the time of the Hause in dealing
with thase aspacts.
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Bow ©wiould just like to poialk ou cne aspect of the matter and iz is this. In such a
big sul-continant as Tndiz, it wili ba wary difficult for the autherities in the Cenltva 10
appredate correctly the requirements of the paople in the remetast parts of this country,
and this £isebility is there even with “egard to legislztion. But even if axecutive power,
with reference to thoss laws dealing with subjects in the Concurrant List, is given 1o the
Centre, the result witl be that if ary parson is aggrieved by e way in which the law ig
exacuted -0 a very remots part of the country, he has to resort to the Centre which may
be thouzasds of miles away, and it is ot all peopls that car iy from ene parl of the
country to e other in a few hou-s, I sebmit, Sir, that i7 we just ook into the Concurrent
List a5 it is, we shall find that there are very mary subiscts which sught not 1o have
found a nlace in it. Anvhow, if thoss subjects are to be deall with by an exscutive wiich
it under the Centre, it will be & very great hardship, and 1 do submis that the machinery
itself will be very inafficient and will be 3 blot on the administratizn. :

IF with reference to such subjacts 2s are menticned in the Cencurrent List, the pegpie
suffer by he bad way in which the executive carries on the adminisiration, the~ the
result will be that the persons who have got a grievance will have to go & very great
distarce to have matters redressad, and even then it will be very Zifficult for the
authorities in the Centre to realize the aifficulties. It has been pointad out that s
matters stznd now as regards the suajects in the Concurrant List, the executive
autharity is in the provinces, end Io do away with that practice and to centralisz zven
lha executive powers in the Centre with regard to al: these subiscts in the Concarrant
List is & vary backward step, Even ~om 1919 onwards when the Britishers were ruling,
Provincial Autoromy was considerad to be one of the objects of the Reforms, Mow after
we have won freedam, tc do away with Provingal Autonomy and fo concantrata ail the
powars 1 the Centre really is lantamaunt to tofaditarianism, wiich ertalinly cugat o be
condemred, It has becore the order of the day to call 3 dea oy a 22d namea and hang it
well, if some group of persons agitate for protectitg their rignis as a grocp, it is caliad
communziism and it is condemnad, If Provinces want Frovinciai Actonemy to be secured
to allow matters peculiar to them to ke dealt with by themseives wezil, that is callzd
provingialism, .and thai is also concamnad. If pecple prass for separation of linguistic
Provinces it is caliad sezaratism 2nd it is condemnad. But I only wish that theze
gentleme~ who condamn these "sms' just take inte consideration what the trend of
avents iz, Tt is leading to totailitariarism; they ought to condamn that in stronger
language, But I am afraid that the result of the condamnation of these vartous sms’,
ramely commuonalism, provincizlism and séparatism, is that it 1zads to totalitarizrism ar
as even fazcism. If thare are separate nrganisations for particstar groups of pecpiz who
thirk im & serbicuiar way, well, tha is condemred as communaiism or as seme other
ism', If ali kinds of oppesition are to be got rid of in this sort of way, well, the result i
that thare is tobalitarianism of the worst type, anc tkal is what we are coming o naving
regard to she provisians in this Draft Constitution as they stand,

Tharefcre, itis high time that we “aks note of this tendency and see that we avoid it
and that we do aet come to grief. Jsubmit that at ‘=2ast as regards this provision, the
amendrant onty seaks to make a very moderate dermand, namely that with raference 1o
matters in the Concurrent List, evan though the Centre may Tave lagislative sowear, the
executive zower with refarence o these subjects should be left o the Provinces, This is
a very modsrate demansd, and as has already been pointed cul, konourable Memiars
from various Pravinces do feel that these executive powers should te left to the
Frovinces, Sut 25 we all know, they 2re not able to give effec o their views for obvious
reasons, and 1 do not want i¢ raise guestions which may create a coniroversy, 3ut 1
would susmik that those honouranle Mambers who do really fzel that this amendmenk is
- one which is Far the good of the neopls and that according o their conscience it ought to
be carriad, cught nak ko hasitate from giving efect to thelr views azcording to their
comscience. I would remind honourakle Members that the duty we heve to parferm hare
iz & very sacrad one ard that we answerable to God for every act we are daing here, and
if tha defence is that we did nol act eccording Lo our conscienca on account of tha whip
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that is issuad, [ submit, Sir, the honourable Membars will reaiise that it is no dafence at
all.

Shri L. Keishnaswami Bharathi [Madras @ Genaral) : Sir, is it necessary bo malks all
thase referencas? '

B. Pockér Sahib Bahadur @ I am making all these referances on account of facts
which cannct be denied, : :

Mr. Vice-President : [ am afrzid Mr. Focker Sahib is raising a2 controversy.

B, Pocker Sahib Bahadur : Mr. Vica-Prazidant, Sir, I have already ztated that T do
not wans to enter inta this controversy, but [ have got cvery right to appeal to each and
every horocrable Mambers,

Mr. Vice-President 1 Nobody is nreventing the honourakble Member from daing it.

B. Pocker Sahib Bahadur : - have got a right of appeal to every individua: Membar
t@ exercise nis right of vate accordirg ke his conscience, That is why 1am making thase
submissiaas. | have to make this appeal on account of obvious reasons on which I do nat
want ko dwell, The hanourakle Members know, I kaow, and te Honourable the Wice-
President <nows it. Therefore, @ do nat wank t0 dwell an those aspacts of the case.

Mr, Vice-President : The Honourab’e the Vice-Presidant, has absolutely no
knowledge af this. '

B. Pocker Sahib Bahadur : Well, &ir, T hepe the Honoiurable the vice-Presidant, will
not compal me ko dilate mars oo this tepic. Anyvhaow, [ take in that the Haongurzale the
Wica-Pres Zent kriaws that Party Whips are issued and Mambers ars being guidac by
these WWhios, t2 put it in & nutshall, That is a fack weil-known 2nd cannot be denied, and
tharefare, 't is, that I make this special appeal to tne hanourable Mambers that it they
are satisfiad ir their conscierce that this is a matter in which they should support the
amendment, they ought not te hesitate from doing so, and if they so require theay qught
to zeek tFe permission of the Farty o wiich they are affiliated. :

Shri T. T. Krishnamachari {Madras : Generail: Mr Vice-Prasident, Sir, T fzel it my
duty ta cpoose the two amendmrents that are before the House, to article 60, Sir, the
twa amendments fall into two distinct categories, The amendment that was proposed by
my honcu-able Friend Mr K. T. M, Ahmed lrahim merely sought o cut aut the provise
to sub-clause 11) of ariicle 80, That was thea grigira! state of the emendmeant. If tha
amandmants were carsiad in that particuar forem, it weuld mean that the Federal
sxecutive power will be co-axtansive with the legislative power that the Union has,
namaly, rot onlywill it extard to List T bat it will also extend to List IJ1.

Subsaguently apparently my hanourakle Friend found cut his mistake and has sought
to amend the body of sub-clause (1) of article &0, which limits the power of the
Fedaration in regard to exacutive matters and completely prevents it from exercsing it
in the fizid of Concurrent legis.ation. Weli, that, Sir, the Bouse is awara, will maar gaing
Lack an 1z prasant provisions of the Government of India Act. Tha pasitian was
remedizd by my honourzble Friznd Fandit Hirday Math Kunzru. With his characteristic
precision e framed an amendment which will exectly fit inwith the position that was
anvisaged in the Government 2f India Act of 1935, Tt does ot concede any more
ExecUtive power to the Centre than what it has under the Government of India Act,
1935, Sir, there is alsa a considerablz amount of difference in the approach of tre
Mavers of e two amendments. The three speakers wino supported the amendmeant of
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Mr. Ibrakirm, incuding the mover, objected to the areviso to article 60(1) an palitcal
grounds. #y honourable Frignd Pandiz Hirday Nath Kunzru abjectes to it on theoratical
grounds, Let me firsk deai with my narourable Frierd Pandil Kunzru's objections. He said
that Fedaration or Federalism in in the Draft Constitution before the House will bazome a
farce if the position that is taker up by the Government af India Act in regard to the
sphere of 2xecutive acticn that could be exercised by the Central Governmant in the
concurren: field is changed, if the i' s are dotted cr the ¥ ¢ sre crossed. Pandit Kunzru is
a person wha is well known for his wide reading. His exparience is profound and I snalt
not seek to controvent his right to 1ay down the law. But, revertheless, he mace a
fundaments. misteke in saying that there is a particular type of federalism or
constitut.on which alorne can be called faderal and that the word 'Federal’ or 'Fedaralism’
had @ compiete connotabion of its swn, exduding every possilz inrcad inta it. I must
also point out that Pandit Kunzru mads 2 big blundar in characterising our draft
Constituzon as being sameathing which wouwld net be federal if the pravise of the article is
refained. :

Sir, in ragard te what is a Federzl Constituticn, there ars varicus inkerpresstians, It
varies widay, For instance, the Canadiar Constitution which 's eng o7 the four prominent
Faderal Constitutions in the warlid is characterised by sarme as not Deing wholy feueral.
O the cther hand it doss happen thal in Ehe actual working of the Constitutior, iTis

ricre fada-al than the Auvstralian Constitubion which, from ihe strictly constitutional point

of wiew, is undoubtedty fully federal. It is said often times that a Constitution Secomes
Fedara; bacause of the facy that the compenant units are firs: farmed and ther the

Centre is created. Tha: iz the opinion expressed by Lord Hal Danein 1913 as an obiter in

2 ratter that was referred to him arising ocut of &r Australian litigetion wiarein he
rertianed that the Canadian Constituticn was not Faderal in so far as, while the 3ritish
Biorth Armsrican Act was passed by Parliament, the Cantre and the Provinges wereg
created at the same time. '

Similarly there are sther views ir regard to wia: makes a Federation, Anothsr view is
that the residuary powsr must lig wth the units and rat with the Centre. Where 2nd how
this fact exactly detracts from the concept of Federalism nobody knows. This particular
aspact is emphasisad by reference 10 the United Statzas Federation. If that is sa,
undouitedly the Draft Constitution before the Housz is not federal, for one reason that
the resid./ary power is not vestad in the units; fo- another reascn that it (the Draft
Constitution) creatas both the Centre and the Provinces atthe same time.

Sir, If we are to accept this view, we would be merely theorising in regard to
Federatizn. I hold the view that we have no reason ta take a theoretical view of the Dralt
Constitilia= at this stage. The conceps of this Constilution is undoubtedly Faderal, Bu,
how far Fedaralism is going to prove to be of beneft to this cauntry in practice wili only
be detarminad by the paszage of lime and it would depend on how far the various forces
inter-act conceaing therapy o the pravinges greater or lesser autenory than what we
now envisade. But I will repeat once more the fack that in actual practice it has
kappenad that in Cznada the provinces have greatar amouat of likerty of action under &
Conskitution which is rob avowsdly fuily Federal, than in Australia where the inkerference
by the Centra into the affairs of tne units has been considerable,

Pandit Hirday MNath Kunzru (Unitéd Frovingces @ General) @ May Tintersust my .
honouratla Frignd to ask whether ke is aware that in Can=da the power of the pravinces
is greater than & s supposed to ba because of the dacisions of the Privy Council?

Shri T. T. Krishnamachari : it cnly supporis my statement of fact that the Indian
Constitution, when i is passeg, will either become “ully fedaral or partially Fedearat in
actuai practice aver 3 2enod of time, It may be that il we sre golng to leave the field of
authority Ffar the Centre and the units completely u~defired, the courts may interpret it
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ana way or the ather. ILis corcaivable that i we say nothing about the exerdise o the
axagutive sowars in the Cancurrent List, the caurts may intarprat it ape way or tne other
and tha Cosstittion may beccme mere faderal or less fadearal as circumstances arisa
and the views cf the judges in this regard and the decisians thay arrive at, S0, [ tinink
the interruption af my konourakle Friend is withaut any farce and I s8e nd reason why 1.
shouwld answar it at greater length, :

Sir, in regard to this guestion of executive action in regard to coneuirent pawers on
which actually the abjacticn is baing taken, the position is that the Gavernmant ar India
Act has been Framnad with a cartain amount of attention far precision, Prafesser K. C.
\Wheare, ir & short but exhaustive worlk an Federal Gowvarnmant, has painted aut this
particular fact--though he doss nat cancede that the Govarnmeant of India Act esizblishes
a full faderation--Ehat that Act is ome of the mast rotable exarmples of Federation whare
the powers of the Cantre and tha units are clearly dafined and the thres Lists are mare
ar less exhauestive, o

Sir, in regard ta the provisians af this Cancurrert List, the Draft Constitutian or the
1935 Act &re by no means uriqua, The fact is that the Austraiian Coastitution practically
lagves tne entire field af legis'ative ection in the Concurrent List save for a few {hat are
enumarated in Section 52 of the Aussraiian Constitutian, Section §1 which is the
carresponding sectian in the Australizn Canstitution to article 80 af qur Drraft Constitution
says that the executive power extands o the exectiion and maintenance of the
Constitution and af the laws af the Cemmonwealth. And an atiemet by a State to
interfare with the free axarcise of the executive powar by the Cammonwealth was
daclared invalid in 1903 in a case D'Emden vs. Peddsr. The position in regard tc the
distribution af pawers in the Australian Canstitution is however nabulaus and assuradly
the framers of tha Govarnment ¢f India Act ware conscaus of that fact and that is why
thay have framed the three lists which are far mare precize,

Sir, if vou loak back o what happenad in Canada where passace af time has rmare ar
less dalimived the precise scopa of Federal and Provindial executive pawar, we find that
there has been room for frictian in varigus impdrtart matters. And in the Rawall-Siros
Report on Domimon-Provingsl Relations, certain changas save been recammendzd.
Thay have recommended that in the fizld of labaur lagislation partoutarly, and in the
field af sccial servicas like Unermalayment Insurance, etc., the powar should be given ta
the Federation not anly far the purpose of legislaticr which it possesses tg same extant,
but also ‘0 the fisld of exacutive action. With this backgraurnd let me, Sir, pow examing
the pasitior. in the Government of India Act in regard to the aliccation af pawers under
the Cancurrenl List in view af cur exparianca af the lasy twelve years.

Sir, the Joint Select Carnmittes in dealing with this particular aspact of the sadaration
of pawers and alsa in investing the Zentral and Provincial Gevernmrents with execltive
powers in respect thereof have Leen rather careful.

Sir, they say--

e bhiMY EHE SolLTion |5 1 o0 founs in drewirg 2 distinthion betwgen suirects in the Coneurrent List vtich on the
GAE Rand retsta, broacly spealking, Lo matters 3° socizl and econom.c legislatiar, and thase whichk on the sthar hand
relats ma=ly tz marrers of law 2rd ordar, a0 pgrsanal righks and statas. The 'atker From the 13rger chaszs, 2ad the
arforeamen: of jegislalon on these suijees wodld, fa- the mest pe, be ia the hands o tha Courts of the Provingial
aumorities -szaansible for putlic prosecyans, Thi e ar CISsrly be no questizr of Federal direct ons beitg issuec to
the Courts, 1o ceuld sueh decticns prapery b2 insied tp prosceubiag aokne-itics in The provinces. 2n fmess makiors,
therefare, we think skaz the Fede-sl Gowarament stowkl hava in izvr, as ey czuid have in praclh.ce, ng powsrs of
admuaistrativa cons-al. The obhgr class of coacbrrenl subject cons st malny of the rezylatizn af minss, faskoriss,
eralpyver's lizwliby and workmen's compe*sation, --ade . ions, welfare of 123 our, industrial disgetes, infecticus
diczases, gleckroty ..., In respest of this Ziass, wa ‘tunk thar the Fadersl Governmert skould, wheare necessary, eva
the power Lo 15502 directions fo- the erfarcermant of the 2w, but oly to the extent provided by the Feozra Bstin
quaskion.” .
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Sir, that was the plen envisaged in the Government of Indiz Act. That was ths reason
why a suz-clause was added Lo Saection 126, Le., sub-clause (2], which gives power to
the Cantra to give executive directions in so far as the subjscis covered by Part 1 of the
Concur-eirt List is concernad, 50, L owant to tell my Fonourabla Friends in this House that
in acluzi practice we found that sa far as Pari I is concernad executive directions wara
noi adecuate to achieve the objecls of the legislation underaken by the Centre, Sir, H
raised & very trmportant prablem. Who is to be ultimately resgonsibie for carrying out the
objacts of such legislatian in a responsiale gavernmant? Tha provincial governmeants are
responsiale o the provincial legisiaturas and it has haspened so far that the provincial
executive has often said, "Oh, the Czatre has givan its directions, we have no furds, we
[ave no administrative machinary, we de not know what to do and it is unfair that it
shiculd B2 cor businass to do the actuzl work in these mattars when somebody glse |ays
down the law.” Tha present scheme in the Gavernmant af Tngia Act is defective by
reasan of the fact that the field of executive resporsibility bwrs, We do not knew where
it beqgins and wirere it encs; and onz of the reasans why this proviso has been put in
which has been carafuliy worded, is that, where the Government of India want w0 lay the
executive raspoasibility squaraly an the shoulders of the pravinces or thea units, it can do
so by not mentinning in their legislation that they are possessad of any exascutive pawar
in regard ta any particular legislation. This is a variztion af the pravision contemp’ated in
Sectian 128 {2} and it is a wise variation in s2 far as the linzs of damargatian are clearly
lzid dowr, The Government of India where it is passible or necessary, perhans in the
fieid of social legislatinr, in secal irsurandte, unemalayment and perhaps fab ow - will
take nwer the execulive responzsibiity by laying dowain the related Acts that the
exacutive avtharity shell be that of the Government of India, Where there is no snazific
pravislon the axecutive responsibility wil be that of the provinces and the provirca
ministrize cannot shirk their resporsibility for carrying out the cjects of the lagis ation.
Sik, I wist that my henourakle Friend, Mr. Jagjivan Ram, whi bas been in charge of
some pleces of welfare legislation, would speak or this subj=c, because times without
number wa nave Qoand Ehat we have hed to sall very close to coloarable legislation in
such maars, That, Sir [ think is @ wery valid rezsen, a reason which is dictatac by
experienze, far us to put a provisior af the nature of the provizo in elause (1) o7 this
article which 1 can assLre yau, daes nat detract an iota from the federal character of this
Craft Constitution, Afear all, what s £ federal constitution? It is ona that lays <own
precisely the field where the urits arg supreme and ancther fisld where the Certra is
suprame, Where tis not possible to demarcate this cleary it has g0t to be done 0 some
other menner where the responsibilty will be precisaly indizated, and this provisc to
article 60 rmakes the constitution more fedaral than it would otherwise be, Tharafare |
think tke objaction of my honcurable Frignd, Pendit Hirday Math Kunzry, is without any
poink; it is wnthout any referance to the experience of the 1935 Act which has bzen
gained duri~g these twelve years; 't is without reference to the theory and practice of
federalism; it is without reference o the exgperience of Austrzliz a1d Canada and
therefore has got to be rejectad,

Sir, Tshall turn oy attention to the other amencrment, the oricinally imperfae:
amandrmen?, which seeks o give greater powers Lo the provinces in regard to corcurrent
subject, and practically Iimits the powers of the Centre in the sxecuiive feld to nething,
which was moved by my honourable Friend, Mr, X, T. M. Ahmad [brahim and ably
supporiec by Mr. Muhammad Iemeail and Mr. Pocker, Sir, the House will b aware thak
thage hornurabie Mambers are Fairly important paazsle, particularly Mr, Muhammadd
Ismail whao happens te bz the President of the Muslim League in India and the viriual
slucgasstr o Me Jianah. Whean ke makes g palitical staterment, it cannat be disnissad as
Being szmesthing which is 2f no walue, One of the reesons why the Government of Tndia
Act is s0 ¢ zborate, one of the reesons why such greet emzshasis on provincial sutonomy
was laid in the past, one of the reasors why we in tnis country egqreed to the Cabinst
statement of May 16, 1946, was the fact that the Muslim League wanted complets
fresdem af action in the provincas which it controlled. Sir, that drcumstance no longear
exists ow:rg to the dissectian of tne country into twe, That circumstance has now faded
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inte gbscurity, and tharafore it seems to me that my honourable Friend is sirpiy starting
the trouble f=om the baginning viz., tha agitation that previncas should hawve graatar
powers when actually thare is ne attempt to fatter the powers.of the previncas, If there
is any opposition to this Craft Constitution, itis a solitical epposition, rather than an
apposition tc any particular fazture of this Draft Constitution. My henaurable Fra el s
hava warned us that wa have a consciance, that we hawe to act according to that
comsciance. 1 may tall the henourabla Members of this Mouse that their consciance will
not ba afected in any way if thay agpprove of article 50, as it stands, that they may rest
assurad [kat there will be ne inrcads into the freadam of acticn of the provinces ard that
really no reat limitation of the execurive pawer of tha provincas is contemplated.
Provincial cpinion will be adequately reprasented in the Parliament to be; the pros and
cons of each particular piece of iegislation centampiated in this article will be aceguately
canvaessed bafore the Cenire is cranted exacutive power in ragard to any subjact which
fallz in the Concurrent List, 1 right again draw the attention of tha House to what was
mentionzd ‘n the Jeint Szlect Committee's repart n respect of the 1935 Act that they did
not contemplate that even in the matier of giving exacutive directicns under Section 126
£23, it weuld be done right aver the wishes of the provineas, because aftar all tva Centre
was nat something apart from the provinges. Even in the future the Central Legislzture
wilt only cansist of representatives of the units. In on2 Houss it will be reprasentative af
the unit l2gisizturas. In the other House it will ba reareseniative of the paople of the
upits, The Cantre can have no existerca in the future apart from te provinces ¢r units
anc why therefora suspecl tha bens fides of that legislature and say that legislature will
arant powers to the Certre in such a manner as would “etter the freedom of aclion of the
units?

Sir, on t1e ather hand, as I said once bafare, tais provise orecsely dalimits the
functions of the Centre ard the units, Thare will be ne more ambigeity, no mors blurring
of respensib lity. I feel that intinsicz!lv the article is.seunc 2nd the Hous2 will ack, T hava
no deubdt, o8 guided by the threats utterad by thesa apeeals te consciancs, the threat of
tha tetalizarian state of things to coms which my-honeurable Friends from Madras of the
Muslirn League think is going te come te pass. Sir, this article.....

B. Pocler Sahib Bahadur : Is it not a fact that whips are baing issued over such
fuaskiagns? '

~ Shri T. T. Krishnamachati : I have ne dasira to answer my nonourable Frand,
Whips may be issued, We know what s being denz, It is 2 matter of convanience. If _
soma of us do net congregate cogether and get through tha wark that is to coeme before
the House bv mutual 2greemert, T am afraid this House will have o sik for thrae or four
years, By acting togathar some of us, not exactly the membears of cre Party but 2
number of people wha act tageter are only expediting Lhe framing of this Constitution
far aur courtry. Weall, I cen concave that my honourable Friend dees nat want a
constituzion for this cauntry. If that is his idea, wall, he might abiect to the methad by
which we are carrying an the work. Sir, I think thesa allegations ara without any paint.

" The basis of the sppasiton is paitical. 1t has its arigin in tha fact that the Muslim League
naver wanted India to be 2 strong country, with & sirong govarnment. Therafore, Sir, ]
hopa tha House will distmiss &l thass vague threats and all thase allegations ard support
tha articie before it, : :

The Honourable Dr. B. R, Ambedkar {Barmbay - Genaral) : Mr. Vice-Prasident, Sir,
[ am sorry that [ cannet accant eithar of the twa zmendmants which have baen movad
to this proviso, but I shall state to the House very briafty the reasons why I am nctin a
position to accept these amendments. Before I do so, T think it is desirable that the
House should know what exactiy is the difference batween the positien as stated in the
provise and the two amandments which arg moved to that provisc. Taking the proviso as
it stands, it lays down twe propositians. The first proposition is that generally tae
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authority tc execute laws which reiate to what is caned the Cencurrent field, whatmer the
lawe is passad by the Central Lagislzturs or whether ‘tis passad by the Provincia: of Siote
Legisiatura, shall ordinariy apply to the Province cr the State. That is the first
propositizn which this proviso lays down, The second proposition which the provise 1ays
dewn is that if in any, particula- case Parlament thizks that in passing a law wiicn
relates to the Concurrent Fied the execution aught to be retained by the Cantral
Governmant, Parliamert shall have the power to do so, Therefere, the position is this;
that in 501 cases, ordinariiy, the exeiutive authority so far as the Concurrant LIst i=
concerned will rest with the units, the Provinces as w2l as the Stases. Ibis anly in
exceptional cases that the Centre may prescribe that the axacution of a Concurrent law
shall be vwith the Centre. The amendrments which have been moved are differant in their
cannataticn. Thea first armendment is tnat the Centra should ~ave nothing to de with
regard to the administration of & lew which raiates tc matters alaced In the Concurrent
field. The second amendmant which has been moved by my henourable Friend, Pandit
Kunzreu, aithough it does nat permit the Centre to take upon itself the execution af a law
passed ir the Concurrent figtd, is prepared to permit the Centre to issue directiors, with
regard to matters falling within [tams 25 and 37, to the Provircial Governmants. Tratis
the differenca betwesn the two amendments.

The first amandrmant really goss much beyvond the prasant 20s4on as et cut in the
Governmens of India Act, 1935, As honourable Members krow, even under the prasent
Governmant of India Act, 1935, il is permissible for the Central Governmeant at [zast to
issue diractions ta the Jrevinces, setiing out the method 2nd =nanner in which 2
particuiar 1aw may be caried out. The first @amendment [ say aven takes away :hat
power whizh the present Goverrmens of India Act, 1835, givaes to the Centre. ke
amendment of my honourable Sriend, Pandit Kunzru wishes te restore the position back
te what s now found in the Goverrment of India Act, 1935,

Pandit Hirday Nath Kunzru : I go a little beyend thel. Tre secend part of my
armendrens goes beyond any power which the Gavernmert of India now enjey cader the
Government of India Act, 39235, '

_The Honourabla Dr. B.R. Ambedkar: Well, that mnay be so, That I said is the
position as - understard it Now, Sir, Lwill deal with the mmajer arrendment.whick wants
to go back te a positicn where the Centre will not even have the power to issuz '
directions, and for thet porpose, it is necessary for me to go inta the history of this
particular matter. It must have heen roticed--and I say it merery, as @ mattar of fact
and without any kind of insinuation in it at all,--that a largz number of mambers wins

have spoksn in faveur of the first amendment are mostiy Muslims. One of ther, my
" Frignd Mr, Pocker, thought that it was a sacred duty of every Merber of this House to
anpose the provise. I have no dea..........

B. Packer Sahib Bahadur : T aave not said that, Sir. 1 anly said that it is e duty of
every Memnbar to act according 9 his censcence. S

The Honourabla Dr, 8. /. Ambedkar : By which [ mmean, [ suppose that avary
Mamber whe has conscience must ospose the proviss. It cennot mezan anything s,
fLavahter.

&. Poclcer Sahib Bahadur : Cartzinly not,

Tha Honourabia Dr, B, R Ambadkar : Naw, Sir, [his pezuliar phencmenan ¢f
Muslim members Being concernad i this particular proviso, &s [ said, has a history
kahind it, and [ am sorry 0 say that my honourabie Friend, Pendit Kunzru forgot
Flkngethar that histery; | nave no deust ahout it thas he is fFEmiliar with that history as 1
am mysely,
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This matter goes back to the Round Table Confarence which was held in 1530,
Everyong who is familiar with what happened in the Round Table Canference, which was
held in 1930 will remambear that the two major parkies who were sgpresented n that
Conference, namely the Muslim League and the Indian Metional Congress, found
thernselves at loggerheads on many points of constitutional 'mporiance.

One of tre points on which they found themselves at loggerheads was the quastion of
provincizl autonomy, OF course, it was realised that thera could not be complete :
provincial autonomy in 2 Constiiution which intendead to praserve the unity of India, bath
in the matter of lagislation and administration, But the Muslim Leagua took up such an
aclamant attitude an this paint that the Secretary of State had to make certain
cancessicns in order to reconcile the Muslim League to the accaptance of some sort of
responszible Govarament at the Centre. One af the things which tha ther Secratary of
State did was o introduce this clause which is contzined in Section 126 of the
Govarnmert of India Act which stated that the sutraority of the Central Government so
far as legisizlion in the concurrent fizid was concerned was to bea strictly limited ta tha
izsue of directions and it should not extend to the actual sdmimistration of the matter
itself, Tre argument was that there would nave been no objection on tha part af the
Muslim League to have the Centre administer a particuiar iaw in the concurrent field if
the Centqa) Government was rotiike!y {o be dominated by the Hindus. That was so
express’y stated, [ rermember, during the debates in the Round Table Corferencs. It is
Because the Muslim Lezgue Goverrments which came into existencs in the provirces
where the Musiims formad a majarity such as for instance in the NMorth-West Frantiar
Frovince, the Puajab, Bengal anc to some extent Assam, did not wank it in the fizld
which they thought axclusiva’y belengad to them 2y reason of their majority, that tha
Secratary of State had to make this concession. I have no doubi about it that thiz was a
concession. 1t was not an acceptance of the principle that the Cantre should bave no
authority to administer 2 law passed ir the concurrers filed, My subbmissicn therefors is
that the cosition stated in Secticn 1246 2f the Government of India Act, 1935, s rol o be
justified on principle; it is justified beczuse it was a corcassion made to the Musiims.
Tharafars, s not proper & relv upon Section 126 in drawing any support for the
argumerts which have been urgsd i~ fevour of this amendment,

Sir, that the positien stated in Section 126 of the Sovernment of India Azt was
fundamenzzlly wrong was admisted by the Secretery of State in a subsaquent legisiation
which thz Parliameant eracted iust before tha war was declared. As honourable Mambers
will remarmber, Saction 125 was suoplzmented by Section 126-A by 3 law mads oy
Farliamant just before the war was declared, Why was it that the Perliament found it
neceszary to enact Seciion 126-A Az you will remamber Section 126-A is one of tha
st draste clauses in the Government of india Act 5o far as coacurrent legisiation is
cancerned., It parmits the Central Governmant to leqisiata not only on provincial
subjects, but it permits the Central Government to teks over the edministration bath of
provincial ag well as cohcurrert subjects, That was done becsuse the Secratary of State
Fell that 2 jeast in the war period, Secticn 126 might prove itself absolutely fatal to the
administraion of the country, My submission therefore is that Section 1246-A which was
enacted for emergency surposas is apalicalle not only for an emeargency, but for
ordinary purposes and ordinary times as well, My first submission Lo the House therefore
is this: trat no argumeant that can be based an the arinciple of Section 126 can o2& walid
in these days for the circumstances which I have meantoned,

Coming to the provisd,.....

B. Poclktar Sahib Bahadur @ With your permission, Sir, may 1 juskt correst my
laarmed Friznd? This Constitution is being framed for the present Indian Union in which
there is not a single pravince in which the Muslims are in @ majority and therefore there
iz absalutely no point in saying that it is the Muslim members that are moving this
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arnzndme’s in the interesis of the Muslim League. It is & uery misleading argurment
based on a misconception of fact and the Honourabie Minister for Law Fforgets the fact
that we n ke prasent Indian Unisn, Muslims as such, are not in the l2ast to be
particelarly berefited by this amendment.

The Honourable Dr. B, R, Ambedkar ; [ was just going o say that aithough that is
a statermans of fact which [ absclutely accapt, my complaint is that the Muslim members
have not vl given up the philasopay of the Muslim League which they cught to. They
ara repzaling argumsants which were valid when the Muslim Lezgue was tharz arc the
Muslirn Brovinces were there, Thay Raus no validisy now. [ canrat understand why the
Muslims are repeating them (Interruption,

Mr. Yice-Prasident 1 Ordzr, ordar,

The Honourahie Dr. B. R. Ambedkar ! [ was saying that therg is no subsiance in
tha arqumeant that we are departing from the provisian contaired in Section 124 o the
Gavarnmrent of India Act. As I said, that section was nat based upan any princip’z &t all.

In suaport af the proviso, [ weould like to say twa things. First, there is ampls
precedans far the nroposition anshsinsd 50 to 53y in this proviss, My honourakls riend
M, T. T, <-ishnamachar has dealt at some lergth with the positior as itis found is
varicus countries which have a fedaral Constitution. I shall nat therefore iabour that
point agzin, But I wauld just like to make one raferancs fo the Australian Carstitetion. In
the Australian Constitution we have also what is called a concurrers figld of legis:Etion,
Under the Australian Canstitution it is open to the Commanwealzh Parliament in making
any law i~ the concurrant field to faks upon itself the authcority to administer. T shall just
gucte onz zhort paragrash from 2 well known boox callad " Laglslative and Exsculiva
Power in Sustrzlia" by @ great lawysr Mr. Wyres, This s what he says:

"Lastly, tharas are Commorwealzh Statutes, Lefroy states that sxecutive piwer is
derived fram legislative power unless thare be soma restraining anactment, This
propostion is rue, It seems, in Canada, whars the dauble erumeration commits to sach
Gaovernment excluzive legislative powers, but is net appliczkle in &ustralia, Wheara the
lagisiative sower of the Commeonwaalth is exclusive--e.g., in the case of deferca--the _
axacutive cower in relation to the subject of the grant inheres in the Cemmoarwaallh, but
in raspect of concurrent powers, the executive function rematas with the States until the
Commonwaalth legistative powar is ax=rcised.”

Whict rmeans that in the cancurrent feld, the exacutive authority remaing with the
Skates so lang as the Commorweaith has net exarc sed the power of making laws which
it had, The momant it doas the exzzution of that law is auiomsatically transferred L€ the
Cemmaorwaalth. Therefore, compazing the positicn as set cut in the proviso with the
position as it is found in Australia, [ sehmit that we are not making any wislert daparture
fram any federal principle that are may like o quote, Now, Si-, my second submission is
that there is ample justification for 2 proviso of this sart, which parmits the Cantre in any
partizular =ase to take upon itself the acministration of certain laws in the Conturrent
list, Lat me give one or twoillostrations, The Canstituant Assembly has passad erticle
11, which a»olishes untouchability, It also permits Parliament to pass approgriats
legizlaticn to miake the abeolition of unzouchability s reality, Supposing the Centrz makes

. a law prascribing a certain penalty, tertain prasesulion for obsiructicn caused to the
urtauchatklas in the exercising of their cvic rights, Supnosiag a lzw like that was made,
and supaoesing thatin any particoiar orovince the se~timert in favour of the gbaolizian of
untouchaiiity is net as ganuine and as intense nor is the Governrmenl interested in
seeing that the untouchables heve all the civic rights which tne Constituticn guarartees,
is it lagizal, is it falr thal the Centre on o which so mach respansibilily has been gast by
the Constitution in the matter of untcuchability, should merely pass a law and st with



folded hands, waiting and watching as to what the Provincial Governments are daing in
the rnattar of exacuting 2/l those particular laws? As everyore will rémember, the
-execution of such a law might reguirs the establishing of additional police, special
machinery for taking dewn, if t~e offence was made cognizable, for prosecution and for
féﬂl costs of administrative matters without which the law couls not be made good,
Showld rot the Centre which enacts a law of this chatacter have the authority to execute
it? I would like to know if there is anybody who can say that on a matter of such vital
importance, the Canlre should do nothing mere than enact & law,

Let me give you another illustration. We hawve get in this ctuntry the practice of chitd
marrage against which thara kas beaan so.much sentiment and so much outory. Laws
have been passed by the Centra, They are left to be executed by the provincas. We all
know whet the effect has been 25 & result of this dichotomy between legislative authority
resting in £n2 Govarnment and executive authority rasting in the other. [ undersiand
(and I thinlk my friand Pandit Bharagave who has been such 2 staunch supparter oF this
matter has been stating always in this House) that notwithstanding the legislaticn, child
marriages are as rampant 45 thay wera. 3 it not desirable that the Centre which is so
fmuch interested in putting down these evils shauld have scme autharity for executing
laws of this character? Should it mere’y allow the provinces the liberty to do what they
liked with the legislation mace by Parliameant with such intensity of feeling and such keen
desire of puiting it into eifect? Take, for Nstance, enolher case--Fectory Legislation, ]
can remember very well when I was the Labour Membaer &f the Government of India
cases afrer cases in which it was regorted that no Frovincial Governrment or at least a
gocd many of tham were not preparad to establish Factery Inspectors and to apooint
them in order to sea that the Factory Laws were properly executed. Is it desirabie that
the labour iagizlations of the Cartral Covarnment should be mere aaper legisfations with
mo, effect given to them? How can efact be given to them unless the Centre has oot
some authority to make goof the administraticn of laws wiich it makes? [ tharaefore
submit that having regard fo tre cases which I have sited--ard I kave no doubt
hongourable Mambers wiil rermermber many more cases after their own experiencze--that a
large pa~ of legisiation which the Cantre makes in the corcurrent flad remains mergky a
paper legislation, for the simpie reascn that the Cenire Cannot exesute ifs own aws, [
thini ik 15 & orying sikuation which ougnt to be rectified which the provise seeks ko do.

 Thereg is one other po'nt whigh T would like to mention ard it is this. Really spsaking,
the Provingial Governmant scught to welzome this p-oviso tecause, there is a certain
sort of financizl anomaly in the axisting position. For the Centre to make laws and |eave
te provingas the administ-atiaors maars imposing cartain financal burdens on tre
provinges which is involved in the amployment of the machinery for the carrying ocut of
those laws. When the Centre takes uptr itself the responsibility of the executing of those
laws, to tna: extent the orovinces are relieved of any fnancial burdan and I shou!d have
thought from that point of view this proviso should be a we come additional relief which
EMe provinces seek so badhy I therafore submit, Sir, thag for the reasons 1 have given,
the proviso contains a principle which this House weuld do well te endarse, (Chesrs).

Mr, Vice-Prasident @ I shal! now put the amendments to vota,
The question is:

"Thal w th raference to amendment Mo L2589 of e st al Amentmeants, .nosob-czuss (2 of clause (17 of artiele
£0, hetweesn S7e words 'Parliarmert has' and the word ‘sowsr', the ward ‘excusive’ 28 irse-ted.”

The amendment was negativad.

M. Vice-President : The question is:
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“Trok wer s reforence o erandment Mo, 2252 afe- clauss (L) of 2-6c'e 62, the waords 'or m 2ny faw mad= by
FPaniaman:' bz Jelepod,”
The armeadmeant was negatived,
Hr. Vice-Prasident : The questicn is:
"Thal i roferance ba amendment Me. 1283 2fte- cleuse (20 of atticie B0 R olowing clause. be insarkes,

"Za)] any power of Parfamentto make lzbes Fra Steke wity respect o2 any mallzr szecfied in entries 23 ko 37 of the
Carcur-ent List shail neludo power ta malks l2vs 35 respects a Stale zonfiesring pawsrs and impes.ng £atizg, or
autharizing thro senforing of zowers and Bag imposition of duties _2on tre Goveramdn: of India oo oficers and
autharities o ohe Gavernrent of imdia a2 ~espects that matber, ~oowithssandicg Ehzt it 5 ane with resgesy Lo wiudh the
Legiclanurs o7 the State aiss kes pawer Lo make aws,” "

Tre amandment was nzgatived.
Mr, Vice-President : The cuestion st
"Thzt the prouiss b c:a..lsé (2] of artic.e &0 3= daleted,”
T~e amandment was nagstived.
Mr. Vice-Prasident : The cuestion is:
"That gric e 60 stenc part of the Conzkitukion,
The motion was adopted.

Article 60 was addad to the Constisutisa.

-
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JE::::-r[:u:-r:.-lte settlements in the United States -

‘The criminalisation of American business

Companies must be punished when they do wi-nng, but the legal system has become an
-extortion racket

Aug 30th 2014 | From the print edition
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HO runs the world’s most Jucrative shakedown operation? The Sieilian mafia? The People’s

reration Army in China? The Kleptocracy in the Rremlin? If you are a big business, all these are leas
\sping than America’s regulatory system. The formula is simple: find a Jlarge company that may (or
Ly not) have done something wrong; threaten its managers with commereial ruin, preferably with
minal charges; force them to use their sbareholders’ Money to pay an enormouns fine io drop the
.Lges in a secret settlement {so nohn::djr can check the details). Then repeat with another large
npany.

- aIngunts are mind-boggling. So far this year, Bank of Americy, J FMorgan Chase, Citigroup,
dman Sachs and other banks have coughed up close to $50 hillion for supposedly misleading
stors In mortgage-backed bonds. BNP Paribas is paying $9 billion over hreaches of American




" sanctions against Sudan and Yran. Credit SuxsseL:{I?Bg Barclays and others have settled for billions
more, over various accnsations. And that is just the financial institutions. Add BP's $13 hillion in
settiem ents since the Deepwater Horizon oil spill, Toyota's $1.2 billion settlement pver alleged faults in
somie cars, and many more,

" In mary cases, the companies deserved some form of punishment: ENP Paribas disgustingly abetted

- genoeide, American banks fleeced custoners with foxic investments and BP despoiled the Gulf of
Mexico. But justice should not be based on extortion behind closed doors. The Inereasing
criminalisation of corporate behavionr in America is bad for the rule of law and for capitalism (see
article (hitp: ffwww economist.com/news/briefing /216141 01- -Corporate-america-finding-it-ever-
harder-stay-right-side-law-mammoth- -guilt) ),

No soul, no body? No problem

Until just over a century ago, the idea that a company could be a criminal was alien to American law.
The prevailing assumption was, as Edward Thurlow, an 18th-century Lord Chancellor of ¥ngland,
had put it, that eorporations had neither bodies o be punished nor souls to be condemmned, and thus
were incapable of being “guilty”. But a case against a railway in 1600, for disobeying price controls,
established the principle that companies were responsible for their em ployees’ actions, and America
now has several hundred thousand rules that carry somle form of criminal penalty, Meanwhile, ever
since the 1960s, civil “class-action suits” have taught managers the wisdom of secking rapid, discreet
setilements to avoid long, expensive and embarrassing trials.

The drawbacks of America’s civil tort system are well known. What is new is the way that regulators
and prosecutors are in effect conducting closed-door trials. For all the talk of public-spiritedness, the
agencies that pocket the fines have become profit centres: Rhode Istand’s bureaucrats have been ona
spending spree courtesy of a $500m payout by Google, while New York's govemor and attorney-
seneral have squabbled aver a $613m settlement from J PMorgan. And their power far exceeds that of
izl lawyers. Not only aie regulators in effect judge and j Jury as well as plaintiff in the cases they
ring; they can also use the threat of the criminal law.

“inancial firms rarely survive being indicted on criminal charges. Pew want to g0 the way of Drexel
Surnham Lambert or E.F. Huttor. For their managers, the threat of personal criminal charges is
areer-ending ruin. Unsurprisingly, it is easier to empty their shareholders’ wallets. To anyone who
sks, “Surely these big firms wouldn't pay out if they knew they were innocent?”, the answer is: oddly
nough, they might.

criiaps the most destructive part of it all is the secrecy and opacity. The public never finds gut the full
icts of the case, nor discovers which specific people—with souls and bodies—were to hlame. Since the
ases never go to court, precedent is not established, so it is unclear what exaetly is itlegal. That enables
rture shakedowns, but hurts the rule of law and imposes enormous costs. Nor is it clear how the
2gtlatory booty is being carved up. Andrew Cuorno, the governor of New York, who is uyp for re-
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election, reportedly intervened to increase the state coffers’ share of BNP’s settlement by $1 billion,
[threatening to wield his powers to withdraw the French bank’s Heence to operate on Wall Street. Why
a state government should get any share at all of a French firm’s fine for defying the federal
rovernment’s foreign policy is not clear,

T see von in court—in another life

The hest thing would be for at least some of these cases to go to proper triak then a few of the facts
wollld spill out. That is hardly in the interests of the regulators or their managerial prey, but
shareholders at least should push for that. Two senators, Elizabeth Warren and Tom Coburn, have put
‘orward a bill i make the terms of such settlements public, which would be a start, Prosecutors and
regulators should also be required to publish the reasons why, given the gravity of their initial
accusations, they did not take the m atter all the way to court.

In the longer term, two changes are needed to the legal system ., The first is a much clearer division
between the civil and criminal law when it comes to companies. Most cases of corporate malfeasance
wre to do with money and belong in civil courts. If in the course of those cases it emerges that
ndividnal managers have broken the criminal law, they can be charged.

[he second is a severe pruning of the legal system. When America was founded, there were only three
specified federal crimes—treason, counterfeiting and piracy. Now there are tog many to count. In the
nost recent estimate, in the early 1990s, a law professor reckoned there were perhaps 300.000
egulatory statiutes carrying criminal penalties—a number that can only have grown since then. For
inancial firms especially, there are now so many laws, and they are so complex (witness the
aousands of pages of new rules resulting from the Dodd-Frank reforms), that enforcing them is
ecoming discretionary. '

“his undermines the pfedictabﬂjt}f and claiity that serve as the foundations for the rule ¢f law, and
igks the prospect of a selective—and potentially corrupt—system of justice in which evervbody is guilty
f something and punishment is determined by political deals . America can hardly tet-tut at the way
‘hina’s justice system applies the law to companies in such an arhitrary manner when at times it
eems almost as bad itself.

Fronithe print edition: Leaders
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COMPARATIVE STATEMENT OF THE CENTRAL ACTS RECOMMNEDED FOR
REPEAL BY THE 20'" LAW COMMISSION IN ITS 248™ REPORT (12"
SEPTEMBER, 2014) AND 249™ REPORT (13" OCTOBER, 2014) VIS-A-VIS
P.C.JAIN COMMISSIONS (1998) RECOMMENDATION AND THE COMPENDIUM
OF 101 LAWS TO BE REPELAED ISSUED BY THE CENTRE FOR CIVIL

SOCIETY ON 2°° OCTOBER, 2014,

of 1869) i

{8LNo. | Laws recommended for repeal in Chapter 4 of the 248th Report of the Twentisth Law
: Commission
1. The Bengal Districts Act, 1836 | This Act was recommended for repeal by the PC Jain
(21 of 1836) Commission Report {Appendix A-5, 5 No. [0}
A The Rengal Bonded Warehouse | This Act was recommended for repeal by the PC Jain
Association  Act 1338 (5 of | Commission Report (Appendix A-5, S[ Neo. 7).
1838}
3 The Benga! Bonded Warehouse | This Act was recommended for repeal by the PC Jaim
Asseciation  Act 1854 (5 of | Commission Report (Appendix A-3, 51 No.3).
1§54) |
4. The Forfeited Deposits | The Centre for Civil Soeiety at S No. 1 of its
Act 1850 {25 of 1850) compendium of 100 laws to be repcaled imfer alic
' sugzested for repeal of this Act. |
5. The Sheriffs” Fees Act,[852 (8 : The Centre for Civil Soelery at Sl No. 2 of its
of 1857) icnmpendium of 100 laws to be repealed imer alin
- suggested for repeal of this Aet,
6. The Sonthal Parganas Act,1855 @ This Act was recommended i repeal by the PC Jain
{37 of 1855) _ ommission Report (Appemdix A-3, 5], Wo.94).
7. The Sonthal Parganas Aet, 1857 | This Act was recommended for repeal by the PC Jain
(10 of 1857) Commission Report (Appendix A-3, Sl Nop 95).
;8 The Oricnta! (ag Company | This Aet was recommended fur repeal by the PC Jain |
Aet 1857 {5 of 1837} Commission Report {Appendix A-1, 31 No.Z8).

9. The Ortental Gas | This Act was recommended for repeal by the PC fain
o Company, 1867 (11 of 1367) Corunission Report (Appendix A-1, 5L No.29). '
10. The Madras Uncovenanted | This Act was recommended for repeal by the PC Jain
Officers’ Act, 857 (7 of 1837} | Commission Report (Appendix A-5, 51 No.65).

11. The Howrah Offences Act, 1857 | This Act was recommended for repeal by the PLC Jain
(21 of 1857 ~ Cormizsinn Report (Appendix A-5, S1. No.48),

D12, The Calgufta Pilots Act, 1859
(12 of 1855} :
13 The Gaovernment Seal Act, 1862
(3 of 1862) |
X The Waste-Lands {Claims) | This Act was recommended for repeal by the PC Jain .
. Acl, 1863 (23 of [861) ; Commission Report (Appendix A-5, 5L No. 10T). N
15, The Oudh  Sub-Settlement | The Centre for Civil Soclety at Sl No. 8 of its
Aet,1 866 {26 of 1866) compendium of 100 laws to be repealed fnrer alic
sugpested for repeal of this Act,
1€. The Converts’ Marriage | This Act was recommended for review by the PC Jain
Dissolution Act 1866 (21 of | Commission Report (Appendix-T, SL Na.12).
| 866) i
17. The Sarais Act,1867 (22 of | This Act was recommended for repeal by the PC Jain
1867) Commissian Report {Appendix A-5, 51 No.83).
13, The Ganges Tolls Act,1867 (1 | This Act was recommended for repeal by the PO Jain .
of 1867} Commission Repori {Appendix A-1, 51 No.24). B
19. The Credh Estates Aet 1869 (1 | The Centre for Civil Society at Sl No. ¢ of its

compendium of 100 laws (o be repealed inter alio
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suggested for repeal of this Act,

Protection Act,1912 {8 of 1912)

20 The ©udh Talugdars’ Relief | The Cenme for Civil Society at SI. Noo 10 of its
| Act 18370{24 of 1870} compendium of 100 laws to be repealed frer afia
j susrested for repeal of this Act, :
21, The Dehra Dun Act, 1871 {21 of
1871}
22, . The Punjab Laws Act,1872 (4 . This Act was recommiended for repeal by the PC Jain
ol 1872 { Commission Report {Appendix A-5, §1. No.111).
23. | The Foreign Recruiting | This Act was recommended for repeal by the PC Jain
tAct, 1874 (4 of 1874) ! Commission Report (Appendix A-1, 81 No.85}1
24. The Laws Local Extent ! Thiz Act wus recommended for repeal by the PC lJain
L Aot TR7A (15 of 1874} - Commission Report (Appendix A-1, $1. No.48).
25 The Central Provinces Laws - This Act was recommended for repcal by the PC Jain
Act, 1875 (20 of 1875) Comunission Report (Appendix A-1, 51 Nao. 1113
el The Qudh Laws Act,1876 (18 The Centre for Civil Seciety at 5L No. |3 of its
of 1876) compendium of 100 laws to be repealed mter alia
: suggested for repeal of this Act.
27 Tae Dramatic  Performances | The Centre for Civil Society at 8L No. 98 of its
Act, 1876 (19 of L876) | compendium of 100 laws to be repealed fnter olia
i suggested for repeal of this Act,
Z8, The Elephants® FPressivation i The Centre for Civil Socisty at S1. Ne.o 15 of its
Act, 1879 (6 of 1879) : compendium of 100 laws to be repealed fneer alia
. sugaested for repeal of this Act,
29, The Dekkhan Agriculturists’ | This Act was recommended for repeal by the PC Jain -
Reiief Act, 1879 Act, 17 of 1878  Commission Report (Appendix A-5, 51 No.40}).
30 The Raipur and Khatra Laws :
Act 1879 (15 of 1E7D) :
31, The Fort William Act, 1881 (13 This Act was recommended for repeal by the PC Jain
of 1881} * Commission Report (Appendix A-5, 51 No.£3). :
32, The  Agriculurists’ Loans This Act was recomnmended for repeal by the PC Jain
B Act, 1884 (12 of 1884) Commission Report { Appendix A-3, S1. Ne.1). :
EET The Births, Deaths and This Act was recommended for repeal by the PC Jain -
Marriages Registration - Comimission Reporl (Appandix A-3, Sl No.23).
Act ] 886 (G of 1886}
34, The King of Qudh’s Estate This Act was recommended for repeal by the PC Jain
Act, 1887 (19 of 1887) Commission Report (Appendix A-5, 51 No, 103
35, The King of  Oudh’s This Act was recommended for repeal by the PC Jain
i Estate 18333 {14 of 1888} Comumission Repert (Appandix A-5, S Ne. 104}
36, ! The United Provinces Act, 1890 -
_i (20 of 1890} .
LN “The  Reformetory  Sehools The Centre for Civil Scciety at $1. No. 18 of its.
P ACLIRYT (R of 1897} - ecompendium of 100 laws to be repealed farer afia |
j - sugeasted for repeal of this Act, :
3E. "The Live-stock Lmportation | This Act was recommended for repeal by the PC Jain -
- Act, 1598 (9 of 1898) " Commission Repart {Appendix A-1, S]. No.[).
39. The Prevention of Scditious ; The Centre for Civil Soeciety ut Sl No. %9 of its
Meetings Act, 1911 {10 of 1911} | eompendium of 100 laws to be repealed inter alia
_suggested for repeal of this Act,
40, . The Bengal, Bhar and Orissa - This Act was recommended for repeal by the PC Jain |
“and Assam Laws Act,1912 {7 Commission Report (Appendis A-5, 5L No.6). |
of 1912} '
41. The Wild Birds and Arnimals The Certre for Civil Soviety at SL Noo 19 of its.

" compendium of 100 laws tu be repealed inver olia’

sugrgested for repeal of this Act,
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42, The Destructive Insects  and
Pasts Act, 1914 (2 of 15914
43, The King of Cudh’s Estate | This Act was recommended for repeal by the PC Jain !
Validation Act, 1917 (12 of | Commission Report {(Appendix A-3, 5[ No. 105} ;
1817
44, The Police (Incitement to | The Cenwre for Civil Sociery at Sl Neo 83 of its
Disaflection) Act,[922 (22 of | compendium of |00 laws to be repesled inier alia
[922) i suggested for repeal of this Act.
43, The Sherifl of Caleutta {Fower . This Act was recommended [or repeal by the PC Jain
of Custody) Act,1931 { 20 of ; Commission Report (Appendix A-3, SL No.B0).
19317
46. The Public Suits Validation | This Act was recommended for repeal by the PC Jain
Act 1932 (11 of 1932) Commission Report (Appendix A-5, 51 No 82).
47 The Bengal Suppression of | This Act was recommended for repeal by the PC Jain -
i Terrorist Outrages | Commission Report (Appendix A-5, 51 Ne 18}
(Supplementary’ Act, 1932 (24
of 1932)
48 The Children (Pledging of | The Centre for Civil Society at 5L Ne. 55 of its
Laboury Act, 1933 (2 of 1933) compendium of 00 laws to be repealed mrer aliv
sugzested for repeal of this Act
44 The Aszsam Criminal Law | The Centre for Civil Society at SL MNe. 23 of s
' Amendment  (Supplementary) | compendium of 100 laws to be repealed imter alin
Act, 1934 (27 of 1934) sugeested for repeal of this Act.
50 The  Bamgalore  Mamiages | This Act was recommended [or repeal by the PC Jain
Validating  Aet, (936 (16 of | Commission Report {Appendix A-T, S1. No.147).
. 1834)
= The Berar Laws Act.1941 (4 of | This Act was recommended 1o be repealed by the Law
15413 Commission in itz 148" Report,
52, The Railways {TLocal
Authorities™ Taxation) Act, 1941
(35 of 1941}
53. The War Injuries -
{(Compensation Instrance)
Act, 1043 (23 of [943)
4, The Junagadh Admimisitation | This Act was reconunended for repeal by the PC Jain
(Property) Act. 1948 {26 of | Conunission Report { Appendix A-5, Sk No.52).
1948)
35, The Centinnance of Legal . This Act was recommended for repeal by the PC Jain
Proceedings Act,1948 (38 of | Commission Repart (Appendix A-1, SL Ne.26).
| 1948)
' Law Commission alse recommended for its repeal in s
06" Repert.
36, The Mangrol and Manavadar | This Act was recommended for repeal by the PC Jain
{Administration of Property) | Comunission Report {Appendix A-5, 5F No.&a).
Act, 1949 (2 of 1949) '
57 The Delhi Hotels (Contrel of ) The Cenire for Civil Society at SL Mo, 71 of its
Accommaodsation) Act,I194% (24 | compendivm of 100 laws to be repealed fmrer afia
, of 1549} suggested forrepeal of this Act. Altention is alsa drawn 1o
' the fact that a Bill to repeal the said Aer is pending in the
Rajva Sabha. i
38, The Companies (Denations to | This Act was recommended {0 be repealed by the Law
Wational Fundsy Aet,1951 (54 | Comimission in its 15%th Report. .
of 1951)
59, The  Indian  Independence | The Centre For Civil Seciety at Sl MNo. 30 of its!
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Pakistan Courls
Preceedings) Act, 1952 (9 of
1952}

suggested for repeal of this Act.

(Pending | compendium of 100 laws to be repealed imter alia

&,

Tle Chandermnagere (MWergar)

LA 1954 (36 nf 1954)

This Act was recommendsd [or repeal by the
Coinmission Beport (Appendix B, SLNe.[1).

FC Jain

6.

The Nawspaper (Price and

Pagey Act, 1956 (45 of 1956)

suggested [or repeal of this Act.

The Centre [or Civil Society at 8L Neo. 101 of its
compendium of 100 laws to be repenled mier alia

The MNewspaper (Price and
Page) Continganee  Act 1981
{36 of 1561}

BC Taim

63,

The Young Persons {(Hamful
Publicatians) Act. 1956 (93 of
1534)

This Act was recommended for repeal by the
Cemmission Report { Appandiz A-1, 851 No.19),

B

The Women's and Children’s
Institutions fLicensing)
AeL 1956 (1035 of 18546)

The Grisse  Weighis  and
Measuras  (Delba

Act, 1958 (57 of 1958)

Repeal; !

i This Act was recommendsd for repeal by the
Commission Report {Appendix 4-5, 81 No.73).

PC Jain

The Travancore-Cochin

Vehicles Taxation (Amendment :
and Validation} Actk, 1959 (42 of ;

959

This Act was recommmended for repeal by the

Commission Report (Appendix A-1, 81. No.185).

P Jain

The Mahendra Pratap Singh
Estates (Repral) Act 1560 (48
of 19403

This Act was tecommendsd for repeal by the

Commission Report (Appendixz A-3, 51 Na.194).

PC Iain

68,

The Land Acquisition
(Amendment) Act,1962 (31 of
[962)

This Ast was recommended for repeal by the
Comumisston Report (Appendix A-1, 51 No.66).

PO Jaim |

&9,

The Land Acquisition
(Amendment znd Validation)

Ace 1967 (13 of 1967}

This Act was recommanded for repeal by tha
Commission Report (Appendix A-1, 8. No.s7).

PC Jain

.

~The Delhi and Ajmer Remt

Control (Nasirabad Cantonment
Repeal) Act, [968 (4% of 1968)

This Act was recommended for repzal by the

Commission Report {Appendix A-1, 8. No.133).

B Jain

; The Parliamentary Proceedings

P (Pratection of

Publication)
Repeal Act, [976 (28 of 1974)

This Act was recommended for repeal by the
Commissian Report {Appendix A-1, 51 Xo.70).

BC Jain

The Shipping Development
Fund Commitee (Abolition)

. Ac,1986 (66 of 1986)

| This Act was recommended for repezal by the
- Commissinn Report (Appendix A-1, Bl No. 120

PC Jain

5L No,
of 249"
Report

Laws recommendcd for repeal in the 245th Report

1. The

act, Act 10 of

1836

Bengal - This Aet has also been recommended for repeal by the PC
Indisc Contracts Jain Commission Repart (Appendix A-5, Bl Mo 137

4.

2. Madras FPuohlic
Property
{Malversation)
Act, Act M of

1837

This Act has also been recommendsd for repeal by the PC |
Jain Commission Repart {(Appendix A-5, 51, No.62).




75,
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Madras Rent and

Revenue Sales :

Act, Act Taf 1839

This Aet has also been recommended for repeal by the PC .
Jain Commission Repert {Appendix A-5, S1. Ne.63 ).

Bengal Land
Revenue Sales
Act, Act 12 of
1841

This Aect has alsn been recommended for repeal by the PO
Jain Commission Repott (Appendix A-5, 51, No 13},

Revenue,
Bombay, Act 13

“of 1842

: It was mentinned in the report that the said Act bas alsn |

been recommended for repeal by the PC Jain
Commission Report (Appendix A-3), but the same was
not recommended by the PC Jain Commission.

TE.

Revenue
Commissicners,
Bomhbay, Act 17
of 1842

Thiz Act has alse been reeommended for repeal by the PC
Tain Commission Report { Appendix A-5, SI. No.§6).

79.

Sales of Lynd for
Revenoe Arrears,
Act 1 pf 1845

This Act has also been recommended for repeal by the PC
Fain Commission Repert {Appendix A-3, 81 Neo. 8T

an.

Boundary-marks,
Boembay, Act 3 of

| 1846

This Act has alse been recommended for repeat by the PO
dain Cominissicn Reporl {Appeadix A-5, 51 No.28).

81,

Bengal  Alluvicn
and Diluvion Act,
Act 9 of 1847

This Act has alse been recommended for repeal by the PC
Jain Commission Repert {Appendix A-5, SL Nun.5).

32

Madras Revenuse
Commissioner
Act, Act 10 nf
1549

This Act has alsa been recommended for repeal by the PC
Jatn Cammissien Report (Appendix A-5, 51 Ne.sd),

HE

11,

| Caleutia Tand

Revepue Act, Act
23 of 1830

This Act has alsm been recommended for repeal by the PO
Jain Commission Report {Appendix A-5, SI. No.31),

.84

12.

Improvemnent  in
Towns Act, Aet
26 of 1850

This Act has alse been recommended for repeal by the PC
Jain Commission Repeort {Appendix A-5, 8. Ne. 49).

85,

13,

Madrasg City
Land Revenue
Aet, Act 12 of

. 1851

Thiz Act has also been recommended for repeal by the PC
Jain Commissien Repert (Appendix A-5, S1. No.37).

B6.

14,

Bombay Rent-
free Estntes Act,
Act 11 of 1852

Thiz Act has also been recommended for repeal by the PC
Jain Commission Repart (Appendix A-5, S[. No.26),

15.

Rent Recovery
Act, Act 6 of 1853

This Act has also been recommended for repeal by the PC
Jain Commission Report {Appendix A-1, 81, Nuo.74].

§a.

16.

Shore  Nuisances
{Bambay and
Kolaba) Act, Act
11 of 1853

This Act has aiso been recommended for repeal by the PC
fain Commission Repert (Appendix A-5, 8L No.91).

g9,

Police {Agra) Act,
Act 16 of 1854

This Aet has alse been recommended for repeal by the PC
Jain Commission Report {Appendix A-5, 1. Nn.79).

- 90

18.

Bengal
Embankment
Act, Act 32 of
1835

This Act has aise been recommended for repeal by the PC
Jain Cnmemission Repori (Appendix A-5, 5L Na. [,

o1,

13,

Calcutta Land

This Act has also been recommended for repeai by the PO
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Revenue Act, Act

Jdm Commission Report (Appendix A-5, 51 Na.31).

Istates Ael, Aci 6

ot 187R

| 15 af 1856
o2, 20h. | Bengal This Act has also been recommended for repeal by the PO
Chaukidari  Act, | Jain Commission Repost (Appendix A-5, S1. MNa.0y.
Act 20 of 1856
93, 21 Tohacco Duty | This Act ltas also been recommended for repeal by the PC
{Town of | Jain Cominission Report {Appendix A-5, 8. No.58).
Bombay} Act, Act
4 of 18587
94 22, | Madras This Azt has also been recommended far repeal by the PC
Compulsory : Jain Commissien Report (Appendix A-5, 81 No.39).
Labour Act, Act I,
of 1858
93, 23.  Bengal Ghatwali | This Act has also becn recoranended for repeal by the PC
Lands Act, Act 5 | Jain Conunission Report (Appendix A-5, 51 No.1Z).
of 185%
96. 24. | Bengal Rent Act, | This Act has also been recommended for repeal by the PO |
Act 10 of 1835 Tain Commission Repaort (Appendix A-5, 51. No.18).
a7, 25. | Bengal Land | This Act has alse been recommended for repeal by the PC
Revenue Sales Jain Commission Report (Appendix A-3, 5l No.16)
Act, Act 11 of!
P 1859
8. 76, Madras  District | This Act has also been recommended for repeal by the PC
Police Act, Act 24 | Jain Commission Report [(Appendix A-5, 81, No60).
of 1859
99. 27. | Stage-Carriages | This Act has also been recommended for repeal by the PC
act, Act 16 of | Jain Commissicn Report {Appendix A-5, S1 No.96). i
1861
100. 28 | Excise  (Spirits) |
Act, Act fn of
1863
L. 29. | Partition of | This Act has also been recommended for repsal by the PC
" Revenue-paying Jain Comunission Report {Appendix A-5, 581 No.75).
- Fstates Act, Act
19 of 1563
102 30. | Coraucrs Aet, Act | This Act was also recommended for repeal by the PC Jain
4 of 1871 Commission Report (Appendix A-5, S1. No.39). :
' Law Cormission in its 206" Repurt also recomntended for
repeal of this Act and re-enactment of a new legislation.
103, 3] Bengal  Sessions | This Act has already been repealed by the Repcaling
Courts Act, Act | and Amendiog Act, 1903 (1 of 1903).
19 of 15871
{02, 32. North-Western This Act has also been recommended for repeal by the PC
Provinces Village | Jain Commission Report (Appendix A5, 51 Mo 72
and Roead TPolice
Act, Act 16 of !
15873
105, 33. | Indian Law This Act has also been recommended for repeal by the PC
Reports Act, Act ; Jain Commissinn Report (Appendix A-1, 5L Na.23).
15 of 1875
106, 34,  Chota Nagpur | This Act has also been recommended for repeal by the PC
Encumbered Tain Commission Report (Appendix A-3, 8] No.36).
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* This Act has also been recommended for repeal by the PC '

147, 35 | Bombay
Municipal . Jain Commissiort Repnrt (Appendix A-5, S1. No 25).
Debentures  Act, |
Act 15 ol 1876 !
108. 16. | Broach and Kaira | This Act was recommended for repeal by the PC Jain |
Incumbered Commission Repart (Appendix A-5, 81, No.29).
Fstutes Act, Act
14 of 1877
b 109, 37. | Hackoey The Act has also been recommended for repeal by the PC
E Carriage Act, Act | Jain Commissinn Report (Appendix A-5, S1. No.47).
! i4 of 1879
1L 38, | Legal This Act has been recommended for repeal by the PC Fain
Practitioners’ Commission Report (Appendix A-1, 51 X 0.69).
: Act, Act 18 of
: 1879
i 1L 39. | Central Pravinces | This Act was recommended for repeal by the PC Jain
Land Revenue | Commission Report (Appendix A-5, 51 Mo 34).
Act, Act 18 of
1881
112, 40. | Madras  Forest | This Act has been recommendcd for repeal by the PC Jain
(Validation) Act, | Commission Report (Appendix A-5, 81 No.61).
Act2] of 1882
113. 41,  Bikrama Singh's | This Act was recommended for repeal by the PC Jain
{ Estates Act, Act | Commission Report {Appendix A-5, 51 No.102).
10 of 1883
114, 42 Land
Improvement
i Loans Act, Act 19
of 1583 .
1E3. 43. | Punjab  Ddistrict | This Act was recommended for repeal by the PC Jain
Boards Act, Act | Commission Report (Appendix A-5, 51 No.83).
20 of 1883
The Law Commission in its 249" report has recommended |
that the Central Government should write to the State of
Punjab sceking clarification en whether this Act is still in
use.
L1é. 44, | Punjab Tcnancy | Thiz Act was recommended for repea! by the PC Jain -
Act, Ac¢t 16 of | Commission Report (Appendix A-5, 81 No.113). :
' 1887
The Law Commission in its 249" report has recommended
that the Central Government should write to the Stae of
Pumnjab seeking clarificalion on whether this Act is still in
Use.
17, 45, . Punjahb Land | This Ac¢l was recommended for repeal by the PC Fain
Revenue Act, Act | Commission Report (Appendix A-5, 51 No.110).
17 of 1887
The Law Commission in its 249 report has recommended
thay the Central Government should write to the Staw of
Punjab seeking clarification on whether this Act is stll in
LLEE.
118. 46, | Police Act, Acl 3 | This Act was rccomunended for repeal by the FC Jair |
of 1588 Commission Report {Appendix A-5, 51 No.77).
119, 47. | City of Bombay | This Act was racommended for repeal by the PC Jain
Municipzal Commission Reptt {Appendix A-5, 51 No.37)
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{Supplementary)

O rissa and Assam

Act, Act 12 af
1888
124h 48. | Excise {Mal: | This Act has alsv been recommended for repeal by the PC
Liquars) Ast, Act | Jain Commissian Report (Appendix A-1, 1. No.537).
13 of 1390
121. 49, | Easements This Act has also been recommended for repeal by the PC
(Extending} Aect, | Jain Commissian Report (Appendix A-1, 51 No.84}.
Act 8 of 1801
122. 5¢. | Murshidabad : Recommended © be removed from the list of Acts in foree
Aet, Aet 15 af ias this Act has been repealed by the West Bengal
1891 : Murshidabad Estate (Trust) Act, 1963
123. 3t. | Marriages "This Aet was recommended far repeal by the PC Jain
| Validation  Act, Commission Report (Appendix A-1, SL. No. 139y,
' Act 2 of 1392 '
124. 52. - Bengal Military This Aet was recommended far repeal by the PC Jain
Police Act, Aet 5 Comunission Report (Appendix A-3, 51 No.17).
of 1892
125, 53. i Government it has been recommended far repeal by PC Jain
: Managemeut af Coremission also in its Appendix A-5, S1. Neo.46,
; Private  Estates
Act, Aet 10 of
1892
126, a4, Porabhat  Estare
Act, Act 2 of 1893
127, 35, | Amending  Act, This Act was recoinmended [or repeal by the PC Jain
Act 5 of 1897 . Cammission Report (Appendix A-1, SL. No.39).
128, 36. | Indian Shart = This Act was recommended for repeal by the PC Jain
Titles Act, Act 14, Commission Report (Appendix A-1, 81, Me.62).
of 1897 i
139, 57. | Lepers Act, Act 31 This Act was recommended far repeal by the PC Jain
pf 1898 Commission Report (Appendix A-1, 81 No.5a).
130, 3% | Central Provinces | This Aet was recommended for repeal by the PC Jain
Teuaney Act, Act  Cammunission Report (Appendix A-3, Sl No.33).
11 of 1888
131, 59 | Central Pravinces This Act has also been recommended far repeal by the PC
Court af Wards | Jain Comniission Report in its Appendix A-3, 51 Na32,
Act, Act 24 of
1899
132, 60. | Amending  Ast, | This Act was recommended for repeal by the PC Jain
Aet 11 af 1901 Caminission Report (Appendix A-1. 51 No 40,
133. 61. | Indian Tramways | This Act was recommended for repeal by the PC Jain
Act, Acid pf 1902 | Commission Repart (Appendix A-3, 5] No 513
134, 62. | Amending  Ast, | This Ac was recommended [or repeal by the PC Jain
Axt 1 af 1903 Cammission Report (Appendix A-1, 51. No 413
135 63, | Indiun  Crimnal
Lzw Amendment
Acl, At 14 of
. 1908
136. 64. | Co-vperative
Societies Act, At
20f 1912
137, 65. | Bengal, Bihar aud | This Aet was recommended This Act was

far repeal by the PC Jain : recommended ta  be
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Laws Act, Act 7| Commission Report | repealed  in the Law
of 1912 {Appendix A-5, S, Nn.&). Commission in its 248"
Report (17 Interim Report)
has  recommended for
_ repeal  mentioning  the
J category as Stale
recrganisation and
extension of laws. The
. Law Commission in its
249" Report (2™ Interim
Report) azain
recommended this Act o
be repealed in consultation
with the State.
138, 6. | Delhi Laws Act, |
Act i3 of 1712 i
139, 67. | Loenl Authorities - This Act was recommended for repeal by the PC Jain
Loans Act, Act ¥ | Commission Report {Appendix A-5, 51. No.53). i
_of 1914 ]
140, 68 | Delhi Laws Act,
Act T of 1915
141. 69 | Schedulad Avreas | This Aet has 2lso been recommended for repeal by the PO
{Assimilation  of | Jain Commission Report {Appendix A-1, 51 Mo, 103).
Liaws) Act, Act 37
B | of 1951 :
142. 70 - Raibway This Act has also been cecommended for repeal by the PC .
| Campanies Jain Commission Report (Appendix A-1, SL No.71).
{Emecrgeocy
Provisions)  Act,
Act 51 0f 1951
[43. 71. | Scheduled Areas | This Ael has also been recommended for repeal by the PC
{Assimilatian  of | Jain Commission Report {Appendix A-1, 51 No 1063,
Laws} Act, Act 16
of 1953
144, 72. | Lushai Hills | This Act has also been recommcnded for review by the PC
District {Change | Jain Commiission Report (Appendix B, 81 No.19).
af Name) Act, Act -
' 18 of 1554
143, T3 | Absorbed Areas | This Act has also been recomnmmended for repeal by the PC
{Laws) Act, Act | Jain Commission Report (Appendix A-1, 51 Na.110).
20 af 1954
144 74, | Shillong (Rifle | This Aet has also been recommended for repeal by the PO
Range Umlong) | Jain Commission Report {Appendix A-1, 51 No. 107).
Cantonments '
; Asgimilation  af)
' Laws Act, Act 31
| af 1954
147, 75. | Legislative This Act has also been recommended for review by the PC
Assembly of | Jain Commission Report (Appendix B, 5[. No. 18}
Magaland
{Change in
Represeniation)
Aet, Act 61 of
1968
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148, 76. | Levy Sugar Price | The Centre for Civil Soeiety at S5l Ne 79 of ifs T
Equalisatioo compencium of 101 laws to be repealed inrer alic
Fund Act, Act 31 | suggested for repeal of this Act. ! --
of 1576 ;
149, 77 | Indian Iron anod @ The Centre for Civil Socisty at SL Ne. 44 of its’ _
Steel  Company *compendium of #01 laws fo be repealed infer alia
i (Aequisiion  of | suggested for repeal of this Act. -
!Shurea} Aet, Act
| 89 of 1976
151, Under ~ Recommended These Permanent War Time Ordinances were also beén
- Chapter for repeal of 11 recommended for repeal by the PC Jain Commission
i3 at 51| War Time | Report (Appendix A-4). -
MNos. 1 | Permanent
o it Ordinances, -
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CHAPTER I
THE EXECUTIVE

The President and Vice-President

The Presidemt of Art. 52, There shall be a President of India.

India.

Executive power Art. 53. (1) The executive power of the Union shall be
of the Union. vested in the President and shall be exercised by him either

direcily or through officers subordinate to him in accordance with
this Constitution.

(2} Without prejudice to the generality of the foregoing provision, the supreme
cormnand of the Defence Forces of the Union shall be vested in the President and
the exercise thereof shall be regulated by law.

(3) Nothing in this article shall—

{a) be deemed to transfer to the President any functions conferred by any
existing law on the Government of any State or other authority; or

{b] prevent Parliament from conferting by law functinns on authorities other
than the President.

No theory of Separation of Powers underlying the Constitution,—I. Though
Axt. 53 of our Constitation vests the executive power in the President, there is no similar provision
in the Consttution vesting the legislative and judicial powers alse in other badies Further, tiy
" mtroducing the principle of minisierial responsibility, ie, by making the fxecutve fcad (the
President or the (Governor) liable fo act on the advice of Minsters who are retponsible to the
Legislature, the Censtitution of India bas departed from the theory of Separation of Powers which
undeslies the American Constitution. Agam, there are certain provisions in the Constitntion #self
whiclh provide for the conferment of legislative powers on the fxecutve or the Judiciary and sc on.
Thas, Art, 140 provides thal Parliament may confer upen the Supreme Court the Pawer to make
rules (which is a legislative power). Asticle 357 provides thal under a Froclamation of Emeregency,
it shall be competent for Parliament to provide that the pawers of the State Legislature to make laws
shall be cxercized by the President,! ‘The power of e President to make Ordinance during reccss
of the Legislature is anether instance of legistative power in tEe hands of the Executive,

9. But though owr Constitrtioa has not sirictly adhered to the doctrine of Separation of
Powers.2 it does not follow that under our Constinstion any cigan of the CGrovernment can eicrpach
upon the constitutional powers of any other organ® or delegate its canslituional functiens Lo any
other organ or authority. A wrtien Constituion, by ils very nature, involves a disiibution of
powers, Theugh the legisladve and executive powers ave not vested by the Consfitudon in e
Legislature and the Judiciary expressly, it is clear from the different provisions of the Constitaion
that, barring specified exceptions, the power of making laws shall be exercised by Parliament and
the Legislatires of the States and power of adjudicition and interpretation of the Constitubion soull

i, Jure Dethi Laws Act, 1012, (1051) SCR 747 (833, £84, 943-45, 567} : AIR 1951 5C 332
9. fn re. Dol Laws Act, 1932, (1661} SCR 747 (835, 884, 943-45, 969 : AIR. 195} 5C 332
3. Ram famoapa Kapur, Rai Sahib v. Stale of Punjab, [1955) 2 SCR 225 {236) : ATR 1565 5C 540,

[471] .
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he exercised by the Courts, This js o consttiuboral fmst impozed by the Constitution upon the
Legislature and the Courts which they can wot, themselves, delegate to others.¢

3. But it does not constinite an encroachment on the judicial power if the Legislahrpe—

(it renders ipeffectve a judgment by changing the tasis of the judgment by changing [ww retraspeetively,—
whiclt is known az a velldating faw, % unless Art 13 [or Are. 3 stands in the wa}';ﬁ
{#i] enacks & conclusive evidener clanse,”

4. Bu® 2 Legislattire can not dirzstly nverride or declare void a judgment of court, becange thar
would be exerclsing judicial power® and ako because 3 law implies a generality or peneral
applicaton? The decision of & Particular case by a Legislature wonld have the vica of 4 Bil] of
Attainder, 10

CL (1): ‘“Executive power’,—1. Tt may not be possible to frame an exbausgve definition
of whal executive funcion means and inplics. Ordinarily, the executive POWET conugted the
residue of rovernmental fimetions that remain after legislative and judicial functions are taken
away'! subect, of comrse, to the provisions of the Constitution or of any law 12

2. The exacutive function comprizes boiy the determinatinn of the policy as well as CRLTYINg it
into executon, the injiation of legislation, the maintenance of order, the promotion of somal ang
econornic welfare, the direcdon of foreign policy; in fact, the Camying on or supervizion of the
general adnunistration of the State 12 [t includes potitical and diplomatic activities, i the TeCognition
or dererognition of 4 "Ruler’ for the purposes of Art. 366(22),15

4 By reason of Art. 298, past, it atso includes!6-/a)
the acquisitiog, hnlding and disposing of property; (¢} the

70 Art. 5% Pam 1 The Tiom

the carrying on of frading operations; fh)
making of contract for amy purpose,

) ut on prior legiilation.—1. I iz one
. This dnes not inean, hawever, that the
the Executive to
tegislation, may,
upun private rghis,
apart froemn this, it can pot
8, enfering into any trade or business, the

2. In the exercise of its executive power, thercfore, a Government may do any act provided—

(8] Itds ngt an act azgned by the Constintion to any other sutharity ar body mueh as the Legislaiire or the
Judiciary ar the Public Serviee Commission {e.g.. matters specifed in Art 338

L. Ram Feivupa Kaper, Fai Sohib v, g of Furjul, (1953 2 SOR 225 {238 - AIR PS5 SC 544, '
5. Twdere Nelve Gandly () v, Rufegrate, ATR 1475 S0 2304 (paras 138, 227; 234) - 1975 Supp. S0C 1. -
6. Ffafira Nefre Gondhi AT Rugearain, ATR, 1975 90 2005 iparas i3% 227 238 ; 1975 Supp, SCC 1: Kante v

. Manak Chend, ATR. 1570 5C aoe,

7. fudiva Nefro Gandi fSmi) v, Rufnarein, ATR, 1975 50 2990 {prras 139 207, 236} : 1975 Supp. 50C 1. 5

8. Tndira Nehrw andhi (Sme. v, Rufroreie, ATR 1075 5O 22499 {paras I; 210; 284, 2089 334y 300 S, GHIBOY - 1975
Supp, S30C 1. '

B, lfudirg Fiefiru Eandlti (5wt} v, Bojarrgin, AIR 1475 S0 2209 [paras 194; 010 B 209; 324; 326 fDg GEHO0) - 1875
Supm. S0C 1,

M indivg Nedre Gendl fomi ) v. Rujmerain, ATR 1874 o0 2289 naras 194 210; 284 209; 304, 225; G GR%90) - 1975
Supe. BCCL : '

1Y, fepantilal Amratial Shodhin v, Fong, F N, ATR 1064 50 645 (645 : 1964 {5) SCR MM Medhen Feo Setudia v. Linien
of Indis, AJR 1971 SC 530 {paras 94, 96) - (1971) 1 SCE 5. _ .

[2. Rem Jmvwse Kaper, Rai Sabis v, Seate of Furjal, (1953) 2 SCR 975 (250} - AR, 2055 5C 549,

V3. fem Jocayr Kogur, Rai Sahib v, Siaes of Pemjgd, [1955) 2 SCR 35 [238) : AIR 1955 SC Fan

id. Swtut Siock Smumey v Adss, Facsport (fficer, ATR 1967 505 1036 (78441 : 1967 (%) SCR 535

i3, Madhar Rae Scindiz v, Dning of India, ATH 1371 50 530 iprras B4, 05) - (15713 1 B¢ 85,

16, jpvsadile! dmratled Shodhan v Rarg, FA, ATR 1664 S0 il {6257 : 1054 3] SO g4,

ta Maganbhai v Lnion of Jadia, AIR 1959 5C 783 (759, 807) + (1971} 3 S0 oo

18, Mirmgd Sare v, Dhaigy of fudie, AIR 1959 Cal, 505 {575+ 03 £WN 485,

-,
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Fxeculive power of the Union  Arxt. 53 473

(#] Ttis nat cantrary to the provisions of the Constituten, 1 or of aay law.
fiii) T daes not cocroach upon or alhorwise infringe the feraf vights of an ndiviyal 20
{ivy Tt eoes nolinvolve gayment of any money g any foreign power. 2!
{¥] The pewers required far canrving out a policy are ol availible from the exisang law 22
{vi; Where the Comstinition says fhat an aci may be done only by legisiaton, eg, Asts, 10(2)-(6) 23

3. In the absence of statutory pruvisions or statiiory Rules or where such Rales are silent, it s
competent for the Government, in the exercise of its executive power, 1o make administragive
Rudes, eg, relating to condidons of service under the Govermunent, and sueh nol-stpmery Rules
stiall 10 that extent be binding on the parties 24

‘Dfficers nuhnrdina,t:e to him®.—1. Minjsters are officers suburdinate to the Tresident
thst, 53] or the Guvernor™ [Art, 154(1)], as the case may be. Hence, they are also ‘public
servants’ within the meanjug of =. 2] of the Penal Code. 2

2. It was held by the Suprerne Court in some earlior cases thar there are certatn powers which
arc vested by the Constinion in the President, apart from the executive poicer of the Uniun,
Hence, these powers can not be dclegated by the President to any other persen <r authogity, aither
under Art, 53{1)¥ [or Art 13, in the case of a Governur] ar under Ar. 258(13,%9 such as the
powers wder Arts, 123; 356; 360; 300-310; 311(2)fc), 20

But this view!! has been overruled by a lager Bench in Shawmser v. State of Punjad 2
Subsequently, the view taken in Skamser’s case®? has been incorporated in the Constitution itself, by
amending CL. (1) of Art. 74 (sze post) to lay down that the President must act according to the
advice of Ministers in the exercise of his ‘fimctons’, without specifylng anv exceptions. But the
decision taken by the Presidentthe Governor in the exercise of his mgfﬁa‘a or statutory pewer is
his own decision on his persunal satsfaction and net on the aid an advice uf the Council of
Ministers bt of course with the assistance of appropriate authnsty or officer. This exercise of pawer
iz distinct and different from those exercised formally in his name for which responsibility rests only

with his Cound) of Ministers, 32

‘In accordance with the Constitution’,—1. It s these vwords which give the Courts
an avenue for judicial review of executive action; whencver any cxerecise of such power is net in
accordance with the mandatory® provisions of the Constitutinn.? Al achons of the State or iis
authexitios and officials must be caried ust in accordance with the constiution and within the limirs

19, Kestart Lol Lokohind Reddy, M5 v, Stote gt £ & K, AR 1080 5C, < 957980 ; ATR 1980 S0 1097 . 1080 4 5C0C 1;
Ramana Dapnrass Sheity & f4.4.1, (9797 3 SO0 489; Manela Gandhi v, Laion of Tucdia, ATR 15978 3C 597 (paras 50,
B3) : {1078} } SCC 243,

A Meogandhai v. Unisn of fodie, ATE 1955 S0 783 [(7#8, 807 : (1970} & SCC Ay Seate of MLP. v Bhorat Singh Thakur,
AT LGSR SC 1170 [067 (%) 3CE 454,

21, Mapanbiai v. Liien of Indin, ATR. 1069 5C 783 (748 SOF (19700 3 SO £00

22, Magandfeer v Elaiao af Fndin, AR IBE5 30 B2 {74z, SEEA - 9T 3 ECC 400,

23, Snwwsher Singh v, Stnte of Pungnd, ATR 1074 5C 7197 - (1 4) A 3CC A3 ¢ 1574 (2) LI 465.

24, Llafen of fadin v, Prtankar, HA., ATR\284 5C [587 (para 4] ; 1554 Supp, SCC 339 : 1985 (1) BC0 237,

25, Ewperwe v Sifnatd Bomergi, ARR 1548 PO OBSE - 50 Cal. W 5 Shiv Bekadur Singh v, State af W.E., [1953) SCR 1183

{7210): AIL 1953 5C 354,

26, Skin Bnhadur Singh v, State of V.., (1953) SCR 1186 {7270 - ATR 1955 5C 304,

27, State of L . Bab Rem Upadlys, AIR 1951 SC 751 © 1961 (2] SCR 679,

2B, Japeadilal Amritint Shodhon v. Rano, RN, AIR 1964 SC 648 - 1964 {30 SC 294,

20, Sardari Lol BK v. {faiem of fndiy, AIR 1971 50 1547 (1971} 1 SCC 411 11471 (1) LIJ 315,

0. Juare of LU v Baby Rsm pedhoa, AIR 1961 5C 450 1961 (2 SO G79; Frpansilal Anpeirfal Shodhan v R, TN,
ATIL 1954 30 648 1 (984 (5 BC 194 Sordaert Laf, AF v ndon af Fadia, ATR\G7I BT 1547 (10700 1 300 411 : [55]

1V LLT 315, '

31, Sumsin Séngh v. Stats of Punynb, AIR 197 SC 2192 : (1974) 2SCC 831 : 1974 {2) LL] 465.

3%, Samsher Singh v. Stats of Punjab, AIR 1974 SC 2192 - (1974) 2 SCC 831 : 1974 (2] LT] 463 _

33, Bhuoi Nodl v, State of JSE, [1097) 2 50CC 745 (perss 24 and 251 0 AIR, 1907 501711, approving Sardear Fal .
G.I. Tapess, AR 1962 F&H 489 and Kfaa Baba v, Gaw ef A5, AIL 19836 AP 275,

34, Ruo, UNK. v. Iudirs Gondhi (Smt. ), ATR 1971 SC 1002 (parss 7, 10) : (1878] 25CC 63,

35, Rae LLNE v, hdira Dandks {8md ), AIR 1071 EC 003 {paras 7, 100 - [1971) 2 500 63,
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A74  Art. 54 Ppi V- The {Mnien

set By law, The Cowrts can determine not only the constiidenality of the law bat ako the
pyocedural sart of the adminisrative action as the part of judicial review.* The Courts must strike
devwn the unconstinztional act®” Thus, even in the exercise of a diseretionary pewer ot the grant of

a privilege or haying down a policy, the Executive act will be sirack down by the Court if it 45 ™~

violative of Are 14, being discriminatory, unreasonakle, arbilrary, mafa fide or otherwise than in the
public interest 33

2. The Head of the Departmenldesipnated officer is ulimately responsible and accountable tg
the court for the result nf the acliva done or decision taken, ™

5. OF eourse, the Judictary will not enter into “palitival questions’ or guestons which involve
‘policy’. But the Courts can not shirk their duty of interpreting the Constiastion. Hence, a question
can nnt be brushed as a political question #f it involves the Interpretation of provisions, such as Ary,
53,40 74,4 7542 77,43 @54 163,45 166,30 217,47 25343 310.511.%

4, In interpreting the provisions of the Constibition relating to the Parliaiscntary or Cabingt
system of government, the Courts can not overlook the fact that this system was borrowed fom
EnglandSt where it rests on conventions.5! Of course, where the words of aa. Asticle of sur
Constitution are clear, effect must be given to those words, regardless of the British conventions 52
But in cases where the language is not clear or thr provision is not exhanstive, the Courts must refer
to the conventions prevatent in England at the time the Constitution was framed

Extent of executive power of Uninn.—Sce under Art 73, post.

Flection of Presi- Ar{. 54, The President shall be elected by the members of
dent. an electoral collegs consisting of—

(a) the elected members of both Houses of Parliament; and
(bj the elected members of the Legislative Assemblics of the States.

M[Exglenation—In this article and in article 35, “Sltate” includes the Natignal
Capital Territory of Delhi and the Union territory of Pondicherry ]

26, Stare of Difar . Snbkasd Stagh, (1097} 4 SCC £30 (par 3y« AT 1007 5C 1330,

37, Ran, MR v, Medivn Gondhi (Sl ), ATR 1971 S0 1002 {paras 7, 10) : (1871) 2 3CC 62

35, Fagpri Dal Lokshes Reddy (M7 ;v Stare of L & K, AIR 19R) 5C, dt S-5-5980: ATR 1990 5C 1002 - [1050) 4 sC0C

. b; Ratigng Daperam S.n"mg v, LAAL, {1975) 5 SCC 480; Mencke Gandhi v, Undon of Tndia, AIR, 1978 50 57 (paras
Ga, B {1975 1 ECT M

39, Staic of Bilar v Spdkosh Sigh, (1997} 4 SO0 430 (para 3) - AIR 1907 50 2300,

A0, Raom jowsps Kaper, Rui Sabik v, State of Punjeb, (1045) 2 SCR, 215 (235 : AIR 1055 3C 3408,

41, Sumrcher Siagh v Stefe of Purgab, ATR 1974 5C 2082 - (1974) 2 50C 830 @ 1974 |:2"r| LEJ 465 Ras, L0 R v fndire
Gandhd [Smi. ), AR 157] SC 1002 fparas 7, 10) 1 (1971) 2 5CC 63; Rajapspel, KA Thire v. Karpmontdhs, M. Thinc
AIR 1971 S€ 1551 1 (1872) & SCC 733,

42, Ras, HNR v, Iodive Gandhi (S ), AIR 1971 5C 1062 {perws 7, 10) ¢ (1971) 2 5CC 63, Rajagepal, LN Thir v,
Farenenidit, M. Thire, ATR 1571 SC 1551 (1572) 4 OO 725

45, Samsher Singh v. State of Prergah, AIR 1574 5C 2182 ; (1874) 250C 831 0 1974 (2) LET 465,

44, Stz of Punjad v, Sagpr Pof Darg, TR TRG0 SC 05 ; {1965 1 SCR 473,

45 Samsker Staph v, State of Ponjnd, AIR 1974 SC 2490 ¢ (1974} 2 SCC 351 : 1874 (2) LL[ 485

46, Tomster Sinok v, Stote of Fumgnd, ATR 1974 5C 2192 : (1074} 2 SCC 831 < 14974 (%) LLF adif; Sanjeeed Maldn, A, v Jlakr
of Madves, AR 1970 ST 1107 - 11670)  3CC 443, _

47, LB Mitrer v, Chigf Justics, Cnlepper, ATR 1085 5C 065 . 1865 (2) SCR 53; Db af Frdia v. Jaouf Prakash Mitter, AIR
14971 31023 - 1971) 1 300 36

4G. foyentital Amritlal Sdodhan v. Rane, £, ALR 1964 50 640 . 1054 (5] SC 254, .

48, Sowsher Sk v, Staze af Punjab, AIR 1974 30 2158 - (19743 & 5CC 331 : 1974 (3} Loy 2465 W

50, flam Juwars J‘ft?aru, Pai Solith v, State {‘-{Pﬁﬁﬁ, {1255} 2 SCR 135 [238] 1 AR 1053 5C 548, Semreher Singh v. Siate
:IfP!:r{;'a&, ATR 1074 50 2190 [1874) 2 SCC BAY « 1674 {2 LL] 4435, j

51. Roo AR v. Fdive Gandhi (Smt.j, AL 1871 SC 1002 (parss 7, I6) = {1971) 2 SCC 63,

54, Han OFNE. v, Indira Gandhi (Fme. ), AIR 1971 5¢ 1002 (paras 7, 10} £ {§971) 2 SCC B3

53. Haa ITAR. v, Indfra Gandhi [Fme. ), ATR 1971 S50 1002 (paras 7, 104 - {1871) 2 5CC 63

54, The expl to Al 54 was teserted by the Consliwlicn (Fhh Amendment) Act, 1062, woef, 21121931,
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Manner of election of President  Axt. 35 475

Tlectoral cellege.—! Tn view of he mandatary time limit in Art. 62 for holding the
alectinn of President in case af a vacascy, the election may be completed even though cleetion may
not have taken place, for unloreseen reasons, i some of the State Legislative Assernblies which
congtitute the elecloral college,™ eg., a recent dissolution ™

2. The ohject of Art. 54 is ouly to prescribe qualifications requized [ar electors o eleer the
President. Tt has nothing to do {a) with the thime for ihe election to Ol the vacancy hefore the
expiration of the term of the outgoing President, or (bY to prevent the hnlding of the elecdon before
expirasag of that termn by reason of dissotution of fhe legislative Assembly of 2 State %

3. The electoral college iz independent of the Legislatures mentioned in this Article and nonre
of these Legislatures have any scparate identity i5-a-uit the electoral college. The “electoval college’
compendiously indicates 3 number of persons, holdiog the qualifications specified in the Article 1
congtitute the electorate for eleclion of the President and to acr as idependent electors. The words
‘consisting of vefer to the strength of the electoral college. The dissolution of a Legicative Assernbly
simply means that there are na elecied members of that Assernbly and are not eniitled to cast votes
af the Presidential election which might take place before the next glection to the Assembly iakes
place. In short, the “clectoral eollege” is abways ready bo meet the situation at the expiry of the term
of office or any vacancy in the office of President caused by death, resigmation, remnoval, or
atherwise. ™8

4, The e meaning of Art 54 is that only such persons as possess the quatifications of being
elected members of either House of Parliament or the Legislative Assembly of a State at the crucial
time of the date of clecton will be eligible members of the electoral college entided to cast vote at
fhe election Lo fill the vacaney cansed by expiration of the term of the President 8% At any particular
time, there may not be the full strengih of the dectoral eallege. Thus, if a person, who was an
elecied mesnber of 2 Legisladve Assernbly, ceases, at the relevant date of the FPresidential eleclion,
w0 become an elected member by reason of dearh, resignation, or discqualification ot dissolutina of
that legisiasve body,-such a member wnuld eease t© possess the qualification to be an elector and
would not be entfled to vete af the Pregidential election; but, for lhat matrer, the Presidendal
election can not be postponed beyand fhe Sme Himit, which is mandatory.®

5 The Courtd! refrained from expressing amy opinion as to what would be the effect of a ‘mals
fide' dissoludon of a Leglslative Assemnbly or if & substantial number of Assemblics wers dissolved
hefore the Presidentiai electom. Buc these questions wonld ool arse now, becausce of Azt Ted)
which uses the words for whatever reason’. [See under Art. 71{d}, fast.]

CL {b}: ‘Tegislative Assemblies of States’.—Members of the Legislamres of ‘Union
Territories’ created under At 23%A are not members of the eleetoral college under Art 54{o),
because Art 230 vefers to them as ‘Legislature’ and not Legislative Assembly’, and also hecause
Art 367{1% docs not say that pestConstitulion armendments, outside Art. 372, made to the General
(ianses Act would be applicable in the matter of interpretation of the Constitution (as distinguished
feom interpretation of ordinary laws for which provision has sinee been made in Avt, 3724, post). B

Manner of alee | AT 55, (1) As far as practicable, there shall be uniformity
e president. il the scale of representation of the differenl States at the election
of the President.

55, Werayan Bhakar Kkare, D, v Election Couvtin,, ATR 1957 5C 24 « 157 SCR, 1181
56, Jare Presidentia] Elertion, ATR 1974 5C 1682 [pares 2326} {1974y 2 ECC 33

57, In e Presidentish Flection, ATR 1974 5C 6B (paras 23850 : [1974) 2 3CC A3

§8. I re Presidential Flection, AIR 1974 5C 1682 jparas 23-29) : (1574 25003

9. [bid paras S5; 34 47,

Gh,  Jhid. pasas 30; B4 47.

61, Jhid paras 3k 34 47,

62. Shin Kirgal Singé v, G, PV, AIR 197 5C 2097 (paras 24746 - {1870 2 SCC ERY.
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(2) For the purpose of securing such uniformity among the Stages infer 5z as wel] ~

as patity between the States as a whole and the Unien, the number of voteg which -

each elected member of Parliamon: and of the Legislative Assembly of each State i -

ontitled to cast at such election shall be determined in the following manner - .

(2} every elected membec of the Legislative Assernbﬁf of a State shall have ag =
Inany votes as there are multiples of one thousand in the quotient obtained

by dividing the population of the State by the total number of the elected
members of the Assembly;

(b} if after taking the sajd muktiples of one thousand, the remainder i not less
than five hundred, then the vote of each

metnber referred to in sub-clayze
{a} shall be further mereased by one;

(€] each electad member of either Ho i

number of votes as may be obtained by dividin
assigned to the members of the Legislative Age

sub-clauses (a) and (b) by the total number of the elected rmembers of hoth

Houses of Par ment, fractions exceeding one-half being comnted as one
and other fractions being disregurded,

(3) The election of the President shall be held i accordance with the system of
propartional representating by means of the single transferable vote arg the voting
at such election shal] he by secret ballst.

ﬁ[ﬁz}rf&naia‘m I 2his article, the sxfiragsion “hopaiation” meqns the
the last preceding conms af whick the relevans Jigures have been published

Provided thar the reference in His Explanation ta the fozt Freceding sonsus of whick the releman
¢ reden,

Jigurer bhave been pudlisked shall untit th ant figures for thi SOt comsuy taken after the year 20006
fave boen publishad, b conserued s 4 fefarence tp the 1977 £415UL.

‘As far ag practicable’ [CL (1}).—These words indicate that in practice the scale of
rEpreseniation may not be uniform because the actual pumber of elcctors on the date of election of
the President may not be equal to the total pumber o

A ATE 36 Pap The {Mafon

Bopulntion as ascertgingd at

—The requirement of the Section SE(1)(a) of the Presidential
and Viee-Presidential Electinns Act, 195 being subscribed by a
particular number of eleclors as inoany way, involve
infringement of the secrecy of ballpt & propaser or seconder is free to it
caste his vole in favoor of any candid '

By secret hallot [CL. (3}].

Proposers and seconders does nat,
at the elpeting inasmuch as th
akte whicl is not dizclgsed 5

Yerm of ofice of Art. 56. (1) The Presi

President.

Provided that—

dent shall hold office for 4 term of
five years from the date on which he anters upon his office;

(a) the President may, b wriling under his hand addressed to the Vice
President, resign his o Ge;

B3, Substtuted by the Loonstntion (43 Amnndmenq A
of Jamme b Kashinir shail he eemed oo be 63 ks,

&4. Jrre Presidenlal Election, AIR 1974 50 1630 (paras 28, 27 : (1974) 2 500 3,

G3. Cheesn Lol Sabuv, KR Narayevan, {1998 1 S0°C 5o (para 25) : ATR 1905 SC 1806,

et L9785, For the PUposes of Al 35 fhe poputatlon of the Siace
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Oualifications for clection as President Awt. B8 477

(b) the President may, for violatdon of the Constitution, be removed from office
by timpeachment in the mamer provided in article 61;

¢} the President shall, notwithstanding the expiration. of hiz term, continue to
hold office witil his successor enters upon his office.

{2} Any resignation addressed to the Vice-President under clause a&?] of the
rovisn to clause (1) shall forthwith be communicated by him to the Speaker of the
Heuse of the People.

1. {1}, Prow. {c).—Since the term of office of the President is fxed at 5 years and the
eleclion to Al up the vacancy is to be completed before that term, but the suecessor can not ender
upon his office untl after the result of the election is declared and he takes his sath of office under
Art 60, il i3 possible that the suctessor may not be able to enter upon his office on the very day
[ollowing the expiration of the term of the ouigeing President. That is why provision is made in this
Proviso to enable the outgoing President, notwithstanding the expiry of his teroy, to continue in
office until the surcessor enters upon his office,®
Eligibilisy for ro ATt. 87. A person who holds, or who has held, office as

President shall, subject to the other provisions of this Constthution,

elect homn.
be eligible for re-election to that office.

Qualifications for Avt. 88, {1) No person shall be eligible for election as
election as Presi Dregident unless be— '

dens,
(2} is a cilizen of India,
{b) has completed the age of thirty-five years, and
(] is qualified for election as a member of the House of the People.

{2} A person shall not be eligible for election as President if he holds any office
ol profit under the Government ol India or the Government of any Sfate or under
any local or other authority subject to the control of any of the said {Governnents.

Explanation.—For the purposes of this arficle, a person shall not be decmed w
bold any office of rgmﬁt by reason only that he i the President or Vice-President of
the Union or the Governor®@ . . . . of any State or is a2 Minister either for the Union

or for any State,

Arts. 58{1) and 7Ti1{3}.—1. The provisicns of this Ardcle are tu be read with Art. 7143,
which empowers Parliament to legislate relaing to Presidential elections,® subject to ihe olher
provisions of the Constintion inchuding Art. 58, which lays down the qualifications for electien as

President.

2, In the resull, ruierely because a person is gqualied under An 58, # does not mean that he
would be a ‘candidate’ withaul complying with the requivements of a nomination under Lhe
provisions of the Presidential and Vice-Presidenlial Elections Act, 1952, made by Parliament under

ATt 7143) 6

3. Far the same reason, a pravisian m the Presidential Flaction lawe enacted under Art. 71(3),
which provides that a candidate, atherwise gualified under A1t S8, can not stand as & candidats

66. [ re Prestiddensal Slectien, AIR 1074 5C 1082 [pera 18] - {1974) 3 500 33

. The words "Rajpramubh’ o “Uprajpramulkh’ were eondtred by the Constituilen {fth Amendment) Ack 1235,
GB. Charay Lof Sghe v, Fakreddin A Afmed, ATR 1975 S0 1288 (72459 (1975 4 500 832

649, Charan Lof Sohn v, Falruddin Al Afeeed, ATR 1075 58 1255 (7280 (1975 4 500 822,
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of the House of 1
are latd down in A 80
» Which will gover Presidensy;”
gards office pf profit in Ay, S8 will excluce th,
a), as regards g Presidential candidate 4 Similarly, a Presicleurial
candidate need ol take the tath preseribed by the Third Schedule to the Conzshon 75

+ 2. But, pukside the foregoing matters, which are specifically dealt with in Arts 58, 6{), 162(1} )
{d) finsanity, insolvency], will glso disqualify a Presidentig] candidate. Stnilarly, the additions!
qualifications, laid down i Art. 84(¢), iBcatons, if ‘any’ laid dpwn undes
Art 102(1), as regards imembership of Parbument weoulg also be applicable 10 4 candidate for affice
of President, because of Ax, F8(1){c).78

CL (2): Disqualification rela

iself, such as ciizenship and age, it s Arr 58{1}
Candiclate. 73 Similaty, e disqualification as re
epplication of Art, TRy

Hng to ‘affice of profitt

»—1. Thaugh a Demsan gy
qualified to be alecteq & President under L {i1). he shall opt be =0 eligible if he holds an ‘nffice of
Profif’ witsin the ambit of 1 (2] e

2, The disqualificatian atizes jf—

{a) the candidate holds an *affice nf ;

(4] such affice s held either uncler
any Mate, ar under any local or other authasity subject o the control™ of either
Government (i.e., Union or State]. It is to be npted that

halding an pffice of pProfit under g
lucal or other authority” is not g disquabification fur candidature
Union or State Legislature [Vide Art 190y Lk 191

tisqualification for election as Presidens jArT 58(3)]
In order to prove the inemving of disgualification
[ profit acerued frpm that
office. 7

Art, 59, (}) The President shall a0l be a member of cither Heasse of
.. Parliament or of a House of the Legislature pf any State, and if g
Conditions of Pre.

sident®s OfFioe. member af cither Haouse of Parliament or of a House of the

Legistature of any State be elected President, he shall be deemed

for memnbership of the _
({2}, post): but it has heey made a
» oF Vice President JArt. 66 (4), pose) 8 -
It must be shpwo that () there was 3 -
aifice and (i) the candidate held that

i,

1974, now requires that the _
electurs as proposcrs ang fon electors us secanders, In pase of !
JUremient is five proposers ang Bve secdnders. . :
7. B Kl Sinch . Gir, Y8, AIR 190 SC o005 \paras 24745 (0 2500 s57, -—
72, Baburzg Parel v, Zalir Hurrafn, AIR 1958 50 S04 {paris 7, I 1415 1660 {2) 5CR 193, :
73 Bafiray Parsl v, Zaksr Hypsain, AIR 1988 50 ooy (paras 7, 30, 1415) : 1ogk (2] 3CR 135,

L. Baburap Prigl y, Zakfr Hysiain, ATR 168 SC o {paras 7, 16 1413) 1966 (2} SCR 133,
75, Choron Lo Sabu v Zarl Singh, Ginni, ATR [pag = [ 3] - (1984) 1 800 500,
75. ; O 04 (parms 7, 10, (415) - 1968 (9] SCR 133 -
T, Shredha Lani v Pame A, ATR 1084 50 2 fparas 3, 21} - (1E84) 3 S0 45, .
FiiR Cururhantindoa, DR v, el Khvddees Aatyr, AIR 1069 500 Tqq fpra 11} : (1065 1 SO 464, '

A
9. Robindra Kemar Neyak v, Collector, Maperbians, Ortreg, (1999) 2 SCC 027 para 16) . AIR 1908 30 Tan T
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Procedure for impeachment of the President Art, 61 470

to have vacaited his seat in that House on the date on which he enters upon his
office as President,

(2) The President shall not hold any other office of profit.
(3) The President shall be entitled without payment of rent to the use of his
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official residenccs and shall be also entitled to such emoluments, allowances and
privileges as may be determined by Parliameni by law and, until provision in that
behalf is so made, such emoluments, allowances and privileges as ave specified in
the Second Scheduie.

{(4) The emoluments and allowances of the President shall not be diminished
during his term of office, '

Emoluments.—In President gets an emolwnent of Rs. 50,000 par mensem [(cids Act 25 of
1998} w.e.f. 1.1-1996}.

Axt. 80. Every President and every person acting as President or discharging
Outh or sfffrms. 1€ tunctions of the President shall, before entering npon his
tion oy ke Office, make and subscribe in the presence of the Chief Juskice of
President. India or, in his absence, the seniormost Judge of the Supreme

Court available, an oath or affirmation in the foliowing form, that
is to say—

“I, AB., do WM te neme of God oy T il faithfully execute the office of

selemmly affirmn
President {or discharge the functions of the President) of India and will to the best of
my ability preserve, protect and defend the Constilution and the law and that T will
devote myself to the service and well-being of the people of India,”

Procedure  for Art. 61, {1} When a President is to be impeached for
?P;:EEE’W“* of vislation of the Constilution, the charge shall be preferred by
the resident. aither House of Parliament.

{2} No such charge shall be preferred unless—

(a) the proposal to prefer such charg= is contained in a resolution which has
been moved aiter at least fourteen days’ notice in writing signed by not
less than onefourth of the total rammber of members of the House has
ogen given of their intention to move the resoluton; and

{b) such resclution has been passed by a majority of not less than two-thirds
of the total membership of the House,

{3} When a charge has been so preferred by either House of Parliament, the
other House shall investigate the charge or cause'the charge to be investigated and
the President shall have the right to appear and to be represented at such
investigalion,

(4) If as a result of the investigation a resolution is passed by a majority of not
less than two-thirds of the total membership of the House by which the charge was
investgated or caused to be investigated, dléclaring that the charge gr&f&rred apainst
the President has been sustained, such resolution shall have the effect of removing

the President from his office as from the date on which the resohition is so passed.
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. . Art. 62, (1) An election to fil 5 vacancy caused by thy
E;ﬁfiaﬂf f:m}’,-jﬁ expiration of the ‘term of office of President sh 4

F all ba tomplete -
vacancy im  the bafore the expiration of the termy, -
affice of Presi ]

dent and the terr (2} An election to fill & v

of office of per
t2a cvlected ra £1§]
cazual veacancy,

acancy in the offica of Presider,
occurring by reason of his death, resigniation oy removal, g
otherwise shall be held a3 soon as possible afier, and in no cage

later than six months from, the date of OcciiTerice of the vacap -

and the person elacted to fill the vacancy sball, subject to the provisions of article 56,
be entitled (o hold office for the fall term of five years from the date on whick, he
enters upon his office, ' '

Time lmit mandatory.—1. The election of the President
tiree fixed by the article,® read with At 56(1)
of tifs Brne limit

2. Because of the Hgidity of the time limit, the election must be heid and ¢
txpiraticn of the term of the Outgoing President, in a cas

fact that at the time of snch election, the Legislative Asse
CL {2}s ‘Otherwise?

must be ¢ mpleted withiy the

and proviso (c). There iz no piovision for extension

ompleted before the ™
& coming under (1. (i), notwithstanding the
mbly of a State has Leon dissolved ¥

~—1. A vacancy may be caused othenvise than by reason of degth
resgnation or remnoval of & sitling President, z.¢., where 2 Preside

nt becomes disqualified o holg the
affice or where his election is declared void. 52 -
2. In amy case falling under the present Clause, thers iz oo questian of the outgoing Presiden:
conlinuing in office il hi i i

§ successor emters upan his office; in such cases, It |
who wauld act as the Fresideat, according to At 65(1), post,

The  VicoPregs- Art. 83, There shall ba a Vice-President of India,
dent of Indiz.

Axt. 84. The VicePresident shall be ex-of ficio Chairman of the Council of
The VicePresi. St2tes and shall not hold anty other office of profit;
E_‘;—‘:;i to be o o ficis Provided thas duting any petiod when
Counci) of States. a5 President or dischargesthe functions of the President under

article 65, he shall not periorm the duties of the office of
Chairman of the Council of States and shall not be entitled to

the Vice President acts -~

any salary or -
allowance pavable to the Chairman of the Counedl of States under article 07, N
The  VieoFood. Art, 65. (1) In the avent of the occumrence of any vacancy

dent to act gs 10 the office of the President by Yeason of his death, re.si@aﬁt_:in ar
Presideat or te removal, or otherwise, the Vice-Presiden: shall act as President
foharge B unil the date on which a new President elected in accordance -
unetions durzing . . . T -
casal vacamcies With the provisions of this Chapter to fill such VRCancy enters

in the offiee, or UpPon his office.

during ike absen-

ce, of President. (2} When the Pregident is lmable to discharge his functions ~

owing to absence, illness or anv other cause, the VicePresident '
shall discharge his functions until the date on which the Presidant resumes his duties. -

0. Narman Bhgrker Hhere, Dr v, Election Commy, {1957} SCR 18I - AIR 1957 S¢ f8%; fu 72 Presidential Election, -
AIR 1074 SC 1682 (paras 45 7; 47} » {1874) 230 33, . .

81. Jure Presidential Election, ATR 1974 5C 1682 (pares 4.5 7, #1974y 2 800 33, .

32, fne Pre:ddental €lectiin, ATR 1974 5C poag {paras 4.5, 7 770 {1974) 2500 3a -
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) Elsction of Vice-President  Art. 66 481

(3) The Vice Presidert shall, during, and in respect of, the period while he is so
acting as, or discharging the functions of, President, have all the powers and
immumities of the President and be entitled to such emoluments, allowances and

sivileges as may be determined by Parlament by law and, until provisions in that
ohalf is so made, such emoluments, allowances and privileges as are specified in
the Second Schedule.

Mid+termn wacamey of the officc of President [Ci. {1}].—The (lause iz
complementary o Art. 62(2), -nd meand that when the office of Fresident falls vacant owing to
death, resignation, removal or otherwise, electon to fili the wvacancy must he held as soon as

cusible, and #1l such election is held and the new President enters upox his office, he Viee-
President shall ‘act as President’® In such circupistances, the outgoing President can nol continue
in office; the only case when he can do 5o is specified in Art. 56[1){c), relating to expiry of the term

of office of the President, B

Axt. 66. (1) The VicePresident shall he eiected by the
Flection of Vice- members of®® an slectoral college consisting of the members of both
President. Houses of Parligment ... in accordance with the systern of
proportional representation by means of the single trapslerable vote and the voting
at such election shall be by secret ballot.

2 The Vice-President shall not he a member of either House of Parliameiit or
of a House of the Legisiatre of any State, and if a member of efther House of
FPacliament or of a House of the Legislature of any State ke elected Viece President,
he shall be deemed to have vacated his seat in that House on the date on which he
enters upoi his office as Vice-President. '

(3} No person shall be eligible for election as Vice-President unless he—
{a) is a citizen of India;

(b} has completed the age of thirty-five years; and

{e) is qualified for election as a merpber of the Council of States.

(4) A person shall not be eligible for election as Vice-President if he holds any
office of profit under the Government of India or the Govemment of any State or
under any local or other authority subject to the control of any of the said

Grovernments.

Explanatim.~-For the purposes of this article, a person shall not be deemned to
hold any office of profit by reason only that he is the President or Vice-President of
the Union or the éjuvemnr .. . of any Slate or is 3 Minister either for the Unioo or
for any State.

Amendment.—Lhe italicised words dn CL (1) have been substituletl by the Comstihwion (Elevenls

Arnendment) Acl 100

Effect of Amendment.—The original Cl. {1} af Art. 66 previded for electon of the Vige-Presldent by the
iemblers of both Houses af Padiament esseméled of @ joinl mecting. Though Art. 54 also provides for indizect sfeclion
of Lhe President and the memflers of both Houses of Parliarnent form a part of de elecloral college for this purpose,

&3, [ re Presldendad Election, ATR 1974 5C 1662 [paa 5« (15742 s 5.

84 Iy re Presldendal Blection, AIR 1974 SC 1652 [pare §) : (1574) 2 SCC 33,
lrd at a joint meeling”, by Lhe Tonstbadon

&5. Subattuted far the words *members of both Houses of Parliznient assemb

1 1lh Arendment) Act, 1961.
86. Theword "or Rejpeamukh ar Tprajpeaniubh” were pritted by the Consdludan (Frh Amemdement) Act, YhAG.
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Lo provisian fec a joint sitting of e owo Houses bas been prescribed for the voun
individually, The Eleventh Amendmept brings Hie elecdon »f the Vi
removing the ebligation of swnmaning a jeint eitttny of the Flemases
fsseribiles of States shall not be members of the elecora) callege
President,

Cl. [4): *Office of profit’.—Sec under Art. 58(2), ante and Art, TO2{11{a}, pase.

482  Art. 67 Part ¥— The {ainm

g The members cast hheir vatp.
ce-Prastdent in Foe with that of the Pregider "w
Ior this purpase, But members of the Legti move
for clecdng the Vice-Fresident as in the caze af the

Teem of office of Axrt, 67, The Vice-President shall held office for a
VicaPresident. five years from the date on which he enters upen his offics

Provided that— -

(a} & VicePresident may, hy writing under his hand addres:»d to the Praside
resign his office; _

tﬁl'ﬂl'*r..-;j

(b} a VicePresident may be removed from his office by a reselution of -
Council of States passed hy a mzfetity of all the then members of ths
Council and agreed to by the House of the People; but no resolution for th-

Ejﬁr%use of this clause shall be moved unless at least fourteen days’ noti..
as been given of the intention to move the resolution;

i) a Vice-President shall, notwithstanding the expiration of his term, conting.:
to hold office until his successor enters upon his office.

Time af holding Axt. 68. (I} An election to fill a vacaincy caused hy the
clectionn (e fill

in the Opiration of the term of office of VicePresident shall k-
affice - of © Vies completed before the expiration of the term.

mﬁdfgtu?;ig;ﬁ; {2) An election to fill & vacancy in the office of Vice-Preside: -

person glesced te OCCUrring b}" reason of his death, resignation or removal, or
fifl casual vacen gtherwise shall be held as soon as possitle after the ocourrence of
- the vacancy, and the person elected to fl the vacaucy shal.
subject to the provisions of article 67, be entifled ‘o hold office for the full term of
five years from the date on which he eniers upon his office.

. Axt. 69, Every VieePresident shall, before entering upm:
Lath o1 “ff}‘l" his office, make and suhscribe before the President, or som _
Teben oY the person appointed in that hehalf hy him, an oath or affirmation in
- the following form, that is to say— _
“L A.B., do geerin the name of God 1hat | will bear true faith and allegiance to the

solemnly affirm

Constitution of India as by law established and that T will faithfully discharge the”
duty upon which I arn about to enter.”

-
Discharge of Pra- Art, 70. Parliament may make such provisions as it thinks )
gdent's funetions fy for the discharge of the functons of President io an’
i gther contin-

ronvies, contingency not provided for in this Chapter. *“'

‘Discharge of funchions of President’.—In exercise of the power conferred by this -
Arlicle, Parliament has enacted the President (Discharge of Functions) Act, 1869, to praovide hat in
that event of oeeurrence of vacaney in the effice of both the Presidewt and e Vice-Presideot, by _
rezson of death, resignation, removal gr otherwise, the Chief Justice of Indig, or, in hig absence, the N

-

.
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Maiter relating ta or connec. with, the clection of a Presi. oy VP Art. 71 483
seninrmost Judge of the Supreme Court of India avallabie shall discharge the functions uniil a new
President is elected.

The disqualifie
‘discharge the functions o

ation nnder Art, 582 will net be attracted to such person because he is ooly to
fthe President and not seeking efecfion 23 President ™

sedys. 71 (1) All doubts and disputes avising out of or in

Matlers veluling 1o of | . s . g !
e with, the comnection with the election of ¢ President or Vice-President shall b2

chzotion of @ President  inguired and decided by the Supreme Court whase decision shall be
or Viee-president. fiﬂdﬂ

(2) If the election of a pevson as President or Vice- President i deelaved void by the
Sfpmme Court, acts done by him the axercise and performance af the poivers and quties

of the office ¢ President or Vice-President, as the case may be, on oF before the date af
ihe decision of the Supreme Court shall not be invalidated by veason of that declaration.

(3) Subject to the provisions of this Censtitution, Parliament may by iow vegulale any
matter relating to ot connected with the election of @ President oF Vice-President.

(4) The election ;}f g person as President o Vice- President shall not be calied &
question on the %-rmm of the existence of amy vacanty for whatever veason among the
members of the clectoral college clecting him.

Amendmenis.—This Article has undergmne three arnendinents:

1. The Constitution () ith Amendment) Aet, 1961.—By this Armendment, Gl {4) was added 10
ensuee thak the clection of President o & VicePresident shall aot be ivalid owing W any vacancy 2 want of full
constitation of the etectoral coflege. £, Lecause slectlan to e Hases of Parliament from all the eonstilliencies or 1o
all the Tagslatve Assemblies ot not be comploted by the date of the election of President or VicePresident,
#Wing o inclemancy of weather or aptherwise.

[I. The Constitution (30th Amendment) Act, 1075 .—The Artlde was antrely recast and
sunstiputed by dhe Conattation (#eh Arnendment) Act, 1975, witls the following changes:

@ L (4 wes made the Provise to &1 {1

fiy The jurisdiction of the Supreme Couft fuwider miginal Gl (1}] wes taken away and vesed i such
zutherity or bady, which may hereafter be set up by Parliament in exerdse of the power conferred npon
iy new CL (1), which eoeresponds o Ol L {3

(iii) The nen CL () was inserted to give complete fmetunity fro
f1y Parlianent vmder CL {1}

fv) Mew CL (#) eorresponded to &fd Gl {3, without any siubatantial change.

5. The Conatitution {$#4th Amendmant) Act, 197 8.—By this amendment, the Asticle Uas leen
de by the s6th Amendment:

substituted again, primarily, o undo the changes ma
fa) CL (2} has been made Sl (1), and the jurisdiction of the Supreme Court has been vestored, Inn short, the
present Cl. (1) &2 2 reproduction of CL{1) of the orighaal Art 71
() €L {#) bas treen made T (3), carresponding to CL (2} of the original Article, In it original foriL,
{g) I (3} restores £, (2} of the original Article, without any change.
fcd Cgl t4) of the present Acticle restores C1. (4] as it had been inserted by the Eleventh Amcndment At in
1961,

m caustitigional challengs o any law tnade

Effects of the substitution af 1878.—The result of what has just been stated is that
the interpretation given to Art. 71 upto 1975 will stand good.

A7, drun Kumar v. Lnion of fodie, AR 1082 Raj. 67 [pera 12) : 1581 Tauj 1W 54tk

Substisted by the Congtibbico [3uth Amendment) At 1975; ind again substiuted by the Cpnstitution iddth
Arprodment) Act, 1978,

80, Of Khore Narogen Bhaskn

59,
(. Dr. . Flsetion Gammin., {1957) SCR 1081 7 ATR 1657 SC 834,
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CL {i):

f , Positon has haar
vestoved by the 44th Amendinent,

2. An election petition to challen

ge & Prosidential election muse comply with
Presidential and Vice Presidential Elec

tiens Aci, [952:5 and the Petioner must have fn
lenins thereaf, 72

3. The peint for determination in such
whether the elecion i vitiated for any of the
ather ground M

petidon is not the suitability of the

CL (3).—Thc power of Parliamen

under this Clause indudes the pawer
kinds of doubts or disputes shall be lnguire

& into by the Supreme Court under (. {

Power  of Prﬂﬂt Art. 72. (1) The President shail
;::‘;ﬂm‘"ﬂc_g‘:’ﬁd pardons, reprieves, respites or re
to suspend, remit suspend, rernit or comrmute the ge

Ay cammuts zem- of any DEEIICE——
tences in certain ‘

CTANES,

(b) in all cases where the Punishment or sentenc
law relating to a matte

(c} in all cases where the Sentellce is a sentence of death,

(2) Nothing in sub-clause (a) of clause (1) shall affect the
law on any officer of the Armed Forces of

(3) Nothing in sub-clause (] of clause {1) shall affect the
remift or commute a sentence of death exercisable by the Go
uneder any law for the Hme bemg in force,

Pardoning Power.—See under Art, 161, post.

B0, Ego, Khare Mavapan Bhaskar v. Efection Commu, ATR 1057 S0 G ;

1937 SCRK 1081, Naroywr Bheskar Ko v
Eieclion Coma., {1857) SCR 1081 FORG) : ATR 1967 50 6oy, Khare, ME o Electian Cammission (7], AIR (%58 3¢

L35 [740%: (1958) SCK 618 & X, Stngh v. Giy, V.17 AR 10 5052

Y. Ckaran fgf Safi v il Finph Gizri, ATR 1084 5C a0 [para 4 : 834 1 500
Al Alved, ATR 1075 s Eﬁ.‘ [1975) 4 200 534, :

82, Charan Faol Scjm v, Zaf) Singl Giand, AIR, 1984 50 3

047 : (1970 2 SC.C 567,

0 {par 9) : (1984) 1 SO0 BB0: Charnn La! Sahy v. Fabruddin
Ali Ahmad, AIR 1975 5C 1283 : (1975) 4 SCC 530,

D3, Chorun Ful Sghw v, Zoy wiagh Giuni, ATR, 1684 50 SU&V{P
2l dimed, ATR 1975 SC 1989 [1975) 4 SCC 839 CF Py

4. Chovan Ll Safw v, Zudf Singh {rioni, AT 1984 SC 205 (pars O} :
B85, Charan Lol Sadm v, Zeif Lingfy Thard [, ATE #1084 §

C 0% (pars 42) (2084} | S5 427
D6, The werds "wr Bapramukh” have been wmitied by

the Canstibetion (7ih Anlendmiens) Acc 1955,

the

L]

0 specfy what

1).8

have the power to grant
missions of punishment or {o
ntence of any person convicted

{a) in all cases where the punishment or sentence s by a
Court Martjzl:

e is for an offence againgt amy
¥ to which the exeecutive power of the Union extends:

c}::::-wer conferred by
the Union to suspend, remit of Commute
a sentence passed by a Court Marijal, .

power to suspend,
VEImor . . .90 of g Siate

300 Chavun Laf Sehu v, Fabrgddin

ara &) (1984) 1 53O 300, Gharas Far Sahe v, Fakrediin

fesarns Ran, i v, Reddy Bebhum Nerasrimba, AR, 1950
3C &7y (875 : 108D L] 3CR 870 Sharay v Maad Firkape, AR 1975 S0 26-'14-2{245@ t [15873] 2 BCC 830 Shis iGiesal
Stnghv. Gi ., AR 1870 5C 2087 (2172 (1970) 2 SCC: 567, Baburas v. Zakir, AR 1968 SC 304 » Lot {2} SCR
£ad.

(1584) 1 SOC 390, Charan Faf Faku v Fakuddin
Af damed, ATR, 1975 S0 955 - (1875} 4 SO0 832,

o).

reasons prescribed by the statnge (s. 18]

andent by .




et ign.—
o of g
' has been

s of the
o PR {1

mdent bt
nd on e

cily what

to grant
nt or to
mnvictad

is by a

inst any
rrfends;

rred by
ymmute

N3pend,
a State

fhare .
1 1955 EC

Fakruidin
Faftuddin
Fakriwddin
ATR 1969
hiv Kirgal
=) 5T

fFakrtidsin

~ b3~

Power of President to grant pardons, ete.,  Art, 72 4885

(' gmumute the sentence’ —The power of the President to commiute any sentcnee is oot
mbject to any constimtional or judicial restraints exvept that it cant not be used to enhance the
centence.’ It is intended to afford relief from wndue harshness of evident mistake. 2

The long time lag which elapsed subsequent to the date of offence (rapc on a minor) zand the
fact that the prosecufrix got married and s wellsetied in life during the intervening period, may be
factors for cousideration by the exccutive or the constitntional authorites in deciding whether
cemnission of seatence could be allowed t the eonvier.?

Arte. 32 and 72,1t = not impermissible for the Supremne Cowrt to recomumend to the
President, in & fit case, that he may exercise his power nnder Art, 724 -

Art. 7% and 8 4334 of the Criminal Procedure Code, 1973.—1. Section 433A of
the Cr. P.C. is not viclative of the provision in Ark. 72 {or Art 161}, berause the source and
subsiaznce of the bwo pawers are different.®

9 Nar doss 5. 4334 control the unfettered power of the Executive under Art, 72 (or Aet 161
in amy way, but since, the legislative measure has been made as sponsored he the Centr
Covernment§ 1t would be desivable for the Government not to overlook the spitif of 5. 4334, In
sxercising its power under Avt. 7.7

Txercise of the Fower.—1. Being an exctutive power, the power of the President js to he
exercised on e advice tendered by the Council of Ministers.¥ '

2, Subject to the above, the President may sarutinise the evidence on record of the criminal
case and come to a different conelusion from that recorded by the Court. In doing so the President
does not amend or madify or supersede the judicial record. The President acts in & wholly diffevent
plan. He acts under a constitutiorial power, and is entitted to go inta the merits of the case® If he
takes a different view i would net amount to supcrsession of judicial verdict.

3. Again, the proceeding before the President being of an executive character, the pefitioner
has n right Lo insist On presenéng an oral argument. The mamner of consideration of the petition
lies within the discrefion of the Presidenti?

4. Tt is an absclute power, conferred by the Conslitution and is not subject to any statutory
provisinn. ! :

udicial review of exercise of Fresident’s pewer.—1. Since the President’s power
under Art. 72 is a constitidonal power and s an exccutive power!? unlike the Court’s statutery and
judicial power under ss. 432 and 433(a) of the Cr. P.C., the order of the President under An. 72 can
not be subjected to judicial review and the merits.13 The power is of the widest amplitude and the
Coust can not sven suggest guidelines.H

2, It fpllows that—

{a) It muost be presumed that the President acted properly and carefully after an objective
cansideration of all aspects of the matter.1?

V. Huljit Siagh v, Lt Governot, Delii, AIR 1552 SC 774 - 11982 1 SCC 417,
2. Fuljit Singh v. Le, Gpuorner, Dol ATR LDB2 S0 774 0 (1982 | 30C 47
3. Fomaf Kishore v State gf AP, (2000) 4 3CC 502 (para 25
4. Huvban Singh v. Stats of L0F, AR 3982 SC 849 fpara 5) {1982} 2 5CC 0L
5. Maoru Rem v. Unign qf Fndin, AR 1580 5C 2147 (paras 5560, 72, 100« [198k) 1 SCC 107
8. Aar Ram v, Liion of Indi, AIR 1980 5C 2147 (paras 5960, 72, 300) : (1881) 1 SCC 197
7. This abservadun af FAZL AL T, ot para 100 af Mava Bam w CRO.Z, AR 1980 SC 217 - (1034 L ST 07 i
abeiausly an abiter, :
®. Kehar Sinckv. Uwion of fadia, AR 1960 SC 653 (106t 1 SCC i - 1985 (1} Crimes FA8
9. ICchar Singh v Uniom of Indie, ATR 19680 SC (353 - {158t 1 SCC 204 - 18959 {1y Crimes 238
10, Kehar Singh v, Union of fedie, ALR 3900 SC 633 : [1988) 1 SCC 204 - 103% (1) Crimes 238,
11. Siate of Punjed v. Joginder Stagh, [1800) Cr. LJ. 1464 (pawa 7y 8C : AIR 193] SC L1306 : (1990) & 3CC 481
12, Mare Ramv. Unign of Irdin, AIL 1580 5C 2147 [parus SOE0, T2, 1000 - (1931 1 SCC 107,
13, Kehar Singh v. Uiiom of ndtiz, AR 1989 SC 633 : {1989) 1 SCC 204 - 1989 {1) Crimus 238
14, Kehar Stngn v, Dinion of Indin, AIR 1500 5C 6532 1533] 1 SO0 204 2 1059 (1) Crimes 238
15. Aare Ram v. Dsint of Jedia, AT 3850 3C 2147 {paras 55 6, 72, 10« [E0BL) ¢ 50O 104,
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(B] Mo Court can ask for the reasons why a mercy petition has been rejected. 16

If, however, reasons are given in the Fresideat's order, and thess are held to be irvelevant, the
Court wonld interfere.

3. But the Court has admitted judicial review on some spacified grounds, g -
(2) 'Fo determine the scope of the President’s power under Art, 72,8

(b] The Court can interfere where the President's exercise of the Power is vitiated by self
denial on erronecus appreciation of the fl arnplitude of the power conferrnd by Art. 72,
¢.g., where the President rejected a mercy petition on the emronecus ground that he cowld
not go behind the final decision of the highest Court of the Jand;?® or where e
Presig%ent’s decision is whelly frelevant to Ast. 72, or arbitrary, disctiminatory or maly
e,

(c] To determine whether there has been an snordinaie delay in disposing of . mercy petiton
which prolongs delay in execution of the death sentence, for no fau)t of the acensed—and
thua infliets additional penalty by way of worry and suspense over and shove (he
sentence of death as awarded by the Court 2! In ease of inosdinate delay,? the Supreme

Court would, under Art. 32, substitule the seatence of death into one of imprissiinent for
life, 5 )

4. While an earlier nl(:rcy.PEﬁﬁﬂn has been dismissed by the President, the conviet ean not

ofltain an crder of staying execution of the death semtence tly submitting repeated mescy -

peﬁt’tons.24

Extent of execu- Art, 73. (1} Subject to the provisions of this Constitution,
tive power of the the executive power of the Union shall extend—

Llnicn,
men (a] to the matlers with respect to which Parliarnent has
power to make laws; and

{b] to the exercise of such rights, authority and jurisdiction as are exercisable
by the Government of India by virtuc of any freaty or agreement:

Provided that the executive power referred to in sub-clause {a) shall not, save as
expressly provided in this Constitution or in any law made by Parliament, extend in

any State. . . ¥ to matters with respect to which the Legislaiure of the State has also
power to make laws.

{Eg Urttil otherwise ‘E;uvided hy Parliament, a State and any officer or authority
of a State may, notwithstanding anything in this article, contnue to exercise in
nalters with respect to which Parliament has power to make laws for that State such
executive power or functions as the State or officer or authority thereof could
exercise immediately before the commencement of this Constituticon.

16, Jtgle of Pufeb v, Jaginder Singh (19900 Cr. L] 1464 (pure 7) 5C: ATR 1890 5C 1396 ; {15507 % BCC 661,

19, Mare Ram v, Usign of fndis, ATR 1980 5C 2147 (naras 5900, 72, 100« {15811 1 30C 107,

V5. Hehor Singlow. Llvion of Jpdia, AR VOG0 500 853 ¢ (1089) 1 SCC 204 - 1989 (1) Crimes 238,

L8, Maru Ramv. Unige of India, ATR 1590 SC 2147 fpares 5560, 73, 100) : (1981) 1 8CC 107,

20, Maru Ram v, Unine of Iedin, AIR. 1580 302 2147 [paras £3, ?2%‘}] : [1881) 1 3CC 107 CB., followed in Bomenai, S5
v. Union of frdie (1904) 3 30C 1 {para 73) - ATR 1584 3C 1945 — &udgk Bench.

21, Sher Sngh v, Stade of Punjab, ATE 1983 SC 465 f}}&i‘a e .-gﬂﬂ&gg:e SCC 544, Tripenideo v, Stadr of Gujaral (1, {1985)
L SCC 873 (CB) ALR 1589 3C 1335; Fummean v, dede of LF., {1010 1 S8CC 752 - ATR 109) 5C 345,

22, Irizcsiben Keshanlal Pornrar v, Stats of Gufarat (IE0, 11590 Cr. L. 1541 [poa B) S

2. Sher Bingh v. State of Funjab, AJR, 1983 8C 465 (para 12) : {1983 2 SOC d44.

2. Trivewiben v State af Cujaral (1), (1900) Ce. L] 275 (para 7) Gy : (1059) 30 Guj LR 523,

25, Tl words "spedfied in P A . .. First Schedule" heve been vmitad by the Constitutinn {Fth Amendment) Act,
L0,
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Estent of executive power of the Union  Art. 73 487

i : Art. T3: Extent of execumiive power of the Unmiow—(i) The Upion shall have

. el . © exclusive cxecutive power lor (a) the ndlministrution of laws made by Parliament under its exclusive
eva, the . pawers; (b) the exercise of its treaty powers fef, Art 233].

Py virme of CL (1] (a), the executive power of the Unicn shall be co-extensive with the

legislative power of the Umion Parliament. In other words, it will extend over the whale of the

territory of India, with respect h {he matters enumerated in Lists 1 and 1T of the 7th Scheduole. But

~-itia-11;ec1 by seit this i2 subject to the two exceptions engrafted in the Proviso to CL (1), and in €. {21

red by Art 73 : fii] The Provisn to Cl (1} says that executive authority in regard to matters in the Ctincurrent
d Hiat be coald . List shill be ordinarily lelt to the States, for Parliament shall he entitled to provide that in
uﬁ:' where the | exceptignal cases the executive piwer of the Union shall alse extend to these suhjacts.
i i
1BOTY Or malg ; Tf the Ministers ave constantdy under the fear or threat uf belng proceeded against in 2 courl af
© law for even the shightest of lapsc 1r under the constant fear of exemplary damages bemg awarded
RISy petiting ' against them, they will develop a defensive attitude which would not be in the ouerest of
‘?i‘:mbsﬂd'—and ;. adpuinistation :
L B . .
? the S‘a"’ieﬂie : Wider than prevogotive powers in England.—The executive powers of the Union
prema _ and the States under Ar, 73 and 162 are much wider than the prerogafive powels.in England.#

'.'anI]I!]ent fo ;
’ I ‘Subject to the provisions of the Constitution’. —Apart from the provisions of

Asts. 73 and 162, exscutive power is conferred upon the Union as well as a State Govertanent as
regards three specified maters—
™ [ carying on of any trade or business [Ar. 203];

{ii} acquisiion, holding and disposal of properly [Aart, 204

Wiet can oot
reated norry..

i

onstilntion, fiif) raaking of contracts for any purpeses fArt, 200].
| I : ‘Executive power’.—See under Art. 53(1), anfe.
_iu’nent bhas | ‘Whether specific legislation is regunired for the sxercise of execuiive

i power releting te a particuiar subject.—1. The Suprems Court has held that under aur
Constitugion, the fanctions of the Executive are not coniined to the execation of laws mads by the

“Xeros
. able i Legisaiure and already in existence. Articles 73 and 162 indicate that fre powers of the Execuive
_ ' of the Union and of a State are co-extensive with the Jegislative power of the Usion and of & State,
of, save as P as the case may be. While the Exacutive can not act sgafnst the provisions of a lawe, it does oot
-extend in | | follnw that in nrder to cnable the Excentive to functinn relating to a particular subject, there must
e has alzsn i be a law already in existence, authorising such action.? '
. P "2, Once a law is passed, the executive power can be cxevcised only in accordance with such
Eluthgn't}r law »o far as it gocs, but the Govemmes is not debarred from exexcisjn% s executive power
(ercise in merely because & Bill relating lo the subject is pending before the Legislature
“tate such 3. Legislation may, hnwever, be reguived where the Constitution jtzelf provides that the aee can
of could be dipe by legislatioo, &g, for the impnsition of tax [Art. 265) for expendiure of money
S : [Art. 266(3}};% encroaching upon fundamental rights. [Art. 1H{2)(6)] or other legal rightsg]
fe.g., Axt 300A]
[,
: 06, Cpmman Conte, 4 Ramsdered Society v. Union of Judia, (1999) & SCC 667 (para 145) | ATR 1900 SC 2975,
) . 27, j R Reghupathy v. Stoie of AP, ATR 1583 5C 1661 - [1983) 4 50C 304
memat S.4. 2%, Ram faweye !f?aw, Rui Salirh v, State of Pusiab, (\356) 2 SCR 225 (222.36) - AlR 1965 5C 548 [Specific legislation
Is not required for crabling the Swate to ¢ary on 2 fradc or businass]; Mutaindas Sadurbfn v Stae of M, AR 1974
SHCURIE - R S 1232 [1974) 4 scch%‘gﬂ-, Bisharbar Deyat Chendra Mohnn v. State of TP, AIR 1982 8C 32 (para 20) - (1562) |

SCC 2

20, _Jeseph Valomangefnm, Ren Frov. Sterte of Kernla, AFR 1958 Her, 290 1058 Ko LT 233
20, The words “epecified in Part & . . . Fist Scheduls” have been coitted by the Conztuton {7th Amendmeit) A,
1956 Ram fewara Rapur, Hef Sukid v State of Punjab, [1955) 2 SCR 235 [232-36) : AIR 1955 5 548 [Specilic
Iment] Act, ' lagislation is not reguired Ser enabling the State to carvy on 2 Made 31 Brusiness.]
31, Sate of MLP v, Bharat Singh, Thokur, AR 1967 3C 1170 (pares 571 : 1967 {3y SCR 454,
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. 4] : 1933 Supp. SOC 559 -
LI Ineffz, AYR 1057 5C 1545 * 1588 Supn, 500 554, -
35 4 o o of India, AYR 19BT SC 1510 (Para. 4] : 1980 Supp. SO 2ay :
3. Sangman gy A8 v Dy, of Midia, ATR 1om S 1545 fparg 4 1gn Supp. 300 55,

37, Verme, R R v Liien of fadig ATH 1980 S0 1451 pata g7 «

34, Verme, R R v, Linfon

38, Poj

1413 AIR 1990 5S¢ 365, 1040 2 LLT 47; Uniom gf
 (1966) 1 § cm{paraﬁi:mﬂmsfasczﬂsﬁ. f .
0. iz Kumar Tupgn v, o ¥ F, (1997) 2500 16) faeh 12) : AIR 1996 SC g5y, . -
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Council of Ministers lo qid and edvice President Art. 74 48D

would he required, becanse Proviso {b) to Al 208 does 1ot make this executive power of the State
sabject to “the exeeutive power of the Union’ 12

Council of Ministers

Arxt, 74. (1) There shall be a Council of Ministers with the

C il of Mind X . : . :
e mid o Prime Minister at the head in aid and advise the President whe

O o Proccemt. shall, in the exercise of his functions, act in accordance with such
advice 12

st Provided that the President may require the Council of Ministers {2 reconsider such
aduice, either gemerally or ot hevwise, and the President shall act in accordance with the
advice tendersd after such veconsideration.t?

(2} The question whether any, and if 5o what, advice was tender=d by Ministers
io the President shall not be inquired into in any ceurt.

Amendmenis.—Argcle 74 has heen amended in 1976 and 1078, by the Csnstition {42nd) and [44h)
Amendment Sets.

CL {1): Use of British conventions {o interpret Arts. 74-75.—1. It is now settled
that since the Cabinet system of Government hos been introdeesd into the Indian Constitution from
the Britsh model® and since all the conventons can not possibly be codified exhaustively, it would
be lecitimate to tefcr to the British conventions in mterpreting the provisions of Arts. 7475, unless,

of cxuse, they are exclnded or modified by these or other provisions of the Constitution of India. ¥

5 The Court can not refuse to entertain a question as ‘prfitical’ if it fnvelves the interpretadon
of the Constitution or of a stanite, which i3 a judicial fimetion.*s In the Rajasthan caze,®® BEG, CJ.,
observed (para 58] that i is no for the Courts to formulate, and much less, to” enforce a
comvention, howaver, necessary” but the consensis of opinion in the Supreme Court,™ as just
stated, is to the effcct that the conventions nf the British Cabinet system, as they nbtained whern gur
Constitation was adopted, are admissible to interpret the provisions relating to the Cabinet system
under Art. 7451 and the following Articles of our Constitution.

Relation between the Prenident and the Council of Ministers.i2—1, Though
we have an elected President, the present Article introduces the same systemn pf parliamentary
exscutive as in England and roduces the President 1o a forma) or comstitiflonal head of the
executive, the real power being cxercised by the Council of Ministers.™ All the powers that are
vested by the Constinition in the President, must be exercised nn the advice of the Ministers

42, durai B v. State ff Mahatashirg, AIR 1584 5C 78] [para 0] : [1984] 2 SCC 362,

43, The italicisved words were added o CL (1], by the Comshibatiggn {d-End Atnendmeat) Act, 1976,

44, The Praviso was inserted by the Coaslicgn [$4th Amendment) A, 1578,

45, The Provist was inserted by he Corstidon {44¢th Amendsient} Acl, 1578,

A8, Rem fawaya Hapur, Rai Soldl v Stole quunj:zE-,é!QiS‘l 2 SCR 235 {Ei&] - ALR 1955 S 54i; Semeher Singh v Siote
of Punjub, ATR 1974 5C 2192 {para 97} - (1974) 25CC 231+ 1974 (2) LLJ 465

47, Apm _jewapan Kopor, Rgd Eghip v. State of Fanjeh, [1953) 0 SCR 225 (238) 1 AIR 1455 S0 54% Rag, ULN.R v, Indive
fRomdid (Smt §, AYR 1571 30 002 {paras 2, 4, 12} : (1871} 2 5CC 63,

43, Statr of Bgjasifinn v, Union af frfia, AIR 1877 5C 1361 fparas 30, 3426, 143-44) ; (1877) 2 ECC 30%

4B, Stelr of Rejusthan v. Union of Fudia, ATR 1577 31361 [paras 30, 3436, 1434d] : (177} 2 SCC H2

50, Rem femagie Ka{}ur: Foas Sahtb v, Srate of Pagjad, (19563 2 SCR 745 [238) ATR 1055 8C 548, Fomsher Singh v, Halt
i}}-’un“'ﬂ&l, ALR, 1674 50 2192 [para 27) 1 (1904) 2 S0 A3 ; 1974 (B LL] 465 Rao, IOVE v Fudira Girndfd {Srf, ),
FER 1571 SC 1002 {paras 2, 4, 12) : (1971} 2 5CC 83

i1, The leagjf,g admment i1 Lkat af the Budge Bench in Sammat SR, v. Untet of Fnefe, {1994) 3 3CC 1 - AIR 1494 3C
191B — B[udges.

52, The leading judgment is drat af e Hudgs Bench in Bowomad, S0 v, Cudor nyf T, (15904} 3 500 1 AR 1504 58
1918 - BJudges.

B3, Ram frweye Kafrr, Raf Sabik v, Stale E{Ptmjrzi?, {1955) 2 SCR 225 (236) - AR 1955 S0 540, Sunjeeni Naldw A, v
Stnte of Madvos, AR 1B70 2 102 (7766 - {15570) ) SCL 448
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respontsiale to the Legislature as ig England, because of the mandatory requirement of O (3
Art 7484

. (3] of Art 163, aceording tc: which the oy
the Constitetion, authorised to act ‘in his discretion’,

excenton of discreﬁona:}r Ranetions, and the oblipaton

o act according to the addce of the
Council of Ministors fastens to the entire realm of th

& President’s fmctions.

1},5% has beap
s by adding the italicised words at the end of CL {13, using

even in these exceptional rreumstances

ta seek and act according to the adviee of 4 Council of Ministers, Of
based on the English svstern of Cabinet

6. One of the canons of interpretatiun is that though the word
imperative, the Cowrt may acknowledge exceptions where the former
abeurdily 58 Applied to the question of ministerial adwice, i woukd app
be required to act according to minfsterial advice whepe such advice is not avalable or the fraction
is inhicrently of such a nature that i can pat be performed with the advice of the existing Counci of

Ministers. The question should he answered with reference to the several relevant circumstances
separately:

‘shall’ indicates an absolute
construction would lead ¢y an
ear that the Presitlent can ot

L Choice of the Prime Mintster. A new Prime Minister has to be appointed when a Prime
Minister in office either dies or resigns, thus, dissolving the entire Council of Ministers. In Enaland,
# is settled, that thoogh the Crown has to act, a5 4 constivtional ruler, only on the atlvice of his
Council of Ministers, through the Prime Minister, there al® certain excepHonal circusnstances i
which the advice of a Prime Minister 15 not acnilabls ad, therefore, the Crown is entitled to actin
the excrdise of his gwn Judgment One such occasion igkes Place when a Prime Minister dies or

vesigns. Obviously, the advice of the Prime Minister in office can pot be available when he is dead
or Iis office ceases by resignation,

{a} In the selection and appontment of a new Prime Minis

ter, in soch a contingency, the
OWR Can Dot act according m the advice of gy Prime Minister, 50

F2. FRao, UNR v, fadia Gandhi, AIR 1971 5C 1002 [ e ii&l?]} 2 3CC 63y Sumsher Jiugh v, State of Punjah, ATR
1974 5€ 2192 7 Judgas) (navas 37, 30, 32) - (1979) 3 SCC 31

35, Famrder Stugh v, State of Funjab, AIR 1970 SC 2108 (para 27}« {31974 & SO 83T ; 07 (2 LT 455,

56. Rao, ULNA. v. Indita Gandhi ATR 1971 30 1008 (12050, (1970) TSCC 63, Samsiver Stngh v. State of Punjal, AIR
1070 5C 2192 (7 udges} (paras 27, 30, 32) : (1074 0 S0CY 431, _

3V, Sunjeew Naidu, A. v, Staee of Madvas, ATR 1970 5C 1102 {1708 : (1070 1 S0 443 fao, LNR v, ndirg Gendhi,
AIR 1971 SC 1002 (7005) : (1971) 2'50C 63 Samsher Simgh v, State af Pungab, ATR 1974 S0 ol {7 Tndges) (parar
27,30, 32} [1974) 2 SCC 53,

8. State of MP, v. dead Bhavat Fingnee Co, ATR 15867 90 974 (pata 3
SCR 1104 {7725,

8. Dicey, 10th Ed, p. civ.

80, Dicey, 10tk Bd, p. clv,

1908 Supp. SCR 473 1 Furi v, Akmed, (1885) 1
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In such a easc, therefore, the word ‘hall’ in the amended Art. 74{1) can not be constraed as

impcrative.
fo} The position would be the same where 2 Covnct of Ministers is unseated by a vole of ner
possitality of fdrming an altermiative governmment,

confidence and it resigns but there i3 T
cpmmanding canfidence of the majority i the Faouse of People. It has beent held by some High

Courtsft that in such a situwation, the President may select some member of the House whn, i1 his
estirnatinn, is more likely t© command a majority W the Hmse, and ask himn to form a Coundl of
Hinisters; and that even if the latter fails to secure 2 vete of confidence or otherwise establish Ris
cornmiend over the majosity, he may be asked 0 continue with his Conoedl of Ministers il
another House is clected after dissbhution. Tt is clear, therefire, that in the choice and afpaintment nf
a person as the Prime Minister, under Art. 75{1}, the Pregdent can nnt, possibly act according to the
advice of any Council of Ministers. The choice of a new Dime Minister after the death ¢
yesignation of a Prime Minister is. s, an exceptonal ciroumstance, when the President has o act
arcirding to his discretion, notwithstanding the 1976 amendment of Art. 74{1).

The Supreme Court has held that ¢he President, while exercising the exacutive power under
Act, 73, read with Art. 53, discharpes such of those powers which are exclusively conferred on his
individual discretion (like appointing the Pome Minister under Ast. 75), which are rof Open to

judicial review.

T Aduice of dissplution. Artide 85(2) empowers the President to dissolve the House of the
People at any dme, pries 1 its usual rerm provided in At 83(2). Under amended Ave. 74{1), this
function can, prima faci, e exercised only according t© e advice of the Council of hinistes. 1i,
therefore, a Prime Minister, in office, advises the President to dissolve Parliament, the President can

ask the Council nf Mnisters, Inee, tn recongsider, but he can not eventualty rcfuse to cblige the

Prime Mintster.
In Eﬂgmmi, Jisepiution is a royal Premgaﬁvcfﬂ hut by convention, this power can normally be
3 o advice of the Cabinet, through the Prime Minister.

exercized by the Crown enly according o
But there is a further cimvention that there are exceptional circumstances in which the Crown

wild be justified i refusing disschition 10 a Prie Minister,% ¢.£.—
{j Where an alternadve government cad be formed with annther person a2 the Prime
imster, to carry o the admmisiration with & working majority, for a reasonable perlod.

(i} Whesetherelsa general feeling that & fresh election would be denimental to the nattonal
eronomy, partculatly when the request for dlzsolutinn comes closely on the last ejection.

(ili) Where a Prime Mimster who has advised dissolution, is defeated at the General Eleclian
which ensues, and Tequesis for a dissolutiosn again.
Cin the contary, there is a group of publicist in England, who are of the opinion thaf thesc has

been rp instance of a refusal by the Crown of dissolution a3 advised by a Prime Minister dunng onc
century and that there are instances where, EVEN in exceptiﬂnal circumnstances, the Sovereign has

e ——

61. Dhnerk Chomdra Pands v. Charest Jingh Chaudhury, AR 1980 Del 114 Madan Mured Virma v, Chaudhun Chernn
Singh, ATR 1980 Cod. 35 {pava Oy : 84 Cal. W 14,

Bz, RE fainv. Unis of fadiz, {1093 4 SCC 1Y [para 55} : ATR 193 3C 1768

5. HaiSEURY, 4th Bd, Voi B paeas 819, 923,
§4. WADE & PRALLEE, Canseitutionnl Law, 1470, po. B4, Iy de Smith, Copstilational and Adsmintsirative Lo, 1973, pp.
1061 4F; HooD PRILES, onstifutional wnd gdminittratio Lawn, 1975, pp. 14048, KR, Cabinet Gousrament, p. 30?.
Article 132k} 2f the Cunstibstinn of Etre, 1037, without enumerating amy cxceptional drclasianses, provides

i f Parligment, advises 2

thet where & Erime Wlinlster has los1 the suppart ol & majqﬂ i the tower Chamber o

dissalution, the President chall hae an ‘abeolute dlseretion i oo disznludan, Axdele 12 o the Canstituton &f e
Fitth French Republic, 1955, says that the powes
wha may cxerdise
digsahaion shall take place twithit 2 yer following & sacral electinn which
fhis Artde, In other wotds, there can not b twa G sciu

i dissolve the House of Representallyes lelongs w the Presideat

it “after cotessialist with the Premier and the Preaudents of the ‘Assemmblics”; bt that “no further
Is held as a resulted 2 dimsolution under

He within gne yei, under any circumstances,
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In this state of the English COnVentom, i must be said that it i nog Mnitfaginable diz 1,
Bripartial head of the State shall have o POWer ta refuse dissohition when so advigag by the Lean
Minister, In fndia, the Power o dissclve doee ot stern from BLY pPrerogmtive, by from thy
provisions of the Constitntion, saddled with the iMperatve ‘shall’ in ATt 74(1), as amnended i - -
In the case of 5 disselation, the Prime Minjster advices dissolution, while s8l in ofice, Hence, it 7o
ot be said that this 45 5 SUAELN Where pg advice of & Prime Ministey i availalle,

UL Conststutiongy Fequirement do agt GCOrding £ the adpipe of seme othe
would be the eases where th

* autharily More difficujt
e Constibton requires the Provident 1o take th :
authority, sg., (a} the Chief Tustice of Ing

 advice of some o
13, in the matler of detemination of the age of a Fiigy
Court Judge, under A 217(3) (b) the Electiog Commission, oy 5 uestion of disqualificarioy, of -
mermber of Parliament, ujydar At 103(2),
{8} Now, 5o far a5 Ape” 16372
$2n.d Amendment, 1976, but the orginal text of the Articl
Amendment Act, 1978, which lays

down that
“The President sdalf obiasn the opin
This change in the Constitution, being Subsequent t the 107627, J» musi
mvenide the word ‘shail’ iy Art. 741, and 3 must be conclided that in the inaser of deciding -
question of disqualification of 4 Member of Parliament, the President can pot aeq according to fh,_,
advice of lis Councl of Ministers and thay thig § i Art, 74013, sngraficd by hs
Constifugion iself,

) 5 concerned, the sttlation was Sought to be distrubed by the
2 has beeq Testored by the 4y .

100 of the Flesgon Crraralsston and Fhall gy Ereardinmg fo gyech afimion * "

(0) But the text of Am 217

ident ‘shall gop accordi
consuifntion with the Chief
subsequent to the 1976.4.1,
third parly, does pot dispen
the Coundgl of Ministe

(30, fost, 1a different from
ng o such apinion’ |5
Justice”. Since ng oh
cofiment to Ay 7
%2 with the overg]]
™5, after conside

that in Ary, 1032, It does
Ut merely requires the pr
Ange in the text of thie pr
#H1}, i is now clear tha the requiremient to £Omsult 2
Pequirement # 4t according to the advies tendered
fng the opinion of syck Hrrd party, The file, after -~
OpInD, must nag pass through the BHome Minister, whe 1% to advise the
President as 1o whether the Free: aCcording: tn the vy of the Chiel .
i be apen to judicial cevigy, 69 '
V. drs 177 0 200 It was casitally suppested by Ray, the then CJ. for the majolity in
Samnrker’s pap b (Para 36) that the function of Eiving or witkholding 1

ot say that the
esident o decide ‘after
visicr has hagn made —

I sufution fn a Pringe Ministe,

4 of this Consibg g, lays down, generally, that "Se advies and
PETAT i mrabbers of grare, v tne of such matters of

stite is “the dissalulioy of the House of H:J:;rcsenmﬁves’ la be performe ‘wit, the 243 and adyice of the Cohinat'

(A 7) free Authpr'; Sefest Conrditmtinns 5 tike Worde, e 4, pp, 2075,

68. The ahurrvadnne made in e Frakach®s sage JAJ;R It

P‘}’m’:ﬂ:&g‘rﬂﬂﬂ, ATR L9731 8¢ 100 i

autharity, in the ]

R R T — 2 judicial funetion.., sun 0ot 20t on the advice of |

1575 araendrient of Aut, 741,

 Ministers™, EPpeas t0 e, supers eded by the
89, SemuhsrSinghv. State of Py 748 :
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Council of Ministers to aid and advice President At 74 453

Ast 300 was “ancther instance where the Govemor may aet irrespective of any advice fom the

Couneil of Fmistars™,
(a) Now, so far as the President’s power under Are. 11l is concerned, the 1976-Amendment
of Art, 74{1) leaves no dpubt that Lhis power of the President must 2lso b exercisad

agenrding 10 wrinisterinl adrice, because while exercising this power, ministeral adwvice

would be availabie and the function s not such that flike the choice of e Frime Minister}
it cap not be exercised according to ministerial advice.

(b) As vegards the Governor's corresponding power under Art, 2¥), obvipusly, it is not
included in the list of his functians which are to be exercised ‘in his discretion’,

Some complicaton is, however, introduced by the fact that there is the second Provise to
At 200 as well as sorne other provisions in the Coostitntion, e.g., the 1st Proviso fo Act 3LA which
rnakes it obligaiory for the Governor ot ta give his assent to a Bill, cveo though he may be so
advised by his Ministers, bt 4o reserve the Bill for consideration af the President, in the specified
cases, In such cases, i the Governos acts according to ministerial advice, cootrary o the express
provisions of the Constitution, his assent would be zoid. 7

The questian is wbether even outside these cases, the Governor has the ireplied authority to
withhold His sssent and reserve the Bill for the censideration of the President. RAY, CJl opined,”
{pava 56) that even in these rases the Dovernor would be justfied to act according to ‘the best of his
judgment’ and to ‘pursue sach courses which are not detdmental fo the State’. Tt is quite possible
thar wlen differeat political parties are in powar at the Union and the Statc levels, the Council of
Ministers of a State may not Jike scnsitive lepstative measures to be forwarded to the President for
acting according to. the views of the Tinion Council of Ministers. Can the Governor, in such a

gitnation, withhold his assent against the advice of his Council of Ministers, on the ground that =uch
advice af Mitisters, responsible to the Stare Legislature, would be detrimental io the national
the power ander Ast. 200 stands,

interest? The advocates of State power would pojpt out that
autside the lisl of discretionary powers or [nctions nuder the Constitntion as well as those cxpress

provisions which make it ebligatory {or the Governor o reserve a Bill for the Presideat's
consideration. Such contention deserves a fuller consideration by the Supreme Court in some future
case, becausc the fros and cons do mot appear ta have been fully examined in Samsher’s case
(para 56).72 :

‘In ihe exevcise of his function®.—]. These words are not qualified by any other
condition. Henee, the obligating fo act according to the advice tendered by the Council of Ministers
would embrace all the functions which the President i entitled to discharge under this Constiauion,
¢.g, whether they appertain {o the ‘exeentive powet of the Dnion’ under Art. 53(l), anie,’? or they
are specifically vested in the President’ g, by Art 123(1) or 309, Provise, or 310, ar 3112,
Prav. [¢);7 317, 332{1), 356, 350%6_even though the function may be quasijudicial??

9. The samec principle has been extended even ta functions which are vested in the President
[or a Governor] by a statuts, 3 apart from the Constitution,—the reason being that the President like

F0.  OF Stair of Biker v. Kamestazr, AR 1552 H( 087 (265 : 1852 SCR. B34,

71. Somshe Singh v, St of Punjab, AlR 1974 &C 2192 (7 Judges} {paras 27, 30, 2% (1974] 2 5CC B5L

T2, Samiler Singh v, Stade of Punjnb, AIR 1374 SC PAKH ['.‘-")]udges] fpaeas 27, 30, 3232 (1974} 2 SCC B3] Itz kg be roted
shat in the concuring judgenent of Desile, 1., dn Samsher’s care (pava 153 of ATR 1574 SC 219 ¢ 1074 (%) LE] 453, At
9000 55 aee mencened s an exceptienal st

72, Samsher Singh v, State of Pujak, ATR 1974 50 2152 (7 Judges) (paras 27, 33, 320 {hard) 2 SCC B3

F4. Sgmesher Singh v, Stats of Punjeby, ATR 1874 5C 2120 (pavas 43, 44, 47, 143-24) : (1974) 2 SCC B3L 1574 43} LI, 465,

75. Samher Singh v, State g Punjed, AR 197S $C 2132 (7 Tudges) (paras 27, 30, 32) f1074) 2 3CC 835,

76, Sawchar Singh v Stafe of Prnjab, AIR 1574 50 2132 {7 Judges) (paras 27, 30, 32) - [1974) 2 SCC 831,

F7. Uhion 5f Iudic v, Sripati Resgan Biwes, {1767 1 SCWR 173 & ATR 1975 30 1755 - (1675) 4+ SCC 699 - 1675 (2 Liy
3F3: State af Moharaghive v. Narayan Skamean aranit, AIR 1962 5C 1198 (para 4) : {1562} 2 SCC 440,

75, Uhnion of Indie v. Sripert Ranjan Diswag, (1976, 1 SCWR 175 1 AIR 1975 SL. 1755 ¢ [1976) 4 SCC 685 : 1974 {2) LI

3635, State of Mahergshia v, Norapel Thomres Purgnif, AJR 1932 5C 1159 {para 4} ¢ §188%) 2 SCC 440, CE Kalyan
St v Sfafe o_f' OB, AIR 1963 5C 1182 - 1562 Supp. {7} SOTR 7H: Feleonri Lal v, Siate of Gujaral, AT 1965 5 BAD,
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the English Crown, is a mere tonstitutional head, whe

s not personally responsible to the fap for
any of his acts (An. 361, posty, each of which is to be

dome under ministerial advlce ™ [Bee alsn-
under Arr, 77(1), past]

3. The same principle idensifies the President {or the Governor

for the Stale Governtuent), so that where 3y statute confers a power upon the Governmen: qf
India (or the State Governmeat), it would come within the purview of Art, 7740 (for Art. 1£3).5.

The Proviso.—Fyven n Earland, where |he Monarch is a consttudonal roler, he retaipg the
rpht %o be consuited, tg EOCONrage and to warn® Thar Hght of |he constitlBonal hegd ;.
incorporated in the Constitusion of India, by this amendaent, Tn the result, though the President
shall be bound to act according o mninisterial advice {exxcept in few cases when such advice i oot
available), it “docs not necessarily tmean dmmediage zcieptance of the Ministry's Arst thoughts, The
President can state all his objections to am proposed action and ask his Ministers in Council, i

necenarg*, to recopsider the matter, It is only in the last resort that he muat aceept their final
advice™ 82 :

The insertion of the Proviso seoms 1o have been inspired by the aforesaid observarion of
WER, I in Semsher's case.8 It would save the President from being impeached fon refusing to aet
according to the advice of the Councdil of Ministers in the Jirst instance, But  he refuses w ace
according Lo tlie reconsidered advice of the Council of Ministers or acls contrary to their advice
without sending the matter back for thejr reconsideration, he shall rendey himself liable g
impeachment,

CL (2) : Jurisdiction of Courts harred.—1. Thi: Clagse embadies the principle of
confidentia'ity and secrecy of Cabinet deliberations and of the advice tendered by the Council of
it dismiss them. Fven though after the 1976
act according to the advice of the Council of
President to take the advice of the Council of

. In short, if any President flouts the Coungll of
Ministers, the latter may proceed against him palitically, by way of tmpeachment, but can not ohtaig
any legal reliet from the Courts,

2. I however, the Government pra

duces the papers showing what advice was in faog tendered
by the Council of Ministers to the Presid

ent, eg., whers mals Fides 15 alloged, thore is ne bar to the

Cf.;,ﬁ."!-.-:.! Mudti-Purpass Co-op Soc. v, Stage of i £ AR 1967 SC IBLE: Nagerworg fag,
SC 302 (para 7)1 1959 Supp. (1] SCR 319,

8. Semsher Ynsh v Stap of Lunjad, AVR 1974 50 210y (7 Tudiges) (paras 27, 30, 32) : (1974) 2 SCC a3, Sanjesni Waids,
A v Seate of Mpdras, AIR 1970 5C | 1P (para [13: (1990) 1 50C 4435,

80. CF Sharma, A.C v. Lnion of Tudia, AIR 1476 S0 2047 - (1876) 3 5CC 574,

81, Sanjesnd Nide, A v. Spafe af Madrar, ATR 1970 50 12

82.  Samsher Singh v, State of Pungah, AIR 1974 5C 21gn fpara 118} : {1974) 2 3CC 831+ 1974 2) LL] 463,

83, Sumrker Singh v, State of Punfob, AIF. 3974 SC 2199 (Para Ti8) : [1974) 3 §CC 83! « ;074 2) LLT 465,

Bd. Famsher Sisgh v. Stase of Puyiad, ATR 1974 SC 5159 {par= 118) : (1974} 2 SCC 831 . 1974, {2} L] 465.

85. Stute of Funjeb v, Sodhj Subhden Stmgh, AIR, 106) SC 493 fparas 3, 43) + 1961 (3} SCR 571, Birtmdar Singh Rao v,
Limion of fnain, AIR 1066 P & H 441 (paraz & 15); Fidvarager Fingh v Erithee Bolindda Fakoy, AIR 1865 Fat 32!
para al.

Bo. gce elabarite trealment in Authug's Comtmentary vn 2he Consifiveion of fndig, 6 Fd., Vol ¥ PP A1E &t g

87 Cf fyvoud Profash Mitier v, Chisf Tuitier, Calentta Erigh Court, AIR 1065 5C 961 jpara |, L7, 2%, 26) : 1965 [2) SCR 53;
Lhar of fndia v. Fyoef Prabosh Milter, AIR 1571 SO bgs (pasas 12, 29 - (E571V] BCO 306,

B8. Srate of Rajasthan v, Dinign of fndie, ATR 1977 5C 136] {paras 8383} : (1577} 2 SCC 5oz,

Gov. APSRTC, AR 1959

b with Lhe Goverpment of India —
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Council gf Ministers o aid and advice President Axt. 74 495

3. Bul though the Court can nod compel the Govemment to produce fhe advice tendered by
{he Ministers to President or the reesens therefor, there is nolhing w prevent the Court to campel
production of the muterials upon which the advice or jts reasoning was based, because the
{paterials’ can not be said to be 2 part of the advice.® In other words, the bar of judicial Teview is
confined to e factum of advice but not the reasons, Le the matcral on which the adviee is
founded M g, the correspondence benween the Mimisters and the Chief Justice of India or of

‘Delhi, in the matter of transfer of or confirmation aof certain Additional Judges, on the basis af which

the Council of Ministers tendered thelr advice. Upon such disclosure of the materials, it is
competent for the Court to give relief to the Litigant in cases of nenrcompliance with consitational
requirements® or of male ffﬁ::.mj

4, Tt is the duty of Supremc Court 1o prevent disclosurc when Arl 74(2) is applicable. “The
notings of the officials which lead to the Cabinet dedisioo form part of the advice tendered to the
President a5 the Act was preceded by an Ordinance promulagated by the President. . . . Bt is well
seilled that the privilege an not be waived”. {(The clatm for production of docmnents in question
was rejected )

The immuniiy daimed snder Art. 74{2) and s 123 of the Indian Evidence Act can uot be
daimed by way of mere adminisirative voutine, The facwors i decide the public interest immunity
would jnclude {a) the inierests affected by their disclosure; (b) where the class of privileged
documents is invoked, whether the public intcrest Immunicy for the class is sald to protect; {c) the
extent to which the interests have become stale by passage of time; {d) the seriousness of the issues,
{e) the likelihood that the produciion of docunents will affect the outcorme of the case; (f) the
likelihood of injustice if (he doclunents are not produced.®

Arts. 74{2) and 356(1].—]. Article 74(2) is not a bar against the scrutiny of the meferin
cor the basis of which the President has arrived aé his sptisfaction for issuing the Proclamation under
Art, 356(1) [paras 81l, 167{T0], 453(A)).70 K merely bars an inquiry into the question whether any, and
if 5o, what dvice was tendered by the Ministers 1o the President®

What Ari. 7H2) provides is that an order issued i the name of the President could not be
guestioned on the ground that it was either conary to the advice tendered by the Ministess ar was
saned without obtaining any advice Fom the Mmnisters [para o058

9 It daes oot bar the Court from calling upon the Trnion of India to disclose @ the Court the
material upon wlich the President has formed the requisite satlsfaction. Even i the material i
looked into by the President, it docs nat partake the character of advice [para 453(6y).58

38, Gupta, S.2. v. Union of Indie, ATR 1062 SC 140 [paras B, 61) - 1553 Supp. SO0 47,

qn, FR.FE Jain v, Drien af Mrdie, [1509) 4 500 105 {poras 54-55) - AR 1983 EC 17849,

91. Anything said lo the coatrary o Siate of Punjnb v. Sndhd Subhder Swgh, ATR 1961 SC 493 ¢ 1961 %) SCR 371 has
o fverruled by the 7Judge Droch in Gipin's ot ATR 1982 5 140 : 1581 Sul}]j:. SO0 &7, which again has beeo
congidercd by a 3fudge Bench, st Jai v, Dnist of Frdliat, {1503} 0F AT d64 fpara 16 ATIR 1053 50 1760 - (1955 4
SO0 14

§2. Anything said 1o ths catmary i Sirte of Punjab v, Sedhi Sukhder Singh, ATR 1951 5C 443 - 1881 (2) SCR 371 has
Leen pverruled by the 7Judge Bonch in Gupta’s case, MEF 1582 30 149 1681 Supp. SCC 87, which ayain bas heen
conzidered Ty a 3 Judge Bench, o _faie v, Dinine ﬂffnd'z'a, {£BOT; o5 AT 404 fpara 1E) - ATR, 1953 8 1768 (1905) 4
S 1L

§3. Anything said o the conbary i State of Funjnb v. Spdhi Subhda Singh, ATR 1861 5C 433 = 1361 (2) SCR 371 has
been peerraicd by the 7-Judge Tench in Gupra’s cnse, ATR 1982 8 148 : 1981 Supe- 530 47, vwhich again has heen
comsidered by a 3Judge Bench, in fain v miem af Fuea, {1998) 25 ATC 4454 fparn 16 : AIR 1903 5C 1768 - [1995) 4
B 118,

4. Doypack Spidams Pot. Led, v. Lnive of Bria, ATR 1088 3C 783 (1138) 2 50000

5. A jainv. Union of fndia, (1993) 4 SCC 119 (paras 56:55] : AR 1993 5C 1769.

GF. The leading judgment is that of the Buége Bepch in Bemmai L v, Linion af Fudin, (1504} 3 5CC 1 ATR 1994 50
1518 — Sudges,

97, The loading judgment iz that of the 3Judge Bench in Bomsas, S.A, v Uaien of fadia, [399d) 3 BCC 1 - AIR 1504 30
1918 — 9Judges.

08, "Tha Icading judgres: is that af the Hjudge Bench In Bommat S8 v, uisn af Fedia, (1894 3 3CC 1 ATR 114 50
1518 — Hudges.

g0, “Ihe keadlng judgment is thar of the Sudge Eench lo Bormaal SR v. Union of Fedie, {1934} 3 SCC 1 AYR 1054 30
19t3 — Q-_Tuées.
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3. Notwithstanding Are, 74{2), it is open to the Court to inquire [paras 2, 167(1}, 453]1-
(2} whether there was nny material on the basis of which the advice was given;

(b) whether such material was relevant for snch advice [paras 50, 93];2

(e} whether the material was such that the President, as a reasonable man, could

: have rome
to the conclusion in queslion, sz, his safisfaction as to the existence of the cmdiling
precedent for the exercise of the power under Art, 356, —that a situation Rhas aHsen in

which the Government of the Stte can not be

carried on in uccordance with the
provisions of the Constilstion,

In other words, though the sufficiency or otherwise of the malerial can nnt be
questioned, the legiiimacy of the inference drawn from such material {s open to Judicia]
review [para 90

{d} whether the Unicn of India can claim privilege under s 193 of the Evidence Ace i g
diffevent question [paras 92-03, 453(3)).%

" . . Art. 75, (1) The Prime Minister shall be appoinied by the
gtfmgﬁg’:ms President and the other Minjsters shall ba appointed by the
' President oo the adviee of the Prime Minister, '

(2] The Ministers shall hnld office during the pleasure nf the President,

(3} The Council of Ministers shali be collectively responsible to the House of the
Feaple.

(4} Before a Minister enters upon his office, the President shall administer ta

him the oaths of office and of secrecy according to the forms set out for the purpose
in the Third Schedule.

{3) A Minister who for any period of six consecutive months is not a memhber of
either House of Parliamen: shall at the expiralion of that period cease to be 2
Minister,

{6) The salaries and allowances of Ministers shall be suck as Parliament mav

fram Hme to Hine by law determine and, until Parkament so determines, ahall be ag
specified in the Second Schedule.

C1. {2): Ministerial responsibility.—Road with Art 74{1)
that the Council of Ministers, appointed by the President, must enjoy the confidence of the House
of the People. But Art 733} can not possitly have amy application when the confidence of the
House can not be expressed because it has been dissalved or provogued, under Art. B5({2) 4 or Arl.
83(Z). There iz no question of the Ministry losing the confidence of the House when merely the
session of the House has been proragued. Similarly, when the House itself has ceased tO el
awing to its dissolution, whether by the lapse of time or by the order of the Presitlent, as adviset] by
the CUouncil of Ministevs, there can not be 2y question of ascertaining the confidence of the House
untl an election is held and a fresh Honse elected. Article 75(3) must, therefore, be read subject to

, the present clause means

L. The lesding jndgment is that of the Bjudge Bench in Bomued,
151E — &judges.

2. The leadizy judgment = that of e Budge Besch in Hommai, 5.8 v Eniaa of Frdia, (1994 3 300 1 : AR 1504 5C
1938 — Hjudges.

88 v, Laian of Tndia, [1004) 3 500 1 - ATR 1094 50

3. The leading judgment iz that of the Sfudge Bench in Bommai, 58, v. Unign & Tndia, (1%34).2 SCC 1 : ATR ja0g S5C
1918 — 2 udges. : ’

4. Rea [N v Fadivs Gendhi (Smi ), AIR 1971 SC 1002 {para 10} - {31%71) 2 BOCT 63,
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Attorrey-General for fadin Art. 76 497

the excepiian—"cxcept when the Huuse stands dissclved or prorogned”.d The Minister ncludes the
Prime Minisler, evan it b iz not a mamber of either House of Pariament.®

Hence, wheo upen the fali or resignadon of a Cowsedl of Ministers, the President arcepts the
advice of the Prime Minister to dissolve the House of the People but asks the putgoing Prime
Miinistzr to carvy on untl a new [House is constituded afier clocion, the title of the Prime Minister,
dening the perod of dissolwion, can not te challenged on the ground thal it eonfravenes the
conditon of respansibilily laid down by Art. 75(3).7

Ia the Canstitarioo, there is no 1mentian of any allice of Depoty Prme Minister. When a senior
Linister (Dlavi Lal], while taldng oath, described himself az ‘Deputy Prime Mnister’, it was aruged
bedore the Supreme Court that an oath as Deputy Prine Ministcr being not in accordance with the
preseription of the Constiution the appointment of the persoo taking oath was vitiated. The Court
held that as a sabstantal pact of the oath was propedy falowed, the appointrnent was valid. Even
though deseribed as Deputy Prime Linisier, he would have na powers of the Prime Minister and
would remain a Mmister only.3 -

“Collective responsibility™.—It has two meanings : the first that all members of a
Government are nnanimous in stppart of its policies and exhibit that veanimity on public occasions
aithough while formulating the policies, they might have differed in the Cabinet meeting, dhe
sccond that the Mindsters, who had an oppoctunity to speak for or against the polides in the Cahinet
are thereby persanalily and morally responsible for its suceess and failoe 8

Appointment of 2 ponamember of Parliament az Mindster [CL (5)].—-A
person who is not a mepuber of either Howse of the Parliament can be appointed a hinister in the
Central Cabinet (including a Prime Minigter) for a period of six consceutive marths and i durng
that perind he is not elected to either House of Paliament he would cease to bz s0lf and even if
such a aowmember is appainted a Prime Minister, he can vetain hiz membership of the Siate
Legislature, if so, during that pesiod.’t

The Attorney-General for India

Axt, 78. (1) The President shall appdint a person who is
?;:?:EK;GEHWHJ qualified to be appointed a Judge of the Supreme Court to be
Attorney-General for India.

{2} Tt shall be the duty of the Attorney-General io give advice to the
Govemment of India upon such legal ratters, and to perform auch other duties of a
legal character, as may from tlime to time be referred or assigned to him by the
President, and to discharge the fumctons conferred on him by or under this
Constitution or any other law for the time being in force.

(3} Tn the performance of his duties the Allomey-General shall have right of
audience in all entats in the territory of India.

{4} The Attomey-Genera! shall hold office during the pleasure of the President,
and shall receive such remuneration as the President may determine.

- Ran, (LNR. v. Indita Gandhi (Tmi.), ATR. VG SC 102 fpara 140 [197EY 2 5CC &3

. Kan, (LMK, v, frdive Gandhd (Sar ), AYR 1971 3C 1002 (para 10) ; (1971} 2 5CC 63,
o EM Sharsie v Deof Lal, ATR 1090 30 528 - (19600 1 SCC 433,
0. Comweer Conte, 4 Hegistored Soeiaty v, Usier of Fidie, {1903 8 SCC G867 [para 3} - AR 1995 507 2075,
18, 57 dnasd fudare v SA Deoe Gowsdn, {1990) & SCC 734 [paras 3, F4 and £5) : ATR 2807 S0 072,
11, Jamek Rej Jui (D }v. H 5. Deve Gowda, {1897) 10 SOC 453 {para 5).

5
8: 5L dnsad, fadere v, KD Deve Goenda, {19%3) 6 3CC 734 (para 16) | AR 1967 3 272,
7
i
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Conduct of business of the Government of India  Art. 77489

persenaliy, so that it could not be delegated 1o any other person by making Rules of Business urder

Axt, 77(3]. In the facls of the casel? the Court set aside an order of terminadon of service of a
Covernment servant on e ground that ihe order of exemption from fhe Tequirsment of inguiry,
under Proviso {r) to Att. 311{2], had been made on the satisfaction of a Joint Secrciary to the
CGovernment of India, by wirile of power delegated under Axt. 77(3), and that the President did not
satisfy himself of the need for dispensing with the inguiry by Art. 311(2).

3. The wnanimeus derision in Sardarilel’s case? has, however, been overrulad by 2 Special
Bench of 7 Judges in Samsher Singh's case 20 Tn vhis case, it has been held that—

{ij The decision in Jamyaniila was confined to Ast. 258, and had no bearing on Arts, 74, 75
and 77.

{ii) Whenever any ‘execntive function’ was to be exercised by the President, whether such
fimetion was vested in the Usinn or in him as President, it was 1o be cxercsed with e
advice of the Council of Ministers, the President beng a constituronal head of fhe
exccutive, and was also subject to allocation under Art, 77(3), subject to certain
exceptions, which related to extraordinary situations:

{ay choice of the Prime hinister;
() . dismissal of 2 Govesnment which refites ta gquit, having lost it muajority in the House «f the Peaple;
{c) dizaglitan of the Hause, when appeal o the electorate becames 1'u3|:a‘:55:;n-;.r.23

(i) Even those functions which were required by the Constitution to be performed on the

subjective satisfaction of the President {e.g., under Proviso () to Art 311{2}%? could be

i delegated by Rules of Business made unger Art, 77(3), to 2 Minister or to a Secratary to
the Crovernment of India, because ‘sallsfaction’ in these Artieles JArts. 123, 213, 31102,
Prov. {g), 317, 352(1), 356, 360}, read with other relevant provisions of the Constitution,
does not indicate the satisfaction of the President (or the Grovernor}, personally, but in the
consiftutional sense, the satisfaction of the Couocil of Ministers who advise the President
(or the Governor], which may further be delegared to a particular Minister or nificial
inder the Rules of Business framed under Art 7703} or 166(3). In such cases, “the
decision of any Minister or officer under the Rales of Business . . . is the decision of the
Pregident or the Govemor respectively”. 2 However, the order passed by the Minister,
{hough expressed in the name of the President, remains that of the Minister and it Cannot
Le iroated to have becn issued by the President personally and such an order is subject to
judicial review. 2

4. The principle laid down in Semsher Singh's caye?6 has been extended to a guasijudiciel

function, by a Division Bench of three Judges, in Union of India v. Sripafi?? holding that the appeai

0. Sardusi Lal, BK, v. Union of Fudis, AIR 1970 5C 1547 - 1971] | SGC 411 1 1971 (1} LLJ 315 [SHAR, MITVER,

HEDCE, GROVER & Ray, J1.)-
o). Serdari Lal, B& v. Uatan of Indiz, ATR 1571 5C 1547 : 1971} ] SCC 411 = 1871 {1) LLJ] 315 (Seasr, MITTER,

HEIGE, GROVER & Rav, JTh

91, Smmsker Singhv. State of Puajeh, AIR 1974 SC 2192 [paves 30, 43, 47, B8, 152, 153) : {1074) 2 5CC 031« 1974 (A 1L
g &p ) LL

465, I i to be nated that RAY, C:{.. who wrote the leading judgment in Samsher s case was ldmsell a pargy be
Sordavital (AR 1971 5C 1547y - 1971} 1 SCC 414 - 1971 (1) I1J 314

2. fapantilel Amritlal Shedhan v fang, FN. AR 1064 50 648 - 1904 [5) SCR 20k [GAJENDRAGADEAR, SHAH &
RAGLUEAR Davar, Ji.)

93. Samrker Singh v, Sao of Pesjab, AR 1974 SO0 2192 (paras 30, 44, 47, 89, 152, 153) « (197 4] 2 S0C 831 1074 (3 LE]
S6E Tt i to be noed thar Ra¥, CJ., wha wmic the leading judgment in Samsher's eosf was hirnself & party o
Serdaridal [AFR 1071 SC 15472 (1871) 1 SLC AL 171 (13 L) 315.

o4, Somisher Singh v. Siate of Punjaf, AR 1074 50 2191 fparas 30, #4, 47, 8B, 152, 1537 (1974 2 BCC 231« 1974 () L1
465. 1t it (2 be oased that Bav, CJ., who wrote the leading judgment tn Sarither’s cose was himeell a porty ta
Srrdalal {AIR 1971 5O 1547) - (1871} 1 SO0 4117 1371 1) T 345

05, (omman Guss, d Reglitersd Seaisty v, Uiom of fndia, 1084 6 SCU 657 [prr 36) : AJR 1909 5C 2770,

0G. Semsher Sfagh v, State of Punjeb, AIR 1474 5C 2102 (paras 30, 4, £7, 88 AT, 193}« [1674) 2 5CC 2l 1074 )LL)
465, [t iz to B nated that Ray, CJ., who wrate the ]eadjfi wdgment in Swmsker’s iare wes hiasell 1 parly to
Sardgrital {(ATR 1971 5C 1547) « (1971) 1 SCC 411 : 1497101 aka.

27, Union af Judin v. Sripati Runjen Bireas, (1976) 1 SCWR 173 AFR 1075 S 1735 - (1975) & SO0 669 - 1975 (3 L]
363 [ADIGRISWANL GRIWAMI & tITWALLL, 3
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to the President agwinst an arder
Minister ¢r other alfirer 1o whom it might be allocated
Court seeess 1o have praceeded under the foflow

[ Dismissal of a Government servant is an ‘exccutive functiun’ even though it involved 5

Juastjudicial inquiry, so that the whale of the function could be allocated by Rules under
Art 773,

(b) Art 77{3) docs not involye any ‘delegation’. When a functiog is allocated, theremide;, the
decision of the Minjster or Dfficer who s allocatcd that fmction and the order that
anerges beocime the decison and order of the Minister,

5. Previnus to Sripati’s case,™ it had been Beld, in the context
108[3), tha! when o sfatute vested a power in the State Cov

Minister ar g specificd officer, even though it fnvoived &
function a0

kg riasoning

af the parafiel Provision in A
ernment, i could be allocaled i 5
subjective opinion® of Quasijudicial

6. Sripati’s sasedl extends the fore
stalutory provision in the ‘Presideny’,

The eycle of full Ministerial responsibility i= this now
concerned, and lle remains of the thesis that the President
respects, a constitwtional head of the executive Like the Br
beyond any controversy, by the 1976-amendrmen; of Art, 7401)

7. It follows fromi the above that all orders made by the President, whether the linctiog is by
the Constituion vested in the Unien or i the

President by designation, do nar Tequire the persong)
sigualire of the Presideot. What is required is

that they are expressed in the name of the President
and are authenticated in the manner laid down n Art 77(2).92

going principle to a uasijudicial function vestad by a

complete, so far as the Cousts aze
under the Constitulion is nat,  all
tish Crown, and this is now plaged
. THEE,

Formality for expression of ‘executive action®.—See under Ast. 1GG{1), fage.
How an order may he proeved,—Sze under A, YGEi(1Y, post.

€l (2): Execution of orders and instruments.

—See under Art, 166, past
‘Orders and other Instrumeints,—1, This Bxpresson is wide enolgh to include Drders
made under Art. 355{1).85

2. Of course, this does not include policy decisions,
of orders which affects the rights of individuals 34

Bar to judieial enquiry,—Sec under Arp, 166[2}, post. This bar was n
the President is not required to exercse bis powers personally,
Them FATt 361, Hosd].

Cl. (3): Allocation of business.—1. Sce under Axt 166(3), post.
4. What is to be nated, i this context, is that while tie Counc
gach aet donz by the President {or the Governor) or b

Governrment), and that business of the Council of Min
Ministers, under the present Clange

but the implementation thereof in the form

ecessary because
nor would he be personally liakle for

of Ministers is responsible for
¥ the Gavernmenr of Indja {or the State
islers may be distibuted among the several
. while the entire Council of Ministers is reaponsible ta the

8. Liwion of India v. Sripati Rawjen Birwoar, (1976) 1 SCWR 173 - AIR 1975 SC 1755 - {1975) 4 SCC 699 : 1975 () LLJ
553 [ALIGERSWANT, COSWAM & 1) MTWALLA, ), )

29, Kalran Siagh v. Staee of 175, ATE 1962 81183 ¢ Josz Supp, (3 BCR 76; Suwarlel Cirdharila skt v Srste of
Gugara!, AR 1965 SC 470 1568 (2} SCR. 267; Sanjored Naidu, A4 v, Stage of Madrar, ATR 1070 5C 150 {6 Judges) :
(19705 1 5CC #43,

MY Nagesmans -, APSRTC, AR 1930 5 308 ipare 27 - 1959 Supp. (1) SCR 219,

31, Dhwiow of Fndiz v. Fripat! Ranjan Biswear, ['1&?6‘%[1 SCWE 173 - ATR 1675 S50 1755 - {I075) 4 3CC 699 - 175 {2] LiJ
953 [ALIGTMSWANT, CIOEWARM] & UNTWaLT, 1T

2. Sharme, 08 v, Cnlen af fudiz, ATR 1978 Pl 280 (paree 9, 12, 16).

33, Arandz Mambior, & v. Chigf Secy. v the Gocd. of Madras, ATR 1966 5C 657 - 1466 (2} 3CT. ¢4,
M. Davtatraye Moreshreoar v. Srate of Bombay, ATR 1952 5C 15 . 1952 SCR 1%,

of dismissal, under a statutory prevision could be hegrd by a
urder Rules made under A, 77{3. The ..
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Dutics of PM a5 vespects the furnishing of infir. i the President efe.  Art. 78 501

Leyiglature for all such acls [Art 75(3Y), it does mot mean that each and cvery decizion musi be
taken by the Council of Ministers or by cach Minister, personally.

3, Article 77{3) saye that, apart from allocating business among the Ministers, the president on
the advice of the Council of Misters, can also make rules for ‘the more convenient ransaction of
the business. IIence, the Minister is not expected 1o burden himself with the day-to-day
adminisiation. By the Rules of Business framed under Art 77(3), 2 particular official of a Mindstry
{uay, the Sceretary, Joini Secretary or the like} may be mathorised to take any particular decisien ar
to discharge any particular function, When such authorised official does any act, so authorized, he
daes so, not as a delegate of the Miniter, but on behalf of the Gowernment. 3 Subjeer to the overail
conito] of the Minister and his vight to call for any [le or to give dircetions, the validity of any
Heeision made by an authorised official capnat be challenged on the ground that the decision was
taken by an official and aot the Minister concerned,

4, Tn short, the act of the Minister or official wha s authorised by the Rules of Business, is the
act of the President (or the Governaor) or of the Government of India [or the Siate Government) in
wham the function or power is vested by e Censtitution or by any statute. 58

5. Merely hecaust a person is elected by the people and inducted as a Minisler, he cannot he
said o be holding a trust on behalf of the people 5o as 1o be lable for any criminal breach of
trise.

Knies of Business,—he power to make Rules of Business under the present Clause may
be waced from Art. 53(1) which says that the cxeculive power of the Union shall be exerviscd by
the Presidem divectly or through officers subordinate lo him in accordanes with the Constiution,
and Art 74{1), according to which he is requited to discharge his functions with the aid and advice
of & Councl of Ministers, The Rules of Business enable these powers to be exercised by a
Whinister®? or any official subordinatc o him, subject to the political respensibility of the Counedl of
Ministers to the Legislature,

Where an articic of the Articles of Assoeiation of a Govl, company gmpowered the President
of India ro issue ‘directives’ to the cornpany by way of rontol over it, the Supreme Court held that
i need not be issued by him personally and can be #tsucd by the Govt. of India and be duly
anthenticated. 1

Duties of Prime ri. 78, Tt shall be the duty of the Prime Minister—

L% i . : .
peTtl:t:]:g Faenish- a} to communicate to the President all decisions of the
Ing of mferma- Council of Ministers relating to the administration of the affairs of

ton to the Presi- the Union and proposals for legistation;

P:}} to furnish such information relating to the administration
of the affairs of the [Tnion and proposals for legislation as the President may -
calt for; and -

(¢} if the President so requires © submil for the consideration of the Council of
Vinisters any matter on which a decision has been taken by w Minister but
which has not been considered by the Council.

B3, Ssajeeni Natdu, A v, State of Madras, ATR 1974 50 1202 (paras 1004 - (1970 1 5CC 443,

36, Swnjersi Muidn, 4. v. State of Madrar, AIR V97T BC 1107 (paras 1192) - [1670) 1 SCC 443,

37, Swsjver Noidw, 4. v State of Madras, AIR 1970 3C 114¥% {paras 11-12] : {1570) 1 SCC 443,

38, Sanfers Maide A v ek af Medrar, AIR 1970 30 1102 (paras -1 5 1978 1 SCC 443; Samsher Singh v, Sate ef
Pungzs, AIR 1974 SC 2192 [paras 2041, 3%, 45 : (1974} 2 SCC 831 - 1574 {4 LLJ 465,

2g.  Common Cewse, A Kegistered Societp . Union of India, (1990 0 SCCEET (paras L5H1464) « ATR 1030 3C 2570,

40,  Samstar Singh v. State of Pujal, AR 1574 5C 31 (paras 3031, 36, 4B} ¢ (1974) 2 SCC &AL 1574 (% LLJ £65; Pefoy
Tl Aiths v Shate off WOE, ATR 1967 30 11452 1&'}? 12) SCR 406,

41, 6.0, Falewi v, Union of Fadia, 1935 Supp () SCC 5132 {para )« ATR 18985 30 1TB
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Arts, 75(3) and 78(c)

—The power vegted in
enzhbles the Preziden: tq obtain

the President by €L fc} of Ar. 78 pot QR —
2 reconsideration of an advice tendered by an individy,] ministar
iple of collectve responsibility laid down in Art 75(3). Even wher
the advice has been tendered by the Prime Minisrey, the

President may ohlige the Prime Ministers?
il of Ministers [see alse Pros, (1) tor Art, S ante],

MUELr 1 s 0 be found 1 OL (3} of Art, 352, whien has been -
insertod by the 44h Amendment Acr, 1978, refating to the fssye oF coftinnmation of 3 ‘Proclamatio
CL (b):—"Affairs of the Union’ relate to thoee matters to which the eXeclttive power [Ast, 73
or the legislative powey Arp. HE{[Z] of the Unjon
under tha Provision as it now standsz, hasve no tight to withhold an
ki such information as may he called for |

42, This brake wauld ni, however, be much effectve when the Frivne Minfster has o Aold upon his oo her Farty,
20 Lhat ro minfster wiould ventge & defy the wishos of the Prime Minjsier,
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CHAPTER II
PARLIAMENT

{Fensral

L Art. 79, There shall be a Parliament for the Union which
Constitution  of 4.1 consist of the President and two Houses to he known

Fexlament, respectively as the Councll of Siates and the House of the People.

Composition  of Art. 80. (1) The Council of States shall consist of—

tsl:;e;_:mmmj of {? twelve members to he nominated by the Presidemt in
accardance with the provisions of clause {3}; and

(b) not more than two hundred and thirty-eight representatives of the States
and of the Union ferrifories.!

(2) The allocation of seats in the Council of States to be filled hy representatives
of the States and of the [fmion territories? shall be in accordance with the provisions
in that behalf contained in the Fourth Schedule.

3% The members to be nominated by the President under sub-<clause {a) of
clanse {1} shall consist of persons having special knowladge or practical experience
in respect of such matters as the following, namely (— :

Literature, science, art and social service.

(4) The representatives of each State™™3 in the Council of States shall be
elected by the elected members of the Legislative Assembly of the Biate in
accordance with the systemt of propetional representation by means of the single

transferable vote.
{5) The representatives of the Union feyritories? n the Council of States shall be

chosen in such manner as Parliament may by Jaw prescribe.

Amendment.—The changes made by the Constltution (Seventh Amendment) Act 1956, are Indicated in
italics,

Effects of Amendment.—{a) In the original Canstition, representation in the Council of Stakes was
confined to the States in Pare A, B and ©. By dus amendmens, ) was extterided to afl the Thiton territordns whech
nelade the Tands which were included in Part I of the First Schedule.

{lyj Cenzcquential changes in the alloeadon sf seats were made in the Fourth Schedule, maintaining inwct e
priginal formula af “ese seat per million for the first five millions and coe seat for every addiional bvo railllons or

part theresf excecding one mitloa®

1. Inserted by the Constituton {7h Amendmeat Act, 1936,

2. Insened by the Constitudon {7th Amendment) Acr, 1938

2. The woeds and betters “sprcilied in Part A ar Pact B of the First Schedule™ have been omietcd by the Constitulion (Fth
Asngndment] Act, L5

4. Bubsiioged for the words ‘States specified in Past C of the First Schedule’, by the Constimtlon (7th Amendmest) Act,
1238,

5. Staterent of Objects & Reaspas of the Constltution (Sth Ameadment Bit), 1556,

[503]
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di4 Awxt 81 Ppwy_ ke Truion -~ VI>

1. (4}: Election. —See under Arts, 336329, pauz,

Proportional Representation.1 I i a method of elechon actording to which evey
small parties or minotity parties which weonld olherwize Lot be ahle to Zet any member of their gwy
electad in the vitemn of election by majority vole, would be able to clect some members in
Praportion 1o their strengih in the college of electars

2 Theugh it is Primarily intended iy
there is anly one person 1o be clected, zg.
President [Art. 86(1), ante.?

mulitiember constileencies, it can alen w

ark where
in the case of election of President [Art S5(3)] or Vice-

Compesitien  of “Art. 87, (1) Subject to the provisions of atticly 337, the Hoyse
ihe Movse of the 5f' the Proply shall convist of—
People.

(@) not move than oo hundred and Ry P members chosen by
direct election from territorial constitus ne

fes in the States, and
{6} not more than Lty members tn regre

sent the Union tervifories, chosen in such
manner as Larliament may by law propids,

(2) For the purposes of sub-clause (a) of classe (T) -
(@) ithere shall be allotted to sach State a number of seats in the House of the Feople

m suck manner ihat the ratio betwesn that namber and the Population of the

State iy, 5o far as fracticabls, the same Jor all States; and
(b} eack State shall be divided inte Lervitorial consttfuencies in such nanner that the
ratio befween the population of eqch constitieney and the number of seals
atlotted to it is, s far as Praciicable, the same throughout the State:

UProvided that the provisions of sub-clause(a)- f £his clause shall not be afplicabls
Jor the purpose of allotment of seats'in the House af

the People to any State s long as e
population of that State does nog exceed six millions.)

(3} In this article, the expression “pofulation” means the
the last preceding census of which the relevant Jieu

2 Provided that the reference in this elause fo

televant figures have been Fublished shall il
taker afier the year 2000 hape been published
censies |

Am&ndments.—{a} At 81 has been substinted ty the Constitution
1956, for the original Arlicle,
B In ol {B) of CL 1), the figure 23 has been sybsstyed by the Constitgiien {(Fourteenth
fAmendment) Act, 1962
i} By the Comstitntion {Thirty first Amendm
altered, and the Proviss was added 1o C1 1),
]l The Proviso te CL (3] has becn

pepulation a5 ascertained of
res have been published

the last preceding consus of which the
the relsvant fzguresffar the first census

be construed ar g Yeference to the 7077

(Beventh Amendmantj St

enti) Act, 1973 the Brures in G {L){a)-{b) wers

added by the 42nd Amendment Ace, 1975,

6. Surendra Pul Batawal v. Shamig Akinad, AT 1985 Det. 22 (paras 10-17),
7. Fureadra ol Ratgwal v, §6pmia Afmmad, AR [535 Dyl 42 (paras 1011
&, Substicated Ly the Canzlilution {Fth Amendment) Act, 155,
T Sulstinged by Act 1B of [987  a.{ a05-1007,
1, In 1 (5 o’ s a1, the Figure ‘207 was snbsingted for 5 by the Consttution {14th Amendmeni) Acr, LW,
restored 'i:,y the Canslitution {315t Asmendment) Agl,

1973, ek, 171011073,
P1. Taserted bre the Constimspy (#sf Arnendmenl) Age, 1973,

12, The Provica has ‘been added tor CL (), By the Constinzien {#2nd Amendmend Ace, 1075,

and azain
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Readjustment afier eack census 5

(@) The Sgures o CL {1'z2) wers amam altered by the Goa, Daman and 1o Beorganisation Act, 1987 o
read 2z ‘fve hundred and oy’

Effects of Awmendmments.—The prindpat changes inlroduced by thesc Asnendments are—

{ay Grouping of Smies for the purpsse sl srming lecritoral constituenetes bas heen abolished;

(b} The principle sf unifsrmity of cepresentation aesngst {the States inter &0 and a8 emongst territerel
conslituencles sf the sarme State kas bBeen subsbtoted {oc ke sumerical minimam peescribed In the
arjgaal C1. {11

(] Previdan bas been made far reprosentation of the Unian tercitaries.

(d] Conseguential changes.

fe] Allorrpent of seals tn diflercont States shall cemnain frozen 6l die Orst census takes place afier the year
G000 This was done 1o gllay the (tars of e Statey that thoze whe adspt family planodng and redece the
populatan growth may not sulfer eroston of seals,

Applécation to Jamonn & Kashoure.—1 In At Bl for Cls. {2y and {3), the following
clause shafl be substiluted, ' narmely -—

2] Far the purposes of sub-clause {al of clause (1),

{a] there shall he allotted e the State slx seass io the Hause of the Pesple;

(B 1he State shall be divided Inro singlemember territorial constimencies by the Delimitation Commissisn
canstituted under the Delmitatdan Corunlsslan Act, 1972, n arcordance with sach procedure as the
Cammission may decem [ig

{c} the constituencies shall, as far 25 pragtlealile, be geopraphlcally compact aress and in delimidog them
regard shalt be kad (o physcal leamires, exising boundaries of administrative wiits, facffides al
camnmunicaiion and public conveniense; and

{dy che constituencics inte which die State 45 divided shall nat eamplete the area under the accnpaton af
Pakistmn; and

{3 Nething in clavse (2] shall alfect the representation of the Sate in the House sf the People undl che
dissalutlon of the Hlonse existing on the: dule of publicalion in die Gazeue of Indlz of die final order or orders of the
Delimitalion Csmmlssion velating to the delimitation of parliamentary constituendes under the Delimiiatia Act,
1072,

f4) (&) The Delimitation Commission shall asspefate with ilselfl far the purpose of assisting it in its dudies in
regpect O the State, five persons who sball be members  of the House of the People represenling L
Stalee. :

by The persons to be 5o assgdated [rom the State shall he nominated by the Speaker of the House of the
Penple having due regard to the compositisn af the Houze,

i¢) The first rominaticns ko he made auder sub-clanse (B) shall be made by the Spezler of the House of the
Fenple within two uanths from the commencenent of the Constiliion (Applieatiun to fammy &
Kashmir] Second Ameadioent Order, 1974,

i) Nooe of the associate memberz shall have a rght 1o vote o 18 sign any declslon of the Delimitatisn
Camnission,

[} If swing to death pr resignaton, the office of an assoclsts member falls wacant, it shall be Glled a5 soon as
may be practicable by the Speaker of the Howse of the Paople and In accordance with the provisicns of
sitbroinuses (2 and (B)".

Division of texrritorial constitmenecies [Art. 81(2){b)].-~The Election Commission
is empoweretl to make changes paly in the description of 2 constituency wnder the vpdating of
Diedimitation of Parliamentary and Assembly Constitigneies Order, 1976 but not in the boundarics
or area or extent of any constituency shewn in the Order. 14

Reads At B2, Upon the completion of each census, the allocation of

eadinstment , L oa s

after each census. Seats in the House of the People to the States and the division of each
State into lerriforial constifuencies shall be readjustsd by such

aathorily and in such manner as Parliament may by law determine:

13. By the Constitutlen (Application to Jammu & Kaskeairh Deder, 1554

1d.  Election Cammfssinn of Fidio v, Mold Addul Ghend, (1993) 6 3CC 721 (paras 8 5 and [0). The judgment of High
Coneet g the contbrary was set aside,

15, Bubstinzted by the Constiluion (Pih Awmendment] Aeg, 1856,
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Provided that such readjustment shall not affect representation in the House of the
People until the dissolution of the then existing House:

B[ Provided further that such readjustment shall take effect from such dete ay the
Prasident may, by ordey, sﬁecjﬁr and until sueh readjusiment takes effect, any election to
g

the House may be held on the basis of the territorial constituencies sxisting before such
readjustment:

Provided also that wntil the relevant figures for the first census token after the year
2000 have been published, it shatl not be necessary to readjust the allocation of seals in
the House of the Prople to the States and the division of eack Stake into territorial
constityencies under this nrticle).

Amendment.—Ardcles 82 and 170(3) have been amended by the Constitubon {42nd
Amendment) Act, 1976, to ensure lhet the eloctions to the Lok Sabha and the State Assernblies
need 1ot aweit delimitation of conslitaencies after each census: It has been provided thar the
readjustient of boundaries and realiocation of seats {delimitation) after each census shall take effect
culy from such date as the President may, by crder, fx.

The second Proviso has been inserted with the follnwing object—

"I the context of the intensification af the family plaaning programmes of the goveramen, it 5 cansidered
that noi nnly the allucaficn of seats in the Havse of the People to the States and the tots]l number of seats in
legislative assemblies of the Stzies but also he extent of pariamentary and asembly constivencies and (he
reservation of seats for Scheduled Castes and Sebeduled Tribes as determined on the hasis of the 107] CRTLSE,
showld ke feozen il the year 0. Itis according?y proposed to amend the relevant Adicles, namely aricles 81 and
B2 relating to th: Lok Sabha, arlicle 170 relating o the legislatlve assemblies of States, aricle 55 relaling & e
manner of eiectdon of the President aad articles 330 and 332 relating to reservation of seats Lor Scheduled Castes and
Scheduted Tribes in the Lok Sabha and the Legislatve Assemblies of Stales *17

Arxts, 82 and 327.—1. While Art. 82 maovely provides that upon the completion of each
censlis the division of territorial consliteencies in each State shali be readjusted, it is 4rt. 327 which
cnjoins Parliament to make provision for readjustment, by passing a law bf delimitation of
constifilencies, -8

2, Hence, a law uf delimitation being passed under Art. 327, cannot be called inm questicn in
any Couort in view of Act 328a). It can net be contended that it i5 not entidled to the protecinn
under Art 3%0a) bacause it vwos passed under Art 8219

Application to Jammu & Kashmir.—The 2nd and 3rd Provisos are i be omitted.

Axt. 83. (1) The Council of States shall not be subject to
es af Parliament.  Gi9solulion,® but as nearly as possible one-third of the members
thereof shall retire as soon as may be on the expiraton of every

second year in accordance with the provisions made in that behalf by Parliament by
law.

50 Art. 83 FParf V- The Drion

{2) The House of the People, unless sooner dissolved, shall eontinne for five?!
vears from ihe date appointed for its first meeting and no longer and the expiration
of the said period of five® years shall operate as a dissolution of the House:

E6. The Ind atl Srd Provisias were Insected by *he Constinction (42nd Amendment) Acl, 1376 These are not applizable
o Jermmm 4 Bashanin,

17. Muoles an Clacsas gfthe 40nd Amendment Eilf, 1974,

18, Mephraf Kothari v. Delimedzation Congar, ATR 1967 5C 669 fpaca 8- 1067 (11 SCR. 400.

19, Megheai Koifari v. Delimitation Comar, AIR 1967 50 669 fpara Lo 1967 £1) SICH, 400,

20, Also see Purashotiamen Nambudicl v, Stote of Kevaly, AIR 1062 5 G (700 « 1062 Supp. 1) SOR F35.

23, The wort 'Gve’, which had been substitued by the word ‘six, has been Testored, by the Constitussn [dth
Arpendment) Act, 1978,

22. The waord ‘five', which had heen substiiied by the werd ‘sbe, has bern restorsd, by the Conslitetian {441
Amendment) Az, 15978,
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Sessions of }Zrh'amem', proveoation and dissgtution  Axt. 85 507

Provided that the said period may, while a Proclamation of Froergency is in
operation, be extended by Parliament by law for a period not exceeding one year at
a tme and pot extending in any casc beyond a period of six months after the
Proclamation has ceased to operate ™

Quatification for Aré, B4. A person shall not be qualified to be chosen to fill
membership  of aseat in Parliament unless he—

Partlament. (a) is a citizen of India, and makes and subscribes before some

erson  authorized in that behalf by the Election Commission

at path ajﬁ‘fﬂnarz’m according o the form set out for the purpose in the Third
Schedule 2t

{b) i, in the vase of a seal in the Council of States, not less than thirty vears of
age and, in the case of a seat in the House of the People, not less than
twenty-five years of age; and

{c] possesscs such other qualifications as may be prescribed in that behalf by or
under any law made %}r Patliament.

CL (a} t Oath.—1 This clawse prescribes the cath to be taken by a candidate for

T

mernhership of Parliamenl. A sandidate for the office of the President or Vice President need not
take any such oath under the Third Sch., the only gualiications for slection. as President being laid
down in Art. BB}, ante. Of course, after being elected as President, he ie to take the pati as

prescribed by Aut. 60, belore cntering upon his office.

9. Therz i ne nor-compliance with Art, B4{z) so long as the oath is taken according to the
Forrn prescribed in the Third Schedule 20

) . VA, 85 (1) The President shall from time to time summon
Sessions o Parlie: - pooh Fiayse of Pariigment to meet af such time and place as he thinks
ment, prarofation and o . . R
diviolution. fit, but six months sholl nel intervene between s lasi sitting in one

session and the date appointed for its first sitting in €he next session.

(2} The President may from time fo time—
fe} prorague the Houses or either House,

(b} dissolve the House of the People.

Cl. {1): “The President shall’.—As is aow made clear by Art. 74(1), a5 amended in
1976, the power of summoning, prorogadon and dissalution, under the present Acticle, has to be
exercised by the President according to the advice of the Council of Ministers, If domne, witoal such
advice, the order of the President shall be unconstitutional 19

23, The House of the: Feople 01 sueh extension during the continuance or the Binergency proclimed on 2561575, by
an st passed on 21576,

94.. The itlozed werds were added by the Comstimtion {15th Amendrient] Act, 1963, w.e.l 6101963,

3. Choren Fal Seku v Zaif Fingh Gizrd, AR 19534 30 308 (para 43y : {1534) | 3CC 350,

26, AR Snghani Ahagwandar Madkar Singh v, Rajiv fandhi, ATR 1501 All 145 {para 33).

27. Substlmed by the Cemghtnden (15t Amcndment) Aoty 1931, 5 G [or the arlglnal articte.

98. Ruoo, MR v. Indiva Gandh (St )y AR 1975 5C 1002 {paras 78} (1971 2 5CC 63.
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CL (i): Summoning of Parliament.
withiz § months Fom the date of Tast siting of e
by e fact thai the attendance of some membe
owing to conviction or detentin
Fetwr 2

=1, The sunumening of Parliament for o session
ach House is mendatory 2 This cannot be affected
15 of either House or both Homses &5 not available
n under the law of prevenive detention or operations of Emergency

2 Atany rate, if any law or Constilution Ameadment Act is passed during such 2 session from
which some inembers have been prevented from altending owing o comvichion or detention under
staftory power, such law can not be challenged as invalid, for the foliowing reasons, fnler effn,—

1 Art B35 does net deal with compesiton af Parlimment, which js provided in At 81, The COMPRsbLG pf

Pacliament is oot afecmed by the shisence of partioular wemers, Henes, lbe noon-attendanee pf sbIne
tuembers cannet render any session pf 4 duly cunstiiuted Parllament lnvtaid, 3

i} When a preveniive detention can nnt be challen
@n ot be callaterally challenged ne the EroyL
under datentlan, in Parliamentary praceedings %

(i8] The privilege of mombers of Parlisment from arrest or detenlion 15 a mater o be
Procendings within the walls of Parffament, and ot by a praceedlng hefarn 5

{iv] Caurtz are barved by Art 192 from
tom-attendence of sume members 3¢

ivh Certificate of the
passad, 32

d of deprivatien of the partkiipaton of such members

Srforcen Ly
Churt pf law, 33

queslipning Lhe validity of proceedings i Parliament by reason of

Speaker wruld Le accepted by a Court as conelusive proof that the Bill has fieen cusly

Cl. (2){b}: Dissclution of the House of the Feople.—The House of the People
mxay be dissolved either by expiry of #ls term of five years under Ari. 832), or by an order of
dimolution made by the President at any tme earlier, under Art 85(2)(b). By reason of the
provision in Arts. 75{5; and 74{1), the Council of Ministers heed not resimn or be dismfssed
inmediately 1pon the dissolution. The President must have o Councit of Ministers to aid and adyise
him so leng as suck Conndl is available under the provisions of the Constitntfon 3

Right of Presi- Art, 86. (1) The President may address¥ either House of
dent ito address

and rend mesex. Ldrliament or both Heuses assembled together, and for that
#os to Houses, purpose require the attendance of members,

(2} Tke Presidemt may send message

s to either House of Parliament, whether
with respect to a Bill then pending in Parliament or otherwise, and a House to which

any message is so senl shall with all canvenient despatch censider any matter
required by the message to be taken into consideration,

29, Jndies Nelwy Gandhi (Sme} v, Rojravis, ATR 1075 800 2209 (parss 74, 75, 76, 82, BAAT, im0, 181, 378, 558, 624) .
L% Supp. SCC 1 (eenision,

20, Indirg Nelew Gandhl iSme ) v, Rgngraim, AR 1975 B0 9900 (parasz 74, 75, 74, B2, BAGT, 130, 141, 78, 509, BAE,
1975 Supy, SCC 1 (wigaimons).

B1. Iadire Newru Gandhi (Smi.) v, Rujnarain, AIR 1875 5C 2200 [paras 74, 75, 76, 82, BG-87, 180, 181, 376, 501, £06) -
1075 Supr. 5CC 1 {urguims),

2. fnfiva Nebrw Gondhi Sar) v, fufrargin, AIR 1075 57 7209 fpares 74, 74, 76, 42, 8587, il LB1, 378, 509, 60G)
1978 Supp. SCC 1 funanispus),

38, Irdire Nebru Gandls (Fme ) v, Rejngram, AT 1975 B0 G000 (paras 74, 75, 76, B2, BSA7. 130, [81, 378, 509, 636}
1555 Supp, 5CC 1 [arnaimoys),

3L, lndira Nedvy Gandhi (Smi) v, Rujne
2925 Supp. SCO 1 {unies s,

35, Indien Wefru Gandhd (Soa) v, Refearein, ATR 1975 5 2909 {pares 4, 75, 76, 82, 8697, 150, 18, 378, A0D, 45
1975 Supp. SCC ] funeninanr,

36. fos, UNR v fadireg Gemdhd f9mi ), ATR 137] SO 102 (paras 7-8) [1971) 2 S0C 63,

37. Also zee dqondan Nanbiar, X v, Chief Sazy. to the Gaw, af Madrzs, AR 1966 SC 6E7 . 1964 [2) SCH 445,

o, AIR 1325 SC 2209 (paras 74, 75, 76, B2, B5E7, 180, 181, 378, 500, &8 -

ged by reasen of & Presidential Oeder under Art LT
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FPowwer of the Defuty Gfeaiﬁna?:LZr obiier person to peviorm the duties At 91 509

2l add Art. 87. (1) At the commencement of ¥[the first session
f,f‘:;.f: President.  @fler sack geneval election to the House of the Psqpie and ot the
i commencement of the first session of each year], the President shall
address botl: Houses of Parlfament assembled together and inform Parliament of the
causes of ils sumnons.

(2} Provision shall be made by the rules regulating the procedure of either
House for the allptment of tme for discission of the matters referred to in such
addresgss * % %

Rights of Minis- Art, 88, Every Minister and the Attomey-General of India
ters and Atter- shall have the right to speak in, and otherwise to take part in the
neyGeneral  as  grqceedings of, either House, any joint sitiing of the Houses, and
Tespests Houses. ir . r .

any commitiee of Parhament nf which he may be named a
member, bui shall not by virtue of this arlicle be entitted to vore,

Officers of Parliament
The  Chairman Arxt, 89, (1) The Vice-President of India shall be ex-afficio

?:“h‘;J Deputy  Chairman of the Council of States.

rman of the

Ceuncil of States. {2) The Council of States shall, as soon as ma&; be, chnose a
mcmber of the Coimcil to be Depuiy Chairman thereof and, so

often as the nffice of Deputy Chairman becnmes vacant, the Council shall choose
another member to be Deputy Chairman thereof.

Vacation and Art. 50, A member holdmg oifice as Deputy Chairman of
resignation  efy (Lo Couneil of States—

aned removzl

from, the cffice (a) shall vacate his office if he ceases to be a member of the
of Deputy Chair- 1.

man. Council;

{b) miay at any dme by writing under his hand addressed io
the Chahrman, resign E.\s office; and

(¢) may be remnved from his office by a resolution of the Council passed by a
majorty nf all the then members of the Council;

Provided that no resolution for the purpnse of clause {c} shall be moved unless at
least fourteen days’ notice has been given of the intenlion io move the resolulion.

Power of the Art, 81, (1] While the oflice of Chairman is vacant, or
Deputy Chairman durng any pernod when the ViceDresident is acting as, or
”’L:fth“ P“""’:‘;‘: discharging the functions of, President, the duties of the office
Euﬁ:;m of the Shall be perfonmed by the Deputy Chairman, or, if the nffice of
office of, or tn act Deputy Chairman is also vacant, by such member of the Council

as, Chafrman. of States as the President may appoint for the purpose.

35. Substteted by dhe Constitvion (T3t Aenendment) Acz, 1951, e the words 'every sessian’. :
39. The worde "ead for presedence of such diseussion pver pfher busieess of the Hpwse" were pmited hy the
Canzhitubicn [lsl Ameadnen Act, 1951, 5 &
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(2} Durin
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{2) The Chairman shall have

the proceedings
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resohition or on

The Speaker and
Deputy Speaker
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another member

Vacation
resignation of .
and remeval
fror, the offices
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and

sich member iz {h

the Depu

{¢) may be removed fron: his o
passed by a majority of all
Provided that no resolution for the
least fourtesn days’ notice has been gt
Provided further that, whenever
Speaker shall not vacate his office

House of the Peop

Power of the
Deputy Speaker
or other person to
pecforn: the
dutirs of the
affice of, or to act
as, Speaker,

to

office of

House of the "People as the Pre
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st
the absence of the Chairman
airman, or, if he is aiso absent

Fart V- The Union

from any siiting of the Council of Stares
» such person as inav be determined by
cil, ar, if ne such Peson is present, such other
e Council, shal] act as Chairman,

Art. 92, (1} Ag any sitting
any resolution for the remeaval
office s under consideration, the Chairman, or while any
resolution for the removal of the Deputy Chairman from his
ollice is under consideratinn, the Depuiy Chairman, shall not,
though he is present, preside, and the provisions of clayse 12) of
article 91 shall apply in relation to every such sitting as they apply

the Chairman, or, as the case may be, the Beputy

be determined by th

of the Council of ~tates, while

-

a

SErnt,

the right to speak in, and
f States while any resolution for the removal of (he
under consideration in  the Coundfl, but,
100, shali not be entitled to vote af all on such
uring such proceedings.
Art, 93. The House of the People shall, as soon as may be,
chaose two members of the House to be respectively Speaker
and Deputy Speaker thereof and, so often as the office of Speaker
or Deputy Speaker becomes vacant, the House shall choose
to be Speaker or Deputy Speuker, as

the case may
Art. 94, A member holding

Speaker of the House of the People
(a) shall vacate his offi

Heouse of ithe People;
(b) may at any time, by writing under his
e Speaker, to the Deputy Speaker,
er, to the Speaker, resign his office;

otherwise to take parl in
of, the Council o

amything in article
any other matter d

office as Speaker or Deputy

ce if he ceases to be a member of the

hand addressed, if
and if such member is
and

flice by a resoluion of the House of the People
the members of the House:

purpose of clause (¢) shall
ven of the intentinn

the House of th
uniil inmedsi
le after the dissolution.

Art, 95, (}) While the offic
of the office shal] be performed
Deputy Speaker is also

ty Speak

be moved uniess at
to move the resohition:

e People is dissolved, the
ately before the first meeting of the

e of Speaker is vacant, the duties
by the Deputy Speaker or, i the
vacant, by such member of the

sident may appoint f{or the
urpose,

of the VicePresident from hiz )
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2} During the absence of the § eaker from any siting of the House of the

People the Deputy Speaker or, if he is also absent, such

erson A4S may he

determined by the rules of proredure of the House, or, if no such person is present,
such other person as may be determined by the House, shall act as Speaker.

The Speaker ov
the Depuly Spea-
Lker not to presida
while a rexslution
for his romowval
from office s
under considera-
tion,

Art. 96, {1) At any sitting of the House of the People, while
any resolution for the removal of the Speaker from his office is
under consideration, the Speaker, or while any resolution for die
removal of the Depuly Speaker from his office is under
consideration, the Deputy Speaker, shall not, though he is
present, preside, and the provisions of clause (2] of article 95 shall
apply in relation 1o every such sitting as they apply in relation to a

sitting from which the Speakes, or, as the case may be, the Deputy Speaker, is

absent

(2) The Spealcer shall have the right to speak in, and otherwise 1o take part in

the proceedings of, the House of the Pe ople while any resolution for his removal
from office is under consideration in the House and shall, notwithstanding anything
in article 100, be entitted to vote only in the first instance on such resolution or on
any other matter during such proceedings bt not in the case of an equality of votes.

Salaries and
allowances of the
Chaisrman and
Peputy Chairman
and the ZSpealer
and Dreputy
Speaker.

Seeretariat of
Parliament.

Axt. 97. There shall be paid to the Chairman and the
Deputy Chairman of the Council of States, and to the Speaker
and the Deputy Speaker of the House of the People, such salaries
and allowances as may be respectively fixed by Parliament by law
and, unti! provision in that behalf is so made, such salaries and
aliowances as are specified in the Second Schedule.

Art. 98. (1) Each House of Parliament shall have a separate
secretariat staff:

Provided that nothing in this clause shall be construed as prevenling the creation
of posts commen to both Houses of Parliament.

(2) Pariament may by law regul

ate the recruitment, and the conditions of

service of persons appointed, to the secretarial staff of either House of Parliament.

(3 Until provision is made by

Farliarmenti under clause (12], the President may,

ofter consultalion with the Speaker of the House of the People of the Chairman of
the Counicil of States, as the case may be, make rules regulating the recruitment, and

the condilions of service of persons appointed, to the secretari

staff of the House of

the People or the Council of States, and any rules so made shall have effect subject
to the provisions of any law made under the said clause.

Lok Sabha Secretariat—Promotion Policy.—Thdng guotas for promotion of
in-service officers (75%) and for taking officers on depulation {25%) has been held valid by the
Suprerme Court. If in-service officers are not eligible, instead of keeping the post vacant, officers may
be taken on depulation, who will give place when imrservice officers as found fit for promotions.

A0, F.K Soudiy v, Skiv Ray v, Podil (1967) + 500 348 [para 7] AIR 1997 5 1357,
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The Speaker can appoint the Secre

tary General in Lok Sabha on conts
A0 frservice officer or an vutsider or o

act basis who may b
N & retired] person, 42 ¥ b

Condust of Business -
Oath or a€firma. Avt, 83. Every member of either Houge of Parliament shall —
tion by roembers.  before ta}ung his

seaf, make and subscribe before th
Of some person appointed in that holal
affirmation according to the form set oot far the purpose in the

Voting in Houses, .ﬁirtt 100, {_l}‘ Save as ol _ k.
powes of Houses Coustitution, afl questions at any sitting of either House of joint
o 2et motwith- sitiing of the Houses shal] be defermined by a majority of votes of __.
ﬁi‘#gﬁgwo‘ﬁﬂ;“‘ the members present and voting, other than the Speaker or

" persen acting as Chairman or Speaker,

The Chairman or Speaker, or person acting as such, shalj

instance, but shal!l have apd BXercise a casting vote in the
voies,

(2) Either House of Pariament shall have power to act notwithstanding an
vacaicy i the membership thereof, and any proceedings in Parliament shall he
valid notwithstanding that it i discovered subse vently that some person who was
not entitled so o do sat or voted o otherwise ttmi part in the Proceedings,

2(3) Unti! Pasliament by law ctherwise provides, the quorum to constitute 2
meeling of either House of Parliament shal] be onetenth of the total number of
mernbers of the Hougse,

%5{4) If at any time during a meeting of a House there is no noruin, it shall he
the duty of the Chairmarn, or wpeaker, o

I person acting as such, cither to adjourn the
House or to suspend the rmeeting uniil there is a guorum,

e President,
by him, an oath or _-
T{'lin:l Schedule.

otherwise provided in this —

not vole in the firs
case of an equality of

Disqualifications of Members

Vacation of seats. Art, 101. (1) No person shall he g member of both Houses
: of Parliament and provision shall be made by Parliament by law
for the vacation by a person who is chosen a member of both Houses of his seat in
one Honse or the other.

{2) No person shall be 2 member both of Parli

Legislature of a Stafe. . . .# apd if @ person is chosen o member of both of  —
Parliament and of 2 House of the Legislature of a Statg, «« .« 7 then, at the expiration
of such period as may be specified in rules made by the President, that person’s seat —

ament and of a House of the

41, PX Sendhsv. Shiz Baj v. Patil (1907 4 S05C 348 (para 9 : AlRR 1997 9C 2357,
42, Dmitied by the Canstiuliny (£dnegd Amendineni) Act, L1576, but resipred by the 44tk Amendment A, 1978,
£3. Omited by *he Conedoation [42nd f‘!.mmdm:nt} Arc, 1976, but restored b the 44h Amenclment Arcr 1878, .
44, The words “specificd in Part 4, . First Schedule” have beea amited by the Constiiodon (7th Amendment] Act,

1934,
45, The wads “specified] in Fan A | | Faa Bchedule?

have been smiged Iy the Constinion (7th Amendment) fes
QA6
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- ij 3 Vacation of seats Arg. 101 513

in Parliament shall become vacant, unless he has previously resigned his seat in the
Legislature of the State.

(3) If a member of either House of Parliament—

a) becomes subject to any of the disqualifications mentioned in clauss (7} or
classe (2% of article 102, or
(B vesigns his seat by ww?tz‘ng wnder his hand addressed to the Chairman ov the
Speaker, as the case may be, and his resignation is accepied by the Chatrman or
the Speaker, as the case may be,

his seat shail thereupon become vacant:

SProoided that in the case of any resignation veferved to in sub-clause { B), if from
information received or otherwise and after making such inquiry as he thinks [if, the
Chairman or the Speaker, a5 the case may be, is satisfied thal such resignation is nol
spluntary or genuine, he shall not accept such resignation.

{4) If for a period of sixty days a member of either House of Parliament is
without permission of ihe House absent from all meelings thereof, the House may
declare his seat vacant:

Provided that in compudng the said period of sixty days no account shall be
taken of any period during which the House is prorogued or is adjourned for more
than four consecutive days.

Arnendment.—Sub-Clause (b) of CL {3} has been amended, and the Provise has been
added, by the Constitution {33rd Amcndment] Act; 1974, wid the following objeet™—

*Articles 101(3)(b) ana 18{3)(0) of the Constitulinn permic a merber of gither House of Parliamenl o &
member of 2 Touse of the Legislahere of a State to resign his seat by wriling mnder his hand addressed to the
Spraker or the Chajrian, as e case may be. In the recsnt past, thevs have been instances whers COBICIvE Teaslres
have becnt resoroed 1o for compelling moembers of 2 Legislative Asembly o seslgn their memberehdp, If this iz oot
checked, it muighe become diffienlt B Legislatures: to function in accordenee with the provisions of the Conattution.
It 15, lherefore, praposed to amend fhe above two Articles @ @mpose a requirentent sz Lo asceptance of the
sasignalion by the Speaker or the Chairman and to provide thet die resignation shall nat he accested by the Spriker
or the C:llﬁf'rman if he i3 satisfied after making such inquiry as e thinks that the resignation s aot voluniary o7
genuine "™

Varcation of seat.—Sc fother, under Art 1940, posf,

1. {3){b}: Resignation of mesmbership.—L. The Constitation [35zd Asncndment)
Aci, 1074, hag amended Cl. (3){b} of both Asis. 101 and 130, with ihe addition of o Proviso therete.
Prior to this amcndment, the provision for resignation of membership by a Member of the Umion or
u State Legislatire was similar to that regarding the resignation of constilutionat fuacionarias, such
as the President, the Vice-Fresident, the Speaker, the Depuly Speaker und Judges of the Supreme
Court or a High Court, in Arts. 56(z), 67(z), 94, 124{J)(a), 2170Y, Proviso (3). As u result, the
resignation by & member of the Legislature becomne effective from the date when he addresscd his

46, Inserted by the Cansttudon {32ad Ameadient) Acy, 1985,

47. Inseried by the Constibxdon [32nd Amendroent Act, 1585,

&3, In L (%), sub-Cl (k) waa subsitmiad, and the Proviso added, by the Consdniion [33rd Amendmest) Aoy, 1974, W
15G-5-1074.

48, in CL{3), 3ub-CL (0} wes substitued, and te Provise added, by he Spastimdon {34rd Amendmesi) Act 1974, weel
19-3-1974.

50, Sratemens al Ohjects and Ressons. [Uhis anendmen;, fus, confirms the viow faken e Thankanamg v Speaker, TC
T egislative Arsembty, ATR 1952 T.C. 166, Surat Singh Yedan v, Sudeme Presed G, AR 1965 Al 250 [F40).)

51, Zarement of Chiects sad Reasoos, [This amendment, thas, confumas the view taken in Thexkaruma v. Specker, 0
Lepirdative AJ.TB:?:II{}', ATR 1052 .0, 166, Suret Fiagh Yados v, Sudomo Prared Gomemns, ATR, 1965 AR 336 [5400))

A T o D o gt e
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Jetter of resignation to the Speaker or Chairman of the House

{as the case may b}, 56 that the late
aould net inquire even where it was alleged that such [ciler ha

d been obtained by force or frand, | —
Z. By the amendmeni—{) power has been given to the Speaker or Chairman tg inguire intg
the gzenwneness of a lstter of resignation coming from a Member, and {if} the terminavion of —
membership by resignation has been made dependent upon the acceptance of such Tesignation by
the Speaker or Chairman. A member of the TInion or o State Legislature has this losy th?: privilegs
which constitutional functionares erjoy, namely, the termuination of his ofbice by unilateral actiom, ~
ang the resignalion has heen made dependent upon aceeptance as in the Cas? of ordin
govarinient servants 52 It alsp follows that so long as the resignation is not accepted, it may be .-

withdrawn nr revoked by the rnember by sddressing a letter by his hand to that eflect, to the
Speaker or Chairman 52

o Art. 102. {1} A person shall be disqualified for bame
g:ﬁ:iﬁ:;ﬁ?;s chosen as, and for being, a member of either Honse ogi“ _
Parliameni—
fla) if he holds any . . . oifice of profit under the Govermment of India or the

GGovernment of any State, offier than on office declared by Parliament by -
law not to disqualify its holder; .

if he is of unsound mind and stands so declared by a competent court;
(¢} if he is an undischarged insolvent;

G

—
f= i
e

if he is not & citizen of India, or has vuluntan'ly ac-:}u_fred the citizenship of a
foreign State, or is under any acknowledgement of allegiance or adherence —
to a foreygn State;

(e} i he is so disqualified by or under any law made by Parliament. -

| Explanation —For the purposes of this lguse) a person shall not be deemed 0
hold an office of profit under the Government of India or the Zovernment of any
State by reason only that he is a Minister either for the Hnion op for such State

®(2) A person shall be disqualified for being @ member of cither House of N
Pasligment if he is so disqualified under the Tenth Scheduls.]

Amendmenis,—!. The amendment of CL {1}{a)? by the f42nd Amendment Acr, 1976,
would have had serious and farreaching effects. Under the orginal text of sub-Cl, (a), the general _
rule was #hal any person holding an ‘oifice’ of profit or service under the Government was not -
eligitle as a candidate for membeiship of the Legisdature, unless Parfiament fin the case of
membership of Pariament) or the relevant Stare Legislature {in the case of membership of a State
Legislature) passed a law csempling the particular office from the disqualification. The general rule
was founded on the imperagve need for neutralily and

mpartiality in the public service. A positive
legidation was therefors needed to remove the disqualification in any particudar case, on special  —
grounds, bosides the exeepions already mentioned in Cl, (2. The [976-amendment sought to

2. Unfn of fedia v. Gepel Chandra Mitrs, ATR 197 50 94 fparas 3485 : [167E) 2 SOC 30,

32 Lhien of Mudia v, Oapal Chondva Mire, ATR 1978 5C 604 (paras 34-85) : {1978) T S0 30).

34, Clause [Iyah was substituted by the Consthugeon (#2nd Amendment, Act, 1578, hut thet amendment has bees
nillified, and the copinal texr restored by the Ceonsthibion {44k Amendment} Act, 1978

48, Changes made by the Constinztion (32nd Amendment) Aot 1435, .

5€. Changes made by the Constmtian {wdnd Amendmeant) Act, 1955,

37, Clause !1%a) was suhsirted by the Constingiun (#nd Amendment) Act, 1975 bue that

dnendmest has peen
nallifled, and the original text vestored b dhe Constitution 441k Ameadment] Act, 1978,
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Disgualifications for membership  Art, 102 515

everturn this posiion: by giving a blanket imamunity, subject tn exceplions, if any creating
disqualification, by legislation.

2, The changes made by the 1676-amendment have, however, been omitled, and the original
text of Art, §02{1}a} has been restored, by the Constitution (44th Amendmend) Act, 197898

3. By the 52nd Amendmeni Act, 1985—

(a) Criginal C1. (2} has beon made an Explanation to L (1.

(o) Substituted Cl {2} has been introdaced to give effect to the provisions in the Tenth
Schedule fposr), which has becn added in order te mbat the evil of defectinn. Para 2 of
this Schedule, read with Para 6 lays down the eortingercies upen the heppening of any of
which 2 member of either FHouse af Parliament shall be ‘disqualified’ far being a meniber
of Parliament.

To make e provisions in Art. 102 comprehensive, C). (2} has been substituted, to baing in ths
additonal gorund of disqualificatipn introduced by the 10th Schedule,

Scope and object of Art. 102,—This artide Jays down the same set of disqualifications
for clection as well s continuing as a memberS? In olher wrds, it provides for both pre-existing
and supervening disqualification »0

The nhjecl of enacting Arts. 102(1](a) and 131{1}{z} is that there should be no eonflict betwesn
the dulies and interests of an elected member, and that such an clected member can carry on feely
and fearlessly his dutics without being subjected te any kind of governmental pressure. These
Articles ave intended io eliminate the possibility of conflict between duty and interest so that the
purily of the Legislature is unaffccted.5l

1. {1): The material date for determining disqualificatiom.—1. Since the
nomranation cen smt be aceepicd unkess he s qualified under the Cinstimtion artd the law on the
date of scrutiny of the namination, i the candidate lacks the prescribed gualifications, say, the ags
of 35 years under Art. 84 ar 173, on the date of such scrutiny, his nominalicn becomes invalid cven
fhuugh he may adain the age of 25 years in the date of the election B2

2. An exceplion must be acknowledged in the caze of a conviction of the candidate being set
aside on appeal, for, the law is that when a crovicton ds set aside on appeal, it wipes off ihe
comviction refrospectivedy, as i it had never bheart pa.ssed.'33 Henece, event though the candidate’s
potninativn had been rejeceed on the ground that on the date of scrudny ul the namination, he was
disqualified on aceount of a copvickion (a5 spedfied), the order of refection of aemination would be
sef, aside m an electon potition if at any time during the pendency of the election petitinn, the grder
ol conviction 35 set aside pn appeal® The result would be similar where the candidate had been
elected, after an improper rejection of the opponent’s nbjecton to the eandid ate’'s nomination on
the ground of conviction, bui fie disqualification is removed by the scting aside of the conviction
oo appeal during the pendency of the election petidon brought by the opponent t1 have the
elecion to be declared vaid. 5

‘For being . . . .*—lhis means that if, even after his slection, & member incurs any of the
disqualifications specified in Art. 102(1), he ceases to be 1 member of Parliament® But Act, 104
dues pot say that if an elected member sits ar voles before taking path as prescribed by Ast. 59, he

58, Clause | i][:g was sullstired by ‘he Consttutien ($3nd Amendment) Act 875 bt that amendment has bees
. nuililied, and the oogiral texf resoied by the Congtiudnn (446 Amendnaent) Acr, IH7E.

5O Eleciion Cowmm. v, Fankofa Ruo, Soka, [1933) ST 1544 - ATH 1853 ST 00,

B0. Efeation Commm v, Mankate Rws, Soka, [1953) SCR 1144 AR TLE3 S0 210

61. 5C Rgev. V.P. Kumer Des, AFR 1990 5C 1658 : (1900) Supp. | SCC 5.

G0, Amddal dmedelal Petel v. Iinpaoibied Gomanbfar Polel, ATR 1008 3C F455 - 1008 () BCR 27T

63, Diip Kewgr Sharena v, Sate of M F., AIR 1076 5C 133 : [174) 1 [0 Fo0.

BA. Afenmi Ladlv. Panead Lol ATR 1971 5C 330 - (1674 2 3CC 4462,

B5.  Fidye Cdaron Shutlo v. FPrrrhottar Lal Moeiik, ATR 3081 SC 547 ; {F981) 2 3CC 54

8. Pashugmii Nath Subul v. Nem Chondva Jatn, (1954 2 SCC 404 (pares 19, £2) - AIR 1684 5C 398,




Yo

ghall ouiematically cease to be a member of the House, even thotgh it is possible that bis seat m
be declared vacant under At 1014}, if he remains absent from al meetlags of the Howse, withogr
its permission, for a persd of sty manihs 7

Sub-cl. (2): ‘Office of profit’,—j.
which acour ot the end of Arts, B and 66
holding of an office of profil un
disquaiification for the office of 4
membership of the Lepislatre t2

516 Avt. 103 Purr 7 _ The Enion

The words ‘under any local or other authorityr
{4} are ahsent in Art, H¥{1](a}, In the resuit thaugh the
der an authority subject lo the confrof of the Government is

1 Presdent or the Vice Presidene, i

Vis not o disgqualification for
2. An *office’ is an office whicl exists independently of the holder of the nffice,68

3. Office under a stabirtory
a municipality.?!

body is not an office ‘under’ the Government,70 &£, an employee o
4. A member of Parliament does not hold office under the Government 72

oo A Government seoy
longe: en officer 72

O the other hand—

a The Compiraller and Audiior General, though he is assimmed all independent statur kb
! 2 A g E11 ep ¥
the Constitution, #s an ‘offieer’ of the Tninn Govermment' 7

(b] Judgrs of the Supreme Coust and the High Cewrts are not Gavernment Servatis in so fay
as they hald a constimiunal office 75 Nevertheless, they hold their offies %, contlection

with the gffatrs of the fraon’ [vide Art, 360:4)(b)] and are, therefore, holding afice under —
the Uninn Geovernment, sven though not under the contraf of that Goavernment,

Disqualified by or under any law made by Parlinment [CL (£)].—This sub- —

clanse coly refers 1 disgualification referred to by a faw of Parliament and not 4 Code of Conduct
oy ministers which have oo statetory sapciion. 76

[See, alsn unde Art 18], tst].

21t where vesgnation is effective before serubiny of neminadon i po—

Decisisn g gues TTArt. EG3, (1) E any question arfses as to whether a
tons sz fn @le- gpooher of cither House of Patliament has berome Slibject to am
?n“;f,f;‘::'f""“s °F of the disqualificadions mentioned in clanse 11) of arficle 102, the

guestion shak be referred for the decision of the Prostdent and hijs
decision shall be final,

(2 Before g‘ivin§ any decision on any such question, the President shall ohtain
the epition of the Election Comrmission and siall act according to such opinion,

Azt 103: Pecirisn as 2o disgualificaiion of members.—Art 103 does not conder
bower oi the President of fudia as an authorty competent to remove any MP, fFom his office. It

only confers power on hitn to adjudicete whether ap 34 5 s inewred any disqualification, 7 —

Parlapeti Mo Svhud v, New Ohandve Jain, 2088 2 SUO 404 fparan [ 423 1 AIR 1053 5T 05, —
B3, Abful Shohosr v, Fiection Trifumal, AT, 1533 S0 52 53] : 185K BCT 387,
0. Hente Raheeta v, Manal Chond Seana, ATR 1950 SO 68L (1360 3 800 268,
T Addud Shakpor v, Flection Teibynad, &30, 1853 SC 52 (54 ; 1956 S$OR. 357,
Arbad Huimer Bgedtacharya v, Afoy Biswar, ATR (93 5 215 [paras 21, %) [L583) 1 5040151,
2. Bhgmeas Dividt Ghorspala v Auifeep fFandhi, ATR 1985 50 1534 (para 14} - 1480} 4 200 78,
Fiatan fivabbel Covaliv. Bosajitha Sedfprbbai Mahale, ATR 1937 SC 707 {pam= 14; (19%7) ¥ SO0 450, -
T, Paibapeld Nadd Soful v, A Chandve fuia, {0084 3 SO0 404 ifaras LS 43} : ATR 1984 EC 230,
75, Lisiss of fndie v, Fanialchand Himarlsl Sketh, ATR 1977 S0 2335 {para 320 1 (1477) 4 500 1,
8. Vidadaly Hariugdiabzty v AT Rayegrae, AIR 1HD AT 50 (paras 17, 2F) F.R . (19820 4 Andh BT 84, —_—
Ardrle [08, which had heer subslityted by the Constmting [£2nd Amendmenty Az, 1976, har bren resmred, in s
peiginzl farm, by the dih Asendpen At 1476,

PV Merariviha Rae v, Stad, {1525 4 SCT 625 [para B3) - ATR 1598 $C 2150,
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See under Art, 15, post.

Penalty far Axt, 104, If a person sits or votes as a member of cither
sitting and voting House of Parliament before he has complicd with the
';:f;"&ﬂr J?Eﬁﬁ'ﬁ requirements of article 99, or when he knows that he is not
thon under ariicle Qualificd or that he is disqualificd for membership thereof, or that
99 or when not he is prohibited from so doing by the provisions of any law made
EPEHﬁ!—‘-j;“‘; when by Parliament, he shall be lable in respect of each day on which

squaiitied he so sits or votes lo a penally of five hundred rupees to be
recovered as a debt due to the Union.

‘Siiting or voting ay a member®.—Thess words imply that the penalty under this
Article will be inenrred only if the House has been summoned by the President under Art. 85(1)
and the member sits or votes at 2 meetiog of the House which has heen so summoned or at an
adjourned meeting thereof ™ Dwing the period intervening the constitdon of a House after 2
general electon and (he sumunoning of that House, dunng that interval, an elected mesnber of the
House ;5 entitled to all the privileges of the House, 30

‘Not gualified or disgualified'.—These werds cover beth pre-clection and
supcrvening disqualificatiens 51

Prwers, Privileges aod fnmunities of Parliament and fts Members

Powers, privileges, Art. 105, (1] Subject to the provisions of this Constitution
etc.; of the Hoos  and to the rules and standing orders regulating the procedure of

es of raxligment s . - 1
amd of the mem. [artament, there shall be freedom of speech in Parliament.

11;’:5 :']:;B;F’“mi' (2) No member of Parliament shall be kable to any

‘ proceedings in any court in respect of anything said or any vote
giveri by him in Parliament or any commmitiee thereof, and no person shall be so
hable in respect of the publication by or under the authority of either House of
Farliament of any report, paper, votes or proceedings.

52(3) In oiher respects, the powers, privileges and immmities of each House of
Parliament, and of the members and the commitiees of each House, shall be such as
may from time o time be defined by Parliament by law, and, il so defined, shall be
thase of that House and of its members and committees immediately before the coming
into force of section 15 of the Constitution (Forty-fourth Amendment} Act, 1978,

(4) The provisions of clauses (1}, (2] and {3} shall apply in relation to persons
who by virtue of this Constitution have the right to speak in, and otherwize to take
part in the proceedings of a House of Parliament or any committee thereof as they
apply in refation to members of Parliament.

Freedom of Speech [Cl. [1}].—The freedom of specch in the Parliament under this
clause is absolute and is independent of Art, 19,8

7. Posiwgats Noch Subud v, Nem Chandra Jain, {1984) 2 500 #00 {paras 18, 42) : ATR 1934 2C 380,

BB, Poslnpets Narh Swfd v, Nem Chesdre Jade, (1984) 2 3C0 404 {pavas 18, 42) : AJIL 1084 2C 355,

Bl. Vidps Chavew Shekle . Porshoetor Laf Houchid, ATR1G6T 50 547« (108]) 2 5CC 84,

82, Clause [F) was firsl substinated by the Consdion ($3nd Amendment) Act, 1076, end, again subsetibeted by the ddth
Arnendment Act, 1976, woef 200-1000

83. AV Narosimhe Raev. State, [1%98) 4 SCC 626 (paras J00 and 101) - ATR 1803 SC 2120,




318 Are. 106 Part - The i

lmmmnity from iiaﬂaiiit}f to “any proceedings in ARy conrg
amything sait or any vote glven by him in Parlfament” [CL {2} ]-~—Where there was

a charge of ciiminal CondpiTacy against die M P of CRLEnng inte an afresmant io exersize thes;
rght to speak br vete i a pactcalar manner in the Houze {in this case not tn vote against the no
confidence mation against the Gow, by receiving illegal gratfication ofered by certain other M Ps],

it waz haid that the alleged tribetakers wihy hatl cast their votes were eniifded o Inmunity, z5 the _ .
alleged conspiracy and acceptance of bribe was *in respact :

of” or had nexus with the vore against
no conidence molion; the MP, wha, despite having received the hribe pursiant éo the conspiracy,
fad absiained from voting, was not entitlod to immunity and was lizhls {0 ha prosecured, sinee the —

protection under Art. 105(2) must relate to the voto actually gven or speech actually rnade in the
Purliament by au M.P; and the bribe-givers were Hafile to be mrosecnted for the charge of ciming _
cunapivacy wiile thr M.P. who ahstained from vbting. However, both the hribe-givers and the hvihe T
takers could Be procecded against by the Parfiameni for the breach of privileges and conternye B

*lo respect of . The expression means relating to, concerning,
having a rexus with anything said or any vote given by an MP. in

“In bther respects” [CL {3} ]-—Art 105(3) applies only “in ather respects”, Sinca i the —
oresent case of criminal Kability incinTed by the M.Ps for atcepting firibe for speaking or giving
vole in the Parliament iz a particolar manner Art W5{2} applies, the provisions of An. 10:3/3) ave,
; therefore, not attracted and they render no asaistance to e, 90
' Privileges of the Legistature, —See ynder Art. 184; also Art. 3614, post,

“Ewolved’. —This concepl was introduced by 5. 21 of the Constitition #2nd Amendment)
Act, 1976, But thal section could oot be brought inte force before the Janata party came into Power,
The 44th Amendment Act has wiped off that concept. For comments, sec under Are, 194, pogt, —

Art. 106, Members of either
fﬂl:ﬂfs » ﬁ’;‘é entitled to receive such salaries and allowances as may from time
s to Bme be determined by Parliament by law and, unti! provision

in that respect is so made, allowances at such rates and upon
such conditions as were immediately before the commencment of (his Constitution

applicable in the case of members of the Conglitrent Assembly of the Dominion of
India.

in respect ol—

In connection witly o —
Patliarment 8

House of Parliarnent shall be

Legislative Proceduye

Provisions as t= _ _ Art. 107, (1) Subject to the provisions of articles 109 and
Intrnduction and 117 with respect o Money Bills and other financial Eills, = Hill
pasiing of Bills.  may originate in sither Hotge of Pazliament,

(2} Subject to the provisions of articles 108 and 109, a Bill shall not be deermed
to have been passed by the Houses of Parliament unless il has been agreed to oy

both Hovses, either without amendment or with such amendments only as are
agreed to by both Houses.

BL. R ¥ MNpwsimia Rao v. Stois, (1995) 4 SCC 628 (pares 108, 135-37 nad [43) : AR 1983 5 2120, per majority.
B3, AV Mprasimbe Rua v Stats, {1903) 4 SOC 626 fpara 133} AR 1093 5C 20920, per majarlty, Per minerily, it means
“ardsing aut of" (par 1361,

85, FF Morgsimha Raa v, Siade, L938) 4 500 26 (mara 158) - AIR 1908 S ZER0, tiosity. An MF, enjoys ns
meounity uader At B2 & [3) from being prosecuicd Delare 3 criminal court ?;r

an sifance inveling sFer or
acceptanze of beibe o the said purpase (per minority, dissennag) fnary o).
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Juint sitting of both Houses in certain cases  Art. 108 519

{3) A Bill pending in Pazliamcnt shall not lapse by reason of the prorogation of
the Houses.

(4) A Bill pending in the Council of Stales which has not been passed by the
House of the People shall not lapse on a dissolution of the House of the People.

A Bill which is pending in the House of the People, or which having been
passed by the House of the People is pending in the Council of States, shall, subject
to the pravisions nf article 108, lapse on a dissohution of the Fouse of the Peaple.

Ci (3): ‘Pemhing®,—This cipresson inclides a Bill pending for the assent of the
President ® Such Bill does not lapse either on prorogation or on dissolution.8 Once a Bill has been
valigly introduced, it remains pending even wheun it i referred to a Seléct Commitiee. There Is
therefore o question of its being introduced again after the Sclect Committee has submitted its

reporl.t
Art. 167: Passinmg of Bills,—Sec under At 186, post

Jnint sitting of Art. 108, (1) ¥ after a Bill has been passed by one House
both Houses im pd yrapsmitted to the other House—

certain cases,
(2) the Bill is rejected by the other House; or

(b) the Houses have finally disagreed as to the amendments to be made in the
Bill; or

{c) more than six mouths elapae irom the date of the reception of the Bill by
the other House without the Bili being passed by it, the President may,
unless the Bill has lapsed by reason of a dissolution of the House of the
PEEEIE, notify to the Houses by message if they are sitfing or by public
notification if they are not siliing, his intention to sumrmon them to meet in
a joint sitting for the purpose of deliberating and voting un the Bill:

Provided that nothing in this clause shall apply to a Money Bill.

2) In reckoning any such period of six months as is referred to in clause {1}, no
acoorni shall be taken of any peried during which the House referred to in sub-
clause (¢} of that clanse is prorogued or adjoumned for more than four consecutive
days.

(3} Where the President has vider clause {1) notffied his intention of
surnmoning the ITouses to meet in a joint siting, neither House shall proceed further
with the Bill, but the President may at any tme after the date of his notificatiott
summon the Houses o meet in a joint sitting for the purpose specilied in the
notification and, if he does so, the Houses shall meet accordingly.

(4} If at the joint sitting of fhe two Houses, the Bill, with such amendments, if
any, as are agreed to n joint sitting, is passed by a majority of the total number of
members of both Houses present and voling, it sholl be deemed for the purposes of
this Constitution to have been passed by both Houses :

Provided that at a joint sittng-—

87, Purashothaman Nombudiv v, State of Fevelo, AIR 1052 S 504 (700 < 1962 Supp. {13 3CR 73,
28, Prrachotimman Mambudint v State of Kerala, ATR 1852 SC 44 (700, : 1562 Supp. [1) SCR 753
2%, fotermar Vit Kgmath v, K. Rangegpe Selige & Co,, AIR 1060 5C 504 (570): 196% (3} SCR, #l
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{a] if the Bill, having been passed by one House, has not bean passed by the othe

House with amendmenis and retirmed to the House in which it originated, ng™
amendment shall be proposed in the Bill nther than such amendments (i

any} as are made necessary by the delay in the passage of the Bill;

{b} if the Bill has been so passed and retumed, only such amendments as
aforesaid shall be proposed to the Bifl and such other amendments as are
relevant to the matters with respect to which the Houses have nat agreed;

and the decision of the person presiding as to the amendments which are admissible
_under this clauss shafl be final

(\i&;’a joinl sitting may be held under this article and a Bill passed thereat,
totwithstanding that a dissolutinn of the House nf the Pepple has intervened since
the President natified his intention to summon the Hpuses to meet therein.

Spacial Proce-

—_—

——

—_—

——

dure in respoct of Art, 109, (1} A Money Bil! shall not be inroduced in the

Money Bills, Council of States.
{2} After 3 Maney Bill has been passed by the House of the

People it shall be transmitted to the Coundl of States for its recornmendations and

the Cponcil of States shall within a period of fourteen days from the date of its
receipt of the Bill return the Biﬁ “to the House of the People with it
recommendalions and the House of the Penple may thereupon either accept or
reject all or any of the recommendations of the Couneil of States,

{3) If the House of the People accepts any of the recommendations of the
Council of States, the Money Bill shall be deemed to have been passed by both

Houses with the amendments recommended by the Council of States and accepied
by the House nf the People.

4) If the House of the People does not accept any nf the recommendations of
the Council of States, the Money Bill shall be deemed to have been passed by both
Houses in the form in which it was passed by the House of the People without any
of the amendments recornmended by the Council of States,

(5} If a Money Bill passed by the House of the People and transmitted to the
Counctl of States for its recommendations is not returned to the House of the People
within the said period of fourteen days, it shall be deemed to have been pasaed%y

both Houses at the expiration of the said period in the form in which it was passed
by the House of the Peoplc.

Definition of Axt. 118, (1) For the purposes of this Chapter, a Bill shall
“Money Bills”, be deemed to be a Money Bill if it contains only provisions
dealing with all or any of the following matters, namely—

(a) the imposition, abolition, remission, akeration or regulation of any tax;

(b) the regnlation of the borrowing of money or the giving of any guarantee by
the Government of India, or the amendment of the law with Tespect to any
financial obligations undertaken or to be undertaken by the Government of
India;

{c) the custody of the Consclidated Fund or the Contingency Fund of India, the
payment of moneys fnto or the withdrawal of moneys from any such Fund;
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{d) the appropriation of moneys out of the Consalidated Fund of India;

(e) the declaring of any cxpenditme to be expendifure charged on-the
Consolidated Fund of India or the increasing of the amount of any such
expenditure;

(f) the receipt of money on accomu of the Coneolidated Fund of India or the |
public account of India or the custady or issue of such money or the audit
of the accounts of the Union or of a State; or )

(g) any matter incidental to any of the matiers specified in sub-clauses (a} to (f).

(2} A Bill shall not be deemed to be a Money Bill by reason only that it

provides for the imposition of fines or other pecuniary penalties, or for the demand
or payment of fees for licences or fees for services rendercd, or by reasom thet it
provides for the imposition, abolition, remission, alteration, or regulation of any tax
by any local authority or body for local purposes.

(3} If any question arises whether a Bill is a Money Bl or not, the decision of

Annual financial statement  Art, 112 521

. the Speaker of the House of the People thereon shall ke final

(4) There shall be endomsed on every Money Bill when it is tansmitted to the
Council of Siates under article 109, and when it is presented to the President for
assent under article 111, the ceriificate of the Speuker of the House of the People
signed by him that i is a Money Bill. '

Ari. 110: Money Bills,—3ee under Art 199, post. Clavse (2] draws a distoction betweean
the imposition of a tx by a Moncy Bill and the impost of fees by any other kind of Rill. %

Art, 11]. When a Bill has been passed by the Houses of
Parliament, it shall be presented to the President, and the
President shall declare efther that he assents to the Bill, or that he withholds assent
therefrom:

Provided that the President may, as goon as possible after the presentation to him
of & Bill for assent, return the Bill #f it is not a Money Bill to the Houses with a
message requesting that they will reconsider the Bill or any specified provisions
thereof and, in particular, will consider the desirability of introducing any such
amendments as he may recommend in his message, and when a Bill is 50 returned,
the Houses shall reconsider the Bill accordingly, and if the Bill is passed again by the
Houses, with or without amendment and presented o the Iresident for assent, the
President shall not withhold assent therefrom,

{ATTTYE: Azsent to Bifis.—See under Art, 200, post.

Aszent to Bilis.

Procedure in Financial Aatters

nual financial Axt. 112, (1) The President shall in respect of every l

atemret, financial year cause to be laid before both the Houses of
ParHamenl a statement of the estimated receipts and expendijture

f the Govemnment of India for that year, in this Part referred to as the “annual

‘7/ nancial statconent™.

f

Q0. Kotwu! Krisien Purf v. Sate of Pangab, AR 1960 SC 1008 fpare 7 : [1980) I SCC 418,




522 Art. 113 Pari V' — The Union -

(2) The estimates of expenditure embodied in the annual financial statemen —
shall show separately—

(a} the sums required to meet exgendimre described by this Constitution as
expendifiwe charged upon the Consolidated Fund of India; and

(b) the sums required i{o meet other expenditure proposed to be made from
the Comnsnlidated Fund of India,

and shall dislinguish expenditure on revenue account from other expenditure, -

(3} The following expenditire shall be expenditure charged on the .
Consolidated Fund of India— *P arg e

fa} the emolhunents and allowances of the President and other expenditwe
relating to his office;
(b) the salaries and allowances of the Chairman and the Deputy Chairman of -

the Council of States and the Speaker and the Depuiy Speaker of the
House of the People;

{c) debt charges for which the Government of India is lishle including interest,
sinking fund charges and redemption charges, and other expenditure
relating to the raising of loars and the service and redemption of debt;

(d} {i) the salaries, allowances, and pensions payable to or in respect of Judges —
of the Supreme Court;

] .
(if) the pensions payable to or in respect of Judges of the Federal Cowr -
/ (i) the pensions payahle to or in respect of Judges of any High Court which
exercises jurisdiction in relation to any area included in the territory of —
India or which at any time before the commencement of this
Constitation exercised jurisdiction in relation to any area included i a
Governor's Province of the Dominion of India;®

(€} the salary, allowances, and pension payable to or in respect of the
Comptroller and Auditor-General of India;

{f] any sums required to satisly any fudgment, decree or award of any Court or
arbitral tribunal;

{g) any other expenditurc declared by this Constituiion or by Parliament by -
law to be 30 charged. ro ™y

Procedure in Axt, i13. (I} So much of the estimzates as relates:'__ to =
Parliament  with expenditure charged upon the Consolidated Fund of India shall
mabes, ¢ to et ot be submitted to the vote of Parliament, but nothing in this -

clause shall be construed as preventing the discussion in either
House of Parliament of any of those estirnates. '

: {2) So much of the said estimates as relates {o other expenditure shall E_:e .
. submitted in the form of demands for grants to the House of the People, and the

81. Sobsyuted lor the words "corrssponding tn - First Schedule®, by the Constittion (7th Amendmend Act, 1956,
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Supplementary, additional, or excess grants Awt. 115 323

House of the People shall have power to assent, or to refuse to assent, o an}r\\
demand, or to assent to any demand subject to a reduction of the amownt specified
thersin. '

{3) No demand for a grant shall be made except on the recommendation of the
President.

Art. 113: Voting of estimates.—See undre Art. 203, post

Appropriatian Art. 114, (1) As soon as may be after the grants under
Rills. article 113 have been made by the House of the People, there
shball be introduced =z Bill to provide for the appropriation out of

the Consolidated Fund of India of all moneys required to meet—
{a) the granis so made by the House of the People; and
(b) the expenditure charged on the Consolidated Fund of India but no
exceeding in any case the amount shown in the statement previously lai
before Parliament.

(2) No amendment shall be proposed to any such Bill in either House §f
Farliameot which will have the effect of varying the amount or aliering te
destination of any grant so made or of varying the amownt of any expenditute
charged on the Consclidated Fund of India, and the decision of the pers

residing as to whether an amendment is ioadmissible under this clause shalt b
mial.

(3) Subject to the provisions of arlicles 115 and 115, no money shall be.
withdrawn from the Conseliddted Fund of India except under appropriation mad
by law passed in accordance with the provisions of this article.

Axt, 114: Appropriation Bilis.—Sec under Ar. 204, fost,

Art. 115, (1) The President shall—

{a) if the amount authorsed by any law made in accordance with th
Supplementary,  provisions of article 114 to be expended for a particular servic
::f;:;"“ibs o for the curment financial year is found to be insufficient for th

s purposes of that vear or when a need has arsen during th
has arisen during the current financial year for supplementary or additiona
expeoditure upon some new service not contemplated in the annua
financial statement for that year, or

{b) if any money has been gpent on any service during a financial year in

excess of the amount granled for that service and for that year,
cause to be laid before both the Houses of Parliament another staternent showing
the estimated aimount nf that expenditure or cause to be presented o the House of
the People a demand for such excess, as the case may be.

(2) The provisions of articles 112, 113, and 114 shall have effect in relation to

- such statement and expenditure or demand and also fo any law to be made
authorising the appropriation of moneys out of the Consolidated Fund of India, to
meet such expendimre or the grant in respect of such demand as they have effect
in relation to the anmial financial statement and the expenditure mentioped
therein or to a demand for 2 grant and the law to be made for the authorisation of

o
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appropriation of mnneys oui
expenditire or grant.

Art, 115 Supplemecntary grants,.—See under Art. 305, pagt,

Voies on aceount, Avt. 118, {1(): Notwithstanding anvihing in the foresoir
votes of credit i '

and . ovceptiomes provisions of this 1apter, the House of the People shall haye
granis, power-—

{8} to make any grant in advance in
expenditure for a part of anv Snancia) year pendin

£

respect of the estimateer

g the completion of th
procedure preseribed in article 113 for the voting of such grant and the
1 passing of the law in accordance with (he provislons of article 114 in
relation to hat expenditure;

/b) to make = grant for meeling an unexpected d

emancd upon the resources of
Indta when on account

of the magnitude or the indefinite character of the-
service the demand cannot be stated with the details ordinarily given in an
annual financial statement: .

(¢} toinake an exceptional

grant which forms no part of the current service of
any financial year;

nd Parliament shall have power o authorise by

law the withdrawal of mnoneys frong
™} fthe Consolidated Fund of India for the pUIprises

for winch the said grants are made. —
{2} The provisions of the articles 113 and 114 shall bave effect
making of any grant under clause (1) and to any law to be made under that clause —
as they have effect in relation to the making of a grant with regard o
expenditme mentioned in the annual financial staternent and ihe law to be made for ~

the authorisaticn of appropriation of moneys cut of the Consolidated Fund nf India
o meet such expendilure,

in relation o the _

Special provisiens Art. 117, (1) A Bill or am

xs 1o finemedal any of the matters specified
Eiils,

endment making provision for
in sub-clauses {a) to {f} of clause (1) of ~
article 110 shall nnt be intrnduced or moved except on ihe

recommendation of the President and & Bill making such
‘provision shall not be introcuded in the Clounct of States:

Provided that no recnmmendation

- mwoving of an ainendment making pro
tax, '

shall ke required under this clause for the -
viion for the reduction or abolition of any

(2) A Bill or amendment shall not be deemed o make

- matters aforesaid by reason only that it provides for the imposition of fines or other —

| pecumiary pecalties, or for the denand or paymeni of fees for licences or fees for

- services rendered, or by reason that it provides for the imposition, abolition,
remissicn, altesation, or regulation of my tax by any local authority or body for local

purposes.

(@) A Bill which, i epacted and brought
expenditure from the Consolidated Fund of

provision for any of the

inig operation, would involve
dia shali not be passed by either

—

—_—



est such

foregoing
‘hall have

sdmated
on of the
*and he
e 114 in

ources of
*ar of the
ven in an

service of

1eys from
¢ made.

on to the
at clanse
I to any
made for
| of India

ision for
1se (1) of
- on the
ng such

> for the
n of any

1y of the
or other
fees for
balifon,
for Jocal

involve
'y cither

FRegulation by low of procedure in Parliament in relation fo financial business  Axt, 118 5%

House of Partizment unless the President has recommended to thal House the
consideration of the Bill,
Ave. 117: Financial Bill —5See under Art 207, gost,

Frocedure Generally

Rul £ uroee Axt. 118, {1) Each House of Farliament may make rules for
dure. T regilaling, subject to the provisions of this Constitulion, its
procedure . . .. 92 and the conduct of its business.

(2) Until rules are made under clause {1}, the rules of procedure and standin
orders in force immediately before the commencement of this Constitution wi
respect io the Legislature of the Dominion of India shall have effect in relation to
Parliament subject to such modifications and adaptatons as may be made therein
by the Chairman of the Council of States or the Speaker of the House of the Feople,

as the case may be.

(3) The President, after consultation with the Chairman of the Council of States
and the Speaker of the House of the People, may make rules as to the provedure
with respect to joint sittings of, and communicatioos between, the two Houses.

(4) At a joint sitting of the two Houses the Speaker of the House of the People,
or in his absence such person as may be determined by rules of procedure made

under clause {3), shall preside. :

Rules of Procedure.—]. ‘Subject to the provisions of the Consttnlion’, each House of
Parliament or of 2 State Legislabure [Art. 208, gost] may make Rules for regulating its procedure ar
conduct of busines,® as well as ancillary matters. 5t

2. Courts have no power to interfere with such Rules or thelr administration® unless there is a
coptravention of some provision of the Constituion, %

5 Each House has the absolute right of interpreting s Rules and the Cowsts have no
junisdiction to mterfere with the Speakers discretion-In the matter of application of the Rules
relating to the internal management of the Iouse g, whether a motion related to a matter of
‘recent oceurrence.’? or whether a Committee of Privileges rcported in dme.

4, The Rules framed under the present Ariicle for Art. 203] (if otherwise valid] constitate
‘procedure established by law’ within the meaning of Art. 31.9%

- Art. 119, Parlimnent may, for the purpose of the timely

]:; g';ﬂf;;‘ubﬁ; hﬁ completon of financial business, regulate by law the procedure
Parfiament  in of, and the conduct of business in, each House of Parliament in
;::;ﬁﬂ;n‘:;:‘“a“" relation to any financial matter or to any Bill for the appropriation
) of moneys oui of the Consolidated Fund of India,

92, The words ‘including . , - House', which were lnsessed by the Constilulion [42nd Amendment) Act, 1975, have been
gitted Ty the £4th Amendinest A, 1978

93, rgauee & Mg Moadiihore, ATR B0 O 111

04, Godowgr & Mis, Sanddindors, ATR 1553 O T1E,

05, Gedoseri & AMire Maedbihsre, ATR £951 O 113

96, Godewerd 5 Mivre, Masdbidora, ATR 1953 O 115,

97, O Ausnd Bhori Mishe v, Bam Sahey, ATR 1052 M, 31 (44,

98, Sharmz, MM, v. Sr Krishua Sighe, ATR 1958 5C 395 ; 1959 Supp. {1} 5CT 805,
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and, if ard so far as any provision of any law 20 made s inconsistent with any rule made by 7 —
4

House of Parliament under clause (1) of article 118 or with any rule or standing order having effect
in relation to Parliament under clavse {2} of that article, such provision shall prevail,

Language to fle Art, 120. (1} Notwithstanding anything in Part XVIL, but
used jo Parlia- subject to the provisions of article 348, business in Parliament
ment, shall be transacted in Hindi or in English:

Provided that the Chairman of the Council of States or Speaker of the House of
the People or person acting as such, as the case may be, may permit any member
who cannot adequately express himself in Hindi or in English to address the House
in his mether tongue.

(2} Unless Parliament by law otherwise provides, this article shall, after the
expiration of 2 period of fifteen yeart from the commencement of this Constitution,
have effect as if the words “or in English” were omitted thervefrom.

Restriction on dis- Axt. 121. No discussion shall take place in Parliament with

L m Parlit- yexpect to the conduct of any Judge of the Supreme Court or of
' a High Court in the discharge of his duties except upon a motion

for presenting an address to the President praying for the

removal of the Judge as hereinafter provided,

Courts not to

inguire into pro- Art. 122. (1) The wvalidity of any proceedings in

ceedings of Far- Parliament shall not be called in question on the ground of any

Hament. alleged irregularity of procedure.

{2) No officer or member of Parllament in whom powers are vested by or

under this Constitfion for repulating procedure or the conduct of busmess, or for
maintaining order, in Parliament shall be subject to the jurisdiction of any court in

respect of the exercise by him of these powers.

Courts not to inguire into proceedings of Legislature.—See under Art 211,
post.
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CHAPTER Il

LEGISLATIVE POWERS
OF THE PRESIDENT

. Art, 123, (1) If at any time, except when hoth Houses of
Powser of Presi- . \ . . ] .
dent to promul- Parlizment are in  session, the President is satisfied that
gate Oxdinances circumnsiances exist which render it necessary for him to take
g;‘:‘].“g gy of jmmediate action, he may promulgate such Ordinance as the
circumstances appear to him to require.

(2) An Ordinance promulgated under this article shall have the same force and
effect as an Act of Parlizment, but every such Ordinance—

(a) shall be laid before hoth Houses of Parliament and shall cease to operate at
the expiration of six weeks from the reassembly of Parliament, or, if before
the expiration of that period resolutions disapproving it are passed by both
Houses, upon the passing of the second of those resolutions; and

(b) may be withdrawn at any time by the President.

Explonation —Where the Houses of Parliament are surarnoned to reassemble on
different dates, the period of six weeks shall be reckoned from the later of ﬂmse
dates for the purposes of this clause.

(3) If and so far as an Ordinance under this article makes any provision
which Patliament would not under this Constinition be competent to enact, it shall
be void.

1{4) Omitted.

Amendments and effect thereof.—Clause (£} was added by the Consiitution {35th
Amendm&nt} Act, 1975, in order to make it clear that the satisfaction of the President [referred to in
CL (1)] that ‘circumstances exist which render # necessary for im to take immediate acton’ shall
not be questionable in any Court on any ground, &g, that it was malg fide or cnlcrurable, say, to
circumvent jitdicial decisions; or was irrelevant to the clreumstances,

The omizsion of that O, {4}, by the #4th Amendment Act follows the view of the minority in
Cooper’s case? that netwithstanding the fact that the satisfaction of the President under CL (1) was
subjective, it could be- chaHEnged on the ground of mala fides.?

L. Clausa {4) was inseried by the Constimtion {28th Asnendment) Act, 1975, and omitted by the 44th Amendment Aet,
1978

Conper, R G. v. Uniox of frdie, AIR 1970 5€ 564 (388, 6¢4) : {1970) 1 SCC 248,

This viewr s now suppored by 4. K Ray v, Uieien of fadia, ATR 1982 SC 710 {parss 27, 207 - {1682} 1 3CC 271

Ll ba
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Cl. {1}: ‘1= satizfied’,—i. The satisfaction of the President that ‘circumstances exist wiich
rendet it recpssary for him to take immediate acton® is 2 condition precedent to the exercise of the
power, and is, accordingly, justciable.

o8 Art, 123 Pan ¥ - The Usion

2. Wevertheless, it is for the petiioner to make out a prima facie case that there cawld nof have
existed any circumstances whatever necessitating the ssuance of the Ordinance, before the
Government may be called vpon to disclose the facts whicl: sre within its knowledge 3 Every casual

challenge +o the extstence of such droumstances will not be enough to shift the burden of proof to
the Executive to establish those cireumstances, B

3. Of course, the petifioner may rely on reasons given in the Ordinance jtself, if any, or those
which are paenl from undisputed facts.?

4. The ‘satisfaction’ of the President is governed by the advice of the Council of Ministers, 8

€1 {2): Competence of the President.—1 In view of this provision, whenever amy
guestion arises as fo competence of the President (o make a particolar Ordinance, it is to be

ascortained whether Parllament had the competence o 1nake a law on that subject, and to the same
extent.?

4. For the same reason, an Ordinance would be open i challenge on the ground that (a) it
constimtes colpuvable legislation,'¥ or (b) it contravenes any of the fndamental rights!! or (¢ it
violate: substantve prondsions such as Art. 301,12 or {d) its refroactivity is unconstitutional. 18

‘Same foree and effect as an Aet of Parlament®.—]. By reason of these words,
the cornperence of e Presideat to make an Ordinance is co-extensive with the power of Parliament
to make a law on the same subject'* Hence, all the Entries in the Legisiative List which are
available to Parliament can be applied w uphold the validity of an Ordinance madc by Lhe
President.1? :

2. An Ordinance made by the President {or Governor) is not ap executive but a fegirfative
aet:18 Ji 15, therefore, a law coming under Asis. 13{2) and 21.17 h

¢, This view, expressed at p. 274 of the Wieth Ed,, i aaw supportad by A, K Koy v, Dsen of Fedio, ATR, 1982 3C FiD
(maras 27, 904 s (1088) 1 40C 271, ’ :

5. This view, rxpressed at p. 274 of the Minth Ed, s now supoored by A & Rep v. Dinfon of Fadfa, AIR 1082 SC 714
{paras 27, 29) ; {19821 1 SCC 271 . _

6. This wew, exgressed al E 274 of the Ninth Ed., & nosw supported by A K Rop v, Enfan of Jndiz, ATR 1802 50 710
iparas 57, 20) - (1952} 1 SCC 1. : -

2. Juate of Xajasthen < Union of Todin, ATR 1977 3C 1361 (paras |34-35) (1077) 2 300 592,

9. Veakuda Recdy, T. v State of 4.5, AIR 1985 5C 724 {parss 1304, 18} - {1986) 2 SCC 198 Nagaray, £ v. State of
AP, AIR 985 SC 551 : (108 1 S0C 593,

B, Sat Pal gnd Co. v, L8 Gﬂi‘eﬂtn?‘: Leifed, AR 1979 500 1530 {paras 3, 68, F419) @ {1975 4 5OC 332
10. Sat Pal apd Co v, Lt, Governay, Defhi, AR 1979 5C 1530 [pares 3, 68, 1418) « {1078 4 SCC 23% Wadhon L0 v.
State of Bikar, AR 1967 SC 370 fpara 7) + 11957) 1 SCO 278

L

31, Sar Pl aed Co v Li Govermar, Delhi, AP 3979 BC 1350 {parsg 3, 68, 14-39]; D10 4 ROC TR A K Rey v Uios
of Fadta, ALR 3UBZ SC 710 {paras 12, 15, 16, 22, 31} : [1562) | 3CC 271.

I2. Ceoper, £C v Do of Jedia, AIR 1970 SC 564 (584, @dd) + [1670) 1 5CC 248,

13, St Pal ond Co v, b Govermer, Dedld, AR 1979 3C 1550 {paras 3, 68, 1419) ; (4979) 4 B0C 232,

L4, Spe Pal gad Ca v, Lt Gooermor, Delfe, AIR D22 50 1550 {paras 3, 58 1a-08) : (1974) £ SCC 232,

15. Zaf Poland Co v L4 Geuernan, Deldi, ATR 1079 8C 1360 fpams 3, 68 14190 : (1979 4 500 232,

16, Tewhoid Reddy 0w Sicle of AP, AIR 1985 SO 724 [pasas (0414, 19) AS}ES:?@S SCC 108 Nagarag, K. v. Seir of
Ll

AP, ATE 1985 50351 (1989) i SCOC 52% 4, K. Rap v, Union of tedia, 5C 710 (paras 12,13, 16, 22, 33«
{EBED) 1 5OC 271,

17. A X Rayv. Uadon of Fedie, ATR 1982 SC 710 fparas 12, 15, 16, 22, 34) : (1989} 1 SOC 271,
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3. N loiows, therefore, that an Ordinance would offend against Art. 21 if the procedure lxd
down by il is arbitrary o upreasonable'® or it is nat definite and rcasonably sscertainable, or the
precise extent of the deprivation of lide or liberty by it is nat defined in je18 '

4. All the Entries in the Legistasive List which are available to Parliament can be applied to
uphold the validity of an Ordinanes made by the President ™

3. An Urdinance can, therefore, create an offence? or make or amend a tax law, {5, to make
# ‘Money Bill', without complying with Arts. 100-110, because Parliament is not then in sessiom, and
because of the emergent conditions, the legislation can not be postponed unt] Parliarsent is in a
position fo git, 22

€. Conversely, an Ordinance ¢an not do what Parliament could not do by enacting an Act2?

7. When Parliament later sits and enacts a law, giving it retrospective effect since the issue of an
Ordinance, it is futile to challenge the constitutional validity of the Ordinance because whatever has
been done by the Ordinance is validated by the vetrospective Act made by Parliament. %

8. Just as the propriety of the exercise of a legislative power ar the motives of the Legislature in
passing a stamte can not be questioned in a cowrt of law, 0 also an Ordinance passed under Art.
123 or 213 can not be questioned on the ground that thg President (o the Governor) did not apply
his mind to its provisions before passing it.2

CL (2){a): *Shall cease to operate ad the expiration of vix weeks®,—The words
‘eease to operate’ do not mean that the Ordinance shall be soid 2b fndfip if resolutions disapproving
it are passed by the Houses of the Legislature or if the Ordinance is not replaced by an Act of ths
legislatove or the President (or the Governor as the case may be} does not lay it before the
legislanire as required by this sub-clause 26

Un the other hand, simce CL {2} says that an Ordinance shall have the same force as an Act of
Parlizment, the Ordinance shall take effect as soon as it is promulgated by the President {or the
Governor, as the case may be) and that position can not be reversed unless the legislatire passes an
Act to the same effect, with retrospeciive effect, subject to constimtional limnitations. A mere
disappraval of ast Ordinance can not revive closed or completed transactions. Thus, if certain posts
are abolished by an rdinance which ceases to operate under Ol {3)(a), such post can not be
ravived maloss the legislatore passes an Act to that cffect or creates new posts of the like nature
Similarly, where elections held ave set aside by Court and an Ordinance is made validating those
elections, the lpvalidity of the elections is not revived by the mere fact that the Ordinance lapse
and is 1ot replaced by an Act of the legishure 28 -

1. CF Maneka Gandliv, Union of India, AIR 1978 3C 537 [para 56] : (1975) | S0C 248,

19, A K. Ry v, Cnion af Tndie, AIR 1982 5C TI0 (paras 12, 15, 16, 22, 313 [1982) 1 300 271

20, Sar Pafand Coov, Li Gooersar, Delff, AIR 1870 5C IE.":S]B; arad 3, G, 04-19) - (1979 4 SCC 352; A, K. Roy . Chuden
af Fadie, TR T9RZ 50 710 {pars 19, 15, 14, 22, 31) 2 (1 Fl T 2L

21, State qf Punjab v, Moker Singh, AR 1955 50 54 - 1953 (1) SCR 433,

2. fGerg, ALK v, Univi of Tndie, AIR 1951 3C 2138 (para 5} - (1981) 4 SCC 676

98, Gayg, R.E v, Uniow of Trdfe, AIR 1981 SC 2138 {para 5) - (1961} 4 SCC §76.

Sd, Garg ALK v, Uwion of Fidie, AIR 1981 5C 2135 (pam 5) : {1981} 4 S0C 576,

25, Venbato fleddy, ¥ Srage of AP, AR 1985 8C 724 (paras 1314, 18] : 1985) 3 500 195 Mogared K v. Steve of
AP, AR 1265 SC 551 : 19R8) | SCC 523,

20, Fenkatn Reddy, T v ﬁ&f@&ﬂ.ﬁ, AIR 1085 50 724 (parac 1314, 18] : (1985) 3 SCC 158 Nagara, K v, State of
AL ATR [885 5C 551 : (1085 | 3CC .

2V, Vemkalz Reddy, T w. Stale of 4P, AIR 1985 30 T84 (paras 1304, §8) 1 (1685) 3 SCC 180; Nagaray, K v, Sats of
AE, ATR 1835 30 5B (1835) 1 3CC 524,

28, Qiate of Onitre v, Bhupendre Kewnor Bese, AIL 1062 BC 045 ($35; + 1962 Supp, (2) SOR 280; Gang ALK v, Unton of
Fadie, AR 1081 5C 138 (2745 1 (1981 4 30C 676,
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In short, the rights and obligations created by an Ordinance take effect as soaq as the
Drdina.nr:e_ ig Pmmulgated, and fthf:}r are 1ot m(ﬁx{guis%ﬁ:l.:] by any gubsequent event excepting the
proper legislation by the appropriate legislature extingnishing those rights or obligations.

[See, further, C7, Vol. G/, pp. 2f£).

25, Slate of (risre v, Bhugendre Kumar Bore, AIR 1867 5C 945 {853) : 192 Supp. {2 SCR J80; Garg BE. v. Dnita of
India, AIR 1981 SC 2128 {2745 : {1981) 4 SCC 676. :
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