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Para 16. As a natural consequence, the effect of non-registration would 

be that the presumption which is available from registration of marriages 

would be denied to a person whose marriage is not registered. 

17. Accordingly, we are of the view that marriages of all persons who are 

citizens of India belonging to various religions should be made 

compulsorily registrable in their respective States, where the marriage is 

solemnised. 

18. Accordingly, we direct the States and the Central Government to take 

the following steps: 

(i) The procedure for registration should be notified by respective States 

within three months from today. This can be done by amending the 

existing rules, if any, or by framing new rules. However, objections from 

members of the public shall be invited before bringing the said rules into 

force. In this connection, due publicity shall be given by the States and 

the matter shall be kept open for objections for a period of one month 

from the date of advertisement inviting objections. On the expiry of the 

said period, the States shall issue appropriate notification bringing the 

rules into force. 

(ii) The officer appointed under the said rules of the States shall be duly 

authorised to register the marriages. The age, marital status (unmarried, 

divorcee) shall be clearly stated. The consequence of non-registration of 

marriages or for filing false declaration shall also be provided for in the 

said rules. Needless to add that the object of the said rules shall be to 

carry out the directions of this Court. 

(iii) As and when the Central Government enacts a comprehensive 

statute, the same shall be placed before this Court for scrutiny. 

(iv) Learned counsel for various States and Union Territories shall ensure 

that the directions given herein are carried out immediately. 

(i). Registration of marriage 

Seema v. Ashwani Kumar, (2006) 2 SCC 578 

Case Laws 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Para 23. In the absence of there being a valid Hindu marriage, the 

Marriage Registration Officer cannot register such a marriage under the 

provisions of Section 8 of the Act. Therefore, if a certificate is issued 

stating that the couple had undergone marriage and if the marriage 

ceremony had not been performed in accordance with Section 7 of the 

Act, then the registration of such marriage under Section 8 would not 

confer any legitimacy to such a marriage. The registration of a marriage 

under Section 8 of the Act is only to confirm that the parties have 

undergone a valid marriage ceremony in accordance with Section 7 of the 

Act. In other words, a certificate of marriage is a proof of validity of 

Hindu marriage only when such a marriage has taken place and not in a 

case where there is no marriage ceremony performed at all. 

27. In effect a union of two persons under the provisions of the Act, by 

way of a Hindu marriage gives them the status and character of being a 

husband and wife in society. The said status is of significance inasmuch 

as a man and a woman cannot be treated as a husband and a wife unless a 

marriage is performed or celebrated with proper and due ceremonies and 

in the prescribed form. In the absence of any solemnisation of a marriage 

as per the provisions of the Act, a man and a woman cannot acquire the 

status of being a husband and a wife to each other. 

30.In recent years, we have come across several instances where for 

“practical purposes”, a man and a woman with the intention of 

solemnisation of their marriage at a future date seek to register their 

marriage under Section 8 of the Act on the basis of a document which 

may have been issued as proof of “solemnisation of their marriage” such 

as in the instant case. As we have already noted, any such registration of 

a marriage before the Registrar of Marriages and a certificate being 

issued thereafter would not confirm that the parties have “solemnised” a 

Hindu marriage. 

Dolly Rani v. Manish Kumar Chanchal, 

(2025) 2 SCC 587 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Para 17. Section 2 of the Act which deals with application of the Act, 

and has been reproduced hereinabove, reinforces the said proposition. 

Section 5 of the Act thereafter also makes it clear that a marriage may be 

solemnised between any two Hindus if the conditions contained in the 

said section were fulfilled. The usage of the expression “may” in the 

opening line of the section, in our view, does not make the provision of 

Section 5 optional. On the other hand, it in positive terms, indicates that a 

marriage can be solemnised between two Hindus if the conditions 

indicated were fulfilled. In other words, in the event the conditions 

remain unfulfilled, a marriage between two Hindus could not be 

solemnised. The expression “may” used in the opening words of Section 

5 is not directory, as has been sought to be argued, but mandatory and 

non-fulfilment thereof would not permit a marriage under the Act 

between two Hindus. Section 7 of the 1955 Act is to be read along with 

Section 5 in that a Hindu marriage, as understood under Section 5, could 

be solemnised according to the ceremonies indicated therein. 

Gullipilli Sowria Raj v. Bandaru Pavani, 

(2009) 1 SCC 714 

Para 23. It is well settled that a marriage which is null and void is no 

marriage in the eye of the law. Where the marriage is a nullity application 

for maintenance is liable to be set aside on that ground alone. 

Krishnaveni Rai v. Pankaj Rai, (2020) 11 

SCC 253 

(ii). NULLITY AND DIVORCE 

Case Laws 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Para 24. Though Section 11 of the Hindu Marriage Act provides that any 

marriage solemnised, if it contravenes the conditions specified in clause 

(i) of Section 5 of the said Act, shall be null and void, it also provides 

that such marriage may on a petition presented by either party thereto, be 

so declared. Though the law specifically does not cast an obligation on 

either party to seek declaration of nullity of marriage and it may be open 

to the parties even without recourse to the court to treat the marriage as a 

nullity, such a course is neither prudent nor intended and a declaration in 

terms of Section 11 of the Hindu Marriage Act will have to be asked for, 

for the purpose of precaution and/or record. Therefore, until the 

declaration contemplated by Section 11 of the Hindu Marriage Act is 

made by a competent court, the woman with whom second marriage is 

solemnised continues to be the wife within the meaning of Section 494 

IPC and would be entitled to maintain a complaint against her husband. 

A. Subash Babu v. State of A.P., (2011) 7 

SCC 616 

Para 16. Mental cruelty in Section 13(1) (i-a) can broadly be defined as 

that conduct which inflicts upon the other party such mental pain and 

suffering as would make it not possible for that party to live with the 

other. In other words, mental cruelty must be of such a nature that the 

parties cannot reasonably be expected to live together. The situation must 

be such that the wronged party cannot reasonably be asked to put up with 

such conduct and continue to live with the other party. It is not necessary 

to prove that the mental cruelty is such as to cause injury to the health of 

the petitioner. While arriving at such conclusion, regard must be had to 

the social status, educational level of the parties, the society they move 

in, the  

V. Bhagat v. D. Bhagat, (1994) 1 SCC 337 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

the possibility or otherwise of the parties ever living together in case they 

are already living apart and all other relevant facts and circumstances 

which it is neither possible nor desirable to set out exhaustively. What is 

cruelty in one case may not amount to cruelty in another case. It is a 

matter to be determined in each case having regard to the facts and 

circumstances of that case. If it is a case of accusations and allegations, 

regard must also be had to the context in which they were made. 

Para 101. No uniform standard can ever be laid down for guidance, yet 

we deem it appropriate to enumerate some instances of human behaviour 

which may be relevant in dealing with the cases of “mental cruelty”. The 

instances indicated in the succeeding paragraphs are only illustrative and 

not exhaustive: 

(i) On consideration of complete matrimonial life of the parties, acute 

mental pain, agony and suffering as would not make possible for the 

parties to live with each other could come within the broad parameters of 

mental cruelty. 

(ii) On comprehensive appraisal of the entire matrimonial life of the 

parties, it becomes abundantly clear that situation is such that the 

wronged party cannot reasonably be asked to put up with such conduct 

and continue to live with other party. 

(iii) Mere coldness or lack of affection cannot amount to cruelty, frequent 

rudeness of language, petulance of manner, indifference and neglect may 

reach such a degree that it makes the married life for the other spouse 

absolutely intolerable. 

(iv) Mental cruelty is a state of mind. The feeling of deep anguish, 

disappointment, frustration in one spouse caused by the conduct of other 

for a long time may lead to mental cruelty. 

(v) A sustained course of abusive and humiliating treatment calculated to 

torture, discommode or render miserable life of the spouse. 

Samar Ghosh v. Jaya Ghosh, (2007) 4 

SCC 511 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(vi) Sustained unjustifiable conduct and behaviour of one spouse actually 

affecting physical and mental health of the other spouse. The treatment 

complained of and the resultant danger or apprehension must be very grave, 

substantial and weighty. 

(vii) Sustained reprehensible conduct, studied neglect, indifference or total 

departure from the normal standard of conjugal kindness causing injury to 

mental health or deriving sadistic pleasure can also amount to mental cruelty. 

(viii) The conduct must be much more than jealousy, selfishness, 

possessiveness, which causes unhappiness and dissatisfaction and emotional 

upset may not be a ground for grant of divorce on the ground of mental 

cruelty. 

(ix) Mere trivial irritations, quarrels, normal wear and tear of the married life 

which happens in day-to-day life would not be adequate for grant of divorce 

on the ground of mental cruelty. 

(x) The married life should be reviewed as a whole and a few isolated 

instances over a period of years will not amount to cruelty. The ill conduct 

must be persistent for a fairly lengthy period, where the relationship has 

deteriorated to an extent that because of the acts and behaviour of a spouse, 

the wronged party finds it extremely difficult to live with the other party any 

longer, may amount to mental cruelty. 

(xi) If a husband submits himself for an operation of sterilisation without 

medical reasons and without the consent or knowledge of his wife and 

similarly, if the wife undergoes vasectomy or abortion without medical reason 

or without the consent or knowledge of her husband, such an act of the spouse 

may lead to mental cruelty. 

(xii) Unilateral decision of refusal to have intercourse for considerable period 

without there being any physical incapacity or valid reason may amount to 

mental cruelty. 

(xiii) Unilateral decision of either husband or wife after marriage not to have 

child from the marriage may amount to cruelty. 

(xiv) Where there has been a long period of continuous separation, it may 

fairly be concluded that the matrimonial bond is beyond repair. The marriage 

becomes a fiction though supported by a legal tie. By refusing to sever that 

tie, the law in such cases, does not serve the sanctity of marriage; on the 

contrary, it shows scant regard for the feelings and emotions of the parties. In 

such like situations, it may lead to mental cruelty. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Para 10. The expression “cruelty” has not been defined in the Hindu 

Marriage Act. Cruelty for the purpose of Section 13(1) (i-a) is to be taken 

as a behaviour by one spouse towards the other, which causes a 

reasonable apprehension in the mind of the latter that it is not safe for 

him or her to continue the matrimonial relationship with the other. 

Cruelty can be physical or mental. In the present case there is no 

allegation of physical cruelty alleged by the plaintiff. What is alleged is 

mental cruelty and it is necessarily a matter of inference to be drawn 

from the facts and circumstances of the case. It is settled law that the 

instances of cruelty are not to be taken in isolation but to take the 

cumulative effect of the facts and circumstances emerging from the 

evidence on record and then draw a fair inference whether the plaintiff 

has been subjected to mental cruelty due to conduct of the other spouse. 

Ramchander v. Ananta, (2015) 11 SCC 

539 

Para 47. Cruelty, mental or physical, may be both intentional or 

unintentional. Matrimonial obligations and responsibilities vary in 

degrees. They differ in each household and to each person, and the 

cruelty alleged depends upon the nature of life the parties are accustomed 

to, or their social and economic conditions. They may also depend upon 

the culture and human values to which the spouses assign significance. 

There may be instances of cruelty by unintentional but inexcusable 

conduct of the other spouse. Thus, there is a distinction between intention 

to commit cruelty and the actual act of cruelty, as absence of intention 

may not, in a given case, make any difference if the act complained of is 

otherwise regarded as cruel. Deliberate and wilful intention, therefore, 

may not matter. 

Shilpa Sailesh v. Varun Sreenivasan, 

(2023) 14 SCC 231 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

63. That the marriage has irretrievably broken down is to be factually 

determined and firmly established. For this, several factors are to be 

considered such as the period of time the parties had cohabited after 

marriage; when the parties had last cohabited; the nature of allegations 

made by the parties against each other and their family members; the 

orders passed in the legal proceedings from time to time, cumulative 

impact on the personal relationship; whether, and how many attempts 

were made to settle the disputes by intervention of the court or through 

mediation, and when the last attempt was made, etc. The period of 

separation should be sufficiently long, and anything above six years or 

more will be a relevant factor. But these facts have to be evaluated 

keeping in view the economic and social status of the parties, including 

their educational qualifications, whether the parties have any children, 

their age, educational qualification, and whether the other spouse and 

children are dependent, in which event how and in what manner the party 

seeking divorce intends to take care and provide for the spouse or the 

children. Question of custody and welfare of minor children, provision 

for fair and adequate alimony for the wife, and economic rights of the 

children and other pending matters, if any, are relevant considerations. 

We would not like to codify the factors so as to curtail exercise of 

jurisdiction under Article 142(1) of the Constitution of India, which is 

situation specific. Some of the factors mentioned can be taken as 

illustrative, and worthy of consideration. 

Para 5. The word “cruelty” under Section 13(1)(i-a) of the 1955 Act has 

got no fixed meaning, and therefore, gives a very wide discretion to the 

Court to apply it liberally and contextually. What is cruelty in one case 

may not be the same for another. As stated, it has to be applied from 

person to person while taking note of the attending circumstances. 

Roopa Soni v. Kamalnarayan Soni, 

(2023) 16 SCC 615 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

Para 7. The deserted spouse must prove that there is a factum of 

separation and there is an intention on the part of deserting spouse to 

bring the cohabitation to a permanent end. In other words, there should 

be animus deserendi on the part of the deserting spouse. There must be an 

absence of consent on the part of the deserted spouse and the conduct of 

the deserted spouse should not give a reasonable cause to the deserting 

spouse to leave the matrimonial home. 

Debananda Tamuli v. Kakumoni Kataky, 

(2022) 5 SCC 459 

(iii).   DESERTION 

Case Laws 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

Para 38. Religion is a matter of faith stemming from the depth of the 

heart and mind. Religion is a belief which binds the spiritual nature of 

man to a supernatural being; it is an object of conscientious devotion, faith 

and pietism. Devotion in its fullest sense is a consecration and denotes an 

act of worship. Faith in the strict sense constitutes firm reliance on the 

truth of religious doctrines in every system of religion. Religion, faith or 

devotion are not easily interchangeable. If the person feigns to have 

adopted another religion just for some worldly gain or benefit, it would be 

religious bigotry. Looked at from this angle, a person who mockingly 

adopts another religion where plurality of marriage is permitted so as to 

renounce the previous marriage and desert the wife, cannot be permitted 

to take advantage of his exploitation as religion is not a commodity to be 

exploited. The institution of marriage under every personal law is a sacred 

institution. Under Hindu law, marriage is a sacrament. Both have to be 

preserved. 

Lily Thomas v. Union of India, (2000) 6 

SCC 224 

(iv).  CONVERSION 

Case Laws 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Para 19. where the court dealing with a matter is satisfied that a case is 

made out to waive the statutory period under Section 13-B(2), it can do so 

after considering the following: 

(i) the statutory period of six months specified in Section 13-B(2), in 

addition to the statutory period of one year under Section 13-B(1) of 

separation of parties is already over before the first motion itself; 

(ii) all efforts for mediation/conciliation including efforts in terms of 

Order 32-A Rule 3 CPC/Section 23(2) of the Act/Section 9 of the Family 

Courts Act to reunite the parties have failed and there is no likelihood of 

success in that direction by any further efforts; 

(iii) the parties have genuinely settled their differences including alimony, 

custody of child or any other pending issues between the parties; 

(iv) the waiting period will only prolong their agony. 

The waiver application can be filed one week after the first motion giving 

reasons for the prayer for waiver. If the above conditions are satisfied, the 

waiver of the waiting period for the second motion will be in the 

discretion of the court concerned. 

Amardeep Singh v. Harveen Kaur, (2017) 

8 SCC 746 

(v).  DIVORCE BY MUTUAL CONSENT 

Para 7. If both the parties to the marriage agree for separation 

permanently and/or consent for divorce, in that case, certainly both the 

parties can move the competent court for a decree of divorce by mutual 

consent. Only in a case where one of the parties do not agree and give 

consent, only then the powers under Article 142 of the Constitution of 

India are required to be 

R. Srinivas Kumar v. R. Shametha, 

(2019) 9 SCC 409 

Case Laws 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

invoked to do substantial justice between the parties, considering the 

facts and circumstances of the case. However, at the same time, the 

interest of the wife is also required to be protected financially so that she 

may not have to suffer financially in future and she may not have to 

depend upon others. 

8. This Court, in a series of judgments, has exercised its inherent powers 

under Article 142 of the Constitution of India for dissolution of a 

marriage where the Court finds that the marriage is totally unworkable, 

emotionally dead, beyond salvage and has broken down irretrievably, 

even if the facts of the case do not provide a ground in law on which the 

divorce could be granted. In the present case, admittedly, the appellant 

husband and the respondent wife have been living separately for more 

than 22 years and it will not be possible for the parties to live together. 

Therefore, we are of the opinion that while protecting the interest of the 

respondent wife to compensate her by way of lump sum permanent 

alimony, this is a fit case to exercise the powers under Article 142 of the 

Constitution of India and to dissolve the marriage between the parties. 

Para 14. The language employed in Section 13-B(2) of the Act is clear. 

The court is bound to pass a decree of divorce declaring the marriage of 

the parties before it to be dissolved with effect from the date of the 

decree, if the following conditions are met: 

(a) A second motion of both the parties is made not before 6 months from 

the date of filing of the petition as required under sub-section (1) and not 

later than 18 months; 

(b) After hearing the parties and making such inquiry as it thinks fit, the 

court is satisfied that the averments in the petition are true; and 

(c) The petition is not withdrawn by either party at any time before 

passing the decree. 

Hitesh Bhatnagar v. Deepa Bhatnagar, 

(2011) 5 SCC 234 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

In other words, if the second motion is not made within the period of 18 

months, then the court is not bound to pass a decree of divorce by mutual 

consent. Besides, from the language of the section, as well as the settled 

law, it is clear that one of the parties may withdraw their consent at any 

time before the passing of the decree. The most important requirement 

for a grant of a divorce by mutual consent is free consent of both the 

parties. In other words, unless there is a complete agreement between 

husband and wife for the dissolution of the marriage and unless the court 

is completely satisfied, it cannot grant a decree for divorce by mutual 

consent. Otherwise, in our view, the expression “divorce by mutual 

consent” would be otiose. 

Para 11. In India there has never been a matrimonial law of general 

application. Apart from statute law a marriage was governed by the 

personal law of the parties. A marriage solemnised under a particular 

statute and according to personal law could not be dissolved according to 

another personal law, simply because one of the parties had changed his 

or her religion. 

14. It is, thus, obvious from the catena of case-law that a marriage 

celebrated under a particular personal law cannot be dissolved by the 

application of another personal law to which one of the spouses converts 

and the other refuses to do so. Where a marriage takes place under Hindu 

law the parties acquire a status and certain rights by the marriage itself 

under the law governing the Hindu marriage and if one of the parties is 

allowed to dissolve the marriage by adopting and enforcing a new 

personal  

Sarla Mudgal v. Union of India, (1995) 3 

SCC 635 

(vi).  DISSOLUTION OF MUSLIM 

MARRIAGES ACT, 1939 

Case Laws 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Law as it existed prior to its codification in 1955, a Hindu marriage 

continued to subsist even after one of the spouses converted to Islam. 

There was no automatic dissolution of the marriage. 

21. A Hindu marriage solemnised under the Act can only be dissolved on 

any of the grounds specified under the Act. Till the time a Hindu 

marriage is dissolved under the Act none of the spouses can contract 

second marriage. Conversion to Islam and marrying again would not, by 

itself, dissolve the Hindu marriage under the Act. The second marriage 

by a convert would therefore be in violation of the Act and as such void 

in terms of Section 494 IPC. Any act which is in violation of mandatory 

provisions of law is per se void. 

Alternative dispute resolution (ADR) is recognized under various 

legislation in India – 

 

• Section 89 of Code of Civil Procedure (CPC), 1908 

• Section 23 of Hindu Marriage Act, 1955 

• Section 9 of Family Courts Act, 1984 

• The Mediation Act, 2023 

 

Hon’ble Supreme Court in various judicial pronouncement recommended 

the use of alternative dispute resolution (ADR) in family disputes. 

(vii).   CONCILIATION AND MEDIATION AND 

ITS IMPORTANCE IN FAMILY MATTERS 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Para 3. “There are several offences under IPC that are currently non-

compoundable. These include offences punishable under Section 498-A, 

Section 326, etc. IPC. Some of such offences can be made compoundable 

by introducing a suitable amendment in the statute. We are of the opinion 

that the Law Commission of India could examine whether a suitable 

proposal can be sent to the Union Government in this regard. Any such 

step would not only relieve the courts of the burden of deciding cases in 

which the aggrieved parties have themselves arrived at a settlement, but 

may also encourage the process of reconciliation between them. We, 

accordingly, request the Law Commission and the Government of India 

to examine all these aspects and take such steps as may be considered 

feasible.” 

Ramgopal v. State of M.P., (2010) 13 

SCC 540 

Para-25. In view of the foregoing, it has to be concluded that proper 

interpretation of Section 89 of the Code requires two changes from a 

plain and literal reading of the section. Firstly, it is not necessary for the 

court, before referring the parties to an ADR process to formulate or 

reformulate the terms of a possible settlement. It is sufficient if the court 

merely describes the nature of dispute (in a sentence or two) and makes 

the reference. Secondly, the definitions of “judicial settlement” and 

“mediation” in clauses (c) and (d) of Section 89(2) shall have to be 

interchanged to correct the draftsman's error. Clauses (c) and (d) of 

Section 89(2) of the Code will read as under when the two terms are 

interchanged: 

Afcons Infrastructure Ltd. v. Cherian Varkey 

Construction Co. (P) Ltd., (2010) 8 SCC 24 

Case Laws 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(c) for “mediation”, the court shall refer the same to a suitable institution 

or person and such institution or person shall be deemed to be a Lok 

Adalat and all the provisions of the Legal Services Authorities Act, 1987 

(39 of 1987) shall apply as if the dispute were referred to a Lok Adalat 

under the provisions of that Act; 

(d) for “judicial settlement”, the court shall effect a compromise between 

the parties and shall follow such procedure as may be prescribed. 

The above changes made by interpretative process shall remain in force 

till the legislature corrects the mistakes, so that Section 89 is not rendered 

meaningless and infructuous. 

27. The following categories of cases are normally considered to be not 

suitable for ADR process having regard to their nature: 

(i) Representative suits under Order 1 Rule 8 CPC which involve public 

interest or interest of numerous persons who are not parties before the 

court. (In fact, even a compromise in such a suit is a difficult process 

requiring notice to the persons interested in the suit, before its 

acceptance). 

(ii) Disputes relating to election to public offices (as contrasted from 

disputes between two groups trying to get control over the management 

of societies, clubs, association, etc.). 

(iii) Cases involving grant of authority by the court after enquiry, as for 

example, suits for grant of probate or letters of administration. 

(iv) Cases involving serious and specific allegations of fraud, fabrication 

of documents, forgery, impersonation, coercion, etc. 

(v) Cases requiring protection of courts, as for example, claims against 

minors, deities and mentally challenged and suits for declaration of title 

against the Government. 

(vi) Cases involving prosecution for criminal offences. 

 

Para 28. All other suits and cases of civil nature in particular the 

following categories of cases (whether pending in civil courts or other 

special tribunals/forums) are normally suitable for ADR processes: 

(i) All cases relating to trade, commerce and contracts, including: 

• Disputes arising out of contracts (including all money claims); 

• Disputes relating to specific performance; 

• Disputes between suppliers and customers; 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

• Disputes between bankers and customers; 

• Disputes between developers/builders and customers; 

• Disputes between landlords and tenants/licensor and licensees; 

• Disputes between insurer and insured; 

(ii) All cases arising from strained or soured relationships, including: 

• Disputes relating to matrimonial causes, maintenance, custody of 

children; 

    • Disputes relating to partition/division among family members/ 

coparceners/co-owners; and 

• Disputes relating to partnership among partners. 

(iii) All cases where there is a need for continuation of the pre-existing 

relationship in spite of the disputes, including: 

• Disputes between neighbours (relating to easementary rights, 

encroachments, nuisance, etc.); 

• Disputes between employers and employees; 

• Disputes among members of societies/associations/apartment 

owners' associations; 

(iv) All cases relating to tortious liability, including claims for 

compensation in motor accidents/other accidents; and 

(v) All consumer disputes, including disputes where a 

trader/supplier/manufacturer/service provider is keen to maintain his 

business/professional reputation and credibility or product popularity. 

The above enumeration of “suitable” and “unsuitable” categorisation of 

cases is not intended to be exhaustive or rigid. They are illustrative, 

which can be subjected to just exceptions or additions by the 

court/tribunal exercising its jurisdiction/discretion in referring a 

dispute/case to an ADR process. 

 

35. Conciliation is a non-adjudicatory ADR process, which is also 

governed by the provisions of the AC Act. There can be a valid reference 

to conciliation only if both parties to the dispute agree to have 

negotiations with the help of a third party or third parties either by an 

agreement or by the process of invitation and acceptance provided in 

Section 62 of the AC Act followed by appointment of conciliator(s) as 

provided in Section 64 of agree for conciliation, there can be no 

“conciliation”. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

As a consequence, as in the case of arbitration, the court cannot refer the 

parties to conciliation under Section 89, in the absence of consent by all 

parties. As contrasted from arbitration, when a matter is referred to 

conciliation, the matter does not go out of the stream of the court process 

permanently. If there is no settlement, the matter is returned to the court for 

framing issues and proceeding with the trial. 

42. Though in civil suits, the appropriate stage for considering reference to 

ADR processes is after the completion of pleadings, in family disputes or 

matrimonial cases, the position can be slightly different. In those cases, the 

relationship becomes hostile on account of the various allegations in the 

petition against the spouse. The hostility will be further aggravated by the 

counter-allegations made by the respondent in his or her written statement or 

objections. Therefore, as far as Family Courts are concerned, the ideal stage 

for mediation will be immediately after service of respondent and before the 

respondent files objections/written statements. Be that as it may. 

43. We may summarise the procedure to be adopted by a court under Section 

89 of the Code as under: 

(a) When the pleadings are complete, before framing issues, the court shall 

fix a preliminary hearing for appearance of parties. The court should 

acquaint itself with the facts of the case and the nature of the dispute between 

the parties. 

(b) The court should first consider whether the case falls under any of the 

category of the cases which are required to be tried by courts and not fit to be 

referred to any ADR processes. If it finds that the case falls under any 

excluded category, it should record a brief order referring to the nature of the 

case and why it is not fit for reference to ADR processes. It will then proceed 

with the framing of issues and trial. 

(c) In other cases (that is, in cases which can be referred to ADR processes) 

the court should explain the choice of five ADR processes to the parties to 

enable them to exercise their option. 

(d) The court should first ascertain whether the parties are willing for 

arbitration. The court should inform the parties that arbitration is an 

adjudicatory process by a chosen private forum and reference to arbitration 

will permanently take the suit outside the ambit of the court. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The parties should also be informed that the cost of arbitration will have to 

be borne by them. Only if both parties agree for arbitration, and also agree 

upon the arbitrator, the matter should be referred to arbitration. 

e) If the parties are not agreeable for arbitration, the court should ascertain 

whether the parties are agreeable for reference to conciliation which will be 

governed by the provisions of the AC Act. If all the parties agree for 

reference to conciliation and agree upon the conciliator(s), the court can refer 

the matter to conciliation in accordance with Section 64 of the AC Act. 

(f) If the parties are not agreeable for arbitration and conciliation, which is 

likely to happen in most of the cases for want of consensus, the court should, 

keeping in view the preferences/options of parties, refer the matter to any 

one of the other three ADR processes: (a) Lok Adalat; (b) mediation by a 

neutral third-party facilitator or mediator; and (c) a judicial settlement, where 

a Judge assists the parties to arrive at a settlement. 

(g) If the case is simple which may be completed in a single sitting, or cases 

relating to a matter where the legal principles are clearly settled and there is 

no personal animosity between the parties (as in the case of motor accident 

claims), the court may refer the matter to Lok Adalat. In case where the 

questions are complicated or cases which may require several rounds of 

negotiations, the court may refer the matter to mediation. Where the facility 

of mediation is not available or where the parties opt for the guidance of a 

Judge to arrive at a settlement, the court may refer the matter to another 

Judge for attempting settlement. 

(h) If the reference to the ADR process fails, on receipt of the report of the 

ADR forum, the court shall proceed with hearing of the suit. If there is a 

settlement, the court shall examine the settlement and make a decree in terms 

of it, keeping the principles of Order 23 Rule 3 of the Code in mind. 

(i) If the settlement includes disputes which are not the subject-matter of the 

suit, the court may direct that the same will be governed by Section 74 of the 

AC Act (if it is a conciliation settlement) or Section 21 of the Legal Services 

Authorities Act, 1987 (if it is a settlement by a Lok Adalat or by mediation 

which is a deemed Lok Adalat). If the settlement is through mediation and it 

relates not only to disputes which are the subject-matter of the suit, but also 

other disputes involving persons other than the parties to the suit, the court 

may adopt the principle underlying Order 23 Rule 3 of the Code.  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

This will be necessary as many settlement agreements deal with not only 

the disputes which are the subject-matter of the suit or proceeding in which 

the reference is made, but also other disputes which are not the subject-

matter of the suit. 

(j) If any term of the settlement is ex facie illegal or unenforceable, the 

court should draw the attention of parties thereto to avoid further 

litigations and disputes about executability. 

44. The court should also bear in mind the following consequential 

aspects, while giving effect to Section 89 of the Code: 

(i) If the reference is to arbitration or conciliation, the court has to record 

that the reference is by mutual consent. Nothing further need be stated in 

the order-sheet. 

(ii) If the reference is to any other ADR process, the court should briefly 

record that having regard to the nature of dispute, the case deserves to be 

referred to Lok Adalat, or mediation or judicial settlement, as the case may 

be. There is no need for an elaborate order for making the reference. 

(iii) The requirement in Section 89(1) that the court should formulate or 

reformulate the terms of settlement would only mean that the court has to 

briefly refer to the nature of dispute and decide upon the appropriate ADR 

process. 

(iv) If the Judge in charge of the case assists the parties and if settlement 

negotiations fail, he should not deal with the adjudication of the matter, to 

avoid apprehensions of bias and prejudice. It is therefore advisable to refer 

cases proposed for judicial settlement to another Judge. 

(v) If the court refers the matter to an ADR process (other than arbitration), 

it should keep track of the matter by fixing a hearing date for the ADR 

report. The period allotted for the ADR process can normally vary from a 

week to two months (which may be extended in exceptional cases, 

depending upon the availability of the alternative forum, the nature of 

case, etc.). Under no circumstances the court should allow the ADR 

process to become a tool in the hands of an unscrupulous litigant intent 

upon dragging on the proceedings. 

 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(vi) Normally the court should not send the original record of the case 

when referring the matter to an ADR forum. It should make available only 

copies of relevant papers to the ADR forum. (For this purpose, when 

pleadings are filed the court may insist upon filing of an extra copy). 

However if the case is referred to a court annexed mediation centre which 

is under the exclusive control and supervision of a judicial officer, the 

original file may be made available wherever necessary. 

Para 46. We, therefore, issue directions, which the courts dealing with 

the matrimonial matters shall follow. 

46.1. In terms of Section 9 of the Family Courts Act, the Family Courts 

shall make all efforts to settle the matrimonial disputes through 

mediation. Even if the counsellors submit a failure report, the Family 

Courts shall, with the consent of the parties, refer the matter to the 

mediation centre. In such a case, however, the Family Courts shall set a 

reasonable time-limit for mediation centres to complete the process of 

mediation because otherwise the resolution of the disputes by the Family 

Court may get delayed. In a given case, if there is good chance of 

settlement, the Family Court in its discretion, can always extend the time-

limit. 

46.2. The criminal courts dealing with the complaint under Section 498-A 

IPC should, at any stage and particularly, before they take up the 

complaint for hearing, refer the parties to mediation centre if they feel 

that there exist elements of settlement and both the parties are willing. 

However, they should take care to see that in this exercise, rigour, purport 

and efficacy of Section 498-A IPC is not diluted. Needless to say that the 

discretion to grant or not to grant bail is not in any way curtailed by this 

direction. It will be for the court concerned to work out the modalities 

taking into consideration the facts of each case. 

46.3. All mediation centres shall set up pre-litigation desks/clinics; give 

them wide publicity and make efforts to settle matrimonial disputes at 

pre-litigation stage. 

K. Srinivas Rao v. D.A. Deepa, (2013) 

5 SCC 226 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

S. 24. Maintenance pendente lite and expenses of proceedings.— Where in 

any proceedings under this Act it appears to the court that either the wife or the 

husband, as the case may be, has no independent income sufficient for her or his 

support and the necessary expenses of the proceeding, it may, on the application 

of the wife or the husband, order the respondent to pay to the petitioner the 

expenses of the proceeding, and monthly during the proceeding such sum as, 

having regard to the petitioner's own income and the income of the respondent, 

it may seem to the court to be reasonable: 

Provided that the application for the payment of the expenses of the proceeding 

and such monthly sum during the proceeding shall, as far as possible, be 

disposed of within sixty days from the date of service of notice on the wife or 

the husband, as the case may be. 

 

S. 25. Permanent alimony and maintenance.— (1) Any court exercising 

jurisdiction under this Act may, at the time of passing any decree or at any time 

subsequent thereto, on application made to it for the purpose by either the wife 

or the husband, as the case may be, order that the respondent shall pay to the 

applicant for her or his maintenance and support such gross sum or such 

monthly or periodical sum for a term not exceeding the life of the applicant as, 

having regard to the respondent's own income and other property, if any, the 

income and other property of the applicant , the conduct of the parties and other 

circumstances of the case, it may seem to the court to be just, and any such 

payment may be secured, if necessary, by a charge on the immovable property 

of the respondent. 

(2) If the court is satisfied that there is, a change in the circumstances of either 

party at any time after it has made an order under sub-section (1), it 

Hindu Marriage Act, 1955 

(viii).   LEGAL FRAMEWORK FOR 

MAINTENANCE  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

may at the instance of either party, vary, modify or rescind any such order in 

such manner as the court may deem just. 

(3) If the court is satisfied that the party in whose favour an order has been 

made under this section has remarried or, if such party is the wife, that she 

has not remained chaste, or, if such party is the husband, that he has had 

sexual intercourse with any woman outside wedlock, it may at the instance 

of the other party vary, modify or rescind any such order in such manner as 

the court may deem just. 

S. 18. Maintenance of wife. — (1) Subject to the provisions of this 

section, a Hindu wife, whether married before or after the 

commencement of this Act, shall be entitled to be maintained by her 

husband during her lifetime. 

(2) A Hindu wife shall be entitled to live separately from her husband 

without forfeiting her claim to maintenance, — 

(a) if he is guilty of desertion, that is to say, of abandoning her without 

reasonable cause and without her consent or against her wish, or of 

wilfully neglecting her; 

(b) if he has treated her with such cruelty as to cause a reasonable 

apprehension in her mind that it will be harmful or injurious to live with 

her husband; 

(c) omitted  

(d) if he has any other wife living; 

(e) if he keeps a concubine in the same house in which his wife is living 

or habitually resides with a concubine elsewhere; 

(f) if he has ceased to be a Hindu by conversion to another religion; 

(g) if there is any other cause justifying her living separately. 

(3) A Hindu wife shall not be entitled to separate residence and 

maintenance from her husband if she is unchaste or ceases to be a Hindu 

by conversion to another religion. 

Hindu Adoption and Maintenance 

Act, 1956 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

S. 36. Alimony pendente lite.— Where in any proceeding under Chapter 

V or Chapter VI it appears to the district court that the wife has no 

independent income sufficient for her support and the necessary expenses 

of the proceeding, it may, on the application of the wife, order the husband 

to pay to her the expenses of the proceeding, and weekly or monthly 

during the proceeding such sum as, having regard to the husband's income, 

it may seem to the court to be reasonable: 

Provided that the application for the payment of the expenses of the 

proceeding and such weekly or monthly sum during the proceeding under 

Chapter V or Chapter VI shall, as far as possible, be disposed of within 

sixty days from the date of service of notice on the husband. 

 

S. 37. Permanent alimony and maintenance.— (1) Any court exercising 

jurisdiction under Chapter V or Chapter VI may, at the time of passing any 

decree or at any time subsequent to the decree, on application made to it 

for the purpose, order that the husband shall secure to the wife for her 

maintenance and support, if necessary, by a charge on the husband's 

property, such gross sum or such monthly or periodical payment of money 

for a term not exceeding her life, as, having regard to her own property, if 

any, her husband's property and ability 51[the conduct of the parties and 

other circumstances of the case], it may seem to the court to be just. 

(2) If the district court is satisfied that there is a change in the 

circumstances of either party at any time after it has made an order under 

sub-section (1), it may, at the instance of either party, vary, modify or 

rescind any such order in such manner as it may seem to the court to be 

just. 

(3) If the district court is satisfied that the wife in whose favour an order 

has been made under this section has remarried or is not leading a chaste 

life, it may, at the instance of the husband vary, modify or rescind any such 

order and in such manner as the court may deem just. 

Special Marriage Act, 1954 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

S. 20. Monetary reliefs. — (1) While disposing of an application under 

sub-section (1) of Section 12, the Magistrate may direct the respondent to 

pay monetary relief to meet the expenses incurred and losses suffered by 

the aggrieved person and any child of the aggrieved person as a result of 

the domestic violence and such relief may include, but is not limited to, — 

(a) the loss of earnings; 

(b) the medical expenses; 

(c) the loss caused due to the destruction, damage or removal of any 

property from the control of the aggrieved person; and 

(d) the maintenance for the aggrieved person as well as her children, if 

any, including an order under or in addition to an order of maintenance 

under Section 125 of the Code of Criminal Procedure, 1973 (2 of 1974) or 

any other law for the time being in force. 

(2) The monetary relief granted under this section shall be adequate, fair 

and reasonable and consistent with the standard of living to which the 

aggrieved person is accustomed. 

(3) The Magistrate shall have the power to order an appropriate lump sum 

payment or monthly payments of maintenance, as the nature and 

circumstances of the case may require. 

(4) The Magistrate shall send a copy of the order for monetary relief made 

under sub-section (1) to the parties to the application and to the in-charge 

of the police station within the local limits of whose jurisdiction the 

respondent resides. 

(5) The respondent shall pay the monetary relief granted to the aggrieved 

person within the period specified in the order under sub-section (1). 

(6) Upon the failure on the part of the respondent to make payment in 

terms of the order under sub-section (1), the Magistrate may direct the 

employer or a debtor of the respondent, to directly pay to the aggrieved 

person or to deposit with the court a portion of the wages or salaries or 

debt due to or accrued to the credit of the respondent, which amount may 

be adjusted towards the monetary relief payable by the respondent. 

Protection of Women from 

Domestic Violence Act, 2005 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

S. 33. Where in any proceeding under this Part, it appears to the Court 

that either the wife or the husband or in case a man having more than one 

wife prior to the commencement of this Code, each of the wives has no 

independent income sufficient for her/his support and the necessary 

expenses of the proceeding, it may, on the application of the wife or the 

husband, order the respondent to pay to the applicant, during the 

pendency of the proceeding, the expenses of the proceeding and such 

monthly sum as, having regard to the applicant's own income and the 

income of the respondent, it may seem to the Court to be just and 

reasonable: 

 

Provided that the application for the payment of the expenses of the 

proceeding and such monthly sum during the proceeding, shall, as far as 

possible, be dis-posed of within sixty days from the date of service of 

notice on the respondent. 

Maintenance pendente lite and 

expenses of proceedings 

(ix).  MAINTENANCE UNDER UCC ACT 

S. 34. (1) Any Court exercising jurisdiction under this Part may, at the 

time of passing any decree or at any time subsequent thereto, on 

application made by any of the parties to the decree, order that the other 

party shall pay to the applicant for her/his maintenance and support such 

gross sum or such monthly or periodical sum for a term not exceeding the 

life of the applicant as, having regard to the respondent's income and 

estate, the income and estate of the applicant, any mutual 

agreement/settlement between the parties, if any, the conduct of the 

parties and other circumstances of the case, it may seem to the Court to  

Permanent alimony and 

maintenance 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

be just, and such payment may be secured, if necessary, by a charge on 

the immovable property of the other party: 

Provided that mahr, dower, streedhan or any other property presented to 

the wife shall be in addition to her claim for maintenance. 

(2) If the Court is satisfied that there is a change in the circumstances of 

either party at any time after it has made an order under sub-section (1), it 

may, at the instance of either party, vary, modify or rescind any such 

order in such manner as the Court may deem just and proper. 

S. 388. If a woman gets deserted by her live-in partner, she shall be 

entitled to claim maintenance from her live-in partner for which she may 

approach the competent Court having jurisdiction over the place where 

they last cohabited. and in such a case the provisions contained in 

Chapter 5, Part 1 of this Code shall mutatis mutandis apply. 

Maintenance For women deserted by her 

live-in partner 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(x).  MAINTENANCE UNDER THE BHARATIYA 

NAGARIK SURAKSHA SANHITA, 2023 

S. 144. Order for maintenance of wives, children and parents— (1) If any 

person having sufficient means neglects or refuses to maintain— 

(a) his wife, unable to maintain herself; or 

(b) his legitimate or illegitimate child, whether married or not, unable to 

maintain itself; or 

(c) his legitimate or illegitimate child (not being a married daughter) who has 

attained majority, where such child is, by reason of any physical or mental 

abnormality or injury unable to maintain itself; or 

(d) his father or mother, unable to maintain himself or herself, 

a Magistrate of the first class may, upon proof of such neglect or refusal, order 

such person to make a monthly allowance for the maintenance of his wife or 

such child, father or mother, at such monthly rate as such Magistrate thinks fit 

and to pay the same to such person as the Magistrate may from time to time 

direct: 

Provided that the Magistrate may order the father of a female child referred to 

in clause (b) to make such allowance, until she attains her majority, if the 

Magistrate is satisfied that the husband of such female child, if married, is not 

possessed of sufficient means: 

Provided further that the Magistrate may, during the pendency of the 

proceeding regarding monthly allowance for the maintenance under this sub-

section, order such person to make a monthly allowance for the interim 

maintenance of his wife or such child, father or mother, and the expenses of 

such proceeding which the Magistrate considers reasonable, and to pay the 

same to such person as the Magistrate may from time to time direct: 

Provided also that an application for the monthly allowance for the interim 

maintenance and expenses of proceeding under the second proviso shall, as far 

as possible, be disposed of within sixty days from the date of the service of 

notice of the application to such person. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Explanation.— For the purposes of this Chapter, “wife” includes a 

woman who has been divorced by, or has obtained a divorce from, her 

husband and has not remarried. 

(2) Any such allowance for the maintenance or interim maintenance and 

expenses of proceeding shall be payable from the date of the order, or, if 

so ordered, from the date of the application for maintenance or interim 

maintenance and expenses of proceeding, as the case may be. 

(3) If any person so ordered fails without sufficient cause to comply with 

the order, any such Magistrate may, for every breach of the order, issue a 

warrant for levying the amount due in the manner provided for levying 

fines, and may sentence such person, for the whole or any part of each 

month's allowance for the maintenance or the interim maintenance and 

expenses of proceeding, as the case may be, remaining unpaid after the 

execution of the warrant, to imprisonment for a term which may extend to 

one month or until payment if sooner made: 

Provided that no warrant shall be issued for the recovery of any amount 

due under this section unless application be made to the Court to levy such 

amount within a period of one year from the date on which it became due: 

Provided further that if such person offers to maintain his wife on 

condition of her living with him, and she refuses to live with him, such 

Magistrate may consider any grounds of refusal stated by her, and may 

make an order under this section notwithstanding such offer, if he is 

satisfied that there is just ground for so doing. 

Explanation.— If a husband has contracted marriage with another woman 

or keeps a mistress, it shall be considered to be just ground for his wife's 

refusal to live with him. 

(4) No wife shall be entitled to receive an allowance for the maintenance 

or the interim maintenance and expenses of proceeding, from her husband 

under this section if she is living in adultery, or if, without any sufficient 

reason, she refuses to live with her husband, or if they are living separately 

by mutual consent. 

(5) On proof that any wife in whose favour an order has been made under 

this section is living in adultery, or that without sufficient reason she 

refuses to live with her husband, or that they are living separately by 

mutual consent, the Magistrate shall cancel the order. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Para-3. Section 125 of the Code makes provision for the grant of maintenance 

to wives, children and parents. Sub-section (1) of Section 125 inter alia says 

that if any person having sufficient means neglects or refuses to maintain his 

wife unable to maintain herself, a Magistrate of the first class may, upon proof 

of such neglect or refusal, order such person to make a monthly allowance for 

the maintenance of his wife not exceeding Rs 500 in the whole, as such 

Magistrate thinks fit, and to pay the same to such person as the Magistrate may 

from time to time direct. Clause (b) of the Explanation to the sub-section 

defines the expression ‘wife’ to include a woman who has been divorced by, or 

has obtained a divorce from, her husband and has not remarried. In the instant 

case it is not contended by the respondent that the appellant has remarried after 

the decree of divorce was obtained under Section 13-B of the Hindu Marriage 

Act. It is also not in dispute that the appellant was the legally wedded wife of 

the respondent prior to the passing of the decree of divorce. By virtue of the 

definition referred to above she would, therefore, be entitled to maintenance if 

she could show that the respondent had neglected or refused to maintain her. 

Counsel for the respondent, however, invited our attention to sub-section (4) of 

Section 125, which reads as under: 

125. (4) No wife shall be entitled to receive an allowance from her husband 

under this section if she is living in adultery, or if, without any sufficient 

reason, she refuses to live with her husband, or if they are living separately by 

mutual consent. 

On a plain reading of this Section it seems fairly clear that the expression 

‘wife’ in the said sub-section does not have the extended meaning of including 

a woman who has been divorced. This is for the obvious reason that unless 

there is a relationship of husband and wife there can be no question of a 

divorcee woman living in adultery or without sufficient reason refusing to live 

with her husband. After divorce where is the occasion for the woman to live 

with her husband? Similarly there would be no question of the husband and 

wife living separately by mutual consent because after divorce there is no need 

for consent to live separately.  

Vanamala v. H.M. Ranganatha Bhatta, (1995) 5 SCC 299 

Case Laws 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

In the context, therefore, sub-section (4) of Section 125 does not apply to 

the case of a woman who has been divorced or who has obtained a decree 

for divorce. In our view, therefore, this contention is not well founded. 

Manish Jain v. Akanksha Jain, 

(2017) 15 SCC 801 

Swapan Kumar Banerjee v. State 

of W.B., (2020) 19 SCC 342 

Para 7. No doubt, as urged by Mr Debal Banerjee, Explanation II to Section 

125 CrPC by deeming fiction includes a divorced woman to be a wife and, 

therefore, a woman who has been divorced by her husband can still claim 

maintenance under Section 125 CrPC. The question is how we should read the 

provisions of sub-section (4) in this regard, especially when we deal with those 

women, against whom a decree for divorce has been obtained on the ground 

that they have deserted their husband. Once the relationship of marriage comes 

to an end, the woman obviously is not under any obligation to live with her 

former husband. The deeming fiction of the divorced wife being treated as a 

wife can only be read for the limited purpose for grant of maintenance and the 

deeming fiction cannot be stretched to the illogical extent that the divorced wife 

is under a compulsion to live with the ex-husband. 

“The financial position of the parents of the applicant wife, would not be 

material while determining the quantum of maintenance. An order of 

interim maintenance is conditional on the circumstance that the wife or 

husband who makes a claim has no independent income, sufficient for her 

or his support. It is no answer to a claim of maintenance that the wife is 

educated and could support herself. The court must take into consideration 

the status of the parties and the capacity of the spouse to pay for her or his 

support. Maintenance is dependent upon factual situations; the court 

should mould the claim for maintenance based on various factors brought 

before it.” 



 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The husband cannot urge that he can divorce his wife on the ground that she 

has deserted him and then deny maintenance which should otherwise be 

payable to her on the ground that even after divorce she is not willing to live 

with him. Therefore, we find no merit in the contention of Mr Debal 

Banerjee. 

Rajnesh v. Neha, (2021) 2 SCC 324 

Para 65. The party claiming maintenance either as a spouse, or as a partner in 

a civil union, live-in relationship, common law marriage, should be required 

to file a concise application for interim maintenance with limited pleadings, 

along with an Affidavit of Disclosure of Assets and Liabilities before the 

court concerned, as a mandatory requirement. On the basis of the pleadings 

filed by both parties and the Affidavits of Disclosure, the court would be in a 

position to make an objective assessment of the approximate amount to be 

awarded towards maintenance at the interim stage. 

70. We feel that the affidavit to be filed by parties residing in urban areas, 

would require to be entirely different from the one applicable to rural areas, 

or tribal areas. For this purpose, a comprehensive Affidavit of Disclosure of 

Assets and Liabilities is being attached as Enclosures I [ Set out at pp. 384 et. 

seq., below.] and II [ Set out at pp. 389-390, below.] to this judgment. 

72.1. (a) The Affidavit of Disclosure of Assets and Liabilities annexed at 

Enclosures I, II and III of this judgment, as may be applicable, shall be filed 

by the parties in all maintenance proceedings, including pending proceedings 

before the Family Court/District Court/Magistrate's Court concerned, as the 

case may be, throughout the country; 

72.2. (b) The applicant making the claim for maintenance will be required to 

file a concise application accompanied with the Affidavit of Disclosure of 

Assets; 

72.3. (c) The respondent must submit the reply along with the Affidavit of 

Disclosure within a maximum period of four weeks. The courts may not grant 

more than two opportunities for submission of the Affidavit of Disclosure of 

Assets and Liabilities to the respondent. If the respondent delays in filing the 

reply with the affidavit, and seeks more than two adjournments 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

for this purpose, the court may consider exercising the power to strike off the 

defence of the respondent, if the conduct is found to be wilful and 

contumacious in delaying the proceedings [Kaushalya v. Mukesh Jain, (2020) 

17 SCC 822: 2019 SCC OnLine SC 1915] . On the failure to file the affidavit 

within the prescribed time, the Family Court may proceed to decide the 

application for maintenance on the basis of the affidavit filed by the applicant 

and the pleadings on record; 

72.4. (d) The above format may be modified by the court concerned, if the 

exigencies of a case require the same. It would be left to the judicial 

discretion of the court concerned to issue necessary directions in this regard. 

72.5. (e) If apart from the information contained in the Affidavits of 

Disclosure, any further information is required, the court concerned may pass 

appropriate orders in respect thereof. 

72.6. (f) If there is any dispute with respect to the declaration made in the 

Affidavit of Disclosure, the aggrieved party may seek permission of the court 

to serve interrogatories, and seek production of relevant documents from the 

opposite party under Order 11 CPC. On filing of the affidavit, the court may 

invoke the provisions of Order 10 CPC or Section 165 of the Evidence Act, 

1872, if it considers it necessary to do so. The income of one party is often 

not within the knowledge of the other spouse. The court may invoke Section 

106 of the Evidence Act, 1872, if necessary, since the income, assets and 

liabilities of the spouse are within the personal knowledge of the party 

concerned. 

72.7. (g) If during the course of proceedings, there is a change in the 

financial status of any party, or there is a change of any relevant 

circumstances, or if some new information comes to light, the party may 

submit an amended/supplementary affidavit, which would be considered by 

the court at the time of final determination. 

72.8. (h) The pleadings made in the applications for maintenance and replies 

filed should be responsible pleadings; if false statements and 

misrepresentations are made, the court may consider initiation of proceeding 

under Section 340 CrPC, and for contempt of court. 

72.9. (i) In case the parties belong to the economically weaker sections 

(“EWS”), or are living below the poverty line (“BPL”), or are casual 

labourers, the requirement of filing the affidavit would be dispensed with. 
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72.10. (j) The Family Court/District Court/Magistrate's Court concerned 

must make an endeavour to decide the IA for interim maintenance by a 

reasoned order, within a period of four to six months at the latest, after the 

Affidavits of Disclosure have been filed before the court. 

72.11. (k) A professional Marriage Counsellor must be made available in 

every Family Court. 

Permanent alimony 

73. Parties may lead oral and documentary evidence with respect to income, 

expenditure, standard of living, etc. before the court concerned, for fixing 

the permanent alimony payable to the spouse. 

77. The objective of granting interim/permanent alimony is to ensure that 

the dependent spouse is not reduced to destitution or vagrancy on account of 

the failure of the marriage, and not as a punishment to the other spouse. 

There is no straitjacket formula for fixing the quantum of maintenance to be 

awarded. 

78. The factors which would weigh with the court inter alia are the status of 

the parties; reasonable needs of the wife and dependent children; whether 

the applicant is educated and professionally qualified; whether the applicant 

has any independent source of income; whether the income is sufficient to 

enable her to maintain the same standard of living as she was accustomed to 

in her matrimonial home; whether the applicant was employed prior to her 

marriage; whether she was working during the subsistence of the marriage; 

whether the wife was required to sacrifice her employment opportunities for 

nurturing the family, child rearing, and looking after adult members of the 

family; reasonable costs of litigation for a non-working wife. 
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