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WHAT IS PRESUMPTION 

In evidence law, a presumption is not evidence in itself. It is an 

inference drawn from one known or proved fact to establish another 

fact that is not directly proved. 

KINDS OF PRESUMPTION 

Section 2 of the BSA, 2023, talks about presumptions and defines 

three distinct expressions “may presume,” “shall presume,” and 

“conclusive proof” and each carries a very different legal weight. 

S. 2(1) (b) “conclusive proof” 

Means when one fact is declared by this Adhiniyam to be conclusive 

proof of another, the Court shall, on proof of the one fact, regard the 

other as proved, and shall not allow evidence to be given for the 

purpose of disproving it; 

S. 2(1) (h) “may presume” 

Whenever it is provided by this Adhiniyam that the Court may 

presume a fact, it may either regard such fact as proved, unless and 

until it is disproved or may call for proof of it; 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

S. 2(1)(l) “shall presume” 

Whenever it is directed by this Adhiniyam that the Court shall 

presume a fact, it shall regard such fact as proved, unless and until 

it is disproved. 

Kumar Exports v. Sharma Carpets, (2009) 2 

SCC 513 

Para 15 “Presumptions are devices by use of which the courts are 

enabled and entitled to pronounce on an issue notwithstanding that 

there is no evidence or insufficient evidence. Under the Evidence Act 

all presumptions must come under one or the other class of the three 

classes mentioned in the Act, namely, (1) “may presume” (rebuttable), 

(2) “shall presume” (rebuttable), and (3) “conclusive presumptions” 

(irrebuttable). The term “presumption” is used to designate an 

inference, affirmative or disaffirmative of the existence of a fact, 

conveniently called the “presumed fact” drawn by a judicial tribunal, 

by a process of probable reasoning from some matter of fact, either 

judicially noticed or admitted or established by legal evidence to the 

satisfaction of the tribunal. Presumption literally means “taking as true 

without examination or proof”. 

 

Para-16. Section 4 of the Evidence Act inter alia defines the words “may 

presume” and “shall presume” as follows: 

 

“4. ‘May presume’.—Whenever it is provided by this Act that the court 

may presume a fact, it may either regard such fact as proved, unless 

and until it is disproved, or may call for proof of it: ‘Shall presume’.—

Whenever it is directed by this Act that the court shall presume a fact, 

it shall regard such fact as proved, unless and until it is disproved. 
 

 



 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

In the former case, the court has an option to raise the presumption 

or not, but in the latter case, the court must necessarily raise the 

presumption. If in a case the court has an option to raise the 

presumption and raises the presumption, the distinction between the 

two categories of presumptions ceases and the fact is presumed, 

unless and until it is disproved. 

EXCEPTION TO THESE 

PRESUMPTION UNDER BSA, 2023 

S. 106. Burden of proof as to particular fact—The burden of proof 

as to any particular fact lies on that person who wishes the Court to 

believe in its existence, unless it is provided by any law that the proof 

of that fact shall lie on any particular person. 

Applicability of Section 106 of the Evidence Act  

Para-83 “when the prosecution has proved the act of kidnapping and 

the last seen evidence soon before the approximate time of death of 

victim. Therefore, the prosecution has discharged the onus of proof 

beyond reasonable doubt. It was then for the accused to rebut the 

presumption of any other intervening fact before the death of the 

victim. In fact, none of the prosecution witnesses have been cross-

examined on that possibility at all.” 

 

S. 109. Burden of proving fact especially within knowledge—When 

any fact is especially within the knowledge of any person, the burden 

of proving that fact is upon him. 

Arvind Singh v. State of Maharashtra, (2021) 

11 SCC 1 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Para-11.  “The general rule that in a criminal case the burden of 

proof is on the prosecution and Section 106 is certainly not intended 

to relieve it of that duty. On the contrary, it is designed to meet 

certain exceptional cases in which it would be impossible, or at any 

rate disproportionately difficult, for the prosecution to establish 

facts which are “especially” within the knowledge of the accused and 

which he could prove without difficulty or inconvenience. The word 

“especially” stresses that. It means facts that are pre-eminently or 

exceptionally within his knowledge. If the section were to be 

interpreted otherwise, it would lead to the very startling conclusion 

that in a murder case the burden lies on the accused to prove that he 

did not commit the murder because who could know better than he 

whether he did or did not. It is evident that that cannot be the 

intention and the Privy Council has twice refused to construe this 

section, as reproduced in certain other Acts outside India, to mean 

that the burden lies on an accused person to show that he did not 

commit the crime for which he is tried.” 

Shambu Nath Mehra v. State of Ajmer, 

(1956)1SCC 337 

Para-7.  “The doctrine of burden of proof in the context of the plea 

of insanity may be stated in the following propositions: (1) The 

prosecution must prove beyond reasonable doubt that the accused 

had committed the offence with the requisite mens rea, and the 

burden of proving that always rests on the prosecution from the 

beginning to the end of the trial. (2) There is a rebuttable 

presumption that the accused was not insane, when he committed the 

crime, in the sense laid down by Section 84 of the Penal Code, 1860:  

Dahyabhai Chhaganbhai Thakkar v. State of 

Gujarat, SCC Online SC 20 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

the accused may rebut it by placing before the court all the relevant 

evidence — oral, documentary or circumstantial, but the burden of 

proof upon him is no higher than that rests upon a party to civil 

proceedings. (3) Even if the accused was not able to establish 

conclusively that he was insane at the time he committed the offence, 

the evidence placed before the court by the accused or by the 

prosecution may raise a reasonable doubt in the mind of the court as 

regards one or more of the ingredients of the offence, including mens 

rea of the accused and in that case the court would be entitled to 

acquit the accused on the ground that the general burden of proof 

resting on the prosecution was not discharged.” 

Para – 65. “The burden of proving the existence of circumstances so as 

to bring the case within the purview of Section 84IPC lies on the accused 

in terms of Section 105 of the Evidence Act; and where the accused is 

charged of murder, the burden to prove that as a result of unsoundness 

of mind, the accused was incapable of knowing the consequences of his 

acts is on the defence, as duly exemplified by Illustration (a) to the said 

Section 105 of the Evidence Act. As noticed, the mandate of law is that 

the Court shall presume absence of the circumstances so as to take the 

case within any of the General Exceptions in the Penal Code, 1860.” 

 

S. 117. Presumption as to abetment of suicide by a married woman. —

When the question is whether the commission of suicide by a woman had 

been abetted by her husband or any relative of her husband and it is 

shown that she had committed suicide within a period of seven years 

from the date of her marriage and that her husband or such relative of 

her husband had subjected her to cruelty, the Court may presume, 

having regard to all the other circumstances of the case, that such suicide 

had been abetted by her husband or by such relative of her husband. 

Prem Singh v. State (NCT of Delhi), (2023) 3 SCC 372 

(Burden to prove unsoundness of mind is on Accused) 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Explanation. —For the purposes of this section, “cruelty” shall have 

the same meaning as in Section 86 of the Bharatiya Nyaya Sanhita, 

2023. 

S. 118. Presumption as to dowry death.—When the question is 

whether a person has committed the dowry death of a woman and it 

is shown that soon before her death, such woman had been subjected 

by such person to cruelty or harassment for, or in connection with, 

any demand for dowry, the Court shall presume that such person had 

caused the dowry death. 

Explanation. —For the purposes of this section, “dowry death” shall 

have the same meaning as in Section 80 of the Bharatiya Nyaya 

Sanhita, 2023. 

 

Para 17. “Section 304-BIPC read in conjunction with Section 113-B 

of the Evidence Act leaves no manner of doubt that once the 

prosecution has been able to demonstrate that a woman has been 

subjected to cruelty or harassment for or in connection with any 

demand for dowry, soon before her death, the court shall proceed on 

a presumption that the persons who have subjected her to cruelty or 

harassment in connection with the demand for dowry, have caused a 

dowry death within the meaning of Section 304-BIPC. The said 

presumption is, however, rebuttable and can be dispelled on the 

accused being able to demonstrate through cogent evidence that all 

the ingredients of Section 304-BIPC have not been satisfied.” 

Parvati Devi v. State of Bihar, (2022) 14 SCC 

500 

https://www.scconline.com/Members/BrowseResult.aspx#BS146


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

S. 120. Presumption as to absence of consent in certain prosecution 

for rape.—In a prosecution for rape under sub-section (2) of Section 

64 of the Bharatiya Nyaya Sanhita, 2023, where sexual intercourse 

by the accused is proved and the question is whether it was without 

the consent of the woman alleged to have been raped and such woman 

states in her evidence before the Court that she did not consent, the 

Court shall presume that she did not consent. 

 

Explanation. —In this section, “sexual intercourse” shall mean any 

of the acts mentioned in Section 63 of the Bharatiya Nyaya Sanhita, 

2023. 

NECESSITY OF PRESUMPTIONS. — 

Section 114 of the Evidence Act/S.119 BSA, 2023, covers a wide 

range of presumptions of fact which can be used by courts in the 

course of administration of justice to remove lacunae in the chain of 

direct evidence before it. 

Para 21. “In judging whether a general or a particular or special onus has 

been discharged, the court will not only consider the direct effect of the 

oral and documentary evidence led but also what may be indirectly 

inferred because certain facts have been proved or not proved though 

easily capable of proof if they existed at all which raise either a 

presumption of law or of fact. Section 114 of the Evidence Act covers a 

wide range of presumptions of fact which can be used by courts in the 

course of administration of justice to remove lacunae in the chain of direct 

evidence before it. It is, therefore, said that the function of a presumption 

often is to “fill a gap” in evidence.” 

Narayan Govind Gavate v.State of Maharashtra, 

(1977) 1 SCC 133. (para 21 and 22) 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

22. “True presumptions, whether of law or of fact, are always 

rebuttable. In other words, the party against which a presumption may 

operate can and must lead evidence to show why the presumption 

should not be given effect to. If, for example, the party which initiates a 

proceeding or comes with a case to court offers no evidence to support 

it, the presumption is that such evidence does not exist. And, if some 

evidence is shown to exist on a question in issue, but the party which 

has it within its power to produce it, does not, despite notice to it to do 

so, produce it, the natural presumption is that it would, if produced, 

have gone against it. Similarly, a presumption arises from failure to 

discharge a special or particular onus.” 

Para-31. “The pristine rule that the burden of proof is on the prosecution 

to prove the guilt of the accused should not be taken as a fossilised 

doctrine as though it admits no process of intelligent reasoning. The 

doctrine of presumption is not alien to the above rule, nor would it impair 

the temper of the rule. On the other hand, if the traditional rule relating 

to burden of proof of the prosecution is allowed to be wrapped in pedantic 

coverage, the offenders in serious offences would be the major 

beneficiaries and the society would be the casualty.” 

 

32. “In this case, when the prosecution succeeded in establishing the afore-

narrated circumstances, the court has to presume the existence of certain 

facts. Presumption is a course recognised by the law for the court to rely 

on in conditions such as this.” 

 

33. “Presumption of fact is an inference as to the existence of one fact from 

the existence of some other facts, unless the truth of such inference is 

disproved. Presumption of fact is a rule in law of evidence that a fact 

otherwise doubtful may be inferred from certain other proved facts. 

 

State of W.B. v. Mir Mohammad Omar, (2000) 8 

SCC 382 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

When inferring the existence of a fact from other set of proved facts, 

the court exercises a process of reasoning and reaches a logical 

conclusion as the most probable position. The above principle has 

gained legislative recognition in India when Section 114 is incorporated 

in the Evidence Act. It empowers the court to presume the existence of 

any fact which it thinks likely to have happened. In that process the 

court shall have regard to the common course of natural events, human 

conduct etc. in relation to the facts of the case.” 

UNDERSTANDING THE REVERSE 

BURDEN OF PROOF 

  In ordinary criminal trials, the burden of proof lies entirely with 

the prosecution. The accused is presumed innocent until proven 

guilty. This flows from the well-established legal maxim “Ei 

incumbit probatio qui dicit, non qui negat” the burden of proof is on 

the one who asserts, not the one who denies.  

   However, the reverse onus clause constitutes an exception to this 

presumption. The culpability of the offence is presumed and the 

burden of negating the mens rea shifts on the accused. Usually, these 

clauses are confined to socio-economic offences but have been 

expanded to penal offences also on the pretext of public interest and 

speedy justice. 

23. “The provisions of Section 106 of the Evidence Act itself are 

unambiguous and categoric in laying down that when any fact is especially 

within the knowledge of a person, the burden of proving that fact is upon 

him. Thus, if a person is last seen with the deceased, he must offer an 

State of Rajasthan v. Kashi Ram, (2006) 12 SCC 

254 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

explanation as to how and when he parted company. He must furnish an 

explanation which appears to the court to be probable and satisfactory. If 

he does so he must be held to have discharged his burden. If he fails to 

offer an explanation on the basis of facts within his special knowledge, he 

fails to discharge the burden cast upon him by Section 106 of the Evidence 

Act. In a case resting on circumstantial evidence if the accused fails to 

offer a reasonable explanation in discharge of the burden placed on him, 

that itself provides an additional link in the chain of circumstances proved 

against him. Section 106 does not shift the burden of proof in a criminal 

trial, which is always upon the prosecution. It lays down the rule that 

when the accused does not throw any light upon facts which are specially 

within his knowledge and which could not support any theory or 

hypothesis compatible with his innocence, the court can consider his 

failure to adduce any explanation, as an additional link which completes 

the chain.” 

The Narcotic Drugs and Psychotropic Substances Act, 1985 (NDPS Act) 

is one of the most stringent criminal legislations in India. It was enacted 

to combat the growing menace of drug trafficking and abuse by imposing 

strict penalties and rigorous enforcement mechanisms. One of its most 

distinctive features is the “reverse burden of proof” a principle that 

departs from the traditional rule in criminal jurisprudence, where the 

prosecution bears the burden of proving the guilt of the accused beyond 

reasonable doubt. 

Under the NDPS Act, in certain situations, once the prosecution 

establishes a foundational set of facts, the burden shifts to the accused to 

prove their innocence or explain circumstances. This provision is 

primarily embodied in section 35 and 54 of the Act. 

 

Narcotics Drugs Psychotropic Substances Act, 

1985 

REVERSE BURDEN OF PROOF 

UNDER VARIOUS LEGISLATION 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

S. 35: Presumption of Culpable Mental 

State 

(1) In any prosecution for an offence under this Act which requires a 

culpable mental state of the accused, the Court shall presume the 

existence of such mental state; but it shall be a defence for the accused to 

prove that he had no such mental state with respect to the act charged as 

an offence in that prosecution.  

(2) For the purpose of this section, a fact is said to be proved only when 

the Court believes it to exist beyond a reasonable doubt and not merely 

when its existence is established by a preponderance of probability.  

Explanation: In this section “culpable mental state” includes intention, 

motive, knowledge of a fact and belief in, or reason to believe, a fact.  

The section, thus, shifts the onus of proving the absence of mental intent 

from the prosecution to the accused, once certain basic facts are 

established by the prosecution. 

 

S. 54. Presumption from possession of illicit articles. — 

In trials under this Act, it may be presumed, unless and until the contrary 

is proved, that the accused has committed an offence under this Act in 

respect of—  

(a) any narcotic drug or psychotropic substance or controlled substance;  

(b) any opium poppy, cannabis plant or coca plant growing on any land 

which he has cultivated;  

(c) any apparatus specially designed or any group of utensils specially 

adopted for the manufacture of any narcotic drug or psychotropic 

substance or controlled substance; or  

(d) any materials which have undergone any process towards the 

manufacture of a narcotic drug or psychotropic substance or controlled 

substance, or any residue left of the materials from which any narcotic 

drug or psychotropic substance or controlled substance has been 

manufactured, for the possession of which he fails to account 

satisfactorily. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Para 22. “The burden of proof cast on the accused under Section 35 can 

be discharged through different modes. One is that he can rely on the 

materials available in the prosecution evidence. Next is, in addition to 

that, he can elicit answers from prosecution witnesses through cross-

examination to dispel any such doubt. He may also adduce other evidence 

when he is called upon to enter on his defence. In other words, if 

circumstances appearing in the prosecution case or in the prosecution 

evidence are such as to give reasonable assurance to the court that the 

appellant could not have had the knowledge or the required intention, the 

burden cast on him under Section 35 of the Act would stand discharged 

even if he has not adduced any other evidence of his own when he is called 

upon to enter on his defence.” 

Abdul Rashid Ibrahim Mansuri v. State of 

Gujarat, (2000) 2 SCC 513 

Case Laws on the point 

Para 26. “Once possession is established, the person who claims that it was 

not a conscious possession has to establish it, because how he came to be 

in possession is within his special knowledge. Section 35 of the Act gives a 

statutory recognition of this position because of the presumption available 

in law. Similar is the position in terms of Section 54 where also 

presumption is available to be drawn from possession of illicit articles.” 

Madan Lal v. State of H.P., (2003) 7 SCC 465 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Para-58. … An initial burden exists upon the prosecution and only when 

it stands satisfied, would the legal burden shift. Even then, the standard 

of proof required for the accused to prove his innocence is not as high as 

that of the prosecution. Whereas the standard of proof required to prove 

the guilt of the accused on the prosecution is “beyond all reasonable 

doubt” but it is “preponderance of probability” on the accused. If the 

prosecution fails to prove the foundational facts so as to attract the rigours 

of Section 35 of the Act, the actus reus which is possession of contraband 

by the accused cannot be said to have been established.” 

 

59. “With a view to bring within its purview the requirements of Section 

54 of the Act, element of possession of the contraband was essential so as 

to shift the burden on the accused. The provisions being exceptions to the 

general rule, the generality thereof would continue to be operative, 

namely, the element of possession will have to be proved beyond 

reasonable doubt.” 

Noor Aga v. State of Punjab (2008) 16 SCC 417 

Para 11. Applying the facts of the present case to the cited one, it is 

apparent that the initial burden to prove that the appellant had the 

knowledge that the vehicle he owned was being used for transporting 

narcotics still lay on the prosecution, as would be clear from the word 

“knowingly”, and it was only after the evidence proved beyond reasonable 

doubt that he had the knowledge would the presumption under Section 

35 arise. Section 35 also presupposes that the culpable mental state of an 

accused has to be proved as a fact beyond reasonable doubt and not 

merely when its existence is established by a preponderance of 

probabilities. 

Bhola Singh v. State of Punjab, (2011) 11 SCC 

653 (Para 11) 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

We are of the opinion that in the absence of any evidence with regard to 

the mental state of the appellant no presumption under Section 35 can be 

drawn. The only evidence which the prosecution seeks to rely on is the 

appellant's conduct in giving his residential address in Rajasthan 

although he was a resident of Fatehabad in Haryana while registering the 

offending truck cannot by any stretch of imagination fasten him with the 

knowledge of its misuse by the driver and others.” 

Para 9. “The presumption against the accused of culpability under 

Section 35, and under Section 54 of the Act to explain possession 

satisfactorily, are rebuttable. It does not dispense with the obligation of 

the prosecution to prove the charge beyond all reasonable doubt. The 

presumptive provision with reverse burden of proof, does not sanction 

conviction on basis of preponderance of probability. Section 35(2) 

provides that a fact can be said to have been proved if it is established 

beyond reasonable doubt and not on preponderance of probability.” 

Naresh Kumar v. State of H.P., (2017) 15 SCC 

684 

“The knowledge of possession of contraband has to be gleaned from the 

facts and circumstances of a case. The standard of conscious possession 

would be different in case of a public transport vehicle with several 

persons as opposed to a private vehicle with a few persons known to one 

another.” 

Dharampal Singh v. State of Punjab, (2010) 9 

SCC 608, 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

“The term “possession” could mean physical possession with animus; 

custody over the prohibited substances with animus; exercise of dominion 

and control as a result of concealment; or personal knowledge as to the 

existence of the contraband and the intention based on this knowledge.” 

Mohan Lal v. State of Rajasthan, (2015) 6 SCC 

222, 

Protection of Children from Sexual 

Offences Act, 2012 

Sections 29 and 30 of the POCSO Act provides for the reverse burden 

where the accused is presumed to be guilty by the Special Court under 

this code. By this, it is on the accused to prove his innocence in the case 

in which he has been prosecuted. 

S. 29. Presumption as to certain 

offences.— 

Where a person is prosecuted for committing or abetting or attempting 

to commit any offence under sections 3, 5, 7 and section 9 of this Act, the 

Special Court shall presume, that such person has committed or abetted 

or attempted to commit the offence, as the case may be unless the 

contrary is proved. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

S. 30. Presumption of culpable 

mental state.— 

  (1) In any prosecution for any offence under this Act which requires a 

culpable mental state on the part of the accused, the Special Court shall 

presume the existence of such mental state but it shall be a defence for 

the accused to prove the fact that he had no such mental state with 

respect to the act charged as an offence in that prosecution.  

  (2) For the purposes of this section, a fact is said to be proved only when 

the Special Court believes it to exist beyond reasonable doubt and not 

merely when its existence is established by a preponderance of 

probability.  

Explanation. —In this section, "culpable mental state" includes 

intention, motive, knowledge of a fact and the belief in, or reason to 

believe, a fact. 

Para 89. “There can be a legislative provision for imposing burden of 

proof in reverse order relating to gender justice. In the light of prevalent 

violence against women and children, the legislature has enacted various 

Acts, and amended existing statutes, reversing the traditional burden of 

proof. Some examples of reversed burden of proof in statutes include 

Sections 29 and 30 of the Protection of Children from Sexual Offences 

(Pocso) Act in which there is presumption regarding commission and 

abetment of certain offences under the Act, and presumption of mental 

state of the accused respectively. In Sections 113-A and 113-B of the 

Evidence Act there is presumption regarding abetment of suicide and 

dowry death, and in Section 114-A of the Evidence Act there is 

presumption of absence of consent of prosecutrix in offence of rape.” 

Federation of Obstetrics & Gynaecological Societies 

of India v. Union of India, (2019) 6 SCC 283 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Para 90. “These provisions are a clear indication of the seriousness with 

which crimes against women and children have been viewed by the 

legislature. It is also evident from these provisions that due to the 

pervasive nature of these crimes, the legislature has deemed it fit to 

employ a reversed burden of proof in these cases. The presumption in the 

proviso to Section 4(3) of the Act has to be viewed in this light.” 

Para 39. “It may also be pertinent to note that having regard to the 

seriousness of the offences under the Pocso Act, the legislature has 

incorporated certain statutory presumptions. Section 29 permits the 

Special Court to presume, when a person is prosecuted for committing or 

abetting or attempting to commit any offence under Sections 3, 5, 7 and 

Section 9 of the Act, that such person has committed or abetted or 

attempted to commit the offence, as the case may be, unless the contrary 

is proved. Similarly, Section 30 thereof permits the Special Court to 

presume for any offence under the Act which requires a culpable mental 

state on the part of the accused, the existence of such mental state. Of 

course, the accused can take a defence and prove the fact that he had no 

such mental state with respect to the act charged as an offence in that 

prosecution. It may further be noted that though as per sub-section (2) of 

Section 30, for the purposes of the said section, a fact is said to be proved 

only when the Special Court believes it to exist beyond reasonable doubt 

and not merely when its existence is established by a preponderance of 

probability, the Explanation to Section 30 clarifies that “culpable mental 

state” includes intention, motive, knowledge of a fact and the belief in, or 

reason to believe, a fact. Thus, on the conjoint reading of Sections 7, 11, 

29 and 30, there remains no shadow of doubt that though as per the 

Explanation to Section 11, “sexual intent” would be a question of fact, the 

Special Court, when it believes the existence of a fact beyond reasonable 

doubt, can raise a presumption under Section 30 as regards the existence 

of “culpable mental state” on the part of the accused.” 

Attorney General v. Satish, (2022) 5 SCC 545 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Para 156. “Section 30, sub-section (1) provides that where any offence 

under the POCSO requires a culpable mental state on the part of the 

accused, the Special Court shall presume the existence of such mental 

state. It further provides that the accused may as a defence prove that he 

had no such mental state with respect to any act being sought to be 

punished under the Act. Thus, Section 30(1), makes it clear that the 

presumption of culpable mental state applies to any offence under the said 

Act that requires such mental state, and the use of the word “shall” makes 

it mandatory for the Special Court to presume the existence of such 

mental state. However, the said provision also clarifies that, although the 

said presumption is mandatory yet it is rebuttable inasmuch as the person 

accused is permitted to prove any fact to establish the contrary i.e., to 

show that no such mental state existed on his part. Section 30 sub-section 

(2) further explains the manner and the circumstances under which the 

said presumption can be rebutted, insofar as it stipulates that in order to 

prove any fact to show that no such mental state existed, the person 

accused has to prove the same beyond a reasonable doubt and not on a 

mere preponderance of probability. Thus, the standard prescribed for 

rebutting the said statutory presumption of culpable mental state is 

beyond a reasonable doubt. Lastly, the Explanation appended to the said 

provision provides that ‘culpable mental state’ shall include intention, 

motive, knowledge of a fact and the belief in, or the reason to believe a 

fact.” 

Just Rights for Children Alliance v. S. Harish, 

2024 SCC OnLine SC 2611 

Para 35. “It will be seen that presumption under Section 29 is available 

where the foundational facts exist for commission of offence under Section 

5 of the Pocso Act. Section 5 of the Pocso Act deals with aggravated 

penetrative sexual assault and Section 6 speaks of punishment for 

aggravated penetrative sexual assault.” 

Sambhubhai Raisangbhai Padhiyar v. State of 

Gujarat, (2025) 2 SCC 399 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

S. 139 - "It shall be presumed, unless the contrary is proved, that the 

holder of a negotiable instrument received the instrument for 

consideration."  

This provision creates a rebuttable presumption in favor of the holder of 

the instrument, shifting the burden of proof to the drawer or endorser. 

The section's primary aim is to streamline the enforcement of negotiable 

instruments by presuming that they were issued for consideration, 

reflecting the commercial expectation that such instruments are 

supported by lawful transactions. 

Section 139 of the NI Act states: 

Negotiable Instrument Act, 1881 

Para-19.  “The use of the phrase “until the contrary is proved” in Section 

118 of the Act and use of the words “unless the contrary is proved” in 

Section 139 of the Act read with definitions of “may presume” and “shall 

presume” as given in Section 4 of the Evidence Act, makes it at once clear 

that presumptions to be raised under both the provisions are rebuttable. 

When a presumption is rebuttable, it only points out that the party on 

whom lies the duty of going forward with evidence, on the fact presumed 

and when that party has produced evidence fairly and reasonably tending 

to show that the real fact is not as presumed, the purpose of the 

presumption is over.” 

20.  “ The accused in a trial under Section 138 of the Act has two options. 

He can either show that consideration and debt did not exist or that under 

the particular circumstances of the case the non-existence of 

consideration and debt is so probable that a prudent man ought to 

suppose that no consideration and debt existed. To rebut the statutory 

presumptions an accused is not expected to prove his defence beyond 

Kumar Exports v. Sharma Carpets, (2009) 2 

SCC 513 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

reasonable doubt as is expected of the complainant in a criminal trial. The 

accused may adduce direct evidence to prove that the note in question was 

not supported by consideration and that there was no debt or liability to 

be discharged by him. However, the court need not insist in every case 

that the accused should disprove the non-existence of consideration and 

debt by leading direct evidence because the existence of negative evidence 

is neither possible nor contemplated. At the same time, it is clear that bare 

denial of the passing of the consideration and existence of debt, apparently 

would not serve the purpose of the accused. Something which is probable 

has to be brought on record for getting the burden of proof shifted to the 

complainant. To disprove the presumptions, the accused should bring on 

record such facts and circumstances, upon consideration of which, the 

court may either believe that the consideration and debt did not exist or 

their non-existence was so probable that a prudent man would under the 

circumstances of the case, act upon the plea that they did not exist. Apart 

from adducing direct evidence to prove that the note in question was not 

supported by consideration or that he had not incurred any debt or 

liability, the accused may also rely upon circumstantial evidence and if 

the circumstances so relied upon are compelling, the burden may likewise 

shift again on to the complainant. The accused may also rely upon 

presumptions of fact, for instance, those mentioned in Section 114 of the 

Evidence Act to rebut the presumptions arising under Sections 118 and 

139 of the Act.” 

21. “The accused has also an option to prove the non-existence of 

consideration and debt or liability either by letting in evidence or in some 

clear and exceptional cases, from the case set out by the complainant, that 

is, the averments in the complaint, the case set out in the statutory notice 

and evidence adduced by the complainant during the trial. Once such 

rebuttal evidence is adduced and accepted by the court, having regard to 

all the circumstances of the case and the preponderance of probabilities, 

the evidential burden shifts back to the complainant and, thereafter, the 

presumptions under Sections 118 and 139 of the Act will not again come 

to the complainant's rescue.” 

 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Para-24. “It is a settled position that when an accused has to rebut the 

presumption under Section 139, the standard of proof for doing so is that 

of preponderance of probabilities.”  

 25. “Therefore, if the accused is able to establish a probable defence 

which creates doubt about the existence of a legally enforceable debt or 

liability, the prosecution can fail. The accused can rely on the materials 

submitted by the complainant in order to raise such a defence and it is 

inconceivable that in some cases the accused may not need to adduce the 

evidence of his/her own. If however, the accused/drawer of a cheque in 

question neither raises a probable defence nor is able to contest existence 

of a legally enforceable debt or liability, obviously statutory presumption 

under Section 139 of the NI Act regarding commission of the offence 

comes into play if the same is not rebutted with regard to the materials 

submitted by the complainant.” 

Laxmi Dyechem v. State of Gujarat (2012) 13 

SCC 375, 

Para-20. “Section 139 introduces an exception to the general rule as to the 

burden of proof and shifts the onus on the accused. The presumption 

under Section 139 of the Negotiable Instruments Act is a presumption of 

law, as distinguished from presumption of facts. Presumptions are rules 

of evidence and do not conflict with the presumption of innocence, which 

requires the prosecution to prove the case against the accused beyond 

reasonable doubt. The obligation on the prosecution may be discharged 

with the help of presumptions of law and presumptions of fact unless the 

accused adduces evidence showing the reasonable possibility of the non-

existence of the presumed fact.”  

Bir Singh v. Mukesh Kumar, (2019) 4 SCC 197 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Para 25.1.  Once the execution of cheque is admitted Section 139 of the 

Act mandates a presumption that the cheque was for the discharge of any 

debt or other liability. 

25.2.The presumption under Section 139 is a rebuttable presumption and 

the onus is on the accused to raise the probable defence. The standard of 

proof for rebutting the presumption is that of preponderance of 

probabilities. 

25.3. To rebut the presumption, it is open for the accused to rely on 

evidence led by him or the accused can also rely on the materials 

submitted by the complainant in order to raise a probable defence. 

Inference of preponderance of probabilities can be drawn not only from 

the materials brought on record by the parties but also by reference to the 

circumstances upon which they rely. 

25.4. That it is not necessary for the accused to come in the witness box in 

support of his defence, Section 139 imposed an evidentiary burden and 

not a persuasive burden. 

25.5. It is not necessary for the accused to come in the witness box to 

support his defence. 

Basalingappa v. Mudibasappa, (2019) 5 SCC 418 

Para-8. “It is true that this is a case under Section 138 of the Negotiable 

Instruments Act. Section 139 of the NI Act provides that court shall 

presume that the holder of a cheque received the cheque of the nature 

referred to in Section 138 for the discharge, in whole or in part, of any 

debt or other liability. This presumption, however, is expressly made 

subject to the position being proved to the contrary. In other words, it is 

open to the accused to establish that there is no consideration received. It 

is in the context of this provision that the theory of “probable defence” 

has grown.” 

Tedhi Singh v. Narayan Dass Mahant, (2022) 6 

SCC 735. 



 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Prevention of Money Laundering 

Act, 2002 

Section 24, of the PMLA, 2002 places the burden upon the accused to 

dispel the presumption that the property in possession of an accused is 

not “proceeds of crime” and is untainted. 

It, is a shift from the traditional responsibility/duty/obligation cast upon 

the prosecution to prove its case against an accused beyond reasonable 

doubt. The duty of the prosecution to prove its case beyond reasonable 

doubt is an integral part of the Fundamental Right of a person accused 

of having committed an offence to be presumed innocent until proven 

guilty. 

“S. 24. Burden of proof. -- When a person is accused of having 

committed the offence under section 3, the burden of proving that 

proceeds of crime are untainted property shall be on the accused.” 

Para 30. “The conditions specified under Section 45 of PMLA are mandatory 

and need to be complied with, which is further strengthened by the provisions 

of Section 65 and also Section 71 of PMLA. Section 65 requires that the 

provisions of CrPC shall apply insofar as they are not inconsistent with the 

provisions of this Act and Section 71 provides that the provisions of PMLA 

shall have overriding effect notwithstanding anything inconsistent therewith 

contained in any other law for the time being in force. PMLA has an overriding 

effect and the provisions of CrPC would apply only if they are not inconsistent 

with the provisions of this Act. Therefore, the conditions enumerated in Section 

45 of PMLA will have to be complied with even in respect of an application for 

bail made under Section 439 CrPC. That coupled with the provisions of Section 

24 provides that unless the contrary is proved, the authority or the Court shall 

presume that proceeds of crime are involved in money-laundering and the 

burden to prove that the proceeds of crime are not involved, lies on the 

appellant.” 

Gautam Kundu v. Directorate of Enforcement 

(Prevention of Money-Laundering Act), (2015) 16 SCC 1 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Para 239 “Be it noted that the legal presumption under Section 24(a) of the 

2002 Act, would apply when the person is charged with the offence of money 

laundering and his direct or indirect involvement in any process or activity 

connected with the proceeds of crime, is established. The existence of proceeds 

of crime is, therefore, a foundational fact, to be established by the prosecution, 

including the involvement of the person in any process or activity connected 

therewith. Once these foundational facts are established by the prosecution, 

the onus must then shift on the person facing charge of offence of money 

laundering — to rebut the legal presumption that the proceeds of crime are 

not involved in money laundering, by producing evidence which is within his 

personal knowledge. In other words, the expression “presume” is not 

conclusive. It also does not follow that the legal presumption that the proceeds 

of crime are involved in money laundering is to be invoked by the authority or 

the court, without providing an opportunity to the person to rebut the same by 

leading evidence within his personal knowledge.” 

240. “Such onus also flows from the purport of Section 106 of the Evidence Act. 

Whereby, he must rebut the legal presumption in the manner he chooses to do 

and as is permissible in law, including by replying under Section 313 of the 

1973 Code or even by cross-examining prosecution witnesses. The person 

would get enough opportunity in the proceeding before the authority or the 

court, as the case may be. He may be able to discharge his burden by showing 

that he is not involved in any process or activity connected with the proceeds 

of crime. In any case, in terms of Section 114  “114.Court may presume 

existence of certain facts.—The court may presume the existence of any fact 

which it thinks likely to have happened, regard being had to the common 

course of natural events, human conduct and public and private business, in 

their relation to the facts of the particular case.”] of the Evidence Act, it is open 

to the court to presume the existence of any fact which it thinks likely to have 

happened, regard being had to the common course of natural events, human 

conduct, and public and private business, in their relation to the facts of the 

particular case. Considering the above, the provision under consideration 

[Section 24(a)] by no standards can be said to be unreasonable much less 

manifestly arbitrary and unconstitutional.” 

Vijay Madanlal Choudhary v. Union of India, (2023) 12 

SCC 1 



 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

PREVENTION OF 

CORRUPTION ACT, 1988 

S. 20. Presumption where public servant accepts any undue 

advantage.—Where, in any trial of an offence punishable under section 

7 or under section 11, it is proved that a public servant accused of an 

offence has accepted or obtained or attempted to obtain for himself, or 

for any other person, any undue advantage from any person, it shall be 

presumed, unless the contrary is proved, that he accepted or obtained 

or attempted to obtain that undue advantage, as a motive or reward 

under section 7 for performing or to cause performance of a public duty 

improperly or dishonestly either by himself or by another public servant 

or, as the case may be, any undue advantage without consideration or 

for a consideration which he knows to be inadequate under section 11. 

Applicability. —Where demand is not proved, Section 20 will have no 

application, 

Para 22. “Where demand has not been proved, Section 20 will also have 

no application.” 

Rebutted of presumption. — Accused can rebut charge either through 

cross-examination of prosecution witnesses or by adducing reliable 

evidence. 

Om Parkash v. State of Haryana, (2006) 2 SCC 

250 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Para-4. “… It is well established that where the burden of an issue lies 

upon the accused, he is not required to discharge that burden by leading 

evidence to prove his case beyond a reasonable doubt. That is, of course, 

the test prescribed in deciding whether the prosecution has discharged its 

onus to prove the guilt of the accused; but the same test cannot be applied 

to an accused person who seeks to discharge the burden placed upon him 

under Section 4(1) of the Prevention of Corruption Act. It is sufficient if 

the accused person succeeds in proving a preponderance of probability in 

favour of his case. It is not necessary for the accused person to prove his 

case beyond a reasonable doubt or in default to incur a verdict of guilty. 

The onus of proof lying upon the accused person is to prove his case by a 

preponderance of probability.As soon as he succeeds in doing so, the 

burden is shifted to the prosecution which still has to discharge its original 

onus that never shifts i.e. that of establishing on the whole case the guilt 

of the accused beyond a reasonable doubt.” 

V.D. Jhingan v. State of U.P., 1966 SCC OnLine 

SC 66 

Para 21. “It is well settled that the presumption to be drawn under Section 

20 is not an inviolable one. The accused charged with the offence could 

rebut it either through the cross-examination of the witnesses cited 

against him or by adducing reliable evidence. If the accused fails to 

disprove the presumption the same would stick and then it can be held by 

the court that the prosecution has proved that the accused received the 

amount towards gratification.” 

22. “It is equally well settled that the burden of proof placed upon the 

accused person against whom the presumption is made under Section 20 

of the Act is not akin to that of burden placed on the prosecution to prove 

the case beyond a reasonable doubt.” 

C.M. Girish Babu v. CBI, (2009) 3 SCC 779 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Para 16. “The statutory presumption under Section 20 of the Act can be 

confuted by bringing on record some evidence, either direct or 

circumstantial, that the money was accepted other than for the motive or 

the reward under Section 7 of the Act. The standard required for 

rebutting the presumption is tested on the anvil of preponderance of 

probabilities which is a threshold of a lower degree than proof beyond all 

reasonable doubt.” 

Vinod Kumar Garg v. State (NCT of Delhi), 

(2020) 2 SCC 88 

Para 39. “The demand and acceptance of the amount as illegal 

gratification is a condition precedent for constituting an offence under the 

Act, it is to be noted that there is a statutory presumption under Section 

20 of the Act which can be dislodged by the accused by bringing on record 

some evidence, either direct or circumstantial, that money was accepted 

other than for the motive or the reward as stipulated under Section 7 of 

the Act. When some explanation is offered, the court is obliged to consider 

the explanation under Section 20 of the Act and the consideration of the 

explanation has to be on the touchstone of preponderance of probability. 

It is not to be proven beyond all reasonable doubt. In the case at hand, we 

are disposed to think that the explanation offered by the accused does not 

deserve any acceptance and, accordingly, we find that the finding 

recorded on that score by the learned trial Judge and the stamp of 

approval given to the same by the High Court cannot be faulted.” 

K.S. Panduranga v. State of Karnataka, (2013) 3 

SCC 721 



 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

S. 43-E. Presumption as to offence under 

Section 15.— 

In a prosecution for an offence under Section 15, if it is proved— 

(a) that the arms or explosives or any other substances specified in the 

said section were recovered from the possession of the accused and there 

is reason to believe that such arms or explosives or other substances of 

a similar nature were used in the commission of such offence; or 

(b) that by the evidence of the expert the fingerprints of the accused or 

any other definitive evidence suggesting the involvement of the accused 

in the offence were found at the site of the offence or on anything 

including arms and vehicles used in connection with the commission of 

such offence, the Court shall presume, unless the contrary is shown, that 

the accused has committed such offence. 

Unlawful Activity Prevention Act, 1967 

Para 17. “Moving on to the third question, a reverse burden of proof 

essentially means that at the outset of trial, the prosecution is only 

required to establish certain foundational facts. Once these foundational 

facts are established, the presumption of guilt kicks in and the Accused 

then is to dispel/rebut the presumption in order to establish innocence, as 

opposed to the ordinary standards where a prosecution is to establish its 

case beyond reasonable doubt and Accused is only to poke sufficient holes 

therein, to bring in the possibility of him not having committed the act in 

question. One of the main charges against the Accused persons is under 

the UAPA for having committed a terrorist act. A terrorist act is an act 

done with intent or likely intent to threaten the unity, integrity, security, 

economic security or sovereignty of India. Such an act when done with 

Central Bureau of Investigation Vs. Dayamoy 

Mahato and Ors. 2025 INSC 1418 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

explosives, firearms, toxic chemicals, biological, radioactive or nuclear 

substances, or any hazardous means, thereby causing death, injury, 

destruction of property, disruption to monetary stability etc. qualifies so. 

Since this legislation provides for the procedure to deal with, and 

consequences of such act, it imposes a reverse burden for proof on the 

Accused as per Section 43E thereof.” 

19. “The institutions of justice must, therefore, act not as passive 

observers but as active guarantors of fairness: ensuring real access to 

counsel, enabling effective preparation of defence, and preventing the 

presumption from hardening into an irreversible verdict long before the 

trial ends. For if the system imposes an extraordinary burden yet denies 

the tools to discharge it, the promise of constitutionalism fades into 

symbolism. Ultimately, a democracy is judged not by how it treats the 

unquestionably innocent, but by how it safeguards the rights of those it 

suspects. In that moral balance, the justice system must ensure that even 

under a reverse burden regime, the Accused is not abandoned to the 

weight of presumptive guilt but supported in the pursuit of truth and 

justice. The third issue does not lend itself to a direct 'answer' as such for 

it is a question to be ascertained at the ground level. As such, in the 

concluding paragraphs of this judgment, we have issued certain 

directions.” 

FOREST ACT, 1927 

S. 69. Presumption that forest-produce belongs to Government. —When 

in any proceedings taken under this Act, or in consequence of anything 

done under this Act, a question arises as to whether any forest-produce 

is the property of the Government, such produce shall be presumed to 

be the property of the Government until the contrary is proved. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Para 7. “The question which was required to be adjudicated was whether 

the presumption under Section 69 was to be pressed into service. The very 

action of the Department is on the hypothesis of the property belonging to 

the Government, in view of the statutory presumption and there is no need 

for making any separate claim or claims petition separately.” 

State of H.P. v. Dhanwant Singh, (2004) 13 SCC 

331 

ESSENTIAL COMMODITIES ACT, 1955 

S. 10-C. Presumption of culpable mental state. — (1) In any prosecution 

for any offence under this Act which requires a culpable mental state on 

the part of the accused, the court shall presume the existence of such 

mental state but it shall be a defence for the accused to prove the fact 

that he had no such mental state with respect to the act charged as an 

offence in that prosecution. 

Explanation. —In this section, “culpable mental state” includes 

intention, motive, knowledge of a fact and the belief in, or reason to 

believe, a fact. 

(2) For the purposes of this section, a fact is said to be proved only when 

the court believes it to exist beyond reasonable doubt and not merely 

when its existence is established by a preponderance of probability. 

S. 13. Presumption as to orders.—Where an order purports to have been 

made and signed by an authority in exercise of any power conferred by 

or under this Act, a Court shall presume that such order was so made 

by that authority within the meaning of the Indian Evidence Act, 1872. 

https://www.scconline.com/Members/BrowseResult.aspx#BS21
https://www.scconline.com/Members/BrowseResult.aspx#BS24


 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Wild Life (Protection) Act, 1972 

57. Presumption to be made in certain cases.— Where in any 

prosecution for an offence against this Act, it is established that a person 

is in possession, custody or control of any [wild animal, captive animal], 

animal article, meat, [trophy, uncured trophy, specified plant, or part 

or derivative thereof [or scheduled specimen]], it shall be presumed, 

until the contrary is proved, the burden of proving which shall lie on the 

accused, that such person is in unlawful possession, custody or control 

of such [wild animal, captive animal], animal article, meat, trophy or 

uncured trophy. 

Noor Aga v State of Punjab, (2008) 16 SCC 417 

Constitutional validity of reverse burden of proof 

The presumption of innocence is not an absolute constitutional 

guarantee, it forms part of the right to a fair trial under Article 21. Any 

legislative inroad upon it must, therefore, satisfy the test of 

reasonableness and proportionality under Article 14. 

Noor Aga v. State of Punjab, (2008) 16 SCC 417 

62. Whereas in India the statute must not only pass the test of 

reasonableness as contained in Article 14 of the Constitution of India but 

also the “liberty” clause contained in Article 21 of the Constitution of 

India, in England it must satisfy the requirements of the Human Rights 

Act, 1998 and consequently the provisions of the European Convention on 

Human Rights. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

68. Clause (3) of Article 20 of the Constitution provides that no person 

accused of any offence shall be compelled to be a witness against himself. 

Any confession made under Section 108 of the Customs Act must give way 

to Article 20(3) wherefor there is a conflict between the two. A retracted 

confessional statement may be relied upon but a rider must be attached 

thereto, namely, if it is made voluntarily. The burden of proving that such 

a confession was made voluntarily would, thus, be on the prosecution.  

71. The extent of right to a fair trial of an accused must be determined 

keeping in view the fundamental rights as adumbrated under Article 21 

of the Constitution of India as also the International Convention and 

Covenants chartered in human rights. We cannot lose sight of the fact that 

the criminal justice delivery system prevailing in our country lacks 

mechanisms to remedy systemic violations of the accused's core 

constitutional rights which include the right to effective assistance of 

counsel, the right to have exculpatory evidence disclosed, and the right to 

be free from suggestive eyewitness identifications, coerced custodial 

interrogation and the fabrication of evidence. 

Dataram Singh v. State of U.P., (2018) 3 SCC 22 

Para 1. A fundamental postulate of criminal jurisprudence is the 

presumption of innocence, meaning thereby that a person is believed to 

be innocent until found guilty. However, there are instances in our 

criminal law where a reverse onus has been placed on an accused with 

regard to some specific offences but that is another matter and does not 

detract from the fundamental postulate in respect of other offences. Yet 

another important facet of our criminal jurisprudence is that the grant of 

bail is the general rule and putting a person in jail or in a prison or in a 

correction home (whichever expression one may wish to use) is an 

exception. Unfortunately, some of these basic principles appear to have 

been lost sight of with the result that more and more persons are being 

incarcerated and for longer periods. This does not do any good to our 

criminal jurisprudence or to our society. 


