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HIGH COURT OF UTTARAKHAND, NAINITAL
No. 4233 UHC/XI-C-2/Admin(B)/2005
(As amended by Not. No. 246 UHC/Admin.B/XI-C/2005, dated May, 26 2023
Part — |
ALTERNATIVE DISPUTE RESOLUTION RULES
Notification Dated September 29, 2007
Published in the Uttarakhand Gazette Ordinary Dated 06, October 2007
Part -1 Ka (Page 305 to 314)

Rule 1:

These Rules shall be called the ‘Civil Procedure-Alternative Dispute
Resolution Rules, 2007'.

Rule 2:

Procedure for directing parties to opt for alternative modes of settlement:-

(@) The Court shall, after recording admissions and denials at the first hearing of
the suit under Rule 1 of Order X C.P.C. and where it appears to the Court that
there exist elements of a settlement which may be acceptable to the parties,
formulate the terms of settlement and give them to the parties for their
observations under sub-section (1) of Section 89 C.P.C. and the parties shall
submit to the Court their responses within thirty days.

(b) At the next hearing which shall be not later than thirty days of the receipt of
responses and after modification of term of a possible settlement, if
necessary, the Court shall direct the parties to opt for one of the modes of
settlement of disputes outside the Court as specified in clauses (a) to (d) of
sub-section (1) of Section 89 read with Rule 1 A of Order X, Code of Civil
Procedure in the manner stated hereunder:

Provided that the Court in the exercise of such power, shall not refer
any dispute to arbitration or to judicial settlement by a person or institute
without the written consent of all the parties to the suit.

Rule 3:

Persons authorized to take decision for the union of India, State
Government and others:-

Where one of the parties to the suit is the Union of India, State Government,
Union Territory, Local Authority, a Public Sector Undertaking, a Statutory
Corporation or body or Public Authority, shall nominate a person or group of persons
who will be empowered to take a final decision as to the mode of Alternative Dispute
Resolution which, it opt for. Such decision shall be communicated to the concerned



Court within the period specified in the notice but not later than thirty days from the
date of receipt of notice.

Rule 4:

(@)

Court to give guidance to parties while giving direction to opt:

Before directing the parties to exercise option under clause (b) of Rule 2, the
Court shall give such guidance as it deems fit to the parties by drawing their
attention to the relevant factors which parties should take into account before
they exercise their option as to the particular mode of settlement, namely:

(i)

(ii)

(iif)

(iv)

(v)

That it will be to the advantage of the parties, so far as time and
expense are concerned, to opt for one mode of settlement referred to
in section 89 C.P.C. rather than seek a trial on the disputes arising in
the suit;

That, where there is no relationship between the parties which requires
to be preserved, it may be in the interest of the parties to seek
reference of the matter of arbitration as envisaged in clause (a) of sub-
section (1) of section 89 C.P.C.

That, where there is a relationship between the parties which requires
to be preserved, it may be in the interest of parties to seek reference of
the matter to conciliation or mediation as envisaged in clauses (b) or
(d) of sub-section (1) of section 89 C.P.C.

Explanation : Disputes arising in matrimonial, maintenance and child
custody matters shall among others be treated as cases where a
relationship between the parties has to be preserved.

That where parties are interested in a final settlement which may lead
to a compromise, it will be in the interest of the parties to seek
reference of the matter to Lok Adalat or to Judicial settlement as
envisaged in clause (c) of sub-section (1) of section 89 C.P.C.

The difference between the different modes of settlement, namely
arbitration, conciliation, mediation, Lok Adalat and Judicial settlement is
explained as under.

Settlement by ‘Arbitration’ means the process by which an arbitrator
appointed by parties or by the Court, as the case may be, adjudicates
the disputes between them and passes an award by applying the
provisions of the Arbitration and Conciliation Act, 1996 (26 of 1996), in
so far as they refer to arbitration.

Settlement by ‘Conciliation’ means the process by which a conciliator
who is appointed by parties or by the Court as the case may be,
conciliates the disputes between the parties to the suit by the
application of the provisions of the Arbitration and Conciliation Act,
1996 (26 of 1996) in so far as they relate to conciliation and in
particular in exercise of his powers under sections 67 and 73 of said
Act, by making proposals for a settlement of the dispute and by
formulating or reformulating the terms of a possible settlement; and has
a greater role then a mediator.




Settlement by ‘Mediation’ means the process by which a mediator
appointed by parties or by the Court, as the case may be, mediates the
dispute between them by applying the provisions of the Mediation
Rules contained in Part — Il of these rules and in particular by
facilitating discussion between the parties direc6tly or by
communicating with each other through the mediator by assisting the
parties in identifying the issues, reducing misunderstandings, clarifying
priorities, exploring areas of compromise, generating options in an
attempt to solve the dispute and emphasizing that is in their own
interest.

Settlement _in_Lok Adalat means settlement by Lok Adalat as
contemplated by the Legal Services Authority Act, 1987.

Judicial Settlement means a final settlement by way of compromise
before a Lok Adalat or before a suitable institution or person, which
shall be deemed to be a settlement before a Lok Adalat within the
meaning of the Legal Services Authorities Act, 1987 (39 of 1987).

Rule 5:

Procedure for reference by the Court to the different modes of

settlement:-

(@)

(b)

(€)

(d)

Where all or any of the party to the suit exercise their option to settle the
dispute by alternative mode referred under section 89 C.P.C. as per direction
of the Court under clause (b) of Rule 2, and Court after considering all the
aspect of the matter as mentioned in Rule 4 and affording an opportunity of
hearing to the parties thinks that there exist an element of settlement of
dispute between parties by alternative mode, the Court shall refer the matter
to the arbitration, reconciliation, mediation, Lok Adalat or Judicial settlement
as the case may be.

Where the matter has been referred to arbitration, reconciliation, mediation,
Lok Adalat or Judicial settlement by the Court under clause (a) of Rule 5, the
relevant procedure and rules of that mode shall apply.

No next friend or guardian for the suit shall without the leave of the Court,
expressly recorded, opt for any one of the mode of alternative dispute
resolution nor shall enter into any settlement on behalf of a minor or person
under disability with reference to the suit.

Where an application is made to the Court for leave to enter into a settlement
on behalf of a minor of other person under disability and such minor or other
person under disability is represented by pleader, the pleader shall file a
certificate along with the said application to the effect that the settlement, in
his opinion is for the benefit of the minor or other person under disability. The
decree of the Court based on the settlement to which the minor or other
person under disability is a party, shall refer to the sanction of the Court
thereto and shall set out the terms of the settlement.



Rule 6 :

Referral of the Court and appearance before the Court upon failure of
attempts to settle disputes by conciliation or Judicial settlement or mediation:-

(@) Where a suit referred for settlement for conciliation, Lok Adalat, mediation or
Judicial settlement it settled between the parties, the suit will be referred back
to the Court after recording settlement and the Court shall thereupon pass
suitable orders in accordance with law.

(b) If after referring the matter to any of the mode for settlement, it is felt that it is
not in the interests of justice to proceed further with the matter, the suit shall
be referred back to the Court with a direction to the parties to appear before
the Court on a specific date.

(c) The Court may suo moto or on an application of any party recall the suit and
proceed further in accordance with law.

Rule 7 :

Training in alternative methods of resolution of disputes, and
preparation of manual:-

The Uttarakhand Judicial and Legal Academy shall take steps to have training
courses conducted and shall also organize the workshop and seminars for the
judicial Officers and Lawyers, Mediators & Counselors regarding the alternate modes
of dispute resolution.

Part — 1l
CIVIL PROCEDURE MEDIATION RULES

Rule 1:

(@) These Rules shall be called the Civil Procedure Mediation Rules, 2007.
(b) These Rules are framed under sub-clause (d) of Section 89 C.P.C.

Rule 2:

Panel of mediators:-

(@) The High Court shall for purpose of appointing mediators between parties in
suits filed on its original side, prepare a panel of mediators and publish the
same on its Notice board, within thirty days of the coming into force of these
Rules, with copy to the High Court Bar Association.

(b) The District Judge shall prepare a panel of mediators for the District &
separate list for each outlying Court within a period of sixty days of the
commencement of these Rules and shall get these panels approved from



(€)

(d)

(€)

High Court and publish these on Notice Board of the Courts & also send a
copy to Bar Associations.

The consent of the persons whose names are included in the panel shall be
obtained before empanelling them.

The Panel of names shall contain a detailed Annexure having details of the
gualifications and experiences of the empanelled persons.

Until a panel is prepared by the High Court or the District Judge the Court
concerned may nominate a mediator having the qualification as prescribed in
Rule 4 and does not suffer with any disqualification.

Rule 3:

(@)

(b)

()
(d)

(e)

Qualifications of persons to be empanelled as Mediators:-

The following persons shall be treated qualified and eligible for being enlisted
in the panel of mediators under Rule 2, namely:-

0] Retired Judges of the Supreme Court of India; or
(i) Retried Judges of the High Court; or

(i)  Retried District and Sessions Judges or Retired Judges of equivalent
status, or

Legal practitioners with at least [five] years standing at the Bar at the level of
the Supreme Court, High Court, District Courts or Courts of equivalent status,
or

Experts or other professionals with at least fifteen years standing, retired
senior bureaucrats or retired senior executives, or

Institutions experts in mediation and recognized as such by the High Court:
Provided the names of members of the institution are approved by the
High Court initially or whenever there is change in its membership.

Persons who have experience in the matter of alternative dispute resolution
procedures and in particular in regard to conciliation and mediation, shall be
given preference in the matter of empanelment for purposes of conciliation or
mediation.

Rule 4 :

(i)
(ii)

Disqualifications of persons being empanelled as mediators:-

The following persons shall be deemed to be disqualified for being
empanelled as mediators:-

Any person who has been adjudged as insolvent or is declared of unsound
mind, or

Any person against whom criminal charges involving moral turpitude are
framed by a criminal court and are pending, or

! Substituted by Not. No. 113 UHC/Admin.B/XI-C/2005, dated May, 30 2013



(iii)

(iv)

(v)

(vi)

(vii)

Any person who has been convicted by a criminal court for any offence
involving moral turpitude, or

Any person against whom disciplinary proceedings or charges relating to
moral turpitude have been initiated by the appropriate disciplinary authority
which are pending or have resulted in a punishment, or

Any person who is interested or connected with the subject matter of dispute
or is related to any one of the parties or to those who represent them unless
such objection is waived by all the parties in writing, or

Any legal practitioner who has or is appearing for any of the parties in the suit
or in any other or proceedings.

Such other categories of persons as may be notified by the High Court from
time to time.

Rule 5:

(@)
(b)

()

(d)

(€)

Appointment of Mediator:-

When the parties opt for mediation under Rule 5 of Part — | of Rules
and fif,

All the parties to a suit may agree to nominate the sole mediator.

Where all the parties to suit are unable to agree to nominate the sole
mediator, each set of parties shall nominate a mediator.

Where parties agree on a sole mediator under clause (a) or where parties
nominate more than one mediator under clause (b) the mediator need not
necessarily be from the panel of mediators referred to in Rule 1 nor bear the
qualifications referred to in Rule 2 but should not be a person who suffers
from the disqualifications referred to in Rule 5.

Where patrties fail to nominate mediator under clause (a) or (b) the Court shall
appoint a sole mediator out of panel prepared under Rule 3.

The Court after nominating the mediator shall refer the matter to mediator for
mediation and shall fix a date for appearance or parties before mediator.

Rule 6 :

Preference:-

The Court shall, while nhominating any person from the panel of mediators
referred to in Rule 3, consider his suitability for resolving the particular class of
dispute involved in the suit and shall give preference to those who have
proven record of successful mediation or who have special qualification or
experience in mediation.



Rule 7 :

(ii)

(iii)

(iv)

Venue for conducting mediation:-

The mediator shall conduct the mediation at one or other of the following
places:-

Venue of the Lok Adalat or permanent Lok Adalat.

Any place identified by the District Judge within the Court precincts for the
purpose of conducting mediation.

any place identified by the Bar Association or State Bar Council for the
purpose of mediation within the premises of the Bar Association or State Bar
Council, as the case may be.

Any other place as may be agreed upon by the parties subject to the approval
of the court.

Rule 8 :

(@)

Procedure of Mediation:-

The parties may agree on the procedure to be followed by the mediator in the
mediation proceedings. Where the parties do not agree on any particular
procedure to be followed by the mediator, the mediator shall follow the
following procedure-

M Shall fix a venue, the date and the time of each mediation session, in
consultation of parties,

(i) May conduct joint or separate meetings with the parties,

(i)  Each party shall furnish to the mediator copies of pleadings or
documents or such other information as may be required by him in
connection with the issues to be resolved:

Provided that where the mediator is of the opinion that he should
look into any original document, the court may permit him to look into
the original document before such officer of the Court and on such date
or time as the Court may fix,

(iv) Each party shall before session, provide to the mediator a brief
memorandum setting forth the issues, need to be resolved, and its
position in respect to those issues and all information reasonably
required by the mediator to understand the issue, such memoranda
shall also be mutually exchanged between the parties also.

(c) Where there is more than one mediator, the mediator nominated by
each party shall first confer with the party that nominated him and shall
thereafter interact with the other mediators, with a view to resolving the
disputes.



Rule 9:

Mediator not bound by Evidence Act, 1872 or Code of Civil Procedure,
1908:-

The mediator shall not be bound by provision the Code of Civil Procedure,
1908 or the Evidence Act, 1972, but shall be guided by principles of fairness
and justice, having regard to the rights and obligations of the parties, usages
of trade, if any, and the nature of the dispute.

Rule 10 :

Duty of mediator to disclose certain facts:-

When a person is approached in connection with his possible appointment as
a mediator or during the mediator proceeds if required, the person shall
disclose in writing to the parties, any circumstance likely to give rise to a
justifiable doubt as to his independence or impartiality.

Rule 11 :

Role of mediator:-

The mediator shall attempt to facilitate voluntary resolution of the dispute by
the parties, and communicate the view of each party to the other, assist them
in identifying issues, reducing misunderstanding, clarifying priorities, exploring
arrears of compromise and generating options in an attempt to solve the
dispute, emphasizing that it is the responsibility of the parties to take decision
which effect them,; he shall not impose any term of settlement on the parties.

Rule 12 :

Administrative assistance:-

In order to facilitate the conduct of mediation proceedings, the parties, or the
mediator with the consent of the parties, may arrange for administrative
assistance by a suitable institution or person.

Rule 13 :

Cancellation of appointment:-

Upon information furnished by the mediator under Rule 8 or upon any other
information received from the parties or other persons, if the Court, is
satisfied, upon such inquiry, if any, as it deems fit, and after giving an
opportunity of hearing to the mediator, that the said information has raised a
justifiable doubt as to the mediator’s independence or impatrtiality, shall cancel
the appointment by a reasoned order and replace him by another mediator.



Rule 14 :

Removal of mediator:-

The name of the mediator may be removed /deleted from the panel by the
Court which empanelled him on the following grounds and after affording an
opportunity of hearing to the mediator concerned and upon enquiry, if any, to
which the Court deems fit by passing the reasoned order:-

0] Mediator resigns or withdraws his name from the panel for any reason,

(i) Mediator is declared insolvent or is declared of unsound mind, otherwise has
become incapacitated to conduct the mediation proceedings,

(i)  Criminal charges involving moral turpitude are framed by a criminal Court
against the mediator,

(iv)  Mediator is convicted by a criminal court for any offence,

(v) Disciplinary proceedings on charges relating to moral turpitude are initiated by
appropriate disciplinary authority which are pending or have resulted in a
punishment against the mediator,

(vi)  Mediator exhibits or displays conduct during the mediation proceedings, which
is unbecoming of a mediator,

Rule 15 :

Parties alone responsible for taking decision:-

The parties must understand that the mediator only facilitates in arriving at a
decision to resolve disputes and that he will not and cannot impose any
settlement nor does the mediator give any warranty that the mediation will
result in a settlement.

Rule 16 :

Time limit for completion of mediation:-

On the expiry of sixty days from the date fixed for the first appearance of the
parties before the mediator, the mediation shall stand terminated unless the
Court, either suo moto, or upon request by the mediator or any of the parties,
and upon affording an opportunity of hearing to all the parties, is of the view
that extension of time is necessary or may be useful but such extension shall
not be beyond a further period of thirty days.

Rule 17:

Parties to act in good faith:-

While no one can be compelled to commit to settle his case in advance of
mediation, all parties shall commit to participate in the proceedings in good
faith with the intention to settle the dispute, if possible.



Rule 18 :

(1)

(2)

®3)

(4)

Confidentiality, disclosure and inadmissibility of information:-

When a mediator receives confidential information concerning the dispute
from any party, he shall disclose the substance of that information to the other
party, if permitted in writing by the first party.

When a party given information to the mediator subject a specific condition
that it be kept confidential, the mediator shall not disclose that information to
the other party, nor shall the mediator voluntarily divulge any information
regarding the documents or what is conveyed to him orally as to what
transpired during the mediation.

Receipt or perusal, or preparation of records, reports or other documents by
the mediator, or receipt of information orally by the mediator while serving in
that capacity, shall be confidential and that mediator shall not be compelled to
divulge information regarding the documents nor in regard to the oral
information not as to what transpired during the mediation.

Parties shall maintain confidentiality in respect of events that transpired during
mediation and shall not rely on or introduce the said information in any other
proceedings as to:

(@) Views expressed by a party in the course of the mediation proceedings

(b) Documents obtained during the mediations which ware expressly
required to be treated as confidential or other notes, drafts or
information given by parties or mediators;

(c) Proposals made or views expressed by the mediator;
(d)  Admission made by a party in course of mediation proceedings;

(e) The fact that a party had or had not indicated willingness to accept a
proposal;

)] There shall be no stenographic or audio or video recording of the
mediation proceedings.

Rule 19 :

Privacy:-

Mediation sessions and meetings are private; only the concerned parties their
counsel or power of attorney holders can attend. Other persons may attend
only with the permission of the parties or with the consent of the mediator.

Rules 20 :

Immunity:-

No mediator shall be held liable for Civil or Criminal action for his bona fide
acts or omission the mediation proceedings nor shall he be summoned by any
party to the suit to appear in a Court of law to testify in regard to information



received by him or action taken by him or in respect of drafts or records
prepared by him or shown to him during the mediation proceedings.

Rule 21 :

(@)

(b)

(€)

(d)

Communication between mediator and the Court:-

In order to preserve the confidence of parties in the Court and the neutrality of
the mediator, there should be no communication between the mediator and
the Court, except as stated in clauses (b), (c) and (d) of this Rule.

If any communication between the mediator and the Court is necessary, it
shall be in writing and copies of the same shall be given to the parties or their
counsel or power of attorney.

Communication between the mediator and the Court shall be limited to the
following:-

0] With the Court about the failure of party to attend,;
(i) With the Court with the consent of the parties;

(i)  Regarding his assessment that the case is not suited for settlement
through mediation;

That the parties have settled the dispute.

Rule 22 :

(1)

(2)

3)

Settlement Agreement:-

Where an agreement is reached between the parties in regard to all the
issues in the suit or some of the issues, the same shall be reduced to writing
and signed by the parties or their power of attorney holder. If any counsel
have represented the parties, they shall attest the signature of their respective
clients.

The agreement of the parties so signed and attested shall be submitted to the
mediator who shall, with a covering letter signed by him, forward the same to
the Court in which the suit is pending along with all the record of proceedings
and fix a date for appearance of parties before Court.

Where no agreement is arrived at between the parties, before the time limit
stated in Rule 18 or where, the mediator is of the view that no settlement is
possible, he shall report the same to the Court in writing.

Rule 23 :

(1)

(2)

Court to fix a date for recording settlement and passing decree:-

On receipt of any settlement, the Court shall record the settlement, then pass
a decree in accordance with the settlement so recorded, if the settlement
disposes of all the issues in the suit.

If any settlement disposes of only certain issues arising in the suit, the Court
shall record the settlement and shall proceed in accordance with law.



Rule 24 :

(1)

)

I3

Fee of mediator and costs:-

The fee of the mediator shall be paid on case basis and not on meeting basis.
The fee as fixed from time to time, shall be paid by State Legal Services
Authority or District Legal Services Authority as the case may be.]

The mediator shall be paid fee as per following scale.

Sl. No. | Nature of Case Honorarium
1. On settlement through mediation Rs. 7,000.00 per case
2. In case of no settlement (in case, the | At least Rs. 2500.00

party failed to arrive at an amicable
settlement  despite three effective
hearing)

The cost of mediation shall be borne by the State Legal Service Authority or
District Legal Service Authority, as the case may be.]

’[(4) The mediator shall be paid the fee at the conclusion of the mediation as per
clause (2) and upon a certificate issued by the Court.]
4(5) [Deleted...]
(6) [Deleted....]}
Rule 25:

Ethics to be followed by mediator:-
The mediator shall-
follow and observe these Rules strictly and with due diligence;

not carry on any activity or conduct which could reasonably be considered as
conduct unbecoming of a mediator;

uphold the integrity and fairness of the mediation process;

ensure that the parties involved in the mediation are fairly informed and have
an adequate understanding of the procedural aspects of the process;

avoid, while communicating with the parties, any impropriety or appearance of
impropriety;

be faithful to the relationship of trust and confidentially imposed in the office of
mediator;

conduct all proceedings related to the resolutions of a dispute, in accordance
with the applicable law;

> As amended by Not. No. 125 UHC/Admin.B/XI-C/2005, dated July, 07 2012
* As amended by Not. No. 246 UHC/Admin.B/XI-C/2005, dated May, 26 2023
* Deleted by Not. No. 125 UHC/Admin.B/XI-C/2005, dated July, 07 2012




(@)

(b)

recognize that mediation is based on principles of self-determination by the
parties and that mediation process relies upon the ability of parties to reach a
voluntary, undisclosed agreement;

refrain from promises or guarantees of results;

The High Court shall take steps to have training courses conducted in places
where the High Court and the District Courts or Courts of equal status are
located, by requesting bodies recognized by the High Courts or the
Universities imparting legal education or retired Faculty member or other
persons who, according to the High Court are well versed in the techniques of
alternative methods of resolution of dispute, to conduct raining courses for
lawyers and judicial officers.

(i) The High Court may nominate a committee of Judges, faculty members
including retired persons belonging to the above categories, senior
members of the Bar, other members of the Bar specially qualified in the
techniques of alternative dispute resolution, for the purpose referred to in
clause (a) and for the purpose of preparing a detailed manual of procedure
for alternative dispute resolution to be followed by the Courts in the State
as well as by the arbitrators, or authority or person in the case of judicial
settlement or conciliators or mediators,

(i) The said manual shall describe the various methods of alternative dispute
resolution the manner in which any one of the said methods is to be opted
for, the suitability of any particular method for any particular type of dispute
and shall specifically deal with the role of the above persons in disputes
which are commercial or domestic in nature or which relate to matrimonial,
maintenance and child custody matters.



High Court of Uttarkhand, At Nainital

Notification

No. 293 /UHC/Admin.B/2023 Nainital, Dated-22.07.2023

In pursuance of directions of Hon’ble Court, following Standard

Operating Procedure for conducting Mediations is being issued, which will

come into force with immediate effect:

Standard Operating Procedure for Conducting Mediations
(hereinafter referred to as the “SOP”)

In this SOP, the expression “District Courts” shall include all rungs in the

hierarchy of the District Judiciary in the State of Uttarakhand, including Family

Courts.

ii.

1ii.

Background:

A Memorandum of Understanding (MoU) has been executed between the
Uttarakhand High Court and Delhi High Court Mediation and Conciliation
Centre (SAMADHAN) on 14th April, 2023, inter-alia, to take advantage of the
experience and expertise developed by SAMADHAN in the field of mediation,
and to associate with each other to conduct mediation sessions for the
matters referred by the Uttarakhand High Court, and District Courts and to
hold trainings and awareness programs through the Trainers/Experts of
SAMADHAN.

In view of the above, in matters referred by the Uttarakhand High Court, or
District Courts, in pursuance of the MoU, mediation shall be conducted by
a trained Mediator appointed by SAMADHAN, with one trained co-mediator
enrolled in the State. Since Delhi High Court Mediation and Conciliation
Centre (SAMADHAN) has suitable infrastructure to carry out online
mediations effectively, so the same may be utilized for conducting all the
mediation trainings/sessions.

Accordingly, this Standard Operating Procedure is being developed to
facilitate Mediation proceedings in all cases pending in the courts in the
State of Uttarakhand, including those which are referred for mediation

under the MoU.

Appointment of Nodal Officers:
The Secretary, UKHCLSC, and the Secretary, DLSA, stand appointed as the
Nodal Officers at the High Court of Uttarakhand and at the District Courts

concerned. The responsibility of the Nodal Officers shall be to facilitate



ii.

iii.

ii.

iii.

iv.

V1.

conduct of online/physical mediation of all cases referred for mediation by
the High Court, or the District Court, as the case may be.

The Nodal Officer concerned shall act in respect of the cases pending in the
High Court, which may be referred for mediation, and in respect of the
cases pending in the respective Districts, which may be referred for
mediation, under this SOP.

The names and all the necessary particulars, such as mobile number, email
id, official address, of the Nodal Officers shall be uploaded on the official
website of the High Court and displayed on the Notice Boards of the Court

concerned.

Appointment of Mediators:

A list of trained and empanelled Mediators in the Uttarakhand High Court

and the District Courts shall be prepared with their particulars, including
name, registration number as Advocate with the Bar Council, email ID,
mobile phone number, address, and the Court where they are registered as
Mediators, and the said List shall be made available to all Courts, and also
uploaded on the website of the Uttarakhand High Court.

Empanelled Mediators registered with the Uttarakhand High Court, and
with the District Courts, shall stand empanelled with Uttarakhand State
Legal Services Authority (UKSLSA) and the High Court Legal Services
Committee (UKHCLSC) respectively.

The Uttarakhand High Court, or District Courts, may refer the cases before
them for Mediation, including under the MOU dated 14.04.2023. In cases
referred for mediation, under the MoU dated 14.04.2023, one Mediator shall
be appointed by SAMADHAN, who will be assisted by a Co-mediator
appointed by the referring Court from the panel of trained Mediators in the
State.

The Court, referring the matter under the MoU, shall appoint the Co-
mediator by name in terms of this SOP, preferably by rotation. The Co-
Mediator shall be paid the fee according to the schedule fixed by the
UKSLSA.

The Mediator/Co-mediator shall strictly follow the ethics for Mediators, as
provided under the Rules framed by the Delhi High Court and the
Uttarakhand High Court. In cases where there are more Mediators than
one, the Co-Mediator shall follow the instructions of the Mediator, and shall
not undertake independent steps for interaction with either of the parties,
jointly or separately.

The panel of Mediators, empanelled by the High Court, or the District

Courts, may be reviewed from time to time.



ii.

iii.

Platform for Mediation under the MoU dated 14.04.2023:
The Mediator from SAMADHAN, and the Co-Mediator shall conduct

proceedings physically / online / through the hybrid mode, through the
WebEx System, available with SAMADHAN, link whereof will be shared by
SAMADHAN with the Mediator, the Nodal Officer concerned, the Co-
mediator, and the parties, on the email address of all. In case, any of the
parties do not have their own email id, the email containing the link for the
mediation session shall be shared with the concerned Nodal Officer, whose
responsibility it shall be to inform the party/parties of the date and time of
online mediation, so that the party/parties are able to join the proceedings
either from the concerned court premises, or from any other location that
they, or any of them, may choose to. The Co-mediator will be provided with
the necessary infrastructure at the premises of the Uttarakhand High
Court, or the District Courts concerned, to the extent necessary, and the
parties will be given access to the infrastructure by the concerned Nodal
Officer, as provided in this SOP, if they do not have their own computer
devices or physical infrastructure, for the purposes of participating in the
said mediation proceedings.

In case of unavailability of VC facility at the Mediation Centre, VC facility
available at the nearest Court complex may be used for the Mediation
proceedings.

The Nodal Officer shall, however, not join the mediation proceedings and

shall not be privy to any of the mediation sessions.

Platform for Mediation in other cases:

In all other cases, referred by the Court for mediation, the following
procedure shall apply:

The Mediator shall conduct proceedings physically / online / through the
hybrid mode, through the Google Meet System, link whereof will be
generated and shared by the Nodal Officer concerned with the Mediator,
and the parties, on the email address of all. In case, any of the parties do
not have their own email id, it shall be the responsibility of the Nodal Officer
to inform the party/parties of the date and time of online mediation, so that
the party/parties are able to join the proceedings either from the concerned
court premises, or from any other location that they, or any of them, may
choose to. The Mediator will be provided with the necessary infrastructure
at the premises of the Uttarakhand High Court, or the District Courts
concerned, to the extent necessary, and the parties will be given access to

the infrastructure by the concerned Nodal Officer, as provided in this SOP,
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ii.

iii.

ii.

if they do not have their own computer devices or physical infrastructure,
for the purposes of participating in the said mediation proceedings.

In case of unavailability of VC facility at the Mediation Centre, VC facility
available at the nearest Court complex may be used for the Mediation
proceedings.

The Nodal Officer shall, however, not join the mediation proceedings and

shall not be privy to any of the mediation sessions.

Initiation of Proceedings:

Mediation between disputing parties may be initiated upon a reference
being made by the High Court or the District Court, as the case may be, to
the Mediation Centre annexed with the Court (in the case of High Court, the
High Court Mediation Centre, and in the case of the District Court, the
District Court Mediation Centre). The Court shall inform the parties of the
facility available for conduct of mediation under the MoU, and its
advantages. In cases, where the parties agree to mediation under the MoU,
the Court shall record their consent and refer the parties to mediation
under the MoU. Where any of the parties opts out of mediation under the
MoU, but is otherwise agreeable to mediation, the Court shall refer the
parties to mediation by a trained Mediator before the Mediation Centre of
the UKHCLSC or DLSA, as the case may be.

Any litigating party, interested in exploring settlement of his/her disputes
through mediation, may approach the concerned Mediation Centre at the
High Court, or the Mediation Centre of the District Court, personally, or
through email, or by calling a dedicated phone line, which shall be
prominently displayed on the website of the High Court / District Court.The
interested party shall be explained the process of mediation, and the
nuances thereof by the Nodal Officer. The Nodal Officer shall take in
writing the willingness of the party/parties approaching the Mediation
Centre for exploring settlement through mediation and, thereafter, contact
the opposite party/parties to enquire whether they are also willing to
explore mediation as a method of dispute resolution. The Nodal Officer
shall explain to the called party/parties the process of mediation; its
benefits; and its voluntary nature. The parties shall also be informed of the
facility of mediation under the MoU, and the advantages thereof. If both the
parties agree to explore mediationunder the MoU, the Nodal Officer shall
collect and communicate the case details and party details to SAMADHAN,
and shall also move a “note” in the pending case, for orders of the Court for

appointment of a Co-Mediator. In all other cases, the matters shall be



1ii.

iv.

ii.

1ii.

iv.

referred for mediation to a trained enrolled mediator with the UKHCLSC or
DLSA, as the case may be.

The website of UKSLSA shall notify the dedicated email id and phone
numbers of the Mediation Centres through which any of the litigating party
may request for exploring the process of mediation. The Nodal Officer shall
be responsible for checking the emails and taking all necessary actions. A
consolidated list of all such email addresses of all the DLSAs and UKHCLSC
shall also be notified on the website of the Uttarakhand High Court, District
Courts, UKSLSA, etc.

The Referral Court, in its referral order, shall also mention the necessary
ingredients, such as, email addresses of parties, mobile/whatsapp number,
the mediation centre or the Court where physical and computer device
facilities may be availed of by the parties, the case particulars, the disputes
whereof are referred for mediation.

Services of Para Legal Volunteers (PLVs) engaged with the DLSAs may be

taken to assist the parties, whenever required.

Mediation shall be done Free:

No fee shall be charged in respect of mediation conducted either under the

MoU, or by the UKHCLSC, or the DLSAs.

Effect of Settlement and Report:

Once the process of mediation is over, the report/settlement signed by the
Mediator and, if there is a Co-mediator, by the Co-Mediator, and the
parties, and their counsels, if any, shall be submitted to the concerned
Nodal Officer. The Mediator/Co-Mediator may sign the Settlement
Agreement digitally as well. The Nodal Officer shall file the Settlement
Agreement before the concerned Court, with copies to the parties/their
counsels on record.

The Settlement Agreement shall be examined by the concerned Court to
determine whether the same appears to be legal and voluntary, and not
vitiated by coercion or undue influence, and, whether the same is
executable. Once satisfied on the above aspects, the Court shall accept the
Settlement and pass an Order/Judgment or Degreein terms of the
Settlement.

In case, mediation fails, or is a Non-Starter, the Non-Settlement Report
shall be sent by the Mediator to the Nodal Officer, who shall file the same
before the concerned Court.

The Nodal Officer shall be bound to maintain complete confidentiality with

regard to the mediation proceedings, and the Settlement Agreement, if any.
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ii.

Any breach of this condition by the Nodal Officer, if established, shall

constitute a serious misconduct by the Nodal Officer.

Format of the order referring the parties for mediation under the MoU:

Only for the guidance of the Courts, which refer the matters pending before
them for mediation under the MoU, the format of the order that may be
passed, is appended as Appendix-1. In cases referred for mediation, de
hors the MoU, the other relevant and material ingredients of the format may
be incorporated.

The referring court shall be free to pass the order on its own, keeping in
view the fact situation before it, and the appended format is only to
facilitate the referring court, so that the necessary ingredients get

incorporated in the order of reference.



APPENDIX-1
To
Standard Operating Procedure for conducting mediations as per MOU dated
14.04.2023

Both / all the parties / their counsels are present.

2. The parties have been explained the process of mediation as a faster, and
less expensive means of settlement of their disputes. It has been explained to
them that the process of mediation is completely free, voluntary and strictly
confidential. #Whatever transpires in meetings between the parties with the
Mediator(s), either jointly or separately, is kept confidential and is not disclosed
by the Mediator(s) to the Court, even if mediation does not succeed. Discussions
held by the Mediator(s) with the parties separately are also kept confidential, and
not disclosed to the opposite party/parties, unless the concerned party is
agreeable. They have been explained that even if mediation fails, it is not open to
either of the parties to rely upon, what may have transpired during mediation,
before the Court, and the Court shall not permit either party to place any such
material before the Court, or rely upon the same. They have been explained that,
since the process of mediation is completely voluntary, either, or both/all of them,
may withdraw from mediation at any stage, without any adverse consequences.
They have also been explained that mediation is a way of settling disputes in the
spirit of give and take, and has the advantage of expeditiously ending all disputes
between the parties, and not just the disputes, which are before the Court

presently.

3. The parties are agreeable to explore the possibility of mediated settlement.
The present case has the elements of a settlement, which may be acceptable to
the parties. TheHigh Court of Uttarakhand has entered into a Memorandum of
Understanding with the Mediation and Conciliation Centre of the Delhi High
Court, namely, SAMADHAN, dated 14.04.2023, for conduct of mediation by one
Mediator appointed by SAMADHAN, in cases pending in this Court, with one Co-
Mediator from within the State of Uttarakhand. The parties have been informed
of the facility of mediation available under the MoU, and the advantages thereof.

They are agreeable to conduct of mediation under the MoU.

4. The parties have provided their respective names, mobile phone numbers,

e-mail IDs (if any), as below:



5. Accordingly, I refer the parties to mediation under the MoU dated
14.04.2023, to endeavour to resolve their disputes and differences.
Mr./MS..ocovveiiennnnn. , who is empaneled with the UKHCLSC/DLSA (as the case
may be), is appointed as the Co-Mediator. The parties and the Co-Mediator shall
appear before the Mediation Centre attached to this Court and present themselves

before the Nodal Officer for taking further steps.

0. The parties shall also inform the Nodal Officer whether they would join the
online mediation proceedings from their own place of residence/office; through
their own computer device (including smart phone), or; whether they would join
the proceedings on the appointed date and time from the Mediation Centre
attached to this Court. The Nodal Officer shall communicate to SAMADHAN the
particulars of the case fixed for mediation, and shall also communicate to the Co-

Mediator appointed by the Court, the particulars of the case and the parties.

7. To await the outcome of the mediation proceedings, list the case on ...(after

four weeks).

kkkkkkhkkhkkhik

By the order of Hon’ble the Chief Justice

Sd/ -
(Anuj Kumar Sangal)
Registrar General

No.3867/UHC/ADMIN.B/2023 Dated: 22 July, 2023
Copy forwarded for information to:.
1. Member Secretary, Delhi High Court Mediation and Conciliation Centre
(SAMADHAN), New Delhi.
2. Principal Secretary Law-cum-L.R., Government of Uttarakhand, Dehradun.
3. All District Judges/Principal Judge/Judges, Family Courts with the request
to circulate it amongst all the Judicial Officers of their respective
Judgship/Family Courts. Copy of this Notification should be available in all
the courts at all times.

4. Director, Judicial and Legal Academy, Bhowali, Nainital.

5. Member Secretary, UKSLSA, Nainital to circulate amongst all the DLSAs.

6. P.P.S. to Hon’ble the Chief Justice.

7. All the P.S.s of Hon’ble Judges with the request to place it before His
Lordship’s kind perusal.

8. All the Head Beanch Secretaries/ Bench Secretaries of the Hon’ble Court

with a request to keep the copy of this Notification in their respective Courts.
9. All the Registrars/JRs/DRs/ARs/Section Officers of the Hon’ble Court.
10. Deputy Registrar (IT) with a request to upload the notification in official
website of the Hon’ble High Court.
11. Guard file.
Sd/-
Registrar General



From, ,
Registrar General,
High Court of Uttarakhand,

Nainital.
To,
Member Secretary,
UKSLSA, High Court, Campus, Nainital
Uttarakhand.
No.24f2 UHC/AdminB/XI1-C/2005 Dated ) May, 2024

Subject: Standard Operating Procedure (SOP) For Conducting
Pre-Institution Mediation and Settlement In
Commercial Disputes.

Sir,

Apropos the subject noted above, kindly find enciosed
herewith a copy of Notification No. 224, dated 17.05.2024, whereby,
the Standard Operating Procedure (SOP) for Conducting Pre-
Institution Mediation and Settlement in Commercial Disputes has
been issued.

2. In this regard, I am directed to request you to circulate the
said SOP among all District Legal Service Authorities of Uttarakhand
for information and necessary compliance.

3. You are, therefore, requested and informed accordingly.
' Regards,

Yours sincerely,
Encl: As above -
> %

(Ashi);ﬁ Naithani)
Registrar Generali

No.2614 UHC/AAmInB/XI-C/2005 Datedyg May, 2024

Copy to:
1. Presiding Officers, Commercial Court, Dehradun and Haldwani
with the request to coordinate with the concerned District Legal

Service Authority. '
m—ﬁ
‘ : . T

Registrar General




HIGH COURT OF UTTARKHAND, AT NAINITAL

NOTIFICATION

No.22y /UHC/Admin.B/2024, Dated- 17 .,5:2024

In pursuance of directions of Hon’ble Court, following Standard

Operating Procedure for conducting Pre-Institution Mediation and

Settlement in Commercial Disputes is being issued, which will come

into force with immediate effect:

Standard Operating Procedure for Conducting Pre-Institution Mediations

And Settlement In Commercial Disputes In the State of Uttarakhand.
(hereinafter referred to as the "SOP")

A.Background:

1. Chapter - III of the Commercial Courts Act, 2015 as amended

vide Act No. 28/2018 has introduced the concept of Pre-
Institution Mediation and Settlement in Commercial Disputes.
Section 12A of said act provides that a suit which does not
contemplate any urgent interim relief under this Act, shall not
be instituted unless the plaintiff exhausts the remedy of pre-
institution mediation In accordance with such manner and
procedure as may be prescribed by rules made by the Central
Government.

The relevant provision is as under:-

12A. Pre-Institution Mediation and Settlement:

1) A suit, which does not contemplate any urgent interim
relief under this Act, shall not be instituted unless the
plaintiff exhausts the remedy of pre-institution mediation
in accordance with such manner and procedure as may be
prescribed by rules made by the Central Government.

2) The Central Government may, by notification, authorize
the Authorities constituted under the Legal Services
Authorities Act, 1987 (39 of 1987), for the purposes of
pre-institution mediation.

3) Notwithstanding anything contained in the Legal Services
Authorities Act, 1987, the Authority authorised by the Central
Government under sub-section(2) shall complete the process

1




of mediation within a period of three months from the date of
application made by the plaintiff under sub-section(1):

Provided that the period of mediation may be extended
for a further period of two months with the consent of the
parties:

Provided further that, the period during which the
parties remained occupied with the pre-institution
mediation, such period shall not be computed for the
purpose of limitation under the Limitation Act, 1963 (36 of
1963).

4) If the parties to the commercial dispute arrive at a
settlement, the same shall be reduced into writing and
shall be signed by the parties in dispute and the mediator.

5) The settlement arrived at under this section, shall have the
same status and effect, as if it is an arbitral award on
agreed terms under sub-section (4) of section 30 of the
Arbitration and Conciliation Act, 1996 (26 of 1996).

2. In the State of Uttarakhand, vide G.0. No.
328/XXXVI1(1)/2017-04-909. /2015, dated 31.10.2017 and G.O.
No. 310/XXXVI-A-1/2021-04-g0W0,2015, dated 19.08.2021,
Commercial Courts have been established in Dehradun for
Garhwal division and Haldwani for Kumaon division
respectively for settlement of commercial disputes in
Uttarakhand. It is informed to all District Legal Service
Authority (DLSAs) that in the existing mediation centre at all
the districts, a separate cell is to be demarcated for the
purpose of handling Pre~Institution Mediation cases. At present
in all DLSAs the said Pre-institution Mediation Cell is functional.

3. Accordingly, this Standard Operating Procedure is being
developed to facilitate Pre-Institution Mediations and
Settlement in commercial disputes in the State of Uttarakhand.

B. The Modalities for carrying out Pre-Institution Mediation

and Settlement in Commercial Court would be as under:

(1) Words and Expressions used but not defined: The
words and expressions used but not defined herein shall

have the same meaning as assigned to them in the




(3)

(4)

(5)

Commercial Courts Act, 2015 (herein after referred as ‘the
Act’) and in Commercial Courts (Pre-Institution Mediation
and Settlement) Rules, 2018 (herein after referred as ‘PIMS
Rules 2018’).

Conduct of Pre-Institution Mediation and
Settlement: Subject to the details and clarification
provided hereinafter, the procedure for the Pre-Institution
Mediation and Settlement shall be the same as prescribed
in the PIMS Rules 2018.

Nodal Officers: In the Districts Headquarters, Secretary,
DLSA shall be a Nodal Officer for implementation of Act and
PIMS Rules 2018 and shall function under the monitoring by
Chairperson of their respective DLSA. It shall be the duty of
all the Nodal officers to verify the Filing Register, Cash
Register, Assignment Register and Disposal Register which
are attached herewith as Annexures-C to F herewith.

Panel of Mediators: At the Districts, the Chairperson and
Secretary of DLSA shall prepare a separate list of expert
Mediators, from the existing panel of Mediators in the DLSA,
for handling Pre-Institution Mediation and Settlement in
respect of commercial disputes. The said list along with
the documents depicting their expertise, year of service
as mediators, percentage of success in the cases
mediated by them in the recent past etc., shall be
submitted to Uttarakhand State Legal Service Authority
(UKSLSA) for getting approval of the Hon’ble Executive
Chairman, UKSLSA. Thereafter UKSLSA under due enquiry
would finalize and notify the panel of mediators for the
purpose of Pre-Institution Mediation and Settlement of
commercial disputes. The said panel may be revamped

once in 3 years or as per requirement from time to time.

Venue for conducting mediation: Mediation Centre
established in each district shall be used for conducting
mediation in Pre-Institution Mediation and Settlement of
commercial disputes. In case of online mediation, the link
shall be generated from the said venue.




(6)

Conduct of mediation process:

(i)

(i)

(i)

(iv)

(vii)

The application in respect of mediation in commercial
disputes shall be entertained by the DLSAs concerned
having with regard to territorial, pecuniary jurisdiction
and the nature of commercial dispute in terms of the
Rules.

Along-with the application Form-I (Annexure-B),
specified in Schedule-I of PIMS Rules-2018 for
initiation of mediation process, the party must deposit
application fee of Rs. 1,000/- payable to the authority
either by way of demand draft or through online
payment.

The party initiating mediation process must compulsorily
furnish the true and correct postal address and E-mail
address of the opponent under an affidavit.

After scrutiny of application, the Secretary of concerned
DLSAs shall issue a notice, as per Form-2 specified in
Schedule-I of PIMS Rules-2018 through a registered or
speed post and electronic means including e-mail and
the like to the opposite party to appear and give consent
to participate in the mediation process on such date not
beyond a period of ten days from the date of issue of the
said notice,

Where no response is received from the opposite party
either by post or by e-mail, concerned DLSAs shall issue
a final notice to it in the manner as specified in above
sub-rule (iv)

Where the notice issued under sub-rule (v) remains
un-acknowledged and where the opposite party refuses
to participate in the mediation process, the concerned
DLSA shall treat the mediation process to be a non-
starter, then Form No. 3 report (Non Starter Report as
per Schedule-I of the PIMS Rules-2018) shall be issued
by the concerned DLSA to the applicant and the opposite
party.

Upon the appearance of the opposite party, if there is
consent to participate in the mediation process, the
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(vili)

(ix)

{x)

concerned Secretary, DLSA shall assign an empanelled
mediator in consultation with the In-charge of the
mediation centre of the respective jurisdiction and fix a
date for appearance of the parties before the
mediator. Provided one time mediation fee as
prescribed under Schedule-II attached to the PIMS
Rules-2018 is deposited by both the parties in equal
proportion within 10 days.

If, the mediation fee as provided under Schedule-iI of
PIMS Rules-2018 is not deposited, the concerned DLSA
shall process it as non-starter. If any one party to the
proceeding has deposited mediation fee, the concerned
DLSA shall refund it without interest within 3 days of
determining it,ib be a non-starter.

The assigned mediator shall conduct the process of
mediation by adhering to the procedure and ethics as
contemplated under Act and PIMS Rules-2018.

Once the process of mediation is over, the record thereof
shall be made over by the mediator to the Secretary of
the concerned DLSA along with his report.

(7) Financial Details:

(a) The application fee of Rs. 1,000/-and mediation fee as

provided under Schedule-II of the PIMS Rules-2018
shall be deposited by parties in the Separate Account
opened by concerned DLSA. The bank account details
maintained by DLSAs shall be furnished to UKSLSA. The
amount of fee under PIMS Ruiles-2018 .shall be
deposited by parties only through online channels or
Demand Draft. The said account shall be operated by
the Secretary, DLSA under the guidance of
Chairperson, DLSA. Also, for payment of fees in Pre-
Institution Mediation in commercial matters, all DLSAs

have to upload the said bank account details on their
official website.

(b) The DLSAs shall utilize said funds for issuance of

process and other activities related to Pre-Institution




(8)

Mediation and Settlement. Primarily expenses towards
the honorarium of the Advocate Mediators and the
expenses as contemplated in the PIMS Rules-2018 shall
be made out of the said account. The deficit amount in
the account shall be utilized for other purpose only with
the prior approval or direction of UKSLSA.

(c) Separate record of the fees received and the expenses
incurred out shall be maintained by the Nodal Officers
(Secretary, DLSAs). The DLSAs shall submit quarterly
report on the financial aspects to UKSLSA in the format
enciosed as Annexure-F herewith.

(d) Honorarium to the advocate mediators: The
Advocate Mediators shall be paid honorarium as per the
following schedule:

Quantum-ofiClaim’in’  *; ml-{onoranunw ° Honorarium
cOmmerc:algmspute/ for settled : for unsettled
Natura of cases as iy
From Rs.3,00,000/- to Rs. 7,500/~ .
Rs.10, 00 ,000/
2. From Rs.10,00,001/- to Rs. 15,000/-
Rs.50,00,000/

3. | From Rs. 50,00,001/- to | Rs. 20,000/-| Rs. 2,500/~
i Rs.1,00,00,000/-

i

b Bt A,
b Bt

i 30
s 20
i o= u

4. | From Rs.1,00,00,001/- to | Rs. 25,000/-| Rs. 5,000/-
Rs.3,00,00,000/-

5. Above Rs. 3,00,00,000/- | Rs. 37,500/~ Rs. 5,000/~

Ethics to be followed by Mediator: The Mediator shall
follow the ethics as provided under Rule 12 of the PIMS Rules-
2018. However, to avoid any justifiable doubt .as to his
independence or impartiality, the Mediator shall follow the
principles as laid down in the Fifth Schedule to the Arbitration
and Conciliation Act, 1996. It is clarified that the word
‘Arbitrator’ in the above-said Schedule shall be read as
*Mediator’ for the purposes of this Protocol.

Complaint against the Mediator: In case, any party has
a complaint with the Mediator or is not satisfied with the
working of Mediator, the complaint shall be made to
concerned Secretary, DLSA who shall examine the same
and take appropriate steps in consultation with concerned
Chairperson, DLSA.




(10) Administrative Support: UKSLSA would aiso work towards
establishment of administrative support for the Mediators
empanelled by it in due course.

(11) Review of work of Mediators and all arrangements for
Pre-Institution Mediation and Settlement: UKSLSA in
consultation with the concerned Mediation Centre shall review
working of the Mediators empanelled by it from time to time,
also the arrangements for conduction of Pre-Institution
Mediation and Settlement and make necessary changes in
the same. For the smooth functioning of Pre-Institution
Mediation and Settlements, Member Secretary, UKSLSA
may issue Office Orders/Circulars from time to time.

(12) Training to Mediators: For conduction of successful Pre-
Institution Mediation Settlement in Commercfal Disputes, if
need arises, training/refresher Course for Advocate
Mediator shall be arranged by UKSLSA/DLSA concerned in
coordination with Main/State Mediation Centre, Hon’ble
High Court Compound, Nainital.

(13)Online Platform: The parties are at liberty to seek
permission to conduct mediation on the online platform. In
such cases the concerned mediation Centres of Districts shall
generafe a link in the designated software for video
conferencing and create tripartite video conferencing between
the applicant, the opposite party and learned mediator. The
procedure prescribed for conducting online Pre-Institution
Mediation Settlement shall be followed.

(14) Binding Effect of Online Mediation: The settlement, if any
arrived at, shall have the same status and effect as if it is an
arbitral award on agreed terms under sub-section(4) of
section 30 of the Arbitration and Conciliation Act, 1996.

(15) Limitation: After receipt of one time fees of Rs.1,000/- the
process of affecting service shall be compieted within 10
days. After appearance and upon consent of both parties,
the mediation fee as per Schedule-II of PIMS Rules-2018
must be deposited within 10 days thereafter. The time
frame of mediation shall be 3 months from the date of
application made by the plaintiff/applicant and extending of
time only at the instance of both the parties.
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(16) Non-refundable fees: No party can claim to refund the one
time application fee of Rs. 1,000/-, once the process has been
issued to the opposite party. Only in Non-starter cases the
party is entitled for refund, who has deposited the mediation
fees as per Schedule-II of PIMS Rules-2018. No party can
claim refund of mediation fee, once the Mediator is assigned
by the Secretary of the concerned DLSA.




Annexure-A

Designated E-mail I.Ds of all District Legal Service Authorities
(DLSASs) in the State of Uttarakhand for Pre-Institution Mediation

And Settlement in Commercial Disputes

S.No. | District Legal Service Authority E-mail I.D.

1. Almora, DLSA dlsa-alm-uk@agov.in
disaaimora@rediffmail.com

2. Bageshwar, DLSA disa-bag-uk@gov.in
disabgri@gmail.com

3. Chamoli, DLSA disa.chamoli@gmail.com

4. Champawat, DLSA dlsachpS@gmail.com

5. Dehradun, DLSA dlsa-deh-uk@nic.in
dehradundlsal3@gmail.com

6. HardWar, DLSA disaharidwar@gmail.com

7. Nainital, DLSA disa-naj-uk@gov.in
dlsanainital@yahoo.co.in

8. Pauri Garhwal, DLSA dlsapauri@gmail.com

g, Pithoragarh, DLSA chairmandisap@gmail.com

10. Rudraprayag, DLSA disa.rud.ua@gmail.com

11. Tehri Garhwal, DLSA disanewtehri@gmail.com

12, Udham Singh Nagar, DLSA disausnagar@gmail.com

13. Uttarkashi, DLSA uttarkashi.dlsa@gmail.com




Annexure-B

Mediation Application Form

Name of the Authority and address:-

DETAILS OF PARTIES:

1. Name of applicant:

2. Address and contact details of applicant:
Address .....ccvvvriecneeeenns
Telephone NO. .....ocvvecciicnes Mobile No. ...ccceveveerens
E-mail ID .o

3. Name of opposite party:

4. Address and contact details of opposite party:

Address .......cccoveiveevecieens
Telephone NO. ..coivivncrnvenennicines Mobile No. ...ccccvvrvieircciens .
E-mail ID ...oovoriccerecrrceritncirccneerrenrennes .

DETAILS OF DISPUTE:

1. Nature of dispute as per section 2(1)(c) of the Commercial Court Act 2015 (4 of
2016):

2. Quantum of Claim:

3. Territorial Jurisdiction of the competent Court:

4. Brief synopsis of commercial dispute (not to exceed 5000 words):

5. Additional points of relevance:

DETAILS OF FEE PAID:

Fee paid by DD NO. ..ccccceerverrvarnennnns dated ............ Name of Bank and Branch ................
Transaction NO. .......cccceeunees dated ....................
Date: Name and Signature of Applicant

Note:- Form shall be submitted to the Authority with a fee of One Thousand Rupees.

For Office Use:

Form received on:

File No. alloted:

Mode of sending notice to the opposite party:

Notice to opposite party sent on:

Whether Notice acknowledged by opposite party or not:

Date of Non-starter report/Assignment of Commercial dispute to Mediator:
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FILING REGISTER

Pre-Institution Mediation and Settlement

Annexure-C
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S. | Application | Date of Name of the parties, | Mediation Fee Name
N. | No. Application | Address, Mobile no. of the
and Email ID Bank
Applicant | Opposite | Initial Fee Mediation
Party u/R3(1)of | Feeu/R11
the Rules of the Rules
DD | Online | DD | Online
1. | PIMS -
1/2024
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Name of the District

ASSIGNMENT REGISTER

Pre-Institution Mediation and Settlement

----------------------------------------------------------------------------

ANNEXURE-D

S | Application| Names of the | Date Date of | Name Dates Status Amount | Signature
N | No. parties, Address, | of Notice/ | of of of the paid to of the
Mobile Nos. and | Application| Final the Mediation | cases Mediator | Mediator
Email IDs received Notice Mediator settled/
Applicant | Opposite issued non
Party starters
[Failure
1 | PIMS-
1/2024

12




DISPOSAL REGISTER

Annexure-E

Pre-Institution Mediation and Settlement

Name of the District

-----------------------------------------------------------------------------

S.N.

Application No.

Date of Date of
Application | Disposal

Type of Settlement

Settled

Not-
settled

Non-
Starters
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ANNEXURE-F

QUARTERLY REPORT

Financial aspects of Pre-Institution Mediation and Settlement Cases in
Commercial Disputes for the quarter ending......c.cccoececemninicinccnincninecieanes

NAME OF The DISEEICE oot s eeeee e s e e s esat s e e eeeeraseesenmmem e aeaesesann s

S | Number Total Number Total Honorarium| Amount | Other Balance
N | of PIMS Amount of cases Amount paid to the | refund Expenses Amount
cases received | referred paid by Mediators | to incurred in the
instituted | as Initial | to The parties | while Account
fee u/R 3 | Mediation | parties in non- | conducting
(1) of as starter | mediation
the Rules Mediation cases
fea u/R
11 of the
Rules
ok ok ok ok Rk kR
By the order of Hon’ble the Chief Justice
Sd/-
(Ashish Naithani)
Registrar General
No,;_ga-, JUHC/ADMIN.B/2023 Dated: 17 April, 2024

Copy forwarded for information to:

1. P.P.S. to Hon'ble the Chief Justice with the request to place it before His
Lordship for kind perusal.

2. P.S./P.A. to Hon'ble Judge(s) with the request to place it before His
Lordship for kind perusal.

3. Principal Secretary Law-cum-L.R., Government of Uttarakhand,
Dehradun.

4. All District Judges/Principal Judge/Judges, Family Courts with the request
to circulate it amongst all the Judicial Officers of their respective
Judgship/Family Courts. Copy of this Notification should be available in all
the courts at all times.

. Director, Judicial and Legal Academy, Bhowali, Nainital.

. Member Secretary, UKSLSA, Nainital to circulate amongst all the DLSAs.

. All the Head Bench Secretaries/ Bench Secretaries of the Hon'ble Court
with a request to keep the copy of this Notification in their respective
Courts.

8. All the Registrars/IRs/DRs/ARs/Section Officers of the Hon’ble Court.

9. Deputy Registrar (IT) with a request to upload the notification in official

website of the Hon'ble High Court.

10.Guard file.

~N Oy

Sd/-
Registrar General
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From,
Registrar General,
High Court of Ultarakhand,
Nainital.
To,
1. All the District Judges, Uttarakhand Judiciary.
2. Legal Advisor to Hon’ble the Governor, Raj Bhawan, Dehradun.
3. Principal Secretary, Legislative & Parliamentary Affairs, Govt. of Uttarakhand, Dehradun.
4. Principal Secretary, Law-cum-L.R., Govt. of Uttarakhand, Dehradun.
5. Principal Judge/ Judges, Family Courts, Uttarakhand Judiciary.
6. Chairman, Commercial Tax Tribunal, F-6, Nehru Colony, Haridwar Road, Dehradun.
7. Chairman, State Transport Appellate Tribunal, House of Doctor Poonam Gambhir, Vaidik
Kaya Ayurvedic Centre, Ist Floor, H.N .85/1, Laxmi Road, (Near Favvara Chauk), Dehradun.
8. Director, Uttarakhand Judicial and Legal Academy, Bhowali, District Nainital.
9. Secretary, Lokayukt, 3/3, Industrial Area, Patel Nagar, Dehradun.
10. Registrar, State Consumer Disputes Redressal Commission, House No. 23/16, Circular Road,
Dalanwala, Dehradun, 248001.
11. Member-Secretary, Uttarakhand State Legal Services Authority, Nainital.
12. Presiding Officer, Labour Courts, Dehradun, Haridwar and Kashipur, District U.S.Nagar.
13. Presiding Officer, Industrial Tribunal-cum-Labour Court, Haldwani, District Nainital.
14. Presiding Officer, Food Safety Appellate Tribunal, Dehradun and Haldwani, District Nainital.
15. Registrar, Public Service Tribunal, Uttarakhand, Dehradun.
16. Secretary-cum-Registrar, State Level Police Complaint Authority, Dehradun.
17. Chairman, Permanent Lok Adalat, Dehradun, Haridwar, Nainital and U.S.Nagar.
18. Legal Advisor to Uttarakhand Public Service Commission, Haridwar.
C.L. No. 04/UHC/Admin.A/2024 Dated: March 07 , 2024.
Subject: Quantum of Work for the Judicial Officers working in the State of Uttarakhand.
Sir/Madam,

With regard to subject cited above, I have been directed to inform that Hon'ble Court
has been pleased to resolve that Judicial Officers will sit one day in a week in post-lunch session in
order to make an attempt for out of Court settlement of those cases, in which some evidence has been
recorded. On successful attempt in this regard, Judicial Officers will be entitled to earn 04 Units for
each such case.

Hence, C.L. No. 08 Dated 02.08.2021 stands amended as under-

Annexure Existing Provision Amended Provision
Details/Nature of cases Units Details/Nature of cases Units
“p» 38. Mediation or plea | Referral Judge will | 38. Mediation or plea | Referral Judge will
o Bargaining be credited with 1 | Bargaining be credited with 1
JD f;t i ’7) (other than those cases | unit per case. (other than those cases | unit per case.
ua‘f;{ > carrying one unit or less) carrying one unit or less)
Agjil;;z‘al In case of successful out of
Judge () Court settlement of those | 04 Units per case.
(Civil cases, in which some evidence
Work) has been recorded.
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“D” 14. Mediation or Plea | Referral Judge will | 14. Mediation or Plea | Referral Judge will
Civil Judge Bargaining be'credited with 1 | Bargaining be' credited with 1

(Senior (other  than those cases | unit per case. (other than those cases carrying | unit per case.
Division/ | carrying one unit or less) one unit or less)

Junior
Division) In case of successful out of Court

(Civil settlement of those cases, in | 04 Units per case.

Work) which some evidence has been

recorded.

You are, therefore, informed accordingly with the request to bring the contents of the
above Circular Letter to the notice of all the Judicial Officers.

Yours sincerely,

Sd/-
(Ashish Naithani)
Registrar General

No. 1381/UHC/Admin.A/2024  Dated: March 07, 2024.

Copy forwarded for information and necessary action to:

1. P.P.S. to Hon’ble the Chief Justice with request to place this Circular Letter before Her Lordship for kind
perusal.

P.S.(s)/P.A.(s) to Hon’ble Judge(s) with the request to place the same before His Lordship for kind perusal.
P.S./P.A. to Registrar General.

All the Registrars/O.S.D./Secretary, HCLSC of the Court.

Joint Registrar of the Court.

All the Deputy Registrars/ Assistant Registrar (Inspection)/Section Officer (Admin.A) of the Court.
Librarian of the Court.

Deputy Registrar (I.T.) of the Court with request to upload the Circular Letter on the official website of the
High Court of Uttarakhand.

9. Guard File.

el A

Registrar General




From,
Registrar (Judicial),
High Court of Uttarakhand,
Nainital.

To,
All District & Sessions Judges,
State Judiciary of Uttarakhand.

No. 2 6(6  /UHC/Admin.B/2026 Dated:20.05.2026

Subject:- Transfer Petition (C) No. 2933/2025, Bezawada Sri Naga
Sushma vs. Sundru Uday Kiran

Sir/Madam,
Kindly find enclosed herewith a copy of the Order dated

10.03.2026 passed by the Hon’ble Supreme Court in the above-mentioned
matter, along with the Judgement passed by the Hon’ble Supreme Court in
Perry Kansagra vs. Smriti Madan Kansagra, reported in (2019) 20 SCC

753, particularly paragraph 24 thereof, for your information and necessary

compliance.
2. You are, therefore, informed accordingly.
Encl: As above : Yours sincerel
Wit w.JAw, Y,
egistrar (Judicial)
No. 266+ /UHC/Admin.B/2026 Dated: 20.05.2026
Copy to:

1. Member Secretary, Uttarakhand State Legal Service Authority, for
information, compliance and necessary sensitization.

2. Director, Uttarakhand Judicial & Legal Academy, for information,
compliance and training purposes.




ITEM NO.32 COURT NO.11 SECTION XVI-A

SUPREME COURT OF INDTIA
RECORD OF PROCEEDINGS

Transfer Petition (C) No.2933/2025
BEZAWADA SRI NAGA SUSHMA PETITIONER(S)
VERSUS
SUNDRU UDAY KIRAN RESPONDENT(S)
MEDIATION REPORT RECEIVED
(IA No. 265937/2025 - EX-PARTE STAY and IA No. 265938/2025 -
EXEMPTION FROM FILING O.T.)
Date : 10-03-2026 This matter was called on for hearing today.
CORAM
HON'BLE MR. JUSTICE SANJAY KAROL
HON'BLE MR. JUSTICE AUGUSTINE GEORGE MASIH
For Petitioner(s) :Mr. Harshit Khanduja, Adv.
Mr. Vasu Pandit, Adv.
Dr. Ravi Abhilash, Adv.
Mr. Madhu Sudan, Adv.
Mr. Varun Sharma, Adv.
Dr. Pratyush Nandan, Adv.
Mr. Himanshu Satija, AOR

For Respondent(s) :Mr. Navheet R., AOR
Ms. Sonali Jain, Adv.

UPON hearing the counsel the Court made the following
ORDER
1. The Report of the learned Mediator be removed forthwith from
the e-portal and the copies thereof as placed on our files, be kept
in a sealed cover.
2. We are of the considered view that the Report so submitted by
the 1learned Mediator is not 1in consonance with the directions

Smﬁzﬁued by this Court in “Moti Ram vs. Ashok Kumar” reported 1in

Digitally gﬁe by
SWETA BARODI
Date: 20: 3.12

re2011) 1 SCC 466 as reiterated in the case of “Perry Kansagra vs.
Smriti Madan Kansagra” reported in (2019) 20 SCC 753, particularly

1



in Paragraph 24. We need not say anything further, save and except
that we direct the Registry of this Court to forward a copy of this
order, as also a copy of the Report filed by the learned Mediator,
A.P. High Court Mediation and Arbitration Centre, in a sealed
cover, to the Registrar General of the High Court of Andhra Pradesh
at Amaravati, to be placed before Hon’ble the Chief Justice for
taking appropriate steps as are required under law. All concerned
need to be apprised of the existing position in law, which exercise
perhaps can be conducted by sensitizing and imparting training
through the office of the Coordinator of all the Centres where

Mediation is conducted.

3. Let counter affidavit be filed by the respondent within one
week. Rejoinder affidavit thereto, if any, be filed before the next

date of listing.

4, List on 07.04.2026.

(SOURAV PAL) (ANU BHALLA)
SENIOR PERSONAL ASSISTANT COURT MASTER (NSH)



Moti Ram(D) Tr.Lrs.& Anr vs Ashok Kumar & Anr on 7 December, 2010

Moti Ram(D) Tr.Lrs.& Anr vs Ashok Kumar & Anr on 7
December, 2010

Bench: Makandey Katju, Gyan Sudha Misra

MOTI RAM (D) THR. LRS. & ANR.

ASHOK KUMAR & ANR.
(Civil Appeal No. 1095 of 2008)
DECEMBER 7, 2010
[Makandey Katju and Gyan Sudha Misra, JJ.]

[2016] 14 (ADDL.) SCR 809

The following Order of the Court was delivered

ORDER

On 31st August, 2010, we had referred the matter for mediation to the Mediation Centre at
Chandigarh to attempt to resolve the dispute between the parties.

Today, when the matter was called out, our Court Secretary placed before us the Report dated 29th
September, 2010 received from the Mediator, which is as follows:

"Mr. Ashok Kumar states that he would be ready and willing to vacate the shop on
receipt of 1/3rd of the value of the shop which according to him is worth
approximately 50 Lacs and he be paid an amount of 15 Lacs (approx.). The
appellant-landlord is not ready and willing to offer the said amount and has extended
the concession by giving up on the pending rent only which according to him is
pending for last 28 years. Tenant has also expressed his willingness to purchase the
property for an amount of Rs. 30 Lacs but the landlord has refused to dispose of the
same on the ground of personal necessity. In this connection, we would like to state
mediation proceedings are totally confidential proceeding. This is unlike proceedings
in Court which are conducted openly in the public gaze. If the mediation succeeds, by
both the parties to the Court without mentioning what transpired during the
mediation proceedings. If the mediation is unsuccessful, then the mediator should
only write one sentence in his report and send it to the Court stating that the

Indian Kanoon - http://indiankanoon.org/doc/79225691/ 1



Moti Ram(D) Tr.Lrs.& Anr vs Ashok Kumar & Anr on 7 December, 2010

"Mediation has been unsuccessful'. Beyond that, the mediator should not write
anything which was discussed, proposed or done during the mediation proceedings.
This is because in mediation, very often, offers, counter offers and proposals are
made by the parties but until and unless the parties reach to an agreement signed by
them, it will not amount to any concluded contract. If the happenings in the
mediation proceedings are disclosed, it will destroy the confidentiality of the
mediation process.

We are compelled to observe this because the mediators should know what kind of
reports they should send to the Courts. The report sent in this core should not have
mentioned the proposals made by the parties, but should only have stated that the
mediation was unsuccessful.

Let a copy of this order be sent to the Supreme Court Mediation Centre and the
Mediation Centres in all the High Courts and District Courts in the country, including
the Chandigarh Mediation Centre.

So far as this case is concerned, at the request of the counsel for the appellants, list
this matter in January 2011.

Indian Kanoon - http://indiankanoon.org/doc/79225691/



[w] & [w] SLP(C)N0.9267 of 2018
[ ETh Perry Kansagra vs. Smriti Madan Kansagra
=]

2019 INSC 215

1

Reportable

IN THE SUPREME COURT OF INDIA
CIVIL APPELLATE JURISDICTION

CIVIL APPEAL NO. 1694 OF 2019
(@ SPECIAL LEAVE PETITION (CIVIL) NO.9267 OF 2018)

PERRY KANSAGRA .. Appellant
VERSUS

SMRITT MADAN KANSAGRA ... Respondent

JUDGMENT

Uday Umesh Lalit, J.

1. Leave granted.

2. This appeal challenges the final Judgment and Order dated 11.12.2017
passed by the High Court of Delhi allowing Review Petition No.221 of 2017
preferred by the respondent against the judgment and order dated 17.02.2017

passed by the High Court of Delhi in MAT App. (F.C.) No.67 of 2016.
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Perry Kansagra vs. Smriti Madan Kansagra
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3. The appellant (Kenyan and British Citizen) and Respondent (Indian
Citizen) got married on 29.07.2007 at New Delhi. After marriage, the
Respondent shifted to Nairobi, Kenya and settled into her matrimonial home
with the appellant. A son, named Aditya Vikram Kansagra was born to the
couple on 02.12.2019 at New Delhi. After delivery, the respondent returned
back to Nairobi along with Aditya. Thereafter, the Respondent and Aditya
travelled from Kenya to India on few occasions. Aditya holds Kenyan as well

as British passport.

4. The appellant, Respondent and Aditya came from Nairobi to New Delhi
on 10.03.2012. According to the appellant, the return tickets for travel back
to Nairobi were booked for 06.06.2012. While in India, in May 2012, the
Respondent filed a civil suit registered as CS (OS) No.1604 of 2012 before
the High Court of Delhi praying inter alia for an injunction to restrain the
appellant from removing Aditya from the custody of the Respondent. Upon
notice being issued, the appellant contested the suit in which visitation orders
were passed by the High Court from time to time. The appellant thereafter
filed Guardianship Petition praying inter alia that he be declared the legal

Guardian of Aditya and be given his permanent custody. The Guardianship
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Petition dated 06.11.2012 was registered as No.G-53 of 2012 before the

Family Court, Saket, New Delhi.

5. In terms of visitation orders passed by the High Court, the appellant
along with paternal grandparents were permitted to meet Aditya for 2 hours
on Friday, Saturday and Sunday in the 2" week of every month. According to
the appellant he flew from Nairobi to New Delhi every month to meet Aditya
along with the paternal grandparents. In view of the pendency of the
guardianship petition, CS (OS) No.1604 of 2012 was disposed of by the High
Court on 31.08.2015, leaving the parties to place their grievances before the
Family Court. The arrangement of visitation was thereafter modified by the

Family Court by its orders dated 09.02.2016 and 09.03.2016.

6. On 18.04.2016, an application was filed by the appellant praying that the
Family Court may direct the Court Counsellor to bring Aditya to the Court for
an in-chamber meeting, which prayer was objected to by the Respondent.
After hearing both sides, the Family Court allowed said application vide
Order dated 04.05.2016, and directed that Aditya be produced before the

Court 07.05.2016. The relevant part of the Order was as under:-
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“.....The court is parens patriae in such proceedings.
Petitioner’s visitation with the child is anyway
scheduled for 07.05.2016. Let the child be produced
before the court at 10 am on 07.05.2016 before he goes
for meeting with his father and grand parents.”

7. The Respondent being aggrieved, filed MAT App. (FC) No.67 of 2016
before the High Court. On 06.05.2016, after hearing both sides, Division
Bench of the High Court referred the parties to mediation and also directed
that Aditya be produced before the Court on 11.05.2016. Paragraphs 7 and 9

of said Order were :-

“7. During our interaction with the parties, a desire is
expressed by the parties to make one more attempt for
a negotiated settlement of all disputes between the
parties by recourse to mediation. The parents of the
respondent are also present and have joined the
proceedings before us. They have also submitted that
they would like to make an attempt for a negotiated
settlement for all disputes between the parties.

9. With the consent of parties, it is directed as
follows:

(i) The parties shall appear before Ms. Sadhana
Ramchandran, learned Mediator in SAMADHAN-
Delhi High Court Mediation and Conciliation Centre
on 9" May, 2016 at 2:30 pm.
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(ii) It shall be open for the learned Mediator to join
any other person or relative of the parties, as may be
deemed necessary, for a holistic and effective
mediation.

(iii) In case, the respondent or any of his relative are
not available in India, it shall be open for the learned
Mediator to join them by any electronic mode of
communication including Skype, Video Conferencing,
etc. at the cost of the respondent.

(iv) It shall also be open for the learned Mediator to
meet the child at any place, as may be deemed
convenient to her, and to arrange any visitation or
meetings with the respondent of the child with the
consent of the parties.”

8. Thereafter, the matter came up on 11.05.2016. The High Court
interacted with Aditya and following observations were made in paras 2 to 6

of its Order :-

“2. We are also informed that the child has today met
with Ms. Sadhana Ramachandran, learned Mediator as
well as Ms. Swati Shah, Counsellor in SAMADHAN —
Delhi High court Mediation and Conciliation Centre
and that the mediation efforts are still underway.

3. The son of the parties — Master Aditya Vikram
Kansagra has been produced before us today. We have
also had a long conversation with him and are deeply
impressed with the maturity of this intelligent 6% year
old child who displays self confidence and a
remarkable capacity of expressing himself with clarity.
He exhibits no sign of confusion or nervousness at all.
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4.  We also note that the child was comfortable in his
interaction with his father and grandparents in court.
The child has expressed happiness at his visitations
with his father and grandparents. He unreservedly
stated that he looks forward to the same. Master
Aditya Vikram Kansagra is also able to identify other
relatives in Kenya and enthusiastically refers to his
experiences in that country. It is apparent that the
child has bonded well with them.

5.  We must note that the child is at the same time
deeply attached to his mother and Nani. His bearing
and personality clearly bear the stamp of the fine
upbringing being given to him by the appellant and her
mother.

6. As of now, since 9" February, 2016, the child is
meeting his father and grandparents between 10:30 am
and 05:00 pm on Saturday and Sunday in the second
week of every month and for two hours on Friday in
the second week of every month. The visitation is
supervised as the court has appointed a Counsellor who
has been directed to remain present throughout the
visitation.”

9. During the ensuing mediation sessions, the Mediator and the Counsellor
interacted with Aditya. The Counsellor interacted with Aditya on 08.07.2016
and 11.07.2016. Based upon her interactions with him, the Counsellor

submitted a report dated 21.07.2016 in a sealed cover. Though, mediation

was attempted on many occasions, the parties were unable to resolve their
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disputes and differences and an interim report was submitted by the Mediator
on 22.07.2016. On 11.08.2016, the sealed cover containing the report of the
Counsellor was opened and the report was taken on record. Copies of the
report of the Counsellor were given to the parties. In an application moved
the next day, i.e. on 12.08.2016, the appellant relied upon the report of the
Counsellor dated 21.07.2016 and prayed for permission to speak to Aditya on
telephone. While opposing the prayer, the respondent objected to such
reliance on the ground of confidentiality. The Mediator thereafter filed final

report in November, 2016 reporting failure.

10. Thereafter the matter came up for final arguments before another
Division Bench of the High Court. The Respondent raised the issue of
admissibility of the reports submitted by the Mediator and Counsellor
contending that the reports could not be relied upon in view of principle of
confidentiality. The High Court dealt with said submissions and while

disposing of the appeal, by its judgment dated 17.02.2017 observed as under:-

“10. The mediation has failed.

11. But we are called upon to decide an important
question concerning confidentiality of the mediation
process for the reason on October 11, 2016 a report
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was received from the Mediator which was taken on
record and copy given to both parties. The report of
the Mediator refers to a child counsellor being involved
who had also given an independent report which was
also taken on record.

“13. The report of the child counsellor is to the effect
that the child was normal and in spite of being happy
with his mother he seems to idolize his father and
affectionately remembers his house in Kenya; about
which house he loved talking with the counsellor. The
affection and the bond of the child with the father was
commended as the positive attitude of the appellant
who, obviously was not torturing the child. The child
showed his love, affection and comfort for the
appellant, evidenced by he fondly and happily talking
about a recent vacation in Kashmir with his mother.
The child was not uncomfortable with the idea of
making a trip to Kenya.

17. There can be no quarrel with the proposition that
mediation proceedings are confidential proceedings
and anything disclosed, discussed or proposed by the
parties before the mediator cannot be recorded, much
less divulged. The reason being that very often during
mediations, offers, counter offers and proposals are
made. The ethos of mediation would bar disclosure of
specified communications and writings associated with
mediation. Parties are encouraged during mediation to
engage in honest discussions as regards their problems
and in matrimonial disputes these honest discussions
many a time give rise to a better understanding
between the couple. Such an approach encourages a



SLP(C)N0.9267 of 2018
Perry Kansagra vs. Smriti Madan Kansagra

forget and forgive attitude to be formed by the parties.
If either spouse is under an apprehension that the well-
meant deliberations might subsequently be used
against them it would hamper an unreserved
consideration of their problems. The atmosphere of
mutual trust during mediation warrants complete
confidentiality.

18. But where the scope of mediation is the solution of
a child parenting issue, report by a mediator or a child
counsellor concerning the behavior and attitude of the
child would not fall within the bar of confidentiality for
the reason no information shared by the couple is being
brought on record. The mandate of Section 12 of the
Family Courts Act, 1984 cannot be lost sight of.

19. In the instant case, what has been taken on record
during mediation proceedings is the report of the Child
Counsellor and the mediator, which we find are reports
commending the good attitude of both parents who,
unlike many other couples, are not using the child as a
tool to take revenge against the other. As noted above,
the interaction by the previous Division Bench with the
child has been recorded in the order dated May 11,
2016 i.e. the child being equally comfortable with both
parents and having a desire to spend quality time with
not only his mother and relatives from the maternal
side but even with the father and relatives from the
paternal side. Such reports are a neutral evaluation of
expert opinion to a Court to guide the Court as to what
orders need to be passed in the best interest of the
child. These reports are not confidential
communications of the parties.

20. Having answered the issue which incidentally
arose, and noting that otherwise the appeal has been
rendered infructuous, we terminate further proceedings
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in the appeal inasmuch as no orders are now warranted
to be passed in the appeal.

21. The learned Judge Family Court would consider

granting over night interim custody to the respondent

when he is in India by imposing such terms and

conditions which would ensure that the child is not

removed from the territory of India. The issue

concerning the appellant claiming that she has lost the

Kenyan passport of the child and a fresh passport being

issued in the name of the child would also be looked

into by the learned Judge, Family Court.”
11. On 18.03.2017, the respondent filed Review Petition No0.221 of 2017
questioning the judgment dated 17.02.2017. The Review Petition was
allowed by yet another Division Bench of High Court by judgment and order
dated 11.12.2017. After posing the question, “..whether the Counsellor’s
report furnished in the course of mediation proceedings or the Mediator’s
report in case of mediation, when the process fails, can be used by either of
the parties during trial”, the High Court concluded that the reports of the
Mediator and the Counsellor “..shall be disregarded by the family court, when
it proceeds to decide the merits of the case”. During the course of its
discussion, the High Court noted Delhi High Court Mediation and

Conciliation Rules, 2004; Format of application of SAMADHAN (the Delhi

High Court Mediation and Conciliation Centre); Conciliation rules of
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UNCITRAL; Sections 75 and 81 of the Arbitration and Conciliation Act,
1996; Mediation Training Manual issued by the Mediation and Conciliation
Project Committee, Supreme Court of India and Chartered Institute of
Arbitrator’s Rules mandating confidentiality in matters pertaining to

mediation and observed as under:-

“21. There can, be no quarrel with the proposition that
the mediation proceedings are confidential and
anything disclosed, discussed or proposed before the
mediator need not be recorded, much less divulged and
that if it is done there would always be an apprehension
that the discussion may be used against the parties and
it would hamper the entire process. The atmosphere of
mutual trust warrants complete confidentiality and the
same is in fact noted in the main judgment. The
petitioner is aggrieved by its later part which notes
“but where the scope of the mediation is resolution of
child parenting issue, the report concerning the
behavior and attitude of the child would not fall within
the bar of confidentiality”. To our mind, this is against
the principle of mediation and charts the course of a
slippery slope, as this judgment would hereafter
discuss.

22. No exceptions are made in the mediation rules
either in our laws or in various jurisdictions mentioned
above to the absolute rule of confidentiality. This
Court held the mandate of Section 12 of the Family
Courts Act, 1984 cannot be lost sight of; yet the issue
is whether the order dated May 6, 2016 was passed
purely under Section 12 of the Family Courts Act,
1984 or it was simply to facilitate mediation of
disputes between the parents of the child.
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25. Section 12 of the 1984 Act, empowers the Family
Court with the discretion to refer the parties to a
counsellor, Undoubtedly, that power also extends to the
appellate court. However, this case has three rather
unusual features: one that the Court never authorized
the mediator to exercise power that is vested statutorily
with it. The discretion to involve or not to involve a
counsellor is the Court’s and is non delegable. The
respondent husband’s argument that the referral order
permitted the mediator to involve “others” cannot be
meant to authorize the exercise of discretion that is
solely vested with the Court. Second, the issue of
confidentiality is to be examined because the mediator
furnished two reports-to the Court, in this case. A
mediator’s position is unique; undoubtedly she (or he)
has professional training and competence to handle
issues that involve intense and bitter struggle over
matrimonial issues, properties, shared household,
custody, (temporary or permanent) and in commercial
matters, issues that have monetary and financial
impacts. In all cases, parties express their fears, their
expectations and their dearly held positions on the
strength of the confidence that they repose in the
mediator and the mediation process- both of which are
reinforced by the absolute cloak of confidentiality.
Given these imperatives, mediator’s reports, where the
process has led to failure, should not record anything
at all. Having regard to this position the fact that a
mediator in a given case, proposes-for all the best and
bona fide reasons, the involvement of a counsellor,
does not in any manner undermine or take away the
Court’s sole power to exercise it. In the eventuality of
the parties’ agreeing, to such a course, they have to be
asked to approach the Court, for appropriate orders: the
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Court would then refer them to the counsellor. The
question of the kind of report to be submitted to the
Court and whether it would be a part of the record
would be known during the course of the proceeding.
In the present case, the parties merely consented.
There is nothing to show that the parties were aware
that the mediator’s report, with regard to not merely
what transpired, but with respect to her reflections,
would be given to the court; nor was there anything to
show that they were aware - when they consented to
the involvement of a counsellor that her report would
be given to the court. The third unusual feature is that
in at least two sittings with the counsellor, the mediator
was present. This “joint” proceeding is, in the opinion
of the Court, unacceptable. It can lead to undesirable
consequences, especially if the mediator and counsellor
proceed to furnish their reports (as they did in this
case). A reading of both reports in the present case,
paints a definite picture to the reader strongly
suggestive of a plausible course of action or
conclusion. It is this, the power of suggestion, which
parties are guaranteed protection from, when they
agree to mediation. Imagine if there were to be a
possibility of divergence of opinion. Where would that
lead? Aside from adding to contentiousness, the Court
too would be left confounded.

29. The observations made in the main judgment
dated February 17, 2017 in effect would permit the
mediators to exercise de facto, or in default, the
exclusive powers of the Court under Section 12 of the
1984 Act, which are non delegable. There is no
question of validation of such action, by a later order of
the Court. The danger of this would be that Courts can
well draw upon such irregularly produced material, to
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arrive at conclusions. The requirement of Section 12
also has to be understood as the mandate of law that
only the Court and no other body can refer the parties
to counseling. The proposition that something which
the law mandates to be performed in one manner and
no other manner “where a power is given to do a
certain thing in a certain way, the thing must be done
in that way or not at all”" applies with full force. The
order dated May 06, 2016 in this case merely referred
the parties to the mediator and carved out the course
and ambit of mediation. The report of the counsellor
was never sought by the Court, and yet was treated to
be one under Section 12 of the Act of 1984. Had the
Court invoked Section 12 of the Family Courts Act,
1984 it would have clearly spelt out and recorded that
while doing so; and in that sense there ought to have
been a clear invocation of Section 12. The absence of
such reference necessarily meant that the reference to
“others’ meant only those connected with the dispute,
such as family members of either the husband or the
wife, whose participation was to facilitate amicable
dispute resolution, not independent evaluation by a
counsellor in an unguided manner to be incorporated
or annexed to a mediation report.

30. If such a position is allowed as in this case,
mediation may then well be used as a forum for
gathering expert opinion which would then enter the
main file of the case. The mandate of Section 89 of the
Civil Procedure Code, 1908, read with Rule 20 and
Rule 21 of the Delhi High Court Mediation and
Conciliation Rules, 2004 provides for confidentiality
and non-disclosure of information shared with the
mediator and during the proceedings of mediation. In
the present case, the help of the counsellor sought by

!Nazir Ahmed v King Emperor AIR 1936 PC 243 followed by State of UP v. Singhara
Singh AIR 1964 SC 358
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the mediator to get holistic settlement between the
parties was not ordered in the manner visualized by
Section 12 of the Family Courts Act, 1984.
Consequently, neither the report of the mediator nor of
the counsellor could have been allowed to be exhibited.
They are contrary to the mandate of principles
governing the mediation — they undermine party
autonomy and choice; besides, they clearly violate
Section 75 of the Arbitration and Conciliation Act. The
observations in the judgment dated February 17, 2017
to the extent it notes that “the reports of the mediator
as also of the counsellor concerning the behavior and
attitude of the child, especially when the mediation
process has failed would not fall within the bar of
confidentiality and hence cannot be used in any
proceeding...... Such reports are a neutral evaluation
of expert opinion to a Court to guide the Court as to
what orders need to be passed in the best interest of the
child. These reports are not confidential
communications of the parties” and carving a general
exception to mediation confidentiality in child custody
matters and disputes for which the Family Court can
seek the assistance of the counsellor, under Section 12
of the 1984 Act, are hereby recalled. We hasten to add
that this judgment is not a reflection on the mediator
whose unstinted track record is known to all, or the
endeavor of the counsellor, who too is very
experienced in her field. Their commitment and
sincerity to secure a settlement satisfactory to all, and
the mediation process in general, is not doubted; this
judgment should in no way dampen that zeal and
determination that they have displayed.”

12. The view taken by the High Court in allowing the review is presently

under challenge. Mr. Anunya Mehta, learned Advocate for the appellant
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submitted - (a) the High Court exceeded the scope of review jurisdiction as if
it was sitting in appeal over the earlier judgment; that in terms of law laid
down by this court an error which is not self-evident and which is required to
be detected by a process of reasoning cannot be termed as error apparent on
the face of the record; b) the report of the Counsellor was not hit by
confidentiality as it merely recorded the interaction of the Counsellor with the
child and did not record any information or submission by parties to the lis;
that there is a recognized exception to the rule of confidentiality in child
custody matters as the court, in such matters exercises parens patriae
jurisdiction.

Mr. Saurabh Kirpal, learned Advocate for the respondent responded -
(i) mediation reports are part of confidential proceedings and cannot be
permitted to be used in court proceedings for which reliance was placed on
various statutory provisions; (ii) the Counsellor was not appointed under
Section 6 of the Family Courts Act; (iii) exception under Rule 8 (viii) to (xiv)
of the Family Court Rules cannot be read as exception to Rules 20 and 23 of
the Mediation Rules; (iv) the mediation reports given by the Counsellor-in-
mediation did not fall within the exceptions provided in rule 8; (v) there was

no waiver of confidentiality and the respondent had objected to the use of the
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reports at the first instance; (vi) the earlier order being based on a
misconception of law, the High Court was right in exercising review

jurisdiction.

13. The issues that arise for our consideration can broadly be put under two
heads:
a) Whether the High Court was justified in exercising review
jurisdiction and setting aside the earlier judgment and
b) Whether the High Court was correct in holding that the reports of
the Mediator and the Counsellor in this case were part of confidential
proceedings and no party could be permitted to use the same in any

court proceedings or could place any reliance on such reports.

14. As regards the first issue, relying on the decisions of this Court in
Inderchand Jain (dead) through Lrs. vs. Motilal (dead) through Lrs.?, Ajit
Kumar Rath vs. State of Orissa and others® and Parsion Devi and others vs.
Sumitri Devi and others*, it was submitted by the appellant that the exercise
of review jurisdiction was not warranted at all. In Inderchand Jain® it was

observed in paras 10, 11 and 33 are as under:-

2(2009) 14 SCC 663
3(1999) 9 SCC 596
+(1997) 8 SCC 715
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“10. It is beyond any doubt or dispute that the review
court does not sit in appeal over its own order. A
rehearing of the matter is impermissible in law. It
constitutes an exception to the general rule that once a
judgment is signed or pronounced, it should not be
altered. It is also trite that exercise of inherent
jurisdiction is not invoked for reviewing any order.

11. Review is not appeal in disguise. In Lily Thomas
v. Union of India® this Court held: (SCC p. 251, para
56)

“56. It follows, therefore, that the power of review can
be exercised for correction of a mistake but not to
substitute a view. Such powers can be exercised within
the limits of the statute dealing with the exercise of
power. The review cannot be treated like an appeal in
disguise.”

33. The High Court had rightly noticed the review
jurisdiction of the court, which is as under:

“The law on the subject—exercise of power of review,
as propounded by the Apex Court and various other
High Courts may be summarised as hereunder:

(i) Review proceedings are not by way of appeal
and have to be strictly confined to the scope and
ambit of Order 47 Rule 1 CPC.

(ii) Power of review may be exercised when
some mistake or error apparent on the fact of record
is found. But error on the face of record must be such
an error which must strike one on mere looking at the

>(2000) 6 SCC 224
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record and would not require any long-drawn process
of reasoning on the points where there may
conceivably be two opinions.

(iii) Power of review may not be exercised on the
ground that the decision was erroneous on merits.

(iv) Power of review can also be exercised for
any sufficient reason which is wide enough to
include a misconception of fact or law by a court or
even an advocate.

(v) An application for review may be necessitated
by way of invoking the doctrine actus curiae
neminem gravabit.”

In our opinion, the principles of law enumerated by it, in
the facts of this case, have wrongly been applied.”

In Ajit Kumar Rath’, it was observed:-

“29. In review proceedings, the Tribunal deviated
from the principles laid down above which, we must
say, is wholly unjustified and exhibits a tendency to
rewrite a judgment by which the controversy had been
finally decided. This, we are constrained to say, is not
the scope of review under Section 22(3)(f) of the
Administrative Tribunals Act, 1985............ ”?

Similarly, in Parsion Devi* the principles were summarized as under:

“9. Under Order 47 Rule 1 CPC a judgment may be
open to review inter alia if there is a mistake or an error
apparent on the face of the record. An error which is
not self-evident and has to be detected by a process of
reasoning, can hardly be said to be an error apparent on
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the face of the record justifying the court to exercise its
power of review under Order 47 Rule 1 CPC. In
exercise of the jurisdiction under Order 47 Rule 1 CPC
it is not permissible for an erroneous decision to be
“reheard and corrected”. A review petition, it must be
remembered has a limited purpose and cannot be
allowed to be “an appeal in disguise”.

15. On the other hand, reliance was placed by the respondent on the decision
in Board of Control for Cricket in India and another vs. Netaji Cricket Club
and others® to submit that exercise in review would be justified if there be
misconception of fact or law. Para 90 of said decision was to the following

effect:

“90. Thus, a mistake on the part of the court which
would include a mistake in the nature of the
undertaking may also call for a review of the order. An
application for review would also be maintainable if
there exists sufficient reason therefor. What would
constitute sufficient reason would depend on the facts
and circumstances of the case. The words “sufficient
reason” in Order 47 Rule 1 of the Code are wide
enough to include a misconception of fact or law by a
court or even an advocate. An application for review
may be necessitated by way of invoking the doctrine

3 »

“actus curiae neminem gravabit”.

5 (2005) 4 SCC 741
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16. We have gone through both the judgments of the High Court in the
instant case and considered rival submissions on the point. It is well settled
that an error which is required to be detected by a process of reasoning can
hardly be said to be an error apparent on the face of the record. To justify
exercise of review jurisdiction, the error must be self-evident. Tested on this
parameter, the exercise of jurisdiction in the present case was not correct.
The exercise undertaken in the present case, in our considered view, was as
if the High Court was sitting in appeal over the earlier decision dated
17.02.2017. Even assuming that there was no correct appreciation of facts
and law in the earlier judgment, the parties could be left to challenge the
decision in an appeal. But the review was not a proper remedy at all. In our
view, the High Court erred in entertaining the review petition and setting aside
the earlier view dated 17.02.2017. Having so concluded, the logical course in
the circumstances would be to set aside the judgment under appeal and permit
the respondent to challenge the judgment dated 17.02.2017. But such a
course would entail further litigation and therefore, we have considered the

matter from the stand point of second issue as well.
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17. At the outset, we must, therefore, consider various provisions on which

reliance was placed by either side.

18. The Family Courts Act, 1984 (hereinafter referred to as the Act) was
enacted to provide for the establishment of Family Courts with a view to
promote conciliation and secure speedy settlement of disputes relating to
marriage and family affairs and for matters connected therewith. Section 4
deals with “appointment of Judges” and sub-section (4) states that while
selecting persons for appointment as Judges — every endeavor shall be made
to ensure that persons committed to the need inter alia to promote the welfare
of children and to promote settlement of disputes by conciliation and
counselling, are selected. Under Section 6 Counsellors can be appointed by
the State Government in consultation with the High Court. Section 7 deals
with “jurisdiction” and under sub clause (g) of sub-section (1) the jurisdiction
extends in relation to guardianship issues, or the custody of, or access to, any
minor. Section 9 deals with “duty of Family Court to make efforts for
settlement” and empowers the Court, subject to any rules made by the High
Court, to follow such procedure as may be deemed fit. Section 10 deals with

“procedure generally” and states inter alia that Family Court can lay down its
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own procedure with a view to arrive at a settlement. Section 12 deals with
“assistance of medical and welfare experts” and Section 20 gives overriding
effect to the Act. Section 21 enables the High Court to frame rules which may
inter alia provide for “efforts which may be made by, and the procedure
which may be followed by, a Family Court for assisting and persuading
parties to arrive at a settlement”.

The relevant Sections being Sections 6, 9 and 12 of the Act are as

under:-

“6. Counsellors, officers and other employees of
Family Courts. — (1) The State Government shall in
consultation with the High Court, determine the
number and categories of counsellors, officers and
other employees required to assist a Family Court in
the discharge of its functions and provide the Family
Court with such counsellors, officers and other
employees as it may think fit.

(2) The terms and conditions of association of the
counsellors and the terms and conditions of service of
the officers and other employees, referred to in sub-
section (1), shall be such as may be specified by rules
made by the State Government.

9. Duty of Family Court to make efforts for
settlement — (1) In every suit or proceeding, endeavor
shall be made by the Family Court in the first instance,
where it is possible to do so consistent with the nature
and circumstances of the case, to assist and persuade
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the parties in arriving at a settlement in respect of the
subject-matter of the suit or proceeding and for this
purpose a Family Court may, subject to any rules made
by the High Court, follow such procedure as it may
deem fit.

(2). If, in any suit or proceeding, at any stage, it
appears to the Family Court that there is a reasonable
possibility of a settlement between the parties, the
Family Court may adjourn the proceedings for such
period as it think fit to enable attempts to be made to
effect such a settlement.

(3) The power conferred by sub-section (2) shall
be in addition to, and not in derogation of any other
power of the Family Court to adjourn the proceedings.

12. Assistance of medical and welfare experts.- In
every suit or proceedings, it shall be open to a Family
Court to secure the services of a medical expert or such
person (preferably a woman where available), whether
related to the parties or not, including a person
professionally engaged in promoting the welfare of the
family as the court may think fit, for the purposes of
assisting the Family Court in discharging the functions
imposed by this Act.”

19. Pursuant to the rule making power, the High Court of Delhi notified
the Family Courts (Procedure) Rules, 1992 (hereinafter referred to as the
Rules). Rule 5 deals with Institution of Proceedings while Rule 8 deals with

procedure to be followed to arrive at a settlement. Rule 8 is to the following

effect.
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“8. Procedure to be followed to arrive at a settlement
(i) In every suit or proceeding the Judge may, at any
stage, direct the parties to attend a counsellor with a
view to promote conciliation and to secure speedy
settlement of disputes.

(ii) The parties shall be bound to attend the counsellor
on the date and time fixed by the Judge.

(iii) The counsellor may require the parties or any one
of them to appear on a date and time fixed for further
counselling. In case any of the parties fails to appear,
the counsellor may report the matter to the Judge and
the Judge shall pass such orders including awarding of
costs, as the circumstances of the case may require.
The Judge may nevertheless require the counsellor to
submit a report.

(iv) The counsellor, in the discharge of his duties may:-

(a) Pay visits to the homes of both or any of the
parties.

(b) Interview, relatives, friends and
acquaintances of the parties or any of them.

(c) Seek such information from the employer of
any of the parties, as may be deemed necessary.

v) With the prior permission of the Judge the
counsellor may:-

a) refer the parties to an expert in other areas,
such as medicine or psychiatry.
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b) seek assistance of any of the institutions,
organizations or persons mentioned in Section 5
of the Act.

vi) The counsellor shall maintain a diary in respect of
every case giving in brief the steps taken.

vii) Information gathered by the counsellor, any
statement made before the counsellor or any notes or
report prepared by the counsellor will be treated as
confidential. The counsellor shall not be called upon to
disclose such information, statements, notes or report
to any court except with the consent of both the parties.

viii) The counsellor shall not be asked to give evidence
in any court in respect of such information statements
or notes.

Provided, however, that the counsellor will submit
to the Judge a report relating to the home environment
of the parties concerned, their personalities and their
relationship with their child and/or children in order to
assist the Judge in deciding the question of the custody
or guardianship of any child or children of the
marriage.

Provided further that the counsellor will also submit to
the Judge a report relating to the home environment,
income or standard of living of the party or parties
concerned in order to assist the Judge in determining
the amount of maintenance and/or alimony to be
granted to one of the parties.

ix) The Judge may also request the counsellor to
submit a report on any other matter, the Judge consider
necessary.
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Xx) A copy of any report may be supplied to the
parties, on such request being made by the parties.

xi) The parties will be entitled to make their
submissions on the report.

xii) The counsellor shall not be asked to give evidence
in any court in respect of any report made by him.

xiii) Save as aforesaid, the counsellor will submit a
brief memorandum to the Judge informing the Judge of
the outcome of the proceedings within the time
specified by the Judge.

xiv)When the parties arrive at a settlement before the
counsellor relating to the dispute or any part thereof,
such settlement shall be reduced to writing and shall be
signed by the parties and countersigned by the
counsellor. The Judge shall pronounce a decree or
order in terms thereof unless the Judge considers the
terms of the settlement unconscionable or unlawful.

xv) Cohabitation between the parties in the course of
conciliation proceedings will not be deemed to be
condonation of the matrimonial offence.

xvi)Even after passing of the decree or order the Judge
may require the counsellor to supervise the placement
of children in custody of a party and to pay surprise
visits to the home where the child resides. In case any
alternation is required in the arrangements the
counsellor will make a report to the Judge. The Judge
may after notice to the parties pass such orders as
Judge may deem fit.

xvii)The Judge may require the counsellor to
supervise, guide and/or assist reconciled couples, even
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after the disposal of the case for such further period as
the court may order.

xviii) On a request received from the counsellor
the Judge may issue process to any person to appear
before the counsellor at such place, date and time as
may be desired by the counsellor.”

20. Since reliance has been placed on various other statutory provisions to
bring home the issue regarding confidentiality in mediation process, some of

those provisions are also extracted herein:-

A] Sections 75 and 81 of the Arbitration and Conciliation Act, 1996 are

to the following effect:-

“75. Confidentiality — Notwithstanding anything
contained in any other law for the time being in force,
the conciliator and the parties shall keep confidential
all matters relating to the conciliation proceedings.
Confidentiality shall extend also to the settlement
agreement, except where its disclosure is necessary for
purposes of implementation and enforcement.

81. Admissibility of evidence in other proceedings.
— The parties shall not rely on or introduce as evidence
in arbitral or judicial proceedings, whether or not such
proceedings relate to the dispute that is the subject of
the conciliation proceedings,-

(a) views expressed or suggestions made by the other
party in respect of a possible settlement of the dispute;
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(b) admissions made by the other party in the course
of the conciliation proceedings;

(c) proposals made by the conciliator;
(d) the fact that the other party had indicated his will-

ingness to accept a proposal for settlement made by the
conciliator.”

(SAMADHAN) is to the following effect:-

“Rule 20: Confidentiality, disclosure and
inadmissibility of information.

() When a Mediator /Conciliator receives factual

information concerning the dispute(s) from any
party, he shall disclose the substance of that
information to the other party, so that the other party
may have an opportunity to present such
explanation as it may consider appropriate.

Provided that, when a party gives information to the
Mediator/Conciliator subject to a specific condition
that it be kept confidential, the Mediator/Conciliator
shall not disclose that information to the other party.

(b) Receipt or perusal, or preparation of records, reports

or other documents by the Mediator/Conciliator,
while serving in that capacity shall be confidential
and the Mediator/Conciliator shall not be compelled
to divulge information regarding those documents
nor as to what transpired during the
Mediator/Conciliator before any Court or tribunal

29

Rule 20 of the Delhi High Court Mediation and Conciliation Centre
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or any other authority or any person or group of
persons.

(c) Parties shall maintain confidentiality in respect of
events that transpired during the Mediation/
Conciliation and shall not rely on or introduce the
said information in other proceedings as to:

(i)  views expressed by a party in the course of
the mediation/conciliation proceedings;

(ii) documents obtained during the
mediation/conciliation which were expressly
required to be treated as confidential or other
notes, drafts or information given by the
parties or the Mediator/Conciliator;

(iii) proposals made or views expressed by the
Mediator/Conciliator.

(iv) admission made by a party in the course of
mediation/conciliation proceedings;

(v)  The fact that a party had or had not indicated
willingness to accept a proposal.

d) There shall be no audio or video recording of the
mediation/conciliation proceedings.

e) No statement of parties or the witnesses shall be
recorded by the Mediator/Conciliator.”

30
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C] The format of the application which the Centre for Mediation and
Conciliation (SAMADHAN) requires every party to fill in is to the

following effect :-

“I agree to attend all the Mediation Sessions at the time
and place fixed by the Mediator. Any party can
withdraw from mediation if they so choose on finding
that it is not helping them or their case. Each party will
bear its own lawyer’s fees. Each party will also share
the cost of the Mediator’s fees equally, unless the Court
directs otherwise.

The entire process of mediation will be confidential
and whatever is submitted to the Mediator will not be
divulged or produced or be admissible in any Court
proceedings. The Mediator will not be compelled to
appear as a witness in any Court of law.

The mediation process is voluntary and not binding on
the parties till they, on their own volition, reach a
settlement agreement and sign the same.”

D] Certain other provisions relied upon by the respondent are:-

“i) The UNICITRAL Conciliation Rules contain Article
14, which provides for confidentiality of all matters
relating to conciliation.

ii) That Section of the Uniform Mediation Act, USA,
2003, provides for privilege against disclosure,
admissibility and discovery of communication and
information exchanged during mediation process.
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iii) That Rule of the Honk Kong International Arbitration
Centre Rules mandates mediation to be a private and a
confidential process.

iv) The Code of Practice of Family Mediators followed
by the Family Mediation Council, England and Wales in
paragraph 5.5 provides that the Mediator must not
disclose any information about, or obtained in the course
of the mediation to anyone, including a court appointed
officer or court, without express consent of each
participant, an order of the court or where the law imposes
an overriding obligation of disclosure on Mediator to do
sO.

v) The Family Justice Courts, Singapore also mandates
that all information and matters discussed during the
Family Dispute Resolution Conferences, counselling,
mediation or co-mediation are to be confidential.

vi) The Members Code of Professional Conduct of
Family Mediation Canada in Article 7 extends the
principle of confidentiality to the documents prepared
specifically for or resulting from mediation.

vii) The California Rules of Court, 2017 also provides for
confidentiality to be maintained in mediation relating to
child custody matters.”

21. In Afcons Infrastructure Limited and another vs. Cherian Varkey

Construction Company Private Limited and others” while dealing with

issues concerning scope and width of Section 89 Civil Procedure Code and

7(2010) 8 SCC 24
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the modalities of Alternative Dispute Resolution mentioned therein, this Court
noted various kinds of disputes in respect of which process of Alternative
Dispute Resolution has normally been found to be suitable. Para 28 of the

decision was as under:-

“28. All other suits and cases of civil nature in
particular the following categories of cases (whether
pending in civil courts or other special
tribunals/forums) are normally suitable for ADR
processes:

(i) All cases relating to trade, commerce and contracts,
including

* disputes arising out of contracts (including all money
claims);

» disputes relating to specific performance;

disputes between suppliers and customers;

disputes between bankers and customers;

disputes between developers/builders and customers;

* disputes between landlords and tenants/licensor and
licensees;

* disputes between insurer and insured;

(ii) All cases arising from strained or soured
relationships, including

+ disputes relating to matrimonial causes, maintenance,
custody of children;

* disputes relating to partition/division among family
members/coparceners/co-owners; and

* disputes relating to partnership among partners.
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(iii) All cases where there is a need for continuation of
the pre-existing relationship in spite of the disputes,
including

. disputes between neighbours (relating to
easementary rights, encroachments, nuisance, etc.);

+ disputes between employers and employees;

* disputes among members of
societies/associations/apartment owners’ associations;

(iv) All cases relating to tortious liability, including

* claims for compensation in motor accidents/other
accidents; and

(v) All consumer disputes, including

. disputes where a
trader/supplier/manufacturer/service provider is keen to
maintain his business/professional reputation and
credibility or product popularity.

The above enumeration of “suitable” and “unsuitable”
categorisation of cases is not intended to be exhaustive
or rigid. They are illustrative, which can be subjected
to just exceptions or additions by the court/tribunal
exercising its jurisdiction/discretion in referring a
dispute/case to an ADR process.”

22. In Moti Ram (dead) through Lrs. and another vs. Ashok Kumar and
another® it was held that mediation proceedings are totally confidential and in

case the mediation is unsuccessful, the Mediator should not write anything

5 (2011) 1 SCC 466
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that was discussed, proposed or done during the mediation proceedings. The

observations in that behalf were:-

“2. In this connection, we would like to state that
mediation proceedings are totally confidential
proceedings. This is unlike proceedings in court which
are conducted openly in the public gaze. If the
mediation succeeds, then the mediator should send the
agreement signed by both the parties to the court
without mentioning what transpired during the
mediation  proceedings. If the mediation is
unsuccessful, then the mediator should only write one
sentence in his report and send it to the court stating
that the “mediation has been unsuccessful”. Beyond
that, the mediator should not write anything which was
discussed, proposed or done during the mediation
proceedings. This is because in mediation, very often,
offers, counter offers and proposals are made by the
parties but until and unless the parties reach to an
agreement signed by them, it will not amount to any
concluded contract. If the happenings in the mediation
proceedings are disclosed, it will destroy the
confidentiality of the mediation process.”

Similarly, while dealing with a matter arising under the Arbitration and
Conciliation Act, 1996, it was held by this Court in Govind Prasad Sharma
and others vs. Doon Valley Officers Co-operative Housing Society Ltd.’
that “both the Conciliator and the parties must keep as confidential all matters

relating to conciliation proceedings”.

® AIR 2017 SC 4968 : 2017 (11) SCALE 231
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23. Reliance was placed by the respondent on the decisions mentioned above
and some statutory provisions including procedural norms in different
jurisdictions to submit that there must be absolute confidentiality in respect of
any statements made during the course of mediation. The appellant, however,
relies upon Sub-Rule(viii) of Rule 8 of the Rules in support of the submission
that in relation to matters, inter alia, of custody or guardianship of any child
or children, the Counsellor could be asked to submit to the Judge a report
relating to home environment of the parties concerned, their personalities and
their relationship with the child and or children in order to assist the Judge in

deciding the questions involved in the matter.

24. We, thus, have line of cases dealing with mediation/conciliation and
other proceedings in general and Rule 8 of the Rules dealing inter alia, with
custody issues which is in the nature of an exception to the norms of
confidentiality. It is true that the process of mediation is founded on the
element of confidentiality. Qualitatively, Mediation or Conciliation stands on
a completely different footing as against regular adjudicatory processes.
Instead of an adversarial stand in adjudicatory proceedings, the idea of

mediation is to resolve the dispute at a level which is amicable rather than
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adversarial. In the process, the parties may make statements which they
otherwise they would not have made while the matter was pending
adjudication before a court of law. Such statements which are essentially
made in order to see if there could be a settlement, ought not to be used
against the maker of such statements in case at a later point the attempts at
mediation completely fail. If the statements are allowed to be used at
subsequent stages, the element of confidence which is essential for healthy
mediation/conciliation would be completely lost. The element of
confidentiality and the assurance that the statements would not be relied upon
helps the parties bury the hatchet and move towards resolution of the disputes.

The confidentiality is, thus, an important element of mediation/conciliation.

25. Complete adherence to confidentiality would absolutely be correct in
normal matters where the role of the court is purely of an adjudicator. But
such an approach may not essentially be conducive when the court is called
upon and expected to discharge its role in the capacity as parens patriae and
is concerned with the welfare of a child. All custody and guardianship issues
are resolved on the touchstone or parameter of “best interest of the child”. In

custody and guardianship disputes between two parties, a minor child is in a
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peculiar situation. At times, both sides are busy fighting legal battles and the
court is called upon in parens patriae to decide what is in the best interest of
the child. In order to reach correct conclusion, the court may interview the
child or may depend upon the analysis of an expert who may spend some
more time with the child and gauge the upbringing, personality, desires or
mental frame of the child and render assistance to the court. It is precisely for
this reason that the element of confidentiality which is otherwise the basic
foundation of mediation/conciliation, to a certain extent, is departed from in

Sub-Rule (viii) of Rule 8 of the Rules.

26. If the reports of the Counsellor touching upon the home environment of
the parties concerned, their personalities and their relationship with their child
or children would assist the court in determining the custody or guardianship
issues, any technicality ought not to stand in the way. Sub-Rule (viii) of Rule
8 seeks to achieve that purpose and makes such material available for the
assessment of the court. The observations of this Court in Ashish Ranjan vs.
Anupma Tandon and another™ have crystalized the approach to be adopted
in matters concerning custody or guardianship issues. Paras 18 & 19 of the

decision are as under:

10(2010) 14 SCC 274
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“18. 1t is settled legal proposition that while
determining the question as to which parent the care
and control of a child should be given, the paramount
consideration remains the welfare and interest of the
child and not the rights of the parents under the statute.
Such an issue is required to be determined in the
background of the relevant facts and circumstances and
each case has to be decided on its own facts as the
application of doctrine of stare decisis remains
irrelevant insofar as the factual aspects of the case are
concerned. While considering the welfare of the child,
the “moral and ethical welfare of the child must also
weigh with the court as well as his physical well-
being”. The child cannot be treated as a property or a
commodity and, therefore, such issues have to be
handled by the court with care and caution, with love,
affection and sentiments applying human touch to the
problem. Though, the provisions of the special statutes
which govern the rights of the parents or guardians
may be taken into consideration, there is nothing which
can stand in the way of the court exercising its parens
patriae jurisdiction arising in such cases. (Vide Gaurav
Nagpal v. Sumedha Nagpal".)

19. The statutory provisions dealing with the custody
of the child under any personal law cannot and must
not supersede the paramount consideration as to what
is conducive to the welfare of the minor. In fact, no
statute on the subject, can ignore, eschew or obliterate
the vital factor of the welfare of the minor. (Vide
Elizabeth Dinshaw v. Arvand M. Dinshaw®,
Chandrakala Menon v. Vipin Menon®”, Nil Ratan

11(2009) 1 SCC 42 : (2009) 1 SCC (Civ) 1 : AIR 2009 SC 557
12 (1987) 1 SCC 42 : 1987 SCC (Cri) 13 : AIR 1987 SC 3
13 (1993) 2 SCC 6 : 1993 SCC (Cri) 485
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Kundu v. Abhijit Kundu", Shilpa Aggarwal v. Aviral
Mittal"™ and Athar Hussain v. Syed Siraj Ahmed'®.)”

27. Statements made by the parents during the course of mediation may not
be relied upon on the ground of confidentiality but natural responses and
statements made by the minor to the Counsellor would certainly afford a
chance to decide what is in the best interest of the child. A child may respond
naturally and spontaneously in its interactions with the Counsellor, who is
professionally trained to make the child feel comfortable. Record of such
interaction may afford valuable inputs to the Court in discharge of its duties in
parens patriae jurisdiction. If during such interaction issues or aspects
concerning welfare of a child are noticed, there is no reason why the Court be
deprived of access to such aspects. As held by this Court in various
judgments, the paramount consideration ought to be to see what is in the best

interest of the child.

28. In terms of Sub Rule (viii) of Rule 8, the Counsellor is obliged to give
report, inter alia, relating to home environment of the parties concerned, their

personalities and their relationship with the child and/or children in order to

14 (2008) 9 SCC 413
15 (2010) 1 SCC 591 : (2010) 1 SCC (Civ) 192
16 (2010) 2 SCC 654 : (2010) 1 SCC (Civ) 528
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assist the Judge in deciding the question of guardianship of any child or
children. The intention is clear that the normal principle of confidentiality
will not apply in matters concerning custody or guardianship issues and the
Court, in the best interest of the child, must be equipped with all the material
touching upon relevant issues in order to render complete justice. This
departure from confidentially is consistent with the underlined theme of the
Act in general and Section 12 in particular. Once there is a clear exception in
favour of categories stated therein, principles in any other forms of
mediation/conciliation or other modes of Alternative Dispute Resolution
regarding confidentiality cannot be imported. The effect of such exception
cannot be diluted or nullified. In our view, the High Court considered the
matter in correct perspective in paragraphs 17 to 20 of its judgment dated

07.02.2017.

29. There is, however, one aspect which must also be considered and that is
who is the “Counsellor” within the meaning of Rule 8 and whether the
Counsellor who assisted the court in the present matter comes within the four
corners of said provision. It is true that under Section 6 the Counsellors are

appointed by the State Government in consultation with the High Court. It is
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also true that the Counsellor in the present case was not the one who was
appointed in terms of Section 6 but was appointed by a committee of the High
Court and her assistance had been requested for in connection with many
matters. The order passed on 06.05.2016 had indicated that the Mediator
could join “any other person” as may be deemed necessary for a holistic and
effective mediation. The next order dated 11.05.2016 did mention the name
of the Counsellor and the fact that the Counsellor had a fruitful meeting with
Aditya. The Counsellor, thereafter, interacted with him on 08.07.2016 and
11.07.2016, based on which interaction, a report was submitted on
21.07.2016. The engagement of the Counsellor was thus in complete
knowledge of the parties as well as with express acceptance of the High
Court. It may be that said Counsellor was not appointed under Section 6 of
the Act but if the paramount consideration is the welfare of the child, there
cannot be undue reliance on a technicality. As a matter of fact, the width of
Section 12 of the Act would admit no such restriction. The report given by
the Counsellor in the present case cannot, therefore, be eschewed from
consideration. It is noteworthy that there was absolutely nothing against the
Counsellor and in the judgment under appeal, the High Court went on to

observe in para No.30 that the Counsellor was well experienced and known
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for her commitment and sincerity to secure a settlement which would be

satisfactory to all.

30. We do not, therefore, see any reason why the reports in the present case,

be kept out of consideration.

31. We, therefore, allow this appeal, set aside the judgment dated 11.12.2017
passed by the High Court and restore the earlier judgment dated 17.02.2017

passed by the High Court of Delhi. There shall be no order as to costs.

................................. J.
(Abhay Manohar Sapre)

................................ J.
(Uday Umesh Lalit)
New Delhi,
February 15, 2019



Important Judgments on ADR Mechanism

Hon’ble Supreme Court’s major directions on ADR mechanism

Salem Advocate Bar Assn. v. Union of India, (2003) 1 SCC 49

I. Explained the importance of ADR mechanism as provided under Section 89
CPC and need of appropriate rules to be framed with regard to mediation:

“9. It is quite obvious that the reason why Section 89 has been inserted is to try and
see that all the cases which are filed in court need not necessarily be decided by the
court itself. Keeping in mind the law's delays and the limited number of Judges
which are available, it has now become imperative that resort should be had to
alternative dispute resolution mechanism with a view to bring to an end litigation
between the parties at an early date. The alternative dispute resolution (ADR)
mechanism as contemplated by Section 89 is arbitration or conciliation or judicial
settlement including settlement through Lok Adalat or mediation. Sub-section (2) of
Section 89 refers to different Acts in relation to arbitration, conciliation or
settlement through Lok Adalat, but with regard to mediation Section 89(2)(d)
provides that the parties shall follow the procedure as may be prescribed. Section
89(2)(d), therefore, contemplates appropriate rules being framed with regard to
mediation.

10. In certain countries of the world where ADR has been successful to the extent
that over 90 per cent of the cases are settled out of court, there is a requirement that
the parties to the suit must indicate the form of ADR which they would like to resort
to during the pendency of the trial of the suit. If the parties agree to arbitration,
then the provisions of the Arbitration and Conciliation Act, 1996 will apply and that
case will go outside the stream of the court but resorting to conciliation or judicial
settlement or mediation with a view to settle the dispute would not ipso facto take
the case outside the judicial system. All that this means is that effort has to be made
to bring about an amicable settlement between the parties but if conciliation or
mediation or judicial settlement is not possible, despite efforts being made, the case
will ultimately go to trial.”

II. Recommendation for Constitution a Committee for ADR Mechanism:

“11. Section 89 is a new provision and even though arbitration or conciliation has
been in place as a mode for settling the disputes, this has not really reduced the
burden on the courts. It does appear to us that modalities have to be formulated for
the manner in which Section 89 and, for that matter, the other provisions which
have been introduced by way of amendments, may have to be in operation. All
counsel are agreed that for this purpose, it will be appropriate if a committee is
constituted so as to ensure that the amendments made become effective and result in
quicker dispensation of justice.

12. In our opinion, the suggestion so made merits a favourable consideration. With
the constitution of such a committee, any creases which require to be ironed out can
be identified and apprehensions which may exist in the minds of the litigating public
or the lawyers clarified. As suggested, the Committee will consist of a Judge, sitting




or retired, nominated by the Chief Justice of India and the other members of the
Committee will be Mr Kapil Sibal, Senior Advocate, Mr Arun Jaitley, Senior
Advocate, Mr C.S. Vaidyanathan, Senior Advocate and Mr D.V. Subba Rao,
Chairman, Bar Council of India. This Committee will be at liberty to co-opt any
other member and to take assistance of any member of the Bar or Association. This
Committee may consider devising a model case management formula as well as
rules and regulations which should be followed while taking recourse to the ADR
referred to in Section 89. The model rules, with or without modification, which are
formulated may be adopted by the High Courts concerned for giving effect to
Section 89(2)(d).”

Salem Advocate Bar Assn. v. Union of India, (2005) 6 SCC 344

Role of Court in ADR Mechanism:

“57. A doubt has been expressed in relation to clause (d) of Section 89(2) of the
Code on the question as to finalisation of the terms of the compromise. The question
is whether the terms of compromise are to be finalised by or before the mediator or
by or before the court. It is evident that all the four alternatives, namely,
arbitration, conciliation, judicial settlement including settlement through the Lok
Adalat and mediation are meant to be the action of persons or institutions outside
the court and not before the court. Order 10 Rule 1-C speaks of the “Conciliation
Forum?” referring back the dispute to the court. In fact, the court is not involved in
the actual mediation/conciliation. Clause (d) of Section 89(2) only means that when
mediation succeeds and parties agree to the terms of settlement, the mediator will
report to the court and the court, after giving notice and hearing to the parties,
“effect” the compromise and pass a decree in accordance with the terms of
settlement accepted by the parties. Further, in this view, there is no question of the
court which refers the matter to mediation/conciliation being debarred from
hearing the matter where settlement is not arrived at. The judge who makes the
reference only considers the limited question as to whether there are reasonable
grounds to expect that there will be a settlement, and on that ground he cannot be
treated to be disqualified to try the suit afterwards, if no settlement is arrived at
between the parties.”

Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) L., (2010) 8
SCC 24

Preconditions for reference to ADR Prrocess under Section 89 read with Order
10 Rule 1-A of the CPC, 1908 - the court is only required to formulate a
“summary of disputes” and not “terms of settlement” :

“19. It will not be possible for a court to formulate the terms of the settlement,
unless the Judge discusses the matter in detail with both parties. The court
formulating the terms of settlement merely on the basis of pleadings is neither
feasible nor possible. The requirement that the court should formulate the terms of
settlement is therefore a great hindrance to courts in implementing Section 89 of the
Code. This Court therefore diluted this anomaly in Salem Bar (II) [(2005) 6 SCC
344] by equating the “terms of settlement” to a “summary of disputes” meaning
thereby that the court is only required to formulate a “summary of disputes” and




» »

not “terms of settlement”.

Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) L., (2010) 8
SCC 24

Harmonized the procedural anomalies :

While Section 89 was introduced to combat judiciary backlogs and long delays in
courts, legal scholars and practitioners note that procedural anomalies in its drafting
initially caused confusion (such as mixing the definitions of judicial settlement and
lok adalat). The Hon’ble Supreme Court, has harmonized these concepts by
encouraging judges to use Order 10 Rule 1A of the CPC to properly outline ADR
options at the early stages of a case.

ARBITRATION AND CONCILIATION ACT, 1996

P. Anand Gajapathi Raju v. P.V.G. Raju, (2000) 4 SCC 539

Extent of Judicial Intervention (Sec 5 of The Arbitration and Conciliation Act,
1996):

The Hon’ble Supreme Court held that the phrase "judicial authority" must be
interpreted widely, and courts must strictly stay away from the merits of a dispute, if
a valid arbitration agreement is present.

P. Anand Gajapathi Raju v. P.V.G. Raju, (2000) 4 SCC 539

Judicial Interpretation of Section 8 of the Arbitration Act:

“5. The conditions which are required to be satisfied under sub-sections (1) and (2)
of Section 8 before the court can exercise its powers are:

(1) there is an arbitration agreement;

(2) a party to the agreement brings an action in the court against the other party;
(3) subject-matter of the action is the same as the subject-matter of the arbitration
agreement;

(4) the other party moves the court for referring the parties to arbitration before it
submits his first statement on the substance of the dispute.

This last provision creates a right in the person bringing the action to have the
dispute adjudicated by the court, once the other party has submitted his first
statement of defence. But if the party, who wants the matter to be referred to
arbitration applies to the court after submission of his statement and the party who
has brought the action does not object, as is the case before us, there is no bar on
the court referring the parties to arbitration.

Videocon Industries Ltd. v. Union of India, (2011) 6 SCC 161

Bar under Section 5 is total and express:

The Hon’ble Supreme Court reiterated that the bar under Section 5 is total and
express, meaning no court can create its own grounds for intervening outside what
is explicitly written in the Act.

Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) Ltd., (2010) 8
SCC 24

The Consent Rule for Arbitration:

The Hon’ble Supreme Court clarified the consent requirements for arbitration under




Section 89 of CPC.

i. If there is a pre-existing arbitration agreement: The matter is referred to
arbitration under Section 8 or 11 of the Arbitration Act, rather than Section
89.

ii. If there is NO pre-existing agreement: The court cannot compel parties to
go to arbitration. Arbitration requires mutual consent. However, the court can
freely direct parties to mediation, conciliation, or a Lok Adalat without strict
mutual consent.

Rashtriya Ispat Nigam Ltd. v. Verma Transport Co., (2006) 7 SCC 275
Mandatory nature of Section 8 and clarification of term “first statement on the
substance of the dispute” :

“19. Section 8 confers a power on the judicial authority. He must refer the dispute
which is the subject-matter of an arbitration agreement if an action is pending
before him, subject to the fulfilment of the conditions precedent. The said power,
however, shall be exercised if a party so applies not later than when submitting his
first statement on the substance of the dispute.”

“36. The expression “first statement on the substance of the dispute” contained in
Section 8(1) of the 1996 Act must be contradistinguished with the expression
“written statement”. It employs submission of the party to the jurisdiction of the
judicial authority. What is, therefore, needed is a finding on the part of the judicial
authority that the party has waived its right to invoke the arbitration clause. If an
application is filed before actually filing the first statement on the substance of the
dispute, in our opinion, the party cannot be said to have waived its right or
acquiesced itself to the jurisdiction of the court. What is, therefore, material is as to
whether the petitioner has filed his first statement on the substance of the dispute or
not, if not, his application under Section 8 of the 1996 Act, may not be held wholly
unmaintainable. We would deal with this question in some detail, a little later.”

Sundaram Finance Ltd. v. T. Thankam, (2015) 14 SCC 444

Once a Section 8 application is filed, the civil court's focus must strictly pivot to
whether its jurisdiction is ousted by the arbitration clause :

“8. Once there is an agreement between the parties to refer the disputes or
differences arising out of the agreement to arbitration, and in case either party,
ignoring the terms of the agreement, approaches the civil court and the other party,
in terms of Section 8 of the Arbitration Act, moves the court for referring the parties
to arbitration before the first statement on the substance of the dispute is filed, in
view of the peremptory language of Section 8 of the Arbitration Act, it is obligatory
for the court to refer the parties to arbitration in terms of the agreement, as held by
this Court in P. Anand Gajapathi Raju v. P.V.G. Raju [(2000) 4 SCC 539 : (2000) 2
SCR 684].

10. In Magma Leasing and Finance Ltd. v. Potluri Madhavilata (2009) 10 SCC
103, the position has been restated holding that no option is left to the court, once
the prerequisite conditions of Section 8 are fully satisfied.

11. The attempt of the trial court and the approach made by the High Court in




bifurcating the cause of action, is fallacious. It would only lead to delaying and
complicating the process. The said issue is also no more res integra.

13. Once an application in due compliance with Section 8 of the Arbitration Act is
filed, the approach of the civil court should be not to see whether the court has
jurisdiction. It should be to see whether its jurisdiction has been ousted. There is a
lot of difference between the two approaches. Once it is brought to the notice of the
court that its jurisdiction has been taken away in terms of the procedure prescribed
under a special statute, the civil court should first see whether there is ouster of
jurisdiction in terms or compliance with the procedure under the special statute.
The general law should yield to the special law—generalia specialibus non
derogant. In such a situation, the approach shall not be to see whether there is still
jurisdiction in the civil court under the general law. Such approaches would only
delay the resolution of disputes and complicate the redressal of grievance and of
course unnecessarily increase the pendency in the court.”

Sukanya Holdings (P) Ltd. v. Jayesh H. Pandya; (2003) 5 SCC 531

Bifurcating the cause of action - Bifurcation of the subject-matter of an action
brought before a judicial authority is not allowed:

“16. The next question which requires consideration is—even if there is no
provision for partly referring the dispute to arbitration, whether such a course is
possible under Section 8 of the Act. In our view, it would be difficult to give an
interpretation to Section 8 under which bifurcation of the cause of action, that is to
say, the subject-matter of the suit or in some cases bifurcation of the suit between
parties who are parties to the arbitration agreement and others is possible. This
would be laying down a totally new procedure not contemplated under the Act. If
bifurcation of the subject-matter of a suit was contemplated, the legislature would
have used appropriate language to permit such a course. Since there is no such
indication in the language, it follows that bifurcation of the subject-matter of an
action brought before a judicial authority is not allowed.

17. Secondly, such bifurcation of suit in two parts, one to be decided by the Arbitral
Tribunal and the other to be decided by the civil court would inevitably delay the
proceedings. The whole purpose of speedy disposal of dispute and decreasing the
cost of litigation would be frustrated by such procedure. It would also increase the
cost of litigation and harassment to the parties and on occasions there is possibility
of conflicting judgments and orders by two different forums.”

Orix Auto Finance (India) Ltd. v. Jagmander Singh, (2006) 2 SCC 598

Public Policy - Hire-Purchase Agreement - If agreements permit the financer to
take possession of the financed vehicles, there is no legal impediment on such
possession being taken, unless the contract is held to be unconscionable or
opposed to public policy.

“9. Before we part with the case, it is relevant to take note of submission of learned
counsel for the hirer that in several cases different High Courts have passed orders
regarding the right to repossess where the High Courts have entertained writ
petitions including writ petitions styled as PIL on the question of right of financiers
to take possession of the vehicle in terms of the agreement. It is stated that




directions have been given to RBI for framing guidelines in this regard. If it is really
so, the orders prima facie have no legal foundation, as virtually while dealing with
writ petitions subsisting contracts are being rewritten. It is still more surprising that
petitions styled as PIL are being entertained in this regard. Essentially these are
matters of contract and unless the party succeeds in showing that the contract is
unconscionable or opposed to public policy the scope of interference in writ
petitions in such contractual matters is practically non-existent. If agreements
permit the financier to take possession of the financed vehicles, there is no legal
impediment on such possession being taken. Of course, the hirer can avail such
statutory remedy as may be available. But mere fact that possession has been
taken cannot be a ground to contend that the hirer is prejudiced. Stand of learned
counsel for the respondent that convenience of the hirer cannot be overlooked and
improper seizure cannot be made. There cannot be any generalisation in such
matters. It would depend upon facts of each case. It would not be, therefore, proper
for the High Courts to lay down any guideline which would in essence amount to
variation of the agreed terms of the agreement. If any such order has been passed
effect of the same shall be considered by the High Court concerned in the light of
this judgment and appropriate orders shall be passed.”

Inox Renewables Ltd. v. Jayesh Electricals Ltd., (2023) 3 SCC 733

The “exclusive jurisdiction clause” — Jurisdiction of the Court — Determination
of, based on juridical seat of arbitration

“16. The reliance placed by the learned counsel for the respondent on Indus Mobile
[Indus Mobile Distribution (P) Ltd. v. Datawind Innovations (P) Ltd., (2017) 7 SCC
678 : (2017) 3 SCC (Civ) 760] , and in particular, on paras 18 and 19 theredf,
would also support the appellant's case, inasmuch as the “venue” being shifted
from Jaipur to Ahmedabad is really a shifting of the venue/place of arbitration with
reference to Section 20(1), and not with reference to Section 20(3) of the Arbitration
and Conciliation Act, 1996, as it has been made clear that Jaipur does not continue
to be the seat of arbitration and Ahmedabad is now the seat designated by the
parties, and not a venue to hold meetings. The learned arbitrator has recorded that
by mutual agreement, Jaipur as a “venue” has gone and has been replaced by
Ahmedabad. As Clause 8.5 of the purchase order must be read as a whole, it is not
possible to accept the submission of Shri Malkan that the jurisdiction of courts in
Rajasthan is independent of the venue being at Jaipur. The two clauses must be read
together as the courts in Rajasthan have been vested with jurisdiction only because
the seat of arbitration was to be at Jaipur. Once the seat of arbitration is replaced
by mutual agreement to be at Ahmedabad, the courts at Rajasthan are no longer
vested with jurisdiction as exclusive jurisdiction is now vested in the courts at
Ahmedabad, given the change in the seat of arbitration.”

P. Anand Gajapathi Raju v. P.V.G. Raju, (2000) 4 SCC 539

The court to which the party shall have recourse to challenge the award :

“8. In the matter before us, the arbitration agreement covers all the disputes between
the parties in the proceedings before us and even more than that. As already noted,
the arbitration agreement satisfies the requirements of Section 7 of the new Act. The




language of Section 8 is peremptory. It is, therefore, obligatory for the Court to refer
the parties to arbitration in terms of their arbitration agreement. Nothing remains to
be decided in the original action or the appeal arising therefrom. There is no
question of stay of the proceedings till the arbitration proceedings conclude and the
award becomes final in terms of the provisions of the new Act. All the rights,
obligations and remedies of the parties would now be governed by the new Act
including the right to challenge the award. The court to which the party shall have
recourse to challenge the award would be the court as defined in clause (e) of
Section 2 of the new Act and not the court to which an application under Section 8
of the new Act is made. An application before a court under Section 8 merely brings
to the court's notice that the subject-matter of the action before it is the subject-
matter of an arbitration agreement. This would not be such an application as
contemplated under Section 42 of the Act as the court trying the action may or may
not have had jurisdiction to try the suit to start with or be the competent court within
the meaning of Section 2(e) of the new Act.”

Bhatia International v. Bulk Trading S.A., (2002) 4 SCC 105

Act applies to arbitrations which are held in India between Indian nationals
and to international commercial arbitrations whether held in India or out of
India.

“16. A reading of the provisions shows that the said Act applies to arbitrations
which are held in India between Indian nationals and to international commercial
arbitrations whether held in India or out of India. Section 2(1)(f) defines an
international commercial arbitration. The definition makes no distinction between
international commercial arbitrations held in India or outside India. An
international commercial arbitration may be held in a country which is a signatory
to either the New York Convention or the Geneva Convention (hereinafter called
“the convention country”). An international commercial arbitration may be held in
a non-convention country. The said Act nowhere provides that its provisions are not
to apply to international commercial arbitrations which take place in a non-
convention country. Admittedly, Part II only applies to arbitrations which take place
in a convention country. Mr Sen fairly admitted that Part II would not apply to an
international commercial arbitration which takes place in a non-convention
country. He also fairly admitted that there would be countries which are not
signatories either to the New York Convention or to the Geneva Convention. It is
not possible to accept the submission that the said Act makes no provision for
international commercial arbitrations which take place in a non-convention
country.”

“20. A court is one which would otherwise have jurisdiction in respect of the
subject-matter. The definition does not provide that the courts in India will not have
jurisdiction if an international commercial arbitration takes place outside India.
Courts in India would have jurisdiction even in respect of an international
commercial arbitration. As stated above, an ouster of jurisdiction cannot be
implied. An ouster of jurisdiction has to be express.”




“35. Lastly, it must be stated that the said Act does not appear to be a well-drafted
legislation. Therefore the High Courts of Orissa, Bombay, Madras, Delhi and
Calcutta cannot be faulted for interpreting it in the manner indicated above.
However, in our view a proper and conjoint reading of all the provisions indicates
that Part I is to apply also to international commercial arbitrations which take
place out of India, unless the parties by agreement, express or implied, exclude it
or _any of its provisions. Such an interpretation does not lead to any conflict
between any of the provisions of the said Act. On this interpretation there are no
lacunae in the said Act. This interpretation also does not leave a party remediless.
Thus such an interpretation has to be preferred to the one adopted by the High
Courts of Orissa, Bombay, Madras, Delhi and Calcutta. It will therefore have to be
held that the contrary view taken by these High Courts is not good law.”

Videocon Industries Ltd. v. Union of India, (2011) 6 SCC 161

International Commercial Arbitration — Exclusion of Applicability

“33. In the present case also, the parties had agreed that notwithstanding Article
33.1, the arbitration agreement contained in Article 34 shall be governed by laws of
England. This necessarily implies that the parties had agreed to exclude the
provisions of Part I of the Act. As a corollary to the above conclusion, we hold that
the Delhi High Court did not have the jurisdiction to entertain the petition filed by
the respondents under Section 9 of the Act and the mere fact that the appellant had
earlier filed similar petitions was not sufficient to clothe that High Court with the
jurisdiction to entertain the petition filed by the respondents.”

NHAI v. M. Hakeem, (2021) 9 SCC 1

Courts can annot modify, vary, or change an arbitral award. They can only set
it aside, either entirely or partially through the doctrine of severability:

“ 16. What is important to note is that, far from Section 34 being in the nature of an
appellate provision, it provides only for setting aside awards on very limited
grounds, such grounds being contained in sub-sections (2) and (3) of Section 34.
Secondly, as the marginal note of Section 34 indicates, “recourse” to a court against
an arbitral award may be made only by an application for setting aside such award
in accordance with sub-sections (2) and (3). “Recourse” is defined by P. Ramanatha
Aiyar's Advanced Law Lexicon (3rd Edn.) as the enforcement or method of
enforcing a right. Where the right is itself truncated, enforcement of such truncated
right can also be only limited in nature. What is clear from a reading of the said
provisions is that, given the limited grounds of challenge under sub-sections (2) and
(3), an application can only be made to set aside an award. This becomes even
clearer when we see sub-section (4) under which, on receipt of an application under
sub-section (1) of Section 34, the court may adjourn the Section 34 proceedings and
give the Arbitral Tribunal an opportunity to resume the arbitral proceedings or take
such action as will eliminate the grounds for setting aside the arbitral award. Here
again, it is important to note that it is the opinion of the Arbitral Tribunal which
counts in order to eliminate the grounds for setting aside the award, which may be
indicated by the court hearing the Section 34 application.




17. It is important to remember that Section 34 is modelled on the UNCITRAL Model
Law on International Commercial Arbitration, 1985, under which no power to
modify an award is given to a court hearing a challenge to an award.

19. The statutory scheme under Section 34 of the Arbitration Act, 1996 is in keeping
with the UNCITRAL Model Law and the legislative policy of minimal judicial
interference in arbitral awards.

20. By way of contrast, under Sections 15 and 16 of the Arbitration Act, 1940, the
court is given the power to modify or correct an award in the circumstances
mentioned in Section 15, apart from a power to remit the award under Section 16.

22. Thus, under the scheme of the old Act, an award may be remitted, modified or
otherwise set aside given the grounds contained in Section 30 of the 1940 Act,
which are broader than the grounds contained in Section 34 of the 1996 Act.

23. It is settled law that a Section 34 proceeding does not contain any challenge on
the merits of the award. This has been decided in MMTC Ltd. v. Vedanta Ltd.
[MMTC Ltd. v. Vedanta Ltd., (2019) 4 SCC 163 : (2019) 2 SCC (Civ) 293] , as
follows : (SCC p. 167, para 14)
“14. As far as interference with an order made under Section 34, as per
Section 37, is concerned, it cannot be disputed that such interference
under Section 37 cannot travel beyond the restrictions laid down under
Section 34. In other words, the court cannot undertake an independent
assessment of the merits of the award, and must only ascertain that the
exercise of power by the court under Section 34 has not exceeded the
scope of the provision. Thus, it is evident that in case an arbitral award
has been confirmed by the court under Section 34 and by the court in an
appeal under Section 37, this Court must be extremely cautious and slow
to disturb such concurrent findings.”
24. Likewise, in Ssangyong Engg. & Construction Co. Ltd. v. NHAI, (2019) 15 SCC
131, this Court under the caption “Section 34(2)(a) does not entail a challenge to
an arbitral award on merits” referred to this Court's judgment in Renusagar Power
Co. Ltd. v. General Electric Co., 1994 Supp (1) SCC 644, the Convention on the
Recognition and Enforcement of Foreign Arbitral Awards, 1958 (“the New York
Convention™) and various other authorities to conclude that there could be no
challenge on merits under the grounds mentioned in Section 34 — (see paras 34 to
48). This Court also held, in Maharashtra State Electricity Distribution Co. Ltd. v.
Datar Switchgear Ltd., (2018) 3 SCC 133 (at p. 170), that the court hearing a
Section 34 petition does not sit in appeal (see para 51).

31. Thus, there can be no doubt that given the law laid down by this Court, Section
34 of the Arbitration Act, 1996 cannot be held to include within it a power to modify
an award. The sheet anchor of the argument of the respondents is the judgment of




the learned Single Judge in Gayatri Balaswamy [Gayatri Balaswamy v. ISG
Novasoft Technologies Ltd., 2014 SCC OnLine Mad 6568 : (2015) 1 Mad LJ 5] .
This matter arose out of a claim for damages by an employee on account of sexual
harassment at the workplace. The learned Single Judge referred to the power to
modify or correct an award under Section 15 of the Arbitration Act, 1940 in para 29
of the judgment. Thereafter, a number of judgments of this Court were referred to in
which awards were modified by this Court, presumably under the powers of this
Court under Article 142 of the Constitution of India. In para 34, the learned Single
Judge referred to para 52 in McDermott case [McDermott International Inc. v.
Burn Standard Co. Ltd., (2006) 11 SCC 181] and then concluded that since the
observations made in the said para were not given in answer to a pointed question
as to whether the court had the power under Section 34 to modify or vary an award,
this judgment cannot be said to have settled the answer to the question raised
finally.

48. Quite obviously if one were to include the power to modify an award in Section
34, one would be crossing the Lakshman Rekha and doing what, according to the
justice of a case, ought to be done. In interpreting a statutory provision, a Judge
must put himself in the shoes of Parliament and then ask whether Parliament
intended this result. Parliament very clearly intended that no power of modification
of an award exists in Section 34 of the Arbitration Act, 1996. It is only for
Parliament to amend the aforesaid provision in the light of the experience of the
courts in the working of the Arbitration Act, 1996, and bring it in line with other
legislations the world over.”

JUDICIAL SETTLEMENT

Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) L., (2010) 8
SCC 24

What is “Judicial settlement”:

“12. “Judicial settlement” is a term in vogue in USA referring to a settlement of a
civil case with the help of a Judge who is not assigned to adjudicate upon the
dispute. “Mediation” is also a well-known term and it refers to a method of non-
binding dispute resolution with the assistance of a neutral third party who tries to
help the disputing parties to arrive at a negotiated settlement. It is also a synonym
of the term “conciliation”. (See Black's Law Dictionary, 7th Edn., pp. 1377 and
996.)

13. When words are universally understood in a particular sense, and assigned a
particular meaning in common parlance, the definitions of those words in Section
89 with interchanged meanings has led to confusion, complications and difficulties
in implementation. The mix-up of definitions of the terms “judicial settlement” and
“mediation” in Section 89 is apparently due to a clerical or typographical error in
drafting, resulting in the two words being interchanged in clauses (c) and (d) of
Section 89(2). If the word “mediation” in clause (d) and the words “judicial
settlement” in clause (c) are interchanged, we find that the said clauses make
perfect sense.”




MEDIATION

B.S. Krishna Murthy v. B.S. Nagaraj, (2011) 15 SCC 464

ADR Mechanisim - Mediation — Family Relationship Disputes - Duty of
Lawyer :

“3. In our opinion, the lawyers should advise their clients to try for mediation for
resolving the disputes, especially where relationships, like family relationships,
business relationships, are involved, otherwise, the litigation drags on for years and
decades often ruining both the parties. Hence, the lawyers as well as litigants
should follow Mahatma Gandhi's advice in the matter and try for
arbitration/mediation. This is also the purpose of Section 89 of the Code of Civil
Procedure.”

Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) Ltd., (2010) 8
SCC 24

Identifying Suitable & Unsuitable Cases :

In Afcons Infrastructure Ltd. v. Cherian Varkey Construction Co. (P) Ltd., (2010)
8 SCC 24, the Hon’ble Supreme Court outlined specific categories of civil disputes
suitable for mediation and Alternative Dispute Resolution.

Suitable cases:

Commercial and Contractual Disputes: All cases relating to trade, commerce, and
contracts.

Personal Relationships Matters: Matrimonial cases, partnership disputes, and

other matters arising from souring relationships.

Ongoing Relationships: Disputes where it is necessary or beneficial to preserve a
pre-existing relationship (e.g., employer-employee disputes, neighborly issues).
Tortious Liability: Claims involving torts, including motor vehicle accident claims.
Consumer Rights: All consumer protection disputes.

Unsuitable cases:

Complex public policy matters, criminal offenses, constitutional questions, and
cases involving a large number of parties that do not have a positive attitude toward
settling. These include:

Fraud and Criminality: Cases involving serious allegations of fraud, forgery,
coercion, fabrication, or impersonation.

Representative Suits: Lawsuits affecting the interests of unrepresented or wide-
ranging parties (e.g., representative suits under Order 1 Rule 8 of the CPC).

Public Interest Litigation (PIL): Suits involving broader public interest.
Elections: Disputes relating to elections to public offices.

Grant of Authority: Proceedings requiring the court to grant official authority
(e.g., probate, guardianship).

K. Srinivas Rao v. D.A. Deepa, (2013) 5 SCC 226




Mediation in Matrimonial Disputes both Civil and Criminal Cases:

“39. Quite often, the cause of the misunderstanding in a matrimonial dispute is
trivial and can be sorted out. Mediation as a method of alternative dispute
resolution has got legal recognition now. We have referred several matrimonial
disputes to mediation centres. Our experience shows that about 10% to 15% of
matrimonial disputes get settled in this Court through various mediation centres.
We, therefore, feel that at the earliest stage i.e. when the dispute is taken up by the
Family Court or by the court of first instance for hearing, it must be referred to
mediation centres. Matrimonial disputes particularly those relating to custody of
child, maintenance, etc. are pre-eminently fit for mediation. Section 9 of the Family
Courts Act enjoins upon the Family Court to make efforts to settle the matrimonial
disputes and in these efforts, the Family Courts are assisted by the counsellors.
Even if the counsellors fail in their efforts, the Family Courts should direct the
parties to mediation centres, where trained mediators are appointed to mediate
between the parties. Being trained in the skill of mediation, they produce good
results.

40. The idea of pre-litigation mediation is also catching up. Some mediation centres
have, after giving wide publicity, set up “Help Desks” at prominent places
including facilitation centres at court complexes to conduct pre-litigation
mediation. We are informed that in Delhi Government Mediation and Conciliation
Centres, and in Delhi High Court Mediation Centre, several matrimonial disputes
are settled. These centres have a good success rate in pre-litigation mediation. If all
mediation centres set up pre-litigation desks/clinics by giving sufficient publicity
and matrimonial disputes are taken up for pre-litigation settlement, many families
will be saved of hardships if, at least, some of them are settled.

44. We, therefore, feel that though offence punishable under Section 498-A IPC is
not compoundable, in appropriate cases if the parties are willing and if it appears
to the criminal court that there exist elements of settlement, it should direct the
parties to explore the possibility of settlement through mediation. This is, obviously,
not to dilute the rigour, efficacy and purport of Section 498-A IPC, but to locate
cases where the matrimonial dispute can be nipped in bud in an equitable manner.
The Judges, with their expertise, must ensure that this exercise does not lead to the
erring spouse using mediation process to get out of clutches of the law. During
mediation, the parties can either decide to part company on mutually agreed terms
or they may decide to patch up and stay together. In either case for the settlement to
come through, the complaint will have to be quashed. In that event, they can
approach the High Court and get the complaint quashed. If, however, they choose
not to settle, they can proceed with the complaint. In this exercise, there is no loss to
anyone. If there is settlement, the parties will be saved from the trials and
tribulations of a criminal case and that will reduce the burden on the courts which
will be in the larger public interest. Obviously, the High Court will quash the
complaint only if after considering all circumstances it finds the settlement to be
equitable and genuine. Such a course, in our opinion, will be beneficial to those
who genuinely want to accord a quietus to their matrimonial disputes.




45. We would, however, like to clarify that reduction of burden of cases on the
courts will, however, be merely an incidental benefit and not the reason for sending
the parties for mediation. We recognise “mediation” as an effective method of
alternative dispute resolution in matrimonial matters and that is the reason why we
want the parties to explore the possibility of settlement through mediation in
matrimonial disputes.

46. We, therefore, issue directions, which the courts dealing with the matrimonial
matters shall follow.

46.1. In terms of Section 9 of the Family Courts Act, the Family Courts shall make
all efforts to settle the matrimonial disputes through mediation. Even if the
counsellors submit a failure report, the Family Courts shall, with the consent of the
parties, refer the matter to the mediation centre. In such a case, however, the
Family Courts shall set a reasonable time-limit for mediation centres to complete
the process of mediation because otherwise the resolution of the disputes by the
Family Court may get delayed. In a given case, if there is good chance of
settlement, the Family Court in its discretion, can always extend the time-limit.

46.2. The criminal courts dealing with the complaint under Section 498-A IPC
should, at any stage and particularly, before they take up the complaint for hearing,
refer the parties to mediation centre if they feel that there exist elements of
settlement and both the parties are willing. However, they should take care to see
that in this exercise, rigour, purport and efficacy of Section 498-A IPC is not
diluted. Needless to say that the discretion to grant or not to grant bail is not in any
way curtailed by this direction. It will be for the court concerned to work out the
modalities taking into consideration the facts of each case.

46.3. All mediation centres shall set up pre-litigation desks/clinics; give them wide
publicity and make efforts to settle matrimonial disputes at pre-litigation stage.”

Moti Ram v. Ashok Kumar, (2011) 1 SCC 466

Mediation proceedings are totally confidential and in case the mediation is
unsuccessful, the Mediator should not write anything that was discussed,
proposed or done during the mediation proceedings:

“2. In this connection, we would like to state that mediation proceedings are totally
confidential proceedings. This is unlike proceedings in court which are conducted
openly in the public gaze. If the mediation succeeds, then the Mediator should send
the agreement signed by both the parties to the court without mentioning what
transpired during the mediation proceedings. If the mediation is unsuccessful, then
the Mediator should only write one sentence in his report and send it to the court
stating that the “mediation has been unsuccessful”. Beyond that, the Mediator
should not write anything which was discussed, proposed or done during the
mediation proceedings. This is because in mediation, very often, offers, counter-
offers and proposals are made by the parties but until and unless the parties reach
to an agreement signed by them, it will not amount to any concluded contract. If the
happenings in the mediation proceedings are disclosed, it will destroy the
confidentiality of the mediation process.”




Perry Kansagra v. Smriti Madan Kansagra, (2019) 20 SCC 753

Appointment of Mediators and Conciliators- Mediation Proceedings-
Sacrosanct principle of confidentiality in mediation:

“24. We, thus, have line of cases dealing with mediation/conciliation and other
proceedings in general and Rule 8 of the Rules dealing inter alia, with custody
issues which is in the nature of an exception to the norms of confidentiality. It is
true that the process of mediation is founded on the element of confidentiality.
Qualitatively, Mediation or Conciliation stands on a completely different footing as
against regular adjudicatory processes. Instead of an adversarial stand in
adjudicatory proceedings, the idea of mediation is to resolve the dispute at a level
which is amicable rather than adversarial. In the process, the parties may make
statements which they otherwise they would not have made while the matter was
pending adjudication before a court of law. Such statements which are essentially
made in order to see if there could be a settlement, ought not to be used against the
maker of such statements in case at a later point the attempts at mediation
completely fail. If the statements are allowed to be used at subsequent stages, the
element of confidence which is essential for healthy mediation/conciliation would
be completely lost. The element of confidentiality and the assurance that the
statements would not be relied upon helps the parties bury the hatchet and move
towards resolution of the disputes. The confidentiality is, thus, an important element
of mediation/conciliation.

27. We, thus, have line of cases dealing with mediation/conciliation and other
proceedings in general and Rule 8 of the Rules dealing inter alia, with custody
issues which is in the nature of an exception to the norms of confidentiality. It is
true that the process of mediation is founded on the element of confidentiality.
Qualitatively, mediation or conciliation stands on a completely different footing as
against reqular adjudicatory processes. Instead of an adversarial stand in
adjudicatory proceedings, the idea of mediation is to resolve the dispute at a level
which is amicable rather than adversarial. In the process, the parties may make
statements which they otherwise would not have made while the matter was pending
adjudication before a court of law. Such statements which are essentially made in
order to see if there could be a settlement, ought not to be used against the maker of
such statements in case at a later point the attempts at mediation completely fail. If
the statements are allowed to be used at subsequent stages, the element of
confidence which is essential for healthy mediation/conciliation would be
completely lost. The element of confidentiality and the assurance that the statements
would not be relied upon helps the parties bury the hatchet and move towards
resolution of the disputes. The confidentiality is, thus, an important element of
mediation/conciliation.

28. Complete adherence to confidentiality would absolutely be correct in normal
matters where the role of the court is purely of an adjudicator. But such an
approach may not essentially be conducive when the court is called upon and
expected to discharge its role in the capacity as parens patriae and is concerned
with the welfare of a child. All custody and guardianship issues are resolved on the




touchstone or parameter of “best interest of the child“. In custody and
guardianship disputes between two parties, a minor child is in a peculiar situation.
At times, both sides are busy fighting legal battles and the court is called upon in
parens patriae to decide what is in the best interest of the child. In order to reach
correct conclusion, the court may interview the child or may depend upon the
analysis of an expert who may spend some more time with the child and gauge the
upbringing, personality, desires or mental frame of the child and render assistance
to the court. It is precisely for this reason that the element of confidentiality which
is otherwise the basic foundation of mediation/conciliation, to a certain extent, is
departed from in sub-rule (viii) of Rule 8 of the Rules.

29. If the reports of the Counsellor touching upon the home environment of the
parties concerned, their personalities and their relationship with their child or
children would assist the court in determining the custody or guardianship issues,
any technicality ought not to stand in the way. Sub-rule (viii) of Rule 8 seeks to
achieve that purpose and makes such material available for the assessment of the
court. The observations of this Court in Ashish Ranjan v. Anupma Tandon [Ashish
Ranjan v. Anupma Tandon, (2010) 14 SCC 274 : (2011) 4 SCC (Civ) 948] have
crystallised the approach to be adopted in matters concerning custody or
guardianship issues. Paras 18 and 19 of the decision are as under: (SCC pp. 282-83)

“18. It is settled legal proposition that while determining the question as
to which parent the care and control of a child should be given, the
paramount consideration remains the welfare and interest of the child
and not the rights of the parents under the statute. Such an issue is
required to be determined in the background of the relevant facts and
circumstances and each case has to be decided on its own facts as the
application of doctrine of stare decisis remains irrelevant insofar as the
factual aspects of the case are concerned. While considering the welfare
of the child, the ‘moral and ethical welfare of the child must also weigh
with the court as well as his physical well-being’. The child cannot be
treated as a property or a commodity and, therefore, such issues have to
be handled by the court with care and caution, with love, dffection and
sentiments applying human touch to the problem. Though, the provisions
of the special statutes which govern the rights of the parents or guardians
may be taken into consideration, there is nothing which can stand in the
way of the court exercising its parens patriae jurisdiction arising in such
cases. (Vide Gaurav Nagpal v. Sumedha Nagpal [Gaurav Nagpal v.
Sumedha Nagpal, (2009) 1 SCC 42 : (2009) 1 SCC (Civ) 1 : AIR 2009 SC
557].)

19. The statutory provisions dealing with the custody of the child under
any personal law cannot and must not supersede the paramount
consideration as to what is conducive to the welfare of the minor. In fact,
no statute on the subject, can ignore, eschew or obliterate the vital factor
of the welfare of the minor. (Vide Elizabeth Dinshaw v. Arvand M.




Dinshaw [Elizabeth Dinshaw v. Arvand M. Dinshaw, (1987) 1 SCC 42 :
1987 SCC (Cri) 13 : AIR 1987 SC 3] , Chandrakala Menon v. Vipin
Menon [Chandrakala Menon v. Vipin Menon, (1993) 2 SCC 6 : 1993 SCC
(Cri) 485] , Nil Ratan Kundu v. Abhijit Kundu [Nil Ratan Kundu v. Abhijit
Kundu, (2008) 9 SCC 413] , Shilpa Aggarwal v. Aviral Mittal [Shilpa
Aggarwal v. Aviral Mittal, (2010) 1 SCC 591 : (2010) 1 SCC (Civ) 192]
and Athar Hussain v. Syed Siraj Ahmed [Athar Hussain v. Syed Siraj
Ahmed, (2010) 2 SCC 654 : (2010) 1 SCC (Civ) 528] .)”

30. Statements made by the parents during the course of mediation may not be
relied upon on the ground of confidentiality but natural responses and statements
made by the minor to the Counsellor would certainly afford a chance to decide
what is in the best interest of the child. A child may respond naturally and
spontaneously in its interactions with the Counsellor, who is professionally trained
to make the child feel comfortable. Record of such interaction may afford valuable
inputs to the court in discharge of its duties in parens patriae jurisdiction. If during
such interaction issues or aspects concerning welfare of a child are noticed, there is
no reason why the court be deprived of access to such aspects. As held by this Court
in various judgments, the paramount consideration ought to be to see what is in the
best interest of the child.”

Bezawada Sri Naga Sushma V. Sundru Uday Kiran Transfer Petition (C)
No0.2933/2025 Order Dated : 10-03-2026

Training on Mediation :

1. The Report of the learned Mediator be removed forthwith from the e-portal and
the copies thereof as placed on our files, be kept in a sealed cover.

2. We are of the considered view that the Report so submitted by the learned
Mediator is not in consonance with the directions issued by this Court in “Moti
Ram vs. Ashok Kumar” reported in (2011) 1 SCC 466 as reiterated in the case of
“Perry Kansagra vs. Smriti Madan Kansagra” reported in (2019) 20 SCC 753,
particularly in Paragraph 24. We need not say anything further, save and except
that we direct the Registry of this Court to forward a copy of this order, as also a
copy of the Report filed by the learned Mediator, A.P. High Court Mediation and
Arbitration Centre, in a sealed cover, to the Registrar General of the High Court of
Andhra Pradesh at Amaravati, to be placed before Hon’ble the Chief Justice for
taking appropriate steps as are required under law. All concerned need to be
apprised of the existing position in law, which exercise perhaps can be conducted
by sensitizing and imparting training through the office of the Coordinator of all
the Centres where Mediation is conducted.”

MEDIATION ACT, 2023

Sugandha Hiremath v. Babasaheb Neelkanth Kalyani, 2026 SCC OnLine Bom
2833

The Mediation Act, 2023 does not confer power on courts to mandate
mediation without the mutual consent of all parties. Mediation under the




statutory framework is inherently consensual :

“15. The Mediation Act, 2023 does not provide for any mandatory mediation nor
does it confer any power on the court to order mediation without consent of all
parties. The procedure prescribed under the Act is for a mediation agreement to be
executed in writing to submit to mediation. Thus, the mediation contemplated by the
Mediation Act is not compulsory but a consensual mediation.”

Raju Sanga v. Rajendra Agrawal, 2025 SCC OnLine Jhar 2404

Under Section 22(3) of the Act, information from mediation proceedings is
strictly confidential and cannot be introduced as evidence in any court or
tribunal.

A plain reading of Section 22 (3) of the Mediation Act, 2023 will reveal that
Section 22 (3) of the Mediation Act, 2023 envisages that no party to the
mediation shall in any proceeding before a court or tribunal, rely on or
introduce as evidence any information or communication set forth inter alia
acknowledgment made during the mediation, acceptance or willingness made
in the mediation or any other mediation proceeding.

“8. It is also a settled principle of law as has been held by the Hon'ble Supreme

Court of India in the case of Pritpal Singh v. State of Bihar (supra) 2001 SCC
OnLine SC 123 that the cancelling of bail granted to an accused in a case solely on
the ground that the terms of the compromise, has not been complied with, is
untenable.

9. Now, coming to the facts of the case, there is no allegation against the petitioner
of having committed any of the grounds for which bail once granted to an accused
can be cancelled, which has been enumerated in the foregoing paragraphs of this
judgment; illustratively though not exhaustively.

10. In view of Section 22 (3) of the Mediation Act, 2023, it is a mandate of law that
any information or communication set forth in any mediation proceeding shall not
be introduced as evidence before any court and tribunal and no court and tribunal
shall take cognizance of such information or evidence.

11. Under such circumstances, this Court has no hesitation in holding that the
learned Additional Judicial Commissioner-XV, Ranchi has committed a grave
illegality by cancelling the bail granted to the petitioner for the sole reason that the
terms and conditions arrived at in the mediation, has not been adhered to by the
petitioner.

12. Accordingly, the order dated 27.01.2024 passed by the learned Additional
Judicial Commissioner-XV, Ranchi in Criminal Miscellaneous Case No. 78 of 2023
arising out of A.B.P. No. 1341 of 2021, being not sustainable in law, is quashed and
set aside and the bail granted to the petitioner in connection with Namkum P.S. Case
No. 29 of 2021, is restored.”




Kamal Ranbir Singh v. Namrata Ladhani, 2024 SCC OnLine MP 9695
Mediation Act, 2023 has no retrospective operation:

“19. From plan reading of this Section (Sec. 56), it is clear that Mediation Act has
no retrospective operation and no mediation or concilliation which had already
commenced before the coming into force of this Act will be governed by the
provisions of Mediation Act, 2023. Therefore, reliance by the counsel for petitioners
on Mediation Act, 2023 is misconceived.”

LOK ADALAT

State of Punjab v. Jalour Singh, (2008) 2 SCC 660

Jurisdiction, Powers and Functions of Lok Adalat :

“8. It is evident from the said provisions that the Lok Adalats have no adjudicatory
or judicial functions. Their functions relate purely to conciliation. A Lok Adalat
determines a reference on the basis of a compromise or settlement between the
parties at its instance, and puts its seal of confirmation by making an award in
terms of the compromise or settlement. When the Lok Adalat is not able to arrive at
a settlement or compromise, no award is made and the case record is returned to
the court from which the reference was received, for disposal in accordance with
law. No Lok Adalat has the power to “hear” parties to adjudicate cases as a court
does. It discusses the subject-matter with the parties and persuades them to arrive
at a just settlement. In their conciliatory role, the Lok Adalats are guided by the
principles of justice, equity and fair play. When the LSA Act refers to
“determination” by the Lok Adalat and “award” by the Lok Adalat, the said Act
does not contemplate nor require an adjudicatory judicial determination, but a non-
adjudicatory determination based on a compromise or settlement, arrived at by the
parties, with guidance and assistance from the Lok Adalat. The “award” of the Lok
Adalat does not mean any independent verdict or opinion arrived at by any
decision-making process. The making of the award is merely an administrative act
of incorporating the terms of settlement or compromise agreed by parties in the
presence of the Lok Adalat, in the form of an executable order under the signature
and seal of the Lok Adalat.

9. But we find that many sitting or retired Judges, while participating in the Lok
Adalats as members, tend to conduct the Lok Adalats like courts, by hearing
parties, and imposing their views as to what is just and equitable, on the parties.
Sometimes they get carried away and proceed to pass orders on merits, as in this
case, even though there is no consensus or settlement. Such acts, instead of
fostering alternative dispute resolution through the Lok Adalats, will drive the
litigants away from the Lok Adalats. The Lok Adalats should resist their temptation
to play the part of judges and constantly strive to function as conciliators. The
endeavour and effort of the Lok Adalats should be to guide and persuade the
parties, with reference to principles of justice, equity and fair play to compromise
and settle the dispute by explaining the pros and cons, strengths and weaknesses,




advantages and disadvantages of their respective claims.

10. The order of the Lok Adalat in this case (extracted above), shows that it
assumed a judicial role, heard parties, ignored the absence of consensus, and
increased the compensation to an extent it considered just and reasonable, by a
reasoned order which is adjudicatory in nature. It arrogated to itself the appellate
powers of the High Court and “allowed” the appeal and “directed” the
respondents in the appeal to pay the enhanced compensation of Rs 62,200 within
two months. The order of the Lok Adalat was not passed by consent of parties or in
pursuance of any compromise or settlement between the parties, is evident from its
observation that “if the parties object to the proposed order they may move the
High Court within two months for disposal of the appeal on merits according to
law”. Such an order is not an award of the Lok Adalat. Being contrary to law and
beyond the power and jurisdiction of the Lok Adalat, it is void in the eye of the law.
Such orders which “impose” the views of the Lok Adalats on the parties, whatever
be the good intention behind them, bring a bad name to the Lok Adalats and legal
services.”

B.P. Moideen Sevamandir v. A.M. Kutty Hassan, (2009) 2 SCC 198

Role of courts with reference to Lok Adalats:

15. We may now turn to the role of courts with reference to Lok Adalats. Lok Adalat
is an alternative dispute resolution mechanism. Having regard to Section 89 of the
Code of Civil Procedure, it is the duty of court to ensure that parties have recourse
to the alternative dispute resolution (for short “ADR”) processes and to encourage
litigants to settle their disputes in an amicable manner. But there should be no
pressure, force, coercion or threat to the litigants to settle disputes against their
wishes. Judges also require some training in selecting and referring cases to Lok
Adalats or other ADR processes.

16. Mechanical reference to unsuited mode of ADR process may well be
counterproductive. A plaintiff who comes to court alleging unlawful encroachment
by a neighbour may well ask what kind of settlement he should have with an
encroacher in a Lok Adalat. He cannot obviously be asked to sacrifice a part of his
land for purposes of amicable settlement thereby perpetuating the illegality of an
encroachment. A plaintiff alleging fraud and forgery of documents against a
defendant may well ask what settlement he can have with a fraudster or forger
through ADR process as any settlement may mean yielding to or accepting fraud or

forgery.

B.P. Moideen Sevamandir v. A.M. Kutty Hassan, (2009) 2 SCC 198

Right of a party whose case is not settled before the Lok Adalat:

“18. Section 20(5) of the Act statutorily recognises the right of a party whose case
is not settled before the Lok Adalat to have his case continued before the court and
have a decision on merits.

19. Any admission made, any tentative agreement reached, or any concession made
during the negotiation process before the Lok Adalat cannot be used either in
favour of a party or against a party when the matter comes back to the court on
failure of the settlement process. To deny hearing to a party on the ground that his




behaviour before the Lok Adalat was cantankerous or unreasonable would amount
to denial of justice. When deciding a matter on merits of a case, if a court carries
any prejudice against a party on account of his conduct before an ADR forum, it
will violate the inviolable guarantee against prejudice or bias in decision-making
process. Such conduct can neither be permitted nor be tolerated and requires to be
strongly deprecated. Every Judge should constantly guard against prejudice, bias
and prejudging, in whatever form. Judges should not only be unbiased, but seem to
be unbiased. Judiciary can serve the nation only on the trust, faith and confidence
of the public in its impartiality and integrity.”

State of Punjab v. Ganpat Raj, (2006) 8 SCC 364

The Lok Adalat can dispose of a matter by way of a compromise or settlement
between the parties :

“7. The specific language used in sub-section (3) of Section 20 makes it clear that
the Lok Adalat can dispose of a matter by way of a compromise or settlement
between the parties. Two crucial terms in sub-sections (3) and (5) of Section 20 are
“compromise” and “settlement”. The former expression means settlement of
differences by mutual concessions. It is an agreement reached by adjustment of
conflicting or opposing claims by reciprocal modification of demands. As per
Termes de la Ley, “compromise is a mutual promise of two or more parties that are
at controversy”. As per Bouvier it is “an agreement between two or more persons,
who, to avoid a law suit, amicably settle their differences, on such terms as they can
agree upon”. The word “compromise” implies some element of accommodation on
each side. It is not apt to describe total surrender. (See NFU Development Trust
Ltd., Re [(1973) 1 All ER 135 : (1972) 1 WLR 1548 (Ch D)] ). A compromise is
always bilateral and means mutual adjustment. “Settlement” is termination of legal
proceedings by mutual consent. The case at hand did not involve compromise or
settlement and could not have been disposed of by the Lok Adalat. If no compromise
or settlement is or could be arrived at, no order can be passed by the Lok Adalat.
Therefore, the disposal of Civil Writ Petition No. 943 of 2000 filed by the
respondent is clearly impermissible.”

Estate Officer v. H.V. Mankotia, (2022) 12 SCC 609

The short question which is posed for consideration of this Court is whether in
the Lok Adalat held by the High Court, was it open for the members of the Lok
Adalat to enter into the merits of the writ petition and to dismiss the same on
merits, in absence of any settlement arrived at between the parties ?

“8. Thus, a fair reading of the aforesaid provisions of the Legal Services Authorities
Act, 1987 makes it clear that the jurisdiction of the Lok Adalat would be to
determine and to arrive at a compromise or a settlement between the parties to a
dispute and once the aforesaid settlement/compromise fails and no compromise or
settlement could be arrived at between the parties, the Lok Adalat has to return the
case to the Court from which the reference has been received for disposal in
accordance with law and in any case, the Lok Adalat has no jurisdiction at all to
decide the matter on merits once it is found that compromise or settlement could not
be arrived at between the parties.”




Mayya v. State of U.P,, 2026 SCC OnLine All 3355

Primary role of a Lok Adalat is to facilitate a settlement between the parties on
the basis of their consent regarding the dispute

“12. A Magistrate, while sitting as a member of Lok Adalat, has a limited
jurisdiction regarding matters before him. The primary role of a Lok Adalat is to
facilitate a settlement between the parties on the basis of their consent regarding
the dispute. If no compromise is reached, the Lok Adalat must return the case to the
regular court. It cannot perform judicial functions like rejecting an final report or
deciding to treat it as a complaint case. Any judicial order rejecting a report and
switching to a complaint procedure must be made by the regular court where the
case was originally pending. Under the Legal Services Authorities Act, 1987, Lok
Adalats are purely conciliatory forums, not adjudicatory ones.

13. If, after rejection of final report, the matter is “registered as a complaint” in

Lok Adalat, that order itself is procedurally questionable. Since Lok Adalat cannot
adjudicate or direct cognisance, such an order has no independent legal sanctity
unless it reflects a compromise. Criminal complaints cannot be “registered” by Lok
Adalat in substitution of the Magistrate's judicial function.

16. Acts such as “rejecting an FR” or “taking cognisance” are judicial functions
that must be performed by a Magistrate in their reqular court capacity, not as a
member of a Lok Adalat panel. Once an order is found to be passed without
jurisdiction, all subsequent proceedings automatically come to an end. If a Lok
Adalat “registers” a complaint after FR rejection, that act is without jurisdiction
(Lok Adalat cannot adjudicate or direct cognisance). Any summoning order flowing
from such registration is vitiated because its foundation is void.”

State of Punjab v. Jalour Singh, (2008) 2 SCC 660
Finality of Lok Adalat Award:

“12. It is true that where an award is made by the Lok Adalat in terms of a
settlement arrived at between the parties (which is duly signed by parties and
annexed to the award of the Lok Adalat), it becomes final and binding on the parties
to the settlement and becomes executable as if it is a decree of a civil court, and no
appeal lies against it to any court. If any party wants to challenge such an award
based on settlement, it can be done only by filing a petition under Article 226
and/or Article 227 of the Constitution, that too on very limited grounds. But where
no compromise or settlement is signed by the parties and the order of the Lok
Adalat does not refer to any settlement, but directs the respondent to either make
payment if it agrees to the order, or approach the High Court for disposal of appeal
on merits, if it does not agree, is not an award of the Lok Adalat. The question of
challenging such an order in a petition under Article 227 does not arise. As already
noticed, in such a situation, the High Court ought to have heard and disposed of the
appeal on merits.”




Dilip Mehta v. Rakesh Gupta, 2025 SCC OnLine SC 2737

No appellate or plenary civil remedy against Lok Adalat award, only remedy is
supervisory jurisdiction of High Court :

“10. The principle that emerges is that the statutory finality attached to a Lok
Adalat award leaves no room for an appellate or plenary civil remedy against the
award treated as a decree. The award may be executed as a decree, but its validity
cannot be reopened through an ordinary civil suit or by treating some other civil
proceeding as a vehicle for setting it aside. The only recognised avenue of
challenge is the constitutional jurisdiction of the High Court, which is supervisory
and exceptional in nature.”

P.T. Thomas v. Thomas Job, (2005) 6 SCC 478

Execution of Lok Adalat Award and Powers of Executing Court : Executing
Court has all the powers in relation to Lok Adalat Award as it has in relation to
a decree passed by itself — It includes power to extend time:

23. Though the award of a Lok Adalat is not a result of a contest on merits just as a
regular suit by a court in a regular trial is, however, it is as equal and on a par with a
decree on compromise and will have the same binding effect and be conclusive. Just
as the decree passed on compromise cannot be challenged in a regular appeal, the
award of the Lok Adalat, being akin to the same, cannot be challenged by any of the
regular remedies available under law, including by invoking Article 226 of the
Constitution and challenging the correctness of the award, on any ground. Judicial
review cannot be invoked in such awards, especially on the grounds as were raised
in the revision petition.

24, The award of Lok Adalat is final and permanent which is equivalent to a decree
executable, and the same is an ending to the litigation among parties.

28. We have already discussed the steps taken by the appellant to serve notice on the
respondent and the steps taken by him to perform his obligations and sending of the
notice and telegram, etc. would not have been done unless the appellant was ready
with his obligations and the money all along. The appellant had waited till almost
the last day for the respondent to perform his obligations. The High Court, in our
view, has failed to note that the court's attempt should be to give life and
enforceability to the compromise award and not to defeat it on technical grounds.
This is a fit case, in our view, where the respondent ought to have been directed to
execute the sale deed by extended time, if necessary. The High Court is also not
correct in holding that the court has no jurisdiction to extend the time. In our view,
the learned Subordinate Judge rightly extended the time for depositing the money
which the High Court wrongly interfered with.

K.N. Govindan Kutty Menon v. C.D. Shaji, (2012) 2 SCC 51

The question posed for consideration is that when a criminal case filed under
Section 138 of the Negotiable Instruments Act, 1881 referred to by the
Magistrate's Court to the Lok Adalat is settled by the parties and an award is
passed recording the settlement, can it be considered as a decree of a civil court
and thus executable ?

26. From the above discussion, the following propositions emerge:




(1) In view of the unambiguous language of Section 21 of the Act, every award of
the Lok Adalat shall be deemed to be a decree of a civil court and as such it is
executable by that court.

(2) The Act does not make out any such distinction between the reference made by a
civil court and a criminal court.

(3) There is no restriction on the power of the Lok Adalat to pass an award based on
the compromise arrived at between the parties in respect of cases referred to by
various courts (both civil and criminal), tribunals, Family Court, Rent Control
Court, Consumer Redressal Forum, Motor Accidents Claims Tribunal and other
forums of similar nature.

(4) Even if a matter is referred by a criminal court under Section 138 of the
Negotiable Instruments Act, 1881 and by virtue of the deeming provisions, the
award passed by the Lok Adalat based on a compromise has to be treated as a
decree capable of execution by a civil court.

REFUND OF COURT FEE

High Court of Madras v. M.C. Subramaniam, (2021) 3 SCC 560

Refund of Court Fee — Liberal Interpretation:

“26. Thus, in our view, the High Court was correct in holding that Section 89 CPC
and Section 69-A of the 1955 Act be interpreted liberally. In view of this broad
purposive construction, we dffirm the High Court's conclusion, and hold that
Section 89 CPC shall cover, and the benefit of Section 69-A of the 1955 Act shall
also extend to all methods of out-of-court dispute settlement between parties that
the Court subsequently finds to have been legally arrived at. This would, thus, cover
the present controversy, wherein a private settlement was arrived at, and a memo to
withdraw the appeal was filed before the High Court. In such a case as well, the
appellant i.e. Respondent 1 herein would be entitled to refund of court fee.”

Jage Ram V. Ved Kaur SLP (C) No. 723/2023 Order Dated : 28-01-2025

Refund of court fees - Permissibility:

6. The refund of court fees is permissible only if the matter is referred to
Arbitration, Conciliation, judicial settlement, including through Lok Adalat or
mediation for settlement and the case is decided in terms of such a settlement and
not otherwise.

7. In the case at hand, the settlement in terms of which the second appeal was
decided by the High Court is not on reference to any of the above authorities/fora
rather it was an amicable settlement out of the court.

8. Accordingly, we are of the opinion that the petitioner is not entitled to refund of
the court fees and the High Court has not committed any error or illegality in
refusing such a prayer.
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