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Vishal Jeet v. Union
of India (1990) 3
SCC318

Hon’ble the Supreme Court dealt with the grave issue of sexual exploitation of children and kidnapped girls
trafficked for prostitution. Treating the matter as one of human rights and social justice, the Court recognized
the inadequacy of existing law-enforcement efforts and lapse in implementation. It issued wide-ranging
directions to central and state governments to take effective preventive and rehabilitative measures, establish
advisory committees, improve enforcement of the Immoral Traffic (Prevention) Act, and create
rehabilitation homes. The judgment emphasized the State’s constitutional duty to protect vulnerable women
and children and uphold their dignity.

Prerana Vs. State of
Maharashtra and
others
2003 (2) Mh.L.J.
105

The Hon’ble Bombay High Court in Prerana vs. State of Maharashtra and others (2003 (2) Mh.L.J. 105)
emphasized the protection and rehabilitation of minor girls rescued from trafficking and forced
prostitution. The court observed that such girls are victims of circumstances, not offenders, and thus
should be treated as children in need of care and protection under the Juvenile Justice Act rather than
being criminalized. It criticized the premature release of minors without proper rehabilitation measures,
highlighting the crucial role of Child Welfare Committees in deciding their custody and rehabilitation.
The court directed authorities to follow prescribed guidelines strictly, ensuring protection, counseling, and
safe custody to prevent revictimization, underscoring a victim-centric, prevention-focused approach to
combat human trafficking. This judgment marked a significant judicial intervention in safeguarding
trafficking victims and strengthening protective legal frameworks against child trafficking.




Bachpan Bachao
Andolan v. Union of
India (2011) 5 SCC
1

Hon’ble the Supreme Court strengthened the legal framework for combating child labour, trafficking, and
exploitation. The Court held that Article 21 includes a child’s right to live with dignity, education, and
protection from hazardous conditions. It directed governments to strictly enforce the Child Labour Laws,
Juvenile Justice Act, and Bonded Labour System (Abolition) Act, and emphasized rescue, rehabilitation,
and compensation for victims. The judgment mandated vigilance, institutional mechanisms, and
accountability of employers and state authorities. The Court affirmed that protection of children is a
constitutional obligation and core component of social justice.

Budhadev
Karmaskar vs State
of West Bengal
(2011) 11 SCC538

This case pertained to the brutal murder of a sex worker. The Hon’ble Supreme Court in this case
observed that a woman is compelled to prostitution because of abject poverty and not for pleasure. The
Hon’ble Court directed the Central and the State Governments for framing schemes for giving
technical/vocational training to the sex workers and sexually abused women in all cities in India. The
scheme should mention in detail who will give the technical/vocational training and in what manner they
can be rehabilitated and settled by offering them employment.

Dharmendra
Kumar
Beuria and other vs
State of Orissa
2015 SCC Online Ori
472

The Hon’ble Court emphasized the severe consequences of human trafficking and underlined the court’s
objective to uphold justice by condemning such offences. The Court observed that trafficking involves
exploitation, physical abuse, and illegal sale of individuals, often vulnerable victims like children. It
highlighted the importance of stringent legal actions against traffickers to deter such crimes. The Court
also emphasized the necessity for effective enforcement of laws, protection of victims, and preventive
measures to combat trafficking.

Prajwala vs. Union
of India (2015) 17
Supreme Court
Cases 29

In this case before the Hon’ble Supreme Court, the Ministry of Home Affairs had filed an affidavit stating
that the Organized Crime Investigative Agency shall be set up. The Hon’ble Court also noted that the
Ministry of Women and Child Development has taken a policy decision to constitute a committee for
preparing a comprehensive legislation dealing with all aspects of trafficking.




Moideeen E.M vs
State of Kerala and

The writ petitions was filed seeking permission to make publications in print media, seeking a kidney
from willing altruistic donors from the public. The Hon’ble High Court of Kerala in its judgement opined

Others 2017 SCC that any publication in this regard could lead to negotiations and merely because there is no explicit offer
OnLine Ker 21219 in the advertisements, it cannot be inferred that there would not be any passing of consideration or an
arrangement negotiated. Truly altruistic motives will also not be directed against an individual, and life of
one is as precious of yet another.
Hon’ble the Supreme Court highlighted the grave nature of human trafficking, emphasizing that the crime
involves exploitation often through force, coercion, or deception, regardless of the victim's apparent
. . consent. The Court underscored the necessity of a coordinated mechanism to track, rescue, and rehabilitate
Guria Swayam Sevi . .. ) . .
8 trafficked victims, recognizing the extensive and interstate nature of trafficking networks.
Sansthan Vs. , ; RO ) ) )
The Hon’ble Court in para 2, observed that considering the seriousness of the allegations, the High
Satyabhama and Court ought not to have granted the bail in a mechanical manner without even noticing the facts of the
Another . . . .
case. The approach of the Court cannot be said to be proper while enlarging the accused persons on bail
(2018)13 SCC 387 in such a serious crime. The Hon’ble Court set aside the bail to the accused persons.
In Re Children in Hon’ble the Supreme Court emphasized the importance of protecting child victims of human trafficking
Street Situations and ensuring their best interests. The Court directed the use of video-conferencing for recording evidence
9 2022 SCC OnLine SC and testimonies of child victims and witnesses, especially to prevent the hardships of travel and ensure
189 safety. The Hon’ble Court in para 5 issued detailed SOP for recording evidence of children through
video conferencing.
. Hon’ble the Supreme Court emphasized the gravity of human trafficking offenses, particularly involving
Sartaj Khan Vs. minors. It observed that trafficking a minor girl from Nepal to India for exploitation is a serious crime
State of warranting strict punishment. The court reinforced that when a part of the offense occurs within India,
10 Uttarakhand Indian courts have jurisdiction and sanctions under Section 188 CrPC are not necessary. The court
2022 chfg)nLine SC dismissed the appellant's appeal, confirming the conviction under Sections 363, 366-B, 370(4), and 506

IPC, along with Section 8 of the POCSO Act, underscoring the need to combat human trafficking firmly.




11

Pinki vs. State of
Uttar Pradesh
(2025)7SCC314

Hon’ble the Supreme Court recognized child trafficking as a grave human rights violation and crime
against humanity. The Hon’ble Court discussed relevant principles to be kept in mind while granting bail.
The Hon’ble Court further issued directions to the States, the trial courts, the parents across the country
and also issued directions to take action against the hospitals involved in trafficking of newborn infants.
The Hon’ble Court also directed the trial court to proceed with the recording of evidence preferably on a
day to day basis and complete the proceeding of the trial within 06 months.

12

Victim ‘X’ Vs State
of Bihar 2025 SCC
Online SC 1490

Hon’ble the Supreme Court gave landmark directions and observations on human trafficking, especially in
the context of women inmates in a protection home in Bihar. The Court condemned the accused, who was
the officer in-charge of the women's shelter home, for egregious abuse of power, including sexual
exploitation of the inmates. It was highlighted that the High Court erred in granting bail without hearing the
victim and without proper reasoning, which the Supreme Court emphasized as mandatory under Section
15A (3) of the SC/ST Act. The Court stated that bail orders in cases of public interest must reflect a prima
facie evaluation of the seriousness of the offense. It quashed the High Court's bail order, reinstated
criminal proceedings, and stressed a victim-centric and accountable approach in bail jurisprudence to
uphold justice and protect the vulnerable from institutional betrayal.

13

Umashankar Yadav
and Another vs
State of Uttar
Pradesh 2025 SCC
Online 1066

Hon’ble the Supreme Court highlighted that the authorities and activists involved in anti-human trafficking
operations must adhere to lawful procedures. The Court underscored that actions taken in the name of
rescue missions should not be misused to criminalize well-intentioned efforts. It emphasized that any
obstruction to official duty must involve malicious intent or use of force, which was absent in this case. The
Court observed that the charges against the activists were based on procedural lapses and lacked substantive
evidence of force or intent to obstruct, thus advocating for protection of human rights defenders from
malicious prosecution.

14

Indian Society of
Organ
Transplantation vs.
Union of India and
Others 2025 SCC
Online SC 2569

The writ petition was filed in order to highlight the issues with regard to uniformity, equality and access in
the realm of organ donation for both the donors and the recipients. The Hon’ble Supreme Court issued
many directions to the Union of India through the National Organ and Tissue Transplant Organization in
this regard. The Union of India through NOTTO has been requested in the judgement to evolve model
allocation criteria in consultation with all the States so as to ensure a uniform national policy for
transplantation and to consider amending Form 4 and Form 4A of the Registration of Births and Deaths
Rules, 1999 so as to include a column on whether the deceased was a case of brain-stem death and if that
be the case to indicate whether the option to donate organs was given to the relatives of the deceased.
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later than five days and in exceptional circumstances and for reasons to
be recorded in writing, not later than fifteen days from the date of deten-
tion. Learned counsel for the State submitted that firstly the point of
delay was not taken up in the special leave petition, therefore he had no
opportunity to counter the same. However, from the record he submitted
that it took quite some time for translating the documents to Hindi and
Gurumukhi. We have seen the documents filed befare us and we are
satisfied that there are valid and sufficient reasons for delay in serving
the detention order.

15. Thus, we find no merit in any one of the submissions. The peti-
tion is, therefore, dismissed.

(1990) 3 Supreme Court Cases 318
(BEFORE 8. RATNAVEL PANDIAN AND K. JAYACHANDRA REDDY, 1J.}

VISHAL JEET .. Petitioner;
Versus
UNION OF INDIA AND OTHER STATES
AND UNION TERRITORIES .. Respondents.

Writ Petition (Criminal) No. 421 of 1989', decided on February S, 1990

Constitution of India — Articles 23(1), 35(a) (i), 39(e) & (f) and 32 —
Public interest litigation against forced prostitution of girls, Devdasis and
Jogins and for their rehabilitation — In spite of stringent and rehabilitative
provisions under various Acts, desired result yet to be achieved — Both Cen-
tral and State Governments having obligation to safepuard interest and welfare
of children and girls, must evaluate varicus measures and implement them in
the right direction — Severe and speedy lepal action against erring persons
such as pimps, brokers and brothel keepers suggested — Direction for con-
ducting CBI inguniry throughout the country not practicable — However
certain directions issued inter alia for setting up a separate Zonal Advisory
Committee, for taking steps for providing rehabilitative homes, for delving into
Devdasi system and Jogin tradition etc. — Immoral Traffic (Prevention) Act,
1956 — TPenal Caode, 1860, Sections 366-A, 366-B, 372 and 373 — Juvenile
Justice Act, 1986, Sections 13 and 15

Lakshmi Kant Pandey v. Union of India, (1984) 2 SCC 244; Gaurav Jain v. Union of

India, AIR 1990 8C 292, referred 1o
R-M/10057/CR
Advocates wha appeared in this case:

Vishal Jeet, Advocate, petitioner-in-person;

V.C. Mahajan and A.S. Nambiar, Senior Advocates (R.B. Misra, Ms A. Subhashini,
T.V.8.N. Chari, Prabir Choudhary, 3. Goburdhan, M.N. Shroff, K R. Nambiar, UUma
Nath Singh, N.N. Johri, V. Krishnamurthy, V.N. Patil, A.S. Bhasme, P.R. Ramascsh,
M. Veerappa, R.K. Mehta, R.8. Suri, B.L,. Sharma, Dalveer Bhandari, Amal Dalla,
D.K. Sinha, I.R. Das, 8.K. Bhattacharya, 8.K. Nandi, Mahabir Singh, I. Makwana,

1 Under Article 32 of the Constitution of India
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N.K. Sharma, A. Subba Rao, Ms Kamini Jaiswal, P. K. Manchar and Ms Shanta
Vasudevan, Advocates, with them) for the Respondents,
a The Judgment of the Court was delivered by

S. RATNAVEL PANDIAN, J.— This writ petition under Article 32 of

the Constitution of India at the instance of an advocate is filed by way of

a public interest litigation seeking issuance of certain directions, directing

the Central Bureau of Investigation (1) to institute an enquiry against

p those police officers under whose jurisdiction Red Light areas as well

Devadasi and Jogin traditions are flourishing and to take necessary

action against such erring police officers and law breakers; (2) to bring all

the inmates of the red light areas and also those who are engaged in

‘flesh trade’ to protective homes of the respective States and to provide

¢ them with proper medical aid, shelter, education and training in various

disciplines of life so as to enable them to choose a more dignified way of

life and (3) to bring the children of those prostitutes and other children

found begging in streets and also the girls pushed into ‘flesh trade’ to
protective homes and then to rehabilitate them.

d 2. The averments made in the writ petition on the basis of which
these directions are praycd for can be summarised thus:

Many unfortunate tcenaged female children (hereinafter referred to
as ‘the children®y and girls in full bloom are being sold in various parts of
the country, for paltry sum even by their parents finding themsclves

€ unable to maintain their children on account of acute poverty and
unbearable miseries and hoping that their children would be engaged
only in household duties or manual [abour. But those who are acting as
pimps or brokers in the ‘flesh trade’ and brothel keepers who hunt for
these teenaged children and young girls to make money cither purchase
f or kidnap them by deceitful means and unjustly and forcibly inveigle
them into ‘flesh trade’. Once these unfortunate victims are taken to the
dens of prostitutes and sold to brothel keepers, they are shockingly and
brutally treatcd and confined in complete seclusion in a tiny
claustrophobic room for several days without food until they succumb to
g the vicious desires of the brothel keepers and enter into the unethical
and squalid business of prostitution. These victims though unwilling to
lead this obnoxious way of life have nco other way except to surrender
themselves retreating into silence and submitting their bodies to all the
dirty customers including ¢cven sexagenarians with plastic smile.

3. The petitioner has cited certain furid tales of sex with sickening
details allcged to have been confessed by some children and girls either
cscaped or rescued from such abodes of ill-fame. Aficr giving a brief note
on Devadasi systcm and Jogin tradition, the petitioner states that this
_ system and tradition which are still prevailing in some parts of the coun-
! try should be put to an cnd. The ultimate plca of the petitioner is that



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.

Page 3 Saturday, November 29, 2025

Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

320 SUPREME COURT CASES (1990) 3 8CC

the young children and girls forcibly pushed into ‘flesh trade’ should be
tescued and rehabilitated. With this petition, the petitioner has filed 9
affidavits said to have been sworn by 9 girls who claim to be living in the
brothel houses, pleading for rescue and a list of names of 9 girls who are
morally afraid to swear the affidavits. Be it noted that no counter has
been filed by any one of the respondents.

4. The matter 1s one of great importance warranting a comprehen-
sive and searching analysis and requiring a humanistic rather than a pure-
ly legalistic approach from different angles. The questions involved cause
considerable anxiety to the court in reaching a satisfactory solution in
eradicating such sexual exploitation of children. We shall now examine
this problem and address ourselves to the merits of the prayers.

5. No denying the fact that prostitution always remains as a running
sore in thé body of civilisation and destroys all moral values. The causes
and evil effects of prostitution maligning the society are so notorious and
frightful that none can gainsay it. This malignity is daily and hourly
threatening the community at large slowly but steadily making its way
onwards leaving a track marked with broken hopes. Thercfore, the
necessity for appropriate and drastic action to eradicate this evil has
become apparent but its successful consummation ultimately rests with
the public at large.

6. It is highly deplorable and heartrending to note that many poverty
stricken children and girls in the prime of youth are taken to ‘flesh
market’ and forcibly pushed into the ‘flesh trade’ which is being carried
on in utter violation of all canons of morality, decency and dignity of
humankind. There cannot be two opinions—indeced there is none—that
this obnoxious and abominable crime committed with all kinds of
unthinkable vulgarity should be eradicated at all levels by drastic steps.

7. Article 23 which relates to Fundamental Rights in Part IIl of the
Constitution and which has been put under the caption ‘Right against
exploitation” prohibits ‘traffic in human beings and begar and other
similar forms of labour’ and provides that any contravention of Article
23(1) shall be an offence punishable in accordance with law. The cxpres-
sion ‘traffic in human beings’ is evidently a very wide expression including
the prohibition of traffic in women for immaral or other purposes. Arti-
cle 35(a)(#) of the Constitution reads that notwithstanding anything in
this Constitution, Parliament shall have, and the legislature of a State
shall not have, power to make laws for prescribing punishment for those
acts which are declared to be offences under this part. The power of
legislation, under this article, is given to the Parliament cxclusively, for,
otherwise the laws relating to fundamental rights would not have been
uniform throughout the country. The power is specifically denied to the
State legislatures. In implementation of the principles underlying Article
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23(1) the Suppression of Immoral Traffic in Women and Girls Act, 1956
{SITA for short) has been enacted under Article 35 with the object of
a inhibiting or abolishing the immoral traffic in women and girls.

8. In this connection, it is significant to refer to Article 39 which
relates to ‘Directive Principles of State Policy’ under Part IV of the Con-
stitution. Article 39 particularises certain abjectives. Clause (f) of Article
39 was substituted by Forty-Second Amendment Act, 1976. Among the

b objectives mentioned under clauses (€) and (f) of Article 39, we will con-
fine ourselves only to certain relevant objectives under those two clauses
which are sufficient for the purpose of this case. One of the objectives
under clause (e) of Article 39 is that the State should, in particular, direct
its policy towards securing that the tender age of children are not abused.

¢ One of the objectives under clause (f) is that the State should, in
particular, direct its policy towards securing that childhood and youth are
protected against exploitation and against moral and material abandon-
ment. These objectives reflect the preat anxiety of the Constitution
makers to protect and safeguard the interests and weifare of the children

d of our country. The Government of India has also, in pursuance of these
constitutional provisions of clauses (¢} and (f) of Article 39, evolved a
national policy for the welfare of the children.

9. It will be apposite to make reference to one of the principles,
namely, principle No. (9) formulated by the Declaration of the Rights of
@ the Child adopted by the General Assembly of the United Nations on
November 20, 1959. The said principle reads thus:
“The child shall be protected against all forms of neglect,
cruelty and exploitation, He shall not be the subject of traffic, in any
form.”

10. Before the adoption of SITA, there were enactments in some of
the States for suppression of immoral traffic, but they were not uniform
nor were they found to be adequately effective. Some States did not have
any law on the subject.

g 11. With the growing danger in society to healthy and decent living
with morality, the world public opinion congregated at New York in a
convention for suppression of traffic in persons for exploitation for
immoral purposes. Pursuant to the signing of that convention on May 9,
1950, our Parliament has passed an Act called “Suppression of Immoral

f  Traffic in Women and Girls Act, 1956" which is now changed as “the
Immoral Traffic (Prevention) Act, 1956” to which certain drastic amend-
ments are introduced by the Amendment Acts of 46 of 1978 and 44 of
1986. This Act aims at suppressing the evils of prostitution in women and
girls and achieving a public purpose viz. to rescue the fallen women and

i girls and to stamp out the evils of prostitution and also to provide an
opportunity to these fallen victims so that they could become decent
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members of the society. Besides the above Act, there are various provi-
sions in the Indian Penal Code such as Sections 366-A (dealing with
procuration of minor girl), 366-B (dealing with offence of importation of
girl from foreign country), 372 (dealing with selling of minor for purposes
of prostitution etc.) and 373 (dealing with the offence of buying minor
for purposes of prostitution etc.). The Juvenile Justice Act, 1986 which
provides for the care, protection, treatment, development and rehabilita-
tion of neglected or delinquent juveniles contains a specific provision
namely Section 13 which empowers a police officer or any other person
or organisation authorised by the State Government in this behalf to
take charge of any neglected juveniles and bring them before the Board
constituted under this Act which Board under Section 15 has to hold an
enquiry and make such orders in relation to the neglected juveniles as it
may deem fit.

12. In spite of the above stringent and rehabilitative provisions of
law under various Acts, it cannot be said that the desired result has been
achieved. It cannot be gainsaid that a remarkable degree of ignorance or
callousness or culpable indifference is manifested in uprooting this can-
cerous growth despite the fact that the day has arrived imperiously
demanding an objective multi-dimensional study and a searching
investigation into the matter relating to the causes and effects of this evil
and requiring most rational measures to weed out the vices of illicit traf-
ficking. This malady is not only a social but also a socio-economic
problem and, therefore, the measures to be taken in that regard should
be more preventive rather than punitive.

13. In our view, it is neither practicable and possible nor desirable to
make a roving enquiry through the CBI throughout the length and
breadth of this country and no useful purpose will be served by issuing
any such direction, as requested by the petitioner. Further, this malignity
cannot be eradicated either by banishing, branding, scourging or inflict-
ing severe punishment on these helpless and hapless victims most of
whom are unwilling participants and involuntary victims of compelled cir-
cumstances and who, finding no way to escape, are weeping or wailing
throughout.

14. This devastating malady can be suppressed and eradicated only if
the law enforcing authorities in that regard take very severe and speedy
legal action against all the erring persons such as pimps, brokers and
brothel keepers. The courts in such cases have to always take a serious
view of this matier and inflict condign punishment on proof of such
offences. Apart from legal action, both the Central and the State Gov-
ernments who have got an obligation to safeguard the interest and wel-
fare of the children and girls of this country have to evaluate various
measures and implement them in the right direction.



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.

Page 6 Saturday, November 29, 2025

Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

VISHAL JEET v. UNION OF INDIA (Pandian, 1.) 323

15, Bhagwati, J. (as he then was) in Lakshmi Kant Pandey v. Union
of India' while emphasising the importance of children has expressed his
a view thus : (SCC p. 249, para 6)

“It is obvious that in a civilized society the importance of child
welfare cannot be over-emphasized, because the welfare of the
entire community, its growth and development, depend on the
health and well-being of its children. Children are a ‘supremely

b important national asset’ and the future well-being of the nation
depends on how its children grow and develop.”

16, We, after bestowing our deep and anxious consideration on this
matter feel that it would be appropriate if certain directions are given in
this regard. Accordingly, we make the following directions:

¢ (1) All the State Governments and the Governments of Union ter-
ritories should direct their concerned law enforcing authorities
to take appropriate and speedy action under the existing laws in
eradicating child prostitution without giving room for any com-
plaint of remissness or culpable indifference.

d (2) The State Governments and the Governments, of Union ter-
ritories should set up a separate Advisory Committee within
their respective zones consisting of the Secretary of the Social
Welfare Department or Board, the Secretary of the Law
Department, sociologists, criminologists, members of the

e women’s organisations, members of Indian Council of Child
Welfare and Indian Council of Social Welfare as well the mem-
bers of various voluntary social organisations and associations
etc., the main objects of the Advisory Committee being to make
suggestions of:

! (a) the measures to be taken in eradicating the child prostitu-
tion, and

(b) the social welfare programmes to be implemented for the
care, protection, treatment, development and rehabilita-
tion of the young fallen victims namely the children and

g girls rescued either from the brothel houses or from the
vices of prostitution.

(3) All the State Governments and the Governments of Union ter-
ritories should take steps in providing adequate and rehabilita-
tive homes manned by well-qualified trained social workers,

h psychiatrists and doctors.

(4) The Union Government should set up a committee of its own
in the line, we have suggested under direction No. (2) the main
object of which is to evolve welfare programmes to be imple-
mented on the national level for the care, protection,

i rehabilitation etc. etc. of the young fallen victims namely the

1 (1984) 2 SCC 244 : (1984) 2 SCR 795
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children and girls and tc make suggestions of amendments to
the existing laws or for enactment of any new law, if so war-
ranted for the prevention of sexual exploitation of children.

(5) The Central Government and the Governments of States and
Unicn territories should devise a machinery of its own for
ensuring the proper implementation of the suggestions that
would be made by the respective committees.

(6) The Advisory Committee can also go deep into Devadasi
system and Jogin tradition and give their valuable advice and
suggestions as to what best the government could do in that
regard.

(7) The copies of the affidavits and the list containing the names of
9 girls are directed to be forwarded to the Commissioner of
“Police, Delhi for necessary action.

17. We may add that we are not giving an exhaustive list of the mem-
bers for the constitution of the committee. Therefore, it is open to the
concerned government to include any member or members in the com-
mittee as it deems necessary.

18. We hope and trust that the directions given by us will go a long
way towards eradicating the malady of child prostitution, Devadasi
system and Jogin tradition and will also at the same time protect and
safeguard the interests of the children by preventing their sexual abuse
and exploitation.

19. So far as the remaining prayer regarding rehabilitation of the
children of prostitutes is concerned, we understand that a similar issue is
raised in a separate writ petition bearing W.P. No. 824 of 1988 pending
before this Court and this Court is secized of the matter and also has
given an interim direction on November 15, 1989 for setting up a com-
mittee to go into the question from various angles of the problems taking
into consideration the different laws relevant to the matter and to submit
is report. (Vide Gaurav Jain v. Union of India®.) Therefore, we are not
expressing any opinion on this prayer regarding the rehabilitation of the
children of prostitutes.

20. With the above directions, the writ petition is disposed of.
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JUDGMENT
Smt. Ranjana Desali, J.

1. Rule. Respondents waive service. By consent of the parties, taken up for hearing forthwith.

2. The petitioner is a registered organization established in 1986. It does work in the red light
areas of Mumbai and Navi Mumbai with the object of preventing the trafficking of women and
children and rehabilitating the victims of forced prostitution. This petition is filed in public
interest to protect children and minor girls rescued from the flesh trade against the pimps and
brothel keepers keen on re-acquiring possession of the girls.

3. The 1* respondent, State of Maharashtra has established institutions for the care, protection
and rehabilitation of women and children rescued from the flesh trade. The Government
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Special Rehabilitation Centre for Girls at Deonar is one such institution for the care and
protection of child victims of forced prostitution. The 2nd respondent is the Probation Officer
appointed under the Probation of Offenders Act, 1958 for the Government Special
Rehabilitation Centre for Girls. The 3rd respondent, V. P. Jaiswal is an advocate, who, it is
alleged, has appeared for the brothel keeper as well as the minor girls rescued from the brothel.

4. The facts, which give rise to the present petition, may be shortly stated. On 16-5-2002, the
Social Service Branch raided the brothel at Santacruz. Four persons, who are alleged to be
brothel keepers/pimps, were arrested. Twenty-four females were rescued. The four arrested
accused were charged under Sections 3, 4 and 7(2)(a) of the Immoral Traffic (Prevention) Act,
1956 ("PITA" for short) under C. R. No. 00/02 (later converted to SP/LAC No. 20/2002 of 16-
5-2002) by Social Service Branch. The twenty-four rescued females were not charged, but
were taken into custody under Sections 15 and 17 of PITA for the purposes of ascertaining
their age and family background.

5. The accused as well as the rescued females were produced before the learned Metropolitan
Magistrate at Esplanade on 17-5-2002. The 3rd respondent appeared on behalf of the four
accused. The accused were remanded to police custody and the rescued females were sent to
the Government Special Rehabilitation Centre for Girls at Deonar so that they may be
medically examined and enquiries be made about their parents and guardians. The learned
Magistrate, in his order dated 17-5-2002, noted that the Investigating Officer as well as the
Addl. Police Prosecutor had submitted that the detention of the rescued girls is necessary in the
corrective home for further examination by medical officer and for making further enquiries
about their parents and guardians. He also recorded that the 3rd respondent strongly opposed
the application for sending the rescued girls to the corrective home at Deonar. The order
indicates that the 3rd respondent argued that the concerned officer had not followed
Sections 15 and 16 of the PITA and therefore the girls should be released immediately. So far
as accused 1 to 4 are concerned, it appears that the 3rd respondent argued that their further
interrogation is not necessary as the owner of the brothel was known to the officer and he can
be called for interrogation at any time.

6. The learned Magistrate, after considering the arguments, observed that custody of accused 1
to 4 was necessary to know from where they had procured the girls. Having regard to the
provisions of Section 15 of the PITA, the learned Magistrate observed that the girls can be sent
to the registered Medical Practitioner for the purpose of "ascertainment of their age, for
detection of injuries and result of sexual abuse or presence of any sexually transmitted
diseases". In view of this, the learned Magistrate remanded accused 1 to 4 to Police custody till
24-5-2002 and 24 girls along with the report were sent to Shaskiya Mahila Sudharak Griha,
Deonar for medical examination, to be kept there till 27-5-2002. A direction was given to the
Probation Officer of the said Home to make enquiry with the help of the petitioner about the
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parents and guardians of the rescued girls and also to make enquiry with the girls and to file his
report on or before 22-5-2002.

7. On 20-5-2002 the rescued females were sent for ossification test in which, 14 of them were
found to be adults and remaining 10 were found to be juveniles (under 18 years of age). Of the
10 minor girls six were from Meghalaya, three from Andhra Pradesh and one from Assam.

8. The four accused were released on bail on 24-5-2002.

9. On 27-5-2002, the twenty-four rescued girls were produced before the learned Metropolitan
Magistrate at Esplanade. According to the Petitioner, the 3rd respondent appeared on behalf of
the rescued females and pleaded that they should be released. The 2nd respondent stated that
further time was required to complete the home studies then in progress as all the girls were
from distant places. By order dated 27-5-2002, the learned Magistrate released the adult
females and directed that the juvenile females be produced before the Juvenile Court on 28-5-
2002,

10. On 28-5-2002, the juvenile females were produced before the Child Welfare Committee as
the Juvenile Justice Board sits only on Mondays and Fridays. According to the petitioner, 3rd
respondent appeared on behalf of the minor females before the Child Welfare Committee and
prayed that the minor rescued females be sent for another age verification test. The Child
Welfare Committee conceded to the request and passed orders, but directed that the rescued
girls be produced before the Juvenile Justice Board on the next date in accordance with the
order dated 27-5-2002.

11. Admittedly, the minor rescued females were produced before the Juvenile Justice Board at
Bombay Central Court on 29-5-2002, when the Board adjourned the matter to 13-6-2002.
During the interregnum, the minor females remained in the care and protection of the Special
Rehabilitation Centre for Girls at Deonar. The police surgeon refused to conduct the age
verification test of these girls as he had already conducted one, a few days earlier.

12. The minor females were produced before the Juvenile Justice Board on 13-6-2002 at
Bombay Central Court. According to the petitioner, 3rd respondent filed a vakalatnama dated
13-6-2002 on behalf of the minor girls. He filed a discharge application and prayed that the
minor girls be discharged on the ground that they had not committed any offence and had been
in custody for over a month. This was opposed by the 2nd respondent and the police. The 2nd
respondent prayed for time as she had corresponded with the organizations in the States from
where the rescued girls had come and was awaiting their response. On that day no parents or
guardians of these minor girls were present in the court. By order dated 13-6-2002, the Board
discharged the minor girls. While releasing the minor girls, the Board noted that the 3rd
respondent had made an application for discharge of the girls on the ground that they had not
committed any offence and they were in custody for more than a month. The order notices that
the 2nd respondent and the police had opposed the said prayer. The learned Judge, presiding

3|Page



over the Board, then observed that he had personally asked every detained girl and all the girls
had shown eagerness to be released. He further observed that under such circumstances it
seemed to him that further detention of the girls was illegal and unwarranted because they had
not committed any offence and they were victims of circumstances. He therefore ordered their
release forthwith with condition that they shall not enter into the local jurisdiction of Social
Service Branch. Thus the minor girls were released from the Court itself. The 2nd respondent
could not, therefore, take the minor girls to the Government Special Rehabilitation Centre for
Girls at Deonar. It is in these circumstances, being shocked at the manner in which the rescued
girls, though they were minors, were released contrary to the provisions of law, that the
petitioner has rushed to this Court.

13. We have heard at some length Ms. Mahrukh Adenwalla with Mr. Y. M. Choudhari for
petitioner, Mr. P. Janardhan, learned Additional Advocate General with Mr. I. S. Thakur,
A.P.P. for respondent 1 and Mr. V. M. Thorat, learned counsel appearing for respondent 3.
Respondent 2 is served. None has represented respondent 2.

14. Ms. Adenwalla urged that some of the rescued girls being under 18 years of age are victims
and cannot be treated as accused. Under Section 8 of the PITA soliciting in a public place is an
offence. The same provision cannot be applied to juveniles. The learned counsel urged that the
law does not permit a girl under 18 years of age to consent to sexual intercourse. Hence, a child
cannot be charged for soliciting as in the eyes of law, her consent has been vitiated. She also
drew our attention to certain provisions of the Juvenile Justice (Care and Protection of
Children) Act, 2000 (“the JJA™ for short). She submitted that the said Act aims at providing
proper care, protection and treatment of children under 18 years of age. "Juvenile' or child is
defined under the JJA as a child who has not completed 18 years of age. A child who is said to
have committed an offence is described as a juvenile in conflict with law and destitute children
who are likely to be grossly abused or tortured or who are mentally or physically challenged,
are described as children in need of care and protection. She submitted that a juvenile in
conflict with law has to be produced before Juvenile Justice Board and a child in need of care
and protection has to be produced before the Child Welfare Committee. Thus, the JJA deals
with two types of children, juveniles in conflict with law and children in need of care and
protection. A juvenile girl found soliciting can be categorized both as a juvenile in conflict
with law under Section 2(1) as well as child in need of care and protection under
Section 2(d)(vi). The learned counsel contended that considering the fact that the girls under 18
years of age are victims of circumstances and are forcibly brought into flesh traffic by
traffickers, who may include their family, relatives and friends, such girls cannot be treated as
accused. They would more appropriately fall in the category of children in need of care and
protection under Section 2(d)(vi). She submitted that it is, therefore, necessary that all such
girls should be produced before the Child Welfare Committee and not before the Juvenile
Justice Board. This is because it is necessary to rehabilitate these girls rather than penalize
them, for they are forced into these activities.
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15. Referring to the facts of the case on hand, the learned counsel contended that entire matter
has been handled in very casual manner. She submitted that the ossification test indicated that
the girls were minors. They were taken charge of from a brothel. They were clearly victims of
circumstances, acting at the dictates of the brothel keeper. They were therefore children in
conflict with law and ought to have been produced before the Child Welfare Committee. They
were wrongly produced before the Juvenile Board. The learned counsel further urged that the
Juvenile Board fell into a serious error in releasing them. It could not have done so without
recording a finding that they were not minors but adult females. Having regard to the
provisions of the JJA, it was obligatory on the part of the Juvenile Board to send them to
protective home. By releasing them, the Juvenile Board has driven them back to the flesh trade.

16. The learned counsel also contended that the conduct of respondent 3, advocate Shri Jaiswal
is objectionable. Shri Jaiswal appeared for the brothel keepers, who are accused and got them
released on bail. He also appeared for the victim girls, who were not accused. There is
certainly a conflict of interest between the brothel keepers and the victims and the learned
advocate could not have appeared for both. Ms. Adenwalla submitted that respondent 3 is
guilty of professional misconduct. Respondent 3 even appeared before the Juvenile Justice
Board and argued that the girls should be released. Serious note will have to be taken of the
conduct of respondent 3. The learned counsel also contended that the rescued girls will have to
be traced and hence this Court should direct that the investigation should go on. The learned
counsel urged that this Court should issue necessary guidelines/directions which can be
followed by the investigating agency and the Courts, while dealing with similar cases.

17. Mr. V. M. Thorat, the learned counsel appearing for respondent 3 contended that it is true
that respondent 3 appeared for the rescued girls, but that does not amount to professional
misconduct. He submitted that the girls were claiming to be adults. The girls and the four
accused were claiming to be innocent and wanted to be released on bail. They were not making
any allegations against each other. Respondent 3 was briefed at the last moment. There
appeared to be no conflict between them and hence respondent 3 filed applications for all. No
professional misconduct can be attributed to him. Respondent 3 has filed affidavit in this Court
justifying his conduct and supporting the Court's orders. We shall advert to it at the appropriate
stage.

18. Mr. Janardhan, the learned Addl. Advocate General supported the petitioner. He also
emphasized the need for this Court to issue necessary directions to prevent recurrence of such
events in future. He has taken us through the affidavit of Shabana Irshad Shaikh, Sub-Inspector
of Police, Social Service Branch, Crime Branch, C.I1.D. Mumbai. We shall refer to it shortly.

19. Before we deal with the rival contentions, it is necessary to have a look at the relevant
provisions of law. We may first refer to certain provisions of the Constitution. Article 15(3) of
the Constitution empowers the State to make any special provision for women and children.
Under Article 23 of the Constitution, traffic in human beings is prohibited and any
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contravention of this provision is an offence punishable in accordance with law. Two important
Directive Principles of State Policy are found in Article 39(e) and (f). They read as under:

"39 (e) - that the health and strength of workers, men and women, and the tender age of
children are not abused and that citizens are not forced by economic necessity to enter
avocations unsuited to their age or strength;

(F) - that children are given opportunities and facilities to develop in a healthy manner and in
conditions of freedom and dignity and that childhood and youth are protected against
exploitation and against moral and material abandonment."

20. Article 48 imposes on the State a primary responsibility of ensuring that all children until
they complete the age of 14 years are provided free and compulsory education. Chapter IV-A
which was inserted in the Constitution by the Constitution (42nd Amendment) Act, 1976
introduced fundamental duties in the Constitution. Article 15A(a) states that it shall be the duty
of every citizen of India to renounce practices derogatory to the dignity of women. The
intention of the Constitution makers is clear. Stated in plain words, it means that women and
children have to be protected. Trafficking in them has to be prevented and stopped. They must
be allowed to develop in free and healthy conditions.

21. Various legislative measures have been taken to give effect to this intention. The
Suppression of Immoral Traffic in Women and Girls Act, 1956 was a step in that direction. It
was amended by Act No. 44 of 1986. The title of the said Act was changed to the Immoral
Traffic (Prevention) Act, 1956 ("PITA" for short). The purpose of this Act is to inhibit or
abolish commercial vice namely, the traffic in persons for the purpose of prostitution as an
organized means of living. We will refer to only the relevant provisions. Section 2(aa) of the
PITA defines "child" to mean a person who has completed the age of sixteen years and
Section 2(cb) defines "minor" to mean a person who has completed the age of sixteen years but
has not completed the age of eighteen years. Section 2(f) states that "prostitution™ means the
sexual exploitation or abuse of persons for commercial purposes and expression "prostitute”
has to be construed accordingly. Section 2(b) defines "corrective institution” to mean an
institution in  which persons who are in need of correction may be detained.
Section 2(g) defines "protective home" to mean an institution in which persons who are in need
of care and protection may be kept. The PITA provides for punishment for keeping a brothel or
for allowing premises to be used as a brothel (Section 3), for living on the earnings of
prostitution (Section 4), for procuring, inducing or taking persons for the sake of prostitution
(Section 5), for detaining a person in premises where prostitution is carried on (Section 6), for
prostitution in or in the vicinity of public places and seduction of a person in custody
(Section 7). Section 8 will have some relevance. It provides for punishment for seducing or
soliciting for purpose of prostitution. Section 9 provides for punishment for seduction of a
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person in custody. Under Section 10A depending on circumstances, a female offender may be
sent to a corrective institution for a term by a Court in lieu of sentence.

22. Section 14 makes offences punishable under the PITA cognizable. Under Section 15(4) a
police officer is entitled to enter any premises if he has reasonable grounds for believing that
the offence punishable under the PITA has been or is being committed in respect of a person.
Under Section 15(5-A) any person who is produced before a Magistrate has to be examined by
a registered medical practitioner for the purposes of determination of the age of such person, or
for detection of any injuries as a result of sexual abuse or for the presence of any sexually
transmitted diseases. Under Section 16 a Magistrate may direct that such a person be rescued
from such a place and produced before him. Section 17 provides for intermediate custody of
persons rescued under Section 15 or 16 and if such a person is in need of care and protection,
the Magistrate can direct that he or she may be detained in a protective home.
Section 20 provides for removal of prostitute from any place. Protective homes are provided
under Section 21. Section 22B provides for summary trials.

23. Taking note of increasing world wide awareness of the problems of children particularly,
problems of a girl child and various world conventions resolving to take measures to put an
end to immoral traffic in children to some of which, India is a party, the legislature enacted the
Juvenile Justice (Care and Protection of Children) Act, 2000 ("JJA" for short). As its preamble
reads, it is an Act to consolidate and amend the law relating to juveniles in conflict with law
and children in need of care and protection by providing for proper care, protection and
treatment by catering to their developmental needs and by adopting a child friendly approach
in the adjudication and disposal of matters in the best interest of children and for their ultimate
rehabilitation to various institutions established under the said Act. It is necessary to refer to
some relevant provisions of this Act, to appreciate the gradual change in the approach of the
legislature towards destitute and erring children.

24. The JJA is a child friendly Act. It simply makes two categories of children. Under
Section 2(K) juvenile or child means a person who has completed 18 years of age.
Section 2(a) defines child in need of care and protection. In this category are children who are
not involved in any offence but who are neglected, abused and are victims of circumstances.
Section 2(d)(i) to (ix) describe the type of children who fall in this group. For the purposes of
the present case it is necessary to read 2(d)(vi). It defines child in need of care and protection
to mean a child who is being or is likely to be grossly abused, tortured or exploited for
purposes of sexual abuse or illegal acts.

25. Section 2(1) says that a juvenile in conflict with law means a juvenile who is alleged to
have committed an offence. Section 4 provides for Juvenile Justice Board. Section 10 states
that as soon as a juvenile in conflict with law is apprehended by police, the matter has to be
reported to a member of the Board. Section 15 of the JJA provides for the orders that may be
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passed against a juvenile who has committed an offence. The Board may, inter alia, ask the
juvenile to go home after advice or provide for his counseling or direct that he may be sent to a
special home. Under Section 16, a juvenile who has completed the age of 16 can be kept in a
safe custody, but in no case can a juvenile be sentenced to death or life imprisonment. Under
Section 20 cases which are pending on the date on which the JJA has come into force, shall be
continued in the respective courts where they are pending, but if the court finds that juvenile
has committed an offence, it shall record a finding to that effect and send the juvenile to the
Board which shall pass orders as if it has been satisfied that the juvenile has committed the
offence.

26. Under Section 29 of the JJA, the State Government may constitute a Child Welfare
Committee. A child in need of care and protection has to be produced before the said
Committee as per Section 32. If such a child has no family of ostensible support, the
Committee may direct that the child may be remanded to children's home or shelter home.
Chapter 1V of the JJA is devoted to rehabilitation and social integration of children.

27. The JJA therefore intends improving the lot of children, be they children in need of care
and protection or juveniles in conflict with law. The officers dealing with them have to be
specially trained and instructed. Procedure to be adopted while dealing with them is different.
The thrust is on rehabilitation. Adoption, foster-care, sponsorship or lodging them in after-care
organizations are the options open to the authorities. Even where they are involved in offences
they are not to be treated as offenders, but merely as children who have strayed their path for
want of guidance. We will have to examine the present case against this background.

28. In almost all cases, where girls are rescued from a brothel, it is found that they are forced to
submit to prostitution by brothel keepers. Cases are not unknown where young women from
far of corners of India have to leave their homes and come to city like Bombay in search of
bread. They are a burden to their parents. Their marriages cost money. They are neglected and
unwanted. Many a time they are brought to cities with false promises of better future and sold
to brothel keepers. Once they are in the trade, it is impossible for them to get out of it. If it is a
brazen case of voluntarily soliciting in public attracting Sections 7 or 8 of the PITA such girls
can be described as children in conflict with law and will have to be produced before Juvenile
Justice Board. Otherwise such girls can more aptly fall under Section 2(b)(v) of the JJA as
children in need of care and protection i.e., children who are being or who are likely to be
grossly abused, tortured or exploited for the purpose of sexual abuse or illegal acts and they
will have to be produced before the Child Welfare Committee. While dealing with both these
categories of minors a kindly approach is needed. Their reformation or rehabilitation must be
the object. The provisions of the JJA will have to be strictly followed.

29. If the facts of the present case are examined, we find that the provisions of the JJA are
completely ignored. Shabana Shaikh, Sub Inspector of Police, Crime Branch CID Mumbai has
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stated that the brothel was raided on 15-5-2002. Four brothel keepers were arrested on the spot.
Twenty four girls were found in the premises. Against the said accused Special LAC No. 20/02
under Sections 3, 4, 7(2)(a) of the PITA, was registered. On 17-5-2002, the four accused as
well as the twenty four girls were produced before the Additional Chief Metropolitan
Magistrate's 3rd Court, Esplanade, Mumbai. The learned Magistrate remanded the four
accused to police custody till 24-5-2002 and twenty four girls were sent to Shaskiya Mabhila
Sudhar Griha with a direction that their medical examination be carried out.

30. On 20-5-2002, the medical examination of the girls was carried out. Ten girls were found
to be minors. On 24-5-2002, the four accused were released on cash bail. On 27-5-2002, the
twenty four girls were produced before the learned Magistrate. Four major girls were released
and ten minor girls were ordered to be produced before the Juvenile Court on 28-5-2002.

31. On 28-5-2002, the Probation Officer produced the ten minor girls before the Juvenile
Welfare Board. Respondent 3, Advocate Jaiswal appeared for the minor girls and argued for
their release claiming that they are not minors. The Board ordered their re-examination and the
matter was adjourned to 13-6-2002. On 11-6-2002, the Probation Officer produced the said ten
girls before the Medical Officer of Nagpada Police Hospital for their re-examination to
ascertain their ages. The Medical Officer expressed opinion that he had already examined them
in detail and issued a certificate as to their age with a margin of error of 6 months on either
side. According to the Medical Officer the certificate was issued after physical examination,
ossification test, X-ray examination as per procedure prescribed in H. S. Mehta's Book of
Medical Law and Ethics in India (1963) and hence re-examination of the said girls was not
necessary.

32. With this report the said girls were again produced before the Juvenile Court, Mumbai on
13-6-2002. Respondent 3 again appeared for them and argued for their release. The Probation
Officer opposed their release and contended that she had made correspondence with different
Non-Governmental Organizations of different States about the girls and hence they may be
detained for further 15 days. The Board released the girls on the condition that they shall not
enter into the local jurisdiction of Social Service Branch.

33. We express our displeasure at the manner in which this case has been handled by the
Board. First of all if the girls were minors and they were not involved in any offence, they
could not have even been described as juveniles in conflict with law. They were children in
need of care and protection as per the provisions of the JJA. They ought to have been produced
before the Child Welfare Committee once their minority was confirmed. Assuming they had to
be produced before the Magistrate to seek orders for their production before the appropriate
forum, the Magistrate should have directed their production before the Child Welfare
Committee and not before the Juvenile Justice Board because they were minors and not
accused. Assuming further, that they could have been produced before the Juvenile Justice
Board, there was no warrant for the Board to release them because the record before the Board
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clearly indicated that the girls were minors. The Board could have released them, without
conditions, only if they were majors. Because they were minors, the Board was duty bound to
follow the procedure prescribed under the JJA. The Board ought to have given due
consideration to the request of the Probation Officer that they should not be released because
she was awaiting information about them from the States from where they had come. This
request was obviously made to explore the possibility of finding out their parents so that their
custody could be entrusted to them with some conditions. Surprisingly the Board released them
on a condition that they shall not enter into the local jurisdiction of Social Welfare Branch.

34. We have referred to the relevant provisions of the JJA which make it evident that both, a
juvenile in conflict with law or a child in need of care and protection have to be dealt with,
keeping in mind the possibility of their reformation and rehabilitation. The JJA provides for
Protective Homes or Special Homes where such girls have to be kept for safe custody, because
the fear is that they may be driven back to the brothels. The Board should have been alive to
this. By asking the girls not to enter into the local jurisdiction of Social Service Branch, the
Board has treated them as confirmed prostitutes. Such orders can be passed under Section 20 of
the PITA which empowers a Magistrate to order removal of prostitutes from any place and
prohibit them from re-entering it. We wonder how the Board could have passed such harsh
order to the detriment of the minor girls. The learned Magistrate presiding over the Board has
observed that he had personally asked the girls and they had shown eagerness to be released.
There is no provision under the JJA whereunder, the Board can release the minor girls because
they desired to be released without giving a thought to their rehabilitation and the frightening
possibility of their re-entry into brothels.

35. Another disturbing facet of the matter is that it is at the request of respondent 3, who had
appeared for the brothel keepers, that the Board released the girls. Having appeared for the
accused, respondent 3 could not have appeared for the victim girls who were not the accused.
This was sufficient indication that the girls would be driven back to the brothels, and the Board
should have realized this. The Board committed the greatest blunder in entertaining such an
application and releasing the, girls pursuant thereto. The Board ought to have sent them to the
Protective Home as requested by Probation Officer. In our opinion greatest injustice has been
done to the minor girls.

36. We are also of the opinion that it was improper on the part of Advocate Jaiswal to appear
for the accused as well as for the victim girls. To us there appears to be a clear clash of interest
between the accused and the victim girls. We have perused the affidavit filed by him in this
Court. Through the affidavit respondent 3 has justified his conduct. We are not happy with the
explanation offered by respondent 3. The tenor of the affidavit strikes a very unhappy note.
Respondent 3 was present in the Court. We have also heard his advocate. Even in this Court
we witnessed a defiant approach of respondent 3. We may not be however understood to have
expressed any final opinion on the conduct of respondent 3, as in our opinion, the proper

10| Page



authority to consider this is the Bar Council of Maharashtra. We will therefore refer his case to
the Bar Council to conduct appropriate enquiry and arrive at its conclusions without getting
influenced by our observations about his conduct.

37. We feel that the following directions may prevent recurrence of such events in future.

(A) No Magistrate can exercise jurisdiction over any person under 18 years of age whether that
person is a juvenile in conflict with law or a child in need of care and protection, as defined by
Sections 2(1) and 2(d) of the Juvenile Justice (Care and Protection of Children) Act, 2000. At
the first possible instance, the Magistrates must take steps to ascertain the age of a person who
seems to be under 18 years of age. When such a person is found to be under 18 years of age,
the Magistrate must transfer the case to the Juvenile Justice Board if such person is a juvenile
in conflict with law, or to the Child Welfare Committee if such a person is a child in need of
care and protection.

(B) A Magistrate before whom persons rescued under the Immoral Traffic (Prevention) Act,
1956 or found soliciting in a public place are produced, should, under Section 17(2) of the said
Act, have their ages ascertained the very first time they are produced before him. When such a
person is found to be under 18 years of age, the Magistrate must transfer the case to the
Juvenile Justice Board if such person is a Juvenile in conflict with law, or to the Child Welfare
Committee if such person is a child in need of care and protection.

(C) Any juvenile rescued from a brothel under the Immoral Traffic (Prevention) Act, 1956 or
found soliciting in a public place should only be released after an inquiry has been completed
by the Probation Officer.

(D) The said juvenile should be released only to the care and custody of a parent/guardian after
such parent/guardian has been found fit by the Child Welfare Committee to have the care and
custody of the rescued juvenile.

(E) If the parent/guardian is found unfit to have the care and custody of the rescued juvenile,
the procedure laid down under the Juvenile Justice (Care and Protection of Children) Act, 2000
should be followed for the rehabilitation of the rescued child.

(F) No advocate can appear before the Child Welfare Committee on behalf of a juvenile
produced before the Child Welfare Committee after being rescued under the Immoral Traffic
(Prevention) Act, 1956 or found soliciting in a public place. Only the parents/guardian of such
juvenile should be permitted to make representations before the Child Welfare Committee
through themselves or through an advocate appointed for such purpose.

(G) An advocate appearing for a pimp or brothel keeper is barred from appearing in the same
case for the victims rescued under the Immoral Traffic (Prevention) Act, 1956.
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38. We are anxious about the safety of the minor girls who are released. The statement made
by the learned A.G.P. that the investigation will go on and vigorous efforts will be made to
trace the minor girls has reduced our anxiety to some extent.

39. We have already indicated that respondent 3's conduct in this case needs to be examined by
the Bar Council. We therefore direct the Bar Council of Maharashtra to conduct an inquiry into
respondent 3, Advocate Jaiswal's conduct in this case, as per law. We make it clear that our
observations about his conduct are prima facie observations and the Bar Council of
Maharashtra should examine his case, after giving him a notice and after giving him an
opportunity of hearing in accordance with law, without being influenced by our observations.

40. The petition is disposed of with above directions.

12| Page
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SUPREME COURT CASES

(2011) 5 SCC

o] (2011) 5 Supreme Court Cases 1
(BILIOR DR, DALVELR BHANDARI AND ALK, PAINAIK, 1)
BACIIPAN BACHAOQ ANDOIAN .. PPetitioner;
Versirs
UINTON OFF INDIA AND OTTILERS .. Respondents.
Wril Petition (C) No. 51 ol 20067, decided on April 18, 2011

A Constitution of Tndia — Arts. 21, 32, 21-A, 23, 14, 19 and 39(), 39-A,
41 to 43, 45, 47 and Preamble — PIL Children/ Juveniles — Children’™s
rights — Abuse of human rights of children in circuses — Rescue,
rehabilitation and  social integration of children/juveniles working in
e circuses — Directions regarding, issuced Though writ petitioner was
concerned with human rights violations of children in circuses, Solicitor
General broadening scope of petition and presenting broader cevil of child
trafficking and violation of children’s righis in general rather than conlining
it only to circuses — Supreme Court noting comprehensive suggestions and
reports presented and acknowledging thut children’®s exploifation needs Lo
¢ be systematically dealt with — But before going to other aspects, Supreme
Couort first dealing with children working in Indian circuses — Employment
of children below 18 years in circuses, held, is unconstitutional and illegal —
Central Government directed to issue notilication prohibiting employment
of childrenfjuveniles in circuses, conducet  raids  and  liberate
children/juyeniles, send them to protective homes and hand them over to
their parents after proper verification — State directed 1o frame proper
scheme lor rehabilitation of rescued children I'rom circuses — Secretary,
Ministry of Homan Resource Development, Department of Women and
Child Development directed to file a comprehensive affidavit of compliance
within ten wecks — Certain other directions issued for coordinated action at
the State level

T Under Article 32 ol the Constitution of [ndia
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B. Juvenile Justice (Care and Protection of Children) Act, 2000 — Ch.
IV and Ss. 29 to 45, 2(k) and 26 — Rescue, rchabilitation and social
integration of children/juveniles working in circuses — Directions issued
regarding

(. Fducation and Universities Right of Children to Free and
Compulsory Education Act, 2000 — 5, 3 and Ch. 6 — Violation of rights
under, of children foreed to work in circuses — Remedial steps, directed

3. Criminal Law — Crimes Against Women and Children — Child
abuse — Rescoe, rehabilitation and social integration of children/juveniles
working in circuses — Directions regarding — Penal Code, 1860 — Ss. 292
to 394, 319 to 329, 339 to 346, 349 to 351, 359 to 363, 365 to 375, 114, 420,
465, 466, 468, 471, 503 and 506 — Offences under, against children
gencrally and in Indian circuses — Remedial steps suggested, taken note of

15, Information ‘Technology, Computer and Internet  Laws —
Information Technology Act, 2000 — 8, 67 — Mfences reluting to child
pornography in general — Remedial steps suggested, taken note of

[ Medical Practice and Practitioners — Transplantation of Human
Organs Act, 1994 — 8. 9 and 18 to 20 — Offence of removing human
organs of children — Remedial steps suggested, tuken note of

(. Criminal Law — Crimes Against Women and Children —
Trafficking — Protection of children from immoral tralTicking and
prostitution — Remedial sieps sugpested, taken note of — Immoral ‘T'raffic
(Prevention) Act, 1956 — 8s. 1510 17-A, 21, 2(aa), (chb) and 310 8

I1. International Law — International Conventions — UN Protocol to
Prevent, Suppress and Puonish ‘Irafficking in Persons — Preamble and
Arts. 5 and 1 to 3 — India being a signatory and Art. 5 obligation of

member countries to adopt legislative and other measures to stop trafficking
in persons — Implications

A wril petition in public interest was filed under Article 32, Constitution of
India. The writ petiion placed materials, instances, detailed formns of child
exploitation, abuse and inhuman treatment of children in circuses and their
forcelul detention there. The petitioner explained that in spite of his best efforts
and even negotiations with Indian Clircus Pederation (1CH) he could not stop this
abuse, that how the police, Labour Depariments and State machinery could not
come to the aid of these children. The petitioner also placed on record various
child laws critically discussing about their ellicacy in cradicating and dealing
with the evil of child exploitation in circuses.

The petitioner prayed  lor assuance  of appropriuie  dircctions 1o the
respondents (1) to [rame appropriate guidelines lor the persons engaged in
circuses, (2) to conduct sinultancous ruids inall the circuses by CBL o liberate
the children and to check the gross vielalion of all fundamental rights of the
children, (3) to appoint special Torces m the borders o ensure action and to
cheek the cross-border trafficking, (4) to apply the provisions of the Juvenile
Justice (Care and Protection of Children) Act, 2000 and make intra-State
trulticking ol young children, their bondage und forcible continenients, regular
sexual harassments and abuses cognivable offences under 1PPC as well as under
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Section 31 ol the Juvenile Justice Act, (3) o cmpower Child Wellare Conuanittee
under the Juvenile Justice (Care and Protection of Children) Act, 2000 to award
g compensation to all those vietnns rescued from the circuses with a time-bound
rchabilitation package and the State Crovernment to create a (und tor the same,
and (6) to lay out a clear set ol guidelines prohibiting the emplovinent/
engagement of children up to the age of 18 years in any [orm in the circuses.
Notices were issued. The Scehicitor General aceepted the gravity o the
situation and broadened the scope of the petition and tried to present the broader
g cevil ol chuldren trafticking generally rather than contining 1t only to circuses. He
also discussed about the laws and GGovernmient’s effort in this reeard and
sugeested nicasures and directions that are required lor dealing with the problem.
To stress the gravity of the issuc he submitted that India is home ol 19%: of the
world®s children, that more than one-third of Indiun population i.c. around 440
million is below 18 years and that in spite ol said ratio, the wotal expenditure on
children in India was extremely low i the years 2005-2006 and 2006-2007
C  respectively.
Adjourning the writ proceedings and passing the directions below, the
Supreme Court
Held
I'he present order is limited o directions reearding children working, in
Indian circuses. Consequently the following directions are made. Tn order 1o
implement the fundamental right of the children under Article 21-A it s
mperative  that the Central Government nmust issue suitable  notifications
prohibiting the employment of childeen in crrcuses within two months from
today. 'The respondent Governments are dirccted 1o conduct simultancous ruids
in all the circuses to hiberate the children and check the violation of fundamental
rigchts of the children. The rescued children are to be kept in the care and
e protective homes till they altain the age ol 18 years. The respondents are also
direeted 1o talk 10 the parents ot the children and in case they are willing 1o take
their children back to their homes, they may be dirceted 10 do so abler proper
verlicatuon. The respondents are directed (o frane a proper scheme of
rehubilitation of rescued children from circuses. The Secretary of the Ministry of
Human Resources Developnient, Departinent of Women and Child Development
1s dirccted o file a comprehensive allidavit of compliance within ten weeks.
(Para 64
NR. Nair v, Umion of fndia, (2000) 6 8CC 81 referred 1o
The comprehensive submissions of Solicitor General and others have been
curclully noted. Children®s exploitation needs to be systematically dealt with,
From the said subnussions it 18 abundantly clear that the Government of India 1s
fully awurce ubout the problems of children working in varnious  places,
g particularly n circuses. It may be pertinent to mention that the right of children
to free and compulsory education has been made a fundamental right under
Aruele 21-A, Constilution of Indi. Now every child of the age of 6 to 14 years
has the night to have free education in the neighbourhood school tll elementary

cducation. (Paras 64, 63 and 21 o 58)
Estinuites of the United Nations regarding hwman rafficking: Statistics ol NHECO
h Commirtee on Missing Children: 1IN Promcol to Prevenr, Suppress ond  Pumish

Trafficking  in Persons, (the Poorrao Protocol  on Trafficking),  Rescne  and
Rehabifitation of Child Viedms Trafficked for Commescial Sevuad Fogplfoitation, a Report
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by xicre published by the Depariment of Women and Child Development, Ministry of
Hiwnan Resowrce Development, (iovernment of fndia, Frafficking in Women  and
Children in frdia. Shanker Sen and 1P.M. Nair (1ids. ) “Abolition of Child Labour in
[ndia™ report submittled by Nerer o Planning Commission; Studies conducted by
Human Rights Walch Asta in 1995, f‘(:,?"(’rf'm.?‘ Fra
[Ed.: The TN Protocal Lo Prevent. Suppress and Punish Trallicking in Persons and the
other 2 protocols jointly Known as PALIRMO Protocols can be downloaded as an ¢ book
from the web address verilied as on 30-4-2011 @ hupdfasww unode . orgddocuments/treatios!
UNTOC/Publications/ TOC 20Convention/ TOCehouk-c.pdl
LINIDP discusses the leeal and policy aspects of the wafticking in India. Bangladesh and
Mepul and 51 lanka, The pdf Ole cun be downloaded as un e book Trom the web address
verified as on 30 4 2011 ¢ hitprunode.orgf/documents/human trallicking/201 1/ Responses Lo
Human Trafticking in Bangladesh India Nepal and Sri Lanka pd!|
I'he provisions ol the Right of Children to ree and Conmpulsory Fducation
Act, 2009 arc material. By virtue of Section 3, 2009 Act, every child of the age
of 6-14 vears shall have a right to free and compulsory cducation in a
neighbourhood school Gl completion ol elementary  education. The Central
CGrovermnent has notified the 2000 Act in the Gazette on 27-8-2009 and the 2009
Act has been brought into lorce with effect {romy 1-4-2010. (Para 59)
The National Commission for Protection of Child Rights has already been
comsttuted. The sad Comnussion now receives a statulory status by virtue of
2000 Act. It 15 expected that on a close interlace between the National
Commnmission lor Protection of Child Rights, the State Governments and the
Ministry of Women and Child Development, positive outcomes should actually
be worked out. [t is, theretore, necessary that a coordinated etffort must be made
by the three agencies, namely, the (ommlssum the Ministry and the State
CGiovernments. The Snllulor Cieneral submitted that the recommendations be
implemented by the agencies concerned. In the State/Union Lerritory, the
responsibility must vest uthcr in the Chiet” Secretary or a Seeretary in (,]mruL of
children, women and tamily welfare. [t would be open to the State Government
1 .1pr1rnpr1ale cuses 1o nominate a Special (Mlicer for the said purpose not lower
than the rank of a Scoretary o the State Govermumnent. Pach State niust issue 4
circular elfectively indicating how the recommendations will he nnpleniented.
(Parus 60 and 61)
The submissions of the Solicitor General are accepted and it is directed that
the sald circular shall be i1ssued within 4 weeks from today and a compliance
report be filed by the Chief Secretary of cach State. (Para 62)
S5-12/47092/C1KR

Advocuates who appeared in this case :

Giopal Subramanium, Solicitor CGeneral, Shail Kro Dwivedi, Additional Solicitor
General, Ms | d\‘shlu. Anand, Dr. Manish Singhvi and Manjit Singh, Additional
Advocate General, Colin Gonsalves, ALK, Srivastava and Pramoed Swarup, Senior
Advocuates [Ms Divya Jvoll, Ms Jyotl Mendiratty, Aananal Asthana, Anand Varma,
My Sushma Surl, Anubhay Kumar, Ms Sunita \’Ll‘md Ms Sadhana Sandhuo, S.N.
Terdal, KUK, Mahal ik, Ms Noorjahan, Ajay Pal, Sanjay R, Hegde, Amit Kr, Chawla,
A. Rohen Singh, Tara Chandra Sharma, Ms NLLI‘LIH Stirma, $.W. AL Qadri, Rajecy
K. Dubey, Kamlendra Mishra, Ms Anil Ko Tha, Anis Suhrawardy, S, Mchdi hnam,
1. Ahmad, Ms Muomota Oinan (lor M/s Corporate Law Group), X’lmhdupldmld
Mecharias, Devanshu Kro Devesh, R, Gopalakrishnan, Milind Kumar, Guopal Singl,
Manish Kuamar, Rituraj Biswas, Chamdan Kuamar, Tanaranjan Das, Swetaketn Mishra,
PP Nayak, My Hemantika Wahi, Somanath Padhao, Asok Bhao, My Savitri Pandey,
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My Varuna Bhandari, 135 Mahra, Ms Sunita Shacma, Ms Gruowant Dara, Ms Anil

Kativar, Ramesh BBaho MR, T Harish Kuomar, Prasanth P,V Vasadevan, VG

Pragasam. S.J. Aristotle, S, Prubu Ruma Subramanian, Pradeep Purohit, B.S.

Ranthia, Ms Kamind Jaiswal, Naresh Ko Sharma, Aoun Ko Sinha, Ms Foatoli Sema,

Fdward Belho, Pragyan Pradip Sharma, PV Yogeswaran, RN, Upadhyay, Anil

Shrivastav, Rituv Raj, Ms Suvparta Srivastava, Ms Sudarshing Ray, Ram Swarup

Sharma, Rajesh Srivastava, Kh, Nobin Singh, Ratun Kr. Choudhori, Ms Anuradlhia

Rustagi, Ms Do Bharati Reddy, G. Prakash, §.5. Shamshrey, PN. Gupta, Ms Aruna

Mathur, Amarject Singh Girsa, Viman Dubey (for Més Arputham Aruna & Co.), D

[ndra Pratap Singh, Anuvrat Sharma, Ms Alka Sinha, Nuresh Ko Sharma, Manoj K.

Mishra, Balyji Srinivasan, Ms Madhusmita Bora, B2 Vivek, Ms AL Subhashini,

Kamal Mohan CGupta, K.N. Madhusosdhanan aed R. Sathish, Advoceates] for the

appearing partics.

Chronological list of cuses cited v pagels)
L2001, 6 SCC 8L N K Nair v, Union of trdia Td e
The Judgment of the Court was delivered by

DR, DALVEER BHANDARIL, J.— This pctition has been tiled in public
interest under Article 22 of the Constitution in the wake of serious violations
and abuse of children who are forcelully detained in circuses, in many
instances, without any access to their families under extrenwe inhumean
conditions, There are instances of sexudal abuse on a daily basis, physical
abuse as well as emotional abuse, The children are deprived of basic human
necds of food and walter,

2. It is stated in the petition that the petitioner has [iled this petition
following a serics of incidents where the petilioner came in contaclt with
many children who were traificked into performing in circuses. ‘The
petitioner found that circus is one ol the ancient forms of indigenous
enlertainment in the world, with humans having a major role (o play.
However, the aclivities that are undertaken in these circuses deprive the
artists especially children of their basic fundaniental rights, Most of them are
trafticked from some poverty-stricken areas of Nepal as well as from
backward districts of India. The outside world has no meaning for them.
There is no lite bevond the circus campus. Onee they enter into the circuses,
they are confined to the circus arena, with no freedom ol mobility and
choice. They are entrapped inte the world ol circuses Tor the rest of their
lives, leading a vagrant tunnelled exislence away trom the hub ol socicty,
which is tiresome, claustrophobic and dependent on vicissitudes.

3. It is submitted thal the pelitioner is engaged in a social movement for
the emancipation of children in exploitative labour. bondage and servitude.
IBachpan Bachao Andolan has been able (o liberate thousands of children
with the help ol the judiciary and the excculive as well as through persuasion,
social mobilisation and education,

4, It is submitted that for the first time the petitioner canwe to know about
the plight of ¢children in Indian citcuses way back in 1996, At that time, the
petitioner had rescued 18 girls [rom a circus performing in Vidisha Distriet of
Madhya Pradesh. This was possible alter a complaint made by a 12-year-old
2irl, who managed 1o escape from the circus premises, Her complaint was
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that she and several other Nepalese girls had been tralficked and forced to
stay and perform in the circus where they were being sexually abused und
were keptl 1in most inhuman conditions,

5. Pollowing this incident, dan organiscd attempt was made by the
petitioner to understand and learn more about the problem ol child lubour in
Indian circuses and how to cradicate the same. This began in July 2002 with
the initiation ol a rescarch on the problem of child labour in Indian circuses.
The hindings in the abovementioned rescarch were compiled in a report
termed as “Liliminating Child Labour from Indian Clircuses™.

6. Once all the above facts and figures were established. the petitioner
decided to implement a muolti-pronged strategy 1o eradicate the practice of
cmploying children in Indian circuses. Simultancously, preparations were
made to put across the problem in front of circus owners Lo make them aware
of the moral and legal gquestions pertaining to the use ol children in circusces,
The petitioner initiated a diglogue with all the major circus owners and
appealed 1o them to stop wratticking, bondage, child labour and other
violations ot child rights, The Indian Circus Dederation (for short “ICT77)
responded positively but ironically this body has a very thin representation
from the circus industry with approximately less than 10%: ol the big circuses
and probably less than 209 of all the circuses were members ol this
Federation.

7. 1t is submitted that the petitioner convened a nreting with the circus
owners on 18-8-2003 and 19-8-2003 where a tew owners under the uibrella
of ICE agreed to make a declaration that there shall he no further use of
children in the circuses in India and a (ull list of the children employed by
then will be provided to the petitioner and that they would voluntarily phase
out all the children [rom their circuses in a time-bound manner, It was also
decided that the petlitioner and its partner non-governmental organisations
(lor short “NGOs™) in Nepal will help in repatriation and rehabilitation of
liberated children.

8. lhe petiioner submitted that since [CIY dees not have cnough
infTuence even on its own members, the agreement did not get implemented,
However, the petitioner kept on receiving information and comiplaints tfrom
several parents through the NGGOs working in Nepal, 'The petitioner sent the
statt of his organisation to cross-check and reconfirm the facts in Bhairawa,
Hetauda in Nepal and Siliguri in India and found that organised crime of
trafticking of children for Indian circuscs, particularly from Nepal is
rampant,

9. In l'cbruary and March 2004, the petitioner received complaints from
many Nepalese parents whose children have been trapped in circuses for
maore than 10 years and had never been allowed 1o meet them on one pretext
or the other even alter repealed requests Lo the circus owners. Majority ol the
complaints were for the children in Great Indian Circus (a non-federation
circus) which was found 1o be located 1n Palakkad, Kerala, In June 2004, the
petitioner came to know through credible NGOs and individuals working in
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Hetauda, Nepal that the daughters of 11 parents were trapped into CGireat
Roman Clircus in India, The petitioner has since then conducted several
studies and interviews with various people who are engaged in circus,

10. The petitioner further found that lite of these children begins at dawn
with training instructors” shouting abuses, merciless beatings and two hiscuits
and a cup of tea, Afler 3 1o 5 shows and a lotl of pervert comments of the
crowds, the voung girls are allowed Lo go back to their tents around midnight.
Ewven then, life might have something clse in store, depending upon the
nature and mood swings of the circus owners and managers. If any child
complains aboul the inadequate amount ol food or the leaking tent in the rain
or if a child is scared on the rope while performing the trapeze. hefshe is
sealded and maltreated by the managers or employers and sometimes even
caned on one pretext or the other.

11, There are no labour or any weltare laws, which protect the rights of
these children. Children are frequently physically, emotionally and sexually
abuscd in these places, The muost appalling aspect is that there is no direct
legislation, which is vested with powers (o deal with the problems ol the
children who are trafficked into these circuses. The Police, Tabour
Diepartment or any other State agency 1s nol prepared to deal with the issue ol
trafticking of" girls [rom Nepal holding them in bondage and unlawiul
conlinement. There is perpetual sexwval harassment, vielation of the JTuvenile
Justice Act and all international treaties and conventions related (o human
rights and child rights where India is a signatory.

12, The petitioner submitied that this Court in MR, Nair v, Union of
India! upheld the rights of animals who are being made to perform in these
circuses after understanding their plight. "The situation of children in circuses
is no diflerent, if nol worse.

13. The petitioner has made various attempls to regulate and improve the
conditions of children in circuses including engaging the circus owoers’
association.  However, none ol them have derived good results. Ttois
categorically submitted that the petitioner does not want the circuses 1o he
cottpletely banned or prohibited but there is a strong need to regulate this as
any other industry including cosuring satety and other wellare nicasures ol
all those who are working in circuses, particularly the children. Almost all
the circuses cmploy at least S0 persons and therelfore a large number of
labour laws should be applicd.

14. The petitioner seeks application ol the provisions of the Juvenile
Justice (Care and Protection of Children) Act, 2000 and also suggests thal
intra-State tralficking of young children, their bondage and lorcible
conlinements, regular sexual harassment and abuses should be made
cagnizable offences under the Penal Code, 1860 as well as under Section 31
of the Juvenile Justice Act, Children Welfure Clonunitiees under the Juvenile
Justice (Care and Protection ot Children) Act, 2000 should be conpowered to
award compensation to all those victims rescued from the circuses with

1 (2001) 6 SCC 84
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time-hound rehabilitation packages and the State Government to create a
fund for the same,

15, Mostly, these children are sold to the circus owners either by the
agents or their relatives or sometimes the poor parents are lured into the web
by promising high salaries, luxurious lite, ete, Tlowever, some exceptional
circuscs were also found (only four) that treated their employees marginally
better and allowed them to avail the privilege of Timited movement outside
the circus campus for limited time, but child labour was prevalent in these
circuses as well and artists were ol given minimuan wages.

16. The petitioner has complained about living and working conditions of
the children and has enumerated the Tollowing broad categories which are set
out as under;

() Insufficient space—In almost all the circuses visited by the
research team, the living conditions were quite similar, but nonctheless
deplorable. There are separate sleeping arrangements lor males and
lemales, with the company girls segregated from the rest of the circus
troupe by a boundary, There are also separate tents for the families
working in the circuses, Usually 3 1010 and sometinies even more people
are crammed into a single tent, thus most of the child artists complain of
insutficient space and lack of personal space and privacy.

(i) Meals—Most of the circuses provide two meals—Ilunch and
dinner to the artists and tea also two times [rom the canteen run by the
management. The quantity and quality of the food is variable, depending
on the management. Most often. the food is inadequate o satisly the
appetite of young growing children.

(iiiy Sleep timings.  Sleep timings are also very crratic, depending
upon the nature of the work being perforned by the child artists, though
on a general trend nost go 1o bed at midnight after the last show is over,
Lo be woken up at dawn lor practice.

{(iv) Poor sanitation.—There are no proper toilets and bathrooms,
Muake-shift toilets are created on the circus ground near the tents and all
the company girls have to share it and the stench wround them s
unhearable. In general, condition of sanitation in circuses is nuost
pathetic, It also precipitales unhygienic conditions that could lead to
discases. Invariably all the artists voiced their dissatisfzction on the issuce
of sanitation and hygicne.

(v) No health care personel—Another important issuce concerning
the artists is the lack of any health care personnel to look into their
day-lo-day health care needs as well as the accidents that are so comnion
in the circuses. The manager or the keeper usuvally provides medication
for common ailments such as fever, cold, ete. and looks into the lirst-aid
neceds ol the artists. 'or a serious medical condilion or an accident during
training or performance, the trainer or the manager vsuvally accompanies
the patient to the nearest medical help, The management bears the
charges of the treatment during that time, bul later deducets it from the

g
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salary of the incumbent. However, some managenents do hear the
medical bill ol the artists il a mishap occurs during the perlormance or
training. Overall, it can be said that the living conditions inside the
premises of the circus arena are squalid and deplorable, with no facilities
and basic amenitics being provided to the circus artists, not even proper
sanitation,

(vE) figh risk facter—Nature of the aclivilies in circuses is such that
the risk factor lor the artists is very high as accidents and mishaps during
practice sessions and shows are comnuion phenomenon. On top of that,
there are no health care personnel cmployed by the circuses Lo look into
the health care needs of the artists, even at the time of emergency. It was
found that the lives of the children was endangered due to the risk factor
involved in the circuses, especially those who were involved in items like
ring of death, well of death, sword items, rope dance, ete. They
constituted 10 of the tota] number of children, Rest 60% fell in the
medium risk category while 30% were not involved In any risky items,
Morcover, some circuses cither fail to or are ignorant about taking the
necessary precautions, which turther heightens the risk involved, Tn fact,
the rescarch teamn witnessed an accident while visiting one of the
CIrcuses,

(viD) Remunerationn—Besides paying meagre salaries to the children,
the management of some circuses holds back the salaries of the children
saying that they would be paid only (o their parents when they visit them,
which rarely happens. Salary accounts are often manipulated and the loss
due to accidents or niishaps is not compensated.

(viidy Bound by contract. The child artists are brought 1o the
circuses to he contracted Tor 3 1o 10 years and once the contract is
sipned/agreed upon by the parents or guardians of the children, these
voung ignorant  children are bound and indebted (o the  circus
management and are unable to break away from the circus, even il they
are discentented with their lives in the circus.

(ix) Daity routine lindering their all-round developaienr—In the
circus, their daily routine starts with practising even betore the sunrise
(rigorous training session initially), mostly accompanicd with verbal and
physical abuse and harsh physical punishments at times, for the slightest
crror or no creor al all, Frony allernoon onwards until midnight, they are
on the stage, perlorming and enthralling the audience with their vivacily
and wit. They cannot share their agony and gricvances or raise their voice
against the torturous life they are forced Lo lead. For them, there is no
cducation, no play, no recreation and their lile is confined to the circases
wilhout any exposure (o the outside world., All this prohibits them from
knowing the other opportunities available, as they are aware ol and are
exposed to just one aspect ol lile, that is. the aspect they see in the
circuses they work in, e 1o the cruel and inhuman attitude of the
manggenient in senie cireuses, which inposes restrictions on the children
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[or meeting their {olks, and also due to the travelling nature of the troupe,
most of the children end up losing contact with their parents, especially
those across the border or residing at far-oft’ places even within the
country. And those fortunate few, who get a chance (o meet their parents,
do so once or twice a year, either when their parents visit or when they
arc allowed to go home. Consequently, they are cxposed 1o a world
which  hinders  their  psycehological,  spiritual  and  socio-cconomic
development, with no knowledge of their rights, duties and scope for a
better future and thus, are lelt with no other option but (o conlinue
working in the circuses lor the rest ol their lives. Instability in lite, due to
the circus’s nomadic existence, makes it difficult for them to pursue
formal education, resulting in a large number of illiterate children and
adults in circuses.

17, The cmployment of the children in circus involves many legal
complications and in that respect major complications are as under:

I Deprivation ol the children from getting educated  therehy
violating their fundamental right lor education enshrined under Article
21-A of the Constitution.

2. Deprivation of the child from playing and expression ol thoughts
and feelings, thercby violating the [undamental right to freedom of
expression,

J. Competency o enter into contract tor working in circus.

4, Violation of statutory provisions ol law like the bBanploynent of
Children Act, 1938, the Children (Pledging of Labour) Act, 1933, the
Child T.abour (Prohibition and Regulation) Act, 19806, the Minimum
Wages Act, 1948, the Prevention ol Immoral Traffic Act, the l.qual
Remuneration Act, 1976 and the Rules made thereunder and the Bonded
Fabour Systemy (Abolition) Act, 1976 rcad with the Rules made
thercunder, the Pactories Act, 1948, the Motor ‘Transport Workers Act,
1961, cle.

5. Eixisting labour laws and legitimacy of contracts ol cmployment
for children.

6, The lepitimacy of contracts of cmployment for children and
working conditions.

18. The petitioner has given innumerable instances in the petition of
abuse of children in the circuses. All those instances demonstrate under what
horrible and inhumane conditions the children have to perform in the
circuses, 'The experiences of the petitioner are only a scratch on the surtace
and there are many children who are being rafficked regularly into circuses.
While it is not the case of the petitioner that circuses should be complelely
banned and prohibited. there is a stwrong need to regulate this as any other
industry including ensuring safety gears and other nweasures as are done in
other countries.
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19, The petitioner has liled the petition with the following prayers:

/. Tssue a writ of mandamus or any other appropriate writ, order or
dircction, dirceting the respondents (o fraune appropriate guidelines for
the persons engaged in circuses;

2. Issue a writ of mandamus or any other appropriate writ, order or
direction directing the respondents to conduct simultancous raids in all
the circuses by (CBI to liberate the children and 1o check the gross
violation of all fundamental rights of the children;

3. Issue a writ of mandamus or any other appropriate writ, order or
direction o appoint special forces in the borders to ensure aclion and 1o
check the cross-border trallicking;

4. Issue a writ ol mandamus or any other writ. order or direction
applying the provisions of the Juvenile Justice (Care and Protection of
Children) Act, 2000 and make intra-State walticking ol young children,
their bondage and forcible confinements, regular sexual harassments and
ubuses cognizable ollences under the Penal Code as owell as under
section 31 of the Juvenile Justice Act;

3. Issue a writ of mandamus or any other appropriate writ, order or
direction to empower Child Welfare Conunittee under the Juvenile
Justice  (Care  and  Protection ol Children)  Act, 20000 1o award
compensation 1o all those victims rescued from the circuses with a
lime-bound rehabilitation package and the Stale Government to create a
lund lor the same;

6. Issue a writ of mandamus or any other appropriate writ, order or
direction 1o lay out a clear set ol guidelines  prohibiling  the
cinployment/engagement ol children up (o the age of |8 vears in any
[orm in the circuses.,

20. This Court issued notices to the Union of India and other States and

Union ‘lerritories. Replics have been liled on behalt of various States and the
Linion lerntories.

21. Shri Gopal Subramanium. the learned Solicitor General appearing for

the Union of India has liled written submissions with the heading ““lThe
Indian Child: India’s Fternal Tlope and l'uture™. The learned Solicitor
CGienceral has broadened the scope of this petition and has tried to deal with the
prohlem of child trafticking.

22, Mr Subramanivm subinitted that;

f. Trallicking in human beings is not a new phenomenon. Wonnen,
children and men have been captured, bought and sold in marketplaces
lor centurics. Human wratficking is once of the most lucrative criminal
activities. Listimates ol the United Nations state that 1 (o 4 million people
arc tratticked worldwide cach year. 'Irafficking in women and children is
an operation which is worth more than $10 billion annually, The NHRC
Clommittee on Missing Children has the Tollowing statistics to offer:
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() 12.6 million {governmental sources) 1o 100 million

(unoliicial sources) stated to be child labour;

(Hm 44,000 children are reported missing annually, ol which

11,000 get traced:;

(¢} About 200 girls and women enter prostitution daily, of which

20% are below 15 years ol age.

2. International conventions exist o punish and suppress tralticking
especially of women and children. (Reler TIN Protocol to Prevent,
suppress and Punish Traflicking in Persons, also relerred to as the
ParLLRMO Protocol on Trafticking). ““lrafticking” is now delined as an
organised crinw and a crime against humanity. The Convention being an
international convention is limited to cross-horder wallicking but does
not address trallicking within the country. The delinition ol “wrafticking™
is signilicant:

- The recruitment, transportation, transter, harbouring  or
reeeipt of persons by micans of threat or use of foree or other forms

ol coercion, of abduction, of {raud, ol deception, of the abuse of

powcer or of a position ol vulnerability or ol the giving or receiving of

payinents or henelits 1o achicve the consent ol a person having
control over another person, lor the purpose of exploitation. ...

J. Exploitation shall include at a minimum, the exploitation of the
prostitutes or others or other forms ol sexual exploitation, torced labour
or service, slavery or practices similar o slavery, servilude or the
removal of organs.

4, 1t is submitted that c¢hildren under 18 years of age cannotl give
valid consent. It is further submitted that any recruitment, transportation,
transier, harbouring or receipt ot children tor the purpose of exploitation
is a lorm of tratficking regardless ol the mweans used. Three signiticant
clements constitute trafficking:

(¢r) the uction involving reeruitinent and transportation,

(7 the means employed such as Toree, coercion, fraud or
deception including abuse of power and bribes; and

(¢} the purpose being exploitation including prostitution.

3. Internationally, there is a working delinition of “child trafficking™,
The working definition is clear because it incorporates the above three
clements. In June 2001, India has adopted the PALLRMO DProtocol 1o
evolve its working definition of “child trallicking”.

. 'The forms and purposes ol child trallicking may be:

(¢r) bonded Tabour;

(/) domestic work;

() agricultural labour;

(¢f) employment in construction activity;
(&) carpet industry;
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(/) garment industry;
(g) lsh/shrimp export;
(/1) other sites of work in the Tormal and informal cconomy.

7. Trafficking can also be for illegal activities such as:

(@) begging:
(/) organ trade;
(¢} drug peddling and smuggling:
& 'Iratticking can be tor sexual exploitation i.c.
() lorced prostitution;
(F7) socially and religiously sanctificd forms of prostitution;
(¢} SCX Lourisn;
(/) pornography;
9. Child tralficking can be 1o aid entertainent in sporls:
(¢t} circus/dance troupes;
(A) camel jockeying;

10 Tralticking can be for and through marriage. Trafticking can be
lor and through adoption. It is submiticd that intervention is possible in
cases ol child traflicking only il fundamental principles are kept in mind.
The fundamental principles are the Tollowing:

{e2) The child has to perform 1o the best of his ability. The growth

ol a child to its potential fulfilment is the fundamental guarantee of

civilisation;

(b  lmpathy for troubled  children by adopting  non-
discriminatory and attitudes free of bias,

(¢} Children must be protected in ternis ol well-being under all
circumstlances.

(/) Right to freedom from all forms of exploitation is a
fundamental right.

{e) Conlidentiality of the child in respect of the child's privacy
must be maintained.

(/) lrallicking is an organisced crime which could have multiple
partners including syndicates.

J1. Intervention must be a joint initative ol government and non-
covernmental organisations which can be, in sonwe cases, potential
partners. An effective intervention must in all circumstances lead to
effective and enduring protection ol children [rom exploitation, abuse
and vielence.

23. According 1o the Solicitor General it is the bounden duaty of the police
to discharge its obligation. e submitted that the Tollowing guidelines should
be mandated:

(£} Care must be taken Lo ensure the confidentialily of the child and
due protection must be given 1o her/him as a witness,
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(if) The detailed interview of the victim should be done preferably by
crisis inlervention centres/inembers of the Child Welture Committee
under the Juvenile Justice Act, There should be adequate breaks and
intervals during the interview with a child victim.

(i 11 the police employ a child-friendly approach to the enlire
investigation, the possihility of getting all relevant information gets
higher, This can be done by having a supportive cenvironment lor the
child al the police station wherein attention is paid o his nceds. This can
he done at the police station itself or at any other place co-managed by
police and any NGO/CBO, Support persons lor the child should bhe
contacled and in their absence, any civil society group working with/for
children or members of COWCE (whocever the child feels comfortable with)
could be asked to be present,

(0 Due care must be maintained to attend the issues  like
interpreters, translators, record maintaining  personnel, audio-video
reeording possibilities, cle.

(r) As far as possible, the same investigating ollicer must follow up
the case [rom investigation stage to the trial stage.

(viy 'There should be provision ol good water as well as toilet
lacilitics or the child in the police station and the hospital.

(vif) No child should be kept in a police station,

(i) Where a special juvenile police unit or a police ollicer has been
designated 1o deal with erinies against children and crimes commitied by
children, cases relating to children mwast be reported by such officer 1o the
Juvenile Justice Board or the Child Wellare Clonunittee or the child-line
or an N(30), as the case may be,

24, It 1s subnutted that Articles 23, 39, 14 and 21 of the Constitution of
India guarantee every child to be [reed lrom exploitation of any lorm. Article
23 prohibits traffic in human beings. “begar” and other lorms ol foreed
labour. orce, assault, conlincment can be dealt with under Scctions 319 o
329 1IPC for simple and gricvous hurt. Sections 339 o 346 1PC! for wronglul
restraint and wronglul conlinement; Scctions 330 to 331 1IPC for criminal
force and criminal assault; Section 370 1PC for import, export, removal,
disposing/ accepting, receiving, detaining ol any person as a slave: Sections
361 1o 363 1I°C for kidnapping and abduction; Section 265 lor kidnapping
and abduction for wronglul confinement; Section 367 [PC tor kidnapping
and abduction for slavery or to subject a person 1o gricvous injury; Scclions
41, 416 and 420 1PC for lraud and cheating by personation; Scctions 465,
4066, 468 and 471 IPC for forgery and using forged documents as genuine;
and Scctions 503 and 506 11°C for eriminal intimidation, It is submited that a
dircction mwst be issued o the Commissioner of Police, Delbi and the State
Governments and Union ‘lecritorics that their police foree are required to be
sensitised 10 the above provisions while dealing with salcty and frecdom of
children.

25, The Juvenile Justice (Care and Protection of Children) Act, 2000 was
anwended in 2006 by Act 33 of 2006, It is a special legislation Tor ¢hildren
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and delines “children™ as “a person up to the age ol 18 years”. The Juvenile
Justice Act is build upon a model which addresses both children who need
care and those who are in conflict with law,

26. According 10 the learned Solicitor (ieneral, the GGoa Children’s Act,
2003 must be viewed as a maodel legislation. He submitted that not only does
it define “child traflicking™ but also secks 1o provide punishment for abuse
and assaull ol children through child trallicking lor ditterent purposes such
as labour, sale of body parts, organs, adoption, sexual offences of
pacdophilia, child prostitution, child pornography and child sex tourism. All
Stale authorities such as airport authoritics, border police, railway police,
traftic police. hotel owners are made responsible under the law [or protection
of" children and ftor reporting offences against children. It is submitted that
until a suitable legislation is cnacted, directions ol a preventive nature may be
issucd against the police authorities in all States to protect the rights of
children.

27. The learned Solicitor CGeneral subniitted that there is blatant violation
of the Child T.abour (Prohibition and Regulation) Act, 1986, the Children
(IPledging of Tabour) Act, 1933, the Bonded Fabour System (Abolition) Act,
1976, the Factories Act, 1948, the Plantations Tabour Act, 1951, the Mines
Act, 1952, the Merchant Shipping Act, 1958, the Apprentices Act, 1961, the
Motor Transport Workers Act, 1961, the Bidi and Cigar Workers {(Conditions
of Employvment) Act, 1966 and the West Bengal Shops and Hstablishment
Act. 1963,

28. The learned Solicitor General submitted that each State Government
must constitute committees for the purpose of preventing child labour, It is
submitted that there should be an apex committee constituted by cach State
Government with the following niembers:

{¢r) The Chiel Sceretary of the State;

(H) Scerctary in charge of child and women developiment;

() Director ol Health and 1'amily Wellare;

() Commissioner ol Police of the Stalte;

(¢) 'Two psychiatrists to be nominated by the Indian Psychiatric

Society.

The State Government with the assistance of the said committee by a
transparent process will constitute committees for cach district consisting of
health workers, police personnel, factory inspectors and people from the civil
society/NGO. The conmnittee will he able 1o inspect and determine whether
there is forced employment ol children. All dhabas/restaurants must be
prohibited from employing children, It is necessary that this stipulation
which already exisls must be cellectively enloreed.

29. The learned Solicitor General submitted (that in the Ministry of
Family Weltare and Child Development, a division needs to be created o
deal with issucs arising out ol dissemination of publications which are
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harmful to young persons. publishing pornographic material in ¢lectronic
form as well vs the enforcement of Sccetion 293 of the Penal Code,

30, Tt is submitted that a further rescarch study must be unduertaken on the
elficacy of the provisions of the Young Persons (ITarmiful Publications) Act,
1936, Scction 67 of the Information Technology Act, 2000 and Section 293
of the Penal Clode. The Transplantation ol Tuman Organs Act, 1994 makes
removal of human organs without authorily and conimercial dealing in
human organs criminally liable.

31. In a brilliant swudy undertaken by the Governnmient of India in
coordination  with  UNICLE,  arcas  relating  to watticking  have  been
acknowlcdged. 1t is submitted that the Central Government acknowledges the
increasing prevalence of trafficking for the purpose ol connnercial sexual
cxploitation ol children, In a study? published by the Departinent of Wonwn
and  Child Development, Ministry o Human  Resource  Developiment,
Governnent of India, the objectives were:

(¢t} To obtain a better understanding of rescue and rehabilitation
Processes;

(£) To gain a more coniplete understanding of the involvement ol the
State, the judiciary, law cnforcement agencies and NGOs engaged in
rescue and rehabilitation;

(") To make recommendations on the need for developing guidelines
lor rescue and rehabilitation. These guidelines should  represent a
common denominator of nationally agreed standards in this arca as well
as take regional variations into account.

The Tollowing statistics arc alarming:

() There are an estimated two million children, aged between 5 and
15, forced into CSI around the world;

(i) Girls between the ages of 10 and 14 years are most valnerable;

({ify 153% ol commercial sexual workers in India are believed 1o be
helow 15 years old and 25% are estimated 1o be between the ages of 15
and 1¥;

(1) 5,000,000 children worldwide are forced into this prolession every
Y,

32. It is submited that the Report dealt with cross-horder trallicking in
the following way:

“Research on cross-horder tralticking has indicated that 3000-7000)
voung Nepali girls were trallicked into India annually, This rescarch also
highlighted the lact that in the last decade, the average age of the
traflicked girls has steadily fallen Irom 14 to 16 years 10 10 (o 14 years.
These findings are supported by studies conducted by Human Rights
Walch Asia in 1995, which stated that the average age of Nepali girls
traflicked into India dropped from 14 (0 16 years in the 19805 o 10w 14

2 Rescue and Rehabititation of Child Vietims Trafficked for Commercial Sexual Bxpleitation, a
Rueport by TIN5

h
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vears in 1991 despite the introduction of laws designed to combat
tratlicking ol minors, Ghoshs study estimated  that Nepali children
comstitute 206 (40,000 of the approximately 200,000 Nepalese
commercial sexual workers in India. Young girls are trafficked tfrom
ceonomically depressed neighbourhoods in Nepal and Bangladesh 1o the
major prostitution centres in elhi, Muambai and Caleutta, Social workers

have reported encountering children as young as nine in Kamathipura, a

red light arca in Mumbai.”

33, The promise of marriage and cioployment is often used for luring
young children into sexual trade. The Report also talks about the tralticking
ol children in urban brothels and the regional variations. The Report
describes how traltficking is undertaken.

34. lrallicking in women and children has become an increasingly
lucrative business especially since the risk ol being prosceuted is very low.
Wonien and children do not vsually come to the brothels on their own will,
but arc brought through highly systematic, organised and illepal trafficking
networks run by experienced individuals whe buy, transport and sell children
into prostitution,  Lraltickers tend 1o work in groups and children being
trafficked olten change hands (o ensure that ncither the trallicker nor the
child gets caught during transit. Diflerent groups ol traflickers include gang
menmbers, police, pimps and cven politicians, all working as a nexus.
Traflicking networks are well organised and have linkages both within the
country and in the neighbouring countries. Maost traflickers are men. The role
ol women in this business is restricted (o recruitment at the brothels.

35. The typical profile of a traflicker is a man in his twenties or thirtics or
a worman in her thirtics or tortics who have travelled the route 1o the city
several times and know the hotels (o stay in and the brokers to contact, 'They
frequently work in groups ol two or more. Male and female traflickers are
sonwlinws referred 1o as dalals and dalalis (conmmission agents) respoectively
and are cither emploved by a brothel owner directly or operate independently.
(Mien collusion of Tamily members forms an integral part of trallicking with
uncles, cousing and steplathers acting as tratticking agents. In March 1994,
lTuman Rights Watch Asia interviewed sceveral tratficked victims of whom
six were traflicked into India from Nepal with the help of close family
friends or relatives, In cach case, the victint complained ot deception,

36. 'The Suppression of Immworal ‘Traflicking Act™ was enacted afler the
Creneva Convention on Inunoral Trallicking of Women and Children was
signed by India in [956. In order 1o have data on the success of rehabilitation
stralegics, delivery points in rehabilitation  strategy  would  have to he
strengthened as would be seen in the later parts of this Report.

37. It is submitted that a trafficker never blows the gall. It is done in
silence and quict. It becomes necessary to involve police authorities by
means ol acute sensitisation to a realm of illegality. Therefore, there has to be
a special initative taken by police with reference (o children. The Central
Grovernment has cvolved the national plan ol aclion o combal trafficking and

“ Kd.: The Tmmuoral Tralfic (Prevention) Act. 19560
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commuercial sexval cxploitation of women and children in 1998, It is
submitted that there has now been a very carclul realisation that the plan for
rescue and rehabilitation mast be through a conceptual map, The said map
2ives a very good indication of the initiatives and possibly its positive and
negative outcomnes, The learned Solicitor General subniitted that a vraflicked
child can be brought before the Magistrate under two circunistances:

(¢} when the raid/scarch or removal takes place by a police action
under Section 15 of I'TPA or when the Magistrate hersell/himself passes
rescue orders;

(h) the tratlicked c¢hild can also be brought belore the Magistrale as
an auccused under Scetions 8-A and 8-B ol I'TPA,

38. The lTollowing directions are necessary:

(«) livery Magistrate before whom a child is brought must be
conscious of the provisions ol the Juvenile Justice (Care and Protection
of Childreny Act, 2000);

{(#) He must lind out whether the child is below the age of 18 years;

() II'it 18 50, he cannot be accused of an ollence under Section 7 or ¥
of TTPA;

(dy The child will then have to be protected under Juvenile Justice
Authority;

(¢) 'The Magistrate has a responsibility 1o ascertain and contirm that
the person produced belore her or him is a child by accurate medical
examinaltion;

() The detinition of a child in Scction 2(A) means a juvenile or a
child as a person who has not completed 18 years ol age;

() Once the age test is passed under Scction 17(2) cstablishes that
the child is a child/minor less than 18 years of age, the Magistrate/
Sessions Judge while [raming charges must also take inle account
whether any offence has been conunitted under Scetions 342, 366,
I66-A, 366-13, 367, 368, 370, 371, 372, 373, 375 and il so, he or she
must also frame charges additionally;

(1) 'The child should be considered as a child in the protection of the
Child Welfare Act;

(1) 'The child should be handed over o the Child Welfare Committee
to take carc ol the child, The performance of the Child Wellare
Committees must be reviewed by the Iligh Court with a committee of not
less than three Hon'ble Judges and two psychiatrists;

(/3 A child must not be charged with any ollence under 'TPA or 1PC;

(A) A minor tralticked victim must be classilicd as a child in need of
care and protection, Trurther, the Magistrate must  also  order for
interniediate custody of minor under Scction 17(3) of TTTPPA, 1956

(fy There should not be any joint proceedings ol a juvenile and a
person who is not a juvenile on account of Scetion 18 of the Juvenile
Justice (Care and Protection ot Children) Act, 2000);
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{m) It is necessary that courts must be direeted that the same lawyer
must not represent the tratticker as well as the tralticked minor;

() 'vidence ol child should be taken in canwera. Clourts must protect
the dignity of children. The children’s best interest should be the priority.
39. The learned Solicitor General submitted that Child  Welfare

Committees are empowered committees under Section 31(1) ol the Juvenile
Justice Act. Tlowever, the standards cemiploved by the Child Wellare
Committees are not the same across the country. 1In order to set up uniform
standards, the direction relating o review of Child Welfare Comniitiees must
he re-examined. All Superintendents of Jail niust report upon a review within
15 days trom today whether any person who 18 a child 18 in custody ol the
jail, it so, the said person must be produced imuncdiately betore the
Magistrate copowered 1o try olfences under the Juvenile Justice (Care and
Protection of Children) Act, 2000, The said Magistrate must set out a report
in relation to the circumstances under which such a child has been lodged in
jail o the Chiel Justice of the Tligh Clourt concerned, Thereafter the High
Clourt may forward a report 1o this Court Tor passing of appropriate orders in
relation o the wellare of the child,

40. The Ilcarned Solicitor General submitied that the power  of
rchabilitation is necessary, The said power has been conferred under Section
33(3) of the Juvenile Justice (Care and Protection ol Children) Act, 20000,
The said provision provides that:

“33. (3) After the completion of the inguiry if the Committee is of the
opinion that the said child has no lamily or ostensible support, it may allow
the child to remain in the children’s home or shelter home nll suitable
rehabilitation is found for him or till he altaing the age ol cighteen years.™
41, It is lurther submitted that rehabilitation will be the micasure of

success of the Juvenile Justice (Care and Protection of Children) Act, 2000,
Reintegration into socicty by means ol conlident and assertive occupations
leading to a sense ol selt-worth will have to be devised. 'This requires
innovative strategics and not any high tlown claims o social development.

42, 'I'be Juvenile Wellare Board will have no competence 1o deal with
cases oOf children who are in prostitution or have been trafficked, Such
children arc to be considered as children in need ol care and protection,
Howcever, in States where the Child Wellare Conunitices have not been
constituted, these matters should be referred 1o the Juvenile Wellare Board. Tt
is submitted that the book on Trgfficking tn Women and Children in India
edited by Shanker Sen along with P M. Nair, IPS is a usclul document, In a
report called “Abolition of Child Labour in India™ submitted by NCPCR Lo the
Planning Commission, certain useful perspectives are (o be lound.

43. 1t is submitted that India is home w 19% of world™s children. More
than one-third of the country’s population around 440 million is below 18
years. India’s children are India’s tuture. They are the harbingers ot growth,
potential Tullilment, change, dynamisim, innovation, creativity, 1t is necessuary
that lor a healthy Tuture, we nwust protect, ceducate and develop the child
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population so that their citizenry 15 productive. Resources must be invested in
children  proportionate  to their huge  population, As lar as  the total
cxpenditure on children in 2005-2006 is concerned, it was 3.86%: and in
2006-2007 it was increased to 4.91% It is highly inadequate Tooking o the
population ol children.

44, In a report submitted by the Ministry of Women and Child
Development, 4045 ol India’s children have been declared to be vulnerable or
experiencing difficult circumstances. They are entitled to special protection
under Articles 14, 15, 16, 17, 21, 23 and 24 of the Constitution. The concerns
ol child and the paradigm ol child rights have been addressed suitably in
various international conventions and standards on child protection including
the UN Convention on the Rights ol the Child (Uncre), 1989, the UN
Standard Minimum Rules for the Administration ol Juvenile Justice (the
Beijing Rules)y, 1985, the UN Rules Tor the Protection ol Juveniles Deprived
ol Their Liberty, 1990, the Hague Convention on Inter-Country Adoption,
1993, India bas ratificd the UN Convention on the Rights of the Child in
1992, The Convention inter alia prescribes standards (o be adhered by all
State partics in sceuring the best interest of the child.

45, 'The learned Solicitor CGeneral  submitted that the millennium
development goals cannot be secured unless child protection is an integral
parl ol programmes. strategics and plans lor their achicvement. The newly
constituted Ministry of Women and Child Developnient has rightly remarked
that child protection is an cssential part ol the country’s strategy to place
“Development ol the Child at the Centre of the 11th Plan™. "The National Plan
ol Action lor Children articulates a rights agenda lor the development of
children.

46. The learned Solicitor General Turther submitted that the existing child
prolection mechanisms have 1o be tirst noticed. The delivery points however
nced o be strengthened. 1o review the delivery of these programmes, there
must be nodal agencics. Points of responsibility have o be identified and
strengthencd. "The programmie for juvenile justice is to cnable children in
nced of care and protection and those in contlict with law 1o be sceured, The
Central - Government provides  financial  assistance 1o the  State
Governments/U'l administrations for  establishment and  maintenance  of
various homwes, salary of staft, food and clothing for children in need of care
and protection ol juveniles in conflict with law, I'inancial assistance is based
on proposals submitted by States on a 50:50 cost-sharing basis,

47. 1t is submitled by the learned Solicitor General that in order (o give
elfect w the programme for juvenile justice, it is necessary that nodal points
have to be identilied. The Child Wellare Committee is one such body. but it is
necessary that the working of the Child Weltare Commitiee must be overseen
by cither the Execeutive Chairman of the Legal Services Authority or by the
High Court itsclt. It is also nccessary that the financial assistance being
provided lor children in need and care must resull in tangible results 1o the
children whose future is sought 1o be rehabilitated, For that purpose, it is
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appropriate that a court-monitored mechanism is established. lor cvery
Juyvenile home, o District Judge or g Judge nominated by the Chiel Justice of
the High Court should be a visitor, There must be periodic internal reports
which are given 1o the HHigh Court and just as in case of prisons, juvenile
homes muast be wonitored by courts and their living conditions st also be
carclully examined.

48. Tt is also submilted by the learned Solicitor General that the point of
responsibility for oversecing the condilions in the juvenile home must also be
shared by the District Magistrate ol cach district. It is necessary thal there
should be dual reporting—one to the judicial section ol the Tligh Court; and
the other o the District Magistracy and onwards (o the State Government.
Lach State Government must open a Juvenile Justice Cell which will receive
periodic reports of juvenile homes. the number ol children, the status of
children, the manner ol rchabilitation and the current status. 'The State
Giovernmient must also cnsure that therapeutic help as well as psychiatric
assistance wherever necessary is olfered to the juveniles on a top priority
basis, 'The District Collectors must submit their reports to the Sceretary of the
Departiment concerned who in turn st report 1o the Chiel Sceretary, The
Chicl Scerctary must be constructively responsible for the administration of
the progranumne lor juvenile justice and also must supervise the monetary
spending and the manner in which the money spent has been duly accounted.,
Thus a certification programme for spending monies based on Central
schemes must be introduced. This certificalion must be by an independent
authority that will cnsure that the monies allocated have in fact been spenl {or
the benefit and wellare ol the children. I the home is sitwated within a
panchayat arca, then the Chairman of the panchavat or the Zila Parishad must
be also made responsible for certitying that all the monies which were
intended lor the home in terms ol grants or subventions have been duly
utilised.

49, It is further submitled by the learncd Solicitor General that the
Integrated Child Protection Programmie for Street Children is also a scheme
by which NGOs are supposcd 1o run 24-hour shelters and 1o provide food,
clothing, shelter, non-formal cducation, reercation, counselling, guidance and
relerral services for children. Considering the vulnerability of the children,
all NGOs must be directed to he registered with the Collector concerned,
There must be a database of every NG including details ol all the
functionaries ol the NGO with [ull particulars including their addresses. In
order o cnable the enrolment in schools o suweet children,  vocational
training, occupational placement and o mobilise preventive health services
including reduction ol drug and substance abuse, a nodal point is necessary.
‘The nodal peoint nwst be either a Sub-Divisional Magistrate/Hxecutive
Magistrale whose work will be countersigned by a Subordinate Judge
appointed by the District Judge of the district. Similarly, database must be
maintained in relation to the children., their parentage. present status and the
present condition ol their educational qualilications and whether they are
capable ol vocational training. 1t is important that occupational therapists
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must be able to assess on the basis ol modern 10 and aptitude tests about the
way in which such children can be taken forward to mainstreain living by
olfering vocational guidance. OfTering children under difticult circumstances,
rcelevant support is an obligation and should not be a matter of charity or
fortuitousness in terins of a magnanimous dispensation,

50. The learned Solicitor General also gave suggestions as under:

Clald-line services are provided for chiildren in distress

These should be catalogued and there should be a Central Registry
which will provide inlformation about the stalus of the child-line services
at the local level. It should be the District Magistrate whe nwst be
responsible for the effective running of the child-line service. All District

Magistrates in the country must post on the website their child-line

service number and must give cttective publicity o the services available

and invite members of civil society to report any child in distress at such
numbers.

Shisiue Crifia to promote in-country adoption

Details ol the working ol the said scheme need to be collected and a
database must be maintained in respect ol orphans/abandoned/destitute
infants or children up 1o O years, 'The adoptive parents must be obliged to
give reporls o the District Judge who will in turn examine whether the
adoptive parents have taken care of the child lailing which adequale
court-monitored measures may he necessary.

Sehiemes for working clildrven in need of care and provection

This scheme 18 very nuportant, Children who are cnguged s

domestic labour, working at roadside dhabus and mechanic shops have 1o
be rescued and a bridge education has 1o be provided including
vocational training, This mwust be undertaken again by identifiable points
of responsibility. Tt is necessary that an Executive Magistrate must be
allocated a certain arca 1o be covered where children are rescued. This
should be undertaken by a District Magistrate dividing his district in
suilable divisions where such Lxecutive Magistrales can rescue working
children, They need 1o be rehabilitated, It is Important that rescue will be
cffective only when there s scope for rehabilitation. Tt should not happen
that in the name of rchabilitation children are put in detention homes or
remand homes. That would be an act of crucelty,

51. The learned Solicitor General lurther gave suggestions including
Pilot ’roject to combat tratficking of women and children for commercial
sexual exploitation as under:

Pilot Project 1o combat trafficking of women aind children for commercial

sextal exploitation

This 1s & source and destination area for providing care and
protection to trallicked and scxually abused women and children.

Components of the scheme include networking with law enforcoment

agencies, rescue operation, temporary shelter Tor the victims, repatriation

to homclown and legal services, e,
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Central Adopiion Resource Agency (CARA)

It is an autonomous body under the Ministry of Women and Child
Developiient (o promote in-country adoption and regulate inter-country
adoption. CARA also helps both Indian and foreign agencies involved in
adoption ol Indian children 1o function within a regulated lramework, so
that such children are adopted legally through recognised agencies and
no exploitation takes place.

Nevional Clild Labour Project (NCLP) for relichilitation  of  olild

labotrers

U'nder the scheme, project socictics at the district level are ully
[unded for opening up of special schools/rehabilitation centres to provide
non-formal  education. vocational training, supplementary  nutrition,
stipends, ele. o children withdrawn from employment.

52, The Ministry of Womnen and Child Developnient has actually in an
oulstanding report identificd the shortcomings and gaps in existing child
protection  institutions.  ‘The  reasons Tor lmitations in ceffective
inplementation of progranumes have been properly identificd. The reasons
arc as lollows:

Leck of prevention

Policies. programmes and structures (o prevent children from lalling
into difficult circumstances are mostly lacking. 'This pertains both o
policies 1o strengthen and emipower poor and vulnerable families 1o cope
wilh cconomic and social hardship and challenges and thus be able 1o
take care of their children, as well as (o make cfforts to raise awareness
ol all India’s people on child rights and child protection situation.

FPoor planiing and coordinagtion

() Poor implementation of existing laws and legislations;

(i) T.ack of linkages with essential lateral services lor children, for
cxample, education, health, police, judiciary, scrvices tor the disabled,

(o

4

({iiy No mapping has been done ol the children in need of care and
protection or of the scervices available lor them at the districet, city and
State levels;

(i) Lack ol coordination and convergence ol programmes/services;

(+) Weale supervision, monitloring and cvaluation of the juvenile
justice systent,

Services are negligible relative to the needs

(7) Most of the children in need of care and protection, as well as
their tfamilics do not get any support and scrvices;

(i) Resources Tor child protection are meagre and their atilisation is
extremely uneven across India;

(/i) Inadequate outrcach and funding of existing programines resully
in marginal coverage even ol children in extremely dilficult situations;
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{iv) Ongoing large-scale rural-urban migration creates an enormous
varicty and numbcer ol problenis related to social dislocation, severe lack
ol shelter and rampant poverty, most of which are not addressed at all;

(i) T.ack of services addressing the issues like child marriage, lfemale
focticide, discrimination against the girl child, ete.;

(i) Litde interventions for children alfected by TTIV/AIDS, drug
abuse. niilitancy, disasters (both man-made and natural), abused and
exploited children and children of vulnerable groups like commercial sex
workers, prisoners, migrant population and other socially vulnerable
groups. cle.;

(i) Tittle inmerventions for children with special needs, particualarly
mentally challenged children.

Poor infrasiracture

{£) Structures mandated by legislation are olten inadequalte:

(i) Lack of institutional infrastructure to deal with child protection;

(ii) Inadequate nuinber of CWCs and 1By

(i) Iixisling CWCs and JIBs not provided with requisile facililies lor
their ellicient functioning, resulting in delayed enquiries and disposal of
CASBUS.

Inadeqguate Tuonan resalirees

() Inappropriate appointnwents to key c¢hild  protection  services
leading to inelticient and non-responsive services:

(i) Lack of training and capacity building of personnel working in
the child protection systenn;

{iif) Inadequate sensitisation and capacity buailding of allicd systems
including police. judiciary. health care protfessions, cle.;

(ivy Lack ol proactive involvement of the voluntary scctors in child
protection service delivery by the State U'T administrations;

() large number of  vacancies in o existing  child  protection
institutions,

Serfony service gaps

() Improper use ol institution in contravention o government
guidelines;

(i) Lack of support services to families at risk making children
vulnerable;

(iii) Overbearing tocus on institutional (residential care) with non-
institutional (i.c. non-residential) services neglected;

(i) Inter-State and intra-State transter of children cspecially tor their
restoration o families not provided tor in the existing schemnes;

{Om) Tack ol standards of care (acconunodation, sanitation, leisure,
food, ete.) in all institutions due 16 lower funding;

(v$) Lack of supervision and commitment o implement and monitor
standards of care in institutions;
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(vif) Most 24-hour shelters do not provide all the basic Tacilities
required, especially  availability ot shelter, food  and  mainstream
cducation;

(viify Not all programmwes address issucs of drug abuse, TITV/ATDS
and sexual abuse related vulnerabilities of children:

{ix) None of the existing schemes address the needs of child beggars
or children used for hegeing;

() Minimal usc of non-institutional care options like adoption, foster
care and sponsorship to children without home and family ties;

{(x/) No mechanism lor child protection al community level or
involvement o communities and local bodies in programmes and
SCrVICes,

(xff) Scrious services and  infrastructore gaps  leading o low
adoptions;

{xiff) Cumbersome and time-consuming adoption services:

Cxivy lack of rchabilitation services tor older children not adopted
through regular adoption processes:

(xvy Aftercare and rehabilitation progranume for children above 13
years are not available in all States, and where they do exist they are run
as any other institution under the Juvenile Justice (Care and Protection of
Children) Act, 2000,

It is lurther submitted by the learned Solicitor General that the above needs
10 be addressed hy interventional orders ol this Court in the exercise of its
extraordinary jurisdiction under the Constitution. Points of implementation
must be identilied.

53. 'The learned Solicitor General lurther submitted that cach State
Government must identily an officer who is responsible lor implementation
ol schemes in relation w children. There must be a parallel linkage between a
point ol contact of the Collectorale/executive administration with a point in
lepal aid i.c. the bixecutive Chairman of the State 1.ceal Services Authority
and a point in the NGO scctor/feivil society, Similarly, points mwust be
identificd in cach Zila Parishad and Panchayat Samiti and Gram Panchavats,
In tact, the Presiding Ofticers of the Gram Nyayalayas may also be
cneouraged to identify children who are vulnerable and who need protection,
The Integrated Child Protection Scheme s presently in place. It seeks 1o
institutionalise essential services and strengthen  structures; it seeks 1o
enhance capacities at all Tevels: 11 secks to create database and knowledge
base lor child protection services; i1 needs (o strengthen child protection at
family and community level, The guiding principles are neatly formulated in
this Scheme. These must be implemented.

54. The adoption programme will be governed by the Tollowing guiding
principles:

() Best interest of the child is paramount;
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(/1) Institutionalisation {c.g. placement into residential care) ol the
child should be Tor the shortest possible period ol tinwe;

(7ify All attempts should be made 1o find a suitable Indian family
within the district, State or country;

(/1) The child shall be offered for inter-country adoption only after
all possibilitics for national adoption, or other forms of family based
placement alternatives such as placement with relatives (kinship care),
sponsorship and loster care arrangenients have been exhausted:

(1) All institutions should disclose details about children in their care
and make sure that those free for adoption arce filed and recorded with the
State Adoption  Resource Agency (SARAY and CARA, with  all
supporting documentation ol authorisation ol such adoption [rom CW(C;

(i) Inter-State coordination to match the list of prospective adoption
parcnts (PAPs) with that ol available children should be done by SARAs;

(rify No birth mother/parcent(s) should be lorced/cocreed 1o give up
their child for monetary or any other consideration;

(viff) Adoption process {Tom the beginning to end shall be complated
in the shortest possible tinw;

(ix) Monitoring, regulating and promoting the concept and practice
of ¢thical adoptions in the country should be ensured;

{(x) Agencics involved in the adoption process should perform their
duties in a transparent manner, following rules ol pood governance and
adhering o the professional and ethical code of conduct. Those agencies
shall be reporting 1o and will he subject (0 rigorous audiling  and
supervision by responsible State bodies,

55. The most outstanding teature ol this Scheme which needs o be
implemented on o full-time and firm basis is the Government-civil socicty
partnership. This will involve active involvement of the veluntary sectlor,
rescarch and training institutions, law college students, advocacy groups and
the corporate sector. It should be the duty ol the Health Sceretary of cach
Stawe Government including under the Chairmanship ol the Health Scerctary,
Ciovernment ol India to have a blueprint  for implementing  the
Government-¢ivil society initiative, It is necessary that there must be a
6-monthly strategy plan which must be prepared by the State Government
and also by the Central Governnent in this regard.

56. The ICPS programimes are now brought under one umbrella and are
as lollows:

{(¢«) Care, support and rchabilitation services through child-line;

(#) Open shelters tor children in need in urban/semi-urban arcas;

() Family based non-institutional care through sponsorship, foster
care, adoption and altereare,
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57. It is necessary that poor Tamilies must be discouraged lrom placing
their children  into  institutional  care as o poverly  Coping  mcasure,
Institutionalised children have (o be reintegrated inte families. The following
portion of the sponsorship Scheme is relevant:

“3.1.0 11y submitied that this can be monitored by a representative of
the Comptroller and Auditor General/Accountant General ol cach State
as well as the Health Seeretary in charge ol child development in cach
Stare”

538. The Scheme shall provide support lor foster care through the
sponsorship and foster care lund available with the District Child Protection
Society., The Child Wellare Commitiee cither by itsell or with the help of
SARA, shall identily suitable cases and order placement ol the child in foster
care. Once the Child Wellare Committee orders the placement of the child in
foster care, a copy ol the order shall be marked o [XCPS Tor release of funds
and o SARA for follow-up and monitoring. SARA shall periodically report
about the progress ol the child to the Child Weltare Committee and DCPS. In
view of the dircctions suggested. the Child Welfare Committee must dircetly
come under the supervision ol the Distriet Judge/Judge of the High Court, it
is submitted that the above tmplementation must also be overseen by a court-
monitored mechanisim, There must be an annual report by CARAL The said
report niust be scrutinised by a Scerctary in charge of family and social
wellare, On 9-9-20009, an office imcmorandum was issucd by the Ministry of
Home Adlairs.

59. The provisions of the Right of Children to Iree and Compulsory
Pducation Act, 2009 are material. By virtue ol Section 3 of the Act, every
child ol the apge ol 6-14 years shall have a right o [ree and compulsory
cducation in g neighbourhood school Gll completion of elementary education.
The Central Government has notified the Act in the Gazette on 27-8-2000
and the Act has been brought into force with effect from [-4-2014),

60. It may also be noted that Chapter 6 ol the Act has special provisions
for protection of the right of c¢hildren, "The National Comnmission tor
Protection of Child Rights has alrcady been constituted. ‘The  said
Commission now receives a statutory status by virtue of this Act. In view ol
the perfortnance of the present National Conunission for Protection ol Child
Rights, which has taken pioncering clforts, it 1s expected that on a close
interface between the National Commission for Protection of Child Rights,
the State Governmwents and the Ministry of Women and Child Developnient,
pasitive outcomes should actually be worked out,

61. It is. therefore, necessary that a coordinated effort must be made by
the three agencics, namely, the Conunission, the Ministry and the State
Governments.  The  learned  Solicitor  General  submitted  that  the
reccommendations be implemented by the agencies concerned. In the State/
Union Territory, the responsibility must vest cither in the Chiel Secretary or a
Scerctary in charge ol children, wonien and tamily welfare, It would be open
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to the State CGovernment in appropriale cases (o nominate a Special Officer
for the said purpose not lower than the rank ol a Scerctary o the State
Government. ach Stale mwst issue a circular ellectively indicating how the
reccommendations will be itoplemented.,

62. We acceplt the submissions of the learncd Solicitor General and direct
that the said circular shall be issucd within 4 wecks from today and a
compliance report be liled by the Chicl Sceretary ol cach State 1o this Court,

63. I'rom the above comprehensive submissions made by the learned
Solicitor General it is abundantly clear that the Governmment of India is fully
aware about the problems of children working in various places, particularly
in circuses. [t may be pertinent to mention that the right ol children o free
and compulsory cducation has heen made a tundamental right under Article
21-A of the Constitution, Now cvery child ol the age of 6 to 14 years has
right to have free education in neighbourhood school il clementary
cducation,

64. We¢ have carctfully mentioned comprehensive submissions  and
suggestions given by the learned Solicitor General and others. We plan 1o
deal with the problem of children™s exploitation systematically. In this order
we are limiting our dircctions regarding children working in the Indian
circuses. Consequently, we direct:

() In order to implement the fundamental right of the children under
Article 21-A it is imperative that the Central Government must issue
suilable notitications prohibiting the enmiployvment of children in circuses
within two months from today.

(i) The respondents are dirceted 1o conduct simultancous raids in all
the circuses o liberate the children and check the  violation of
fundamental rights of the children. The rescued children be kept in the
care and protective homes till they attain the age of 18 years.

(/i) "I'he respondents are alse dirccted o talk to the parents of the
children and in case they are willing 1o take theic children back (o their
homes, they nmiay be dirccted to do so alter proper verification,

(/") The respondents are directed 1o frame proper scheme  of
rehabilitation of rescued children from circuses.

() We direet the Scerctary of the Ministry ol Human Resources
Doevelopment, Departiment of Women and Child Development to file a
comprehensive aflidavit of compliance within ten weeks.

65, This petition is dircced to be listed Tor lurther directions on
[9-7-2011.
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of the victim Harish Chandra Ram. Thercafter in the de novo cnquiry, the
cnquiry officer had taken pains to call Harish Chandra Ram from his native
place but he did not appear during the enquiry. [1 is not the case of the writ
petitiomer that the disciplinary authority purposcly withheld Harish Chandra
Ram [rom appearing in the departmental enquiry. Havish Chandra Ram had
given g writlen complaint, o copy ol which was produced during the course
of enquiry which supports the charge levelled agaimst the writ petitioner.

12. Further. the writ petitioner in his defence had accepted the detention
of Harish Chandra Ram and his release. However, he has denied  the
allegation of snatching of moncy from him but from his own defence., it is
cvident that he had accepted the incident except of course that he had not
snatched the money. On the hasis of the materials on record, the enquiry
officer held the writ petitioner guilly with which the disciplinary authority as
also the appellate authority agreed.

13, It is well settled that the High Court while exercising the power of
judicial review from the order of the disciplinary authority doecs not act as a
court of appeal and appraisc evidence. It interferes with the finding of the
enquiry officer only when the finding 1s found to be perverse. We are ol the
opinion that the Division Bench of the High Court erred in setting aside the
order of the learncd Single Judge and quashing the order of compulsory
retirement. The finding recorded by the enquiry officer is based on the
matcrials om record and on proper appreciation of cvidence which canmmaot be
said to be perverse calling for interference by the High Court in excreise of
its power of judicial review.

14. In the result. the appeal is allowed. the impugned order is set aside
hut withoul any order as to costs.

(2011) 11 Supreme Court Casces 538
(BLIORE MARKANDLEY KATIU AND GYAN SUDLA MISRA. T

BUDHADEY KARMASKAR .. Appellant.
Veeryuy
STATL. O WEST BENGAIL .. Respondent.
Criminal Appeal No. 135 of 20107, decided on February 14, 2011

A, Constitution of India — Art. 21 — Weaker sections ol socicty,
Protection of — Prostitutes or sex workers, held, also have a right to live
with dignity under Art. 21 — Theretore, all State Governments and Central
Government directed to take steps for their rehabilitation — Immoral
Traflic (Prevention) Act, 1956 — 8s. 15 to 17 — Crimes Against Women anad
Children — Traflicking and Prostitution (Paras 14 to 17 and 2}

i Trom the Judgment and Order dited 25 7 2007 of the High Couort at Culeutta in CRA No. 47
of 2004
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Sarat Chandra  Chatopadhyay:  Shedhcnir and  Devdas: Sahiv Ludhianvi: Chakle:
Dostovevsky: Crime cared Prnisfinert: 1historical character Armnapalis referred 1o
a 3. Penal Code, 1860 — S, 302 — Murder of sex worker/prostiluiec —
Conviction confirmed — Eyewilnesses (PWs 2, 4, 7 and 8} deposing that
accused beat deceased sex worker with {ists and legs and she fell down on
the floor — Accused then brutally banging her head on wall and floor
several times due to which victim bled profuscly — Victim being brought to
hospital where she was found ““dead on arrival” — Blood oozing out from
b her car and nostril with swelling on left eyeball and left eyebrow — Injurics
report and medical evidence corroborating testimony of eycewitnesses —
High Court upholding conviction under 8, 302 and sentence of  life
imprisonment, held, justified — Appellant-accused committed murder in a
brutal manncr of a helpless woman and deserves no sympathy from court —
Injuries show brutality of ¢crime (Paras 5 to 13)
S85-1/A/MAT351/SR
Advocates who appeared in this casc :
Lajja Ran. Advocate, for the Appellant:
T.C7. Sharma and Ms Neelun Sharma, Advocates, tor the Respondent.
(ORDER
1. Heard the learned counsel for the appellant. 'This appeal has been filed
d against the impugned judgment and order dated 25-7-2007 passcd by the
High Court of Calcutta in CRA No. 487 of 2004, The fucts have been set out
in the impugned judgment and hence we are not repeating the same here
cxcept wherever necessury.
2. This is a casc of brutal murder of a sex worker. Sex workers are also
human beings and no onc has a right to assault or murder them. A person
e bcecomes a prostitute not because she cnjovs it but because of poverty.
Society must bave sympathy towards the sex workers and must not look
down upon them. They are also entitled to a life of dignity in view ol Article
21 of the Constitution.
3. In the novels and stories of the great Bengahi writer Sarat Chandra
Chattopadhyay, many prosttutes have been shown 1o be women ol very high
f character c.g. Rajyalakshmi in Shrikant, Chandramukhi in Devdas. ete. The
plight of prostitutes has been depicted by the great Urdu poet Sahir
Ludhianvi in his poem Chakle which has been sung in the Hindi tilm Pyasa
“Jinch naaz hai Hind per wo kahan hain” (simplified version of the verse
“Sana khwan-c-tagdecs-c-mashrik kahan hain™).
4. We may also refer to the character Sonya Marmelodov in Fyodor
9 Dostoyevsky’s famous novel Crime and Punishment. Somya is depicted as a
girl who sacrifices her body to carn some bread tor her impoverished family.
Reference may also be made 1o Amrapali, who was a conlemporary of Lord
Buddha.
5. In the present case. the incident happened on 17-9-1999 at about 9.15
p  pan The deceased Chhaya Rani Pal alias Buri was living in a red light arca
and was o resident of Room No. 8 of Premises Noo 19, Jogen Dutta Lane in
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Calcutta. She was evidently a sex worker. T'he appellant Budhadev kicked her
with fists and legs. and she fell down on the floor. 'The appellant then caughte
her by her hair and banged her head against the floor and the wall several
times which left the victim bleeding from her car, nose and head. The
incident was witnessed by four persons, PW 2, Abida; PW 4, Maya;, PW 7,
Asha and PW &, Parvatl.

6. PW 2 Abida has deposed that she saw the appellant-accused catching
the victim by her hair and banging her head against the wall, The victim was
profuscly hleeding through her nose and mouth. On sceing this, Abida started
shouting and then the accused pushed her and went down and fled away.

7. PW ¥ Parvati saw the victim being mercilessly heaten by the appellant-
accused, and the same is the evidence of PW 7 Asha. In the post-mortem. as
many as eleven injurics on the body of the victim were found. cight of which
were on various parts of the face and forchead.

8. The police was informed about the incident over the telephone as is
cvident from the testimony of PW 2 Abida. After the police arrived on the
spol. sample of the blood spilled from the body of the victim was collecied
and photographs taken. The victim was brought by Asha Khatoon and others
to the hospital where she was found “dead on armival”™. Blood was oozing out
from her ear and nostril. There was swelling on the lelt eyehall and lelt
cvebrow. Thus, the medical evidence corroborates the ocular lestimony.

9., PW 10, Dr. Amitava Das. the Mcoedical Officer who held the
post-moricrn examination ol the dead body of deccased Chhaya Rant Pal
found the lfollowing injurics on her person:

(1) Abrasion 1" x V2" over the nose just below the nasal bridge.
(21 Abrasion 2" x 12" over left side forchead 12" above left cvebrow

3" left to midline.

(31 Abrasion 2" x ¥2" over left side of forchead just over the lett
cychrow 2" left to midline.

{41 Bruisc 2" x 17 over left upper cyelid.

{5 Bruise 2" x 1" over anterior aspect ol mid part ol nosc.

(f) Abrasion 2" x %" over right side of forchead 17 above right
cycbrow 2" right to midline.

(7Y Abrasiom 2" x | over right side ol Tace just below the right cye
and just right to cuter canthus of right eve.

(8) Lacerated wound V2" x 4" x scalp over lett pavietal region 442"
left to anterior midline and 2" below left parictal eminence.

(9) Abrastom 3" x %" over posterolateral aspect ol right forchead 1
helow right elhow.

(/) Abrasion 1" x %" over anterior medial aspect of lower part of
right forcarm 1" above right wrist.

(/1) Abrasion 4" x 3" over upper part of posterior aspect of right
thigh 7" above right knee joint
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14. On disscction. the doctor found the following injurics:
(I Haematoma 32" x 2" in the scalp tissue over right frontal region.
a {2y Hacmatoma 344" x 2" in the scalp tissue over left frontal region.
(2 Haematoma 342" x Y27 in the scalp tissue over lelt parictal region.
{4y Fissured fracture 37 long more or less longitudinal over left
parictal temporal bone.
(5 Hacmatoma 27 x 17 in the scalp tissue over vight parictal region.
b () Suhdural haemorrhage present involving the right parietal and
temporal lobe.
(7 Lacerated wound 12" (halh) x 14" x substance over right parictal
lohe of hrain substance.
The abrasions were non-scabbed and red in colour. The bruises were
dark red i colour. The margins of the lacerated wounds were rregular
c and red m colour. All the mjuries showed signs of vital rcactions. No
other tnjury cxcept those described could be detected even on carctful
dissection and examination.

11. PW 10 Dr. Amitava Das. Medical Officer of Mauza Burdwan Mcdical
Collecge, opined that the death was duc to the cffect of the injurics as noted
antc-mortem in narure: that all the injurics as noted in the post-mortem
cxamination report might be cavsed i a person is pushed against the wall and
it may be homicidal in nature.

12. The injurics abovementioned show the brutality of the crime. The
hcad of the deceased was barttered again and again in a hideous and barbaric
manner. The trial court has rightly convicted the appcellant under Scction 302
of the Penal Code. 1860 and senlenced him to life imprisonment and the
High Court has not committed any crror in upholding the conviction and
sentence imposed by the trial court.

13. We find no reason o dishelieve the estimony of the eyewilnesses in
this case, namely, PW 2, PW 7 and PW 8 which corroborates the medical
evidence. The appellant-accused has committed murder in a brutal manner of
¢ ahelpless woman and deserves no sympathy from this Court. For the reasons

given above, this appeal s dismissed.

14. Although we have dismissed this appeal. we strongly feel that the
Cenrtral and the State Governments through Social Welfare Boards should
prepare schemes for rchabilitation all over the country for physically and
scxually abused women commonly known as the “prostitutcs™ as we arc of

g the view that the prosututes also have a right to live with dignity under

Article 21 of the Constitution of India since they are also human beings and

their problems also need to be addressed.

15, As alrcady observed by us. a woman is compelled to indulge in
prostitution not for plcasurce but beecause of ahject poverty. If such a woman is
granted opportunity (o avail some technical or vocational training, she would

fh be able to cam her livelihood by such vocational training and skill insicad of
by sclling her body.
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16. Hence. we direet the Central and the State GGovernments 1o prepare
schemes for giving technical/vocational training to sex workers and sexually
abused women i all citics in India. The schemes should mention in detail
who will give the technical/vocational traiming and in what manner they can
be rchabilitated and sctiled by offering them employment. Tor instance, if a
technical waming s for some craft like sewing garments, cte. then some
arrangements should also be made for providing a market for such garments,
otherwise they will remain unsold and unused, and conscquently the woman
will not be able to feed herself.

17. We propose 10 have the response of the Centre and the States in this
regard and hence the casc shall be listed before us again on 4-35-2011 to be
taken up as the first case on which date the first compliance report, imdicating
therein the first steps taken by the Central and the State Governments in this
regard, shall be submitted. Lssuc notice to the Cenrral Government and all the
State Governments which will also file responses by the date fixed for
hearing.

(2011} 11 Supreme Court Cases 542
{BLFORL H.S. Bl AND C.K. PRASAD. JI)Y
NACHHATTAR SINGH AND OTHERS - Appellants:
Versus
STATE OF PUNJAB .. Respondent.
Criminal Appeal No. 808 of 2005%, decided on February 3, 2011
Penal Code, 1860 — Ss. 3006 & 498-A and 8. 113-A, Evidence Act, 1872

— Abetment of suicide by meting out crucelty — Nature of proof required —
Presumption under S, 113-A, Evidence Acet, 1872 — When can be invoked —

Conviction of parents-in-law of deceased, reversed — “Cruelty” — What
amounts to — Held, “cruclty™ under 5. 498-A means any wilful conduct
which is of such nature as is likely to drive a woman to commit suicide or to
cause grave injury or danger to her life or person — Further held, such
wiltul conduct should be of such nature as would provoke a person of
common prudence to commit suicide — Difference of opinion within a

family on everyvday mundane matters would not fall within said category —
On facts held, merely becanse appellants (in-laws of deceascd) wanted
deceased, as a good danghter-in-law to look after them in old age and not to
take up job and shift residence, could not be said to be infliction of such
cruclty as amounted to abetment of suicide — Presumption under 5. 113-A,
Evidence Act cannot thus be drawn — Evidence Act, 1872, 5, 113-A

{(Paras 6 and 7)

Appeal allowed P-D/A/AT464/5R

Advocates who appeared in this case :
Rahul Sharma, Abhishek Anand and PN, Puri, Advocates, For the Appellants;
Kuldip Singh, Advoceate, for the Respondent.

= Trom the Judgment and Order daced 16-9-2001 of the High Cowrt of Punjab and Hurvana
Chandigarh in Crlo AL No, B3 ST of 1991
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In the matter of an application under Section 482 of the Code of
Criminal Procedure, 1973

(BEFORE S.K. MISHRA, J.)

Dharmendra Kumar Beuria & other ..... Petitioners
V.
State of Orissa ..... Opposite Party

For the petitioners - M/s. G.N. Mishra, D.N. Pattanayak
For the opposite party - Addl. Standing Counsel
Criminal Misc. Case No. 3401 of 2015
Decided on November 20, 2015

S.K. MISHRA, J.:— The petitioners are charge-sheeted for the offence
under Sections 324, 326, 366/34 of the Penal Code, 1860, hereinafter
referred to as the ‘IPC’ for brevity, read with Sections 16, 17 and 18 of
the Bonded Labour System (Abolition) Act and Sections 23 and 26 of
the Juvenile Justice (Care and Protection of Children) Act, 2000. After
submission of charge-sheet, the learned SDJM, Bhubaneswar has taken
cognizance of the offences mentioned above on 14.10.2014 in C.T. Case
No. 459 of 2014, arising out of Chandrasekharpur P.S. Case No.
36/2014.

2. The learned counsel for the petitioners confined his argument only
to the cognizance of offence under Sections 326 and 366 of the IPC. He
concedes that as far as other offences are concerned, he is not
advancing any argument for quashing of those offences. It is stated by
the learned counsel for the petitioners that the ingredients of offence
under Section 326 of the IPC are not fulfilled. Hence, cognizance of
offence under Section 326 of the IPC should be quashed. It is also
contended that the ingredients of offence under Section 366 of the IPC
are singularly lacking in this case. So, order taking cognizance of the
offence in that Section is also bad and is to be quashed.

3. This case was initiated on the FIR lodged by the Child Welfare
Committee (CWC), Bhubaneswar, Dist : Khurda on 08.02.2014. It is
alleged in the FIR that the victim girl, aged about 12 years was rescued
by the police and was produced before the CWC on 06.02.2014.

4. It is alleged that in her statement, the victim girl stated that she

is 4™ child of Ananta Lohara and Kanakalata Lohara of Vill : Mugapala,
P.S. : Kuakhia, District : Jajpur. Her father is a daily labourer and he
was having difficulty to look after his eight children. The sister of her
father, namely, Tara Lehar brought the victim to her home and she was
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studying Class-111 in Kamarda Cromite Prathamik Vidyalay, At

Kumarda, P.O. : Kansa, P.S. Tamka, Dist : Jajpur. It is further alleged
in the FIR that as Tara Lehar required money for her daughter's
marriage, she sold Saraswati-victim girl to the present petitioners,
namely, D.K. Behuria and his wife Sagarika Sahoo, who are residing
At : 13/9, BDA Colony, Chandasekharpur, Bhubaneswar for Rs. 15,000/
-. It is alleged that this was done without the knowledge of her father.

5. The Child Welfare Committee alleged in the FIR that the victim
girl has been working as a bonded labour with the aforesaid couple for
the last two months. She was used to clean their home, wash their
clothes, clean the toilet and did all other household chores as well as
she looked after their baby. It is further alleged that she has been
physically tortured by both the petitioners. As a result of such assault,
she has got several marks and grievous injury over her body. In these
two years, she was not allowed to meet her father. She has not even
spoken to them. It is further alleged that when she cries with pain in
her body, her employer threatened her that if she tells about the
torture they will put her parents and herself in prison. Therefore, it is
alleged that she was living with a traumatic state of mind with fear and
pain.

6. On 06.02.2014, it was alleged that she was thrown out from the
employer's house. As a result, she got an opportunity to escape from
the bonded slavery and the story of her suffering and cruelty by her
employer came to light. The Committee took the view that it is a gross
violation of child right. In the aforesaid facts, this Court is at loss to
understand why the aunt (Pisi) of the victim girl, whose name is Tara
Lehar has not been arrayed as an accused in this case as there is
specific allegation that she sold her to the present petitioners. The
investigation of the case has not directed in that line also and even if
materials on record the learned SDJM, Bhubaneswar mechanically took
cognizance of the offence and did not thought proper to issue process
against the said Tara Lehar.

7. In course of hearing, the Court carefully examined the statement
of the victim girl. It is apparent from her statement that when she was
very young her mother died of lighting. Thereafter, Tara Bati Das, who
happens to be her aunt, took her to Lambay. She was plucking flowers
in the morning and it was going to the house of relations of the
petitioners. On 07.05.2012, she came to the house of the present
petitioners. The petitioners engaged her in all kinds of domestic work
like washing of latrine, cleaning of house, looking after the baby girl of
the petitioners. In the meantime, the said Tara Lehar took Rs. 15,000/-
towards the service rendered by the victim to the petitioners. In her
statement she has narrated the torture meted out to her and how she
was assaulted by the petitioners and ultimately she was driven out on
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07.01.2014 after inflicting injuries on her body. Then, she came out of
their house and asked some people present in the street about way to
Jajpur. When the public saw that she has sustained injuries, she was
taken to child line. The child line approached C.W.C. and C.W.C. lodged
an FIR as narrated above.

8. Now, the question remains to be seen whether offence under
Section 326 of the IPC is made out or not. Section 326 of the IPC
provides for punishment causing grievous heart by dangerous weapons
or means. In this case, a careful examination of the injury report
reveals that the victim girl sustained several injuries including cut
injuries. None of those injuries is grievous. So, the essential ingredients
to attract offence under Section 326 of the IPC are singularly lacking.
Hence, the order taking cognizance of offence under Section 326 of the
IPC is bad in law. Section 366 of the IPC provides for kidnapping,
abduction or inducing woman to compel her marriage. It is appropriate
to quote the exact provision. It reads as follows : -

“366. Kidnapping, abducting or inducing woman to compel her
marriage etc. - whoever kidnaps or abducts any woman with intent
that she may be compelled, or knowing it to be likely that she will be
compelled, to marry any person against her will, or in order that she
may be forced or seduced to illicit intercourse, or knowing it to be
likely that she will be forced or seduced to illicit intercourse, shall be
punished with imprisonment of either description for a term which
may extend to ten years, and shall also be liable to fine, and
whoever, by means of criminal intimidation as defined in this Code
or of abuse of authority or any other method of compulsion, induces
any woman to go from any place with intent that she may be, or
knowing that it is likely that she will be, forced or seduced to illicit
intercourse with another person shall also be punishable as
aforesaid.”

9. The essential ingredients of this Section is that kidnapping must
have with intent that she can be compelled or knowing it to be likely
that she will be compelled to marry a person against her will, or in
order that she may be forced or seduced to illicit intercourse, or
knowing it to be likely that she will be forced or seduced to illicit
intercourse. So, the essential requirement of Section 366 of the IPC as
distinguished from the fact of the case is that the girl or woman shall
be put to sexually illicit intercourse or to take compel her marriage
against her marriage. This is not the allegation of the prosecution in the
present case. In this connection, the Court takes note of the reported
case of R.P. Kapur v. The State of Punjab, AIR 1960 SC 866. In the
aforesaid case, the Hon'ble Supreme Court held that it is well-
established that the inherent jurisdiction of High Court can be exercised
to quash a proceeding in a proper case either to prevent the abuse of
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the process of any court or otherwise to secure the ends of justice. The
Supreme Court further held that ordinarily the criminal proceeding
instituted against an accused person must be tried under the provisions
of the Code, and the High Court would be reluctant to interfere with the
said proceedings at an interlocutory stage. It is not possible, desirable
or expedient to lay down any inflexible rule which would govern the
exercise of this inherent jurisdiction. However, the Apex Court indicated
certain type of cases where proceeding can be quashed by in exercise
of inherent jurisdiction of the court. It is appropriate to take note of the
exact words used by the Hon'ble Supreme Court. It reads as follows:
“XxX..we may indicate some categories of cases where the
inherent jurisdiction can and should be exercised for quashing the
proceedings. There may be cases where it may be possible for the
High Court to take the view that the institution or continuance of
criminal proceedings against an accused person may amount to the
abuse of the process of the court or that the quashing of the
impugned proceedings would secure the ends of justice. If the
criminal proceeding in question is in respect of an offence alleged to
have been committed by an accused person and it manifestly
appears that there is a legal bar against the institution or
continuance of the said proceeding the High Court would be justified
in quashing the proceeding on that ground. Absence of the requisite
sanction may, for instance, furnish cases under this category. Cases
may also arise where the allegations in the First Information Report
or _the complaint, even if they are taken at their face value and

accepted in their entirety. do not constitute the offence alleged: in
such cases no question of appreciating evidence arises:; it is a matter

merely of looking at the complaint or the First Information Report to
decide whether the offence alleged is disclosed or not. In such cases
it would be legitimate for the High Court to hold that it would be
manifestly unjust to allow the process of the criminal court to be
issued against the accused person. A third category of cases in which
the inherent jurisdiction of the High Court can be successfully
invoked may also arise. In cases falling under this category the
allegations made against the accused person do constitute an
offence alleged but there is either no legal evidence adduced in
support of the case or evidence adduced clearly or manifestly fails to
prove the charge. In dealing with this class of cases it is important
to bear in mind the distinction between a case where there is no
legal evidence or where there is evidence which is manifestly and
clearly inconsistent with the accusation made and cases where there
is legal evidence which on its appreciation may or may not support
the accusation in question. In exercising its jurisdiction under s.561-
A the High Court would not embark upon an enquiry as to whether
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the evidence in question is reliable or not. That is the function of the
trial magistrate, and ordinarily it would not be open to any party to
invoke the High Court's inherent jurisdiction and contend that on a
reasonable appreciation of the evidence the accusation made against
the accused would not be sustained...xxx.” (Emphasis Supplied.)

10. As far as the present case is concerned, it comes into the 2nd
category annunciated by the Hon'ble Supreme Court. It is apparent
from the materials available on records, i.e. FIR, statements of the
victim girl and other witnesses that the offence under Sections 326 and
366 of the IPC are not made out. So, the order passed by the learned
SDJM, Bhubaneswar so far as it relates to taking cognizance offences
along with other offences is bad. So, the order of taking cognizance so
far as it relates to offence under Sections 326 and 366 of the IPC is bad
and the same requires to be quashed. However, in course of examining
the case, this Court also took the pains to examine Section 370 of the
IPC as to whether it is attracted or not. It is necessary for properly
appreciating the provision to quote the same in its entirety.

“370. Trafficking of person.-(1) whoever, for the purpose of
exploitation, (a) recruits, (b) transports, (c) harbours, (d) transfers,
or (e) receives, a person or persons, by-

1. using threats, or

. using force, or any other form of coercion, or

. by abduction, or

. by practising fraud, or deception, or

. by abuse of power, or

. by inducement, including the giving or receiving of payments
or benefits, in order to achieve the consent of any person
having control over the person recruited, transported,
harboured, transferred or received, commits the offence of
trafficking.

Explanation 1. The expression “exploitation” shall include any act
of physical exploitation or any form of sexual exploitation, slavery or
practices similar to slavery, servitude, or the forced removal of
organs.

o0~ WN

Explanation 2. The consent of the victim is immaterial in
determination of the offence of trafficking.

2. Whoever commits the offence of trafficking shall be punished
with rigorous imprisonment for a term which shall not be less than
seven years, but which may extend to ten years, and shall also be
liable to fine.

3. Where the offence involves the trafficking of more than one
person, it shall be punishable with rigorous imprisonment for a term
which shall not be less than ten years but which may extend to
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imprisonment for life, and shall also be liable to fine.

3. Where the offence involves the trafficking of a minor, it shall be
punishable with rigorous imprisonment for a term which shall not be
less than ten years, but which may extend to imprisonment for life,
and shall also be liable to fine.

4. Where the offence involves the trafficking of more than one
minor, it shall be punishable with rigorous imprisonment for a term
which shall not be less than fourteen years, but which may extend to
imprisonment for life, and shall also be liable to fine.

5. If a person is convicted of the offence of trafficking of minor on
more than one occasion, then such person shall be punished with
imprisonment for life, which shall mean imprisonment for the
remainder of that person's natural life, and shall also be liable to
fine.

6. When a public servant or a police officer is involved in the
trafficking of any person then, such public servant or police officer
shall be punished with imprisonment for life, which shall mean
imprisonment for the remainder of that person's natural life, and
shall also be liable to fine.” (Emphasis Added)

11. It is apparent from the above provision that any person for the
purpose of exploitation, recruits, transports, harbours, transfers, or
receives any person by using threat, force, or by abduction or by
practising fraud or deception or by abuse of power or by inducement,
including the giving or receiving of payments or benefits, in order to
achieve the consent of any person having control over the person
recruited, transported, harboured, transferred or received, commits the
offence of trafficking.

12. Explanation-1 provides that exploitation in this case includes any
act of physical exploitation or any form of sexual exploitation, slavery or
practices similar to slavery, servitude, or the forced removal of organs.
Explanation-2 provides that consent of the girl is immaterial in
determination of the offence of trafficking.

13. As far as Sub-section (4) provides for where the offence involves
the trafficking of a minor, it shall be publishable with rigorous
imprisonment for a term which shall not be less than ten years, but
which may extend to imprisonment for life, and shall also be liable to
fine. The offence is cognizable, non-bailable and triable by Court of
Session.

14. After careful examination of Section 370 of the IPC, this Court
finds it appropriate to find out whether the ingredients are prima facie
available in this case or not. There is no dispute that there is severe
allegation, which is supported by independent materials that the victim
girl was exploited and harboured as a person similar to slave. Secondly,
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it is also apparent from the records that the petitioners by giving
money (payments) obtained consent of the person having control over
the victim. So, there is prima facie material before the Court indicating
that the victim girl was, for the purpose of exploitation, recruited and
harboured in the house of the petitioners by inducing, i.e. payment of
money and the exploitation is akin to slavery or practices similar to
slavery or servitude. This Court is of the opinion that the ingredients of
Section 370 of the IPC are made out. Hence, this Court finds that the
act of the police officer in not charging the petitioners under Section
370 of the IPC and instead of charging them under Sections 326 and
366 of the IPC is illegal.

15. On the basis of the aforesaid discussion, facts of law and
citations, this Court is of the opinion that taking of cognizance of
offences under Sections 326 and 366 of the IPC by the learned SDJM,
Bhubaneswar is illegal and requires to be quashed. However, to prevent
abuse of process of law, necessary directions be given to the learned
Magistrate to examine the records in the light of the observations made
in this judgment and if he finds that a prima facie case under Section
370 of the IPC is made out, he should pass appropriate orders thereon.

16. Accordingly, the CRLMC is disposed of quashing the cognizance
of offence under Sections 326 and 366 of the IPC with a direction to
learned SDJM to re-examine the records so far as it relates to a
commission of offence under Sections 363 and 370 of the IPC and pass
appropriate orders.

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/
regulation/ circular/ notification is being circulated on the condition and understanding that the publisher would not be
liable in any manner by reason of any mistake or omission or for any action taken or omitted to be taken or advice
rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ notification. All
disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The authenticity of
this text must be verified from the original source.
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PRAJWALA v, UNION O INDIA FDave, J) 29
(2015) 17 Supreme Court Cases 29

(BEFORE AN, R. DAVE, MADAN B [LOKUR AND KURIAN JOSIPH, 1].)
PRATJWALA .. Pclitioner;
Versus
UXNION OF INDIA AND OTHLRS .. Respondents.
Writ Petition (C) No. 56 ol 2004, decided on December 9, 2015

AL Crimes Against Women and Children — Tratticking — Need of proper
investigatling agency — Central Government Lo expeditiously set up proposed
Orgunised Crime Investigating Agency (OCIA) belore 30-9-20106 and it would
he made functional before 1-12-2016 {Para 2)

13. Crimes Against Women and Children — Trafficking — Need of
comprehensive legislation — Committee constituted for said purpose by
MWCD — Directions to Committee — Commitlee to work on making
ol appropriate law expeditiously within six months — Terms of reference
specified therclor (Paras 3 10 9)

|Ed.: Bachpan Bachao Andolan v. Union of India, (2014) 16 3CC 012 and connected
mutters, Bachpan Bachao Andeolan v, Union of India, (2014) 16 SCC 6l6 and

Bachpan Bachao Andolan v. Union of India, (2013) 13 5CC 39 may be referred

o for extensive directions on these issues, |

S5-TX50938/8R

The Judgment of the Court was delivered by

ANIL R, DAVE, J.— Heard the learned counsel. We have gone through the
affidavit dated 16-11-2015 filed on behalf ol the Ministry ol Women and Child
Developmient, Government of India.

2. It has been submitted o the said alfidavit that the Ministry of Home
Aftuirs shall set up the "Organised Crime Investigating Agency™ (OCTA). We
hope that belore 30-9-2016. OCTA shall be set up and also hope that it is made
functional before 1-12-2016 looking 1o the iimportance ol the issue belfore us.

3. We also record the fact, as mentoned in the olfice memoranduin
dated 16-11-20135, that the Ministry of Women and Child Development has
taken a policy decision o constitute o Committee under the chainnanship of
the Scerctary, Ministry of Wowen and Child Development, Governmment ol
India, for preparing a conprehensive legislation dealing with the subject ol
trafticking.

4. The alorestated Committee is to work on the tollowing terms and
relerence:

(1) To study the various Acts/legislations under the purview of different

Ministries/Departments relating to various aspects ol trafficking.

(/i) To consider the gaps in the existing legislation. from the point

ol view ol prevention, pre-rescue, rescue, post-rescuce and rchabilitation

aspects.
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30 SUPREMI COURT CASES (2015) 17 SCC

victims are treated as victilms and not as ollenders.,

(iv) To dralt a comprehensive legislative Tramework covering all
aspects of traflicking, as may be considered necessary.

(1} To provide for adequate shelter homes for the rescoued victims.

(17) To prepare a comprehensive policy for law-enforcing agencies,
including for lady police oflicers Tor handling the vicetims of tratticking.

5. We are sure that the Commitlee shall do the needtul at an carly date so
that appropriate law can be enacted on the subject. We hope that the Commitiee
shall prepare and submit its report preterably in six months.

6. In view of the above development in the matier, this petition docs not
survive. The writ petition is, gecordingly disposed of.

7. We record our appreciation for Prajwala and D Sunitha Krishnan lor
bringing such an important and humanitarian issue to our notice and for able
assistance rendered by the Tearned Senior Counsel. Mr Dushvant Dave and
Ms Indu Malhotra, Tearned Additional Solicitor General Mr N.K. Kaul and
lcarncd Advocate Ms Aparna Bhat. National Legal Services Authority and
other learned advocatesin the process ol disposing ol this case relating 1o social
probleins.
iAs Nos, 3 1o 5 of 2015 {for impleadmeni

8. A statement has been made oo behalt ol the Union of India that if any
sugpestion is made by anvbody including the applicants to the Ministry of
Home Affuairs, the same will be looked into.

9. Tn view of the above statement made on behalf of the Union of India.
[As Nos. 310 5 of 2015 are disposed ol
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In the High Court of Kerala at Ernakulam
(BEFORE K. VINOD CHANDRAN, J.)

Moideen E.M., S/o0 Muhammed, Aged 48 vyears,
Eangath House, Varavoor, Pilakode P.O., Thrissur

District ..... Petitioner(s)
By Adv. Sri. C.M. Mohammed Iquabal
V.

1. State of Kerala, Represented by the Secretary to
the Health and Family Welfare Department,
Government Secretariat, Thiruvananthapruam,
PIN-695 001.

2. The Secretary, Health and Family Welfare
Department, Government Secretariat,
Thiruvananthapruam-695 001.

3. The District Level Authorization Committee for
Transplantaion of Human Organs, Thrissur,
Thrissur Medicalcollege Hospital, Post Thrissur-
680 020, Represented by its Chairman.

4. Local Approval Committee of Organ
Transplantation, Westfort Hi-Tec Hospital,
Thrissur, PIN-680 002, Represented by its
Chairman.

5. Press Council of India, Soochna Bhavan, 8-C.G.O.
Coplex, Ladhi Road, New Delhi-110 003,
Represented by its Secretary.

Addl. 6. The Nodal Officer, Knos, Deceased Donor
Multi Organ Transplantation Programme,
Government of Kerala.

Additional 6™ Respondent is Impleaded as Per
Order Dated 08.11.2017 ..... Respondent(s)
R1 to R4 & R6 by Senior Government Pleader Smt. K.R. Deepa.
W.P. (C). Nos. 33801 of 2017-A, 34533 of 2017-N, 34764 of 2017-
U, 34995 of 2017-Y, 35057 of 2017-F, 35239 of 2017-D, 35505 of
2017-K, 35544 of 2017-P, 35561 of 2017-U, 35747 of 2017-P,
36077 of 2017-H, 36080 of 2017-H, 36087 of 2017-1, 36120 of
2017-M, 36236 of 2017-D & 36409 of 2017-A
Decided on November 24, 2017
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The Judgment of the Court was delivered by

K. VINOD CHANDRAN, J.:— In conflict is the law; when the petitioners
attempt to bring into confluence the profoundest of all human
emotions:“sacrifice” and the urge innate in every living being; to live
on. The petitioners in these 16 writ petitions are all persons who are
disabled with renal complaints and need, according to their doctors,
kidney transplantation. The writ petitions seek permission to make
publications in print media, seeking a kidney from willing altruistic
donors from the public. This Court has been permitting such
publications by orders looking into the provisions of the Transplantation
of Human Organs and Tissues Act, 1994 [for brevity “the Act”]; finding
that such publication is not prohibited by law so long as it does not
invite ‘supply for payment’ or ‘offers such supply’ or ‘indicate
willingness to initiate or negotiate any arrangement’; looking at Section
19(1) ().

2. 1 was cautioned by the submission, of a learned Government
Pleader in one of such cases; relating to transplant of organs, that
though the publications may not have an indication explicitly; it could
lead to a payment or arrangement; which by law has been prohibited
by the Act. There are no safeguards to prohibit commercial dealings in
human organs and tissues once the publication has been permitted;
was the compelling argument. Looking into the orders passed, this
Court finds that there is no declaration of law and if there had been,
there was no requirement for the subsequent, frequent petitions.

3. On being so cautioned, this Court had proposed a hearing on the
aspect, and had also impleaded the Nodal Officer, Kerala Network for
Organ Sharing (KNOS), which is in charge of the Deceased Donor Multi
Organ Transplantation Programme, Government of Kerala. This Court
also had interaction with the State Nodal Officer of the KNOS and
Deputy District Medical Officer, Ernakulam; the District Nodal Officer. A
statement has also been placed on record by the Nodal Officer KNOS.

4. While so in the last one week, there are 17 writ petitions filed,
which were posted together and heard on 15.11.2017. Quite tragically,
one of the petitioners died in the meanwhile and that writ petition was
dismissed as infructuous. Expediency, either way, is the need of the
hour and hence the learned Counsel for the petitioners and the learned
Government Pleader were heard.

5. The learned Counsel were unanimous in their submission that
there is no prohibition in the Act from making publication. Section 19
was specifically referred to and it was pointed out that only publications
inviting donors for consideration is prohibited by legislation. Even the
Legislature recognized the fact that there will be willing donors in the
society who would sacrifice their organ; willingly to sustain another
person's life. The petitioners herein beseech such donation on altruistic



)

ONLINE

CC.

SCC Online Web Edition, © 2026 EBC Publishing Pvt. Ltd.

Page 3
Printed

Friday, March 20, 2026
For: Shri. Kartikeya Joshi

SCC Online Web Edition: https://www.scconline.com
© 2026 EBC Publishing Pvt. Ltd., Lucknow.

motives alone; which is a special reason as spoken of in the Act. They
do not propose any consideration to be paid or any arrangement to be
made, for such transplant. They pin their last hopes on altruistic
persons who would willingly so sacrifice their organs to sustain the life
of another. The publications only seek a response from the innate
goodness of human beings; which this Court cannot ignore nor can the
law makers.

6. It is submitted that there is a prevalence of renal complaints;
especially with the changing life style. The deceased donor transplant
scheme formulated by the State is unable to meet the demands of the
rising number of patients; who are the expectant recipients. It is also
submitted that a transplantation from a living donor is more advisable
than one from a cadaver. The donors also have a support system in the
form of societies and associations formed to help and assist them and it
is a proved fact that a live donor still has a life expectancy of 15-20
years. A centralized system of organ transplant from living persons, as
proposed by this Court at the time of hearing, with anonymity of the
donor and recipient being the standard, is unworkable insofar as there
could be totally unrelated persons who would come forward for a
donation to a particular (directed) individual for reasons other than
genetic or legal relationships. There should be more education of the
masses as to organ transplantation and the benefits derived therefrom
as has been done in the case of blood donations. There is no prohibition
as such from making publications and the media refuse; more for fear
of prosecution, especially in the context of a Circular issued by the
Government. The Circular, which goes against the provisions of the Act
cannot be sustained, argue petitioners.

7. The statement filed by the KNOS asserts that there can be no
permission granted for publication since it would definitely lead to
commercial arrangements. The gullible and the poor; who are a
majority, could be easily tempted and if agreeing to a transplant on an
arrangement, would have absolutely no remedy to realize whatever the
arrangement be, since commercial dealings in human organs are
prohibited by law. It is stated that dialysis is an effective alternate
treatment and a patient could survive for many years on regular
dialysis. The statistics of kidney transplant in the period 2011-2017 in
the various hospitals show that unrelated transplant is on the increase.
Due to this the deceased organ transplants have come down
considerably; to 16, upto October of 2017, while it was 72 in 2016. Yet
again while 605 patients in the waiting list of deceased organ
transplantation died; in the period 2011-2017 the unrelated kidney
donation was 1692. The statistics are alarming and disturbing in so far
as an additional 1692 persons; the living donors, are put at risk
medically. The public notices hence are not desirable and would go
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against the spirit of the enactment prohibiting commercial dealings in
organs and it would only aid exploitation of the poor and gullible; who
would also be rendered physiologically impaired.

8. Addressing the contention that the media houses do not accept
any requests for publications for reason of a Circular issued by the
Government and for fear of penal action; the learned Government
Pleader produced the Circular which reads as under:

“Text in vernacular.”

9. This Court finds the Circular to be in tandem with the legislation.
One often sees financial help being sought for, by patients living in
impecunious circumstances through proper press releases. There
cannot be any commercial transactions inferred, for reason of the very
financial state of the patient. The media presumably, are resisting for
fear of penal action or it could also be on ethical issues. If either be the
case it would not be proper for this Court to direct publication. To
prevent a penal action or to absolve a person from the consequences of
a crime, it will not be proper for this Court to exercise the discretionary
extra ordinary jurisdiction. Nor could it overstep the ethical concerns of
a group or individual, especially when it is difficult for the person
seeking invocation of such remedy, as in this case, to assert a right
conferred on him to make a publication. There is no law permitting
publication of advertisements with transplantation requests.

10. This Court has to pertinently notice that there is a rise in organ
donation for purely altruistic motives. They willingly sacrifice their
organs for the survival of another, but ideally it is not to a known
person. These are called non-directed donations and is covered by the
“special reasons”; though the term is not specifically defined, under S.
9(3). Also under 9(3) is covered the directed donation which is to a
known person, by reason of “affection or attachment”. I am not called
upon to examine the motivation behind such donations; which
definitely is not for material benefits. Approval for such a
transplantation is also to be given by the Authorization Committee. The
Transplantation of Human Organs Rules, 1998 (for short Rules)
prescribe an elaborate procedure to ensure inter alia that there is no
consideration passed. The issue dealt with here is of publications,
inviting donors with altruistic motives to donate an organ to an
identified individual.

11. The law specifically prohibits commercial dealings in human
organs and that is how the Preamble of the Act speaks. Emphatically it
is to be observed that it is not an enactment against exploitation. That
is to say, however large or generous the compensation is, it is not to be
permitted, since there can be no sale of organs. When the legislation
intends to prohibit every commercial transaction, then the provisions
are to be interpreted to serve that which is intended.
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12. It is pertinent that even in the case of deceased donors, for
removal of organs for therapeutic purposes, the law intends a consent
from the deceased, during his life time or his death bed, (S.3(1A) &
(2)) which should not have been revoked before death. If there is no
consent expressed, then, if the deceased had never objected, nor are
any of his relatives objecting; only then could the removal be effected
(5.3(3)). The authority to give consent on behalf of a deceased minor
are the parents (S5.3(7)). Even in the case of unclaimed bodies, if there
is a possibility of anybody claiming the body, there is an interdiction on
the authorized officer from permitting removal of organs (S.5). In the
case of a living donor a transplant of an organ removed can only be
done, if the recipient is a near relative (S. 9(1)). When the recipient is
not a near relative, consent alone cannot be a ground since the
Parliament prescribed that it can only be on an approval of the
Authorization Committee constituted under the Act and Rules. The law
makers were aware of the misuse that could be perpetrated on the
mere consent of a living donor. The law hence does not permit
transplant from a live donor on a mere consent or even an informed
consent; on altruistic motives; it would have to be approved by the
Authorized Committee.

13. This Court cannot ignore the plight of the petitioners nor can it
shut its eye to an evil that could be perpetrated by providing a field to
overstep the law. When permitting publications seeking altruistic
donors, it cannot be ensured that; what the law prohibits will not be
occasioned. Developments in aspects of human life bring within its
wake, problems arising from misuse, abuse and flagrant violations of
accepted civilized social ethics; especially in the field of medicine.
Though a minority, there is a sizable human population who, are born
with or by accident have, one or more of their faculties impaired. The
developments in the medical field have done wonders for them.
Coupled with their will to overcome their adversities, they have excelled
in life and their chosen vocation; bettering their more fortunate fully
rounded brethren. The possibility of extending life on another mans
vitals; but has opened up new possibilities and equally deadly
consequences.

14. It was argued that a live donor has life expectancy for 15 to 20
years. Essentially the argument accepts that a healthy man's life is put
at risk. It is to say that in the prime of youth or in middle age, the life
expectancy is reduced and confined to a maximum of 15 to 20 years.
However there is no material placed before me as to any reduced life
expectancy nor the contrary. Suffice it to say, the argument is not
worthy. Be that as it may, it cannot be ignored that the removal of an
organ from a living person will also bring within its wake psychological
problems. This together with the physiological, would have its impact in
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the family and will slowly spread into the society. When it is for a
commercial consideration, it is definitely actuated by life's immediate
adversities; to tide over which, the donor consents to organ donation.
This cannot be termed to be a proper consent on free will nor is it one
for affection or attachment as spoken of in S. 9(3). It is also not a
‘special reason’ as understood from the general tenor of the Act. Even
when considering removal of organs after death, if it comes to the
knowledge of the Appropriate Authority that the deceased in his life
time had objection to transplantation after death; then it cannot be
done. This is the rigor brought in by law. In that context if publications
are permitted without any explicit offer of consideration or an
arrangement; can it be prevented, when the live donor contacts the
expectant recipient directly, is the vexing question the answer to which
is an emphatic ‘NO’. The enactment is a perfect example of social
engineering and it is not for this Court to interfere with such a law on
misplaced sympathies without looking at the consequences and the
possible evil it could unleash.

15. Altruistic donations are on a higher plane and reaffirms the faith
in humanity. There is an argument addressed on educating society as
to the benefits behind organ transplantation. Yes, there has to be more
awareness, mostly on deceased donation of organs; the benefits of
which are overwhelming. There can be no equation to an act of blood
donation, which permissible quantity, studies reveal, is replaced in four
hours. The procedure for blood donation and transplantation of an organ
has no similarity. While the risk in blood donation is negligible, the risk
of an invasive surgery is much more in transplantation.

16. Can it be authoritatively stated, that out of the two, one kidney
is a surplus? The renal parameters of a donor are assessed at the time
of transplant and it does not take into account the medical
complications that may arise in future due to the stress on the
remaining organ. There is also an element of risk to the donor who is
subjected to a surgical procedure and recovery therefrom. Quests in life
are many and varied, for the haves, but for most; the have-nots, it is “a
better tomorrow”. To loose hope in life and to sell ones own organ to
achieve better living conditions is not a happy situation. Live organ
transplantation for consideration, other than love, affection or a willing
sacrifice, is abhorrent to the concept of a healthy, civilized society.

17. In the present batch there is one petitioner who had one
transplantation and is now seeking another. The batch also disclose four
petitioners in the age group of 20 to 30 and four between 30 to 40. The
majority, eight, are above 45. Statistically the sample is 1% (16) of the
live transplants that occurred in the 6 year period between 2011-2017,
which is 1692. Definitely there is an increase in the demand for
transplantation. Publications inviting live donors is prohibited under the



SCC Online Web Edition, © 2026 EBC Publishing Pvt. Ltd.

Page 7
Printed

Friday, March 20, 2026
For: Shri. Kartikeya Joshi

SCC Online Web Edition: https://www.scconline.com

© 2026 EBC Publishing Pvt. Ltd., Lucknow.

Act to prevent commercial transactions or arrangements. Even if there
is no explicit offer of any benefits, before the issue reaches the
Authorization Committee there could be an arrangement arrived at.
There can be no publication to precipitate altruism, which has to come
from within and cannot be directed, against a particular individual
whom the donor has never come across in life. The prayer for
permitting publications; for the reasons stated above, cannot be
allowed.

18. Altruistic donations to maintain its purity, according to World
Health Organization should be non-directed. The World Health
Organization [for brevity “WHO”] has issued the Guiding Principles [for
brevity “GP”] for Organ Donation, of which those relevant are extracted
hereunder:—

GP 3

Donation from deceased persons should be developed to its
maximum therapeutic potential, but adult living persons may donate
organs as permitted by domestic regulations. In general living
donors should be genetically, legally or emotionally related to their
recipients.

Live donations are acceptable when the donor's informed and
voluntary consent is obtained, when professional care of donors is
ensured and follow-up is well organized, and when selection criteria
for donors are scrupulously applied and monitored. Live donors
should be informed of the probable risks, benefits and consequences
of donation in a complete and understandable fashion; they should
be legally competent and capable of weighing the information; and
they should be acting willingly, free of any undue influence or
coercion.

GP 5

Cells, tissues and organs should only be donated freely, without
any monetary payment or other reward of monetary value.
Purchasing, or offering to purchase, cells, tissues or organs for
transplantation, or their sale by living persons or by the next of kin
for deceased persons, should be banned.

The prohibition on sale or purchase of cells, tissues and organs
does not preclude reimbursing reasonable and verifiable expenses
incurred by the donor, including loss of income, or paying the costs
of recovering, processing, preserving and supplying human cells,
tissues or organs for transplantation.

GP 6

Promotion of altruistic donation of human cells, tissues or organs
by means of advertisement or public appeal may be undertaken in
accordance with domestic regulation.



SCC Online Web Edition, © 2026 EBC Publishing Pvt. Ltd.

Page 8
Printed

Friday, March 20, 2026
For: Shri. Kartikeya Joshi

SCC Online Web Edition: https://www.scconline.com
© 2026 EBC Publishing Pvt. Ltd., Lucknow.

Advertising the need for or availability of cells, tissues or organs,
with a view to offering or seeking payment to individuals for their
cells, tissues or organs, or, to the next of kin, where the individual is
deceased, should be prohibited. Brokering that involves payment to
such individuals or to third parties should also be prohibited.

GP 9

The allocation of organs, cells and tissues should be guided by
clinical criteria and ethical norms, not financial or other
considerations. Allocation rules, defined by appropriately constituted
committee, should be equitable, externally justified, and
transparent.

GP 10

High-quality, safe and efficacious procedures are essential for
donors and recipients alike. The long-term outcomes of cell, tissues
and organ donation and transplantation should be assessed for the
living donor as well as the recipient in order to document benefit and
harm.

The level of safety, efficacy and quality of human cells, tissues
and organs for transplantation, as health products of an exceptional
nature, must be maintained and optimized on an ongoing basis. This
requires implementation of quality systems including traceability and
vigilance, with adverse events and reactions reported, both
nationally and for exported human products.

GP 11

The organization and execution of donation and transplantation
activities, as well as their clinical results, must be transparent and
open to scrutiny, while ensuring that the personal anonymity and
privacy of donors and recipients are always protected”.

19. These are the guiding principles which should regulate any live
transplant. This Court is of the opinion that any publication permitted
could lead to negotiations and merely because there is no explicit offer
in the advertisements, it cannot be inferred that there would not be any
passing of consideration or an arrangement negotiated. Truly altruistic
motives will also not be directed against an individual and life of one is
as precious of yet another.

20. The factors favouring donation to a particular individual is purely
medical. The age of a potential recipient, his medical condition, the
compatibility with the donor termed medically as ‘matching’, the family
situation, and any other relevant factor. As far the donor, anonymity
rules out the consent being on account of anything other than free will.
This would have to be done by an impartial, qualified body of people.
As to the deceased donations there is a body in existence, the KNOS,
who decide on the recipient when an organ is made available in the
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unfortunate circumstance of a life extinguished. The Government has
formulated the procedure for Transplantation of Human Organs to carry
out its Cadaver Organ Transplantation Programme by G.O.(M.S.) No.
37/2012/H&FWD dated 04.02.2012. The G.O. provides for registration
of intending recipients through the hospitals and a prioritization based
on the condition of the patient. This shall be followed in the case of live
donations also till the Government brings out separate procedures for
living altruistic donations. The KNOS can be entrusted with this onerous
responsibility also, for the present, in view of the prevalent requests for
transplantation.

21. The petitioners can register themselves with the KNOS, through
the hospitals indicating their blood type or whatever details are
required for organ transplantation. The KNOS shall make periodic press
releases seeking willingness for donation of organs on purely altruistic
motives. Any application received shall be processed, initially with a
psychological evaluation and then finding a suitable registered
individual requiring donation. The identification of the recipient and the
cross match for deciding compatibility shall be done with a team of
Doctors as decided by the Nodal Officer and the expenses incurred shall
be reimbursed by the intended recipient. The entire procedure shall be
carried out ensuring anonymity of the donor and the expected recipient
and eventually with approval from the Authorization Committee.
Authorization Committees have been constituted by the State at the
State and District level who shall deal with the individual cases referred
to it. The Guidelines for Authorization Committees brought out by
Notification No. 14931/S2/2009/H&FWD dated 19.11.2010 shall apply
in these cases also. The State can bring out fresh procedure and
guidelines, in consultation with the Advisory Committee as constituted
under G.0O.(M.S.) No. 37/2012/H&FWD dtd.04.02.2012. The Chief
Secretary shall take expeditious steps to formulate a procedure and
bring out guidelines for altruistic non-directed donations; with
anonymity maintained of the donor and the recipient. The State
Government shall also ensure that there is a regular follow up of the
donor and the recipient, for statistical purposes and also to provide a
support system for the donor. A fund could also be created to accept
donations from the public or under Corporate Social Responsibility to
provide a support system for those donors who are motivated only by
altruism.

22. The writ petitions are disposed of, declining the permission
sought to make publications; but with the alternate measure of
registration with the KNOS as directed herein above. No order as to
costs.

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/
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(2018) 13 Supreme Court Cases 387
(BLIORE ARUN MISHRA AND DR DY, CHANDRACHUD, JT)
GURIA SWAYAM SEVI SANSTHAN . Appellant;
Verrsis
SATYABHAMA AND ANOTHLR .. Respondents.

Criminal Appeals No. ... of 20177 with No. ... of 2017%, No.
e of 20177, No. ... ol 20177, No. ... of 20177, Na. ...
ol 2017+, No. ... of 201777, No. ... of 201777 No. ... ol

2001777, No. ... of 2017755, decided on February 13,2017

Criminal Procedure Code, 1973 — 8. 439 — Bail — Grant of, by High
Court — In a mechanical manner, without considering seriousness of erime
— Approach of High Court not proper — Orders granting hail, set aside

— Clase of human trafficking and forcing minor girls into prostitution —
Accused persons were charged under 8s. 370 and 373 IPC and 8s. 3 to 7 and 9,
Immoral Traffic (Prevention) Aect, 1956 — Accused persons were arrested in
aforesaid crime for human trafficking and forcing minor girls into prostitution
— As many as 41 minor girls were rescued during raid, whao all were kept
confined and were subjected to torture and harassment — Allegedly, growth
hormones were given to L, a nine-yvear-old girl for purpose of prostitution and
similar treatment was given to others — They were forced and werce actually
put into prostitution — They were kept hungry, intoxicated with drugs, cte,
— There is a gang which is operating to force minor girls into prostitution
and involved in human trafficking — High Court granted bail to aforesaid
accused persons

Considering seriousness ot allegations, held, High Court cupht not to
have granted bail in a mechanical manner, withouteven noticing lacts of case —
Approach of Court, cannot be suid to be proper at all, while enlarging accused

persons on bail in such a serious crime — Hencee, orders passed, granting bail
o accused persons, stands set aside Further, prosceution as well as trial
courl, directed 10 examtine material witnesses lirst — 'Trial court also directed
to record evidence at Teast for ten days in one month — In aforesaid manner,

o Arising vut of SLP (Cd)y Noo B671T of 2006, Arising {om the impugned final Judpment and
Ovcder in Safvablicona v, Steefe of U0 2010 5CC0 Online All 2485 (Allahabad Tigh Court, CRVEA
ol 23800 ol 2006, de 27 7 20000

£ Arising out of SLP (Crlly Nou 8677 of 2016

i Arising out of SLP{CrL ) Noo 8674 o 2016
Arising out of SLPICTLY Noo 8673 ol 2016
Arising out of STP{Crl) Noo 8676 ol 2006
Arising out of STP{Crl) Noo 8675 o 2016
©Adising owl ol SLP{Crly Noo 8672 of 2016
S Adising oul of SEP{CrL) Noo 8679 of 2016
© O Arising out ol ST {CrL) No. 8680 of 2016
L Adising out ol SEP{Crly No. 8078 of 2016
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388 SUPREME COURT CASES (2018) 13 8CC

let trial be concluded as expeditiously as possible — 1n case of undue delay in
trial for no fault on their part. it would be open to accused persons o approach
Supreme Court — Penal Code, 1860 — Ss. 370 and 373 — Crimes Against
Woien and Children — Tnmoral Traftic (Prevention) Act, 1956 — Ss. 3107

and 9 — Crimes Against Women and Children — Bail (Paras 2 1o 4)
Sarvabhwma v, Stare of UFR, 2016 SCC OnLine All 2185, reversed
Appeals allowed Y-D/S9314/SRK

Advocates who appeared in this case :
Anuj Kapoor, Ms Tanima Kishore and Ms Sridevi Panikkar, Advocates, for the Appellantg
Ratnakuar Dash and Pramoed Swarup, Senfor Advocates {Ardhendumauli Kr.o Prasad,
Abhishek Kro Singh, Amcet Singhy, Praveen Swarap, Sunil Kr. Iha, Amrender Kr.
Choubey, 5.K. Pathak and Mxs Scita Vaidialingam, Advocates) for the Respandents.

Chronaofagical list of cases cited @it pegefs)
[ 2006 8CC Onlline AN 2485, Sarvahhamea v Siate of
{27 (roeversed) 388c-od, 388/ ¢
ORNDER

l. Leave granted. The appellant has questioned the order! passed by the
Iligh Court of Allahabad in the various bail applications alleging release ol
the accused persons on bail. The accused persons have been charged with
communission ol olfence under Sections 370 and 373 of the Penal Code, 1860 (in
short “IPC™) and Sections 3.4.5, 6,7 and 9 ol the Immoral Trallic (Prevention)
Acl. 1956 (in short “the Act™). Under Seetion 6 of the Act, punishment is up to
lite imprisonment and minimum sentence is of seven years. The lacts indicate
that the aceused persons have been arrested in the aforesaid erime for human
trafficking and forcing minor gicls into prostitution. As many as 41 minor girls
were rescued during the raid which was conducted on 1-3-2016 and all were
kept confined and were subjected to torture and harassment. 1t was also alleped
that growth hormones were given 1o Laxmi, a nine-year-old girl for purpose
of prostitution and similar treatment was given to others. They were foreed
and were actually put into prostitution. They were kept hungry, intoxicated
with drugs, cte, There is a gang which is operating to force minor girls into
prostitution and involved in human trafficking.

2. We have heard the learned counscel for the parties and have gone through
the orders! passed by the High Court and considering the seriousness of the
allegations, we are ol the opinion that the High Court ought not to have granted
the bail in a mechanical manner without even noticing the facts of the case.
The approach of the Court cannot be said (o be proper at all while enlarging the
accused persons on bail in such a serious crime. In the circumstances without
commuenting on the merits ol the case, we dean it appropriate 10 set aside the
orders passed ol grant ol bail to the accused persons.

3. It is stated that in the tial court charges have been tramed. In the
circumstances., as it appears. large number of witnesses have 1o be examined. Tt

U Seerverblicamia v, Stete af L0 2000 SCC Onlline All 2485
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GURIA SWAYAM SEVISANSTHAN v SATYABHAMA 389

is stated that 15-2-2017 is the date lor recording of evidence of the witnesses.
We direct the prosecution as well as the trial court to examine the malterial
witnesses first and also direet the trial court o record the evidence at least tor
ten davs in one month. In the aforesaid manner, let the trial be concluded as
expeditiously as possible. Suffice it to observe that nothing mentioned in the
order shall be decmed to he an expression on merits of the case.

4. In casce there is an undue delay in the trial Tor no tault on their part, it
would be open to the accused persons to approach this Court. It is assured that
the accused persons and their counsel will cooperate with the trial.

5. The appeals are allowed. The impuagned orders are sct aside.



@ SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.
SCC Page 1 Saturday, November 05, 2022
Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali
W SCC Online Web Edition: http://www.scconline.com

© 2022 EBC Publishing Pvt.Ltd., Lucknow.

The surest wayty legal research!

2022 SCC OnLine sSC 189

In the Supreme Court of India
(BEFORE L. NAGESWARA RAO AND B.R. GAval, JJ.)

SMW (C) No(s). 6/2021
In Re Children in Street Situations
([Only W.P. (Crl.) No. 274 of 2020 is Listed Under this Item])
With
W.P.(Crl.) No. 274/2020 (PIL-W)
(IA No. 139277/2021 - Exemption From Filing Affidavit
IA No. 10286/2021 - Exemption From Filing Affidavit
IA No. 8311/2021 - Exemption From Filing Affidavit
IA No. 97311/2020 - Grant of Interim Relief)

SMW (C) No(s). 6/2021, W.P. (Crl.) No. 274 of 2020, W.P.(Crl.) No. 274/2020
(PIL-W), 1A No. 139277/2021, IA No. 10286/2021, IA No. 8311/2021 and IA No.
97311/2020

Decided on February 1, 2022

Criminal Law — Practice and Procedure — Evidence — Human Trafficking — Child
victims/witness — Testimony via Video Conferencing
ORDER

W.P.(Crl.) No. 274/2020
1. This Writ Petition has been filed for the following reliefs:—

“(a) Issue a writ of mandamus or a writ/direction of a similar nature directing
that during the COVID-19 pandemic, the recording of evidence of child
victims/witnesses of human trafficking across Districts/States/Countries, including
statements under Section 164 of the Cr.P.C., be ordinarily undertaken via video-
conferencing from a government facility within the local jurisdiction of the residence
of such children;

(b) Issue a writ of mandamus or a writ/direction of a similar nature directing that
the recording of statements/evidence of child witnesses/victims of trafficking across
Districts/States/Countries via video-conferencing, even after the COVID-19
pandemic abates, either take place via a Commission or in the Court complex/CWC
nearest to the child's place of residence;

(c) Issue a writ of mandamus or a writ/direction of a similar nature directing the
Respondents to ensure adequate infrastructure coverage in district courts across the
country for the creation of a robust video-conferencing mechanism;

(d) Issue a writ of mandamus or a writ/direction of a similar nature directing the
Respondent No. 3 (the National Commission for the Protection of Child Rights) to
formulate guidelines for the recording of the testimonies and Section 164, Cr.P.C.
statements of such child witnesses/victims via video-conferencing during and after
the COVID-19 pandemic, in view of the principle of “the best interests of the
child”.”

2. Mr. Gaurav Agarwal, learned Amicus Curiae, proposed a pilot project, after
having detailed discussions with the counsel appearing for the Petitioners. For the
purpose of the pilot project, the learned Amicus Curiae selected four cases. Out of
these, trial had commenced in two cases with respect to which, it was requested that
directions be given for examination of witnesses by video conferencing. SC No. 151 of
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2019 (State v. Rahmatulla) arises out of FIR No. 612 of 2018 dated 05.12.2018,
registered under Sections 75/79 of the Juvenile Justice (Care and Protection of
Children) Act, 2015 (“JJ Act”), Sections 3/3A/14 of the Child and Adolescent Labour
(Prohibition and Regulation) Act, 1986 (“CLA”), Sections 16/17/18 of the Bonded
Labour System (Abolition) Act, 1976 (“BLA”) and Sections 370/374 of the Penal Code,
1860 (“IPC”). The brief facts of the said case are that on 05.12.2018, 11 children
engaged in stitching work of suit/coat covers were rescued by a surprise rescue
operation from premises in Kirawal Nagar, North East Delhi, PS Khajuri Khas. The
rescued children were sent to their native places, i.e., Sitamarhi and East Champaran
Districts of Bihar. The case was pending in the court of Additional District Judge,
Karkadooma, New Delhi. The second case bearing Case No. 52 of 2019 (State v. Mohd.
Sherjahan) relates to FIR No. 20 of 2019 registered in Jaipur under Sections 370
(5)/344/374 of the IPC, Sections 3/14 of the CLA and Sections 75/79 of the JJ Act.
The Anti-Human Trafficking Unit rescued four children on 08.01.2019, who were forced
to make bangles in a confined room at Jaipur. They were not permitted to move
outside, not given sufficient food and forced to work under threat. The rescued
children were sent to their homes at Patna and Gaya in Bihar. The trial in the said case
was due to be conducted in POCSO Court-2, Jaipur.

3. The learned Amicus Curiae submitted that the pilot project which would be in
three stages, with the first stage focusing on assessment of state of infrastructure at
the Court Point and the Remote Point. The Court Point is in the cities or places where
the trial has to take place and the Remote Point is the district/Taluk court complex or
the office of the District Legal Services Authority near the place of residence of the
victims/witnesses. Availability of necessary equipment for video conferencing, along
with other facilities integral to the process, was to be ascertained in the first stage.
The second stage involved the Judge at the Court Point fixing a date for examination of
the witnesses and thereafter, issuing summons to the witnesses. The suggestion made
by the learned Amicus Curiae is that through the summons, the witnesses be
intimated about (i) the address of the Remote Point and date and time of hearing; (ii)
name, contact details and a brief explanation of the role of the Remote Point
Coordinator (“RPC”); and (iii) the requirement to carry a proof of identification. The
third stage pertained to the actual examination of the child witnesses at the Remote
Point and the procedures to be followed to ensure that the witnesses are examined in
camera and without any influence.

4. After being satisfied with the trial run of examination of child witnesses at
remote points, the learned Amicus Curiae in consultation with Ms. Anitha Shenoy,
learned Senior Counsel appearing for the Petitioners, submitted a draft Standard
Operating Procedure (“SOP”), with five stages, on 12.04.2021. By order dated
26.10.2021, this Court directed the draft SOP to be served on all the State
Governments/Union Territories as well as the High Courts for their comments. After
receiving responses from the High Courts, the learned Amicus Curiae submitted a note
with a modified draft SOP for recording evidence of children through video
conferencing. The draft SOP as suggested by the learned Amicus Curiae is as under:

“1. It is suggested that testimony of children, who are victims of inter-state/inter
-district child trafficking, is recorded through video conferencing either at the video
conferencing room of the court complex in the district or vulnerable witness room in
the court complex of the district or the office of DLSA in the district where the child
is residing.*

2. To facilitate the above, it is prayed that the Ld. District Judges of all districts
may ascertain the availability of video conferencing facility in the district/Taluk
court complex or DLSA office and communicate the same to the jurisdictional High
Court. The High Court may be requested to place the said information on its website
on or before 30.04.2022. Further. it is nraved that efforts should be made to ensure
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that such video-conferencing infrastructure/facility is created in every district,
especially in those states where the incidence of child trafficking cases is high.

3. The Secretary, DLSA of the district can be requested to be the Remote Point
Coordinator (RPC) for recording of the testimony of child witnesses. However, if the
Chairman of the DLSA considers necessary or desirable, he/she may appoint a
Retired judicial Officer as a Remote Point Coordinator. It is prayed that the Hon'ble
High Courts may place the aforesaid information i.e. the names and contact details
of the RPC of each district on the website alongwith the information in para 2
above.

4. When an offence of inter-state/inter-district child trafficking is taken up for
trial by a Court, and if the Court point and the remote point have video
conferencing facilities, the Trial Court should ordinarily give preference to
examination of the child witness through video conferencing.

5. The authorized officer at the Court Point may get in touch with the RPC at the
Remote Point and work out all modalities for recording of the child witness
statement through video conferencing.

6. If video conferencing is feasible, a date and time be fixed by the trial court for
examination of the witness(es). Summons may be issued to the child witness(es) to
present himself/herself for evidence before the RPC. The summons may be served
in addition through the local process server of the remote point. The witness would
be required to come with identification documents. The summons would also have
the name and contact details of the RPC at the Remote Point and would also
mention that the witness can take help of legal aid or other assistance through the
Secretary, District Legal Service Authority, if required.

7. The child witness shall be entitled to the presence of a support person as
defined in the Protection of Children from Sexual Offences Rules, 2020 or any other
applicable laws/guidelines or as allowed by the Trial Court. Further, best practices
that are required to be followed in recording the evidence of child witnesses should
continue to be followed even during the recording of the testimony through video
conferencing. These include, ensuring that the child witness is provided diet money
on the basis of the distance travelled by him or her to reach the remote point, the
presence of a police officer at the remote point to ensure that the chid witness does
not come in contact with the accused (if out on bail) or any relative of the accused,
and any other best practice required by the law/relevant guidelines/being followed
by the States.

8. Copy of documents, if any, required to be marked or shown to the witness
may be transmitted by the Court electronically to the RPC. The RPC at the Remote
Point would assist in examination of the witness and ensure that no tutoring takes
place and no unauthorized person or recording device is present in the room.

9. The RPC may take all measures possible and shall seek the assistance of the
support person to ensure that the child witness is comfortable. Questions posed by
the Public Prosecutor/Defense Counsel may be put to the Ld. Trial Judge, who in
turn will put them to the witness and the Trial Court would record the testimony of
the witness. The RPC may help with translation or take the assistance of a
translator/special educator if required or render any other assistance which the
Learned Trial Court may require.

10. On completion of recording of evidence, the deposition will be sent by the
Trial Court on email to the RPC at the Remote Point who shall take a print-out and
read the same out to the witness. After ascertaining the deposition is correct and
verified as under Ilaw including the affixation of the child's thumb
impression/signature, the RPC may certify the same and send the deposition back,
in a secure manner, to the Trial Court by Speed Post and by electronic means as
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permitted by law. An original may also be kept by RPC in case the Speed Post is

misplaced for some reason.

11. Whenever a Trial Court proposes to record the testimony of a child witness,
who is residing in another State, an intimation of the same should also be given to
the Registrar of the High Court of the Court point. The Ld. Registrar may intimate
the same to the Ld. Registrar of the High Court of the Remote Point with a request
to render all assistance possible for recording of the testimony of the child.

12. This Standard Operating Procedure is only a broad guideline. The method and
manner of recording of testimony be dependent upon the video conferencing rules
framed by the respective High Courts, which would be kept in mind while recording
the testimony of the child witness. It should be kept in mind that the recording of
the testimony should be done expeditiously, without undue delay.

1 It can also be done at Taluk level as in some cases, video conferencing room
can be available in a court complex at Taluk level or Sub Divisional level.”

5. Article 24 of the Constitution of India prohibits employment of a child below the
age of 14 years in any factory or mine. Article 39(f) of the Constitution obligates the
State to provide opportunities and facilities for children to develop in a healthy manner
and in conditions of freedom and dignity and to ensure that childhood and youth are
protected against exploitation and against moral and material abandonment. The
United Nations Convention on the Rights of Child stresses the need for protection of
children from violence and exploitation. The CLA was introduced with the intention to
ban the employment of children, i.e., those who have not completed their fourteenth
year, in specified occupations and processes and to lay down enhanced penalties for
employment of children in violation of the provisions of the said Act. Section 3 thereof,
as amended with effect from 01.09.2016, imposes a bar on employment of a child in
any occupation or process, except where children help their families or family
enterprises or work as artists in the audio-visual entertainment industry and where
such work does not affect their school education. The Government of India, by a
resolution dated 26.04.2013, adopted the National Policy for Children, 2013 (“2013
Policy”). The 2013 Policy was made to guide and inform all laws, policies, plans and
programmes affecting children. According to the 2013 Policy, the best interest of the
children is a primary concern in all decisions and actions affecting the child, whether
taken by legislative bodies, courts of law, administrative authorities, public, private,
social, religious or cultural institutions. Further, the State committed to ensure that all
out-of-school children such as child labourers, migrant children, trafficked children,
children of migrant labour, street children, child victims of alcohol and substance
abuse, children in areas in civil unrest, orphans, children with disability (mental and
physical), children with chronic ailments, married children, children of manual
scavengers, children of sex workers, children of prisoners, etc. are tracked, rescued,
rehabilitated and have access to their right to education.

6. Taking note of employment of children in fire-cracker factories of Sivakasi,
Tamilnadu, this Court in M.C. Mehta v. State of Tamil Nadul issued the following
directions to the State Governments:

“33. To give shape to the aforesaid directions, we require the States concerned
to do the following:

(1) A survey would be made of the aforesaid type of child labour which would be

completed within six months from today.

(2) To start with, work could be taken up regarding those employments which
have been mentioned in Article 24, which may be regarded as core sector, to
determine which hazardous aspect of the employment would be taken as
criterion. The most hazardous employment may rank first in priority, to be
followed by comparatively less hazardous and so on. It may be mentioned
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here that the National Child Labour Policy as announced by the Government of
India has already identified some industries for priority action and the
industries identified are as below:

The match industry in Sivakasi, Tamil Nadu.

The diamond polishing industry in Surat, Gujarat.

The precious stone polishing industry in Jaipur, Rajasthan.

The glass industry in Firozabad, Uttar Pradesh.

The brass-ware industry in Moradabad, Uttar Pradesh.

The handmade carpet industry in Mirzapur-Bhadohi, Uttar Pradesh.

The lock-making industry in Aligarh, Uttar Pradesh.

The slate industry in Markapur, Andhra Pradesh.

The slate industry in Mandsaur, Madhya Pradesh.

(3) The employment to be given as per our direction could be dovetailed to other
assured employment. On this being done, it is apparent that our direction
would not require generation of much additional employment.

(4) The employment so given could as well be the industry where the child is
employed, a public undertaking and would be manual in nature inasmuch as
the child in question must be engaged in doing manual work. The undertaking
chosen for employment shall be one which is nearest to the place of residence
of the family.

(5) In those cases where alternative employment would not be made available as
aforesaid, the parent/guardian of the child concerned would be paid the
income which would be earned on the corpus, which would be a sum of Rs.
25,000 for each child, every month. The employment given or payment made
would cease to be operative if the child would not be sent by the
parent/guardian for education.

(6) On discontinuation of the employment of the child, his education would be
assured in suitable institution with a view to make him a better citizen. It may
be pointed out that Article 45 mandates compulsory education for all children
until they complete the age of 14 years; it is also required to be free. It would
be the duty of the Inspectors to see that this call of the Constitution is carried
out.

(7) A district could be the unit of collection so that the executive head of the
district keeps a watchful eye on the work of the Inspectors. Further, in view of
the magnitude of the task, a separate cell in the Labour Department of the
appropriate Government would be created. Monitoring of the scheme would
also be necessary and the Secretary of the Department could perhaps do this
work. Overall monitoring by the Ministry of Labour, Government of India,
would be beneficial and worthwhile.

(8) The Secretary to the Ministry of Labour, Government of India would apprise
this Court within one year from today about the compliance of aforesaid
directions. If the petitioner would need any further or other order in the light
of the compliance report, it would be open to him to do so.

(9) We should also like to observe that on the directions given being carried out,
penal provision contained in the aforenoted 1986 Act would be used where
employment of child labour, prohibited by the Act, would be found.

(10) Insofar as the non-hazardous jobs are concerned, the Inspector shall have
to see that the working hours of the child are not more than four to six hours a
day and it receives education at least for two hours each day. It would also be
seen that the entire cost of education is borne by the employer.”

The International Labour Organization proposed 2021 as the International Year
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for the elimination of Child Labour. The International Year was adopted by the UN
General Assembly. All the member states were asked to take effective measures to
eradicate forced labour and human trafficking. The number of children labourers has
risen in the last four years globally. According to data released by agencies the
problem of Child Labour in India is persisting inspite of the best efforts of the
Government. Covid-19 had a devastating effect on children from the lower strata of
society who have been suffering due to the loss of employment of their parents &
closure of schools which has forced them into labour for survival. We have highlighted
the problem for the purpose of reiterating the importance of protection of children and
rescuing and rehabilitating them.

8. At present, we are concerned with obviating difficulties to victims of trafficking
with respect to travelling long distances for the purpose of giving evidence in trial
courts. Though, the public-spirited Petitioners were concerned with the safety of the
trafficked children being forced to travel long distances for giving evidence during the
COVID-19 pandemic, we are of the opinion that the suggestions made by the learned
Amicus Curiae, in consultation with Ms. Shenoy, relating to the SOP should be put in
practice as a regular feature. The said procedure need not be restricted only to the
period affected by the COVID-19 pandemic. The permissibility of recording evidence
through video conferencing has been considered by this Court in State of Maharashtra
v. Dr. Praful B. Desai2, Sakshi v. Union of India2 as well as Eera v. State (NCT of Delhi)
4. In Sampurna Behura v. Union of India%, this Court encouraged the use of
technologies in court proceedings by stating as under:

“77. The use of technology, both by the JIBs as well as by the CWCs is extremely
important and we are disheartened to note from the affidavits and submissions
made by MWCD that there is an acute shortage of computers and peripherals with
the JIJBs and CWCs. Technology is important not only for the effective functioning of
the JJBs and CWCs, but also to deal with issues that would arise from time to time
concerning the tracing and tracking of missing children, the rescue of children
working in hazardous industries, trafficked children, children who leave the Child
Care Institutions, victims of child sexual abuse and follow-up action, among several
other requirements. It is well known that our country is a technological powerhouse
and if we are unable to take advantage of the resources available with us and fully
utilise the benefits of technology through computers and the internet for the benefit
of children, our status as a technological powerhouse would be in jeopardy and
would remain only on paper. Data, particularly of the magnitude of the kind that we
are concerned with, can be easily collected through the use of computers and the
internet. This would be of great assistance in planning and management of
resources and MWCD and others concerned with child rights must take full
advantage of this.

78. That apart, there can be no doubt that the use of computers and peripherals
would make an immense contribution to the administrative functioning of the JJBs
and CWCs. Both the Government of India and the State Governments need to look
into this and provide necessary software and hardware to the JJBs and the CWCs for
obvious reasons. We were informed by the learned counsel that the police
authorities in Telangana and Andhra Pradesh in consultation with the Juvenile
Justice Committee of the High Court have made considerable use of information and
communication technology and we are of the view that innovative steps must be
encouraged. Similarly, the use of videoconferencing could also be considered in
appropriate cases where some inconvenience to the juvenile in conflict with law
necessitates the use of videoconferencing facilities.”

9. We have carefully examined the draft SOP which contains minute details about
steps to be taken for recording the testimony of child witnesses at Remote Points.
Responses have been filed bv the Hiah Courts. There is no obiection taken bv anv Hiah
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Court to the SOP being put in practice immediately. We direct that the SOP, as has
been reproduced above, shall be followed in all criminal trials where child witnesses,
not residing near Court Points, are examined and not physically in the courts where
the trial is conducted. We direct the RPCs to ensure that child-friendly practices are
adopted during the examination of the witnesses.

10. A direction was sought by the learned Amicus Curiae regarding the source of
payment of honorarium to the RPCs. We are informed by the learned Amicus Curiae
that a daily honorarium of Rs. 1500/- was paid to the RPCs who were appointed as
such during the pilot project. For the present, we are of the opinion that the RPCs shall
be paid Rs. 1500/- per day as honorarium. We are in agreement with Ms. Shenoy that
Section 312 of Code of Criminal Procedure empowers the Criminal Court to direct the
Government to pay the expenses of the witnesses attending any inquiry, trial or other
proceedings.

11. We requested learned Amicus Curiae who also appeared on behalf of NALSA, to
get instructions regarding the willingness of NALSA to bear the expenditure relating to
the payment to be made to the Remote Point Coordinator. Learned Amicus Curiae on
instructions from NALSA suggested the following:

(1) NALSA would pay Rs. 1,500/- per day to the Remote Point Coordinator (RPC)
whenever the RPC is required for the purposes of examination of the child
witness(es) through video conferencing.

(2) NALSA would provide legal assistance to the child on the days when he/she
comes from his/her examination, if the child is otherwise not represented by a
counsel.

12. We appreciate the stand taken by NALSA to strengthen the video conferencing
facilities in DLSA offices in the States of Uttar Pradesh, Bihar, West Bengal, Odisha and
Assam, to begin with to ensure that in case video conferencing facility in the court
complex is not available, video conferencing facility in DLSA office can be utilized for
recording of the evidence of the child witnhess.

13. NALSA has also come forward to place the details regarding the availability of
video conferencing facility for recording of statement of child witnesses in the offices of
DLSA and court complex and the name and contact number of the RPC on its website
and the website of State Legal Services Authority (SLSA) by 30.04.2022.

14. The concerned judicial officer at the Remote Point and the trial Court shall
ensure that the recording of evidence shall be in camera wherever necessary.

15. List this matter on 2" May, 2022 at the end of the Board.

1 (1996) 6 SCC 756
2 (2003) 4 SCC 601
3 (2004) 5 SCC 518
4(2017) 15 SCC 133
5 (2018) 4 SCC 433
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In the Supreme Court of India
(BEFORE UDAY U. LALIT, S. RAVINDRA BHAT AND P.S. NARASIMHA, JJ.)

Sartaj Khan ... Appellant;
Versus
State of Uttarakhand ... Respondent.
Criminal Appeal No. 852 of 2018
Decided on March 24, 2022

The Judgment of the Court was delivered by

UDAY U. LALIT, J.:— This appeal under Section 379 of the Criminal Procedure Code,
1973 read with Section 2 of the Supreme Court (Enlargement of Criminal Appellate
Jurisdiction) Act, 1970 is directed against the judgment and order dated 07.12.2017
passed by the High Court of Uttarakhand at Nainital in Government Appeal No. 139 of
2016.

2. The case of the prosecution as set out in the judgment under appeal was as
under:

“2. The case of the prosecution, in a nutshell, is that at 11 : 00 AM, S.I. Manju
Pandey, In-charge Human Trafficking Unit Shadra Bairaj, Banbasa along with other
police officials reached at Sharda Bairaj near Indo-Nepal border towards eastern
side to check the illicit human trafficking. One volunteer namely Meera Sauda was
also with them. They were checking the people coming from Nepal border. At about
13 : 30 hours, a secret information was received that an Indian boy was trying to
import a minor girl of Nepal origin for the purpose of exploitation. The information
was acted upon and one girl was noticed near a cart selling snacks towards the
eastern side of Sharda Barrage. The name of the girl was ascertained. She disclosed
her name “X X X"1 R/o Village Koteshwar, District Kathmandu, Nepal, aged about
15 years. The investigation was carried out by maintaining all decency through
Meera Sauda, who was well conversant with Hindi and Nepali languages. She
disclosed to the police party that on 10.04.2015, she came all alone to see her
uncle namely Arjun Sharma, who was a teacher in Lamki (Nepal). On 11.04.2015 at
about 10 : 00 AM, she was having ice-cream from a cart at Atariya Bus stand. A boy
came and stood by her side. He also started having the ice-cream. He tried to
entice her. He allured her that he would take her to Banbasa in India where she can
do shopping. They would stay in a hotel at Banbasa and in the morning, he would
send her back to Atariya, Nepal. She trusted him. The boy brought her from Atariya,
Nepal to Mahendra Nagar. He started pressing her breast in the bus. She told him
not to do so. Thereafter, at Mahendra Nagar, he made her to sit on a horse cart,
which was going towards India. They reached Banbasa bridge at about 13 : 45
hours. The gate was closed. Many horse carts and vehicles were parked. There was
lot of rush. The boy got down from the horse cart and told her that there was police
checking. He tutored her to tell the police that she was going to Banbasa for
shopping. He started walking ahead. He told her that he would see her after some
distance. Thereafter, they searched the boy. They reached near canal gate. The boy
was standing near the tree facing towards bridge. “X X X” recognized the boy and
told that he was the same boy, who has enticed her to come from Nepal. The boy
was arrested. He disclosed his name Sartaj Khan, S/o Sardar Khan, R/o Mohalla
Bhure Khan, P.S. Khakhra, District Pilibhit, Uttar Pradesh. He was aged 30 years. He
admitted his guilt. The respondent and girl were brought to the office for



® SCC Online Web Edition, © 2022 EBC Publishing Pvt. Ltd.
S‘ ‘ Page 2 Saturday, November 05, 2022
Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali

W SCC Online Web Edition: http://www.scconline.com

© 2022 EBC Publishing Pvt.Ltd., Lucknow.

The surest wayty legal research!

counseling. Other police officials also reached the spot. It was, primafacie, found
that the boy had brought the girl to India for exploitation. The personal search of
the respondent was carried out. One pocket diary, one packet of condom, two man
force tablets, Indian and Nepal currency and two mobile phones were found from
his possession. The seizure memo was prepared. One copy of the same was handed
over to the respondent. PW2 “X X X” was medically examined by PW4 Dr. Vinod

Kumar Joshi.

3. The FIR was registered. The investigation was carried out and the challan was
put up after completing all the codal formalities.

4. The prosecution has examined as many as six witnesses in its support.

5. Thereafter, the statement of respondent was recorded under Section 313 of
Cr.P.C. He denied the case of the prosecution. According to him, he was falsely
implicated.”

3. The appellant was tried in the Court of Special Sessions Judge, Champawat, in
Special Sessions Trial No. 07 of 2015 for having committed the offence punishable
under Sections 363, 366-B, 370(4), 506 of the Penal Code, 1860 (“IPC” for short) and
Section 8 of the POCSO Act,

4. In support of its case, the prosecution relied upon the testimony of PW1 Manju
Pandey, who along with PW3 Meera Saud had initially interacted with the victim who
was examined as PW2. The evidence of PW3 Meera Saud was as under:

“That on 11.04.2015, | was present in my office. S.I. Manju Pandey, Constable
Bhuvan Rana, Constable Laxman Chand, constable Ganesh Singh Bisht and
constable Ravi Joshi and driver Heera Singh were also present. We all were carrying
out checking. The gate for the entry to Nepal was closed. It was abouf 1 : 00 or 1v2
pm. It was day time. We reached a little towards Nepal. Some person came to meet
Manju Pandey and told that one girl is standing near the cart. We all went near to
the said chaat stall.

The chaat cart was in front towards of the custom office. | know Nepalese
language. One girl about 14-15 years old was standing near the chaat cart. When 1
asked the name and address of the said girl in Nepalese language then she told her
name is “X X X” and she is resident of Koteshwar, Kathmandu. And she told that on
10.04.2015 she was coming to Lamki in a bus from Kathmandu (Nepal) to meet her
uncle and when she reached Atariya she was standing and having ice-cream from a
cart and then she met with a boy who asked her to come to Banbasa, and he would
make her roaming and shopping and would send her back to Atariya.

Thereafter we both boarded on a bus to Mahindra Nagar from there. Then we
reached Mahindra Nagar. That boy fed me food in Mahindra Nagar. Thereafter we
sat on a horse cart to India from Mahindra Nagar bus stand. When we reached
towards Nepal in Banbasa then this boy asked me to stay there as the checking is
going on ahead and he will meet me ahead. She told that she does not know the
name of the boy. She can recognise after seeing him.

Thereafter, we all along with the girl came towards the canal after crossing the
bridge in Manju Pandey's vehicle. When we reached at canal gate then the said girl
pointed towards a boy and said that this is the same boy who is standing with his
face towards canal and brought me. Thereafter the said boy was encircled and
apprehended by the policemen and was taken to the Manju Pandey's office. A
counselling was conducted there. After some time, Circle Officer and the Project
Director Mr. Janak Chand, and Secretary Bhuvan Chand Gadkoti from our office
came there. The CO reached in one hour and the officers from our office reached in
20-25 minutes.

Thereafter, when people from our society in Nepalese and CO made inquiry with
“X X X” then she told the same thing as mentioned above. And a document of joint
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inquiry was prepared. We all put our signatures on it. It is marked as Exhibit Ka-1
on the record. it is verified by me today. Thereafter the lady sub inspector prepared
the memo of recovery of the prosecutrix and memo of arrest of the accused after
arresting the accused. It was signed by the policemen and the people who were
present at the time of the counselling. It is identified by me today. It is marked as
exhibit Ka-2. The CO did not sign it. Manju Pandey had searched the accused. And
she sealed the articles such as mobile etc. which was recovered from him.

Thereafter we went to police station Banbasa along with the prosecutrix and. the
accused with policemen. The sub inspector got the report registered and handed
over the prosecutrix and the accused to the police station.”

5. As regards the age of the victim, PW4 Dr. Vinod Kumar Joshi, who was one of the

Members of the Board which had medically examined her, stated as under:

“The prosecutrix was medically fit in my opinion. Thereafter, on the basis of the
report with regard to the age of “X X X” received from CMO Udham Singh Nagar by
S| Meenakshi Nautiyal, PS Loha Ghat which is document no. 5Ka/16 5Ka/18, report
of Radiologist district hospital Udham Singh Nagar on X-Ray from is document no.
5Ka/17 which is perused by CMO Udham Singh Nagar and the report of dental
surgeon district hospital Udham Singh Nagar which is document no. 5Ka/19, one
supplementary report with regard to the age of “X X X” was prepared by me which
is document no. 5Ka/22. On which | found the age of “X X X” to be about 17 years
old. On which, | identify my handwriting and signature and the signature of SI
Meenakshi Nautiyal. It is marked as exhibit Ka-6.”

6. The Trial Court having acquitted the appellant of the charges levelled against
him, the State of Uttarakhand preferred the Government Appeal No. 139 of 2016
challenging the acquittal.

7. After considering the material on record and the rival submissions, the High
Court found that the Trial Court had not considered the material evidence on record.
Having analyzed the reasons which had weighed with the Trial Court, the High Court
found that the decision of the Trial Court was perverse and the case of the prosecution
deserved to be accepted. Allowing the appeal vide its judgment under appeal, the
High Court set-aside the order of acquittal and convicted the appellant of the offences
punishable under Sections 363, 366-B, 370(4) and 506 of the IPC, and under Section
8 of the POCSO Act. He was awarded substantive sentence of 7 years imprisonment
under the first, imprisonment for 10 years under the second, imprisonment for 10
years under the third, and, imprisonment for one year under the fourth count of the
offences punishable under the IPC. In respect of the offence punishable under Section
8 of the POCSO Act, he was awarded imprisonment for three years. All the sentences
were to run concurrently.

8. Being aggrieved, the instant appeal has been preferred.

9. We have heard Mr. Jitendra Mohan Sharma, learned Senior Advocate in support
of the appeal, and, Mr. Jatinder Kumar Bhatia, learned Advocate for the State.

10. Mr. Jitendra Mohan Sharma, learned Senior Advocate submits inter alia:

(a) The requirements under Section 188 of the Criminal Procedure Code, 1973 were
not satisfied and no sanction in terms of said Section was placed on record; and
that in the absence of such sanction, the appellant could not have been tried.

(b) There was no allurement which was extended by the appellant and the victim
had gone from Kathmandu to Atariya covering the distance of more than 650
kms. on her own.

(c) The age of the victim was definitely beyond 18 years of age and, as such, the
offence would not come under Section 370(4) of the IPC.

11. The submissions are countered by Mr. Jatinder Kumar Bhatia, learned counsel
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for the State. He strongly submits that the view taken by the High Court does not call
for any interference.
12. Section 188 of the Code is to the following effect:

“188. Offence committed outside India.—When an offence is committed
outside India—
(a) by a citizen of India, whether on the high seas or elsewhere; or
(b) by a person, not being such citizen, on any ship or aircraft registered in
India,
he may be dealt with in respect of such offence as if it had been committed at
any place within India at which he may be found:

Provided that, notwithstanding anything in any of the preceding sections of this
Chapter, no such offence shall be inquired into or tried in India except with the
previous sanction of the Central Government.”

13. In terms of Section 188, even if an offence is committed outside India, (a) by a
citizen whether on the high seas or anywhere else or (b) by a non-citizen on a ship or
aircraft registered in India, the offence can still be tried in India provided the
conditions mentioned in said Section are satisfied. The Section gets attracted when
the entirety of the offence is committed outside India; and the grant of sanction would
enable such offence to be enquired into or tried in India.

14. As the facts and circumstances of the case indicate, a part of the offence was
definitely committed on the soil of this country and as such going by the normal
principles the offence could be looked into and tried by Indian courts. Since the
offence was not committed in its entirety, outside India, the matter would not come
within the scope of Section 188 of the Code and there was no necessity of any
sanction as mandated by the proviso to Section 188. We, therefore, reject the first
submission advanced by Mr. Sharma.

15. Coming to the second submission, it is true that the victim had traveled on her
own from Kathmandu to Atariya. However, the evidence on record completely
establishes that she was lured into coming to India. The offences alleged against the
appellant were thus rightly invoked and fully substantiated.

16. As regards the third submission, the evidence on record is absolutely clear that
the age of the victim was below 18 years of age. The medical board had not only done
the radiological tests but had also undertaken dental test on the basis of which her
age was found to be below 18 years.

17. In the circumstances, sub-section 4 of Section 370 IPC would definitely get
attracted. Said Section 370(4) postulates minimum sentence of 10 years. Viewed
thus, the sentences awarded to the appellant cannot be termed to be excessive on any
count.

18. We, therefore, see no reason to take a different view in the matter. Affirming
the view taken by the High Court, we dismiss the appeal.
19. The appellant shall serve out the sentence awarded to him.

1 Identity of the prosecutrix/victim is not being disclosed.
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Adising oul of SLP (Crly No. 5390 of 2025, Arising romn the Judgment and Order in Pravees
Meodeanvod v State of 87020210 SCC Onolline AILEEL2 {Allahabad High Court Crimimal Mise,
Bail Application No, 253766 0 2024, du 20 7 2024 [Reversed |

Arising out o 5L (Crl) No, 4660 of 2025, Ansing fram the Judgment and Order in Jagveer
Harcrowval v, Stade o TP 2024 SCC Online AL 8HI8 (Allahabad High Court. Criminal Misc,
Bail Applicativn No, SOOT1 ol 2023 de 15 2 20245 [Reversed]

Arsing out of SLP {Crly No, 4661 of 2025, Ansing from the Judgment and Order in Mahiesit
Rewar v, Stade of 800 2024 5CC Onlaine AlL 8449 (Allahabad High Court, Criminal Mise, Bail
Application No. 51016 of 2023, d1. 7 2 20247 [Reversed |

Adising out of SLP {C) Noo 4662 of 2023, Adsing irom the Judpment and Order in Yashoeda
Levi Pandif v State of UoR 0 2024 5CC Online All 8451 (Allahabad High Court. Criminal Misc.
Bail Application Noo 53108 of 2023 dr. 1-1-20247 [ Reversed |

Arising out of SEP (Crl) Noodoed of 20250 Acising fram the Judgment and Qrder in Mokesh
Peonedit v, Stete of U2, 2024 S5CC Online All 8452 (Allahabad High Coud. Criminal Misc. Bail
Application No. 83348 of 20230 d1. 16-2-2024) | Reversed|

Arising out of SLP {Crloy Noo 16635 of 20250 Arising rom the Judament and Order in Sertosh
Clagprice v Stoite af £ 2024 5CC Online Al (Allahabad High Coud, Criminal Misc. Bail
Application No. L9579 of 20244, dt, 20-3-2021) [Reversed]

Avising out of SLP (Crl) Noo 666 of 20250 Arising [rom the Judgment and Ovrder in aedive
Deviv, Stare of 2020 2023 5CC Onlline Al 3396 (Allahabad High Conrt, Criminal Misc. Bail
Application No. 46240 of 2023, dt. 7-12-2023) [Reversed]

1O Arsing oot of SLP (Crl) o, 1667 of 2025, Arsing (rom the Judgment and Order i Araereedfee

11

12

Deviv, Steate af $2.0 2024 SCC Online Al 8417 (Allababad High Coort, Criminal Mise. Buil
Application No. 50428 of 2023, dt. 30 | 2024) [Reversed]

Arising out of SLP {Crl)y Noo 4008 of 2025, Arsing Irom the Judgment and Order in Jagveer
Baramval v, Stafe of U0 2024 5CC Online AL 8453 (Adlahabad High Court. Criminal Misc.
Bail Applicativn No, 34874 o 2023 de 12 2 2024) [Reversed]

Arising aut of SLP (Crly No. 4670 of 20250 Ansing from the Judpment and Order in Manish
Jaiig v, Staje of U0 2024 5CC Online All 3445 iAllahabad High Court, Criminal Mise, Bail
Application No. 291 of 2024, di. 27-2-2024) [Reversed |

15 Arising out of SLP(Crlly Noo 4671 of 20250 Arising from the Judgment and Order in Nerdte!

Reowr v, Steete of U020 2024 5CC Online All 84406 (Allahabad High Couwrt. Criminal Misc, Bail
Application No. A2319 of 20230 d1. 11-3-2024) | Reversed |

A1 Arising ot of STP{CrLY Noo 672 of 2025, Arising from the Judgment and Order in Kafideep

Rore v Stester af 1200, 2024 SCC Online All B30 {Allahabad High Cowt, Criminal Mise. Bail
Application No. 51046 of 20230 d1. 2542024 | Reversed|
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1941 of 2025715, 1942 of 2025716, 1943 ol 2025717,
1944 of 2025718 decided on April 15, 2025

A. Criminal Procedure Code, 1973 — 8§, 439 — Grant of bail, in cases of
child trafficking — Matters 1o be considered by Court — Law clarilied

— Setting aside of such bail in appeal after considering serious nature of
crime, roles of accused and when there found callous approach and failure to
impose requisite conditions on part of the High Court

— Bail granted in case of child traffickiug, registered under 8s. 363, 311
and 37005) IPC — Cancellation sought by the victims of the crime. more
particularly the kith and kin of the children who come (o be traflicked — Bail
eranted o all the accused by the High Court mainly considering certain aspects

Firstly, the accused not nawimed in the FIR and their nanies disclosed by aco-
accused  Sccondly, victim not recovered from the custody of the accused and

similarly situated co-accused already granted bail Thirdly, there found no
material evidence regarding tampering of evidence or intimidating ol witness
in previous ecriminal cases Lastly, while granting balil. the High Court also

considered, “hail is a rule, jail is an exception™

— Held, Art. 23 prohibits “traffic in human beings and other similar
forms of torced labour™ — "T'rafficking. held, necessarily involves movement/
transportation, ol a person by means of cocrcion or deceitl. and conscguent
exploitation leading to commercialisation — Further. abusers, including the
traftickers, the recruiters, the transporters, the scllers, the buyers, the end-users,
cte, held, exploit the vuluerability of the tradlicked person — Incowe generated
by tralticking, held, comparable to the money generated through trallicking
in arms and drugs — Trallicking. held, now defined as an organised crime
against humanity — Further, trafficking in human beings, held. take place for
the purpose ol exploitation which in peneral could be cateporised as: (a) sex-
based, and (b) non-sex based

Former category, held, includes tratlicking lor prostitulion, commercial
sexual abuse, pacdophilia, pornography. evber sex, and different tvpes ol
disguised sexual exploitation that take place in some ot the massage parlours,
beauty parlours, bars. and other manifestations like call girl racket, friendship
clubs, cle. Non-sex based tratticking, held, could be for dilTerent types ol

VI3 Ansing out of SLP (Crly Noo 4673 of 2025, Arising (rom the Judgment and Order in Senfosh
Creggter v, Stare af U 2024 500 OnLine Al 8435 (Allahabad High Couwrt, Criminal Mise. Bail
Application No. 16387 of 2024, di. &4 5 2024) [Reversed]

L6 Arising oul ol SLLP (Crly Naoo 4674 of 2025, Arising, {rom the Judpment and Order in Manish
Jerfin v Sefe o UL 2024 5CC Online All 8438 (Allahabad High Court, Criminal Misc, Bail
Application Noo 175549 of 2024, di. 27-5-2024) | Reversed |

T Arising out of SLP(Crly Noo 4675 of 20250 Arising from the Judgment and Order in Seaitosh
Caggrter v, State of TJY 2024 5CC Online All 8440 (Allahabad High Cout. Ceiminal Misc. Ball
Application Noo [8&16 of 2024 di. 19-4-20247 | Reversed |

IR Arsing oul of SEP (Crly NooA60T6 of 20230 Arising trany the Judament and Order in Sriveam
Cragprter o Stete af 1280, 2024 SCC Onlline Al 8443 {Adlahabad High Cowt, Criminal Mise. Bail
Application Noo 20287 of 20240 de 18-7-2024) [ Reversed |
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servitude, like domestic labour, industrial labour, adoption, organ transplant,
ciel racing, warrage related rackets, cte. — However, growing trulticking in
women., held, principally for the purpose of prostitution — What makes women g
and girls vulnerable, held, cconomic distress, desertion by their spouses.
sexually exploitative social customs and lamily traditions Though SITA,
1956 amended in 1986 as [TPA, addresses trallicking and prostitution, it does
not prohibit prostitution per se, but forbids commercialised vice and soliciting
Held, India is said to have adopled a tolerant approach to prostitution
wherchy an individual is free to carry on prostitution provided it is not an g
organisced and a commercialised vice However, it held, commits itself to
opposing trafficking as cnshrined in Art. 23 which prohibits trallicking in
human beings

— Among other circumstances, the factors 1o be borne in mind while
cansidering an application for hail, held, firstly, whether there is any pritng facic
or rcasonable ground to believe that the accused had committed the offence
— Scceondly, nature and gravity ol the accusation — Thirdly, severity of the
punishiment in the cvent of conviction — Fourthly, danger ol the accused
ubsconding or flecing, il released on bail — Fifthly, character, behaviour,
means, position and standing ol the accused Further, likelihood of the
offence being repeated and the reasonable apprehension of the witnesses being
influenced and danger, of course, of justice being thwarted by grant of bail,
held, also relevant consideration while granting bail

A cognizable olfence, held, made out at the outset with the kidnapping
of children, multiple transactions of the sale ol children ultimately handing over
custody illegally  l-urther, as per reporting in the newspaper “fimes of fndia™,
a huge pang found dangerously operating within and outside Delhi and found g
selling tralficked infants and children in different States for sums ranging from
Rs 5.00,000 to 10,00.000 — Further, as per this reporting, some of the arrested
accused persons found habitual offenders — Further, as per the reporting. onc
A who was carlicr arrested by CBLin a similar case of human trafficking also
involved in the present incident

— Resultantly, cousidering the serious nature of the erimme and the modus
aperandi adopted by the accused persons, the High Court held to have dealt
with all the bail applications in a very callous manner — Qutcome ol this
cullous approach on the part of the High Court, held. ultimately paved way
for many accused persons o abscond and thereby put the trial in jeopardy
Further, these accused persons, held, a big threat to the society wherever they
are in the country They held having exhibited a tendency of committing a9
particular nature of crime. namely, child traflicking All that the High Court
did was 1o direet the accused persons to remain present before the trial cour
In nane of the impugned orders there Tound a condition ol marking presence at
the police station concerned as a result. the police lost track of all these accused
persons — Held. the least that was expected ol the High Court while granting
bail to all the accused persons was 1o impose a condition on cach of them to
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mark their presence once ina week at the police station concerned so that the
police can keep a check over the movements ol all the accused persons

Accused S claims to be a poor man and a Tather of four minor daughters
Prima lacie, he found longing Tor a son and even went to the extent of
purchasing a trafficked minor male child [rom two co-accused. namely, S
and AD (a nurse serving in cerlain primary health centre) lor Rs 4,00,000
Considering his role, he held egually responsible Held, he may not be
directly involved in actual Kidnapping of the minor male child but at the same
Lime prima lacie knowledge could delinitely be imputed 1o him that the minor
child he was purchasing for Rs 4,00.000 was a traflicked child

— Accused M appears 1o he one of the kingpins in the entire racket and
onc ol the key players in the organised inter-State child-trafticking racket —
Primia tacic evidence revealed that he actively managed the illegal operations,
coordinating the sale and purchase of trallicked children across regions — Te
along with two co-accused, namely, V and 5 found frequently working lor the
purpose of trullficking minors and selling them for huge ammount — Prosecution
alleged that between March and April 2023 he sold multiple trafficked children
for the amount ranging between Ry 40,000 and Rs 2,60.000

Further, accused AD and J found directly involved in ¢hild trallicking
Evidence on record indicated more than prima lacie involvement ol Jin
collusion with AD Further, prima facie the evidence also revealed that the
police retrieved one of the tratticked child direetly from the custody of J
Child found trom the custody of J at a point of time when J and his accomplices
were negotiating for the sale of the said child

— Clertain restrictions or limitations, on the exercise ol personal liberty, by
the State or othaer such huwman agencey, held, necessary clements, in the interest
of liberty ol a well-ordered society or socictal interest — Held, though liberty
ot a person should not be lightly dealt with. the concept of liberty is not in the
realm ol absolutisin but is a restricted one — Cry of the collective for justice,
its desire for peace and harmony and its necessity for security, held, cannot be
allowed o be tivialised — Lile of an joudividual living in a sociely governed
by the rule of law, held, has o be regulated — Such regulations which are the
source in law, held, subserve the social balance and function as a signilicant
instrument for protection of human rdghts and security of the collective

Held. this is because, fundamentally, laws are made for their obedience
sor that every member of the sociely lives peacetully in a society Lo achieve his
individual as well as social interest Further held, individual liberty cannot be
accentuated to such an extent or elevated o such a high pedestal which would
bring in anarchy or disorder in the socicty  Prospect of greater justice, held,
requires that lTaw and order should prevail in a civilised milicu Resultantly,
considering entire factual and the legal position, impugned order granting bail
o the accused, held, not justificd and sel aside
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— Penud Code, 1860 — Ss. 370 and 370-A (as added by amendment in
2013) — Nyaya Sunhita, 2023 — Ss. 143 und 144

Crimes Against Wolnen and Children Prostitution/Trafticking
Human and Civil Rights Right against Infraction of the Person
Against Rape, Sexual Offences & Harassment, Cybersex Offences/Child
Pornography, cle. Suppression of Immoral Trattic in Women and Girls
Acl, 19306 Immoral Trafttic (Prevention) Act, 1950 Constitution of
India Arts. 15(3), 21, 23, 24 and 39 Child Tabour/Child/Juvenile
homes/Orphanages/Lxploitation/Trafficking/Pornography/Sexual - Abuse

International T.aw — International Humanitarian Law — UN Protocol to
Prevent, Suppress and Punish Trafficking in Persons, Lispecially Women and
Children (Paras 41 to 80)
fledd

The Indian Constitution specitically bans the tratticking of persons. Article
23, in the Fundamental Rights, Tart TIT of the Constitution, prohibits “tratfic in
human beines and other similar forms of Torced labour™. Thongh there is no
concrele delinition ol tralficking, it could be saic that tratlTicking ncecssarily
involves movement/transportation, of a person by means ot cocercion or deccil,
and consequent exploitation leading to commercialisation. The abusers, including
the waltickers, the recruiters, the transporters, the scllers, the buvers, the end-
uscrs, cle. cxploit the vulnerability of the wallicked person. Trafficking shows
phenomenad increase with globalisation. Increasing profit with little or no risk,
orpaniscd activitics, low priority in law cnforccment, cte. aggravate the situation,
The income generated by traflficking is comparable 1o the money generated through
trallicking in arms and drugs. Trafficking in human beings take place lor the
purpose al’ exploitation which in general could be categorised as: (¢) sex-based,
and (#) non-sex based. The Tormer category includes tratTicking for prostitution,
commercial sexual abuse, pacdophilia, pornography, cyber sex, and different types
ol dispuised sexual exploitation that take place in some ol the massage parlonrs,
beauty parlours, bars, and other manifestations like call girl racket, tricndship
clubs, cte. Non-sex based tratlicking conld be Tor difterent types ot servitude,
like domestic labour, industrial labour, adoption, organ transplant, camel racing,
marriage related rackets, cle. But the growing tratficking in women is principally
for the purpose ol prostitution. (Para 54)

Prostitution is an international problem. However, we arc aware ol the Tact that
it is lepalised in many countrics around the globe. Unlortunately, socicty remains
tolerant of this abominable crime against women., There are assorted ways of
gctling women into prostitution that are commeon o many countrics; then there are
particular unique methods varics o a country. Probably, the three most common
methods are false cmplovment promises, [alse marriages and kidnapping. But
what makes women and girls valnerable are cconomic distress, desertion by their
spouses, sexually exploitative social customs and Family traditions. In a recent
survey in India, prostituted women cited the following reasons for their remaining
in the trade, reasoms ihat have been cechoed in all the countries cancerned. In
descending aorder ol significance, they are: poverty and unemploynent: lack of
proper reintegration services, lack of oplions: stigma and adverse social attitndes;



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.

Page 6 Tuesday, August 26, 2025

Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

PINKIL +. STATE QF 1L 319

family cxpectations and pressure; resignation and acclimatisation 1o the lilestyle.
The two principal Indian laws (hat addresses (he trafficking and prostitution in
particular are the Suppression ol Tmmoral Tralfic in Women and Girls Act, 1956
(SI'TA) and the Immaral Traltic (Prevention) Act, 19560 (I'TPA), collaguially called
PITA, and amcndment to SITA. Neither law prohibits prostitution per sc, bul hoth
forbids commmercialised vice and soliciting. (Para 54)

India is said to have adopted a telerant approach to prostitution wherehy
an individual is free to carry on prostitution provided it is not an organised
und a commercialised vice. However, 10 conmits itself’ 1o opposing trallicking
as enshrined in Article 23 of the Constitution which prohibats traflicking in
hunman beings. India is also a signatory 1o international conventions such as the
Convention on Rights ol the Child (1989}, Convention on Llimination of All Forms
of Discrimination Against Wonien (1979), UN Protocol o Prevent, Suppress and
Punish Trafficking in Persons, Especially Women and Children (2000) and the
latest South Asian Association for Regional Cooperation (SAARC) Convention on
Preventing and Combating Trafficking in Women and Children for Prostitution
(2002). A trallicked victim is, therelore, a victim of multiplicity of crimes, and
extreme form ol abusce and violation of human rights. The Constitution of India,
under Article 23 specilically prohibits traflicking in human beings., (PPara 54)

The Supreme Court is absolutely conscious that liberty ot a person should not
be lightly dealt with, Tor deprivation ol liberly of a person has immense impact
on the mind of a person. Incarceration creates a concavity in the personality ol
an individual. Sometimes it causes a sense of vaconum. Needless to emphasise,
the sacrosanctity ot liberty is paramount in a civilised socicty. llowever, in a
democratic body polity which is wedded to the rule ol law an individual is expected
o erow wilthin the social restrictions sanctoned by law. The individoal liberty is
restricted by larger social interest and its deprivation nmust have due sanction of law.
I an orderly society an individual is expected to live with dignity having respect for
law and also giving due respect to others” rights. IUis a well-aceepted prineiple that
the concept of liberty is not in the realm of absolutis but is a restricted once. The
cry ol the collective for justice, its desire for peace and harmony and ils necessily
for sccurity cannot be allowed 1o be trivialised. The Tife of an individual living
in a socicly governed by the rule of Taw has 1o he regulated and such regnlations
which arc (the source in law subscrve the social balance and [unction as a significant
instrunment for protection of human rights and sceurity ol the collective. This is
becausc, fundamentally, laws arc made for theie obedience so that every member
of the socicly lives peacelully in a socicty o achicve his individuoal as well as social
interest. ‘That s why Ldmond Burke while discussing about liberty opined, 7 is
regulatfed freedom”. (Para 05)

It is alse to be kept in mind that individuval liberty cannot he accentuated to
such an extent or elevated 1o such a high pedestal which would bring in anarchy
or disorder in the sociely. The prospect of greater justice requires that law and
order should prevail 1o a civilised milieu. True it 1s; there can be no arithmetical
formula for fixing the parameters in precise exactitude but the adjudication should
express not only application of mind but also exercise ol jurisdiction on accepted
und established norms. Law and order in a socicly protect the established precepts
und see lo it that contagious crimes do not become epidemic. In an organised
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socicty the concept of liberty basically requires citizens 1o be responsible and not
to disturb the tranqguillity and safety which cvery well-meaning person desires. Not
for nothing I. OQcrter stated: “Personal liberty is the right to aef withouf interference
within the Hmits of the fow.” (Para 66)
Thus analvsed, it is clear that though liberty 1s a greatly cherished value in
the life of an individual, it 18 a controlled and restricted one and no ¢lement in the
socicty can act in a manner by consequence of which the life or liberty of others is
jeopardised, for the rational collective does not countenance an anti-social or anti-
collective act. (PPara 67)
Buchparn Buchao v, Union of Tndin, 2000 SCC Onlline Del 4613 Gudikeanti Narayindudu v,
figh Cowrt of ACROCTUTEY T SCE 200 0 1978 SCC (Criy TS Ash Mohammuad v Shiv Raf
Strgd, (201 2) 9 SCC A6 (20020 38CC{Cr)y 11720 Karrar Singhov. Sate of Puspab (19010
3807509 1991 8CC (Cri) BY9, folfonived
Serrrpery v State of 02024 SCC Onlline 8C 30220 considereed
Semmtosh Sao v State of 102023 SCC Onlane Al S397: Sanjay Modarmvald v State of U8
2024 SCC Online All 843% Praveen Modaimval v, State of U F. 2024 SCC Online All
S 42 Jagveer Baranwval v Stade of UE 2021 SCC OnLine All 8118 Malieshr Rana v,
Steder of UOF 2021 SCC Onlline Al 8119 Yashoda Devi Pandie v Stare of G2 2024 500
OnLine All 8151 Mukesh Pandit v, Srate of U P2 2024 SCC Online All 8452: Sanfosh
Gupta v, State of LR, 2024 SCC Online AL 8431 Gudivg Deviv, Stafe of LR 2023 5CC
OnLine ALl 33900 Angraedfra Devi v, State of U 2024 SCC OnLine All 8347 fagveer
Baramival v, State of U.F. 2024 SCC OnLline All R453: Marish Jain v, State of U P2 2024
SCC Ouliine All 8445 Nanellal Ram . Stafe of U P2 2024 SCC OoLine All 8446: Kuldeep
Rami v, State of U1, 2024 SCC OnLine All 84301 Sanfosh Gupta v, Siate of UR 2024
SCC Onlline AN 8435 Manish Jair v, State af U0 2024 SCC Onlane Adl 8438 Sarniusit
Gupta v, State of U.P. 2024 5CC OnLine All 8440, Shivenn Gupia v, State of P, 2024
SCC Online All 8343, Manish Jain v, State of U P 2023 SCC OnLine Al 53398 Sanrosh
Serwe v Stapre of LU 2023 8CC Onlane ANS395. reveryed
John OO Nimmo: fie Works of the Right Horowrabile Edmoand Burke: A Letier to a Member aof
the Neattorial Avsembiv, Vol (Londond: Quentin Skinner: The Paradoxes of Liberty, The
Tanmer Lectures on Huwman Maloes (Harvard University, 24- 10- 1084225 10- 10849, referrreed!
for

B. Penal Code, 1860 Ss, 363, 311 and 370(5) — Complaints regarding
missing children and trafficking — Direction issued for handling such
complaints

— Held, i1 a complaint with regard to any missing children is made in a
police station, the same should be reduced into a first information report and
appropriate steps should be taken 1o see that Tollow-up investigation is taken
up immediately thercatter — lurther. directed in case of every missing child
reported, there will be an initial presuription of cither abduction or trallicking,
unless, in the investigation, the same is proved otherwise — urther, directed
that whenever any complaint is filed belore the police authorities regarding a
missing child, the same must be entertained under S0 154 CrPC — THowever,
even inrespect ol complaints made otherwise with regard 1o a child, which may
come within the scope of 8. 155 CrPC, upon making an entry in the book to be
maintained for the purposes ol 8. 135 CrPC, and alter referring the information
to the Magistrate concerned, continue with the inquiry into the complaint
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— Criniinal Procedure Code, 1973 — Ss. 134 and 135

— Penal Code, 1860 — Ss. 370 and 370-A {us wdded by amenduient in
2013y — Nvyava Sanhita, 2023 — Ss. 143 and 144

— Crimies Against Women and Children — Prostitution/Trafficking —
[Tunan and Civil Rights — Right against Infraction of the Person — Aguainst
Rape, Sexual Offences & Huarassnient, Cybersex Offences/Child Pornography.
ere. Suppression of Inumoral Traffic in Women and Girls Act, 1956
Immoral Traflic (Prevention) Act, 1956 Constilution of India  Arts. 13(3),
21, 23, 24 and 39 Child Labour/Child/Juvenile homes/Orphanages/
Exploitation/Trallicking/Pornography/Sexual Abuse International Law
Tmernational Humanitarian T.aw UN TProtocol to Prevent, Suppress and
Punish Tralficking in Persons, specially Women and Children (Para 33)

Bachpan Bachao Andolarn v, Union of India, (20011) 16 SCC 616 1 2015 3 SCC Ty

Sfellowed

LA

52,

C. Penal Code, 1860 — 5s. 370 and 370-A (as added by amendment in

2013y — T'rafficking in persons — Delinition Scope and nature

In addition to the conventional understanding of trallicking being
synonymous 10 sex trafficking and torced labour, tralficking. held. includes
other forms as long as there is “recruitment, transportation, transter, harbouring
or receipt of persan™ lor the purposes of exploitation using threat, using loree,
torms ot cocrcion, abduction, traud. deceit, abuse of power or vulnerability
or consideration to get consent — Definition, held, inclusive in nature giving
room lor cinerging lorms ol exploitation to be included as trafficking in persons
— Conscquently, an exercise o understand the expanse of traflicking, held,
needs W intrinsically exmuioe the micans of the process ol cngagement without
gatting limited o the formn

Nyaya Sanhita, 2023 85, 143 and 144 UN Protocol 1o Prevent,

Suppress and Punish Trallicking in Persons, Especially Women and Children

Art. 3 Supplementing the UN Convention against Transnational
Organised Crime

— Crimes Against Women and Children — Prostitution/ Trafficking —
Human and Civil Rights — Right against Infraction of the Person — Against
Rape, Sexual Offences & Harassment, Cybersex Offences/Child Pornography,
ctc. — Suppression of [mmoral Traffic in Women and Girls Act, 1956 —
Lnmoral Traflic (Prevention) Act, 1936 — Counstitution ol India Arts, 15(3),
21, 23, 24 and 39 — Child Labour/Child/luvenile  homes/Orphunages/
Exploitation/Trallicking/Pormography/Sexual Abuse (Paras 23 and 35)
Held .

International conventions exist 1o punish and suppress tratlicking cspecially
apainst women and children [Refr UN Protocol 1o Prevent, Suppress and Punish

Tralticking in Persons also referred as the Palermo Protocol on Traflicking. ]
Tralticking is now defined as an organised erime against humanity. The convention
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being aninternational convention is Timited to cross-border tralficking but doces not
address trafticking within the country. The definition of trallicking is significant:
“The recruitment, transportation, transfer, harbouring or receipt of persons by 4
means of threat or use of force or ather forms of cocrcion, ot abduction, of fraud, of
deception, ol the abuse of power or of g position of vulnerability or of the piving or
receiving of payments or henelits to achicve the consent of a person having control
over another person, tor the purpose of exploitation.”™ (Para 55)

Buactipan Rachoo o i of focdia, 2000 SCC Onlane Del 46130 consicdered

D. Penal Code, 1860 — 5, 370 — Scope of — Whether a customer at b
a brothel comes within the purview of 8. 370 — A customer at a brothel,
held, comes within the purview of S, 370 because trafficking also includes
prostitution, the reason being that it is one Ly pe ol exploitation (Para 35.11)

Vined v, Staie of Gujarad, 2017 SCC OnLline Guj 116, comsidered

L. Constitution of India — Arts. 15(3), 23, 24 and 39 — Malpractices ¢
and trafficking in children in connection with adoption of Indian children by
foreigners and its commercialisation Safeguards delineated to protect the
wellare of the children

— tleld, include, amongst several others, the requircment that toreigners o

wishing to adopt be sponsored by relevant licensed agencies in theic own
country, that no adoption application from a lorcigner should be entertained
directly by any adoption agency in Indig — I‘'urther held, that agencies working
on inter-country adeptions and licensed by the Government of India must mect
certain stipulated eriteria and undertake specific responsibilities in ensuring the
salety and well-being of adopted children, and that all inter-country adoption g

proceadings must be approved by the local courts Penal Code, 1860
Ss. 370 and 370-A (as added by amendment in 2013) Nyaya Sanhita, 2023,
Ss. 143 and 144 (Para 26)

Fakshnn Kot Parddey v Enion of Fadia, (1084 2 8CC 2600 redied o

F. Constitution of India — Arts. 15(3), 23, 24 and 39 — ‘I'rafficking in ¢
children — Purpose of tratficking — Children, held, being trafficked for:
(i) Sexual exploitation, (ii} Foreed labour, (iif) Begging and petty crimes,
(iv) Armed conflict, {v) Child marriage, and (¥i} lllegal adoption — Each of the
above, held, having further manifestations within itsell — Penal Code, 1860
— Ss. 370 and 370-A (as added by amendment in 2013) — Nyaya Sanhita,
2023, Ss. 143 and 144 (Paras 27 and 28) O

(7. Constitution of India — Arts. 15(3), 23, 24 and 39 — Trafficking in
children — Working definition Scope along with forms and purposes of
child trafficking

Held, three significant elements constitute trallicking Firstly, action
involving recruitinent and transportation Secondly, meaus emploved such
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as Toree, coercion, fraud or deception including abuse of power and bribes

Thirdly, preliminary purpose being of exploitation including prostitution,
cte. — Internationally, there held a working delinition ol child trallicking —
Held, the working delinition is clear because it incorporates the above three
clements — I June 2001, India held 1o adopted the Palernimo Protocol Lo
evolve its working detinition of child trafticking — Forms and purposes ol
child tratficking, stated Penal Code, 1860 88, 370 and 370-A (as added
by amendment in 2013) — Nyaya Sanhita, 2023 — Ss. 143 and 144 — UN
Protocol to Prevenl, Suppress and Punish Trallicking in Persons, Lispecially

Woien and Children Art. 3 Supplementing the UN Convention against
Transnational Organised Crime (Para 55)
Heled

The forms and purposes of child tratficking may be:
(¢t) Bonded labour;
(/) Domestic waork,
() Agricultural labour:
() Employment in construction activily;
() Carpet industry;
(f) Garment industry;
(2) ish/Shrimp export; and
(#2) Other sites of work in the formal and informal economy.
Trallicking can also be lor illegal activities such as:
(«) Begping;
(/) Organ trade; and
(¢) Drug peddling and smuggling.
Traflicking can be tor sexual exploitation i.c.
(er) Torced prostitution;
(H) Socially and religiously sanctified forms of prostitution;
(¢) Sex tourism: and
(/) Parnography.
Child traflicking can be 1o aid enterlainment in sports:
(cr) Circus/Dunce tronpes; and
(H) Camel jockeving.
Some problem ol “trafficking™ is highlighted only o show the plight ol

children and women, who are taken as domestic help by dubiocus placement
agencics and torced into tlesh trade, (Para 35)

Bachpan Bachao v, Unior of India. 20010 8CC Ouline Del 4613, considered



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.

Page 11 Tuesday, August 26, 2025

Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

374 SUPREME COURT CASES (2025) 7 SCC

H. Constitution of India — Arts. 15(3), 23, 24 and 39 — Trafficking in
children — Crimes commonly concurrent with child trafficking — Scope of

Held. some crimes that are comnmonly concurrent with child tralficking.
orwhich child trallicking may initially appear to be are: (A) Domestic violence:
(B Child abuse or neglect; (C) Child sexual abuse: (D} Child pornography: (E)
Child labour violations

— Penal Code, 860 — Ss. 370 and 370-A (as added by amendment
in 2013) Nvava Sanhita. 2023 Ss. 143 and 144 UN Protocol to
Prevent, Suppress and Punish Tralticking in Persons, Especially Wonien and
Children — Art. 3 — Supplementing the UN Convention against Transnational
Organised Crime (Para 55)

Bachpan Bachae v, Union of India. 2010 SCC OnLine Del 4613, considered

1. JJuvenile Justice (Care and Protection of Children) Act, 2015 — 5. 68
— Central Adoption Resource Authority — Status of, as per S. 68, held to
be of a statutory body with the mandate to promote and regulate adoptions,
facilitate inter-State adoptions, frame regulations on adoption related mattlers
and regulate inter-country adoptions (Para 29)

J. Juvenile Justice (Cuare and Protection of Children) Act, 2015 — 8. 58(1)

— Adoption of a child — Whether permissible irrespective of religion — 1]
Act, 2015, held, a secular Act and as per 8. 38(1), any person irrespective of
religion, held, entitled to adopt a child (Para 30)

K. Juvenile Justice (Care and Protection of Children) Act, 2015 — 8. 56(3)
— Applicability of enactment to adoptions under the Hindu Adoption and
Maintenance Act — As per 8. 56(3), nothing in the Act, held, shall apply to
adoptions under the Hindu Adoptions and Maintenance Act, 1950  (Para 3()

.. Juvenile Justice (Care and Protection of Children) Act, 2015 — 8. 536(d4)

r’w 5. 68 — Inter-country adoptions — Ileld, required to be done as per
the provisions of the Act and the Adoption Regulations framed by Central
Adoption Resource Authority (PPara 30)

M. Juvenile Justice (Care and Protection of Children) Act, 2015 —
8. 38 — Categories of children available for adoption — As per 8. 38,
orphaned, abandoned and surrendered children who are declared legally free
for adoption by the Child Wellare Committee, held, can be placed for in-
country and inter-country adoption (Para 3()

N. Juvenile Justice (Care and Protection of Children) Act, 2015 — 8. 61
— TIssuance of adoption order by the Court — Duty of Court under provision
— Under S, 61, beflore issuing an adoption order, the court, held, required
to satisty itself’ that there is no payment or agreement to pay or reward
any consideration from the prospective adoptive parents to the Specialised
Adoption Agency, except towards the permitted adoption fees or service
charge or childeare corpns (Para 30)
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(2. Criminal Procedure Code, 1973 5s. 437 and 439 — Grant ol bail —
Key factors or relevant principles, need to be kept in mind while granting bail,
reiterated (Paras 50 to 62)
Held

The jurisdiction 1o grant bail has to be exercised on the basis ot well-
settled principles having repard 1o the circumsiances of each case and not in
an arbitrary manner. While granting the bail, the court has to keep in mind the
nature of accusalions, the nature of evidence in support thercof, the severily
ot the punishment which conviclion will antail, the character, behaviour, means
and standing of the accuscd, circumstances which are peculiar 1o the accused,
reasonable possibility ol sceuring the presence ol the acensed at the trial,
reasonable apprehension of the wilnesses being tampered with, the larper interests
of the public or State and similar other considerations. It has also to be kept in
mind that for the purposes ol granting the bail the legislature has used the words
“reasonable grounds lor believing™ instead ol the evidence™ which means the court
dealing with the grant ol bail can only satisfy itsell as to whether there is a genuine
case against the accused and that the prosceution will be able to produce prima
facic evidence in support of the charge. {Pura 57)

It is well settled that, among other circumstances, the Tactors 1o be borne in
mind while considering an application for bail are:

(/) whether there is any prima lacie or reasonable pronnd 1o belicyve that
the accused had committed the offence;
(/1) nature and gravily of the acensation;
(¢{if) severity of the punishment in the event of conviclion;
(/v) danger ot the acensed absconding or fleeing, il released on hail;
(v) character, behaviour, means, position and standing ol the accused:
(v7) likelthood of the offence being repealed;
(vir) reasonable apprehension ol the wilnesses being influenced: and
(viif) danger of justice being thwarted by grant of bail. (1'ara 60)
Gueikanti Narasimhulu v High Court of AP (1978 1 SCC 240 ¢ 1978 SCC (Criy 115:
Profilad Stngh Bhaii v State (NCT of Delhd ) (20014 SCC 280 : 2001 SCC (Cri) 674 Ram
Cronvindd Upaddfiyay v Sudarshar Singh (20027 3 800 308 2 2002 5C°C (Criy 088 Pravania
Kunrar Sarkear v, Ashes Chatferjee, (20100 14 SCC 4060 0 (200 1) 3 SCC (Criy 7652 Arijuiant
Deviov, Paprag Kogierr, (20022) 4 8 397 0020227 2 SCC (Crny 1700 folfovweeed
Prappa Kumer v, States of Bifar, 2021 SCC Online Pat 28560 Papps Singfe v Steves of Bilr.
2021 SCC Online Par 2837, held, overrileod
Patrick Devlin: “The Criminad Prosecoution in Eeugland” (Oxlord University Press. London
16y p. 75 Muadern Laow Review. Val. B1_ Jan. [908, p. 54 inferrad io
P Criminal Procedure Caode, 1973 8s5. 437 and 439 — Grant of bail
— Necessity of recording reasons — Held, grant of bail though being a
discretionary order, but, however, calls for exercise of such a discretion in
a judicious manner and not as a matter of course — Therefore, order for
bail bereft of any cogent reason, held, cannot be sustained — Further held,
although a court considering a bail application cannot undertake a detailed
examination of evidence and an elaborale discussion on 1the merits of the case,
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yet the court is required to indicate the prima facic reasons justifying the
erant of bail — Thus, where a High Court grants bail mechanically, such
order, held, would suffer [rom the vice of non-application of mind, rendering
it illegal {(Paras 58, 59 and o)
Ram Govind Upadivay v, Sudarshan Singh. (2002) 3 SCCH0E 0 2002 SCC(Criy 688: Kalvarn
Chandva Sarkar v, Kajesh Beargare (2004) 7 500 328 0 2004 SCC o 19770 Prasania
Kumear Savkar v Ashis Chatierjee, (20100 14 8CC 496 ;0 (201 1) 3 8CC (Cri) 765, follovwed

J. Criminal Procedure Code, 1973 — 8. 439 — Grant of bail —
Determining Factors for ascertaining judicial exercise of discretion — Held,
true test to asceritain whether discretion has been judiciously exercised or
not is 1o see whether the court has been able Lo strike a balance between the
personil liberty of the accused and the interest of the State, in other words, the
societal interests — LILach bail application, held, should be decided in the facts
and circumstances of the case having regard 1o the various factors germane o
the well-settled principles of grant or refusal of bail — Constitution ol India,
Art. 21 (Para 81)

R. Criminal Procedure Code, 1973 — 8, 439(2) — Cancellation ol bail
— Distinction with exercise of jurisdiction in nullifying an order granting
bail in an appeal — Considerations that puide the power of an appellate
courtl in assessing the correctness of an order granting bail, held, stand on
a different footing from an assessment of an application for the cancellation
of bail — Correctness of an order granting bail, held, is tested on the anvil
of whether there was an improper or arbitrary exercise of the discretion in
the grant of bail — Test, held, is whether the order granting bail is perverse,
illegal or unjustified — An application for cancellation of bail, held, is
generally examined on the anvil of the existence of supervening circumstances
or violations of the conditions of bail by a person to whom bail has been
eranted {(Paras 61 and 63)

fTedd

While elaborate reasons may not be assigned for grant ot bail or an extensive
discussion of the merits ol the case may not be undertaken by the court considering
a hail application, an order dehors reasoning or berelt ol the relevant reasons cannot
result in grant of bail. In such a case the prosceution or the informant has a right 1o
assail the order betore a higher forum. As noted in Gurcharan Singh, (1978) 1 SCC
118, when bail has been granted 1o an accused, the Stale may, il new circumstances
have arisen Tollowing the grant ol such bail, approach the High Court seeking
cancellation of bail under Scetion 439(2) CePC. However, iF no new circumstances
have cropped up since the prant of bail, the State may prefer an appeal against the
order granting bail, an the ground that the same is perverse or illepal or has been
arrived atl by ignoring malterial aspects which establish a prima lacic casc apainst
the accused. (Para G3)

Blhioopendre Singlt vo State of Reajastharn. (202100 17 8CC 2200 Mahipal ~. Rajesh Kunear,

(20200 2 5CC 1182020 | SCC (Criv 558: Manof Kumar Khokhar v, Stare of Rajasilen.

(20227 3 5CC 501 0 2022y 2 5CC (Criy Tz Crticfirran Singh v Stade (U7 of Delid ) (1978

PSCC TR 1078 8CC Gy A1, follenved
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5. Penal Code, 1860 — Ss. 363, 311 and 37({5) — Prosccution for child
trafficking — Diirections issued to the States, the trial courts, the High Courts
and the parents across the country

— While sctting aside order granting bail to the accused, State Governmant
directed to provide police protection to the victims and their families pending
the trial at the carliest so as 1o prevent taupering ol the evidence — Turther,
the State Government also directed to ensure that the trallicked children are
admitted in schools in accordance with the provisions ol the Right of Children
lo Free and Compulsory Education Act, 2009 and continue to provide support
for their education

Further, at the end of the trial, the trial court concerned dirccted to pass
appropriate orders as regards compensation 1o the vietims under the provisions
of the BNSS, 2023 including under the Uttar Pradesh Rani Taxmi Bai Mahila
Evam Bal Samman Kosh managed by the Land Wellare Commitiee lurther,
all the State Governmenlts gerass the country directed to look into the Report ol
BIRD dated 12-4-2023 more particularly the recommendations, as reproduced
in para 37 of this judgment — All the State Governments directed 1o study the
cntire Report and start implementing cach ot the recommendations by working
out appropriate wadalities in that regard — Constitution of India, Arts. 15(3),
21, 23, 24 and 39 (Paras 37, 84,60 1o 8412 and 93)
Held .

The Supreme Court direets all the High Courts across the country to call for
the necessary information as regards the status of the pending trials relating to
child traflicking. Once cach ol the High Courts is able 1o collect the necessary
data as regards the status of the trials, a circular thercafter shall be issued on its
adniumistrative side 1o all the trial courts concerned 1o complete the trials within a
period ol six months from the date ol the circular and il need be, by conducting
the trials on day-1o-day basis. Bach of the High Courts shall thercalter forward a
report to the Supreme Court as regards the compliance of the direetions containad
in the cirenlar. (Para 84.12)

The Supreme Clourt wants to convey a message 1o onc and all more particularly
the parents across the countrey thal they should remain extremely vigilant and
carctul with their children. A slight carclessness or negligence or laxity on their
part may prove to be extremely costly. The pain and agony which any parents may
have to lace when the child dics is difterent from the pain and agony that the parcnts
may have to lace when they lose their children to such gangs engaged in trafficking.
When the child dies, the parents may with passage of time resign (o the will of the
Alntighty but when the child is lost and not found they have to sulter the pain and
agony for the rest of their lile. 11 1s worst than death. Therefore, we humbly urge 10

one and all o remain very cautious and vigilanl. (Para 93)
T. Penal Code, 1860 — 8s. 363, 370 and 370-A (as added by amendment
in 2013) — Child trafficking from hospitals — Directions issued for taking

action against the hospital

— lHeld, if any newborn iolant is trafficked {rom any hospital, the
innuediate action against the hospital should be suspension of licence to run the
hospital over and above other actions in accordance with law — When any lady



® SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.
@@ Page 15 Tuesday, August 26, 2025
Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali
ONLINE SCC Online Web Edition: https://www.scconline.com
TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

378 SUPREME COURT CASES (2025) 7 SCC

comes 1o deliver her baby in any hospital, held, it is the responsibility of the
administration of the hospital to protect the newborn infant in all respects —
Nyava Sanhita, 2023 — Ss. 143 and 144 — UN Protocol 1o Prevent, Suppress
and Punish Trafficking in Persons, Especially Women and Children Art. 3
Supplementing the UN Convention against Transnational Organised Crime
Constitution ol India, Arts. 15(3), 21, 23, 24 and 39 (Para 94)
Suwriter fdevci v State of LU 2023 5CC Onlane AN 400 Caueliva Previ vo Stater of 1202, 2023
SCC OnLine AN 3393 Mafresh Rana v, Stote of UP 2023 5CC OnLine All 5394: Sungeeta
Ddeviove State of T, 2023 SCC Ouline Al 3432; Apuvadio Devi v, Stafe of ULB 2023
SCC Onllne AN 3309 freded erverrridedd
Report of the Special Rapporteur on the Sale of Children. Child Prostitution and Child
Pornography. LN Doc. ASTTRC3U55 (22-12-2016) Charlie Custer, "Kidnapped and
Sald o Inside the Dark World of Child Trafficking in China™, Fhe Ardfanrie (237 200130,
ieferied fo

Appueals allowed SK-I/72461/CR
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Ankit Khurana, Farban Khan, Ms Tarha Khan, Md. Shahid Anwar, Tor M/s. § &
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The Judgment of the Court was delivered by
J.B, PARDIWALA, J.— For the convenience of exposition, this judgment is
divided in the Tollowing parts:
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2, L.eave granted in all the special leave petitions. Since the issucs raised
in all the captioned appeals are identical, those were taken up lor hearing
analogously and are being disposed of by this connmon judgiment and order.

U Seerjerv v, Steete of (780, 2024 SCC Onlline 5C 3022
2 Senrtersh Seves v Ntete of 1222023 SCC Onlline all 3357



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.

Page 18 Tuesday, August 26, 2025

Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

PINKIL v, STATE QU ULb. (Pardivwala, 1) 331

3. These appeals arise fronn varous orders=- F- #4367 8 9 T 12131415,
1o, 171819 nassed by the High Court of Judicature at Allahabad releasing
13 accused persons on bail in connection with FIR No. 201/2023, FIR
No. 19372023, FIR No. 76/2023, T'IR No. 74/2023 and TIR No. 50/2023,
respectively, registered lor the offence punishable under Sections 363, 311 and
3I70(5) of the Penal Code, 1860 (for short =I1PC™).

4. These appeals have bheen liled by the victims ol the crime, more
particularly the kith and kin of the children who came to be tratticked, praying
for cancellation of bail granted by the High Court o the |3 dccused persons
relerred w above. Tn all these appeals Respondent 2 is the particular orginal
accused.

S. Although notice has been served to cach of the accused persons. yet
only three accused, namely, Santosh Sao, Jagveer Baranwal and Manish Jain
appearced betore this Courl for the purposc of opposing the plea lor cancellation
of buil. The others have thought it not to appear cither in person or through an
advocute, 1o opposc these appeals sceking cancellation of bail.

6. We take notice of the Tact that upon completion of investigation ol all the
three lirst inlonumation reports referred to above, charge-sheets came to be liled
in the Court of Special Chicef Judicial Magistrate, District Varanasi, Additional
Chicl Judicial Magistrate, Court No. 5, District Varanasi and Chicel Judicial
Magistrate, District Varanasi. respectively.

7. The criminal cases, as on date, are pending for commuittal to the Court of
Session. We also take notice of the fact that many of the accused persons, after
being released on hail, have absconded and their whereabouts are not known
Lo the police.

Semtoste Seior v, Steete of 1202, 2023 8CC Onlline All 5307
Newrfery Modowal v Steare of (202, 2024 8CC Onlline All 81340
Proveen Modamwal v Stete of TR 2024 5CC Onlline Al 8442
dergveer Bovonwal v State of U0, 2024 SCC Online All 8418
O Mohesh Renper v Stete af 082 2021 SCC Online All 8410

T Yushoda Devi Pandif v, Stode of U1 2024 5CC Onlline AllL 8451
B Mukeshs Pandit v, Mate of U0 2024 SCC Online All 8452
Sanrosh Gaptar v, State of U0 2024 5CC Onlline Al 8441

L Guicliver Deviov, Stete of TR, 2023 SCC Onlline All 3396

L Arnradhic Deviov, State of L0 2024 5CC Online All 84475

12 Sagveer Baramwal v SMate of TP 2024 5CC Online All 8433
I3 Merish deriin v, Stedde of £40 2024 SCC Onlline Al 83445

[ Nuwediod Ram v, Stee of U001, 2024 SCC Onlline All 8446

1S Kuldeep Rem v, State of U0, 2024 5CC Online All 84350

L6 Sarrtosh Cuplo v, Stete of £ 2020 SCC Onlline All 8155

1T Mesrish deriin v Stedde af G000 2020 8CC Onlline All 8138

I8 Serriosde Ciples v Stete of 1202, 2024 5CC Onlline All 84

19 Shivarn Gupter v Stede af 120702020 SCC Online All 8443
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AL Factnal backgrownd
8. Belore we proceed further, we must give a lair idea as regards the three
IFIRs.

() FIR No. 193/2023 (in Sanjay v. State of U.P, and Anr,)

9. The present case pertains Lo an inter-State child-trafficking racket which
prolits from Kidnapping, buying and sclling of minor children. especially those
children who come from an impaoverished background.

9.1. The appellunt, Sanjay is a rag picker residing in Varanasi. He was
sleeping on the pavement with his wite and four-year-old son, Rohit. On the
morning of 15-5-2023, they woke up to find that their son was missing. Initially,
the police repaort indicated that the complaint filed by the appellant was one off
a missing child, however, [urther investigation revealed that the case was one
of child-trafTicking as detailed in the Memo of Recovery in FIR No. 193/2023
as follows:

“Today on 21-5-2023. [, Inspector-in-Charge, Ramakant Dube with my
companion 81 Prakash Singh, ST Prabhakar Singh, ST Shivam Shrivastav.
Constable Mrityunjay Prasad, Constable Shivnand in Government Jeep No.
Ul 65 AG 0882 with Driver Constable Mahender Patel. departed from
police station for prevention ol crime. night patrolling in search of wanted
crimminals. were present at the Kamachha crossing. That we received an
information via an intormer that the video regarding child kidnapping
which was wviral on social media, a person involved in kidnapping of
the suid child is heading towards garbage place on the way ol Nawab
Ganj and could be caught if innoediate action is tuken. Believing this
infonnation, informed the fellow ollicials about this and atter proper scarch
ol cach other, reached the garbage place along with the informer and hid
oursclves behind garbage place and started waiting lor the arrival of that
nian. Afler some tme, a person was seen coming from Ujala Hospital
side. The informer pointed towards this man sayving that he is the man
who has stolen the child and went away [rom there. We police officials
were wialling for that person to come closer. On coming more closer.
we caught him immediately using all the necessary lorce. The caught
person after being scarched and enguired about his name and address stated
his name as Santosh Gupta. son of ‘Tulsi Gupta, resident of Sinduriya
Pokhari Shivdaspur, Police Station Manduadih, age 42 vears. When he
was scarched. then a Samsung keypad Mobile No. 9260964142, 1ML
3571L1608922T7517/357 117099227515 was found from right pockel of his
pants and two notes of 50-50 rupees cach were found from lett pocket of
his pants. On strict interrogation he stated that we have a gang. We steal
stnall children and sell them in Rajasthan, Bihar, Tharkhand o childless
couples with the help ol our agents for two lakhs to ten Tukhs and the amount
received is equally distributed among us. On 14-5-2023 night at about
Jo’clock T and my accomplice Vinay Kunar Mishra, son ol late Rajesh
Kumar Mishra. resident of Sinduriva Pokhari, Police Station Manduadih,
Vuranasi stole a d-year-old child sleeping in with a husband-wite oo the
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road near Ram Chander Shukla crossing, took hin in an Ertiga car Vehicle
No. UP 65 ER 5183 and kept him with iy acconiplice Sikha Modanwal,
wile of Sanjay Modanwal, resident of Sinduriva, Shivdaspur, Muanduadih
Varanasi. We sell the with the help of agents who are already connected
with us. [ have sent the Ertiga car Vehicle No. UP 65 ER 5183 (o Rajasthan
to sell the child. T have removed the vest of the child whom we stole from
Ram Chandra Shukla crossing and has kept it at my house and kept him
with Shikha making him wear other clothes. Then we kept the child with
our companions Mahesh Rana. resident of District Kodarma, JTharkhand,
Yashoda Devio wite ol Mukesh Pandit, resident ol District Hazaribagh,
Jharkhand, Sunita Devi, wile of Mahesh Rana, District Giridih, Jharkhand
and Mukesh Pandit, who help me 1o steal and sell the children and my
son Shivam CGupta used (o be with us in stealing and selling the children.
I'ew davs ago, we stole a small girl from Chowkaghat, a boy from under
Alopibugh Overbridge, a boy and a girl from near Vindhyuachal Station
and a small boy {from Nadesar and a small girl from Nagwa Lanka and
sold them with help of my acconplices, Two children out of these were
sold to Muanish Jain, Paras, Ghanshyain and Jagbir Baranwal at Jaipur. Rest
ol the children have been sold 10 Sunita Devi, Yashoda Pandit, Mahesh
Rana, resident ol Kodernma, Mukesh Mandit and Mahesh Rana, residents ol
Giridih. T'ean get the vest of child, who was stolen by us from Ram Chander
Shukla crossing, recovered from my home. Therealter with the hope of
recovery of the clothes of kidnapped child. we woent o the house of the
accused with the police toree. The accused going ahead gave a dusty white-
coloured vest near the cupboard, on the neck and arm of which, a black
band was available and he stated it 1o be the vest of the same child whom
they stole on 14-5-2023. In the meantime, the complainant along with his
wife arrived there and afler looking al the vest, stated that this vest belongs
1o my son Rohit. He was wedring this same vest when he was stolen. The
abovementioned vest was taken into police custody and kept with mobile in
a plustic hox and scaled and the currency notes recovered while scarching
were kept in an envelope and scaled, The accused was inlormed about his
act as a crime under Scctions 363, 311 1PC and he was taken into police
custody at 4 o’clock. The orders and directions of the Supreme Court and
National Human Rights Commissions were strictly obeyed during arrest
and recovery. The memo was prepared on directions ol e the Inspector
in the light of torch and streetlight by ST Shivam Shrivastay, Arrest nieio
was prepared on spot. The information ol wrest of the accused was given
to his Tather-in-law Gopal Shah. Memo is being read over and signatures
are being obtained from all concerned. A copy of memo is being given to
the accused.™

9.2, There are in all 14 accused persons who have been charge-shected

in connection with FIR No. 193/2023 registered with PS Bhelupur, Varanasi
relerred 10 above. Oul ol the 14 accused persons, the bail ol 5 accused persons

have alrcady been cancelled by this Court.
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9.3. The charge-sheet came to be filed against the accused persons on
17-7-2023 for the offence punishable under Sections 363, 311, 370(5) IPC.
However, the charges are yet to be [ramed on account ol the persistent failure
on part of the accused persons o appear belore the trial court concerned.

94, The High Court had granted bail to several accused persons,
namely, Suanita Devi, Gudiva Devi, Manish Jain, Mahesh Rana s/0 Ramlal
Rana. Sangeeta Devi, Anuwradha Devi oand  Santosh Sao. vide orders
dated 12-12-20232" 4-10-202321, 21-11-202322, 8-11-20233 [5-12-2023,
15-12-2023, 9-11-20237°, respectively, which were challenged before this
Court vide SLPs (Crly Nos, 1041-1047 ol 2024, Subscquewmtly, vide order
dated 24-9-2024", this Court was pleased to set aside the orders granting bail
to the accused persons in SLPs (Crly Nos, 1041, 1042, 1044, 1045 and 1046
ol 2024, respectively, with the direction to the accused persons o surrender
forthwith. The special leave petition bearing SLIP (Crl) No. 1043 of 2024 (R-2
Manish Jain) and eriminal appeal bearing Crl. AL No. 4002 o1 2024 arising out of
SLP (Crly No. 1047 of 2024 (R-2 Santosh Sao) are before us tor consideralion.
Since the accused persons in SLPs (Crl) Nos. 1041, 1042, 1044, 1045 and
1040 of 2024, respectively. failed o surrender and no action was taken by the
police in lurtherance (o the atoresaid order. a miscellancous application bearing
No. 309 of 2025 came to be filed seeking appropriate directions to the State
Police machinery to file a status report. [t was only alter this Court directed the
respondent State 1o lile an alfidavit indicating the steps taken 1o comply with
the aloresaid order, that the necessary action was taken to grrest the gecused
persons. ‘They were arrested alter more than five months fron the passing of
the order, 1t is pertinent to mention that the accused persouns lailed (o surrender
despite non-bailuble warrants (for short *“NBW?™) being issucd against them
front the Court of the CIM, Varanasi. As per the status report tiled by the State.
five accusced persous, namely, Sunita Devi, Gudiva Devi, Mahesh Rana s/o
Ramlal Rana, Sangeeta Devi and Anuradha Devi have been arrested.

(i)Y FIR No. 50/2023 (in Samsher Singh v. State of U.F. and Anr.)

10. The present case also pertains to the inter-State child-trallicking rucket
which is alleped to have been run by the sume accused persons against whomn
FIR No. 193/2023 was registered at PS Bhelupur, Varanasi. During the police
investipation of FIR No. 193/2023, the present FIR No. 50/2023 canie ino the
light.

10.1. The appellant, Swnsher Singh is a labourer who makes his living
while taking shelter on the strecets under Andhrapul Bridgpe in Varanasi.
On 28-3-2023, his onc-year-old daughter, Mohini. was kidnapped and upon

Suaitan Devi v State of LU 2023 5CC Onlline All 5400
Craedives Deviv, Steeter of £000 2023 5CC Onlline AllL 5393
Merisit Jaine v, State of U020 2023 5CC Onlline All 5398
Merfiesh Rorer v State o TR 2023 5CC Onlline All 5394
Seangeete Deviov, Steete of 1202 2023 5CC Onlline All 3432
Anwtraediies Peviov, Stede af 202023 8CC Onlline Al 5530w
Seennfeosh Saw v Sterder af 0 2023 SCC Onlline Al 53u5
Semaferv v Stente af 082 2024 5CC Online SC 5022
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realising the same, the appellant and his wile started scarching for their child
frantically but were unable (o locate her Desperate and withh no leads, the
appellant filed a police complaint on 29-3-2023 at PS Chetgpanj. Varanasi.

10.2. There are 7 accused persons who have been charge-sheeted in FIR
No. 50/2023 registered at PS Chetganj, Varanasi. OQut of the 7 accused persons,
the bail orders passed by the High Court of 3 accused persons are under
challenge before us.

10.3. The charpe-sheet came o he filed against the accused persons
on 16-9-2023 for the offence punishable under Sections 363, 311 and 370
IPC. Thercafter, supplementary charge-sheets dated 19-3-2024, 5-0-2024 and
12-8-2024, respectively, came 1o be filed under Sections 363, 311 and 370 TPC,
respectively. However, the charges are vel tao be framed on account of non-
appearance of the accused persons before the court concerned.

10.4. It is only after the intervention of this Court that the child was traced
and found on 20-3-2025 frown the custody ol accused Anil Prasad Baranwal,
rfo Krishna Nagar, Kolkata, West Bengal.

(fil) FIR No, 204/2023 (in Pinki v, State of U.P. and Anr.)

11, The present case also pertains to the inter-State child-tratficking racket
which is run by the same accused persons against whom FIR No. 193/2023
wius registered at PS Bhelupur, Varanasi. During the police lnvestigation ol FIR
No. 193/2023, it was revealed that the present FIR No. 201/2023 had been
registerad at PS Cantl., Varanusi against the gung members of the same child-
traftficking racket. On 29-4-2023, St Pinki’s one-yvear-old child, Bahubali,
wis kidnapped from Nadesuar Cantt., Varanasi while the minor boy-child
wius sleeping beside the appellant (Sint Pinki), by the same members of the
orpanised inter-State child-tratficking ring. Upon discovering that her son went
missing at 2.30 a.m.. the appellant liled a police complaint the Tollowing
day at P§ Cantt., Varanasi, leading 1o the registeation of FIR No. 201/2023
dated 30-4-2023.

11,1, Initially, the police report indicated that the complaint filed by the
appellant was one of a missing children, however, lurther investigation revealed
that the case was one ol child-tratficking as detailed in the Moo ol Recovery

in IR No. 201/2023 as follows:

“loday on 2-6-2023, I 51 Saurabh Pandey along with my companion
ST Vaibhay Shukla, Constuble Anuj Kushvaha and Lady Constable Rubi
Singh, departed from Police Station Caatt., Connmissionerate Varanasi
on dated 29-5-2023 via (D 070 for investigation of present case and in
hope ol recovery of kidnapped child aud arrest of accused as per the
information provided by the accused arrested in FIR No. 193/23 under
Sections 363/177/37005) 1PC, namely, Shikha Gupta and Manish Kumar
Jain, ete. for scarching and clue, reached al Police Station Chandwara,
District Kodarma. Jharkhand on 30-5-2023 and with the help ol local police
were busy inattempt to recovery of child and arrest ol accused. then
from Police Station Cantt. Constable Prem Shankar Patel and 81 Anand
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Chaurasiya, Constable Suchin Singh, Constable Sumit Sahi Police Station
Bhelupur, Commissionerate Varanasi and 8T Ram Upadhyay, Constable
Ljaz Hussain Police Station Chetganj, Commissionerate Varanasi niet us
at Chandwara Highway in scarch ol Kidonapped children and in search
ol clue. At that ime [rom Prayapraj Police 81 Pavan Kumar Singh with
his companions SI Vikas Yadav with S§OG ST Dinesh Singh, Constable
Rakesh Dube. Constable Pivush Vajpevi. Driver Manoj Kumar Singh in
Vehicle No. UP 70 AG 2572, with tcam in scarch of child Shani Bind
related 1o TTR No. 76/23 under Scetion 303 TPC Police Station Daraganj.
Commissionerate Pravagraj, mel with us. There only, Inspector Madhay
lrom Mirzapur Poelice along with Head Constable Lal ji Yadav, Constable
Brij Kishore Sharma. SI Daya Shankar Ojha, Lady Constable Raksha
Yadav. Driver Constable Prabhu Narayan with Vehicle No. UP 32 BG 7504
in IR Na. 74/23 under Scction 363 1PC Police Station Vindhyachal.
District Mirzapur for scurching the kidnapped child Kgjal. met with us.,
We all police officials alter sharing the information about Kidnapped
children and arrest ol accused, with the help of Chanwuara Police, for
scirching of Kidnapped c¢hildren and arrest ot accused, were present
at highway, Then an infornuer came and told us that Anuradha Nurse.
you are searching lor, is present at highway in [ront of Global Nursing
Home for going somewhere, i you move immediately then she might
be caught. On believing this information, after joint planning, we all
police ofticials moved ahcead with informer. On highway only, signalling
towards a lady, the infoermer told that she is Anuradha Nurse whom vou
are scarching and then the informer went away from there. Then we police
ollicials went ahead towards that lady. That lady was cnquired about
her name and address with the help of Lady Constable Rubi Singh and
also was scarched. Then she stated her name as Anuradha Devi, wife
ol Yogender Singh, aged 37 years, resident of Village and Post Office
lL.upung, Pelice Station Katkam Sandi, District Hazaribagh. Jharkhand.
While scarching two android mobile were Tound Trom her left hand
(1) Oppo CP112269, IMLEI No, 862050055766871/562050055766881 and
(23 Samsung SM-GELOF, IMLEI No. 3538672081446014/358973081446012
were recovered. Inforuing about the abovementioned incident, questions
woere asked rom abovementioned Anuradha, then she told that T have
purchased many children through Madan Baranwal, Manish Jain, Japvir
Baranwal, Ghanshyam and Gudiva and sold ahead. Then I, the 81, asked
her about the child who was stolen from Nadesar Cantt. after showing
his picture in the mobile then she said that this one-year baby was sold
1o me by Jagvir in 2.5 Takhs rupees. I have sold this child further in 3.5
lakhs through Kuldeep Paswan, resident ot Markacho o his some known
one. After that the picture of the child stolen from Pravagraj was shown

10 Anuradha and she replied that she had sold this child 1o Santosh Sao of

Majhgawan and still the child is with him. Therealter Bhelupur Police and
ST Ram Upadbhyay asked her about the girl child stolen from Choukaghat,
Varanasi, then she said that about this girl, only Madan Baranwal can tell

e]
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yvou about this ¢hild who is the relative of Jagvir and Manish Jain. Aftter
that Mirzapur Police showed the picture of the girl child Kidnappaed from
their arca and enquired about her, then Anuradha said that Jagvir and Gudia
had sold a four-tfive year old child o her in 45 thousand rupees and she
sold her to Sangeeta. wile of Tulsi Rana, resident of Pogdanda working at
Health Sub-Centre. T was involved in the purchase and sale of many other
children. T ecan get recovered the children kept with Santosh and Sangecta
and can get Jagvir and Gudia arrested. Therealter, atter keeping Anuradha
under supervision, we reached the place 10ld by her at Manjhpawa at the
house of Santosh Sav where Anuradha signalled towards a person who
was carrying a child and told that this is the same child who was stolen
from Prayagraj. On this we police oflicials enquired about the child from
Santosh Sav through different questions. He stated his name as Santosh
Sav. son of Bihari Sav aged 37 years, resident of Manjhgawa. Post Office
Kuko, Palice Station Tilaiyva Dam, District Kodarmia, Jharkhand and when
he was asked about the child strictly then he stated that he purchased the
child for Rs 4 1akhs from that Anuradha who has come with yvou. Therealter
ST Pavan Kuntar Singh sent the photo of child o her parents and got the
child identified through video call from his father Vishno Bind where he
identified the child as his son Shani Nishad and the child also started
woeeping aller getting ecmotional while sceing his parents on video call.
Thereafter the child was taken in security by Constable Pivush Vajpeyi
and Santosh Sav was kept in supervision of Constable Rakesh, We police
officials moved ahead with all of them. Anuradha lfurther informed that
the baby of Vindhyachal is still with Sangeeta Devi. On believing her,
we departed for the village of Sangeeta Devi, namely, Pogdanda. Quiside
ol village only we saw a lady carrving a child in her lap. Signalling
towards her Anuradha told that she is Sangeeta and the same child, abownt
whom she was telling about. Thereafier, that lady was asked about her
name and address and about that child with the help of Lady Constable
Ruksha Yadav. She told that wy nawe is Sangeeta Devi, wile of Tulsi
Ruwm, age 34 vears, resident ol Village Pogdanda, Police Station Jainagar,
District Kodarma, A mobile from her left hand Samsung Galaxy MOIS,
IMEI 356148114500231/35614911450023%, Mobile No. 990593469 wus
recovered. On being enquired about the child, she stated that she had
purchased the child for Rs 35 thousand from the same Anuradha who
was with us and now T was going w scarching a customer lor selling the
child while vou caupht me. Therealter, the recovered child was handed
over in security ol Conslable Prem Shankar Patel and Sangeeta Sao was
handed over in the monitoring of Lady Constable Raksha Yadav and
departed in scarch for the house of Gudiva as per the information given
by Anuradha and alter informing Police Station Tilaiva. reached the house
of Gudiva at Gandhi School Road, Tilaiva, Kodarma where she was found
present. She was brought with Lady Constable Rubi Singh afterinforming
Police Station Tilaiva. we departed towards Police Station Chandwara. We
reached near Chandwara Police Station, a person was walking on the road,
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signalling towards whom Anuradha said that he is Jugvir about whom I wus
telling. Therealter that person was stopped by us and he was told about the
incident and inquired. Then that person was shocked on secing Anuradha,
Gudiva, Sungeeta and recovered children and accepted his mistake and
apologised for his mistake and told that my name is Jagvir Baranwal, son
ol Sahdeyv Modi. aped 41 veuars, resident of Village Mahugai, Post Office
and Police Station Chandwara, District Kodarma, Jharkhand. One of my
relatives is Manish Kumar Jain. resident of Jaipur, through him T came into
contact with a lady rom Banaras, namely, Shikha Gupta who with the help
ol her companions Vinay, Tannu and Santosh steal children and used to
give 1o me and | with the help of Gudiva and Anuradha sell them after
linding customers. Thereafier Jagvir Baranwal was scarched and rom his
right hand a Galaxy A 308, IMEINo. 3583771 1 144744/358578101 144742
Android was tfound. Then Gudiya, who was with us, apalogised stating that
she knew Muadun Baranwal, Jagvir Baranwal, Muanish Jain and Anuradha
for u long time and 1 help to scll children with help of them and I receive
commission for that. My name is Gudiva Devi, wile ol Sukal Dev Yadav.,
age 30 yvears, resident ol Gandhi School Road, Tilaiva, Kodarma. Sir, I also
have a keypad mobile, T am giving the same to vou. Whaen keypad mobile
wis seetl, it was ol blue-coloured NOKIA keyvpad mobile IMEI of which is
357749 105458963, Sautosh Sao who was present with us also recovered a
keypad mobile. When it was seen, it was lound black-coloured Itel Mobile,
the IMET of which is 357278443800326/357278443800334. The accused
present on spol Jagvir Baranwal and Santosh Sav abovementioned and
accused Anuradha Devi, Sangecta Devi and Gudiya Devi abovesaid were
1old about Scctions 303/311/370 (PC and taken into police custody at 1105
hrs. During the arrest and recovery of children, people were gathered there
who were told Tor witness but in fear of evil and good, they went away from
there. The orders and directions of the Supreme Court and Human Rights
Commissions were obeyed. Memo of recovery and arrest was prepared on
spot and was read over and signature arc being obtained and recovered
mobiles phones were scaled and stamuped. Information of arrest will be
eiven o the Lnnily members through proper channel, A copy ol memo for
accused is being given to Jagvir Baranwal with their conseat.™

11.2. There are ten accused persons who have been charge-sheeted in

conncction with FIR No. 20172023 registered at PS Cantt., Varanasi. Out of
the ten accused persons, the bail orders of three accused persons have been
cancelled by this Court in proceedings arising out of FIR No. 193/2023. The
legality and validity of the bail orders passed by the High Court as regards six
co-accused is now falling lor our consideration.

7-9-

11.3. The charge-sheet came to be filed against the accused persons on
20023 lor the ofTfence punishable under Scetions 363, 311 and 370(5) 1PC.

respectively. However, the charges are vet 1o be framed on account of non-
appearance ol the accused persans hefore the court concernad.
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12. The details of the committal court proceedings as reguards the

aforementioned three FIRs are as follows:

(6 FIR No. 19372023

Before Special CIM, Distriet Varanasi

Criminal Case No. 93745/2023

Cause title: Stefe v. Anuradha Devi & Ors.

Stage: T'or committal

NDOIH: 21-4-2025.

(i) FIR No. 3072023

Before Additional CIM, Court No. 3, District Varanasi
Criminal Case No. 113651/2023

Causc title: State vo Manish Jain & Ors,

Stage: For conmmittal

NDOI: [-4-2025

(7iiy FIR No. 20172023

Betore CIM. District Varanasi

Criminal Case No. 118963/2023

Cause title: State v. Keldeep Puaswean alioas Kuldeep Reom & s,
Stage: For committal

NDOH: 3-4-20257

B. Child trafficking

(i) Global context

13. The UN Convention on the Rights ol the Child, 1989 (CRC), recognises
the importance of Tamily and the hiportance for a child o grow in a Tamily
environment.”” It also casts a duty on the State 1o ensure that children should
not he separated [rom their parents against their will except when itis in the bast
interests ol the child. Adoption is considered an alternate care mechanism for
children who are unable o Tive with their parents due 1o various circumstances
and adoption is preferred over institutionalisation.

14, In 1993, the Hague Convention on Protection of Children and
Cooperation in Respect ol Inter-country Adopton¥ was introduced to have
a globul regulatory systemn o cnsure that adoptions tuke place through
a State-approved mechanisin and joter-country adoptions take pluce alter
exhausting adoption/placemient opportunitics domestically. The principle ol
“subsidiariny” is one of the puiding principles ol this Convention. The States
which have signed and ratified these Conventions have also framed domestic

27 Convention on the Rights of the Child, 20-11-14989 0 1577 UNTS 3. Articles 7 and 8.
28 Hague Convention on Protection of Children and Cooperation in Respect of Intercountry
Adoption, 29-5-1003 - 1870 LINTS 167
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regulations conlornuing o the international conventions and created institutions
to himplement the swe.

15, In the year 2000, there was a global acknowledgment of traflicking
in persons was taking diverse forms and hence, it was collectively decided
that studying and recognising the tratficking processes vis-i-vis the purpose
tor which such trafficking was being done, was important. This cnabled
recognising  a patliern uscd by tralfickers for dilferent cend results. In
“the Protocol 1o Prevent, Suppress and Punish Traflicking in Persons,
Especially Women and Children™ supplementing the UN Convention against
Transnational Organised Crime. “rrafficking”™ has been defined under Article 3
of the Protocol as [ollows:

"{a) lrafficking in persons” shall mean the recruitment, transportation,
transfer, harbouring or receipt of persons, by means of the threat or nse of
torce or other Torms ot coercion, of abduction, ol raud, of deception, of the
abusc of power or of a position ot viulnerability or of the giving or reeeiving
ol payments or benclits 1o achieve the consentl of a person having control over
another person, lor the purpose ol exploitation. Bxploitation shall include, al a
minimum, the exploitation ot the prostitution ot others or other forms of sexnal
cxploitation, forced labour or services, slavery or practices similar 1o slavery,
servitude or the removal of organs;

(£) The consent ol a victim of trafficking in persons o the intended
cxploitation sct lorth in sub-paragraph (@) of this article shall be irrelevant
where any of the mcans sct forth in sub-paragraph () have been used;

(¢) The recruitment, transportation, transfer, harbouring or receipt of
a child for the purpose of explottation shall be considered “traflicking in
persons” even il this does not volve any of the means set forth in sub-
paragraph (a) of this article:

(e Child™ shall mican any person under cighteen years of age.”

16. Over the years, demands for adoption ol children have inereased and
there is a signilicant waiting period for prospective parents to adopl. At any
given paintintime, there are parents waiting for at least 3-4 vears 1o adopt. Fyen
aller being processed and children heing matched, the necessary verificalion
processes also take a long time. Such long delays have created an increase in
the dewand for children who are declared legally 1it Lor adoptions, and has
caouscequenty attracted wrallicking ol children for the purposce of adoption.

17. In 2016, in her thematic report. the UN Special Rapporteur on
the sale of children, child prostitution and child pornography, documented
illegal adoptions and concluded that “adeptions resulfing from crimes such
as abduction and sale of and trafficking in children, fraud in ithe declaration
of adupiability, fulsification of official documents or coercion, and any (e
aCtivity or practice, such as lack of proper consent by biological perents,
improper financial guin by intermediarics and relaied corraplion, consiitule
iHegal adaoptions and must be pralibited, criminalised and sancifoned oy
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such” 2 The Report documents demand for children as a major cnabling
fuctor tor the critninal networks to engage in larpe-scale abduction and sale ol
children.

18, There is global recognition tor the duality of the crime committed
during the course of illegal adoption, namely, illegal adoption where the parent
has participated in the commercial transaction of transferring custody ol the
child or cases where the parent does not have any linancial gain but the adoption
itselt is illegal.

19, There are sporadic reports of cases of kKidnapping lor placing children
in adoption. A documentary lilmmaker has written about cases in Ching where
children went missing/were kidnapped and placed in adoptions in the United
States. ! There are various reports of Ukrainian ehildren being kidnapped and
placed in Russia and Guatemalan children kidnapped and placed in illegal
adoptions abroad.

(if) Child trafficking in India
20, Article 23 of the Constitution ol India recognises trallicking and
prohibits the same. Article 23 reads thus:

“23. Prohibition of traffic in human beings and forced labour. (1)
Traflic in human beings and begar and other similar forms of forced labour
are prohibited and any contravention ot this provision shall he an offence
punishable in accordance with law,

(2) Nothing in this article shall prevent the State from imposing
compulsory service for public purposes, and in imposing such service the State
shall not make any discrimination on grounds only of religion, race, casle or
class or any of then.”

21. The identification ol lorced labour, specifically in 1930 indicates that
at that tme, trafficking was confined o certain lorms. Trallicking in Persons
(Tfor short “TIP™) in India has taken diverse fonns and almost each ol them is
prevalent across the country. An overall analysis ol trafficking patterns across
States reiterates the prevalence of trafficking jo large nuibers with the nunber
ol cases sharply rising with time. Whal is of concern is the rapid spread of
the problem with previeously unknown luctors getting embedded in the web ol
trattickers. Changing trafticking patterns have brought along changes in the
traffickers, their modus operandi, their manipulation of the victims and their
uncerstanding of the limitations in the eriminal justice system. As the instances
shared hereinabove indicate. the traffickers are operating with impunity and
have deltly adapted to the advances in lechnology using it 1o their henelil.

22, lollowing the definition in the Protocol to Prevent, Suppress and
Punish Traflicking in Persons, Especially Woien and Children supplenienting
the UN Convention against Transnational Organised Crimme and after signing

20 Report of the Special Rapporteur on the Sale of Children. Child Prostitution and Child
Pornoaraphy. LLN. Doc, AVAIRCY3A5 (222122014,

30 Charlie Coster. “Kidnapped and Sold @ [nside the Dark World of Child Tratficking in China™. #fre
Arfereie (23272201030,
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and ratitying, the Indian Govermuoent adapted by way ol an amendment in
2013 o the Penal Code added Sections 370 and 370-A of the Penal Code.
Subscquently, the enactiment ol the new criminal laws essentially replicated the
sanie provisioos that were existing as Section 370 and 370-A [PCL respectively.,
into Sections 143 and 144 BNS, respectively.

23, Tratficking in persons now is more expansively delined. In addition
tor the conventional understanding of traflicking heing syvnonymous to sex
tralficking and forced labour. tralficking includes other forms as long as there
is “recruitment, transportation, transler. harbouring or receipt of person™ for
the purposes of exploitation using threat, using foree, forms of cocreion,
ahduction. Iraud, deceit, abuse of power or vulnerability or consideration Lo get
cansent. The delinition is inclusive in nature giving room for cmerging forms of’
cxploitation to be included as TH Conscequently, an exereise to understand the
cxpunse ol rallicking uceds o intrinsically exmnine the means ol the process
ot cngagenient without getting limited to the form.

24. In the present child kidnapping racket, the traffickers are well
neiworked through their smartphanes sharing  informuation,  photographs,
translerring woney, sharing locations, cte. Their operations. the relative casc
with which they arce able 1o operate and procure buyvers tor selling the children
outside their States indicate that they are aware ol the technology, they
recognise demand, and they recognise the need to operate as 4 network.

250 It is eritical to note the number of cases that were tracked in such a
shorl time span. This indicates that these kidnappings have been taking place
in large numbers on a regular basis and there is an argent need to consolidate
these cases and examine them 10 be able to identify patterns.

26. Child selling is not new 1o this country, There was a time when children
were heing sold as part of inter-country adoptions and this Court had passcd
detailed judgments acknowledging the same. This Court in Laksfini Kant
Pandey v, Union of Indic®! dealt with the issuc of malpractices and trafficking
in children in conucction with adoption of Indian children by forcigners and
its comuercialisation. This Court took note ol the fact that large amounts werce
being demanded by ill-equipped and sometines even undesirable organisations
or individuals canoutlaging trafficking and sale of children as inter-country
adoption. In order Lo protect the weltare of children, this Court, in consultation
with several social and child wellare institutions, laid oul a comprehensive
tramework ol normaltive and procedural sateguards tor regulating inter-country
adoption as protection against abuse, maltreatment or exploitation of children
and o secure them a healthy, decent family life, While formulating standards
and procedures, this Court relerenced various relevant laws and policies
including Articles 15¢3), 24, and 39 ol the Indian Constitution regarding child
wellare, and the principles embaodicd in the UN Declaration on the Rights of the
Child (1959). The delineated safcguards include, amongst several others, the
requircment that foreigners wishing 1o adopt he sponsored by relevant licensed
ageneies in their own country, that to adoption application {from a lorcigner

31 (198D 2800 24
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should be entertained directly by any adoption agency in India, that agencies
working on inter-country adoptions and licensed by the Government of India
must meet certain stipulated criteria and undertake specilic responsibilities
in ensuring the safety and well-being ol adopted children, and that all inter-
country adoption proceedings must be approved by the local courts.

27. Over the yvears, human trafficking has manifested into various Torms ol
exploitation and child wrafficking has increased. It has been documented that
children are being trafficked for:

(/) Sexual exploitlation;

(1) Foreed labour;

(/i7y Begging and petty crimes;
(/v Armed conflict;

(1) Child marriage: and

(vi) Hegal adoption.

28, Tlach of the above has Turther manifestations within itselfl. Traflicking
for forced eriminality is raising at alarming levels since tratfickers have realised
the protections ollered o children in the juvenile justice system in many
jurisdictions. A protcction mechanism for children is exploited as a safe haven
for committing heinous crimnes,

29, Following the judgment in Laksiuni Kant Pandex3in the vear 1990, the
Central Adoption Resource Authority (CARA)Y was set up by the Government
of India o regulate, monitor and promote adoption ot orphancd, abandoned
or surrendered children. Initially, CARA wus registerad as a society under
the Societies Registration Act, 1860, Over the yvears, CARA processes were
made an intrinsic part of the juvenile justice system. Through Section 68 of the
Juvenile Justice (Care and Protection ot Children) Act. 2015 (tor short “the J]
Act, 20157), CARA attained the status of a statutory body with the mandate
lo promote and reguliate adoptions, lacilitale inter-State adoptions, frame
regulations on adoption related matters and regulate inter-country adoptions.

30. The 11 Act, 2015 is a sccular Act which specifies in Section 38(1)
that any person irrespective of religion can adopt a child. Scetion 50(3) of the
Act states that nothing in this Act shall apply to adoptions under the Hindu
Adoption and Maintenunce Act (HAMA). As per Scection 56(4) of the 1) Act,
2015, all inter-country adoptions are done as per the provisions of the Act
and the Adoption Regulations [ramed by CARA. The calegories of children
available for adoption are scen rom a reading of Scction 38 of the 1] Act,
2015 as per which orphaned, abundoned and surrendered children who are
declured legally free for adoption by the Child welfare Committee can be
placed lor in-country and inter-country adoption. The ¢ligibility criteria for
prospective adoptive parents is presceribed under Section 57 and the procedure
for adoption by Indian prospective adoptive parents living in India is given in

3 fokshuni Kant Poadey v Union of ludio, (1981 2 5CC 244
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Section 38 of the JJ Act, 2015, respectively. Under Section 61 of the IT Act,
2015 before issuing an adoption order, the court is required to satisty itsel!
that there is no payment or agreement to pay or reward any consideration from
the prospective adoptive parents 1o the Specialised Adoption Agencey. except
towards the permiitted adoption fees or service charge or childeare corpus.

31. Due 1o the cheeks and balances provided in the statute and CARA
Regulations, adoption becomes g long-drawn process and there is a huge
waiting list for parents to adopt children, There are not cuough children who
are declured “legally free Tor adoption™ under the law. This sces to have led
o a demwand for children and trallickers taking advantuge of this demand.

32. Lakshmikant Pandey?! primarily dealt with cases where the biological
parents were coerced in diverse ways o part with their children and then those
children were given in adoption to prospective parents outside India. In the
present set of cases, a cognizable oftfence is made out at the outset with the
kidnapping of children., multiple transactions of the sale of children ultimately
handing over custody illegally.

(iii) Missing children and trafficking

33.In Buchpan Bacheo Andolan v, Urion of India?=, this Court dealt with
issucs regarding the manner in which a complaint about g missing child was
being handled by the Tocal police station. The Court heard the National Human
Rights Commission and the National Legal Scervices Authority and issucd
directions with a view 1o ensuring thal cases of missing children are presumed
to be taken as cases of abduction or trafficking unless the investigation shows
otherwise. Some of the key directions issued by this Court which are relevant
for the present case are: (SCC pp. 618-19, paras 2-3)

1. ...in case of complaint with regard to any missing children made in
4 police station, the same should be reduced into a first information report
and appropriate steps should he taken 1o see that follow-up investigation is
taken up immediately therealler.

2. ..oin case ol every missing child reported: there will be an initial
presumnption of cither abduction or trafficking, unless, in the investigation,
the same is proved otherwise, ...

whenever any complaint is filed before the police authorities

regarding a missing child, the same must be entertained under Section 154

Cr’CL However, even in respecl of complaints made otherwise with regard

to a child, which may come within the scope of Scction 155 CrPC.

upon making an entry in the book to be maintained for the purposes of

Scetion 155 CrPC, and after referring the information 10 the Magistrate

concerned, continue with the inguiry into the complaint. | ... |

3 Lokt Kent Peorcdey v, Eidoar of fudice, (19840 2 800 24
A2 (20016 8CCH16 - (2005 3 8CC (O 352



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.

Page 32 Tuesday, August 26, 2025

Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

PINKIL v, STATE QU ULb. (Pardivwala, 1)

345

34, Somectime in 2023, the National Human Rights Connnission (NHRC)
cntrusted the study  on human traflicking (o the Bharativa Institute of
Rescarch and Development (BIRD), New Delhi. The Report filed by BIRD

dated 12-4-2023 has recorded the following major findings ol the study:

“Preventive Measures, Profile of Victims and Their Lxpiofiation

1. NCRB data shows that during 2019, about 3.80 lakhs persons were
traced missing and out of them, ubout 2/3rd were fenales, Qut of totul
missing persons, a significant number ol persons could not be traced
out and remained missing. This shows that a large proportion of missing
persons particularly women were forced into sexual exploitation trade. The
Supreme Court while hearing a case in 2013 directed police that cases ol
missing children should be treated as abduction or trallicking until proven
otherwise. it is vel to become a reality.

2. Most of the tratticked respondents (80.7% ) were from economically
weaker sections le. BPL families (50.3%), AAY—Antvodayu Aunna
Yojuna (30.44% ) (PPoorest ol Poor) hailing [rom rural and senii-urban areus.

3. Friends/lovers/brokers/middlemen, strangers and migrant workers
recruiters/placement agents were the main persons who initiated victims
in trafficking: about 12% victims admitted that their family members are
already trafficked.

4. About 11% victim respondents were found minor at the time ol
trallicking and thus, they were acconpaniced by family membaers during the
course ol trafTicking. As per NCRB data for 2019 this comes 1o 44.04%:
(2914 victims were minor out of total 6616 rallicked victims). Promise
for paid work, to pay back or support parents were the main reasons for
trallicking in case ol minor al the time of traltficking.

5. Sexual exploitation, violence, beating, over work and deprivalion
ol sleep and food were some of the types of physical and sexual abuse/
violence experiecnced by trafficking victims and sex workers. About 58%
victims also experienced injuries during their tralficking.

6. Victim re-trallficking is a connmon occurrence, especially in socially
and cconomically disadvantaged arcas. As per Report of International
Organisation for Migration (IOM), one study [ound rates ol re-trallicking
in India to be 258 per cent among women trallicked for sexual exploitation;
of this figure. 8.4 per cent had heen mrafficked on three or more occasions.

7. There is an increase in the recruitment of vulnerable people for
ouline sexual exploitation by wrallickers. as well as a4 growing market for
child sexual abuse material and wechnology Tacilitated child sex tratlicking.

8. Many trafficked people (8% ) arc still unable to access governmental
help duce to administrative  hurdles  especially  victins hailing from
Bungladesh, Nepal and Myanmar, Ooe of the most difficult parts is
determining legal status/identity. Traflicked people are frequently refused
State services (c.g., medical, cmployment, social assistance, kindergurten,
cle.) as well as other advantages to which they should be entitled and which
are critical in the reintegration process.



SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.

Page 33

Tuesday, August 26, 2025

Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

346

SUPREME COURT CASES (2025) 7 SCC

9. A negligible proportion (10.8%) of law cnlorcenient agency
respondents and 7.6% programmie administrators adniitted that there has
been soe kind ol vulnerabilities survey in their States, it was reported
from Tamil Nadu followed by Assam and Karnataka.

10. Tt is reported that domestic work is offered o the majority of
tratficked victims or migrant workers, particularly females, by tratlickers/
placement agencies/migrant worker reeruiters, ele.

I'1. Domestic workers, caretakers, and those emploved in the sex and
entertainment industries are largely unprotected by labour laws. Iemale
migrants may be coerced into prostitution or the sale of sexual lavours in
order o survive or provide for their family, cspecially it they are toreed to
niigrate or are displaced. Sexual exploitation is a threat to migrant women.

12, The types of physical and psychological abuse human trafficking
victims experience have led to serious mental or cmotional health
conscquences, including feelings of severe guilty post-lravmatic stress
disorder, depression, anxicty, substance abusc (alcohol or narcotics), and
cating disorders. Victims of trufficking were in need of psychological
carc as part ol comprchensive medical treatiuent. Stress, depression,
sleeplessness, desperation, negative thinking. short-temper and violence
and lack ol obedience were some of the psychological impacts of huiman
trafficking.

13, Violent exploitation has cesulied in survivors developing a mistrust
ol carc-giving individuals and systems, which has severely hindered the
service delivery.

14, Prolonged physical and miental abuse has affected  vietim's
behaviour in negative wayvs, having an impact on both physical and
cmotional responses. Beeause trallicked persons experienced extreme
forms ol trauma over long periods ol time, their capacities both to
understand whalt has happened to them and to deseribe their experiences are
dircetly impaired as a result of such abuse. Victims found that it is difficult
1o make personal sensc ol the abusce they have experienced. much less tried
to explain it to the authorities of shelter home or counscllors.

15. Social withdrawal, poor commuunication skills, inubility 1o express
feelings, difliculty with adjustinent, lack of motivation and aggression,
sexual activeness, nightinares, inability to make lriendship and frightened
ol adults and strangers were some ol the behavioural impacts reported by
victims of human traflicking.

10, The level of awareness about schemes and programmes among
the trafticked victim respondents was reported very low as negligible
proportion of respondents were lound aware about a few schemes such
as Beti Bachao, Beti Padao. Swadhar Greh, Ujjawala, Child Line and
children™s homes. A negligible proportion ol respondents further reported
that they get benefits under Ujjawala, Swadhar, compensation for sexual
cxploitation and children howes schenue,
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17, Ouly 3.6% victinn  respondents  were  aware  about  the
Compensation Scheme for Women Victims/Survivors of Sexual Assault/
Other Crimes-2018 and only 2.60% respondents got benclitted  from
the Scheme. The Victim Compensation Scheme  established  under
Scction 357-A CrPC by National Legal Services Authority are not reaching
the trallicked victims. In the last seven vears, between 2012 and 2019,
across India, not even 100 vietims of human trafficking have been awarded
compensation. Qut ol otal 100 applications, only 30 survivors received
compensation amount. Tn 19 States. out of the total fund allocation of
Rs 544.53 crores lor victim compensation. only 12827 crores has been
utilised and 73 per cent ol the funds remain unutilised.

I8, About 1/3rd victim respondents reported that their fumily is
unwilling to accept them back. However, about 2/3rd vicuis were willing
1o join mainstream after exit of the ralficking. Slightly less than 1/3rd
victims further reported that they try o escape rom destination of
traflicking.

10, Less than 1/3rd sex workers reported that their families are willing
to accept thent back in their fumnilies, Similarly, majority of rescued victims
were Tound willing o join miainstream as against 1/73rd of sex workers
who were willing o join mainstreant at the exit ol wrafticking. More than
2/5th rescued victims attempted o escape from destination of trallicking
as against 6% ol sex workers who try (o escape [ronl the traflicking.

20. There are still a lot ol social customs/practices that inducts young
eirls into prostitution.

21. Myjority of the sex workers were from the age group ol 16 vears
and above at the time ol entry in sex prolession. However, more than 1/4th
respondents were less than 16 years of age.

22, 'There is no sound programme and scheme 1o prevent second
sencralion of prostitutions.

23, Psychological manipulation, threat of physical violence and
pleasure are some of the main habituation factors in sex prolession,

24. About 60% sex workers are willing 1o exit from the profession.
Most ol the respondaents reported that they do not want that their children
follow their mother’s profession. However, majority ol them reguire the
supporl such as livelihood and accommodalion, alternative livelihood and
safe and secure place to live in order to exit from the current profession.

25. A new fornn ol organised prostitution has emerged in recent years.
Crangs jovolved in organised prostitution are luring customers through
internet, text messages and mohile based applications, taking advantage
ol a loophole in the law which is silent on repulating the proliferation,
promaotion and advertisement ol prostitution on digital plattforms and
even through leallets/pamphlets. In the name of cross-gender massage
services, organised sexual services are being provided at night clubs,
massage parlours, spas, luxury hotels and resorts, moltels, dance bars,
private residences, huts and even vehicles, cle.
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26, Poverty and illiteracy have been identified as two primary causes
ol trullicking and primnary data siimply supports this theory as most ol the
parcuts of tratficked victitus are illiterate and were living in abject poverty.

27, About 60% parents of victim respondents said that family members
are the facilitators Tollowed by Triends/relatives (11.8%), contractors/
agents (5.9%) and placement agencies (2.9%). Surprisingly 23.5%
respondents reported that their children run away from home.

28. Most ol the (about 37%) parents reported that their children were
working as forced labour-domestic workers.

29. About 31% parents reported that their children were working
in harzardous industries, metallurgical industrics, coal, fertilisers, mining,
chemical and petrochemicals. cement and firecracker workshops. As per
Census of 2011, this lgure is 20.7%:.

30. There is aluack of national level campaign against human traflicking
and media is silent.

31. About 2/5th law cnforcement agency respondents reported that
the problemn of human trafficking is serious and this has been taken uas
prortly in their agency. Lven less than 1/3rd respondents viewed that
hutan trafficking is very scrious problem. It was found more pronouncing
in Tunil Nadu lollowed by Karnataka and West Bengal.

32. A negligible proportion of law enforcement agency respondents
(7.5%) admitled that placement agencies thal lacilitate migration are
registered with Taw enforcement agency. Tt was found more pronouncing
in Tamil Nadu followed by Karnataka and Maharashtra. Thus. most of the
respondents revealed that placement agencies are not registered with them.
Thus, there is possibility of exploitation of girls during their migration.

33. The main reasons for non-stoppable tralficking as per law
cuforcement agencies were recorded mainly poor cconowic conditions,
social customs, gender inequality, negligible penalties. domestic violence
and poor law cnlorcement. However, prosceuting oflicers reported that
poor cconoic conditions, poor law enforcenicnt. negligible penaltics.
corruption, social customs, gender inequalities and inadequate laws are
important reasons responsible for huan tratlicking.

34, Muyjority of stakeholders during FGDs inlornned that it is necessary
Lo identily appropriate points of intervention so that wigrants and tfuture
nligrants are warned about the dangers and repercussions ol human
trafficking and get jnlornuation that allows them to seek help it necessary.

35. Poverty, lack of means of livelihood, many girl children, lack of
cducation, child marriages. and domestic violence are some ot the magjor
trafficking vulnerabilitics. However, trafficking vulnerabilitics vary across
the stakcholders such as victims, law enforcement agencies and traffickers.

36. Poverty along with gender discrimination, domestic abusc/
violence, organised crime/poor Taw enforcement, social incequities and
cultural practices are some of the supply side factors ol hunan traflicking

g
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und cheap labour force, cheap domestic servants/imaids, demand for
woner’s sexual services and derived demand-prolit and revenue generated
by third parties including recruiters are some ol the demand side factors
responsible Tor human tralficking identilied in this rescarch.

37. Abuse of vulnerability/promise  and  offering  money/jobs,
allurement/be tunding/enticing with attractive offers, deception, (raad
making, lalse promises of marriage, physical lorce/use of foree and threats
were some of the modus operandi ol traffickers.

38, A negligible proportion of victims (5.3%). traltickers (0.0%).
parents ((0.7%) and client’s (4.8%) respondent were found aware ol
National Human Rights Commission. The awareness level was found
slightly signilicant among women and children victims followed by clicnts.
The main sources of information about NHRC were reported to be NGOs
followed by print media and clectronic meaedia.

39, About 36% ol respondents, who were aware about NHRC, were
partially awuare of role and lunctious of NIIRC. It was lTound more
pronouncing among the parcats followed by woimen and child victins, law
cnforcement agencices and clients. Slightly more than 1/3rd respondents
were [ound fully aware of role and functions of NIIRC. It was found
more pronouncing antong the Public Prosecuwtors followed by progranune
administrators. About 1/3rd clients and more than 1/4th service providers
were not aware at all about the roles and [unctions of NHRC.

40. Insufficient and inadequate laws. poor enforcement. ineftective
penalties, minimal chances of prosccution, the relatively low  risks
involved. corruption and complacency. poor visibility and less debale on
the issue. the lack of political will ol the Governmenls to implement
policics and to provide adequate services tor victims—all has plaved
nmportant role in perpetuating tradlicking.

41. It has been also expressed by all stakeholders that people who takes
up the cudgels against trafficking are in minuscule. [t becomes difficult
1o cambat because everyone (traflicking camp) is unified. The proliting
families are also reluctant to talk.™

35. The Report thereatter talks about law enforcement, trallickers and

exploiters. The same reads thus:

“Leow Enforcement, Traffickers and Exploiters

1. AHTUs in India are special police units, devoted w tackle human
trallicking. Following MIA Advisory (July 2020), a recent report of’ 16
States and UTs suggest that 225 AHTUs existed only on paper, and only
27 per cent ol the AHTUs were operational. Most of the AHTUs are
designated AHTUs burdened with a lot of other Taw enforceniont activities.
The Anti-Human TralTicking Units (AHTUs) are not tully operative and
dedicated 1o human traflicking and in many districts of India. AHTUs have
not been established so far.
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2. Anti-Human Trafficking Units (ANTUsY are currently  under-
resourced as well as undertrained. AT Us are not Tfully aware about various
legislations and sections dealing with hunian trafficking.

3. According to the protocol. rescue eams should include: an ofticial
from the Department of Labour, representatives of the CWCs, a local non-
protit, a doctor, and a temale police officer or volunteer. These individuals
must receive training on relevant laws, their individual responsibilities,
and trauma prevention strategics. However, rescarch participants reported
that. in reality, tecams are ollen oo small 1o cope with the numbers of
children needing rescue. Police officers. doctors, and female witnesses only
sporadically take part. Key informant data suggoests this overrcliance leads
to ad hoc and under-resourced raids directed by inexperienced or poorly
supported workers, a situation that can and does inllict additional trauma
on vulucrable children.

4. The rescue protocol states that details of the rescue and the identities
ol rescuced children must remain strictly confidential, and should not be
disclosed 1o outside partics, including the media. Yot privacy breaches
concerning occurrences and information leaks before, during and after
raids are frequent.

3. Sarvice provider respoadents stated that eiployers are often alerted
Lo flupending raids, and that unsuccesstul rescue operations can inereasc
the risk ol employers retaliating against children.

0. Most of the government official stated thal rescue team members
dircctly solicit media involvement so “the public could understand that this
lype of activity is a crime and punishable offence™. Publicity generates
risks of retaliation against rescued children, increased social stigma and
difficulty in reintegration. Morcover, widespread sensationalised media
coverage ol raids plays an important role in simplifying the complex
underlying social and cconomic problems that perpetuate this problem.,

7. Key informant interviews held with police officers. CGiovernment
Railway Police ((GRP) and Railway Protection Force (RPFE) and other
stakecholders—Child Weltfare Committee members, NGO representatives,
and vendors in railway stations, reveal that most cases of trafficking are not
registered or reported which is the major reason lor the declining trend in
reported cases ol trafficking. 1t is reported that memo/GD entry s made
by GRP/RPIE and children are handed over to Child Wellare Commiities in
niost cases. Some of them are left without any enguiry/record.

8. The terms “human traflicking™ and “migration™ are being used
interchangeably, resulting in the denial of Tabour rights. It is crucial
10 understand the ditference between “tratticking™., “sex work™ and
“migration™.

9. Human tralficking incidents arc underreported as a result, the
complainant is compelled to tile a complaint through court order, while the
ollending police ollicers walk lree, There are cases ol refusal by police w
lile a complaint on the basis of jurisdiction/arca. despite the fact that any
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police station can file a complaint and the investigation can be moved to
the appropriate police station.

10. There are several reasons for non-registration of cases. It varies
from case to case. The police olficials are not much aware of Section 370
IPC. Tt is ¢clearly provided in Explanation 2 to the scetion that the consent ol
the vietim is immaterial in determination of the offence ol tratficking, most
ol the police olficers do nol accept it In Vinod v. State of Gujarai?3, the
High Court held that a customer al a brothel comes within the purview ol
Scction 370 1PC because (rallicking also includes prostitution, the reason
being that it is one type of exploitation.

I'1. The police are burdened with so many responsibilities as there
are vacancies in police stations. Hence, they are reluctant as they cannot
investigate the entire chain which crosses over three to four States.
No coordination mechanism is available between source and destinglion
States. Liven it victims are rescued and sent back to their home, there is no
rechabilitation package under IPC which would resalt in lecaving the victims
unprotected. There will be also problem in filing charge-sheet, wrial and
other proceedings for which the victilms will not ¢ither coordinate or turn
hostile. Corruption, pressure from superiors/politicians and lack of review
mechanis foree the oflicers in non-reporting ol incidents. Morcover, the
child protection mechanisis are very weak and they are not properly
enguiring the victims and Tollowing the procedures. They do not have any
power or authority (o inlluence the police officers.

12.The major challenges being faced by agency in encountering with
investigation of cases frequently reported ol lack of victim cooperation/
victim distressed. community ignorance and lack of identity as victims do
not identily themselves as a victim. However, other important challenges
were reported to be language/cultural barriers, lack ol adequale resources,
victims do not identify themselves as victims, lack ol suppaort with victim
support providers, lack of adequate training and knowledge as well as luck
ol procedures and ¢lear jurisdiction.

13. NGOs and service providers reported that most ol the AHTU or
police relied on NGOs (o report victitns (o the police Tor action. In some
cases, poor inter-State coordination impeded victims™ ability to obtain
services and participate incivil and eriminal cases upon return to their home
States. The Qdisha Labour Department took steps (o improve inter-State
coordination on labour trafficking cases by establishing help desks, located
in the capital cities of Telangana and Andhra Pradesh, as well as in Delhi,
10 identify trallicking vietims [rom Odisha.

14, International Justice Mission (IIM) and other NGOs reported that
some ollicials in Uttar Pradesh, Tamil Nadu., Telangana and Karnataka
treated bonded labour cases as labour exploitation, which meant victims
were nol identificd as bonded labour victims, did not reccive “release
certificates™, and were not eligible for government compensation or

33 207 8SCC Online Guj 16
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services. In the Bonded Labour System (Abolition) Act, the definition of
accused restricted o the principal cimplover and leaves traftickers out of
the ambit of proscoeution.

15. Labour Department ollicials do nol register FIR in most of the
cases as mandated under Taw as there is conlusion and disagreement about
who has this responsibility. The resulting consensus is that emplovers are
“rarely” or “never” arrested and unlikely to be convicted. Olficial figures
for 2015 show that nationwide only 35 cases of child traflicking for any
purpose 1.09% resulted in convictions out of 5,026 under investigation.

16. Most of the wratfickers during interaction told that they are also
invelved in drug peddling but they were always arrested on grounds of
human tralficking rather than tor drug peddling as they get hail easily in
trafficking cases. Justice 8.K. Panigrahi of Odisha High Court has heavily
commanted on this issue as reported in Times of India, 2-7-2020. Drug
trafficking is linked to many torms of trallicking including diverse fTorms of
labour tralficking in agriculture. begging and diverse forms of hard physical
labour.

17. Associations with tratfickers with pan India network ol tratfickers
and smugglers is the basic reason for about hall ol the respondents
for getting involved in flesh trade, whereas more than one-third (37%)
respondents have reported that carlier they were sex workers/broker/
pimps. aboul 8% have reported that carlier they were brothel owners. 2%
respondents were practising their inherited business.

18. Most of the traffickers (79.0%: ) reported that they trallic the victims
on promise of money/jobs and they directly contacet to the family/victims
through their placement agencies. Placement agencies are playing 4 myjor
role in tratticking minor girls as well as children for the purpose ot labour.
sex slavery and forced warriages.

19. The traffickers have changed their modus operandi with the
changes in law and socicty. In most ol the cases the trafficker is known
1o the victim who convinces the victim and her/his family and further sell
them over to placement agent.

20. For objecting the work given by placement agencies, the victinms
are tortured, thrashed and beaten up badly, many tites these victin girls
report sexual violence and assault by the placement agents and even by
their employers. The girls are kept conlined in the placement agencies till
the time they are sold further. These placement agencies keep on changing
their addresses, name and contact delails to escape trom law.

21, Most of the (raffickers (984%:) reported that relatives/family
members, neighbour/friends and other middlemen are playing eritical role
in making women and children more vulnerable 1o join trafficking.

22, Big profit and lack of alternative livelihood for trafficker are the
main reasons for continuity act of human trafficking.

23, Witness turning hostile, protection of victims and  witness.
court adjournment and victims pleading guilty were some of the major
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difficultics being faced by law enlorcement agencies in working with cases
ol hwuan tratticking.

24. The phenomenon of flying sex workers is increasing day by day
and has been atiributed the reason behind Hourishing of brothels.

25. More than 2/5th brothel keepers reported that police raids thrice
and above in a wonth o the brothels. The main reasons for police raids
were reported 1o be checking ol minor girls, law and order problems and
for ollicial figures. More than 1/4th brothel keepers reported that police
raids the brothel when monthly quota is nol given to them. About 1/4th
respondents reported that they are often involved in contact with police.
About 30% respondents reported that police are also involved in racket of
rrallicking.

26. Only 7.9% clients reporled that they were ever harassed by police
und those who were harassed 4.8%: clients reported that they were harassed
vccasionally whercas 3.2% reported that were rarely harassed. Clicuts
those who were harassed by police were asked what was the action taken
by police when cucountered. 6.3% clicnts reported that police extracted
money front them and 1.6% reported that they were verbally abused.

27. Lasy bail for trallickers, intimidation and huniiliation of victims,
and baseless segregation of survivors/accused following rescue operalion
from brothels during complaint filing are the major gaps in the enforcement
mechanism to combat human trafficking.

28. Most of the law enforcemient agency respondents admitted that
the officials of their units/department have received training on the issues
of human traflicking. However. a large proportion ol respondents in
Karnataka, Uttar Pradesh and Tamil Nadu revealed that officers have not
received such training.

29, Most (84.49:) of the law enforcement agency respondents reported
that less than half aof the officers in their departments have received training
an the issues of human tratficking. In-service, induction, orientation and
redresher training were organised on the issues of human rafficking.

30. Most of the law enlorcement apency respondents (91.4%) revealed
that they Tearn the subject of human tratticking as regular law enforcemant
activities while about half of the respondents admitied that they learn such
knowledge from training. conlerence and workshops. Thus, about 2/3rd
respondents revealed that their knowledge about legislations on human
rrallicking is at average level.

31. Majority of the law enlorcement agency respondents (64.5%)
reported that Sections 7 and & are most commonly used seetions of ITPA.
However, about 38.1% respondents revealed that Seetions 3 and 4 are most
commaonly used scctions ol ITPA.

32. Thereis alack of integrated information system aboul the traflicked
person and the tratfickers/brothel owners/operators.
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33, Police involvement in perpetuating the practice ol trallicking is
reported by traftickers, NGrOs as well as brothel keepers. Raid and rescuc
citforts have often resulted in police harassinent, detention and abuse of
wonten and minor girls as reported by victims rescued from the brothels of
Pune and Mumhai. Although rescue efforts provide an imnportant neans of
cscape for wormmen and minor girls in C8 and a pathway 1o support services.,
when implemented poorly without sutfticient police training and adeqguate
insight about the commercial sex network, it has become traumatising tor
women and minor girls.

34, 1t is reported that law enforcement authorities. Tor example, the
police Torce themselves, have a lmited understanding of the prevalence of
trafficking of women and mwinor girls tor CS1. and tend to be uninformed
dabout their respousibilities under the I'TPA wowards traflicking., This
constitutes yet another challenge in the prevention of trallicking of women
and minor girls.

35. The clause under Scetion 18 I'TPAL which allows for the closure of
brothels and the eviction ol olfenders, has been applicd sparingly. We have
discovered a slew of brothels operatng bencath the radar ol local cops in
D¢lhi, Mumbai, Punc, Nasik, Kolkata, and others,”™

36. The Report has also talked about proscceution of offenders:

“1. Conviction rate in crimes against women and children tor the
past three vears has been low., The conviclion rate in cases ol crimes
like rape. cruelty by hushand or his relatives, violation of the Protection
ol Women Irom Domestic Violence Act, human trafficking, violalion
ol cyber crimes/the Information ‘Technology Act and the Protection of
Children Irom Sexual Ofences Act, have been amongst the lowest. [t has
been informed by the State Government ol Uttar Pradesh that they are
conducting prosccution drives to improve the conviction rate in crimes
against woren and children.

2. According 1o NCRB data, conviction rate under human traflicking
was recorded 42.4 per centin 2017 which declined to 31.9 per centin 2018
and further reduced 1o 20 per cent in 2019, BIRD s primary data indicates
that 20.8% prosccuted persons were convicted, The main reasons for low
conviction rate as per Public Prosceutors were recorded witnesses turning
hostile (44.8%), poor evidence (20.7% ). lengthy court procedure (13.8% ),
inappropriate charge-sheet (10.3%) and casy bail 1o trallickers (10.3%:).
However, reasons [or low conviction rate vary across the selected States.”

3. Material evidence, medical examination ol victims, suspects and
documents and witness evidence are some ol the major technigques being
used ininvestigation of erimes related 1o trafficking. However, technigques
ol investigation ol crimes vary aeross the States. The State law enforcement
agencies reported that forensics plavs a critical role in the successtul
investigation, prosecution and conviction.
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4. NGOs have reported that police rarely make the informuant NGO
witness of the recovery memao or charge-sheet, therefore most traffickers
and brothel owners are able to evade legal capture.

5. Most ol the rescued victims (36%) have reported that the statement
of the complainant/victims is changed or ignored during the investigation,
and it is not videographed as required by law. Tiven if is videotaped, they
are not sent 1o the court with the charge-sheet.,

6. Inappropriate charge-sheet, witness turn hostile, poor evidences and
lack of victim or witness protection are some ol the loopholes in law
entorcement mechanism for low rate of proscecution.

7. Service providers, NGOs, parents, programme administrators and
Public Prosccutors have reported that at different levels of Government,
a lack of comprehensive responsibility for wrongdoing and corruption
persisted, contributing to widespread impunity.

8. During IFGDs with the service providers, NGOy, parcnts, progranig
administrators and Public Prosceutors it was deliberated that the survivors/
families are forced o become hostile and refuse to testify in the trial court
due to social pressure, threats, intimidation, bribes, police collaboration,
protracted trials, cross-cases, and a lack of laith in the criminal justice
svstem. among other things.

9. About 1/4th Public Prosceuting Officers reported that present laws
are able to address the issues of human trafficking adequately. It has been
noted that law enforcement officials do not take any action against accused
persons who provide falsified documents in order to obtain bail. Protectlion
of victims and witness, adequate rehabilitation facilities Tor victim, victin's
access o legal aid. long-teem crime control policy and victim’™s rights are
some of the ignored arcas in existing laws.

10. Most of the Public Prosceuting Officers (79.3%) admitted that
existing laws permit them to use of specialised evidence-gathering
lechniques in course. It was found more pronouncing in Jharkhand,
Karnataka, West Bengal, Maharashira, Assain and Uttar Pradesh, Wilness
turning hostile, protection of victim and witness and victim pleading guilty
are some of the major difficulties being Taced in working with cases ol
human tratlicking.

I'1. It has been noted that law enforcement officials do not take any
action against accused persons who provide falsified documents in order
10 obtain bail.

12. Mujority of the Public Prosecuting Officers (69.6%) reported that
less than 253% officers have received training on the issues ol human
traflicking. Trainings were mainly organised by Department ol Justice,
service providers and independent trainers. Aboul 79% respondents
reported that ofticers have received training on the issues ol human
rrafficking. Tt was found more pronouncing in Karnataka followed by
Wwest Bengal, Uttar Pradesh and Jharkhand. However, about halt ol
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the respondents in Tamil Nadu and 1/3rd respondents in Assaim and
Maharashtra revealed that officers have not received such training.

13, Approximate only hall ol the Proscceuting Officers have received
training on the issucs of trathicking and prosecution of oftenders and those
who received the training majority of the respondents (82.0% ) revealed that
training on the issues ol human trafficking has not been etfective.

14, There are major coordination gaps/lacks among NGOs inside
States, across States, and across borders, as well as other stakeholders.™

37.On the subject ol elleetive law enforcement and prosecution, the Report
states thus:

1L law enforcement olficials should treat cases of issing children
as abducdon or trafficking until proven otherwise as per direction of the
Supreme Court in 2013 and scarch for these people in every possible
location. When children disappear, law  enforcement agencies should
start the missing person’™s process, look into what happened, disscminate
information. and conduct investigations, collaborating with other apencies
as needed.

2. About 31 per cent parcnt respondents reported that their children
were working in hazardous industries—uctallurgical industrics, coal.
fertilisers, mining, chemical and petrocheniicals, coment and firecracker
workshops., We reconimend that provisions ol the Juveunile Justice (Care
and Protection) of Children Act, 2000: and the Child Labour (Prohibition
and Regulation) Act, 1986: should be implemented in letter and sprits.
Violators should be punished. Regular check of hazardous industries/units
must be carried out by the Labour Inspectors.

3. The idea of community policing needs (o be made more widely
known in order tor people and non-governmental organisations 1o gel
invalved in policing to stop and combat the traflicking of women and
children.

4. Anti-Human Trafficking Units (AIITUs) are currently  under-
resourced as well as undertrained. There is an urgent need lor additional
capacity building ol AIHTUs and providing them adequate tfunds and
infrastructure because “the police lack the means o undertake a thorough
investigation it the person is traftficked from another State™.

3. To address the issuce and protect the rights of victimms and
survivors, comprehensive legislation is required duc to the underreporting
ol human tralficking instances and gaps in other laws. For law enforceiment
organisations, there is a need for an extensive training and capacity-
building programme on the topic ol human tratticking. It should be
made mandatory lor AHTU or the police 1o reporl every case of human
tratlicking.

0. We advise the police to use the lollowing strategies to win the trust
ol victims: Assuring victims that they are not the subject of an inquiry.

Victims deserve to be treated with respect and decency. mploy a translator
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if the victis speuk different languages, ensuring that the victim's identity
and privacy are protected by taking all necessary precuautions: keep the
accused fur cnough away [row the victitus 1o be sale, Check to see il
Scotion 228-A IPC and Section 21 ol the 1T Act are being tollowed: inform
the vietims of the investigation’s development: keep in mind that the vietim
takes all of their belongings with them. Do not take olfence i trauniatised
victims behave inappropriately or reluse to interact. Avoid, among other
things, using derogatory language or making humiliating gestures or body
language. Police officers may be able 1o overcome these challenges using
their knowledge, skilful communication abilitics, and information because
itis also a question of counselling and persuasion.

7. According to Public Prosccutors, the primary causes for the low
conviction rate include witnesses becowming hostile, inadequate evidence, a
long court process, an iimproper charge-sheet, and casy bail for traffickars.
The problem ol insullicient evidence and improper charge-sheet could be
addressed by conducting thorough investigations into human trallicking
instances. Because most witnesses and victins become hostile during
prosecution, more ciphasis should be placed on gathering niaterial
evidence, medical examination ol victims, suspects, digital videography ol
investigations and statements of victims and documents supplemented by
forensic evidences tor filling a charge-sheet instead of a statement under
Scction 1ol CrPCL as this will almast certainly increase the chances of
olfenders heing convicted.

8. A qualified and experienced investigative agency, such as the
National Investigation Agcency (NIA), which has been mandated to look
into inter-State and international tratficking erimes. is urgently required
for the proper investigation of human trafficking cases. We support the
full capacity building of law enlorcement and prosccuting organisations,
inchuling providing them with state-of-the-art methods and tools for
abtaining information and forensic evidence, as well as wilness and victim
protection, which may lead (o a more severe conviction.

9. Recruitinent agencies. docunient forgers, brokers, brothel owners,
debt collectors, managers and owners ol ciployvinent agencies, corrupt
immigration officials, consular stall, cwbassy stall, law  entorcement
officers. horder guards who accept bribes in exchange for passports, visas,
and safe transit, and all others who are involved by their acts ol oniission
and commuission that result in exploitation should be dealt harshly under
Law.

10. In order to safeguard some victims of human traflicking,
proscceutors should set up child-friendly courts, as is done in Telangana and
West Bengal. Most of the time, courts should enmiploy videoconlerencing
1o hear testimony from victims who have been reintegrated or repatriated.
Since it is cssential for convicting trattickers and criminals, victim and
witness protection should be carctully considered. Because of poor witness
protection and the drawn-out legal process, muany victims were reluctant to
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take part in rials against their ratfickers. As o result, it should be ensured
that cases are routinely reviewed by superior authorities.

11, To combat human trafficking, all States and Union Territories
should cstablish an Anti-Human Traflicking Burean at the State Capital
level, as well as independent, non-designated Anti-Human Tratlicking
Units (AHTUs) at every disteict lTevel, and use of Women Help Desks to
monitor investigations at every police station hy a senior officer at State
level. Dedicated AHTUs are urgently needed because some AHTUSs lacked
defined mandates, were not completely focused on human trallicking.
and often received requests for assistance months later. limiting the
cllectiveness of investigations. In a few cases, police allegedly Ireed alleged
sex traffickers on band right away, allowing them to focus on other crimes.
Trallicking investigadons dre lengthy and complex, and we belicve that
having full-tme resources devoted 1o these investigations are essential
for success. These officials also underscore the need o provide and usc
undercover assets and to establish and nurture informants and witnessas.

120 Ministry of Home Aftairs should collaborate with the Ministry
ol Ruilways, The Railway Bourd should be asked 1o enlist the help of
the Railway Protection Foree (RPE) and the Government Railway Police
(GRP) to combat humun trallicking at railway stations. They should
instruct GRP and RPIF officials to remain watchtul and alert when dealing
with such instances and mandatorily report each and every case ol huiman
trafficking.

13. Brothels ought 1o be shut down right away. A thorough action
plan needs 1o be created lor this project. Prostitutes and commercial sex
workers need to be rehabilitated into other fields in order to improve their
livelihoods. The relationship between police and owners of brothels makes
things worse. This nexus has 10 be broken up as soon as feasible.

14, Tt is advised that rescue teams strictly [ollow rescue protocols and
include o representative from the Department of Labour, representatives
from the CWCs, a local non-prolit, a doctor, and a female police officer
or volunteer. Almost every stakcholder reported that police do not follow
standard rescue protocol.

15. Enlorcing the law in relation 1o applicable Acts like CLPrRA, BLS A,
IPTA, JJA, and IPC involves notonly police but also muany other authoritios
invalved in the crilninal justice systent, such as Exccutive Magistrates.
Luabour Officials, CWC wctbers, and in-charges of Homes. In order o
strengthen the State’s investigation and prosecution apparatus in this area.
the State Government should create a tirnne-bound action plan.

16. The development of all stakeholders™ capacities and a regular
programme of gender sensitisation are absolulely necessary.

17. A first information report should be filed in every instance ol child
labour, the case should be thoroughly investigated, and the ottenders should
be punished, As aresult, there Is an urgent need to train and seositise Labour
Departuent workers on the aforcinentioned issuc,
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18. The luck of an interpreter who is [luent in the relevant local
languages makes it ditlicult to care for children who have been traflicked
from different States. As a result, professional interpraeters are required
in such situations. At the district level, a database of competent language
interpreters should he kept and shared with law enlorcement agencies,
service providers, and the courts.

19, CWUCs must be established in cach district as soon as possible,
according to available guidelines. and multiple appointment practices
should be strictly prohibited o climinate potential conflicts ol interest.
CWCs should include those who work in the lields ol Taw, medicine, and
psychology.

20. It is found that almost all CWCs are working in inadequate sittings,
some of which are scriously inadequate. To deal with this. three differen
sorts of sitting venue styles are utilised by several CWUs across the nation.
There are further unique sittings available. including rotating and parallel
sittings. Itach., however, olfers a unique sct of benefits and drawbacks. A
mixed sitting configuration ol CWC is advisaed as neceded.

21. The Act and the Rules do not currently provide any procedures
for case wanagement during hearings. While sonie CWCs successiully
handle proceedings and financial flow, others seem to he struggling and
using ineffective/inappropriate approaches. The necessury authorities must
create a llawless attendance syslem, such as Aadhar enabled biometric
alttendance. to prevent prolonged absenteeism [ron CWC meetings because
it interferes with the evaluation of children™s rights.

22. Strong action against human traftickers should be taken., including
criminal penalties and the Irceving of their bank accounts. The unlawful
asscts amassced by traffickers and other parties as a result of exploiting
tralficked victimys should be seized and forleited.

Human trafficking, parcticularly ol minors, is a kind of modern-day
slavery that necessitates a holistic, multi-sectoral strategy 10 address
the problem’™s complicated dimensions. Law cannol be the exclusive
device Tor dealing with challenging social and economic issucs. Criven
the infancy of services to trafficked people, monitoring and evaluation
studics should be a part ol any assistunce programmnic, both govermnental
und private. Anti-traflficking legislation must be enforced properly, which
necessitates educating individuals about the laws in place so that these
rights arc respected and upheld in practice. There are provisions for victim
confidentiality, in cammera wial (Section 327 CrPC), and compensation
(Scction 337 CrPC) in the existing laws. These provisions should be
applied in relevant circumstances to protect victims” rights. In dealing with
instances, the National Human Righis Commission has a larger role Lo play,
and it must make recommendations and adopt remedial actions.™
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C. Role of each of the accused persons

38. We shall now give a fair idea as regards the role of cach of the accused
persons and other details as to how they came to be released on bail by the High
Court. The details of the accused persons arc as follows:

SL.INO.

IPPARTICULARS

f.

[tem 12

ESLI-’ fCrL ) D-No, 5042072024 230 days” delay in liling.
E/".r'rn.(;c’d: Santash Sao

ERote of accirsed: Santosh Sao is a resident of Tharkhand who was involved
fin the illepal purchase of a kidnapped minor boy-child named Sunny
ENishad, who is a victim in connected case bearing TIR No. 76/2023
Erugislurud in PS Duaragang, Prayagraj, UL He hought the boy ¢hild from
fco-acensed Japveer Baranwal and Anuradha Devi for Rs 4 lakhs. During
Ep()licc investigation, the hoy-child was found in his possession.

EI"H{ registered:. FIR No. 19372023, 'S Bhelupur, Varanasi; FIR
{No. 20172023, PS Cantt., Varanasi and FIR No. 76/2023, PS Daragauj, §

i Pravagraj.

§ Consideration by High Court while gramiing bail: :
' He has not been nmned io the FIR. Nane was disclosed by co-accosed
PANuradha Desi in police custody.

' Yictim recovered Mom co-accused Nandlal Ram.

e Similarly situated co-accused in terms af role; Gudiya Devi has heen
Epranted bail.

- e has been in custody Tor & months.

[ Conditions of bail granied by High Conrf:
P Appear an the date lixed by the trial conart;
i* Nat tamper with the prosceution evidence; and

| 9]

Po Not pressurise the prosceution witnesses.
: Item 12.1

E_S‘L[’ (Ol ) N, 392 of 20250 No delay in Nling.
E/".('('H.s'{’d: Sanjay Modanwal

ER(JF@ of accused: Sanjuy Modanwal, along with his wife, Shikha Devid
falias Shikha Modaowal (co-accused), plaved 4 key role in acquiring §
Elrai'l'ic.kcd children. Adter kidnapping these children, they would circulate
Hheir photos among the other members ol their trafficking racket. Onee
ELhcy identificd a potential customer, they would scll the trafficked child
ELO a middleman within the ganyg, lacilitating the further sale of the victim,

LR regisiered FIR No.o 1932023, S Bhelupor, Varanasi and FIR §
iNo. 74/2023, PS Vindhyachal, Mirzapur.
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Flonsideradion by Hieh Cowrt while granting bail
: i & X &

* lle has not been named in the FIR, Name was disclosed by co-accused i
Munish luin in police custody. i

i Victimm recovered was not recovered from his possession, :
1o Similarly sitnated co-accused in terms ol role; Santosh Gupta alias

Santosh Modanwal has been pranted hail.
= No criminal antecedents.

e e has been in custody for 1 vear 2 months.

Conditions of hail granted by High Court:

= Appear on cach and every date fixed by the trial court;

ie Not tlamper with the prosecution evidence; and
fe Not pressurisce the prosecution witnesses.

Iems 12.2 and 12,17

No. 76/2023, PS Daraganj, Prayagraj.

g(--‘”i‘I-*’f"(!'t‘.’f'f.m'(m by High Cowrt white granimg bail:
in FIR No. [93/2023;

ESL;" (CFE ) New 59 of 2025 ged SEP (Ol ) B-Noo 5G517/2024: Nil and
112 days” delay in filing, i

fAccused: Shivam Guplta alins Praveen Modanwal

ER(H'(.’ of accused: shivam Gupta s also a resident of Varanasi, who along
Pwith his accomplices, trafficked ininor children. He, along with bis father,
iSantosh Gupta and others, kidnapped multiple children from various
Hlocations, including Chowka Gate, Allahabad, and Mirzapur, hetween |
IMarch and April 2023, After the kidnappings, he helped transport the |
gchildl'cn 1o Shikha Devi, whe facilitated their sale. He participated in the
fkidnapping of the iminor children, most of whom were sold to bayers in |
EJh arkhand, aften for sums hetween Ry 40,000 and Rs 1,500,000 ;

FIR registered: IR No. 193/2023, PS DBhelupur,  Varanasi; FIRE
No. 20172023, P8 Cantt., Varanasi; FIR No. 50/2023, P8 Chetgan, §
Varanasi; FIR No. 742023, PS Viodhyachal, Mirzapur and TIR

+ He has not been named in the FIR. Name was disclosed by co-accused
i police custody.

= Co-accused Manish Jain has been granted hail,

= lle has been in custody for | vear 2 months.

iln IR No. [93720125: !
;“C..'ms.s‘ idering the entive fucts and circumsiances of the case, submissions
fof learned counsel for the pariies, natwre of evidence and alt aftending
Hacts and circimsiances of the case, without expressing any opinion on
Larervits of the case [ 7 H

é(.‘()r.fdiﬂ'nr:.s' aof Dail granied vy High Conrt

{In FIR No. 103/2(23:

' Not tamper with the prosecution evidence;

P Not pressurise the prosecution witnesses; and,

‘ Appear on cach and every date fixed by the trial court.
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iIn IR No. 50/2023:

fe Not tamper with the prosecution evidence;

fe Notinfluence Ay wilness;

' Appear hefore the trind court on the date fxed unless personal presence
s exempted; and

' Not dircctly or indircctly make any inducement, threat or promise o
fany persan acquainted with the facts of the case so as to dissuade hin
Ei'r‘()m disclosing such facts to the Court to any police officer or tamper §
Pwith the evidence.

lHems 123 and 12,10

éS!.P (O ) D-Noo 4939772024 and SLP (Crl ) D-Noo 50423/2024: 161

Edi.l_\_-"fi and 169 days™ delay in filing.
FAccused: Tupveer Baranwal

ERm’c ef accnsed. Tagveer Baranwal 15 @ resident of Tharkhand, He was
factively involved in purchasing Kidnapped children from his accomplices i
fal low prices and resclling them for significantly higher amounts. Jagveer,
Ewho worked as a nurse alonpside Anuradha Devi, leveraged his position |
ito facilitate these illegal transactions. The police even recovered a
Elrai'l'ic.kcd child directly froan his possession as he and his accomplices
bwere preparing 1o sell the child in another connected case ar child
frrafficking.

E;’"H\’ regisiered, IR No.o 19372023, PSS Bhelupur, Varanosi; FIR
;.\I()_ 2001/20023, PS Cantt., Varanasi, FIR No. 74/2023, PS Vindhyachal, i
EMirzapur and FIR No. 76/2023, PS Daraganj, Pravagraj. :

§Consideration by High Court wehile graming bail:
o FIR No, 193/2023;

i« He has not been naned io the FIR. Naine was disclosed by co-accused
Ez'\numc.ﬂ'm Devi in police custody.
Eo Shmidlarly situated co-acensed in tens of role; co-accused Manish Jain &
fhas heen granted bail. :
' He has been o custody Tor 8 months.

flo FIR No. 201/2023:

* No material on record with repard W ampering ol cyvidence or
Hntimidation of withess. :
v Pendency ol several criminal cases against the accused itsell no basis
Hor refusal of bail., :
= N evidence with regard to criminal antecedents.
* Bail is a rule, jail is an exception.

Conditions of bail grarnied by High Couet:

In TFIR No. 193/2023:

De ot tamper with the proseeution evidence;

- ot pressurise the prosecntion witnesses; and

i= Appear on each and every date fixed by the trial conrt.

Ho IR No. 201/2023;
fo Not tamper with the evidence during trial;
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ie Not pressurise/intimidate the prosecution witnesses: i
te Appear on cach and every date lixed by the trial court, unless personal
presence is exempted;
i¢ Shallmake bimscell available for interrogation by a police officer as and
fwhen required; H
= Nolcommit an offence similar 1o the offence of which he is accused, or
fsuspected, of the commission of which he is suspected,
= Not directly or indircctly make any inducement, threat or promise 1o
any person acquainted with the facts of the case so as 1o dissuade him
ifrom disclosing such faers to the court or 1o any police otficer or tamper §
fwith the evidence: H
= Not leave India without the previous permission ol the court; anc
« [n the event, he changes residental address, he shall infonn the court
fconcerned dhout new residential address in writing. H
5. : Item 12.5

SE O ) 1-Ne, L9600/2024: 202 days’ delay in filiog,

Aceused: Yashoda Devi Pandit

ER(H'(.’ ol accused: Yashoda Devi Pandit, along with her hushandi
fMukesh Pandit, purchased the petitioner, Sanjay’s nioor son, Rohit |
Ei'm' Rs 2,060,000 from co-accused Jagveer Baranwal, Anuradha, ;-mdg
§Shikh;3 Devi. The police raided her home in Tarzaribagh, JTharkhand, and
irccovered the child, whom she had named Anup Pandit. !

EF;’R regisiered: FIR No. 103/2023, P8 Bhelupur, Varanasi and F[RE
INo. 742023, PS Vindhyachal, Mirzapur. !

FConsideration by High Court white granting beil: :
;“(,'rm.\'idr.'r."fr_g the fucts and circmsiances of the cose, perusing the record
fand also considering the nature of allegations, arsuments advanced by
EH’?(‘ learned connsel for the parties and keeping In mind that co-accised
Shas already been released on hail by this Court and without expressing |
fany opirion on the mertt of the case [ [ i

Corditiems of Dail gronted by Hielt Conrl:

¢ lile an undertaking 1o the effect that applicant shall not seck any
adjournment on the dates fixed for evidence when the wilnesses are
ipresent in court. In case ol default of this condition, it shall be open for
fthe treial court o treat it as abuse of liberty of bail and pass orders in
accordance with law,

= Remain present hefore the trial court on each date lixed, eilher
persanally or through hisfher counsel. Tn case al his absence, withoul
sulficient causc, the trial court may proceed against applicant under §
PSection 229-A TP, :

io In casce, the applicant inisuses the liberty of bail during trial and in order §

fta secure presence of the applicant, proclamation under Section 82 CrPC
is issued and the applicant fails 10 appear hefore the court on the date
Hixed in such proclamation, then, the trial court shall initiate proceedings
sapainst the applicant, o accordance with law, under Section 174-A TPC;
fand i
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* Remain present, in person, before the trial court on the dates fixed for: (4)
\‘JPL ning of the case, (73 raming of charpe and (é¢) recording of \mh,mml
funder Section 313 CrPC. 1 in the opinion of the trial court absence of the
pplicant is deliberate or without sufficient cause, then it shall be open to
ithe trial court ta treat such default as abuse of liberty of bail and procece
E;Jg:]insl the applicant in accordance with law.

o,

Item 12.5

SH” (el ) D-No. 4966392024 161 days” delay in filing.
E/\(:('H.\'ffd: Mukesh Pandit

{Role af the Accused: Mukesh Tandit, along with his wite Yashoda Dewi,
urchased the petitioner Sanjay’ s minor son, Rohit for Rs 2600 Uk] :
Hrom co-accused Jupveer Baranwal, Aouradha, and Shikha Devio He was
Hinvolved in negotiating and fnalising the deal Tor the tralticked child.
iThe police later recovered the child from their home in Haxa]'ihalgh,é
Thd[]\hd[]d

I"h‘\’ registered: FIR No. 1932023, IPS Bhelupur, Varanasi and FIR
No. 74/2023, PS Vindhyachal, Mirzapur,

Consideration by High Court weliile granting boil.

“Considering the facis and cirecumstances of (e case, pernsing the record
Land afso considering the naliwre of allegations, arguments advanced by
the learned connsel for the parties and keepiing 0 mind that co-aceused
hary already Deen released on Dhail by this Court and witheot expressing
any opinion on the merit of the case {7 :

F Conditions of hait granied by High Court:

' File an undertaking w the effect that applicant shall not seek any
fadjourntment on the dates fixed for evidence when the witnesses are
Ppresent in court. In case of default of this condition, it shall he open for
Il][_ trial court 1o treat it as abuse of liberly of bail and pass orders in
taccordance with law,

: Remain preseot before the trial court oo each date fixed. Litllu':
tpersonally or through his/her counsel. In case ol his absence, wuhoul

ulficient cause, the trial court may proceed against applicant unde
(Scection 229-A TP,

P In case, the applicant misuses the liberty of bail during trial and in orde
o secure presence of the applicant, proclamation under Section 82 CrlPC
Hiy issued and the applicant fails o appear before the court on the date
ifixed in such proclamation, then, the trial court shall initiate proceedings
aainst the applicant, in accordance with law, under Section 174-A TP, §
fand

fe Remain present, in person, before the trial court on the dates fixed for: (7)
E(npurlirlg ol the case, () Traning of charpe and (0 recording of statement
funder Section 313 CrPCL T in the opinion of the trial court absence af the §
: pplicant is deliberate or without sutticient cause, then itshall be open for ¢
ithe trial court to treat such default as abuse of Tiherty of bail and proceed
Eagalinsl the applicant in accordance with law.
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[tems 12.7,12.14 and 12.16

SEP ¢ Crl ) P-Na, 4964372024, SLP (el ) D-Noo 504552024 and SLP

(CrL Y D-Na, 305 16/2024: 67 days, 85 days and 38 davs™ delay in filing, |

respeclively.

PAceased: Santosh Gupta alias Santosh Modanwal

iRole of the Accused: Santash Gupta s a resident of Varanasi, Uttar
Pradesh. Along with his co-accused, Vinay Mishra and Shivam Gupta

{his soni, Samtosh Gupta was respousible [or trallicking vulnerable |
children fronn different regions, particularly from Allahabad. After
trafficking the children, they were kept in the custody of Shikha Devi
and Sanjay Modanwal, hefore heing sold to customers. He played a key |

$Consideration by High Court while graniing baif:

iln TIR No. 193/2023: i
§“Cws.s‘idfu'ing the facts and circamsiances of the case, submissions made
SOy fearned counsel for the paities, the evidence on record, peading trial i
fand considering the complicity of acciused, severity of punistiment, at this |
Ssicge, RO expressing any opinion on the merits of the case [ [ :

:In TIR No. 201/2025: :
ie He has not been named in the FIR. Name was disclosed by co-accused
g.latgvccr Buranwal in police custody. i
o Victim was not recovered Trom his POssession. :
i« Qut of four cases of eriminal history, one hail order has been appended.
fo Similarly situated co-nccused in terms of role; Nandlal Ram has been
fpranted bail. :

iln IR No. 50/2023: :
itConsidering the facts and circumstatices of the case and siubmissions i
fmade by learned counsel for the applicans and learned AGA, without
Ee_\'].-ws‘.s‘mg ey apinion or tite merits of the case | f7 :

i Conditions af bl granted by High Conrs:

fe Non tamper with the prosecution evidence; and H
' Remain present, in person, belore the trial court on the dates fixed Tor: ()
fopening of the case, (/) framing ol charge and (7] recording of statement §
funder Section 313 CrPCL TN in the opinion ol the trial court absence of the
fapplicant is deliberate or withont sufficient canse, then itshall be open for §
ithe rial court o treat such default as abuse of liberty of bail and proceed |
fapainst the applicant in accordance with law. i

iIn FIR No. 201/2023: :
fo Attend and cooperate the trial proceedings pending belore the court
fconcerned on the dates fixed after release. :

frole in acquiring the kidnapped children at low prices and selling them at
thigher prices with the help of accomplices ke Mantsh Tain and Shikhe. §

LFIR registered: TIR No. 193/2023, PS DBhelupur, Varanasi; FIR
INo. 20172023, PS Cantt., Varanasi; FIR No. 5072023, PS Chetpanj, §
Pvuranasi; FIR No. 742023, PS Vindhyachal, Mirzapur and IR
2\'0. 762023, PS Daraganj, Prayagry].
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- Nottamper with the witnesses,
- Notindulge 1n any illepal activities during the bail peried.

iln IR No, 30/2023:

be Nat tamper with the evidence during the trial.
Natinfluence any witness, i
Appear hefore the trial court on the date fixed, unless personal presence
s exempted; and
io Not dircctly or indirectly mnake any inducement, threat or promise to
fany person acquainted with the facts of the case so as to dissnade him i
rom disclosing such lacts 1o the court o any police arficer or tampe

fwith the evidence.
: Item 12,8

E_S‘LP (CFL) D-No, SO418/2024: 236 duys” delay in [ling.

iAccnsed: Gudiva Devi

ERote of the Accused: Gudiya Devi is a resident of Tharkhand who plaved a
Psignificant rele in trafficking minor children. Her primary responsibilits
s identifying potential customers for the trafficked children and receiving
Ea comnmtission lor aiding the trafficking process. She was lrequently
finvolved in multiple transactions, including selling children brought by
Faccused persons, namely, Shikha Devi, Vinay Mishra, Japveer Baranwal, §
Anuradha Devi, Santosh Gupta and Shivam Gupta. Gudiya helped in
clling the tralficked children for amounts ranging from Ry 40,000 w i
FRs 3,500,000 and mare.

EF;’R regisiered: FIR Nao 193/2023, PS Bhelupur, Varanasi and FIRE
ENo  201/2023, PS Cantl, Varanasi. :

Consideration by Hieh Court while granting Dail,
fa No material evidence regarding tmnpering of evidence or intiinidating
Em' witness in previows erimtinal cases;
Pe Pendency of several eriminal cases agninst an accused may itsell cannot
b a basis Tor refusal of bail;

fo o evidenoee with regard 1o crimminal antecedents;,
' Bail is a rule, jail is an exception.

Conditions of bait granted by High Court:

- Nottamper with the evidence during the trial;

fe Not pressurisefintimidate the prosecution witness;

= Appear before the (rial court on the date fixed, unless personal
presence is exempted andfor the applicant shall make hersell availahle
Horinterropation by a palice officer as and when required, i
' Not commit an offence similar to the offence of which she is accused
tor suspected, of the commmission of which she is suspected; H
e Not dircetly or indirectly mnake any induceinent, threat or prinise to
ny person acequainted with the facts of the case 50 as 1o dissuade hcr;
{rom disclosing such facts to the court or 1o any police afficer or tamper §
fwith the evidence: :
' Mot leave Tndia without the previous perntuission ol the couort; and,
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e In the event, the applicant changes residential address, the applicant |

ishall inform the court concerned ahout new residential address in writing, |
: Item 12.9 :

5.5'1_1’ (Crij D-No. 30422/2024: 182 days” delay in filing.
Accused: Anuradha Devi

Role of the Accased: Anuradha Devi, a nurse at a primary health centre in
Hazaribagh, Jharkhand, is the Kingpin ol the orpanised inter-State child-
tralficking racket. Tlsing her unrestricted access o vulnerable children, @
ishe orchestrated the kidnapping and trafficking ol minor children. With
§Ihc help of her associates, namely, Jogveer Baranwal, Muanish Jél‘il],;
fCudiva Devi, Shikha Devi, Vinay Mishra, Shivam Gupta and others, she
hought trafficked children at prices as low as Rs 20,000 and sold them §
at significantly higher rates, amounting 1o Rs 3,50,000. Her operation |
15 exlensive, involving nunerous traosactions where chilldren were
tralficked from various regions. Anuradha’s heioous role in exploiting i
and selling minor children is supported by the stalements of several co- |
accused. i

LFIR revistered: FIR No. 193/2023, PS Bhelupur, Varunasi; FIR
5_\'0_ 20172023, PS Cantt, Varanasi; TIR No. 742023, PS Vindhyachal,
iMirzapur and FIR No. 76/2023, PS Daroganj, Prayagraj. i

Conséderation by High Cowri white graniing bail: H
“Considering the foacts and circumstances of the case and sulmiisvions
made by fearned counsel for the applicant and learned AGA, withoui |
expressing any opinion on the merits of the case [ 7 ;

Pl ondinons of bail granted by Hielt Courl: i
ie Tile an undertaking 1o the cffect that applicant shall not seck any i
adjourmnent on the dates fixed for evidenee when the wimesses are

present in court. Tn case of defaull of this condition, it shall he open tor
ithe trial court o treat it as abuse of liberty of bail and pass orders in
faccordance with law,
* Rummain prosent before the trial court on cach date lixed, cither
personally or through hisfher counsel. 1o case ol his absence, without
isulficient causce, he trial court may proceed against applicant under
fSection 229-A 100C; i
feIn casce, the applicant misuses the liberty of bail during trial and in order |
o seeure presence ol the applicant, proclamation under Section 82 CrPC
{is insued and the applicant fails wy appear hefore the court on the date ;
fixed in such proclamation, then, the trial court shall initiate praceedings
fapainst the applicant, in accordance with law, under Section 174-A IPC
fand,
§° Remain present, in person, before the trial court on the dates fxed tor: (47

fopening ol the case, GO raming of charge and (7 recording of statement
funder Seetion 313 CrPCLIHin (he opinion of the trial court absence of the |
fapplicant is deliberate or withont sufficient cause, then it shall be open for
Elhc trial court w treat such default as abuse ol liherty of bail and proceed
Eilgilillil the applicant in accordance with law. !
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Items 12,11 and 12.15

ESI.P (Crl ) D-No. S0430/2024 and SLP (Crll) D-No. 50515/2024: 154-
idays and 04 days” delay in filing, respectively.

{Raofe of the Accnsed: Manish Jain, d resident ol Rajasthan, 1s o key plaver
tin the organised inter-State child-trafficking racket. He actively managed
fthe illegal operations, coordinating the sale and purchase ol rafticked §
fchildren acrass regions. He frequently worked with co-accnsed like Vinay
EMishra and Shikha Devi, trafficking minors and selling them at higher §
fprices. In March and April 2023, he sold multiple tratficked children for
Eam()urlls ranging from Rs 40,000 1o Rs 2,60,000. He was arrested by the
Epolicc in Varanasi while atremipting to sell a 4 vear-old boy child named
§Rohit, a trafficked victim child in FIR Na. 193/2023 (PS Bhelupur).

{ Conditions of bail eranted by Hieh Court
il IR No, 193/2023; i
' File an undertaking w the effect that applicant shall not seek ;m}-'é
fadjourntment on the dates Fixed Tor evidence when the witnesses are
E[JI'L?%‘LTIII i court, I case of default of this condition, it shall be open ['Ur;
ithe trial court 1o treat it as abuse of liberty of bail and pass orders in
faccordance with law, i
' Remain present before the trial court on cach date hixed, cither
Epcrsor]ally or throuph his/her counsel. In case ol his absence, without
Psifficient canse, the trial court may proceed apainst applicant uncder i
ESection 229-A IPC, :
- In case, the applicant misuses the Tikerty of hail during trial and in order
{to secure presence of the applicant, proclamation under Section 82 CrPC i
Hisissued and the applicant fuils to appear hefore the conrt on the date
ifixed in such proclamation, then, the trial court shall initiate proceedings i
iagainst the applican, in accordance with law, under Section 174-A IPC;
tand, i
fe Remain present, inperson, before the trial court on the dates fixed for: (4)
E(me]i[]g of the case, (7)) Mraming of charge and (i) recording of statement
funder Section 313 CrPC. Ifin the opinion of the trial court absence of the
Eapplicam is deliberate or without sutficient cause, then it shall be open for

EI"H{ registered. FIR No.o 19372023, 'S Bhelupur,  Varanasi; I"lRE
E_\Jo. 200/2023, PS Cantt., Yaranasi and FIR No. 30/2023, PS Chetganj,
f Varunasi. i

{ Consideration by {High Court while gramiing bail:
flo IR No, 193/2023%;

E"‘(.fs';f:.\‘f'.fff./rm_e the facts and ctrcumstances of the case and suboussions
bmade Dy learned connsel for ihe appticant and learned AGA, without }
fexpressing any opinfon on the merits of the case {7 i

H

fn IR No. 50/2023: :
i* No material on record with repard to tampering of cevidence ori
Eimimidmi(m of witness.

i= Pendency of several criminal cases apainst the accused itsell’ no basis
{for refusal of hail,

fa o evidence with regard 1o eritninal antecedents.

' Buail is a rule, jail is an exception.

H

e]
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the trial court to treat such default as abuse of liberty of bail and procecd |
against the applicant in accordance with law., i

fIn TR No. S0/2023:

= Not tamper with the prosccution evidence; and :
* Remain present, in person, before the trial court on the dates fixed for: (/)

fopening of the case, (70 framing of charge and (277) recording of statement |
funder Section 313 CrPC 1T in the opinion ol the trial court absence ol the

applicant is deliberate or without sulficient cause, then it shall be open for
the trial conrt to treat such defanlt as abuse of liberty of hail and proceed |

apainst the applicant in accordance with law.
£

. : Item 12.12

SLP(Cr ) -No, 5043520240 138 days” delay in filing.
P Refe of the Accused: Nandlal Rain is a resident of Kolkata, West Bengal
fwho purchased the trafficked one-yvear-old son of the petitioner, Ms Pinki §
{in FIR No. 201/2023. He purchased the victim boy child from his co-
accused, Anuradha Devi for Ry 3,530,000 lakhs, During the course of
ithe police investipation, the authorities tracked the bov Lo Nandlal's §
ipossession in Kolkata, where the child was eventually recovered. :
LEIR regfisiered. FIR No. 201/2023, PS Cantl., Varanasi.

Consideration by High Cowrt white granting bail:

= No evidence regarding the accused absconding, or probability of :
frepeating the sane offences, or intimidating the witnesses. i
fe No evidence reparding eriminal antecedents.

Conditions of bafl granted by High Conrs.

ie Not twnper with the evidence doring the trial;

fe Not pressurise/intimidate the prosecution witness; i
' Appear hefore the trial court on the date fixed, anless personal
gprcscrlcc is exempted and/or the applicant shall make herseli” available
Hor interrogation by a police officer as and when required; i
' Not commnit an offence sitnilar to the offence of which she 1s accused,
for suspected, of the commiission ol which she is suspected:
fe Not directly or indirectly make any inducement, threat or promise to i
Ezlrl}-' person acquainted with the facts of the case so as Lo dissuade her |
front disclosing such facts to the court or 1o any police officer or tamper §
with the evidence, i
¢ Not leave India without the previous permission ol the courts and i
e In the event, the applicant changes residential address, the applicant §
fxhall inform the court concerned abowt new residential address in writing. |

/2 Item 12.13

SEP(Cr ) -No, 5043372024 96 days” delay in filing.

fAccused: Kuldeep Paswan alios Kuldeep Ram

Role of the Acensed: Kuldeep Paswan is a resident of JTharkhand who
plaved a significant role in the trafficking of minor children, working :
closely with accomplices, namely, Gudiva Devi, Jagyeer Baranwal, and |

fAnuradha Devi. He was jnvolved o the buying and selling of tralficked |
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children, often purchasing them at low prices and reselling them at
significantly higher amovnts. Kuldeep, along with his co-accused, sold §
a tralficked child for Rs 3,500,000, who was brought 1o them by accused i
Shikha Devi and Vinay Mishra, His iovolvement in these transaction
highlights his active participation in the organised trafficking aof minors,
further facilitated by Gudiya Devi, who identified potential customers.

FIR registered. TIR No. 20172025, PS Cant., Yaranasi.

Consideration v High Court while granting hail:

= Name was disclosed by co-accused Anuracdha Devi in palice custody.
= Victim recovered from co-accused Nandlal Ram who has been enlarped ;
an bail. i
ie Stinilarly situated co-accused io tenns of role: Gudiva Devi has also i
fbeen sranted bail.

- He has heen in custody Tor 8 months.

39. We have been provided with information as regards the current status
of the accused poersons:

CURRENT STATUS OF ACCUSED PERSONS

P8O Noor Name of 1 FIRNo 20172023 1 FIR No. 19372025 FI
tihe aectsed T PS Canedl, Vivanasi PS Lihefupus, PONa 32023
H H H Virranasi PPy Chetgany,
i { Vitreitictsi
i /. f Samosh (e Duril Ca Dai! NA
i Sao {Vide order dl. i Vide order d.
P13-12-2023 ini0-11-2023in Sanfosh |
i Santosh Sao v. S1ate § Save v, State of U.P20
fof U2 : :
) Tagveer VT O bailTTTT Y & 17711 A S \ VA
Baranwal i Vide order di. & Vide order i
115-2-20)24 inidated 12-2-2024 ind
;.iagwew' Bararmal v, EJ‘(E_Q\‘(.’(.’F Baramwal v,
State of U.P° iState of P12 :
N B B S S ¢ 10 1727 Y & 107 S RS VT

Crupta alias \(|d‘. order dt. E\/iclc order dt. E\"idc arder du i

Santosh  16-5-2024 in Santosi 120-5-2024 in Saatosh | 19-0-2024 i
P Modanwal Guapia v State of FGapta vo State of iSaniosh Guplo
i (uplo Py v Stare of U.P]

R R NP AR TRt RR R RRA R R RNt H

Frarrmaassasaral Rttt R asvarmarRsrararrng

|t

la Wt o

223 5CC Onlline All 5393
2023 SCC Onlline All 5397
2024 5CC Online AllL 8448
20240 8CC Onlline All 8153
20240 8CC Onlline All 8153
Y2024 5CC Online All 8441
18 2024 8CC Onlline Al & 1D

o
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T Gudive YT
Dewi Vide order
T-12-2(1213

of P

T 1 TP R
Devi Vide order
i 30-1-20124

Srate of U.p 1]

TETTT Manish YT
: Jain Vide order
27220124

Ewr I8N & 13
T T Randlal Ty
: Ram Yide order
1¢-3-2(124
Nandlal  Ram
State of U.p 1

O Dail

Paswan YVide order
alias i25-4-2(124
Kuldeep {Kuldeep  Ram
Ram Stete of P19
ETTGTTT N S AN P

: Modanwal

[0 2023 5CC Gnliine All 5396

O bail T

dt.
in

Crieedive Deviov. Stale

e

dt.
in

Amradha Devi v éordcr di. 17—2—20255

oW BT

dt.

in i

Moarisfi Jain v. Stale gMauf.ﬁ:h Jaire v, St
fof U P
NA

TOnDail T

Re-arrested

o 20-2-3025
NBW  issued  vide
order ot 17-2-2025
by CIM in Crl. Case
No, Q37452023

Bail order set aside
by this Court 1n SLI
(Crly No, 104272024
vide  order  dated
24020247,

o 20-2-2025
NBW  dssued  vide

ihy CIM in Crl. Case
iNo. 93745/2023.

ER;]iI order sel aside
iby this Court in SLP
HCrl) No. 1046/2024
fvide  order  dated
124920241

dt.
in

Vide order
$271-11-2023

di

ini
V.o

di. !
in i
v i

: TOR Bl :
Vide order dt. i
S12-8-2024 in Sasjay i
tModamval v. State of
P HR

I Sengjary v, Stepie of P 2024 SCC Online SC 5022

F12024 SCC Onlline Al 8447
13 2024 5CC Gnlline All 8445
17 2024 5CC Online All 8438
22 2R 8CC Online Al 5308
4 2024 SCC Online Al &6
15 2024 5CC Onlline All 8450
32021 5CC Onlline Al 8139

TR BT

e

TR BalTT
Vide order dr.}
27-5-2024  in
Manish Jain v.j

i State of TPV

KA
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PO Shivam YT O badl T Order granting 1 On badt
PGupts alios {Vide  order  dL i bail has nat Vide order du i
Praveen  i26-7-2()24 in been challenped. [8-7-2024  in
Moduanwul | Praveen Modamval Shivam Guplay,
V. Stare of .17 State of 1P
!‘,- """" -[\’IdhtshN;\--'()!If?aa‘f- -N\-
Rana Vide order dr.
7-2-2024 in Mahesh
Rana v Staie of U.P0
""" e S 2 e i S N S Y S 10977/ N S N
i Devi Pandit | IVide order dr. i
i 5 14-1-2024 in Yashoda |
Deve Pandit v. State
af P!
STV UM ukesh Y T T NA T T T  On benl Y TTTTNATTTTTT
Pandit : Vide order dt. g
H O-2-2024 90 Mukesh
SPandit v Staie of
HLps :

MSuane\l‘N/\“()nierglmlmghnl‘N\
i i isct aside by thisi
iCourt in SI.P (Crlh
iNo. 1041/2024 vide !
iur‘dcr‘ dr. 24-9-2024 "
F ST  Mabhesh Y TTTTTTTNATTTTTTT Order Tgranting bail | NATT
! Rana i Iset oaside by thisi
i iCourt in SLP (Crly:
: : H INo. 1044/2024 vide | :
forder di, 24-9-2024 L
P46 Sungeeta | Order pranting i Re-arrested i NA
Devi bail has not i1 3-3-2025
been challenged. (NDBW  issued  vide
order dt. 1722025
by CIM 10 Crl. Cuse
Mo, 93745/2023.

Bail order set aside
i hy this Court in SI.IP ;
(Crly No. 1045/2024
;\-‘idc order  dated
124-9-20241,

4 2024 SCC Onlline All 8342
149 2024 SCC Online All 8443

6 2021 SCC Online All 81449

72021 SCC Online All 8151

8 2024 SCC Online All 8452

U Semjerv v Sterte 6 0242 2024 SCC Online 8C 5022
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D. Order passed' by coordinate Bench in Criminal Appeal No. 3997 of 2024
and allied appeals cancelling the bail granted to some of the accused persons

24
25

40, The order reads thus: (Sanjev case’, SCC OnLine SC paras 1-10)

“ORDER

o leave granted.

2. Heard Ms Aparna Bhat, learned Senior Counsel appearing for the
appellant (inlormant). Also heard Mr Garvesh Kabra, leamed counsel
appearing lor the respondent State of Uttar Pradesh.

3. The office report dated 23-9-2024 indicates that service is complete
on the accused (Respondent 2) in all the cases but none has cotered their
appearance.

4. These matters arise out of the common IR No. 193 ol 2023
registered under Section 303 1PC relating to the appellant’s 4 year old son,
who woent missing at night. The Police alter some investigation noticed
that it wus a child traltficking case and accordingly added Section 370(3)
IPC. Subscquently, charge-sheet against 14 accused was filed under
Scctions 303, 311 and 370(5) IPC. The unofficial respondents herein are
tamed as accused in the charpe-sheet.

5. While challenging the bail orders passed on 4-10-202371,
R-11-20237%,9-11-202370, 12-12-2023" and 15-12-2023*" 2, Ms Aparna
Bhat, learned Scnior Counscl subinits that these are organised child
rrafficking cases and the bail for the aceused was unmerited.

6.t the counter affidavit Jiled by ithe Siete, (005 pointed ous that these
cases perlain o child-frafficking racket involving kidnapping and selling
of minaor chtlidren. The activities of the accused spread across the States of
Uttar Precesh, Jharkbund and Rojasthan, The affidavil also indicaies the
nerditre of evidence that has heen collected by the Police and 1t 1S averred
that those will show the complicity of aecused.

7. The punishiment emvisaged in the cven! of conviction for the
charged sections is minimum {4 vears which can extend up lo life
imprisomment. Noiwithstanding the serious noature of 1he crime as also the
fikely invalvement af the accused in the child-trafficking rackef, we nofive
from ihe impugned orderf(s) ihai the High Courl without considering the
refevant parameiers in cases of (his nedture, granted hatl to ihe accused.

8. The concerned accused despite service have fuiled (o appear in
Court fo defend the hail order.

Y. We are therefore of the considered opinion that the bail order(s)
requires our interference. Accordingly, the impugned orders of the High

Seviifeey v Steate of 2024 SCC Onlline SO 5022

Corcliva Deviov, Stete of £2.£, 2023 5CC Onlline All 5393
Mealwesh Raner v Stete of TR, 2023 500 Onlline All 3394
Sewrntorshy Seowe v, Steete of 1202, 2023 SCC Onlline Al 3305
Sueriter Deviovo Stete of 82020 2023 5CC Onlline Al 5100
Serrgeetr PDeviov, Stede of 80202023 3CC Onlline Al 3432
Anroraedhion Deviov, Stente of .02 2023 5CC Online All 53940
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Couri dated «4-F0-20232V, 8-T1-202323 Q- f[-202320 21220232 gndd
F5-12-2023%% 25 granting hail to the accused Gudiva Devi, Mahesh Rana,
Suniosh Saw, Sangeeta Devi, Anuradhio Devi & Sunite Devioave sel aside
wnd guushed. The appeals e aflowed. As the bail is being cancelled, all
the decused must immediately surrender. If they do not do so, the Police

must take steps fo arrest the accused. [fis ordered accordingiy.

10. Pending application(s), if any, shall stand disposed of.”
{ciphasis supplicd)

K. Grasnt of bail by the High Conrt
41. We take notice of the fact that practically in all the cases the High
Court while releasing the accused persons on bail took into consideration the
following aspects:
(i} The accused has not been named io the FIR;
(i} The name of the gccused has been disclosed by a co-uccusced;
({i1) Victim has not been recovered from the custody ol the accused:
(/v Similarly situnated co-accused has bheen granted bail:
(v) No material evidence regarding tampering of evidence or
intimidating ol witness in previous criminal cases:
(v7) Bailis a rule, jail is an exception.

F. Submissions of the parties

({) Submissions on behalf of the appellants

42, Ms Aparna Bhuat, the learned counsel appearing for the victims/
appellants vehemently submitted that the High Court commitied a serious error
in releasing the accused persons on bail by completely undermining the serious
nature of the erime alleged. She would submit that the High Court failed o
consider an important aspect of the matter that the FIRs were registered as
cuses of missing children. How does the High Court expect precise details in
the FIRs? She would submit that the recovery memos indicate the manner in
which the investigation was conducted and how cach accused not only led the
investigation agency to apprehend the other accused but also led (o retrieval
ol the children, She brought to our notice that cach child was found from the
home/custody ol one or the other accused persons.,

43. Vs Aparna Bhat brought something very shocking 1o owr notice. As an
illustration Ms Bhat pointed out that Respondent 2 in SLP (Crl.) No. 4667 of
2025, namely, Anuradha Devi is a nurse serving in a primary health centre at
Hazari Bagh Chhattisparh. Similarly, Respondent 2 in SLP (Crl) No. 4668 of
2025 und SLP (Crl.) No. 4660 of 2025, respectively, naniely, Jagveer Baranwal
is also dircctly involved in child trafficking. At least four of the trafficked

| CGueliva Deviv, State of G080, 2023 SCC Onlline Al 3303
33 Medesh Rewier v Stente o LR 20253 5CC Onlline All 334894
2y Kefexh Sew v State of GF 2023 SOC Onlline Al 5305
200 Suaites Deviov, Stedte 0f 00820 2023 5CC Onlline AlLS300
24 Seengrevice Deviv, Stette of 1202, 2023 SCC Onlline All 5432
25 Aol Deviov, Steete of 22023 8CC Onlline Adl 5300
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children were retrieved at their instances from the persons to whom they had
sold the children.

44. Ms Bhat would submit that il such individuals are granted bail they
would return to the place ol their work and continue indulging in such nelarious
activities which constitute a very serious crime.

45. In such circumstances referred to above, Ms Bhat prayed that there
being merit in all her appeals those may be allowed and the orders passed by
the High Court granting bail to the accused persous be set aside and they should
he ordered 1o be taken back in custody.

(i) Submissions on behalf of the accused persons, Santosh Sao and lagveer
Baranwal

46. Ms Tanva Agarwal, the learned counsel appearing for one of the
accused persons, namely, Santosh Sao submitied that her client cannot be said
1o he one of the mmewbers of the gang operating Tor the purposce of human
trafticking. Shce would subnit that her client is a poor man residing in a small
village in the State of Jharkhand. He is a father of Tour daughters (aged between
16 years-3 years). The counsel would submit that her client is the sole bread
carner of the family. It was argued that the accused Santosh Sao has no role to
play cither in Kidnapping or selling. She further argued that the trafficked child
wits tot found from the custody ol her ¢lient but was Tound [rom the custody
of one Nand 1.al Ram. According to the learned counsel the name ol her clicn
came 10 be disclosed at the fostance ol one co-accused, namely, Anuradha Devi.

47. Ms Agarwul lurther subinitted that her elientis very much available for
trial. His whereabouls are very much known 10 the police and he is regularly
attlending the trial court.

48. 1u such circuinstances relerred to above, Ms Agarwal prayed that the
hail of her client may not be cancelled.

(iii) Submissions on behalf of accused, Manish Jain

49, Ms Sangeeta Singh, the learned counsel appearing for one ol the
accused persons, namely, Manish Jain submitied that the High Court committed
no error much less any error of law in ordering release of her client on bail. She
would submit that no child was retrieved from her client and the entire case
against her client is based on the statements of the other co-accused. In this
regard she pointed out the lollowing:

“Bail granted on 27-2-2024 in Manish Juin v, Siate of UL in FIR
No. 201/2023,

Bail granted in Marish Jain v. State of U222 in FIR No. 193/2023 on
21-11-2023.

Bail granted in Manish Juin v. State of U.P.'V7 in FIR No. 30/2023 on
27-5-2024."

2024 SCC Online AlTEHIA
223 SCC Online Al 5398
2024 SCC Online Al &138

—_— e —
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50. She further submitted that cancellation ot bail is prayed tor at the
instance ol the first informant and not by the State. According to her, the first
informant has personal vengeance to wreak against her client.

51. In such circumstances, the learned counsel prayed that no case is
made out by the first inlorant for the purpose of cancellation of bail ol the
accused, namely, Manish Jain and therelore. the orders passced by the High
Court releasing Manish Jain on bail may not be disturbed.

(iv) Submissions on behalf of the State

52. Mr Garvesh Kabra. the learned counsel appearing lor the State ol UL
adopted all the submissions canvassed by Ms Aparna Bhat appearing lor the
appellants. He submitted after obtaining instructions tfrom the courts concerned
below as well as the investigation otticers that the whercabouls ol most of the
accused persons are not known as on date. Ie pointed out that after being
released on bail many of the accused persons have absconded and are not
appearing betore the courts below tor the purpose of committal proccedings.

G. Analysis

53. llaving heard the learned counsel uppearing for the partics and
having pone through materials on record the only question that falls for our
consideration is whether the High Court committed any error in passing various
orders releasing the accused persons on bail?

S4.1n Bachpun Bachao v. Union of Indic*1, A K. Sikri. ). (as his Lordship
then was) speaking for the Bench observed that: (SCC OnLine Del paras 17-18)

“F70 Tralficking in women and children is the gravest form of abuse
and exploitation of human beings. Thousands of Indians are tratticked
evervday to some destination or the other and are forced to lead lives
ol slavery, They are foreed to survive in brothels, factories, guesthouses.,
dance bars, farms and even in the homes ol well-oll Indians, with no
control over their bodies and lives. The Indian Constitution specitically
bans the trafficking of persons. Article 23, in the Fundamental Rights,
Part 11T of the Constitution, prohibits “traffic in human beings and other
similar forms ol forced labour™. Though there is no concrete delinition of
trafficking, it could be said that wrallicking necessarily involves niovement/
transportation, of a person by means of cocercion or deceit, and consequent
exploitation leading to commercialisation. The abusers. including the
traffickers, the recruiters, the transparters, the sellers, the buyers, the end-
users, ete. exploil the vulnerability of the trafficked person. Frafficking
shows phenomenal increase with globalisation. Increasing profit with little
or no risk, orpanised activities, low priority in law enforcement, cte.
aggravate the situation. The income generated by trallicking is comparable
to the maoney generated through trafticking in arms and drugs. Traflicking
in human beings take pluce for the purposce ol exploituation which in
ecnerul could be categorised as (e) sex-based and (5) non-sex-based.
The Tormer category includes trafficking for prostitution, commercial
scexual ubuse, pacdophilia, pornography, cyber sex, and different types

34 2010 8CC Online Del 4013
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of disguised sexual exploitation that take place in some of the massage
parlours, beauty parlours, bars, and other manilestations like call girl
racket. friendship clubs. cle. Non-sex hased (rallicking could bhe for
different types of servitude, like domestic labour, industrial labour,
adoption, organ transplant, camcl racing, mariape related rackets, ete.
Butl the growing traflicking in women is principally for the purposce ol
prostitution. Prostitution is an international problem. However, we are
aware ol the Tact that it is legalised in many countries around the globe.
Unfortunately, society remains tolerant of this abominable crime against
women. There are assorted ways ol getting women into prostitution that
arc common to wany countries; then there are particular unique mcethods
varies o a country. Probably, the three most common methods are false
cimployvmaent promisaes, fulse marriages and kidnapping. But what makes
wonlerl and girls vulnerable are cconomic distress. descertion by their
spousces, sexually exploitative social customs and family traditions. Tn a
recent survey in India, prostituted wonien cited the following reasous tor
their remaining in the trade, reasons that have been echoed in all the
countries concerned. Indescending order ol significance, they are: poverty
and uncimployent; lack of proper reintegration seryvices, lack of options:
stigma and adverse social attitudes; family expectations and pressure;
resignation and geclimatisation to the lifestyle. The two principal Indian
laws that addresses the traflicking and prostitution in particular are the
Suppression of lmmoral Traffic in Women and Girls Act, 1956 (SITA)
and the Immoral Tratlic (Prevention) Act, 1936 (ITPA), colloguially called
PITA, an amendment to SITA. Neither law prohibils prostitution per se. but
both forbids commmercialised vice and soliciting.

/8. India is said 1o have adopted a tolerant gpproach to prostitution
whereby an individual is free o carry on prostitution provided it is
not an organised and a commercialised vice. However, it commils itsell
10 opposing trafficking as cnshrined in Article 23 of the Constitution
which prohibits trafficking o human beings. India is also a signatory
1o internationdl conventions such as the Convention on Rights ot the
Child (1989}, Convention on Elimination of All Forms ol Diserimination
Against Women (1979), UN Protocol o Prevent, Suppress and Punish
Trafticking in Persons, lispecially. Women and Children (2000) and
the lalest South Asian Association for Regional Cooperation (SAARC)
Convention on Preventing and Cowmbating  Trallicking in Women and
Children for Prostitution (2002). A trallicked victiw is, therelore, a victim
of multiplicity ot erimes, and extreme fornt ol abuse and violation ol human
rghts. The Caonstitution ol India, under Article 23 specifically prohibits
rrallicking in human beings. At present. the Tegal regime to trallicking
ol women and children for commercial sexual exploitation includes the
following:

(A) Penal Code. 1800,
() ITPA, 1956;
(C) 1] Act, 2000;
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(121 Special laws of various States: and
(L) Rulings of Supreme Court and High Court.™
(cruphasis in original)

55. His Lordship went on o further observe: (Buchpan Bachao case™, SCC

OnL.inc Del paras 19-20)

=19 There may be various problems while dealing with the issue of
“trallicking™. 'These petitioners secek 10 highlight limited facets of children
being compelled to perform in circus and illegal trallicking in children and
Failure on the part of the Taw enforcemoent agencices as well as the society to
protect the fundamental rights of the childreen. The Government had itsel!
admitted the seriousness of the problem. The report prepared by Mr Ciopal
Subramanium. lcarncd Solicitor General of India and submitted in Bachpan
Bachao petition, it is stated that the trafficking in human beings is not g
new phenomenon. Women, children and men have been caplured, bought
and sold in market places for decades. Human trafficking is one of the most
lucrative eriminal activities. Estimaltes of the United Nations state that Lo 4
million people are tratficked worldwide cach vear. 'I'rafficking in women
and children is an operation which is worth more than $10 billion annually.
The NHRC Committee on Missing Children has the following statistics to
oller:

(er) 12.6 million (Govermmental sources) a 100 million (unofticial
sources) stated to be child labour:

(/) 44,000 children are reported missing annually, of which [1.000)
gt traced; amd

() About 200 girls and women enter prostitution daily, of which
20% are below 15 vears of age.

[nternational  conventions  exist 1o punish  and  suppress  traflicking
cspecially against women and children [Ref.: UN Protocol 1o Prevent.,
Suppress and Punish Trallicking in Persons also referred as the Palermo
Protocol on Tralficking. | Trafficking is now delined as an organised crime
against humanity. The convention being an international convention is
limited to cross-border tratficking but docs not address trafticking within
the country. The detinition of trafficking is signiticant:

... The recruitment, transportation, ransler, harbouring or receipt
ofpersons by means of threat or use ol loree or other forms of cocercion,
of ahduction. of Traud, of deception, of the abuse ol power or of &
position ol vulnerability or of the giving or receiving ol payments or
henelits to achieve the consent of a person having control over another
persaon, for the purpose of exploitation. ..’

It is further submitted by the learned Solicitor General that children under
18 vears ol age cannol give a valid consenl. It is further submitted that any
recruitient, transportation, transter, harbouring or receipt of children for

3V Bachpon Bachue v Undon of Tdie, 2000 SCC Online Del 1613
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the purpose of exploitation is a torm of tratticking regardless ol the means
uscd. Three significant elements constitute tralTicking:

(i) The action involving recruitment and transportation;

(h)y The means employed such as foree, coercion, fraud or

deception including abuse of power and bribes; and
(¢) The preliminary purpose being ol exploitation including
prostitution, cte.

Internationally, there is a working definition ol child trafficking. The
working delinition is clear because it incorporates the above three clemaents.
In June 2001, India has adopled the Palermo Protocol 1o evolve its working
detinition of ¢hild trallicking. The forms and purposes of child trallicking
may be:

(«) Bonded labour;

(/) Domestic work;

() Agricultural Tabour:

(/) Employment in construction activity;

(e) Carpet industry;

(f) Garment industry;

(g Fish/Shrimp export; and

(/1y Other sites ol work in the formal and informal cconomy.
Trallicking can also be for illegal activities such as:

{«) Begging;

(/) Organ trade; and

(¢} Drug peddling and smuggling.
Trallicking can be lor sexual exploitation i.c.

() Forced prostitution:

() Socially and religiously sanctilied lorms ol prostitution:

() Sex tourism; and

(/) Pornography.
Child tralTicking can be 1o aid entertainment in sports:

(er) Circus/Dance troupes; and

() Camel jockeving.,

Some problem of “trallicking™ is highlighted only to show the plight of
children and wornen, whao are taken as domestic help by dubious placement
agencies and forced them into Mesh trade.

200, Coming back to the medium of placcment agencices, poverly and
lack ol opportunity arc major foundation of trafficking. Child trallicking
typically begins with a private arrangement between a trallicker and a
family member, driven by the family economic plight and the tratticker’s
desire for profit and cheap labour. Someone comes along and says he or she
has protessions or jobs for the children and the parents believe it. Parents
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think that in letting children go they are doing something pood for them; but
someone takes them as and makes them domestic workers, and somcone
else takes all the money instead of giving them a salary. Some erimes that
arc commaonly concurrent with child tratficking, or which child traflicking
may initially appcar to he are:

(A) Domestic violencee:

(1) Child abuse or neglect,

(C) Child sexuul abuse:

(12) Child pornography: and

(L) Child labour violations.” (emphasis in original)

() Broad principles for grant of bail

56. In Gudikanti Nurasimhulu v. High Court of A.P35, Krishna Iyer, I..

while elaborating on the content ol Article 21 of the Constitution ol India in
the context of personal liberty of a person under trial, has laid down the key
factors that should be considered while granting hail, which are extracted as
under: (SCC p. 244, paras 7-9)

7. I is thus obvious that the nature ol the charge is the vital factor
and the nature of the evidence also is pertinent. "The punishment to which
the party way be lable, if convicted or conviction is conlinmed, also bears
upon the issue.

& Another relevant fuctor (s as o whether the course of justice would
be thwearted by him whao secks the benignant jurisdiction of the Court to be
freed for the time being 0

9. Thus ihe legal principles and practice validate the Courf considering
il likelihood of the applicant inlerfering with witnesses for the prosecuiion
cor otherwise pofluting the process of jusiice. 11 is nof ondy traditional Hut
rationad, in this confext, (o enguive into 1he anlecedents of o man who iy
wppiving for bail 1o find wheiher e has a bad record — particalariv o
record which suggesis thal fie (5 likely (o conunil serious offences while
cr hail, Inoregard fo hahituals, {1 s parl of crimincological history that a
thoughtiess hall order has enabled the haifec 1o exploil the opporianity
fo inflict furifier crimes on the members of socieiv. Bail discretion, on the
basis of evidence abaut the criminad record of a defendant, is therefore not
gt exercise inirrelevance.” (ciuphasis supplied)

57.1n Prahlad Singh Bhati v. State (NCT of Dethi}?/, this Court highlighted

various aspects that the courts should keep in mind while dealing with

1l

application sceking bail. The same may be extracted as follows: (SCC

pp- 284-85, para 8)

36

a7

K. The jurisdiction o grant hail has 1o he exercised on the hasis of
well-seftied principies having regard to he circumstances of cach case

(IO78Y 1 SOC 290 10T SCC Ty 118

Patrick Devlin, “#he Crisminagl Prosecution in fagheard (OxTord University Press, London 19607
p. 73 Modern Law Review, Vol 81, Jan. T9HK. p. 54,

(2001 1 SOC 280 2001 SCC (G 674
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crcl not i oon arbitrary moanner While granting the bail, the court has 1o
keep in mind the natire of vecusations, the nalure of evidence in support
thereaf, the severiiy of the punishment which conviciion will eniail, the
chardcter, hehaviowr, means and standing of the accused, circumsiances
which wre peculicr ta the accused, reasonable possibility of securing
the presence of the accused ai the trial, reasonahle apprefiension of ihe
witnesses being fampered with, the larger inlerests of the puhlic or Stale
end simifar other constderations. It fas also Lo he kepl inomind thaf
for ihe purposes of graniing the bail the legistature has used the words
“reasonable grounds for believing U instead of Cthe evidence” whiclh means
the courl dealing with the grant of bail can orly safisfy il fyic itself)
(sl whether there 18 o genuine case agdinsi the decused and that the
prasecuiion will be able 1o produce prima focie evidence in support of the
charge.” (cphasis supplicd)

58. This Court in Ram Govind Upadhvay v. Sudarshan Singh*S, speaking
through Banerjee, ). emphasised that a court exercising discretion in matlers ol
bail, has o undertake the same judiciously. Tn highlighting that bail should not
be pranted as amatter ol course, berelt of cogent reasoning, this Court observed
as lollows: (SCC p. 602, para 3)

3. Grant of bail though heing a discrefionary order  hul, howeves,
calls for exercise of such a discretion in a judicious manner and not us
o maticr of course. Qrder for hatl bereff of any cogen! reason cannof be
sustained. Needless (o record, however, that the srant of bail is dependent
wponr e contextual fucts of the matter being deall with by the cowrt and
Jucts, howevers, da alwavs vary from case fo case. While placement of He
ceedsed in the sociefy, though may be considered buf iheal by ilself connof
be o guiding fuctor in the matler of grant of bail and the scme should ond
oHghl alweays to he caupled wiih other circagmSiunces warrdanling the grant
of bail. The nature of the offence is one of the basic considerations for the

grunt of bail — more heinons is The crime, the grealer (s 1he chance of
refection of the bail, though, iowever, dependent on the fuctual malriv of
the maifer.” {ciphasis supplied)

59, In Kalvan Chandra Sarkar v, Rajesh Ranjei?, this Court held that
although it is established that a court considering a bail application cannot
undertake a detailed examination of evidence and an elaborate discussion on the
merits af the case. yet the court is required o indicate the prima facie reasons
justilyving the grant of bail.

60. ln Prasantu Kwnar Sarkar v, Ashis Chatterjee™, this Court obscrved
that where a High Court has granted bail mechanically. the said order would
sulTer trom the vice of non-application of mind, rendering it illegal. This Court
held as under with regard to the circumstances under which an order granting
hail may be sel aside. In deing so, the Tactors which ought 10 have guided the

A8 (2002) 3SCC HYR 2002 SCC (Crid 638
A0 (2004 7 SCCA2R 2004 SCC [(Criy 1977
A0 20100 TERCC da (2011 38CC {(Criy 705
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Court’s decision 10 grant bail have also been detailed as under: (SCC p. 499,
para 9)

YO i trite that this Court does nol, normally, inferfere with an
order passed by the High Court granting or refeciing bail (o the uecused.
However, {1 iy equally incumbent upon the High Court 1o exercise lis
discretion judiciousiy, cautiousty and sirictiy in complionce with the hasic
principles laid down ina plethora of decisions of this Couri on the pofnt.
It is well settled that, among other circumsiances, the fuctors 1o bhe horne
in miind while considering an upplicarion for bhail wre:

(D whether there s any primd facie or reasonable ground to helieve
that the accused had commilied the offence:

i)y nature and gravity of the accusalion,

CHid) severity aof e punisioment b the event of conviction,

(V) danger of the acecused absconding or fleeving, I released on
hail,

Oy churacter, behaviowr, means, position and stunding of the
acchsed.

(i) likelihoad of ithe offence being repealed,

(i) reasonable apprehension of the witnesses being influenced;
ctind

(ifi) danger, of course, of jusiice heing thwaried by grant of

hail.” (ciuphasis supplied)

6l. In Bhoopendra Singh v. State of Rajuasther?', this Court made

obscrvations with respect to the excercise of appellate power 1o determine
whether bail has been granted for valid reasons as distinguished from an
upplication for cancellation of bail i.¢. this Court distinguished between setting
aside a perverse order grauting bail vis-4-vis cancellution of bail on the ground
that the accused has misconducted himsell or because of some new facts
requiring such cancellation. Quoting Mahipal v. Rujesh Kumar??, this Court
obscerved as under: (Mahipal caset=, SCC p. 125, para 10)

Hra6. The considerations thatl guide the power of an uppellate court in
asyessing the correctress of an order graniing hail siund on o different

footing from an assessment of an application for the cancellation of
hail. The correciness of an order granting hail is fested on the amvil of

whether there was an improper or arbiirary excrcise of the discrelion in
ihe groant of bail. The fest is whether the order graniing bail is perverse,
ilegal or unjustified. On the other hand, an application for cancellation
of bail is generally exaniined on the anvil of the exisience of supervening
clreumslences or violutions of the conditions of bail by a person to whom
bail has been granted” (cmphasis supplicd)

62, One of the judgments of this Court on the aspect of application of

mind and requirement of judicious exercise of diseretion in arriving at an order

41

(202017 80 220

A2 (2020 2 SCC 118 20203 1 SCC (Criy 5538

e]
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granting bail 1o the accused is Brijmani Devi v, Pappu Kwmar®, wherein a
three-Judge Benceh ol this Court, while setting aside an unreasoned and casual
order (Pappu Kumar v. State of Bihar® and Puppu Singh v. State of Bilur?)
of the High Court granting bail o the accused. observed as follows: (Pappu
Kumar case®?, S8CC p. 511, para 35)

“35. Wiile we are consctous of the fact thal liheriy of an individual is
an fmvaluable right, ai the same time while considering an application for
beil conrts cannol fose sight of the serious nafure of Hhe accusalions against
an cceused and the focis that have a bearing in the case, parficilar{y, when
the vccusations may not be fulse, frivelous or vexations in nature but are
supported by adequale muterial brought on record so as to enable a court
fo arrive al o prima fucie concliusion. While considering un application for
grant of hail ¢ prima foucie conclusion musit he supporied by reasons and
nridst e cirrtved af after having regcard to the vital foacts of the case bhrought
on record. Due consideralion must be given 1o fucts suggesiive of the rature
of crime, the crfminal anfecedents of the accused, i any, and the nalttre of
punisiment that would follow o conviction vis-a-vis the offencefs) alleged
apainst an decused.” {cmphasis supplicd)

63. In Munoj Kumar Khokhar v. State of Rajasthan™®, her Ladyship B.V.

Nagarathona, T, speaking for the Bench observed as under: (SCC p. 519,
paras 37-38)

43
A5
46
A7

A7 Ultimertely, the court considering an application for bail has 1o
exercise discretion in o judicious manner and in acceordance witl the setifed
principles of lew having regard lo the crime alleged 1o he commilied by
the accused on the one hand and ensuring purity of the trial of the case
on the other.

38, Thus, while elahorate recasons may nol he assigned for grant
of bedl or an extensive discussion of the mmerits of e case may nol be
undertaken by the court considering a bail application, an order dehors
redasoning or bereft of the refevant reasons cannol resull in grani of hail.
n such a case the prosecution or the informant has o right fo assail the
order before o higher forum. As noted in Gurcharan Singh v, Siate (UT
of Delli)* when bail has heen granted 1o an accused, the State max, if
new Chrotmsiances have drisen following Hie grant of such batl, approuch
the High Court seeking cancellution of bail under Section 4394(2) CriPC.
However, if no new cireamsionces have cropped ap Since the grunt of
beil, the Stale may prefer an appeal dgainst 1he oder granting bhail, on
the ground that the saune is perverse or Hlegal or has been arrived at by
ignaring materiol aspects which esiablish o prima fucic case agatnst the
cecused.” {ciphasis supplicd)

(20227 4 500 407 2022y 2 5CC iCod 170
2021 SCC Onlline 1t 2856

2021 SCC Onlline Pat 2857

(20223 3 8CCH00 (2022 2 SCC (Criy |
(19787 1 8CC 118 1958 8CC (Criy -1
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64. We have relerred to the above authorities solely for the purpose of
reiterating two conceptual principles, nnely, factors that are o be taken into
consideration while exercising power of adimitiing an accused 1o bail when
offences are of serious nature., and the distinction between cancellation of bail
because of supervening circumstances and exercise of jurisdiction in nullifying
an order granting bail in an appeal when the bail order is assailed on the ground
that the same is perverse or based on irrelevant considerations or founded on
non-considerdtion of the factors which are relevant.

65. We are absolutely conscious that liberty ol a person should not be
lightly dealt with. for deprivation of liberly of a person has immense impact
on the mind of a person. lucarceraton creates o concavity in the personality ol
an individual. Sometimes it causes a sense ol vacuum. Needless 1o emphasise,
the sacrosanctity of liberly is paramount in a civilised society. However, in
i democratic body polity which is waedded 1o the rule of Taw an individual
is expected to grow within the social restrictions sanctioned by law. The
individual liberty is restricted by larger social interest and its deprivation nust
have due sanction of law. In an orderly socicty an individual is expected to live
with dignity having respect lor law and also giving due respect to others” rights.
It is a well-accepted principle that the concept ol liberty is not in the reahn
of absolutism but is a restricted one. The cry ol the collective for justice, its
desire for peace and harmony and its necessily tor sccurity cannol be allowed
1o be trivialised. The life of an individual living in a society governed by the
rule of law has to be regulated and such regulations which are the source
in law subscrve the social balance and lunction as a significant instrument
tor protection ot human rights and security of the collective. This is because.
fundamentally, laws are wade for their obedience so that every mcember of the
socicty lives peacefully in a socicty 1o achieve his individual as well as social
interest. That is why Edmond Burke while discussing about liberty opined. i
s regulated freedom™.

66. 11 is also to be kept in mind that individual liberty cannot be aceentuated
o such an extent or elevated o such a high pedestal which would bring in
anarchy or disorder in the socicty. The prospect ol greater justice reguires that
law and order should prevail in a civilised milicu. True it is. there can be no
arithmetical [ormula for lixing the paramcters in precise exaclitude but the
adjudication should express not only application of mind but also excercise of
jurisdiction on accepted and established norms. Law and order in a society
protect the established precepts and see 1o it that contagious crimes do not
become epideic. In an organised socicty the concept of liberty basically
requires citizens to be responsible and not to disturb the tranquillity and safety
which every well-meaning person desires. Not for nothing J. Ocrter stated:
“Personal iberty is the right 1o act withaout interference within the {imits of the
fen.”

67. Thus analysed. itis clear that though liberty is a greatly cherished value
in the life ol an individual, it is a controlled and restricted one and no element
in the society can act in a manner by consequence ol which the life or liberty of
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others is jeopardised, lor the rational collective does not countenance an anti-
social or anti-collective act. (Sce: Ash Mohwmnad v. Shiv Ruj Singh'S.)

68. The newspaper “Times of India”, inits Delhi Edition dated 14-4-2025
has reported something extremely shocking and painful. The news item reads

thus:

“Stolen at birth, sold for lakhs:
Trafficking rackel busted in cily

TIVES NEWS NETWORK
New Delli: A gung of wlleged child
treiffickers involved in the abduction
cned serle af new-borns in differvent
slates has heen busted by the police.
Three individuals, including two
wamen, were arrested in connection
with the case, and wo infanis-one
just four 1o five dayvs old — were
resered.

According 1o palice, the gang
aperdaled LCFOss Stetie fines,
leergeting  remole  villages  and

fospitals in Rajasthan and Gujarat.
Newhorns, some barefy davs old,
were stolen and then kepf in sfum
adreas arovnd Dellii before being
sold 1o childless couples for suins
ranging from Ry 5 {0 Rs 10 lakhs.

Sa fur, police believe the gang
ircfficked ar last 33 infunis inio
Delhi, Efforts are underway (o trace
the origing of the rescued children
and locate their Piological parenty,

The breakthrough came on April
&, when the special staff 1eam of
Dwerka IMstrict received a tip off
ahouwl an infunt heing alfegediy sold
in Uttum Nougar “Acting swiftly,
police reached the location near
Uttarn Neagar Foast Meiro Station
cned found o sihver car parked on
the roadside. nside, o newhorn
was  found crving unconiroffab (v
in the sweliering heaf, suffering

A& (2239 8CC e (223 35CC (Criy 1172

Police  arrest three  suspecls  on
the spoi-Yasmin (30) from Mohan
Garden, Anjall (36) from Malviva
Nagar, and Jitender (47) from
Madangir A woman  Consiable
guicklv ook

TNENIOR OGP SAYS i
laps roached the levation and feend o
fdves cor parked en the roadside. Lnvide, o
crchaper ey foened crytnyg waroseriaflaily
i the sweliering  heat, suffering  froa |
wager and idehydiaiinn the bely it her
oy, contdioreing e gpant. befiore susfing
i o hespical. where dectorn soid the
fedidd seves padr @ fow diey ol :

B

Police suid Yusmin hrought the
haby from the Slums of Krishno
Colony, claiming the infuni was
freensported from Gujural, Anjuli
arrived o collect the child and moke
the pavment, while Jilender weas
driving the vehicle, The deal, worth
Rs 5 Jakhs was (o he Jinalised upon
delivery of the haby. Police said
Anfall had earlior been arvested by
CBI in a similar case of human
treaflicking.

Based  on  information  provided
hy Yasmin during interimgation,
a second haby was located and
rescued. Cops ave now waorking 1o
identify the infunis’ poarvents and
uncover the full extent of the gang’s
operdalions.

Prelipinary investigalion sugpests
(het the gang had o widespread
neiwork not ondy in stums but also
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>

from hunger and dehyvdration,” o in Some upscale neighhourhioods of
serfor police officer said, adding, Delhi. Sources indicate that some
“Tenoring  the  ohild’s  desperaie medicval professionals mav also he
cries, the occuparis of the vehicle complicit in the  racke!f, helping
were allegediy busy negolialing the connect the  gang 1o potential
sofe” huyers.

Police Dave taken the accused
it custody and are conducling
secrchies in Rajasthan and Gujaral
to gallier more evidence.”

09. Thus. it appears that a huge gang is dangerously operating within and
outside Delhi and is selling trallicked infants and children in different States for
sums ranging lrom Rs 5,00.000 10 10,00.000. It also appears from the reporting
that some of the accused persons who have been arrested are habitual offenders.
The report says that one Anjali who had been carlier arrested by CBlin asimilar
casc of human tratticking is said to be involved in the present incident.

H. Conclusion

70. Considering the serious nature of the erime and the modus operandi
adopted by the accused persaons we are of the view that the High Court should
not have exercised its discretion in lfavour of the accused persons. We are
sorry 1o say but the High Court dealt with all the bail applications in o very
cullous manner, The outcome of this callous approach on the part ol the High
Court has ultimately paved way for many accused persons to abscond and
therehy put the tial in jeopardy. These accused persons arce a big threat o the
sociely wherever they are in the country. They have exhibited a wndency of
conunitting a particular nature of crimme, namely, child tratficking. The least that
was expected of the High Court while granting bail to all the accused persons
was Lo impose a condition on cach of them to mark their presence once in a
week al the police station concerned so that the police can keep a check over
the movements ol all the accused persons. All that the High Court did was to
direct the accused persons to remain present before the trial court. In none ot the
impugned orders there is a condition of marking presence at the police station
concerned as a result. the police lost track ol all these accused persons.

71. We are thoroughly disappointed with the manner in which the State
handled the situation. Why did the State not do anything for all this period of
time? Why did the State not deemn it to challenge the orders ot badl passed by
the High Court? The State unfortunately has exhibited no seriousness worth
the name.

72. The accused, namely, Santosh Sao claims to be a poor man and a father
of four minor daughters. Unlortunately, the role ascribed to Santosh Saois also
very dublous. It appears prima lacie that Santosh Sao was longing lor a son
and he went to the extent of purchasing a tralticked minor male child, named,
Sumny Nishad. The case against him is that he bought the male child [rom two
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co-accused, namely, Jagveer Baranwal and Anuradha Devi for Rs 4,00.000. We
are ol the view that Santosh Sao is cqually responsible. e may not be directly
involved in actual Kidoapping ol the winor male child but at the same time
prima lacie knowledge could delinitely be imputed to him that the minor child
he was purchasing for Rs 4,00,000 was a wrallicked child. The desire of Santosh
Sao is one of the unfortunate Mustrations of the evil that men do. The extent
to which people go o have a niale child. They do not hesitate o purchase a
trafficked child a1 the cost of causing pain, agony and immmense rauma to the
hiological parents of the trafticked child.

73. So far as the accused, namely, Manish Juin is conceruced, he appears 1o
be one of the kingpins in the entire racket. The case against him is that he is one
of the key players in the organised inter-Stale child-trafficking racket. There is
prima facic evidence on record to indicate that he actively munaged the illegal
operations, coordinating the sale and purchase of trafficked children across
regions. He along with two co-accused, namely, Vinay Mishra and Shikha
Devi is alleged 1o have been frequently working for the purpose ol teallicking
minors and selling them for huge amount. It is alleged that between March and
April, 2023 he sold maltiple trallicked children lor the amount ranging between
Rs 40.000 and Rs 2.60,000.

74. Although the learncd counsel appearing for Jagveer Baranwal
vehemently submitted that her client has nothing to do with any hospital nor he
is serving as a male nurse in the hospital, yvet the evidence on record indicates
more than prima facie his involvement in collusion with the nurse, namely,
Anuradha Devi. ‘There is evidence on record to prima facic indicate that the
police was able ta retricve one of the trafficked child directly from the custody
of the Jagveer Baranwal. The child was found from the custody of Jagveer
Baranwal at a point of time when Jagveer and his accomplices were nepotiating
for the sale of the said child.

75. Modern political scientist and philosopher, also lavours certain
limitation on liberty, for saleguarding the societal interest and professes the
proportionality between the liberty and restriction. thus laying down exception
for the personal liberty, in following words:

“Men are goalificd for civil liberiy in o exact proportion (o their
dispaosition 1o pul moral cliaing upon their own appelites, in proporfion us
theirlove o jusiice (s above theiv rapacily, in proporifon s thefr soundness
and sobriety of understanding 1s above thelr vanily und presumpiion, in
proporiion s they are move disposed lo {isten o the counsel of The wise und
goad, in preference lo the flattery of knaves. Sociely cannol exist, unless
a contioliing power upon will and appeiite be placed somewhere; and the
fess of it there Is within, the more there must he withoul, It s ordained in
the elernal consiitufion of things, that men of intemperale mindys cannol be

free. Their pussions forge their fefiers.” Y (emphasis supplied)

A9 John C. Nimmo. Fhe Warks of ithe Rigin Honourabde Pdmond Burke: A fetter to o Member of the
Newtionerd Assembiv, Vol A (London),
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76. Thus, certuin restrictions or lHmitations, an the excercise of personal
liberty, by the State or other such hunman agency, are necessary clements, io the
interest of liberty ol a well-ordered society or socicetal interest.™

77. This Court has also held that unlimited and ungualilfied liberty cannot
be said 1o be in lavour ol societal interest. In Karlar Singh v, Siate of Punjub™!,
this Court observed: (SCC p. 716, para 373)

U373 Liberivcannol stund alone but must be paired with companion
write e, virte and morality, liberiv and loaw, [iberiy and jusiice, liberty
v caonmmon good, liberiy and yvesponsibilily which e concomftanty for
orderly progress and saocial stability. Man being o rolional individual hos
fo live (n harmony with equal righis of others and more differently for
the abitainment of antithetic desives, ThS interiwined network is difficult
fo delineate within defined spheres of conduct within which freedom of
eetion may e confined. Therefore, ltherty would not alwavys he an absolute
ficence but must arm iself within the confines of law, In other words, there
can be no liberiv without social restraini. Liberty, therefore, as o social
concepticn is o right fo bhe assured (o all members of a socieiv. Unless
restraint is enforced on and accepled by all members of the sociefy, the
{iberty of some must involve the oppression of others. If liberiy e regarded
o social order, the problem of establisfiing liberiy must be a problem of
oreanising restraing which society cantirols over the individual. Therefore,
Hiberiv of each citizen 8 barne of and must he subordinaled (o 1he liberly
of the grewiest number, in other words common huppiness as an end of
ihe sociely, lest lawlessness and anarchy Wil leinper social weal and
frarmony and powerful courses or forces woild be ul work 1o undermine
social welfare and arder Thus the essence of civil liberty is to keep alive
ihe freedom of the individual subject jo the limitation of social conirol
which conld be udjusted according (o the needs of the dvnamic sociul
evolution.” (¢cmphasis supplicd)

78. In Gudikanti Narasimbnufu™ this Court obscrved thus: (SCC p. 242,
paras 1-2)

“hoooo After aff, personal Hheriv of an accused o convicl s
fundamental, suffering lawful eclipse only in lerms of “procedire
estahlished by lerwe™. The last four words of Article 21 are the life of Hhat
heotmmeen righi.

2. The doctrine aof police power constiigiionally validaies puniiive
processes jor the mainfendance of public order, securily of the Siale,
netfiared inlegrity and e interest of (he public generulliye Fven 5o,
foving vegard fo the solemn issue nvalved, deprivation af personal
freedom, ephemeral or enduring, must be founded on the most seriouns
A0 Quentin Skinner. The Paradoxes of Liberty, The Tanner Leetures on Human Values {(Huarvard

University, 24-10- 1984 1o 25-10- 19817
S101994 3 5CC 808 0 1004 SCC (i) Bow
35 Cluedibemti Nerasivdnedn v High Conrt af AP (TOT78) 1 8CC 210 W78 SCC (O 115
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canside reafions relevant fo the welfare objectives of sociely, specificd in the
Constitution.” (ciphasis supplied)

79 In no circumstances, the High Court could have released Suntosh Sao,
Jagveer Baranwal and Muanish Jain, respectively, on bail.

80. In such ¢ircumstances relerred 1o above, we are ol the view that we
should set aside all the orders passed by the High Court granting bail to the
accused persons and they should be asked to surrender before the trial court.

81. The final word: The true test to ascertain whether diseretion has been
judiciously exercised or nol is 1o see whether the court has been able o strike a
halance between the personal liberty of the accused and the interest of the Ntate,
in other words, the societal interests. BEach bail application should be decided
in the [acts and circwmstances of the case having regard to the various factors
germane o the well-settled principles of grant or relusal ol bail. In the words of
Philip Stanhope, “udgment is not upon ¢l occasiony reguired, buf discrelion
afways is.”

82, In the result all these appeals succeed and are allowed, The impugned
orders of bail passed by the High Court are hereby set aside,

83 All the accused persons are directed to surrender betore the conmmittal
court and the commital court in turn shall rentand them o judicial custody.

84, We issue the following further directions:

84.1. We direct the Chief Judicial Magistrate, District Varanasi and the
Additional Chiet Judicial Magistrate, Court No. 5, District Varanasi 1o commit
all the three eriminal cases relerred toin para 12 of this judgment to the Sessions
Court, within a period of two weeks [rom today without Tail.

84.2. Upon all the three eriminal cases being committed to the Court
of Session, the trial court concerned shall proceed to Irame charge against
individual accused persaons within a period of one wecek therealter.

84.3. It it is brought to the notice of the trial court that some of the accused
persons have absconded or their whercabouts are not known, the trial court shall
take steps hnmmediately o secure their presence by issuing non-bhailable warrant,
ete. The trial of the absconding accused shall be separated in accordance with
law so that the trial of the other co-accused persons do not get delayed.

84.4. Once the charge is framed by the trial court in individual cases.,
the trial court concerned shall proceed with the recording of the evidence
prelerably on day-to-day basis and complete the proceedings of the trial within
a periad ol six months.

84.5. We direet the State Government o appoint three Special Public
Prosecutors lor the purpose of conducting of the trials well-versed in eriminal
Lricls al the earliest.

84.6. We also dircel the State Government to provide police protection to
the victims and their families pending the trial at the carliest so as o prevent
tampering ol the evidence,
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84.7. We grant two months’ time to the State Police o trace out all
those accused persons who have absconded and are on the run. They shall be
apprchended and produced belore the court concerned at the carliest.

84.8. We direet the State Government to ensure that the tralficked children
arc admitted in schools in accordance with the provisions ol the Right of
Children to Free and Compulsery Fducation Act, 2009 and continue 10 provide
support for their education.

84.9. At the end of the trial, the trial court concerned shall pass appropriate
orders as regards compensation Lo the victimis under the provisions of the
BNSS, 2023 including under the Uttar Pradesh Rani Laxmi Bai Mahila Evam
Bal Samman Kosh managed by the Tand Welfare Committee.

84.10. Al the State Governmenls across the country are dirccted to
laok into the Report ol BIRD dated 12-4-2023 more particularly the
recotnmendations, as reproduced by us in para 37 of this judgment.

84.11. All the State Governnients are directed to study the entire Report and
start fiimplementing cach of the recommendations by working out appropriate
modalities in that regard.

84.12. Wc direct all the High Courts across the country to call {or the

trallicking. Once cach of the High Courts is able to collect the necessary data
as regards the status of the trials, a circular thercafter shall be issued oo its
administrative side to all the wial courts concerned to complaete the trials within
i period of six months [rom the date of the circular andifneed be, by conducting
the trials on day-to-day basis. Each ol the High Courts shall therealter forward
a report to this Court as regards the compliance of the directions contained in
the circular.

84.13. Non-complignce of our directions or any laxity of any nature in that
regard on the part ol any of the authoritics shall be viewed very strictly and if’
need be, they shall be proceeded tor contemipt.

85. With the aforesaid, all the appeals stand disposed of

86. In the course of the hearing of this batch of appeals, we also came across
Writ Petition (Crly No. 43 of 2024 in which a coordinale Beneh ol this Court
has passed the following orderls (Sanjuy case', SCC OnLine SC paras 1-6)

!, Heard Ms Aparng Bhat, learned Scnior Counsel appearing or the
petitioner. The Union of India is represented by Ms Aishwarva Bhati,
learned ASC Mr CGarvesh Kabra, learned counsel appears for Respondent 2
— State of Uttar Pradesh. Mr Sarad Kumar Singhania. learned counscl
appears for Respondent 4 — State of Madhya Pradesh. Mr Milind Kumar.
lcarned counsel appears Tor Respondent 5 — Stale of Rajasthan.

)

2. This wril pelition is concerned with the plight of children who are
victims of organiscd child-trafficking racket spread across multiple States
in the country. Young children from vulnerable families are kidnapped and
sold o traffickers who work on a network basis.

U Semjerv v Sterte 6 0242 2024 SCC Online 8C 5022
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J. Ms Aparna Bhat, learned Scnior Counsel submits that multiple FIRs
have been filed in different States which would indicate a well entrenched
inter-State network of child trafficking. There are people who are tasked 1o
identify vulnerable children and to arrange for their trallicking and eventual
exploitation. The picture given in the writ petition raises serious issues,

4. The Ministey of Home Attairs, Government of Imdia had filed
an alfidavit on 23-9-2024. The same is taken on record. The atfidavit
indicates the advisorices issued by the Ministry ol Home Affairs (o all the
States and the Union lerritories on 25-0-2013 1o address the 3 specilic
aspects of trafficking i.c. prevention, protection and prosccution. Special
financial assistance is also provided by the Union Government to the States/
Union Territories, for upgrading/setting up ol the Anti-Human Trallicking
Units covering all the districts in the country, Coordination with all the
stakeholders on regular basis is also meationed in the counter affidavit,
In fuct. a national lTevel connuunication plattorm called the Crimme Mulu
Agency Centre (Cri-MAC) was launched in the vear 2020 which facilitates
dissemination of infornmation, inter alia, about child trafficking crimes, on
real time basis.

3. At this point, the results ol the coordinated efforts imade by the Union
Haome Ministry with the States and the Union Territories are not before us.
The Union ol India should therefore coordinate with all the stakeholders,
collect and collate data on the issues noted hereunder and also {ile the report
betaore this Court:

(/) How many children missing cases have been registered in cach
District/State since 2020 i.¢. when the Cri-MAC was launched?

(/1) From the registered cases. how many children have been recovered
within the stipulated period of 4 months and how many are yet to be
recovered?

(/i7y Whether a functional Ami-Human ‘lTrafficking Units in cach
district is established and il so (number of cases entrusted to the respective
Anti-Human Traflicking Lnits).

(/v) The powers coulerred on the Anti-Human Trafficking Units under
applicable Taws.

(') The number of pending proscecutions relating 1o child trallicking
cases in cach District/Stale.

(vi) Year-wise data be provided including the steps the respective States
intend to take in delayed cases ol iuvestigation or non-recovery ol the
missing child.

0. The learned ASG will lile a report as above in six weeks. List alter
six weeks.”

87. Tt poes without saying that it is an impaortant writ petition filed under

Article 32 ol the Constitution. It raises important issues as is evident from the

order! passed by this Court referred to above.

1 Sewzjery v, Sterte of 022024 SCC Onliane 8C 50232
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88. The Registry shall notify Writ Petition (Crl) No. 43 of 2024 belore the
uappropriate Court alter obtaining orders [rom the Hon®ble the Chicl Justice of
India.

B9, It is needless o clarify that the observalions made by this Court are
prima tacic in natwre and not expressions of any linal opinion. The guilt or
innocence ot the accused shall be determined by the trial court strictly on the
basis of the evidence., dircet or indirect, that may come on record during the
course of the trial. The trial court shall not be influenced in any manner by any
of the observations made by this Court.

90. The Registry is directed 1o Torward one copy cach of this judgment to
all the High Courts and one copy cach 1o all the State Governments. So lar as
the State Governments are concerned, one copy cach ol this judgment shall be
forwarded to the Principal Scerctary, Ministry of Home Affairs and Prineipal
Secretary., Ministry of Women and Child Development, respectivel v,

91. I'he Registry shall notify this matter once again in the month of October,
2025 to report compliance of our dircetions.

92. We request the police officer in-charge of the investigation ol the above
incident ol child trallicking as reported by TO/S (o personally remain present
before this Court on Monday 21-4-2025 so that we ¢can gather sonie turther
information as regards the action plan the police proposes to take against such
gangs operating within and outside Delhi. The Registey o inform the officer
concerned accordingly at the carliest.

03, We want o convey a message 1o one and all niore particularly the
parenls across the country that they should remain extremely vigilant and
carctul with their children. A slight carelessness or negligence or laxity on their
part may prove o be extremely costly. The pain and agony which any parcents
may have to face when the child dies is different from the pain and agony
that the parents may have to face when they lose their children 1o such gangs
engaged in traflicking. When the child dies, the parents may with passage of
time resign to the will ol the Almighty but when the child is lost and not found
they have to sufler the pain and agony lTor the rest of their life! Tt is worst than
death. Therefore, we humbly urge to one and all to remain very cautious and
vigilant.

4. Il any newbor infant is traflicked from any hospital, the immediate
action against the hospital should be suspension ol licence to run the hospital
over and above other actions in accordance with Taw. When any lady comes o
deliver her baby in any hospital, it is the responsibility ol the administration of
the hospital te protect the newborn infant in all respects.

95, Pending applications il any stand disposed ol
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Jitesh Sharma, Adv., Mr. Jagadish Kumar Jha, Adv., For Petitioner(s)
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The Judgment of the Court was delivered by

SANDEEP MEHTA, J.:— Heard.

2. Leave granted.

3. This appeal by special leave emanates from the order dated 18"
January, 2024, passed by the learned Single Judge of the High Court of

Judicature at Patna® whereby, the appeal preferred by respondent No. 2
-accused? under Section 14(A)(2) of the Scheduled Castes and the

Scheduled Tribes (Prevention of Atrocities) Act, 19892 was allowed and
she was granted bail in connection with Mahila P.S. Case No. 17 of
2022 registered for the offences punishable under Sections 341, 323,

328, 376, 120-B read with Section 34 of the Penal Code, 1860% and

Sections 3/4 of the Immoral Traffic (Prevention) Act, 19562 and
Sections 3(1)(w)/3(2)(va) of the SC/ST Act. The appellant-victim
herein is the informant in the said FIR.

4. The prosecution case as against respondent No. 2 is that she
while being posted as the Superintendent of the Uttar Raksha Grih,
Gaighat, Patna indulged in administering intoxicating medicines and
injections to the appellant-victim and other female inmates of the
protection home, who were later on subjected to sexual exploitation
and mental torture. Grave allegations are attributed to the respondent-
accused that she used to send the ladies housed in the protection
home, outside for the purpose of providing sexual favours to influential
people. The FIR in the instant case came to be based on the
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intervention of the High Court which took cognizance of a newspaper
report narrating the ordeals faced by the females kept in the protection
home. The investigation was also monitored by the High Court.

5. It may be noted that during the course of investigation, few more
ladies in addition to the appellant herein made allegations of torture
and sexual exploitation against respondent No. 2.

6. The application for bail filed by respondent No. 2 came to be

rejected by the learned Exclusive Special Court (SC/ST Act), Patna®

vide order dated 10" July, 2023. Respondent No. 2 preferred an appeal
under Section 14(A)(2) of the SC/ST Act before the High Court,
assailing the order passed by the Special Court.

7. In the meanwhile, chargesheet came to be filed against
respondent No. 2 in the Special Court which took cognizance of the
offences punishable under Sections 341, 342, 323, 328, 376, 120B,
504, 506 of the IPC, Sections 3/4 of the IT Act and Section 3(1)(w)/3

(2)(va) of the SC/ST Act vide order dated 29t August, 2023.

8. It may be noted that in the appeal before the High Court, the
appellant-victim was not impleaded as a party, and bail was granted to
the accused (respondent No. 2) in clear violation of the mandate under
Section 15A(3) of the SC/ST Act which makes hearing of the victim in

any prayer for bail essential. The High Court, vide order dated 18"
January, 2024, allowed the appeal filed by respondent No. 2 and
granted her bail with the following reasoning:—

“7. Having heard learned counsel for the parties and taking into
consideration that there is no specific allegation against the
appellant, the Court is inclined to allow this appeal. Accordingly, the
appeal is allowed and the impugned order dated 10.07.2023 is
hereby set aside.”

9. The appellant-victim is before us through this appeal by special
leave to assail the order passed by the High Court.

10. We have heard and considered the submissions advanced by
learned counsel for the appellant-victim, learned counsel representing
respondent No. 2-accused and the learned standing counsel
representing the State of Bihar.

11. Learned counsel for the appellant-victim vehemently and
fervently contended that the High Court granted bail to respondent No.
2 by a cryptic order without assigning any reasons whatsoever and
totally ignoring the critical fact that respondent No. 2 being the
Superintendent of the women protection home was a person in
authority, who misused her position to exploit the helpless female
inmates of the institution and deliberately orchestrated their sexual
exploitation by various influential persons. Numerous women inmates
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have made grave allegations in their statements recorded under
Section 164 of the Criminal Procedure Code, 1973, stating that they
were sent out of the institution for providing sexual gratification to
outsiders and those who resisted, were injected with intoxicants and
under the influence thereof, they were subjected to sexual exploitation
by different men.

12. It was further contended that unidentified men were allowed
access into the protection home where they would take advantage of
the helpless condition of the victims so as to gain sexual favours.

13. He further pointed out that pursuant to the release of
respondent No. 2 on bail, she has been reinstated in service, and she is
heading another protection home within the State of Bihar. As per the
learned counsel, this approach of the State authorities in allowing
respondent No. 2 to continue functioning as a person in-charge of the
protection home, despite there being allegations of misuse of power to
facilitate sexual exploitation of female inmates would imminently
expose the inmates to a grave risk of being subjected to sexual
exploitation. He submitted that it is apparent that the concerned
authorities of the State Government are hands in glove with the
accused and have no intention of punishing respondent No. 2 for her
recalcitrant conduct. Rather she has been rewarded with a fresh tenure
in an identical protection home where she had earlier committed the
atrocities on the female inmates.

14. Learned counsel further submitted that in case, respondent No.
2 is allowed to remain on bail, there is an imminent danger of her
influencing the witnesses and frustrating the trial. He pointed out that
as a matter of fact, numerous threats have already been given to the
witnesses of this case and hence, the continuance of respondent No. 2
on bail would be detrimental to a fair trial.

15. On these grounds and looking to the gravity and nature of
allegations, learned counsel for the appellant implored the Court to
exercise its extraordinary jurisdiction under Article 136 of the
Constitution of India so as to cancel the bail granted to respondent No.
2.

16. Learned standing counsel representing respondent No. 1-State
of Bihar supported the submissions advanced by learned counsel for the
appellant-victim. He contended that after thorough investigation, grave
allegations of misuse of official position to exploit the helpless and
destitute female inmates housed in the protection home have been
substantiated. Respondent No. 2 being a person in authority shall
definitely influence the fair trial of the case and there is imminent
threat to the life and limb of the victim ladies, if respondent No. 2 is
allowed to continue on bail during the pendency of the trial. However,
on a pertinent query being posed, learned standing counsel was not in
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a position to explain the conduct of the State authorities in reinstating
respondent No. 2-accused and putting her in charge of another
women's home in spite of the fact that she is facing a prosecution for
abuse of powers and sexual exploitation while working in a similar
institution.

17. Learned counsel representing respondent No. 2-accused
strenuously tried to justify the impugned order. He urged that the High
Court, while considering the bail application has taken note of the
material available on record and rightly found that there are no specific
allegations against respondent No. 2 in the prosecution evidence and
thereafter, a reasoned order has been passed directing release of
respondent No. 2 on bail. He urged that respondent No. 2 being a

woman had languished in custody for almost 500 days, since 27
August, 2022 and this was the most vital factor which weighed with the
High Court in favour of grant of bail. He urged that detailed discussion
of evidence at the stage of deciding the bail application may prejudice
the trial and hence, it would not be fair to say that the High Court has
not adverted to the merits of the case.

18. He urged that respondent No. 2 being a woman is entitled to a
special consideration for grant of bail and as such, this Court should be
slow in interfering with the order passed by the High Court directing
release of respondent No. 2 on bail.

19. We have given our thoughtful consideration to the submissions
advanced at the bar and have gone through the impugned order and
the material placed on record.

20. At the outset, we may like to note that the allegations attributed
to respondent No. 2 shake the conscience of the Court. Respondent No.
2 being posted as the Officer in-charge of the women's protection home
was required to work as a protector of the inmates, but she turned
rogue and indulged in sexual exploitation of the helpless and destitute
women who had been placed in the said protection home which is an
institution created to provide them safety and security.

21. Thus, it is clearly a case, wherein the person put in the role of a
saviour has turned into a devil.

22. Not only are the allegations attributed to respondent No. 2-
accused are grave and reprehensible in nature, in addition thereto, the
fact remains that releasing respondent No. 2 on bail is bound to have
an adverse effect on trial because there would be an imminent
possibility of the witnesses being threatened.

23. Recently, this Court in the case of Shabeen Ahmad v. The State

of Uttar Pradesh? while placing reliance upon the case of Ajwar v.

Waseem? cancelled the bail granted to the accused in a dowry death
case observing as follows:
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“18.... A superficial application of bail parameters not only
undermines the gravity of the offence itself but also risks weakening
public faith in the judiciary's resolve to combat the menace of dowry
deaths. It is this very perception of justice, both within and outside
the courtroom, that courts must safeguard, lest we risk normalizing
a crime that continues to claim numerous innocent lives. These
observations regarding grant of bail in grievous crimes were
thoroughly dealt with by this Court in Ajwar v. Waseem in the
following paras:

“26. While considering as to whether bail ought to be granted
in a matter involving a serious criminal offence, the Court must
consider relevant factors like the nature of the accusations made
against the accused, the manner in which the crime is alleged to
have been committed, the gravity of the offence, the role
attributed to the accused, the criminal antecedents of the
accused, the probability of tampering of the witnesses and
repeating the offence, if the accused are released on bail, the
likelihood of the accused being unavailable in the event bail is
granted, the possibility of obstructing the proceedings and
evading the courts of justice and the overall desirability of
releasing the accused on bail. [Refer: Chaman Lal v. State of U.P.
[Chaman Lal v. State of U.P., [(2004) 7 SCC 525]; Kalyan
Chandra Sarkar v. Rajesh Ranjan, [(2004) 7 SCC 528]; Masroor v.
State of U.P., [(2009) 14 SCC 286]; Prasanta Kumar Sarkar v.
Ashis Chatterjee, [(2010) 14 SCC 496]; Neeru Yadav v. State of
U.P., [(2014) 16 SCC 508]; Anil Kumar Yadav v. State (NCT of
Delhi), [(2018) 12 SCC 129]; Mahipal v. Rajesh Kumar, [(2020) 2
SCC 118].

27. 1t is equally well settled that bail once granted. ought
not to be cancelled in_a mechanical manner. However, an
unreasoned or perverse order of bail is always open to
interference by the superior court. If there are serious
allegations against the accused, even if he has not misused the
bail granted to him, such an order can be cancelled by the same
Court that has granted the bail. Bail can also be revoked by a
superior court if it transpires that the courts below have ignored
the relevant material available on record or not looked into the
gravity of the offence or the impact on the society resulting in
such an order. In P v. State of M.P., [(2022) 15 SCC 211] decided
by a three-Judge Bench of this Court [authored by one of us
(Hima Kohli, J.)] has spelt out the considerations that must weigh
with the Court for interfering in an order granting bail to an
accused under Section 439(1) CrPC in the following words: (SCC
p. 224, para 24)
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“24. As can be discerned from the above decisions, for
cancelling bail once granted, the court must consider whether
any supervening circumstances have arisen or the conduct of
the accused post grant of bail demonstrates that it is no longer
conducive to a fair trial to permit him to retain his freedom by
enjoying the concession of bail during trial [Dolat Ram v. State
of Haryana, (1995) 1 SCC 349]. To put it differently, in
ordinary circumstances, this Court would be loathe to
interfere with an order passed by the court below
aranting bail but if such an order is found to be illegal or
perverse or premised on material that is irrelevant, then
such an order is susceptible to scrutiny and interference
by the appellate court.”

Considerations for setting aside bail orders

28. The considerations that weigh with the appellate court for
setting aside the bail order on an application being moved by the
aggrieved party include any supervening circumstances that may
have occurred after granting relief to the accused, the conduct of the
accused while on bail, any attempt on the part of the accused to
procrastinate, resulting in delaying the trial, any instance of threats
being extended to the witnesses while on bail, any attempt on the
part of the accused to tamper with the evidence in any manner. We
may add that this list is only illustrative and not exhaustive.
However, the court must be cautious that at the stage of granting
bail, only a prima facie case needs to be examined and detailed
reasons relating to the merits of the case that may cause prejudice
to the accused, ought to be avoided. Suffice it is to state that the
bail order should reveal the factors that have been considered
by the Court for granting relief to the accused.”

(Emphasis Supplied)
24. It is trite that bail once granted should not be cancelled
ordinarily, but where the facts are so grave that they shake the
conscience of the Court; and where the release of the accused on bail
would have an adverse impact on the society, the Courts are not
powerless and are expected to exercise jurisdiction conferred by law to
cancel such bail orders so as to subserve the ends of justice. The
present one is precisely a case of such nature.

25. We may note that the impugned order could have been quashed
on the solitary ground of non-compliance of Section 15A(3) of the
SC/ST Act which mandates that notice to a victim is essential before a
prayer for bail is being considered, in a case where the offence/s under
the SC/ST Act have been applied.

26. On going through the memo of appeal filed by the respondent-
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accused in the High Court, we find that the appellant-victim was not
impleaded as a party respondent therein and hence, did not have the
benefit of right of hearing as warranted by Section 15A(3) of the SC/ST
Act.

27. Furthermore, keeping in view the principles laid down by this
Court in Shabeen Ahmad (supra), we are of the firm opinion that the
present case is an exceptional one, wherein the grant of bail by the

High Court to respondent No. 2-accused by a cryptic order dated 18t
January, 2024 has resulted into travesty of justice. Grant of bail to the
person accused of such grave offences without assigning reasons
shakes the conscience of the Court and would have an adverse impact
on the society. Furthermore, the release of the accused on bail would
adversely impact the trial as there would be high chances of the
material witnesses being threatened and influenced. Our conclusions
are fortified by the fact that respondent No. 2-accused has been
reinstated to the position of Superintendent of another protection home
which speaks volumes about her clout and influence with the
administration.

28. Consequently, it is a fit case, warranting exercise of this Court's
extraordinary jurisdiction under Article 136 of the Constitution of India
so as to interfere in the impugned order dated 18t January, 2024
which is hereby quashed and set aside.

29. The bail granted to respondent No. 2-accused is hereby
cancelled. She shall surrender before the trial Court within a period of
four weeks from today, failing which, the trial Court shall cancel her bail
bonds and ensure that she is taken into custody for the remainder of
trial. The trial Court and the District administration shall ensure that
proper protection and support is provided to the victims of the case. In
case there is any change of circumstances, respondent No. 2-accused
shall be at liberty to renew her prayer of bail before the appropriate
forum.

30. The appeal is allowed in the above terms.

31. Pending application(s), if any, shall stand disposed of.

1 Hereinafter referred to as the “High Court”.

2 Hereinafter referred to as the “respondent No. 2”.
3 Hereinafter referred to as the “SC/ST Act”.
Hereinafter referred to as the “IPC”.

® Hereinafter referred to as the “IT Act”.
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The Judgment of the Court was delivered by

JOYMALYA BAGCHI, J.:— Appellants have assailed a cryptic order
dated 02.07.2015 whereby the High Court refused to quash Crime No.
93 of 2014 under Sections 186 and 353 of Penal Code, 18602,

2. Guria is a well known and reputed organization fighting against
human trafficking and commercial sexual exploitation of girls/children
in the State of Uttar Pradesh. Due to its relentless efforts a number of
minor girls have been rescued from the clutches of traffickers. While
the pioneering efforts of the organization received accolades at national
and international levels, its foot soldiers i.e. the appellants have
suffered the ignominy of being branded as “criminals” for alleged
overzealousness in course of a raid to rescue bonded labour/minor
children from a brick kiln at Varanasi, Uttar Pradesh.

3. The unfortunate saga commenced when the first appellant, a
Project Coordinator at Guria submitted an application before the District
Magistrate, Varanasi alleging bonded/child labourers were engaged in a
brick kiln at Varanasi and prayed that the exploited labourers including
children be rescued. In response to the application, Deputy District
Magistrate, Varanasi ordered Assistant Labour Commissioner to take
necessary action.

4. Pursuant to the directions of the Assistant Labour Commissioner,

on 06.06.2014 at 10 am, one Raja Ram Dubeyg, Ram Avatar Sharma
and Ram Lakhan Swarnkar (Labour Employment Officers), Inspector
Ajit Kumar Singh of Anti Human Trafficking Force (AHTF) and two
constables of Lohta Thana Varanasi proceeded to inspect the spot.
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Appellants also accompanied the team.

5. Appellants contend they found children and labourers at the brick
kiln who were brought to the Police Station. At that time the owner of
the brick kiln intervened and took away the labourers. First appellant
submitted a faxed message disclosing these facts to the District
Magistrate.

6. On the other hand, informant lodged a complaint at Lohta Police
Station though no child was found working at the spot, alleging when
his team had reached Shakti Mark Brick Kiln, appellants along with
others forcibly put the labourers and the children in dumpers and took
them away. Appellants did not obey the instructions of the joint team
and did not let them record their statements before taking away the
labourers. Thereby they obstructed and hampered their discharge of
official duty.

7. On his complaint, FIR came to be registered under Sections 186,
353 and 363 IPC.

8. On further statement of one of the labourers, namely, Om
Prakash, Section 363 IPC was dropped. Statements of other witnesses
were recorded and charge sheet under Sections 186 and 353 IPC came
to be filed. Magistrate took cognizance of the chargesheet which was
assailed before the High Court. The High Court by the impugned order
refused to quash the chargesheet holding as follows:—

“From the perusal of the material on record and looking into the
facts of the case at this stage it cannot be said that no offence is
made out against the applicants. All the submission made at the bar
relates to the disputed questions of fact, which cannot be
adjudicated upon by this Court under Section 482, Cr.P.C. At this
stage only a prima facie case is to be seen in the light of the law laid
down by the Supreme Court in cases of R.P. Kapur v. State of
Punjab, AIR 1960 SC 866, State of Haryana v. Bhajan Lal, 1992 SCC
(Cri) 426, State of Bihar v. P.P. Sharma, 1992 SCC (Cri) 192 and
lastly Zandu Pharmaceutical Works Ltd. v. Mohd. Saraful Haq (Para-
10) 2005 SCC (Cri) 283. The disputed defence of the accused cannot
be considered at this stage. Moreover, the applicants have got a
right of discharge under section 239, 245(2) or 227/228, Cr. P.C. as
the case may be through a proper application for the said purpose
and they are free to take all the submissions in the said discharge
application before the trial Court.”

9. Above quoted paragraph shows the High Court did not advert
either to the facts of the case or the contentions raised on behalf of the
appellants. In a perfunctory manner it observed the issues involved
disputed questions of fact which could not be adjudicated before the
court under Section 482 Cr.P.C. It also observed the appellants have
riaht to seek discharae before the trial court.
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10. However, prior to arriving at such finding it is the duty of the
High Court to ascertain whether the uncontroverted allegations in the
FIR/Chargesheet constitute an offence, or continuation of the
proceeding suffers from a legal bar or is wholly vexatious and an abuse
of process of law.

11. Summoning of an accused is a serious matter which affects
liberty and dignity of the individual concerned. Judicial intervention
under Section 482 Cr. P.C. to weed out vexatious proceedings is of
pivotal importance in order to protect individuals from untelling
harassment and misery and to ensure unmerited prosecutions do not
crowd overflowing dockets of criminal courts and yield space for
deserving cases. Faced with the agony of a lame prosecution, it is of
little solace to a litigant to be told that inherent powers are shut out as
he is entitled to approach the trial court and pray for discharge. The
inherent power of the High Court to prevent abuse of process of court is
much wider in amplitude than the discharge powers and cannot be

whittled down on the plea of existence of such remedyg.

12. As the High Court had not adverted to the facts of the case at all
and mechanically recorded a finding that the case did not merit
intervention at the preliminary stage, we have ourselves undertaken
such exercise.

13. What emerges from scanning the allegations in the chargesheet
and statements of witnesses is that the appellants had accompanied a
team of Labour Enforcement Officers to verify the allegation that
bonded/child labour were employed at the brick kiln. During inspection,
a difference of opinion cropped up between the labour officers and the
appellants as to the manner in which the inspection was to be
conducted. While the appellants wanted the workmen and children to
be brought to the Police Station for interrogation, the members of the
labour officers intended to record their statements at the site before
taking further action.

14. In this backdrop, the appellants had put the labourers and the
children in a Dumper and carried them away from the site before their
statements could be recorded. Thereby, it is alleged they had
obstructed discharge of official duties.

15. Appellants have a counter version. Even prior to lodging of FIR,
first appellant through a faxed message had informed the District
Magistrate that at the intervention of the brick kiln owner the labourers
and children who had been taken to the Police Station were illegally
released.

16. We need not detain ourselves with regard to truthfulness of the
rival versions.

17. The moot issue is do the uncontroverted allegations as narrated
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in the chargesheet disclose the ingredients of offences under Sections
186 and 353 IPC ?

18. Essential ingredients of offence under Section 186 are as
follows:—

(i) Obstruction of a public servant in discharge of public functions

(ii) Such obstruction is done voluntarily and with the intention to

prevent discharge of official duties.

19. Section 353 is attracted when the following ingredients are
satisfied:—

(i) Use of assault or criminal force on a public servant during

execution of his duty.

(ii) With the intentiond:—

(a) to prevent or deter discharge of such duty; or
(b) as a consequence of anything done or attempted to be done in
the lawful discharge of his duty.

20. The words force and criminal force are defined in Sections 349
and 356 IPC and ‘assault’ is defined in Section 351 of the said Code.

21. A person is said to use force when:

(i) He causes motion, change in motion or cessation of motion of

another person by:

(a) use of bodily power; or

(b) using a substance which comes in contact of the body,
wearing apparel etc or with anything which affects the other
person's senses; or

(c) inducing any animal to move or change its motion or cease to
move.

22. Criminal force is defined as use of force by a person in order to
commit an offence or done with the intention that such force is to cause
or likely to cause injury, fear and annoyance to other person.

23. Assault involves any gesture or preparation which is done with
the intention that such gesture or preparation will cause an
apprehension about use of criminal force. Use of criminal force or
assault on a public servant is essential to attract Section 353 IPC.

24. Coming to the facts of the case, uncontroverted allegations in
the chargesheet do not disclose use of force or holding out threatening
gestures giving rise to an apprehension of use of force towards public
servant. Physical movement of the labourers would not amount to use
of force far less criminal force on a public servant.

25. Given this situation, we can safely conclude uncontroverted
allegations in the chargesheet do not disclose the ingredients of offence
under Section 353 IPC.

26. This brings us to Section 186 IPC. It would be argued the
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appellants obstructed discharge of official duties by not permitting the
statements of bonded Ilabourers/children to be recorded before
removing them from the site. Obstruction to a public servant must be
done with the requisite mens rea i.e. to prevent the latter from
discharging his official duty.

27. Statements of labourers unequivocally show that no force was
used to take them away and they were promptly released. These
statements do not give an impression that such action was with the
intention to impede discharge of official duty. It appears there was a
genuine difference of opinion between the appellants and the officials
concerned. Members of the social organization were of the impression
that bonded labourers/children ought to be interrogated at a neutral
place i.e. Police Station whereas the officers wanted to interrogate them
at the site.

28. It goes without saying the manner and mode of interrogation
was to be decided by the labour officers but appellants’ endeavours
were not to impede interrogation but to ensure it was conducted in a
more effective manner. Such factual position denudes their action of
the requisite mens rea, i.e. intention to obstruct official duty. When
profile of the allegations emerging from the factual matrix of the case
renders existence of mens rea patently absurd or inherently
improbable, such prosecution is liable to be quashed as an abuse of
process of law.

29. Malicious animus of the labour officials towards the appellants is
evident from the reports annexed to the counter affidavit. Annexure
CA/2 is a report of the Additional Labour Commissioner, U.P to National
Commission for Protection of Child Rights regarding the incident. In the
report, the Additional Commissioner had gone to the extent of alleging
the appellants had offered bribes to the labourers to make false
statements. Such insinuations are wholly unfounded and not borne out
from the statements recorded during investigation. This hostile stance
of the department fortifies our conclusion that registration of the
criminal case was a product of malice and personal vendetta against
the appellants.

30. Even assuming the ingredients under Section 186 are disclosed,
prosecution under the said section simplicitor suffers from various
insurmountable legal hurdles.

31. Firstly, Section 186 is a non-cognizable offence and in absence
of ingredients of Section 353 (cognizable offence) disclosed in the FIR,
prior permission of Magistrate under Section 155(2) Cr. P.C. was

necessary to register FIR.%2 No such permission was obtained rendering
the registration of FIR and ensuing investigation bad in law.

32. Secondly, cognizance of offence under Section 186 IPC was
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taken on a police report in breach of Section 195 Cr. P.C. Section 195,
inter alia, provides no court shall take cognizance of offence under
Section 186 save and except on a complaint in writing by the aggrieved
public servant or his superior. In view of the aforesaid legal bar,
cognizance taken of the offence under section 186 on a police
report/chargesheet is impermissible in law.

33. It would be argued as FIR was registered for both cognizable
(section 353 IPC) and non-cognizable offences (section 186), even if
Section 353 IPC is quashed, police report under Section 186 may be
treated as ‘complaint’ in view of the Explanation to Section 2(d) Cr.
P.C.

34. Section 2(d) Cr. P.C. reads as follows:—

“2(d). complaint” means any allegation made orally or in writing
to a Magistrate, with a view to his taking action under this Code, that
some person, whether known or unknown, has committed an
offence, but does not include a police report.”

Explanation.- A report made by a police officer in a case which

discloses, after investigation, the commission of a non-cognizable
offence shall be deemed to be a complaint; and the police officer by

whom such report is made shall be deemed to be the complainant.”

As per the explanation appended to the definition clause, a police
report disclosing a non-cognizable offence (section 186 in the present
case) shall be deemed to be a complaint and the police officer shall be
deemed to be the complainant. Even then, the legal embargo under
section 195 Cr. P.C. is not dispelled as the legal fiction deems the
police officer and not the aggrieved public servant as the complainant.

35. Similar view has been taken in B.N. John v. State of U.P.2.

36. For the aforesaid reasons, impugned prosecution is quashed and
the appeal is allowed. Pending applications, if any, shall stand disposed
of.

1 For short, ‘IPC’

2
Informant

Ashok Chaturvedi v. Shitul H. Chanchani, (1998) 7 SCC 698.

4 State of Haryana v. Bhajan Lal, 1992 Supp (1) SCC 335 [see Para 102(4)]

® 2025 SCC OnlLine SC 7
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liable in any manner by reason of any mistake or omission or for any action taken or omitted to be taken or advice
rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ notification. All
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In the Supreme Court of India
(BEFORE B.R. GAvAl, C.J. AND K. VINOD CHANDRAN, J.)

Indian Society of Organ Transplantation
Petitioner;

Versus
Union of India and Others ... Respondents.

Writ Petition (Civil) No. 39 of 20258
Decided on November 19, 2025
Advocates who appeared in this case:

Mr. K Parameshwar, Sr. Adv., Mr. M V Mukunda, Adv., Ms. Kanti,
Adv., Ms. Raji Gururaj, Adv., Mr. Shreenivas Patil, Adv., Ms. Veda
Singh, Adv., Mr. Prasad Hegde, Adv., Ms. Sai Kaushal, Adv., Mr. Anand
Dilip Landge, AOR, For Petitioner(s)

Mr. Tushar Mehta, SG, Ms. Archana Pathak Dave, A.S.G., Ms. Mili
Baxi, Adv., Mr. Khushal Kolwar, Adv., Mr. Misha Kumar, Adv., Mr.
Jagdish Chandra, Adv., Ms. Harshita Choubey, Adv., Mr. Manish, Adv.,
Mr. Sudarshan Lamba, AOR, Mr. Parmod Kumar Vishnoi, Adv., Ms.
Shirin Khajuria, Sr. Adv., Mr. Ankit Yadav, AOR, Ms. Swati Tiwari, Adv.,
Ms. Gunjan Rathore, Adv., Mr. Gopal, Adv., Mr. Naveen Sharma, AOR,
Mrs. Swati Bhushan Sharma, Adv., Mr. S.K. Sharma, Adv., Ms. Payal
Gola, Adv., Mr. Varad Kilor, Adv., Mr. Siddharth Dharmadhikari, Adv.,
Mr. Aaditya Aniruddha Pande, AOR, Mr. Shrirang B. Varma, Adv., Mr.
Pukhrambam Ramesh Kumar, AOR, Mr. Karun Sharma, Adv., Ms.
Anupama Ngangom, Adv., Ms. Rajkumari Divyasana, Adv., Ms. Misha
Rohatgi, AOR, Mr. Nakul Mohta, Adv., Mr. Amulya Upadhyay, Adv., Mr.
Ayush Kashyap, Adv., Ms. Sneha Menon, Adv., Mr. Kunal Mimani, AOR,
Mr. Prashant Alai, Adv., For Respondent(s)

The Judgment of the Court was delivered by

B.R. GAvAl, C.J.:— The present Writ Petition has been filed at the
instance of the Indian Society of Organ Transplantation in order to
highlight the issues with regard to uniformity, equality and access in
the realm of organ donation for both the donors and the recipients.

2. The Transplantation of Human Organs Act, 1994 (for short, “the
1994 Act”) was enacted pursuant to the resolutions passed by various
States under Article 252(1) of the Constitution of India. The said

legislation falls under Entry 6 of List Il of the 7" Schedule pertaining to
“Public health and sanitation; hospitals and dispensaries”. The 1994 Act
was adopted by all the States.
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3. Certain important amendments were made to the 1994 Act in the
year 2011, again pursuant to the resolutions passed by the States
under Article 252(1) of the Constitution of India. The main purpose of
the 2011 amendment was to include ‘tissue’ transplants within the
scope of 1994 Act. The said amendment also introduced Section 9(3A)
enabling swap transplantation for the first time. It also broadened the
definition of ‘near relatives’, set up the National Human Organs and
Tissues Removal and Storage Network, and established the National
Registry for Transplants. The Transplantation of Human Organs and
Tissue Rules, 2014 (for short, “the 2014 Rules”) were also brought into
force in line with the changes made in the 1994 Act.

4. It appears that one of the States, i.e., the State of Andhra
Pradesh has not yet adopted the 2011 amendment. It further appears
that the States of Karnataka, Telangana, Andhra Pradesh and Manipur
have not yet adopted the 2014 Rules. It further appears that after the
last affidavit was filed by the Union of India, as per the directions
issued by this Court, now the State of Karnataka has passed a
resolution dated 21.08.2025 adopting the 2011 amendment. Such a
non- adoption till now, severely impedes the possibility of adoption of a
uniform national policy and national grid and reduces the chances of
transplantation in the concerned States as well as the rest of the
country.

5. We, therefore, request all the States/Union Territories, who have
not yet adopted the 2011 amendment and/or the 2014 Rules, to take
into consideration the importance of the issue and adopt the same.

6. It further appears that two north-eastern States i.e., Meghalaya
and Nagaland and three Union Territories, i.e., Andaman and Nicobar
Islands, Lakshadweep and Ladakh are presently functioning without a
State Organ and Tissue Transplant Organization (for short, “SOTTO”).
Mr. K. Parameshwar learned senior counsel appearing on behalf of the
petitioner submits that unless the SOTTO is established in the said
States/Union Territories, the work of organ/tissue transplant cannot be
performed.

7. Learned senior counsel for the petitioner further states that there
is an acute shortage in the number of organ donations in the country.
He submits that in order to tackle the shortage, two policy measures
need to be taken. First is linking of brain-stem death certification with
the death certification, and the consequent option to donate organs.
The second suggestion of the learned senior counsel is development of
a national policy as well as national portal to operationalize swap
transplantation under Section 9(3A) of the 1994 Act.

8. Insofar as brain-stem death certification is concerned, learned
senior counsel submits that Form 4 and Form 4A of Registration of
Births and Deaths Rules, 1999 be amended across the country to
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include a column on brain dead certification and an option to donate
organs. It is the contention of the petitioner, which is working on the
national level in the field of organ transplantation, that such a measure
would exponentially increase awareness of possibility of the organ
donation in brain dead persons and will increase the number of organ
donations pursuant thereto.

9. The learned senior counsel for the petitioner has highlighted that
as per the National Organ and Tissue Transplant Organization (for short,
“NOTTO”), the importance of donation by persons who are certified to
be brain-stem dead is much more, as they can donate up to eight vital
organs, whereas the person who has suffered natural cardiac death can
only donate tissues.

10. Another issue highlighted by the learned senior counsel for the
petitioner is with regard to the swap transplantation, which is permitted
under Section 9(3A) of the 1994 Act. According to the petitioner, on
account of low deceased organ donation rates and donor-recipient
incompatibility, a national policy for swap transplantation would go a
long way in the matter of organ donation/transplantation. It is
submitted that in the absence of a national policy coupled with the fact
that different States have either no policy, or an independent policy,
the swap transplantation is not being done though a large number of
donors are available. It is further submitted that a national grid for
swap transplantations and organ donations would enable different
donors and different recipients in various States across the country to
connect thereby increasing the number of transplants. It is, therefore,
submitted that the Union of India through the NOTTO must formulate a
national policy to ensure equitable access to swap transplantation for
addressing the existing inequalities in the healthcare system.

11. Learned senior counsel for the petitioner further submitted that
the capacity for organ transplantation must also take into account the
fact that the number of registered hospitals under the 1994 Act and the
2014 Rules is abysmally low and almost non-existent in some States. It
is submitted that in some of the States like the States of Jharkhand,
Meghalaya, Mizoram, Nagaland, Sikkim and Union Territories of
Andaman and Nicobar Islands, Ladakh and Lakshadweep, no
government hospital is available for carrying out organ transplantation.
It is accordingly suggested that the Union of India through the NOTTO
and in consultation with the States must evolve a five-year plan to
address these concerns and ensure that hospitals are equipped with
facilities and doctors, meeting the standards as required under the
1994 Act and 2014 Rules in every State. It is further stated that the
said plan must also account for the per capita transplantation
requirements in larger States and suggest measures for increasing the
capacity as well as awareness across the country regarding organ
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transplantation.

12. We are also informed that the allocation criteria, which is made
by the States under Rule 31(4)(f) of the 2014 Rules differs from State
to State. It is submitted by the learned senior counsel for the petitioner
that while the criteria may be reasonable in each State, the lack of a
national policy allows for “gaming of the system” by a select few who
have the resources and capability to register in different States. It is
submitted that the allocation criteria does not address concerns of
gender, class and region thereby resulting in discrimination, which is
impermissible. The learned senior counsel submitted that the High
Court of Gujarat has struck down the requirement of domicile for
registration for transplantation in the case of Vidya Ramesh Chand

Shah v. State of Gujarati. It is further submitted that a uniform
national policy is imperative to secure the substantial right to health.
He submits that the Union of India as well as the States/Union
Territories should play a cooperative role in facilitating organ
donation/transplantation.

13. In response to the concern expressed by this Court when the
matter was heard yesterday that many a times the live donors are left
in the lurch after they donate their organs, learned senior counsel for
the petitioner while referring to the Guiding Principles for Organ
Donation laid down by the World Health Organization, submitted that
the guiding principles mandate that the donor's concern is voluntary
and informed. He further submitted that the WHO's guiding principle
(specifically No. 3) provides that live donations are acceptable, when
professional care of donors is ensured and follow-ups are well
organized. In this regard, he refers to the judgment passed by the High

Court of Kerala in the case of Moideen v. State of Kerala? authored by
one of us (K. Vinod Chandran, J., as he then was), wherein the High
Court observed thus:

“16...The renal parameters of a donor are assessed at the time of
transplant and it does not take into account the medical
complications that may arise in future due to the stress on the
remaining organ. There is also an element of risk to the donor who is
subjected to a surgical procedure and recovery therefrom. Quests in
life are many and varied, for the haves, but for most; the have-nots,
it is ‘a better tomorrow’. To loose hope in life and to sell ones own
organ to achieve better living conditions is not a happy situation.
Live organ transplantation for consideration, other than Ilove,
affection for a willing sacrifice, is abhorrent to the concept of a
healthy, civilized society.”

14. It is relevant to note that the Kerala High Court notices the
WHO's Guiding Principles for Organ Donation and holds that “Truly
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altruistic motives will also not be directed against an individual and life
of one is as precious of yet another”.

15. We concur with the view taken by the High Court of Kerala and
hold that though the life of a recipient is required to be taken care of,
equally the life of a live donor who parts with a valuable part of his
body should not be neglected and should be adequately taken care of
after the operation is carried out.

16. In that view of the matter, we find it appropriate that the NOTTO
must come forward with a national policy which also addresses
concerns with regard to the maintenance of the health of a live donor
after the operation is carried out.

17. We have also heard Mr. Tushar Mehta, learned Solicitor General
of India and Ms. Archana Pathak Dave, learned Additional Solicitor
General of India.

18. We must place on record our appreciation for the learned
Solicitor General of India as well as learned Additional Solicitor General,
who have assisted this Court by not treating the present petition as an
adversarial litigation. We must also place on record our appreciation for
the Union of India as it has acted in a collaborative manner with the
petitioner to arrive at practical solutions for the issues raised in the
petition.

19. In light of the above, we issue the following directions:

i. We request the Union of India to persuade the State of Andhra
Pradesh through its Chief Secretary or the Principal Secretary of
Health to adopt the Transplantation of Human Organs
(Amendment) Act, 2011 by explaining to them the importance of
such adoption.

ii. We also request the Union of India to, in a similar manner,
persuade the States of Karnataka, Telangana, Andhra Pradesh and
Manipur to adopt the 2014 Rules.

iii. We direct the Secretary, Health and Family Welfare, Union of
India to personally monitor the aforesaid points contained in sub-
paragraphs (i) and (ii) of this paragraph.

iv. The Union of India is directed to constitute a SOTTO for the States
of Meghalaya and Nagaland under the aegis of National Organ
Transplant Program after due consultation with the concerned
States.

v. The Union of India through NOTTO is requested to evolve model
allocation criteria in consultation with all the States so as to
ensure a uniform national policy for transplantation. The uniform
national policy guidelines must include provisions to alleviate the
concerns with respect to gender, class and regional discrimination
and provide appropriate remedial provisions for the same. The
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Vi.

Vii.

policy must endeavor to have uniform criteria for the registration
of patients, donors and formats throughout the country.

We also request the Union of India through Ministry of Home
Affairs in consultation with NOTTO, Ministry of Health and Family
Welfare and the petitioner-organization to consider amending
Form 4 and Form 4A of the Registration of Births and Deaths
Rules, 1999 so as to include a column on whether the deceased
was a case of brain-stem death and if that be the case to indicate
whether the option to donate organs was given to the relatives of
the deceased.

We further request the Union of India through NOTTO to evolve
national swap transplantation guidelines in consultation with all
States to implement Section 9(3) of the 1994 Act. The swap
transplantation guidelines should be on a national level providing
equal opportunities to all the persons for swap and must be done
digitally through an accessible web portal.

viii. The Union of India through NOTTO in consultation with all the

Xi.

States/Union Territories is requested to develop transplantation
facilities where there are inadequate public health facilities.
Further, the Union of India through the NOTTO is requested to
develop a five-year plan mapping the course for development of
transplantation facilities in India.

. We further request the Union of India to take on board all the

States/Union Territories through the NOTTO and evolve guidelines
for welfare of live donors, including measures to ensure an
informed and voluntary consent, maintenance of a portal,
mandatory follow-up with the doctors and to ensure they are
cared for. This is to ensure that commercialization and
exploitation of donors is prevented.

. We request all the States/Union Territories to ensure that data

related to organ donation and transplantation along with the
details of donors and recipients of organs and tissues is reported
by the concerned hospitals to the national registry maintained by
the NOTTO as mandated under Section 13D of the 1994 Act.

We further direct all the State Governments/Union Territory
Administrations to ensure that strict action is taken against the
defaulting hospitals, who fail to furnish the data as has been
directed by us in sub-paragraph no. (x) of this paragraph.

20. We reiterate our appreciation for the Union of India, the Solicitor
General of India and the Additional Solicitor General of India for not
treating the present matter as an adversarial litigation and assisting the

Court

in a collaborative manner. We also place on record our

appreciation for Mr. K. Parameshwar, learned senior counsel, and his
assistina counsel. who. despite not possessina anv expertise in medical
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field, have assisted us in passing the aforesaid judgment on the basis
of their deep research and dedication.

21. The matter be placed after six months, preferably before a Bench
of which K. Vinod Chandran, J., is a member.

1 2022 scc OnLine Guj 2021
2 2017 SCC OnLine Ker 21219

8 2025 INSC 1361
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Child Trafficking in India: An Overview

CHILD TRAFFICKING IN INDIA: AN OVERVIEW
by
Avanish Bhai Patelt

Introduction

Trafficking of human beings, particularly children, has emerged as a
matter of grave concern around the world, including in India, in recent
years. It is the most serious form of organized crime in the world, and
it cuts across cultures, geographies, and time periods (INTERPOL,
2005). “Human Trafficking is the recruitment, transportation, transfer,
harbouring or receipt of people through force, fraud or deception, with
the aim of exploiting them for profit” (United Nations, 2002). Human
trafficking is also an unauthorised trade in human beings for the
purpose of reproductive enslavement, commercial sexual exploitation,
forced labour, and other forms of exploitation, among other things.
(United Nations, 2008). The practice of human trafficking is referred to
be a modern-day variant of slavery since it takes place in the
contemporary world (INTERPOL, 2005; Stop the Traffick, 2006).
Although the precise number of persons enticed or coerced over
international boundaries each year is unclear, even conservative
estimates show that at least 2.5 million children, women, and men are
trafficked and forced to work in dismal and risky conditions against
their will (Johannes Koettl, 2009). Many more are trafficked and forced
to work within their own countries, often under dubious and dangerous
conditions and held captive by physical, psychological or financial
threats (Johannes Koettl, 2009). It is the truth that human trafficking
is an abhorrent assault to the dignity and rights of those who are
trafficked. It has been estimated that out of the total number of
persons affected by human trafficking in which 80% women and 50%o
children are affected by human trafficking in India (P.P.l1., 2010).
Moreover, annually, 20 billion rupees are turned over through human
trafficking (P.P.1., 2010). For thousands of men, women, and children,
India is a source of resources, a transit point, and a destination (Sen,
2003; Srivastava, 2007; P.P.l1., 2010). India's frontier states have a
common border with neighboring nations such as Nepal, Bangladesh,
China, Pakistan, and others (Shrivastava, 2007 and Sharma, 2007).
The
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children from these nations are readily accepted for commercial sex in
these countries (Sharma, 2007; P.P.1., 2010).

Trafficking of children is the most alarming issue around the globe
today. Many girl children in India are involved in commercial sex as a
result of religious prostitution, sex tourism, and pornographic material
(Sen, 2003; Manzo, 2005; Sharma, 2007). In a nutshell, religious
prostitution is referred to as devadasi pratha in India, and it is socially
acceptable in some sections of the country (Sen, 2003; Shrivastava,
2007). Religious prostitution can be found in Andhra Pradesh,
Karnataka, Tamil Nadu, Kerala, and Maharashtra, among other places of
worship (Sen, 2003, Nair, 2007, Ray, 2007). Sex tourism may be
defined as visits planned inside the tourism industry or outside the
business but exploiting its structures and networks, with the main
objective of promoting a commercial sexual connection between the
tourist and the people of a specific place (World Tourism Organisation,
1995). Pornography is also the most dangerous kind of human
trafficking, coming in second only to sex tourism. Sex traffickers (sex
tourists) are in the forefront of the production of pornographic content,
which includes images, films, and videos of nude children, as well as
sex with the children themselves. Traffickers are frequently found to be
involved in the production, collection, and distribution of pornographic
material (Sen, 2003; Nair, 2007; Roy, 2013).

Esquibel (2005) has pointed out in her research that trafficked
individuals are either underpaid or get inadequate compensation. As a
commodity, they may be resold again and over again for a profit, and
they can be utilised to accumulate wealth. Traffickers deceive migrants
into believing that they would be able to make many times more
money overseas than they are able to earn in their native country.
Furthermore, he asserts that the rise in global poverty has resulted in
the establishment of worldwide human trafficking. Similarly, Manzo
(2005) has indicated in his research that poverty is the primary cause
of human trafficking. Trafficking thrives in areas where poverty reflects
a more widespread systemic issue. Whereas children are more likely to
emigrate to find work away from their parents. He has also emphasised
that there is a close connection between poverty and human trafficking.
Furthermore, Sharma (2007) has done her research on human
trafficking in the state of Maharashtra. In her research, she has found
that human trafficking is a blatant violation of basic rights, and she
concluded that it is. It also infringes the right to health and health care,
the right to liberty and



SCC Online Web Edition, © 2026 EBC Publishing Pvt. Ltd.
Page 3 Wednesday, February 04, 2026

Printed For: Shri Mohd. Yusuf .

SCC Online Web Edition: https://www.scconline.com

© 2026 EBC Publishing Pvt. Ltd., Lucknow.

security of person, as well as the right to be free from torture, assault,
cruelty, or humiliating treatment or punishment. The trade and
exploitation of human beings is the most heinous violation of human
rights committed by traffickers and organised crime groups. To add to
this, in order to explain human trafficking, Lutya (2009) proposed an
epi-criminological theory based on two distinct fields, public health and
criminal justice to examine human trafficking. He has tackled South
African human trafficking of young women and girls for the purpose of
compelled prostitution via a scholarly synthesis of epistemological and
criminal justice solutions. From the preceding lines it is apparent that
human trafficking is prevailing among the children in India and
therefore, there is a dire need of scientific enquiry to analyse this issue
from multiple perspectives and explore the factors which are
responsible for trafficking among the women and children.

Multiple Factor School of Criminology and Child Trafficking:
Criminologists have made use of multiple factor school to define the
factors of crime. The followers of this school believe that crime is the
outcome of a combination of many variables which cannot be stated in
terms of general premise. According to this school there are so many
variables of committing crime and it illustrates this fact in the context
of causality of crime that no scientific theory of criminal behavior is
possible (Chaturvedi, 2007). Ferrie asserts that crime is the outcome of
a variety of circumstances in his discussion of crime (Sutherland and
Cressey, 2011; Chaturvedi, 2007). These circumstances are closely
related to one another, and by doing a thorough investigation, these
factors can be discovered in the society. There are three types of
factors: social, natural, and anthropological. Furthermore, according to
American criminologist William Healy, it is not one or two
circumstances that cause a man to become a delinquent, but rather a
mixture of several elements that together drive him to engage in
criminal behavior (Sutherland and Cressey, 2011). Migration, culture
conflicts, familial background, political ideology, religion and crime,
economic situations, and the ecology of crime are some of the aspects
to consider (Paranjape, 2011). Furthermore, he contends that not all of
the circumstances linked with a given crime are of equal importance as
a contributing factor to the commission of that crime. It is impossible
to understand criminal behavior without first gathering all of the
relevant information.
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So for now, we've talked about the multiple factor school of
criminology and how numerous factors influence the decision to commit
a crime. With the assistance of the multiple factor school, we will now
investigate the factors that contribute to human trafficking. It is no
longer possible to assess any social phenomenon on the basis of just
one or two components in the modern day. The occurrence of each
social phenomenon is influenced by a variety of circumstances. A
similar result is obtained when we examine child trafficking using the
multiple factor school of crime, which reveals that a variety of causes
are at the root of the problem. Poverty, tourism, migration, religious
prostitution, globalization, corruption, illiteracy, and lax law
enforcement are just a few of the variables that influence people’'s lives.

Objective: the objective of paper is to understand the nature and
extent of child trafficking in India. The paper also examines the causes
of child trafficking under the multiple factor school of criminology.

Data Sources: This study is based on secondary data. Secondary
data have been collected from Crime in Report, 2015 which is published
by National Crime Record Bureau. A starting point for the analysis of
available data is National Crime Record Bureau that collects data on
trafficking through State Crime record Bureaus and Union

Territories. These data provide an indication of the level or reporting of
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trafficking within India.

Result and Discussion:

Registered Cases of Child Trafficking in Penal Code, 1860 and
Special Laws: A total of 3490 incidents of child trafficking under
various provisions of laws relating to human trafficking have been
reported in the country during 2015. The cases related to human
trafficking grew from 0.4 percent in 2014 to 0.5 percent throughout the
course of the year 2015. During the years 2011-2015, there has been
an increase in the number of reported cases of human trafficking.
During 2011, a total of 3,517 cases were reported, with the number
increasing to 3,554 cases in 2012, 3,940 cases in 2013, 5,466 cases in
2014, and 6,877 (in which 3490 cases of child trafficking) cases in
2015.

Immoral Traffic (Prevention) Act, 1956: A total of 58 cases
under the Immoral Traffic (P) Act were registered in the country.
Majority of these cases were reported in Maharashtra (18 cases) and
Karnataka (10 cases) and West Bengal (9 cases) during 2015. These
States together accounted for 63.8%6(37 out of 58 cases) of total child
trafficking under this Act during 2015.

Human Trafficking under Section 370 and 370-A IPC: During the
year 2015, a total of 221 incidents of child trafficking under the
provisions of sections 370 and 370-A of the Penal Code, 1860 were
reported across the nation. There have been 57 reports of similar
occurrences in Delhi, followed by Bihar (27 reports), Madhya Pradesh
(22 reports), Odisha (20 reports), West Bengal (15 reports),
Chhattisgarh (12 reports), and Telangana (one complaint) (11 cases).
During the year 2015, these states together accounted for 72.4 percent
of all violent crimes.

Other Various Cases of Child Trafficking under IPC Sections:
Importation of Girls (Section 366-(B) 1.P.C.): A total of 2 cases of
importation of girls from foreign country were registered during 2015.
Uttarakhand and West Bengal has reported 1 case each during 2015.
Procuration of Minor Girls (Section 366-(A) 1.P.C.): A total of 3087
cases have been reported in 2015. Selling of Girls for Prostitution
(Section 372 1.P.C.): There have been 111 cases reported in the
country during 2015. Buying of Girls for Prostitution (Section 373
1.P.C.): There have been 11 cases reported in country during 2015.
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Nature and Problem of Human Trafficking: Various forms of child
trafficking include child labour, early marriage, sexual assault, begging
and organ trade etc. The girl children are trafficked from rural regions
and utilised as street sellers or domestic employees by persons in
metropolitan areas (Manzo, 2005). There are a variety of employment
opportunities for exploited children in India due to human trafficking
(UNHR, 2014; Sahariahi, 2015). They are exploited in industries and
farms, in brothels and houses, and are compelled to work as smugglers
and beggars to survive (Sen, 2003; Ray, 2007, Roy, 2013). Commercial
matchmakers need the girls to keep their agencies going and children
are forced to labour to pay off their parents' debts, and they often
spend years of their lives in slavery (Sen, 2003; Roy, 2013; Sahariahi,
2015). In addition to sex trade activities such as sex tourism and
pornography (Sen, 2003; UNHR, 2014), a large number of children are
trafficked for other forms of non-sex-based exploitation, which include
servitude of various kinds, such as domestic or factory work or farming,
begging, organ trade, and false marriages (Ray, 2007; Roy, 2013). The
number of minors being trafficked is increasing, and over 60% of those
who are victims of trafficking are under the age of 18. (N.C.R.B., 2005).
In India, it is believed that there are more than 9,000,000 sex workers
and approximately, 30% are believed to be children. According to
recent statistics, the number of minors engaging in prostitution is
growing at a rate of 8% to 10% every year, on average (Shrivastava,
2007).

A large number of children are victims of forced labour, begging and
sexual exploitation. Innocent children, boys and girls are exposed to
vulnerable situations, violence and sexual abuse. This is a violation of
human rights and children are deprived (Ray, 2007; UNHR, 2014). It
disturbs the mental and physical capacity of the child which is primary
for the development of every child (Sen, 2003, Shrivastava, 2007;
UNHR, 2014). Children lose their childhood due to the malpractices of
child trafficking (Sahariahi, 2015). Children are robbed of their basic
rights, irrespective of economic status, caste, and gender (Ray, 2007;
UNHR, 2014). Traffickers know children have less developed mental
capacity to understand right and wrong and are less able to handle
their trauma as compared to adults (UNHR, 2014).

Conclusion: A framework for analysing the many circumstances and
types of slavery that contribute to the trafficking of children in India is
provided by the study. Several reasons have been identified as
contributing to child trafficking, but poverty, tourism, migration have
received the most attention in this research, which concludes that there
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are several. These are the kinds of conditions that make individuals
more vulnerable to being victims of human trafficking. According to the
study, the number of incidents of child trafficking in the nation is
rapidly growing. Significantly, child trafficking is done for organ
trafficking, sexual abuse and child labor. There are no very effective
laws in the direction of prevention of child trafficking in India. Although
some laws have been made in this area but they are insufficient as they
are not strict. lllegal trade in human beings or persons is prohibited
under Article 23 of the Constitution of India. Immoral Trafficking
Prevention Act and POCSO Act are effective in child trafficking law in
India. Human trafficking was made completely illegal in India in the
year 1956. Various provisions are made by the Ministry of Women and
Child Development from time to time to prevent child trafficking.

Last but not least, I would like to say that it is up to all of us
intelligent citizens to fulfil our duty and responsibility in order to bring
this serious and sensitive problem under control, so that the young
children of today can breathe freely in this democratic country and live
their childhoods with dignity, allowing them to experience the joys of
childhood.

1 PhD Scholar, 11T Roorkee, Uttarakhand
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ABSTRACT

“People were created to be loved. Things were created to be used. The reason why the world
is in chaos is because things are being loved and people are being used.”

Human trafficking can be described as forcing of a person into any kind of exploitation
sexual or labour or both, which is human rights violation and the fastest growing criminal
industry in the world. Human Trafficking in India is the most deplorable wrongdoing carried
out not just by offenders enjoying barbaric exercises to fulfil their ruffian wants and for
financial benefits additionally by uneducated natives of a debased society saturated with
neediness and ignorance. Thus they get to be helpless against bogus guarantees of steady
employments, conventional relational unions made by corrupt criminals and traffickers
without inner voice. This paper deals with Human trafficking in India, its causes, legal
instruments in India, landmark cases in India about trafficking and the stages to curb the
problem. This paper analyses the problem of Human Trafficking in India and analyse the
problem behind it and how our justice system should function in order to tackle the problem.
India has now somewhat taken steps to curb this problem but it should do more to curb the
problem from the root level only. Human Trafficking out to be curbed as it is a social blot
and India needs to look after it to make it a developed nation and a better place to live in. We
should raise the voice against human trafficking and make our country a better and safe place
to live in.

INTRODUCTION

Human trafficking as per Oxford Dictionary implies the unlawful development of individuals,
commonly for the reasons for constrained work or business sexual misuse. As per UNODC
(United Nations Office on Drugs and Crimes) Article 3, section (an) of the Protocol to
Prevent, Suppress and Punish Trafficking in Persons characterizes Trafficking in Persons as
the enlistment, transportation, exchange, harbouring or receipt of persons, by method for the
danger or utilization of power or different types of intimidation, of snatching, of
misrepresentation, of double dealing, of the misuse of force or of a position of weakness or of
the giving or getting of instalments or advantages to accomplish the assent of a man having
control over someone else, with the end goal of abuse. Abuse should incorporate, at the very
least, the misuse of the prostitution of others or different types of sexual misuse, constrained
work or administrations, subjection or practices like bondage, subjugation or the expulsion of
organs.

www.penacclaims.com Page 1
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Human trafficking'is one of the major problems in India. Till date no solid study has been
directed so far to know the accurate number of trafficked children in India. The New York
Times has given an account of the across the board issue of human trafficking in India
particularly in the condition of Jharkhand. Additionally in the report it is expressed that
young ladies are trafficked from neighbouring Nepal to India. In another article distributed in
The Times of India — Karnataka is the third state in India for human trafficking. Other South
Indian states are additionally the most looked for after destinations for human trafficking.
Consistently more than 300 such cases are accounted for in each of the four south Indian
states. While West Bengal and Bihar, on a normal have 100 such cases every year. According
to the information, more than half of the human trafficking cases are from these states. As per
the most recent report on human trafficking by the United Nations Office on Drugs and
Crime uncovers that Tamil Nadu has 528 such instances of human trafficking in 2012. The
number is truly high and more than some other state with the exception of West Bengal
(549). According to the information from Home Ministry, 1379 instances of human
trafficking were accounted for from Karnataka in the time of four years, in Tamil Nadu the
number is 2,244 though Andhra Pradesh has 2,157 instances of human trafficking. As of late
300 fortified workers in Bangalore have been protected. As indicated by an article in First
post, Delhi is the centre of human trafficking exchange India and half of the world's slaves
live in India. Delhi is the hotspot for unlawful exchange of young ladies for residential work,
constrained marriage and prostitution. Delhi is likewise the travel point for human trafficking.
In India, 90% of trafficking happens locally (intra-state or between state), and 10% happens
crosswise over national fringes. The nation serves as a destination for persons trafficked from
neighbouring nations, for example, Nepal and Bangladesh, and as a 27 travel nation for
people being trafficked to the Middle East and different parts of the world. What's more,
India is a source nation for people trafficked to Europe, the Middle East and North America .
Constrained Labour is pervasive in India it is finished by compulsion, power or in a beguiling
way. Sex labourers are additionally common. The United States Department of State's 2013
Trafficking in Persons Report evaluates the quantity of persons trafficked for constrained
work in India inside the scope of 20 to 65 million.

In 2011 India objected three U.N Protocols Yet in spite of its dissatisfaction with the
Protocol, India kept on together a complete arrangement for human trafficking. Or maybe, its
against trafficking strategies have to a great extent worked as non-helpful arrangement of
laws tending to different segments of human trafficking, for example, bondage, tyke work,
and tyke marriage. As of not long ago, Indian law did not contain a far reaching meaning of
human trafficking. In March 2013, India passed the Criminal Law (Amendment) Act of 2013,
which corrected Section 370 of the Indian Penal Code and incorporated India’s first meaning
of human trafficking taking into account the UN Trafficking Protocol.

! Ramandeep Kaur, Human Trafficking in India must end (2013), http://www.mapsofindia.com/my-
india/society/human-trafficking-in-india-must-end (last visited Apr 29, 2016).
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Human trafficking is a genuine danger in our general public. To make India a created country
this danger ought to be checked. In India, the size of business sexual abuse and trafficking is
consistently ascending in spite of the presence of the Immoral Traffic (Prevention) Act, 1956.
Human trafficking is a terrible, numerous associations and NGOs are attempting to check this
issue, Legislature and Judiciary ought to likewise update its arrangements and actualize their
strategies to stop this and to improve India a country.

CAUSES OH HUMAN TRAFFICKING IN INDIA

The major reasons for human trafficking in India are destitution, craving, absence of
education and the sheer artlessness of honest individuals who fall prey to the bogus
guarantees of extortionists. Different reasons for human trafficking in India are the disregard
and dismissal of young ladies particularly in country towns of India where social instruction
has not came to. The smug state of mind of our defensive powers, the mentality of lack of
care by society everywhere and unreasonable requests by individuals who misuse the
casualties of human traffickers additionally contribute towards uncontrolled human
trafficking in India. Human trafficking in India is energized by the imperfect legitimate
system which permits lawbreakers of human trafficking to maintain a strategic distance from
arraignment and conviction®.

Some of more variables can be low young lady to-male sex proportion in Northern India
which urges sex specialists to result in these present circumstances area. There is a pain free
income in this calling so individuals do it to get income sans work as they are not instructed
to get some other wellspring of pay. Absence of mindfulness and dismissing state of mind of
our powers can likewise be an element in Human Trafficking. Defilement can likewise
prompt trafficking; the powers are additionally a portion of it as they likewise get cash from
it. Caste® further aggravates the circumstance. Having a place with a "lower" station expands
an individual's powerlessness to trafficking. Lower station ladies face double and
synchronous segregation by virtue of both their standing and sex: sexual orientation and rank
add to the foreswearing of access to training and maintainable job, making it is less
demanding to endeavour and movement them because of their powerless financial position.

It begins from rustic ranges by abusing the individuals who doesn't have assets and goes
ahead till the individual is completely splashed of its human rights. India has as of late stood
firm against the reasons for trafficking in the wake of finding that countless are its prey and
numerous human rights are abused, before it didn't had much to check the trafficking.

PHASES OF HUMAN TRAFFICKING

> Human Trafficking in India: Complete Report (2012), Available at http://www.chakreview.com/social-
issues/Human-Trafficking-in-India (last visited Apr 29, 2016).

% India's Human Trafficking Laws and Policies and the UN Trafficking Protocol: Achieving Clarity report
(2015) , Awvailable on http://www.jgu.edu.in/chlet/pdf/Indias-Human-Trafficking-Laws-Report-Book_Feb-
2015.pdf (Last visited on 29th April, 2016).
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There are three phases of trafficking as defined under Article 3 paragraph (a) of Protocol to
Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, these
are the recruitment, transportation and exploitation as defined in Palermo Protocol”.

1. PHASE OF RECRUITMENT- Recruitment is an arrangement of techniques,
activities and means with whose single or consolidated utilization a man enters the net
of trafficking in individuals. This stage is profoundly associated with the nation of
starting point, which is the nation where from potential casualties are coming. The
casualties are firstly taken into the certainty by the traffickers or taken by traffickers
by compulsion or trickery. The enlistment is done on the individual who can without
much of a stretch be affected or a man who can be mightily incorporated into the
association of traffickers. In this stage there are three sorts of enrollment first is
compelling enlistment, second is halfway tricky enlistment and the third is misleading
enlistment.

Constrained enrolment is a procedure in which the casualty and the trafficker before
did not have any get in touch with; it is enlistment that happens amid their first
contact e.g. hijacking, kidnapping or offering of kids or ladies.

Halfway beguiling enlistment is which happens when the culprit gives a reality that is
false, something that does not exist or shrouds the presence of a few actualities, and
something that exists. All out tricky is when misguided judgment of the procedure is
appeared to the casualty for e.g. love relationship or marriage for trafficking.

2. PHASE OF TRANSPORT- After the enlistment the casualties are transported to the
spot they are made to work or gave over to the association of traffickers which offer
them further to various other individuals or nations. This stage is exceptionally
essential for the traffickers as the casualties can be spared by the powers.

3. PHASE OF EXPLOITATION- After getting transported to the ranges where the
casualties are to work they are abused to act as whores, workers, slaves or as organ
contributors. At this stage the casualties are completely abused and all their rights are
splashed.

These are the 3 Phases which are additionally pervasive in India. The administration ought to
make the enactment to spare the casualties till the second stage just and there ought to be no
third stage. These stages are critical piece of trafficking and enactments ought to be made in
like manner.

LAWS RELATING TO HUMAN TRAFFICKING IN INDIA

The Government of India has recently developed some laws® that defend the victims of
human trafficking, these laws are-

4Stanojoska Angelina, The Process Of Trafficking In Human Beings: Phases Of Commiting The Crime
(Oct,2004), https://www.researchgate.net/profile/Angelina_Stanojoska/publications
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LEGAL FRAMEWORK

+ Trafficking in Human Beings or Persons is prohibited under the Constitution of India.
The specific provisions are in Article 23 (1) of the Constitution of India which is as
follows:-

Traffic in human beings, beggar and other similar forms of forced labor are
prohibited and any contravention of this provision shall be an offence punishable in
accordance with law.

« Criminal Law (Amendment) Act, 2013-

« Immoral Traffic (Prevention) Act, 1986 (being amended).

» Indian Penal Code (select provisions)- Sections 361, 362, 363(A)(B), 366(A), 370,
371, 372, 373, 374..

» Child Labor (Prohibition and Regulation) Act 1986.
» Juvenile Justice (Care & Protection of Children) Act, 2000.

 Prohibition of Child Marriage Act, 2006 and POCSO 2012.

LEGAL AGENCIES

1. Ministry of Home Affairs deals with Human Trafficking -
e Various dimensions, numerous criminal laws associated with trafficking
e Ensuring the requirement of the different criminal enactments and
2. International and Regional Conventions Ministry of Women & Child
Development ; Ministry of Labour & Employment; Ministry of Rural
Development, MHRD,NGOs; Multi-lateral agencies deal with socio-economic
dimensions
e Rehabilitation of casualties
e Empowerment of defenceless areas of the general public
3. State Governments and NGOs
e The reformatory and ameliorative measures identified with the criminal
movement of THB is the essential obligation of State Governments
e Police and Open Order are State subjects.

> Ministry of Home Affairs, presentation on Fostering cooperation between NREMs and State and non-State
Fostering e actors in destination, transit and source countries (2014),
www.ohchr.org/Documents/Issues/Trafficking/.../2014/18%20India.ppt (Last seen on 29th April, 2016).
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NATIONAL POLICIES AND PLANS

e National Child Labor Policy.

e National Plan of Action to combat trafficking and commercial sexual
exploitation of women and children.

e National Policy for the Empowerment of Women.

e National Plan of Action for Children.

e Integrated National Plan of Action to Prevent & Combat Trafficking of
Human Beings.

COMMISSIONS
e National Commission for Human Rights.
e National Commission for Women.
e National Commission for Protection of Child Rights.

INTERNATIONAL CONVENTIONS AND LEGAL INSTRUMENTS

e Convention on the Rights of the Child (CRC) and its Optional Protocols (Sale
of Children, Child Prostitution & Child Pornography) [Ratified]

e Convention on Elimination of all forms of Discrimination against Women
(CEDAW) [Ratified]

e UN Convention Against Transnational Organized Crime (UNTOC) and its
protocol on trafficking [Ratified].

e Protocol to Prevent, Suppress & Punish Trafficking in Persons, especially
Women & Children supplementing above Convention [Ratified].

e SAARC Convention on preventing and combating trafficking in women and
children for prostitution.

In 2014 Ministry of Home Affairs has made a Web portal on Anti Human Trafficking also.

LANDMARK JUDGEMENTS ON HUMAN TRAFFICKING IN INDIA

There are seven critical judgements that have changed the viewpoint of Human Trafficking in
India. These are imperative judgements in Human trafficking in India. These are-

- Bhandua Mukti Morcha v/s Union of India®-

This public interest litigation case (PIL) was documented by means of Article 32 of the
Indian Constitution specifically under the steady gaze of the Supreme Court of India and
requested of the Court to coordinate the State of Uttar Pradesh (UP) to find a way to end tyke
work. From there on a Court-named advisory group reported the hugeness of kid misuse in
UP's floor covering industry, finding that numerous kids were captured from Bihar, that the

°1984 AIR 802, 1984 SCR (2) 67
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business to a great extent utilized minor youngsters under 14 years, and that numerous
accomplished physical misuse.

In its judgment, the Court examined the significance of securing kids' rights to instruction,
wellbeing, and improvement in guaranteeing India's advancement as a majority rules system.
While perceiving that kid work couldn't be abrogated quickly because of monetary need, the
Court found that realistic steps could be taken to secure and advance the privileges of kids in
the destitution stricken and defenceless populaces of Indian culture. In backing of its
decision, the Court alluded to different major rights and order standards of the Indian
Constitution including, Article 21 (the privilege to life and individual freedom), Article 24
(precludes work of kids more youthful than 14 in plants, mines, or different unsafe
commercial enterprises), Article 39 (e) (restricts compelling subjects into jobs unsuited for
their age or quality), Article 39(f) (depicts the State's obligations to shield youngsters from
misuse and to guarantee Kids the open doors and offices to create in a sound way), and Article
45 (orders the State to give free necessary training to all kids underneath 14 years). The Court
likewise noticed India's commitments under the Universal Declaration of Human Rights
(UDHR) and the Convention on the Rights of the Child to give free essential training to all
kids in the nation, and to secure kids against monetary misuse. The requests included, guiding
the States to find a way to edge approaches to logically wipe out the occupation of youngsters
underneath the age of 14; give mandatory instruction to all kids utilized in production lines,
mining, and different businesses; guarantee that the kids get supplement rich nourishments;
and regulate occasional wellbeing registration.

«  Bachpan Bachao and Ors v/s Union of India’

This appeal has been recorded in broad daylight enthusiasm under Article 32 of the
Constitution in the wake of genuine infringement and misuse of kids who are strongly
confined in bazaars, in numerous examples, with no entrance to their families under
compelling cruel conditions. The Petitioner recorded this request taking after a progression of
episodes where the Petitioner interacted with numerous kids who were trafficked into
performing in bazaars. The exercises that are embraced in these bazaars deny the offspring of
their essential crucial rights. The greater parts of them are trafficked from some neediness
stricken territories of Nepal and in addition from in reverse areas of India. After point by
point exploration and enquiry, the Petitioner found that sorted out wrongdoing of trafficking
of kids for Indian carnivals, especially from Nepal is wild. For the most part, these kids are
sold to the bazaar proprietors either by the specialists or their relatives or now and then poor
people guardians are baited into the web by promising high pay rates, lavish life, and so on.
Kids are much of the time physically, sincerely and sexually manhandled in these spots.
There is infringement of the Juvenile Justice Act and all International bargains and
Conventions identified with Human Rights and Child Rights where India is a signatory.

7(2011) 5sCC 1
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The business of kids in carnival includes infringement of a few Fundamental and Statutory
Rights, to be specific, right to instruction; right to flexibility of expression; competency to go
into contract for working in bazaar; existing work laws and authenticity of agreements; and
all statutory procurements managing youngster work.

Specialist General showing up for the Union of India widened the extent of this request and
presented a nitty gritty report managing the issue of trafficking in youngsters.

The Supreme Court talked about the issue of trafficking, variables that bring about
trafficking, accessible enactments, India's commitments under International and Regional
Instruments, National Plans and Policies to battle human trafficking, and existing kid security
systems.

The court issued the accompanying bearings to the Central Government with respect to kids
working in the Indian bazaars:

(1) Issue appropriate notices denying the work of youngsters in carnivals inside two months
from the date of the request so as to execute the crucial right of the kids under Article 21A of
the Constitution of India.

(2) Conduct concurrent attacks in all the carnivals to free the youngsters and check the
infringement of major privileges of the kids. The saved youngsters be kept in the Care and
Protective Homes till they achieve the age of 18 years.

(3) Talk to the guardians of the youngsters and on the off chance that they will take their kids
back to their homes, they might be coordinated to do as such after appropriate check.

(4) Frame legitimate plan of recovery of protected kids from carnivals®

« Gaurav Jain v/s Union of India and Ors’,

The solicitor, an Advocate, documented a Public Interest Litigation (PIL) in the witness of
the Supreme Court (SC) of India, taking into account an article "A Red Light Trap: Society
allows to whores' posterity" distributed in the magazine 'India Today' dated July 11, 1988.
The applicant petitioned God for building up discrete instructive foundations for the offspring
of the fallen ladies (term utilized by the SC all through the judgment). The SC expressed in
its request dated 15-11-1989 that "isolating offspring of whores by finding separate schools
and giving separate inns would not be in light of a legitimate concern for the youngsters and

# UNODC Regional Office for South Asia, Bachpan Bachao Andolan v/s U.O.I case summary(2013),
https://www.unodc.org/cld/case-law-
docf/traffickingpersonscrimetype/ind/2011/bachpan_bachao_andolan_v._union_of _india_uoi_and_ors_.html
(Last visited on 29th April,2016).

° AIR 1997 SC 3021
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the general public on the loose". While the SC did not acknowledge the supplication for
particular inns for offspring of whores, it felt that "settlement in lodgings and other
reformatory homes ought to be sufficiently accessible to help isolation of these youngsters
from their moms living in whore homes when they are distinguished".

The SC constituted a Committee guiding it to present a report giving recommendations for
suitable activity. Endless supply of the report of the Committee, the SC defined the
accompanying inquiries for choice: -

What are the privileges of the offspring of fallen ladies, the modules to isolate them from
their moms and others in order to give them insurance, consideration and recovery in the
standard of the national life?

What ought to be the plan to be advanced to destroy prostitution, i.e., the source itself; and
what help and sustenance can be given to the fallen casualties of tissue exchange?

In its judgment, the SC cited the Fundamental Rights of ladies and kids from the Constitution
of India (in particular, Articles 14, 15, 16, 21, 23, 24, 38, 39, 45, 46) and applicable universal
instruments. The court pondered on the explanations behind prostitution and the continuation
of the casualties in calling and perceived that the casualties are poor people, unskilled and
oblivious areas of the general public who are the objective gathering in the substance
exchange; rich groups misuse them and harvest at their hopelessness and disgracefulness in a
sorted out hoodlums, specifically, with police nexus. The court held that ladies found in the
tissue exchange, ought to be seen more as casualties of unfriendly financial circumstances
instead of as guilty parties in our general public. Similarly, the privilege of the tyke is the
worry of the general public so that fallen ladies surpass trafficking of her individual from
misuse; add to raise her kids; carry on with an existence with pride; and not to proceed in the
foul social environment. Similarly, the kids have the privilege to equity of chance, pride and
care, security and restoration by the general public with both hands open to bring them into
the standard of social existence without pre-disgrace attached on them for no deficiency of
her/his.

The SC expressed that three Cs, viz., Counselling, Cajoling and Coercion were important to
adequately authorize the procurements of different statutes. The part of NGOs in restoring
and teaching the offspring of the fallen ladies was accentuated. Nitty gritty bearings were
given for salvage, restoration of whores and offspring of whores. The SC considered that
society was in charge of a lady turning into a casualty of circumstances along these lines,
society ought to make reparation to avert trafficking in ladies, salvage them from red light
territories and different ranges in which the ladies were driven or caught in prostitution. Their
restoration by financial strengthening and equity, is the sacred obligation of the State. Their
monetary strengthening and social equity with pride of individual, are the central rights and
the Court and the Government ought to emphatically attempt to guarantee them.
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« Lakshmi Kant Pandey v/s Union of India®®

The candidate, Lakshmi Kant Pandey, a lawyer, kept in touch with the Supreme (Court)
asserting disregard and misbehaviour with respect to social associations and private selection
organizations encouraging the reception of Indian kids to outside guardians. He noticed the
long and dangerous trips these youngsters made to remote nations, alongside examples of
disregard they encountered from their new parents bringing about impoverishment or sexual
misuse of the kids. The Court regarded his letter as a writ appeal (a documenting made with a
higher court to secure brief survey of an issue) and this organized the premise of the general
population interest prosecution.

In its judgment, the Court noticed that the nonattendance of lawful control of between nation
receptions in India could bring about gigantic damage to Indian youngsters who may, for
instance, be presented to the misuse of profiteering or trafficking. So as to ensure the welfare
of kids, the Court, in meeting with a few social or youngster welfare foundations, laid out an
extensive system of standardizing and procedural shields for directing between nation
reception as insurance against misuse, abuse or abuse of kids and to secure them a sound, not
too bad family life. While detailing gauges and systems the Court referenced different
significant laws and approaches including Articles 15(3), 24, and 39 of the Indian
Constitution with respect to tyke welfare, and the standards typified in the U.N. Revelation
on the Rights of the Child (1959). The portrayed protections incorporate, amongst a few
others, the prerequisite that outsiders wishing to embrace be supported by important
authorized organizations in their own nation, that no appropriation application from a non-
native ought to be entertained specifically by any selection office in India, that offices
chipping away at between nation receptions and authorized by the Government of India must
meet certain stipulated criteria and attempt particular obligations in guaranteeing the
wellbeing and prosperity of received youngsters, and that all between nation reception
procedures must be endorsed by the nearby courts.

« Court on its own motion v/s Government N.C.T of Delhit?

Taking after a daily paper report with respect to a desperate lady who passed on a bustling
road four days subsequent to bringing forth a child young lady, the Court brought this open
interest suit (PIL) all alone movement. The Court likewise asked the Human Rights Law
Network (HRLN), an ESCR-Net part association, to document an amicus brief on the status
of maternal wellbeing for down and out pregnant and lactating ladies in Delhi, and to propose
suitable cures. HRLN's amicus sketched out bunch state disappointments to execute
government plans accommodating sustenance and wellbeing administrations to ladies and
minimized gatherings. Additionally, the amicus incorporated a few case of government
doctor's facilities declining to concede vagrants in labour.

1984 AIR 469, 1984 SCR (2) 795
' MANU/DE/8458/2007
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After an underlying listening to, the Court issued a preparatory mandate to the administration
of Delhi to set up:

1) Five sanctuary homes only for dejected, pregnant and lactating ladies;
2) A helpline to oversee accessibility;
3) Nourishment and therapeutic offices accessible 24 hours a day in the sanctuaries;

4) Projects to spread data about the safe houses disclosed on radio and TV to achieve the
ignorant;

5) Mindfulness camps each fortnight;
6) Versatile medicinal units to convey individuals to the asylums; and

7) Approaches to include NGOs in the safe house program. The administration tested the
mandate by belligerence that such projects and homes as of now existed.

The Court noticed that the projects the administration indicated were not financed by the state
and did not have the ability to meet the Court's order. The Court additionally dismisses the
administration's contention that the general population "in the most minimal strata of society"
were transients who ought to be accommodated by their neighbouring, home states where
more land was accessible.

The Court indicated Article 21 of the Indian Constitution which expresses that "no individual
should be denied of his life or individual freedom aside from as per a technique built up by
law." This procurement has been deciphered comprehensively in the past by Indian courts to
incorporate and ensure numerous rights including the privilege to human nobility, the
privilege to vocation, the privilege to wellbeing, including the privilege to regenerative
wellbeing, and the privilege to sustenance. The Court held that under Article 21 "we can't
turn into the noiseless observers sitting tight for the Government to move like a tortoise and
permit the down and out pregnant ladies and lactating ladies to pass on in the city of Delhi
bringing forth a tyke or alongside the tyke. Such a circumstance can't be countenanced and is
impractical to envision in the scenery of Article 21 of the Constitution of India." The Court
permitted the administration to document further contentions, however meanwhile instructed
the Government to set up no less than two safe houses with medicinal guide and nourishment
so that no down and out lady would need to conceive an offspring in the road. The Court
likewise decided the State needed to broadly advertise the presence of the sanctuaries.

« PUDR V/S Union Of India?

121982 11 LLJ 454 SC (1982) 3 SCC 235
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It is alluded to as the Asiad Workers Case, the Supreme Court for this situation said that, "We
are, thusly, of the perspective that when a man gives work of administration to another for
compensation which is not exactly the lowest pay permitted by law, the work or
administration gave by him plainly falls inside the degree and ambit of the words
"constrained work" under Article 23 (of the Constitution of India)."”

« M.C. Mehta v/s State of Tamil Nadu*®

Background:
A dissident legal advisor recorded an appeal with the court guaranteeing that the basic

privileges of kids were by and large horribly abused in negation of Article 24 of the
Constitution of India, which gives that " no youngster underneath the age of fourteen years
might be utilized to work in any processing plant or mine or occupied with some other unsafe
livelihood." The Court noticed that tyke work is a "major issue” in India, and analyzed the
historical backdrop of kid work laws in India, including a choice by the court in 1991 in
which it gave certain headings in the matter of how the personal satisfaction of kids utilized
in manufacturing plants in Sivakasi could be progressed.

Issue and Resolution:

A dissenter legitimate guide recorded an advance with the court ensuring that the
fundamental benefits of children were overall awfully manhandled in refutation of Article 24
of the Constitution of India, which gives that "no adolescent underneath the age of fourteen
years may be used to work in any preparing plant or mine or involved with some other
hazardous job." The Court saw that tyke work is a "noteworthy issue"” in India, and examined
the authentic setting of child work laws in India, including a decision by the court in 1991 in
which it gave certain headings in the matter of how the individual fulfilment of children used
in assembling plants in Sivakasi could be advanced.

Reasoning  of the Court

Under the national Constitution and universal instruments, including the Convention on the
Rights of the Child, the Indian government is required to guarantee that youngsters don't
participate in unsafe work. Looking to the reasons for kid work, destitution is the
fundamental reason that propels guardians to utilize their youngsters, and unless option pay is
guaranteed to families, these kids will keep on working. Since the fines forced on bosses
would not be sufficient to keep a poor guardian from putting their tyke to work, the
administration owes these guardians an obligation of help to expel their kids from perilous
livelihood.

STRATEGY TO OVERCOME HUMAN TRAFFICKING

There are three stages to tackle Human trafficking in India. These three stages are -

« PREVENTIONS- In this there ought to be preventive procedures to overcome
human trafficking. It ought to manage the underlying drivers of trafficking with

991 AIR 417, 1990 SCR Supl. (2) 518
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training, livelihood and destroy destitution. The Government can likewise
annihilate human trafficking by bringing issues to light and by making sound
strategies that are executed.

« PROTECTION- In this stage there ought to be implementation of approaches,
offer help to casualties of trafficking, and engage the casualties by making them
independence with the goal that they can make their life sound and stable. In this
there ought to likewise be human rights based methodology

+ PROSECUTION- In this there ought to be criminalisation of traffickers by
stringent laws, the state ought to research the foundation of trafficking and control
them, there ought to likewise be sharpening of partners. There ought to likewise
be global participation to control the trafficking.'*

CONCLUSION

Human Trafficking in India is the most deplorable wrongdoing carried out not just by
offenders enjoying barbaric exercises to fulfil their ruffian wants and for financial benefits
additionally by uneducated natives of a debased society saturated with neediness and
ignorance. Thus they get to be helpless against bogus guarantees of steady employments,
conventional relational unions made by corrupt criminals and traffickers without inner voice.

Following sixty four years of autonomy our administration might want us to trust that
sacredness of life and security of characteristic and crucial privileges of each resident are
ensured by law and the Indian Constitution, paying little respect to rank, belief and economic
wellbeing. Be that as it may this figment is broken by slave merchants and sorted out posses
who grab terrible kids from their families either by intimidation or false guarantees or vicious
drive and sentence them to a horrifying outcome.

Human trafficking ought to be ceased by making assurance, aversion and indictment. The
Laws ought to be actualized and authorized. India is a creating country and it ought to check
this issue. Numerous people are experiencing this Government ought to accomplish
something to ensure them as ample opportunity has already past to accomplish something.
We should raise the voice against human trafficking and make our country a better and safe
place to live in.

 Ministry of Home Affairs, presentation on Fostering cooperation between NREMSs and State and non-State
Fostering e actors in destination, transit and source countries (2014),
www.ohchr.org/Documents/Issues/Trafficking/.../2014/18%20India.ppt (Last seen on 29th April, 2016).

www.penacclaims.com Page 13



Journal URL: http://www.wbnsou.ac.in/openjournals/index.shtml p30-36

NSOU-OPEN JOURNAL ISSN: 2581-5415
Vol.4 No.2 (July 2021)
A multidisciplinary Online Journal of Netaji Subhas Open University, INDIA

Human Trafficking: Laws and Flaws
Dr. Ritu Mathur (Mitra)
Associate Professor of History
Netaji Subhas Open University
E-mail: ritu.mathurmitra@gmail.com

Abstract

This study provides a brief overview of the issues related to human trafficking and its prevention with
special reference to India. It details the causes that have turned human trafficking into a most
flourishing industry. Cheap labour and sexual exploitation is mainly trafficked in poverty-stricken
regions and among the most vulnerable populations. In total violation of their human rights, tribal and
scheduled caste people, women and children have been pressed into such activities in complete
violation of their human rights. The victims face several societal, economic and health issues at the
time of confinement and also adapting to their earlier life if and when rescued from the clutches of
their exploiters. The paper also aims to create awareness about the existing international and national
anti-trafficking laws and their effectiveness in this regard. NGOs working in this field suggest a huge
gap in the estimates of the crime in Government of India reports and their own findings. This can be
very harmful in the long-run as they disqguise the actual cases of human trafficking and related crimes.
Although the Government has taken initiatives especially through Anti Trafficking Units in the districts,
it is yet to address strictly the involvement of officials, police officers and politicians in this racket. There
is also evidence of the dilution of the legal prospects which is very harmful in rendering timely justice
and adequate compensation. The sources used for this study are primarily secondary sources and the
methodology used is qualitative research. In conclusion this study suggests certain combat strategies
that can prevent this great denigration of humanity by humans.

Keywords: awareness, human trafficking, laws, racket, strategies.

Introduction

Human smuggling and trafficking have become a global industry, involvingg millions of people each
year, and generating billions of dollars in revenue (Besler, 2005). In a survey by Thomson Reuters
Foundation, 548 global experts on women’s issues were asked, which 5 among 193 United Nation
members did they consider most dangerous for women. According to the report submitted, India was
named the most dangerous country for women in terms of human trafficking including sex slavery and
domestic servitude. It was reported that the human traffickers of India, Libya and Myanmar exploited
women in a global crime worth approximately 150 billion dollars a year. (Goldsmith, 26 June 2018).
One of the greatest problems in India is trafficking in women for sexual exploitation. Young women
are vulnerable to this crime in particular. Trafficking for bonded labour is more common in
impoverished areas and among the vulnerable population like the tribals and the schedule castes. The
National Crime Records Bureau of 2018 reported a total of 5264 cases of human trafficking of which
64 per cent were women and 48 per cent were below 18 years old. States with the highest cases were
Bihar, Maharashtra, Telengana, Jharkhand, Rajasthan, Andhra Pradesh, Assam, Orissa and West
Bengal. (Sharma, July 30, 2020). According to NGO reports the figures are much higher. Data suggests
that the government machinery is somewhat inadequate in dealing with the challenges posed by
human traffickers in the context of the existing corrupt political environment and socio-economic
backwardness in some areas.

Methodology

This study on human trafficking in India is based on data from relevant secondary sources. This data
has been systematically collated and analysed. Both qualitative and quantitative method has been
used for research analysis.
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International Human Rights against Trafficking

Human Rights as the term suggests is an essential component of human life that is naturally inherent
to every born human. It refers to the right of life, liberty and equality; freedom from exploitation,
discrimination, humiliation ensuring the dignity of life and expression. The concept of Human Rights
can be traced back to civilised human existence and the acknowledgement by the ruling authority of
the natural rights of its subjects which are inalienable. The famous French philosopher, Rousseau is
credited with a very thought-provoking observation in the eighteenth century, ‘Man is born free and
everywhere he is in chains’. What we term as Human Rights today is a codified version of mankind’s
natural rights formulated by the United Nations after the Second World War that involved serious
violations of human rights.

It is but natural that the significance of assuring rights to all mankind was not lost on an esteemed
international body liked the United Nations which defined a broad range of political, civil, economic,
social and cultural rights. The Charter of the United Nations in 1945 and the Universal Declaration of
Human Rights in 1948 has laid the highest standards for the protection of these principles. In course
of time these rights have been extended to the marginalised sections and vulnerable groups women,
children, minorities, people with other disabilities. The preamble of the Universal Declaration of
Human Rights States, “It is essential if man is not to be compelled to have recourse, as a last resort to
rebellion against tyranny and oppression, that Human Rights should be protected by the rule of law.”
(United for Human Rights. What are Human Rights, p. 2)

It goes without saying that Human Rights are more essential for the vulnerable groups and in this
regard one of the most cruel form of denial of Human Rights is Human Trafficking. Human Trafficking
means trade of human exploitative purposes including bonded and forced labour, commercial sexual
exploitation and illegal organ-trade. The Protocol to Prevent, Suppress and Punish Trafficking in
Persons, especially Women and Children, also known as UN TIP Protocol, provides the first common
international definition of ‘trafficking in persons’. This Protocol (15 November, 2000) also discusses
other problems that can arise from trafficking that leads to total degeneration of human life. The
Protocol is expected to standardize the laws of its member countries to ensure protection and
punishment to the offenders. Article 3, paragraph (a) of the Protocol (15 November, 2000) defines
‘Trafficking in Persons’ as “the recruitment, transportation, transfer, harbouring or receipt of persons,
by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or
benefits to achieve the consent of a person having control over another person, for the purpose of
exploitation”. Broadly speaking Human Trafficking means trade of humans for exploitative purposes
including bonded and forced labour, commercial sexual exploitation and illegal adhere to these
principles. In course of time these rights have been extended to the marginalised sections and
vulnerable groups women, children, minorities, people with other disabilities (United Nations Office
on Drugs and Crime, 2008).

National Laws and Legislations against Trafficking

The great nationalists, who framed the Constitution of India were inspired by the concept of Human
Rights and in framing the Fundamental Rights they ensured that ‘We the People of India’ were not
denied our basic rights. The visionary constitution-framers considered servitude, slavery, forced
labour, the age-old Devdasi system to be a curse for India which had just emerged from the clutches
of colonialism. Naturally, Human Trafficking was an anathema to a free democratic socialist India. Thus
they provided the Right against Exploitation (Article 23) of our Constitution, prohibiting traffic in
human beings and forced labour. According to the Article, (1) Traffic in human beings and begar and
other similar forms of force labour are prohibited and any contravention of this provision shall be an
offence punishable in accordance with law. (2) ‘Nothing in this article shall prevent the state from
imposing compulsory service for public purpose. And in imposing such service the state shall not make
any discrimination on grounds only of religion, race, caste or class or any of them’. Article 23(1)
proscribes three exploitative practices, viz., (a) Begar (b) Traffic in human beings1; and (c) Forced
labour.
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A significant feature of Article 23 is that it protects the individual not only against the State but also
against private citizens. (a)Begar means ‘labour or service exacted by Government or a person in
power without giving remuneration for it.” The practice was widely prevalent in the erstwhile princely
States and this evil was abolished. (b) Traffic in humans is an expression implies slavery, the buying
and selling of human beings as if they are chattels. Traffic in women for immoral purposes is also
covered by this expression (3) Forced Labour of the kind of contemplated by the Article is in the nature
of human trafficking or begar.

Special protection from trafficking and other forms of exploitation has been provided to the children
of our country. Article 24 of our Constitution provides: ‘No child below the age of fourteen years shall
be employed to work in any factory or mine or engaged in any other hazardous employment’. This
provision read with the Directive Principles of State Policy contained in Articles 39(e) and 39(f),
provides for the protection of the health and strength of children below the age of fourteen years.
Government of India has also enacted many laws to prevent violation of the rights of innocent children
who cannot speak for themselves when violated physically or mentally. The Child Labour (Prohibition
and Regulation) Act of 1986 prohibits the employment of children under the age of fourteen years in
hazardous occupations listed by the law. In 2006, and again in 2008 the list was expanded. The Juvenile
Justice (Care and Protection) of Children Act of 2000 made it a criminal offence, with imprisonment
for anyone to purchase or employ a child in any hazardous employment or in bondage. The Immoral
Traffic in Persons (ITPA) Act 1956 also prohibits the procuring, inducing or taking of a person for the
purpose of prostitution. The Protection of Children from Sexual Offences (POCSO)Act 2012 prohibits
a range of sexual offences against children under the age of eighteen. Human trafficking (sections 370
and 370A IPC), follows the passage of the Criminal Law (Amendment) Act 2013. Under the new section
370 of the Indian Penal Code, trafficking of persons for ‘physical exploitation or any form of sexual
exploitation, slavery or practises similar to slavery, servitude and the forced removal of organs’ is
prohibited. The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act and the Bonded
Labour System (Abolition) Act (BLSA) specifically criminalised bonded labour.

Are the Legal Measures Effective?

There is no doubt that due to such strong legislations many rescue operations have taken place. The
Anti-Human Trafficking Units of the Government spread over all districts in India, and many non-
Government humanitarian groups are involved in this process and especially in rescuing young and
underage girls from the prostitution racket. Out of 15379 victims, 58% of them were below eighteen
years of age according to National Crimes Record Bureau statistic crime report in 2016. A total of
23117 of victims of Human Trafficking were rescued in 2016. In the year 2016, more than 8000 cases
of Human Trafficking had been lodged, out of which 182 foreigners were rescued during the year as
per NCRB (Bureau, 2016).

However, in spite of legislations and rescue operations in 2016, about 23000 of human trafficking case
were reported in India and the number is increasing passing year. Around 40% of trafficking is from
West Bengal followed by Assam, Rajasthan, and Gujarat (Barua, 2018). The administrative capacity to
combat human trafficking is woefully inadequate. One of the main reasons for the high traffic
percentages in these states are the porous borders with few official check posts. Trafficking is then
not limited within the country but also acquires international dimensions.

It has been claimed that in some cases the punishment for the traffickers is not stringent enough. For
instance, the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act and the Bonded Labour
System (Abolition) Act (BLSA), prescribe penalties of only up to five years and three years imprisonment,
respectively. This punishment is not commensurate with the crimes committed. The punishment fixed
under BLSA hardly serves as a future deterrent for bonded cheap labour in factories and construction sites.
There are also instances of recruitment of children younger than age eighteen, forcefully incorporated in
insurgent armed and terrorist groups like the Naxalites in Chattisgarh or the Terrorist camps in Kashmir.
However, protection to these children is not provided by the law.

Furthermore, a new methodology adopted by the National Crimes Research Bureau is rather suspect
as its mechanism hides crimes. If we analyse the crime rate in India, as provided by NCRB, it was over
540 in 2013, increased to 581 in 2014 and was almost 582 in 2015. The crime rate then dropped
abruptly by about 35 per cent to 379.3 in 2016, increasing to 388.6 in 2017 and dropping again in
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383.5 in 2018. How did this happen? The answer lies in the Principal Offence Rule (POR), a new
methodology for calculating crime data which registers a case on the basis of its highest punishment.
For instance a case will be counted as a murder only though it might involve a series of offences like
kidnapping, forceful confinement, rape, human trafficking and murder (Dutta, January 10, 2020). Anti-
trafficking charities fear the number is much higher with many cases going unreported as survivors
fear stigma and retribution from traffickers if they file complaints.

Government data shows that 93% of human trafficking cases sent to courts in 2016 were pending trial
and the conviction rate in cases where trials had taken place was 54%. Tafteesh researchers analysed
police diaries, cases filed in court, and complaints registered with police by survivors in West Bengal
and Andhra Pradesh after they had been rescued and returned home. According to Snigdha Sen of
Tafteesh, the study showed that 31 of the 429 people charged with slavery offences had previous
trafficking and were accused convictions for trafficking and were convicted of being involved in more
than one slavery case involving children and adolescents, Snigdha Sen of Tafteesh said. The
researchers pointed out that 64 people accused of slavery offences were granted bail and returned to
neighbourhoods where trafficking victims lived and worked. Ram Mohan, secretary of Andhra
Pradesh-based anti-trafficking charity HELP lamented that the investigations by the police was not as
thorough as it should be in case of such organised crimes. He further pointed out that that this often
resulted in criminals going scott free when in reality the need of the hour is “good investigation and
strong testimonies from survivors after they are counselled” (Nagaraj, September 3, 2019).

The media, NGOs, and authorities continued to document a persistent lack of accountability and
negligence in government-run, government-funded, and privately run shelters which sometimes resulted
in abuse and trafficking of residents as in the Muzaffarpur shelter rape case in Bihar first exposed in 2018
by the ‘Koshish’ Project of Tata Institute of Social Sciences (Sharma A., July 31, 2018). A controversial draft
anti-trafficking bill was passed in the lower house of Parliament in 2018 and it is under ministerial review
at present. Its inadequate provisions relating to immunity of trafficked victims and presuming guilt of
owner of premises without the safeguards which exist in other criminal legislations are debateable.
Moreover, the draft legislation has been criticised for its vague language allowing scope for misuse of
power by officials (Sharma A. a., 2019).

How to Strike at the Root of the Problem: Suggestions

It is thus obvious that the root of the problem lies very deep and cannot be uprooted by mere laws.
To understand the gravity of human trafficking we need to study its causes and realize how human
trafficking can lead to the complete degeneration of a human being, denying a human being her/his
inalienable natural rights:

Poverty: The victims are by majority from the lowest economic rung of the society. In the search for a
better living ,they are usually trapped by the traffickers into prostitution, or lured into forced labour
and or selling their internal organs like kidney, eyes etc. Once in the clutches of these traffickers it is
difficult for the victims to resist or protest. They are abducted and locked up like cattle to be abused
at will, at the mercy of their masters to whom they are literally enslaved. As the traffickers ensure
their victims are transported far away from their villages, the poor men, women and children find
themselves without any financial or moral support in a new place and have to depend on their
exploiters for their meal, lodging, rather their very existence.

Low wages: In the rural areas successive Governments have tried to deal with the economic disparity
in the wages of landless labourers, farm labourers etc. but the economic exploitation prevails and they
are forced to subsist on very low wages not at all commensurate with the amount of labour put in by
them. Most of the unskilled labourers are forced to give their labour on the farmlands of village
headmen and other powerful men. In the urban areas also taking advantage of the unorganised labour
force, men, women and children are compelled to work in construction industry for long hours without
adequate wages.

Lack of Education and Awareness: Most of the victims of Human Trafficking are not educated enough
to know about the legislations and judgments that can save them from the traffickers. It could be that
they are vaguely aware of their rights but even then have no recourse to the courts of law. Many are
not even in a position to lodge a complaint with the police.
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Corruption: There have been claims that political leaders, officials and law enforcement in our country
have been complicit with traffickers by accepting bribes from them and turning a deaf ear to the
suffering voices instead of protecting them as their duty demands. Thus if laws are not implemented
by the officers they lose their meaning and are reduced to mere scraps of papers.

Societal Exclusion: The poorest of the village folks generally belong to the lowest caste in societal
hierarchy. We have not advanced to the point where we can view all humans as equal even in the
twenty first century. The age-old caste divisions persist in India, especially in the rural areas where
certain sections of the society are considered as outcastes and untouchables. Such unfortunate folks
who are humiliated as low born find themselves alienated from their villages and look for a better life
in another part of the country. These vulnerable people become easy prey in the hands of the
traffickers.

Gender Discrimination: In our patriarchal society women have never been treated on par with men.
The birth of a male child is preferred to that of a female child and she is considered a burden to the
parents who have to collect a dowry to pay off to her groom and in-laws. In this situation traffickers
in the guise of grooms refusing dowries have won over the poor parents, marrying their unsuspecting
daughters, only to push them into prostitution. Some of them are so socio-economically weak that
they are willing to sell off their daughters to these racketeers. It is also easy to lure these girls who are
illiterate and immature. Many of these females are under-age and the way they are forced into sex
trade is the worst experience a human can ever have; an absolute and violation of her human rights.
Smuggled away from the comfort of their homes they are locked up and beaten and raped time and
again by different men till at some point of time they have a total breakdown. If some of them are
rescued from brothels they are not welcomed back in their home and neighbourhood. The social
stigma attached to them scars many such women for life.

Urbanisation and Globalization: The increase in IT and BPO workers is a result of migration to urban
areas and there is a growing demand for casual and professional sex in the cities. The communication
revolution has also brought along with it sex tourism and the scope of the entertainment industry has
greatly widened making sex trade very lucrative.. An increasingly international world has seen the
rapid transfer of goods, services and social aspirations across borders and regional imbalance between
developed and developing worlds has resulted in illegal migration and corresponding rise in
opportunities for human trafficking (Danailova-Trainor and Laczko 2010). Increasing economic
disparities between the developed and developing world, along with the feminisation of poverty and
marginalisation of many rural communities, have produced conditions making people vulnerable to
trafficking.

Flourishing Organ Trade: One of the main causes of human trafficking is the flourishing trade in human
organs. The traffickers lure the victim with promises of huge monetary benefit but in reality the life of
the victim is at risk as operations are carried out in illegal clinics in unhygienic conditions with no
medical care at all. According to NCRB (2015), 15 cases were registered in India under the
Transplantation of Human Organ Act, 1994.

Manipulation of Children: Children are innocent to the evil designs of traffickers and thus easy to
manipulate. They can be forced to work under duress for long hours. Although employing under-age
children is punishable by law there is a great demand for children in manufacturing tobacco, spinning,
weaving, dying, tanning, carpets, rugs, hotels industry and as domestic servants. Children, both boys
and girls, are also major victims of sex trade and the trauma they suffer nips their natural growth in
the bud.

Preference for Foreigners: People who migrate from neighboring countries in search of better living
conditions are often trapped by the traffickers, especially the women. A section of the clientele in the
sex racket prefer foreign females like those from Nepal etc. Rich sheikhs come to India with specific
demands for marrying and or enslaving young girls. Most of the women from Bangladesh are found
working as cheap domestic helps in North India.

Low investment: Human trafficking ensures huge profits with very low investment and low
maintenance. No wonder the criminal graph of human trafficking is sky high.
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Conclusion

To alleviate the evil of human trafficking and ensure men, women and children the basic right to live
a free life with dignity, it is imperative to strike at the root of the problem. It is difficult to accurately
measure the impact of trafficking because of its clandestine nature and hidden economies in which
trafficked people work. According to Aronowitz (2009), “Lack of legislation and inadequate national
definitions; lack of political will; inexperience in dealing with the issue; corruption; victims’ inability or
unwillingness to cooperate all make it difficult to determine the scale and impact.” It is obvious that
just a declaration of human rights or fundamental rights will not cleanse the system. The message has
to percolate to the most vulnerable section of the society for whom these protocols have been made.
They need to be educated about their rights against the State or any individual. The right law and
order atmosphere has to be created so that the victim can report such violation instantaneously
without fear of being persecuted by the protector, namely the police. Rescue operations also need to
be launched with great alacrity and proper training. Anti-human trafficking units (AHTUs) of the
Government and human rights groups can work together in this field.

Although most of the anti-trafficking laws give judges the authority to provide trafficking victims with
compensation, the latter do not receive the same. Even in cases brought into media glare like the
Muzaffarpur case where the female inmates, mostly children were raped, activists reported authorities did
not investigate all high-level officials who may have been involved in the case. Government should
encourage state and territory compliance with the Supreme Court’s recommendation to audit all
government-run and -funded shelter homes. The draft anti-trafficking bill of the Lok Sabha should also be
duly revised and placed in the Rajya Sabha soon since the pandemic situation and the resultant socio-
economic suffering has made more people susceptible to the designs of human traffickers. It is of utmost
significance to rehabilitate the victims of human trafficking and welcome them back into the societal
hold instead of stigmatizing them. Various studies have shown that the loss of basic self-respect and
self-esteem is most detrimental psychologically at a personal level and it is equally demotivating for
the society at large (Hossain, 2010). At the economic level it is indicative of an unproductive economy
and politically it mocks the seat of democracy and the lofty political ideals of liberty, equality and
fraternity. Above all Human Trafficking is a crime against humanity like no other. It leaves us with the
guestion of our claim to civilization and progress.
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Human Trafficking in India

NIKHIL SHARMA!

ABSTRACT
Human trafficking remains a significant and multifaceted challenge in India, with deep-

rooted historical, social, and economic factors contributing to its persistence. This abstract
provides a comprehensive overview of the issue, examining its historical context, current
trends, legal framework, government response, and challenges. India's history of human
trafficking dates back centuries, including the transatlantic slave trade, internal slavery,
and colonial-era exploitation. Marginalized communities, including lower castes, tribal
groups, and women and children, have been particularly vulnerable to trafficking
throughout history. In modern times, human trafficking in India has evolved to encompass
various forms of exploitation, including sexual exploitation, forced labour, domestic
servitude, organ trade, and child marriage. Trafficking networks have become increasingly
sophisticated, taking advantage of economic disparities, lack of education, and social
discrimination. Legal Framework: India has enacted several laws to address human
trafficking, including the Immoral Traffic (Prevention) Act, 1956 (ITPA), the Bonded
Labour System (Abolition) Act, 1976, and the Protection of Children from Sexual Offences
(POCSO) Act, 2012. However, enforcement of these laws faces challenges, and gaps remain
in protection and support for victims.

Keywords: Human Trafficking, India.

I. INTRODUCTION

Human trafficking is a grave violation of human rights and a pervasive crime that affects
millions of individuals worldwide, including in India. With its vast population, diverse socio-
economic landscape, and complex migration patterns, India grapples with the multifaceted
challenges posed by human trafficking. This introduction provides an overview of the
phenomenon of human trafficking in India, examining its prevalence, root causes, forms of
exploitation, and the socio-economic factors that contribute to its persistence. India is both a
source and destination country for human trafficking, with internal trafficking being particularly
prevalent. Victims are trafficked for various forms of exploitation, including sexual
exploitation, forced labour, domestic servitude, bonded labour, child labour, and organ trade.

Women and children are disproportionately affected, though men also fall victim to trafficking,
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especially for labour exploitation. Human trafficking in India is fuelled by a complex interplay
of socio-economic factors, including poverty, lack of education and employment opportunities,
social exclusion, gender inequality, caste-based discrimination, armed conflict, natural
disasters, and migration. Vulnerable communities, such as those living in poverty, remote areas,

or conflict zones, are at heightened risk of exploitation.

Trafficking in India takes various forms, reflecting the diverse vulnerabilities of its population.
Women and children are often trafficked for sexual exploitation, including prostitution,
pornography, and forced marriage. Men, women, and children are also subjected to forced
labour in industries such as agriculture, construction, domestic work, manufacturing, and
textiles. Additionally, trafficking for organ trade, begging, and other forms of exploitation
occur. India's socio-economic conditions, characterized by widespread poverty, unequal access
to resources, rapid urbanization, and internal migration, create fertile ground for trafficking
networks to thrive. Lack of social protection mechanisms, inadequate law enforcement,
corruption, and weak implementation of laws further exacerbate the problem. The Indian
government has taken steps to address human trafficking through legislation, policies, and
programs aimed at prevention, protection, prosecution, and rehabilitation. Key legislative
frameworks include the Immoral Traffic (Prevention) Act, 1956, the Bonded Labour System
(Abolition) Act, 1976, and the Protection of Children from Sexual Offences (POCSO) Act,
2012. However, challenges remain in enforcement, coordination between agencies, victim
identification, and support services. Human trafficking in India is a complex and multifaceted
issue that requires a comprehensive and coordinated response from government, civil society,
international organizations, and other stakeholders. Efforts to combat trafficking must address
its root causes, strengthen legal frameworks, enhance law enforcement capacities, improve
victim support services, and promote socio-economic empowerment and inclusion. Only
through collective action can India effectively tackle the scourge of human trafficking and

protect the rights and dignity of all individuals.
I1. TYPES OF HUMAN TRAFFICKING

1. Sex Trafficking: Involves the recruitment, harbouring, transportation, provision, or
obtaining of a person for the purpose of a commercial sex act, where the individual is
forced, coerced, or deceived into engaging in sexual activities for monetary gain. This
form of trafficking often affects women and children and can involve prostitution,

pornography, and sexual slavery.

2. Labour Trafficking: Involves the recruitment, harbouring, transportation, provision, or
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obtaining of a person for labour or services through the use of force, fraud, or coercion.
Victims of labour trafficking may be exploited in various industries, including
agriculture, construction, manufacturing, domestic work, and hospitality. They are often

subjected to harsh working conditions, long hours, and minimal or no pay.

Child Trafficking: Involves the recruitment, transportation, transfer, harbouring, or
receipt of children for the purpose of exploitation. Children are trafficked for various
forms of exploitation, including sexual exploitation, forced labour, child marriage, and
domestic servitude. They are particularly vulnerable due to their age, dependence, and
limited ability to protect them.

Forced Marriage: Involves the coercion, deception, or abduction of individuals, usually
women and girls, into marriage without their consent. Forced marriage can lead to
various forms of exploitation, including domestic servitude, sexual exploitation, and

forced labour.

Organ Trafficking: Involves the illegal harvesting, transportation, or sale of human
organs or tissues, often without the consent of the donor. Victims of organ trafficking
may be deceived or coerced into donating their organs, or they may be kidnapped and
forcibly operated on to remove their organs. This form of trafficking is driven by the

demand for organs for transplantation.

Debt Bondage: Involves the exploitation of individuals who are trapped in debt and
forced to work to repay debts that they cannot realistically repay. Debt bondage can
occur in various industries, where workers are lured into accepting loans with exorbitant
interest rates or are coerced into working to pay off debts incurred by themselves or their

families.

II1. CAUSES OF HUMAN TRAFFICKING

Some of the primary causes include:

1.

4.

Poverty: Economic disparities and lack of opportunities can make individuals
vulnerable to trafficking, as they may be lured by promises of better jobs or income.

Lack of Education: Limited access to education can leave individuals uninformed

about the risks of trafficking and less able to recognize exploitative situations.

Gender Inequality: Women and girls are disproportionately affected by trafficking,

often due to unequal power dynamics, discrimination, and gender-based violence.

Conflict and Instability: Conflict zones and regions with weak governance can create
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environments ripe for trafficking, as law enforcement may be compromised and

communities disrupted.

Demand for Cheap Labour and Commercial Sex: The demand for cheap labour in
industries such as agriculture, construction, and manufacturing, as well as the demand

for commercial sex, drives traffickers to exploit vulnerable individuals.

Social Marginalization: Marginalized groups such as migrants, refugees, LGBTQ+
individuals, and ethnic minorities may face increased risks of trafficking due to societal

discrimination and exclusion.

Globalization and Mobility: Increased mobility and globalization can facilitate
trafficking by providing traffickers with greater access to victims and opportunities to

exploit gaps in legal and regulatory frameworks.

Corruption: Corruption within law enforcement, government, and other institutions
can enable trafficking networks to operate with impunity, undermining efforts to combat

the crime.

IV. LEGAL FRAMEWORK

1.

The Immoral Traffic (Prevention) Act, 1956 (ITPA): This is one of the primary laws
in India dealing with trafficking in persons for commercial sexual exploitation. It
criminalizes trafficking for the purpose of sexual exploitation and related offenses. The

Act was later amended and renamed as the "Immoral Traffic (Prevention) Act, 1986."

The Bonded Labour System (Abolition) Act, 1976: This Act aims to eradicate bonded
labour, a form of trafficking where individuals are forced to work to repay debts, often

under exploitative conditions.

The Child labour (Prohibition and Regulation) Act, 1986: Although primarily
focused on child labour, this act also addresses aspects of trafficking of children for

labour exploitation.

The Juvenile Justice (Care and Protection of Children) Act, 2015: This Act is
focused on the care, protection, treatment, and rehabilitation of children in need of care
and protection, including victims of trafficking.

The Protection of Children from Sexual Offences (POCSO) Act, 2012: While not
exclusively focused on trafficking, this Act provides for the protection of children from

sexual abuse and exploitation, which can include instances of trafficking.
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The Criminal Law (Amendment) Act, 2013: This amendment to the Indian Penal
Code (IPC) introduced various new offenses related to sexual assault, including
trafficking of persons for exploitation.

The Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill, 2018:
This proposed bill seeks to address trafficking comprehensively, including prevention,
protection, and rehabilitation of victims. It aims to consolidate existing laws and provide

for more stringent measures against traffickers.

V. JUDICIAL CASES

1.

Vishal Jeet v. Union of India (2016): This case involved the Supreme Court's directive
to state governments to strictly enforce laws against human trafficking, emphasizing the

need for proactive measures to prevent trafficking and protect victims.

Prafulla Kumar Sarkar v. State of West Bengal (2010): In this case, the Calcutta
High Court emphasized the importance of witness protection in human trafficking cases,
highlighting the vulnerability of witnesses and the need for adequate safeguards to

ensure their safety.

Rajesh v. State of Haryana (2013): The Punjab and Haryana High Court in this case
emphasized the role of law enforcement agencies in effectively investigating and
prosecuting cases of human trafficking, stressing the need for coordinated efforts to

combat this crime.

Ranjit Singh v. Union of India (2014): The Delhi High Court, in this case, underscored
the significance of rehabilitation and support services for victims of human trafficking,
emphasizing the duty of the state to provide necessary assistance for their physical,

psychological, and social recovery.

Nilabati Behera v. State of Orissa (1993): Although not solely focused on human
trafficking, this landmark case by the Supreme Court of India established the principle
of compensation for victims of human rights violations, including those subjected to

trafficking, highlighting the state's responsibility to provide restitution to victims.

Gaurav Jain v. Union of India (2016): In this case, the Bombay High Court
emphasized the importance of public awareness and education in preventing human
trafficking, advocating for measures to inform and empower individuals, especially

vulnerable groups, to protect themselves from exploitation.
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V1. CONCLUSION

Human trafficking remains a significant and complex issue in India, despite the presence of
laws and judicial interventions aimed at combating it. The country has enacted various
legislative measures to address different forms of trafficking, including for sexual exploitation,
forced labour, and child trafficking. However, challenges persist in effectively implementing
these laws, prosecuting offenders, and providing comprehensive support to victims. Factors
contributing to the prevalence of human trafficking in India include socioeconomic disparities,
lack of awareness, porous borders, and corruption. Vulnerable populations, including women,
children, migrants, and marginalized communities, are particularly at risk of falling prey to

traffickers.

Efforts to combat human trafficking require a multi-faceted approach involving collaboration
among government agencies, law enforcement, judiciary, civil society organizations, and
international partners. This approach should encompass prevention through education and
awareness-raising, effective enforcement of laws, prosecution of traffickers, protection and
support for victims, and international cooperation to address transnational trafficking networks.
While progress has been made in recent years, including through landmark judicial decisions
and legislative reforms, continued commitment and concerted action are needed to address the
root causes of trafficking, protect the rights of victims, and hold perpetrators accountable. Public
awareness, community engagement, and the empowerment of vulnerable populations are
crucial in building a society where human trafficking is not tolerated, and all individuals are
treated with dignity and respect.
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Immoral Traffic in Women and Girls: Need for Tougher Laws and Sincere
Implementation

IMMORAL TRAFFIC IN WOMEN AND GIRLS: NEED FOR TOUGHER LAWS AND SINCERE
IMPLEMENTATION
by
Poonam Pradhan Saxena:

I Introduction

IMMORAL TRAFFIC in women and girls is a classic example of how from time
immemorial sexual gratification of men has seen the pushing of countless girls in an
age of innocence to flesh trade. The inhuman and barbarous methods for their
induction into the trade, their forcible and later a kind of fait accompli adaptation to its
inherent features and then with the turn of the tables their active role in luring other
girls into the same fate is a vicious circle, sitting on which the respectable pimps
flourish and the actual victim is seen with disdain and contempt. She is a fallen
woman even if her entry in the profession was against her wishes. Respectable
members of the society discuss this issue from a distance but do not forgive the
victims for being in a situation over which they have no control. While they look
contemptuously on her, the pimps and her clients retain their respectability. To satisfy
the lust of men, women and girls are lured, enticed, married fraudulently or even
kidnapped by pimps or agents. In this vicious racket, all the three parties get
something. The customer, but for him the whole institution of prostitution would not
exist had his physical needs satisfied; the prmp gets his share of money for which he
enters the racket but the girl gets the beatings, starvation, torture till the point of
breaking as part of the initial training and finally around more than ten customers a
day with deadly diseases. She becomes a threat to the morals of the respectable in the
society and a potential health hazard. Conferences and workshops usually do not have
sex workers as participants as they continue to be despised. It is said that once a girl
is induced into prostitution no gentleman comes forward to marry her. She is
described as a woman making a living out of sin yet the gentleman even after
repeatedly having an intimate association with this woman continues to be clean.

W\ Page: 505

Trafficking is a systematic and organized economic activity, involving displacement
and movement of persons for their exploitation.l The traffickers have a conjoint
relationship with the customers, preying on the ill-fated victims. Their modus operandi
is to take their prey through unfamiliar routes to unknown destinations making
retracing practically impossible and to cut them off their roots completely, making
them totally isolated and at the mercy of the traffickers. Trafficking is extremely
profitable and has no risk of a lack of market as the demand for girls and children
increases with time and those who help supply at the appropriate time & place and to
appropriate people make huge profits with small investments made over a short time
period.

Traffickers sometimes operate individually or as part of an organized racket. In the
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former case they are more visible and make both monetary as well as personal sexual
gains out of it. The inducement is the lure of money offered to the victim's family
members in the guise of employment in a big city or even marriage to a wealthy man
or to the traffickers themselves. Sometimes even the family members or so-called well
wishers of the family are involved in this racket. They influence the family after
negotiating with traffickers who flaunt their wealth, create an impression of being
financially very comfortable, disguise themselves as grooms and actually marry the
unsuspecting girls only to throw them in brothels later on. The parents are sometimes
blinded by the false picture of luxury projected by the pimps and sometimes by the
money advances already given to them. They readily agree to perform the marriage
sometimes in undue haste so as not to lose the opportunity. Parents and other
guardians, well wishers and relations, all are in fact culprits as despite enough ground
for suspicion and the unreal situation, they deliberately enter into the transaction
blinded by the Ilure of money, taking shelter later behind their poverty and
inexperience. In the areas ridden with poverty and large number of children, selling
girls by the families in exchange of money does hot seem to be a bad proposition.

The second category of traffickers is the organised syndicate operating through the
procurers and lay down rules which the latter strictly follow. They have strong
connections with influential people at all levels besides having links with international
criminals, narcotics smugglers and with placement and recruiting agencies offering
jobs abroad. The complete chain with corruption at all levels from the local police to
those posted at the border, from the passport officers to the police at the destination,
makes trafficking a smooth flowing process for them. They are rarely caught or
prosecuted, as active help is readily available from the law enforcers themselves.
Drugged with money and muscle power they believe in spreading fear and do not
hesitate to take revenge on those who dare to expose them. lIsolated or occasional
raids on their activities merely bring them back within a short time. Trafficking

thus continues unabated. The risks are minimal in comparison to the huge returns and
this fact reinforces the risk-bearing capacity of the procurers.

The pimps also often trap children, who run away from their homes for a variety of
reasons. Similarly a large number of girls and women are kidnapped for the purposes
of trafficking. The high rate of kidnappings and reports of missing women and children
bares the dangerous and vicious proportions of trafficking. Though it is believed that
the organized mafia and the pimps are dominated by men, women play an active part
in luring the girls from villages by displaying their lavish life styles, befriending
unsuspecting runaway girls by promising them job opportunities and later inducting
them in the sex trade.

11 The law

The Constitution of India has incorporated various provisions for upholding the
dignity of women which, if implemented, in the correct perspective should be
immensely useful for tackling effectively the problems of trafficking. Article 21 gives a
right to life and personal liberty. ‘Right to life’ does not merely mean animal existence
but includes a right to live with human dignity. Article 23 provides for prohibition of
traffic in human beings and forced labour. Similarly, article 24 prohibits employment
of any child including a female below the age of fourteen years to work in any factory
or mine or engage in any other hazardous employment. Forced labour in any form
including begar and trafficking in human beings is completely prohibited and any
contravention of these provisions has been declared an offence punishable in
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accordance with law. Article 39 of the Constitution, enjoins as part of the directive
principles of state policy that it is the duty of the state to ensure that the health and
strength of the workers, men or women and the tender age of the children are not
abused and that citizens are not forced by economic necessity to enter avocations
unsuited to their age or strength.

The law of crimes of India namely The Penal Code, 1860 (IPC) has several
provisions dealing with trafficking and forced prostitution. Imprisonment up to 10
years and fine is provided for kidnapping or abduction of a woman with intent to marry
her by force or to force her into illicit intercourse or to compel her directly or indirectly
to go from a place for this purposez and where the girl happens to be a minor, even
inducing her by any means to go from any place for this purpose is punishable.
Importing into India a girl below 21 years with intent or knowledge for this purpose
will incur the same penalty.2
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Kidnapping or abduction of any person in order to or knowing it likely that the said
person will be subjected to or be put in danger of being subjected to grievous hurt or
slavery or unnatural lust of any person may be punished with imprisonment upto 10
years and fine.2 Concealment or wrongful confinement of a kidnapped or abducted
person is also punished in the same manner.:2 Isolated or habitual importing,
exporting, removing, sale purchase or disposal of any person as slave, and accepting,
receiving and detaining against his/her will any person as slave is punishable with
imprisonment for seven years and fine.& There are other sections dealing with
prevention of obscenity etc.Z

The United Nations Convention on the Prevention of Immoral Traffic, of December
1949 states that prostitution is incompatible with the dignity and worth of the human
person and endangers the welfare of the individual, the family and the community.
The Convention provides that party states agree to punish any person who, to gratify
the passion of another, procures, entices or leads away, for purposes of prostitution,
another person, or exploits another person even with the consent of that person; or
who keeps, manages or knowingly finances or takes part in the financing of a brothel;
or who knowingly lets or rents a building or other place or any part thereof for the
purpose of the prostitution of others.2 The Convention also provides that parties would
take measures for prevention of prostitution and rehabilitation and social adjustment
of victims of prostitution through their public and private educational, health, social,
economic and other related services,2 and also for supervision of employment agencies
in order to prevent persons seeking employment, in particular women and children,
from being exposed to the danger of prostitution.12

India being a signatory to the Convention ratified it and passed the Suppression of
Immoral Traffic in Women and Girls' Act, 1956 (SITA) in 1956. It was amended in
1986 and renamed Immoral Traffic Prevention Act, 1956.

The object of the Act is not abolition of prostitutes and prostitution as such and to
make it per se a criminal offence or punish a woman because she prostitutes herself
but the purpose of the Act seems to inhibit or abolish commercialized vice namely the
traffic in women and girls for the purposes of prostitution as an organized means of
living.
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However, the Act makes seducing or soliciting from a public place,i1 or in the vicinity
of public places punishable. ‘Prostitution’ means sexual exploitation or abuse of
‘persons’ and not merely ‘females’ for commercial purposes.i2 The old definition of
prostitution as meaning “a female who offers her body for promiscuous sexual
intercourse for hire, whether in money or in kind” was deleted. Thus the shift from an
individual activity to commercial exploitation is evident. The Act, which is protective
and not punitive, makes, keeping a brothel:2 or allowing premises to be kept as a
brothel2 punishable. Similarly, procuring,1: inducing or taking persons for the purpose
of prostitution; detaining personsié in premises where prostitution is carried on or
even living on
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the earnings of prostitution (except when they are her children) have also been made
offences. The scheme of the Act shows that the intention behind the Act was to punish
those who profit by exploiting others and make them victims of the flesh trade as
except for two sections, sections 7 and 8, the Act seeks to punish the exploiter, be it
the brothel keeper, the procurer, the landlord, the flesh trader, the pimp or the middle
man. The Act also makes punishment for offences involving children more stringent
and therefore license of hotels where children or minors are used for purposes of
prostitution are to be cancelled. The Act provides for appointment of trafficking police
officers to investigate offences and setting up of special courts with jurisdiction to try
offences having inter-state ramifications. It also provides for compulsory medical
examination of all persons removed from brothel after search has been made and that
the interrogation of rescued women is conducted only in the presence of a woman
social worker.

Apart from ITPA, The Juvenile Justice Act, 1986 contains provisions relating to
juveniles in the sphere of law relating to prostitution. Apart from a child sex worker,
the Act treats a child who lives in a brothel or with a prostitute or frequently goes to
any place used for the purpose of prostitution or is found to associate with any
prostitute or any other person who leads an immoral, drunken or depraved life or who
is being or is likely to be abused or exploited for immoral or illegal or unconscionable
gain as a ‘Neglected Juvenile’. It provides for taking charge of the juveniles by the
statutory authorities or persons and his production before the Juvenile Welfare Board
constituted under the Act within a period of twenty-four hours. It also provides for
establishment of observation home by the state government for temporary reception
of juvenile during the pendency of any inquiry regarding them under the Act and
juvenile homes to receive neglected juvenile committed to it by
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the Juvenile Welfare Board on completion of inquiries under the Act. The juvenile
home is to provide the juvenile with accommodation, maintenance and facilities for
education, vocational training, and rehabilitation and also with facilities for
development of his character and abilities and give him necessary tratning for
protecting himself against exploitation and ensure the all round growth and
development of his personality.1£

The government has finalized a plan of action to combat trafficking and commercial
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sexual exploitation of women and children. The state governments and UT
administrations have been requested to implement the plan of action. The Central
Advisory Committee on Child Prostitution proposed certain amendments in the
Immoral Traffic (Prevention) Act to make it more stringent and effective, which was
referred to the Department of Legal Affairs who have concurred with the same. A draft
cabinet note on the same lines has been prepared and will be sent to the cabinet
secretariat after circulating it to concerned ministries/departments.’is

India has also drafted a Regional Convention on Prevention and Combating
Trafficking of Women and Children for the Purposes of Prostitution. The Convention
seeks to take measures and encourage cooperation among the SAARC member
countries to prevent the incidence of trafficking. The Convention is expected to be
signed in the next SAARC Summit.

A work plan under the collaboration of GOl and UNICEF has been finalized. Funds
have been earmarked for various activities such as projects for rehabilitation of victims
of prostitution, preparation of manual for sensitization of police officers, building of a
data base on the subject matter of prostitution and trafficking, holding of regional
level meet for interaction with state governments close to source areas and NGOs.

111 The reality

Despite laws, government's plan of action, the international conventions and the
claims made by the authorities, the state of trafficking and the data is enough to
bewilder anyone. The utter failure to check trafficking is a harsh reality. Rather, it is
increasing day by day. Prostitution in India is a Rs. 40,000 crore annual business.
Thirty per cent of the sex workers are children whose exploiters earn a whopping Rs.
11,000 crore.l2 The shocking state of brothels, the tender ages of the victims
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and the inhuman torture that some of them are subjected to for their induction in the
flesh trade is a shame that India has to live with. India serves as a sending, receiving
and a transit nation. The largest red light district in India, perhaps in the world, is the
Falkland Road in Kamathipura area of Mumbai.22 In Kamathipura three men a day buy
more than 70,000 women and girls.22 Women and children are deceitfully lured
primarily from Nepal and Bangladesh and are then sent to brothels in India and also to
the nations in the Middle East daily.22 According to one survey, there are
approximately 10 million sex workers in India out of which 100,000 are in Mumbai
alone, Asia's largest sex industry center.22 90% of them are indentured slaves.22 Every
day. about 200 girls and women in India enter sex trade, 80% of them against their
will.22 2.5% of prostitutes in India are Nepalese, and 2.7% are Bangladeshi.2&
Hundreds, if not thousands, of Bangladeshi women and children are held in foreign
prisons, jails, shelters and detention centers awaiting repatriation. Many have been
held for years. 26 women, 27 girls, 71 boys and 13 children of unknown gender are
held in Lilua Shelter, Calcutta; Sheha Shelter, Calcutta; Anando Ashram, Calcutta;
Alipur Children's Home, Delhi; Nirmal Chaya Children's Home, Delhi; Prayas
Observation House for Boys, Delhi; Tihar Jail, Delhi; Udavam Kalanger, Bangalore;
Umar Khadi, Bangalore; Kishalay, West Bengal; Kuehbihar, West Bengal and
Bharampur, West Bengal.2Z 160,000 Nepalese women are held in the brothels in India.
Out of these Mumbai alone has approximately 50,000 of them and Calcutta's share is
40,00028 In Mumbai some brothels have only Nepalese girls, whom
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men buy because of their golden skin and docile personalities.22 More than 40% of 484
prostituted girls rescued during major raids of brothels in Mumbai in 1996 were from
Nepal.22 One of the important transit points for the traffickers for Mumbai and Pakistan
is Calcutta. 99% of women, trafficked out of Bangladesh are taken through land routes
along the border areas of Bangladesh and India such as Jessore.2L At least 2,000
women are in sex trade along the Baina beach front in Goa.22 In India, Karnataka,
Andhra Pradesh, Maharashtra, and Tamil Nadu are considered “high supply zones” for
women in sex trade. Bijapur, Belgaum and Kolhapur are common districts from where
women migrate to the big cities, as part of an organized trafficking network22 or due to
socioeconomic forces.24 There are many dhabhas, or small-scale brothels, along the
Solapur-Hyderabad highway, which provide women as an “additional service” to truck
drivers and motorists. One woman who runs a dhabha had previously been in sex
trade. Now, with a shed, two cots and a few girls from nearby villages, she owns a
brothel.28 Sagargram is another village off National Highway 59, connecting Delhi and
Mumbai, which is primarily inhabited by the Banchharas community, who practices
prostitution and mainly caters to the truck drivers passing through the area.2¢ The
members of Basai tribe, on the outskirts of Agra in Uttar Pradesh, also practice
prostitution. Such was the notoriety of Basai tribe, that no one was ready to marry a
girl from this area.2Z Other notorious highways are the NH 5, which winds down from
West Bengal to Tamil Nadug& and NH 2, passing through Beda in Rotash district, Bihar.
The flesh trade practiced mainly by the women of the Nutt caste has been thriving
here for the last seventy years aided and abetted by the police, local musclemen and
dhaba owners.22
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Increased trap for smaller children

The average age of the girls into the trade has been falling down gradually. Over
the past decade it has fallen from 14-16 to 10-14 years old.22 There are 300,000-
500,000 children in sex trade in India.2t Girls of such tender ages as 9 years are
thrown into sex trade as people believe that sex with a virgin may cure certain
sexually transmitted diseases like gonorrhea and syphilis. Even seven year old girls are
neither uncommon nor the youngest. Approximately 20,000 or 20% of women in
prostitution in Mumbai alone are under 18.42 Bangalore is one of the five major cities
in India which together account for 80% of child prostitutes in the country.22 A major
trafficking network was discovered by the Karnataka State Commission for Women
(KSCW), smuggling 12-18 year-old girls from various impoverished districts to
contractors who run brothels in Goa.44 Girls are sold by poor parents, tricked into
fraudulent marriages or promised employment in towns and land in brothels in India.
They are locked up, beaten, starved, burned with cigarettes until they learn how to
service upto 25 clients a day. The training that some girls have to undergo through
before being initiated into prostitution includes constant exposure to pornographic
films, tutorials in how to please customers and repeated rapes.22 Women and children
from India are sent to nations of the Middle East daily. Girls in prostitution and
domestic service in India, Pakistan and the Middle East are tortured, held in virtual
imprisonment, sexually abused, and raped.2& Of 1,000 red light districts all over India,
cage prostitutes are mostly minors, often from Nepal and Bangladesh.2Z In Mumbai, in
1992, police intercepted the traffic of 25 Bangladeshi children, 5 to 8 years old.428 As of
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February 1998, there were 200 Bangladeshi children and women awaiting repatriation
in different Indian shelters.42 Children of prostituted women are victims of sexual
abuse as well. Children are
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forced to perform dances and sing for male buyers, and some are forced to sexually
service the males.®2 In Mumbai, 95% of the children of sex workers become sex
workers themselves. One child, who had repeatedly been sodomized by the men who
bought his mother, decided to become a eunuch and was ritually castrated.®l It is
reported that about 60% of the commercial sex workers in Delhi's red-light area, are
child prostitutes and that in recent years, the average age of the trafficked or
abducted girls has dropped from 14 to 13 years despite the amended Immoral
Trafficking Prevention Act, 1986.22 In a recent rescue operation conducted in July 2001
all the ten girls recovered form one brothel at GB Road in Delhi were minors.22

Social customs contributing to sexual exploitation

Certain social customs in the past propelled many girls and women to this
profession who were otherwise outside the hereditary and customary groups of sex
workers. They were women dedicated to temples as devadasis or mangalmukhis or the
courtesans patronized by royal and aristocratic families. Despite legal measures such
as Madhya Devadasis Prevention and Dedication Act of 1947 and the Bombay
Devadasis Prevention Act of 1954 it continues even today in parts of Tamil Nadu,
Mysore, Andhra Pradesh and Orissa practiced by some castes. A study conducted in
Mumbai in mid sixties reported that as many as 30% of the Mumbai prostitutes were
of devadasi origin. Another study shows that Bijapur district girls are still dedicated to
the temple amongst certain section of the lower castes and enter the profession with
the consent of their parents. An agent also takes them out of the town or villages and
a large part of their earning goes to the family members and agents and no social
stigma is attached to it. The reason is mainly economical.2

The devadasi tradition, still prevalent in many parts of India, continues to legitimize
child prostitution. A devadasi is a woman married to a god and thus sadasuhagan or
married, and hence at all times blessed. In the Vijapur district of Karnataka, girls are
given to Hanuman, and known as Basvi. In Goa, a devadasi is called Bhavin, In the
Shimoga District of Karnataka, the girls are handed over to the goddess Renuka Devi,
and in Hospet, to the goddess Hulganga Devi. The tradition lives

on in other states in South India. Girls end up as prostitutes in Mumbai and Pune. The
Banchara and Bedia tribes of Madhya Pradesh also practice “traditional” prostitution.ss
The devdasi system, the Basavi system, the Jogin system, prostitution amongst the
tribals (Bancharas, Rajnat, Dommara and Bedias tribes) - all these are traditional,
ritualized and socially organized forms of the child prostitution.5¢ Districts bordering
Maharashtra and Karnataka, known as the “devadasi belt” have trafficking structures
operating at various levels. The women here are in sex trade either because their
husbands deserted them, or they trafficked through coercion and deception, many are
devadasis dedicated into prostitution for the goddess Yellamma. In one Karnataka
brothel, all 15 girls are devadasi.5Z

Then there is case of community and area-specific prostitution aoina from
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generation to generation, these types of child prostitution, which arc practiced in
specific areas by some communities under the specific family itself. Some of the
known areas of operation are Mandsaur, Guna Raisen, Bhind, Morena, Shivpun,
Gawalior in M.P., Regena area, Chakrata in U.P., Sansis in Central India and
Ventkansani in Telengana in A.P. 86% of the sex workers hail from Karnataka, Tamil
Nadu, West Bengal, Bihar, Maharashtra, U.P., Assam, Gujarat, Goa, Kerala, M.P.,
Meghalaya, Orissa, Punjab, Rajasthan, and Delhi.
Customary prostitution

Certain communities legitimize prostitution. In the dusty town of Eluru in Andhra
Pradesh, it is a practice in two communities Dommara and Bhogaru communities that
female meant to work as prostitutes are paraded before the bidders and given to the
highest bidder on lease for one year contract. In nearby towns such as Tenali,
Nidadavole, Velpur Tanuku and Tadepalliguden eight to ten women go on yearly
contracts after every quarterly auction. A woman whom the highest bidder has bought
will go with him on a contract of doing business at his place for a year. During this
period she is in the custody of the bidder and it would be his responsibility to provide
accommodation and security to her. After one year she returns back to her place.s&
Indignant members
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of Rajya Sabha coming across party lines strongly condemned this auction sale.®2
Women are sold and bought openly in some communities among the Tonks in
Rajasthan, villages of Sawai Madhopur and part of Kota and Baran District. As per the
Nata practice, the father sells his daughter and a married woman is sold by her
husband to the male buyer at a price settled with Panchayat and with community's
approval.s@

In April 1981, an Indian Express reporter, with a view to expose this sale of women,
shocked the nation by proving that women could be bought in Chandra Babu's cyber
city. He bought a mother of six for a small sum of 2300 rupees in Dabri Mandi.s1
Among the Banchara community in Madhya Pradesh, women are split into two groups
in a socially sanctioned and rigorously followed division of labour. Those who can
marry are known as the Bhattawadis, while those reserved for prostitution are called
the Khelawadis. There is also a custom among this community of dedicating the eldest
female child to prostitution.82 Customary prostitution has been accepted in some
communities to such a level that failure of the promises made under a contract of
prostitution have been taken to the level of the court. In Nihal Singh v. Ram Bai,s a
person contracted with the defendant to arrange for her son a Dangi woman who could
be kept as a mistress for the son. She paid Rs. 4000, to the defendant who did send a
girl to her house. The girl lived with the son for twenty days and went back to her
village and never came back. Later it was discovered that the girl was not a Dangi by
caste. The plaintiff claimed her money back. The first two trial courts declared the suit
on the ground that the defendant had taken Rs. 4000 from the plaintiff fraudulently
invoking section 65 of the Indian Contract Act. The High Court of Madhya Pradesh
reversed the judgment on the ground that such a contract is violative of the
constitutional injunctions and would be void ab initio by virtue of article 13(2) and also
the constitutional prohibition of article 23. They did say that if a sale of woman is
considered traffic in human beings how could the courts at all entertain an action
based on a contract evidencing such a transaction. This case came to the notice of the
judiciary as a dispute had arisen but innumerable cases go unreported and these cases
of disauised prostitution carrv on.
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Coupled with these customs are the evils of sale of minor helpless girls under the
garb of child marriages performed by unscrupulous parents who later take the plea of
poverty. Parents who are not conscious about their responsibilities produce large
number of children and then later sell their girl children of tender ages to middle aged
men coming from wealthy countries. Organised rackets of these kinds are operating in
every part of India and have been reported from the states of Andhra Pradesh
especially Hyderabad. The cases of Ameena and Kaneej%% when exposed make
headlines but fade very quickly from public memory.

Health and well-being

One of the most alarming aspects of sex trade is the spread of sexually transmitted
diseases. The worst affected are the women and children but what is ironical is that
they are the ones who are perceived as the carrier of these diseases and therefore
looked with disdain. Jurists also believe that prostitutes are responsible to a great
extent for the spread of different kinds of venereal diseases apart from other social
evils that have far reaching consequences. At one time the British Indian Parliament
was even contemplating segregation of prostitutes for the well being of their soldiers.
Unfortunately AIDS is increasing at an alarmingly high speed despite the
misconception that India has still a very small AIDS affected population. Foreign
tourists frequent India because of its relaxed laws, abundant child prostitutes and the
false idea that there is a lower incidence of AIDS.85 According to UN Report there are
between 3 to 5 million Indians afflicted with HIV, the AIDS virus. Unfortunately, it is
for this very reason that younger and younger girls are being trapped into commercial
sex. In these days of consumerism and infection the less infected that is lesser the
age, the better it seems to be and hence the increased demand for younger girls. 60%0
of prostituted women in Mumbai's red-light district areas are infected with STDs and
AIDS.88 It is also reported that nearly 50% of the girls working in the sex industry in
Mumbai have two or more STDs at one time. Syphilis, gonorrhea, tuberculosis, chronic
pelvic infections, anaemia and scabies seem to be high among sex workers in the
brothels.
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Though the official figures are few, villages like Sagargram and Basar, which are off
national highways and are known to practice prostitution, are believed to be the
hotbed of STDs. According to a recent study done in Sagargram, more than 50% of
Banchharas are affected by the STDs, while more than 14% reported symptoms of
AIDS. In another study conducted in 1994 by the chief medical officer of the
Mandasaur district hospital, 456 truckers were surveyed; of which 16 tested HIV
positive while 95 had STD.&z

In July 1990, Savahdan, a charity group was instrumental in repatriating 700 South
Indian prostitutes to Madras, most of whom were HIV positive. It was perceived as a
cheap way of getting rid of HIV infected girls. In active collusion of the police, raids
are conducted and sick women who are commercially not useful are apprehended.
Many women, too sick to prostitute are thrown onto the street. Government hospitals
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won't treat those who are HIV positive, or are developing symptoms of AIDS. In
Mumbai's J.J. Hospital, an HIV infected woman was refused treatment, though she
was bleeding and her condition was life threatening. She delivered a baby in the
brothel.s8 In another case from Kusgaon in Shirala tehsil of Sangli, a mother tied her
toddler son to her waist and jumped into the river. Both of them were HIV positive and
had been thrown out of their house by their relatives.&2 In 1991, Mumbai's 100,000
prostituted women averaged 600,000 sexual contacts a day. At the time 30% were
HIV positive, the chance of transmission was 0.1%. On the basis, 200 clients were
being infected with HIV everyday, 6,000 each month.Z2 But despite the fact that sex
workers do contribute to the spread of the diseases, the infection does not spread
merely from a sex worker, but does so with the client as well. He is the one who may
give to his wife who might not have had any extra marital sexual contact and also to
the children and also other sex workers with whom he comes in contact. Meena
Sheshu, who heads the Sangram, a social organization working for the welfare of AIDS
victims says:Z%

The problem is with the focus of the government agencies. Everyone is
concentrating on commercial sex workers and truck drivers, but they forget the
housewife or the woman who is made to marry an HIV infected person without her
knowledge.
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After his death, it is the wife who receives the flak for no fault of hers.

The condition of HIV infected children is no better. At a Bhagini Nivedita Care
Centre at Kupwad, HIV positive kids are routinely left at the doorstep. The center has
many infected children between the age of two months to twelve years.Z2
Economic gains

It is a myth that sex workers earn for themselves. Usually the traffickers sell these
girls to the brothel owners like chattels. The brothel owner then takes back the return
by having a complete control over the money that the victims fetch. In the home
where they live, there is no place where they can hide any money or keep any
valuables. What they get is barely enough to feed themselves. By the time they are
able to repay the investment made by the brothel owner on them they are on the
verge of retirement often sick and physically and morally exhausted and no longer of
any use to their exploiters. Girls are not allowed to escape or leave until they have
repaid their debt. Mumtaz Khatun writes’® about the discovery by activists of
interstate trafficking in teenaged girls from poor families in 24 parganas north district.
More than 300 teenagers from Deganga, Harwa and Bashirhat lured by false marriages
were sold for Rs. 2500 to 10,000 depending on the number of middlemen involved.
Those who escaped revealed that they were watched all the time and were not allowed
to meet or speak to any one, any attempt to do that resulted in brutal torture. The so-
called husbands or mistresses took all their earnings away.

1V Methods used by the traffickers

Trafficking in women and girls is easy along the 1,740 mile-long open borders
between India and Nepal. The areas used by traffickers to procure women and girls are
the isolated districts of Sindhupalchow, Makwanpur, Dhading and Khavre-Nepal where
the population is largely illiterate. Trafficking in Nepalese women and girls is less risky
than smuggling narcotics and electronic equipment into India. The average age of the
Nepalese girl entering into an Indian brothel ranges from 10 to 14 years and this alone
shows up the complicity of organised trafficking since at this age it is impossible for
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the girls to make the journey alone. Traffickers ferry large groups of girls at a time
without
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the hassle of paperwork or threats of police checks. The procurer-prmp-police network
makes the process even smoother. Bought for as little as Rs. 1,000 (Nepalese) girls
have been known to fetch up to Rs. 30,000 in later transactions. Police are paid by
brothel owners to ignore the situation. Girls may not leave the brothels until they have
repaid their debt, by that time they are sick with HIV and/or tuberculosis, and often
have children of their own.Z2 Of the brothels of India holding between 100,000 and
160,000 Nepalese women and girls 35% were taken on the false pretext of marriage or
a good job.”5 The Karnataka State Commission for Women (KSCW) unearthed
smuggling of 12-18 year old girls from various impoverished districts to contractors
who run brothels in Goa. The contractors pay the parents for their girl children under
false pretenses. Along with the Nepalese, Bangladeshi girls are also trafficked to
Pakistan and at times from there to the Middle East countries. Bihar and U.P., such as
Begusarai, Dhaulur and Gorakhpur are market centers for transporting girls from Nepal
and Bangladesh. After being clandestinely slipped across borders they are actually
auctioned off. Then they are taken by the next round of middlemen to New Delhi and
Mumbai and sold to brothel owners. Some of the brothel owners take them to safe
homes where they are inducted in the trade. The bodies of most of the rescued girls
and women, when they are medically examined, are marked with cigarettes burns,
cuts from being beaten up and even slash marks from a blade. Chayya Sharma, SHO,
Police Station at G.B. Road says that some of the methods of torture are
unspeakable.Z&

In many cases women also act as traffickers-either consciously or inadvertently by
using their connections with their rural homes and inciting the girls to the lure of city
life. This is sometimes also with a view to support themselves as they are forced to
retire after reaching a certain age. Daughters of sex workers are more likely to enter
the trade at a young age. Sometimes women and children of migrant families are also
exploited due to an inadequate support system.

Then there are the respectable custodians of the girls who attempt to sell them. The
people of Tassa village in Muzaffarnagar district of Uttar Pradesh were shocked, when
the principal of the school attempted to kidnap six minor girls studying in his school.
He had planned to sell them each for Rs. 2 lakhs. On the pretext of taking them to an
excursion trip he took them to Dhangadi village in Nepal, where arrangements had

been made for the sale of the girls. Fortunately he was arrested before the sale could
materialize.Z~

V The international agreements
The first international instrument for the suppression of the white slave traffic was
passed on 18t May 1904 and was amended later by the protocol approved by the
General Assembly of the United Nations on the 3rd December 1948. It was followed by
the International Convention of 4t May 1910 for the Suppression of White Slave
Traffic, which was approved by the above-mentioned protocol. The International
Convention of 30th September 1921 for the Suppression of the Traffic in Women &
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Children as amended by the Protocol approved by the General Assembly of the United
Nations on the 20th October 1947; and finally the International Convention of 11th
October 1933 followed by the Suppression of Traffic in Women of Full Age. In 1937,
the League of Nations prepared a Draft Convention extending the scope of the above-
mentioned instruments. In 1950, a Convention for the Suppression of Traffic in
Persons and of the Exploitation of the Prostitution of Others was signed at New York by
several nations including India.Z2 The UN Declaration on the Rights of the Child, which
was ratified by India in 1992 emphasizes that the child by reason of his/her physical
and mental immaturity needs special safeguards and care, including appropriate legal
protection before and after birth. Article 34 states that state parties should undertake
to protect the child from all forms of sexual exploitation and sexual abuse”.

Several other instruments namely the 1948 Universal Declaration of Human Rights;
the 1949 Convention for the Suppression of the Traffic in Persons and of the
Exploitation and the Prostitution of Others; the 1966 International Covenant on
Human Rights; the 1990 World Declaration on the Survival, Protection and
Development of Children and its Plan of Action; the 1992 Program of Action of the UN
Commission on Human Rights on Free Sale of Children, Child Prostitution and Child
Pornography; the 1995 Copenhagen Declaration and Platform for Action of the Fourth
World Conference on Women; The (Draft) Program of Action of the UN Commission on
Human Rights on the Traffic in Persons and the Exploitation of Prostitution of Others
and the recommendations of the Committee of the Rights of the Child and the UN
Special Rapporteur on the Sale of Children as well as media
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attention that is now focusing renewed attention on the sexual exploitation and
trafficking of children especially the girl-child should have contributed to the decrease
in cases of exploitation of children. Still millions of children are forced into global multi
-bill ion dollar sex trade each year. It is estimated that more than 1 million children in
Asia alone continue to be the victims. In Sri Lanka, about 20.000 children are
estimated to be in the sex industry. India also reports highest rate of sexual
exploitation of children mostly girls.22

V1 History of the regulation of sex trade in India

In 1668, the East India Company issued regulations known as ‘company
commandments’ for strict compliance by the Company's servants, which included a
ban on the soldiers keeping women of ill repute with them, and the regulation of
brothels. In 1869, The Contagious Diseases Act was passed which required registration
of prostitutes and enabled the government to get them compulsorily medically
examined. Police was empowered to pick up any woman on suspicion of her being a
prostitute and she had to submit herself to a medical examination and prove
otherwise. If she failed to submit to a medical check up, she could be imprisoned for
life. On the other hand the brothel-keepers, pimps and procurers were, comparatively,
left unhampered whilst the Act became a draconian law for the female sex workers.
Though it was repealed in India in 1888, the British Government continued to express
concern regarding the health and safety of its citizens, especially the soldiers. The first
Act to abolish brothels was passed in 1907, titled the East Bengal and Assam
Disorderly Houses Act, under which brothel keepers could be prosecuted. This Act was
followed by pieces of similar legislation in other provinces and cities, such as Calcutta
(1923), U.P. (1923), Punjab (1935), Mysore (1936), Bombay (1923), etc. Living on
the earnings of prostitution, keeping brothels, allowing premises to be used as
brothels. procurina of women. unlawful detention. etc.. were made punishable.g2
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Failure of ITPA to curb trafficking

The present Act “was not the outcome of an independent, sustained, consolidated
mass movement in the country, but rather the result of India being a signatory to the
United Nations International Convention for the “Suppression of Traffic in Persons and
of the Exploitation of
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Others” passed in New York in 1950”.81 The stereotyping of the ideas of good and bad
and the gender bias deeply inculcated in Indian minds have taken care of the total
ineffectiveness of this Act to achieve the desired objectives. Meant to protect the
exploitation of the sex workers at the hands of organised exploitations, it operates
against them. All women and even minor girls engaged in this profession whether
voluntarily or even forced are bad, soiled, fallen and not worthy of being referred to by
a normal name. She is ‘patita’ literally meaning fallen, looked at with disdain and
contempt. However, a man craving for sex outside wedlock displays a sign of manhood
and even visiting these fallen women would not have any adverse effect on his
respectability. Thus the customer, without whom the act of prostitution cannot be
committed, also gets away scot-free. The attitude of the police and even the judiciary
has not been any different. This is the reason why the limited impact and outreach of
legislation is very evident. Though the Act seeks to prevent sexual exploitation of
women and children and protect them, the police parties under this Act or under the
various Police Acts, frequently round up the female sex workers, in raids. Thus the
maximum arrests are of them, while the pimps, procurers and brothel owners are
rarely apprehended and even if arrested are released after imposition of nominal fines
or lighter punishments. One of the main reasons for it is the high visibility and large
number of women and girls and virtual invisibility of pimps and brothel owners.

As the Act does not punish women operating on their own without being part of an
organised set up, brothels are passed off as the homes of these women by the owners
to escape punishment. Even otherwise, the enforcement of this social legislation
appears to be one of the lowest priority of the state.

Thus, the law, which ostensibly is aimed at controlling the trafficking in women and
thereby giving her relief and succor, acts inimically to her interests. In addition to the
Immoral Traffic (Prevention) Act, 1956, there are local and special Acts, which are
frequently used by the police for making a large number of arrests of women. The
Krishna lyer Committee Report mentions the Bombay Police Act in particular, referring
to the Lawyers' Collective Report that 23,000 to 33,000 women had been arrested in
1980-85 in Bombay under the Police Act, whereas 10,000 women had been arrested
under ITPA.22 The Committee has recommended that the enforcement machinery of
ITPA must be made squarely responsible for deterrent action for which the Police Acts
could be amended. Prostitutes must be taken charge of under ITPA rather than
rounded up under Police Act and released the next day after being fined
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or imprisoned in default of fine, observes the report. However, some other provisions
of the Act clothe the system with sweeping powers of apprehending the prostitutes.
Search without warrant is one of them. Section 15 authorizes the special police officer
to enter and search any premises where he has reasons to believe an offence had been
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committed without obtaining any search warrant. He is then authorised to remove
from the premises, all the persons found therein, produce them before the Magistrate,
get them medically examined for determining age, injuries sustained through sexual
abuse, or for the signs of sexually transmitted diseases. The Act indemnifies the police
party from any criminal or civil proceedings and for any action taken by them in
connection with the search that is lawfully done.& The vast sweep of the power and
authority enjoyed by the state machinery vis-a-vis the prostitutes puts their life and
liberty under constraint. Raids on brothels have become a routine and stereotyped
activity often preceded by a tip off. Action against trafficking and brothel keeping is
tardy. According to one source* Mumbai had over 50,000 brothels (with over 1 lakh of
prostitutes) between 1981 and 1987 but only 535 brothels were raided. In fact, the
number of brothels is on the increase. Out of 409 brothel-keepers arrested between
1981 and 1985 in Mumbai, only 2 were convicted. Since brothel keeping is a lucrative
trade, the entrenched interests are cautious about letting anything affect the smooth
flow of business. Thus a nexus of bribes and corruption is rampant in which corrupt
politicians, police officials, brothel-keepers and their thugs, all participate. The usual
mechanism of sending the decoy customer is to trap the victims and not the exploiter.
The provisions of the Act aimed at punishing those running or aiding the running of
brothels appear to be almost wholly ineffective against the wrong doers. Of the two
convicted cases of brothel-keepers, one was fined Rs. 10. By contrast, the average fine
for a prostitute (1980) was Rs. 60 and the average number of days of imprisonment
was seven.g® Bail is liberally given to brothel-keepers and procurers. The court, in
effect, orders the girls back

to the brothel. Traffickers posing falsely as the parents of the women apprehended by
the police in the course of raids are a common sight in the magistrates' courts.

Though the law requires the magistrate to ensure that once a woman is brought to
the court by way of arrest she should not go back to the clutches of her exploiters, in
practice it is the brothel owners and the pimps who arrange for her bail and take her
back. The options for the women who are apprehended by the police and who are not
handed back to their exploiters are also very few. Considering the women as deviants,
the law has ordained that a correctional regimen should be followed so that they can
get reintegrated into society. The mechanism provided for rehabilitation of the sex
workers is discipline oriented rather than skill learning oriented. The effort should be
for their learning of some income generating activity, which may help them to sustain
themselves without again resorting to their familiar lifestyles and social condemnation.

The number of institutions of reform, correction, rehabilitation and improvement run
directly by government is totally inadequate in comparison with the need for such
homes. Funds are scarce, infrastructure is lacking, and staff is generally untrained and
unsympathetic. The staff has a fixed conception of rehabilitation, which is part of the
state's attitude of treating prostitutes as criminals and deviants. Generally the homes
take on a prison-like atmosphere and the movement of the women is restricted. They
are always chaperoned by the custodial staff on their infrequent trips outside the
home. Avenues for recreation, entertainment, personality development and skill
development are exceedingly restricted. So are facilities for counselling and follow-up
of women discharged from the institutions. The period of stay in these homes, which is
minimum of two years and maximum of three years, is looked upon as a period of
punishment and generally on leaving the home, the prostitute goes back to her
original trade. The recent arrests that made the headline in the leading dailies are a
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pointer to that effect. Nine minor girls who were rescued in a dramatic manner, by the
Delhi Police under the supervision of a committed lady police officer and a determined
Roma Debabrata, of STOP, an organisation to stop trafficking in women and children,
are now in a fix about their future.8 Presently at Nirmal Chhaya, a government run
shelter home for women, one of them was lucky to be accepted back by her family.
Others have now reportedly expressed their willingness to go back to from where they
had been rescued. Instead of government, NGOs should run the shelter homes and
focus should be on their proper rehabilitation in the society with active involvement in
income generating activities.
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Practical problems

Unfortunately, while the crime is very well organized and continues unabated, its
detection and punishment does not match it, there is sometimes a lack of co-
ordination between the laws and law enforcement between the place of removal or
disappearance of the victim and place of landing or lodging of the victims. As it is a
buyer's and suppliers market, the methods adopted suit them and work to the
disadvantage of the ‘goods’. The absence of strong network of surveillance mechanism
is a boon to traffickers to escape the arms of law. Multiple laws involving multiple
jurisdictions make prosecution of traffickers in the country of destination very low. For
example, the country of disappearance would have one police department to police
that area. The crossing of borders is looked after by usually the border security forces.
From the border to the ultimate destination may involve crossing a number of
interstate borders having separate jurisdictions as far as the police is concerned. The
country of re-surfacing which is the place of exploitation would again have a different
police force. Another problem is the difference of languages, legal provisions and also
the enforcement procedures. Then there is lack of reporting of the missing persons. It
is still considered a shame for the family that one of their daughters is tricked into sex
trade through deceptive means. They hesitate to report the matter to the police for
fear of stigma and sometimes also with frustration that nothing is going to come out of
it. The fear of exploiters taking revenge on them by using muscle power is also one of
the reasons for few cases being reported to the police. An additional and in fact the
most disturbing factor is the regular payments that the traffickers make to the police
for ensuring safe and hassle free trafficking. Called ‘hafta’ or bribe, it takes care of the
police looking the other way or blindly shutting their eyes or actually co-operating with
them in this immoral traffic. In some cases the police actually discourages or displays
an uncooperative attitude when parents of girls go to lodge a missing report with
them. No wonder that trafficking continues unabated despite tall claims of proposed or
actual action taken by the government. Even the raids on the brothels are followed by
the tip offs by the police staff themselves. The recent raid on brothel no. 42 in the G.B.
Road area of Delhi is an illustration of the kind of deep nexus existing between the
police and the brothel owners. A report was lodged by the parents at the police station
that a minor girl was missing from Calcutta. The informer spotted her near a Kotha in
the red light area. At the time when the informer went to give the information at the
police station, he was asked to write the name of the Kotha on the piece of paper by
the incharge of the police station and not say it aloud for fear of leakage of
information. The decoy customer was immediately sent and he actually paid money to
spend time with the
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minor girl who was to be rescued. However, after the raiding party reached the brothel
the frantic decoy customer met them and deposed that the information about the raid
had already reached the brothel and the girls were hidden. The girl along with eight
others was later found in a tiny attic, the passage to which was through a secret door
small enough for a man to just crawl through.8Z What was alarming, was that despite
the commitment showed by the senior staff and the efforts made to conduct the raid,
the information reached the brothel even before the raiding party could reach there.
The informers were the policemen themselves posted at the very police station, which
is supposed to take action against the brothel owners for exploiting the girls.

VIl What can be done?

It is apparent that unless all the relevant authorities co-operate not much can be
achieved. The target is the pimp and the procurer and not primarily the sex worker.
The trafficker-police nexus is the first thing that needs to be broken. For this purpose
sensitisation of the police persons is a must. Their real commitment is required to
eradicate the menace. Public awareness and social mobilization through citizens and a
development approach involving the different departments - education, health, social
welfare, social defense, department of women and child development, media, NGOs
and social groups is required.g8

Importance of NGOs is undeniable. No program of action to tackle interstate
trafficking is adequate without their cooperation. It is only the NGOs working in an
area who after gaining the confidence of people can create awareness and warn people
about these offences and the modus operandi of the traffickers. The information to be
given to the people may include ways of reporting the crime, how to prevent it by
being alert on bogus marriages and employment promises in far off areas and by
organizing community watch programs. NGOs should encourage parents and
guardians of minor children that in case they are approached with an offer of
employment, marriage or adoption which appears to be too tempting they must
approach the police with the NGOs for necessary identification and verification of the
offer or. The penalties for the traffickers should also be publicized. In a close-knit
society of the Asian culture it is not difficult to have community watch programs
especially for this purpose.

Increased surveillance

The transit points of the countries both in intra state and inter state trafficking
needs to be closely monitored. Surveillance mechanisms would have to match the
modus operandi that operates in trafficking. As trafficking involves movement at rail
and bus stations, tourist, registration and passport offices have to be targeted for
surveillance. All job advertisements for going abroad would also come under the scope
of scrutiny. It is essential that police with the help of railway and transport authorities
carries out concerted raids. Where minor girls in number are found in the company of
the traffickers it should be presumed that they are being taken for the purposes of
exploitation.

S. Sridevi, DIG police, Mumbai, writesg? that the traffickers in Maharashtra used to
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travel by train But as the police increased their vigil at railway station, they would get
down a stop earlier and would enter Mumbai by bus or taxi. Therefore, increased
surveillance at all transit and entry points is must. Foreign offenders found involved in
the prostitution of minors should be denied immunity against prosecution.
Government, international organizations, non-governmental organizations and the
society have to work together to eliminate this scourge.

Create database

The need is to create a database of the disappeared children and women and also
the habitual traffickers. The active involvement of the NGOs is necessary both for its
preparation and effectiveness. The tendency of police to underplay crime in the
specific area of their jurisdiction is not uncommon. More so in cases of kidnapping. A
sharp increase in the number of crimes throws a reflection on their performance and is
also viewed as their inability or incompetence to combat the crime. Secondly, many of
the abductions are not reported to the police. The reason is that people are ready to
confide in the friendly NGO rather than formal and sometimes fearsome police. With
the cooperation of both the NGOs and police on both sides of the border the reality of
disappearance from native place and re-emergence at the place of exploitation may be
unearthed. Thirdly, amazing, as it may seem, such large scale trafficking cannot be
carried on without the knowledge or connivance of the police. It has already been
mentioned that the collusion of police and corruption at all levels are the basic reasons
why trafficking continues unabated. Honest policing is therefore the primary need to
check it.
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The need is also to educate people and create awareness among them about the
usefulness of lodging the report about the missing persons and also the fraud played
on them through bogus marriages and adoptions. Strengthening of the state-level
missing persons bureau and rigorous pursuing of all cases of missing persons may
trace them to the demand areas and brothels.

Further, as the primary aim of the law is to check trafficking and exploitation, the
arrests and punishment of persons under the ITPA must match it. Till now the
statistics show that the number of arrests of persons under ITPA and the amount of
penalty imposed on the sex workers and their pimps and brothel owners tells its own
story. Exploiters are let off with warnings, fines or lighter punishments, but it is the
sex worker who is arrested and is subjected to penalties. The traffickers should be
subjected to severe penalties.

Checking entry of children through cooperation of sex workers

The National Commission for Women has identified this problem as a key area of
concern and has formed an expert committee with knowledgeable people and has
formulated a 10-year National Plan of Action (1997-2006) split into two parts to
coordinate with the 9t and 10th Indian Five Year Plans.22 In the meeting that the NCW
had with groups of sex workers, it emerged that cooperation is the most suitable way
of controlling child prostitution in India. Groups of women were to form co-operatives
to safeguard the interest of children who are kidnapped, sold and brought to the
brothels and these women who have formed the cooperatives would act as rescuers
and prevent their entry at an early age. It will closely monitor the activity of procuring
of new minor girls, their sale etc.

The judicial concern at the situation of the children has been quite encouraging. In
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Public at large v. State of Maharashtrd2l the court directed the police to rescue minors
from brothels and in pursuant to that order, 473 girls were rescued. The court directed
for their rehabilitation and the prosecution of the brothel owners. The court also
relaxed the rules for compulsory HIV tests to be carried on the girls and their identity
and the results were ordered to be kept a secret. Upon the order of the court to frame
a proper rehabilitation program, the Directorate of Women and Child Welfare framed a
program consisting of housing, education, medical care, health awareness,
counselling, guidance, formal and informal education and vocational training suited
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to their capabilities. The Supreme Court also in Vishal Jeet v. Union of India,22 had
directed the state to set up advisory committees to eradicate child prostitution.

Children of sex workers need special care and attention. The mechanics set up
under the Juvenile Justice Act and the lack of infrastructure cannot ensure their
normal development. It merely substitutes the environment from that of the brothel to
the juvenile home. Rescued child should not end up more exploited than she was
earlier, perhaps languishing in institutions for the rest of her life. In Maharashtra,
UNICEF has offered to provide opportunities to such children to understand
themselves and the situation they are in, provide coping skills, life skills, recreation
and self-expression, apart from health care.22 The Supreme Court's concern over the
inhuman and barbarous conditions under which they live in the brothels was
expressed in Vishwajeet v. Union of India.22 Various directives have been issued to the
state to take preventive and remedial steps for their rescue and rehabilitation. The
Central Advisory Committee on Child Prostitution has also directed state governments
to implement the provisions of PITA effectively, notify NGOs working in the red-light
areas to assist the police officers in the rescue of minors, establish advisory
committees and special cells to monitor implementation of the law, starting projects
through NGOs in red-light areas, exercise of vigilance at inter-state bus depots,
railway stations, etc. emphasis on the education of the children of prostitutes,
providing night shelters for children, family counselling centres, institutionalisation
and survey of red-light areas to assess the magnitude of the problem.2s
Need for bilateral agreements

The country of origin, transit and destination, all are required to enter bilateral,
agreements for exchange of information on all missing persons directly and through
Interpol and exchange information on crime syndicates across sectors. It is often
found that once the victims ceases to be of use to the traffickers and brothel owners,
either because they have reached a particular age or have been infected sufficient
enough to become visibly ill, the traffickers in collusion with police facilitate raids with
a view for their deportation to the country of their origin. It becomes a second phase
of exploitation for them as the home country as well as
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their relatives hesitate or even refuse to accept them back for fear of social stigma or
for fear of spread of diseases. Rather than gaining sympathy they encounter apathy of
their own people. Also, in absence of any adequate rehabilitation facilities, they have
no option but to be at the mercy of those who are not ready to have them back.
Agreements must also focus on victim-oriented rehabilitation and reintegration
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procedures to facilitate re-entry of victims to the country of origin and their non-
treatment as illegal immigrants. As state above also, the difference in the jurisdiction
and legal procedures in different countries is also a problem, the need is to pursue
diplomatic and legal channels to prosecute offenders in home country. Mutual
agreements should also cover a very important aspect that most of the cases of
deception are through bogus marriages and adoptions and therefore one area of focus
should be to check this aspect also. Where victims are rescued from brothels their
assistance should be taken for identifying as far as possible the possible routes of
trafficking and the traffickers.

As the cross-border trafficking lies beyond the realms of domestic legislation courts
should be given extraterritorial jurisdiction in respect of crimes committed against
women and children abroad. India has not made any significant move in this direction.
Rather the government seems to be hesitant as it might have an adverse affect on
tourism.

Need for tougher laws

Even if the Act is implemented sincerely, the punishment provided under the Act is
inadequate to deter people from this crime particularly in view of the enormous
income that can be earned from this traffic. The punishment of not less than three
years and not more than seven years for kidnapping a girl and ruining her life is not
sufficient. It is strange why the customer still continues to evade penalties. While in
case of minor girls it is indeed surprising that the law does not punish the customer
for an offence of rape. According to the Act, person with whom prostitution is carried
on is punishable for imprisonment which may extend to three months and where the
victim happens to be minor, the person with whom prostitution is carried on would be
punished for a term which is not less than seven years and which may extend to life
imprisonment. Jurists believe that if the legislature intended that the customer is the
one with whom prostitution is carried on then the legislature would have substituted
the word sexual intercourse for prostitution. However, it cannot be ruled out that an
interpretation in accordance with the spirit of the Act may bring the customer within
the meaning of the term “person with whom prostitution is committed”. It would also
be in tune with the punishment provided under the penal laws for rape of a minor
child.
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In view of the Law Commission’'s hesitation to recommend prosecution of the
customer one fails to see how ITPA can protect victims if they stick to the traditional
interpretation. If cigarette smoking at public places is punished the same analogy
should apply. The pimps are the sellers, the client-the purchaser, while the victim is
the ‘goods’. The punishment should be of the seller and the purchaser and not of the
goods as they have no voice or no choice in being there. For example, if tomorrow a
law is passed which says anyone who purchases sex from a commercial sex worker is
to be punished and is enforced strictly, trafficking may be minimized. The National
Expert Committee on Women Prisoners, headed by V.R. Krishna lyer, retired judge of
the Supreme Court, in its report submitted to the Minister for Human Resource
Development in May 1987, has made a forceful plea to penalize the client by
amending the law in the interest of attuning it to the present day contact of gender
parity.2&

In a case decided by the Orissa High Court in the year 2000,2Z the problems in
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securing any conviction under the Act is barred. In a police raid, three girls between
the age group of 18 to 25 were caught hidden under a cot in the ground floor of a
lodge along with three men, one of whom was trying to escape. All of them were
produced before the magistrate. The high court on finding that the men gave no
money to the girls and also there was till the time of raid no sexual contact between
them let them off. According to the judgment it is only when either the act was being
committed or after its commission and that too when exchange of money is proved
can the penalty be imposed by the authorities. The mere fact that these men had
hired the girls for sexual favours was not sufficient to bring them under the Act.
Making parents more accountable

Finally, parents cannot be absolved from their responsibility of not only being
negligent but actually responsible for the utter life of misery they inflict on their own
daughters. But for them, majority of traffickers would not be able to effectively
operate. Treating the daughter as a burden is nothing new for Indian as well as South
East Asian parents and there is an eagerness to relieve them of the responsibility of
marrying them as early as possible. Unable to raise enough finances to marry them off
and trying to actually benefit monetarily from the alliance, they marry off their
daughters to men old enough to be their fathers. Marriage of minors should be made
void and parents should actually be
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punished. Where the age gap between the girl who is a minor and the groom is
abnormally high it should be presumed to be a sale of the girl and should incur
penalty. A recent case in the newspaper reported the marriage of a sixteen-year-old
girl to a seventy-year-old man. These parents who want to fill their belly by sale of
their girls over which they exercise complete control have no right to roam free
themselves. Accountability and responsibility of parenthood is must.

* Reader, Faculty of Law, University of Delhi.
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Prostitution: Sexual autonomy or Exploitation of Women?

PROSTITUTION: SEXUAL AUTONOMY OR EXPLOITATION OF WOMEN?
by
Rachita Agrawal®
Introduction
Prostitution is perhapsthe most stigmatized and condemned line of
work in the society in which women is engaged. In most of the third
world countries talking about sexuality and sexual preferences in itself

considered as a sin. Indeed, it is women who majorly take part in
prostitution as work; the over whelming majority of prostitutes are

female, while nearly all of their customers are male.? Though largely in
many parts of the world, women are considered as property of men and
perceived as a sexual commodity, but the level of perception declines
more in case of a prostitutes as they are well-thought-out as a sick
person, who has no sense of character, purity and is physically as well
as morally ill.

Prostitution around the world is accepted with varying degrees of
legality. In some places, prostitution itself is legal but the varying
degrees of legality. In some places, prostitution itself is legal but the
activities that make it possible-such as “soliciting” or “pandering”- are
not. Prostitution is illegal in the vast majority of areas in the United
States as a result of state laws rather than federal laws. It is, however,
legal in some rural counties within the state of Nevada. In Germany,
Switzerland, Austria, Greece, Turkey, the Netherlands, Hungary, etc.
prostitution is legal and regulated.

In Indian context, traffic in human beings and forced labour is

prohibited under article 23 of the Constitution of India. As regards the
Directive Principles of State Policy under Part IV of the Constitution, it
is significant to refer Article 39 which particularly contains certain

directives. Under clause (e) of Article 394, one of the directives is that
the State should, in particular, secure that childhood and youth are
protected against abuse and against moral abandonment. The
objectives reflect the intent of the Constitution makers to safeguard the
welfare of the children of our country, who often become victims of
immoral trafficking and forced illegal acts.

‘Freedom’ and ‘liberty’ is wusually understood to be virtually

synonymous terms and defines them both as the absence of coercion.2
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Women in prostitution is often looked upon as they are deprived of
basic notion of liberty which is considered to be a state of being free
from oppressive restrictions imposed on one's way of life, behavior,
profession, social or political views by people in the mainstream society.

This research paper tries to analyze the areas where liberty of sex
workers is compromised along with how persistent inequalities have led
to devastating and harmful situation in a way that injustice is a gift to
them from the society.
Transition from non-prostitute to a prostitute

Young women or children are majority of trafficked persons who have
been forced into sex work or sexual activities. Forced human trafficking
for sexual purposes is outcome of poverty, illness in family, worse
economic conditions, sexual activity for enjoyment, peer association,
family neglect often when they are in age group of 12-20 years.

Not only this but domestic clashes, drug addiction in husbands and
in involuntarily, forced rape, sexual assault, early marriages, trafficking,
deceived by family or lover are also factors contributing in substandard
and worse conditions of women.

Published literature further points to an growing demand for younger
children and virgins led to overall sophistication of human trafficking
systems controlled by organized crime and development of new
destinations for trafficked persons partly fueled by the fear of

HIV/AIDS.® There are certain freedoms and fundamental rights that are
significant part by virtue of being born as a human being. These
inalienable principles and fundamentals are violated at large extent in
forced organized crimes against children at very tender age.

Prostitution as a vicious form of violence against women and
maintains that, where prostitution is legal, human trafficking will

upsurge to meet the open demand for sex.Z It can be noted that it is
intrinsically a form of violation of human rights of women perpetuating
men's dominance in society and forms the basis of gender inequality
serving as social evil. From ancient times, man arbitrary deprives
women from material and non- material sources that she is entitled to,
behind the alleged aseptic exchange of sex for money lies a relation of
power in which women are required to sacrifice their respect and

dignity.§ Stigma, discrimination and marginalization demeaning very
existence violate the fundamental equality of all persons associated
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with prostitution. In a country Ilike India where practicing
untouchability in any form is considered to be a constitutional violation,
still prostitutes are looked upon and treated as untouchables. There
might be claims that society have headed towards progressive change
but at the grassroots level, in villages or small towns women are
pushed into forced sex in exchange of money and are suffering as a
victim of male dominating social order and patriarchy.

Whoredom is “the great social evil” representing a flagrant defiance
of common decency and social norms governing women's sexuality. The
harlot is a threat to the family, societal predetermined structure and
she corruptsthe young. To engage in prostitution signifies a total loss of

social image and character.2 With so many negative aspects it's hard to
believe that there exists element of freedom of choice for women in
prostitution. It is hard to believe that transition of most of the women
into non-dignified figure in the society is a liberty that she wants to
exercise, for many liberties might have a meaning to get her body
secured from objectifying and implementation of fundamental
protection provided in Article 17 and 23 of Constitution of India.
Legal and societal response to prostitution

Major section of society considered talking about prostitution a
shameful act. Such discomfort is not limited only to backward or
uneducated people but also exists among highly educated persons,
working in apex education, administrative and health institutions, who
carefully evades pronunciation of the words like prostitution and sex-
workers etc. The limited scope of education on sexuality in schools and
condemning sex talks in public makes it clear that sex is considered a
taboo in countries like India. And, in a social

and cultural structure that makes sex a taboo, legalizing sex work is

almost blasphemous.m The prostitute body carries with herself the

imposed burden of countless identities by the mainstream society
dominating her existence. An identity is a mirror of the perception of
what society dictates the norms of what is acceptable and unacceptable

behaviour in the society.1%

An Act named as the Immoral Traffic (Prevention) Act, 1956, has
been promulgated in pursuance of the implementation of International
Convention signed at New York on the 9th May, 1950, for the
deterrence of immoral traffic. The preamble of convention®2 states:

“Whereas prostitution and the accompanying evil of the traffic in
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persons for the purpose of prostitution are incompatible with the
dignity and worth of the human person and endanger the welfare of
the individual, the family and the community”

The Suppression of Immoral Traffic Act, 1956 was put into operation

in the year 1958 (SITA for short),ﬁ aimed at defeating the evils of

prostitution, and to provide opportunity to fallen women and girls to
acclimatize and rehabilitate themselves as decent members of the

society.l2 But contrary to all expectations, the said Act has failed to

prove an effective deterrent to the commercialized vice of prostitution
which still continues unabated, although surreptitiously, in the different
industrial belts.

Judicial activism and public interest litigations has emerged over the
years, judiciary has a significant influence and manifestation on how an
issue is perceived. There has been a constant effort by court to examine
into situations of lawlessness that demand consideration, and tried to
give a valued well-reasoned judgment. In Vishal Jeet v. Union of

Indial® the court claims the forced prostitution is “destructive of moral
value” and also states that rehabilitative measures would be taken for
“these fallen women.”
Different Moral standard for men and women

Women from time memorial have been considered as a social entity
and classified on the basis of morality, chastity, purity and
promiscuousness, her individuality is denied and suppressed in
different forms by the prevailing structure. However, promiscuousness
cannot be viewed as prostitution, when there was no system of

marriage in the early Vedic era.f It is ironical to note that even in the
Rigveda the first text that indicates prostitution in the name of female
as illicit lover, there is no question on the character and chastity of the
male counterpart. Women who could not find husbands, or had grieved
early widowhood, or who had been forcefully violated, abducted or
enjoyed therefore, deprived of an honourable status in the main stream

society.E The situation of women as prostitute in past was miserable
and same is today, all the burden of shame and disgrace is
contemplated upon the women in contrast there are no morality
standards are set for men. Women identity in the societal set up has
been gradually abridged from “a whole person to vagina and womb”
rendering them fit only for sex-labor and perceived as a sexual property

of men.12
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There are both male and female commercialized sex workers within
the continuum of commercialized sex practices.& However, according

to Hochschild (1983),4 there is a significant and more widespread
expectation for women to engage in the field of commercialized sex
than there is for men. Female sex workers are more vulnerable to
violence, exploitation, stigmatization and disease than men. On
comparing arrests by police officials in cases of prostitution, it is
observed that commercial sex workers, who are predominately woman,
are arrested ten times more often than their clients, who are

predominately man.%2

Males who are often involved in prostitution think they are really big
and real brave as they can dominate sexuality of a women and treat
them as their slaves. They're very proud of themselves-they brag a lot
and for satisfaction of their ego, there have been instances that

sometimes they get involved in abusive sexual ac-tivities.?2 There is a
necessity to look into the role of men in romanticizing prostitution and
in this process its cost to women as she becomes culturally invisible
and subjected to harsh inequalities. Often male use the power of
societal structure, the economic power, the cultural power and the
social power, to create silence among those who have been injured,
miffed and the silence of the women who have been used for sexual
pleasures.2%

Women as a prostitute is being subject of humiliation and symbol of
dirt in the mainstream society and over the years have been
overpowered by mail dominance and desires.
ldentity as a prostitute - Choice or force?

There have been contrasting views whenever it comes to identity of a
women as a prostitute, is it a symbol of sexual autonomy and
empowerment or as a result of bleak factors resulting in this demean
recognition.

A prostitute body by people at large in the society is understood as

“flesh and blood body hired in exchange of payment for sexual

; ; »25 ; i
interaction.” It is also not at all surprising to learn that wherever

women choose to engage in sex work, they are forced to live on the
margins of the law. A women enforced in prostitution resign herself to
regular rape, thrashings, discernment and all other forms of

mistreatment that a human being do not deserve.2® Fundamental

dignity and respect as a human being is sacrificed on all fronts.
Fundamental feminists condemning the world's oldest profession,

therefore do not view sex work as a legitimate form of labor. The reason
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is very much apparent and substantial as sex work embodies male
domination over women sexuality and private parts. In problematic
historical reference to the anti-slavery movement, these fundamental
feminist advocates call themselves “abolitionists”. They seek to

supposedly liberate women from shackles of patriarchy controlling and

commodifying sexual organs by ‘abolishing prostitution’.2Z

Women prostitutes had to face worse and severe consequences in
respect of their health like unwanted pregnancy, abortion, undesirable
children, HIV/AIDS as a result of unprotected sexual activities which
are

part and parcel of this profession. Drug addiction, forcefully abusive
acts, violence, threatening, involvement with criminals, ovarian issues,
some other psychological and social issues in respect of customers’

behavior like refusing of payment, beating, kidnapping and sexual

assault have magnified impact on their mental well-being as well.2&
With the intensification of the HIV/AIDS epidemic in the 1980s,

commercial prostitutes again became scapegoats to proliferate sexually

transmitted dis-eases.?2 Many commercial sex workers were exposed to
greater risk of HIV/AIDS and other sexual transmitted infections as

they were unable to enforce the use of condoms by the clients.22
Absence of consent and autonomy while performing sexual acts is a
kind of forced violence against female mind, body and reputation. In
societalset up like India, where having sex before marriage is
considered to be sin and women are deemed as characterless, impure
etc. if they do so. Acceptance of prostitutes as a dignified human being
is a far from reality in such societal and mentalset up.

Fundamental feminism views female sexuality as intimately
connected to norms establishing male dominance in the society. Some
fundamental feminists argue that over the years all sexual relationships
of women with men are inherently subordinating and controlled by

desire of man.2l Also, trading sex for money is contemplated to be

demeaning women and involve the unacceptable commodification of
female sexuality.

The counterargument views hold that prostitution is a form of sexual
emancipation, expression of sexual desires and women's agency. Moen

is his study ‘Is prostitution Harmful’32 suggested that the way people
stigmatize and disvalue those who work as prostitutes it is the primary
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source of harm to them. Virtually any job or activity would correlate
with significant tribulations to its practitioners if the social order and
culturally established norms treated them the way prostitutes are
typically perceived and treated. Stigma associated with women as a
prostitute also averts sex workers from discover employment and
clients in the formal labor market.

‘Sex-work is work’ feminists differ in the degree to which they
perceive sex work as something which may be empowering or an
overall positive experience (sex-radical feminists), and those who think
that sex work is largely a negative experience, similar to many other

forms of precarious work under capitalism.ﬁ

Long held debate that the agency of prostitutes must be recognized
and protected have been supported by sex workers' rights activists,
feminist allies and human rights advocates. That all aspects of sex work
should be decriminalized bringing a change into already established
societal norms, and that sex in exchange of money should be

recognized as work and regulated under legal frameworks.3%

The constant tussle between both the views is unending, what is
more important is freedom as what it exists. Freedom of women to
choose between living a life as prostitute or as a not prostitute is what
seems most significant. The path a woman chooses as a right of her
freedom should be respected and look upon with dignity. Acts imposed
on women by coercion in any form are anti-thesis to their freedom of
choice.

Conclusion

All individuals irrespective of their gender, caste, profession etc.
must be afforded social/economic justice, equal educational,
employment opportunities and access to necessary health care
(including mental health and substance abuse treatment). The taboo
created around sex work, is leading to marginalization of prostitutes
from main stream society. There exists no element of sexual autonomy,
prostitution is result of forced factors for instance worse financial
conditions, debt, sex for pleasure, peer association, family
abandonment, domestic clashes, betrayal from lover etc.

Internationally, United Nations Protocol to Prevent, Suppress and

Punish Trafficking in Persons adopted in 2000,%2 United Nations
Declaration on the Elimination of Violence against Women in 1993, the
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United Nations Convention on the Elimination of all Forms of

Discrimination against Women in 1979,& and these are instruments
which tries to condemn forced sex work and support the elimination of
human trafficking for sexual abuse and exploitation.

There should be access to all possible health care facilities and HIV
prevention activities for sex workers ensuring equality and liberty of
their community, acceptance in the mainstream society as a human
being along with reduction in negative factors contributing in forced
prostitution to secure justice.

There should be access to all possible health care facilities and HIV
prevention activities for sex workers ensuring equality and liberty of
their community, acceptance in the mainstream society as a human
being along with reduction in negative factors contributing in forced
prostitution to secure justice.

Many injecting drug users, male and female, work as a sex worker to
fund their drug addiction habit. The requirement to earn money for
drugs can often supersede the desire to perform safe sex and dignified
choice. Many clients who are aware of this weakness, will attempt to
procure person for sexual interaction in exchange of less money,
sometimes without a condom, exposing the person to sexually
transmitted risks. Programs for drug treatment and reducing the risk of
HIV should be initiated to with a aim of increasing awareness and
understanding about these sensitive issues, breaking the vicious circle
of sex work for drugs.

Child and adolescent victims and survivors of marketable sexual
manipulation and sex trafficking should be given community-based
training and enduring education along with proper health consultancy.
The focus should not only be on sex workers, but the customers of sex
work who have been criminalized should be given regular sessions, as
to what they are doing is not natural rather it is an act of subjugation,
violence equivalent to harassment and rape, demeaning the life of
person by pushing them into darkness where no autonomy to oneself
exists.
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Right to Privacy of Unmarried Couples vis-a-vis Immoral Traffic (Prevention)
Act, 1956

RIGHT TO PRIVACY OF UNMARRIED COUPLES VIS-A-VIS IMMORAL TRAFFIC
(PREVENTION) ACT, 1956
by
Srijan Somalt and Pratyush Khanna2

Society is often uncompromising with regard to its ideas around morality. In some
situations, these stringent ideas lead to moral policing. One such example is the arrest
of unmarried couples by the police from hotels/lodges accusing them of prostitution,
obscenity and public indecency. Certain provisions of the Immoral Traffic (Prevention)
Act, 1956 (“ITPA”) allow room for such action by the police. Special focus has been
placed on Section 6 of the ITPA which disregards consent before sexual relations and
can easily be misused against consensual couples. The present article is an attempt by
the authors to critically analyse these provisions against the principles established by
the Constitution of India. The authors have systemically argued that the half-baked
and short-sighted provisions of ITPA are in gross violation of individuals’ right to
privacy and sexual autonomy in the light of various judgments by Indian courts. After
an intricate discussion of previous attempts at changing the law and the international
framework around the matter, certain recommendations are made which must be
implemented in order to ensure that sexual rights of these couples are upheld.
INTRODUCTION

India as a society, despite its evident “modernist” trends, has had a rather
parochial view on societal behaviour.2 Over the last few years, Indian courts have
given a slew of progressive judgments seeking to change this outlook

N\ Page: 36

and make our society more inclusive.2 These judgments have led to the inclusion of
several rights including right to privacy,® right to sexual autonomy and bodily
integrity,® right to education,Z and right to clean and safe environment® within the
scope of Part 111 of the Constitution. Although this has given us a glimmer of hope for
a libertarian India, the country's deep-rooted preoccupation with archaic ideas of ideal
societal behaviour still subsists.2 One of such notions is the discouragement of
premarital sex between consenting adults. 18

Society, in general, frowns upon the idea of an unmarried couple indulging in sexual
intercourse.1 Such couples are often looked down upon, publicly shamed, and even
shunned by their families.12 Sometimes, such cases also result in honour killings.12
What makes the situation worse is that the law enforcement agencies also harass such
couples.1% There have been a multitude of reports of unmarried couples being arrested
by the police from hotels in the name of public indecency and prostitution. In a recent
incident of February 2020, the Ludhiana police was accused of arresting
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consensual couples during a raid conducted in the hotels.i> In 2019, an OYO rooms’
lodge in Coimbatore was sealed off by the authorities for allowing unmarried couples
to book rooms.16 In another incident a few years ago, the Mumbai police conducted
raids in several hotels and arrested over twenty couples.iZ There were reports of
detained couples being humiliated during their arrest, which caused quite the
commotion on social media.18 People called this action out as an act of moral policing
and excessive state interference.12

The tool often used by the police to harass unmarried couples is the Immoral Traffic
(Prevention) Act, 1956 (“ITPA”).22 ITPA was brought in with an aim to protect the
fundamental rights of the victims of human trafficking and forced prostitution,2
however, due to sloppy drafting, a myopic amendment and gross misapplication by
state machinery, it has become a symbol of tyranny.22 ITPA has been turned into a
weapon of snatching away people's fundamental rights.22 It is ridden with several
issues and has been under scrutiny multiple times.22 However, the discussion in this
paper is primarily focused on how certain provisions of

the ITPA are used to torment consenting couples, namely Sections 6, 14, and 15.

The courts in India have held multiple times that a live-in relationship between two
consenting adults is not an offence2s and consequently “occupation of a hotel room by
an unmarried couple shall not attract criminal provisions.”2¢ Furthermore, these raids
and arrests by the police, in our opinion, are a gross violation of such individuals’ right
to personal liberty, right to privacy, and right to sexual autonomy and bodily integrity.
In light of the same, the authors have systemically argued that these provisions read
together, go against constitutional morality and values.

Firstly, the authors shall deal with the issue of social and legal hostility against pre-
marital sex. Secondly, the authors shall substantiate on how certain provisions of ITPA
allow for the harassment of unmarried couples with reference to their fundamental
rights. Thirdly, the authors will discuss the international framework of law surrounding
this topic. Fourthly, the authors shall analyse the governments failed attempts at
amending the ITPA. Lastly, the authors shall propose changes for the way forward and
conclude the discussion by highlighting the urgent need of reforms.

HOW IT PADISPARAGES COUPLE's RIGHT TO PRIVACY

ITPA was originally introduced in 1956 by the name of the Suppression of Immoral
Traffic in Women and Girls Act (“SITA”) as an instrument to counter immoral human
trafficking.2Z SITA was subsequently amended in 1986 to enhance penalties and
renamed as ITPA.28 While the title of the act bares the terms “immoral traffic
prevention”, the term “human trafficking”

has not been used even once throughout the scheme of ITPA. Instead, the act goes on
to criminalize prostitution-related activities.22

The 64t Law Commission report also noted that the scope of ITPA is narrow as it
seeks to tackle trafficking for the purpose of commercial sexual exploitation, not
trafficking or prostitution.22 The report also highlighted that the widening of the scope
of ITPA is not advisable due to several reasons including the corresponding law in
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other common law countries, international standards, and lack of prior statutory
basis.21 However, the Justice J.S. Verma committee observed in its report that the
term “trafficking” was undefined under ITPA, or under any other Indian law,32 and
thereafter recommended that the definition of the term “trafficking” from United
Nations Palermo Protocol38 be adopted.

There has been a lot of debate on the matter especially relating to the harassment
of consenting sex workers by law enforcement agencies.2* Earlier, under SITA,
“prostitution” was defined as “the act of a female offering her body for promiscuous
sexual intercourse for hire, whether in money or in kind.”2=
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By virtue of the amendment in 1986,3¢ the definition of “prostitution” was
subsequently changed to “the sexual exploitation or abuse of persons for commercial
purposes and the expression ‘prostitute’ shall be construed accordingly”. This
amendment has been seen as a bad move, since other provisions of ITPA were not
amended consequently in accordance with the change made in the definition of the
term “prostitution”.sZ

Sex work has always been considered a deviant behaviour by the society and law
alike.28 Although it is not explicitly stated to be illegal under any law, the Supreme
Court on multiple occasions has called prostitution an immoral act.22 In the case of
Gaurav Jain v. Union of India, the Supreme Court even went on to state:“eradication of
prostitution in any form is integral to social weal and glory of womanhood” .42
ITPA PROVISIONS AGAINST UNMARRIED COUPLES

The police often subject consensual unmarried couples to public humiliation4: and
arrests on charges under ITPA.22 It is noteworthy that the offences under ITPA are
cognizable22 which means that the special police officer appointed under ITPA may
arrest individuals without a warrant. Moreover, Section 15 of ITPA allows the special
police officer to conduct search of a premises if he/she has “reasonable grounds” to
believe that an offence under ITPA has been or is being committed. It is pertinent to
note that ITPA provides no guidelines for the exercise of these powers by the special
police officer. Clearly, these provisions entrust unguided powers in the hands of such
officers as a result of which, they have been
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regularly misused to harass not only sex workers but also consenting unmarried
couples staying at hotels.24

However, the most preposterous provision of ITPA in this regard is Section 6 which
criminalizes “detaining a person in premises where prostitution is carried on”. Albeit
prima facie it may seem rather straightforward and even well-placed, but clause (1)(b)
of the Section 6 is extremely problematic. It states:

“Any person who detains any other person, whether with or without his consent
in or upon any premises with intent that such person may have sexual intercourse
with a person who is not the spouse of such person shall be punishable...”45

Looking at the dictionary meaning of the word “detain”, it is defined as “to hold or
keep in”48 or “to delay that person for a short period of time”.4Z It is pertinent to note
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that the section stipulates that consent is immaterial if a person is detaining another.
Another tricky phrase in this provision is, “with intent that such person may have
sexual intercourse with a person who is not the spouse of such person.” For instance :
A man asks his partner (female)(both being over 18 years of age) to stay in a hotel
and have sexual intercourse with him, to which she agrees. The man can very well be
charged under Section 6(1)(b) considering they were not married to each other and he
“detained” his partner (with her consent) with an intent of having sexual intercourse.

The situation becomes trickier when a homosexual couple is considered in place of a
heterosexual couple, in the example above. After the historic judgment in Navtej
Singh Johar v. Union of India,28 homosexuality has been effectively decriminalized in
India; however, same sex marriage is still not legally recognized. Consequently,
despite the scrapping down of Section 377 of the Penal Code, 1860 (insofar as it
criminalized homosexuality), the police may still use this provision to harass
homosexual couples. With
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the already prevalent stigma around the matter,22 this makes things all the worse for
LGBTQI+ community.

Section 6 has only been amended once, in the last sixty-four years in 1986; when it
was made gender neutral.2? Shockingly, not even the courts have paid heed to the
potential harm such a provision could pose in a modern world. Use of the word
“spouse” is especially absurd considering the courts have long since recognized the
concept of live-in relationships.22 Now that the offence of adultery has been
decriminalized, a provision denying sexual rights to individuals on the basis of their
marriage is an apparent violation of such individuals’ right to privacy, sexual autonomy
and bodily integrity. On the other hand, the ambiguous definition of the term “public
place” does not help the situation; it is further misappropriated to charge innocent
couples for public indecency and obscenity.®2
CONSTITUTIONAL MORALITY SHOULD PREVAIL

The above-discussed sections seem to be aimed at upholding “social morality” at
the cost of individual autonomy. It has been well established by the Supreme Court
that constitutional principles must neither be guided, nor be trampled by the obscure
notions of “public morality”.58 The Supreme Court elaborated on the concept of
constitutional morality in the Navtej Singh Johar case3¢ as:

“It needs no special emphasis to state that whenever the constitutional courts
come across a situation of transgression or dereliction in the sphere of fundamental
rights, which are also the basic human rights of a section, howsoever small part of
the society, then it is for the constitutional courts to ensure, with the aid of judicial
engagement and creativity, that constitutional morality prevails over social
morality.”
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Decisional autonomy is now read within Article 21 of the Constitution®® and hence,
Section 6 which evidently promotes the notions of “public morality” ought to be
declared unconstitutional by the courts, insofar as it prohibits sexual relationship
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between two consenting adults. In the landmark case of K.S. Puttaswamy v. Union of
India,%t the Supreme Court has held:

“the dignity of the individual encompasses the right of the individual to develop
to the full extent of his potential. And this development can only be if an individual
has autonomy over fundamental personal choices and control over dissemination of
personal information which may be infringed through an unauthorized use of such
information.”

This notion has been further reinforced by the judgments in the Shafin Jahan case3Z
and the Shakti Vahini case.®8 The Supreme Court has stipulated in Joseph Shine®® and
Navtej Singh Joharf® that the right to privacy must be interpreted in a broad sense
encompassing the decisional autonomy over one's own body as well. It has been
further held that the right to privacy must be construed as containing the right to
sexual autonomy, bodily integrity, and self-determination.&t The State must not only
scrape laws violating such rights but also take positive steps in order to ensure their
protection. However, it dejects us to see the state machinery use statutes like ITPA to
violate the aforementioned rights of young unmarried couples. In this context, the
idea of “Minimalist State” or “Night-Watchman State” seems quite relevant.s2
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Libertarian philosopher Robert Nozick developed the concept of “minimalist state”
deriving from the Lockenian philosophy.&2 He argued that every individual has certain
rights that are inviolable in nature, like liberty, life, justice, and property.é According
to Nozick, there is a need for a state to protect these rights, although he was very
keen to limit its role.&5 This minimalist state, as Nozick argues, would have very
limited power for providing only the most basic resources namely, law and order,
police, army, et cetera.s¢ In a nutshell, the minimalist state must use legitimate power
just to protect the inalienable rights of the individual. It can also be derived from the
above that the state should limit itself by not interfering with every aspect of its
citizen's life to protect individual rights and liberty; otherwise, it would be the
beginning of the police state where the law enforcing organ of the state is not subject
to rule of law and in such situation no individual rights can be guaranteed.&Z

The idea is relevant in the present context to the extent that the state organs use
ITPA to categorically harass young unmarried couples,& thus denuding them of their
fundamental rights. It is apparent that Indian law has not been much sympathetic
towards unmarried couples as the age of consensual sex is kept as 18 years® (as
opposed to 15-16 years in many other common law countries).Z8 Acting as salt on a
sore wound, the State even fails to protect the rights of consensual unmarried couples
(both over 18 years of age) from its own police. The police have, at times gone to the
extent of publicly shaming the couples or threatening to inform their family
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and friends.Z2 This act is not only violative of their rights but can be considered
downright unlawful behaviour.

The grundnorm of Indian legal system is that the Constitution and constitutional
principles must be upheldZ2 and we believe that obscure notions of “public morality”
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cannot be used by the state machinery to trample individuals’ decisional autonomy;
constitutional morality must prevail over social morality. In the succeeding section, we
will proceed to conduct a comparative analysis of these provisions with international
law as well as the position in other common law countries.

INTERNATIONAL FRAMEWORK

There are various international instruments that seek to safeguard the people
against the vice of human trafficking.Z2 Among all, the United Nations Convention for
the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of
Others (“1949 Convention”) is the primary international document focusing on
“immoral trafficking”. After its ratification by India, the government enacted ITPA,
following the obligations of this convention.”2 The 1949 Convention requires the
signhatory states to punish “any person who procures, entices, or leads away” another
person into prostitution or exploits the prostitution of another person even with
consent.” It also makes financing of brothels”’® and renting a building for such purpose
an offence and states are duty-bound to punish the individuals convicted of the
same.’Z It is to be noted that these two are the only substantive provisions under the
convention.

The convention reflects the abolitionist approach of the drafters, which proclaims
that prostitution as an institution itself constitutes a human

W\ Page: 46

rights violation and should be abolished.”2 The document focuses more towards
eliminating the profession of prostitution than protection of persons from immoral
trafficking, since it terms all sex workers as victims who need to be rehabilitated.”® The
most recent development on the issue is the Protocol to Prevent, Suppress and Punish
Trafficking in Persons Especially Women and Children (“PPSPTPEWC”),
supplementing the United Nations Convention against Transnational Organized Crime&2
to which India is a signatory.&L However, the PPSPTPEWC still conveys the language of
the 1949 Convention as it has failed to distinguish between forced and unforced
prostitution.&2 The biggest drawback of the 1949 Convention is that it lacks a
comprehensive set of guidelines regarding offenses and procedures and even proper
definitions of crucial terms; resulting in the rise of a half-baked legislation like ITPA.

PROTECTION OF SEXUAL RIGHTS UNDER INTERNATIONAL LAW

The issues plaguing the 1949 Convention have only further escalated in ITPA. For
all its vices, in our opinion, the convention never allowed room for the harassment of
innocent couples. A lackadaisical drafting has left ITPA with countless absurdities,&
with the most prominent being Section 6. As deliberated in the previous section, this
provision violates basic human rights of the individual which are guaranteed by the
Constitution as well as under international law.

International documents like the Universal Declaration of Human Rights (“UDHR?”)
and the International Covenant on Civil and Political Rights (“ICCPR”) prohibit any
arbitrary interference with an individual's right to privacy.&

Moreover, they also stipulate that no person shall be subjected to attacks upon his
honour and reputation and everyone has the right to be protected by law against any
such interference.82 In addition to this, the International Planned Parenthood
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Federation declaration (“IPPF declaration”) was adopted specifically for the
protection of the sexual rights of people.& This declaration seeks to protect the highest
possible standards of human rights in the context of sexual conduct.2Z Article 5 of the
IPPF declaration asserts sexual freedom, including the opportunity for individuals to
choose their sexual partners and to decide upon the matters pertaining to their
sexuality without anyone's control.g8

LEGAL FRAMEWORK IN OTHER COMMON LAW COUNTRIES

It is important to reiterate here that consensual sexual intercourse between two
adults in a private space is not an offence under Indian law.82 It is the poorly drafted
provisions which result in its misuse by the police against consensual couples.22 Laws
against immoral trafficking and commercial sexual exploitation exist in several
common law countries. For example, in the United Kingdom (“UK”), Section 24 of
Sexual Offences Act, 1956 stood as a counterpart to Section 6 of ITPA. Section 6
prohibited detention of any woman “against her will” for the purposes of sexual
intercourse with any man,2: however, it was repealed in 2003.22 Even when Section 6
was in force, it was not applicable to consensual detention for sexual intercourse,
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thus eliminating any chances of misuse.22 The laws in the UK affirm paramount
importance to the right to privacy and autonomy, as given under the European
Convention of Human Rights.22 It is prohibited for a public authority to act in a way
incompatible with a right prescribed in the convention, and aggrieved individual may
seek remedy against such authority.25 Lord Hoffman in the Campbell case2é stated that
privacy under human rights law has been identified as something worth protecting
against the State as well as private persons. This framework ensures that laws are not
misused by the state machineries to violate people's rights.

Privacy and sexual autonomy are valued rights in the United States of America
(“USA™) as well. First recognized in the case of Griswold v. Connecticut,®’ these rights
have only grown with the overall development of human rights jurisprudence in the
country.22 Similar protection has been guaranteed under the laws of Canada,®® and
many other common law countries. With the above discussion, we acknowledge that
the Indian Constitution now confers the right to privacy and sexual autonomy to
individuals.2?® However, we believe that the lack of an appropriate executive
framework hinders the protection of these rights in practice and results in their
infringement at the hands of state machinery.

RECOMMENDATIONS FOR CHANGES IN THE FRAMEWORK

Section 6 of the ITPA comes off as the most problematic provision, often being
misused against consensual unmarried couples, thereby violating the constitutional
principles of our country as discussed earlier. On that note, one ought to wonder as to
why such an unreasonable provision is still a

good law. Neither the legislature nor the judiciary have assessed this aspect of the
statute.

The amendment of the ITPA in 198619t was short-sighted; it further complicated
the problems of ITPA as discussed earlier. Although the amendment bill brought in
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2006192 intended to make substantial changes, it was referred to the Parliamentary
Standing Committee on Human Resource Development and never became an act.192
Certain changes were suggested in the draft bill, including scrapping down of the
offense of soliciting clients by prostitutesi?? and inclusion of certain offenses relating to
“trafficking in persons” rather than prostitution.1%5 However, no substantial changes
were proposed in Section 6(1)(b) by the draft bill. In fact, in a sense it would have
further escalated the problems as the bill recommended that the rank of “Special
Police Officer” be lowered from “Inspector” to “Sub-inspector”.26 |TPA vests
exceptional power in the hands of the special police officer and delegation of the same
to an even junior officer would increase the odds of misuse of such power.

In 2018, another bill was proposed to counter human trafficking titled - Trafficking
of Persons (Prevention, Protection, and Rehabilitation) Bill 2018. The draft bill focused
on trafficking as a whole and included provisions regarding “trafficking for forced
labour, bearing children, begging, or for inducing early sexual maturity” within its
ambit.2%Z However, it was never intended to take ITPA's place, rather it was brought in
addition to the already existing trafficking related laws, including ITPA.1%¢ Keeping in
mind

the above-discussed constitutional values, it is the need of the hour that certain
changes be made to ensure that unmarried couples’ rights remain protected. However,
it cannot be achieved merely by scrapping Section 6 of ITPA.

We recommend that ITPA be completely repealed as it stands as an outdated piece
of statute promoting archaic ideas. With the Committee for Reforms in Criminal Law
currently deliberating over the issues plaguing criminal law jurisprudence in India,
ITPA must be looked into. In the event the ITPA is not repealed, drastic changes must
be introduced to certain provisions of the act, promptly.

First, an amendment must be made to Section 6 of the ITPA. As discussed earlier,
Section 6 bears two problematic elements - use of the word “spouse” and disregard for
the consent of the detainee. This section must be altered to the extent that it does not
affect consenting couples having sexual intercourse. To that end, it is suggested to
narrow down the scope of the section by making it applicable only to cases wherein a
person is forcibly detained for prostitution related activities, as defined under ITPA.

Second, the special police officer under ITPA, in our opinion, has been given
unfettered discretionary powers to arrest without a warrant and conduct search of a
premises when he has “reasonable grounds” to believe that an offence under this act
has been committed. Such unguided discretion in the hands of an authority births
arbitrariness.122 Hence, the checks and balances over the powers of the special police
officer, as given in ITPA must be reassessed. In addition to this, certain guidelines
may be prescribed for the officer to follow while exercising his discretionary powers
under ITPA.

Third, besides Section 6, the definition of “public place”12 when read with Section
294 of the IPC also creates room for misuse by police. Section 294(a) of the IPC
prohibits obscene acts to the annoyance of others in any public place. The lack of
clarity on the phrase “annoyance to others” in Section 294 of the IPC makes the
section very subjective, leading to police
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interference even in non-obscene activities like holding hands and eating in a parked
car.iii

Lastly, the state must also take positive steps to safeguard the privacy and
autonomy of young couples. A major step in this regard could be conducting regular
sensitization sessions for the police officers on the issue. The State may also introduce
a direct remedy against the public authorities in case of a violation of an individual's
privacy, somewhat on the lines of Section 7 of the Human Rights Act, 1998 in the
UK.12 This would go a long way in establishing a congenial environment for unmarried
couples, where they can exercise their choice.

CONCLUSION

Indian society is witnessing a steady shift in its outlook.118 It is gradually becoming
more inclusive and accepting.i4 However, a major portion of the society is still
sticking to their archaic moral values and refusing to accept liberal ideas such as pre-
marital sex.i5 Moreover, the current legal regime, as discussed in this paper, only
reinforces the social stigma around pre-marital sexual relations. The social disregard
towards pre-marital sex is bad as it is;116 police actions worsen the situation manifold.

Edwin M. Schur (1965) has explained the concept accurately as “the criminalization
of deviance”.1Z He argues that criminalizing an act is the ultimate form of
stigmatization.118 Terming a specific behaviour as “deviant” has intense impacts on the
persons engaging in it.112 On the other hand, criminalizing such behaviour takes it one
-step further and may even take
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such persons toward a “criminal career”.222 A criminal behaviour invites social
reactions, which in turn may result in further criminal actions.i2l1 In the present
context, arresting or publicly calling out an unmarried couple for having sexual
intercourse in a private space (a hotel room) and accusing them of obscenity,
prostitution, or indecency may have a long-term impact on their lives. Such instances
may harshly affect their social life, education, careers as well as mental health.

In any case, the state must ensure that the provisions of ITPA, which have the
potential to be misused, are amended to that effect. It is high time the Indian State
realizes that individuals’ rights and interests must not be neglected in the face of
social morality. If we ever wish to reach the zenith of societal development, that is.
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Human Trafficking for Organ Removal in India: A
Victim-Centered, Evidence-Based Report

Debra A. Budiani-Saberi,"” Kallakurichi Rajendiran Raja," Katie C. Findley,"* Ponsian Kerketta,"

and Vijay Anand’

Background. Enhancements in the national transplant law to prohibit commercial transplants in India have curbed
the trade. Yet, the human rights abuse of human trafficking for organ removal (HTOR) continues in various trans-
plant centers throughout India.

Methods. Beginning in September 2010 until May 2012, in-depth interviews were conducted with 103 victims of
HTOR in India in which victims described their experiences of a commercial kidney removal in compelling detail.
Victims were located in Tamil Nadu, and reference is made to the broader study that included 50 additional victims in
small towns and villages in West Bengal and Karnataka.

Results. Fourteen cases (14%) in Tamil Nadu and an additional 20 cases (40%) from West Bengal and Karnataka
occurred between 2009 to May 2012. The cases in Tamil Nadu ranged in age from 19 to 55 years, with an average age
of 33 years in Erode and 36 years in Chennai. Fifty-seven percent of the victims in Erode are female, and 87% of the
victims in Chennai are female. Twelve percent of the individuals were widowed or abandoned, 79% were married, and
91% were parents with an average of two kids. Of those interviewed, 28% had no formal education, 19% had some
primary schooling, 22% had some secondary schooling, and no individuals reported schooling above high school. All
victims interviewed lived in abject poverty with monthly income levels well below the national average. The majority
of victims reported long lasting health, economic, social, and psychological consequences. No matter the reason
expressed for an organ sale, all victims reported that they would not have agreed to the organ removal if their eco-
nomic circumstances were not so dire. One hundred percent of the victims interviewed expressed that they need
assistance to cope with these consequences.

Conclusions. Human trafficking for an organ removal continues in private transplant centers throughout India,
service to foreign patients is ongoing, and victims’ consequences are long lasting. A rights-based response to HTOR
that invokes a universal commitment to prevent, protect, and suppress its continued practice is recommended. The
United Nations Trafficking Protocol is the key international instrument to address trafficking of persons, including
for organ removal. India has signed the UN Trafficking Protocol and should ratify it to better address this form of

human trafficking.

Keywords: Organ trafficking, Human rights, India.
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S ubstantial efforts to prohibit human trafficking for organ
removal (HTOR) in India via enhancements to the na-
tional transplant law have curbed the organ trade. Yet, the
Coalition for Organ-Failure Solutions (COFS)-India has
gathered evidence that this human rights abuse continues in
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various private transplant centers across the country, service
to foreign patients is ongoing and victims’ consequences are
long lasting.

Beginning in September 2010 until May 2012, COFS-
India identified approximately 1000 victims of HTOR in
India and conducted semistructured in-depth qualitative in-
terviews with 153 of them. One hundred three victims in
Erode and Chennai in Tamil Nadu are included in this study
and were beneficiaries of a broader assistance project that in-
cluded an additional 50 victims in West Bengal and Karnataka
(I). Victims described their experiences in compelling detail,
and each case involved the commercial removal of a kidney as
evidenced by the medical follow-up examinations.

RESULTS

The findings presented here include information
about demographics of victims interviewed, time and loca-
tion of kidney removal, reasons for resorting to a kidney

www.transplantjournal.com | 1

Copyright © 2013 Lippincott Williams & Wilkins. Unauthorized reproduction of this article is prohibited.



2 | www.transplantjournal.com

sale, awareness of how to arrange the sale, brokers, payment,
and consequences for the victims.

Demographics of Victims Interviewed

Of the 103 trafficked persons interviewed, 56 (54%)
are from Erode, and 47 (46%) are from Chennai. They ranged
in age from 19 to 55 years at the time of the organ removal
with an average age of 33 in Erode and 36 in Chennai. In the
broader study of an additional 50 persons trafficked for an
organ, 30 are from West Bengal, and 20 are from Karnataka.
They ranged in age from 20 to 50 years at the time of the organ
removal (average age of 35 in West Bengal and 35 in Karnataka).
Fifty-seven percent of the victims in Erode are female, and
87% of the victims in Chennai are female (Table 1). Eighteen
percent of the victims from West Bengal are female, and 50%
of the victims from Karnataka are female.

Twelve percent of the individuals were widowed or
abandoned, 79% were married, and 91% were parents with
an average of two kids. Of those interviewed, 28% had no
formal education, 19% had some primary schooling, 22%
had some secondary schooling, and no individuals reported
schooling above high school (Table 1). In the broader study,
the majority of victims (72% in West Bengal and 71% in
Karnataka) had no formal education. All victims interviewed
lived in abject poverty with monthly income levels that reach
well below the national average.

Time and Location of Kidney Removal

Persons trafficked for an organ in this study indicated
that the organ removal occurred between 1981 and 2012. A
sum of 14 cases (14%) from Chennai (9 cases) and Erode
(5 cases) occurred between 2009 and May 2012 (the close of
the study). From the broader study, an additional 20 cases
(40%) from West Bengal (14 cases) and Karnataka (6 cases)
occurred between 2009 and May 2012.

TABLE 1. Descriptive statistics
Chennai Erode Average
N 103 47 56
Age 36 33 35
Sex
Female 0.87 0.57 0.72
Male 0.13 0.43 0.28
Monthly household income
Indian Rupees 2728 3509 3119
U.S. Dollars 51 66 59
Education
No schooling 0.41 0.14 0.28
Primary (Class 1-5) 0.17 0.21 0.19
High school (Class 6-10) 0.22 0.21 0.22
Unknown 0.20 0.43 0.32
Marital status
Married 0.74 0.84 0.79
Single 0.09 0.09 0.09
Widowed/abandoned 0.17 0.07 0.12

Note: Figures in tables are proportions or means.
Note: Items may not add up to 100% because of rounding.
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Reasons for Resorting to an Organ Sale

Individuals interviewed in this study reported that
debt was the primary reason to sell a kidney (98%), and they
resorted to the sale with the hope of eliminating debt and
transcending poverty. In the broader study, 82% of victims
in West Bengal and Karnataka gave debt as the primary
reason. Wedding expenses, medical, food, and household
expenses were the most common source of these debts in the
2002 study in Chennai (2). Related reasons for debt that vic-
tims reported in this study, over a decade later, include wed-
ding expenses, family illness, being abandoned or widowed,
children’s education, familial substance abuse, loss of job,
and lack of income. It is noteworthy that victims provided
numerous reasons for sale, and these categories are not mu-
tually exclusive.

A small percentage of victims in this study (7% in Erode)
identified the reason of “new opportunity.” No individuals in
Chennai cited this reason. More individuals in West Bengal
(34%) and Karnataka (12%), however, explained that the po-
tential for a “new opportunity” was a reason for sale. These
individual victims explained that the sale had represented an
opportunity for personal and familial growth and stability.
Purchasing a home, obtaining land, or realizing a business
dream were among the noted potential opportunities for in-
dividuals. No matter the reason expressed for an organ sale, all
victims reported that they would not have agreed to the organ
removal if their economic circumstances were not so dire.

Awareness of How to Arrange the Sale

An overwhelming percentage of trafficked persons
(93/90%) gained knowledge of organ sales from a member
of the community, and 13 of these individuals (13%) made
specific mention that this informant was also a victim. These
data point to the occurrence of targeting of victims in spe-
cific impoverished areas, particularly in Chennai, where
95.3% of victims noted that the practice was common
knowledge in their community. Brokers also played a sig-
nificant role in the victim’s understanding and involvement
in organ sales.

Brokers

Trafficked persons from Erode collectively identified
17 brokers (3 women and 14 men) who were active of-
fenders of HTOR. The majority of the brokers were from
Coimbatore, but four brokers were from Bangalore. Several
victims from Erode explained that a minimum of three of
the brokers were victims of HTOR before brokering and
four brokers pressured their own wives to sell a kidney. In
Chennai, trafficked persons collectively identified 18 brokers
(13 women and 5 men) who were active offenders of HTOR.

Payment

Reports on the price of a kidney in India vary, but
it has been estimated that recipients pay approximately
$25,000 U.S. dollars (USD), and the donors receive between
$1250 and $2500 (3). In this study, one trafficked person
reported that they received no payment, 67 received less
than 900 USD (50,000 INR), 11 received 900 USD (50,000
INR), and 17 received more than 900 USD (50,000 INR),
with the highest payment of 1400 USD (80,000 INR).
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Knowledge About the Recipient

Most of the trafficked persons interviewed in this study
had some information about the patient who received their
kidney. In Erode, victims reported that three recipients were
foreign (from Malaysia), and the remainder 53 recipients were
from India and included 10 patients from Kerala, 1 from
Andhra Pradesh, 2 from Karnataka, 1 from Bihar, and 39 from
Tamil Nadu. In Chennai, victims reported that five recipients
were foreign (three from Malaysia, one from Sri Lanka, and
one unknown), and 42 recipients are Indian and include one
patient from Kerala, one from Andhra Pradesh, one from
Maharashtra, and 39 from Tamil Nadu. It is noteworthy that,
although one of the victims knew the recipient of their kidney
was foreign but the country was unknown, there was also a
news report that a transplant tourist from the United States
had purchased a kidney in Chennai in the same month with
few barriers (3).

Consequences After the Commercial
Kidney Removal

Victims in this study reported that their lives wors-
ened after the nephrectomy. Eighty-nine percent expressed
deterioration in their health. Their negative health conse-
quences are likely a result of factors such as insufficient
donor medical screening and preexisting compromised
health conditions of this vulnerable population. Common
experiences among individuals who have been trafficked for
organ removal include pain and cramping at the site of the
incision, an inability to lift heavy objects or do labor-intensive
work, swelling of legs, loss of appetite, insomnia, and con-
siderable fatigue. There were also consistent expressions of
anxiety about the kidney removal including a guilt, depres-
sion, and ongoing fear that death would result from it.

A total of 30 victims (29%) expressed they had been
seen by a physician since the kidney removal: 15 in Erode and
15 in Chennai. Of those who did see a doctor in Erode, most
of these consultations were a result of a single follow-up that
the transplant center provided. Of those who saw a physician
in Chennai, it was never by the medical professional(s) who
performed the kidney removal but instead was by a physi-
cian or nurse in local low-cost clinics when they sought
treatment for pain and related health consequences. Thus,
the majority (78%) of victims interviewed for this study did
not receive medical follow-up care, and many reported fear
of consulting a doctor and reliance upon pain medicine from
local pharmacies.

Results from studies released in 2002 (2) and 2003 (4)
as well as the findings in this study, indicate that a sale of a
kidney in India has not been associated with an improve-
ment in economic status and is associated with a subsequent
decline in family income. Only four victims (4%) of those in-
terviewed whose debt drove them to the kidney sale expressed
that they were able to resolve the debt from the payment. The
trafficked persons have predominantly worked in labor-
intensive jobs in fishing and agriculture, construction, weav-
ing mills, power loom factories, and domestic servants.
Seventy of the 79 victims (89%) who disclosed details of their
financial consequences of the organ removal reported that
they could not return to labor-intensive jobs after the kidney
removal; this compromised their ability to generate an income
and led to further debt.
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Victims of HTOR 1in this study also reported signifi-
cant social consequences that resulted from the commercial
kidney removal. Nearly half (43%) of the victims in this
study (53% from Erode and 30% from Chennai) expressed
that a loss of dignity accompanied the loss of their kidney
when they became ridiculed by their family, friends, and
community. The broader study included similar results as
60% of the victims from West Bengal and 40% of those from
Karnataka reported such loss of dignity.

Individuals at each field site expressed frustration that
media coverage heightened stigma for them within their
communities and that the media attention also did not
resulted in assistance for their hardships because of the ex-
perience. One hundred percent of those interviewed
expressed that they need assistance to cope with these con-
sequences. Finally, persons trafficked for organ removal
unanimously regretted the commercial removal of a kidney
and would advise others against it.

DISCUSSION

Human trafficking for organ removal continues in
private hospitals in various centers throughout India. Per-
sons are trafficked for an organ removal in India largely
via deception, fraud, and a play of power on destitute con-
ditions, and their consequences are long lasting. The ma-
jority of commercial transplants are for Indian nationals,
but service to foreign patients is ongoing. This study rec-
ommends a rights-based response to HTOR (5). It is note-
worthy that, although India has been considered the only
country that hosts HTOR to have more female than male
victims (6), the findings in this study reveal that this is not
the case in all locations where HTOR operates in India. Al-
though further research is required to better understand
how this abuse targets women and men distinctly in India, it
is important to highlight that only women trafficked for
organ removal cited familial substance abuse (primarily al-
coholism) as a reason for sale (Table 2). Approximately ten
percent of the trafficked women explained that substance
abuse had negatively affected the family unit and contributed
to their decision to sell. These women almost exclusively
explained that their husband’s substance abuse reduced their
financial stability. Debt because of a lost relationship (aban-
doned or widowed) was a reason provided by nearly 12% of
all women, where only 3% of men provided this reason. This
could have been a result of unsettled debts, before the loss of a
relationship, being posited on the women after this loss. This
increased economic strain seems to have increased the in-
stance of organ sales among women as a response. Although
reported as “debt,” many women’s narratives also conveyed
the pressures they felt from within the family, and especially
from their husbands, to sell a kidney for the sake of the family.

The International Monetary Fund suggests that a third
of the population in India lives below the government’s
poverty line (7). The average Indian citizen’s monthly in-
come is approximately 5000 INR or 90 USD (8). Persons
trafficked for organ removal interviewed in this study fair
worse than the average Indian with an average monthly in-
come of 3119 INR or 59 USD.

With regard to the location of the kidney removal, all
commercial transplants addressed in this study occurred in
private, nongovernmental, transplant centers. However,
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TABLE 2. Reason for sale by sex
Female Male
N 103 73 30
Reason for sale
Debt
Debt from family event (marriage) 0.37 0.10
Debt from personal or family health 0.26 0.33
condition
Debt related to loss of relationship 0.11 0.03
(abandoned or widowed)
General debt from lack of income 0.36 0.60
(unspecified)
Harassment and physical abuse from 0.18 0.13
loaners
Familial substance abuse 0.10 0.00
Future opportunity 0.03 0.07

Note: Figures in tables are proportions and individuals may have indi-
cated numerous reasons for sale and they are accounted for in the table.

each of these centers are recognized and licensed by state
and federal level authorities of the Ministry of Health and
Family Welfare Department. Table 3 indicates the place of
residence of the trafficked person and the location of her/his
kidney removal.

With regard to reasons for an organ sale, exploitative
financial lending schemes have commonly resulted in in-
surmountable debt burdens that are especially harsh on In-
dia’s poor. In a report on kidney sales released in 2002, 96%
of the 305 “kidney sellers” interviewed in Chennai sold a
kidney because of debt (9).

With regard to awareness about an organ sale, it is likely
that more of the victims’ family or community members who
told them about organ selling were in fact victims themselves.
The 13% captured here were only captured indirectly via an
open-ended question.

In addition to the direct findings from victims in this
study, interviewed victims and media reports indicate that the
organ trade is ongoing in additional locations in India in-
cluding Dharmapuri, Selam, and Tirunelveli in Tamilnadu;
Bangalore, Osloor, Mandiya, and Mangalore in Karnataka;
Uttar Dinajpur, Raiganj, and Kolkata in West Bengal; Hyderabad,
Guntoor, and Vijayawada in Andhra Pradesh; Lucknow in Uttar
Pradesh; and Mumbai in Maharashtra (10-13). Coalition for
Organ-Failure Solutions does not engage in payments for

TABLE 3. Location of residence a transplant center
where organ was removed
Trafficked persons’ residence Erode Chennai
Location where kidney was Erode 1 Tirunelveli 1
removed Chennai 3 Madurai 4
Palakkad 3 Coimbatore 5
Bangalore 18 Chennai 37

Coimbatore 31
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interviews (as brokers requested). Information about brokers
reported here is entirely provided by those interviewed as a
part of the study (Table 4).

Negative health, economic, social, and psychological
consequences for victims of organ trafficking have become
evident from studies conducted in Egypt (14), India (15), Iran
(16), Pakistan (17), and the Philippines (18). There were also
reports of marriages broken when a spouse learned that their
wife/husband sold a kidney, that relatives “disowned” the in-
dividual, and that a grown child’s fiancé and family cancelled
a planned wedding when it was revealed that their parent sold
a kidney.

Recognizing HTOR as a human rights abuse invokes a
universal commitment to prevent, protect, and suppress its
continued practice. State parties that have ratified the rele-
vant human rights treaties are legally bound to ensure, re-
spect, and fulfill their human rights obligations. The United
Nations Trafficking Protocol is the key international in-
strument to address the trafficking of persons, including
for organ removal. Article 2(b) affirms that the protection
and assistance of trafficked persons “with full respect to
their human rights” is one of the three major purposes of
the Protocol. India has signed the UN Trafficking Protocol
(19) and should ratify it to better address this form of hu-
man trafficking.

MATERIALS AND METHODS

The protocol for this study was approved by the internal review board of
the University of Pennsylvania where the first author was a Visiting Re-
search Associate at the UPenn Center for Bioethics.

The Coalition for Organ-Failure Solutions—India field researchers iden-
tified victims via local development and human rights organizations and via
a snowball technique in which victims told COFS fieldworkers how other
victims could be reached. All victims identified agreed to participate in the
interview. The field researchers explained that the interview was to serve the
purpose of gaining an understanding of their experiences of a commercial
organ removal and to coordinate assistance services according to their needs
that resulted from the commercial organ removal. Interviews were conducted

TABLE 4. Reason for sale by region
Chennai Erode
N 103 47 56
Reason for sale
Debt
Debt from family event (marriage) 0.28 0.23
Debt from personal or family health 0.20 0.36
condition
Debt related to loss of relationship 0.20 0.00
(abandoned or widowed)
General debt from lack of income 0.30 0.54
(unspecified)
Harassment and physical abuse from 0.20 0.14
loaners
Familial substance abuse 0.07 0.07
Future opportunity 0.00 0.07

Note: Figures in tables are proportions.
Note: Individuals may have indicated numerous reasons for sale and
they are accounted for in the table.
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in either the privacy of a home or in an office of a local development or human
rights organization.

A consent form was read to all victims, and a COFS field researcher
explained that participation was voluntary and that identities would remain
confidential. Verbal consent was then obtained from each participant, and
additional consent was obtained for several video recordings of testimonies.
Compensation for travel to the interview site was provided, but no other
monetary compensation was provided for an interview. Coalition for
Organ-Failure Solutions field researchers also explained that because COFS’
commitment is to assist victims to deal with the abusive experience and its
consequences, COFS provides assistance services, regardless of a victim’s
decision to participate in the interview.

The instrument used to interview victims consisted of an oral ques-
tionnaire with closed-ended question to collect demographic and back-
ground data and open-ended questions to elicit narratives about their
experiences and how these experiences have affected their lives. Field re-
searchers conducted interviews in victims’ native language, and many in-
terviews were arranged with COFS local partner organizations. In Erode,
interviews were conducted with the assistance and at the office of a trade
union that works as advocates for unemployed mill workers; in Chennai,
interviews were conducted in the home of the lead local field researcher.

The fieldwork involved four of COFS-India field researchers, each of
whom are Indian citizens and trained in social science research methods.
Three have Masters degrees in Social Work, and one is a civil rights attorney.
The lead researchers were certified by the Collaborative Institutional
Training Initiative and included as research personnel on the protocol for
the study. In addition to their research, the field researchers are also active
social workers and victim advocates working to arrange ongoing medical
follow-up and related outreach services to COFS beneficiaries.

Considering the clandestine nature of this activity, it is impossible to
know a precise number of victims or to what extent the sample identified
here represents the larger group of such victims. The relatively small
number of participants in this study is a reflection of such clandestine op-
erations, lack of victim protection, and limited resources to afford more
extensive data collection. The findings nonetheless speak to the experience
of being a victim of HTOR in India and the processes this crime entails,
from victims’ points of view. Individuals are being systematically exploited
based, in these cases, upon their destitute conditions. Thus, this sample size
of interview subjects provides an important window into the secretive op-
erations of HTOR that targets the poor and vulnerable.

ACKNOWLEDGMENTS

COFS thanks the interviewed victims of organ trafficking
in India who shared their testimonies with COFS-India field
researchers. We especially thank our allies and friends in this
mission in India, Drs. Sunil Shroff, Sumana Navin, and Mr.
Raghuram Kuppuswamy of the MOHAN Foundation. The au-
thors thank the leaders of the trade union in Erode for assisting
us to identify and interview victims. In West Bengal, the authors
thank Father Herman Kindo, Director of Social Welfare Institute
of CARITAS and all of the staff of CARITAS and Forum for
People’s Health (FPH) for their dedication and especially labor-
intensive foot/fieldwork alongside our team. The authors also
thank Vikasana Trust in Karnataka to assist us in building the
informal networks that enabled us to identify the victims in the
region. The authors also thank the many doctors and medical

Budiani-Saberi et al. 5

centers who assisted COFS to provide low-cost medical follow-up
services to victims of HTOR where we could arrange this in
Erode, Chennai, and West Bengal. COFS also thank Milbert
Shin, Francis Delmonico, Gabriel Danovitch, and Ruchira Gupta
who reviewed the broader report and discussed findings and
advocacy routes.

REFERENCES

1. Forthcoming 2013 Victims of Human Trafficking for Organ Removal in
India: An Evidence-Based, Victim-Centered Report. Coalition for Organ-
Failure Solutions. Available at: http://www.cofs.org/home/publications/
reports/. Accessed July 12, 2013.

2. Goyal M, Mehta RL, Schneiderman LJ, et al. Economic and health
consequences of selling a kidney in India. JAMA 2002; 288: 1589.

3. The Great Kidney Bazaar. November 13, 2011 Available at: http://www.
telegraphindia.com/1111113/jsp/7days/story_14743553.jsp. Accessed
July 12, 2013.

4. Cohen L. Where it hurts: Indian material for an ethics of organ
transplantation. Zygon 1999; 38: 663.

5. Budiani-Saberi D, Columb S. A Human Rights Approach to Human
Trafficking for Organ Removal. Medicine, Health Care and Philoso-
phy. Published online June 7, 2013.

6. Donor-Reported Consequences, brochure of the Coalition for Organ-
Failure Solutions. Available at: http://cofs.org/home/wp-content/uploads/
2012/06/COFS-Brochure-2.png. Accessed July 12, 2013.

7. IMF Country Report. Available at: http://www.imf.org/external/pubs/
ft/scr/2012/cr1296.pdf. Accessed on November 8, 2012.

8. Average monthly income of Indians reaches to Rs 5,000 Feb 8, 2012.
Available at: http://post.jagran.com/average-monthly-income-of-indians-
reaches-to-rs5000-1328703863. Accessed July 12, 2013.

9. Goyal M, Mehta RL, Schneiderman LJ, et al. Economic and health
consequences of selling a kidney in India. JAMA 2002; 288: 1589.

10.  Kidney trade reaps grim harvest under police’s nose. January 17, 2013.
Available at: http://www.thehindu.com/news/cities/bangalore/kidney-
trade-reaps-grim-harvest-under-polices-nose/article4283933.ece. Accessed
July 12, 2013.

11.  The Great Kidney Bazaar. November 13, 2011. Available at: http://www.
telegraphindia.com/1111113/jsp/7days/story_14743553.jsp. Accessed
12 July, 2013.

12.  Cops bust inter-state kidney racket. Dec 27, 2011. Available at: http://
www.indianexpress.com/news/cops-bust-interstate-kidney-racket/892529/.
Accessed July 12, 2013.

13.  Illegal kidney trade: Andhra engineer arrested in Nadiad. Aug 14, 2009.
Available at: http://www.indianexpress.com/news/illegal-kidney-trade-
andhra-engineer-arrested-in-nadiad/501863/#sthash.Dt2f2yWk.dpuf.
Accessed July 12, 2013.

14. Budiani-Saberi D, Mostafa A. Care for commercial living donors: the
experience of an NGO’s outreach in Egypt. Transpl Int 2010; 24: 317.

15.  Goyal M, Mehta RL, Schneiderman LJ, et al. Economic and health
consequences of selling a kidney in India. JAMA 2002; 288: 1589.

16.  Zargooshi J. Iranian kidney donors: motivations and relations with
recipient. J Urol 2001; 165: 386.

17. Nagvi A. A socio-economic survey of kidney vendors in Pakistan.
Transpl Int 2007; 20: 909.

18.  Shimazono Y. What is Left Behind? Geneva, Switzerland: Presentation
at an Informal Consultation on Transplantations at the World Health
Organization; May 2006.

19.  Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially
Women and Children, supplementing the United Nations Convention
against Transnational Organized Crime. Available at: http://www.unodc.org/
unodc/en/treaties/ CTOC/countrylist-traffickingprotocol.html. Accessed on
July 10, 2013,

Copyright © 2013 Lippincott Williams & Wilkins. Unauthorized reproduction of this article is prohibited.



	27a23e65c66cb8db8e1f959fb4c3ecb214055a02eab4d18c552595b3d90bff74.pdf
	09b5cf18e27eb07bdd34aeb8a7857c4b1a41976baaed30bb769cfda251429e56.pdf
	0a6492a4408bac2783e151f7d22924cb31c8e20d2236d51f983bebb0cd062a58.pdf
	e228449fd07a69025a7e193660a7e3dabc8fb8f2d5c0e865c1d7001144fc36fd.pdf
	fde3a063730287c0b5f432c16830a4fcf6ef978e39165b1b470e4a39631ce0bc.pdf
	0dd29c8cfd47ec2a13f54cf41550d596c8eac0858eb7a796b82e072913916df9.pdf
	6e7355f7ab78a47f9230dd323ae7987a345e12ac282f4ddf4efe08d68aac9d90.pdf
	daba81b1b85cdb0a8985fd50b7c8a5c1f32ddbb16bca591f655f775cb129ab49.pdf
	21eba5b3ed577f3b16a172a21fd78543692aff32465797cb4ee838c308871ebf.pdf
	6c7b03cb16c7eb65add699e72e9706cf2c0ea8a65eb362b9d431dba263ba8ee2.pdf
	29ad03daac0aae973b828cac575e9ef34a9787c1d5a433f7d90ca0ef2da0b182.pdf

	174a9e4c13dca63f436fc96b7f475e93cde85f41887a4f116dd160aed56282c6.pdf
	145a291a8703c8334446948b1b584427019c51456033928381facdc9acbde71b.pdf
	986f27b96219593e6adab9b76e1629e0a7b794bd9d72b440d614ed850d47e491.pdf

	78294eea83423da056dc27299f7009b1154818d0d1c414ab90fac4bf4132af07.pdf
	6306cb4ccaeb3906fd93ee1182671a3c4c2dac0f8706405b43af00178c20bff4.pdf
	09963ecc44dcbb2daebc46f643d37f18c289d3978017af6823bac718a269798b.pdf

	daba81b1b85cdb0a8985fd50b7c8a5c1f32ddbb16bca591f655f775cb129ab49.pdf
	TP130781 1..5

	6e7355f7ab78a47f9230dd323ae7987a345e12ac282f4ddf4efe08d68aac9d90.pdf

	5763bf650ef58c4bea2eb2ae65a41b9a098367c3067249400510e8db2487a0ff.pdf
	3b90b9e9679a412643b79f7cd73f8fadcc73fadf95c65b1185f945b42757c619.pdf
	0dd29c8cfd47ec2a13f54cf41550d596c8eac0858eb7a796b82e072913916df9.pdf
	c2022a7c63cf99a346769c0fddc18cb1c3f46960f2e37d3f8bb4ae4bf16b64dd.pdf
	0dd29c8cfd47ec2a13f54cf41550d596c8eac0858eb7a796b82e072913916df9.pdf
	6e7355f7ab78a47f9230dd323ae7987a345e12ac282f4ddf4efe08d68aac9d90.pdf
	6e7355f7ab78a47f9230dd323ae7987a345e12ac282f4ddf4efe08d68aac9d90.pdf






