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Vishal Jeet v. Union 

of India (1990) 3 
SCC 318 

 

Hon’ble the Supreme Court dealt with the grave issue of sexual exploitation of children and kidnapped girls 

trafficked for prostitution. Treating the matter as one of human rights and social justice, the Court recognized 

the inadequacy of existing law-enforcement efforts and lapse in implementation. It issued wide-ranging 

directions to central and state governments to take effective preventive and rehabilitative measures, establish 

advisory committees, improve enforcement of the Immoral Traffic (Prevention) Act, and create 

rehabilitation homes. The judgment emphasized the State’s constitutional duty to protect vulnerable women 

and children and uphold their dignity. 
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Prerana Vs. State of 
Maharashtra and 

others 
2003 (2) Mh.L.J. 

105 

 

The Hon’ble Bombay High Court in Prerana vs. State of Maharashtra and others (2003 (2) Mh.L.J. 105) 

emphasized the protection and rehabilitation of minor girls rescued from trafficking and forced 

prostitution. The court observed that such girls are victims of circumstances, not offenders, and thus 

should be treated as children in need of care and protection under the Juvenile Justice Act rather than 

being criminalized. It criticized the premature release of minors without proper rehabilitation measures, 

highlighting the crucial role of Child Welfare Committees in deciding their custody and rehabilitation. 

The court directed authorities to follow prescribed guidelines strictly, ensuring protection, counseling, and 

safe custody to prevent revictimization, underscoring a victim-centric, prevention-focused approach to 

combat human trafficking. This judgment marked a significant judicial intervention in safeguarding 

trafficking victims and strengthening protective legal frameworks against child trafficking. 
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Bachpan Bachao 
Andolan v. Union of 
India (2011) 5 SCC 

1 

 

Hon’ble the Supreme Court strengthened the legal framework for combating child labour, trafficking, and 

exploitation. The Court held that Article 21 includes a child’s right to live with dignity, education, and 

protection from hazardous conditions. It directed governments to strictly enforce the Child Labour Laws, 

Juvenile Justice Act, and Bonded Labour System (Abolition) Act, and emphasized rescue, rehabilitation, 

and compensation for victims. The judgment mandated vigilance, institutional mechanisms, and 

accountability of employers and state authorities. The Court affirmed that protection of children is a 

constitutional obligation and core component of social justice. 
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Budhadev 
Karmaskar vs State 

of West Bengal 
(2011) 11 SCC 538 

 

This case pertained to the brutal murder of a sex worker. The Hon’ble Supreme Court in this case 

observed that a woman is compelled to prostitution because of abject poverty and not for pleasure. The 

Hon’ble Court directed the Central and the State Governments for framing schemes for giving 

technical/vocational training to the sex workers and sexually abused women in all cities in India. The 

scheme should mention in detail who will give the technical/vocational training and in what manner they 

can be rehabilitated and settled by offering them employment. 
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Dharmendra 

Kumar 
Beuria and other vs 

State of Orissa 
2015 SCC Online Ori 

472 

 

The Hon’ble Court emphasized the severe consequences of human trafficking and underlined the court’s 

objective to uphold justice by condemning such offences. The Court observed that trafficking involves 

exploitation, physical abuse, and illegal sale of individuals, often vulnerable victims like children. It 

highlighted the importance of stringent legal actions against traffickers to deter such crimes. The Court 

also emphasized the necessity for effective enforcement of laws, protection of victims, and preventive 

measures to combat trafficking. 
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Prajwala vs. Union 
of India (2015) 17 

Supreme Court 
Cases 29 

 

In this case before the Hon’ble Supreme Court, the Ministry of Home Affairs had filed an affidavit stating 

that the Organized Crime Investigative Agency shall be set up. The Hon’ble Court also noted that the 

Ministry of Women and Child Development has taken a policy decision to constitute a committee for 

preparing a comprehensive legislation dealing with all aspects of trafficking. 
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Moideeen E.M vs 
State of Kerala and 

Others 2017 SCC 
OnLine Ker 21219 

 

The writ petitions was filed seeking permission to make publications in print media, seeking a kidney 

from willing altruistic donors from the public. The Hon’ble High Court of Kerala in its judgement opined 

that any publication in this regard could lead to  negotiations and merely because there is no explicit offer 

in the advertisements, it cannot be inferred that there would not be any passing of consideration or an 

arrangement negotiated. Truly altruistic motives will also not be directed against an individual, and life of 

one is as precious of yet another. 
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Guria Swayam Sevi 

Sansthan Vs. 
Satyabhama and 

Another 
(2018)13 SCC 387 

 

Hon’ble the Supreme Court highlighted the grave nature of human trafficking, emphasizing that the crime 

involves exploitation often through force, coercion, or deception, regardless of the victim's apparent 

consent. The Court underscored the necessity of a coordinated mechanism to track, rescue, and rehabilitate 

trafficked victims, recognizing the extensive and interstate nature of trafficking networks. 

The Hon’ble Court in para 2, observed that considering the seriousness of the allegations, the High 

Court ought not to have granted the bail in a mechanical manner without even noticing the facts of the 

case. The approach of the Court cannot be said to be proper while enlarging the accused persons on bail 

in such a serious crime. The Hon’ble Court set aside the bail to the accused persons. 
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In Re Children in 
Street Situations 

2022 SCC OnLine SC 
189 

 

Hon’ble the Supreme Court emphasized the importance of protecting child victims of human trafficking 

and ensuring their best interests. The Court directed the use of video-conferencing for recording evidence 
and testimonies of child victims and witnesses, especially to prevent the hardships of travel and ensure 

safety. The Hon’ble Court in para 5 issued detailed SOP for recording evidence of children through 

video conferencing. 
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Sartaj Khan Vs. 

State of 
Uttarakhand 

2022 SCC OnLine SC 
360 

 

Hon’ble the Supreme Court emphasized the gravity of human trafficking offenses, particularly involving 
minors. It observed that trafficking a minor girl from Nepal to India for exploitation is a serious crime 

warranting strict punishment. The court reinforced that when a part of the offense occurs within India, 
Indian courts have jurisdiction and sanctions under Section 188 CrPC are not necessary. The court 

dismissed the appellant's appeal, confirming the conviction under Sections 363, 366-B, 370(4), and 506 
IPC, along with Section 8 of the POCSO Act, underscoring the need to combat human trafficking firmly. 
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Pinki vs. State of 
Uttar Pradesh 

(2025)7SCC314 

 

Hon’ble the Supreme Court recognized child trafficking as a grave human rights violation and crime 

against humanity. The Hon’ble Court discussed relevant principles to be kept in mind while granting bail. 
The Hon’ble Court further issued directions to the States, the trial courts, the parents across the country 

and also issued directions to take action against the hospitals involved in trafficking of newborn infants. 
The Hon’ble Court also directed the trial court to proceed with the recording of evidence preferably on a 

day to day basis and complete the proceeding of the trial within 06 months. 
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Victim ‘X’ Vs State 
of Bihar 2025 SCC 

Online SC 1490 

 

Hon’ble the Supreme Court gave landmark directions and observations on human trafficking, especially in 

the context of women inmates in a protection home in Bihar. The Court condemned the accused, who was 

the officer in-charge of the women's shelter home, for egregious abuse of power, including sexual 

exploitation of the inmates. It was highlighted that the High Court erred in granting bail without hearing the 

victim and without proper reasoning, which the Supreme Court emphasized as mandatory under Section 

15A (3) of the SC/ST Act. The Court stated that bail orders in cases of public interest must reflect a prima 

facie evaluation of the seriousness of the offense. It quashed the High Court's bail order, reinstated 

criminal proceedings, and stressed a victim-centric and accountable approach in bail jurisprudence to 

uphold justice and protect the vulnerable from institutional betrayal. 
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Umashankar Yadav 

and Another vs 
State of Uttar 

Pradesh 2025 SCC 
Online 1066 

Hon’ble the Supreme Court highlighted that the authorities and activists involved in anti-human trafficking 

operations must adhere to lawful procedures. The Court underscored that actions taken in the name of 

rescue missions should not be misused to criminalize well-intentioned efforts. It emphasized that any 
obstruction to official duty must involve malicious intent or use of force, which was absent in this case. The 

Court observed that the charges against the activists were based on procedural lapses and lacked substantive 
evidence of force or intent to obstruct, thus advocating for protection of human rights defenders from 

malicious prosecution. 
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Indian Society of 
Organ 

Transplantation vs. 
Union of India and 

Others 2025 SCC 
Online SC 2569 

The writ petition was filed in order to highlight the issues with regard to uniformity, equality and access in 

the realm of organ donation for both the donors and the recipients. The Hon’ble Supreme Court issued 

many directions to the Union of India through the National Organ and Tissue Transplant Organization in 
this regard. The Union of India through NOTTO has been requested in the judgement to evolve model 

allocation criteria in consultation with all the States so as to ensure a uniform national policy for 
transplantation and to consider amending Form 4 and Form 4A of the Registration of Births and Deaths 

Rules, 1999 so as to include a column on whether the deceased was a case of brain-stem death and if that 
be the case to indicate whether the option to donate organs was given to the relatives of the deceased. 
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1.  Child Trafficking in India: An Overview Avanish Bhai Patel 
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IN THE HIGH COURT OF BOMBAY 
 

Cri. W.P. No. 788 of 2002 

Decided On: 07.10.2002 

Appellants: Prerana 
Vs. 

Respondent: State of Maharashtra and Ors. 
 
Hon'ble Judges:  
 
A. P. Shah and Ranjana Desai, JJ. 
 
Counsels:  
 
For Appellant/Petitioner/Plaintiff: Mahrukh Adenwalla and Y. M. Chaudhari, Advs. 
 
For Respondents/Defendant: P. Janardhan, Addl. Adv. General, I. S. Thakur, A.P.P. for 
Respondent No. 1 and V.M. Thorat, Adv. for Respondent No. 3 
 
Acts/Rules/Orders:  
 
Juvenile Justice (Care and Protection of Children) Act, 2000 - Section 2; Immoral Traffic 
(Prevention) Act, 1956 - Section 14, Immoral Traffic (Prevention) Act, 1956 - Section 
15(4), Immoral Traffic (Prevention) Act, 1956 - Section 17(2); Immoral Traffic (Prevention) 
(Amendment) Act, 1986 
  
JUDGMENT 
 
Smt. Ranjana Desai, J. 
 
1. Rule. Respondents waive service. By consent of the parties, taken up for hearing forthwith. 

2. The petitioner is a registered organization established in 1986. It does work in the red light 
areas of Mumbai and Navi Mumbai with the object of preventing the trafficking of women and 
children and rehabilitating the victims of forced prostitution. This petition is filed in public 
interest to protect children and minor girls rescued from the flesh trade against the pimps and 
brothel keepers keen on re-acquiring possession of the girls. 

3. The 1st respondent, State of Maharashtra has established institutions for the care, protection 
and rehabilitation of women and children rescued from the flesh trade. The Government 



2 | P a g e  
 

Special Rehabilitation Centre for Girls at Deonar is one such institution for the care and 
protection of child victims of forced prostitution. The 2nd respondent is the Probation Officer 
appointed under the Probation of Offenders Act, 1958 for the Government Special 
Rehabilitation Centre for Girls. The 3rd respondent, V. P. Jaiswal is an advocate, who, it is 
alleged, has appeared for the brothel keeper as well as the minor girls rescued from the brothel. 

4. The facts, which give rise to the present petition, may be shortly stated. On 16-5-2002, the 
Social Service Branch raided the brothel at Santacruz. Four persons, who are alleged to be 
brothel keepers/pimps, were arrested. Twenty-four females were rescued. The four arrested 
accused were charged under Sections 3, 4 and 7(2)(a) of the Immoral Traffic (Prevention) Act, 
1956 ("PITA" for short) under C. R. No. 00/02 (later converted to SP/LAC No. 20/2002 of 16-
5-2002) by Social Service Branch. The twenty-four rescued females were not charged, but 
were taken into custody under Sections 15 and 17 of PITA for the purposes of ascertaining 
their age and family background. 
 
5. The accused as well as the rescued females were produced before the learned Metropolitan 
Magistrate at Esplanade on 17-5-2002. The 3rd respondent appeared on behalf of the four 
accused. The accused were remanded to police custody and the rescued females were sent to 
the Government Special Rehabilitation Centre for Girls at Deonar so that they may be 
medically examined and enquiries be made about their parents and guardians. The learned 
Magistrate, in his order dated 17-5-2002, noted that the Investigating Officer as well as the 
Addl. Police Prosecutor had submitted that the detention of the rescued girls is necessary in the 
corrective home for further examination by medical officer and for making further enquiries 
about their parents and guardians. He also recorded that the 3rd respondent strongly opposed 
the application for sending the rescued girls to the corrective home at Deonar. The order 
indicates that the 3rd respondent argued that the concerned officer had not followed 
Sections 15 and 16 of the PITA and therefore the girls should be released immediately. So far 
as accused 1 to 4 are concerned, it appears that the 3rd respondent argued that their further 
interrogation is not necessary as the owner of the brothel was known to the officer and he can 
be called for interrogation at any time. 
 
6. The learned Magistrate, after considering the arguments, observed that custody of accused 1 
to 4 was necessary to know from where they had procured the girls. Having regard to the 
provisions of Section 15 of the PITA, the learned Magistrate observed that the girls can be sent 
to the registered Medical Practitioner for the purpose of "ascertainment of their age, for 
detection of injuries and result of sexual abuse or presence of any sexually transmitted 
diseases". In view of this, the learned Magistrate remanded accused 1 to 4 to Police custody till 
24-5-2002 and 24 girls along with the report were sent to Shaskiya Mahila Sudharak Griha, 
Deonar for medical examination, to be kept there till 27-5-2002. A direction was given to the 
Probation Officer of the said Home to make enquiry with the help of the petitioner about the 
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parents and guardians of the rescued girls and also to make enquiry with the girls and to file his 
report on or before 22-5-2002. 
 
7. On 20-5-2002 the rescued females were sent for ossification test in which, 14 of them were 
found to be adults and remaining 10 were found to be juveniles (under 18 years of age). Of the 
10 minor girls six were from Meghalaya, three from Andhra Pradesh and one from Assam. 

8. The four accused were released on bail on 24-5-2002. 

9. On 27-5-2002, the twenty-four rescued girls were produced before the learned Metropolitan 
Magistrate at Esplanade. According to the Petitioner, the 3rd respondent appeared on behalf of 
the rescued females and pleaded that they should be released. The 2nd respondent stated that 
further time was required to complete the home studies then in progress as all the girls were 
from distant places. By order dated 27-5-2002, the learned Magistrate released the adult 
females and directed that the juvenile females be produced before the Juvenile Court on 28-5-
2002. 

10. On 28-5-2002, the juvenile females were produced before the Child Welfare Committee as 
the Juvenile Justice Board sits only on Mondays and Fridays. According to the petitioner, 3rd 
respondent appeared on behalf of the minor females before the Child Welfare Committee and 
prayed that the minor rescued females be sent for another age verification test. The Child 
Welfare Committee conceded to the request and passed orders, but directed that the rescued 
girls be produced before the Juvenile Justice Board on the next date in accordance with the 
order dated 27-5-2002. 

11. Admittedly, the minor rescued females were produced before the Juvenile Justice Board at 
Bombay Central Court on 29-5-2002, when the Board adjourned the matter to 13-6-2002. 
During the interregnum, the minor females remained in the care and protection of the Special 
Rehabilitation Centre for Girls at Deonar. The police surgeon refused to conduct the age 
verification test of these girls as he had already conducted one, a few days earlier. 

12. The minor females were produced before the Juvenile Justice Board on 13-6-2002 at 
Bombay Central Court. According to the petitioner, 3rd respondent filed a vakalatnama dated 
13-6-2002 on behalf of the minor girls. He filed a discharge application and prayed that the 
minor girls be discharged on the ground that they had not committed any offence and had been 
in custody for over a month. This was opposed by the 2nd respondent and the police. The 2nd 
respondent prayed for time as she had corresponded with the organizations in the States from 
where the rescued girls had come and was awaiting their response. On that day no parents or 
guardians of these minor girls were present in the court. By order dated 13-6-2002, the Board 
discharged the minor girls. While releasing the minor girls, the Board noted that the 3rd 
respondent had made an application for discharge of the girls on the ground that they had not 
committed any offence and they were in custody for more than a month. The order notices that 
the 2nd respondent and the police had opposed the said prayer. The learned Judge, presiding 
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over the Board, then observed that he had personally asked every detained girl and all the girls 
had shown eagerness to be released. He further observed that under such circumstances it 
seemed to him that further detention of the girls was illegal and unwarranted because they had 
not committed any offence and they were victims of circumstances. He therefore ordered their 
release forthwith with condition that they shall not enter into the local jurisdiction of Social 
Service Branch. Thus the minor girls were released from the Court itself. The 2nd respondent 
could not, therefore, take the minor girls to the Government Special Rehabilitation Centre for 
Girls at Deonar. It is in these circumstances, being shocked at the manner in which the rescued 
girls, though they were minors, were released contrary to the provisions of law, that the 
petitioner has rushed to this Court. 

13. We have heard at some length Ms. Mahrukh Adenwalla with Mr. Y. M. Choudhari for 
petitioner, Mr. P. Janardhan, learned Additional Advocate General with Mr. I. S. Thakur, 
A.P.P. for respondent 1 and Mr. V. M. Thorat, learned counsel appearing for respondent 3. 
Respondent  2 is served. None has represented respondent 2. 

14. Ms. Adenwalla urged that some of the rescued girls being under 18 years of age are victims 
and cannot be treated as accused. Under Section 8 of the PITA soliciting in a public place is an 
offence. The same provision cannot be applied to juveniles. The learned counsel urged that the 
law does not permit a girl under 18 years of age to consent to sexual intercourse. Hence, a child 
cannot be charged for soliciting as in the eyes of law, her consent has been vitiated. She also 
drew our attention to certain provisions of the Juvenile Justice (Care and Protection of 
Children) Act, 2000 ("the JJA" for short). She submitted that the said Act aims at providing 
proper care, protection and treatment of children under 18 years of age. 'Juvenile' or child is 
defined under the JJA as a child who has not completed 18 years of age. A child who is said to 
have committed an offence is described as a juvenile in conflict with law and destitute children 
who are likely to be grossly abused or tortured or who are mentally or physically challenged, 
are described as children in need of care and protection. She submitted that a juvenile in 
conflict with law has to be produced before Juvenile Justice Board and a child in need of care 
and protection has to be produced before the Child Welfare Committee. Thus, the JJA deals 
with two types of children, juveniles in conflict with law and children in need of care and 
protection. A juvenile girl found soliciting can be categorized both as a juvenile in conflict 
with law under Section 2(1) as well as child in need of care and protection under 
Section 2(d)(vi). The learned counsel contended that considering the fact that the girls under 18 
years of age are victims of circumstances and are forcibly brought into flesh traffic by 
traffickers, who may include their family, relatives and friends, such girls cannot be treated as 
accused. They would more appropriately fall in the category of children in need of care and 
protection under Section 2(d)(vi). She submitted that it is, therefore, necessary that all such 
girls should be produced before the Child Welfare Committee and not before the Juvenile 
Justice Board. This is because it is necessary to rehabilitate these girls rather than penalize 
them, for they are forced into these activities. 
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15. Referring to the facts of the case on hand, the learned counsel contended that entire matter 
has been handled in very casual manner. She submitted that the ossification test indicated that 
the girls were minors. They were taken charge of from a brothel. They were clearly victims of 
circumstances, acting at the dictates of the brothel keeper. They were therefore children in 
conflict with law and ought to have been produced before the Child Welfare Committee. They 
were wrongly produced before the Juvenile Board. The learned counsel further urged that the 
Juvenile Board fell into a serious error in releasing them. It could not have done so without 
recording a finding that they were not minors but adult females. Having regard to the 
provisions of the JJA, it was obligatory on the part of the Juvenile Board to send them to 
protective home. By releasing them, the Juvenile Board has driven them back to the flesh trade. 

16. The learned counsel also contended that the conduct of respondent 3, advocate Shri Jaiswal 
is objectionable. Shri Jaiswal appeared for the brothel keepers, who are accused and got them 
released on bail. He also appeared for the victim girls, who were not accused. There is 
certainly a conflict of interest between the brothel keepers and the victims and the learned 
advocate could not have appeared for both. Ms. Adenwalla submitted that respondent 3 is 
guilty of professional misconduct. Respondent 3 even appeared before the Juvenile Justice 
Board and argued that the girls should be released. Serious note will have to be taken of the 
conduct of respondent 3. The learned counsel also contended that the rescued girls will have to 
be traced and hence this Court should direct that the investigation should go on. The learned 
counsel urged that this Court should issue necessary guidelines/directions which can be 
followed by the investigating agency and the Courts, while dealing with similar cases. 

17. Mr. V. M. Thorat, the learned counsel appearing for respondent 3 contended that it is true 
that respondent 3 appeared for the rescued girls, but that does not amount to professional 
misconduct. He submitted that the girls were claiming to be adults. The girls and the four 
accused were claiming to be innocent and wanted to be released on bail. They were not making 
any allegations against each other. Respondent 3 was briefed at the last moment. There 
appeared to be no conflict between them and hence respondent 3 filed applications for all. No 
professional misconduct can be attributed to him. Respondent 3 has filed affidavit in this Court 
justifying his conduct and supporting the Court's orders. We shall advert to it at the appropriate 
stage. 

18. Mr. Janardhan, the learned Addl. Advocate General supported the petitioner. He also 
emphasized the need for this Court to issue necessary directions to prevent recurrence of such 
events in future. He has taken us through the affidavit of Shabana Irshad Shaikh, Sub-Inspector 
of Police, Social Service Branch, Crime Branch, C.I.D. Mumbai. We shall refer to it shortly. 

19. Before we deal with the rival contentions, it is necessary to have a look at the relevant 
provisions of law. We may first refer to certain provisions of the Constitution. Article 15(3) of 
the Constitution empowers the State to make any special provision for women and children. 
Under Article 23 of the Constitution, traffic in human beings is prohibited and any 
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contravention of this provision is an offence punishable in accordance with law. Two important 
Directive Principles of State Policy are found in Article 39(e) and (f). They read as under: 
 
"39 (e) - that the health and strength of workers, men and women, and the tender age of 
children are not abused and that citizens are not forced by economic necessity to enter 
avocations unsuited to their age or strength; 

(f) - that children are given opportunities and facilities to develop in a healthy manner and in 
conditions of freedom and dignity and that childhood and youth are protected against 
exploitation and against moral and material abandonment." 

20. Article 48 imposes on the State a primary responsibility of ensuring that all children until 
they complete the age of 14 years are provided free and compulsory education. Chapter IV-A 
which was inserted in the Constitution by the Constitution (42nd Amendment) Act, 1976 
introduced fundamental duties in the Constitution. Article 15A(a) states that it shall be the duty 
of every citizen of India to renounce practices derogatory to the dignity of women. The 
intention of the Constitution makers is clear. Stated in plain words, it means that women and 
children have to be protected. Trafficking in them has to be prevented and stopped. They must 
be allowed to develop in free and healthy conditions. 
 
21. Various legislative measures have been taken to give effect to this intention. The 
Suppression of Immoral Traffic in Women and Girls Act, 1956 was a step in that direction. It 
was amended by Act No. 44 of 1986. The title of the said Act was changed to the Immoral 
Traffic (Prevention) Act, 1956 ("PITA" for short). The purpose of this Act is to inhibit or 
abolish commercial vice namely, the traffic in persons for the purpose of prostitution as an 
organized means of living. We will refer to only the relevant provisions. Section 2(aa) of the 
PITA defines "child" to mean a person who has completed the age of sixteen years and 
Section 2(cb) defines "minor" to mean a person who has completed the age of sixteen years but 
has not completed the age of eighteen years. Section 2(f) states that "prostitution" means the 
sexual exploitation or abuse of persons for commercial purposes and expression "prostitute" 
has to be construed accordingly. Section 2(b) defines "corrective institution" to mean an 
institution in which persons who are in need of correction may be detained. 
Section 2(g) defines "protective home" to mean an institution in which persons who are in need 
of care and protection may be kept. The PITA provides for punishment for keeping a brothel or 
for allowing premises to be used as a brothel (Section 3), for living on the earnings of 
prostitution (Section 4), for procuring, inducing or taking persons for the sake of prostitution 
(Section 5), for detaining a person in premises where prostitution is carried on (Section 6), for 
prostitution in or in the vicinity of public places and seduction of a person in custody 
(Section 7). Section 8 will have some relevance. It provides for punishment for seducing or 
soliciting for purpose of prostitution. Section 9 provides for punishment for seduction of a 
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person in custody. Under Section 10A depending on circumstances, a female offender may be 
sent to a corrective institution for a term by a Court in lieu of sentence. 
 
22. Section 14 makes offences punishable under the PITA cognizable. Under Section 15(4) a 
police officer is entitled to enter any premises if he has reasonable grounds for believing that 
the offence punishable under the PITA has been or is being committed in respect of a person. 
Under Section 15(5-A) any person who is produced before a Magistrate has to be examined by 
a registered medical practitioner for the purposes of determination of the age of such person, or 
for detection of any injuries as a result of sexual abuse or for the presence of any sexually 
transmitted diseases. Under Section 16 a Magistrate may direct that such a person be rescued 
from such a place and produced before him. Section 17 provides for intermediate custody of 
persons rescued under Section 15 or 16 and if such a person is in need of care and protection, 
the Magistrate can direct that he or she may be detained in a protective home. 
Section 20 provides for removal of prostitute from any place. Protective homes are provided 
under Section 21. Section 22B provides for summary trials. 
 
23. Taking note of increasing world wide awareness of the problems of children particularly, 
problems of a girl child and various world conventions resolving to take measures to put an 
end to immoral traffic in children to some of which, India is a party, the legislature enacted the 
Juvenile Justice (Care and Protection of Children) Act, 2000 ("JJA" for short). As its preamble 
reads, it is an Act to consolidate and amend the law relating to juveniles in conflict with law 
and children in need of care and protection by providing for proper care, protection and 
treatment by catering to their developmental needs and by adopting a child friendly approach 
in the adjudication and disposal of matters in the best interest of children and for their ultimate 
rehabilitation to various institutions established under the said Act. It is necessary to refer to 
some relevant provisions of this Act, to appreciate the gradual change in the approach of the 
legislature towards destitute and erring children. 

24. The JJA is a child friendly Act. It simply makes two categories of children. Under 
Section 2(k) juvenile or child means a person who has completed 18 years of age. 
Section 2(a) defines child in need of care and protection. In this category are children who are 
not involved in any offence but who are neglected, abused and are victims of circumstances. 
Section 2(d)(i) to (ix) describe the type of children who fall in this group. For the purposes of 
the present case it is necessary to read 2(d)(vi). It defines child in need of care and protection 
to mean a child who is being or is likely to be grossly abused, tortured or exploited for 
purposes of sexual abuse or illegal acts. 
 
25. Section 2(1) says that a juvenile in conflict with law means a juvenile who is alleged to 
have committed an offence. Section 4 provides for Juvenile Justice Board. Section 10 states 
that as soon as a juvenile in conflict with law is apprehended by police, the matter has to be 
reported to a member of the Board. Section 15 of the JJA provides for the orders that may be 
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passed against a juvenile who has committed an offence. The Board may, inter alia, ask the 
juvenile to go home after advice or provide for his counseling or direct that he may be sent to a 
special home. Under Section 16, a juvenile who has completed the age of 16 can be kept in a 
safe custody, but in no case can a juvenile be sentenced to death or life imprisonment. Under 
Section 20 cases which are pending on the date on which the JJA has come into force, shall be 
continued in the respective courts where they are pending, but if the court finds that juvenile 
has committed an offence, it shall record a finding to that effect and send the juvenile to the 
Board which shall pass orders as if it has been satisfied that the juvenile has committed the 
offence. 
 
26. Under Section 29 of the JJA, the State Government may constitute a Child Welfare 
Committee. A child in need of care and protection has to be produced before the said 
Committee as per Section 32. If such a child has no family of ostensible support, the 
Committee may direct that the child may be remanded to children's home or shelter home. 
Chapter  IV of the JJA is devoted to rehabilitation and social integration of children. 
 
27. The JJA therefore intends improving the lot of children, be they children in need of care 
and protection or juveniles in conflict with law. The officers dealing with them have to be 
specially trained and instructed. Procedure to be adopted while dealing with them is different. 
The thrust is on rehabilitation. Adoption, foster-care, sponsorship or lodging them in after-care 
organizations are the options open to the authorities. Even where they are involved in offences 
they are not to be treated as offenders, but merely as children who have strayed their path for 
want of guidance. We will have to examine the present case against this background. 

28. In almost all cases, where girls are rescued from a brothel, it is found that they are forced to 
submit to prostitution by brothel keepers. Cases are not unknown where young women from 
far of corners of India have to leave their homes and come to city like Bombay in search of 
bread. They are a burden to their parents. Their marriages cost money. They are neglected and 
unwanted. Many a time they are brought to cities with false promises of better future and sold 
to brothel keepers. Once they are in the trade, it is impossible for them to get out of it. If it is a 
brazen case of voluntarily soliciting in public attracting Sections 7 or 8 of the PITA such girls 
can be described as children in conflict with law and will have to be produced before Juvenile 
Justice Board. Otherwise such girls can more aptly fall under Section 2(b)(v) of the JJA as 
children in need of care and protection i.e., children who are being or who are likely to be 
grossly abused, tortured or exploited for the purpose of sexual abuse or illegal acts and they 
will have to be produced before the Child Welfare Committee. While dealing with both these 
categories of minors a kindly approach is needed. Their reformation or rehabilitation must be 
the object. The provisions of the JJA will have to be strictly followed. 
 
29. If the facts of the present case are examined, we find that the provisions of the JJA are 
completely ignored. Shabana Shaikh, Sub Inspector of Police, Crime Branch CID Mumbai has 



9 | P a g e  
 

stated that the brothel was raided on 15-5-2002. Four brothel keepers were arrested on the spot. 
Twenty four girls were found in the premises. Against the said accused Special LAC No. 20/02 
under Sections 3, 4, 7(2)(a) of the PITA, was registered. On 17-5-2002, the four accused as 
well as the twenty four girls were produced before the Additional Chief Metropolitan 
Magistrate's 3rd Court, Esplanade, Mumbai. The learned Magistrate remanded the four 
accused to police custody till 24-5-2002 and twenty four girls were sent to Shaskiya Mahila 
Sudhar Griha with a direction that their medical examination be carried out. 
 
30. On 20-5-2002, the medical examination of the girls was carried out. Ten girls were found 
to be minors. On 24-5-2002, the four accused were released on cash bail. On 27-5-2002, the 
twenty four girls were produced before the learned Magistrate. Four major girls were released 
and ten minor girls were ordered to be produced before the Juvenile Court on 28-5-2002. 

31. On 28-5-2002, the Probation Officer produced the ten minor girls before the Juvenile 
Welfare Board. Respondent 3, Advocate Jaiswal appeared for the minor girls and argued for 
their release claiming that they are not minors. The Board ordered their re-examination and the 
matter was adjourned to 13-6-2002. On 11-6-2002, the Probation Officer produced the said ten 
girls before the Medical Officer of Nagpada Police Hospital for their re-examination to 
ascertain their ages. The Medical Officer expressed opinion that he had already examined them 
in detail and issued a certificate as to their age with a margin of error of 6 months on either 
side. According to the Medical Officer the certificate was issued after physical examination, 
ossification test, X-ray examination as per procedure prescribed in H. S. Mehta's Book of 
Medical Law and Ethics in India (1963) and hence re-examination of the said girls was not 
necessary. 

32. With this report the said girls were again produced before the Juvenile Court, Mumbai on 
13-6-2002. Respondent 3 again appeared for them and argued for their release. The Probation 
Officer opposed their release and contended that she had made correspondence with different 
Non-Governmental Organizations of different States about the girls and hence they may be 
detained for further 15 days. The Board released the girls on the condition that they shall not 
enter into the local jurisdiction of Social Service Branch. 

33. We express our displeasure at the manner in which this case has been handled by the 
Board. First of all if the girls were minors and they were not involved in any offence, they 
could not have even been described as juveniles in conflict with law. They were children in 
need of care and protection as per the provisions of the JJA. They ought to have been produced 
before the Child Welfare Committee once their minority was confirmed. Assuming they had to 
be produced before the Magistrate to seek orders for their production before the appropriate 
forum, the Magistrate should have directed their production before the Child Welfare 
Committee and not before the Juvenile Justice Board because they were minors and not 
accused. Assuming further, that they could have been produced before the Juvenile Justice 
Board, there was no warrant for the Board to release them because the record before the Board 
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clearly indicated that the girls were minors. The Board could have released them, without 
conditions, only if they were majors. Because they were minors, the Board was duty bound to 
follow the procedure prescribed under the JJA. The Board ought to have given due 
consideration to the request of the Probation Officer that they should not be released because 
she was awaiting information about them from the States from where they had come. This 
request was obviously made to explore the possibility of finding out their parents so that their 
custody could be entrusted to them with some conditions. Surprisingly the Board released them 
on a condition that they shall not enter into the local jurisdiction of Social Welfare Branch. 

34. We have referred to the relevant provisions of the JJA which make it evident that both, a 
juvenile in conflict with law or a child in need of care and protection have to be dealt with, 
keeping in mind the possibility of their reformation and rehabilitation. The JJA provides for 
Protective Homes or Special Homes where such girls have to be kept for safe custody, because 
the fear is that they may be driven back to the brothels. The Board should have been alive to 
this. By asking the girls not to enter into the local jurisdiction of Social Service Branch, the 
Board has treated them as confirmed prostitutes. Such orders can be passed under Section 20 of 
the PITA which empowers a Magistrate to order removal of prostitutes from any place and 
prohibit them from re-entering it. We wonder how the Board could have passed such harsh 
order to the detriment of the minor girls. The learned Magistrate presiding over the Board has 
observed that he had personally asked the girls and they had shown eagerness to be released. 
There is no provision under the JJA whereunder, the Board can release the minor girls because 
they desired to be released without giving a thought to their rehabilitation and the frightening 
possibility of their re-entry into brothels. 
 
35. Another disturbing facet of the matter is that it is at the request of respondent 3, who had 
appeared for the brothel keepers, that the Board released the girls. Having appeared for the 
accused, respondent 3 could not have appeared for the victim girls who were not the accused. 
This was sufficient indication that the girls would be driven back to the brothels, and the Board 
should have realized this. The Board committed the greatest blunder in entertaining such an 
application and releasing the, girls pursuant thereto. The Board ought to have sent them to the 
Protective Home as requested by Probation Officer. In our opinion greatest injustice has been 
done to the minor girls. 

36. We are also of the opinion that it was improper on the part of Advocate Jaiswal to appear 
for the accused as well as for the victim girls. To us there appears to be a clear clash of interest 
between the accused and the victim girls. We have perused the affidavit filed by him in this 
Court. Through the affidavit respondent 3 has justified his conduct. We are not happy with the 
explanation offered by respondent 3. The tenor of the affidavit strikes a very unhappy note. 
Respondent 3 was present in the Court. We have also heard his advocate. Even in this Court 
we witnessed a defiant approach of respondent 3. We may not be however understood to have 
expressed any final opinion on the conduct of respondent 3, as in our opinion, the proper 
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authority to consider this is the Bar Council of Maharashtra. We will therefore refer his case to 
the Bar Council to conduct appropriate enquiry and arrive at its conclusions without getting 
influenced by our observations about his conduct. 

37. We feel that the following directions may prevent recurrence of such events in future. 

(A) No Magistrate can exercise jurisdiction over any person under 18 years of age whether that 
person is a juvenile in conflict with law or a child in need of care and protection, as defined by 
Sections 2(1) and 2(d) of the Juvenile Justice (Care and Protection of Children) Act, 2000. At 
the first possible instance, the Magistrates must take steps to ascertain the age of a person who 
seems to be under 18 years of age. When such a person is found to be under 18 years of age, 
the Magistrate must transfer the case to the Juvenile Justice Board if such person is a juvenile 
in conflict with law, or to the Child Welfare Committee if such a person is a child in need of 
care and protection. 
 
(B) A Magistrate before whom persons rescued under the Immoral Traffic (Prevention) Act, 
1956 or found soliciting in a public place are produced, should, under Section 17(2) of the said 
Act, have their ages ascertained the very first time they are produced before him. When such a 
person is found to be under 18 years of age, the Magistrate must transfer the case to the 
Juvenile Justice Board if such person is a Juvenile in conflict with law, or to the Child Welfare 
Committee if such person is a child in need of care and protection. 
 

(C) Any juvenile rescued from a brothel under the Immoral Traffic (Prevention) Act, 1956 or 
found soliciting in a public place should only be released after an inquiry has been completed 
by the Probation Officer. 

(D) The said juvenile should be released only to the care and custody of a parent/guardian after 
such parent/guardian has been found fit by the Child Welfare Committee to have the care and 
custody of the rescued juvenile. 

(E) If the parent/guardian is found unfit to have the care and custody of the rescued juvenile, 
the procedure laid down under the Juvenile Justice (Care and Protection of Children) Act, 2000 
should be followed for the rehabilitation of the rescued child. 

(F) No advocate can appear before the Child Welfare Committee on behalf of a juvenile 
produced before the Child Welfare Committee after being rescued under the Immoral Traffic 
(Prevention) Act, 1956 or found soliciting in a public place. Only the parents/guardian of such 
juvenile should be permitted to make representations before the Child Welfare Committee 
through themselves or through an advocate appointed for such purpose. 

(G) An advocate appearing for a pimp or brothel keeper is barred from appearing in the same 
case for the victims rescued under the Immoral Traffic (Prevention) Act, 1956. 
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38. We are anxious about the safety of the minor girls who are released. The statement made 
by the learned A.G.P. that the investigation will go on and vigorous efforts will be made to 
trace the minor girls has reduced our anxiety to some extent. 

39. We have already indicated that respondent 3's conduct in this case needs to be examined by 
the Bar Council. We therefore direct the Bar Council of Maharashtra to conduct an inquiry into 
respondent 3, Advocate Jaiswal's conduct in this case, as per law. We make it clear that our 
observations about his conduct are prima facie observations and the Bar Council of 
Maharashtra should examine his case, after giving him a notice and after giving him an 
opportunity of hearing in accordance with law, without being influenced by our observations. 

40. The petition is disposed of with above directions. 
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2015 SCC OnLine Ori 472

In the matter of an application under Section 482 of the Code of 
Criminal Procedure, 1973

(BEFORE S.K. MISHRA, J.)

Dharmendra Kumar Beuria & other .…. Petitioners
v.

State of Orissa .…. Opposite Party
For the petitioners - M/s. G.N. Mishra, D.N. Pattanayak
For the opposite party - Addl. Standing Counsel

Criminal Misc. Case No. 3401 of 2015
Decided on November 20, 2015

S.K. MISHRA, J.:— The petitioners are charge-sheeted for the offence 
under Sections 324, 326, 366/34 of the Penal Code, 1860, hereinafter 
referred to as the ‘IPC’ for brevity, read with Sections 16, 17 and 18 of 
the Bonded Labour System (Abolition) Act and Sections 23 and 26 of 
the Juvenile Justice (Care and Protection of Children) Act, 2000. After 
submission of charge-sheet, the learned SDJM, Bhubaneswar has taken 
cognizance of the offences mentioned above on 14.10.2014 in C.T. Case 
No. 459 of 2014, arising out of Chandrasekharpur P.S. Case No. 
36/2014.

2. The learned counsel for the petitioners confined his argument only 
to the cognizance of offence under Sections 326 and 366 of the IPC. He 
concedes that as far as other offences are concerned, he is not 
advancing any argument for quashing of those offences. It is stated by 
the learned counsel for the petitioners that the ingredients of offence 
under Section 326 of the IPC are not fulfilled. Hence, cognizance of 
offence under Section 326 of the IPC should be quashed. It is also 
contended that the ingredients of offence under Section 366 of the IPC 
are singularly lacking in this case. So, order taking cognizance of the 
offence in that Section is also bad and is to be quashed.

3. This case was initiated on the FIR lodged by the Child Welfare 
Committee (CWC), Bhubaneswar, Dist : Khurda on 08.02.2014. It is 
alleged in the FIR that the victim girl, aged about 12 years was rescued 
by the police and was produced before the CWC on 06.02.2014.

4. It is alleged that in her statement, the victim girl stated that she 

is 4th child of Ananta Lohara and Kanakalata Lohara of Vill : Mugapala, 
P.S. : Kuakhia, District : Jajpur. Her father is a daily labourer and he 
was having difficulty to look after his eight children. The sister of her 
father, namely, Tara Lehar brought the victim to her home and she was 
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studying Class-III in Kamarda Cromite Prathamik Vidyalay, At : 
Kumarda, P.O. : Kansa, P.S. Tamka, Dist : Jajpur. It is further alleged 
in the FIR that as Tara Lehar required money for her daughter's 
marriage, she sold Saraswati-victim girl to the present petitioners, 
namely, D.K. Behuria and his wife Sagarika Sahoo, who are residing 
At : 13/9, BDA Colony, Chandasekharpur, Bhubaneswar for Rs. 15,000/
-. It is alleged that this was done without the knowledge of her father.

5. The Child Welfare Committee alleged in the FIR that the victim 
girl has been working as a bonded labour with the aforesaid couple for 
the last two months. She was used to clean their home, wash their 
clothes, clean the toilet and did all other household chores as well as 
she looked after their baby. It is further alleged that she has been 
physically tortured by both the petitioners. As a result of such assault, 
she has got several marks and grievous injury over her body. In these 
two years, she was not allowed to meet her father. She has not even 
spoken to them. It is further alleged that when she cries with pain in 
her body, her employer threatened her that if she tells about the 
torture they will put her parents and herself in prison. Therefore, it is 
alleged that she was living with a traumatic state of mind with fear and 
pain.

6. On 06.02.2014, it was alleged that she was thrown out from the 
employer's house. As a result, she got an opportunity to escape from 
the bonded slavery and the story of her suffering and cruelty by her 
employer came to light. The Committee took the view that it is a gross 
violation of child right. In the aforesaid facts, this Court is at loss to 
understand why the aunt (Pisi) of the victim girl, whose name is Tara 
Lehar has not been arrayed as an accused in this case as there is 
specific allegation that she sold her to the present petitioners. The 
investigation of the case has not directed in that line also and even if 
materials on record the learned SDJM, Bhubaneswar mechanically took 
cognizance of the offence and did not thought proper to issue process 
against the said Tara Lehar.

7. In course of hearing, the Court carefully examined the statement 
of the victim girl. It is apparent from her statement that when she was 
very young her mother died of lighting. Thereafter, Tara Bati Das, who 
happens to be her aunt, took her to Lambay. She was plucking flowers 
in the morning and it was going to the house of relations of the 
petitioners. On 07.05.2012, she came to the house of the present 
petitioners. The petitioners engaged her in all kinds of domestic work 
like washing of latrine, cleaning of house, looking after the baby girl of 
the petitioners. In the meantime, the said Tara Lehar took Rs. 15,000/- 
towards the service rendered by the victim to the petitioners. In her 
statement she has narrated the torture meted out to her and how she 
was assaulted by the petitioners and ultimately she was driven out on 
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07.01.2014 after inflicting injuries on her body. Then, she came out of 
their house and asked some people present in the street about way to 
Jajpur. When the public saw that she has sustained injuries, she was 
taken to child line. The child line approached C.W.C. and C.W.C. lodged 
an FIR as narrated above.

8. Now, the question remains to be seen whether offence under 
Section 326 of the IPC is made out or not. Section 326 of the IPC 
provides for punishment causing grievous heart by dangerous weapons 
or means. In this case, a careful examination of the injury report 
reveals that the victim girl sustained several injuries including cut 
injuries. None of those injuries is grievous. So, the essential ingredients 
to attract offence under Section 326 of the IPC are singularly lacking. 
Hence, the order taking cognizance of offence under Section 326 of the 
IPC is bad in law. Section 366 of the IPC provides for kidnapping, 
abduction or inducing woman to compel her marriage. It is appropriate 
to quote the exact provision. It reads as follows : -

“366. Kidnapping, abducting or inducing woman to compel her 
marriage etc. - whoever kidnaps or abducts any woman with intent 
that she may be compelled, or knowing it to be likely that she will be 
compelled, to marry any person against her will, or in order that she 
may be forced or seduced to illicit intercourse, or knowing it to be 
likely that she will be forced or seduced to illicit intercourse, shall be 
punished with imprisonment of either description for a term which 
may extend to ten years, and shall also be liable to fine, and 
whoever, by means of criminal intimidation as defined in this Code 
or of abuse of authority or any other method of compulsion, induces 
any woman to go from any place with intent that she may be, or 
knowing that it is likely that she will be, forced or seduced to illicit 
intercourse with another person shall also be punishable as 
aforesaid.”
9. The essential ingredients of this Section is that kidnapping must 

have with intent that she can be compelled or knowing it to be likely 
that she will be compelled to marry a person against her will, or in 
order that she may be forced or seduced to illicit intercourse, or 
knowing it to be likely that she will be forced or seduced to illicit 
intercourse. So, the essential requirement of Section 366 of the IPC as 
distinguished from the fact of the case is that the girl or woman shall 
be put to sexually illicit intercourse or to take compel her marriage 
against her marriage. This is not the allegation of the prosecution in the 
present case. In this connection, the Court takes note of the reported 
case of R.P. Kapur v. The State of Punjab, AIR 1960 SC 866. In the 
aforesaid case, the Hon'ble Supreme Court held that it is well-
established that the inherent jurisdiction of High Court can be exercised 
to quash a proceeding in a proper case either to prevent the abuse of 
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the process of any court or otherwise to secure the ends of justice. The 
Supreme Court further held that ordinarily the criminal proceeding 
instituted against an accused person must be tried under the provisions 
of the Code, and the High Court would be reluctant to interfere with the 
said proceedings at an interlocutory stage. It is not possible, desirable 
or expedient to lay down any inflexible rule which would govern the 
exercise of this inherent jurisdiction. However, the Apex Court indicated 
certain type of cases where proceeding can be quashed by in exercise 
of inherent jurisdiction of the court. It is appropriate to take note of the 
exact words used by the Hon'ble Supreme Court. It reads as follows:

“xxx…we may indicate some categories of cases where the 
inherent jurisdiction can and should be exercised for quashing the 
proceedings. There may be cases where it may be possible for the 
High Court to take the view that the institution or continuance of 
criminal proceedings against an accused person may amount to the 
abuse of the process of the court or that the quashing of the 
impugned proceedings would secure the ends of justice. If the 
criminal proceeding in question is in respect of an offence alleged to 
have been committed by an accused person and it manifestly 
appears that there is a legal bar against the institution or 
continuance of the said proceeding the High Court would be justified 
in quashing the proceeding on that ground. Absence of the requisite 
sanction may, for instance, furnish cases under this category. Cases 
may also arise where the allegations in the First Information Report 
or the complaint, even if they are taken at their face value and 
accepted in their entirety, do not constitute the offence alleged; in 
such cases no question of appreciating evidence arises; it is a matter 
merely of looking at the complaint or the First Information Report to 
decide whether the offence alleged is disclosed or not. In such cases 
it would be legitimate for the High Court to hold that it would be 
manifestly unjust to allow the process of the criminal court to be 
issued against the accused person. A third category of cases in which 
the inherent jurisdiction of the High Court can be successfully 
invoked may also arise. In cases falling under this category the 
allegations made against the accused person do constitute an 
offence alleged but there is either no legal evidence adduced in 
support of the case or evidence adduced clearly or manifestly fails to 
prove the charge. In dealing with this class of cases it is important 
to bear in mind the distinction between a case where there is no 
legal evidence or where there is evidence which is manifestly and 
clearly inconsistent with the accusation made and cases where there 
is legal evidence which on its appreciation may or may not support 
the accusation in question. In exercising its jurisdiction under s.561-
A the High Court would not embark upon an enquiry as to whether 
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the evidence in question is reliable or not. That is the function of the 
trial magistrate, and ordinarily it would not be open to any party to 
invoke the High Court's inherent jurisdiction and contend that on a 
reasonable appreciation of the evidence the accusation made against 
the accused would not be sustained…xxx.” (Emphasis Supplied.)

10. As far as the present case is concerned, it comes into the 2nd 
category annunciated by the Hon'ble Supreme Court. It is apparent 
from the materials available on records, i.e. FIR, statements of the 
victim girl and other witnesses that the offence under Sections 326 and 
366 of the IPC are not made out. So, the order passed by the learned 
SDJM, Bhubaneswar so far as it relates to taking cognizance offences 
along with other offences is bad. So, the order of taking cognizance so 
far as it relates to offence under Sections 326 and 366 of the IPC is bad 
and the same requires to be quashed. However, in course of examining 
the case, this Court also took the pains to examine Section 370 of the 
IPC as to whether it is attracted or not. It is necessary for properly 
appreciating the provision to quote the same in its entirety.

“370. Trafficking of person.-(1) whoever, for the purpose of 
exploitation, (a) recruits, (b) transports, (c) harbours, (d) transfers, 
or (e) receives, a person or persons, by-

1. using threats, or
2. using force, or any other form of coercion, or
3. by abduction, or
4. by practising fraud, or deception, or
5. by abuse of power, or
6. by inducement, including the giving or receiving of payments 

or benefits, in order to achieve the consent of any person 
having control over the person recruited, transported, 
harboured, transferred or received, commits the offence of 
trafficking.

Explanation 1. The expression “exploitation” shall include any act 
of physical exploitation or any form of sexual exploitation, slavery or 
practices similar to slavery, servitude, or the forced removal of 
organs.

Explanation 2. The consent of the victim is immaterial in 
determination of the offence of trafficking.

2. Whoever commits the offence of trafficking shall be punished 
with rigorous imprisonment for a term which shall not be less than 
seven years, but which may extend to ten years, and shall also be 
liable to fine.

3. Where the offence involves the trafficking of more than one 
person, it shall be punishable with rigorous imprisonment for a term 
which shall not be less than ten years but which may extend to 
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imprisonment for life, and shall also be liable to fine.
3. Where the offence involves the trafficking of a minor, it shall be 

punishable with rigorous imprisonment for a term which shall not be 
less than ten years, but which may extend to imprisonment for life, 
and shall also be liable to fine.

4. Where the offence involves the trafficking of more than one 
minor, it shall be punishable with rigorous imprisonment for a term 
which shall not be less than fourteen years, but which may extend to 
imprisonment for life, and shall also be liable to fine.

5. If a person is convicted of the offence of trafficking of minor on 
more than one occasion, then such person shall be punished with 
imprisonment for life, which shall mean imprisonment for the 
remainder of that person's natural life, and shall also be liable to 
fine.

6. When a public servant or a police officer is involved in the 
trafficking of any person then, such public servant or police officer 
shall be punished with imprisonment for life, which shall mean 
imprisonment for the remainder of that person's natural life, and 
shall also be liable to fine.” (Emphasis Added)
11. It is apparent from the above provision that any person for the 

purpose of exploitation, recruits, transports, harbours, transfers, or 
receives any person by using threat, force, or by abduction or by 
practising fraud or deception or by abuse of power or by inducement, 
including the giving or receiving of payments or benefits, in order to 
achieve the consent of any person having control over the person 
recruited, transported, harboured, transferred or received, commits the 
offence of trafficking.

12. Explanation-1 provides that exploitation in this case includes any 
act of physical exploitation or any form of sexual exploitation, slavery or 
practices similar to slavery, servitude, or the forced removal of organs. 
Explanation-2 provides that consent of the girl is immaterial in 
determination of the offence of trafficking.

13. As far as Sub-section (4) provides for where the offence involves 
the trafficking of a minor, it shall be publishable with rigorous 
imprisonment for a term which shall not be less than ten years, but 
which may extend to imprisonment for life, and shall also be liable to 
fine. The offence is cognizable, non-bailable and triable by Court of 
Session.

14. After careful examination of Section 370 of the IPC, this Court 
finds it appropriate to find out whether the ingredients are prima facie 
available in this case or not. There is no dispute that there is severe 
allegation, which is supported by independent materials that the victim 
girl was exploited and harboured as a person similar to slave. Secondly, 
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it is also apparent from the records that the petitioners by giving 
money (payments) obtained consent of the person having control over 
the victim. So, there is prima facie material before the Court indicating 
that the victim girl was, for the purpose of exploitation, recruited and 
harboured in the house of the petitioners by inducing, i.e. payment of 
money and the exploitation is akin to slavery or practices similar to 
slavery or servitude. This Court is of the opinion that the ingredients of 
Section 370 of the IPC are made out. Hence, this Court finds that the 
act of the police officer in not charging the petitioners under Section 
370 of the IPC and instead of charging them under Sections 326 and 
366 of the IPC is illegal.

15. On the basis of the aforesaid discussion, facts of law and 
citations, this Court is of the opinion that taking of cognizance of 
offences under Sections 326 and 366 of the IPC by the learned SDJM, 
Bhubaneswar is illegal and requires to be quashed. However, to prevent 
abuse of process of law, necessary directions be given to the learned 
Magistrate to examine the records in the light of the observations made 
in this judgment and if he finds that a prima facie case under Section 
370 of the IPC is made out, he should pass appropriate orders thereon.

16. Accordingly, the CRLMC is disposed of quashing the cognizance 
of offence under Sections 326 and 366 of the IPC with a direction to 
learned SDJM to re-examine the records so far as it relates to a 
commission of offence under Sections 363 and 370 of the IPC and pass 
appropriate orders.

———
Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ 
regulation/ circular/ notification is being circulated on the condition and understanding that the publisher would not be 
liable in any manner by reason of any mistake or omission or for any action taken or omitted to be taken or advice 
rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ notification. All 
disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The authenticity of 
this text must be verified from the original source.

-----------------------------------------------------------------------------------------------------------------------------------------------------------
© 2025 EBC Publishing Pvt. Ltd., Lucknow.
SCC Online Web Edition: https://www.scconline.com
Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali
Page 7         Saturday, November 22, 2025
SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.



-----------------------------------------------------------------------------------------------------------------------------------------------------------
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
TruePrint™ source:  Supreme Court Cases, © 2026 Eastern Book Company. The text of this version of
SCC Online Web Edition: https://www.scconline.com
Printed For: Shri. Kartikeya Joshi
Page 1         Tuesday, March 17, 2026
SCC Online Web Edition, © 2026 EBC Publishing Pvt. Ltd.

PRAJWALA v. UNION OF INDIA (Dave, J.) 29 

(2015) 17 Supreme Court Cases 29 

(BEFORE ANIL R. DAVE, MADAN B. LOKUR AND KURIAN JOSEPH, JJ.) 

PRAJWALA .. Petitioner; 

Versus 

UNION OF INDIA AND OTHERS .. Respondents. 

Writ Petition (C) No. 56 of 2004, decided on December 9, 2015 

A. Crimes Against Women and Children — Trafficking — Need of proper 
investigating agency — Central Government to expeditiously set up proposed 
Organised Crime Investigating Agency (OCIA) before 30-9-2016 and it would 
be made functional before 1-12-2016 (Para 2) 

B. Crimes Against Women and Children — Trafficking — Need of 
comprehensive legislation — Committee constituted for said purpose by 
MWCD —Directions to Committee — Committee to work on making 
of appropriate law expeditiously within six months — Terms of reference 
specified therefor (Paras 3 to 9) 

[Ed.: Bachpan Bachao Andolan v. Union of India, (2014) 16 SCC 612 and connected 
matters, Bachpan Bachao Andolan vy. Union of India, (2014) 16 SCC 616 and 
Bachpan Bachao Andolan vy. Union of India, (2015) 13 SCC 39 may be referred 
to for extensive directions on these issues. | 

SS-D/56958/SR 

The Judgment of the Court was delivered by 
ANIL R. DAVE, J.— Heard the learned counsel. We have gone through the 

affidavit dated 16-11-2015 filed on behalf of the Ministry of Women and Child 
Development, Government of India. 

2. It has been submitted in the said affidavit that the Ministry of Home 
Affairs shall set up the “Organised Crime Investigating Agency” (OCIA). We 
hope that before 30-9-2016, OCIA shall be set up and also hope that it is made 
functional before 1-12-2016 looking to the importance of the issue before us. 

3. We also record the fact, as mentioned in the office memorandum 

dated 16-11-2015, that the Ministry of Women and Child Development has 
taken a policy decision to constitute a Committee under the chairmanship of 
the Secretary, Ministry of Women and Child Development, Government of 
India, for preparing a comprehensive legislation dealing with the subject of 
trafficking. 

4. The aforestated Committee is to work on the following terms and 
reference: 

(i) To study the various Acts/legislations under the purview of different 
Ministries/Departments relating to various aspects of trafficking. 

(ii) To consider the gaps in the existing legislation, from the point 
of view of prevention, pre-rescue, rescue, post-rescue and rehabilitation 
aspects. 
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30 SUPREME COURT CASES (2015) 17 SCC 

(iii) To strengthen victim protection protocol so as to ensure that the 
victims are treated as victims and not as offenders. 

(iv) To draft a comprehensive legislative framework covering all 
aspects of trafficking, as may be considered necessary. 

(v) To provide for adequate shelter homes for the rescued victims. 
(vi) To prepare a comprehensive policy for law-enforcing agencies, 

including for lady police officers for handling the victims of trafficking. 

5. We are sure that the Committee shall do the needful at an early date so 
that appropriate law can be enacted on the subject. We hope that the Committee 
shall prepare and submit its report preferably in six months. 

6. In view of the above development in the matter, this petition does not 
survive. The writ petition is, accordingly disposed of. 

7. We record our appreciation for Prajwala and Dr Sunitha Krishnan for 
bringing such an important and humanitarian issue to our notice and for able 
assistance rendered by the learned Senior Counsel, Mr Dushyant Dave and 
Ms Indu Malhotra, learned Additional Solicitor General Mr N.K. Kaul and 

learned Advocate Ms Aparna Bhat, National Legal Services Authority and 
other learned advocates in the process of disposing of this case relating to social 
problems. 

IAs Nos. 3 to 5 of 2015 (for impleadment) 
8. A statement has been made on behalf of the Union of India that if any 

suggestion is made by anybody including the applicants to the Ministry of 
Home Affairs, the same will be looked into. 

9. In view of the above statement made on behalf of the Union of India, 

IAs Nos. 3 to 5 of 2015 are disposed of. 



2017 SCC OnLine Ker 21219 : (2018) 1 KLJ 146 : (2017) 4 KLT 
1153 : 2018 AIR CC 2119

In the High Court of Kerala at Ernakulam
(BEFORE K. VINOD CHANDRAN, J.)

Moideen E.M., S/o Muhammed, Aged 48 years, 
Eangath House, Varavoor, Pilakode P.O., Thrissur 
District .…. Petitioner(s)
By Adv. Sri. C.M. Mohammed Iquabal

v.
1. State of Kerala, Represented by the Secretary to 

the Health and Family Welfare Department, 
Government Secretariat, Thiruvananthapruam, 
PIN-695 001.

2. The Secretary, Health and Family Welfare 
Department, Government Secretariat, 
Thiruvananthapruam-695 001.

3. The District Level Authorization Committee for 
Transplantaion of Human Organs, Thrissur, 
Thrissur Medicalcollege Hospital, Post Thrissur-
680 020, Represented by its Chairman.

4. Local Approval Committee of Organ 
Transplantation, Westfort Hi-Tec Hospital, 
Thrissur, PIN-680 002, Represented by its 
Chairman.

5. Press Council of India, Soochna Bhavan, 8-C.G.O. 
Coplex, Ladhi Road, New Delhi-110 003, 
Represented by its Secretary.

Addl. 6. The Nodal Officer, Knos, Deceased Donor 
Multi Organ Transplantation Programme, 
Government of Kerala.

Additional 6th Respondent is Impleaded as Per 
Order Dated 08.11.2017 .…. Respondent(s)
R1 to R4 & R6 by Senior Government Pleader Smt. K.R. Deepa.
W.P. (C). Nos. 33801 of 2017-A, 34533 of 2017-N, 34764 of 2017-
U, 34995 of 2017-Y, 35057 of 2017-F, 35239 of 2017-D, 35505 of 

2017-K, 35544 of 2017-P, 35561 of 2017-U, 35747 of 2017-P, 
36077 of 2017-H, 36080 of 2017-H, 36087 of 2017-I, 36120 of 

2017-M, 36236 of 2017-D & 36409 of 2017-A
Decided on November 24, 2017
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The Judgment of the Court was delivered by
K. VINOD CHANDRAN, J.:— In conflict is the law; when the petitioners 

attempt to bring into confluence the profoundest of all human 
emotions:“sacrifice” and the urge innate in every living being; to live 
on. The petitioners in these 16 writ petitions are all persons who are 
disabled with renal complaints and need, according to their doctors, 
kidney transplantation. The writ petitions seek permission to make 
publications in print media, seeking a kidney from willing altruistic 
donors from the public. This Court has been permitting such 
publications by orders looking into the provisions of the Transplantation 
of Human Organs and Tissues Act, 1994 [for brevity “the Act”]; finding 
that such publication is not prohibited by law so long as it does not 
invite ‘supply for payment’ or ‘offers such supply’ or ‘indicate 
willingness to initiate or negotiate any arrangement’; looking at Section 
19(1)(f).

2. I was cautioned by the submission, of a learned Government 
Pleader in one of such cases; relating to transplant of organs, that 
though the publications may not have an indication explicitly; it could 
lead to a payment or arrangement; which by law has been prohibited 
by the Act. There are no safeguards to prohibit commercial dealings in 
human organs and tissues once the publication has been permitted; 
was the compelling argument. Looking into the orders passed, this 
Court finds that there is no declaration of law and if there had been, 
there was no requirement for the subsequent, frequent petitions.

3. On being so cautioned, this Court had proposed a hearing on the 
aspect, and had also impleaded the Nodal Officer, Kerala Network for 
Organ Sharing (KNOS), which is in charge of the Deceased Donor Multi 
Organ Transplantation Programme, Government of Kerala. This Court 
also had interaction with the State Nodal Officer of the KNOS and 
Deputy District Medical Officer, Ernakulam; the District Nodal Officer. A 
statement has also been placed on record by the Nodal Officer KNOS.

4. While so in the last one week, there are 17 writ petitions filed, 
which were posted together and heard on 15.11.2017. Quite tragically, 
one of the petitioners died in the meanwhile and that writ petition was 
dismissed as infructuous. Expediency, either way, is the need of the 
hour and hence the learned Counsel for the petitioners and the learned 
Government Pleader were heard.

5. The learned Counsel were unanimous in their submission that 
there is no prohibition in the Act from making publication. Section 19 
was specifically referred to and it was pointed out that only publications 
inviting donors for consideration is prohibited by legislation. Even the 
Legislature recognized the fact that there will be willing donors in the 
society who would sacrifice their organ; willingly to sustain another 
person's life. The petitioners herein beseech such donation on altruistic 
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motives alone; which is a special reason as spoken of in the Act. They 
do not propose any consideration to be paid or any arrangement to be 
made, for such transplant. They pin their last hopes on altruistic 
persons who would willingly so sacrifice their organs to sustain the life 
of another. The publications only seek a response from the innate 
goodness of human beings; which this Court cannot ignore nor can the 
law makers.

6. It is submitted that there is a prevalence of renal complaints; 
especially with the changing life style. The deceased donor transplant 
scheme formulated by the State is unable to meet the demands of the 
rising number of patients; who are the expectant recipients. It is also 
submitted that a transplantation from a living donor is more advisable 
than one from a cadaver. The donors also have a support system in the 
form of societies and associations formed to help and assist them and it 
is a proved fact that a live donor still has a life expectancy of 15-20 
years. A centralized system of organ transplant from living persons, as 
proposed by this Court at the time of hearing, with anonymity of the 
donor and recipient being the standard, is unworkable insofar as there 
could be totally unrelated persons who would come forward for a 
donation to a particular (directed) individual for reasons other than 
genetic or legal relationships. There should be more education of the 
masses as to organ transplantation and the benefits derived therefrom 
as has been done in the case of blood donations. There is no prohibition 
as such from making publications and the media refuse; more for fear 
of prosecution, especially in the context of a Circular issued by the 
Government. The Circular, which goes against the provisions of the Act 
cannot be sustained, argue petitioners.

7. The statement filed by the KNOS asserts that there can be no 
permission granted for publication since it would definitely lead to 
commercial arrangements. The gullible and the poor; who are a 
majority, could be easily tempted and if agreeing to a transplant on an 
arrangement, would have absolutely no remedy to realize whatever the 
arrangement be, since commercial dealings in human organs are 
prohibited by law. It is stated that dialysis is an effective alternate 
treatment and a patient could survive for many years on regular 
dialysis. The statistics of kidney transplant in the period 2011-2017 in 
the various hospitals show that unrelated transplant is on the increase. 
Due to this the deceased organ transplants have come down 
considerably; to 16, upto October of 2017, while it was 72 in 2016. Yet 
again while 605 patients in the waiting list of deceased organ 
transplantation died; in the period 2011-2017 the unrelated kidney 
donation was 1692. The statistics are alarming and disturbing in so far 
as an additional 1692 persons; the living donors, are put at risk 
medically. The public notices hence are not desirable and would go 
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against the spirit of the enactment prohibiting commercial dealings in 
organs and it would only aid exploitation of the poor and gullible; who 
would also be rendered physiologically impaired.

8. Addressing the contention that the media houses do not accept 
any requests for publications for reason of a Circular issued by the 
Government and for fear of penal action; the learned Government 
Pleader produced the Circular which reads as under:

“Text in vernacular.”
9. This Court finds the Circular to be in tandem with the legislation. 

One often sees financial help being sought for, by patients living in 
impecunious circumstances through proper press releases. There 
cannot be any commercial transactions inferred, for reason of the very 
financial state of the patient. The media presumably, are resisting for 
fear of penal action or it could also be on ethical issues. If either be the 
case it would not be proper for this Court to direct publication. To 
prevent a penal action or to absolve a person from the consequences of 
a crime, it will not be proper for this Court to exercise the discretionary 
extra ordinary jurisdiction. Nor could it overstep the ethical concerns of 
a group or individual, especially when it is difficult for the person 
seeking invocation of such remedy, as in this case, to assert a right 
conferred on him to make a publication. There is no law permitting 
publication of advertisements with transplantation requests.

10. This Court has to pertinently notice that there is a rise in organ 
donation for purely altruistic motives. They willingly sacrifice their 
organs for the survival of another, but ideally it is not to a known 
person. These are called non-directed donations and is covered by the 
“special reasons”; though the term is not specifically defined, under S. 
9(3). Also under 9(3) is covered the directed donation which is to a 
known person, by reason of “affection or attachment”. I am not called 
upon to examine the motivation behind such donations; which 
definitely is not for material benefits. Approval for such a 
transplantation is also to be given by the Authorization Committee. The 
Transplantation of Human Organs Rules, 1998 (for short Rules) 
prescribe an elaborate procedure to ensure inter alia that there is no 
consideration passed. The issue dealt with here is of publications, 
inviting donors with altruistic motives to donate an organ to an 
identified individual.

11. The law specifically prohibits commercial dealings in human 
organs and that is how the Preamble of the Act speaks. Emphatically it 
is to be observed that it is not an enactment against exploitation. That 
is to say, however large or generous the compensation is, it is not to be 
permitted, since there can be no sale of organs. When the legislation 
intends to prohibit every commercial transaction, then the provisions 
are to be interpreted to serve that which is intended.
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12. It is pertinent that even in the case of deceased donors, for 
removal of organs for therapeutic purposes, the law intends a consent 
from the deceased, during his life time or his death bed, (S.3(1A) & 
(2)) which should not have been revoked before death. If there is no 
consent expressed, then, if the deceased had never objected, nor are 
any of his relatives objecting; only then could the removal be effected 
(S.3(3)). The authority to give consent on behalf of a deceased minor 
are the parents (S.3(7)). Even in the case of unclaimed bodies, if there 
is a possibility of anybody claiming the body, there is an interdiction on 
the authorized officer from permitting removal of organs (S.5). In the 
case of a living donor a transplant of an organ removed can only be 
done, if the recipient is a near relative (S. 9(1)). When the recipient is 
not a near relative, consent alone cannot be a ground since the 
Parliament prescribed that it can only be on an approval of the 
Authorization Committee constituted under the Act and Rules. The law 
makers were aware of the misuse that could be perpetrated on the 
mere consent of a living donor. The law hence does not permit 
transplant from a live donor on a mere consent or even an informed 
consent; on altruistic motives; it would have to be approved by the 
Authorized Committee.

13. This Court cannot ignore the plight of the petitioners nor can it 
shut its eye to an evil that could be perpetrated by providing a field to 
overstep the law. When permitting publications seeking altruistic 
donors, it cannot be ensured that; what the law prohibits will not be 
occasioned. Developments in aspects of human life bring within its 
wake, problems arising from misuse, abuse and flagrant violations of 
accepted civilized social ethics; especially in the field of medicine. 
Though a minority, there is a sizable human population who, are born 
with or by accident have, one or more of their faculties impaired. The 
developments in the medical field have done wonders for them. 
Coupled with their will to overcome their adversities, they have excelled 
in life and their chosen vocation; bettering their more fortunate fully 
rounded brethren. The possibility of extending life on another mans 
vitals; but has opened up new possibilities and equally deadly 
consequences.

14. It was argued that a live donor has life expectancy for 15 to 20 
years. Essentially the argument accepts that a healthy man's life is put 
at risk. It is to say that in the prime of youth or in middle age, the life 
expectancy is reduced and confined to a maximum of 15 to 20 years. 
However there is no material placed before me as to any reduced life 
expectancy nor the contrary. Suffice it to say, the argument is not 
worthy. Be that as it may, it cannot be ignored that the removal of an 
organ from a living person will also bring within its wake psychological 
problems. This together with the physiological, would have its impact in 
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the family and will slowly spread into the society. When it is for a 
commercial consideration, it is definitely actuated by life's immediate 
adversities; to tide over which, the donor consents to organ donation. 
This cannot be termed to be a proper consent on free will nor is it one 
for affection or attachment as spoken of in S. 9(3). It is also not a 
‘special reason’ as understood from the general tenor of the Act. Even 
when considering removal of organs after death, if it comes to the 
knowledge of the Appropriate Authority that the deceased in his life 
time had objection to transplantation after death; then it cannot be 
done. This is the rigor brought in by law. In that context if publications 
are permitted without any explicit offer of consideration or an 
arrangement; can it be prevented, when the live donor contacts the 
expectant recipient directly, is the vexing question the answer to which 
is an emphatic ‘NO’. The enactment is a perfect example of social 
engineering and it is not for this Court to interfere with such a law on 
misplaced sympathies without looking at the consequences and the 
possible evil it could unleash.

15. Altruistic donations are on a higher plane and reaffirms the faith 
in humanity. There is an argument addressed on educating society as 
to the benefits behind organ transplantation. Yes, there has to be more 
awareness, mostly on deceased donation of organs; the benefits of 
which are overwhelming. There can be no equation to an act of blood 
donation, which permissible quantity, studies reveal, is replaced in four 
hours. The procedure for blood donation and transplantation of an organ 
has no similarity. While the risk in blood donation is negligible, the risk 
of an invasive surgery is much more in transplantation.

16. Can it be authoritatively stated, that out of the two, one kidney 
is a surplus? The renal parameters of a donor are assessed at the time 
of transplant and it does not take into account the medical 
complications that may arise in future due to the stress on the 
remaining organ. There is also an element of risk to the donor who is 
subjected to a surgical procedure and recovery therefrom. Quests in life 
are many and varied, for the haves, but for most; the have-nots, it is “a 
better tomorrow”. To loose hope in life and to sell ones own organ to 
achieve better living conditions is not a happy situation. Live organ 
transplantation for consideration, other than love, affection or a willing 
sacrifice, is abhorrent to the concept of a healthy, civilized society.

17. In the present batch there is one petitioner who had one 
transplantation and is now seeking another. The batch also disclose four 
petitioners in the age group of 20 to 30 and four between 30 to 40. The 
majority, eight, are above 45. Statistically the sample is 1% (16) of the 
live transplants that occurred in the 6 year period between 2011-2017, 
which is 1692. Definitely there is an increase in the demand for 
transplantation. Publications inviting live donors is prohibited under the 
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Act to prevent commercial transactions or arrangements. Even if there 
is no explicit offer of any benefits, before the issue reaches the 
Authorization Committee there could be an arrangement arrived at. 
There can be no publication to precipitate altruism, which has to come 
from within and cannot be directed, against a particular individual 
whom the donor has never come across in life. The prayer for 
permitting publications; for the reasons stated above, cannot be 
allowed.

18. Altruistic donations to maintain its purity, according to World 
Health Organization should be non-directed. The World Health 
Organization [for brevity “WHO”] has issued the Guiding Principles [for 
brevity “GP”] for Organ Donation, of which those relevant are extracted 
hereunder:—

GP 3
Donation from deceased persons should be developed to its 

maximum therapeutic potential, but adult living persons may donate 
organs as permitted by domestic regulations. In general living 
donors should be genetically, legally or emotionally related to their 
recipients.

Live donations are acceptable when the donor's informed and 
voluntary consent is obtained, when professional care of donors is 
ensured and follow-up is well organized, and when selection criteria 
for donors are scrupulously applied and monitored. Live donors 
should be informed of the probable risks, benefits and consequences 
of donation in a complete and understandable fashion; they should 
be legally competent and capable of weighing the information; and 
they should be acting willingly, free of any undue influence or 
coercion.

GP 5
Cells, tissues and organs should only be donated freely, without 

any monetary payment or other reward of monetary value. 
Purchasing, or offering to purchase, cells, tissues or organs for 
transplantation, or their sale by living persons or by the next of kin 
for deceased persons, should be banned.

The prohibition on sale or purchase of cells, tissues and organs 
does not preclude reimbursing reasonable and verifiable expenses 
incurred by the donor, including loss of income, or paying the costs 
of recovering, processing, preserving and supplying human cells, 
tissues or organs for transplantation.

GP 6
Promotion of altruistic donation of human cells, tissues or organs 

by means of advertisement or public appeal may be undertaken in 
accordance with domestic regulation.
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Advertising the need for or availability of cells, tissues or organs, 
with a view to offering or seeking payment to individuals for their 
cells, tissues or organs, or, to the next of kin, where the individual is 
deceased, should be prohibited. Brokering that involves payment to 
such individuals or to third parties should also be prohibited.

GP 9
The allocation of organs, cells and tissues should be guided by 

clinical criteria and ethical norms, not financial or other 
considerations. Allocation rules, defined by appropriately constituted 
committee, should be equitable, externally justified, and 
transparent.

GP 10
High-quality, safe and efficacious procedures are essential for 

donors and recipients alike. The long-term outcomes of cell, tissues 
and organ donation and transplantation should be assessed for the 
living donor as well as the recipient in order to document benefit and 
harm.

The level of safety, efficacy and quality of human cells, tissues 
and organs for transplantation, as health products of an exceptional 
nature, must be maintained and optimized on an ongoing basis. This 
requires implementation of quality systems including traceability and 
vigilance, with adverse events and reactions reported, both 
nationally and for exported human products.

GP 11
The organization and execution of donation and transplantation 

activities, as well as their clinical results, must be transparent and 
open to scrutiny, while ensuring that the personal anonymity and 
privacy of donors and recipients are always protected”.
19. These are the guiding principles which should regulate any live 

transplant. This Court is of the opinion that any publication permitted 
could lead to negotiations and merely because there is no explicit offer 
in the advertisements, it cannot be inferred that there would not be any 
passing of consideration or an arrangement negotiated. Truly altruistic 
motives will also not be directed against an individual and life of one is 
as precious of yet another.

20. The factors favouring donation to a particular individual is purely 
medical. The age of a potential recipient, his medical condition, the 
compatibility with the donor termed medically as ‘matching’, the family 
situation, and any other relevant factor. As far the donor, anonymity 
rules out the consent being on account of anything other than free will. 
This would have to be done by an impartial, qualified body of people. 
As to the deceased donations there is a body in existence, the KNOS, 
who decide on the recipient when an organ is made available in the 
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unfortunate circumstance of a life extinguished. The Government has 
formulated the procedure for Transplantation of Human Organs to carry 
out its Cadaver Organ Transplantation Programme by G.O.(M.S.) No. 
37/2012/H&FWD dated 04.02.2012. The G.O. provides for registration 
of intending recipients through the hospitals and a prioritization based 
on the condition of the patient. This shall be followed in the case of live 
donations also till the Government brings out separate procedures for 
living altruistic donations. The KNOS can be entrusted with this onerous 
responsibility also, for the present, in view of the prevalent requests for 
transplantation.

21. The petitioners can register themselves with the KNOS, through 
the hospitals indicating their blood type or whatever details are 
required for organ transplantation. The KNOS shall make periodic press 
releases seeking willingness for donation of organs on purely altruistic 
motives. Any application received shall be processed, initially with a 
psychological evaluation and then finding a suitable registered 
individual requiring donation. The identification of the recipient and the 
cross match for deciding compatibility shall be done with a team of 
Doctors as decided by the Nodal Officer and the expenses incurred shall 
be reimbursed by the intended recipient. The entire procedure shall be 
carried out ensuring anonymity of the donor and the expected recipient 
and eventually with approval from the Authorization Committee. 
Authorization Committees have been constituted by the State at the 
State and District level who shall deal with the individual cases referred 
to it. The Guidelines for Authorization Committees brought out by 
Notification No. 14931/S2/2009/H&FWD dated 19.11.2010 shall apply 
in these cases also. The State can bring out fresh procedure and 
guidelines, in consultation with the Advisory Committee as constituted 
under G.O.(M.S.) No. 37/2012/H&FWD dtd.04.02.2012. The Chief 
Secretary shall take expeditious steps to formulate a procedure and 
bring out guidelines for altruistic non-directed donations; with 
anonymity maintained of the donor and the recipient. The State 
Government shall also ensure that there is a regular follow up of the 
donor and the recipient, for statistical purposes and also to provide a 
support system for the donor. A fund could also be created to accept 
donations from the public or under Corporate Social Responsibility to 
provide a support system for those donors who are motivated only by 
altruism.

22. The writ petitions are disposed of, declining the permission 
sought to make publications; but with the alternate measure of 
registration with the KNOS as directed herein above. No order as to 
costs.

———
Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ 
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regulation/ circular/ notification is being circulated on the condition and understanding that the publisher would not be 
liable in any manner by reason of any mistake or omission or for any action taken or omitted to be taken or advice 
rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ notification. All 
disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The authenticity of 
this text must be verified from the original source.
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2022 SCC OnLine SC 189

In the Supreme Court of India
(BEFORE L. NAGESWARA RAO AND B.R. GAVAI, JJ.)

SMW (C) No(s). 6/2021
In Re Children in Street Situations

([Only W.P. (Crl.) No. 274 of 2020 is Listed Under this Item])
With

W.P.(Crl.) No. 274/2020 (PIL-W)
(IA No. 139277/2021 - Exemption From Filing Affidavit
IA No. 10286/2021 - Exemption From Filing Affidavit
IA No. 8311/2021 - Exemption From Filing Affidavit

IA No. 97311/2020 - Grant of Interim Relief)
SMW (C) No(s). 6/2021, W.P. (Crl.) No. 274 of 2020, W.P.(Crl.) No. 274/2020 

(PIL-W), IA No. 139277/2021, IA No. 10286/2021, IA No. 8311/2021 and IA No. 
97311/2020 

Decided on February 1, 2022

Criminal Law — Practice and Procedure — Evidence — Human Trafficking — Child 
victims/witness — Testimony via Video Conferencing 

ORDER
W.P.(Crl.) No. 274/2020

1. This Writ Petition has been filed for the following reliefs:— 
“(a) Issue a writ of mandamus or a writ/direction of a similar nature directing 

that during the COVID-19 pandemic, the recording of evidence of child 
victims/witnesses of human trafficking across Districts/States/Countries, including 
statements under Section 164 of the Cr.P.C., be ordinarily undertaken via video-
conferencing from a government facility within the local jurisdiction of the residence 
of such children;

(b) Issue a writ of mandamus or a writ/direction of a similar nature directing that 
the recording of statements/evidence of child witnesses/victims of trafficking across 
Districts/States/Countries via video-conferencing, even after the COVID-19 
pandemic abates, either take place via a Commission or in the Court complex/CWC 
nearest to the child's place of residence;

(c) Issue a writ of mandamus or a writ/direction of a similar nature directing the 
Respondents to ensure adequate infrastructure coverage in district courts across the 
country for the creation of a robust video-conferencing mechanism;

(d) Issue a writ of mandamus or a writ/direction of a similar nature directing the 
Respondent No. 3 (the National Commission for the Protection of Child Rights) to 
formulate guidelines for the recording of the testimonies and Section 164, Cr.P.C. 
statements of such child witnesses/victims via video-conferencing during and after 
the COVID-19 pandemic, in view of the principle of “the best interests of the 
child”.”
2. Mr. Gaurav Agarwal, learned Amicus Curiae, proposed a pilot project, after 

having detailed discussions with the counsel appearing for the Petitioners. For the 
purpose of the pilot project, the learned Amicus Curiae selected four cases. Out of 
these, trial had commenced in two cases with respect to which, it was requested that 
directions be given for examination of witnesses by video conferencing. SC No. 151 of 
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2019 (State v. Rahmatulla) arises out of FIR No. 612 of 2018 dated 05.12.2018, 
registered under Sections 75/79 of the Juvenile Justice (Care and Protection of 
Children) Act, 2015 (“JJ Act”), Sections 3/3A/14 of the Child and Adolescent Labour 
(Prohibition and Regulation) Act, 1986 (“CLA”), Sections 16/17/18 of the Bonded 
Labour System (Abolition) Act, 1976 (“BLA”) and Sections 370/374 of the Penal Code, 
1860 (“IPC”). The brief facts of the said case are that on 05.12.2018, 11 children 
engaged in stitching work of suit/coat covers were rescued by a surprise rescue 
operation from premises in Kirawal Nagar, North East Delhi, PS Khajuri Khas. The 
rescued children were sent to their native places, i.e., Sitamarhi and East Champaran 
Districts of Bihar. The case was pending in the court of Additional District Judge, 
Karkadooma, New Delhi. The second case bearing Case No. 52 of 2019 (State v. Mohd. 
Sherjahan) relates to FIR No. 20 of 2019 registered in Jaipur under Sections 370
(5)/344/374 of the IPC, Sections 3/14 of the CLA and Sections 75/79 of the JJ Act. 
The Anti-Human Trafficking Unit rescued four children on 08.01.2019, who were forced 
to make bangles in a confined room at Jaipur. They were not permitted to move 
outside, not given sufficient food and forced to work under threat. The rescued 
children were sent to their homes at Patna and Gaya in Bihar. The trial in the said case 
was due to be conducted in POCSO Court-2, Jaipur. 

3. The learned Amicus Curiae submitted that the pilot project which would be in 
three stages, with the first stage focusing on assessment of state of infrastructure at 
the Court Point and the Remote Point. The Court Point is in the cities or places where 
the trial has to take place and the Remote Point is the district/Taluk court complex or 
the office of the District Legal Services Authority near the place of residence of the 
victims/witnesses. Availability of necessary equipment for video conferencing, along 
with other facilities integral to the process, was to be ascertained in the first stage. 
The second stage involved the Judge at the Court Point fixing a date for examination of 
the witnesses and thereafter, issuing summons to the witnesses. The suggestion made 
by the learned Amicus Curiae is that through the summons, the witnesses be 
intimated about (i) the address of the Remote Point and date and time of hearing; (ii) 
name, contact details and a brief explanation of the role of the Remote Point 
Coordinator (“RPC”); and (iii) the requirement to carry a proof of identification. The 
third stage pertained to the actual examination of the child witnesses at the Remote 
Point and the procedures to be followed to ensure that the witnesses are examined in 
camera and without any influence. 

4. After being satisfied with the trial run of examination of child witnesses at 
remote points, the learned Amicus Curiae in consultation with Ms. Anitha Shenoy, 
learned Senior Counsel appearing for the Petitioners, submitted a draft Standard 
Operating Procedure (“SOP”), with five stages, on 12.04.2021. By order dated 
26.10.2021, this Court directed the draft SOP to be served on all the State 
Governments/Union Territories as well as the High Courts for their comments. After 
receiving responses from the High Courts, the learned Amicus Curiae submitted a note 
with a modified draft SOP for recording evidence of children through video 
conferencing. The draft SOP as suggested by the learned Amicus Curiae is as under: 

“1. It is suggested that testimony of children, who are victims of inter-state/inter
-district child trafficking, is recorded through video conferencing either at the video 
conferencing room of the court complex in the district or vulnerable witness room in 
the court complex of the district or the office of DLSA in the district where the child 
is residing.

2. To facilitate the above, it is prayed that the Ld. District Judges of all districts 
may ascertain the availability of video conferencing facility in the district/Taluk 
court complex or DLSA office and communicate the same to the jurisdictional High 
Court. The High Court may be requested to place the said information on its website 
on or before 30.04.2022. Further, it is prayed that efforts should be made to ensure 
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that such video-conferencing infrastructure/facility is created in every district, 
especially in those states where the incidence of child trafficking cases is high. 

3. The Secretary, DLSA of the district can be requested to be the Remote Point 
Coordinator (RPC) for recording of the testimony of child witnesses. However, if the 
Chairman of the DLSA considers necessary or desirable, he/she may appoint a 
Retired judicial Officer as a Remote Point Coordinator. It is prayed that the Hon'ble 
High Courts may place the aforesaid information i.e. the names and contact details 
of the RPC of each district on the website alongwith the information in para 2 
above. 

4. When an offence of inter-state/inter-district child trafficking is taken up for 
trial by a Court, and if the Court point and the remote point have video 
conferencing facilities, the Trial Court should ordinarily give preference to 
examination of the child witness through video conferencing. 

5. The authorized officer at the Court Point may get in touch with the RPC at the 
Remote Point and work out all modalities for recording of the child witness 
statement through video conferencing. 

6. If video conferencing is feasible, a date and time be fixed by the trial court for 
examination of the witness(es). Summons may be issued to the child witness(es) to 
present himself/herself for evidence before the RPC. The summons may be served 
in addition through the local process server of the remote point. The witness would 
be required to come with identification documents. The summons would also have 
the name and contact details of the RPC at the Remote Point and would also 
mention that the witness can take help of legal aid or other assistance through the 
Secretary, District Legal Service Authority, if required. 

7. The child witness shall be entitled to the presence of a support person as 
defined in the Protection of Children from Sexual Offences Rules, 2020 or any other 
applicable laws/guidelines or as allowed by the Trial Court. Further, best practices 
that are required to be followed in recording the evidence of child witnesses should 
continue to be followed even during the recording of the testimony through video 
conferencing. These include, ensuring that the child witness is provided diet money 
on the basis of the distance travelled by him or her to reach the remote point, the 
presence of a police officer at the remote point to ensure that the chid witness does 
not come in contact with the accused (if out on bail) or any relative of the accused, 
and any other best practice required by the law/relevant guidelines/being followed 
by the States. 

8. Copy of documents, if any, required to be marked or shown to the witness 
may be transmitted by the Court electronically to the RPC. The RPC at the Remote 
Point would assist in examination of the witness and ensure that no tutoring takes 
place and no unauthorized person or recording device is present in the room. 

9. The RPC may take all measures possible and shall seek the assistance of the 
support person to ensure that the child witness is comfortable. Questions posed by 
the Public Prosecutor/Defense Counsel may be put to the Ld. Trial Judge, who in 
turn will put them to the witness and the Trial Court would record the testimony of 
the witness. The RPC may help with translation or take the assistance of a 
translator/special educator if required or render any other assistance which the 
Learned Trial Court may require. 

10. On completion of recording of evidence, the deposition will be sent by the 
Trial Court on email to the RPC at the Remote Point who shall take a print-out and 
read the same out to the witness. After ascertaining the deposition is correct and 
verified as under law including the affixation of the child's thumb 
impression/signature, the RPC may certify the same and send the deposition back, 
in a secure manner, to the Trial Court by Speed Post and by electronic means as 
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permitted by law. An original may also be kept by RPC in case the Speed Post is 
misplaced for some reason. 

11. Whenever a Trial Court proposes to record the testimony of a child witness, 
who is residing in another State, an intimation of the same should also be given to 
the Registrar of the High Court of the Court point. The Ld. Registrar may intimate 
the same to the Ld. Registrar of the High Court of the Remote Point with a request 
to render all assistance possible for recording of the testimony of the child. 

12. This Standard Operating Procedure is only a broad guideline. The method and 
manner of recording of testimony be dependent upon the video conferencing rules 
framed by the respective High Courts, which would be kept in mind while recording 
the testimony of the child witness. It should be kept in mind that the recording of 
the testimony should be done expeditiously, without undue delay. 

1 It can also be done at Taluk level as in some cases, video conferencing room 
can be available in a court complex at Taluk level or Sub Divisional level.” 
5. Article 24 of the Constitution of India prohibits employment of a child below the 

age of 14 years in any factory or mine. Article 39(f) of the Constitution obligates the 
State to provide opportunities and facilities for children to develop in a healthy manner 
and in conditions of freedom and dignity and to ensure that childhood and youth are 
protected against exploitation and against moral and material abandonment. The 
United Nations Convention on the Rights of Child stresses the need for protection of 
children from violence and exploitation. The CLA was introduced with the intention to 
ban the employment of children, i.e., those who have not completed their fourteenth 
year, in specified occupations and processes and to lay down enhanced penalties for 
employment of children in violation of the provisions of the said Act. Section 3 thereof, 
as amended with effect from 01.09.2016, imposes a bar on employment of a child in 
any occupation or process, except where children help their families or family 
enterprises or work as artists in the audio-visual entertainment industry and where 
such work does not affect their school education. The Government of India, by a 
resolution dated 26.04.2013, adopted the National Policy for Children, 2013 (“2013 
Policy”). The 2013 Policy was made to guide and inform all laws, policies, plans and 
programmes affecting children. According to the 2013 Policy, the best interest of the 
children is a primary concern in all decisions and actions affecting the child, whether 
taken by legislative bodies, courts of law, administrative authorities, public, private, 
social, religious or cultural institutions. Further, the State committed to ensure that all 
out-of-school children such as child labourers, migrant children, trafficked children, 
children of migrant labour, street children, child victims of alcohol and substance 
abuse, children in areas in civil unrest, orphans, children with disability (mental and 
physical), children with chronic ailments, married children, children of manual 
scavengers, children of sex workers, children of prisoners, etc. are tracked, rescued, 
rehabilitated and have access to their right to education. 

6. Taking note of employment of children in fire-cracker factories of Sivakasi, 
Tamilnadu, this Court in M.C. Mehta v. State of Tamil Nadu  issued the following 
directions to the State Governments: 

“33. To give shape to the aforesaid directions, we require the States concerned 
to do the following:

(1) A survey would be made of the aforesaid type of child labour which would be 
completed within six months from today.

(2) To start with, work could be taken up regarding those employments which 
have been mentioned in Article 24, which may be regarded as core sector, to 
determine which hazardous aspect of the employment would be taken as 
criterion. The most hazardous employment may rank first in priority, to be 
followed by comparatively less hazardous and so on. It may be mentioned 
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here that the National Child Labour Policy as announced by the Government of 
India has already identified some industries for priority action and the 
industries identified are as below:
The match industry in Sivakasi, Tamil Nadu.
The diamond polishing industry in Surat, Gujarat.
The precious stone polishing industry in Jaipur, Rajasthan.
The glass industry in Firozabad, Uttar Pradesh.
The brass-ware industry in Moradabad, Uttar Pradesh.
The handmade carpet industry in Mirzapur-Bhadohi, Uttar Pradesh.
The lock-making industry in Aligarh, Uttar Pradesh.
The slate industry in Markapur, Andhra Pradesh.
The slate industry in Mandsaur, Madhya Pradesh.

(3) The employment to be given as per our direction could be dovetailed to other 
assured employment. On this being done, it is apparent that our direction 
would not require generation of much additional employment.

(4) The employment so given could as well be the industry where the child is 
employed, a public undertaking and would be manual in nature inasmuch as 
the child in question must be engaged in doing manual work. The undertaking 
chosen for employment shall be one which is nearest to the place of residence 
of the family.

(5) In those cases where alternative employment would not be made available as 
aforesaid, the parent/guardian of the child concerned would be paid the 
income which would be earned on the corpus, which would be a sum of Rs. 
25,000 for each child, every month. The employment given or payment made 
would cease to be operative if the child would not be sent by the 
parent/guardian for education.

(6) On discontinuation of the employment of the child, his education would be 
assured in suitable institution with a view to make him a better citizen. It may 
be pointed out that Article 45 mandates compulsory education for all children 
until they complete the age of 14 years; it is also required to be free. It would 
be the duty of the Inspectors to see that this call of the Constitution is carried 
out.

(7) A district could be the unit of collection so that the executive head of the 
district keeps a watchful eye on the work of the Inspectors. Further, in view of 
the magnitude of the task, a separate cell in the Labour Department of the 
appropriate Government would be created. Monitoring of the scheme would 
also be necessary and the Secretary of the Department could perhaps do this 
work. Overall monitoring by the Ministry of Labour, Government of India, 
would be beneficial and worthwhile.

(8) The Secretary to the Ministry of Labour, Government of India would apprise 
this Court within one year from today about the compliance of aforesaid 
directions. If the petitioner would need any further or other order in the light 
of the compliance report, it would be open to him to do so.

(9) We should also like to observe that on the directions given being carried out, 
penal provision contained in the aforenoted 1986 Act would be used where 
employment of child labour, prohibited by the Act, would be found.

(10) Insofar as the non-hazardous jobs are concerned, the Inspector shall have 
to see that the working hours of the child are not more than four to six hours a 
day and it receives education at least for two hours each day. It would also be 
seen that the entire cost of education is borne by the employer.”

7. The International Labour Organization proposed 2021 as the International Year 
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for the elimination of Child Labour. The International Year was adopted by the UN 
General Assembly. All the member states were asked to take effective measures to 
eradicate forced labour and human trafficking. The number of children labourers has 
risen in the last four years globally. According to data released by agencies the 
problem of Child Labour in India is persisting inspite of the best efforts of the 
Government. Covid-19 had a devastating effect on children from the lower strata of 
society who have been suffering due to the loss of employment of their parents & 
closure of schools which has forced them into labour for survival. We have highlighted 
the problem for the purpose of reiterating the importance of protection of children and 
rescuing and rehabilitating them. 

8. At present, we are concerned with obviating difficulties to victims of trafficking 
with respect to travelling long distances for the purpose of giving evidence in trial 
courts. Though, the public-spirited Petitioners were concerned with the safety of the 
trafficked children being forced to travel long distances for giving evidence during the 
COVID-19 pandemic, we are of the opinion that the suggestions made by the learned 
Amicus Curiae, in consultation with Ms. Shenoy, relating to the SOP should be put in 
practice as a regular feature. The said procedure need not be restricted only to the 
period affected by the COVID-19 pandemic. The permissibility of recording evidence 
through video conferencing has been considered by this Court in State of Maharashtra 
v. Dr. Praful B. Desai , Sakshi v. Union of India  as well as Eera v. State (NCT of Delhi)
. In Sampurna Behura v. Union of India , this Court encouraged the use of 

technologies in court proceedings by stating as under: 
“77. The use of technology, both by the JJBs as well as by the CWCs is extremely 

important and we are disheartened to note from the affidavits and submissions 
made by MWCD that there is an acute shortage of computers and peripherals with 
the JJBs and CWCs. Technology is important not only for the effective functioning of 
the JJBs and CWCs, but also to deal with issues that would arise from time to time 
concerning the tracing and tracking of missing children, the rescue of children 
working in hazardous industries, trafficked children, children who leave the Child 
Care Institutions, victims of child sexual abuse and follow-up action, among several 
other requirements. It is well known that our country is a technological powerhouse 
and if we are unable to take advantage of the resources available with us and fully 
utilise the benefits of technology through computers and the internet for the benefit 
of children, our status as a technological powerhouse would be in jeopardy and 
would remain only on paper. Data, particularly of the magnitude of the kind that we 
are concerned with, can be easily collected through the use of computers and the 
internet. This would be of great assistance in planning and management of 
resources and MWCD and others concerned with child rights must take full 
advantage of this.

78. That apart, there can be no doubt that the use of computers and peripherals 
would make an immense contribution to the administrative functioning of the JJBs 
and CWCs. Both the Government of India and the State Governments need to look 
into this and provide necessary software and hardware to the JJBs and the CWCs for 
obvious reasons. We were informed by the learned counsel that the police 
authorities in Telangana and Andhra Pradesh in consultation with the Juvenile 
Justice Committee of the High Court have made considerable use of information and 
communication technology and we are of the view that innovative steps must be 
encouraged. Similarly, the use of videoconferencing could also be considered in 
appropriate cases where some inconvenience to the juvenile in conflict with law 
necessitates the use of videoconferencing facilities.”
9. We have carefully examined the draft SOP which contains minute details about 

steps to be taken for recording the testimony of child witnesses at Remote Points. 
Responses have been filed by the High Courts. There is no objection taken by any High 
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Court to the SOP being put in practice immediately. We direct that the SOP, as has 
been reproduced above, shall be followed in all criminal trials where child witnesses, 
not residing near Court Points, are examined and not physically in the courts where 
the trial is conducted. We direct the RPCs to ensure that child-friendly practices are 
adopted during the examination of the witnesses. 

10. A direction was sought by the learned Amicus Curiae regarding the source of 
payment of honorarium to the RPCs. We are informed by the learned Amicus Curiae 
that a daily honorarium of Rs. 1500/- was paid to the RPCs who were appointed as 
such during the pilot project. For the present, we are of the opinion that the RPCs shall 
be paid Rs. 1500/- per day as honorarium. We are in agreement with Ms. Shenoy that 
Section 312 of Code of Criminal Procedure empowers the Criminal Court to direct the 
Government to pay the expenses of the witnesses attending any inquiry, trial or other 
proceedings. 

11. We requested learned Amicus Curiae who also appeared on behalf of NALSA, to 
get instructions regarding the willingness of NALSA to bear the expenditure relating to 
the payment to be made to the Remote Point Coordinator. Learned Amicus Curiae on 
instructions from NALSA suggested the following: 

(1) NALSA would pay Rs. 1,500/- per day to the Remote Point Coordinator (RPC) 
whenever the RPC is required for the purposes of examination of the child 
witness(es) through video conferencing. 

(2) NALSA would provide legal assistance to the child on the days when he/she 
comes from his/her examination, if the child is otherwise not represented by a 
counsel. 

12. We appreciate the stand taken by NALSA to strengthen the video conferencing 
facilities in DLSA offices in the States of Uttar Pradesh, Bihar, West Bengal, Odisha and 
Assam, to begin with to ensure that in case video conferencing facility in the court 
complex is not available, video conferencing facility in DLSA office can be utilized for 
recording of the evidence of the child witness. 

13. NALSA has also come forward to place the details regarding the availability of 
video conferencing facility for recording of statement of child witnesses in the offices of 
DLSA and court complex and the name and contact number of the RPC on its website 
and the website of State Legal Services Authority (SLSA) by 30.04.2022. 

14. The concerned judicial officer at the Remote Point and the trial Court shall 
ensure that the recording of evidence shall be in camera wherever necessary. 

15. List this matter on 2  May, 2022 at the end of the Board. 
———
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2022 SCC OnLine SC 360

In the Supreme Court of India
(BEFORE UDAY U. LALIT, S. RAVINDRA BHAT AND P.S. NARASIMHA, JJ.)

Sartaj Khan … Appellant;
Versus

State of Uttarakhand … Respondent.
Criminal Appeal No. 852 of 2018

Decided on March 24, 2022
The Judgment of the Court was delivered by

UDAY U. LALIT, J.:— This appeal under Section 379 of the Criminal Procedure Code, 
1973 read with Section 2 of the Supreme Court (Enlargement of Criminal Appellate 
Jurisdiction) Act, 1970 is directed against the judgment and order dated 07.12.2017 
passed by the High Court of Uttarakhand at Nainital in Government Appeal No. 139 of 
2016. 

2. The case of the prosecution as set out in the judgment under appeal was as 
under: 

“2. The case of the prosecution, in a nutshell, is that at 11 : 00 AM, S.I. Manju 
Pandey, In-charge Human Trafficking Unit Shadra Bairaj, Banbasa along with other 
police officials reached at Sharda Bairaj near Indo-Nepal border towards eastern 
side to check the illicit human trafficking. One volunteer namely Meera Sauda was 
also with them. They were checking the people coming from Nepal border. At about 
13 : 30 hours, a secret information was received that an Indian boy was trying to 
import a minor girl of Nepal origin for the purpose of exploitation. The information 
was acted upon and one girl was noticed near a cart selling snacks towards the 
eastern side of Sharda Barrage. The name of the girl was ascertained. She disclosed 
her name “X X X”  R/o Village Koteshwar, District Kathmandu, Nepal, aged about 
15 years. The investigation was carried out by maintaining all decency through 
Meera Sauda, who was well conversant with Hindi and Nepali languages. She 
disclosed to the police party that on 10.04.2015, she came all alone to see her 
uncle namely Arjun Sharma, who was a teacher in Lamki (Nepal). On 11.04.2015 at 
about 10 : 00 AM, she was having ice-cream from a cart at Atariya Bus stand. A boy 
came and stood by her side. He also started having the ice-cream. He tried to 
entice her. He allured her that he would take her to Banbasa in India where she can 
do shopping. They would stay in a hotel at Banbasa and in the morning, he would 
send her back to Atariya, Nepal. She trusted him. The boy brought her from Atariya, 
Nepal to Mahendra Nagar. He started pressing her breast in the bus. She told him 
not to do so. Thereafter, at Mahendra Nagar, he made her to sit on a horse cart, 
which was going towards India. They reached Banbasa bridge at about 13 : 45 
hours. The gate was closed. Many horse carts and vehicles were parked. There was 
lot of rush. The boy got down from the horse cart and told her that there was police 
checking. He tutored her to tell the police that she was going to Banbasa for 
shopping. He started walking ahead. He told her that he would see her after some 
distance. Thereafter, they searched the boy. They reached near canal gate. The boy 
was standing near the tree facing towards bridge. “X X X” recognized the boy and 
told that he was the same boy, who has enticed her to come from Nepal. The boy 
was arrested. He disclosed his name Sartaj Khan, S/o Sardar Khan, R/o Mohalla 
Bhure Khan, P.S. Khakhra, District Pilibhit, Uttar Pradesh. He was aged 30 years. He 
admitted his guilt. The respondent and girl were brought to the office for 
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counseling. Other police officials also reached the spot. It was, primafacie, found 
that the boy had brought the girl to India for exploitation. The personal search of 
the respondent was carried out. One pocket diary, one packet of condom, two man 
force tablets, Indian and Nepal currency and two mobile phones were found from 
his possession. The seizure memo was prepared. One copy of the same was handed 
over to the respondent. PW2 “X X X” was medically examined by PW4 Dr. Vinod 
Kumar Joshi. 

3. The FIR was registered. The investigation was carried out and the challan was 
put up after completing all the codal formalities. 

4. The prosecution has examined as many as six witnesses in its support.
5. Thereafter, the statement of respondent was recorded under Section 313 of 

Cr.P.C. He denied the case of the prosecution. According to him, he was falsely 
implicated.” 
3. The appellant was tried in the Court of Special Sessions Judge, Champawat, in 

Special Sessions Trial No. 07 of 2015 for having committed the offence punishable 
under Sections 363, 366-B, 370(4), 506 of the Penal Code, 1860 (“IPC” for short) and 
Section 8 of the POCSO Act, 

4. In support of its case, the prosecution relied upon the testimony of PW1 Manju 
Pandey, who along with PW3 Meera Saud had initially interacted with the victim who 
was examined as PW2. The evidence of PW3 Meera Saud was as under: 

“That on 11.04.2015, I was present in my office. S.I. Manju Pandey, Constable 
Bhuvan Rana, Constable Laxman Chand, constable Ganesh Singh Bisht and 
constable Ravi Joshi and driver Heera Singh were also present. We all were carrying 
out checking. The gate for the entry to Nepal was closed. It was abouf 1 : 00 or 1½ 
pm. It was day time. We reached a little towards Nepal. Some person came to meet 
Manju Pandey and told that one girl is standing near the cart. We all went near to 
the said chaat stall. 

The chaat cart was in front towards of the custom office. I know Nepalese 
language. One girl about 14-15 years old was standing near the chaat cart. When I 
asked the name and address of the said girl in Nepalese language then she told her 
name is “X X X” and she is resident of Koteshwar, Kathmandu. And she told that on 
10.04.2015 she was coming to Lamki in a bus from Kathmandu (Nepal) to meet her 
uncle and when she reached Atariya she was standing and having ice-cream from a 
cart and then she met with a boy who asked her to come to Banbasa, and he would 
make her roaming and shopping and would send her back to Atariya. 

Thereafter we both boarded on a bus to Mahindra Nagar from there. Then we 
reached Mahindra Nagar. That boy fed me food in Mahindra Nagar. Thereafter we 
sat on a horse cart to India from Mahindra Nagar bus stand. When we reached 
towards Nepal in Banbasa then this boy asked me to stay there as the checking is 
going on ahead and he will meet me ahead. She told that she does not know the 
name of the boy. She can recognise after seeing him. 

Thereafter, we all along with the girl came towards the canal after crossing the 
bridge in Manju Pandey's vehicle. When we reached at canal gate then the said girl 
pointed towards a boy and said that this is the same boy who is standing with his 
face towards canal and brought me. Thereafter the said boy was encircled and 
apprehended by the policemen and was taken to the Manju Pandey's office. A 
counselling was conducted there. After some time, Circle Officer and the Project 
Director Mr. Janak Chand, and Secretary Bhuvan Chand Gadkoti from our office 
came there. The CO reached in one hour and the officers from our office reached in 
20-25 minutes. 

Thereafter, when people from our society in Nepalese and CO made inquiry with 
“X X X” then she told the same thing as mentioned above. And a document of joint 
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inquiry was prepared. We all put our signatures on it. It is marked as Exhibit Ka-1 
on the record. it is verified by me today. Thereafter the lady sub inspector prepared 
the memo of recovery of the prosecutrix and memo of arrest of the accused after 
arresting the accused. It was signed by the policemen and the people who were 
present at the time of the counselling. It is identified by me today. It is marked as 
exhibit Ka-2. The CO did not sign it. Manju Pandey had searched the accused. And 
she sealed the articles such as mobile etc. which was recovered from him. 

Thereafter we went to police station Banbasa along with the prosecutrix and. the 
accused with policemen. The sub inspector got the report registered and handed 
over the prosecutrix and the accused to the police station.” 
5. As regards the age of the victim, PW4 Dr. Vinod Kumar Joshi, who was one of the 

Members of the Board which had medically examined her, stated as under: 
“The prosecutrix was medically fit in my opinion. Thereafter, on the basis of the 

report with regard to the age of “X X X” received from CMO Udham Singh Nagar by 
SI Meenakshi Nautiyal, PS Loha Ghat which is document no. 5Ka/16 5Ka/18, report 
of Radiologist district hospital Udham Singh Nagar on X-Ray from is document no. 
5Ka/17 which is perused by CMO Udham Singh Nagar and the report of dental 
surgeon district hospital Udham Singh Nagar which is document no. 5Ka/19, one 
supplementary report with regard to the age of “X X X” was prepared by me which 
is document no. 5Ka/22. On which I found the age of “X X X” to be about 17 years 
old. On which, I identify my handwriting and signature and the signature of SI 
Meenakshi Nautiyal. It is marked as exhibit Ka-6.” 
6. The Trial Court having acquitted the appellant of the charges levelled against 

him, the State of Uttarakhand preferred the Government Appeal No. 139 of 2016 
challenging the acquittal. 

7. After considering the material on record and the rival submissions, the High 
Court found that the Trial Court had not considered the material evidence on record. 
Having analyzed the reasons which had weighed with the Trial Court, the High Court 
found that the decision of the Trial Court was perverse and the case of the prosecution 
deserved to be accepted. Allowing the appeal vide its judgment under appeal, the 
High Court set-aside the order of acquittal and convicted the appellant of the offences 
punishable under Sections 363, 366-B, 370(4) and 506 of the IPC, and under Section 
8 of the POCSO Act. He was awarded substantive sentence of 7 years imprisonment 
under the first, imprisonment for 10 years under the second, imprisonment for 10 
years under the third, and, imprisonment for one year under the fourth count of the 
offences punishable under the IPC. In respect of the offence punishable under Section 
8 of the POCSO Act, he was awarded imprisonment for three years. All the sentences 
were to run concurrently. 

8. Being aggrieved, the instant appeal has been preferred. 
9. We have heard Mr. Jitendra Mohan Sharma, learned Senior Advocate in support 

of the appeal, and, Mr. Jatinder Kumar Bhatia, learned Advocate for the State. 
10. Mr. Jitendra Mohan Sharma, learned Senior Advocate submits inter alia:
(a) The requirements under Section 188 of the Criminal Procedure Code, 1973 were 

not satisfied and no sanction in terms of said Section was placed on record; and 
that in the absence of such sanction, the appellant could not have been tried. 

(b) There was no allurement which was extended by the appellant and the victim 
had gone from Kathmandu to Atariya covering the distance of more than 650 
kms. on her own. 

(c) The age of the victim was definitely beyond 18 years of age and, as such, the 
offence would not come under Section 370(4) of the IPC. 

11. The submissions are countered by Mr. Jatinder Kumar Bhatia, learned counsel 
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for the State. He strongly submits that the view taken by the High Court does not call 
for any interference. 

12. Section 188 of the Code is to the following effect: 
“188. Offence committed outside India.—When an offence is committed 

outside India— 
(a) by a citizen of India, whether on the high seas or elsewhere; or
(b) by a person, not being such citizen, on any ship or aircraft registered in 

India,
he may be dealt with in respect of such offence as if it had been committed at 

any place within India at which he may be found: 
Provided that, notwithstanding anything in any of the preceding sections of this 

Chapter, no such offence shall be inquired into or tried in India except with the 
previous sanction of the Central Government.” 
13. In terms of Section 188, even if an offence is committed outside India, (a) by a 

citizen whether on the high seas or anywhere else or (b) by a non-citizen on a ship or 
aircraft registered in India, the offence can still be tried in India provided the 
conditions mentioned in said Section are satisfied. The Section gets attracted when 
the entirety of the offence is committed outside India; and the grant of sanction would 
enable such offence to be enquired into or tried in India. 

14. As the facts and circumstances of the case indicate, a part of the offence was 
definitely committed on the soil of this country and as such going by the normal 
principles the offence could be looked into and tried by Indian courts. Since the 
offence was not committed in its entirety, outside India, the matter would not come 
within the scope of Section 188 of the Code and there was no necessity of any 
sanction as mandated by the proviso to Section 188. We, therefore, reject the first 
submission advanced by Mr. Sharma. 

15. Coming to the second submission, it is true that the victim had traveled on her 
own from Kathmandu to Atariya. However, the evidence on record completely 
establishes that she was lured into coming to India. The offences alleged against the 
appellant were thus rightly invoked and fully substantiated. 

16. As regards the third submission, the evidence on record is absolutely clear that 
the age of the victim was below 18 years of age. The medical board had not only done 
the radiological tests but had also undertaken dental test on the basis of which her 
age was found to be below 18 years. 

17. In the circumstances, sub-section 4 of Section 370 IPC would definitely get 
attracted. Said Section 370(4) postulates minimum sentence of 10 years. Viewed 
thus, the sentences awarded to the appellant cannot be termed to be excessive on any 
count. 

18. We, therefore, see no reason to take a different view in the matter. Affirming 
the view taken by the High Court, we dismiss the appeal. 

19. The appellant shall serve out the sentence awarded to him. 
———

 Identity of the prosecutrix/victim is not being disclosed. 

Disclaimer: While every effort is made to avoid any mistake or omission, this casenote/ headnote/ judgment/ act/ rule/ regulation/ circular/ 
notification is being circulated on the condition and understanding that the publisher would not be liable in any manner by reason of any mistake 
or omission or for any action taken or omitted to be taken or advice rendered or accepted on the basis of this casenote/ headnote/ judgment/ act/ 
rule/ regulation/ circular/ notification. All disputes will be subject exclusively to jurisdiction of courts, tribunals and forums at Lucknow only. The 
authenticity of this text must be verified from the original source. 
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In the Supreme Court of India
(BEFORE VIKRAM NATH AND SANDEEP MEHTA, JJ.)

Victim ‘X’ … Appellant(s);
Versus

State of Bihar and Another … Respondent(s).
Criminal Appeal No(s). of 2025 (Arising out of SLP (Crl.) No (s). 

4335 of 2024)
Decided on July 21, 2025

Advocates who appeared in this case :
Dr. Vinod Kumar Tewari, AOR, Mr. Raunak Parekh, Adv., Mr. Pramod 

Tiwari, Adv., Mr. Vivek Tiwari, Adv., Ms. Priyanka Dubey, Adv., Mr. 
Jitesh Sharma, Adv., Mr. Jagadish Kumar Jha, Adv., For Petitioner(s)

Mr. Samir Ali Khan, AOR, Mr. Pranjal Sharma, Adv., Mr. Kashif Irshad 
Khan, Adv., Mr. Neeraj Kumar Gupta, AOR, For Respondent(s)
The Judgment of the Court was delivered by

SANDEEP MEHTA, J.:— Heard.
2. Leave granted.

3. This appeal by special leave emanates from the order dated 18th 
January, 2024, passed by the learned Single Judge of the High Court of 

Judicature at Patna1 whereby, the appeal preferred by respondent No. 2

-accused2 under Section 14(A)(2) of the Scheduled Castes and the 

Scheduled Tribes (Prevention of Atrocities) Act, 19893 was allowed and 
she was granted bail in connection with Mahila P.S. Case No. 17 of 
2022 registered for the offences punishable under Sections 341, 323, 

328, 376, 120-B read with Section 34 of the Penal Code, 18604 and 

Sections 3/4 of the Immoral Traffic (Prevention) Act, 19565 and 
Sections 3(1)(w)/3(2)(va) of the SC/ST Act. The appellant-victim 
herein is the informant in the said FIR.

4. The prosecution case as against respondent No. 2 is that she 
while being posted as the Superintendent of the Uttar Raksha Grih, 
Gaighat, Patna indulged in administering intoxicating medicines and 
injections to the appellant-victim and other female inmates of the 
protection home, who were later on subjected to sexual exploitation 
and mental torture. Grave allegations are attributed to the respondent-
accused that she used to send the ladies housed in the protection 
home, outside for the purpose of providing sexual favours to influential 
people. The FIR in the instant case came to be based on the 
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intervention of the High Court which took cognizance of a newspaper 
report narrating the ordeals faced by the females kept in the protection 
home. The investigation was also monitored by the High Court.

5. It may be noted that during the course of investigation, few more 
ladies in addition to the appellant herein made allegations of torture 
and sexual exploitation against respondent No. 2.

6. The application for bail filed by respondent No. 2 came to be 

rejected by the learned Exclusive Special Court (SC/ST Act), Patna6 

vide order dated 10th July, 2023. Respondent No. 2 preferred an appeal 
under Section 14(A)(2) of the SC/ST Act before the High Court, 
assailing the order passed by the Special Court.

7. In the meanwhile, chargesheet came to be filed against 
respondent No. 2 in the Special Court which took cognizance of the 
offences punishable under Sections 341, 342, 323, 328, 376, 120B, 
504, 506 of the IPC, Sections 3/4 of the IT Act and Section 3(1)(w)/3

(2)(va) of the SC/ST Act vide order dated 29th August, 2023.
8. It may be noted that in the appeal before the High Court, the 

appellant-victim was not impleaded as a party, and bail was granted to 
the accused (respondent No. 2) in clear violation of the mandate under 
Section 15A(3) of the SC/ST Act which makes hearing of the victim in 

any prayer for bail essential. The High Court, vide order dated 18th 
January, 2024, allowed the appeal filed by respondent No. 2 and 
granted her bail with the following reasoning:—

“7. Having heard learned counsel for the parties and taking into 
consideration that there is no specific allegation against the 
appellant, the Court is inclined to allow this appeal. Accordingly, the 
appeal is allowed and the impugned order dated 10.07.2023 is 
hereby set aside.”
9. The appellant-victim is before us through this appeal by special 

leave to assail the order passed by the High Court.
10. We have heard and considered the submissions advanced by 

learned counsel for the appellant-victim, learned counsel representing 
respondent No. 2-accused and the learned standing counsel 
representing the State of Bihar.

11. Learned counsel for the appellant-victim vehemently and 
fervently contended that the High Court granted bail to respondent No. 
2 by a cryptic order without assigning any reasons whatsoever and 
totally ignoring the critical fact that respondent No. 2 being the 
Superintendent of the women protection home was a person in 
authority, who misused her position to exploit the helpless female 
inmates of the institution and deliberately orchestrated their sexual 
exploitation by various influential persons. Numerous women inmates 

-----------------------------------------------------------------------------------------------------------------------------------------------------------
© 2025 EBC Publishing Pvt. Ltd., Lucknow.
SCC Online Web Edition: https://www.scconline.com
Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali
Page 2         Tuesday, November 18, 2025
SCC Online Web Edition, © 2025 EBC Publishing Pvt. Ltd.



have made grave allegations in their statements recorded under 
Section 164 of the Criminal Procedure Code, 1973, stating that they 
were sent out of the institution for providing sexual gratification to 
outsiders and those who resisted, were injected with intoxicants and 
under the influence thereof, they were subjected to sexual exploitation 
by different men.

12. It was further contended that unidentified men were allowed 
access into the protection home where they would take advantage of 
the helpless condition of the victims so as to gain sexual favours.

13. He further pointed out that pursuant to the release of 
respondent No. 2 on bail, she has been reinstated in service, and she is 
heading another protection home within the State of Bihar. As per the 
learned counsel, this approach of the State authorities in allowing 
respondent No. 2 to continue functioning as a person in-charge of the 
protection home, despite there being allegations of misuse of power to 
facilitate sexual exploitation of female inmates would imminently 
expose the inmates to a grave risk of being subjected to sexual 
exploitation. He submitted that it is apparent that the concerned 
authorities of the State Government are hands in glove with the 
accused and have no intention of punishing respondent No. 2 for her 
recalcitrant conduct. Rather she has been rewarded with a fresh tenure 
in an identical protection home where she had earlier committed the 
atrocities on the female inmates.

14. Learned counsel further submitted that in case, respondent No. 
2 is allowed to remain on bail, there is an imminent danger of her 
influencing the witnesses and frustrating the trial. He pointed out that 
as a matter of fact, numerous threats have already been given to the 
witnesses of this case and hence, the continuance of respondent No. 2 
on bail would be detrimental to a fair trial.

15. On these grounds and looking to the gravity and nature of 
allegations, learned counsel for the appellant implored the Court to 
exercise its extraordinary jurisdiction under Article 136 of the 
Constitution of India so as to cancel the bail granted to respondent No. 
2.

16. Learned standing counsel representing respondent No. 1-State 
of Bihar supported the submissions advanced by learned counsel for the 
appellant-victim. He contended that after thorough investigation, grave 
allegations of misuse of official position to exploit the helpless and 
destitute female inmates housed in the protection home have been 
substantiated. Respondent No. 2 being a person in authority shall 
definitely influence the fair trial of the case and there is imminent 
threat to the life and limb of the victim ladies, if respondent No. 2 is 
allowed to continue on bail during the pendency of the trial. However, 
on a pertinent query being posed, learned standing counsel was not in 
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a position to explain the conduct of the State authorities in reinstating 
respondent No. 2-accused and putting her in charge of another 
women's home in spite of the fact that she is facing a prosecution for 
abuse of powers and sexual exploitation while working in a similar 
institution.

17. Learned counsel representing respondent No. 2-accused 
strenuously tried to justify the impugned order. He urged that the High 
Court, while considering the bail application has taken note of the 
material available on record and rightly found that there are no specific 
allegations against respondent No. 2 in the prosecution evidence and 
thereafter, a reasoned order has been passed directing release of 
respondent No. 2 on bail. He urged that respondent No. 2 being a 

woman had languished in custody for almost 500 days, since 27th 
August, 2022 and this was the most vital factor which weighed with the 
High Court in favour of grant of bail. He urged that detailed discussion 
of evidence at the stage of deciding the bail application may prejudice 
the trial and hence, it would not be fair to say that the High Court has 
not adverted to the merits of the case.

18. He urged that respondent No. 2 being a woman is entitled to a 
special consideration for grant of bail and as such, this Court should be 
slow in interfering with the order passed by the High Court directing 
release of respondent No. 2 on bail.

19. We have given our thoughtful consideration to the submissions 
advanced at the bar and have gone through the impugned order and 
the material placed on record.

20. At the outset, we may like to note that the allegations attributed 
to respondent No. 2 shake the conscience of the Court. Respondent No. 
2 being posted as the Officer in-charge of the women's protection home 
was required to work as a protector of the inmates, but she turned 
rogue and indulged in sexual exploitation of the helpless and destitute 
women who had been placed in the said protection home which is an 
institution created to provide them safety and security.

21. Thus, it is clearly a case, wherein the person put in the role of a 
saviour has turned into a devil.

22. Not only are the allegations attributed to respondent No. 2-
accused are grave and reprehensible in nature, in addition thereto, the 
fact remains that releasing respondent No. 2 on bail is bound to have 
an adverse effect on trial because there would be an imminent 
possibility of the witnesses being threatened.

23. Recently, this Court in the case of Shabeen Ahmad v. The State 

of Uttar Pradesh7 while placing reliance upon the case of Ajwar v. 

Waseem8 cancelled the bail granted to the accused in a dowry death 
case observing as follows:
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“18…. A superficial application of bail parameters not only 
undermines the gravity of the offence itself but also risks weakening 
public faith in the judiciary's resolve to combat the menace of dowry 
deaths. It is this very perception of justice, both within and outside 
the courtroom, that courts must safeguard, lest we risk normalizing 
a crime that continues to claim numerous innocent lives. These 
observations regarding grant of bail in grievous crimes were 
thoroughly dealt with by this Court in Ajwar v. Waseem in the 
following paras:

“26. While considering as to whether bail ought to be granted 
in a matter involving a serious criminal offence, the Court must 
consider relevant factors like the nature of the accusations made 
against the accused, the manner in which the crime is alleged to 
have been committed, the gravity of the offence, the role 
attributed to the accused, the criminal antecedents of the 
accused, the probability of tampering of the witnesses and 
repeating the offence, if the accused are released on bail, the 
likelihood of the accused being unavailable in the event bail is 
granted, the possibility of obstructing the proceedings and 
evading the courts of justice and the overall desirability of 
releasing the accused on bail. [Refer: Chaman Lal v. State of U.P. 
[Chaman Lal v. State of U.P., [(2004) 7 SCC 525]; Kalyan 
Chandra Sarkar v. Rajesh Ranjan, [(2004) 7 SCC 528]; Masroor v. 
State of U.P., [(2009) 14 SCC 286]; Prasanta Kumar Sarkar v. 
Ashis Chatterjee, [(2010) 14 SCC 496]; Neeru Yadav v. State of 
U.P., [(2014) 16 SCC 508]; Anil Kumar Yadav v. State (NCT of 
Delhi), [(2018) 12 SCC 129]; Mahipal v. Rajesh Kumar, [(2020) 2 
SCC 118].

27. It is equally well settled that bail once granted, ought 
not to be cancelled in a mechanical manner. However, an 
unreasoned or perverse order of bail is always open to 
interference by the superior court. If there are serious 
allegations against the accused, even if he has not misused the 
bail granted to him, such an order can be cancelled by the same 
Court that has granted the bail. Bail can also be revoked by a 
superior court if it transpires that the courts below have ignored 
the relevant material available on record or not looked into the 
gravity of the offence or the impact on the society resulting in 
such an order. In P v. State of M.P., [(2022) 15 SCC 211] decided 
by a three-Judge Bench of this Court [authored by one of us 
(Hima Kohli, J.)] has spelt out the considerations that must weigh 
with the Court for interfering in an order granting bail to an 
accused under Section 439(1) CrPC in the following words: (SCC 
p. 224, para 24)
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“24. As can be discerned from the above decisions, for 
cancelling bail once granted, the court must consider whether 
any supervening circumstances have arisen or the conduct of 
the accused post grant of bail demonstrates that it is no longer 
conducive to a fair trial to permit him to retain his freedom by 
enjoying the concession of bail during trial [Dolat Ram v. State 
of Haryana, (1995) 1 SCC 349]. To put it differently, in 
ordinary circumstances, this Court would be loathe to 
interfere with an order passed by the court below 
granting bail but if such an order is found to be illegal or 
perverse or premised on material that is irrelevant, then 
such an order is susceptible to scrutiny and interference 
by the appellate court.”

Considerations for setting aside bail orders
28. The considerations that weigh with the appellate court for 

setting aside the bail order on an application being moved by the 
aggrieved party include any supervening circumstances that may 
have occurred after granting relief to the accused, the conduct of the 
accused while on bail, any attempt on the part of the accused to 
procrastinate, resulting in delaying the trial, any instance of threats 
being extended to the witnesses while on bail, any attempt on the 
part of the accused to tamper with the evidence in any manner. We 
may add that this list is only illustrative and not exhaustive. 
However, the court must be cautious that at the stage of granting 
bail, only a prima facie case needs to be examined and detailed 
reasons relating to the merits of the case that may cause prejudice 
to the accused, ought to be avoided. Suffice it is to state that the 
bail order should reveal the factors that have been considered 
by the Court for granting relief to the accused.”

(Emphasis Supplied)
24. It is trite that bail once granted should not be cancelled 

ordinarily, but where the facts are so grave that they shake the 
conscience of the Court; and where the release of the accused on bail 
would have an adverse impact on the society, the Courts are not 
powerless and are expected to exercise jurisdiction conferred by law to 
cancel such bail orders so as to subserve the ends of justice. The 
present one is precisely a case of such nature.

25. We may note that the impugned order could have been quashed 
on the solitary ground of non-compliance of Section 15A(3) of the 
SC/ST Act which mandates that notice to a victim is essential before a 
prayer for bail is being considered, in a case where the offence/s under 
the SC/ST Act have been applied.

26. On going through the memo of appeal filed by the respondent-
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accused in the High Court, we find that the appellant-victim was not 
impleaded as a party respondent therein and hence, did not have the 
benefit of right of hearing as warranted by Section 15A(3) of the SC/ST 
Act.

27. Furthermore, keeping in view the principles laid down by this 
Court in Shabeen Ahmad (supra), we are of the firm opinion that the 
present case is an exceptional one, wherein the grant of bail by the 

High Court to respondent No. 2-accused by a cryptic order dated 18th 
January, 2024 has resulted into travesty of justice. Grant of bail to the 
person accused of such grave offences without assigning reasons 
shakes the conscience of the Court and would have an adverse impact 
on the society. Furthermore, the release of the accused on bail would 
adversely impact the trial as there would be high chances of the 
material witnesses being threatened and influenced. Our conclusions 
are fortified by the fact that respondent No. 2-accused has been 
reinstated to the position of Superintendent of another protection home 
which speaks volumes about her clout and influence with the 
administration.

28. Consequently, it is a fit case, warranting exercise of this Court's 
extraordinary jurisdiction under Article 136 of the Constitution of India 

so as to interfere in the impugned order dated 18th January, 2024 
which is hereby quashed and set aside.

29. The bail granted to respondent No. 2-accused is hereby 
cancelled. She shall surrender before the trial Court within a period of 
four weeks from today, failing which, the trial Court shall cancel her bail 
bonds and ensure that she is taken into custody for the remainder of 
trial. The trial Court and the District administration shall ensure that 
proper protection and support is provided to the victims of the case. In 
case there is any change of circumstances, respondent No. 2-accused 
shall be at liberty to renew her prayer of bail before the appropriate 
forum.

30. The appeal is allowed in the above terms.
31. Pending application(s), if any, shall stand disposed of.

———

1 Hereinafter referred to as the “High Court”.

2 Hereinafter referred to as the “respondent No. 2”.

3 Hereinafter referred to as the “SC/ST Act”.

4 Hereinafter referred to as the “IPC”.

5 Hereinafter referred to as the “IT Act”.
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6 Hereinafter referred to as the “Special Court”.

7 (2025) 4 SCC 172.

8 (2024) 10 SCC 768.
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2025 SCC OnLine SC 1066

In the Supreme Court of India
(BEFORE P.S. NARASIMHA AND JOYMALYA BAGCHI, JJ.)

Umashankar Yadav and Another … Appellant(s);
Versus

State of Uttar Pradesh, Through Chief Secretary and 
Another … Respondent(s).

Criminal Appeal No. 439 of 2018
Decided on May 8, 2025

Advocates who appeared in this case :
Ms. Aparna Bhat, Sr. Adv., Ms. Rajkumari Banju, AOR, Ms. Karishma 

Maria, Adv., Mr. Gopal Krishna, Adv., For Appellant(s)
Mr. Garvesh Kabra, AOR, Mrs. Pooja Kabra, Adv., Mr. Akshay Sharma, 

Adv., Ms. Pallavi Kumari, Adv., For Respondent(s)
The Judgment of the Court was delivered by

JOYMALYA BAGCHI, J.:— Appellants have assailed a cryptic order 
dated 02.07.2015 whereby the High Court refused to quash Crime No. 

93 of 2014 under Sections 186 and 353 of Penal Code, 18601.
2. Guria is a well known and reputed organization fighting against 

human trafficking and commercial sexual exploitation of girls/children 
in the State of Uttar Pradesh. Due to its relentless efforts a number of 
minor girls have been rescued from the clutches of traffickers. While 
the pioneering efforts of the organization received accolades at national 
and international levels, its foot soldiers i.e. the appellants have 
suffered the ignominy of being branded as “criminals” for alleged 
overzealousness in course of a raid to rescue bonded labour/minor 
children from a brick kiln at Varanasi, Uttar Pradesh.

3. The unfortunate saga commenced when the first appellant, a 
Project Coordinator at Guria submitted an application before the District 
Magistrate, Varanasi alleging bonded/child labourers were engaged in a 
brick kiln at Varanasi and prayed that the exploited labourers including 
children be rescued. In response to the application, Deputy District 
Magistrate, Varanasi ordered Assistant Labour Commissioner to take 
necessary action.

4. Pursuant to the directions of the Assistant Labour Commissioner, 

on 06.06.2014 at 10 am, one Raja Ram Dubey2, Ram Avatar Sharma 
and Ram Lakhan Swarnkar (Labour Employment Officers), Inspector 
Ajit Kumar Singh of Anti Human Trafficking Force (AHTF) and two 
constables of Lohta Thana Varanasi proceeded to inspect the spot. 
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Appellants also accompanied the team.
5. Appellants contend they found children and labourers at the brick 

kiln who were brought to the Police Station. At that time the owner of 
the brick kiln intervened and took away the labourers. First appellant 
submitted a faxed message disclosing these facts to the District 
Magistrate.

6. On the other hand, informant lodged a complaint at Lohta Police 
Station though no child was found working at the spot, alleging when 
his team had reached Shakti Mark Brick Kiln, appellants along with 
others forcibly put the labourers and the children in dumpers and took 
them away. Appellants did not obey the instructions of the joint team 
and did not let them record their statements before taking away the 
labourers. Thereby they obstructed and hampered their discharge of 
official duty.

7. On his complaint, FIR came to be registered under Sections 186, 
353 and 363 IPC.

8. On further statement of one of the labourers, namely, Om 
Prakash, Section 363 IPC was dropped. Statements of other witnesses 
were recorded and charge sheet under Sections 186 and 353 IPC came 
to be filed. Magistrate took cognizance of the chargesheet which was 
assailed before the High Court. The High Court by the impugned order 
refused to quash the chargesheet holding as follows:—

“From the perusal of the material on record and looking into the 
facts of the case at this stage it cannot be said that no offence is 
made out against the applicants. All the submission made at the bar 
relates to the disputed questions of fact, which cannot be 
adjudicated upon by this Court under Section 482, Cr.P.C. At this 
stage only a prima facie case is to be seen in the light of the law laid 
down by the Supreme Court in cases of R.P. Kapur v. State of 
Punjab, AIR 1960 SC 866, State of Haryana v. Bhajan Lal, 1992 SCC 
(Cri) 426, State of Bihar v. P.P. Sharma, 1992 SCC (Cri) 192 and 
lastly Zandu Pharmaceutical Works Ltd. v. Mohd. Saraful Haq (Para-
10) 2005 SCC (Cri) 283. The disputed defence of the accused cannot 
be considered at this stage. Moreover, the applicants have got a 
right of discharge under section 239, 245(2) or 227/228, Cr. P.C. as 
the case may be through a proper application for the said purpose 
and they are free to take all the submissions in the said discharge 
application before the trial Court.”
9. Above quoted paragraph shows the High Court did not advert 

either to the facts of the case or the contentions raised on behalf of the 
appellants. In a perfunctory manner it observed the issues involved 
disputed questions of fact which could not be adjudicated before the 
court under Section 482 Cr.P.C. It also observed the appellants have 
right to seek discharge before the trial court.
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10. However, prior to arriving at such finding it is the duty of the 
High Court to ascertain whether the uncontroverted allegations in the 
FIR/Chargesheet constitute an offence, or continuation of the 
proceeding suffers from a legal bar or is wholly vexatious and an abuse 
of process of law.

11. Summoning of an accused is a serious matter which affects 
liberty and dignity of the individual concerned. Judicial intervention 
under Section 482 Cr. P.C. to weed out vexatious proceedings is of 
pivotal importance in order to protect individuals from untelling 
harassment and misery and to ensure unmerited prosecutions do not 
crowd overflowing dockets of criminal courts and yield space for 
deserving cases. Faced with the agony of a lame prosecution, it is of 
little solace to a litigant to be told that inherent powers are shut out as 
he is entitled to approach the trial court and pray for discharge. The 
inherent power of the High Court to prevent abuse of process of court is 
much wider in amplitude than the discharge powers and cannot be 

whittled down on the plea of existence of such remedy3.
12. As the High Court had not adverted to the facts of the case at all 

and mechanically recorded a finding that the case did not merit 
intervention at the preliminary stage, we have ourselves undertaken 
such exercise.

13. What emerges from scanning the allegations in the chargesheet 
and statements of witnesses is that the appellants had accompanied a 
team of Labour Enforcement Officers to verify the allegation that 
bonded/child labour were employed at the brick kiln. During inspection, 
a difference of opinion cropped up between the labour officers and the 
appellants as to the manner in which the inspection was to be 
conducted. While the appellants wanted the workmen and children to 
be brought to the Police Station for interrogation, the members of the 
labour officers intended to record their statements at the site before 
taking further action.

14. In this backdrop, the appellants had put the labourers and the 
children in a Dumper and carried them away from the site before their 
statements could be recorded. Thereby, it is alleged they had 
obstructed discharge of official duties.

15. Appellants have a counter version. Even prior to lodging of FIR, 
first appellant through a faxed message had informed the District 
Magistrate that at the intervention of the brick kiln owner the labourers 
and children who had been taken to the Police Station were illegally 
released.

16. We need not detain ourselves with regard to truthfulness of the 
rival versions.

17. The moot issue is do the uncontroverted allegations as narrated 
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in the chargesheet disclose the ingredients of offences under Sections 
186 and 353 IPC ?

18. Essential ingredients of offence under Section 186 are as 
follows:—

(i) Obstruction of a public servant in discharge of public functions
(ii) Such obstruction is done voluntarily and with the intention to 

prevent discharge of official duties.
19. Section 353 is attracted when the following ingredients are 

satisfied:—
(i) Use of assault or criminal force on a public servant during 

execution of his duty.
(ii) With the intentiond:—

(a) to prevent or deter discharge of such duty; or
(b) as a consequence of anything done or attempted to be done in 

the lawful discharge of his duty.
20. The words force and criminal force are defined in Sections 349 

and 356 IPC and ‘assault’ is defined in Section 351 of the said Code.
21. A person is said to use force when:
(i) He causes motion, change in motion or cessation of motion of 

another person by:
(a) use of bodily power; or
(b) using a substance which comes in contact of the body, 

wearing apparel etc or with anything which affects the other 
person's senses; or

(c) inducing any animal to move or change its motion or cease to 
move.

22. Criminal force is defined as use of force by a person in order to 
commit an offence or done with the intention that such force is to cause 
or likely to cause injury, fear and annoyance to other person.

23. Assault involves any gesture or preparation which is done with 
the intention that such gesture or preparation will cause an 
apprehension about use of criminal force. Use of criminal force or 
assault on a public servant is essential to attract Section 353 IPC.

24. Coming to the facts of the case, uncontroverted allegations in 
the chargesheet do not disclose use of force or holding out threatening 
gestures giving rise to an apprehension of use of force towards public 
servant. Physical movement of the labourers would not amount to use 
of force far less criminal force on a public servant.

25. Given this situation, we can safely conclude uncontroverted 
allegations in the chargesheet do not disclose the ingredients of offence 
under Section 353 IPC.

26. This brings us to Section 186 IPC. It would be argued the 
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appellants obstructed discharge of official duties by not permitting the 
statements of bonded labourers/children to be recorded before 
removing them from the site. Obstruction to a public servant must be 
done with the requisite mens rea i.e. to prevent the latter from 
discharging his official duty.

27. Statements of labourers unequivocally show that no force was 
used to take them away and they were promptly released. These 
statements do not give an impression that such action was with the 
intention to impede discharge of official duty. It appears there was a 
genuine difference of opinion between the appellants and the officials 
concerned. Members of the social organization were of the impression 
that bonded labourers/children ought to be interrogated at a neutral 
place i.e. Police Station whereas the officers wanted to interrogate them 
at the site.

28. It goes without saying the manner and mode of interrogation 
was to be decided by the labour officers but appellants’ endeavours 
were not to impede interrogation but to ensure it was conducted in a 
more effective manner. Such factual position denudes their action of 
the requisite mens rea, i.e. intention to obstruct official duty. When 
profile of the allegations emerging from the factual matrix of the case 
renders existence of mens rea patently absurd or inherently 
improbable, such prosecution is liable to be quashed as an abuse of 
process of law.

29. Malicious animus of the labour officials towards the appellants is 
evident from the reports annexed to the counter affidavit. Annexure 
CA/2 is a report of the Additional Labour Commissioner, U.P to National 
Commission for Protection of Child Rights regarding the incident. In the 
report, the Additional Commissioner had gone to the extent of alleging 
the appellants had offered bribes to the labourers to make false 
statements. Such insinuations are wholly unfounded and not borne out 
from the statements recorded during investigation. This hostile stance 
of the department fortifies our conclusion that registration of the 
criminal case was a product of malice and personal vendetta against 
the appellants.

30. Even assuming the ingredients under Section 186 are disclosed, 
prosecution under the said section simplicitor suffers from various 
insurmountable legal hurdles.

31. Firstly, Section 186 is a non-cognizable offence and in absence 
of ingredients of Section 353 (cognizable offence) disclosed in the FIR, 
prior permission of Magistrate under Section 155(2) Cr. P.C. was 

necessary to register FIR.4 No such permission was obtained rendering 
the registration of FIR and ensuing investigation bad in law.

32. Secondly, cognizance of offence under Section 186 IPC was 
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taken on a police report in breach of Section 195 Cr. P.C. Section 195, 
inter alia, provides no court shall take cognizance of offence under 
Section 186 save and except on a complaint in writing by the aggrieved 
public servant or his superior. In view of the aforesaid legal bar, 
cognizance taken of the offence under section 186 on a police 
report/chargesheet is impermissible in law.

33. It would be argued as FIR was registered for both cognizable 
(section 353 IPC) and non-cognizable offences (section 186), even if 
Section 353 IPC is quashed, police report under Section 186 may be 
treated as ‘complaint’ in view of the Explanation to Section 2(d) Cr. 
P.C.

34. Section 2(d) Cr. P.C. reads as follows:—
“2(d). complaint” means any allegation made orally or in writing 

to a Magistrate, with a view to his taking action under this Code, that 
some person, whether known or unknown, has committed an 
offence, but does not include a police report.”

Explanation.- A report made by a police officer in a case which 
discloses, after investigation, the commission of a non-cognizable 
offence shall be deemed to be a complaint; and the police officer by 
whom such report is made shall be deemed to be the complainant.”
As per the explanation appended to the definition clause, a police 

report disclosing a non-cognizable offence (section 186 in the present 
case) shall be deemed to be a complaint and the police officer shall be 
deemed to be the complainant. Even then, the legal embargo under 
section 195 Cr. P.C. is not dispelled as the legal fiction deems the 
police officer and not the aggrieved public servant as the complainant.

35. Similar view has been taken in B.N. John v. State of U.P.5.
36. For the aforesaid reasons, impugned prosecution is quashed and 

the appeal is allowed. Pending applications, if any, shall stand disposed 
of.

———

1 For short, ‘IPC’

2 Informant

3 Ashok Chaturvedi v. Shitul H. Chanchani, (1998) 7 SCC 698.

4 State of Haryana v. Bhajan Lal, 1992 Supp (1) SCC 335 [see Para 102(4)]

5 2025 SCC OnLine SC 7
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2025 SCC OnLine SC 2569

In the Supreme Court of India
(BEFORE B.R. GAVAI, C.J. AND K. VINOD CHANDRAN, J.)

Indian Society of Organ Transplantation … 
Petitioner;

Versus
Union of India and Others … Respondents.

Writ Petition (Civil) No. 39 of 2025§

Decided on November 19, 2025
Advocates who appeared in this case:

Mr. K Parameshwar, Sr. Adv., Mr. M V Mukunda, Adv., Ms. Kanti, 
Adv., Ms. Raji Gururaj, Adv., Mr. Shreenivas Patil, Adv., Ms. Veda 
Singh, Adv., Mr. Prasad Hegde, Adv., Ms. Sai Kaushal, Adv., Mr. Anand 
Dilip Landge, AOR, For Petitioner(s)

Mr. Tushar Mehta, SG, Ms. Archana Pathak Dave, A.S.G., Ms. Mili 
Baxi, Adv., Mr. Khushal Kolwar, Adv., Mr. Misha Kumar, Adv., Mr. 
Jagdish Chandra, Adv., Ms. Harshita Choubey, Adv., Mr. Manish, Adv., 
Mr. Sudarshan Lamba, AOR, Mr. Parmod Kumar Vishnoi, Adv., Ms. 
Shirin Khajuria, Sr. Adv., Mr. Ankit Yadav, AOR, Ms. Swati Tiwari, Adv., 
Ms. Gunjan Rathore, Adv., Mr. Gopal, Adv., Mr. Naveen Sharma, AOR, 
Mrs. Swati Bhushan Sharma, Adv., Mr. S.K. Sharma, Adv., Ms. Payal 
Gola, Adv., Mr. Varad Kilor, Adv., Mr. Siddharth Dharmadhikari, Adv., 
Mr. Aaditya Aniruddha Pande, AOR, Mr. Shrirang B. Varma, Adv., Mr. 
Pukhrambam Ramesh Kumar, AOR, Mr. Karun Sharma, Adv., Ms. 
Anupama Ngangom, Adv., Ms. Rajkumari Divyasana, Adv., Ms. Misha 
Rohatgi, AOR, Mr. Nakul Mohta, Adv., Mr. Amulya Upadhyay, Adv., Mr. 
Ayush Kashyap, Adv., Ms. Sneha Menon, Adv., Mr. Kunal Mimani, AOR, 
Mr. Prashant Alai, Adv., For Respondent(s)
The Judgment of the Court was delivered by

B.R. GAVAI, C.J.:— The present Writ Petition has been filed at the 
instance of the Indian Society of Organ Transplantation in order to 
highlight the issues with regard to uniformity, equality and access in 
the realm of organ donation for both the donors and the recipients.

2. The Transplantation of Human Organs Act, 1994 (for short, “the 
1994 Act”) was enacted pursuant to the resolutions passed by various 
States under Article 252(1) of the Constitution of India. The said 

legislation falls under Entry 6 of List II of the 7th Schedule pertaining to 
“Public health and sanitation; hospitals and dispensaries”. The 1994 Act 
was adopted by all the States.
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3. Certain important amendments were made to the 1994 Act in the 
year 2011, again pursuant to the resolutions passed by the States 
under Article 252(1) of the Constitution of India. The main purpose of 
the 2011 amendment was to include ‘tissue’ transplants within the 
scope of 1994 Act. The said amendment also introduced Section 9(3A) 
enabling swap transplantation for the first time. It also broadened the 
definition of ‘near relatives’, set up the National Human Organs and 
Tissues Removal and Storage Network, and established the National 
Registry for Transplants. The Transplantation of Human Organs and 
Tissue Rules, 2014 (for short, “the 2014 Rules”) were also brought into 
force in line with the changes made in the 1994 Act.

4. It appears that one of the States, i.e., the State of Andhra 
Pradesh has not yet adopted the 2011 amendment. It further appears 
that the States of Karnataka, Telangana, Andhra Pradesh and Manipur 
have not yet adopted the 2014 Rules. It further appears that after the 
last affidavit was filed by the Union of India, as per the directions 
issued by this Court, now the State of Karnataka has passed a 
resolution dated 21.08.2025 adopting the 2011 amendment. Such a 
non- adoption till now, severely impedes the possibility of adoption of a 
uniform national policy and national grid and reduces the chances of 
transplantation in the concerned States as well as the rest of the 
country.

5. We, therefore, request all the States/Union Territories, who have 
not yet adopted the 2011 amendment and/or the 2014 Rules, to take 
into consideration the importance of the issue and adopt the same.

6. It further appears that two north-eastern States i.e., Meghalaya 
and Nagaland and three Union Territories, i.e., Andaman and Nicobar 
Islands, Lakshadweep and Ladakh are presently functioning without a 
State Organ and Tissue Transplant Organization (for short, “SOTTO”). 
Mr. K. Parameshwar learned senior counsel appearing on behalf of the 
petitioner submits that unless the SOTTO is established in the said 
States/Union Territories, the work of organ/tissue transplant cannot be 
performed.

7. Learned senior counsel for the petitioner further states that there 
is an acute shortage in the number of organ donations in the country. 
He submits that in order to tackle the shortage, two policy measures 
need to be taken. First is linking of brain-stem death certification with 
the death certification, and the consequent option to donate organs. 
The second suggestion of the learned senior counsel is development of 
a national policy as well as national portal to operationalize swap 
transplantation under Section 9(3A) of the 1994 Act.

8. Insofar as brain-stem death certification is concerned, learned 
senior counsel submits that Form 4 and Form 4A of Registration of 
Births and Deaths Rules, 1999 be amended across the country to 
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include a column on brain dead certification and an option to donate 
organs. It is the contention of the petitioner, which is working on the 
national level in the field of organ transplantation, that such a measure 
would exponentially increase awareness of possibility of the organ 
donation in brain dead persons and will increase the number of organ 
donations pursuant thereto.

9. The learned senior counsel for the petitioner has highlighted that 
as per the National Organ and Tissue Transplant Organization (for short, 
“NOTTO”), the importance of donation by persons who are certified to 
be brain-stem dead is much more, as they can donate up to eight vital 
organs, whereas the person who has suffered natural cardiac death can 
only donate tissues.

10. Another issue highlighted by the learned senior counsel for the 
petitioner is with regard to the swap transplantation, which is permitted 
under Section 9(3A) of the 1994 Act. According to the petitioner, on 
account of low deceased organ donation rates and donor-recipient 
incompatibility, a national policy for swap transplantation would go a 
long way in the matter of organ donation/transplantation. It is 
submitted that in the absence of a national policy coupled with the fact 
that different States have either no policy, or an independent policy, 
the swap transplantation is not being done though a large number of 
donors are available. It is further submitted that a national grid for 
swap transplantations and organ donations would enable different 
donors and different recipients in various States across the country to 
connect thereby increasing the number of transplants. It is, therefore, 
submitted that the Union of India through the NOTTO must formulate a 
national policy to ensure equitable access to swap transplantation for 
addressing the existing inequalities in the healthcare system.

11. Learned senior counsel for the petitioner further submitted that 
the capacity for organ transplantation must also take into account the 
fact that the number of registered hospitals under the 1994 Act and the 
2014 Rules is abysmally low and almost non-existent in some States. It 
is submitted that in some of the States like the States of Jharkhand, 
Meghalaya, Mizoram, Nagaland, Sikkim and Union Territories of 
Andaman and Nicobar Islands, Ladakh and Lakshadweep, no 
government hospital is available for carrying out organ transplantation. 
It is accordingly suggested that the Union of India through the NOTTO 
and in consultation with the States must evolve a five-year plan to 
address these concerns and ensure that hospitals are equipped with 
facilities and doctors, meeting the standards as required under the 
1994 Act and 2014 Rules in every State. It is further stated that the 
said plan must also account for the per capita transplantation 
requirements in larger States and suggest measures for increasing the 
capacity as well as awareness across the country regarding organ 
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transplantation.
12. We are also informed that the allocation criteria, which is made 

by the States under Rule 31(4)(f) of the 2014 Rules differs from State 
to State. It is submitted by the learned senior counsel for the petitioner 
that while the criteria may be reasonable in each State, the lack of a 
national policy allows for “gaming of the system” by a select few who 
have the resources and capability to register in different States. It is 
submitted that the allocation criteria does not address concerns of 
gender, class and region thereby resulting in discrimination, which is 
impermissible. The learned senior counsel submitted that the High 
Court of Gujarat has struck down the requirement of domicile for 
registration for transplantation in the case of Vidya Ramesh Chand 

Shah v. State of Gujarat1. It is further submitted that a uniform 
national policy is imperative to secure the substantial right to health. 
He submits that the Union of India as well as the States/Union 
Territories should play a cooperative role in facilitating organ 
donation/transplantation.

13. In response to the concern expressed by this Court when the 
matter was heard yesterday that many a times the live donors are left 
in the lurch after they donate their organs, learned senior counsel for 
the petitioner while referring to the Guiding Principles for Organ 
Donation laid down by the World Health Organization, submitted that 
the guiding principles mandate that the donor's concern is voluntary 
and informed. He further submitted that the WHO's guiding principle 
(specifically No. 3) provides that live donations are acceptable, when 
professional care of donors is ensured and follow-ups are well 
organized. In this regard, he refers to the judgment passed by the High 

Court of Kerala in the case of Moideen v. State of Kerala2 authored by 
one of us (K. Vinod Chandran, J., as he then was), wherein the High 
Court observed thus:

“16…The renal parameters of a donor are assessed at the time of 
transplant and it does not take into account the medical 
complications that may arise in future due to the stress on the 
remaining organ. There is also an element of risk to the donor who is 
subjected to a surgical procedure and recovery therefrom. Quests in 
life are many and varied, for the haves, but for most; the have-nots, 
it is ‘a better tomorrow’. To loose hope in life and to sell ones own 
organ to achieve better living conditions is not a happy situation. 
Live organ transplantation for consideration, other than love, 
affection for a willing sacrifice, is abhorrent to the concept of a 
healthy, civilized society.”
14. It is relevant to note that the Kerala High Court notices the 

WHO's Guiding Principles for Organ Donation and holds that “Truly 
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altruistic motives will also not be directed against an individual and life 
of one is as precious of yet another”.

15. We concur with the view taken by the High Court of Kerala and 
hold that though the life of a recipient is required to be taken care of, 
equally the life of a live donor who parts with a valuable part of his 
body should not be neglected and should be adequately taken care of 
after the operation is carried out.

16. In that view of the matter, we find it appropriate that the NOTTO 
must come forward with a national policy which also addresses 
concerns with regard to the maintenance of the health of a live donor 
after the operation is carried out.

17. We have also heard Mr. Tushar Mehta, learned Solicitor General 
of India and Ms. Archana Pathak Dave, learned Additional Solicitor 
General of India.

18. We must place on record our appreciation for the learned 
Solicitor General of India as well as learned Additional Solicitor General, 
who have assisted this Court by not treating the present petition as an 
adversarial litigation. We must also place on record our appreciation for 
the Union of India as it has acted in a collaborative manner with the 
petitioner to arrive at practical solutions for the issues raised in the 
petition.

19. In light of the above, we issue the following directions:
i. We request the Union of India to persuade the State of Andhra 

Pradesh through its Chief Secretary or the Principal Secretary of 
Health to adopt the Transplantation of Human Organs 
(Amendment) Act, 2011 by explaining to them the importance of 
such adoption.

ii. We also request the Union of India to, in a similar manner, 
persuade the States of Karnataka, Telangana, Andhra Pradesh and 
Manipur to adopt the 2014 Rules.

iii. We direct the Secretary, Health and Family Welfare, Union of 
India to personally monitor the aforesaid points contained in sub-
paragraphs (i) and (ii) of this paragraph.

iv. The Union of India is directed to constitute a SOTTO for the States 
of Meghalaya and Nagaland under the aegis of National Organ 
Transplant Program after due consultation with the concerned 
States.

v. The Union of India through NOTTO is requested to evolve model 
allocation criteria in consultation with all the States so as to 
ensure a uniform national policy for transplantation. The uniform 
national policy guidelines must include provisions to alleviate the 
concerns with respect to gender, class and regional discrimination 
and provide appropriate remedial provisions for the same. The 
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policy must endeavor to have uniform criteria for the registration 
of patients, donors and formats throughout the country.

vi. We also request the Union of India through Ministry of Home 
Affairs in consultation with NOTTO, Ministry of Health and Family 
Welfare and the petitioner-organization to consider amending 
Form 4 and Form 4A of the Registration of Births and Deaths 
Rules, 1999 so as to include a column on whether the deceased 
was a case of brain-stem death and if that be the case to indicate 
whether the option to donate organs was given to the relatives of 
the deceased.

vii. We further request the Union of India through NOTTO to evolve 
national swap transplantation guidelines in consultation with all 
States to implement Section 9(3) of the 1994 Act. The swap 
transplantation guidelines should be on a national level providing 
equal opportunities to all the persons for swap and must be done 
digitally through an accessible web portal.

viii. The Union of India through NOTTO in consultation with all the 
States/Union Territories is requested to develop transplantation 
facilities where there are inadequate public health facilities. 
Further, the Union of India through the NOTTO is requested to 
develop a five-year plan mapping the course for development of 
transplantation facilities in India.

ix. We further request the Union of India to take on board all the 
States/Union Territories through the NOTTO and evolve guidelines 
for welfare of live donors, including measures to ensure an 
informed and voluntary consent, maintenance of a portal, 
mandatory follow-up with the doctors and to ensure they are 
cared for. This is to ensure that commercialization and 
exploitation of donors is prevented.

x. We request all the States/Union Territories to ensure that data 
related to organ donation and transplantation along with the 
details of donors and recipients of organs and tissues is reported 
by the concerned hospitals to the national registry maintained by 
the NOTTO as mandated under Section 13D of the 1994 Act.

xi. We further direct all the State Governments/Union Territory 
Administrations to ensure that strict action is taken against the 
defaulting hospitals, who fail to furnish the data as has been 
directed by us in sub-paragraph no. (x) of this paragraph.

20. We reiterate our appreciation for the Union of India, the Solicitor 
General of India and the Additional Solicitor General of India for not 
treating the present matter as an adversarial litigation and assisting the 
Court in a collaborative manner. We also place on record our 
appreciation for Mr. K. Parameshwar, learned senior counsel, and his 
assisting counsel, who, despite not possessing any expertise in medical 
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field, have assisted us in passing the aforesaid judgment on the basis 
of their deep research and dedication.

21. The matter be placed after six months, preferably before a Bench 
of which K. Vinod Chandran, J., is a member.

———

1 2022 SCC OnLine Guj 2021

2 2017 SCC OnLine Ker 21219

§ 2025 INSC 1361
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CHILD TRAFFICKING IN INDIA: AN OVERVIEW

by

Avanish Bhai Patel1

Introduction
Trafficking of human beings, particularly children, has emerged as a 

matter of grave concern around the world, including in India, in recent 
years. It is the most serious form of organized crime in the world, and 
it cuts across cultures, geographies, and time periods (INTERPOL, 
2005). “Human Trafficking is the recruitment, transportation, transfer, 
harbouring or receipt of people through force, fraud or deception, with 
the aim of exploiting them for profit” (United Nations, 2002). Human 
trafficking is also an unauthorised trade in human beings for the 
purpose of reproductive enslavement, commercial sexual exploitation, 
forced labour, and other forms of exploitation, among other things. 
(United Nations, 2008). The practice of human trafficking is referred to 
be a modern-day variant of slavery since it takes place in the 
contemporary world (INTERPOL, 2005; Stop the Traffick, 2006). 
Although the precise number of persons enticed or coerced over 
international boundaries each year is unclear, even conservative 
estimates show that at least 2.5 million children, women, and men are 
trafficked and forced to work in dismal and risky conditions against 
their will (Johannes Koettl, 2009). Many more are trafficked and forced 
to work within their own countries, often under dubious and dangerous 
conditions and held captive by physical, psychological or financial 
threats (Johannes Koettl, 2009). It is the truth that human trafficking 
is an abhorrent assault to the dignity and rights of those who are 
trafficked. It has been estimated that out of the total number of 
persons affected by human trafficking in which 80% women and 50% 
children are affected by human trafficking in India (P.P.I., 2010). 
Moreover, annually, 20 billion rupees are turned over through human 
trafficking (P.P.I., 2010). For thousands of men, women, and children, 
India is a source of resources, a transit point, and a destination (Sen, 
2003; Srivastava, 2007; P.P.I., 2010). India's frontier states have a 
common border with neighboring nations such as Nepal, Bangladesh, 
China, Pakistan, and others (Shrivastava, 2007 and Sharma, 2007). 
The 

   

-----------------------------------------------------------------------------------------------------------------------------------------------------------
© 2026 EBC Publishing Pvt. Ltd., Lucknow.
SCC Online Web Edition: https://www.scconline.com
Printed For: Shri Mohd. Yusuf .
Page 1         Wednesday, February 04, 2026
SCC Online Web Edition, © 2026 EBC Publishing Pvt. Ltd.



   Page: 56

children from these nations are readily accepted for commercial sex in 
these countries (Sharma, 2007; P.P.I., 2010).

Trafficking of children is the most alarming issue around the globe 
today. Many girl children in India are involved in commercial sex as a 
result of religious prostitution, sex tourism, and pornographic material 
(Sen, 2003; Manzo, 2005; Sharma, 2007). In a nutshell, religious 
prostitution is referred to as devadasi pratha in India, and it is socially 
acceptable in some sections of the country (Sen, 2003; Shrivastava, 
2007). Religious prostitution can be found in Andhra Pradesh, 
Karnataka, Tamil Nadu, Kerala, and Maharashtra, among other places of 
worship (Sen, 2003, Nair, 2007, Ray, 2007). Sex tourism may be 
defined as visits planned inside the tourism industry or outside the 
business but exploiting its structures and networks, with the main 
objective of promoting a commercial sexual connection between the 
tourist and the people of a specific place (World Tourism Organisation, 
1995). Pornography is also the most dangerous kind of human 
trafficking, coming in second only to sex tourism. Sex traffickers (sex 
tourists) are in the forefront of the production of pornographic content, 
which includes images, films, and videos of nude children, as well as 
sex with the children themselves. Traffickers are frequently found to be 
involved in the production, collection, and distribution of pornographic 
material (Sen, 2003; Nair, 2007; Roy, 2013).

Esquibel (2005) has pointed out in her research that trafficked 
individuals are either underpaid or get inadequate compensation. As a 
commodity, they may be resold again and over again for a profit, and 
they can be utilised to accumulate wealth. Traffickers deceive migrants 
into believing that they would be able to make many times more 
money overseas than they are able to earn in their native country. 
Furthermore, he asserts that the rise in global poverty has resulted in 
the establishment of worldwide human trafficking. Similarly, Manzo 
(2005) has indicated in his research that poverty is the primary cause 
of human trafficking. Trafficking thrives in areas where poverty reflects 
a more widespread systemic issue. Whereas children are more likely to 
emigrate to find work away from their parents. He has also emphasised 
that there is a close connection between poverty and human trafficking. 
Furthermore, Sharma (2007) has done her research on human 
trafficking in the state of Maharashtra. In her research, she has found 
that human trafficking is a blatant violation of basic rights, and she 
concluded that it is. It also infringes the right to health and health care, 
the right to liberty and 

-----------------------------------------------------------------------------------------------------------------------------------------------------------
© 2026 EBC Publishing Pvt. Ltd., Lucknow.
SCC Online Web Edition: https://www.scconline.com
Printed For: Shri Mohd. Yusuf .
Page 2         Wednesday, February 04, 2026
SCC Online Web Edition, © 2026 EBC Publishing Pvt. Ltd.



   Page: 57

security of person, as well as the right to be free from torture, assault, 
cruelty, or humiliating treatment or punishment. The trade and 
exploitation of human beings is the most heinous violation of human 
rights committed by traffickers and organised crime groups. To add to 
this, in order to explain human trafficking, Lutya (2009) proposed an 
epi-criminological theory based on two distinct fields, public health and 
criminal justice to examine human trafficking. He has tackled South 
African human trafficking of young women and girls for the purpose of 
compelled prostitution via a scholarly synthesis of epistemological and 
criminal justice solutions. From the preceding lines it is apparent that 
human trafficking is prevailing among the children in India and 
therefore, there is a dire need of scientific enquiry to analyse this issue 
from multiple perspectives and explore the factors which are 
responsible for trafficking among the women and children.

Multiple Factor School of Criminology and Child Trafficking: 
Criminologists have made use of multiple factor school to define the 
factors of crime. The followers of this school believe that crime is the 
outcome of a combination of many variables which cannot be stated in 
terms of general premise. According to this school there are so many 
variables of committing crime and it illustrates this fact in the context 
of causality of crime that no scientific theory of criminal behavior is 
possible (Chaturvedi, 2007). Ferrie asserts that crime is the outcome of 
a variety of circumstances in his discussion of crime (Sutherland and 
Cressey, 2011; Chaturvedi, 2007). These circumstances are closely 
related to one another, and by doing a thorough investigation, these 
factors can be discovered in the society. There are three types of 
factors: social, natural, and anthropological. Furthermore, according to 
American criminologist William Healy, it is not one or two 
circumstances that cause a man to become a delinquent, but rather a 
mixture of several elements that together drive him to engage in 
criminal behavior (Sutherland and Cressey, 2011). Migration, culture 
conflicts, familial background, political ideology, religion and crime, 
economic situations, and the ecology of crime are some of the aspects 
to consider (Paranjape, 2011). Furthermore, he contends that not all of 
the circumstances linked with a given crime are of equal importance as 
a contributing factor to the commission of that crime. It is impossible 
to understand criminal behavior without first gathering all of the 
relevant information.
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So for now, we've talked about the multiple factor school of 
criminology and how numerous factors influence the decision to commit 
a crime. With the assistance of the multiple factor school, we will now 
investigate the factors that contribute to human trafficking. It is no 
longer possible to assess any social phenomenon on the basis of just 
one or two components in the modern day. The occurrence of each 
social phenomenon is influenced by a variety of circumstances. A 
similar result is obtained when we examine child trafficking using the 
multiple factor school of crime, which reveals that a variety of causes 
are at the root of the problem. Poverty, tourism, migration, religious 
prostitution, globalization, corruption, illiteracy, and lax law 
enforcement are just a few of the variables that influence people's lives.

Objective: the objective of paper is to understand the nature and 
extent of child trafficking in India. The paper also examines the causes 
of child trafficking under the multiple factor school of criminology.

Data Sources: This study is based on secondary data. Secondary 
data have been collected from Crime in Report, 2015 which is published 
by National Crime Record Bureau. A starting point for the analysis of 
available data is National Crime Record Bureau that collects data on 
trafficking through State Crime record Bureaus and Union 
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Territories. These data provide an indication of the level or reporting of 
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trafficking within India.

Result and Discussion:
Registered Cases of Child Trafficking in Penal Code, 1860 and 

Special Laws: A total of 3490 incidents of child trafficking under 
various provisions of laws relating to human trafficking have been 
reported in the country during 2015. The cases related to human 
trafficking grew from 0.4 percent in 2014 to 0.5 percent throughout the 
course of the year 2015. During the years 2011-2015, there has been 
an increase in the number of reported cases of human trafficking. 
During 2011, a total of 3,517 cases were reported, with the number 
increasing to 3,554 cases in 2012, 3,940 cases in 2013, 5,466 cases in 
2014, and 6,877 (in which 3490 cases of child trafficking) cases in 
2015.

Immoral Traffic (Prevention) Act, 1956: A total of 58 cases 
under the Immoral Traffic (P) Act were registered in the country. 
Majority of these cases were reported in Maharashtra (18 cases) and 
Karnataka (10 cases) and West Bengal (9 cases) during 2015. These 
States together accounted for 63.8%(37 out of 58 cases) of total child 
trafficking under this Act during 2015.

Human Trafficking under Section 370 and 370-A IPC: During the 
year 2015, a total of 221 incidents of child trafficking under the 
provisions of sections 370 and 370-A of the Penal Code, 1860 were 
reported across the nation. There have been 57 reports of similar 
occurrences in Delhi, followed by Bihar (27 reports), Madhya Pradesh 
(22 reports), Odisha (20 reports), West Bengal (15 reports), 
Chhattisgarh (12 reports), and Telangana (one complaint) (11 cases). 
During the year 2015, these states together accounted for 72.4 percent 
of all violent crimes.

Other Various Cases of Child Trafficking under IPC Sections: 
Importation of Girls (Section 366-(B) I.P.C.): A total of 2 cases of 
importation of girls from foreign country were registered during 2015. 
Uttarakhand and West Bengal has reported 1 case each during 2015. 
Procuration of Minor Girls (Section 366-(A) I.P.C.): A total of 3087 
cases have been reported in 2015. Selling of Girls for Prostitution 
(Section 372 I.P.C.): There have been 111 cases reported in the 
country during 2015. Buying of Girls for Prostitution (Section 373 
I.P.C.): There have been 11 cases reported in country during 2015.
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Nature and Problem of Human Trafficking: Various forms of child 
trafficking include child labour, early marriage, sexual assault, begging 
and organ trade etc. The girl children are trafficked from rural regions 
and utilised as street sellers or domestic employees by persons in 
metropolitan areas (Manzo, 2005). There are a variety of employment 
opportunities for exploited children in India due to human trafficking 
(UNHR, 2014; Sahariahi, 2015). They are exploited in industries and 
farms, in brothels and houses, and are compelled to work as smugglers 
and beggars to survive (Sen, 2003; Ray, 2007, Roy, 2013). Commercial 
matchmakers need the girls to keep their agencies going and children 
are forced to labour to pay off their parents' debts, and they often 
spend years of their lives in slavery (Sen, 2003; Roy, 2013; Sahariahi, 
2015). In addition to sex trade activities such as sex tourism and 
pornography (Sen, 2003; UNHR, 2014), a large number of children are 
trafficked for other forms of non-sex-based exploitation, which include 
servitude of various kinds, such as domestic or factory work or farming, 
begging, organ trade, and false marriages (Ray, 2007; Roy, 2013). The 
number of minors being trafficked is increasing, and over 60% of those 
who are victims of trafficking are under the age of 18. (N.C.R.B., 2005). 
In India, it is believed that there are more than 9,000,000 sex workers 
and approximately, 30% are believed to be children. According to 
recent statistics, the number of minors engaging in prostitution is 
growing at a rate of 8% to 10% every year, on average (Shrivastava, 
2007).

A large number of children are victims of forced labour, begging and 
sexual exploitation. Innocent children, boys and girls are exposed to 
vulnerable situations, violence and sexual abuse. This is a violation of 
human rights and children are deprived (Ray, 2007; UNHR, 2014). It 
disturbs the mental and physical capacity of the child which is primary 
for the development of every child (Sen, 2003, Shrivastava, 2007; 
UNHR, 2014). Children lose their childhood due to the malpractices of 
child trafficking (Sahariahi, 2015). Children are robbed of their basic 
rights, irrespective of economic status, caste, and gender (Ray, 2007; 
UNHR, 2014). Traffickers know children have less developed mental 
capacity to understand right and wrong and are less able to handle 
their trauma as compared to adults (UNHR, 2014).

Conclusion: A framework for analysing the many circumstances and 
types of slavery that contribute to the trafficking of children in India is 
provided by the study. Several reasons have been identified as 
contributing to child trafficking, but poverty, tourism, migration have 
received the most attention in this research, which concludes that there 

   Page: 61

-----------------------------------------------------------------------------------------------------------------------------------------------------------
© 2026 EBC Publishing Pvt. Ltd., Lucknow.
SCC Online Web Edition: https://www.scconline.com
Printed For: Shri Mohd. Yusuf .
Page 6         Wednesday, February 04, 2026
SCC Online Web Edition, © 2026 EBC Publishing Pvt. Ltd.



are several. These are the kinds of conditions that make individuals 
more vulnerable to being victims of human trafficking. According to the 
study, the number of incidents of child trafficking in the nation is 
rapidly growing. Significantly, child trafficking is done for organ 
trafficking, sexual abuse and child labor. There are no very effective 
laws in the direction of prevention of child trafficking in India. Although 
some laws have been made in this area but they are insufficient as they 
are not strict. Illegal trade in human beings or persons is prohibited 
under Article 23 of the Constitution of India. Immoral Trafficking 
Prevention Act and POCSO Act are effective in child trafficking law in 
India. Human trafficking was made completely illegal in India in the 
year 1956. Various provisions are made by the Ministry of Women and 
Child Development from time to time to prevent child trafficking.

Last but not least, I would like to say that it is up to all of us 
intelligent citizens to fulfil our duty and responsibility in order to bring 
this serious and sensitive problem under control, so that the young 
children of today can breathe freely in this democratic country and live 
their childhoods with dignity, allowing them to experience the joys of 
childhood.

———

1 PhD Scholar, IIT Roorkee, Uttarakhand
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ABSTRACT 

“People were created to be loved. Things were created to be used. The reason why the world 

is in chaos is because things are being loved and people are being used.” 

Human trafficking can be described as forcing of a person into any kind of exploitation 

sexual or labour or both, which is human rights violation and the fastest growing criminal 

industry in the world. Human Trafficking in India is the most deplorable wrongdoing carried 

out not just by offenders enjoying barbaric exercises to fulfil their ruffian wants and for 

financial benefits additionally by uneducated natives of a debased society saturated with 

neediness and ignorance. Thus they get to be helpless against bogus guarantees of steady 

employments, conventional relational unions made by corrupt criminals and traffickers 

without inner voice. This paper deals with Human trafficking in India, its causes, legal 

instruments in India, landmark cases in India about trafficking and the stages to curb the 

problem. This paper analyses the problem of Human Trafficking in India and analyse the 

problem behind it and how our justice system should function in order to tackle the problem. 

India has now somewhat taken steps to curb this problem but it should do more to curb the 

problem from the root level only. Human Trafficking out to be curbed as it is a social blot 

and India needs to look after it to make it a developed nation and a better place to live in. We 

should raise the voice against human trafficking and make our country a better and safe place 

to live in. 

INTRODUCTION      

Human trafficking as per Oxford Dictionary implies the unlawful development of individuals, 

commonly for the reasons for constrained work or business sexual misuse. As per UNODC 

(United Nations Office on Drugs and Crimes) Article 3, section (an) of the Protocol to 

Prevent, Suppress and Punish Trafficking in Persons characterizes Trafficking in Persons as 

the enlistment, transportation, exchange, harbouring or receipt of persons, by method for the 

danger or utilization of power or different types of intimidation, of snatching, of 

misrepresentation, of double dealing, of the misuse of force or of a position of weakness or of 

the giving or getting of instalments or advantages to accomplish the assent of a man having 

control over someone else, with the end goal of abuse. Abuse should incorporate, at the very 

least, the misuse of the prostitution of others or different types of sexual misuse, constrained 

work or administrations, subjection or practices like bondage, subjugation or the expulsion of 

organs. 
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Human trafficking
1
is one of the major problems in India. Till date no solid study has been 

directed so far to know the accurate number of trafficked children in India. The New York 

Times has given an account of the across the board issue of human trafficking in India 

particularly in the condition of Jharkhand. Additionally in the report it is expressed that 

young ladies are trafficked from neighbouring Nepal to India. In another article distributed in 

The Times of India – Karnataka is the third state in India for human trafficking. Other South 

Indian states are additionally the most looked for after destinations for human trafficking. 

Consistently more than 300 such cases are accounted for in each of the four south Indian 

states. While West Bengal and Bihar, on a normal have 100 such cases every year. According 

to the information, more than half of the human trafficking cases are from these states. As per 

the most recent report on human trafficking by the United Nations Office on Drugs and 

Crime uncovers that Tamil Nadu has 528 such instances of human trafficking in 2012. The 

number is truly high and more than some other state with the exception of West Bengal 

(549). According to the information from Home Ministry, 1379 instances of human 

trafficking were accounted for from Karnataka in the time of four years, in Tamil Nadu the 

number is 2,244 though Andhra Pradesh has 2,157 instances of human trafficking. As of late 

300 fortified workers in Bangalore have been protected. As indicated by an article in First 

post, Delhi is the centre of human trafficking exchange India and half of the world's slaves 

live in India. Delhi is the hotspot for unlawful exchange of young ladies for residential work, 

constrained marriage and prostitution. Delhi is likewise the travel point for human trafficking. 

In India, 90% of trafficking happens locally (intra-state or between state), and 10% happens 

crosswise over national fringes. The nation serves as a destination for persons trafficked from 

neighbouring nations, for example, Nepal and Bangladesh, and as a 27 travel nation for 

people being trafficked to the Middle East and different parts of the world. What's more, 

India is a source nation for people trafficked to Europe, the Middle East and North America . 

Constrained Labour is pervasive in India it is finished by compulsion, power or in a beguiling 

way. Sex labourers are additionally common. The United States Department of State's 2013 

Trafficking in Persons Report evaluates the quantity of persons trafficked for constrained 

work in India inside the scope of 20 to 65 million.  

 

In 2011 India objected three U.N Protocols Yet in spite of its dissatisfaction with the 

Protocol, India kept on together a complete arrangement for human trafficking. Or maybe, its 

against trafficking strategies have to a great extent worked as non-helpful arrangement of 

laws tending to different segments of human trafficking, for example, bondage, tyke work, 

and tyke marriage. As of not long ago, Indian law did not contain a far reaching meaning of 

human trafficking. In March 2013, India passed the Criminal Law (Amendment) Act of 2013, 

which corrected Section 370 of the Indian Penal Code and incorporated India's first meaning 

of human trafficking taking into account the UN Trafficking Protocol.  

 

                                                           
1
 Ramandeep Kaur, Human Trafficking in India must end (2013), http://www.mapsofindia.com/my-

india/society/human-trafficking-in-india-must-end (last visited Apr 29, 2016). 
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Human trafficking is a genuine danger in our general public. To make India a created country 

this danger ought to be checked. In India, the size of business sexual abuse and trafficking is 

consistently ascending in spite of the presence of the Immoral Traffic (Prevention) Act, 1956. 

Human trafficking is a terrible, numerous associations and NGOs are attempting to check this 

issue, Legislature and Judiciary ought to likewise update its arrangements and actualize their 

strategies to stop this and to improve India a country. 

                     

CAUSES OH HUMAN TRAFFICKING IN INDIA 

The major reasons for human trafficking in India are destitution, craving, absence of 

education and the sheer artlessness of honest individuals who fall prey to the bogus 

guarantees of extortionists. Different reasons for human trafficking in India are the disregard 

and dismissal of young ladies particularly in country towns of India where social instruction 

has not came to. The smug state of mind of our defensive powers, the mentality of lack of 

care by society everywhere and unreasonable requests by individuals who misuse the 

casualties of human traffickers additionally contribute towards uncontrolled human 

trafficking in India. Human trafficking in India is energized by the imperfect legitimate 

system which permits lawbreakers of human trafficking to maintain a strategic distance from 

arraignment and conviction
2
. 

 

Some of more variables can be low young lady to-male sex proportion in Northern India 

which urges sex specialists to result in these present circumstances area. There is a pain free 

income in this calling so individuals do it to get income sans work as they are not instructed 

to get some other wellspring of pay. Absence of mindfulness and dismissing state of mind of 

our powers can likewise be an element in Human Trafficking. Defilement can likewise 

prompt trafficking; the powers are additionally a portion of it as they likewise get cash from 

it. Caste
3
 further aggravates the circumstance. Having a place with a "lower" station expands 

an individual's powerlessness to trafficking. Lower station ladies face double and 

synchronous segregation by virtue of both their standing and sex: sexual orientation and rank 

add to the foreswearing of access to training and maintainable job, making it is less 

demanding to endeavour and movement them because of their powerless financial position.  

It begins from rustic ranges by abusing the individuals who doesn't have assets and goes 

ahead till the individual is completely splashed of its human rights. India has as of late stood 

firm against the reasons for trafficking in the wake of finding that countless are its prey and 

numerous human rights are abused, before it didn't had much to check the trafficking. 

 

PHASES OF HUMAN TRAFFICKING   

                                                           
2
 Human Trafficking in India: Complete Report (2012), Available at  http://www.chakreview.com/social-

issues/Human-Trafficking-in-India (last visited Apr 29, 2016). 
3
 India's Human Trafficking Laws and Policies and the UN Trafficking Protocol: Achieving Clarity report 

(2015) , Available on  http://www.jgu.edu.in/chlet/pdf/Indias-Human-Trafficking-Laws-Report-Book_Feb-

2015.pdf  (Last visited on 29th April, 2016). 
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There are three phases of trafficking as defined under Article 3 paragraph (a) of Protocol to 

Prevent, Suppress and Punish Trafficking in Persons, especially Women and Children, these 

are the recruitment, transportation and exploitation as defined in Palermo Protocol
4
. 

 

1. PHASE OF RECRUITMENT-  Recruitment is an arrangement of techniques, 

activities and means with whose single or consolidated utilization a man enters the net 

of trafficking in individuals. This stage is profoundly associated with the nation of 

starting point, which is the nation where from potential casualties are coming. The 

casualties are firstly taken into the certainty by the traffickers or taken by traffickers 

by compulsion or trickery. The enlistment is done on the individual who can without 

much of a stretch be affected or a man who can be mightily incorporated into the 

association of traffickers. In this stage there are three sorts of enrollment first is 

compelling enlistment, second is halfway tricky enlistment and the third is misleading 

enlistment.  

Constrained enrolment is a procedure in which the casualty and the trafficker before 

did not have any get in touch with; it is enlistment that happens amid their first 

contact e.g. hijacking, kidnapping or offering of kids or ladies.  

Halfway beguiling enlistment is which happens when the culprit gives a reality that is 

false, something that does not exist or shrouds the presence of a few actualities, and 

something that exists. All out tricky is when misguided judgment of the procedure is 

appeared to the casualty for e.g. love relationship or marriage for trafficking. 

2. PHASE OF TRANSPORT- After the enlistment the casualties are transported to the 

spot they are made to work or gave over to the association of traffickers which offer 

them further to various other individuals or nations. This stage is exceptionally 

essential for the traffickers as the casualties can be spared by the powers. 

3. PHASE OF EXPLOITATION- After getting transported to the ranges where the 

casualties are to work they are abused to act as whores, workers, slaves or as organ 

contributors. At this stage the casualties are completely abused and all their rights are 

splashed.  

 

These are the 3 Phases which are additionally pervasive in India. The administration ought to 

make the enactment to spare the casualties till the second stage just and there ought to be no 

third stage. These stages are critical piece of trafficking and enactments ought to be made in 

like manner. 

 

LAWS RELATING TO HUMAN TRAFFICKING IN INDIA 

 

The Government of India has recently developed some laws
5
 that defend the victims of 

human trafficking, these laws are-  

                                                           
4
Stanojoska Angelina, The Process Of Trafficking In Human Beings: Phases Of Commiting The Crime 

(Oct,2004), https://www.researchgate.net/profile/Angelina_Stanojoska/publications 
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LEGAL FRAMEWORK 

• Trafficking in Human Beings or Persons is prohibited under the Constitution of India. 

The specific provisions are in Article 23 (1) of the Constitution of India which is as 

follows:-  

'Traffic  in human beings, beggar  and other similar forms of forced labor are 

prohibited and any contravention of this  provision shall be an  offence punishable in 

accordance with law.  

• Criminal Law (Amendment) Act, 2013- 

• Immoral Traffic (Prevention) Act, 1986 (being amended).  

• Indian Penal Code (select provisions)- Sections 361, 362, 363(A)(B), 366(A), 370, 

371, 372, 373, 374..  

• Child Labor (Prohibition and Regulation) Act 1986.  

• Juvenile Justice (Care & Protection of Children) Act, 2000.  

• Prohibition of Child Marriage Act, 2006 and POCSO 2012.  

 

LEGAL AGENCIES 

 

1.  Ministry of Home Affairs deals with Human Trafficking -  

 Various dimensions, numerous criminal laws associated with trafficking 

 Ensuring the requirement of the different criminal enactments and  

2.  International and Regional Conventions Ministry of Women & Child 

Development ; Ministry of Labour & Employment; Ministry of Rural 

Development, MHRD,NGOs; Multi-lateral agencies deal with socio-economic 

dimensions  

 Rehabilitation of casualties  

 Empowerment of defenceless areas of the general public 

3. State Governments and NGOs  

 The reformatory and ameliorative measures identified with the criminal 

movement of THB is the essential obligation of State Governments  

 Police and Open Order are State subjects. 

                                                                                                                                                                                     
5
 Ministry of Home Affairs, presentation on Fostering cooperation between  NREMs and State and non-State 

Fostering e actors in destination, transit and source countries (2014), 

www.ohchr.org/Documents/Issues/Trafficking/.../2014/18%20India.ppt  (Last seen on 29th April, 2016). 
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NATIONAL POLICIES AND PLANS 

 

 National Child Labor Policy.  

 National Plan of Action to combat trafficking and commercial sexual 

exploitation of women and children.  

 National Policy for the Empowerment of Women.  

 National Plan of Action for Children.  

 Integrated National Plan of Action to Prevent & Combat Trafficking of 

Human Beings. 

   

COMMISSIONS 

 National Commission for Human Rights.  

 National Commission for Women.  

 National Commission for Protection of Child Rights. 

INTERNATIONAL CONVENTIONS AND LEGAL INSTRUMENTS 

 Convention on the Rights of the Child (CRC) and its Optional Protocols (Sale 

of Children, Child Prostitution & Child Pornography) [Ratified]  

 Convention on Elimination of all forms of Discrimination against Women 

(CEDAW) [Ratified]  

 UN Convention Against Transnational Organized Crime (UNTOC) and its 

protocol on trafficking [Ratified].  

 Protocol to Prevent, Suppress & Punish Trafficking in Persons, especially 

Women & Children supplementing above Convention [Ratified].  

 SAARC Convention on preventing and combating trafficking in women and 

children for prostitution. 

   In 2014 Ministry of Home Affairs has made a Web portal on Anti Human Trafficking also. 

LANDMARK JUDGEMENTS ON HUMAN TRAFFICKING IN INDIA 

There are seven critical judgements that have changed the viewpoint of Human Trafficking in 

India. These are imperative judgements in Human trafficking in India. These are- 

• Bhandua Mukti Morcha v/s Union of India
6
- 

This public interest litigation case (PIL) was documented by means of Article 32 of the 

Indian Constitution specifically under the steady gaze of the Supreme Court of India and 

requested of the Court to coordinate the State of Uttar Pradesh (UP) to find a way to end tyke 

work. From there on a Court-named advisory group reported the hugeness of kid misuse in 

UP's floor covering industry, finding that numerous kids were captured from Bihar, that the 

                                                           
6
 1984 AIR 802, 1984 SCR (2) 67 
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business to a great extent utilized minor youngsters under 14 years, and that numerous 

accomplished physical misuse.  

In its judgment, the Court examined the significance of securing kids' rights to instruction, 

wellbeing, and improvement in guaranteeing India's advancement as a majority rules system. 

While perceiving that kid work couldn't be abrogated quickly because of monetary need, the 

Court found that realistic steps could be taken to secure and advance the privileges of kids in 

the destitution stricken and defenceless populaces of Indian culture. In backing of its 

decision, the Court alluded to different major rights and order standards of the Indian 

Constitution including, Article 21 (the privilege to life and individual freedom), Article 24 

(precludes work of kids more youthful than 14 in plants, mines, or different unsafe 

commercial enterprises), Article 39 (e) (restricts compelling subjects into jobs unsuited for 

their age or quality), Article 39(f) (depicts the State's obligations to shield youngsters from 

misuse and to guarantee kids the open doors and offices to create in a sound way), and Article 

45 (orders the State to give free necessary training to all kids underneath 14 years). The Court 

likewise noticed India's commitments under the Universal Declaration of Human Rights 

(UDHR) and the Convention on the Rights of the Child to give free essential training to all 

kids in the nation, and to secure kids against monetary misuse. The requests included, guiding 

the States to find a way to edge approaches to logically wipe out the occupation of youngsters 

underneath the age of 14; give mandatory instruction to all kids utilized in production lines, 

mining, and different businesses; guarantee that the kids get supplement rich nourishments; 

and regulate occasional wellbeing registration. 

• Bachpan Bachao and Ors v/s Union of India
7
 

This appeal has been recorded in broad daylight enthusiasm under Article 32 of the 

Constitution in the wake of genuine infringement and misuse of kids who are strongly 

confined in bazaars, in numerous examples, with no entrance to their families under 

compelling cruel conditions. The Petitioner recorded this request taking after a progression of 

episodes where the Petitioner interacted with numerous kids who were trafficked into 

performing in bazaars. The exercises that are embraced in these bazaars deny the offspring of 

their essential crucial rights. The greater parts of them are trafficked from some neediness 

stricken territories of Nepal and in addition from in reverse areas of India. After point by 

point exploration and enquiry, the Petitioner found that sorted out wrongdoing of trafficking 

of kids for Indian carnivals, especially from Nepal is wild. For the most part, these kids are 

sold to the bazaar proprietors either by the specialists or their relatives or now and then poor 

people guardians are baited into the web by promising high pay rates, lavish life, and so on. 

Kids are much of the time physically, sincerely and sexually manhandled in these spots. 

There is infringement of the Juvenile Justice Act and all International bargains and 

Conventions identified with Human Rights and Child Rights where India is a signatory.  

                                                           
7
 (2011) 5 SCC 1 
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The business of kids in carnival includes infringement of a few Fundamental and Statutory 

Rights, to be specific, right to instruction; right to flexibility of expression; competency to go 

into contract for working in bazaar; existing work laws and authenticity of agreements; and 

all statutory procurements managing youngster work.  

Specialist General showing up for the Union of India widened the extent of this request and 

presented a nitty gritty report managing the issue of trafficking in youngsters.  

The Supreme Court talked about the issue of trafficking, variables that bring about 

trafficking, accessible enactments, India's commitments under International and Regional 

Instruments, National Plans and Policies to battle human trafficking, and existing kid security 

systems.  

The court issued the accompanying bearings to the Central Government with respect to kids 

working in the Indian bazaars:  

(1) Issue appropriate notices denying the work of youngsters in carnivals inside two months 

from the date of the request so as to execute the crucial right of the kids under Article 21A of 

the Constitution of India.  

(2) Conduct concurrent attacks in all the carnivals to free the youngsters and check the 

infringement of major privileges of the kids. The saved youngsters be kept in the Care and 

Protective Homes till they achieve the age of 18 years.  

(3) Talk to the guardians of the youngsters and on the off chance that they will take their kids 

back to their homes, they might be coordinated to do as such after appropriate check.  

(4) Frame legitimate plan of recovery of protected kids from carnivals
8
 

 

• Gaurav Jain v/s Union of India and Ors
9
. 

The solicitor, an Advocate, documented a Public Interest Litigation (PIL) in the witness of 

the Supreme Court (SC) of India, taking into account an article "A Red Light Trap: Society 

allows to whores' posterity" distributed in the magazine 'India Today' dated July 11, 1988. 

The applicant petitioned God for building up discrete instructive foundations for the offspring 

of the fallen ladies (term utilized by the SC all through the judgment). The SC expressed in 

its request dated 15-11-1989 that "isolating offspring of whores by finding separate schools 

and giving separate inns would not be in light of a legitimate concern for the youngsters and 

                                                           
8
 UNODC Regional Office for South Asia, Bachpan Bachao Andolan v/s U.O.I case summary(2013), 

https://www.unodc.org/cld/case-law-

doc/traffickingpersonscrimetype/ind/2011/bachpan_bachao_andolan_v._union_of_india_uoi_and_ors_.html 

(Last visited on 29th April,2016). 
9
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the general public on the loose". While the SC did not acknowledge the supplication for 

particular inns for offspring of whores, it felt that "settlement in lodgings and other 

reformatory homes ought to be sufficiently accessible to help isolation of these youngsters 

from their moms living in whore homes when they are distinguished".  

The SC constituted a Committee guiding it to present a report giving recommendations for 

suitable activity. Endless supply of the report of the Committee, the SC defined the 

accompanying inquiries for choice: -  

What are the privileges of the offspring of fallen ladies, the modules to isolate them from 

their moms and others in order to give them insurance, consideration and recovery in the 

standard of the national life?  

What ought to be the plan to be advanced to destroy prostitution, i.e., the source itself; and 

what help and sustenance can be given to the fallen casualties of tissue exchange?  

In its judgment, the SC cited the Fundamental Rights of ladies and kids from the Constitution 

of India (in particular, Articles 14, 15, 16, 21, 23, 24, 38, 39, 45, 46) and applicable universal 

instruments. The court pondered on the explanations behind prostitution and the continuation 

of the casualties in calling and perceived that the casualties are poor people, unskilled and 

oblivious areas of the general public who are the objective gathering in the substance 

exchange; rich groups misuse them and harvest at their hopelessness and disgracefulness in a 

sorted out hoodlums, specifically, with police nexus. The court held that ladies found in the 

tissue exchange, ought to be seen more as casualties of unfriendly financial circumstances 

instead of as guilty parties in our general public. Similarly, the privilege of the tyke is the 

worry of the general public so that fallen ladies surpass trafficking of her individual from 

misuse; add to raise her kids; carry on with an existence with pride; and not to proceed in the 

foul social environment. Similarly, the kids have the privilege to equity of chance, pride and 

care, security and restoration by the general public with both hands open to bring them into 

the standard of social existence without pre-disgrace attached on them for no deficiency of 

her/his.  

The SC expressed that three Cs, viz., Counselling, Cajoling and Coercion were important to 

adequately authorize the procurements of different statutes. The part of NGOs in restoring 

and teaching the offspring of the fallen ladies was accentuated. Nitty gritty bearings were 

given for salvage, restoration of whores and offspring of whores. The SC considered that 

society was in charge of a lady turning into a casualty of circumstances along these lines, 

society ought to make reparation to avert trafficking in ladies, salvage them from red light 

territories and different ranges in which the ladies were driven or caught in prostitution. Their 

restoration by financial strengthening and equity, is the sacred obligation of the State. Their 

monetary strengthening and social equity with pride of individual, are the central rights and 

the Court and the Government ought to emphatically attempt to guarantee them. 
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• Lakshmi Kant Pandey v/s Union of India
10

 

The candidate, Lakshmi Kant Pandey, a lawyer, kept in touch with the Supreme (Court) 

asserting disregard and misbehaviour with respect to social associations and private selection 

organizations encouraging the reception of Indian kids to outside guardians. He noticed the 

long and dangerous trips these youngsters made to remote nations, alongside examples of 

disregard they encountered from their new parents bringing about impoverishment or sexual 

misuse of the kids. The Court regarded his letter as a writ appeal (a documenting made with a 

higher court to secure brief survey of an issue) and this organized the premise of the general 

population interest prosecution.  

In its judgment, the Court noticed that the nonattendance of lawful control of between nation 

receptions in India could bring about gigantic damage to Indian youngsters who may, for 

instance, be presented to the misuse of profiteering or trafficking. So as to ensure the welfare 

of kids, the Court, in meeting with a few social or youngster welfare foundations, laid out an 

extensive system of standardizing and procedural shields for directing between nation 

reception as insurance against misuse, abuse or abuse of kids and to secure them a sound, not 

too bad family life. While detailing gauges and systems the Court referenced different 

significant laws and approaches including Articles 15(3), 24, and 39 of the Indian 

Constitution with respect to tyke welfare, and the standards typified in the U.N. Revelation 

on the Rights of the Child (1959). The portrayed protections incorporate, amongst a few 

others, the prerequisite that outsiders wishing to embrace be supported by important 

authorized organizations in their own nation, that no appropriation application from a non-

native ought to be entertained specifically by any selection office in India, that offices 

chipping away at between nation receptions and authorized by the Government of India must 

meet certain stipulated criteria and attempt particular obligations in guaranteeing the 

wellbeing and prosperity of received youngsters, and that all between nation reception 

procedures must be endorsed by the nearby courts. 

• Court on its own motion v/s Government N.C.T of Delhi
11

 

Taking after a daily paper report with respect to a desperate lady who passed on a bustling 

road four days subsequent to bringing forth a child young lady, the Court brought this open 

interest suit (PIL) all alone movement. The Court likewise asked the Human Rights Law 

Network (HRLN), an ESCR-Net part association, to document an amicus brief on the status 

of maternal wellbeing for down and out pregnant and lactating ladies in Delhi, and to propose 

suitable cures. HRLN's amicus sketched out bunch state disappointments to execute 

government plans accommodating sustenance and wellbeing administrations to ladies and 

minimized gatherings. Additionally, the amicus incorporated a few case of government 

doctor's facilities declining to concede vagrants in labour.  

                                                           
10

 984 AIR 469, 1984 SCR (2) 795 
11
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After an underlying listening to, the Court issued a preparatory mandate to the administration 

of Delhi to set up:  

1) Five sanctuary homes only for dejected, pregnant and lactating ladies;  

2) A helpline to oversee accessibility;  

3) Nourishment and therapeutic offices accessible 24 hours a day in the sanctuaries;  

4) Projects to spread data about the safe houses disclosed on radio and TV to achieve the 

ignorant;  

5) Mindfulness camps each fortnight;  

6) Versatile medicinal units to convey individuals to the asylums; and 

7) Approaches to include NGOs in the safe house program. The administration tested the 

mandate by belligerence that such projects and homes as of now existed.  

 

The Court noticed that the projects the administration indicated were not financed by the state 

and did not have the ability to meet the Court's order. The Court additionally dismisses the 

administration's contention that the general population "in the most minimal strata of society" 

were transients who ought to be accommodated by their neighbouring, home states where 

more land was accessible.  

The Court indicated Article 21 of the Indian Constitution which expresses that "no individual 

should be denied of his life or individual freedom aside from as per a technique built up by 

law." This procurement has been deciphered comprehensively in the past by Indian courts to 

incorporate and ensure numerous rights including the privilege to human nobility, the 

privilege to vocation, the privilege to wellbeing, including the privilege to regenerative 

wellbeing, and the privilege to sustenance. The Court held that under Article 21 "we can't 

turn into the noiseless observers sitting tight for the Government to move like a tortoise and 

permit the down and out pregnant ladies and lactating ladies to pass on in the city of Delhi 

bringing forth a tyke or alongside the tyke. Such a circumstance can't be countenanced and is 

impractical to envision in the scenery of Article 21 of the Constitution of India." The Court 

permitted the administration to document further contentions, however meanwhile instructed 

the Government to set up no less than two safe houses with medicinal guide and nourishment 

so that no down and out lady would need to conceive an offspring in the road. The Court 

likewise decided the State needed to broadly advertise the presence of the sanctuaries. 

 

• PUDR V/S Union Of India
12
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It is alluded to as the Asiad Workers Case, the Supreme Court for this situation said that, "We 

are, thusly, of the perspective that when a man gives work of administration to another for 

compensation which is not exactly the lowest pay permitted by law, the work or 

administration gave by him plainly falls inside the degree and ambit of the words 

"constrained work" under Article 23 (of the Constitution of India)." 

• M.C. Mehta v/s State of Tamil Nadu
13

 

Background: 

A dissident legal advisor recorded an appeal with the court guaranteeing that the basic 

privileges of kids were by and large horribly abused in negation of Article 24 of the 

Constitution of India, which gives that " no youngster underneath the age of fourteen years 

might be utilized to work in any processing plant or mine or occupied with some other unsafe 

livelihood." The Court noticed that tyke work is a "major issue" in India, and analyzed the 

historical backdrop of kid work laws in India, including a choice by the court in 1991 in 

which it gave certain headings in the matter of how the personal satisfaction of kids utilized 

in manufacturing plants in Sivakasi could be progressed. 

Issue and Resolution: 

A dissenter legitimate guide recorded an advance with the court ensuring that the 

fundamental benefits of children were overall awfully manhandled in refutation of Article 24 

of the Constitution of India, which gives that "no adolescent underneath the age of fourteen 

years may be used to work in any preparing plant or mine or involved with some other 

hazardous job." The Court saw that tyke work is a "noteworthy issue" in India, and examined 

the authentic setting of child work laws in India, including a decision by the court in 1991 in 

which it gave certain headings in the matter of how the individual fulfilment of children used 

in assembling plants in Sivakasi could be advanced. 

Reasoning of the Court 

Under the national Constitution and universal instruments, including the Convention on the 

Rights of the Child, the Indian government is required to guarantee that youngsters don't 

participate in unsafe work. Looking to the reasons for kid work, destitution is the 

fundamental reason that propels guardians to utilize their youngsters, and unless option pay is 

guaranteed to families, these kids will keep on working. Since the fines forced on bosses 

would not be sufficient to keep a poor guardian from putting their tyke to work, the 

administration owes these guardians an obligation of help to expel their kids from perilous 

livelihood. 

STRATEGY TO OVERCOME HUMAN TRAFFICKING 

There are three stages to tackle Human trafficking in India. These three stages are - 

• PREVENTION-  In this there ought to be preventive procedures to overcome 

human trafficking. It ought to manage the underlying drivers of trafficking with 
                                                           
13
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training, livelihood and destroy destitution. The Government can likewise 

annihilate human trafficking by bringing issues to light and by making sound 

strategies that are executed. 

• PROTECTION- In this stage there ought to be implementation of approaches, 

offer help to casualties of trafficking, and engage the casualties by making them 

independence with the goal that they can make their life sound and stable. In this 

there ought to likewise be human rights based methodology 

• PROSECUTION- In this there ought to be criminalisation of traffickers by 

stringent laws, the state ought to research the foundation of trafficking and control 

them, there ought to likewise be sharpening of partners. There ought to likewise 

be global participation to control the trafficking.
14

 

CONCLUSION 

Human Trafficking in India is the most deplorable wrongdoing carried out not just by 

offenders enjoying barbaric exercises to fulfil their ruffian wants and for financial benefits 

additionally by uneducated natives of a debased society saturated with neediness and 

ignorance. Thus they get to be helpless against bogus guarantees of steady employments, 

conventional relational unions made by corrupt criminals and traffickers without inner voice.  

Following sixty four years of autonomy our administration might want us to trust that 

sacredness of life and security of characteristic and crucial privileges of each resident are 

ensured by law and the Indian Constitution, paying little respect to rank, belief and economic 

wellbeing. Be that as it may this figment is broken by slave merchants and sorted out posses 

who grab terrible kids from their families either by intimidation or false guarantees or vicious 

drive and sentence them to a horrifying outcome.  

Human trafficking ought to be ceased by making assurance, aversion and indictment. The 

Laws ought to be actualized and authorized. India is a creating country and it ought to check 

this issue. Numerous people are experiencing this Government ought to accomplish 

something to ensure them as ample opportunity has already past to accomplish something. 

We should raise the voice against human trafficking and make our country a better and safe 

place to live in.  

 

 

 

                                                           
14

 Ministry of Home Affairs, presentation on Fostering cooperation between  NREMs and State and non-State 

Fostering e actors in destination, transit and source countries (2014), 

www.ohchr.org/Documents/Issues/Trafficking/.../2014/18%20India.ppt  (Last seen on 29th April, 2016). 
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Abstract 
This study provides a brief overview of the issues related to human trafficking and its prevention with 
special reference to India. It details the causes that have turned human trafficking into a most 
flourishing industry. Cheap labour and sexual exploitation is mainly trafficked in poverty-stricken 
regions and among the most vulnerable populations. In total violation of their human rights, tribal and 
scheduled caste people, women and children have been pressed into such activities in complete 
violation of their human rights. The victims face several societal, economic and health issues at the 
time of confinement and also adapting to their earlier life if and when rescued from the clutches of 
their exploiters. The paper also aims to create awareness about the existing international and national 
anti-trafficking laws and their effectiveness in this regard.  NGOs working in this field suggest a huge 
gap in the estimates of the crime in Government of India reports and their own findings. This can be 
very harmful in the long-run as they disguise the actual cases of human trafficking and related crimes. 
Although the Government has taken initiatives especially through Anti Trafficking Units in the districts, 
it is yet to address strictly the involvement of officials, police officers and politicians in this racket. There 
is also evidence of the dilution of the legal prospects which is very harmful in rendering timely justice 
and adequate compensation. The sources used for this study are primarily secondary sources and the 
methodology used is qualitative research. In conclusion this study suggests certain combat strategies 
that can prevent this great denigration of humanity by humans. 
 
Keywords: awareness, human trafficking, laws, racket, strategies. 
 
Introduction 
Human smuggling and trafficking have become a global industry, involvingg millions of people each 
year, and generating billions of dollars in revenue (Besler, 2005). In a survey by Thomson Reuters 
Foundation, 548 global experts on women’s issues were asked, which 5 among 193 United Nation 
members did they consider most dangerous for women. According to the report submitted, India was 
named the most dangerous country for women in terms of human trafficking including sex slavery and 
domestic servitude. It was reported that the human traffickers of India, Libya and Myanmar exploited 
women in a global crime worth approximately 150 billion dollars a year. (Goldsmith, 26 June 2018). 
One of the greatest problems in India is trafficking in women for sexual exploitation. Young women 
are vulnerable to this crime in particular. Trafficking for bonded labour is more common in 
impoverished areas and among the vulnerable population like the tribals and the schedule castes. The 
National Crime Records Bureau of 2018 reported a total of 5264 cases of human trafficking of which 
64 per cent were women and 48 per cent were below 18 years old. States with the highest cases were 
Bihar, Maharashtra, Telengana, Jharkhand, Rajasthan, Andhra Pradesh, Assam, Orissa and West 
Bengal. (Sharma, July 30, 2020). According to NGO reports the figures are much higher. Data suggests 
that the government machinery is somewhat inadequate in dealing with the challenges posed by 
human traffickers in the context of the existing corrupt political environment and socio-economic 
backwardness in some areas. 
 
Methodology 
This study on human trafficking in India is based on data from relevant secondary sources. This data 
has been systematically collated and analysed. Both qualitative and quantitative method has been 
used for research analysis. 
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International Human Rights against Trafficking 
Human Rights as the term suggests is an essential component of human life that is naturally inherent 
to every born human. It refers to the right of life, liberty and equality; freedom from exploitation, 
discrimination, humiliation ensuring the dignity of life and expression. The concept of Human Rights 
can be traced back to civilised human existence and the acknowledgement by the ruling authority of 
the natural rights of its subjects which are inalienable. The famous French philosopher, Rousseau is 
credited with a very thought-provoking observation in the eighteenth century, ‘Man is born free and 
everywhere he is in chains’. What we term as Human Rights today is a codified version of mankind’s 
natural rights formulated by the United Nations after the Second World War that involved serious 
violations of human rights.  
It is but natural that the significance of assuring rights to all mankind was not lost on an esteemed 
international body liked the United Nations which defined a broad range of political, civil, economic, 
social and cultural rights. The Charter of the United Nations in 1945 and the Universal Declaration of 
Human Rights in 1948 has laid the highest standards for the protection of these principles. In course 
of time these rights have been extended to the marginalised sections and vulnerable groups women, 
children, minorities, people with other disabilities. The preamble of the Universal Declaration of 
Human Rights States, “It is essential if man is not to be compelled to have recourse, as a last resort to 
rebellion against tyranny and oppression, that Human Rights should be protected by the rule of law.” 
(United for Human Rights. What are Human Rights, p. 2) 
It goes without saying that Human Rights are more essential for the vulnerable groups and in this 
regard one of the most cruel form of denial of Human Rights is Human Trafficking. Human Trafficking 
means trade of human exploitative purposes including bonded and forced labour, commercial sexual 
exploitation and illegal organ-trade. The Protocol to Prevent, Suppress and Punish Trafficking in 
Persons, especially Women and Children, also known as UN TIP Protocol, provides the first common 
international definition of ‘trafficking in persons’. This Protocol (15 November, 2000) also discusses 
other problems that can arise from trafficking that leads to total degeneration of human life. The 
Protocol is expected to standardize the laws of its member countries to ensure protection and 
punishment to the offenders. Article 3, paragraph (a) of the Protocol (15 November, 2000) defines 
‘Trafficking in Persons’ as “the recruitment, transportation, transfer, harbouring or receipt of persons, 
by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, 
of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or 
benefits to achieve the consent of a person having control over another person, for the purpose of 
exploitation”. Broadly speaking Human Trafficking means trade of humans for exploitative purposes 
including bonded and forced labour, commercial sexual exploitation and illegal adhere to these 
principles. In course of time these rights have been extended to the marginalised sections and 
vulnerable groups women, children, minorities, people with other disabilities (United Nations Office 
on Drugs and Crime, 2008). 
 
National Laws and Legislations against Trafficking 
The great nationalists, who framed the Constitution of India were inspired by the concept of Human 
Rights and in framing the Fundamental Rights they ensured that ‘We the People of India’ were not 
denied our basic rights. The visionary constitution-framers considered servitude, slavery, forced 
labour, the age-old Devdasi system to be a curse for India which had just emerged from the clutches 
of colonialism. Naturally, Human Trafficking was an anathema to a free democratic socialist India. Thus 
they provided the Right against Exploitation (Article 23) of our Constitution, prohibiting traffic in 
human beings and forced labour. According to the Article, (1) Traffic in human beings and begar and 
other similar forms of force labour are prohibited and any contravention of this provision shall be an 
offence punishable in accordance with law. (2) ‘Nothing in this article shall prevent the state from 
imposing compulsory service for public purpose. And in imposing such service the state shall not make 
any discrimination on grounds only of religion, race, caste or class or any of them’. Article 23(1) 
proscribes three exploitative practices, viz., (a) Begar (b) Traffic in human beings1; and (c) Forced 
labour. 
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A significant feature of Article 23 is that it protects the individual not only against the State but also 
against private citizens. (a)Begar means ‘labour or service exacted by Government or a person in 
power without giving remuneration for it.’ The practice was widely prevalent in the erstwhile princely 
States and this evil was abolished. (b) Traffic in humans is an expression implies slavery, the buying 
and selling of human beings as if they are chattels. Traffic in women for immoral purposes is also 
covered by this expression (3) Forced Labour of the kind of contemplated by the Article is in the nature 
of human trafficking or begar.  
Special protection from trafficking and other forms of exploitation has been provided to the children 
of our country. Article 24 of our Constitution provides: ‘No child below the age of fourteen years shall 
be employed to work in any factory or mine or engaged in any other hazardous employment’. This 
provision read with the Directive Principles of State Policy contained in Articles 39(e) and 39(f), 
provides for the protection of the health and strength of children below the age of fourteen years. 
Government of India has also enacted many laws to prevent violation of the rights of innocent children 
who cannot speak for themselves when violated physically or mentally. The Child Labour (Prohibition 
and Regulation) Act of 1986 prohibits the employment of children under the age of fourteen years in 
hazardous occupations listed by the law. In 2006, and again in 2008 the list was expanded. The Juvenile 
Justice (Care and Protection) of Children Act of 2000 made it a criminal offence, with imprisonment 
for anyone to purchase or employ a child in any hazardous employment or in bondage. The Immoral 
Traffic in Persons (ITPA) Act 1956 also prohibits the procuring, inducing or taking of a person for the 
purpose of prostitution. The Protection of Children from Sexual Offences (POCSO)Act 2012 prohibits 
a range of sexual offences against children under the age of eighteen. Human trafficking (sections 370 
and 370A IPC), follows the passage of the Criminal Law (Amendment) Act 2013. Under the new section 
370 of the Indian Penal Code, trafficking of persons for ‘physical exploitation or any form of sexual 
exploitation, slavery or practises similar to slavery, servitude and the forced removal of organs’ is 
prohibited. The Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act and the Bonded 
Labour System (Abolition) Act (BLSA) specifically criminalised bonded labour.  
 
Are the Legal Measures Effective? 
There is no doubt that due to such strong legislations many rescue operations have taken place. The 
Anti-Human Trafficking Units of the Government spread over all districts in India, and many non-
Government humanitarian groups are involved in this process and especially in rescuing young and 
underage girls from the prostitution racket. Out of 15379 victims, 58% of them were below eighteen 
years of age according to National Crimes Record Bureau statistic crime report in 2016. A total of 
23117 of victims of Human Trafficking were rescued in 2016. In the year 2016, more than 8000 cases 
of Human Trafficking had been lodged, out of which 182 foreigners were rescued during the year as 
per NCRB (Bureau, 2016). 
However, in spite of legislations and rescue operations in 2016, about 23000 of human trafficking case 
were reported in India and the number is increasing passing year. Around 40% of trafficking is from 
West Bengal followed by Assam, Rajasthan, and Gujarat (Barua, 2018). The administrative capacity to 
combat human trafficking is woefully inadequate. One of the main reasons for the high traffic 
percentages in these states are the porous borders with few official check posts. Trafficking is then 
not limited within the country but also acquires international dimensions.  
It has been claimed that in some cases the punishment for the traffickers is not stringent enough. For 
instance, the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act and the Bonded Labour 
System (Abolition) Act (BLSA), prescribe penalties of only up to five years and three years imprisonment, 
respectively. This punishment is not commensurate with the crimes committed. The punishment fixed 
under BLSA  hardly serves as a future deterrent for bonded cheap labour in factories and construction sites. 
There are also instances of recruitment of children younger than age eighteen, forcefully incorporated in 
insurgent armed and terrorist groups  like the Naxalites in Chattisgarh or the Terrorist camps in Kashmir. 
However, protection to these children is not provided by the law. 
Furthermore, a new methodology adopted by the National Crimes Research Bureau is rather suspect 
as its mechanism hides crimes. If we analyse the crime rate in India, as provided by NCRB, it was over 
540 in 2013, increased to 581 in 2014 and was almost 582 in 2015. The crime rate then dropped 
abruptly by about 35 per cent to 379.3 in 2016, increasing to 388.6 in 2017 and dropping again in 
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383.5 in 2018. How did this happen? The answer lies in the Principal Offence Rule (POR), a new 
methodology for calculating crime data which registers a case on the basis of its highest punishment. 
For instance a case will be counted as a murder only though it might involve a series of offences like 
kidnapping, forceful confinement, rape, human trafficking and murder (Dutta, January 10, 2020). Anti-
trafficking charities fear the number is much higher with many cases going unreported as survivors 
fear stigma and retribution from traffickers if they file complaints. 
Government data shows that 93% of human trafficking cases sent to courts in 2016 were pending trial 
and the conviction rate in cases where trials had taken place was 54%. Tafteesh researchers analysed 
police diaries, cases filed in court, and complaints registered with police by survivors in West Bengal 
and Andhra Pradesh after they had been rescued and returned home. According to Snigdha Sen of 
Tafteesh, the study showed that 31 of the 429 people charged with slavery offences had previous 
trafficking and were accused convictions for trafficking and were convicted of being involved in more 
than one slavery case involving children and adolescents, Snigdha Sen of Tafteesh said. The 
researchers pointed out that 64 people accused of slavery offences were granted bail and returned to 
neighbourhoods where trafficking victims lived and worked. Ram Mohan, secretary of Andhra 
Pradesh-based anti-trafficking charity HELP lamented that the investigations by the police was not as 
thorough as it should be in case of such organised crimes. He further pointed out that that this often 
resulted in criminals going scott free when in reality the need of the hour is “good investigation and 
strong testimonies from survivors after they are counselled” (Nagaraj, September 3, 2019). 
The media, NGOs, and authorities continued to document a persistent lack of accountability and 
negligence in government-run, government-funded, and privately run shelters which sometimes resulted 
in abuse and trafficking of residents as in the Muzaffarpur shelter rape case in Bihar first exposed in 2018 
by the ‘Koshish’ Project of Tata Institute of Social Sciences (Sharma A. , July 31, 2018). A controversial draft 
anti-trafficking bill was passed in the lower house of Parliament in 2018 and it is under ministerial review 
at present. Its inadequate provisions relating to immunity of trafficked victims and presuming guilt of 
owner of premises without the safeguards which exist in other criminal legislations are debateable. 
Moreover, the draft legislation has been criticised for its vague language allowing scope for misuse of 
power by officials (Sharma A. a., 2019).  
 
How to Strike at the Root of the Problem: Suggestions 
It is thus obvious that the root of the problem lies very deep and cannot be uprooted by mere laws. 
To understand the gravity of human trafficking we need to study its causes and realize how human 
trafficking can lead to the complete degeneration of a human being, denying a human being her/his 
inalienable natural rights: 
Poverty: The victims are by majority from the lowest economic rung of the society. In the search for a 
better living ,they are usually trapped by the traffickers into prostitution, or lured into forced labour 
and or selling their internal organs like kidney, eyes etc. Once in the clutches of these traffickers it is 
difficult for the victims to resist or protest. They are abducted and locked up like cattle to be abused 
at will, at the mercy of their masters to whom they are literally enslaved. As the traffickers ensure 
their victims are transported far away from their villages, the poor men, women and children find 
themselves without any financial or moral support in a new place and have to depend on their 
exploiters for their meal, lodging, rather their very existence. 
Low wages: In the rural areas successive Governments have tried to deal with the economic disparity 
in the wages of landless labourers, farm labourers etc. but the economic exploitation prevails and they 
are forced to subsist on very low wages not at all commensurate with the amount of labour put in by 
them. Most of the unskilled labourers are forced to give their labour on the farmlands of village 
headmen and other powerful men. In the urban areas also taking advantage of the unorganised labour 
force, men, women and children are compelled to work in construction industry for long hours without 
adequate wages.  
Lack of Education and Awareness: Most of the victims of Human Trafficking are not educated enough 
to know about the legislations and judgments that can save them from the traffickers. It could be that 
they are vaguely aware of their rights but even then have no recourse to the courts of law. Many are 
not even in a position to lodge a complaint with the police.  
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Corruption: There have been claims that political leaders, officials and law enforcement in our country 
have been complicit with traffickers by accepting bribes from them and turning a deaf ear to the 
suffering voices instead of protecting them as their duty demands. Thus if laws are not implemented 
by the officers they lose their meaning and are reduced to mere scraps of papers. 
Societal Exclusion: The poorest of the village folks generally belong to the lowest caste in societal 
hierarchy. We have not advanced to the point where we can view all humans as equal even in the 
twenty first century. The age-old caste divisions persist in India, especially in the rural areas where 
certain sections of the society are considered as outcastes and untouchables. Such unfortunate folks 
who are humiliated as low born find themselves alienated from their villages and look for a better life 
in another part of the country. These vulnerable people become easy prey in the hands of the 
traffickers. 
Gender Discrimination: In our patriarchal society women have never been treated on par with men. 
The birth of a male child is preferred to that of a female child and she is considered a burden to the 
parents who have to collect a dowry to pay off to her groom and in-laws. In this situation traffickers 
in the guise of grooms refusing dowries have won over the poor parents, marrying their unsuspecting 
daughters, only to push them into prostitution. Some of them are so socio-economically weak that 
they are willing to sell off their daughters to these racketeers. It is also easy to lure these girls who are 
illiterate and immature. Many of these females are under-age and the way they are forced into sex 
trade is the worst experience a human can ever have; an absolute and violation of her human rights. 
Smuggled away from the comfort of their homes they are locked up and beaten and raped time and 
again by different men till at some point of time they have a total breakdown. If some of them are 
rescued from brothels they are not welcomed back in their home and neighbourhood. The social 
stigma attached to them scars many such women for life. 
Urbanisation and Globalization: The increase in IT and BPO workers is a result of migration to urban 
areas and there is a growing demand for casual and professional sex in the cities. The communication 
revolution has also brought along with it sex tourism and the scope of the entertainment industry has 
greatly widened making sex trade very lucrative.. An increasingly international world has seen the 
rapid transfer of goods, services and social aspirations across borders and regional imbalance between 
developed and developing worlds has resulted in illegal migration and corresponding rise in 
opportunities for human trafficking (Danailova-Trainor and Laczko 2010). Increasing economic 
disparities between the developed and developing world, along with the feminisation of poverty and 
marginalisation of many rural communities, have produced conditions making people vulnerable to 
trafficking.  
Flourishing Organ Trade: One of the main causes of human trafficking is the flourishing trade in human 
organs. The traffickers lure the victim with promises of huge monetary benefit but in reality the life of 
the victim is at risk as operations are carried out in illegal clinics in unhygienic conditions with no 
medical care at all. According to NCRB (2015), 15 cases were registered in India under the 
Transplantation of Human Organ Act, 1994. 
Manipulation of Children: Children are innocent to the evil designs of traffickers and thus easy to 
manipulate. They can be forced to work under duress for long hours. Although employing under-age 
children is punishable by law there is a great demand for children in manufacturing tobacco, spinning, 
weaving, dying, tanning, carpets, rugs, hotels industry and as domestic servants. Children, both boys 
and girls, are also major victims of sex trade and the trauma they suffer nips their natural growth in 
the bud. 
Preference for Foreigners: People who migrate from neighboring countries in search of better living 
conditions are often trapped by the traffickers, especially the women. A section of the clientele in the 
sex racket prefer foreign females like those from Nepal etc. Rich sheikhs come to India with specific 
demands for marrying and or enslaving young girls. Most of the women from Bangladesh are found 
working as cheap domestic helps in North India.  
Low investment: Human trafficking ensures huge profits with very low investment and low 
maintenance. No wonder the criminal graph of human trafficking is sky high. 
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Conclusion 
To alleviate the evil of human trafficking and ensure men, women and children the basic right to live 
a free life with dignity, it is imperative to strike at the root of the problem. It is difficult to accurately 
measure the impact of trafficking because of its clandestine nature and hidden economies in which 
trafficked people work. According to Aronowitz (2009), “Lack of legislation and inadequate national 
definitions; lack of political will; inexperience in dealing with the issue; corruption; victims’ inability or 
unwillingness to cooperate all make it difficult to determine the scale and impact.”  It is obvious that 
just a declaration of human rights or fundamental rights will not cleanse the system. The message has 
to percolate to the most vulnerable section of the society for whom these protocols have been made. 
They need to be educated about their rights against the State or any individual. The right law and 
order atmosphere has to be created so that the victim can report such violation instantaneously 
without fear of being persecuted by the protector, namely the police. Rescue operations also need to 
be launched with great alacrity and proper training. Anti-human trafficking units (AHTUs) of the 
Government and human rights groups can work together in this field.  
Although most of the anti-trafficking laws give judges the authority to provide trafficking victims with 
compensation, the latter do not receive the same. Even in cases brought into media glare like the 
Muzaffarpur case where the female inmates, mostly children were raped, activists reported authorities did 
not investigate all high-level officials who may have been involved in the case. Government should 
encourage state and territory compliance with the Supreme Court’s recommendation to audit all 
government-run and -funded shelter homes. The draft anti-trafficking bill of the Lok Sabha should also be 
duly revised and placed in the Rajya Sabha soon since the pandemic situation and the resultant socio-
economic suffering has made more people susceptible to the designs of human traffickers. It is of utmost 
significance to rehabilitate the victims of human trafficking and welcome them back into the societal 
hold instead of stigmatizing them. Various studies have shown that the loss of basic self-respect and 
self-esteem is most detrimental psychologically at a personal level and it is equally demotivating for 
the society at large (Hossain, 2010). At the economic level it is indicative of an unproductive economy 
and politically it mocks the seat of democracy and the lofty political ideals of liberty, equality and 
fraternity. Above all Human Trafficking is a crime against humanity like no other. It leaves us with the 
question of our claim to civilization and progress. 
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  ABSTRACT 
Human trafficking remains a significant and multifaceted challenge in India, with deep-

rooted historical, social, and economic factors contributing to its persistence. This abstract 

provides a comprehensive overview of the issue, examining its historical context, current 

trends, legal framework, government response, and challenges. India's history of human 

trafficking dates back centuries, including the transatlantic slave trade, internal slavery, 

and colonial-era exploitation. Marginalized communities, including lower castes, tribal 

groups, and women and children, have been particularly vulnerable to trafficking 

throughout history. In modern times, human trafficking in India has evolved to encompass 

various forms of exploitation, including sexual exploitation, forced labour, domestic 

servitude, organ trade, and child marriage. Trafficking networks have become increasingly 

sophisticated, taking advantage of economic disparities, lack of education, and social 

discrimination. Legal Framework: India has enacted several laws to address human 

trafficking, including the Immoral Traffic (Prevention) Act, 1956 (ITPA), the Bonded 

Labour System (Abolition) Act, 1976, and the Protection of Children from Sexual Offences 

(POCSO) Act, 2012. However, enforcement of these laws faces challenges, and gaps remain 

in protection and support for victims. 

Keywords: Human Trafficking, India. 

 

I. INTRODUCTION 

Human trafficking is a grave violation of human rights and a pervasive crime that affects 

millions of individuals worldwide, including in India. With its vast population, diverse socio-

economic landscape, and complex migration patterns, India grapples with the multifaceted 

challenges posed by human trafficking. This introduction provides an overview of the 

phenomenon of human trafficking in India, examining its prevalence, root causes, forms of 

exploitation, and the socio-economic factors that contribute to its persistence. India is both a 

source and destination country for human trafficking, with internal trafficking being particularly 

prevalent. Victims are trafficked for various forms of exploitation, including sexual 

exploitation, forced labour, domestic servitude, bonded labour, child labour, and organ trade. 

Women and children are disproportionately affected, though men also fall victim to trafficking, 
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especially for labour exploitation. Human trafficking in India is fuelled by a complex interplay 

of socio-economic factors, including poverty, lack of education and employment opportunities, 

social exclusion, gender inequality, caste-based discrimination, armed conflict, natural 

disasters, and migration. Vulnerable communities, such as those living in poverty, remote areas, 

or conflict zones, are at heightened risk of exploitation. 

Trafficking in India takes various forms, reflecting the diverse vulnerabilities of its population. 

Women and children are often trafficked for sexual exploitation, including prostitution, 

pornography, and forced marriage. Men, women, and children are also subjected to forced 

labour in industries such as agriculture, construction, domestic work, manufacturing, and 

textiles. Additionally, trafficking for organ trade, begging, and other forms of exploitation 

occur. India's socio-economic conditions, characterized by widespread poverty, unequal access 

to resources, rapid urbanization, and internal migration, create fertile ground for trafficking 

networks to thrive. Lack of social protection mechanisms, inadequate law enforcement, 

corruption, and weak implementation of laws further exacerbate the problem. The Indian 

government has taken steps to address human trafficking through legislation, policies, and 

programs aimed at prevention, protection, prosecution, and rehabilitation. Key legislative 

frameworks include the Immoral Traffic (Prevention) Act, 1956, the Bonded Labour System 

(Abolition) Act, 1976, and the Protection of Children from Sexual Offences (POCSO) Act, 

2012. However, challenges remain in enforcement, coordination between agencies, victim 

identification, and support services. Human trafficking in India is a complex and multifaceted 

issue that requires a comprehensive and coordinated response from government, civil society, 

international organizations, and other stakeholders. Efforts to combat trafficking must address 

its root causes, strengthen legal frameworks, enhance law enforcement capacities, improve 

victim support services, and promote socio-economic empowerment and inclusion. Only 

through collective action can India effectively tackle the scourge of human trafficking and 

protect the rights and dignity of all individuals. 

II. TYPES OF HUMAN TRAFFICKING 

1. Sex Trafficking: Involves the recruitment, harbouring, transportation, provision, or 

obtaining of a person for the purpose of a commercial sex act, where the individual is 

forced, coerced, or deceived into engaging in sexual activities for monetary gain. This 

form of trafficking often affects women and children and can involve prostitution, 

pornography, and sexual slavery. 

2. Labour Trafficking: Involves the recruitment, harbouring, transportation, provision, or 
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obtaining of a person for labour or services through the use of force, fraud, or coercion. 

Victims of labour trafficking may be exploited in various industries, including 

agriculture, construction, manufacturing, domestic work, and hospitality. They are often 

subjected to harsh working conditions, long hours, and minimal or no pay. 

3. Child Trafficking: Involves the recruitment, transportation, transfer, harbouring, or 

receipt of children for the purpose of exploitation. Children are trafficked for various 

forms of exploitation, including sexual exploitation, forced labour, child marriage, and 

domestic servitude. They are particularly vulnerable due to their age, dependence, and 

limited ability to protect them. 

4. Forced Marriage: Involves the coercion, deception, or abduction of individuals, usually 

women and girls, into marriage without their consent. Forced marriage can lead to 

various forms of exploitation, including domestic servitude, sexual exploitation, and 

forced labour. 

5. Organ Trafficking: Involves the illegal harvesting, transportation, or sale of human 

organs or tissues, often without the consent of the donor. Victims of organ trafficking 

may be deceived or coerced into donating their organs, or they may be kidnapped and 

forcibly operated on to remove their organs. This form of trafficking is driven by the 

demand for organs for transplantation. 

6. Debt Bondage: Involves the exploitation of individuals who are trapped in debt and 

forced to work to repay debts that they cannot realistically repay. Debt bondage can 

occur in various industries, where workers are lured into accepting loans with exorbitant 

interest rates or are coerced into working to pay off debts incurred by themselves or their 

families. 

III. CAUSES OF HUMAN TRAFFICKING 

Some of the primary causes include: 

1. Poverty: Economic disparities and lack of opportunities can make individuals 

vulnerable to trafficking, as they may be lured by promises of better jobs or income. 

2. Lack of Education: Limited access to education can leave individuals uninformed 

about the risks of trafficking and less able to recognize exploitative situations. 

3. Gender Inequality: Women and girls are disproportionately affected by trafficking, 

often due to unequal power dynamics, discrimination, and gender-based violence. 

4. Conflict and Instability: Conflict zones and regions with weak governance can create 
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environments ripe for trafficking, as law enforcement may be compromised and 

communities disrupted. 

5. Demand for Cheap Labour and Commercial Sex: The demand for cheap labour in 

industries such as agriculture, construction, and manufacturing, as well as the demand 

for commercial sex, drives traffickers to exploit vulnerable individuals. 

6. Social Marginalization: Marginalized groups such as migrants, refugees, LGBTQ+ 

individuals, and ethnic minorities may face increased risks of trafficking due to societal 

discrimination and exclusion. 

7. Globalization and Mobility: Increased mobility and globalization can facilitate 

trafficking by providing traffickers with greater access to victims and opportunities to 

exploit gaps in legal and regulatory frameworks. 

8. Corruption: Corruption within law enforcement, government, and other institutions 

can enable trafficking networks to operate with impunity, undermining efforts to combat 

the crime. 

IV. LEGAL FRAMEWORK  

1. The Immoral Traffic (Prevention) Act, 1956 (ITPA): This is one of the primary laws 

in India dealing with trafficking in persons for commercial sexual exploitation. It 

criminalizes trafficking for the purpose of sexual exploitation and related offenses. The 

Act was later amended and renamed as the "Immoral Traffic (Prevention) Act, 1986." 

2. The Bonded Labour System (Abolition) Act, 1976: This Act aims to eradicate bonded 

labour, a form of trafficking where individuals are forced to work to repay debts, often 

under exploitative conditions. 

3. The Child labour (Prohibition and Regulation) Act, 1986: Although primarily 

focused on child labour, this act also addresses aspects of trafficking of children for 

labour exploitation. 

4. The Juvenile Justice (Care and Protection of Children) Act, 2015: This Act is 

focused on the care, protection, treatment, and rehabilitation of children in need of care 

and protection, including victims of trafficking. 

5. The Protection of Children from Sexual Offences (POCSO) Act, 2012: While not 

exclusively focused on trafficking, this Act provides for the protection of children from 

sexual abuse and exploitation, which can include instances of trafficking. 
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6. The Criminal Law (Amendment) Act, 2013: This amendment to the Indian Penal 

Code (IPC) introduced various new offenses related to sexual assault, including 

trafficking of persons for exploitation. 

7. The Trafficking of Persons (Prevention, Protection and Rehabilitation) Bill, 2018: 

This proposed bill seeks to address trafficking comprehensively, including prevention, 

protection, and rehabilitation of victims. It aims to consolidate existing laws and provide 

for more stringent measures against traffickers. 

V. JUDICIAL CASES 

1. Vishal Jeet v. Union of India (2016): This case involved the Supreme Court's directive 

to state governments to strictly enforce laws against human trafficking, emphasizing the 

need for proactive measures to prevent trafficking and protect victims. 

2. Prafulla Kumar Sarkar v. State of West Bengal (2010): In this case, the Calcutta 

High Court emphasized the importance of witness protection in human trafficking cases, 

highlighting the vulnerability of witnesses and the need for adequate safeguards to 

ensure their safety. 

3. Rajesh v. State of Haryana (2013): The Punjab and Haryana High Court in this case 

emphasized the role of law enforcement agencies in effectively investigating and 

prosecuting cases of human trafficking, stressing the need for coordinated efforts to 

combat this crime. 

4. Ranjit Singh v. Union of India (2014): The Delhi High Court, in this case, underscored 

the significance of rehabilitation and support services for victims of human trafficking, 

emphasizing the duty of the state to provide necessary assistance for their physical, 

psychological, and social recovery. 

5. Nilabati Behera v. State of Orissa (1993): Although not solely focused on human 

trafficking, this landmark case by the Supreme Court of India established the principle 

of compensation for victims of human rights violations, including those subjected to 

trafficking, highlighting the state's responsibility to provide restitution to victims. 

6. Gaurav Jain v. Union of India (2016): In this case, the Bombay High Court 

emphasized the importance of public awareness and education in preventing human 

trafficking, advocating for measures to inform and empower individuals, especially 

vulnerable groups, to protect themselves from exploitation. 
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VI. CONCLUSION  

Human trafficking remains a significant and complex issue in India, despite the presence of 

laws and judicial interventions aimed at combating it. The country has enacted various 

legislative measures to address different forms of trafficking, including for sexual exploitation, 

forced labour, and child trafficking. However, challenges persist in effectively implementing 

these laws, prosecuting offenders, and providing comprehensive support to victims. Factors 

contributing to the prevalence of human trafficking in India include socioeconomic disparities, 

lack of awareness, porous borders, and corruption. Vulnerable populations, including women, 

children, migrants, and marginalized communities, are particularly at risk of falling prey to 

traffickers. 

Efforts to combat human trafficking require a multi-faceted approach involving collaboration 

among government agencies, law enforcement, judiciary, civil society organizations, and 

international partners. This approach should encompass prevention through education and 

awareness-raising, effective enforcement of laws, prosecution of traffickers, protection and 

support for victims, and international cooperation to address transnational trafficking networks. 

While progress has been made in recent years, including through landmark judicial decisions 

and legislative reforms, continued commitment and concerted action are needed to address the 

root causes of trafficking, protect the rights of victims, and hold perpetrators accountable. Public 

awareness, community engagement, and the empowerment of vulnerable populations are 

crucial in building a society where human trafficking is not tolerated, and all individuals are 

treated with dignity and respect. 

***** 
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Immoral Traffic in Women and Girls: Need for Tougher Laws and Sincere 
Implementation

IMMORAL TRAFFIC IN WOMEN AND GIRLS: NEED FOR TOUGHER LAWS AND SINCERE 
IMPLEMENTATION

by
Poonam Pradhan Saxena

I Introduction
IMMORAL TRAFFIC in women and girls is a classic example of how from time 

immemorial sexual gratification of men has seen the pushing of countless girls in an 
age of innocence to flesh trade. The inhuman and barbarous methods for their 
induction into the trade, their forcible and later a kind of fait accompli adaptation to its 
inherent features and then with the turn of the tables their active role in luring other 
girls into the same fate is a vicious circle, sitting on which the respectable pimps 
flourish and the actual victim is seen with disdain and contempt. She is a fallen 
woman even if her entry in the profession was against her wishes. Respectable 
members of the society discuss this issue from a distance but do not forgive the 
victims for being in a situation over which they have no control. While they look 
contemptuously on her, the pimps and her clients retain their respectability. To satisfy 
the lust of men, women and girls are lured, enticed, married fraudulently or even 
kidnapped by pimps or agents. In this vicious racket, all the three parties get 
something. The customer, but for him the whole institution of prostitution would not 
exist had his physical needs satisfied; the prmp gets his share of money for which he 
enters the racket but the girl gets the beatings, starvation, torture till the point of 
breaking as part of the initial training and finally around more than ten customers a 
day with deadly diseases. She becomes a threat to the morals of the respectable in the 
society and a potential health hazard. Conferences and workshops usually do not have 
sex workers as participants as they continue to be despised. It is said that once a girl 
is induced into prostitution no gentleman comes forward to marry her. She is 
described as a woman making a living out of sin yet the gentleman even after 
repeatedly having an intimate association with this woman continues to be clean. 
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Trafficking is a systematic and organized economic activity, involving displacement 
and movement of persons for their exploitation.  The traffickers have a conjoint 
relationship with the customers, preying on the ill-fated victims. Their modus operandi 
is to take their prey through unfamiliar routes to unknown destinations making 
retracing practically impossible and to cut them off their roots completely, making 
them totally isolated and at the mercy of the traffickers. Trafficking is extremely 
profitable and has no risk of a lack of market as the demand for girls and children 
increases with time and those who help supply at the appropriate time & place and to 
appropriate people make huge profits with small investments made over a short time 
period. 

Traffickers sometimes operate individually or as part of an organized racket. In the 
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former case they are more visible and make both monetary as well as personal sexual 
gains out of it. The inducement is the lure of money offered to the victim's family 
members in the guise of employment in a big city or even marriage to a wealthy man 
or to the traffickers themselves. Sometimes even the family members or so-called well 
wishers of the family are involved in this racket. They influence the family after 
negotiating with traffickers who flaunt their wealth, create an impression of being 
financially very comfortable, disguise themselves as grooms and actually marry the 
unsuspecting girls only to throw them in brothels later on. The parents are sometimes 
blinded by the false picture of luxury projected by the pimps and sometimes by the 
money advances already given to them. They readily agree to perform the marriage 
sometimes in undue haste so as not to lose the opportunity. Parents and other 
guardians, well wishers and relations, all are in fact culprits as despite enough ground 
for suspicion and the unreal situation, they deliberately enter into the transaction 
blinded by the lure of money, taking shelter later behind their poverty and 
inexperience. In the areas ridden with poverty and large number of children, selling 
girls by the families in exchange of money does hot seem to be a bad proposition. 

The second category of traffickers is the organised syndicate operating through the 
procurers and lay down rules which the latter strictly follow. They have strong 
connections with influential people at all levels besides having links with international 
criminals, narcotics smugglers and with placement and recruiting agencies offering 
jobs abroad. The complete chain with corruption at all levels from the local police to 
those posted at the border, from the passport officers to the police at the destination, 
makes trafficking a smooth flowing process for them. They are rarely caught or 
prosecuted, as active help is readily available from the law enforcers themselves. 
Drugged with money and muscle power they believe in spreading fear and do not 
hesitate to take revenge on those who dare to expose them. Isolated or occasional 
raids on their activities merely bring them back within a short time. Trafficking 
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thus continues unabated. The risks are minimal in comparison to the huge returns and 
this fact reinforces the risk-bearing capacity of the procurers. 

The pimps also often trap children, who run away from their homes for a variety of 
reasons. Similarly a large number of girls and women are kidnapped for the purposes 
of trafficking. The high rate of kidnappings and reports of missing women and children 
bares the dangerous and vicious proportions of trafficking. Though it is believed that 
the organized mafia and the pimps are dominated by men, women play an active part 
in luring the girls from villages by displaying their lavish life styles, befriending 
unsuspecting runaway girls by promising them job opportunities and later inducting 
them in the sex trade. 

II The law
The Constitution of India has incorporated various provisions for upholding the 

dignity of women which, if implemented, in the correct perspective should be 
immensely useful for tackling effectively the problems of trafficking. Article 21 gives a 
right to life and personal liberty. ‘Right to life’ does not merely mean animal existence 
but includes a right to live with human dignity. Article 23 provides for prohibition of 
traffic in human beings and forced labour. Similarly, article 24 prohibits employment 
of any child including a female below the age of fourteen years to work in any factory 
or mine or engage in any other hazardous employment. Forced labour in any form 
including begar and trafficking in human beings is completely prohibited and any 
contravention of these provisions has been declared an offence punishable in 
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accordance with law. Article 39 of the Constitution, enjoins as part of the directive 
principles of state policy that it is the duty of the state to ensure that the health and 
strength of the workers, men or women and the tender age of the children are not 
abused and that citizens are not forced by economic necessity to enter avocations 
unsuited to their age or strength. 

The law of crimes of India namely The Penal Code, 1860 (IPC) has several 
provisions dealing with trafficking and forced prostitution. Imprisonment up to 10 
years and fine is provided for kidnapping or abduction of a woman with intent to marry 
her by force or to force her into illicit intercourse or to compel her directly or indirectly 
to go from a place for this purpose  and where the girl happens to be a minor, even 
inducing her by any means to go from any place for this purpose is punishable. 
Importing into India a girl below 21 years with intent or knowledge for this purpose 
will incur the same penalty.  
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Kidnapping or abduction of any person in order to or knowing it likely that the said 
person will be subjected to or be put in danger of being subjected to grievous hurt or 
slavery or unnatural lust of any person may be punished with imprisonment upto 10 
years and fine.  Concealment or wrongful confinement of a kidnapped or abducted 
person is also punished in the same manner.  Isolated or habitual importing, 
exporting, removing, sale purchase or disposal of any person as slave, and accepting, 
receiving and detaining against his/her will any person as slave is punishable with 
imprisonment for seven years and fine.  There are other sections dealing with 
prevention of obscenity etc.

The United Nations Convention on the Prevention of Immoral Traffic, of December 
1949 states that prostitution is incompatible with the dignity and worth of the human 
person and endangers the welfare of the individual, the family and the community. 
The Convention provides that party states agree to punish any person who, to gratify 
the passion of another, procures, entices or leads away, for purposes of prostitution, 
another person, or exploits another person even with the consent of that person; or 
who keeps, manages or knowingly finances or takes part in the financing of a brothel; 
or who knowingly lets or rents a building or other place or any part thereof for the 
purpose of the prostitution of others.  The Convention also provides that parties would 
take measures for prevention of prostitution and rehabilitation and social adjustment 
of victims of prostitution through their public and private educational, health, social, 
economic and other related services,  and also for supervision of employment agencies 
in order to prevent persons seeking employment, in particular women and children, 
from being exposed to the danger of prostitution.

India being a signatory to the Convention ratified it and passed the Suppression of 
Immoral Traffic in Women and Girls' Act, 1956 (SITA) in 1956. It was amended in 
1986 and renamed Immoral Traffic Prevention Act, 1956. 

The object of the Act is not abolition of prostitutes and prostitution as such and to 
make it per se a criminal offence or punish a woman because she prostitutes herself 
but the purpose of the Act seems to inhibit or abolish commercialized vice namely the 
traffic in women and girls for the purposes of prostitution as an organized means of 
living. 
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However, the Act makes seducing or soliciting from a public place,  or in the vicinity 
of public places punishable. ‘Prostitution’ means sexual exploitation or abuse of 
‘persons’ and not merely ‘females’ for commercial purposes.  The old definition of 
prostitution as meaning “a female who offers her body for promiscuous sexual 
intercourse for hire, whether in money or in kind” was deleted. Thus the shift from an 
individual activity to commercial exploitation is evident. The Act, which is protective 
and not punitive, makes, keeping a brothel  or allowing premises to be kept as a 
brothel  punishable. Similarly, procuring,  inducing or taking persons for the purpose 
of prostitution; detaining persons  in premises where prostitution is carried on or 
even living on 
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the earnings of prostitution (except when they are her children) have also been made 
offences. The scheme of the Act shows that the intention behind the Act was to punish 
those who profit by exploiting others and make them victims of the flesh trade as 
except for two sections, sections 7 and 8, the Act seeks to punish the exploiter, be it 
the brothel keeper, the procurer, the landlord, the flesh trader, the pimp or the middle 
man. The Act also makes punishment for offences involving children more stringent 
and therefore license of hotels where children or minors are used for purposes of 
prostitution are to be cancelled. The Act provides for appointment of trafficking police 
officers to investigate offences and setting up of special courts with jurisdiction to try 
offences having inter-state ramifications. It also provides for compulsory medical 
examination of all persons removed from brothel after search has been made and that 
the interrogation of rescued women is conducted only in the presence of a woman 
social worker. 

Apart from ITPA, The Juvenile Justice Act, 1986 contains provisions relating to 
juveniles in the sphere of law relating to prostitution. Apart from a child sex worker, 
the Act treats a child who lives in a brothel or with a prostitute or frequently goes to 
any place used for the purpose of prostitution or is found to associate with any 
prostitute or any other person who leads an immoral, drunken or depraved life or who 
is being or is likely to be abused or exploited for immoral or illegal or unconscionable 
gain as a ‘Neglected Juvenile’. It provides for taking charge of the juveniles by the 
statutory authorities or persons and his production before the Juvenile Welfare Board 
constituted under the Act within a period of twenty-four hours. It also provides for 
establishment of observation home by the state government for temporary reception 
of juvenile during the pendency of any inquiry regarding them under the Act and 
juvenile homes to receive neglected juvenile committed to it by 
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the Juvenile Welfare Board on completion of inquiries under the Act. The juvenile 
home is to provide the juvenile with accommodation, maintenance and facilities for 
education, vocational training, and rehabilitation and also with facilities for 
development of his character and abilities and give him necessary tratning for 
protecting himself against exploitation and ensure the all round growth and 
development of his personality.

The government has finalized a plan of action to combat trafficking and commercial 
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sexual exploitation of women and children. The state governments and UT 
administrations have been requested to implement the plan of action. The Central 
Advisory Committee on Child Prostitution proposed certain amendments in the 
Immoral Traffic (Prevention) Act to make it more stringent and effective, which was 
referred to the Department of Legal Affairs who have concurred with the same. A draft 
cabinet note on the same lines has been prepared and will be sent to the cabinet 
secretariat after circulating it to concerned ministries/departments.’

India has also drafted a Regional Convention on Prevention and Combating 
Trafficking of Women and Children for the Purposes of Prostitution. The Convention 
seeks to take measures and encourage cooperation among the SAARC member 
countries to prevent the incidence of trafficking. The Convention is expected to be 
signed in the next SAARC Summit. 

A work plan under the collaboration of GOI and UNICEF has been finalized. Funds 
have been earmarked for various activities such as projects for rehabilitation of victims 
of prostitution, preparation of manual for sensitization of police officers, building of a 
data base on the subject matter of prostitution and trafficking, holding of regional 
level meet for interaction with state governments close to source areas and NGOs. 

III The reality
Despite laws, government's plan of action, the international conventions and the 

claims made by the authorities, the state of trafficking and the data is enough to 
bewilder anyone. The utter failure to check trafficking is a harsh reality. Rather, it is 
increasing day by day. Prostitution in India is a Rs. 40,000 crore annual business. 
Thirty per cent of the sex workers are children whose exploiters earn a whopping Rs. 
11,000 crore.  The shocking state of brothels, the tender ages of the victims 

   Page: 511

and the inhuman torture that some of them are subjected to for their induction in the 
flesh trade is a shame that India has to live with. India serves as a sending, receiving 
and a transit nation. The largest red light district in India, perhaps in the world, is the 
Falkland Road in Kamathipura area of Mumbai.  In Kamathipura three men a day buy 
more than 70,000 women and girls.  Women and children are deceitfully lured 
primarily from Nepal and Bangladesh and are then sent to brothels in India and also to 
the nations in the Middle East daily.  According to one survey, there are 
approximately 10 million sex workers in India out of which 100,000 are in Mumbai 
alone, Asia's largest sex industry center.  90% of them are indentured slaves.  Every 
day. about 200 girls and women in India enter sex trade, 80% of them against their 
will.  2.5% of prostitutes in India are Nepalese, and 2.7% are Bangladeshi.  
Hundreds, if not thousands, of Bangladeshi women and children are held in foreign 
prisons, jails, shelters and detention centers awaiting repatriation. Many have been 
held for years. 26 women, 27 girls, 71 boys and 13 children of unknown gender are 
held in Lilua Shelter, Calcutta; Sheha Shelter, Calcutta; Anando Ashram, Calcutta; 
Alipur Children's Home, Delhi; Nirmal Chaya Children's Home, Delhi; Prayas 
Observation House for Boys, Delhi; Tihar Jail, Delhi; Udavam Kalanger, Bangalore; 
Umar Khadi, Bangalore; Kishalay, West Bengal; Kuehbihar, West Bengal and 
Bharampur, West Bengal.  160,000 Nepalese women are held in the brothels in India. 
Out of these Mumbai alone has approximately 50,000 of them and Calcutta's share is 
40,000  In Mumbai some brothels have only Nepalese girls, whom 
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men buy because of their golden skin and docile personalities.  More than 40% of 484 
prostituted girls rescued during major raids of brothels in Mumbai in 1996 were from 
Nepal.  One of the important transit points for the traffickers for Mumbai and Pakistan 
is Calcutta. 99% of women, trafficked out of Bangladesh are taken through land routes 
along the border areas of Bangladesh and India such as Jessore.  At least 2,000 
women are in sex trade along the Baina beach front in Goa.  In India, Karnataka, 
Andhra Pradesh, Maharashtra, and Tamil Nadu are considered “high supply zones” for 
women in sex trade. Bijapur, Belgaum and Kolhapur are common districts from where 
women migrate to the big cities, as part of an organized trafficking network  or due to 
socioeconomic forces.  There are many dhabhas, or small-scale brothels, along the 
Solapur-Hyderabad highway, which provide women as an “additional service” to truck 
drivers and motorists. One woman who runs a dhabha had previously been in sex 
trade. Now, with a shed, two cots and a few girls from nearby villages, she owns a 
brothel.  Sagargram is another village off National Highway 59, connecting Delhi and 
Mumbai, which is primarily inhabited by the Banchharas community, who practices 
prostitution and mainly caters to the truck drivers passing through the area.  The 
members of Basai tribe, on the outskirts of Agra in Uttar Pradesh, also practice 
prostitution. Such was the notoriety of Basai tribe, that no one was ready to marry a 
girl from this area.  Other notorious highways are the NH 5, which winds down from 
West Bengal to Tamil Nadu  and NH 2, passing through Beda in Rotash district, Bihar. 
The flesh trade practiced mainly by the women of the Nutt caste has been thriving 
here for the last seventy years aided and abetted by the police, local musclemen and 
dhaba owners.
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Increased trap for smaller children
The average age of the girls into the trade has been falling down gradually. Over 

the past decade it has fallen from 14-16 to 10-14 years old.  There are 300,000-
500,000 children in sex trade in India.  Girls of such tender ages as 9 years are 
thrown into sex trade as people believe that sex with a virgin may cure certain 
sexually transmitted diseases like gonorrhea and syphilis. Even seven year old girls are 
neither uncommon nor the youngest. Approximately 20,000 or 20% of women in 
prostitution in Mumbai alone are under 18.  Bangalore is one of the five major cities 
in India which together account for 80% of child prostitutes in the country.  A major 
trafficking network was discovered by the Karnataka State Commission for Women 
(KSCW), smuggling 12-18 year-old girls from various impoverished districts to 
contractors who run brothels in Goa.  Girls are sold by poor parents, tricked into 
fraudulent marriages or promised employment in towns and land in brothels in India. 
They are locked up, beaten, starved, burned with cigarettes until they learn how to 
service upto 25 clients a day. The training that some girls have to undergo through 
before being initiated into prostitution includes constant exposure to pornographic 
films, tutorials in how to please customers and repeated rapes.  Women and children 
from India are sent to nations of the Middle East daily. Girls in prostitution and 
domestic service in India, Pakistan and the Middle East are tortured, held in virtual 
imprisonment, sexually abused, and raped.  Of 1,000 red light districts all over India, 
cage prostitutes are mostly minors, often from Nepal and Bangladesh.  In Mumbai, in 
1992, police intercepted the traffic of 25 Bangladeshi children, 5 to 8 years old.  As of 
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February 1998, there were 200 Bangladeshi children and women awaiting repatriation 
in different Indian shelters.  Children of prostituted women are victims of sexual 
abuse as well. Children are 
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forced to perform dances and sing for male buyers, and some are forced to sexually 
service the males.  In Mumbai, 95% of the children of sex workers become sex 
workers themselves. One child, who had repeatedly been sodomized by the men who 
bought his mother, decided to become a eunuch and was ritually castrated.  It is 
reported that about 60% of the commercial sex workers in Delhi's red-light area, are 
child prostitutes and that in recent years, the average age of the trafficked or 
abducted girls has dropped from 14 to 13 years despite the amended Immoral 
Trafficking Prevention Act, 1986.  In a recent rescue operation conducted in July 2001 
all the ten girls recovered form one brothel at GB Road in Delhi were minors.

Social customs contributing to sexual exploitation
Certain social customs in the past propelled many girls and women to this 

profession who were otherwise outside the hereditary and customary groups of sex 
workers. They were women dedicated to temples as devadasis or mangalmukhis or the 
courtesans patronized by royal and aristocratic families. Despite legal measures such 
as Madhya Devadasis Prevention and Dedication Act of 1947 and the Bombay 
Devadasis Prevention Act of 1954 it continues even today in parts of Tamil Nadu, 
Mysore, Andhra Pradesh and Orissa practiced by some castes. A study conducted in 
Mumbai in mid sixties reported that as many as 30% of the Mumbai prostitutes were 
of devadasi origin. Another study shows that Bijapur district girls are still dedicated to 
the temple amongst certain section of the lower castes and enter the profession with 
the consent of their parents. An agent also takes them out of the town or villages and 
a large part of their earning goes to the family members and agents and no social 
stigma is attached to it. The reason is mainly economical.

The devadasi tradition, still prevalent in many parts of India, continues to legitimize 
child prostitution. A devadasi is a woman married to a god and thus sadasuhagan or 
married, and hence at all times blessed. In the Vijapur district of Karnataka, girls are 
given to Hanuman, and known as Basvi. In Goa, a devadasi is called Bhavin, In the 
Shimoga District of Karnataka, the girls are handed over to the goddess Renuka Devi, 
and in Hospet, to the goddess Hulganga Devi. The tradition lives 
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on in other states in South India. Girls end up as prostitutes in Mumbai and Pune. The 
Banchara and Bedia tribes of Madhya Pradesh also practice “traditional” prostitution.  
The devdasi system, the Basavi system, the Jogin system, prostitution amongst the 
tribals (Bancharas, Rajnat, Dommara and Bedias tribes) - all these are traditional, 
ritualized and socially organized forms of the child prostitution.  Districts bordering 
Maharashtra and Karnataka, known as the “devadasi belt” have trafficking structures 
operating at various levels. The women here are in sex trade either because their 
husbands deserted them, or they trafficked through coercion and deception, many are 
devadasis dedicated into prostitution for the goddess Yellamma. In one Karnataka 
brothel, all 15 girls are devadasi.

Then there is case of community and area-specific prostitution going from 
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generation to generation, these types of child prostitution, which arc practiced in 
specific areas by some communities under the specific family itself. Some of the 
known areas of operation are Mandsaur, Guna Raisen, Bhind, Morena, Shivpun, 
Gawalior in M.P., Regena area, Chakrata in U.P., Sansis in Central India and 
Ventkansani in Telengana in A.P. 86% of the sex workers hail from Karnataka, Tamil 
Nadu, West Bengal, Bihar, Maharashtra, U.P., Assam, Gujarat, Goa, Kerala, M.P., 
Meghalaya, Orissa, Punjab, Rajasthan, and Delhi. 
Customary prostitution

Certain communities legitimize prostitution. In the dusty town of Eluru in Andhra 
Pradesh, it is a practice in two communities Dommara and Bhogaru communities that 
female meant to work as prostitutes are paraded before the bidders and given to the 
highest bidder on lease for one year contract. In nearby towns such as Tenali, 
Nidadavole, Velpur Tanuku and Tadepalliguden eight to ten women go on yearly 
contracts after every quarterly auction. A woman whom the highest bidder has bought 
will go with him on a contract of doing business at his place for a year. During this 
period she is in the custody of the bidder and it would be his responsibility to provide 
accommodation and security to her. After one year she returns back to her place.  
Indignant members 
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of Rajya Sabha coming across party lines strongly condemned this auction sale.  
Women are sold and bought openly in some communities among the Tonks in 
Rajasthan, villages of Sawai Madhopur and part of Kota and Baran District. As per the 
Nata practice, the father sells his daughter and a married woman is sold by her 
husband to the male buyer at a price settled with Panchayat and with community's 
approval.

In April 1981, an Indian Express reporter, with a view to expose this sale of women, 
shocked the nation by proving that women could be bought in Chandra Babu's cyber 
city. He bought a mother of six for a small sum of 2300 rupees in Dabri Mandi.  
Among the Banchara community in Madhya Pradesh, women are split into two groups 
in a socially sanctioned and rigorously followed division of labour. Those who can 
marry are known as the Bhattawadis, while those reserved for prostitution are called 
the Khelawadis. There is also a custom among this community of dedicating the eldest 
female child to prostitution.  Customary prostitution has been accepted in some 
communities to such a level that failure of the promises made under a contract of 
prostitution have been taken to the level of the court. In Nihal Singh v. Ram Bai,  a 
person contracted with the defendant to arrange for her son a Dangi woman who could 
be kept as a mistress for the son. She paid Rs. 4000, to the defendant who did send a 
girl to her house. The girl lived with the son for twenty days and went back to her 
village and never came back. Later it was discovered that the girl was not a Dangi by 
caste. The plaintiff claimed her money back. The first two trial courts declared the suit 
on the ground that the defendant had taken Rs. 4000 from the plaintiff fraudulently 
invoking section 65 of the Indian Contract Act. The High Court of Madhya Pradesh 
reversed the judgment on the ground that such a contract is violative of the 
constitutional injunctions and would be void ab initio by virtue of article 13(2) and also 
the constitutional prohibition of article 23. They did say that if a sale of woman is 
considered traffic in human beings how could the courts at all entertain an action 
based on a contract evidencing such a transaction. This case came to the notice of the 
judiciary as a dispute had arisen but innumerable cases go unreported and these cases 
of disguised prostitution carry on. 
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Coupled with these customs are the evils of sale of minor helpless girls under the 
garb of child marriages performed by unscrupulous parents who later take the plea of 
poverty. Parents who are not conscious about their responsibilities produce large 
number of children and then later sell their girl children of tender ages to middle aged 
men coming from wealthy countries. Organised rackets of these kinds are operating in 
every part of India and have been reported from the states of Andhra Pradesh 
especially Hyderabad. The cases of Ameena and Kaneej  when exposed make 
headlines but fade very quickly from public memory. 
Health and well-being

One of the most alarming aspects of sex trade is the spread of sexually transmitted 
diseases. The worst affected are the women and children but what is ironical is that 
they are the ones who are perceived as the carrier of these diseases and therefore 
looked with disdain. Jurists also believe that prostitutes are responsible to a great 
extent for the spread of different kinds of venereal diseases apart from other social 
evils that have far reaching consequences. At one time the British Indian Parliament 
was even contemplating segregation of prostitutes for the well being of their soldiers. 
Unfortunately AIDS is increasing at an alarmingly high speed despite the 
misconception that India has still a very small AIDS affected population. Foreign 
tourists frequent India because of its relaxed laws, abundant child prostitutes and the 
false idea that there is a lower incidence of AIDS.  According to UN Report there are 
between 3 to 5 million Indians afflicted with HIV, the AIDS virus. Unfortunately, it is 
for this very reason that younger and younger girls are being trapped into commercial 
sex. In these days of consumerism and infection the less infected that is lesser the 
age, the better it seems to be and hence the increased demand for younger girls. 60% 
of prostituted women in Mumbai's red-light district areas are infected with STDs and 
AIDS.  It is also reported that nearly 50% of the girls working in the sex industry in 
Mumbai have two or more STDs at one time. Syphilis, gonorrhea, tuberculosis, chronic 
pelvic infections, anaemia and scabies seem to be high among sex workers in the 
brothels. 
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Though the official figures are few, villages like Sagargram and Basar, which are off 
national highways and are known to practice prostitution, are believed to be the 
hotbed of STDs. According to a recent study done in Sagargram, more than 50% of 
Banchharas are affected by the STDs, while more than 14% reported symptoms of 
AIDS. In another study conducted in 1994 by the chief medical officer of the 
Mandasaur district hospital, 456 truckers were surveyed; of which 16 tested HIV 
positive while 95 had STD.

In July 1990, Savahdan, a charity group was instrumental in repatriating 700 South 
Indian prostitutes to Madras, most of whom were HIV positive. It was perceived as a 
cheap way of getting rid of HIV infected girls. In active collusion of the police, raids 
are conducted and sick women who are commercially not useful are apprehended. 
Many women, too sick to prostitute are thrown onto the street. Government hospitals 
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won't treat those who are HIV positive, or are developing symptoms of AIDS. In 
Mumbai's J.J. Hospital, an HIV infected woman was refused treatment, though she 
was bleeding and her condition was life threatening. She delivered a baby in the 
brothel.  In another case from Kusgaon in Shirala tehsil of Sangli, a mother tied her 
toddler son to her waist and jumped into the river. Both of them were HIV positive and 
had been thrown out of their house by their relatives.  In 1991, Mumbai's 100,000 
prostituted women averaged 600,000 sexual contacts a day. At the time 30% were 
HIV positive, the chance of transmission was 0.1%. On the basis, 200 clients were 
being infected with HIV everyday, 6,000 each month.  But despite the fact that sex 
workers do contribute to the spread of the diseases, the infection does not spread 
merely from a sex worker, but does so with the client as well. He is the one who may 
give to his wife who might not have had any extra marital sexual contact and also to 
the children and also other sex workers with whom he comes in contact. Meena 
Sheshu, who heads the Sangram, a social organization working for the welfare of AIDS 
victims says:

The problem is with the focus of the government agencies. Everyone is 
concentrating on commercial sex workers and truck drivers, but they forget the 
housewife or the woman who is made to marry an HIV infected person without her 
knowledge. 
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After his death, it is the wife who receives the flak for no fault of hers. 

The condition of HIV infected children is no better. At a Bhagini Nivedita Care 
Centre at Kupwad, HIV positive kids are routinely left at the doorstep. The center has 
many infected children between the age of two months to twelve years.
Economic gains

It is a myth that sex workers earn for themselves. Usually the traffickers sell these 
girls to the brothel owners like chattels. The brothel owner then takes back the return 
by having a complete control over the money that the victims fetch. In the home 
where they live, there is no place where they can hide any money or keep any 
valuables. What they get is barely enough to feed themselves. By the time they are 
able to repay the investment made by the brothel owner on them they are on the 
verge of retirement often sick and physically and morally exhausted and no longer of 
any use to their exploiters. Girls are not allowed to escape or leave until they have 
repaid their debt. Mumtaz Khatun writes  about the discovery by activists of 
interstate trafficking in teenaged girls from poor families in 24 parganas north district. 
More than 300 teenagers from Deganga, Harwa and Bashirhat lured by false marriages 
were sold for Rs. 2500 to 10,000 depending on the number of middlemen involved. 
Those who escaped revealed that they were watched all the time and were not allowed 
to meet or speak to any one, any attempt to do that resulted in brutal torture. The so-
called husbands or mistresses took all their earnings away. 

IV Methods used by the traffickers
Trafficking in women and girls is easy along the 1,740 mile-long open borders 

between India and Nepal. The areas used by traffickers to procure women and girls are 
the isolated districts of Sindhupalchow, Makwanpur, Dhading and Khavre-Nepal where 
the population is largely illiterate. Trafficking in Nepalese women and girls is less risky 
than smuggling narcotics and electronic equipment into India. The average age of the 
Nepalese girl entering into an Indian brothel ranges from 10 to 14 years and this alone 
shows up the complicity of organised trafficking since at this age it is impossible for 
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the girls to make the journey alone. Traffickers ferry large groups of girls at a time 
without 
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the hassle of paperwork or threats of police checks. The procurer-prmp-police network 
makes the process even smoother. Bought for as little as Rs. 1,000 (Nepalese) girls 
have been known to fetch up to Rs. 30,000 in later transactions. Police are paid by 
brothel owners to ignore the situation. Girls may not leave the brothels until they have 
repaid their debt, by that time they are sick with HIV and/or tuberculosis, and often 
have children of their own.  Of the brothels of India holding between 100,000 and 
160,000 Nepalese women and girls 35% were taken on the false pretext of marriage or 
a good job.  The Karnataka State Commission for Women (KSCW) unearthed 
smuggling of 12-18 year old girls from various impoverished districts to contractors 
who run brothels in Goa. The contractors pay the parents for their girl children under 
false pretenses. Along with the Nepalese, Bangladeshi girls are also trafficked to 
Pakistan and at times from there to the Middle East countries. Bihar and U.P., such as 
Begusarai, Dhaulur and Gorakhpur are market centers for transporting girls from Nepal 
and Bangladesh. After being clandestinely slipped across borders they are actually 
auctioned off. Then they are taken by the next round of middlemen to New Delhi and 
Mumbai and sold to brothel owners. Some of the brothel owners take them to safe 
homes where they are inducted in the trade. The bodies of most of the rescued girls 
and women, when they are medically examined, are marked with cigarettes burns, 
cuts from being beaten up and even slash marks from a blade. Chayya Sharma, SHO, 
Police Station at G.B. Road says that some of the methods of torture are 
unspeakable.

In many cases women also act as traffickers-either consciously or inadvertently by 
using their connections with their rural homes and inciting the girls to the lure of city 
life. This is sometimes also with a view to support themselves as they are forced to 
retire after reaching a certain age. Daughters of sex workers are more likely to enter 
the trade at a young age. Sometimes women and children of migrant families are also 
exploited due to an inadequate support system. 

Then there are the respectable custodians of the girls who attempt to sell them. The 
people of Tassa village in Muzaffarnagar district of Uttar Pradesh were shocked, when 
the principal of the school attempted to kidnap six minor girls studying in his school. 
He had planned to sell them each for Rs. 2 lakhs. On the pretext of taking them to an 
excursion trip he took them to Dhangadi village in Nepal, where arrangements had 
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been made for the sale of the girls. Fortunately he was arrested before the sale could 
materialize.

V The international agreements
The first international instrument for the suppression of the white slave traffic was 

passed on 18  May 1904 and was amended later by the protocol approved by the 
General Assembly of the United Nations on the 3rd December 1948. It was followed by 
the International Convention of 4  May 1910 for the Suppression of White Slave 
Traffic, which was approved by the above-mentioned protocol. The International 
Convention of 30th September 1921 for the Suppression of the Traffic in Women & 
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Children as amended by the Protocol approved by the General Assembly of the United 
Nations on the 20th October 1947; and finally the International Convention of 11th 
October 1933 followed by the Suppression of Traffic in Women of Full Age. In 1937, 
the League of Nations prepared a Draft Convention extending the scope of the above-
mentioned instruments. In 1950, a Convention for the Suppression of Traffic in 
Persons and of the Exploitation of the Prostitution of Others was signed at New York by 
several nations including India.  The UN Declaration on the Rights of the Child, which 
was ratified by India in 1992 emphasizes that the child by reason of his/her physical 
and mental immaturity needs special safeguards and care, including appropriate legal 
protection before and after birth. Article 34 states that state parties should undertake 
to protect the child from all forms of sexual exploitation and sexual abuse”. 

Several other instruments namely the 1948 Universal Declaration of Human Rights; 
the 1949 Convention for the Suppression of the Traffic in Persons and of the 
Exploitation and the Prostitution of Others; the 1966 International Covenant on 
Human Rights; the 1990 World Declaration on the Survival, Protection and 
Development of Children and its Plan of Action; the 1992 Program of Action of the UN 
Commission on Human Rights on Free Sale of Children, Child Prostitution and Child 
Pornography; the 1995 Copenhagen Declaration and Platform for Action of the Fourth 
World Conference on Women; The (Draft) Program of Action of the UN Commission on 
Human Rights on the Traffic in Persons and the Exploitation of Prostitution of Others 
and the recommendations of the Committee of the Rights of the Child and the UN 
Special Rapporteur on the Sale of Children as well as media 
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attention that is now focusing renewed attention on the sexual exploitation and 
trafficking of children especially the girl-child should have contributed to the decrease 
in cases of exploitation of children. Still millions of children are forced into global multi
-bill ion dollar sex trade each year. It is estimated that more than 1 million children in 
Asia alone continue to be the victims. In Sri Lanka, about 20.000 children are 
estimated to be in the sex industry. India also reports highest rate of sexual 
exploitation of children mostly girls.

VI History of the regulation of sex trade in India
In 1668, the East India Company issued regulations known as ‘company 

commandments’ for strict compliance by the Company's servants, which included a 
ban on the soldiers keeping women of ill repute with them, and the regulation of 
brothels. In 1869, The Contagious Diseases Act was passed which required registration 
of prostitutes and enabled the government to get them compulsorily medically 
examined. Police was empowered to pick up any woman on suspicion of her being a 
prostitute and she had to submit herself to a medical examination and prove 
otherwise. If she failed to submit to a medical check up, she could be imprisoned for 
life. On the other hand the brothel-keepers, pimps and procurers were, comparatively, 
left unhampered whilst the Act became a draconian law for the female sex workers. 
Though it was repealed in India in 1888, the British Government continued to express 
concern regarding the health and safety of its citizens, especially the soldiers. The first 
Act to abolish brothels was passed in 1907, titled the East Bengal and Assam 
Disorderly Houses Act, under which brothel keepers could be prosecuted. This Act was 
followed by pieces of similar legislation in other provinces and cities, such as Calcutta 
(1923), U.P. (1923), Punjab (1935), Mysore (1936), Bombay (1923), etc. Living on 
the earnings of prostitution, keeping brothels, allowing premises to be used as 
brothels, procuring of women, unlawful detention, etc., were made punishable.

78

79

80

-----------------------------------------------------------------------------------------------------------------------------------------------------------
© 2021 EBC Publishing Pvt.Ltd., Lucknow.
SCC Online Web Edition: http://www.scconline.com
Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali
Page 12         Saturday, December 04, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.



Failure of ITPA to curb trafficking
The present Act “was not the outcome of an independent, sustained, consolidated 

mass movement in the country, but rather the result of India being a signatory to the 
United Nations International Convention for the “Suppression of Traffic in Persons and 
of the Exploitation of 
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Others” passed in New York in 1950”.  The stereotyping of the ideas of good and bad 
and the gender bias deeply inculcated in Indian minds have taken care of the total 
ineffectiveness of this Act to achieve the desired objectives. Meant to protect the 
exploitation of the sex workers at the hands of organised exploitations, it operates 
against them. All women and even minor girls engaged in this profession whether 
voluntarily or even forced are bad, soiled, fallen and not worthy of being referred to by 
a normal name. She is ‘patita’ literally meaning fallen, looked at with disdain and 
contempt. However, a man craving for sex outside wedlock displays a sign of manhood 
and even visiting these fallen women would not have any adverse effect on his 
respectability. Thus the customer, without whom the act of prostitution cannot be 
committed, also gets away scot-free. The attitude of the police and even the judiciary 
has not been any different. This is the reason why the limited impact and outreach of 
legislation is very evident. Though the Act seeks to prevent sexual exploitation of 
women and children and protect them, the police parties under this Act or under the 
various Police Acts, frequently round up the female sex workers, in raids. Thus the 
maximum arrests are of them, while the pimps, procurers and brothel owners are 
rarely apprehended and even if arrested are released after imposition of nominal fines 
or lighter punishments. One of the main reasons for it is the high visibility and large 
number of women and girls and virtual invisibility of pimps and brothel owners. 

As the Act does not punish women operating on their own without being part of an 
organised set up, brothels are passed off as the homes of these women by the owners 
to escape punishment. Even otherwise, the enforcement of this social legislation 
appears to be one of the lowest priority of the state. 

Thus, the law, which ostensibly is aimed at controlling the trafficking in women and 
thereby giving her relief and succor, acts inimically to her interests. In addition to the 
Immoral Traffic (Prevention) Act, 1956, there are local and special Acts, which are 
frequently used by the police for making a large number of arrests of women. The 
Krishna Iyer Committee Report mentions the Bombay Police Act in particular, referring 
to the Lawyers' Collective Report that 23,000 to 33,000 women had been arrested in 
1980-85 in Bombay under the Police Act, whereas 10,000 women had been arrested 
under ITPA.  The Committee has recommended that the enforcement machinery of 
ITPA must be made squarely responsible for deterrent action for which the Police Acts 
could be amended. Prostitutes must be taken charge of under ITPA rather than 
rounded up under Police Act and released the next day after being fined 
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or imprisoned in default of fine, observes the report. However, some other provisions 
of the Act clothe the system with sweeping powers of apprehending the prostitutes. 
Search without warrant is one of them. Section 15 authorizes the special police officer 
to enter and search any premises where he has reasons to believe an offence had been 
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committed without obtaining any search warrant. He is then authorised to remove 
from the premises, all the persons found therein, produce them before the Magistrate, 
get them medically examined for determining age, injuries sustained through sexual 
abuse, or for the signs of sexually transmitted diseases. The Act indemnifies the police 
party from any criminal or civil proceedings and for any action taken by them in 
connection with the search that is lawfully done.  The vast sweep of the power and 
authority enjoyed by the state machinery vis-a-vis the prostitutes puts their life and 
liberty under constraint. Raids on brothels have become a routine and stereotyped 
activity often preceded by a tip off. Action against trafficking and brothel keeping is 
tardy. According to one source  Mumbai had over 50,000 brothels (with over 1 lakh of 
prostitutes) between 1981 and 1987 but only 535 brothels were raided. In fact, the 
number of brothels is on the increase. Out of 409 brothel-keepers arrested between 
1981 and 1985 in Mumbai, only 2 were convicted. Since brothel keeping is a lucrative 
trade, the entrenched interests are cautious about letting anything affect the smooth 
flow of business. Thus a nexus of bribes and corruption is rampant in which corrupt 
politicians, police officials, brothel-keepers and their thugs, all participate. The usual 
mechanism of sending the decoy customer is to trap the victims and not the exploiter. 
The provisions of the Act aimed at punishing those running or aiding the running of 
brothels appear to be almost wholly ineffective against the wrong doers. Of the two 
convicted cases of brothel-keepers, one was fined Rs. 10. By contrast, the average fine 
for a prostitute (1980) was Rs. 60 and the average number of days of imprisonment 
was seven.  Bail is liberally given to brothel-keepers and procurers. The court, in 
effect, orders the girls back 
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to the brothel. Traffickers posing falsely as the parents of the women apprehended by 
the police in the course of raids are a common sight in the magistrates' courts. 

Though the law requires the magistrate to ensure that once a woman is brought to 
the court by way of arrest she should not go back to the clutches of her exploiters, in 
practice it is the brothel owners and the pimps who arrange for her bail and take her 
back. The options for the women who are apprehended by the police and who are not 
handed back to their exploiters are also very few. Considering the women as deviants, 
the law has ordained that a correctional regimen should be followed so that they can 
get reintegrated into society. The mechanism provided for rehabilitation of the sex 
workers is discipline oriented rather than skill learning oriented. The effort should be 
for their learning of some income generating activity, which may help them to sustain 
themselves without again resorting to their familiar lifestyles and social condemnation. 

The number of institutions of reform, correction, rehabilitation and improvement run 
directly by government is totally inadequate in comparison with the need for such 
homes. Funds are scarce, infrastructure is lacking, and staff is generally untrained and 
unsympathetic. The staff has a fixed conception of rehabilitation, which is part of the 
state's attitude of treating prostitutes as criminals and deviants. Generally the homes 
take on a prison-like atmosphere and the movement of the women is restricted. They 
are always chaperoned by the custodial staff on their infrequent trips outside the 
home. Avenues for recreation, entertainment, personality development and skill 
development are exceedingly restricted. So are facilities for counselling and follow-up 
of women discharged from the institutions. The period of stay in these homes, which is 
minimum of two years and maximum of three years, is looked upon as a period of 
punishment and generally on leaving the home, the prostitute goes back to her 
original trade. The recent arrests that made the headline in the leading dailies are a 
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pointer to that effect. Nine minor girls who were rescued in a dramatic manner, by the 
Delhi Police under the supervision of a committed lady police officer and a determined 
Roma Debabrata, of STOP, an organisation to stop trafficking in women and children, 
are now in a fix about their future.  Presently at Nirmal Chhaya, a government run 
shelter home for women, one of them was lucky to be accepted back by her family. 
Others have now reportedly expressed their willingness to go back to from where they 
had been rescued. Instead of government, NGOs should run the shelter homes and 
focus should be on their proper rehabilitation in the society with active involvement in 
income generating activities. 
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Practical problems
Unfortunately, while the crime is very well organized and continues unabated, its 

detection and punishment does not match it, there is sometimes a lack of co-
ordination between the laws and law enforcement between the place of removal or 
disappearance of the victim and place of landing or lodging of the victims. As it is a 
buyer's and suppliers market, the methods adopted suit them and work to the 
disadvantage of the ‘goods’. The absence of strong network of surveillance mechanism 
is a boon to traffickers to escape the arms of law. Multiple laws involving multiple 
jurisdictions make prosecution of traffickers in the country of destination very low. For 
example, the country of disappearance would have one police department to police 
that area. The crossing of borders is looked after by usually the border security forces. 
From the border to the ultimate destination may involve crossing a number of 
interstate borders having separate jurisdictions as far as the police is concerned. The 
country of re-surfacing which is the place of exploitation would again have a different 
police force. Another problem is the difference of languages, legal provisions and also 
the enforcement procedures. Then there is lack of reporting of the missing persons. It 
is still considered a shame for the family that one of their daughters is tricked into sex 
trade through deceptive means. They hesitate to report the matter to the police for 
fear of stigma and sometimes also with frustration that nothing is going to come out of 
it. The fear of exploiters taking revenge on them by using muscle power is also one of 
the reasons for few cases being reported to the police. An additional and in fact the 
most disturbing factor is the regular payments that the traffickers make to the police 
for ensuring safe and hassle free trafficking. Called ‘hafta’ or bribe, it takes care of the 
police looking the other way or blindly shutting their eyes or actually co-operating with 
them in this immoral traffic. In some cases the police actually discourages or displays 
an uncooperative attitude when parents of girls go to lodge a missing report with 
them. No wonder that trafficking continues unabated despite tall claims of proposed or 
actual action taken by the government. Even the raids on the brothels are followed by 
the tip offs by the police staff themselves. The recent raid on brothel no. 42 in the G.B. 
Road area of Delhi is an illustration of the kind of deep nexus existing between the 
police and the brothel owners. A report was lodged by the parents at the police station 
that a minor girl was missing from Calcutta. The informer spotted her near a Kotha in 
the red light area. At the time when the informer went to give the information at the 
police station, he was asked to write the name of the Kotha on the piece of paper by 
the incharge of the police station and not say it aloud for fear of leakage of 
information. The decoy customer was immediately sent and he actually paid money to 
spend time with the 
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minor girl who was to be rescued. However, after the raiding party reached the brothel 
the frantic decoy customer met them and deposed that the information about the raid 
had already reached the brothel and the girls were hidden. The girl along with eight 
others was later found in a tiny attic, the passage to which was through a secret door 
small enough for a man to just crawl through.  What was alarming, was that despite 
the commitment showed by the senior staff and the efforts made to conduct the raid, 
the information reached the brothel even before the raiding party could reach there. 
The informers were the policemen themselves posted at the very police station, which 
is supposed to take action against the brothel owners for exploiting the girls. 

VII What can be done?
It is apparent that unless all the relevant authorities co-operate not much can be 

achieved. The target is the pimp and the procurer and not primarily the sex worker. 
The trafficker-police nexus is the first thing that needs to be broken. For this purpose 
sensitisation of the police persons is a must. Their real commitment is required to 
eradicate the menace. Public awareness and social mobilization through citizens and a 
development approach involving the different departments - education, health, social 
welfare, social defense, department of women and child development, media, NGOs 
and social groups is required.

Importance of NGOs is undeniable. No program of action to tackle interstate 
trafficking is adequate without their cooperation. It is only the NGOs working in an 
area who after gaining the confidence of people can create awareness and warn people 
about these offences and the modus operandi of the traffickers. The information to be 
given to the people may include ways of reporting the crime, how to prevent it by 
being alert on bogus marriages and employment promises in far off areas and by 
organizing community watch programs. NGOs should encourage parents and 
guardians of minor children that in case they are approached with an offer of 
employment, marriage or adoption which appears to be too tempting they must 
approach the police with the NGOs for necessary identification and verification of the 
offer or. The penalties for the traffickers should also be publicized. In a close-knit 
society of the Asian culture it is not difficult to have community watch programs 
especially for this purpose. 
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Increased surveillance
The transit points of the countries both in intra state and inter state trafficking 

needs to be closely monitored. Surveillance mechanisms would have to match the 
modus operandi that operates in trafficking. As trafficking involves movement at rail 
and bus stations, tourist, registration and passport offices have to be targeted for 
surveillance. All job advertisements for going abroad would also come under the scope 
of scrutiny. It is essential that police with the help of railway and transport authorities 
carries out concerted raids. Where minor girls in number are found in the company of 
the traffickers it should be presumed that they are being taken for the purposes of 
exploitation. 

S. Sridevi, DIG police, Mumbai, writes  that the traffickers in Maharashtra used to 
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travel by train But as the police increased their vigil at railway station, they would get 
down a stop earlier and would enter Mumbai by bus or taxi. Therefore, increased 
surveillance at all transit and entry points is must. Foreign offenders found involved in 
the prostitution of minors should be denied immunity against prosecution. 
Government, international organizations, non-governmental organizations and the 
society have to work together to eliminate this scourge. 
Create database

The need is to create a database of the disappeared children and women and also 
the habitual traffickers. The active involvement of the NGOs is necessary both for its 
preparation and effectiveness. The tendency of police to underplay crime in the 
specific area of their jurisdiction is not uncommon. More so in cases of kidnapping. A 
sharp increase in the number of crimes throws a reflection on their performance and is 
also viewed as their inability or incompetence to combat the crime. Secondly, many of 
the abductions are not reported to the police. The reason is that people are ready to 
confide in the friendly NGO rather than formal and sometimes fearsome police. With 
the cooperation of both the NGOs and police on both sides of the border the reality of 
disappearance from native place and re-emergence at the place of exploitation may be 
unearthed. Thirdly, amazing, as it may seem, such large scale trafficking cannot be 
carried on without the knowledge or connivance of the police. It has already been 
mentioned that the collusion of police and corruption at all levels are the basic reasons 
why trafficking continues unabated. Honest policing is therefore the primary need to 
check it. 
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The need is also to educate people and create awareness among them about the 
usefulness of lodging the report about the missing persons and also the fraud played 
on them through bogus marriages and adoptions. Strengthening of the state-level 
missing persons bureau and rigorous pursuing of all cases of missing persons may 
trace them to the demand areas and brothels. 

Further, as the primary aim of the law is to check trafficking and exploitation, the 
arrests and punishment of persons under the ITPA must match it. Till now the 
statistics show that the number of arrests of persons under ITPA and the amount of 
penalty imposed on the sex workers and their pimps and brothel owners tells its own 
story. Exploiters are let off with warnings, fines or lighter punishments, but it is the 
sex worker who is arrested and is subjected to penalties. The traffickers should be 
subjected to severe penalties. 
Checking entry of children through cooperation of sex workers

The National Commission for Women has identified this problem as a key area of 
concern and has formed an expert committee with knowledgeable people and has 
formulated a 10-year National Plan of Action (1997-2006) split into two parts to 
coordinate with the 9  and 10th Indian Five Year Plans.  In the meeting that the NCW 
had with groups of sex workers, it emerged that cooperation is the most suitable way 
of controlling child prostitution in India. Groups of women were to form co-operatives 
to safeguard the interest of children who are kidnapped, sold and brought to the 
brothels and these women who have formed the cooperatives would act as rescuers 
and prevent their entry at an early age. It will closely monitor the activity of procuring 
of new minor girls, their sale etc. 

The judicial concern at the situation of the children has been quite encouraging. In 
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Public at large v. State of Maharashtrd  the court directed the police to rescue minors 
from brothels and in pursuant to that order, 473 girls were rescued. The court directed 
for their rehabilitation and the prosecution of the brothel owners. The court also 
relaxed the rules for compulsory HIV tests to be carried on the girls and their identity 
and the results were ordered to be kept a secret. Upon the order of the court to frame 
a proper rehabilitation program, the Directorate of Women and Child Welfare framed a 
program consisting of housing, education, medical care, health awareness, 
counselling, guidance, formal and informal education and vocational training suited 
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to their capabilities. The Supreme Court also in Vishal Jeet v. Union of India,  had 
directed the state to set up advisory committees to eradicate child prostitution. 

Children of sex workers need special care and attention. The mechanics set up 
under the Juvenile Justice Act and the lack of infrastructure cannot ensure their 
normal development. It merely substitutes the environment from that of the brothel to 
the juvenile home. Rescued child should not end up more exploited than she was 
earlier, perhaps languishing in institutions for the rest of her life. In Maharashtra, 
UNICEF has offered to provide opportunities to such children to understand 
themselves and the situation they are in, provide coping skills, life skills, recreation 
and self-expression, apart from health care.  The Supreme Court's concern over the 
inhuman and barbarous conditions under which they live in the brothels was 
expressed in Vishwajeet v. Union of India.  Various directives have been issued to the 
state to take preventive and remedial steps for their rescue and rehabilitation. The 
Central Advisory Committee on Child Prostitution has also directed state governments 
to implement the provisions of PITA effectively, notify NGOs working in the red-light 
areas to assist the police officers in the rescue of minors, establish advisory 
committees and special cells to monitor implementation of the law, starting projects 
through NGOs in red-light areas, exercise of vigilance at inter-state bus depots, 
railway stations, etc. emphasis on the education of the children of prostitutes, 
providing night shelters for children, family counselling centres, institutionalisation 
and survey of red-light areas to assess the magnitude of the problem.
Need for bilateral agreements

The country of origin, transit and destination, all are required to enter bilateral, 
agreements for exchange of information on all missing persons directly and through 
Interpol and exchange information on crime syndicates across sectors. It is often 
found that once the victims ceases to be of use to the traffickers and brothel owners, 
either because they have reached a particular age or have been infected sufficient 
enough to become visibly ill, the traffickers in collusion with police facilitate raids with 
a view for their deportation to the country of their origin. It becomes a second phase 
of exploitation for them as the home country as well as 
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their relatives hesitate or even refuse to accept them back for fear of social stigma or 
for fear of spread of diseases. Rather than gaining sympathy they encounter apathy of 
their own people. Also, in absence of any adequate rehabilitation facilities, they have 
no option but to be at the mercy of those who are not ready to have them back. 
Agreements must also focus on victim-oriented rehabilitation and reintegration 
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procedures to facilitate re-entry of victims to the country of origin and their non-
treatment as illegal immigrants. As state above also, the difference in the jurisdiction 
and legal procedures in different countries is also a problem, the need is to pursue 
diplomatic and legal channels to prosecute offenders in home country. Mutual 
agreements should also cover a very important aspect that most of the cases of 
deception are through bogus marriages and adoptions and therefore one area of focus 
should be to check this aspect also. Where victims are rescued from brothels their 
assistance should be taken for identifying as far as possible the possible routes of 
trafficking and the traffickers. 

As the cross-border trafficking lies beyond the realms of domestic legislation courts 
should be given extraterritorial jurisdiction in respect of crimes committed against 
women and children abroad. India has not made any significant move in this direction. 
Rather the government seems to be hesitant as it might have an adverse affect on 
tourism. 
Need for tougher laws

Even if the Act is implemented sincerely, the punishment provided under the Act is 
inadequate to deter people from this crime particularly in view of the enormous 
income that can be earned from this traffic. The punishment of not less than three 
years and not more than seven years for kidnapping a girl and ruining her life is not 
sufficient. It is strange why the customer still continues to evade penalties. While in 
case of minor girls it is indeed surprising that the law does not punish the customer 
for an offence of rape. According to the Act, person with whom prostitution is carried 
on is punishable for imprisonment which may extend to three months and where the 
victim happens to be minor, the person with whom prostitution is carried on would be 
punished for a term which is not less than seven years and which may extend to life 
imprisonment. Jurists believe that if the legislature intended that the customer is the 
one with whom prostitution is carried on then the legislature would have substituted 
the word sexual intercourse for prostitution. However, it cannot be ruled out that an 
interpretation in accordance with the spirit of the Act may bring the customer within 
the meaning of the term “person with whom prostitution is committed”. It would also 
be in tune with the punishment provided under the penal laws for rape of a minor 
child. 
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In view of the Law Commission's hesitation to recommend prosecution of the 
customer one fails to see how ITPA can protect victims if they stick to the traditional 
interpretation. If cigarette smoking at public places is punished the same analogy 
should apply. The pimps are the sellers, the client-the purchaser, while the victim is 
the ‘goods’. The punishment should be of the seller and the purchaser and not of the 
goods as they have no voice or no choice in being there. For example, if tomorrow a 
law is passed which says anyone who purchases sex from a commercial sex worker is 
to be punished and is enforced strictly, trafficking may be minimized. The National 
Expert Committee on Women Prisoners, headed by V.R. Krishna Iyer, retired judge of 
the Supreme Court, in its report submitted to the Minister for Human Resource 
Development in May 1987, has made a forceful plea to penalize the client by 
amending the law in the interest of attuning it to the present day contact of gender 
parity.

In a case decided by the Orissa High Court in the year 2000,  the problems in 
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securing any conviction under the Act is barred. In a police raid, three girls between 
the age group of 18 to 25 were caught hidden under a cot in the ground floor of a 
lodge along with three men, one of whom was trying to escape. All of them were 
produced before the magistrate. The high court on finding that the men gave no 
money to the girls and also there was till the time of raid no sexual contact between 
them let them off. According to the judgment it is only when either the act was being 
committed or after its commission and that too when exchange of money is proved 
can the penalty be imposed by the authorities. The mere fact that these men had 
hired the girls for sexual favours was not sufficient to bring them under the Act. 
Making parents more accountable

Finally, parents cannot be absolved from their responsibility of not only being 
negligent but actually responsible for the utter life of misery they inflict on their own 
daughters. But for them, majority of traffickers would not be able to effectively 
operate. Treating the daughter as a burden is nothing new for Indian as well as South 
East Asian parents and there is an eagerness to relieve them of the responsibility of 
marrying them as early as possible. Unable to raise enough finances to marry them off 
and trying to actually benefit monetarily from the alliance, they marry off their 
daughters to men old enough to be their fathers. Marriage of minors should be made 
void and parents should actually be 
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punished. Where the age gap between the girl who is a minor and the groom is 
abnormally high it should be presumed to be a sale of the girl and should incur 
penalty. A recent case in the newspaper reported the marriage of a sixteen-year-old 
girl to a seventy-year-old man. These parents who want to fill their belly by sale of 
their girls over which they exercise complete control have no right to roam free 
themselves. Accountability and responsibility of parenthood is must. 
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Prostitution: Sexual autonomy or Exploitation of Women?

PROSTITUTION: SEXUAL AUTONOMY OR EXPLOITATION OF WOMEN?
by

Rachita Agrawal1

Introduction
Prostitution is perhapsthe most stigmatized and condemned line of 

work in the society in which women is engaged. In most of the third 
world countries talking about sexuality and sexual preferences in itself 
considered as a sin. Indeed, it is women who majorly take part in 
prostitution as work; the over whelming majority of prostitutes are 

female, while nearly all of their customers are male.2 Though largely in 
many parts of the world, women are considered as property of men and 
perceived as a sexual commodity, but the level of perception declines 
more in case of a prostitutes as they are well-thought-out as a sick 
person, who has no sense of character, purity and is physically as well 
as morally ill.

Prostitution around the world is accepted with varying degrees of 
legality. In some places, prostitution itself is legal but the varying 
degrees of legality. In some places, prostitution itself is legal but the 
activities that make it possible-such as “soliciting” or “pandering”- are 
not. Prostitution is illegal in the vast majority of areas in the United 
States as a result of state laws rather than federal laws. It is, however, 
legal in some rural counties within the state of Nevada. In Germany, 
Switzerland, Austria, Greece, Turkey, the Netherlands, Hungary, etc. 
prostitution is legal and regulated.

In Indian context, traffic in human beings and forced labour is 

prohibited under article 23 of the Constitution of India3. As regards the 
Directive Principles of State Policy under Part IV of the Constitution, it 
is significant to refer Article 39 which particularly contains certain 

directives. Under clause (e) of Article 394, one of the directives is that 
the State should, in particular, secure that childhood and youth are 
protected against abuse and against moral abandonment. The 
objectives reflect the intent of the Constitution makers to safeguard the 
welfare of the children of our country, who often become victims of 
immoral trafficking and forced illegal acts.

‘Freedom’ and ‘liberty’ is usually understood to be virtually 

synonymous terms and defines them both as the absence of coercion.5 
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Women in prostitution is often looked upon as they are deprived of 
basic notion of liberty which is considered to be a state of being free 
from oppressive restrictions imposed on one's way of life, behavior, 
profession, social or political views by people in the mainstream society.

This research paper tries to analyze the areas where liberty of sex 
workers is compromised along with how persistent inequalities have led 
to devastating and harmful situation in a way that injustice is a gift to 
them from the society.
Transition from non-prostitute to a prostitute

Young women or children are majority of trafficked persons who have 
been forced into sex work or sexual activities. Forced human trafficking 
for sexual purposes is outcome of poverty, illness in family, worse 
economic conditions, sexual activity for enjoyment, peer association, 
family neglect often when they are in age group of 12-20 years.

   Page: 20

Not only this but domestic clashes, drug addiction in husbands and 
in involuntarily, forced rape, sexual assault, early marriages, trafficking, 
deceived by family or lover are also factors contributing in substandard 
and worse conditions of women.

Published literature further points to an growing demand for younger 
children and virgins led to overall sophistication of human trafficking 
systems controlled by organized crime and development of new 
destinations for trafficked persons partly fueled by the fear of 

HIV/AIDS.6 There are certain freedoms and fundamental rights that are 
significant part by virtue of being born as a human being. These 
inalienable principles and fundamentals are violated at large extent in 
forced organized crimes against children at very tender age.

Prostitution as a vicious form of violence against women and 
maintains that, where prostitution is legal, human trafficking will 

upsurge to meet the open demand for sex.7 It can be noted that it is 
intrinsically a form of violation of human rights of women perpetuating 
men's dominance in society and forms the basis of gender inequality 
serving as social evil. From ancient times, man arbitrary deprives 
women from material and non- material sources that she is entitled to, 
behind the alleged aseptic exchange of sex for money lies a relation of 
power in which women are required to sacrifice their respect and 

dignity.8 Stigma, discrimination and marginalization demeaning very 
existence violate the fundamental equality of all persons associated 
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with prostitution. In a country like India where practicing 
untouchability in any form is considered to be a constitutional violation, 
still prostitutes are looked upon and treated as untouchables. There 
might be claims that society have headed towards progressive change 
but at the grassroots level, in villages or small towns women are 
pushed into forced sex in exchange of money and are suffering as a 
victim of male dominating social order and patriarchy.

Whoredom is “the great social evil” representing a flagrant defiance 
of common decency and social norms governing women's sexuality. The 
harlot is a threat to the family, societal predetermined structure and 
she corruptsthe young. To engage in prostitution signifies a total loss of 

social image and character.9 With so many negative aspects it's hard to 
believe that there exists element of freedom of choice for women in 
prostitution. It is hard to believe that transition of most of the women 
into non-dignified figure in the society is a liberty that she wants to 
exercise, for many liberties might have a meaning to get her body 
secured from objectifying and implementation of fundamental 
protection provided in Article 17 and 23 of Constitution of India.
Legal and societal response to prostitution

Major section of society considered talking about prostitution a 
shameful act. Such discomfort is not limited only to backward or 
uneducated people but also exists among highly educated persons, 
working in apex education, administrative and health institutions, who 
carefully evades pronunciation of the words like prostitution and sex-
workers etc. The limited scope of education on sexuality in schools and 
condemning sex talks in public makes it clear that sex is considered a 
taboo in countries like India. And, in a social 
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and cultural structure that makes sex a taboo, legalizing sex work is 

almost blasphemous.10 The prostitute body carries with herself the 
imposed burden of countless identities by the mainstream society 
dominating her existence. An identity is a mirror of the perception of 
what society dictates the norms of what is acceptable and unacceptable 

behaviour in the society.11

An Act named as the Immoral Traffic (Prevention) Act, 1956,12 has 
been promulgated in pursuance of the implementation of International 
Convention signed at New York on the 9th May, 1950, for the 

deterrence of immoral traffic. The preamble of convention13 states:
“Whereas prostitution and the accompanying evil of the traffic in 
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persons for the purpose of prostitution are incompatible with the 
dignity and worth of the human person and endanger the welfare of 
the individual, the family and the community”
The Suppression of Immoral Traffic Act, 1956 was put into operation 

in the year 1958 (SITA for short),14 aimed at defeating the evils of 
prostitution, and to provide opportunity to fallen women and girls to 
acclimatize and rehabilitate themselves as decent members of the 

society.15 But contrary to all expectations, the said Act has failed to 
prove an effective deterrent to the commercialized vice of prostitution 
which still continues unabated, although surreptitiously, in the different 
industrial belts.

Judicial activism and public interest litigations has emerged over the 
years, judiciary has a significant influence and manifestation on how an 
issue is perceived. There has been a constant effort by court to examine 
into situations of lawlessness that demand consideration, and tried to 
give a valued well-reasoned judgment. In Vishal Jeet v. Union of 

India16 the court claims the forced prostitution is “destructive of moral 
value” and also states that rehabilitative measures would be taken for 
“these fallen women.”
Different Moral standard for men and women

Women from time memorial have been considered as a social entity 
and classified on the basis of morality, chastity, purity and 
promiscuousness, her individuality is denied and suppressed in 
different forms by the prevailing structure. However, promiscuousness 
cannot be viewed as prostitution, when there was no system of 

marriage in the early Vedic era.17 It is ironical to note that even in the 
Rigveda the first text that indicates prostitution in the name of female 
as illicit lover, there is no question on the character and chastity of the 
male counterpart. Women who could not find husbands, or had grieved 
early widowhood, or who had been forcefully violated, abducted or 
enjoyed therefore, deprived of an honourable status in the main stream 

society.18 The situation of women as prostitute in past was miserable 
and same is today, all the burden of shame and disgrace is 
contemplated upon the women in contrast there are no morality 
standards are set for men. Women identity in the societal set up has 
been gradually abridged from “a whole person to vagina and womb” 
rendering them fit only for sex-labor and perceived as a sexual property 

of men.19
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There are both male and female commercialized sex workers within 

the continuum of commercialized sex practices.20 However, according 

to Hochschild (1983),21 there is a significant and more widespread 
expectation for women to engage in the field of commercialized sex 
than there is for men. Female sex workers are more vulnerable to 
violence, exploitation, stigmatization and disease than men. On 
comparing arrests by police officials in cases of prostitution, it is 
observed that commercial sex workers, who are predominately woman, 
are arrested ten times more often than their clients, who are 

predominately man.22

Males who are often involved in prostitution think they are really big 
and real brave as they can dominate sexuality of a women and treat 
them as their slaves. They're very proud of themselves-they brag a lot 
and for satisfaction of their ego, there have been instances that 

sometimes they get involved in abusive sexual ac-tivities.23 There is a 
necessity to look into the role of men in romanticizing prostitution and 
in this process its cost to women as she becomes culturally invisible 
and subjected to harsh inequalities. Often male use the power of 
societal structure, the economic power, the cultural power and the 
social power, to create silence among those who have been injured, 
miffed and the silence of the women who have been used for sexual 

pleasures.24

Women as a prostitute is being subject of humiliation and symbol of 
dirt in the mainstream society and over the years have been 
overpowered by mail dominance and desires.
Identity as a prostitute - Choice or force?

There have been contrasting views whenever it comes to identity of a 
women as a prostitute, is it a symbol of sexual autonomy and 
empowerment or as a result of bleak factors resulting in this demean 
recognition.

A prostitute body by people at large in the society is understood as 
“flesh and blood body hired in exchange of payment for sexual 

interaction.”25 It is also not at all surprising to learn that wherever 
women choose to engage in sex work, they are forced to live on the 
margins of the law. A women enforced in prostitution resign herself to 
regular rape, thrashings, discernment and all other forms of 

mistreatment that a human being do not deserve.26 Fundamental 
dignity and respect as a human being is sacrificed on all fronts.

Fundamental feminists condemning the world's oldest profession, 
therefore do not view sex work as a legitimate form of labor. The reason 

-----------------------------------------------------------------------------------------------------------------------------------------------------------
© 2026 EBC Publishing Pvt. Ltd., Lucknow.
SCC Online Web Edition: https://www.scconline.com
Printed For: Shri Mohd. Yusuf .
Page 5         Wednesday, February 04, 2026
SCC Online Web Edition, © 2026 EBC Publishing Pvt. Ltd.



is very much apparent and substantial as sex work embodies male 
domination over women sexuality and private parts. In problematic 
historical reference to the anti-slavery movement, these fundamental 
feminist advocates call themselves “abolitionists”. They seek to 
supposedly liberate women from shackles of patriarchy controlling and 

commodifying sexual organs by ‘abolishing prostitution’.27

Women prostitutes had to face worse and severe consequences in 
respect of their health like unwanted pregnancy, abortion, undesirable 
children, HIV/AIDS as a result of unprotected sexual activities which 
are 

   Page: 23

part and parcel of this profession. Drug addiction, forcefully abusive 
acts, violence, threatening, involvement with criminals, ovarian issues, 
some other psychological and social issues in respect of customers' 
behavior like refusing of payment, beating, kidnapping and sexual 

assault have magnified impact on their mental well-being as well.28

With the intensification of the HIV/AIDS epidemic in the 1980s, 
commercial prostitutes again became scapegoats to proliferate sexually 

transmitted dis-eases.29 Many commercial sex workers were exposed to 
greater risk of HIV/AIDS and other sexual transmitted infections as 

they were unable to enforce the use of condoms by the clients.30 
Absence of consent and autonomy while performing sexual acts is a 
kind of forced violence against female mind, body and reputation. In 
societalset up like India, where having sex before marriage is 
considered to be sin and women are deemed as characterless, impure 
etc. if they do so. Acceptance of prostitutes as a dignified human being 
is a far from reality in such societal and mentalset up.

Fundamental feminism views female sexuality as intimately 
connected to norms establishing male dominance in the society. Some 
fundamental feminists argue that over the years all sexual relationships 
of women with men are inherently subordinating and controlled by 

desire of man.31 Also, trading sex for money is contemplated to be 
demeaning women and involve the unacceptable commodification of 
female sexuality.

The counterargument views hold that prostitution is a form of sexual 
emancipation, expression of sexual desires and women's agency. Moen 

is his study ‘Is prostitution Harmful’32 suggested that the way people 
stigmatize and disvalue those who work as prostitutes it is the primary 
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source of harm to them. Virtually any job or activity would correlate 
with significant tribulations to its practitioners if the social order and 
culturally established norms treated them the way prostitutes are 
typically perceived and treated. Stigma associated with women as a 
prostitute also averts sex workers from discover employment and 
clients in the formal labor market.

‘Sex-work is work’ feminists differ in the degree to which they 
perceive sex work as something which may be empowering or an 
overall positive experience (sex-radical feminists), and those who think 
that sex work is largely a negative experience, similar to many other 

forms of precarious work under capitalism.33

Long held debate that the agency of prostitutes must be recognized 
and protected have been supported by sex workers' rights activists, 
feminist allies and human rights advocates. That all aspects of sex work 
should be decriminalized bringing a change into already established 
societal norms, and that sex in exchange of money should be 

recognized as work and regulated under legal frameworks.34

The constant tussle between both the views is unending, what is 
more important is freedom as what it exists. Freedom of women to 
choose between living a life as prostitute or as a not prostitute is what 
seems most significant. The path a woman chooses as a right of her 
freedom should be respected and look upon with dignity. Acts imposed 
on women by coercion in any form are anti-thesis to their freedom of 
choice.

   Page: 24

Conclusion
All individuals irrespective of their gender, caste, profession etc. 

must be afforded social/economic justice, equal educational, 
employment opportunities and access to necessary health care 
(including mental health and substance abuse treatment). The taboo 
created around sex work, is leading to marginalization of prostitutes 
from main stream society. There exists no element of sexual autonomy, 
prostitution is result of forced factors for instance worse financial 
conditions, debt, sex for pleasure, peer association, family 
abandonment, domestic clashes, betrayal from lover etc.

Internationally, United Nations Protocol to Prevent, Suppress and 

Punish Trafficking in Persons adopted in 2000,35 United Nations 
Declaration on the Elimination of Violence against Women in 1993, the 
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United Nations Convention on the Elimination of all Forms of 

Discrimination against Women in 1979,36 and these are instruments 
which tries to condemn forced sex work and support the elimination of 
human trafficking for sexual abuse and exploitation.

There should be access to all possible health care facilities and HIV 
prevention activities for sex workers ensuring equality and liberty of 
their community, acceptance in the mainstream society as a human 
being along with reduction in negative factors contributing in forced 
prostitution to secure justice.

There should be access to all possible health care facilities and HIV 
prevention activities for sex workers ensuring equality and liberty of 
their community, acceptance in the mainstream society as a human 
being along with reduction in negative factors contributing in forced 
prostitution to secure justice.

Many injecting drug users, male and female, work as a sex worker to 
fund their drug addiction habit. The requirement to earn money for 
drugs can often supersede the desire to perform safe sex and dignified 
choice. Many clients who are aware of this weakness, will attempt to 
procure person for sexual interaction in exchange of less money, 
sometimes without a condom, exposing the person to sexually 
transmitted risks. Programs for drug treatment and reducing the risk of 
HIV should be initiated to with a aim of increasing awareness and 
understanding about these sensitive issues, breaking the vicious circle 
of sex work for drugs.

Child and adolescent victims and survivors of marketable sexual 
manipulation and sex trafficking should be given community-based 
training and enduring education along with proper health consultancy. 
The focus should not only be on sex workers, but the customers of sex 
work who have been criminalized should be given regular sessions, as 
to what they are doing is not natural rather it is an act of subjugation, 
violence equivalent to harassment and rape, demeaning the life of 
person by pushing them into darkness where no autonomy to oneself 
exists.
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Right to Privacy of Unmarried Couples vis-a-vis Immoral Traffic (Prevention) 
Act, 1956

RIGHT TO PRIVACY OF UNMARRIED COUPLES VIS-À-VIS IMMORAL TRAFFIC 
(PREVENTION) ACT, 1956

by
Srijan Somal  and Pratyush Khanna

Society is often uncompromising with regard to its ideas around morality. In some 
situations, these stringent ideas lead to moral policing. One such example is the arrest 
of unmarried couples by the police from hotels/lodges accusing them of prostitution, 
obscenity and public indecency. Certain provisions of the Immoral Traffic (Prevention) 
Act, 1956 (“ITPA”) allow room for such action by the police. Special focus has been 
placed on Section 6 of the ITPA which disregards consent before sexual relations and 
can easily be misused against consensual couples. The present article is an attempt by 
the authors to critically analyse these provisions against the principles established by 
the Constitution of India. The authors have systemically argued that the half-baked 
and short-sighted provisions of ITPA are in gross violation of individuals’ right to 
privacy and sexual autonomy in the light of various judgments by Indian courts. After 
an intricate discussion of previous attempts at changing the law and the international 
framework around the matter, certain recommendations are made which must be 
implemented in order to ensure that sexual rights of these couples are upheld.
INTRODUCTION

India as a society, despite its evident “modernist” trends, has had a rather 
parochial view on societal behaviour.  Over the last few years, Indian courts have 
given a slew of progressive judgments seeking to change this outlook 
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and make our society more inclusive.  These judgments have led to the inclusion of 
several rights including right to privacy,  right to sexual autonomy and bodily 
integrity,  right to education,  and right to clean and safe environment  within the 
scope of Part III of the Constitution. Although this has given us a glimmer of hope for 
a libertarian India, the country's deep-rooted preoccupation with archaic ideas of ideal 
societal behaviour still subsists.  One of such notions is the discouragement of 
premarital sex between consenting adults. 

Society, in general, frowns upon the idea of an unmarried couple indulging in sexual 
intercourse.  Such couples are often looked down upon, publicly shamed, and even 
shunned by their families.  Sometimes, such cases also result in honour killings.  
What makes the situation worse is that the law enforcement agencies also harass such 
couples.  There have been a multitude of reports of unmarried couples being arrested 
by the police from hotels in the name of public indecency and prostitution. In a recent 
incident of February 2020, the Ludhiana police was accused of arresting 
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consensual couples during a raid conducted in the hotels.  In 2019, an OYO rooms’ 
lodge in Coimbatore was sealed off by the authorities for allowing unmarried couples 
to book rooms.  In another incident a few years ago, the Mumbai police conducted 
raids in several hotels and arrested over twenty couples.  There were reports of 
detained couples being humiliated during their arrest, which caused quite the 
commotion on social media.  People called this action out as an act of moral policing 
and excessive state interference.

The tool often used by the police to harass unmarried couples is the Immoral Traffic 
(Prevention) Act, 1956 (“ITPA”).  ITPA was brought in with an aim to protect the 
fundamental rights of the victims of human trafficking and forced prostitution,  
however, due to sloppy drafting, a myopic amendment and gross misapplication by 
state machinery, it has become a symbol of tyranny.  ITPA has been turned into a 
weapon of snatching away people's fundamental rights.  It is ridden with several 
issues and has been under scrutiny multiple times.  However, the discussion in this 
paper is primarily focused on how certain provisions of 
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the ITPA are used to torment consenting couples, namely Sections 6, 14, and 15. 

The courts in India have held multiple times that a live-in relationship between two 
consenting adults is not an offence  and consequently “occupation of a hotel room by 
an unmarried couple shall not attract criminal provisions.”  Furthermore, these raids 
and arrests by the police, in our opinion, are a gross violation of such individuals’ right 
to personal liberty, right to privacy, and right to sexual autonomy and bodily integrity. 
In light of the same, the authors have systemically argued that these provisions read 
together, go against constitutional morality and values. 

Firstly, the authors shall deal with the issue of social and legal hostility against pre-
marital sex. Secondly, the authors shall substantiate on how certain provisions of ITPA 
allow for the harassment of unmarried couples with reference to their fundamental 
rights. Thirdly, the authors will discuss the international framework of law surrounding 
this topic. Fourthly, the authors shall analyse the governments failed attempts at 
amending the ITPA. Lastly, the authors shall propose changes for the way forward and 
conclude the discussion by highlighting the urgent need of reforms. 
HOW IT PADISPARAGES COUPLE's RIGHT TO PRIVACY

ITPA was originally introduced in 1956 by the name of the Suppression of Immoral 
Traffic in Women and Girls Act (“SITA”) as an instrument to counter immoral human 
trafficking.  SITA was subsequently amended in 1986 to enhance penalties and 
renamed as ITPA.  While the title of the act bares the terms “immoral traffic 
prevention”, the term “human trafficking” 
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has not been used even once throughout the scheme of ITPA. Instead, the act goes on 
to criminalize prostitution-related activities.

The 64  Law Commission report also noted that the scope of ITPA is narrow as it 
seeks to tackle trafficking for the purpose of commercial sexual exploitation, not 
trafficking or prostitution.  The report also highlighted that the widening of the scope 
of ITPA is not advisable due to several reasons including the corresponding law in 
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other common law countries, international standards, and lack of prior statutory 
basis.  However, the Justice J.S. Verma committee observed in its report that the 
term “trafficking” was undefined under ITPA, or under any other Indian law,  and 
thereafter recommended that the definition of the term “trafficking” from United 
Nations Palermo Protocol  be adopted. 

There has been a lot of debate on the matter especially relating to the harassment 
of consenting sex workers by law enforcement agencies.  Earlier, under SITA, 
“prostitution” was defined as “the act of a female offering her body for promiscuous 
sexual intercourse for hire, whether in money or in kind.”
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By virtue of the amendment in 1986,  the definition of “prostitution” was 
subsequently changed to “the sexual exploitation or abuse of persons for commercial 
purposes and the expression ‘prostitute’ shall be construed accordingly”. This 
amendment has been seen as a bad move, since other provisions of ITPA were not 
amended consequently in accordance with the change made in the definition of the 
term “prostitution”.

Sex work has always been considered a deviant behaviour by the society and law 
alike.  Although it is not explicitly stated to be illegal under any law, the Supreme 
Court on multiple occasions has called prostitution an immoral act.  In the case of 
Gaurav Jain v. Union of India, the Supreme Court even went on to state:“eradication of 
prostitution in any form is integral to social weal and glory of womanhood”.
ITPA PROVISIONS AGAINST UNMARRIED COUPLES

The police often subject consensual unmarried couples to public humiliation  and 
arrests on charges under ITPA.  It is noteworthy that the offences under ITPA are 
cognizable  which means that the special police officer appointed under ITPA may 
arrest individuals without a warrant. Moreover, Section 15 of ITPA allows the special 
police officer to conduct search of a premises if he/she has “reasonable grounds” to 
believe that an offence under ITPA has been or is being committed. It is pertinent to 
note that ITPA provides no guidelines for the exercise of these powers by the special 
police officer. Clearly, these provisions entrust unguided powers in the hands of such 
officers as a result of which, they have been 
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regularly misused to harass not only sex workers but also consenting unmarried 
couples staying at hotels.

However, the most preposterous provision of ITPA in this regard is Section 6 which 
criminalizes “detaining a person in premises where prostitution is carried on”. Albeit 
prima facie it may seem rather straightforward and even well-placed, but clause (1)(b) 
of the Section 6 is extremely problematic. It states: 

“Any person who detains any other person, whether with or without his consent 
in or upon any premises with intent that such person may have sexual intercourse 
with a person who is not the spouse of such person shall be punishable…”
Looking at the dictionary meaning of the word “detain”, it is defined as “to hold or 

keep in”  or “to delay that person for a short period of time”.  It is pertinent to note 
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that the section stipulates that consent is immaterial if a person is detaining another. 
Another tricky phrase in this provision is, “with intent that such person may have 
sexual intercourse with a person who is not the spouse of such person.” For instance : 
A man asks his partner (female)(both being over 18 years of age) to stay in a hotel 
and have sexual intercourse with him, to which she agrees. The man can very well be 
charged under Section 6(1)(b) considering they were not married to each other and he 
“detained” his partner (with her consent) with an intent of having sexual intercourse. 

The situation becomes trickier when a homosexual couple is considered in place of a 
heterosexual couple, in the example above. After the historic judgment in Navtej 
Singh Johar v. Union of India,  homosexuality has been effectively decriminalized in 
India; however, same sex marriage is still not legally recognized. Consequently, 
despite the scrapping down of Section 377 of the Penal Code, 1860 (insofar as it 
criminalized homosexuality), the police may still use this provision to harass 
homosexual couples. With 
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the already prevalent stigma around the matter,  this makes things all the worse for 
LGBTQI+ community. 

Section 6 has only been amended once, in the last sixty-four years in 1986; when it 
was made gender neutral.  Shockingly, not even the courts have paid heed to the 
potential harm such a provision could pose in a modern world. Use of the word 
“spouse” is especially absurd considering the courts have long since recognized the 
concept of live-in relationships.  Now that the offence of adultery has been 
decriminalized, a provision denying sexual rights to individuals on the basis of their 
marriage is an apparent violation of such individuals’ right to privacy, sexual autonomy 
and bodily integrity. On the other hand, the ambiguous definition of the term “public 
place” does not help the situation; it is further misappropriated to charge innocent 
couples for public indecency and obscenity.
CONSTITUTIONAL MORALITY SHOULD PREVAIL

The above-discussed sections seem to be aimed at upholding “social morality” at 
the cost of individual autonomy. It has been well established by the Supreme Court 
that constitutional principles must neither be guided, nor be trampled by the obscure 
notions of “public morality”.  The Supreme Court elaborated on the concept of 
constitutional morality in the Navtej Singh Johar case  as: 

“It needs no special emphasis to state that whenever the constitutional courts 
come across a situation of transgression or dereliction in the sphere of fundamental 
rights, which are also the basic human rights of a section, howsoever small part of 
the society, then it is for the constitutional courts to ensure, with the aid of judicial 
engagement and creativity, that constitutional morality prevails over social 
morality.” 
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Decisional autonomy is now read within Article 21 of the Constitution  and hence, 
Section 6 which evidently promotes the notions of “public morality” ought to be 
declared unconstitutional by the courts, insofar as it prohibits sexual relationship 
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between two consenting adults. In the landmark case of K.S. Puttaswamy v. Union of 
India,  the Supreme Court has held: 

“the dignity of the individual encompasses the right of the individual to develop 
to the full extent of his potential. And this development can only be if an individual 
has autonomy over fundamental personal choices and control over dissemination of 
personal information which may be infringed through an unauthorized use of such 
information.” 
This notion has been further reinforced by the judgments in the Shafin Jahan case  

and the Shakti Vahini case.  The Supreme Court has stipulated in Joseph Shine  and 
Navtej Singh Johar  that the right to privacy must be interpreted in a broad sense 
encompassing the decisional autonomy over one's own body as well. It has been 
further held that the right to privacy must be construed as containing the right to 
sexual autonomy, bodily integrity, and self-determination.  The State must not only 
scrape laws violating such rights but also take positive steps in order to ensure their 
protection. However, it dejects us to see the state machinery use statutes like ITPA to 
violate the aforementioned rights of young unmarried couples. In this context, the 
idea of “Minimalist State” or “Night-Watchman State” seems quite relevant.
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Libertarian philosopher Robert Nozick developed the concept of “minimalist state” 
deriving from the Lockenian philosophy.  He argued that every individual has certain 
rights that are inviolable in nature, like liberty, life, justice, and property.  According 
to Nozick, there is a need for a state to protect these rights, although he was very 
keen to limit its role.  This minimalist state, as Nozick argues, would have very 
limited power for providing only the most basic resources namely, law and order, 
police, army, et cetera.  In a nutshell, the minimalist state must use legitimate power 
just to protect the inalienable rights of the individual. It can also be derived from the 
above that the state should limit itself by not interfering with every aspect of its 
citizen's life to protect individual rights and liberty; otherwise, it would be the 
beginning of the police state where the law enforcing organ of the state is not subject 
to rule of law and in such situation no individual rights can be guaranteed.

The idea is relevant in the present context to the extent that the state organs use 
ITPA to categorically harass young unmarried couples,  thus denuding them of their 
fundamental rights. It is apparent that Indian law has not been much sympathetic 
towards unmarried couples as the age of consensual sex is kept as 18 years  (as 
opposed to 15-16 years in many other common law countries).  Acting as salt on a 
sore wound, the State even fails to protect the rights of consensual unmarried couples 
(both over 18 years of age) from its own police. The police have, at times gone to the 
extent of publicly shaming the couples or threatening to inform their family 
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and friends.  This act is not only violative of their rights but can be considered 
downright unlawful behaviour. 

The grundnorm of Indian legal system is that the Constitution and constitutional 
principles must be upheld  and we believe that obscure notions of “public morality” 
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cannot be used by the state machinery to trample individuals’ decisional autonomy; 
constitutional morality must prevail over social morality. In the succeeding section, we 
will proceed to conduct a comparative analysis of these provisions with international 
law as well as the position in other common law countries. 
INTERNATIONAL FRAMEWORK

There are various international instruments that seek to safeguard the people 
against the vice of human trafficking.  Among all, the United Nations Convention for 
the Suppression of the Traffic in Persons and of the Exploitation of the Prostitution of 
Others (“1949 Convention”) is the primary international document focusing on 
“immoral trafficking”. After its ratification by India, the government enacted ITPA, 
following the obligations of this convention.  The 1949 Convention requires the 
signatory states to punish “any person who procures, entices, or leads away” another 
person into prostitution or exploits the prostitution of another person even with 
consent.  It also makes financing of brothels  and renting a building for such purpose 
an offence and states are duty-bound to punish the individuals convicted of the 
same.  It is to be noted that these two are the only substantive provisions under the 
convention. 

The convention reflects the abolitionist approach of the drafters, which proclaims 
that prostitution as an institution itself constitutes a human 
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rights violation and should be abolished.  The document focuses more towards 
eliminating the profession of prostitution than protection of persons from immoral 
trafficking, since it terms all sex workers as victims who need to be rehabilitated.  The 
most recent development on the issue is the Protocol to Prevent, Suppress and Punish 
Trafficking in Persons Especially Women and Children (“PPSPTPEWC”), 
supplementing the United Nations Convention against Transnational Organized Crime  
to which India is a signatory.  However, the PPSPTPEWC still conveys the language of 
the 1949 Convention as it has failed to distinguish between forced and unforced 
prostitution.  The biggest drawback of the 1949 Convention is that it lacks a 
comprehensive set of guidelines regarding offenses and procedures and even proper 
definitions of crucial terms; resulting in the rise of a half-baked legislation like ITPA. 

PROTECTION OF SEXUAL RIGHTS UNDER INTERNATIONAL LAW
The issues plaguing the 1949 Convention have only further escalated in ITPA. For 

all its vices, in our opinion, the convention never allowed room for the harassment of 
innocent couples. A lackadaisical drafting has left ITPA with countless absurdities,  
with the most prominent being Section 6. As deliberated in the previous section, this 
provision violates basic human rights of the individual which are guaranteed by the 
Constitution as well as under international law. 

International documents like the Universal Declaration of Human Rights (“UDHR”) 
and the International Covenant on Civil and Political Rights (“ICCPR”) prohibit any 
arbitrary interference with an individual's right to privacy.  
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Moreover, they also stipulate that no person shall be subjected to attacks upon his 
honour and reputation and everyone has the right to be protected by law against any 
such interference.  In addition to this, the International Planned Parenthood 
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Federation declaration (“IPPF declaration”) was adopted specifically for the 
protection of the sexual rights of people.  This declaration seeks to protect the highest 
possible standards of human rights in the context of sexual conduct.  Article 5 of the 
IPPF declaration asserts sexual freedom, including the opportunity for individuals to 
choose their sexual partners and to decide upon the matters pertaining to their 
sexuality without anyone's control.

LEGAL FRAMEWORK IN OTHER COMMON LAW COUNTRIES
It is important to reiterate here that consensual sexual intercourse between two 

adults in a private space is not an offence under Indian law.  It is the poorly drafted 
provisions which result in its misuse by the police against consensual couples.  Laws 
against immoral trafficking and commercial sexual exploitation exist in several 
common law countries. For example, in the United Kingdom (“UK”), Section 24 of 
Sexual Offences Act, 1956 stood as a counterpart to Section 6 of ITPA. Section 6 
prohibited detention of any woman “against her will” for the purposes of sexual 
intercourse with any man,  however, it was repealed in 2003.  Even when Section 6 
was in force, it was not applicable to consensual detention for sexual intercourse, 
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thus eliminating any chances of misuse.  The laws in the UK affirm paramount 
importance to the right to privacy and autonomy, as given under the European 
Convention of Human Rights.  It is prohibited for a public authority to act in a way 
incompatible with a right prescribed in the convention, and aggrieved individual may 
seek remedy against such authority.  Lord Hoffman in the Campbell case  stated that 
privacy under human rights law has been identified as something worth protecting 
against the State as well as private persons. This framework ensures that laws are not 
misused by the state machineries to violate people's rights. 

Privacy and sexual autonomy are valued rights in the United States of America 
(“USA”) as well. First recognized in the case of Griswold v. Connecticut,  these rights 
have only grown with the overall development of human rights jurisprudence in the 
country.  Similar protection has been guaranteed under the laws of Canada,  and 
many other common law countries. With the above discussion, we acknowledge that 
the Indian Constitution now confers the right to privacy and sexual autonomy to 
individuals.  However, we believe that the lack of an appropriate executive 
framework hinders the protection of these rights in practice and results in their 
infringement at the hands of state machinery. 
RECOMMENDATIONS FOR CHANGES IN THE FRAMEWORK

Section 6 of the ITPA comes off as the most problematic provision, often being 
misused against consensual unmarried couples, thereby violating the constitutional 
principles of our country as discussed earlier. On that note, one ought to wonder as to 
why such an unreasonable provision is still a 
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good law. Neither the legislature nor the judiciary have assessed this aspect of the 
statute. 

The amendment of the ITPA in 1986  was short-sighted; it further complicated 
the problems of ITPA as discussed earlier. Although the amendment bill brought in 

86

87

88

89

90

91 92

93

94

95 96

97

98 99

100

101

-----------------------------------------------------------------------------------------------------------------------------------------------------------
© 2021 EBC Publishing Pvt.Ltd., Lucknow.
SCC Online Web Edition: http://www.scconline.com
Printed For: UJALA Uttarakhand Judicial and Legal Academy Bhowali
Page 7         Saturday, December 04, 2021
SCC Online Web Edition, © 2021 EBC Publishing Pvt. Ltd.



2006  intended to make substantial changes, it was referred to the Parliamentary 
Standing Committee on Human Resource Development and never became an act.  
Certain changes were suggested in the draft bill, including scrapping down of the 
offense of soliciting clients by prostitutes  and inclusion of certain offenses relating to 
“trafficking in persons” rather than prostitution.  However, no substantial changes 
were proposed in Section 6(1)(b) by the draft bill. In fact, in a sense it would have 
further escalated the problems as the bill recommended that the rank of “Special 
Police Officer” be lowered from “Inspector” to “Sub-inspector”.  ITPA vests 
exceptional power in the hands of the special police officer and delegation of the same 
to an even junior officer would increase the odds of misuse of such power. 

In 2018, another bill was proposed to counter human trafficking titled - Trafficking 
of Persons (Prevention, Protection, and Rehabilitation) Bill 2018. The draft bill focused 
on trafficking as a whole and included provisions regarding “trafficking for forced 
labour, bearing children, begging, or for inducing early sexual maturity” within its 
ambit.  However, it was never intended to take ITPA's place, rather it was brought in 
addition to the already existing trafficking related laws, including ITPA.  Keeping in 
mind 
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the above-discussed constitutional values, it is the need of the hour that certain 
changes be made to ensure that unmarried couples’ rights remain protected. However, 
it cannot be achieved merely by scrapping Section 6 of ITPA. 

We recommend that ITPA be completely repealed as it stands as an outdated piece 
of statute promoting archaic ideas. With the Committee for Reforms in Criminal Law 
currently deliberating over the issues plaguing criminal law jurisprudence in India, 
ITPA must be looked into. In the event the ITPA is not repealed, drastic changes must 
be introduced to certain provisions of the act, promptly. 

First, an amendment must be made to Section 6 of the ITPA. As discussed earlier, 
Section 6 bears two problematic elements - use of the word “spouse” and disregard for 
the consent of the detainee. This section must be altered to the extent that it does not 
affect consenting couples having sexual intercourse. To that end, it is suggested to 
narrow down the scope of the section by making it applicable only to cases wherein a 
person is forcibly detained for prostitution related activities, as defined under ITPA. 

Second, the special police officer under ITPA, in our opinion, has been given 
unfettered discretionary powers to arrest without a warrant and conduct search of a 
premises when he has “reasonable grounds” to believe that an offence under this act 
has been committed. Such unguided discretion in the hands of an authority births 
arbitrariness.  Hence, the checks and balances over the powers of the special police 
officer, as given in ITPA must be reassessed. In addition to this, certain guidelines 
may be prescribed for the officer to follow while exercising his discretionary powers 
under ITPA. 

Third, besides Section 6, the definition of “public place”  when read with Section 
294 of the IPC also creates room for misuse by police. Section 294(a) of the IPC 
prohibits obscene acts to the annoyance of others in any public place. The lack of 
clarity on the phrase “annoyance to others” in Section 294 of the IPC makes the 
section very subjective, leading to police 
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interference even in non-obscene activities like holding hands and eating in a parked 
car.

Lastly, the state must also take positive steps to safeguard the privacy and 
autonomy of young couples. A major step in this regard could be conducting regular 
sensitization sessions for the police officers on the issue. The State may also introduce 
a direct remedy against the public authorities in case of a violation of an individual's 
privacy, somewhat on the lines of Section 7 of the Human Rights Act, 1998 in the 
UK.  This would go a long way in establishing a congenial environment for unmarried 
couples, where they can exercise their choice. 
CONCLUSION

Indian society is witnessing a steady shift in its outlook.  It is gradually becoming 
more inclusive and accepting.  However, a major portion of the society is still 
sticking to their archaic moral values and refusing to accept liberal ideas such as pre-
marital sex.  Moreover, the current legal regime, as discussed in this paper, only 
reinforces the social stigma around pre-marital sexual relations. The social disregard 
towards pre-marital sex is bad as it is;  police actions worsen the situation manifold. 

Edwin M. Schur (1965) has explained the concept accurately as “the criminalization 
of deviance”.  He argues that criminalizing an act is the ultimate form of 
stigmatization.  Terming a specific behaviour as “deviant” has intense impacts on the 
persons engaging in it.  On the other hand, criminalizing such behaviour takes it one
-step further and may even take 
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such persons toward a “criminal career”.  A criminal behaviour invites social 
reactions, which in turn may result in further criminal actions.  In the present 
context, arresting or publicly calling out an unmarried couple for having sexual 
intercourse in a private space (a hotel room) and accusing them of obscenity, 
prostitution, or indecency may have a long-term impact on their lives. Such instances 
may harshly affect their social life, education, careers as well as mental health. 

In any case, the state must ensure that the provisions of ITPA, which have the 
potential to be misused, are amended to that effect. It is high time the Indian State 
realizes that individuals’ rights and interests must not be neglected in the face of 
social morality. If we ever wish to reach the zenith of societal development, that is. 
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Human Trafficking for Organ Removal in India: A
Victim-Centered, Evidence-Based Report

Debra A. Budiani-Saberi,1,3 Kallakurichi Rajendiran Raja,1 Katie C. Findley,1,2 Ponsian Kerketta,1

and Vijay Anand1

Background. Enhancements in the national transplant law to prohibit commercial transplants in India have curbed
the trade. Yet, the human rights abuse of human trafficking for organ removal (HTOR) continues in various trans-
plant centers throughout India.
Methods. Beginning in September 2010 until May 2012, in-depth interviews were conducted with 103 victims of
HTOR in India in which victims described their experiences of a commercial kidney removal in compelling detail.
Victims were located in Tamil Nadu, and reference is made to the broader study that included 50 additional victims in
small towns and villages in West Bengal and Karnataka.
Results. Fourteen cases (14%) in Tamil Nadu and an additional 20 cases (40%) from West Bengal and Karnataka
occurred between 2009 to May 2012. The cases in Tamil Nadu ranged in age from 19 to 55 years, with an average age
of 33 years in Erode and 36 years in Chennai. Fifty-seven percent of the victims in Erode are female, and 87% of the
victims in Chennai are female. Twelve percent of the individuals were widowed or abandoned, 79% were married, and
91% were parents with an average of two kids. Of those interviewed, 28% had no formal education, 19% had some
primary schooling, 22% had some secondary schooling, and no individuals reported schooling above high school. All
victims interviewed lived in abject poverty with monthly income levels well below the national average. The majority
of victims reported long lasting health, economic, social, and psychological consequences. No matter the reason
expressed for an organ sale, all victims reported that they would not have agreed to the organ removal if their eco-
nomic circumstances were not so dire. One hundred percent of the victims interviewed expressed that they need
assistance to cope with these consequences.
Conclusions. Human trafficking for an organ removal continues in private transplant centers throughout India,
service to foreign patients is ongoing, and victims’ consequences are long lasting. A rights-based response to HTOR
that invokes a universal commitment to prevent, protect, and suppress its continued practice is recommended. The
United Nations Trafficking Protocol is the key international instrument to address trafficking of persons, including
for organ removal. India has signed the UN Trafficking Protocol and should ratify it to better address this form of
human trafficking.

Keywords: Organ trafficking, Human rights, India.

(Transplantation 2013;00: 00Y00)

Substantial efforts to prohibit human trafficking for organ
removal (HTOR) in India via enhancements to the na-

tional transplant law have curbed the organ trade. Yet, the
Coalition for Organ-Failure Solutions (COFS)YIndia has
gathered evidence that this human rights abuse continues in

various private transplant centers across the country, service
to foreign patients is ongoing and victims’ consequences are
long lasting.

Beginning in September 2010 until May 2012, COFS-
India identified approximately 1000 victims of HTOR in
India and conducted semistructured in-depth qualitative in-
terviews with 153 of them. One hundred three victims in
Erode and Chennai in Tamil Nadu are included in this study
and were beneficiaries of a broader assistance project that in-
cluded an additional 50 victims in West Bengal and Karnataka
(1). Victims described their experiences in compelling detail,
and each case involved the commercial removal of a kidney as
evidenced by the medical follow-up examinations.

RESULTS
The findings presented here include information

about demographics of victims interviewed, time and loca-
tion of kidney removal, reasons for resorting to a kidney
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sale, awareness of how to arrange the sale, brokers, payment,
and consequences for the victims.

Demographics of Victims Interviewed
Of the 103 trafficked persons interviewed, 56 (54%)

are from Erode, and 47 (46%) are from Chennai. They ranged
in age from 19 to 55 years at the time of the organ removal
with an average age of 33 in Erode and 36 in Chennai. In the
broader study of an additional 50 persons trafficked for an
organ, 30 are from West Bengal, and 20 are from Karnataka.
They ranged in age from 20 to 50 years at the time of the organ
removal (average age of 35 in West Bengal and 35 in Karnataka).
Fifty-seven percent of the victims in Erode are female, and
87% of the victims in Chennai are female (Table 1). Eighteen
percent of the victims from West Bengal are female, and 50%
of the victims from Karnataka are female.

Twelve percent of the individuals were widowed or
abandoned, 79% were married, and 91% were parents with
an average of two kids. Of those interviewed, 28% had no
formal education, 19% had some primary schooling, 22%
had some secondary schooling, and no individuals reported
schooling above high school (Table 1). In the broader study,
the majority of victims (72% in West Bengal and 71% in
Karnataka) had no formal education. All victims interviewed
lived in abject poverty with monthly income levels that reach
well below the national average.

Time and Location of Kidney Removal
Persons trafficked for an organ in this study indicated

that the organ removal occurred between 1981 and 2012. A
sum of 14 cases (14%) from Chennai (9 cases) and Erode
(5 cases) occurred between 2009 and May 2012 (the close of
the study). From the broader study, an additional 20 cases
(40%) from West Bengal (14 cases) and Karnataka (6 cases)
occurred between 2009 and May 2012.

Reasons for Resorting to an Organ Sale
Individuals interviewed in this study reported that

debt was the primary reason to sell a kidney (98%), and they
resorted to the sale with the hope of eliminating debt and
transcending poverty. In the broader study, 82% of victims
in West Bengal and Karnataka gave debt as the primary
reason. Wedding expenses, medical, food, and household
expenses were the most common source of these debts in the
2002 study in Chennai (2). Related reasons for debt that vic-
tims reported in this study, over a decade later, include wed-
ding expenses, family illness, being abandoned or widowed,
children’s education, familial substance abuse, loss of job,
and lack of income. It is noteworthy that victims provided
numerous reasons for sale, and these categories are not mu-
tually exclusive.

A small percentage of victims in this study (7% in Erode)
identified the reason of ‘‘new opportunity.’’ No individuals in
Chennai cited this reason. More individuals in West Bengal
(34%) and Karnataka (12%), however, explained that the po-
tential for a ‘‘new opportunity’’ was a reason for sale. These
individual victims explained that the sale had represented an
opportunity for personal and familial growth and stability.
Purchasing a home, obtaining land, or realizing a business
dream were among the noted potential opportunities for in-
dividuals. No matter the reason expressed for an organ sale, all
victims reported that they would not have agreed to the organ
removal if their economic circumstances were not so dire.

Awareness of How to Arrange the Sale
An overwhelming percentage of trafficked persons

(93/90%) gained knowledge of organ sales from a member
of the community, and 13 of these individuals (13%) made
specific mention that this informant was also a victim. These
data point to the occurrence of targeting of victims in spe-
cific impoverished areas, particularly in Chennai, where
95.3% of victims noted that the practice was common
knowledge in their community. Brokers also played a sig-
nificant role in the victim’s understanding and involvement
in organ sales.

Brokers
Trafficked persons from Erode collectively identified

17 brokers (3 women and 14 men) who were active of-
fenders of HTOR. The majority of the brokers were from
Coimbatore, but four brokers were from Bangalore. Several
victims from Erode explained that a minimum of three of
the brokers were victims of HTOR before brokering and
four brokers pressured their own wives to sell a kidney. In
Chennai, trafficked persons collectively identified 18 brokers
(13 women and 5 men) who were active offenders of HTOR.

Payment
Reports on the price of a kidney in India vary, but

it has been estimated that recipients pay approximately
$25,000 U.S. dollars (USD), and the donors receive between
$1250 and $2500 (3). In this study, one trafficked person
reported that they received no payment, 67 received less
than 900 USD (50,000 INR), 11 received 900 USD (50,000
INR), and 17 received more than 900 USD (50,000 INR),
with the highest payment of 1400 USD (80,000 INR).

TABLE 1. Descriptive statistics

Chennai Erode Average

N 103 47 56

Age 36 33 35

Sex

Female 0.87 0.57 0.72

Male 0.13 0.43 0.28

Monthly household income

Indian Rupees 2728 3509 3119

U.S. Dollars 51 66 59

Education

No schooling 0.41 0.14 0.28

Primary (Class 1Y5) 0.17 0.21 0.19

High school (Class 6Y10) 0.22 0.21 0.22

Unknown 0.20 0.43 0.32

Marital status

Married 0.74 0.84 0.79

Single 0.09 0.09 0.09

Widowed/abandoned 0.17 0.07 0.12

Note: Figures in tables are proportions or means.
Note: Items may not add up to 100% because of rounding.

2 www.transplantjournal.com Transplantation & Volume 00, Number 00, Month, 2013
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Knowledge About the Recipient
Most of the trafficked persons interviewed in this study

had some information about the patient who received their
kidney. In Erode, victims reported that three recipients were
foreign (from Malaysia), and the remainder 53 recipients were
from India and included 10 patients from Kerala, 1 from
Andhra Pradesh, 2 from Karnataka, 1 from Bihar, and 39 from
Tamil Nadu. In Chennai, victims reported that five recipients
were foreign (three from Malaysia, one from Sri Lanka, and
one unknown), and 42 recipients are Indian and include one
patient from Kerala, one from Andhra Pradesh, one from
Maharashtra, and 39 from Tamil Nadu. It is noteworthy that,
although one of the victims knew the recipient of their kidney
was foreign but the country was unknown, there was also a
news report that a transplant tourist from the United States
had purchased a kidney in Chennai in the same month with
few barriers (3).

Consequences After the Commercial
Kidney Removal

Victims in this study reported that their lives wors-
ened after the nephrectomy. Eighty-nine percent expressed
deterioration in their health. Their negative health conse-
quences are likely a result of factors such as insufficient
donor medical screening and preexisting compromised
health conditions of this vulnerable population. Common
experiences among individuals who have been trafficked for
organ removal include pain and cramping at the site of the
incision, an inability to lift heavy objects or do labor-intensive
work, swelling of legs, loss of appetite, insomnia, and con-
siderable fatigue. There were also consistent expressions of
anxiety about the kidney removal including a guilt, depres-
sion, and ongoing fear that death would result from it.

A total of 30 victims (29%) expressed they had been
seen by a physician since the kidney removal: 15 in Erode and
15 in Chennai. Of those who did see a doctor in Erode, most
of these consultations were a result of a single follow-up that
the transplant center provided. Of those who saw a physician
in Chennai, it was never by the medical professional(s) who
performed the kidney removal but instead was by a physi-
cian or nurse in local low-cost clinics when they sought
treatment for pain and related health consequences. Thus,
the majority (78%) of victims interviewed for this study did
not receive medical follow-up care, and many reported fear
of consulting a doctor and reliance upon pain medicine from
local pharmacies.

Results from studies released in 2002 (2) and 2003 (4)
as well as the findings in this study, indicate that a sale of a
kidney in India has not been associated with an improve-
ment in economic status and is associated with a subsequent
decline in family income. Only four victims (4%) of those in-
terviewed whose debt drove them to the kidney sale expressed
that they were able to resolve the debt from the payment. The
trafficked persons have predominantly worked in labor-
intensive jobs in fishing and agriculture, construction, weav-
ing mills, power loom factories, and domestic servants.
Seventy of the 79 victims (89%) who disclosed details of their
financial consequences of the organ removal reported that
they could not return to labor-intensive jobs after the kidney
removal; this compromised their ability to generate an income
and led to further debt.

Victims of HTOR in this study also reported signifi-
cant social consequences that resulted from the commercial
kidney removal. Nearly half (43%) of the victims in this
study (53% from Erode and 30% from Chennai) expressed
that a loss of dignity accompanied the loss of their kidney
when they became ridiculed by their family, friends, and
community. The broader study included similar results as
60% of the victims from West Bengal and 40% of those from
Karnataka reported such loss of dignity.

Individuals at each field site expressed frustration that
media coverage heightened stigma for them within their
communities and that the media attention also did not
resulted in assistance for their hardships because of the ex-
perience. One hundred percent of those interviewed
expressed that they need assistance to cope with these con-
sequences. Finally, persons trafficked for organ removal
unanimously regretted the commercial removal of a kidney
and would advise others against it.

DISCUSSION
Human trafficking for organ removal continues in

private hospitals in various centers throughout India. Per-
sons are trafficked for an organ removal in India largely
via deception, fraud, and a play of power on destitute con-
ditions, and their consequences are long lasting. The ma-
jority of commercial transplants are for Indian nationals,
but service to foreign patients is ongoing. This study rec-
ommends a rights-based response to HTOR (5). It is note-
worthy that, although India has been considered the only
country that hosts HTOR to have more female than male
victims (6), the findings in this study reveal that this is not
the case in all locations where HTOR operates in India. Al-
though further research is required to better understand
how this abuse targets women and men distinctly in India, it
is important to highlight that only women trafficked for
organ removal cited familial substance abuse (primarily al-
coholism) as a reason for sale (Table 2). Approximately ten
percent of the trafficked women explained that substance
abuse had negatively affected the family unit and contributed
to their decision to sell. These women almost exclusively
explained that their husband’s substance abuse reduced their
financial stability. Debt because of a lost relationship (aban-
doned or widowed) was a reason provided by nearly 12% of
all women, where only 3% of men provided this reason. This
could have been a result of unsettled debts, before the loss of a
relationship, being posited on the women after this loss. This
increased economic strain seems to have increased the in-
stance of organ sales among women as a response. Although
reported as ‘‘debt,’’ many women’s narratives also conveyed
the pressures they felt from within the family, and especially
from their husbands, to sell a kidney for the sake of the family.

The International Monetary Fund suggests that a third
of the population in India lives below the government’s
poverty line (7). The average Indian citizen’s monthly in-
come is approximately 5000 INR or 90 USD (8). Persons
trafficked for organ removal interviewed in this study fair
worse than the average Indian with an average monthly in-
come of 3119 INR or 59 USD.

With regard to the location of the kidney removal, all
commercial transplants addressed in this study occurred in
private, nongovernmental, transplant centers. However,
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each of these centers are recognized and licensed by state
and federal level authorities of the Ministry of Health and
Family Welfare Department. Table 3 indicates the place of
residence of the trafficked person and the location of her/his
kidney removal.

With regard to reasons for an organ sale, exploitative
financial lending schemes have commonly resulted in in-
surmountable debt burdens that are especially harsh on In-
dia’s poor. In a report on kidney sales released in 2002, 96%
of the 305 ‘‘kidney sellers’’ interviewed in Chennai sold a
kidney because of debt (9).

With regard to awareness about an organ sale, it is likely
that more of the victims’ family or community members who
told them about organ selling were in fact victims themselves.
The 13% captured here were only captured indirectly via an
open-ended question.

In addition to the direct findings from victims in this
study, interviewed victims and media reports indicate that the
organ trade is ongoing in additional locations in India in-
cluding Dharmapuri, Selam, and Tirunelveli in Tamilnadu;
Bangalore, Osloor, Mandiya, and Mangalore in Karnataka;
Uttar Dinajpur, Raiganj, and Kolkata in West Bengal; Hyderabad,
Guntoor, and Vijayawada in Andhra Pradesh; Lucknow in Uttar
Pradesh; and Mumbai in Maharashtra (10Y13). Coalition for
Organ-Failure Solutions does not engage in payments for

interviews (as brokers requested). Information about brokers
reported here is entirely provided by those interviewed as a
part of the study (Table 4).

Negative health, economic, social, and psychological
consequences for victims of organ trafficking have become
evident from studies conducted in Egypt (14), India (15), Iran
(16), Pakistan (17), and the Philippines (18). There were also
reports of marriages broken when a spouse learned that their
wife/husband sold a kidney, that relatives ‘‘disowned’’ the in-
dividual, and that a grown child’s fiancé and family cancelled
a planned wedding when it was revealed that their parent sold
a kidney.

Recognizing HTOR as a human rights abuse invokes a
universal commitment to prevent, protect, and suppress its
continued practice. State parties that have ratified the rele-
vant human rights treaties are legally bound to ensure, re-
spect, and fulfill their human rights obligations. The United
Nations Trafficking Protocol is the key international in-
strument to address the trafficking of persons, including
for organ removal. Article 2(b) affirms that the protection
and assistance of trafficked persons ‘‘with full respect to
their human rights’’ is one of the three major purposes of
the Protocol. India has signed the UN Trafficking Protocol
(19) and should ratify it to better address this form of hu-
man trafficking.

MATERIALS AND METHODS
The protocol for this study was approved by the internal review board of

the University of Pennsylvania where the first author was a Visiting Re-

search Associate at the UPenn Center for Bioethics.

The Coalition for Organ-Failure SolutionsYIndia field researchers iden-

tified victims via local development and human rights organizations and via

a snowball technique in which victims told COFS fieldworkers how other

victims could be reached. All victims identified agreed to participate in the

interview. The field researchers explained that the interview was to serve the

purpose of gaining an understanding of their experiences of a commercial

organ removal and to coordinate assistance services according to their needs

that resulted from the commercial organ removal. Interviews were conducted

TABLE 2. Reason for sale by sex

Female Male

N 103 73 30

Reason for sale

Debt

Debt from family event (marriage) 0.37 0.10

Debt from personal or family health
condition

0.26 0.33

Debt related to loss of relationship
(abandoned or widowed)

0.11 0.03

General debt from lack of income
(unspecified)

0.36 0.60

Harassment and physical abuse from
loaners

0.18 0.13

Familial substance abuse 0.10 0.00

Future opportunity 0.03 0.07

Note: Figures in tables are proportions and individuals may have indi-
cated numerous reasons for sale and they are accounted for in the table.

TABLE 3. Location of residence a transplant center
where organ was removed

Trafficked persons’ residence Erode Chennai

Location where kidney was
removed

Erode 1 Tirunelveli 1

Chennai 3 Madurai 4

Palakkad 3 Coimbatore 5

Bangalore 18 Chennai 37

Coimbatore 31

TABLE 4. Reason for sale by region

Chennai Erode

N 103 47 56

Reason for sale

Debt

Debt from family event (marriage) 0.28 0.23

Debt from personal or family health
condition

0.20 0.36

Debt related to loss of relationship
(abandoned or widowed)

0.20 0.00

General debt from lack of income
(unspecified)

0.30 0.54

Harassment and physical abuse from
loaners

0.20 0.14

Familial substance abuse 0.07 0.07

Future opportunity 0.00 0.07

Note: Figures in tables are proportions.
Note: Individuals may have indicated numerous reasons for sale and

they are accounted for in the table.
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in either the privacy of a home or in an office of a local development or human

rights organization.

A consent form was read to all victims, and a COFS field researcher

explained that participation was voluntary and that identities would remain

confidential. Verbal consent was then obtained from each participant, and

additional consent was obtained for several video recordings of testimonies.

Compensation for travel to the interview site was provided, but no other

monetary compensation was provided for an interview. Coalition for

Organ-Failure Solutions field researchers also explained that because COFS’

commitment is to assist victims to deal with the abusive experience and its

consequences, COFS provides assistance services, regardless of a victim’s

decision to participate in the interview.

The instrument used to interview victims consisted of an oral ques-

tionnaire with closed-ended question to collect demographic and back-

ground data and open-ended questions to elicit narratives about their

experiences and how these experiences have affected their lives. Field re-

searchers conducted interviews in victims’ native language, and many in-

terviews were arranged with COFS local partner organizations. In Erode,

interviews were conducted with the assistance and at the office of a trade

union that works as advocates for unemployed mill workers; in Chennai,

interviews were conducted in the home of the lead local field researcher.

The fieldwork involved four of COFS-India field researchers, each of

whom are Indian citizens and trained in social science research methods.

Three have Masters degrees in Social Work, and one is a civil rights attorney.

The lead researchers were certified by the Collaborative Institutional

Training Initiative and included as research personnel on the protocol for

the study. In addition to their research, the field researchers are also active

social workers and victim advocates working to arrange ongoing medical

follow-up and related outreach services to COFS beneficiaries.

Considering the clandestine nature of this activity, it is impossible to

know a precise number of victims or to what extent the sample identified

here represents the larger group of such victims. The relatively small

number of participants in this study is a reflection of such clandestine op-

erations, lack of victim protection, and limited resources to afford more

extensive data collection. The findings nonetheless speak to the experience

of being a victim of HTOR in India and the processes this crime entails,

from victims’ points of view. Individuals are being systematically exploited

based, in these cases, upon their destitute conditions. Thus, this sample size

of interview subjects provides an important window into the secretive op-

erations of HTOR that targets the poor and vulnerable.
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