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Section 21. Custody orders. Notwithstanding anything contained in any other law for 

the time being in force, the Magistrate may, at any stage of hearing of the application 

for protection order or for any other relief under this Act grant temporary custody of 

any child or children to the aggrieved person or the person making an application on 

her behalf and specify, if necessary, the arrangements for visit of such child or children 

by the respondent:

Provided that if the Magistrate is of the opinion that any visit of the respondent may 

be harmful to the interests of the child or children, the Magistrate shall refuse to allow 

such visit.

Custody of Child under Protection of Women from Domestic 
Violence Act, 2005



  

““The first and paramount consideration is The first and paramount consideration is 

the welfare and interest of the child and the welfare and interest of the child and 

not the rights of the parents under a not the rights of the parents under a 

statute.”statute.”
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Excerpt from Payal Sudeep Laad v. Sudeep Govind Laad & Anr., (2019) 1 AIR Bom R (Cri) 215, 
Bombay High Court judgment: “The proviso attached to Section 21 stipulates that if the Magistrate 
is of the opinion that any visit of the respondent may be harmful to the interest of child or children, the 
Magistrate shall refuse to allow such visit. It was further observed that the child in the said case was 
already in custody of his mother. The respondent had not asked for custody of the child for the simple 
reason that the child is already in her custody. It is the respondent i.e. father who has sought merely 
visitation right to his son which right was granted to him by the Trial Court that too for limited days. In 
case the visitation right is not given to the petitioner, minor child would be deprived of father’s love and 
affection. The paramount consideration is welfare of child. The petitioner could not be faced to seek 
remedy either under the Guardians and Wards Act, 1890 and Hindu Minority and Guardianship Act, 
1956, as observed by the Sessions Court as it would lead to multiplicity of litigation. The Act is a self 
contained code. The endeavour of the code should be to cut short the litigation and to ensure that the 
child gets love and affection of both parents i.e. mother and father. The approach of the Court should 
be practicable to work out the modalities in practical manner in evolving the process whereby the child 
suffers minimum trauma. The interpretation of the statute should be purposive.”

Excerpt from Manoj Anslem Rebeiro vs Candace Elizebath Rebeiro, 2016 SCC OnLine SC 537, 
Supreme Court of India judgment: .. “we find that whatever be the background of the case, it cannot 
be so acrimonious so as to deny the right of the father to see his daughter.”
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THANK YOU.
REGARDS

NEHA KUSHAWAHA

SENIOR CIVIL JUDGE,

UTTARKASHI
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