Amendment in C.P.C. Related to
commercial Courts

he objective of Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts Act, 2015 was speedy resolution of
commercial disputes. The “Commercial disputes” have been defined with
an inclusive definition and it covers almost all disputes arising out of the
commercial activities. (Section 2 (c¢)“commercial dispute)”.

The Act provides for a Schedule which amends certain provisions of CPC.
These provisions are applicable to Commercial Disputes of Specified Value
(Section 2 (i)“Specified Value”, in relation to a commercial dispute, shall
mean the value of the subject-matter in respect of a suit as determined in
accordance with section 12 1 [which shall not be less than three lakh rupees]
or such higher value, as may be notified by the Central Government.)

and the Commercial Court or Commercial Court shall follow the amended
provision. The Act has clarified that the provisions of the CPC as amended
by the Act would have an overriding effect over any rules of the High Court,
the amendments to the CPC made by a State Government.



Pre-Institution Mediation and Settlement-

The Act introduces Section 12A providing for mandatory pre-institution
mediations in all cases, other than those cases which require any
urgent interim relief. Such pre-institution mediation has to be conducted
through Authority authorized by the Central Government. The process
of pre-institution mediation has to be completed within a period of three
months, extendable by two months with consent of the parties, from the
date of application made by the Plaintiff. Time spent in pre-institution
mediation shall not be computed for the purpose of limitation under the
Limitation Act, 1963. If the parties to the commercial dispute arrive at a
settlement, the same shall be reduced into writing and shall be signed
by the parties to the dispute and the mediator. The Settlement arrived
at under this provision shall have the same status and the effect as if it
IS an arbitral award on agreed terms under sub-section (4) of Section
30 of the Arbitration and Conciliation Act, 1996.




Overriding Effect

ection 16 -Amendments to the Code of Civil Procedure, 1908 in its application to
ommercial disputes.—

(1) The provisions of the Code of Civil Procedure, 1908 (5 of 1908) shall, in their application
to any suit in respect of a commercial dispute of a Specified Value, stand amended in the
manner as specified in the Schedule.

(2) The Commercial Division and Commercial Court shall follow the provisions of the Code
of Civil Procedure, 1908 (5 of 1908), as amended by this Act, in the trial of a suit in respect
of a commercial dispute of a Specified Value.

(3) Where any provision of any Rule of the jurisdictional High Court or any amendment to
the Code of Civil Procedure, 1908 (5 of 1908), by the State Government is in conflict with
the provisions of the Code of Civil Procedure, 1908, as amended by this Act, the provisions
of the Code of Civil Procedure as amended by this Act shall prevail.

3 Sulpliiano

Section 16 of the Act clearly states that'this Act Will have overriding effect on the provisions
of Code of Civil Procedure, 1908 (hereinafter ‘Code’), and its amendments. It clearly
mentions that in case of conflict between any rules of the Code, rules of jurisdictional High
Courts or any state amendments made to the Code, the provisions of the Act, as it amends
the Code, will prevail.

In a landmark case of Axis Bank Ltd. v. Mira Gehnani, 2019 SCC OnLine Bom 358the
Bombay High Court held that amendments introduced to CPC by the Commercial Courts Act
re only applicable to Commercial Disputes of a Specified Value and not Commercial
utes not of a Specified Value such as the present suit.



Changes made to provisions of CPC

Costs - The costs ordered by the court in relation to a suit are governed by
Section 35 of CPC. The said section provided discretionary powers to the court
while determining the costs. The Act has substituted the said section to provide a
general rule for payment of costs by the unsuccessful party. The Court may
deviate from the general rule after recording the reasons in writing. The order for
costs would include fees and expenses of the witnesses, legal fees, and broadly,
any fees involved in furtherance of the proceedings. The court has to also
consider the conduct of parties, whether the party has succeeded partially if not
wholly, whether frivolous claims or counterclaims were made, whether an offer
for settlement was unreasonably rejected.




Procedure for Summary Judgment

The Act introduces a system of “Summary Judgment” through a new Order XIII-A
in the CPC. Summary judgment is given by the court without recording oral
evidence in the following scenarios-:

(a) the plaintiff has no real prospect of succeeding on the claim; or
(b) the defendant has no real prospect of successfully defending the claim; or
(c) in the absence of any other compelling reason for recording of oral
evidence.

An applicant may apply for summary judgment at any time after summons has
been served on the defendant. However, no such application will be
entertained after the court has framed the issues in respect of the suit. An
application for summary judgment shall not be made in a suit if that is
originally filed as a summary suit under Order XXXVII. The applicant may rely
on documentary evidence in support of its application. The date for hearing a
summary judgment of a commercial dispute must be fixed, after giving a notice
period of thirty days to the respondent. The respondent has to file his reply
within thirty days of the receipt of notice of application of summary judgment
or notice of hearing, whichever is earlier.




Pleadings in a commercial dispute and Delay in filing written statement

Pleadings in a commercial dispute -Order VI of CPC deals with pleadings. The form of
pleadings in commercial dispute will be as per High Court Rules or Practice Directions
provided for such disputes. A new Rule 15A has been inserted, which pertains to
verification of pleadings in a commercial dispute, in a prescribed manner (Statement of
Truth). In the absence of verification, the pleadings cannot be relied as evidence. Every
pleading has to be verified by an affidavit signed by the party, or one of the parties to the
proceedings or any person who is acquainted with the facts of the case and authorized by
such parties. If the pleading is amended, the same has to be verified.

Delay in filing written statement -The maximum period within which the written
statement could be filed is 90 days under CPC. The Act has increased the time period to
120 days. Accordingly the Act has amended Order V of CPC dealing with issue of
summons and Order VIl of CPC pertaining to filing of written statement by the defendant.

As per the provisions of CPC, if a party fails to present written statement, the court
shall pronounce judgment or make an order in relation to the suit. The Act states that,
the order made by the court cannot extend the time period of 120 days.

(SCG Contract (India) Pvt Ltd. Vs. K S Chamankar Infrastructure Pvt Ltd.& Ors.
019) 12 SCC 210).



Procedure for disclosure, discovery and inspection of documents before the
Commercial Courts

Order Xl of the CPC lays down the procedure for discovery and inspection of the
facts of the suit through interrogatories. The Act has substituted this Order to
include disclosure, along with discovery and inspection of documents.
Under the new provisions, parties are required to file a list of all documents and
the photocopies of all these documents at the stage of filing of plaint/written
statement, specifying inter alia, in whose possession the documents are currently
(whether the plaintiff or the respondent or any other person). They are mandated
to include a declaration on oath stating that they are not in possession of any
documents other than the photocopies of the documents they had already placed
on record. The parties are not allowed to rely on any documents other than the
ones mentioned in the list and whose photocopies had been filed, without leave of
the Court. However, the Act has granted discretion to the Court to award
exemplary costs against a party who willfully, unreasonably, wrongfully, or even
negligently failed to disclose all documents pertaining to the suit in their
possession.




Electronic records, Written arguments and Amendments in procedure
related to Affidavits

Electronic records -The evidentiary value of electronic records has already been
recognized under the provisions of Indian Evidence Act, 1872 and Information
Technology Act, 2000. The Act has incorporated the relevant provisions providing
procedural rules in respect of the same under the new Order Xl of the CPC.

Written arguments -Order XVIII of the CPC deals with hearing of suit and examination
of witnesses and consists of provisions pertaining to written arguments. As per the new
provisions in this Order inserted by the Act, parties have been mandated to submit
concise written arguments under distinct headings within four weeks of commencement
of oral arguments. Revised written arguments may be filed within one week of the
conclusion of arguments. Earlier, no such time restriction had been stipulated.

Amendments in procedure related to Affidavits -The Act has inserted new Rules in
Order XIX of the CPC, in addition to the existing procedure related to affidavits. The
courts have been empowered to control the evidence, by being permitted to decide the
issues which require evidence, and the manner in which such evidence is to be
recorded. The Commercial Courts even have discretion to exclude evidence that would
otherwise have been produced by the parties. They have been empowered to redact or
reject any affidavits, which in their view does not constitute admissible evidence.




Time period for pronouncing judgment and case Management hearing

Time period for pronouncing judgment -Rule 1 of Order XX of the CPC stipulates that
judgment must be pronounced within a maximum time period of 60 days from the date
of conclusion of hearings. The Act has provided a maximum time period of 90 days
commencing from the date of conclusion of arguments, for pronouncing the judgment.

Case Management hearing -An international practice of case management hearing
has been introduced in India for the first time through a new Order inserted into the
CPC- Order XV-A. This allows the Court to make a time line, and fix dates for the
proceedings of the matter.

The first Case Management Hearing has to be held by the court within four weeks
from the date of filing of affidavit of admission or denial of documents by all parties
to the suit. Arguments have to be closed within six months of the first Case
Management Hearing.

It provides that no adjournment for Case Management Hearing would be
entertained for the sole reason of non-appearance of counsel. If such application
had been made in advance, it would be accepted, upon payment of costs.
Non-compliance with Case Management Hearings shall be condoned by the Court
only upon payment of costs, but it might also result in forfeiture of the party’s right
conduct the suit. In extreme cases of willful non-appearance, the Court has the
etion to dismiss the plaint.
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