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DADRA & NAGAR HAVELI, AT SILVASSA.

[ TR CLTR IR R R F S TR A - T 1= [T
LD.R. No. 116 (2015
ADJUTHCATION BEFTWEEN
M/s. Rellance Industries Lid.,
{Sihvassa Mig. Division)

342 Kharadpada, Naroll,
(ULT of Doadra & Nagar Havell and

Daman & Diu) Flrst Part
AND

Mr. Sreedharan K. 5.,

Flal No.08, Sarthl Apurtment,

Amli, Silvassa. wSecond
Party

Appoarances :
Mr. O, M. Shah, Ld. Advocate for first party.
Mr. 5. B, Parmar, Ld, Advocate for second parly,

Raference w/s 1001} of
The Industrial Disputes Act, 1947,
elive=lam MA328T4)
1] That, the second party workman  ralsed an
indusinial dispute and fled an appbcation  dated
28.03,2014 before the Conciliation Officer agawmst (he
management of Mis, Reliance Industrios Laimited
(Sllvassa Mg, DMvislion), However no setlilement could
bhe mrrved before the Congilistion Officer Thearefors,
the Conclliation Ofcer has stbmitted his @ilure report
w/s 12i4) of The Indostrial Disputes Act, 1947
thereinagfter referred to as 1D Act) bhefors the
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appropoate Government,  Then,  the  Labour
Commissionar, Dadra & Nagar Havelil, Silvassa, by his
order dated 21.08.2015, was pleased 1b refer present
dispute for ad-judication ws 10{1We) of the LD, Act 1o
this Labour Court.

2] On receipt ol the relerence, this Court had
issued ootices to both the parties. Both the poarties
have apprared  before  the Cowt Second  party
workmin filed Statemenl of Claim which 18 al Exh.0B.

The sum and substance of the clalm of
second party workman i as follows -

3] That, the secend party workman was
wirking with Lhe Hrst party company since 21.08.1995
on the post of operator and was drawing the salary @
Rs 13, 5000-. It is contended that the second party was
nevar served with any kind of notice or mamo durning
service  Eaure and  his service  record  remains
unblemished.

4] [t 15 alleged by the second party workman
that the first party Le. Mys. Reliance Industries Limited
(Silvausa Mfg. Division), (hereinafter referrod as first
party), introduced a so called Voluntarily Hetirement
Scheme (VRS) for the workers, which was not
discloged by the first party. It is alleged that notice was
#luo not published by the company on {15 notice huani.
The second party workman and  other workmen
waoarking in the: said mdusired ot were forced o
rmslgn under the ko culted VRS by the first party. It is
alleged that the officers of the management of the first
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party namely Shri R. N. Sharma, Shri Sandesh Kadam,
Shri Raju Patil, Shri B. Satish, Shri Gyanchand Gantam
and Shri Vinit Dugal gave threat and adopled unfair
labour practice,

5] it 15 contended that the second party
workman and other workmen have neither given any
resignation voluntarly nor they hoave accepted VRS
and the dues thereol 1t is alleged that the second party
workmian ‘and otheér warkmen have opposed Lhe so
called VRS a4 company has not gven any kind of
Information about the so called scheme and it was vot
gonstituted with the consultatipn of workmen. [t is
alleged that atter uhtalﬂinq so called rﬂi;iqnutlnn and
signature in the blank paper and vouchers under
pressure and threat, the second party workman and
ather workmen have besn lerminated from Lhe services
by the first party company w.e.l 21.01.2012,

b] it iz-alleged that the second party workman
has never glven any voluntary resignation and also had
notl received oany acceplance letler of so  calied
resignation letter. The company has not paid the so
calied legal dusd under the so called scheme on the
same day. As the rosignabion 15 obtained  under
pressure and thregt, the same is sham, bogus,
unlawful. It 15 alleged thut the first party has deposited
the so called amount of legal dues In his bank account
withouol any hobice b second patrty workman. [ is
alleged that the services of the present second party
workinan and other workmen have been terminated
under the guise of so callpd VRS and so called
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restgnation. It 15 contended that more than 300
workmarn hove heon terminated dunder the guise of so
called VRS,

71 it t= contended that the work carried out by
the second party and other workmen s still confinued
in the first party and at preseat, the same Is carried out
by the newly recruited 2000 smployvess, The second
party workman is without job dane EI.IH:Ei"_iTI-g starvalion,
The terminalion of the second party was in
contradiction of the provisions of L1, Act.

| [t s contended that In the fArst party
company, more than 100 employees are working.
Therefors, the provisions of Chapter V - B of the LD,
Act is applicable, Therefore, for avoiding the hability /
responsibility under (he Chapter V - B of the LD. Act,
the first party undor the guise of so called VRS,
terminated the services of more than 300 employees,
which they couldn’'t have besit done under Lhe pretext
ol justifiable retrenchment under Chapter V - B ol the
LD Act.

9] It 15 further alleged that the so called
payment deposited in the bank account of all the
workmen clearly shows that there 18 a pure
discrimination in the so called payment under the VRS,
The workmen were never made aware about the terms
of the so called VRS, The employee who have rendered
the 10 years of service and the emplovee who have
rendered more than 20 years of sarvice were paid the
samie amount under the so called VRS, Before floating
such soheme, the company has not published the
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sentority list. The frsl party has not taken a due care
tp  informi the Oovernment osuthority  aboot  the
introduction of the so galled VRS,

10] It 15 lurther Gontended that the acceptance
of retrenchment compensation or 5o called benehis of
the YHS should not be held o create a bar agalnst
them. Ay per the provisions of the LD, Acl employvers
right to retrench his employees can he wvalldly
exercised only when it is shown that the emplovise has
brcome surplus on the ground of mtonalization or on
ground of stonomic reasdndble and bonafide adoptad
by the management or becouse of other mdustrial
Lrade reasons, Bufl, all these [actors are missing n the
present procesdings. Therefore, the tenmination s
gross vinlation of the mandalory provisions ol the Act.

11] Inter-alia, in the hackground of ahovp
contentions and allegations, the sedond party workman
I speking declaration that the termination ol the
services of Lthe second party workman wel, 21,01.2012
1= ltagal Impropsr ond be is oalso seeking direction
against the hrst party to reinstate 'him on his original
post  with  contihuity. ©of  service  alongwith  all
consequential benefits and with full back wages.

12] The first party company has filed lts Written
Statement. which i ot Exh.09. The substance of the
same 18 as under :-

That, the first party dénled and disputed all
adverse statemoents, allegations in the claim of the
second party. Tt is contended that the dispute raised In
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the present reference Is individual dispute ws 204) of
the LI Act. The réemedy u/s 10 of the LI Act is not
avallable and therefore, the present reference is {tsell
Lnwalid.

13] [t 15 further contended that the segond party
workman has voluntarily apted for VRS and the first
party hes accepted his  application [ reswgnation.
Accordinghy. the second party 8 relleved from his
services, Therefore; the aald removal or wilhdrawal
cannol  be said 1o be discharge, dismissal,
retrenchmoent or termination In anyway and therefore,
the dispute Taised by the second party cannot be
ermed as indusirial dispute as contemplated gnder the
LD Act

14] It is further contended thal the company
madd mircduced VRS and it was lounched an 16.07.2012
and it was valid from 17,01.2012 to 25.01.2012.

15] It is contended that tha said VRS was
displayed on the notice board of the factory of the first
party at various places alongwith its annexures so as o
eniable the workers to Enow and understand the entire
spheme, The soheme and the annexures were also
displayed bw the company in vernacular language on
the notice boards of the factory of the first purty
company. 50 also, various notices and modifications as
atated ahove were also displayed on the notice hoards
of the foctory ‘of the company al various places
alongwith its translation in vermnacular language.

161 it s contended that the second party
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workman  submitted an  application  for  voluntary
soparation under the said schome in the prescribed
form and a sald form wias wilnessed by wo persons
who have also sigmed the said applivation. It is
contended that the application made by the second
party warkman for atceptonce of VRS was completely
out of his froe will. Not only this but also; the first
party has communicated Lo the seqond party workman
that his application: for woluntary  separabion s
acceplied in writing. The first parly also crediled an
aowomnt of He 1,000,000/ 53 adveance towards thae VRS
henalits to the hank account of the secand party Tor
voluntary separation. It 5 contended thal on
accoptance of the npplication of the second party for
voluntary separation, he wis relisved from the services
of the company and the monstary benehts offered
under the VRS alter deducting the amount pald as
advance, the balanoe amount was transforred to bank
account of second party. 1t Is submitted that the first
party hos paid Lhe full and fmal amount under Lhe VES
o the second party.

171 It is contended that the second party alse
sabmitted an application for pavment of grﬁl:;ilf and
campany has paid him the gratulty by chequa, The
sacond party also filled in and submitted Form No. 19 to
withdraw s  provident fund, wharein he has
specifically mentioned that he has resigned. The
amount of PF. was also paid to the second party by
cheque. The second party also filled in and submitted
the form of peasion under the EPS, 1995,
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18] It is further contended that alongwith the
Writtan Stoatemeant, first party has submitted Annexure
- W whidh pontains the detalls of the relevant dates of
the entite sequence of events in respect of the second
party,

19] It is contended that the frst party ntents Lo
clunfy that as per the long practice, the wages and
ather mongtary benefits, except gritulty and PF, are
being direclly credited in the respective buank nceoants
of all the emplovees of the first party. Similarty, in the
prasent case also, ths amount of gratuity and PE is
paid to the second perty by issuing choquos in his
name and the rest of the pavments under VRS or even
advanre towards VRS benefits, ware directly credited
in the bank account of the second party.

20] [t I8 further contended that it requires to be
appreciated that right from the date, the second party
applied under the VRS, LIl he:made a compiaint raising
the dispute before the Conciliation Officer, at no print
of time, the second party has mode any grisvance in
respect of the VES or of his rﬂljeve from the services.
The seoond party never ralsed grievance ar gomplain]
with the first party that his signotures were obtained
on  hlank papers or vouchers or thal the monetary
henafit has been credited in his bank account behind
his back or without his knowledge, The second party
nevor contended before the compidny that e bas oot
gona through the VRS Introducet by the company or
that no such scheme was displayed by the company,
The segond party has neither returned the amounts
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credited to hls account nor he has yolunteered to
returm the said amount. Thus, the allegations  in
respect of oblaining the signatures on blank paper and
under covrcion or threat are Lotally baseloss, Interalia,
arne these grounds; the first party contends that the
relerance dessrves to be rejected.

21] Considering the: pleadings of the rval sides,
following lssue nos.l to 3 & B were reforred for
adjudication. Bul, by way ol order below Exh.1 deved
20008.2024, Tollowing tssue nos.4 & 5 were additionally
framod by the Court, In the present case, jolnt pursis is
filed by both the sides at Exh.25, statimg therein that
hoth the parties do not wish to lead any further
evidence in respect of the sdditionally fromed 1ssues.
Further, it {s mentioned that the argumenis advanced
in TDR No.108 aof 2015 bs also considersd m-l.lle-
prasent  referonge. | oam raprodueing  the issues
alongwith my findings therson for the reasons o be
disrussed herematter =

ar. 1
o ISSUES Findings

1) Whether the disputes ralsed by
socond party workman can be
treated  as “mdustrial  disputes® _
under section 2(k) of the Indusirial  ..dn the
Disputes Act, 1947 7 atfirmative

2) Whether acceplng  resignation
letter of second party workman by
the company and subsequently
gucepting VRS henehts by secend
party  workman velunterily can  ...In ths
amount to termingtion of services *  negalive

3} If the answer to issue nos.l & 2 s
in #ffirmative, whether the demand
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of second party worloman for
reinstalement with full back wapges
with continuily ln service is legal . In the
and valid ? negativa

4) Whalher the  second  party
workman proves Lhat his signature
was ohtained on the disputed VRS
scheme and other vouchers under
pressure oand threat by the first In the
party company ¢ negative
5) Whether Il was required to Issue
stafutory notice ws %A of the
Industnal  Disputes  Acl. 1947
hefore floating the disputed VRS
scheme by the first  party i the

campany 7 nemgative
6) Il nol, what reliel the workman Is - Notentitled
entitled 7 for thai peliels
claimed
7Y Whal order 7 Referemoe &
nrgwered Lo
rngatve
22] Before going into further discussion, iU is

more than necessary tn mention here that infact, thars
are in all 202 refersnces arising out of (he ‘same
alleged Voluntanly Hetirement Scheme (VES) of the
first party company snd Lts workmen, The term ol said
VRS scheme ranges from January 2012 to December
2004, The firsl and the second party In IDR No 1OR af
2015 had led the evidence in detaled. Wherein second
party Tarunchandra Parmar (5.W.1) filod his affidavit of
chief-examination. He is cross examined mn detudlied by
the first party in IDR No. 108 of 2015, The fiust party
also filed affidavit ol its authorized person namely Mr
Vinlt Vishou Dugal (EW.1) in IDR No. 108 of 2015, He is
also cross-examined [n detailed by the Ld, Advocate of
the second party in 1DR No.108 of 2015.
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23] But, in other 291 references, the individual
second party in each referance has hled affidavit of his
examinatign-inchief in lieu ol oral avidence. Liks in the
presant case, segond parly Sreedharen K50 (SW1)
has filod lis offidavit of chiefexamination at Exh 10,
Even, the fist party has condoctsd the cross-
examination of the second party In sach ol the
references. But, the oross-examination of the second
party in the present reference |5 fo the mited extent,
But, the sscond party has oot led evidence in other
raferances, excepl IDR No. 108 of 2015, In the present
roforonce, socond pariy has hled pursis at Exh.20,
stating therein that dispute rmaised by him and the
dispute ralged by another workmon npematy Mr
Tarunchandra Parmar against the first party company
i IDR No.1D8 of 2015 is the same and very much
similar, 1t is further mentioned in the pursis that the
leggial contentions of bolh the parties gre same ad
mast of the factoal aspacts are alse samoe. howover, the
only difference between the two reference is with
ragard by date ol resignation, dale of melisving, the
amount of gratulty elc. It s further mentioned (n the
pursiy that sald second party Terunchandrd Permar in
TR No. 108 of 2015 has filed his affidevit, at Exh. 10 and
the frst party domphny has orods examined him, 11 is
furthor mentionod in the pursis that the sooend party
in this reference has also fled his own alffidavit, which
1w practically on the same line with the only difference
so far as date of joining, date of resignation,
acceptance of resignation ete. Lastly, v is submitted in
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the pursis thal the cross-examination done on behalf of
the hrst ‘party of the: workman Mro Tarinchandra
Parmar in 1DR No/10B of 2015, be considered as his
rross-uxamination, so lar as common facts  arm
concerned. Therealter one another jolnt poarsis is filed
at Fxh 22, whersin it i3 mentioned that the evidence
led of Mr Vinit Dugal in referemce TDR No. )08 of 2015
vide Exh, 31 be also considered as evidence on behalf
of the frst party. Thereafier, first party closed its
evidence by pursis at Exh.23.

24] Thus, for the suke of ad-judicating the
present relerence, evidence of first party and seeond
party in reference IDR No. 108 of 2015 also requires to
be taken into conzideration alongwith the Evtdé_nﬂe ol
the present workman. Bul, as the references ware
reforred  for ad-indication of each of thoe workman
separately, the sach and every reference needs to be
decided separately, even though thers ars Some
Idantical facts, Now, | turn th reasons.

For issue nos.1. 2 & 4 ;-

25] Issue no.l is as to whether the dispute
raised by the second party workman can be trealed as
industrind dispute or not within the meaning of sec:2(k)
aof LD, Act and issue no2 I whether accepting
resignation letker of second party warkman by Lhe Hrst
party  company and 511-h5aq1mntl3r actepting  VHS
benefits by second poarty workman voluntarily can
amount to termination of service and issue nod Le.
whether the slgnature of the workman was obtained on
the disputed VRS scheme and other vouchors undor
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pressure ant] threat by the first party. As all three
Issues arn interlink and dependant on each other, for
the sake of brevity, those can be discussed and
answired Logether.

26] infact,, the burden to prove that the
stanature wak obtalned under the pressure and threat
= on the workman's shoulder, The sad issue nos: 2 &4
are infact based on the fctual aspect. No doubt, the
second party workman has: allsged in his claim of
statement that certain officials of the frsl party
threatened him W sign on the blank pupers and
vouchars, But, in order to ascertain whether the
signatures woere obtalned under priessure and threat,
the evidence of both the sides on this aspect needs to
b pppreciated.

27] At this juncture, il is more than necessary to
ge throush the eross-examinglion of Tarunchandra
Parmar (5.W.1 n IDH No. 108 of 2015).

281 The said workman admitted in his oross
examination In pors no2, that he Identifies his
stgnature oo application dated 07.05.2013. It is his
applization for voluntary relitement. He had submilted
this application to HRE department after signing i
(Exh.11 in IDR No,108 of 2015). He further admitted
that the said dooument bears signaturs of two attesting
witnesses. The said workman Tarunchandra Parmar
(S.W.1 In IDR Nol08 of 2015) [urther admittad that
the dogument at Exh.12 (in IDR No 108 of 2015) i1s a
document about acceplance of his application of VRS
and 1, also bears his signature alongwith date. He
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further admitted thal as per sald Jatter, he was to he
relived on 31.05.2013. The sald witness Torunchdndri
K. Parmar {(SW.1 ia IDR No.108 of 2015} further
admits that document at Exh.l3 (in [DR No10§ of
201571 15 hisservice certificate and relleving order. He
further admiiled that he had signed upon it dand elso
mentionad the date under s signature as 31.[15.2!:!13
as s receipl date. He further admitted that document
filed at Exh 15 (in IDR No 108 of 2015) is his salary
certificate [or the month of May 2013 b s dated
(40720148, He further-admittad that the said salary
certificate also bears his skgnature alongwith date. Tle
further admlitled that b= has received an amount of
Rs. 1,000,000/ ns advance, Ha further admitted that all
those worlers who had opted for VRS were given an
advance amount for Rs, 1,.00,000/.. He further admitted
that he was relieved on 31,05.2013. The sald witness
Tarunchandra K. Parmar (SW.1 m DR No. 108 of 2015)
further admitted that document at Exh.l6 (in IDR
Mo 108 of 2015) I1s Lhe appllcation by his Lo the Hustes
for payvment of gratulty, The document at Exh.17 {in
IDR No. 108 of 2015} Is a counterioll bearing his
gignature of receipt of chegue of 542,154/ towards
the gratuity amounl. The Said cheque was issued by
Silvassa [Indostries Employees Gratuity Fund. He
further admirtted that he had received this chegue on
4072013, The sad witness Tarunchandra K Parmr
(SW.1 in DR No.108 of 2015) further admits that
dogument at Exh.18 (in IDR No.10B of 2015) Is the
Form No 18 tor withdrawal of the provident fund from
the Lrustees. It slso beurs his sighdture, The sald
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witness further admits that document at Exh, 19 {(in IDR
no 108 of 2015) 15 the stalement showing  tho
settlement sheet of provident fund, 1t consist of chegue
of Rs.689036/ The sald witness Taronchandm K
Parmar (5.W.1 in TDR No.10H of 2015) further admits
that documéent at Exh. 19 (in IDR Nao, 108 ol 2015) bears
his signature and he had recetved it about 04 years
agin, He further admits that document at Exh20 {in
DR No 108 of 2015} is the Form ne 10-C for pension
under the EPS, It also hears his signature,

29| The said witness Tarunchandra ¥. Parmar
(SW1 in IDR No.IOH of 2015) further admits 1 His
cross-examination that tll date, he never oblected of
afiy of the above ddguments. Further, that he has
recerved an amount pf Rs, 900,000/ towards YHES, He
never attempted to return the monetary benefite of
Rs.8,00,000/ and other amounts which. he had
recelyed under VRS,

30 In respect of threat and coernion by the first
party company, the said witness Tarunchondra K.
Parmar (S W.1 in 1DR No.108 of 2015) further admits in
hix eross-examination that he cannot state the Hme or
diate as to when he was called upon and Intimidated,
He déspodas that he was called by HIV departneal and
he was intimidated by Mr R N Sharma of HR
department. He admitled thal hé never complained (o
the higher authorities or to the pniiﬂﬂ ovan though he
was working with the company between the period
om MR052013 to 31.05.2013. The said witness
Tarunchandra K Parmar (S W1 in TDR No.108 of 2015
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further admits that about 350 - 400 people opted for
VRS alongwith him. He was alone at the time of
signing the VRS, But he further admitted that it is true
that two do-workors werme thore atl the tme of signing
his VRS, He further admitted that i between the
peried from 09.052013 to 04072013, he did not
complaint about mtimidation to him. He admitted that
for the Arst time, at the time of filing the complalnt
before the Labour Commissioner on 31.03.20014, he
alleged about the intimidation. He valunteered that the
documents signed by him didn’t bdar the dates. But, he
further admitted that it is true that he had put the date
under his signature, whenever he had signed. Lastly,
he admitted that there are no legal dues outstanding
agalnst the company.

1] Now turning to the evidence of the first
party on this aspect iLe. of threat and coercion, its
witness Mr Violt Vishou Dugal (FWA in IDR No 108 of
2015), he has prodoced in his chiel-examipation the
facts as mentloned in the written stitement. However,
1 cross-axamination, he admittad that dooment nn. 1
filed alongwith list Exh.9 (in TDR Ne. 108 of 2015) is the
VRS scheime, The sald scheme was run by the company
in tha year 2012 to 2014, The VRS schems in the
present matter is dated 07,05.2013 and it i marked as
Exh.3% On IIXR No 108 of 2015), He further admitted
that company bas aol  eobtalned  any  previous
permission from the then Lshour Commissioner or the
Income Tax Oifice, He further admitted that they have
not fled any documenl Lo show that VRS of the vear
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2012 was extended to the year 2013 and then, to the
yirar 2014, He also ndmitted that wérkmen who worked
for 5 to 12 years, they gave him Rs 8,00.000/-. He also
admitted that the work which was done by the second
party workman, s still being done by the other
workers, Furthen, he admifted that in the year 2016,
according o his knowledge, around BOO o 900
workers were working snd he can inform the comprany
to suhmit their semiority list.

32] Now, tuming back to the ordl evidence aof
sacontd party workman in the present relerence namely
Sroosdhoran’ K S0 [(SWI1) ot Exh. 10, his chinf
examination is very similar to the fucts as pleaded in
statement of Lhe claim. The firsl patty alongwith [
Written Statement has submitted Annexure - ‘A’ and list
of documents vide Exh. 11 It s pertinent to note that
the documents filar by the fArst paﬁy company vide
Exh. 11 are admitted by the second party workman and
honce, those woere sxhibited and read in ovidence. In
the presenl reference. document at Exh12 s the
applicativm | resignation applied undar VRS, 1L bears
the slgnature of the present second party workman and
two withesses, The document at Exh. 13 is the office
copy of the pocceptance lotter of VRS-cum-reliove order
of the sgcand parly, it alse bears signature ol the
second party alongwith the date as 21.02.2012. The
decument at Exh.l4 s the photogopy of the final
payship af the second party for the month of January
2013 The decument at Exh.15 is the photocopy of the
application by the sedond party workiman dlaiming the
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amount ol grabulty. The dogument st Exh 16 |5 the
office:copy of payvment advise and cheque in respact of
gratuity payment to workman by the gratuolty trust
wongwith the sigaature of the second party and date
as 04.06.2012. The document at Exhi7 s the
application of the setond poarty workman in Form
No.19 to withdraw the provident fund. The document
al Exh.18 |5 the copy of the provident fund settlement
sheat,

33] Thus, the above evidence is adduced by hoth
the sides on the factoal aspoct of floating of the alleged
VRS and its acceptance by the second party workman,
With this evidence In hond, Ld. Advocate Shri §, B,
Parmar for the second party workman has submitted
his Written Arguments vide Exh. 37 (in IDR No. 108 of
2015). Sundlarly the L, Advocale Shn D, M. Shah for
the first party company hoas produced his Wriltan
Submissiona vide Exin38 (in DR No. 108 of 2015). Now,
I turn to submissions,

34] It is submitted by the Ld. Advocate of
spcond party that the flouting of the VRS by the first
party company 1§ Just the paper arrancgement. Prior to
floating of sald scheme, the second parly warkmen
were nob taken inte consideration. The said scheme
was never displayed on notice board. Even the witness
af the lirst party in cross-eximination has admitied
that he has not produced any docyment to show that
the sald scheme extended upto 2014, In the absance of
such documant, the first party has recruited new
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employees. Furtherniore, the signatures of the second
party: workmen were obtained under threat and
coercion.  Infact. under the gulse of the VRS, thse
second party workmen hoave besn retronched by the
first party company. 1t is further submitted that
admittedly mora than 100 employess sre waorling with
the first party company, Therefore, the provisions of
Chapter V-B of LD. Act in case of special provisions
relating to lay of. retrenchment are applicahle to the
lirst. party. Under sald chapler, if the first party wanis
to tetronch the emplovees from the service, then
permission  of the approprisle  Govermnmenlt s
mandaiory, Considering the sound financial condition
of the company, the first party was never in position to
justify retrenchment of the workmen, Therefors, to
avoid the liability / responsbility under the Chapter V-
B ol the 1D, Act, the company under the guise of VRS,
tarminated the services of more than 300 employess.
Tharefore, |ssue no.2 requires to be answersd in
affirmakive.

SUBMISSIONS ON BEHALF OF FIRST PARTY

35] As against this, 1t is pobmitted by Ld
Advocate of the first party in his written submissions at
Exli.38 (in IDR No. 108 of 2015) thal second party
Tarunchandra K. Parmar (SW1) (in DR No.108 of
2015) has clearly admitted in his cross-esamination
that-application for VRS bears his sigmatura alongwith
date, Similarly, the other documents e, the aouepranis
latter, rellave order, income lax projection felterg
application for payment of gratuity, application for
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withdrswal of PE amount bears his signaturs [t s
subimitted that the seoond party workman in present
reference submilted his VRS resignation on 20,01 2012
and it was acceptod on 21.01.2012, It ls submitted that
the objection In respect of obtaining the signaturs
undér threat and cosrcion was ratsed for the first tima
when the second party workman filed his apphcation
before the Labour Commissioner on 28032014, Thus,
imfact, for abnost 26 months, the present second party
has not ratsed any objection about threal or coercion,
Therafors, 1L is submittad that all those are baseloss
allegations,

36l The Ld, Advoeate [or the Orst poarty further
submitted that the second party workman has rotained
the benefits received to him and at the same time, he
challenging the VRS: Bul. he 15 estopped by s
conduet and he cannol ralse the dispule unless he
deposits the amounts received under the VRS either
with the Court or with the first party. To buttress this
purticular submission, the Ld. Advecats has relled on
following decisions :-

[ "HJI 1} SCCIL&S) Page-766 (Supreme
Court) in cose of Ramehandra Shukla &
(s, Ve Vikram Cement & Ors.

2. 2W11iR) JT{SC) Page-588 (Supreme Court)
in case of Mansingh vs Maruh Swruki
India Limited & Ors,

3. 2WWe(2) CLR Page-958 (Guiorat  High
Court) in case of Harish Ramanilal Patel &
rs. Vs State of Gufarat & Ors

371 The Ld. Advocate for the first party in
respect of issoue nodl e whether Lhe presant disputs
cih be treated as Industrial dispute, submitted that the
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present second party will not fall under the definition
of the workman as contamplated ws 24s) of the LD,
Adt. Not only this hut also, 'the dispule also will not fall
within the definltion of [ndustrial dispute uis 20k) of tho
LD, Act, There s no employver and employee relation
hetween the first porty and the second party, Hence,
reference itself is had in law. It s submitted that the
worker who has optid for VRS, Is not the workman and
therefore; his claim before the labour court will not lie:
T buttress this submission, Ld. Advocate for the first
party roliad on following authorities -

I. 2@UI{89) FLR Page No 522 (Kerala HC) in
case of Purandaran vs. Hindustan Lever
Lid.

2. 2@@2(1) LLI Page No 527 {Bombiay HC) in
case of Premier Automabiles Lid. vs. PAL
VRS Employees Welfare Association &
Anr.

38] The Ld. Advocate for first party submitted
that the burden to prove the allegations In respectl of
force and threat in obtamng the signatures, 15 on the

secongd party. To buttress this submission, he relled on
tollowmir authorties &

1, 1988(I1) LIN Page No 483 (Allahabod HC)

&

in vase of Delty Engineering Company
(Pt ) Lid., Mearut vs. Industrial Tribunal.

2, el (LLR}] Page NoiSll (Punjab &
Harpane HC) in case of Ram Kishan
Sharma ve Presiding Officer & Anr.

= s 1 ]
39] I have provided thoughtiul considerations to

the arguments raised [ram both the sides. So slso) |
hirve carefully gome through the judgments relied on by
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hoth the sides,

410 So far as |ssue ood s concerned  be;
whether the signature of the sedond party workman
was obtalned an the VRS and other vouchaers under
thraat, pressure etc,, s complaetely lssue of fact. In the
cited authority on belalf of the first party in case of
Peltn Engineering Company, oted as Supra, the
Hon'ble Allahabad High Court ohserved o para no.9 as
under s
4.1 may 'be made glegr here thae the view tgken by the
Laboir Courd that in the ebsince of the evidenod adduced
[y they gl oyeres - the dvorments made by e employcées n
Fir written statomonts stood prowed was orromoons . The
pramary burden o establishing the facr that  thumi
impressionssignaiures of the wmpnopses warre alitaimed by
the petitfoner an blink papors and suck  papers were
sufmeguently  Used gy resignotiien letter o the
disadvantage of the amplppess and  further that the
copuene for restonotion wwas token on folse promise and
indgenment which wis not intended to e fulfitled will
alwgys remain ypon the employers of whose (nxtance the
rferepee was fpade. 10 s oondy affer the aviddnes in
suppot of such plias -3 addoced . that the petilioner {8
called wpan bo prove that the dmployes had veluntorily

tendored thoir resignations ond the same were deoopted Gy
Mhe paetiFipmstrs on T Detabyr, 1957

411 in the second authority of Ram Kishan
Sharma (clter as Supra), it is held that the burden to
prove d plea is upon the party, who pleaded before the
Court. Thus, |n view of the ratio of both the cited cases,
It 15 more than clear thal the burden to' prove: the: fact
that signatures of second party workman was obtained
o the dlsputed VRS under threat and pressure, s on
the second party.

42] Thus, now it 15 necessary 1o appreciate as to
what evidence bas been surfaced on record. After
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going through the gross-examination of Tarunchandra
K. Parmar (SSW1) {in DR No. 108 af 2015) and alss in
the present case, iU is clear that Tarunchandra K
Parmar (SW.1) (in IDR No108 of 2015) has clearly
admitted that all the documents such as application for
VRS (Exh.12), service certilivats dnd relieving order
(Exhb.13). income tax projection for the year 2013:14
(Exh 14} bears his signature. He also admits that he
nad received the chegue towards grataity amount on
04.07.2013%. He clearly admits that at the time of
signing his VRS application, two othir emplovoss wors
also present. e plearly admits that thers 18 no legal
due outstanding against the company.

43] Now, so for as the cross-examination of the
present second party warkman, he also admitted that
he has worked in the lirst party company for about 18
yvirars, He further admifted that he  has miade
application under the VRS, He further admitted thar he
has received totdl amount under VRS and all other
egul dues. Aparl from thot, the second party workmian
has also admitted all the documents filed at Exh.12 to
Exh, 189 It is also important to menten here that the
sacond parly has signed on the said office copy
documents alongwith mentioning the date.

1411 Thus, if the above cross-examination is
perused, iUis more: Wan ciear that the Tamnchandra K.
Farmar (5.W.1} {in DR Ne. 108 of 2015) and gpresent
worlkman was clearly having the knowledige as to what
he was signing on. He has also received all the banefits
under the schemn. He hos ndt rmised any obigckion
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against the sald scheme until he filed dispute before
the conciliation officer. But that too, It is filed after a
long delay.

451 It Is perlinent o nole Lhat presentl second
party workman has not deposited the benefits recalved
under the scheme even prior to or alter fillng of the
present dispute. On this aspect, the fGrst party has
ralied on decision of the Hon'hle Supreme Court (o
Ramesh Chandra Sankhla & Ors. vs. Vikram
Cemenl, cited as Supra. Infact, in the said case, tha
workmen firstly accepted the benofits under the VHS,
Then, Lhe Same wias apgaln challanged on the ground
that they had not ppted for voluntarily metirement and
they were pressurized, threatened o opt loe the
seheme. In the said judgment, the Hon'hle Division
Benich of the High Court diregted the workmen i para
nin A0 asgunder :-

28 The Division Bencie hiowever, held that since

the respondent-workmen hod received the benefits

unider the scheme, pockeled the ameunl  amd
appridehad the Labour Court claiming thot they
kad not voluntarity acoepted the schome and the
henefit thereunder, & would be equitable o firedt
gach of the employwes who had filed o petition
under Sectlon 31(3) of the Act to return the beneflt
s meeeived o the employer, subject o the
undartakingg by the Comparty that i the evaml the
Labuotr Court allows the clalm and grants benofits
fo the worlimen,; the same would be resfored o
e by the Compaty with (nteiest @ @% ey
G,

46] The Hon'ble Supreme Court upheld the said
directions of the Division Bench and observed in para
i 100 as uniier =-
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100, Even otherwize. according (o the workmen,
they were compeiled to odcept the omount  and
they received such amount wnder coerlon and
duress, I our considerad opinlon, they comnot
retain the benefit if they want to, prosgegte Clim
Patitlones Instituted by them  with the Lobour
Court Hence, the order passed by the Division
Bench of the High Courtoas o refund of amownt
cannpl e termed unjust, tnequitalle or impropér
Henee, oven if it s held that o pedhnicol
contention raised by the workmen hgs come force,
this Court which again exercises diseretionary andd
eguitable Jursdiction under Article 136 of the
Congtitution, will not interfere with a direction
which (s in consonanee with the dectrine of eguity
It has Been rightly said that a person "who spaks
equity must do equity” Here the workmen claim
benafits as woarkmen of the Comparny, but they do
not  wamt o part with the benefit they hove
recoivied  towerds retirement and severance if
refativnship of maoster and servang It simply
cannot be permitted . In our fudgment, therofore,
thir fingl direction sswid by the Divikion Béndh
needs no interference, particularty when the
Compuny hos alio ppronached this Court pnder
Article ] 3@ of the Constitudion

47] in the soccond authority in case of
Mansingh vs Maruti Suzuki India Limited, the
reference  was made (o the gase ol Ramesh
Chandru’s case and It was divected that the seoond
party should deposit the principal amount received by
him under the VRS, before challenging the same,

18] in the third authority, in case of Harish
Ramanbhai Patel. the Hon'ble Gujarat High Court,
after relerring tw Lthe decision of Mansingh vs.
Maruti Suzuki India Limited, obsarved as under ;-

Constitution of India, 1850 - Ari. 228 -
KRefund of amounts meceived under VRS - A
challenge (s glven by the appellonts-werkinen to
the erder dated 7.1 2@1e paised by learned singlo
Jurd e, r:u;trimf; the workmaon to refund the entire
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amounts  received by them,  under Valuntary
Retirement. Scheme,  from respondent. Nood-
Company In substdanoe the crucial’ guestion 1s-
“Whether the condillon to pefund the monetary
benefits recerved by the  pehibioners-appellants
Before  adiudicatlon of the dispute hy  the
competent forum, is sustmnohly or not? - Relying
an the recent Judgment of  Swpreme Cowurt
reported [ Mansingh v Maruti Suzukl idie Led,
& Anr Q@11 (i4p SUU 8. the Court apswernd
the guestion (n affirmalive Le, the condilion (s
sustainable. Thus the Court declined to interfene
with the Impugned order Weit appigl 15 develd of
rmeril '
49] Thus, after this much of discussion, it is
claar that there 1= abzalutely no evidence o prove the
allegation thal the signature or the consent as such of
the sedond party was obiained under the threast or
coercian. 50 also; the secand party is pstopped because
of his conduct to chillange the- VRS §l the same Umdo
retaining the henefits received. So for a5 the allegotion
that lrrespedtive of the Iﬂ-r_@gth of servioe, all workmen
ara mven ogqual amount under the pschems s
concerned, according to me. It was for the individual
emplovees to:aocept the sail compensation or not. Onee
the workman has voluntarily accepled the said
compansalion, then he cannol blame 1hat he has
mﬂutvﬂﬂ less amount as compared to his lenpth of
sarvice. Therefore, the issue ned under

congideration is answered inle negative,

50 Now, coming Lo issue nos.l & 2, thosée ars
Eﬂlaﬁng to mainly the legal point, But, tha issue no.2 is
mixed issue of law and fact, Beeause, In lssue no2, |t
hies o be decided as to whether the accepting of the
VRS benelit by second party workman can amount to
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termination of serviges. For this lssue, it s qubmitted
by Ld. Advocate of the second party that under the
guise of so called VRS, the first party has illegally
torminatod the services of the second phrty. Also It is
argued that it 1sa kind of retrenchment of second party
workman under the guise of VRS,

1] At this juncture, it is nedessary to go
throuah definttion of retrenchment as provided under
subrsection {oo) of see.2 of LD. Ach. It reads as under +

[loer) “ratrenchment”™ means the termenalion by the
employver of the servive of 0 workmad for any redson
whatseever ofhrrwise than as a punishmenpt inflicted by
way of distiplinaiy sction bul doves ol inclide -

o) valuntary retirerment of Uhe wirkman, ar

ik} retirement of the workman on reaching the age of
suporennuation if the contract of employment betwean
the employer dnd Fhe workman concermitd dontaing o
stipudation in that behalf, or

[it&) terrumation of the serviow of the workman oy o
renufl af the non-renewa! of the contrder of emplopntnt
betwesn the emplaywr and the warkman ronceraed on its
expiry or of such contigét bedng termingted vrdor o
witpailation (m that el comfamiid thermn, anf

fed termination of the sorvice aof a workman on the ground
o comtinuwad (M-health.)

52] Mow, it is necessary to go through the
definition of workman as provided undsr sub-section
() of sec.2 of 1D Act. It reads s under ;-

fis) “workman®™ mwtans any  porson o fincluding  an
dpprenlica) vmplope in any industy te do any mrenuol,
unskitled,  skittd,  techmical,  operatipnol, dledtcal or
supervitory work for lbre or oovward, whether thit terms
af employment be eppress or implled, and for e
purposes . of any proveeding under this Act i nelebion b
an industrinl dispute, includes any such porson whe s
brean dismiswed, disnhorgod or retrenched i connedtion
with, or ar o conseguence of, that dispute, or whosp
disritsitl, discharge o retrenchment hos Jed to thet
dispute, bt doges not dnetude ony suoh, persan -
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(1) who g subypect to the Air Force Act, 1958 25 of 1954),
ar the Army Act, 1950 (4§ of 1853), or the Navy Acf,
1957 18d of 18571 on

() wiyo s omploged in the poline. Sered OF @ an ajecer
or other emplopes of @ prisan, @

iy whe id pmploped mainly Inoe managerial or
daefmintstralivie capaeity or

(i) who, birtag employed in o supesvisory capocity, drmes
wages swxgooding (i thossane rujioes) AT AT o
exerised, aither by the matupe of the duties oftached to
the office or by reason of the powers wosted in him.
funciinns maimiy of a manggrmial nature |
53] Now, Lhe dafinition ol industrial disputs is
provided under sub-section (k) of sec.2 of LD, Act 1
rieads us under :-

) Sindestrial dispmite™ mwihs @ny dispute o differenice
botween  emplowpitrs ardd empiogeirs, o Dedwoon
eripovers  aned  workmes, or bebweeh workiien . gned
workminte, 'whiteh W eoanecfed with the emplopmient o
nor-emplayment o the E=rmes of empioyment or with the
conditions of labaur e Ly pirreo.

4] Thus, after perusing about three definltions,
it s clear that mdustrial dispute means, for the sale of
presant case, (b is dispute between employar and
workman. After perusal of the deflinition of the
waorkman, it 15 clvar that workman includes any porson
who has Iéen dismissed, discharged or retrendhed. But
now, the defmition of retrenchment under sub-section
(oo ol sec.d of L. Act, makes |t cleiar thal it doesn't
inclide voluntary retirement of the worlman, But, at
the same time, the definitlon of workman includes a
person who has  been  dismissed. dischoarged or
retrenched in connection with, or 45 & conspquence of
Lhat dispute.

55] Now. tarming back to the facts of the prasesnt
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dispute, the workman s alleging that his services are
terminated under the guise of the VRS, Thus, he is
ﬁ:ha!!enginq his removal as termination or dismissal,
allagirig thalt his signatures were oblained on the VRS
form under the threat pnd coerclen. But, onge the
workman falls to prove his allegations of threat and
coarcion, then, the VRS opted by the workman has to
be held as hls voluntary act and |t will bind him.
Therefore, by no stretch of magination, it can be said
that voluntarily accepting the VRS henafits by second
party workman can amount o bermination of sarvices.
Hence, issue ne. 2 is answered in negative.

56) Now, =0 fir as the [ssue nn.l ls concerned as
to whether dispute ramed can be treated az industnial
dispute, as already mentioned, the industrinl dispule
means: the dispute between employver and workman
antd the definltion of workman includes the workman
who hes been dismissed, discharged or retrenched.
Comsidering the sllegations ol obtaining the cunsent
under threat and coercion, the dispute would be
maintainable as industrial dispute. Even, in the cited
authority un behall of first party in case ol Arane
Orgachem Pvt. Lid, vs. Wyeth Employees Union &
Ors., (2015) - H CLR 478, In the said aulhorily,
Anone Orgnchem Pyl Lid, framed one VRS, which was
operative  from  12.04.2005 o 30.04.2005. On
15.04.2005, 45 out of total 143 waorkmoen applisd for
the VRS, After several months. of gcdepting the VHS,
the respondenl - Unlon ralsed the demand sesking
their reinstatement in the company. In responsa to the
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sald demand, Ardane Orgachem Pvt Ltd replled that
all the workmen had taken the VRS benefits and they
are nol the workmen of the appellant company.
Phorefors, no Industrial dispute could be mised by or
on their behall by the respendent unfon. On
12122005, the respondant union wroke a lstiar o the
Asstl, Commissioner of Labour, Mumbai seeking the
intervention in respect of their demand with the
company. On 01.08.2006; the conciliation officer sent
the fallure report te the AssiL Comnussioner of Labous,
subtoquent to which oo 14082006, the offico of the
Dy, Labour Commissionen which took cognizance of
the failure repori, declited o make an order aof
reference to the industrial tribumal stating thereby that
there wis no indostrial dispute in existence betwesn
the partigs; The same was challenged betore the
Hon'ble High Court of Bombay. The Hon'ble High
Court oxercised its pownrs and gquashed the order
dated 14082006 passed by the Dy, Commissivner of
Labour, Mumbal, who hid refused Lo miake 8n order of
reference to the Industral tribunal for its ed-judication,
The Hon'hie Supreme Courl observed In para no. 10
retermingg to the observations of the Hon'ble High Court
and lurther ohserved in para 00,23, to upheld the ardar
of the Hon'ble High Court. Both the parn nos: 10 & 23
are extracted below -

1@, The High Cotrt in exercise of 1= powsr quashed
the omdor dated 1482006 passed by Deputy
Commilssioner of Labaur, Mumbal, whe has eiused
to make an ordéer of reference o the Tndustrial
Tribuna! for its adiudication of the Industria!
dispute beltween the parties The High Court hos
held that the acceptance af the benefits by the
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concermed warkmen fruom the appellant may nol
estahlish the fact that no force or oompulsion was
exerrised by the appelfant and this is the mosd
contentious and disputed guestion of fact which
cowld. not  hawve  been  decided by Cthe  State
Govarnmant in exgrcige of s administrative. power,
The High Court hos held that the: subfective
satisfaction of the sulifect matter of an industrial
dispute  betwean the pariies by Lthe Slaote
Government s therefore. witiated in law  ond
making an. order of reference In respeot of the
pomcerned warkmen 15 absolutely essential i this
regard. Thus, the High Courr by ssuing ¢ wrilt af
mandamus,  directed  the  Deputy  Lobour
Liommiisstoner (o make an arder of reference to the
Industrial Tribunel with regard o the demand of
tndustrial dispute roised by the Union dated
1411 2085 on behalf of the concerned waorkaen,
for s adjudication under Section 1001)d) of the
Apt. Aggrieved by the impugned judgment of the
High Court, these appeals have heen fiied by the
appellant-Componies, proying  this Court to s#t
dnide the dame ﬂmtﬂudf:‘rg that the High Court his
axceeded ity junsdiction in passing the impugned
fistlprment and oreer,

20, The pther important foctual dspect of the coge
e whather (e woluntary pebfrement of tie
concirmed _wr;l'n‘mwn was foroed or nob s requrord
ta be prpduced by the parttes before (e Industrial
Tribnal for its duﬂfmind Examnation gnd sorutinyg
The fact that eertain dociments were sought to be
summaoned at [Ae 'insfoncs of frsl respuindenl-
Lnion during the conciliation proceedings from the
gppeflant-Campany by the Concilivtion Officar
which woere pot J'deumr} !:1.' it oo ane  more
important factor which |s reqguired to be congidered
by the Indwsirial Tribumal under Section 1@( 1)
ritteel with the Thind Schedule of the Act in exerise
af kg artginal Jurisdiction Lo resolve the dispuled
(questinns of foet Further, the VRS produced on
record by the Management glives it the diserption
to arbitrarily fix the compensation varying from
e S0 QPR fo He 7 11 Q@RS which if proved, weulld
he considered as arbitrary and there would be a
grie mitsearridge of fustice to the erncermied
workmen, This dipect of the matiter has begn
Ignomed hy the Beputy Labour Commisstonar, who
has erronpously refused too make an order of
reference. to the Industrial Tribunal [for its
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adfudization of the exisiing Industrial dispute

571 Thus; in the case al hand aiso, the factual
aspect of threat and prossure can be decided by the
lishwoir court anly. Therefore 1t has to be held that the
dispute teferred 15 an Industrial dispute within the
msaning of sec 2{k) of the LD Act. Hence, issue no.l
Is answered inte affirmative.
For Issue no.5 :-

58] The hext important 155U under
consideration Is in respect of whether It was required
to Issue stalutory notioe us 9-A of the Industrigl
Disputes Act, 1947 before floating the disputod VIS
scheme by the first party company. Infact, one of the
main ground of arguments and also the defense of the
second party is the fact that prior lo lssuance of the
disputed VRS, statutory notice ws 9-A of the LD, Act
wis not lssued and secondly that no parmission from
the Labour Commissioner or from the Income Thx
department was obtained. The Ld. Advocate for the
sacond party submitted In his Written Notes of
Argument that even as per the draft of the alleged VHS
ot Exh.35 (in IDR No 108 ol 2015), U is mentionad
therein, that to improve the health of the plant in the
face of adverse market conditions, ratlonalization of
manpower exercise 15 being undertoken and as a part
of this exercise, the noed was foll, to Introduce the VRS,
Thus admittedly, the object of the alleged VRS 1s for
the purpose of rationalization. But, it is settled position
af  low  that onder the ‘guise’ o rotionalization,
standardization and improvemsnt, which is likely to be
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led to the retrenchment of the workmen, then the same
winild fall in forth schedule tem nos. 10 & 11 of the 1.0,
Aut and for doing so, mandatory nolice ufs 2-A of the
1.1, Act is raquired to be given. Further, it is submitted
that atdmittedly in the case-at hand, no such notice was
insusd. Further, thé permission from the Income Tax
department was not obtoained. Even, on this sole
ground, the VRS can be declared as null and void. To
buttress this particular submission, Ld. Advocate for
the sécond party relied on following Judgments :-

I. 199771} MhL] in cqse of Shankar Prdsad
Gopal Prased Pathak wvs. Lokmat Newspaper
Fut. Lict

2. 19911 VL 1L NS3Q In cose of Hindustan Lever
Lirited vy, Hmdusfaon - Lever  Employees
Erralorn & Crs

3. 19Ty FLR 57 in cose . of KET
International Lid. ws. Kamani Employees
['rion & Anr

59] L 18 submitted by the Ld. Advocalte of the
socond party that infact the facts of the prosent case

and that of the case of KEC International Lid. &are
vary much identical.

6] As agamsh this, it is submitted by tha Ld
Advocale of the Arst parly thal in cose of flouting of
VRS, it |5 not required to 1ssue notice wis 9-A of the LD,
Act. Tt is submitted that the judgment relied on behalf
of the sacond party on thas aspect are totally irreievant.
But, in case of the third authority in case of KEC
Imtermaticnal Lid,, It |5 submitted that the udgment
in KEC International Lid, was set-aside by the Division
Hench of the Hon'ble Bomboy High Court In case
reported o 199804) LN, 540 in case of KEC
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International Ltd. vs. Kamani Employees Union &
Ors. The Ld. Advocale hirther pelied on following
authorities to support his contention that it is not
mandatory Lo lssue notice ufs 9-A ol the LI, Acl bafor=

introducing the VRS -

1.

a3

61]

further, It is necessary to produce sec.9-A of the LD,

1o9gid) LI N, Page No54@ in case of 'KEC
International Lid. vs: Kamarni Employess Unton
& L=

2003 Vol LL] (Suppdementt ab Page No 424
(AP HC) in case of Richard Fritchley & Chs. v
Munagemuent of Gatesway Hole!, Banjora Hills,
Hyderabad & Ors,

L 200, Vnl-lLLN Page No 1031 (Madrad HC)

in case of KSekur. Son of VR, Ramehandron
vy Presiding Officer. Principal Labour Court,
Chennat & Ors '

_ 2002 Lab iC 2539 (Bom HO) In case of M/

Permoanent Magnels Lid  vs Vasgnt Guru
atekar & Ors

2000 Voldl CLR 014 (Al HC) ' in caso af

Hindustan Levar Lid, vs, Stnte of TR & s,

CONSIDERATIONS

| hawve provided thoughtfiul consideratons to
the arguments rased from both the sides. Before going

Act. It reads as under -

B4 Nofee of change—~No amployer, who mopeses: o
effiect any change in'the conditions of servicn applicebie
ny wiekman inoreppect af oy matter sgectfivd in Hhe

Tir i1

Fourth Schedule. shall effect sueh chpage—
fal withoul giving to the workmn dkaly (0 be
@ffeuted by sych change g aollee in the prascrbed
manngr of (he agture of the chonge pmpased o
b wffueting, ar
ile) swithin twenty-ana days of glving swech notice
Frovided that no notice shall be required  for
effenting any such change
[a) whiete the chabge S effoetod 0 pursuasnin ol
any L [settlemant or award], o

(0 awberew Che seopfomen Hkely to e offictied by
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the  change  are  persons 0 whem  the
Fundamantal nrrn'__.i’up;.rh'munbﬂiy Rules. il
Soervices  (Classifimallon, Control and  Appeal)
Rules, Ll Services (Temporary Servioal Rules,
Hiwvismi!  Levivw Hulos, Codll Serviee  RHegquiotions,
Chvilians  in Defanew Serviens  (Classifination,
Cantrol amd Appeall Rulis or the Indian Rallwdy
Establishrment  Code o gy other  riles  or
regulations that may De notiffed m (fus behall by
the  apguppriobe Gowermpent o the  Officlal
Gazoite, apply

b2 Al the same time, It 15 necessary Lo mention
the entry ot sr. nos 10 & 11 af the forth schedale .-

THE FORTH SCHEDULE
{&ne spotinn Ba)
CONINTRING OF & ERVICE FOR CHANGE OF WHICH
NOTICE 15 TO HE GIVEN

By
il
»F
[T
e
=il
&R
i
=

Ratipnalisation, stundargisation or improvement
af plant of techniguee which s lkely o lieod o
ettranichment of workmen, _ _

Any Incroades oF reduction (dther than caswe!) n
the number of porsons emploped’ or o be
employed  in any acocupdtion  oF  prodess  or
departmenf or  shift,  [not gocasipned by
crrcumstanoes over which the emplyer has no
eartrof ]

b B RS iR e

]

-
ben

63| Now, coming %o the authorites relied on
h_eha]f of the second party, the first guthority in case of
Shankar Prasad CGopal Prasad Pathak vs. Lokmal
Newspaper Pvt. Ltd., n the said judgment, the
respondent be. Lokmal Newspaper Pvt. Lid, installed
photo-composing machine, thereby introducing 8 new
t=ithnigue af rationallzation, standardization,
improvemsiat of planl or technigue withoul giving'a
natice w/s 9-A of the LD, Act The respondent



EXTRAGRDINARY %0073 THE GAZETTE OF NI & DD Pagy 37

cummpletely switched over thelr work of composing of
newspaper on photo-composing machine: in Octobar
1081, On 04.11.1981, respondent transferred  (he
appellant and other 24 emplovess to Jolgaon. However,
as the appetant and other emplovees wers employed
with the respondent, when the respondent was having
only one ﬁﬁh]iﬁhmﬂnt or concerned gt Nagpur, the
services of the appellant were not transferable and
complaint under the MRTU and PULP Act was: filed,
Thus, the facts of the case of Lokmat Newspaper Pyt
Lid. and that of the present case are  cleardy
distinguishable. Hence, the matio of the sald case
cannol pe pressed Into service to the fadts ol the
present dispute.

6d) Now, coming to the second authorty relied
on behall of the workman n case of Hindustan Lever
Lid., i parn no.d of the judgment, itis clear that some
individual settlements were carried out between the
omplover snd the workman. It is again not relating
with the floating of the- VRS vis a vis Sec 9-A of 1D Act

65] But, the third authority ln ocase of KEC
International Ltd, vs. Kamanl Employees Union &
Anr., reported in 1998(7%) Fage No547, il is clearly
hald that even for the VRS, it is necessary to Issue the
mandatory notice ufs 9-A of the 1.D; Aat,

a6] But, the Ld. Advocate tor the First party has
produced on record the decision of the Hon'ble
Bombay High Court in 1998(4) LLN at Page No.5340 . in
COIEE c_r,f KEC Inlernatiopal Lid. vs., Kamani
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Employees Union & Ors. Inlact, the sald appeal was
bam ot of the eardler judgment of the Haorn'ble
Bombay High Court in case of KEC International Lid
vy, Kamanl Employees Unjon & Crs,, relled on behalf of
the second party workman: Puat, the Hon'ble High
Coiurt hos disposed of the appeal in terms ol the
conseni erms. But, while doing so, the Hon'ble High
Court has abserved tn pars no. 3 as under -
4 It is mode clear thit the contentions ratsed by,
thie parties In thelr respeclive wiil pelitions are
kept apen to be wrgsd before the Industrial Court
andior in any ether proceedings. We also moke (f
clagr thoat naither the Industrigl Court nor any
Single Judge of this Court is hound by any
ohservations made In the omder passed by the

fearned Simgle Judge which hoas been s#l aade by
consent

67 Thus; after going through the above
clarifivation of the Fon'lile Bombay High Courl, the
ahzervitions 1 case of the KEC Intermational Ltd,,
reliad on behall of the second party workman, no more
holde1the fisld.

Gl Now, coming to the other authorities relied
on behalt of the first party on the aspoct of sec. %A of
the 1D, Acl, in case of Richard Fritehley & Ors. vs.
Managemenl of Gatesway Hoiel, Banjara Hills,
Hyderabad & Ors,, cited as Supra, s case relaling to
the voluntary séaparation schems. In the suid case ulso,
employess HArstly acoepted the benefits and later
complaint of fravd and coercion. The Hon'ble Andhra
Pradash High Court ohsarved in pard no. 12 as undaer -

12, Iy the duse on hand, though It (s alleged by the
potitioners that frowd and force waos used, the
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pelitioners did ool complalnt  elther o the
manitgemert or reported’ the matter Lo the police,
insterd  hotving  mesigned - under  the  scheomo
recalved the banefits calndy and after d period of
mirarly  four months mofsed  the  oispueke The
devigion of the Apex: Cowrt In Mfs. Lokmar
Newspapers: Pyt Lid s (supro) is ofso not
tpficable 1o the facts of this case gs thot 'was a
rse pertaining o ratloraiizationdstanduandizalion
dffeating the service conditions of the workmen
and undar thosé clrcumstances (0 was held that
nobice under Section 94 of the Act must precede
thet imtreduction of such ratlonalization concerned,
and L cennot follow the introducton of suell o
ritfonalization {n He pressnt oase. ds ol
thove, igsuancd of notice:ubder Sedtion A of the

Act is not necessary as the scheme offered was
pptional and not compulEory and therefore by any
stretch of Imagination If connet be sald thaee the
scheme adversely affected the interest of the
employess. but in faal afforded o chance D those
wmplingees whe were willing to opt out of serde
By Peeelvlng Lmpsint devaunl
69 Now, in the other authority, In case of R.
Sekar, Sen of V. R. Ramchandran vs. Presiding
Officer, Principal Labeur Court, Chennai & Ors., in
the sald case, it ls alleged by the potitioner that
petitioner wds terminated on 30.06.1993 in the guiss
of VRS. He was paid a sum of Rs.],48.875/)-, It was his
gase Lhat though such terminatlon was stvled os AF it
was a voluntary retiretnent, actually the petitioner was
forced to retire. Bul, the Hon'ble Madras High Court
ahserved in pare nos.9 & 10 to hold that, sec.8-A of the
LI, Act is not applicable in case of Voluntorily

Retirament Schemes.

70] Ire the nest suthority clted In this hehalf, in
agese of Permanent Magnets Ltd, vs. Vasant Guru
Patekar & Ors., the Hon'ble Bombay High Court
observed in para no.7 as under :-
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Fo v ig clear that if any emplayer inlends to Eﬁaﬂ.
change In the (ndustrial matters specified in
Schodule IV of the Act he has to give a notlce of
change and has to wart for 21 days before the
prppced change (s affectod. I thers 15 no pblection
ar apposition from the worknien, the employer can
affect the proposed charge and if they abfect; no
chinge can be sffected. A rotice [or VRS benefite ic
in effect a notice of change in respect of ftem 14 of
the Schedule [V of the Aot The workmon huve
agrezd (o accept the change by giving their
applications to the Petitioner Company There 5 o
vilid  agreement or sertlemient  betwean  the
Petifioner Compitny and the workmen, and there
wns no dispute or difference between them Lo
amounf, tobe.an mdustrial dispute. Further, there is
ne har for the employer o effect fhe propoged
change after expiry of 21 days os preseribwd in the
Soetion. If the worlkmwen abject o such a ehange an
industal  dispute requiring  adjwdicotion  would
arizi. I both the sides agree, an agreement or &
sottlement for the proposed change s the flhal
rosult of the potice of chapge. By the VRS netice
the employer proposes q chonge and when the
workmen woluntarily gecept fhe proposed change in
the form af the VRS there is ne Megalilty of any
nature which con be sald to have been committed
-J!:_'|,.I the employer The notice for VRS lzalf con be
a5 tngee under Sechion A of the Act and
ne s2pardle. o further notice of clumge 18
nacessary

711 Lastly, In case of Hindustan Lever Lid.,
cited a5 Supra, the Hon'ble Allahobad High Court
ahserved as under -

Viluntary Separation Scheme (VSS5) - Industriol
Disputes ' Act, 1947 583 and ELFP  Industrial
Digputes Act, 1947 - SN - Petitioner compiny
declared VES in 1974 - Scheme dffered benefits far
in excess of those provided under 5 @-N - Some
workimen resigned ynder the seljeme and received
all dups under the scheme - About 5 years
mnfr‘rr:ﬂa-r sonte of them rmabsed Indistrial dlisprte s
to termination af thirir services - Beforence come Lo
b made - Industmel Fribwnod . poassed an awaid in
favir af workmesn o5 the sclrme wads ant ineludod
in the. standing opders - Hence. this writ petition -
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While allowing wril petition it (s held as follows: (1)
Since it was o voluntary offer to give up the ol by
accepting voluntary retirement under the scheme,
which could hive beor o sepuarale controct betwsen
empioyers and the workmen, thers was no need to
inelude the seheme inothe standing orders (2)
Principle: gf astoppel opplies ond workmen are
edtupped from ralsing an ehiectton after they had
anjoyed the bendfits of the sclieme happily and thdt
foo after 3 years (3} Voluntary retirement s
axcludad fram retrenchment and ¢4 584 af

Central Act was not attrected as condibion of

servioe was ol going to be changed
T2l Thus: after going throwah all the authorities
relied on behalf of both the sides, @ can be safely
concluded Lthat in the facts of the present dispufe, it
was not regquired to lssue the statutory notice ufs 9A of
the LI} Act before floating the Voluntarily Hetiremeont
Scheme by the fust party. Hence, issue noJ s
answered inle negative.

For Issus Nos.3 & 6 :-

73] Now the last two isSuss are ultimstaly going
to decide the cutcome of this dispute. The issue no.3 is
In respect of rellel ol the second party  for
rainstatament with full back wages and with the
continulty n service. However, the answer to this issue
by and large depends on the fndings of the other
Issues. But, since the ssue no.2 and issue nosd & 5
are answersd mn negative, the claim of reinstatement
with full bock wages cannol be allbwed, Hence, issue
no 3 is answered inlo negative,

74] Now, last issue Lo issue nob ps to what
reliof the workman = snttled, but | am afraid that in
view of the findings recorded against the other 1ssues,
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the workman wouldn't be entitled to any relisl. Hence,
issue nogh 1= answermd a8 workman 8 not entitled to

reliefs claimed,
For 1ssue no.7 -
75] Now, the last general issue no.7 as to what

arder needs to be passed. | conclude thal the second
party workman faifled 1o establish his case and
resultantly, present reference (s answered in negative,
Hence, in point no.¥, T pass following fnal order is

passed ;-

i)

The reference 18 answered [n negalive.

ity The claim of second party stands rejected,

iii) Copy of the award be sent to appropriate
Guvernmenl under sgection 17(1) aof The
[ntlustrin] Bispuies Act, 1947, [or publieatlon In
such a manner as the appropriate Government
desms it

4l
(Mir. A. A. Bhosale)
Place : Silvassa, Presiding Officer
Pate - 0/00720724. Lahour Court,

Dadra & Nagar Havall,
mivassa.
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