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BEFORE THE PRESIDING OFFICER, LABOUR COURT,
DADRA & NAGAR - -

e e i e iy A B & rbirmalieg

LD.R. No. 114 /2015
ADIUDICATION BETWEEN

M/s. Reliance Industries Ltd,,
(Silvassa Mig. Division)

342, Kharadpada, Namll,

(LT of Dadra & Nagar Haveh and

Deman & Thu.) LFirst Party
AND

Mr. Rajeshbhal Ahir,

Al: Dhagadmal, Po. Dehll,

Tu. Pardi, Disl. Valsad. LSecand
{Gujarat). Party

Mr Do M, Shah, Ld, Advocate for first party.
Mr. 5, B, Parmar, Ld. Advocate for second party:

Ihe Industrial Di \ct, 1947

| S erest o QRIROT )
1] That, the second party workman raised an
Indlisirinl dispute and Iled an application. dated
Z6.032014 before the Conciliation Officer against the
managerdent of M/s, Reliance Indystries Limited
(Silvassa Mig, Division). However, oo salllemant could
be arrived before the Concillation Officer. Thoerefore,
the Conciliation Oficer has submitted his fallure report
uﬂl's 12(4) of The Indusimial Disputes Act, 1947
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(thereinafter raferred to as 1D Act) before the
appripiriate Government.  Then, the  Labour
Commissioner, Dadra & Nagar Haveli, Silvassa, by his
ordor dated 21.08.2015, was ploased to refir prosont
dispute for addudication /s 101N of the 1., Act to
this Labaur Court.

2] Un receipt of the reference, this Court had
issuad notices to hoth the partles. Both the parties
have appeared before the Court. Second  purty
workman filed Statement of Claim which is ot Exh.08,

The sum and substance of the claim of
second party workman 15 as follows -

3] That, the second pariy workiman was
working with the first pany company singe 13.09.2001
an the post ol operator and wis drawing the salary (@
R 12,000/ 1t is contended that the second party was
never served with any kind of notice or memo during
sarvice  tenure | and his service record  remams
unblemished,

4] It 15 alleged by the second party workman
that the first party i.o. M/s. Reliance [ndustrics Limited
(Stlvassa Miy. Divislon), fhereinafter referred as first
party), introduced a so called Voluntarily Retirement
Schame (VRS) for the warkers, which was not
disclosed by the first party, It is alleged that notice wis
also not published by the company pn its notico board,
The second party workman and other workmen
warking in the said industrial unit were forcod to
reslyn vider the so called VRS by the first party. 1t is
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alleged that the officers of the managemen! of the fitst
party namely Shri R. N. Sharma, Shri Sandesh Kadam,
Shr Raju Patil, Shr B, Satish, Shn Gyanchand Gautam
and Shrl Vinit Dugal gave threal and adoplod unfair
labionr practics,

aj It 15 contended that the E!t'lﬂui'.ld party
worlkman and other workmen have neither given any
resignation veluntanly nor they have acoepted VRS
and the dues thereal, [L s alleged that the second prarty
workman and other workmen have opposed the so
called VRS as company has not given any kind of
information aboul the so édalled scheme Gnd 1L 'was fiat
constituted with the consultation of workmen, [b i
alleged that after obtaining so called resignaton and
signature. in the blank paper and vouchers under
pressure and threit, the second party workman and
other workmen have been terminated from the seryices
by the frsl party company w.e.L 31.05,2013,

6] It 15 alleged that the second party workman
his never qven any voluntary resignation and aiso lad
not recelved any acceptance letler of so called
regignation letter Thoe company has not paid tho so
called legal dues undar the so called scheme on the
sume day. As Lthe resignation Is  obtained ander
prassurp  and, threat, the same 8 sham, bogus.
unliswfial. 1t i€ ulisged that the first party has deposited
the so callad amount of legal duss 1in s bank aocount
without any ootlee to second party workman, It is
alleged that the services of tho prosent second party
workman and other workmen have been terminated
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under the guise of se called VRS and so called
resignation. It & contended that more than 300
workmen have been terminated under the flulse of 50
called VRS,

71 it is contendead that the work carried out by
the sscond party and other workmen s still continued
in the first party and al presend, the same is carmied oul
by the nowly mecruited 2000 employees. The second
party workmean is without job and suffering starvation.
The termination of the sacdond party was n
contradiction of the provisions of LI) Acl

8] Il s contended thal In the first party
company, more Lhan 100 omplovees are working.
Therefore, the provisions of Chapter V - B of the LD,
Act is applicable. Therefore, for avolding the Lability /
mspnnsimﬂty under the Chapter ¥V - B of the LT Act,
the firsl party under the gulse of <o called VHS,
tarmmatﬁﬂ the services of more than 300 employess,
which they couldn’'l have been dong under |he pratext
of justifinhle retrenchment under Chapter V - B of the
l.D. Act

9] It is further alleged that the so called
payment deposited In the bank -sceodunt of all the
workinen clearly shows that thera s a pure
discrimindtion in the so called payment under the VRS,
The workmen wern never mada aware abouot the terms
af the 9o called VRS, The smploves who have rendered
the 10 years of service and the emplovee who have
rendered more than 20 years of service were paid the
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same amount under the so called VRS, Before flnating
suh schemoe, the company hos nob published the
senfority lst. The frst party has not laken & due care
to  inform the OGovernment authonty about the
mtroduction of the so called VRS,

10] It i5 turther contended that the acceptance
of mirenchment compeasation ar o called benefits of
the VRS should not be held te create a bar against
them. A% per the provisions of the LD, Act, employers
rght to retrench his employvees can he wvalidly
exercised only when il is shown that the employes has
becoine surplos on the ground of ratonalization or on
ground of economio reasonable and bonafide adopted
by the mmanagament or because of olher imdustrial
trade roasons. Bul, al] these factors are missing in the
present proceedings. Therefore, the termination is
gross violation of the mandatory provisions of the Aot

11] Inter-alin, in the background of above
conlentlons and aﬂ_hﬂal;lnmf.-. {he second party workman
is seeking declarntion that the termination of the
services of the second party workman we £ 31.05.2013
& llsgal, improper and he i alsd seeking direchion
agalnst the first party o reindtate him on his origina
post  with conbnuity ol  service  alongwith 4l
consequential benefits and with full back wages,

12] Tha first party company has filed its Written
Statement which s at Exh.09 The substince of the
same 15 as undor :-

That, the first party deniod and disputed all
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adverse statements, allegations in the claim of the
secont party. It is contended that the dispute raised In
the present reference is individual dispute w's 2(A) of
the LD, Act. The reméedy w/s 10 of the LD, Act is not
avallable and therefors, the present reference |s isall
ivalid.

13] It is further contonded thst the second party
workman has voluntarily opted for VRS ang the first
party hus gccepled his application [ resigonation.
Accordingiv, the sscond party s relieved from his
services. Therefore, the sald removal or withdrawal
cannol  be  sald  to be  discharge, dismissal,
retrenchment or termination in anyway and therefore,
the disputs ralsed by the second pariv cannot be
termed as ndustrial dispute s contemplated under the
LD, Act.

14] It is further contended that the company
had introduced VES and it was launched on 07.05.2013
and which was inltially In operation upto 14052013,
Howaver, the same by notice dated 14052013 was
extended uple 31.08.2013 and was agaln extended by
notice dated 01002013 qapto 31.12.2013 with &
maodification and clarification that the optees who will
be relisved Fom 30.11.2013 onwords will be paid
special incentive of Hs.3,00.000/-, (instoad of special
inventlve offersd in that eventuality in the originsl
sghema datad 07 05.2003), The sad scheme was agoin
exténded by displaying notlce dated 31.12.2013 upto
011.06.2014 and then once again extended vide notice
dated 01,05.2014 upto 31.12.2014.
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15] it is contended that the said VRS was
displayetl on the notice board of the factory of the first
partv al various places alongwith its annexures so as (o
enible the worlers to know and understand the entire
schome. The schome and the armexuores wers alse
ﬂ'lspta}'ﬂﬂ by the company m vernacular language on
the notice bourds of the factory of the frst porty
company, So also, various notices and modifications as
stateil above were also displaved on the notlee boards
of the factory of the company at various places
alongwith its translation in vernacular language,

161 It is contended (hal the second party
workman submitted an  application  [or  voluntary
separation under the sald schems in the prescribed
form and a sald form was wimessed by bwo persons
who have also signed the sad application. It Is
cantended that the application made by the second
party workman for pcceptance of VRS was completely
oul ol his free will, Not only this but also, the first
party has commumcated o the second party workmaian
that his application. for voluntary separation s
accepted in writing. The Hrst party also credited an
amount of Rs 1,000,000/ s advanes towartds the YRS
benefils Lo the bank account of the second party for
voluntary separation. [t Is  contended thet on
accéplance of the application ol the second party for
voluntary separption, he was relieved from the services
of the company and the monetary benefits offered
ander the VRS atter deducting the amount paid as
advance, the halance amount was transferred to bank
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aceount of second party. It is submitted that the first
party has paid the full and final ameant under the VRS
to the second party.

17] it Is contended that the second party also
submitied an appllcation for payment of gratuity and
company has paid him the gratulty by cheqoe. The
second party aiso filled in and submitted Form No.19 to
withdraw his provident fund, wherein he has
specthically mentioned thad ]:u: has tvesigned. The
amount of PE was also paid to the second party by
cheque. The second party also filled in and submitied
thi form of pension under the EPS, 1995

18] It is further contended that olongwith bhe
Wrilten Statement, st party has submitted Annexure
- & which contains the dstalls of the relevant dates of
ﬂm antire sequence of events in respect of the second

puarty.

14] It i= contanded that the frst party imtents to
clanily that as per the long pragtice, the wages and
ather monetary benefits, except gratuity and PE, are
beang directly credited m the respestive bank accounts
of all the employees of the first party. Similarly, in the
prisent case also, the amount ol gratoity and PE i
padd to the second party by lssiing cheques in his
name and the resl of the payments under VRS or svah
advanpe twards VRS benefits, were directly cradited
i the bank gecount of the secoml party,

20] It i further contanded thal it requires Lo be
appreciated that nght from the date, the second party
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applied under the VRS, tll he made a complaint ralsing
the dispute before the Conclliation Officer, at no point
of time, the second party has made any grievance In
respect of the VRS or of his relleve from the services,
The second party never ratssd grievance or complaint
with the first party that his signatures wers obtained
an blank p&parﬁ or youchers or that the monetary
benefit has been credited in his bank account behind
his back or without his knowladge. The second pary
never conlended before the company [hat he hes nol
gong through the VHAS introduced by the company or
that no such scheme was displaved by the company,
The second party has neither returned the amounts
credited to his account nor he has volunteered to
return the sald amount. Thus, the allégations o
respect of obtaining the signatures on blank paper and
under coercion or threat are Lotally baseless. Infer-alis,
on these grounds. the first party contends thot the
relerence deserves to be rejected,

211 Consitlering the pleadings of the rival sides,
following kssue nosll to 3 & B wera referred tor
adjudication. But, by way of order below Exh.l dated
20.08: 2024 following lssue nos.d & 5 were additlonodly
framed by the Court. In the present case, joint pursis is
filed by both the sides at Exh.27, stating thereln that
poth tho parties do not wish to lead any furthor
evidence in respect of the additionally framed |ssues,
Further; it 1s mentioned that the arguments advanced
in 1O/ Ned0A of 2015 be also considered in the
presenl reference. | am  reproduocing  the  Ssiles
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alongwith my findings thereon for the reasans to be

disgusted heareinatter -

Sn
Mo,

1)

2)

a)

G}

7)

22)

more Lthan necessary Lo mention here that infact, thars

ISSUES

Whether the disputes raised by
second  party workman can  be
treated as “industrial  disputes”

under section 2{k} of the Industrial

Disputes Act, 1947 7

Whether accepting  resignation
letter of second party workman by
the company and subsequently
accepting VRS benshtts by second
party  workman  voluntarly  can
amount to terminaton of services 7

If the answor to ssue nos. ) & 2-1s
In affirmative, whelher thye r.{emand
of second party  workman for
reinstatement with full back wages
with continully In service is legal
anl valid ¥

Whether fthe  second party
workman proves that his signilture
was obtained on the disputed VRS
scheme and other vouchers undor
pressure and threat by the fArst
purty company ¥

Whather it was required to issue
statutory notlce uwfs 9-A ol the
Industrial Disputes  Act, 1947
hefore floating the disputed VRS
scheme by  the first  party
company 7

If not, what rallef the workman is —-Notestitled

entitlad 2

What, ardar ?

Hefore going into further discussion, it is

Findings

i the
affirmative

-Ili-l-n mr—h
negdtive

2o the
I El‘[}_iLLI ik

w.n the
megalive

dn the
regalive

for Eh refiatk
i Lyt presid

Blaifaigpnihici pe
pnswored in
Hogntive
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are in all 299 references arising out of the same
dllaged Voluntarily Hetirement Scheme (VRS) al the
first party company and its workmen, The term of sald
VRS =scheme ranges from |anuary 2012 to December
2014, The first. and the second party in IBE No, 108 of
2015 haod led the svidence in detulled. Whersin second
party Tarunchandra Parmar (5. W.1) fled his atfidawt of
chief-examination. He is cross examined in detailed by
the frst porty in IDR No 108 of 2015, The iirst party
also fled allldavit of its authorized person namely Mre
Vinit Vishnu Dogal (EW.1) n IDR No.10B of 2015, Ha is
also cross-examingd (n detailed by the Ld, Advocata of
the second party in IDR No. 108 of 2015,

23] Bul. in other 291 melerences, the individoal
socond party in each reference has Aled affidavit of his
examinstion-in-chief in lieu of oral evidence, Like in the
presant case, second party Rajeshbhal Ahir (5.W 1) has
filed his aifidavit of chiel-examination al Exh.10. Even,
the first party has conductod the cross-oxamination of
the second party in each of the references. Dut, the
cross-examination of Lhe second patrty in Lhe praseant
refersnce Is to the limited extent, But, the second party
has not léd avidence th other references, excepl 1IDR
No. 108 of 2015, In the present referonce, second
puarty has fled pursis abt Exhi22, stating thereln thal,
dispute raised by him and the dispute raised by
another workman namely Mr. Tarunchandra Parnmar
agamst the st party company in DR No 108 of 2015
s the same and vary much similar 1t s further
mentioned In the pursis that the legal conteantions of
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both the partles are same and most of the factual
aspects are also same, howevar, the dnly difference
between lhe lwo reference s with regard to date of
resignation, date of relisving. the amount of gratuity
ate. Tt is further mentioned in the pursis that satd
second party Tarunchandra Parmar in IDR No 108 of
2015 has filed his affidavit at Exh. 10 and the first party
company has cross examined him. [t s further
mentioned m the pursis that the sepond party in this
reference has also filed his own affidavit, which s
practically on the same line with tho only differvnce so
far as date of jolning, date of resignation, acceptincs
of reslgmalion stc. Lastly, it is"submitted In the pursis
that the cross-examination done an behalf of the first
party ol the worlcmoan Me Tamnchandea Parmar in 1DR
No 108 of 2015, be considered as  his  oross
examination, so far as common facts are concerned.
Thereafter, one another joint pursis is fled at Exh. 24,
wherein it is mentioned that the evidence led ol Mr
Vinit Dugal i reférence [IDR Noldd of 2015 wvide
Exh.31 be also considerad as evidence an behall of the
first party. Thersalter, first party closod tsevidencs by
pursis at Exh.25.

24 Thus, for the sake of ad-judicating  the
present reference, ovidence of first party and second
party in reference IDR No.108 of 2015 also rBOUires to
he {aken inlo eonsidaration alongwith the evidence of
the present workman. Bul, as Lhe references ware
referred for adjudication of =ach of the workman
saparately, the each and every reférence needs ta be
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decided separalely, even though there are some
ldentical facéts. Now, | turit to reasons:

25] Fesue no.l is as to whether the dispute
raised by the seoomd party workman can be tredted as
Industrial dispute or nol within the meaning of sec,20k)
of LD Act snd issue no2 15 whether accepting
resignation letter ol secand party warkman by the first
party company and subsequently accepting VRS
benefits by socond party workman voluntarily can
armmount to termination of service and ssue nod fe
whether the signature of the workman was nh-tﬂiﬂei‘i on
the disputed VRS sSclieme and olher vouchers under
pressure and threat by the first party As all three
Issues are intarlink and dependant on each other, for
the sake of beevity, those ean e discossed and
answered together

26] infact, the burden to prove thil the
stgnature was obtained under the pressure and threat
is on the workman's shoulder, The said issue nos 2 & 4
are infact based on the [aotual aspecl No doubt, the
secontl party workman has alleged in his claim of
statemesit that certain officiads of the [rst party,
threatened him to sign on the blank papers and
vouchers, Bul, In order to ascertain ‘whether the
stgnatures were ohtained under pressure and threat,
the evidence of hoth the sides on this aspect neads to
be appreciated,

271 At this Junchure, it is more than necessary to



EXTRAGRDINARY %0072 THE GAZETTE OF NI & DD Pagy 15

go through the cross-examination of Tarunchandra
Parmar (S.W.1 in IDR No. 108 of 2015

28] The sald workman admitted in his cross:
examination in para no2, that he identifies his
signatore on gppleation dated 07052013, It is his
application for vﬁtumﬂw retirement, Me had submitted
this application (o HR department after signing It
(Exh.ll in IDR No.10B of 2015), He further admitted
that the said document bears signature of fwo attesting
witnesses. The said workman Tarunchandra Parmar
(SWI in 1DR No. 108 of 2015) further admitled that
tho document at Exh.12 {in IDR No.TOH of 20158) Is o
document about acceptance of his application of VRS
and [l also bears his signature alongwith dote. He
further admitted that as per said letter. he was to be
relived on 31.05 2013, The sald witness Tarunchandra
K. Parmar (5WI1 n IDR NolO8: of 2010) further
admits thal document ot Exh13 (in [DR No.108 af
2015) is his service certificate and relioving order. He
further admitted that he had signed upon it and also
mantioted Lhe dote ander his signatore as 41.05.2013
as ibs receipt date, He further admitted that document
filed &t Exh.15 (In [DR No.108 of 2015) |5 his sslary
certificate for tha month of May 2013, It i dated
04.072013. He lurther admltted that the sald salary
portificate also bears his signature alongwith date. He
further admitted that he has received an amount of
fis. 1,100,000/ as advance, He further admifted that all
those workers who had opted for VRS were given an
advanes amount for Bs.1, 00,000/, He further admittad
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that he was relieved an 31.05.2013. The sald witness
Torunchandra K. Parmar (S.W.1 in [DH No.108 of 2015)
further admilted that document at Exh 16 (in TR
No.108 of 2015} 1s the applcation by his to the trustes
for payment of gratuity, The document at Exh 17 (in
DR No.l0g of 2015) s o counterfoll bearing his
signature: of receipf of chegue of Bs. 42,134/ towands
the gratulty amount The sald cheque was Ssued by
Silvassn Tndustnes Emplovees  Gratuity Fund. He
further admitied that he had recelved this cheque on
(0720134, Theé said witness Tarunchandrd K. Parmar
(S.W.] in MR Nol08 of 2015) funher admits that
diotument at Exh 18 im IDR No. 108 of 2015) i the
Form No. 19 for withdrawal of the provident fund from
the trustees. It also bsars his signature. The said
witnass further agmits that dogument at Exh. 19 (in TDR
noL 1B of 2015) Is the stalement showing the
sattlomont sheet of provident fund. [t consist of cheque
of Rs69,036/-. The sald witness Tarunchandra K
Parmar (SSW.1 in IDR No.108 of 2015) further admits
that document at Exh, 19 {in IDR No.108 of 201 5) bears
his signatute and he had recaived I about 04 years
ago. Hﬁ further admits that document at Exh.20 (in
DR No, 108 of 2015) is the Form no.10-C {or pension
under the EPS. I% also bears his signature.

24] The said witness Tarunchandra K. Parmor
(S.W.1 In IDR No.108 of 2015) further admitd in his
aross-examination that ull date, he never objected of
any ol the above documents. Further, thal he bas
receiviad an amount of Hs.9 00,000/ towards VES. He
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never attempted to return the monetary bensfits of
Rs.2.00,000/- and other amounis which he had
recelved under VRS,

3!}] In respect of threat and coercion by the firs!
purty company, the sald withess: Tarunchandm K,
Parmar (S W1 in [DR No. 108 of 2015) further admits in
his cross-examinatipn that he cannot state the tme or
date as to whan he was oalled upon and inbmidated.
He deposes that he was called by HR departmenl and
he wis imtimidated by Mr R. N, Sharma of HR
department. He admitied thal he never complained to
the higher authorities or W the polide even though he
was working with the oompany between the period
from 00052013 to 31.052013. The sald winess
‘Ihru-n_nhandra K. Parmar (SW.1 in IDR No, 108 of 2015)
further admits that about 300 - 400 people opted {ar
VRS alongwith him. He was alone af the hme of
signing the VRS, But he further admitted that it is true
that two co-workers were Lhere gt the time of signing
his VHS. He further admitted that n hetween the
perind from 09.05.2013 to M.07:2013, he fdid not
complaint about Intimidation to him. He admitied that
for the frst tine, ol the tmws of Aling thes complaint
before the Labour Commissioner on 31.03.2014, he
alleged ahout the imtimidation. He volunteered that the
dogumaents signed by him didn’t hear the dates, But, ho
further admitted that it is true that he had pot the date
under his signature, whenever he had signed. Lastly,
he admitted thal Thers are no legal dues outstanding
agamst the company.
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a1] Now turming to the evidence of the first
party on this d@spect Le. ol threat and coercion, its
witness Mre Vinit Vishnu Dugal (FW 1 in TDR No.108 of
2015), ha has produced In kis chlefsdamination the
facts as mentioned jn the wroitten statemaont. However,
in cross-cxamination, he admitted that document no.
filed alongwith st Exh.9 (in TRR No10H of 2015] 15 the
VRS scheme. The said stheme was run by the company
in the vear 2013 to 2014, The VRS scheme in the
present matter s daled 07,05.2013 and it s marked ay
Exh. 35 {in IDR No. 108 of 2015). He lurther admitied
that company has not obtained any previous
permission from the then Labour Commis<ioner or the
Income Tax Office, e further admitted that they have
aot Aled any document to show that VRS af the year
2012 was extended to the year 2013 and then, to the
year 2014, He also admitted that workmen who worksd
for & to 12 years, they gave him Rs.8.00,000/. He aiso
admitted that the work which was done by the second
party workman, s stll being done by the olhor
workers, Further, he admitted that in the year 2016,
aceording to his knowledge, sround BOU o 900
workers were warking and he can Inform the company
to subanit their senjority list.

321 Now, turming back to the oral evidence of
second party workman in the present reference namely
Rajeshbhat  Ahir {SW1) al Exh.10, his chisf-
examinalion is vory similar to the fmcts as pleaded in
qtatement of the ¢lalm. The first party alongwith ity
Written Statement hés submitted Annexara - ‘A’ mnd list
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of dovuments wide Exh. 11, It s pertinent to note that
the documients filed by the first party company vide
Exh.11 are admilted by the second parly workman and
hence, those wore exhibited and read In ovidence. In
the present relerence, docoment at Exh12 s the
application / resignation applied under VRS, It hears
the signature of the prasent second party workman and
two withesses, The document at Exh 13 is the office
copy of the acceptance letter of VRS of the second
party, it also bears signature of the second parly
wlongwith the date as 09.05.2013. Thy docurment ot
Exh. 14 |s the ofce copy of the relleve order of the
sacond party workman. Il alko bears the signaturs aof
the second party alongwith date as 21.05.2013. The
document at Exh.15 s the lncome tax projection for
the assessment year 2013-14 in Tespect of the
worlunan issued by the firs) party. The document, at
Exh.16 is the photocopy of the finod payslip of the
second  party tor the month of May 2013, The
dodument st Exh.17 I= the photocopy ol the application
by the second party workman clalming the amount of
gratuity. The document at Exh 18 i the offics copy of
payment advise and cheque in respect of gratuity
payment te workman by the gratulty trust alongwith
the signature of the second party and date as
0A.07.2013. The document. at Exh. 19 is the application
of the second party workman o Forme No.19 to
withdraw the provident fund. The document at Exh.20
& the copy of the provident fund settloment shest, 11
dalso bears the signature of second party and date as
0E.07.2013.
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33) Thus, the above evidende is adduced by both
the sides on the factual aspect of Hoating of the alleged
VRS and its acceptance by the second party workmanr.
With this evidenca in hand, Ld. Advocate Shri 5. B,
Parmar for the second poarty workman hos submitted
his Written Arguments vide Exh 37 fin IDR No 108 of
2015), Similarly, the Ld. Advogate Shn D, M. Shah far
the first party company has produced his Written
Submisyiony vide Exh. 38 (in IDR No.108 of 2015), Now,
I turn to submissions:

34] It i5 submitted by the Ld. Advocate of
stcond purty that the floating of the VRS by the frst
party company 15 just the paper arrangement. Prior to
floiling of sald scheme, the second party workmen
warn not faken into considoeration. The said schomop
wis never displayed on notice beard. Even the witness
of the hrsl party in cross-sxaminalion has admitted
that he has not produced any document to show that
the sald scheme sxtended upto 2014, In the abksnce of
such dooument, the Orst party has mecruited new
emplovess, Furthermaore, the signatures of the Second
party workmen weare nobtained wnder threat and
coercion. Infagt, under the gquise of the VRS, the
second party workmen have been retrenched by the
first party company. 1b is further submitted that
admittedly more than 100 emplovess are working with
the first party company. Therefore, the provisions of
Chapter V=B of L.D. Acl in case of specinl provisions
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relating to lay of retrenchnwent are applicable (o the
first party. Under said chapter, #f the Hrst party wants
to retrench the employees from the seérviecs, then
parmission  of the appropriate  Govornmenl  is
mandatory, Considering the sound financlal condition
al the ¢ompany, the frst porty. was nevar in position fo
Justify rﬂtmnﬂhﬁmnt of the workmen. Therafore, to
avold the lishility | responsibility under the Chapter V-
B of the 1.Th Act, the company under the guise of VRS,
terminated the services of more than 300 employess,
Thorefors, issue no? roguirss to be answerdd in
affirmative,

SUBMISSIONS ON BEHALF OF FIRST PARTY

35]) As against this. {t is submitted by Ld
Advocate of the first party in his written submissions at
Exh.38 (in IDR N 108 of 20150 that second porty
Tarunchandra K. Parmar (SW.1) (in [DR Ne 108 of
2006) has clearly admitted in his cross=sxamination
thal application for VRS hears his signature alongwith
date. Similarly, the other documents Le. Lthe acceptance
letter, relleve order, lncome tax projection  lettec
application for payment of gratuity, application for
withdrawal ol PFE amount bears his signature, 10 is
submitted that the second party workman n prasont
refersnce submitted his VES resignation on 07052013
and It was pcoepted an 09,05.2013, He was allowed o
work tll 31.05.2013, But even till 31.05.2013, the
present workman has never raised any objection that
his sigmature was abtamed under threat or coercion, I
i5 submitted that the sald objection was ralsed (or the
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first time when the second party workman filed his
application beforn the Labour Commisdsioner on
28.03.2014. Thus, infact, for almost 10 months. the
presonl second puarty has not mlsed any ohjection
about threat or coercion, Therefore, 1t is subimitted that
all those are baseless allegatlons,

36] The Ld. Advocate for the Arst party further
subraitted that the second poarty workman has retained
the benehts received to him and at the same time, he
challenging the VRS, But, he is estopped bv his
eonduel and he cannot raise the dispule unless he
depasits the amounty roceived under the VRS either
with the Court or with the first party. To buttress this
pariicular submission, the Ld. Advocate has reliod on
following decisions ;-

1. 200@9(1) SCCIL&S) Fage-708 (Supreme

Court) in case of Ramechandra Shukle &

Ors. Vs Vikram Cement & Ors

2011(9) JT{SC) Page-3608 (Supreme Court)

in gase of Mansingh vs. Maruti Stzuki

drefta Lamited & Ors,

3. 2@9612) CLR Page-250 (Gujorat High
Court) in case of Harish Ramanlal Patel &
Ors. Vs State of Gujaral & Ors.

e

371 The Ld. Advocate for the lirst parly in
respect of ssus nool e whethor the present disputs
cat be treated as industeial dispute, submitted that the
presenl sacond party will not fall under the definition
of the workman as contemplated ufs 2(s) of the LD,
Act. Not only this, but also, the disputs also will not fall
within the definition of industrial dispote u/s 2(k) of the
1.D. Act. There 5 no employer and employee relation
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between the frst party and the second party, Henee,
reforenca itsell is bad in law. It is submitted that the
worksar who has opted lor VRS, is not the workman and
therofore, his clalm Iisfore the labour court will not e,
To buttress this: submission. Ld. Advocate for the first
party relied on following sutharities ;.

I, SQUI(84) FLR Page No 322 (Keralg HC) in
ease of Purandaran vs Hindustan Lever
Lid.

SWRZ(T) LL) Page No 527 (Bomboay HC) in
case of Premier Automobiles Lid ws, PAL
VRS Employees Welfare Associotion &
Anr

?_l-.1

38] The Ld Advocate for first party submitted
that the burden to prove the allegations in respect of
force and threat in obtialning the signatures, s on the
soctnd party, Top butbress this submissinn, he relied on
followling authoritiss -

1. 1998(I1) LLN Page No 4593 (Allahabad HCI

in case of Delta Engineering Company
(Pt ) Lid., Meerit vs. Industrial Tribunal.

2, 2018 (LLR} Page No511 (Punjab &
Haryana HC) In cose of Ram Kishan
Sharma vs. Presiding Officer & Anr,
. .

39] [ have provided thoughtfol considerstions to
the arpumenty raised from both the sides. So also, |
hdve carelully gone through the |udgments relisd on by
both the sides.

41 S0 far as Issoe nod I8 conourned e
wheihar the slanolurs of the sscand parly workman
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wis abtained on the VRS and other vouchers undsy
threat, pressure etc., # completely lssue of fact. In the
cited authorly on behall of the frst partly, in se of
Pelte Engineering Company, cited as Supra, the
Hon'ble Allahabad High Court observed 1o para no. D as
unrer -
S0 may b mode efear higre dhiat Bhe view takon by the
Eabgrr Court that in the absenee of the ovidence addumnd
hhy the emplovers the dworments mdde by the vmployeas (n
thilr writtem statemants stood provled was erromsous. Th
primary  busden of establishing the  facd  that  thumb
impressiopalstingiires of the smplayess were olidined by
the petittonor on ank popors and such  pupers wane
submerquently  used  as  restgnation  letter  tol fhe
diseavantage of the ompleywes and  further  that fhe
gongeat for resigndtion was token on folse promise and
Induewmitnt which was net (ntondid to Be Jdfitled wall
cilivays remain upon the dmployecs of whose {ostanco the
meferemcit was mode, I Is only afler the evidenees in
support. of such ploas s adduced fhet the petitioner (s
called upedi Lo prove that the omplogess had woluntanly

tirnidered their resignafions and che some wore acepted by
the potitionere 'on 7 Ovtober, 1907

411 in the second suthonty of Ram Kishan
Sharma (cited as Supra), it is held that the burden to
prove a plea 15 upon the party, who plieaded beflore the
Court. Thus, in view of the ratio of both the cited cases,
it is more than clear that the burden to prove the fact
that signatures of secund party workman was abtained
afl the disputed VRS under threal and pressure, S on
the secont party.

42 Thus. now it is necessary o appreciate as to
whit evidonce has beén surfaced on record. After
ginngg through the cross-examination of Tﬁmn:handﬁi
K. Parmar (S W1) {in [DR No.108 of 2015) and alse in
the present case, it 15 clear that Tarunchandrs K.
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Parmar (SW.1) (in IDR No.108 of 2015) has clearly
admitted that all the docoments-such as application for
VRS (Exh.12), service certificate and relleving order
(Exh.13}), Income tax projecltion for the year 2013-14
(Exb 14} bears his sigonature. He also admits that he
had received the cheque towards gratuity amount on
04.07.2013. He clearly admits that at the fime of
signing his VRS application, two ather employesy were
also presant. He cleariy admits that there 15 no legal
due cuilstanding againsi the company.

431 Now, su far as thi cross-examination of the
present second party workman, he also admitted that
he has worked In the [icgl party dompany for about 13
yvears. He further admitted that he has made
application under the VRS, He turther admitted that he
has received total amount ander VRS and all other
legal dues. Aparl from that. the second party workman
nas aiso admitted all the dosuments filed at Exh.12 to
Exh.21. It i alsy tmportant to mention here that the
sacond poarty hos signed on the said office copy
documents alongwith meationing the date.

44] Thus, if the above cross-pxamination i1s
perused, [t 1s more than clear that the Tarunchandra K.
Parmar (5.W.1) (in DR Ko 108 of 2015) and present
workman was clearly having the knowledge as to what
he was signing on. He has also recawved all the banefils
under the scheme. He has not ralsed any objection
against the seld scheme antil he filod dispute before
the concilistion officer. But that too, it 15 filed sfter a
lang deluy.
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15] It iz pertinent to note [hal present second
party workman hiss not deposited the benefits received
under the scheme even prior to or abtter filing ot the
present dispule. On this aspect, the first party has
rolied on declsion of the Honp'ble Supreme Court in
Ramesh Chandro Sankhla & Ors. vs. Vikram
Cemenl, cited as Supra. Infact, In the sald case, the
workmen firstiy accepted the benehfs under the VRS
Then, the same was again challenged on the ground
that they had not opted for voluntarily retirement and
they wore pressurized, threatencd to opt for the
scheme. In the sald judgment, the Hon'ble Division
Bench of the High Court directed the workmen in pama
ni, 20 a5 under -

20, The Diviston Bench. however held that sinew

the regpondent-workmen hod ecmued e henefits

under the scheme, pocketed the amount and

gpprewiched the Labour Court elagiming thar they

e net voluntarily accepled the schome and thi

berefic thoreunder, i would e equitable toodirect

each af the ¢mployees who had filed o petition

under Sectiaon 31{3) of the Act to retuin the henefit

so  received o the employer, subjbct fo Hhe

undertaking by the Company that ih the @vent (he

Labaur Court allows the clatm and grants benefits

ter the workoen, the seme would be restored ho

tham hy he Company with intergst & 6% per
ML

46) The Hon'ble Suprame Court upheld the sald
directioms of the Thvision Bench and observed in para
na, 100 ax under ;-

10@. Fven otherwise, arvarding (o the waorkimen,
they werr compedied to docept the: amount and
they recetved such amount under coercion - and
duress. [n our considarsd opinion, they canprot
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refdin the benefit 17 they want fo prosecute Claim
Petitions institated by them with the Lebhour
Caurt Hence, the order passed by the [Mviion
Honch of the High Court as to refund of damount
cannpt b termed ungust. meguitable or improper;
Hence, pven I it d8 held thot a technicql
contention raised By the workmen has some force,
this Court wlich aguin sxercises diserefionary amd
equitable (urisdictlibn wunder Article 136 of L
Constitution, will not mberfere with a dirpction
wihich Is i1 cansongnce with the doctring af equity
It has been nghtly sad that a person "who sreks
eguity must do equity”. Here the workmen claim
henafits as workmen of the Company bl they do
it weant tooopart withe the emefit ey Hove

received lowords Feltirement and severance of
rfationship: of master and servnt, IF simply
cannol be perrdtted. In our Judgment, therefore,
the final direction issuee by the Division Benoh
needs  an rn.’fl=r,h*mnﬂ' purticularty  when  the
Company has also approgehed this Court wneder
Article 136 of the Constitution

47] Ih the second authority in cases of
Mansingh vs Maruti Suzuki Imdia Limited, the
reforence was made to the case ol Ramesh
Chandra’s case and it was directed that the second

party should deposit the principal amount received by
him under the VRS, before challenging the sare.

48] In the third authority, In case of Harish
Ramanbhai Patel, the Hon'ble Guisrst High Court,

after referring to the decision of Mansingh vs.
Maruti Suzuki India Limited, ohserved as under -

Constitution of India, I85¢ - Art. 22e -
Refound of ameunts recelved under VRS - A
chattenge 1s givien by the appellantssworkmen fo
the ander dated 7.1 2018 passed by lsamed single
Tiselge, directing the waorkmen to refund. the enting
gmounts rteceived by them, under Voluntary
Hetlramient  Scheme, [from  respondent  Nood-
Campany In substance the erucial question 5
“Whather the condition to refund the monatary
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benefits received by the w!lt!u;lmtrﬂpmﬂmlu
hefore nd;uduutmn of the 'dispute by the
competent forum, is ststainable or ndt? - Relying
. the recent  Judghent of Suprenie  Court
reparted i Moansingh v Maruti Swruky India Ltd,
& Anr 2@11 (14) SCC &&2. the Court answered

the question jn dffirmative § e the condition is
sustitinalide, Thus the Court declined (o interfere
with the {mpugned order. Writ dppeal is devoid of
maTik,
49] Thus. after this much of disgussion; it is
clear that there 1s absalutely no evidencs 1o prove the
allsgation thal the sigmature or the consent as such of
the second party was obtained under the threat or
coercion. So aluw, the spcand party s estopped becauss
of his conduat to c'haﬂﬂngﬂ the VRS at the same time
retaining the benefits received. So far as the allegation
that irrespoctive of the length of servioe, all workoen
are  given equal amount under the scheme s
concerned, dccording to me, it was for the tndividual
emploves (o accept the sald compensation or not. Once
the workman hias wveoluntarily ocoepled the said
compensation, then he cannet blame that he has
received less amount as compared lo his lspgth of
sarvice, Therefore, the issue neod under

consideration is answered infe negative.

50] Now, coming to [Esue nes. ! & 2, those are
relating to mainly the |egal point, Eul:. the wsuse no.d s
mixed issue of law iand fact, Becouse, In Issue no.2, 1L
has to be decided as to whether the accepting of the
VRS benefit by second party workmesn can amiount to
terminniion of services. For thns issue, it s submilted
by Ld. Advocate ol the second party thal under the
guise of so called VRS, the first party has illegally
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tsrminated the setvices of the second party. Alse it ls
argued that it 1s:a kind of retrenchment of second party
workman under the guise of VRA.

aljl At this juncture, il 15 necessary 1o go
through definition’ of retrenchment as provided undar
avtb-section (oo) of sec.2 of LD, Act. It reads as under —

flon) “retrenchment”™ mdans the germination by the
wmpdoyer of the service of o warkmen for any mason
whatsowwer, otherwize Hhan as o punishment inflicted by
wity af digaiplingry detion but does nat ineludie -

fa) wmilatary metirartat of the work e, or

(il retiremmont of the workman on maching the dge of
superannietion I the contrdiét. of emplovinent elwesn
thet employer and the waerkmatt mocermed  conbains o
st pufetion in thot behall, ar

Jrb0) . bermination of the service of the workmad as o
restilt of the now-remeng! of the contract af employment
Botwesan the gployer and thit workman concarmed vn its
exmity or of sueh contrart belng terminated under «
“stipitativon in that beiteall Codtained thervn, or)

fozd Perpplnuatioen af the service of o workimwin on B ground
af wantimed (i-health, ]

52] Now, it i5 mecessary to go through the
definition of workman as provided under sub-section
(s) of see.2 of LD, Act. 1t reads as under -

[{6) “workman” megns any person (includmg o
appreptce) employwsd in any jadustey toodooany mgnual,
unskilled,  skilled, technicel,  operational,  oleaeal or
Superrvisary work for e ar reward, whothir the terme
of employment be express o implied, and  for the
purposes of dny prooedding undie this Act' in maliod (o
an (ncdurtriad digpute, inchudes any swch pemon Who s
Seeeen fisrmgsad, discharged or retronchd in dannoetion
with, or an @ censsguenge of. thot dispute; or whiss
dismissal, dischargo o metrenchmant hus led! o thal
dispute, bt does nng includie ony duck’ perrsan

(L el B bt Bo B Afe Eoepw Act, THER (45 of 185@),
o B Army Act, 12858 1de of 1958, or the Naovy ALt,
1957 k2 of 1857) or

(i) wuho ix emploged i Hie polied semeics or ag an afficer
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ar pther employes of @ prison. ar

adminigtrativee sapeity or : -

Fivy wird, Being employed in a supervisary copaciey, dimes
wiidete atanweding fhen Dhonemchel rafmees | per e o
wnerrosi, initfier By thee nature of e duties aifached (o
the affloe qr by regson of the powers, vested i i,
funcions mamhy af @ managorial natune ]

53] Now, the dofinition of industrial dispute is
provided wnder sub-saction (k) of sec.d of LI, Act. Tt
reads s under -

dk) “industrial dispute” medns any dispute or diffarence
botwiran omplopers gl penpleyars. or Detwesn
emplopers  ond | workmen, oF bgtweon woikimen . and
workmen, which & connected with the employment pr
mamemploymont or the erms of employment or with the
catiditions of laburter, of ary perso,

54] Thus, alter perusing about three definitions,
1L s ¢lonr Lhat industrial dispdte means, or the saks of
present case, U s dispute between employvar and
worliman, After perusal of the definition’ of the
workman, it i& ¢clear that workman includes any parson
who has been dismissed, disgcharged or retrenched, But
now, the definitinn nf retrenchment under sub-spction
{oo) of sec.2 of LD, Act, makes it clear that it doesn’t
maclude voluntory retirement of the workman: Buof, at
the same tme, the definition of workman includes a
person who  has  besn dismissed, discharged or
retrenched in connection with, or as a consequence of
that dispute.

55] Now, turning back to the facts of ths présent
dispute, the workman is alleging that his services are
terminited undoer the guise ol the VRS, Thus, he &
challangmg s removal a5 termmation or dismissal;
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alleging that his signatures were obtained on the VRS
form under the threat and coercion. But, onde the
wotrkman 1ails to prove his Hlilﬂgdtiﬂn& al threat and
codrcion, thon, the VES opted by the workmoan has to
be held as. his voluntary aot and it will bind HKim.
Therelore, by no stretch of imagination, it can be said
that voluntarily scoepting the VRS benefits by second
party workman can amount to termination of services,
Hence, issue no. 2 is answered in negative.

56] Now, so far as the lssus no.l i= concemed as
to whethar dispute raised can be treated a5 Indiéstrial
dispute, as already mentioned, the industral dispute
means the dispute between employet and workman
and the defimtion of workman incluodes the workman
who hes been dismissed, discharged or relrenched.
Considering the allegations of oblaining the oonsent
undor throat and coercion, the dispute would he
maintainable as industrial dispute. Even, In the oted
authority on behall of first party in case of Ardane
Orgachem Pvi. Lid. vs. Wyeth Employees Union &
Ors., (20135) - 1 CLR 478, in the said authority,
Arinne Orgochiem Pyt, Lid. Bamed one VRS, which was
operative.  from 12,04.2005 to  30.04.2005. On
15042005, 45 out of tolal 143 workmen applied for
the VRS, After several months of accepting the VRS,
the respondent - Unlon ralsed the demand seeling
their reinstatement i the company. In responss to the
saldl demand. Ariane Orgachem Pvi Ltd, replied that
all the workmen had taken the VRS benefils and thoey
are not the workmen of the appellant company
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Therelure, no ludustrial dispute could be rised by or
on their behalf by the: respondant union. On
12.12.2005, the resppndent union wrote g letter {o the
Asstl, Commissionor of Labour, Mumbai seoking the
intervention In respect of their demand with the
company, On 01082006, the concllation officer sent
the failure raport to the Assit. Commissionor of Labour,
subsequent to which on 14.08.2006, the office of the
Dwv. Labour Commissioner, which took cognizance of
the failure report. deolined to make an order of
referonce Lo Lhe industrial tribunal statinog thareby that
there was no industrial dispute in exlstence batwaen
the parties. The same was challenged before the
Hon'ble High Court of Bombay. The Hon'ble High
Court exercised itx powers and gquoshed the order
datedd 14.08.2006 passed by the Dy Commissioner of
Labour, Mumbal, who had refused Lo make an onder of
reference to the industrial tribunal for its ad judication.
The Hon'ble Supreme Court observed i para no.l0
relarring to thé observations of the Hon'ble High Court
and further observed in para no.23, to upheld the order
of the Hon'ble High Court. Both the para nes 10 & 23
are extrocted below :-

19, The High Court in exercise of = powen quasied
the omier doted 14 82008 puassed by Deputy
Commigsionegr of Labour, Mumhe:r. whao fas refusead
tn make an order bf reference to the Induseelol
Tribuna! for ifs adjudication of the industriol
dispute betweent the parties. The High Coury has
hold that the aoceptance of the bensfits by the
concerned Workmen from the gppellant may nof
establich the fact that no force or Lﬂmplﬂs!m Was
wxercised by the oppellant and this is the mash
pantentious wd disputed question of fact which
could mot haowe been decided by the State
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Government (n exercise of 1ts administrative power
The High Court has held thot the subjective
satisfaction of the subject matter of an industolal
dispule butween the parties by 'the State
overnment 15 therefore, witicted . n Tow  and
making an order of reference iy respect of the
concarned warkman s absofutely essentinl in this
regard, Thus, the High Caotri by Issuing o wirtt af
mandamus,  dirdcted e  Deputy  Labour
Commissioner to make an-order of neferemee to the
Indusivial Tribunal with pegard lo the demdand  pf
mdustrial  dispute roised by the [inion  deated
1417 2005 an behplf' of the concerned workmen,
for its adjudication under Section 10011d) af the
At Aggrieved by the impugred judgment of the
High Court, these appeals have Bean filed by the
appelant f-nmpmﬂes. praving this Court to set
gside the game confending that the High Court has
exceeded (s jurisdiction in passing the impugned
fud gment and prder

23 The other important foctual aspect of the case
Is  whether the voluntary retirement of the
concorned workmen wos foroed oronol 58 regquired
te be produced by the parties befare the Imnfustrial
Tribunol for-its detoiled examinotion and sorutimy
The: fact thal certaln decuments were sought to be:
suptmenad gl e instanee of first  respondont-
Union durimg the conciliabion progeedings from the
appallant-Campony. by the Canciliatipn Offiver
which were mod proddoced by it @ ome more
impartant factar which s required to he considered
by the Industriol Tribural under Section I@{1)d)
meadt with the Third Schedule of the Act in exercise
of Its ariginal jurigdiction Lo resolve the dispuled
guestions of pact Further, the VRS produced on
record by the Mandgement glives It thie diseretion
to arbitrorily. ik the compensation varnying [hom
He 50,000/ to He 711 000/ which if proved, werfd
be constderad o= mbitrary ond there would be o
graove miscarmiage aof justice to the ooncernad
warkmen, This uspect of the matter hae been
gnored by the-Dapuly Labouy Compsssiener; who
has erroneously refused to moke an order of
reference to the Industrigl Tribunal for its
adjudication of the existing indfustrial dispute.

571 Thus; in the case ot hand akso, the factual
aspect of threat and pressure can be decided by the
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labour court coly, Therefore it has to be held that the
dispute referred s an Industrial dispute within the
meamng of sec2(k) of the L. Act. Hence, issue nn, 1
Is answered Into affirmative.

For Issue no.5 :-

58] The next important  issue  under
consideration 1s:in respecl of whether Il was required
to issue statutory notice w/s 9-A of the [ndustnal
Disputes Act, 1947 belore flopting the digputed VRS
seheme by the fArst party company. Infact, one of the
main ground of arguments and also the defanse of the
second party is Lhe [acl that prior to jsswance of the
disputed YHS, statutiory notice ws 9-A of the LD, Adi
was nol igsued and secondly, that no permission from
the Labour Commissioner ur from the lncome Tax
departmont was Obtalned. The: Lid. Advocate for the
second party submitted in his Written Notes of
Argumen! that aven as per the draft of the alleged VRS
at Exh. 35 (in IDR NeA0OB of 2015), 0t 15 meationed
therein, that to improve the hoalth of the plant in the
face of adverse market conditions, rationalization of
manpower exercise is being underfoken and as & part
of this exercise, the need was loll 1o introduce the VRS
Thus admittedly, the object of the alleged VRS Is for
the purposa ol rationalization. But, It is settled position
of law that under the guise  of rationallzation,
standardization and improvement, which i3 likoly to be
ted to the retrenchment of the workmen, then the same
would fiall in forth schedale tem nos 10 & 11 af the 1.0,
Auct and for doing so; mandatory notice w/s %A of the
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LI, Act bs required to be given. Eurtler, it s submitted
that admittedly in the caseat hatd, no such Botice was
ssued. Further, the permission from the Ingome Tox
dopartmoent was not obtained. Even, on this salo
ground, the VRS can be declared as null and void. To
butiress this particular submisgion, Ld. Advocats {ar

the second party relled on following judgments :-

1. 1997(1) MALT in cose of Shanigr Prasag
Gopal Prusad Pothak vs. Lokmat Newspaper
g, Lid
199111} L LNS3@ in case of Hinduston Lever
Limited we, MHindustan Lever Employees
Unign & Ors, _
3. 1998/79) FLR 547 i case of KEC
inrernational Lo, ws  Kamani Employees
Hriion & Anr

Paz

591 it is submitted by the Ld. Advocate of the
sgcond party that mfact the facls of the present case
and that of the case ol KEC Intermational Lid. are
viery much identicul.

60] As against this; it 5 submitted by the L
Advocate of the first party that in case of floating of
VRS, it |& not required to ssue notice w/s %A of the 1D,
Act. It 15 submitted that the judgment relied on behalf
af thé second pary on this aspect are fotally lrrelevant,
But, in oase of the third authorty in cpse of KEC
International Lid,, it (s submitted that the judgment
in KEC Internationad Ltd. was set-aside by the Division
Bench of the Hon'hle Bombay High Court o case
reported In 1998(4) LLN. B0 in case of KEC
International Ltd. vs, Kamani Employees Union &
Ory. The Ld, Advocate lurther relied on following
authorities to support his contention that it is not
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mandatory to lssue notics w/s 9-A of the LD, Act before
introducing the VRS =

d

198 LLN, Page NoS54@ i oase of KEC
Fnternatianal Lid. vy, Kamanl Employees Unlon
& OIrs.

. 2003 Vol -1V LLT (Supplement) af Page No 404
AP HC)In case wf Richard Fritchiey & Ors. ve
Munagement of Gatesway Hotel Bamjora Hills
Flyderabud & Ors,

c2eed, Val - 'LIN Page No 1031 (Madras HCJ

in cave of K.Sekar, Son of V.8, Raomchandrgn

v Pregiding Officer, Frincipal Laobour Courr,

Chermm & Ors

J092 Lab IC 2538 (Bom FICY in case of M

Permanent Magnets I_i.:h‘ ve. Vieant Guiy

Patekar & Ors.

5 2000 VWolll CLR 814 (Al HC) in cose of

61]

Hinduston Livver Ltd ve Stpie of UP & Ors

CONSIDERATIONS

I have provided thoughtiul considerations to

the argqumants raisad trom both the sides. Befors going
further, it 5 necessary to produce sec.9-A of the 1D,
Act. It reads us under |-

g

Notiow of ehoange.—No employer, who propeses o

wffisct any change fn the conditinns of aervioe applicatie
fogny warkmarn i respect of any matter specified in [he
Feurth Sehwehige, sholl wffect such change—

fad withieut giving to the workmen llely to b
afferted by such changn o natice in the progartbed
manret of e nature of the change propcsod . fiy
ber effirctod. o

Fleh witirin Bt ane dads of giving sucl rofice:
Provided that no notice shall be required  for
rrffecting any such change—

(n) whero the change w effpotod i pursuance of
any 2 |setlument e swasdl or

() where fhe worfimed Hkely bo be affocted by
the changer  am  porsons te  whom  the
Fundaimental ond  Supplempitary  Hulee  Chil
Serviees  (Clossification,  Canted and .-'.mwfl
Rules, Qivil Services (Temporary Service) Rules,
Reviged Lo Rides, Gl Servipe Regidalions
Crvilfoes m Deferce  Services  (Classifimgton,
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Contral g Appeal) Rules or the fndien Rallvoy
Establishmont Code  or any other rules or
regulntlons thet moy be notified ' this behalf by
the dppropetite  Gowrrrtmnent i the  Official
Cigrotta, upply

62] At the same time, I is necessury Lo menlion
the entry at st nos. 10 & 11 of the forth schedule --

THE FORTH SCHEDULE
See Xoetial WA
CONINTIONS OF SERVICE FOR CHANGE OF WHICH
NOTICE i85 10 8BE GIVEN

j. & L

& -

3 %

i,

5, =

FI L]

:il'I BE

EI E

E. =E

1@ Rationalisation, standardisdtion or impravement
of plant of techmique which (s th:.[j.l b lerad b
refromcliment of worken,

17 Any imetagans or reduction (athor than el 1n
‘the number of persord emploged. ar tol bir
rmpiopid - It dny oreupdtion of  process  or
doporiment.  or shlfl, [(nof  occasoped by
eicumstances v which the emploger has e
pontr]

63 Now, coming to the authoritins relied on

behall of the sscond party, the first authority in cass of
Shankar Prasad Gopal Prasad Pathok vs, Lokmai
Newspaper Put. Ltd., In the sald judgment, the
respondent e, Lokmat Newspaper Pvt. Lid, installed
photo-composing machine, thereby mlroducing a new
technigque of  rationalization, standardization,
improvement of plant or techolgue without giving a
notice ws A of the LD, Act. The respondent
completely switched over their work of composing of
newspapsr on photo-composing machine: in October
1981, On 04.11.1981, respondent transfermed the
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appellunt awd other 24 amployees to Jalgasn. However,
as the appellant and other employees were amployord
with the respondent, when the respondent was having
only one establishment or concderned at NMagpur, the
services of the appellant were nol T.ranﬂfarah_ie and
ecomplaint under the MRTU and PULP Act was filed.
Thus, thefacts of the ase of Lokmat Newspaper Pyl,
Ltd. and that of the present oase are clearly
distinguishable. Hence; lhe rauo of the said case
canmmol be pressed intpb service to the facts of the
present disputo.

64| Now. comiing Lo Lhe second authority relied
an behalt of the workman in case of Hindustan Lever
Lid.. i para no 4 of the judgment i 15 clear that some
individual settlements were camied out betwean the
employer and the workman. It is again not relating
with the [pating of the VRS vis a vis 5ec 9 A of 1.D. Act

65] But, the third avthorty in cése of KEC
International Ltd. vs. Kamani Employees Union &
Anr., reported in 1998(79) Paje No5d7, 1t is clearly
held that even for the VRS, it is necessary to issue the
mandatory notlce w's 9-A of the [.D, Act,

66] But, the Ld. Advooate tor the First pary has
produced on record the decision of the Hon'ble
Hombay High Court in I'BSE(4) LEN af Page No.54@ in
case  of KEC Intemational Lid. vs. Kamani
Employees Union & Ors. [nfact, the sald appeal was
bhorn out of the earlier judgment of the Hon'ble
Bombuy High Court In case of KEC International Lid.
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s, Kamani Employees Unbon & Ors,, relied on behalf of
the second party workman. But, the Hon'bDle High
Court has disposed of the appeal in terms of the
conseml Lorms. Bul, while doing so, the Hon'bla High
Court has observed in para no.3 as under =-
3 It is mude cloar thot the contentions ratsed by
the partwes in thoir respective wril pelbilions. are
kept apen ta be yrged before the Industrial Court
anddor-in ony other proceedings. We alsp make it
clear that netther the Indestricl Court mor any
Single  Judpje of this Court (s bound by any
ohsgrvations made in the order poassed by the
Tearned Single Tudge whitch has bopn st aside by
consent
671 Thus; after gaing through the above
clarification of the Hon'ble Bombay High Court, the
observations In case of the KEC Internutional Lid.,
relied on hehalf of the second party workman, no more

hislds Lhe fisld.

68 Now, coming 1o the other guthoribties relied
an behall of the Hrst party on the aspect of sec.9-A of
the 1.0 Act, inoase of Richard Fritchley & Ors. vs.
Management of Gatesway Hotel, Banjara Hills,
Hyderabad & Ors., cited as Supra; 18 case rolatiog to
the voluntary separation scheme. In the said case alto,
amplovees firstly aceepited the benefits and latern
complaint of fraud and coervion, The Hon'ble Andhra
Pradesh High Court observad in pard ne 12 as untder --
12 In the case on hopo, though it is alleged by the
pirtitloners that frawd and foree Wwas psed, the
petitioners:. did not  complaint  either to  the
manpigement ar reporied . the matter to the polipe,
instead  having, resigred  under  the: scheme

rocefved the benefits colmiy and after a perod of
nearly  four monlks ramsed the dispube  The
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declelon of the Apex Cowt n Mds  Lokmat
Newypapers Pvb. Lid. 's (s5upra) Is oldo not
gpplicable to the [acts of this case as erf wits (i
case pertalulng to retlonallzationstandardization
gifecting the sarvice comndibtons aof the workimen
and unider those circumstances |f was held that
notice under Section 9-A of the Aot must precede
the fntroduction of such ratlopalization concermed,
and it condot follow the infreduction of such o
rationalizotion. in the presont oose, es ebservad
above Eepdaned of notice under Seation B4 of the
Act 15 not neoessary, as the scheme offered was
optlionagl and not compulsory and therefore by uny
stretoly of imogination it cannot be said that the
seheme atversely affected  the interest of the
-ﬂ'mpmyppl; bt .I'!J fael aforded o chande to those
employees who were willing to opt out qf service
by receiving lumpsum deount

E!I] Now, in the other authorty, in case of K.
Sekar, Sen of V. R. Ramchandran vs. Presiding
Offcer, Principal Labour Court, Chennai & Ors., In
the said case, it is alloged by the petitioner that
patitionsr was tarminated on 30.06.1093 in the guiss
of VRS, He was paid a sum of Hs,1.49.875/. It was his
case Lhat though such termination was styled as Uf it
was & voluntary retirement, actually the petitioner was
fnrt::_arl to retire. But, the Hon'ble Madras High Court
ebserved in pars no5.9 & 10 to hold that secS-A of the

LD, Act s nol applicable in case of Voluntarily
Retlremetil Sohenmes.

70} Iri the next sutherity clted in this behalf, in
case of Permanent Magnets Lid, vs. Vasanit Guru
Patekar & Ors.. the Hon'ble Bombay High Court
ohserved in para ne.T-as under :-

? 1t fs elegr that if any emploper mtends o effert

change in the industnial matters apecified in
bL wiltile IV of the Act he has to gl a notice of
change and hus to walt for 21 days before the
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pl'ﬂnw.lrd change (s effectsd, IT there is no objection
or apposition from Lhe workmen. the emplover ean
affect the proposed change and if they ohject, no
chuange can be effected. A notice for VRS betefits is

i effect o notice of change in respect of [tem 1T of

the Scheduls IV of the Aot The workmen have
agreed to accept the change by giving  thesr
applicetions ta the Pelittoner Company. There (s a
vielid  agresment  or  seltlement  befweal e
Fetitioner Company and the workmen. and therp
was no dispute or difference botwepn them [o
amaunt to be en industrial dispate, Further, there 15
ap bur for the employer to effect the proposed
change after expiry af 21 days as prescribed in the
Seation. If the workmen object to such o change aft
industrigl dispute  requirng odiudicotion  would
arise. If hoth the sides agree, an agreement or a
sottlement for the proposed change {5 the final
result of the npbice of change By the' VRS notice
the l'mnﬂn,pf'r propoges g changse arid when the
warkman voluntariy accep the proposaed change in

the formoaf the VRS there is o ilegadity of any

71]

natire which con 'be sokd o hive Bedn commiblod
by the employer The notice.for VRS itself can be
tregted as g putlee under Section 9:A of the Act gnd
ni ssparate: or further netice: of change Is
NrCVsSIT

Lastly, i case of Hindustan Lever Lid.,
cited as Supra, the Hon'ble Allahabad High Court

obsarved os under :-

Voluntary Separation Scheme (VS5) = Indusirial
Disputes Act, 1947 - S94 and UP  Industridl

Digputes Act, (W7 - 58N - Bilttioner company

declared V85 In 1974 - Scheme offersd benafiis Yar

i excess of those provided undoer 5N - Some
workmen resigned Under the sehema any received

all dues: under the scheme - About |5 yars

thereafter some of them ralsed Industrial dispute as

ey barmination of thair services - Refarence came (o

be made - Industrial Tribunal passed an award in

tavaur of workmen s the schame was jot Ingluded
i the stamding orders - Hence this writ petition -
While eNowing writ petition it is held as follows- (1)
Siniee it was a8 volufitary offer to give up the job by
deceEpting voluntiry metirement under the schiems,
which could hitve been 4 sapdrate contrdit belweaan
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emplayers and the workmen, there was no need to
include the schems id the stinding orders (2]
Princigle of estoppe! applies and workmen are
estopped from rafsing an obfection aftor they had
enjoyed the henefits of the scheme happily and thar
teo. after 3 years (3) Voluntary retirement s
exclufed from rettenchment and ) S%4 of
Central. Act was ned aftrocted a8 conditian of
sorvice wils hot going o be chanded.
72} Thus, after going through all the authorities
mlied on behall of both the sides, It can be safely
concluded that in the facts of the present dispute, it
wirs not required Lo issue the stalutory notice w/s 9-A of
the LD, Act before oating the Volustariy Betirement
Sohame by the first party. Hence, issue noJ s

answered into negative.

For Issue Nos,d & 6 --
731 Now the last two issues are ultimately going
to decide the oulcome of Lhis dispule. The issue no.1 is
in respect of relied of the second party  for
reingtatement with full back wages and with the
coantinuity in service. However, the answor to this issue
by and large deapends on the findings of the othor
besues, Bul, since the izsue no2 and issue nosd & 5
are answerad in negative, the claim of einstatement
with full buck wages cunnol be allowed. Hence, issue
ne.d is answered into negative,

74] Now, lost issue Le. lssue nob as to what
relief the workrnan is sntitled, but [ am afraid that in
view of the findings recorded agamst the othier issues,
the warkman wouldn' bo entithed bo'any reflet. Hence,
ssue no.6 15 answered as workman 5 not entitled to
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reliels claimed.

For Issue no.7 -
75l Now, the last general issue no.7 as to what
grder needs o be passed. | conclude that the second
party workman failed to establish his case and
resultantly, present reference is answared in negafive,
Hengs, in pomnt ml..?. I pass following Hnal order s

pil;isl."l'] i
=0 HDER:-

i) The reference 15 answered in negative.
i) The claim of second party stands refected.

i) Copy of the award be sent o appropriate
Governmenl under section 17(1) af The
Industrial Disputes Act. 1947, for publication in
such a mannar as the appropriate: Government

desms fit.
Sl
(Mr. A. A. Bhosale)
Place : Silvassa. Presiding Gfficer,
Trate - 0409720224, Labour Court,
Dadra & Nagar Havéll,
Sthvassa.
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