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]
DADRA & NAGAR HAVELL, AT SILVASSA,

ITreul i mrv Ly M & o BT i

LD.R. No. 104 / 2015
ADJUDICATION BETWEEN

M/s. Reliance Industries Lid.,
(Silvassa Mig. Division)

342, Kharadpada, Naroll,

[(UT. of Dadra & Nagar Haveldi and
Daman & Diu.)

Elrst Party
AND
Mir. Kidlkumar Gulabbhal Mistry,
41, Mahadey Nagar,
MNavsar Koad, Second
Bilimoras, Gandeavi. Party

Appearances ; _
pMr 1. M. Shali, Ld. Advocate for lirst party
Mr. 5. B, Parmar, Lid. Advocate for second party,

Relerence w/s 10(1) of
The Industrial Disputes Act, 1947,

AWARD

EiFetmd om TR O
1] That, the second party workmaon rised an
industrnl dispute and filed an application dated
28032014 before the Conciliation Dfficer against the
management of Mis, ﬁﬂﬂanEE Indusiries Limated
[Silvassa Mig. Division). However, no settlemant could
be armived hofors the Coneillation Officer Therafors;
the Conciliation Officer has submitted his failure report
wis 12(4) of The Industrial Disputes Act, 1347
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fthervnofter meferred o oas 1D Act) before the
appropriate Govermment  Then, the Labour
Commssioner, Dadra & Nagar Havell, Silvassa, by his
oviler dated 21.08.2015, was plaasedl to rafer present
dispute lor ad-judication u/s 10(1)c) of the LD. Act Lo
this Labour Court.

2] On recaipt of the reference, this Court had
Issued notlced to both the poarties. Both the parties
have appeared belore the Court. Segond party
workman filed Statement of Claim which s ot Exh, 08,

The sum and substanes ol the clalm ol
segond party workanan is as follows :-

3] That, the second party warkman was
working with the first party company since 20 09,1905
an the post of operator and was drawing the sqiéry (&
Bs.14,000/~. Tt is contended that the second party was
never served with any Kind of notice or memo durning
service temure and  his service record  reinding
unhlemished.

4] It is alleged by the second party workman
that the first party Le. M/s. Reliance Industries Limited
(Slvassa Mig, Division), (hereinafter referred as first
party), introduced a so called  Voluntarily Retirement
Scheme (VES) for the workers, which was not
disclosed by the first party, It is alleged that notioe was
also not published by the company on 18 notice hoard.
The secomd party workman and other workmen
working In the said ndustrial unit were lorced to
reskgn under the so called VRS by the first party, It is
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alleged that the officers of the management of the hrst
party namely Shrl 8. N, Sharma, Shrl Sandesh Kadam,
Shr Raju Patll, Shn B. Satish; Shry Gyanchand Gautam
and Shri Vinlt Dugal gave threat and adopled untair
labiour practice.

al It 8 contended (hat the second party
workman and other workmen have neither given any
resignation voluntarily nor they have acoepted VRS
and the dues thereof. It is alleged that the second party
workman and other workmen hove opposed the so
celled VHS as company has ool given any kind of
information about the so called scheme and it was not
constituted wiLh.th: consultation of workmen. It s
alleged that after obtaining so called restgnation and
signature in the hlank paper and vouchers under
pressure and threal, the second party workman and
other workmen huave bedn terminated from the services
by the first party company w.e.f 14.08.2013,

$ It is alleged that the second party workmean
has pnever given any voluntary resignation and also had
not recewved any acceptance letter of so called
resignofion letter. The company hos not paid the so
called dopal dues under the so called scheme on Lhe
same  day. As the resignation s obtained under
pressure and threat, the same Is sham, bogus,
unlawful, It Is alleged that the frst party has deposited
the so called amount of legal dues in'His bank adcount
without any notice to second party workman. It is
olleged that the servioes of the presont second party
workman and other workmen have been terminated
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unider the guise of so called VRS wnd so oalled
restgnation, [t s coptended (hat more than 300
workmen have been fermipated umder the guse of so
ralled VRS,

71 It t5 contended that the work carried out by
the sscond party and other workmen is still conlinued
i the first party and at presenl; the sama s mr'rirr:d out
by the newly recrulted 2000 emplovees; The second
party workman is without job and suflering starvation,
The terminalion ‘of the sscond party wopg |n
gontradiction of the provisions of L1, Act,

8] 1t 18 contended that o the frst party
company, more than 100 employees are waorking.
Therefors: the provisions of Chapter V - B of the 1.D.
Act is applicable. Therefore, for avoiding the Hability
responsibility under the Chapter V - B of the LD, Act
the first party under the guise of so called VRS,
tdarminated the: services of moara than 300 emplovess,
‘which they couldn’t have heen done under the pretext
of Justifiable retranchment under Chapter V - B of the
.0, Act

9] It 15 further alleged that the so called
payment deposited in the bank account of all the
workmen clearly shows (that there s & pure
discrimination n the so called payment under the VRS,
The workmen wers never made aware about the lerms
of the so called VRS. The employee who have rendered
the 10 vedrd of service aod the emplovee whd have
rendered more than 20 years of service were paid the
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same amouni ynder the so called VRS, Batore flosting
such scheme, the company has not published the
sentority lst, The firs) party has not taken &,dué care
to inform the Governmant suthorify about the
introduction of the so called VRS,

10] It s further contended that the acéeptance
of retrenchment compensation or so called benofits of
the VRS should not be held to oredte a bar against
them, As per the provisians of the 1:D. Act, emplovers
right to ratrench his employees can be  validly
exervised oniy when il 15 shown that the employvee has
become surplus on the ground of rationalization or on
ground of economie reasonable and bonafide adopted
by the manasgement or becasse of other nrdustrial
trade reasons. But all these factors are missing in the
present provesdings. Thersfors, the termination is
gross violation of the mandatory provisions ol the Act

1] nter-alig, 1n the background of above
contentions and allegations, the segond party workmen
15 =seeking declaration that the terminagon ol the
services of the second party workman we £ 14082013
is illegal, improper and he is also seeking direction
against the frst party o relostate him oo his origioal
post  with  continuity of  service  alongwith  all
consagquential benefits and with full back wages.

12} The first party ¢ompany has filed its Written
Statement whicdh ks at E‘I:h.{}EI, ThE subslance pi' [ des
sami ks 8% undar ;-

That, tha first narty dénied and disoated mll
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adverse statements, allegations i the claim of the
speand party. It is contended that the dispute raised In
the preseal reference 1s mndvidual dispute w's 2(A) of
the [.D, Acl. The remedy u/s 10 of the 1L.D, Act |5 npt
avallable and therelore, the present reflorence is itself
prvakid.

13] Il is further contended that the second party
workman has voeluntarily opted for VRS and the frst
party has accepted’ his applicabion | resignation,
Accordingly, the second party ls ralieved from his
sorviges: Thereforp, the saifl emoval or withdrawal
cannot be sald o be discharge, dismissal,
retrenchment or lerminabion i anyway and Lherafora,
the dispule malsod by the seoond party cannol b
termed as industrial dispute as contemplated undsr the
1.0, Act

141 It is further contended that the company
had Introduced VRS and it was lalnched on 07.05.2013
and which was initially in operation upto 14,05,2013,
However, the same by notice dated 14.05.2013% was
extended aopto 31.00.2013 and was agam extended by
notice ‘dated 01.09.2013 apto 31.12.2013 with »
madification and clarification that the optees who will
be relieved from 30.11.2013 onwards will be paid
special incentive of Rs.3.00,000/, (instead of spacial
incentive offered In that eventuality in the original
schema datad D7.05.2013). The said scheme was again
extended by displaying notice dated 31.12.2013 upto
01.05.2014 and theh once again oxtondod vide nolice
dated 01.05.2014 upto 31.12.2014,
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15] It is comended that the sald VRS was
displayed oo the notice board of the factory of the first
party at various places alongwlth its annexures so as Lo
enabls the workers to know and understand the eatirve
schitmae, The scheme and the annexures were also
displaved by the tompany In vernacular language on
the notice boards of the factory of the Arst party
company. So also, varioud notices and modificationg as
stated above were also displayed on the notice boards

ol the factory of the company b various places

alongwith its translation in vernscular language,

6 1t cootended that the second porty
warkman submitted an  applicaton for veluntary
separation undsr the said soheme o he prescrbed
form and a sald form was witnessed by two persons
who have also signed the sald application. 1t Is
cuntended that the application made by the second
party workman lor acceptance of VRS was compialely
put of his free will, Not only this but also, the frst
party has communicatad to the second party workmian
that his apphcation for wvoluntary separation s
accepted in writing, The lirst party also credited on
amount of Es. 1,00,000/ as advance towards the VRS
henefits to the hank sccount of the seoond party for
voluntary  separation. T 5 contendad that on
acceptance of the application of the second party for
voluntary separation, he was relleved foom the sorvices
of the company and the monetary benefits offered
under the VRS after deducting the amount paid as
advance, the balance amount was transfarmred’ Lo hank



EXTRAORDINARY Xo.65 THE GAZETTE OF NI & DD

Pagi ¥

aceount of second party, 1t s submitted that the st
party has pald the (ull and final amount under the VRS
to the second party

17] It 18 contendad that the second party also
submitted an application for payment of gratulty and
company has pald him the gratuity by chegue. The
sitcond party also filled in and submitted Form No.19 o
withdraw His provident fund, wherein he had
specithcally mentionsd that he has resigned. The
gmount of PF. was also patd o the seqond party by
chegue: The second party also filled in and -submitted
the farm of pension under the EPS, 19495,

18] It 15 further contended that alongwith the
Written Statement, firs! party bas submitted Annexurs
- ‘A which contains the details of the relevant dutes ol
the entire sequence of events in respect of the second

pany.

19] It s contended that the first party intants to
clarify that as per the long practice, the wages and
other monetary benefits, except gratully and EF., are
being directly vredited in the respective bank aocounts
af all the employees of the first party, Similarly, 1o the
present case also, the amount of gratuity and PE s
paid o the second party by isswing chegues in his
name and the rest of the pyyments upder VRS or even
advance towards VRS benefts, were directly credited
in the bank aceount of (he second party,

20] Il is further contendesd that it requires to be
anpreciated that riaht from the date, the second nartv
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applied under the VIS, till he moade a complaint raising
the dispute belore the Conciliation Officer, at no polnt
of time, the sscond party has made any gheviance. in
respect. of the VRS or of his rellove from the services,
The second poarty never raised grievance or complaint
with the first party that his signatures were obtained
on blank papers or wvouchers or that the monetary
henefit has been credited in his hank necount hehind
his hack or without his knowledge. The second party
never contended before the company that he has not
gone through the VRS [ntroduced by the company or
thal no such scheme was displayved by the company,
The second party hus oeither mturned the amounts
credited to his acoount nor he has volunteered ho
retiom  [he said amount. Thus, the allegalions in
respect of obtaining the signatures on blank paper and
under coervien or threat are totally baseless, [nter-afia,
on these grounds, the first party contends that the
reference deserves 1o be rejeqted,

21) Considenng the pleadings of the nval sides,
following issue nos.l w 3 & & were refecred for
adjudication. But, by way of order below Exh 1 dated
20.08.2024, following issue nos.4 & 5 wers additionally
[ramed by the Court, Tn the presenl case, joint pursis is
filed by both the sides at Exh 26, stating therein that
both the parties dd fot wish b lead dny larther
evidence In respect of the additionally ramed lssues,
Furthar, it i mentiongd that the arguments advanced
in IDR No lOB of 2015 be also considered in the
prosent relerence, | am reproducing the issues
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alopgwith my findings theregn for the reasons to be

disrussed herainafter -

S
No,

1)

2)

1)

4)

3)

7)

221

maore than necessary to mention here that infact, thers

ISSUES

Whether the disputes roisod by
second  party  workman gan be
treated as  “industrial  disputes”
undsr section 2(k) ol the Industrial
Disputes Act, 19477

Whether aceopting reslgnalion
letter of second party workman by
the company and subsedquently
accepting VRS henclits by socond
party workman veluntarily can
amount to termination of services ?

If the answer L Esue nos: 1 & 2 is
i pfirmative, whether the demand
of second party  workman (o
reinstutemant with full back wages
with oonfinuity in service is lsgal
and valid 7

Whether  the  sscond party
warkman proves that his signature
wits obtained on the disputed VRS
scheme and other vouchers under
pressure and threat by the first
party company ?

Whother it was reqguired o issuo
statutory notice ufs 3-A of the
Industrial Disputes Act, 1947
before floating the disputed VRS
sehems by the  frst party
company ?

If not. what relief the workman is
antitiad ?

What order ?

Betore going Into further discussion, it is

Findings

o0 the
pifirmative

lnthe
negative

ol thn

negative

.o the
negalive

Lodn the
nedqiafye
Mot entitled
for thae roliofs
elhimed
Hafrmenon s

answerad
nggnhvw
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are 10 all 202 references ansing out of the same
alleged Voluptarlly Retirement Scheme (VRS) of the
first, party company and its workmen The term of sald
VRS scheme ranges from January 2012 (o December
2014, The hrst and the second patty in IDR No. 108 of
2015 had led the svidence in detaileod. Wherein second
party Tarunchandra Parmar (S W) filed his affidavit of
chiefexamination. He 15 cross examined in detalled by
the first party in TDH N, 108 of 20015, The first party
alsg Bled affidavit of itv authorized person namely Mo
Vinit Vishnu Dugal (EW 1 in IDR No.108 of 2015, He |5
also cross-examined in detailed by the Ld. Advocate of
the stcand party in IDH No. 108 of 2015.

23] But. in other 201 references, the individual
saoond party [ #ach elerence has filed affidavit of his
examination-in-chisf in ey of nrael evidence. Like o the
present case, second party  Kitithumoar Gulabbhal
Mistry (S.W.1) bas filed his affidavit of chief
examination at Exh.11. Even, the frst party has
ponducted the cross-examination of (he second party 1o
cach of the roferonces. But, the cross-examination of
the secend party in the presenft reference s to the
limited extent. Bul, the second party has not led
gvidence in other references, excepl DR No. 108 of
2015, In the present reference, second party his et
pursis ot Exh.21, stating therein that dispute raised by
him and the dispute raised by another workman
nomely Mr Tarunchondra Poarmaor agoinst the first
party company i 1DR No108 of 2015 s the same and
very-much similar. It |s further mentioned in the pursis
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thal the l_i,?g_ﬂl contentions of both the parties are same
and most ol the factual aspects dre also same, however,
the only difference betwsen the two relerence s with
regard {o date of resignation, date of relieving, (he
amount of gratuity etc. It s further menlioned in the
pursis that said socomd party Tarunchandra Parmar in
DR Na 108 of 2015 has Aled his affidavit at Exh 10 and
the first party company has oross examuned him. [t 15
lurther mentoned in the pursts thal the second party
in this reference has also filed his own affidavit, which
Is practically an the same line with the anly difference
s0 lar as dale of joining, date of resignation,
acceptance of rosignation efe. Lastly, it s submitted In
the pursis that the cross-examination done on behaif of
the first party of the workman M Tarunchandra
Parmaor in IDR No. 108 of 2015, be considered as his
cross-edamination, so far as common facts are
cancerned. Thereafter, one another |alnt pursis is filed
at Exh.23, wherein it is mEnt.lﬂhH-d- that the evidenge
led of Mr. Vinit Dugal in reference IDR No, 108 of 2015
vide Fxh. 31 be also considersd as evidence on behalft
of the firsl pariy. Thersafter, first party closed lis
evidence by pursis al Exh.24.

24] Thus, for the sdake of ad-judicating the
present reference, evidence of first party and second
party in referance [DR No 108 of 2015 4lso requires Lo
ho takpn into consideration alongwith the ovidonen of
the present woarkmin., But, as the references were
referred. for adgudication of sach of the workman
separateély, the each and every relference needs lo he
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decided separutely, even H:tu_ugh thoare are sgme
Ilentleal facts, Now, | tum to reasons,

iss 51,2 &4

-25] Issue nod is as Lo whether the dispute
rawsed by the second party workman can be treated as
industril dispule o nol within lhe meaning of sec 2{k)
of LD. Acvk and issoe no.2 & whether wccepting
resignation letter of second party workmain by the first
party company and subsequently accepting VRS
honefits by second party workman voluntaniy cen
amount W lermination of service and Ssue no4d L,
whether the signature of the workman was obtamed on
the disputed VRS scheme and other vouchers under
pressure and threat by the first porty. As all threo
lssiies are Interlink and dependent on each other, for
the sake- of brevity, those ¢an be discussed and
answared togelher

2% Infact, the horden o prove that the
signature was aobtiained under the pressure and threast
s on the workman's shouldor The said ssue nos.2 & 4
are Infuut based on the factual aspect. No doubt, the
second party. workman has alleged in s clom of
statement that certain officials of the frst party
threatened hitm to sign oo the blank papers and
vouchers. But. In order to ascoriain whether the
signatures were obldined under pressure and threat,
the evidence of both the sides on this aspect needs o
be appreviated.

271 Al thid juncture, 1t |5 more than necossary to
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go  through the gross-examinotion of Targnohandra
Parmar (SW.1 in IDR No.108 of 2015),

281 The sald workman admitted in his cross-
expmination m para nocd, that he wdentifies his
signature on application dated 07.05.2013. 1t Is his
application for voaluntary retiremienl. He had submitled
this application to HR di:!}lm-l;munt aftor signing it
{Exh.1] in IDR No.108 of 2015). He further adinitted
that the said dooument bears signsture of two atteshing
witnesses, The sald workman Tarunchandra Parmaor
(5W.1 in IDRE Ne.l08 of 2015) further admitted that
the document at Exh 12 {in IDR No. 108 of 2015) is a
documan! abeul acceptance of his application of VRS
and it alse bears his signature alongwith date, He
further admittad that as per said lettsr, he was o ba
ralived on 31,05.2(13. The said witness Tarunchandra
K. Purmar (SWI1 In IDR No.103 of 2015) further
admits that dorument at Exh.13 (in IDR No.108 of
2015} 15 his service certificate and relioving order. He
further admitted that be bhad signed upon || and also
mentioned the date under his slgnature as 31.05.2013
as ite receipt date, He further admitted than decument
filed at Exh.15 (in IDR No.108 of 2015) i= his salary
certiicate for the month of May 2013, It is dated
14.07.2013, He further admitted thal the said salary
certificate also bears his signature alongwith date. He
further admilted that he has received an amount of
Rs_ 1,00 000/ gs advance, He further admitbed that all
thoze workers who had opted for VRS were given an
‘advance amount for Hs, 1,00,000/-. He further admitied
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thit, he wos relisved on 31,05.2013, The saxl witness
Tarunchandra K Parmar (SW.1 In 1DR No.108 of 2015)
further admifted that document at Exh.16 (in IDR
No, 108 of 2015) i the application by his (o the trustes
for payment of gratuity. The document at Exh. 17 (in
IDR No.108 of 2001%) {5 a counterfoil bearing his
signature of receipt of cheque of Rs.A42,134/- towards
the gratuty amount The said chegue was issued by
Silvassa Industries Emplovess Gratulty Fumd, He
further admitted that he bad regeived this cheque on
04.07.2013. The said witness Taninchandra K. Parmar
(S W1 In IDR Nel0B of 2013 further admits that
document at Exh.I8 (in IDR No 108 of 2015) is the
Form MNo. 19 for withdrawal of the provident fund from
the trustees. || also bears his signature. The sakd
witness lurther admits that documant at Exh. 19 {in IDR
no l08 of 2015} is the statement showing the
sattlament sheel of provident fund. Il eonsist of chagque
of Rs.69,036/-. The sakd witness Tarunchandrs K
Parmor (SW.1 in [DR No.108 of 2015) further admits
that document 81 Exh.19 (in DR No. 108 of 2015) bears
his signature and he had received i about D4 years
ago. He further admits that document at Exh 20 (in
HIR Ne 108 of 2015) is the Form no.10-C for pension
uniter the FPS. Itdlsa bears his signature,

29] The said witness Tarunchandra K. Pafmar
(SW1 in TDR No 108 of 2015 further admits in his
cross-examination that Ull date, he never ohlected of
any of the above documents. Further, that he has
received an amount of Rz 9,00,000/- towards VRS, He
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never attempted tooreturn the monetary benefits of
Hs.9,00.000/- and other amounts which he hiaad
received undsr VRS,

30] In respect of threat and coercion by the first
party company, the sald witness Tarunchandra K
Parmar (SW.1 In TDR No.108 of 2015) further admits in
his cross-examination that he cannot stale the time or
date as to when he was cullsd upon and intimidated.
He deposes that he was called by HR depariment and
he was intimldated by Mr B N, Sharma of HR
department. He &dm:.l:ted that he never :mmpiuiued to
the higher authoritios ar to the police even though he
was working wikth the company between the perod
from 09052013 tw 31.05.2013. The said witness
Tarunchandrid B Parmar (SW.1 in IDR No.108 of 2015)
further atdmits that about 350 - 400 people opted for
VRS aldngwith him. He wis: alone at the time of
signing the VRS, But he further admitted that it is true
that two coworkers werde there at the time of signing
his VHS, He lurther admitted thal o between (he
poriod from 09.05.2013 to 04.07.2013. he did not
complamt about intimidarion to bim. Ho admitted that
for the hrs) time, at the time of filing the complaint
before the Labour Commissioner on 31.03.2014. he
alleged ahivul the intmidation. He volunteersd that the
documents signed bv him didn't bear the dates. But, he
further admitted that it is true that he had pul the dale
under his signatbre, whonever he hod signed, Lastly,
hie admitted that thers are oo legal dues outstanding

‘against the company,
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311 Now turming to the eovidence of the brst
party on this aspeat Le. of threat and coercion, s
‘witness M, Vinit Vishno Dagal (EW 1 mm IDR No: 108 of
2015), he has produced in his chief-examination the
facts as mentioned in the written statement. Howaver,
I cross-examination, he admitted that document no, |
filed alongwith list Exh 9 {in'1DR No.108 of 2015} is the
VRS scheme, The sald schomeo was run by the company
In the year 2012 Yo 2014, The VRS scheme n the
present metter 15 dated 07 052013 and it 15 marked as
Exh.35 (in IDK No.108 of 2015). He further admitted
that company has  omot  obtuimed any  previous
permission from the then Labour Commissioner or the
Income Tax OMice. He further admitted thal they have
not filed any document to show thal VRS of the yoar
2012 was extended to the yvear 2013 and then, to the
year 2014, He also admitted that workmen who worked
lor 5 to 12 vears, théy gave him Rs.8,00,000/.. He also
admitted that the work which was done by the secend
party  workman, s still being done by the other
workers.: Further he admitted thal in the year 2016,
according to his knowledge, around 800 Lo 900
workers ware working and he can inform the company
ro submit thetr seniority lst

32] Now, turning back to the ural evidence of
sacand party workman 'in the present referance namely
Kiritkumar Gulabbhal Mistry {SW.1) at Exh.il, his
chief-eximination is very similar to the facts as pleaded
i statemeant of the claim. The first party alongwith its
Written Stotement has submitted Annexure - ‘A and list
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of dovuments vide Exhi10, It 15 pertinent to note that
the documents filed by the first party company vide
Exh. 10 are admitted by the second party workmen and
hence, those were exhibited and read in evidence. In
the present reference, document at Exh12 is the
application | resignation applied under VRS, It bears
the-signature.of the present second party workiman and
twi wilnesses, The document at Exh. 13 is the office
vopy ol the atceptance lettap of VRS ol the second
party, it also bears signaturs of the second party
alongwith the date as 13.05.2013, The document al
Exh.15 is the office copy of the relieve order of the
second party workman. It also bears the signature of
the second party alongwith date as 14.08.2013. The
document &b Exh 15 s the income lax projection for
the assessment wvoar 201314 in respect of the
workman issued by the first party, The documenf at
Exh.16 l= the photocopy ol the Hoal payslip ol thae
suoond parly for the month of Augus, 2013, The
dorument at Exh.17 is the photocopy of the application
by the second party workman glaiming the amount of
gratuity The document al Exh.18 is the affice copy of
pavment advise and chegue in respect of gratuity
payment to workman by the gratulty trust alongwith
the wignature of the sécond party and date: as
14.16.2013. The document af, Exh.19 is the application
of the second party workman n Form Nol9 Lo
withdraw the provident fund.

331 Thus, the above avidence is adduced by both
the sides on the factual aspect of flonting of the allegod
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VRS and ils acceplance by the second party weorkmarn.
With this evidence in hand., Ld. Advocate Shri 5. B.
Parmar for the second party workman has subomited
his Writlen Arguments vide Exh.37 (in 1DR No. 108 ol
2015). Similarlv. the Ld. Advocate Shri D. M. Bhah for
the first party company has proguced his Written
Submissions vide Exh.A8 (in IDR No, 108 of 2015}, Now,
[ turn to submissions.

SUBMISSIONS ON BEHALF OF SECOND PARTY

34] It is submitted by the Ld. Advocats of
sacond party thal the fosting of the VRS by the first
party company 15 just this paper arrangemeant. Prior Lo
floating of s4id scheme, the second party workmen
were nof taken into gonsideration, The said scheme
witk nowver displaved on notice board, Even the witness
af the first poarly in crossexamination has admitted
thiit he has not produced any document to show fhat
the said scheame extondsd upto 2014, In the absence of
such document, the fArst party hus recruiled new
emplovess. Furthermore, the signatures of the second
party workmen were obtained under threat and
gvotroion. Infact, under the gulse of the VRS, the
second party workmen have been retrenched by the
first party company. It is further submitted that
admittedly more than 100 employees are working with
the firsl porty company. Thersfors, the provisions of
Chapter VB of LD, Act in case of special provisions
relating to lay of. retrenchment are applicable to the
firsl. party. Under soid chaptar if the first party wanis
to retrench the emplovees from the service, then
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permmussion of  the approprinte Goyernment s
mandatory. Consldeving the sound hnancial conditlon
of the: company, the first parly was never m position te
Justify rafrenchment of the workmen. Therefore, tp
avold Lthe lability / responsibility under the Chaptier V-
B of the LD, Act, the company under the quiss of VRS,
terminated the: services of more than 300 employees.
Therefors; issue no.l reguires to be agnswered In
affirmative.

35] As agalnst this, [t ¥ sobmitted by Ld,
Advocate of the first party o his written submissions at
Exh.d8 (In IDR No.lDB ol 2013) thal second party
Tarunchiandry K. Parmar (5W.1) {in [DR No 108 of
2015) has clearly admitfed In hls cross-examination
that spplication for VRS bears his signature alongwith
date. Stmilarly, the other documents Le. the acesptance
letter, relleve order, Income tax projection letler
application for paymont of gmaiuity, application for
withdrawal of PF, amount bears hig signature. It s
submitted that the second party workman in present
reference submitted his VRS reslgnation on 12.05.2013
and it wus accepted on 13.05:2013. He was allowed to
work till 14082013, But, even |l 14.08.2013, the
present workman has never raised any objection that
his signaturo was obtained under threat or cowrcion. it
I8 submitted that the said oblection was raised for tha
first time when the second party worlkman filed his
applicatlon  before  the Labour Commissioner on
28.03.20%14. Thus, mtact, for simost 07 months, the
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present second party has oot rawsed any objection
about threal or coercion, Therefore, | is submitted that
all those are baselexs gllegutions.

3% The Ld. Advocate for the first party further
submitted that the second party workman has retained
Lthe hanellts receaived to him and at the same Lme, he
challonging the VRS, But, he is estopped by his
cofduct and he cannot rmise the disputé unless he
deposits the pmounts received under the VRS either
with the Court or with the first party, To huttress this
particelar sohmission, the Ld Advocate has mlied oo
tallowing decisions :-
3 2Q00(1) SCCL&S) FPage-Tée (Supreme
Court) in case of Ramchandro Shukla &
Ors. Ve Vikrom Cement & Ors
2. 2011(9) IT{SC) Paye-588 [(Supreme Court)
in pase of Mansingh vs. Maruti Suzuki
India Limited & Ors
3. 2e0Er2) CLR Page-959 (Gufgrat High
Court) i case of Harish Romanlal Patel &
Ors. Vs State of Gufarat & Ors
371 The Td, Advocate for the frst party in
respect of bsue nn,] Le. whether the present dispute
can be treéated as industriadl dispute, submitied that the
present second party will not [sll under the definibHon
ol the workmian a8 contemplated u/s 2(5) of tha 1.D.
Act, Nol only this, but also, the dispate also will not fall
within the definition of industrinl dispute ws 2(k) of the
I.D, Act. There 153 no employer and employes relation
between the first party and (he second party, Hence,
raferance isell is bad in law. It 15 submitted that the
wirksr who has opted for VRS, s not the workman and
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therefore, his gliim before the lnboor goart will not le.
To bultress this submission, Ld. Advocate for the first
party retied on following authorities ;-
1. 2001(89) FLR Page No 522 (Kerala HC) in
cuse of Purandaran vs. Hindustan Lever
Ltd.
2, 2002(1) LLf Page No 527 (Bombay HC) in
cuse gf Premier Automobiles Lid, vs. PAL
VRS Emplovees Welfare Association &
Anr.

381 The Ld. Advocate for first party submitled
that the burden to prove the alldgatons i fespect of
force and threat in obtaining the signatures, 5 on the
second party. To bultress this submission, he relied on
following authoritlos -

1. 1998(TH LLN Page NoA93 (Allahabad HE)

in case of Deitn Engineering Company
f(Put.) Led |, Meerut vs. Industrial Tribunal

22016 (LLR) Page NoSI1 {(Punjob &
Haryana: HC) in case of Ram  Kishan
Sharma vs Presiding Offfcer & Anr

CONSIDERATIONS

39] I have provided thoughtful considerations to
the arguments raised from both the sides. So also, |
have carefully gone through the judgments relied on by
both the sides,

401 Yo far as iE=umr nod = conoermed Lo
whether the sgnatore of the second party workman
was obtained on the VRS and other vouchers under
threat, ﬁl'mﬁﬁure gic., 15 completely issue of fact In the
cited authority on behalf of the first party. ln case af
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Deilta Engineering Company, citod as Supra, the
Hon'ble Allshabad High Court observed in para 1.9 as
aniEar -

& It moy he made clogr hero that the view tokon by the
Lobour Coult that in' the dbwencd of the evidence gdduoisd
by the gmployens the-averments made by the emplopres in
thair writhen statements stood proved witd ermnecus, Tho
primey barden  of establishing the - fact thot  thumb
A pressansssianatures of the omplopees ware shigined By
fhe paifitignner an Blank papas gnd sch ppers W
subgegurndly  med, o= resighotion lefter fo the
digedvgniage of the emplayess and. further that the
consent for resignation was foker on folse promiése and
inducemont which was not (neended o be Flflled will
dlways romain upon the emplopees ot whase instonoe the
referonce was made, IE 0 only after the evidence in
support of sweh pleds s addwend thur the petiboner i
cilled ypon te prove that the employres head voluntor]y
terderresd Phedr resignatisne and the game were avcepledd by
the petifioners.on 7 Octobor, T9EF '

41] In the second authorlty of Ram Kishan
Sharma (cited as Supre), it 15 held that the burden to
prove i plea is upon the party, who pleaded before the
Court. Thoas, in view of the ratio of both Lhe tited cases,
it is more. than olear that the birden to prove the fact
thal signatures of secand party workman was obta:ned

on the disputed YRS under threat and prassure, is an
the second party,

42] Thus, now it ls necessary WO appreciale as o
what evidence has been surfaced on record. ﬂfter
going through the cross-examination ol Tarunchandra
K Parmar (SW1) (i lDR Na. 108 of 2015) and alsom
the presenl case, it is clear that Tarunchandra K
Parmar (5.W.1) (in IDR No.108 of 2015) has clearly
admittad that all the documents such & applicalion for
VRS (Exh.12), service certificaté and rellevirg order



EXTRAORDINARY Ni. &5, THE GAZETTE OF IINH & DD

Tuge 35

(Exh,13), mecome tax projection for the year 2013.-14
(Exh.14) bears his signature. He also admits that he
had received the ﬂheqﬁe towards gratuity amount on
04.07.2013, He cloarly admits that at the fime of
signing his VRS application, two olther employess wars
also presgnt. He cearly admits that thers s oo logal
due putstanding against the company.

431 Now, so far as the crmss-examination of the
present sacond party workosn, he also admitted that
hi has worked in the first party company for about 18
vears, He further asdmitted that he has  made
application under the VRS, Ho further admitted that he
has recelved fotal amount under VRS and all other
legal dods. Apdrt from thal, the second party worlanan
his also admitted all the documents filed at Exh. 12 to
Exly 200, [t |5 dlso Important to mention here that the
spoond  party has signod on the said office copy
documenls alongwith mentioning the date,

44] Thus, i the ahove oross-examination s
parusad, it 18 more than clear that the Tarmunchandra K.
Parmar (SW.1) (in IDR No.108 of 2015) and present
‘workman was clearly having the kmowledge as (o whot
he was slgning on. He has also received all the benefils
umtder the scheme. He has not raised -any objection
against the said schems tntll he filed dispute before
the concllintion officer. But that too, it is filed wfter a
long delay.

451 It i pertinent to note that present second
party workman has nol deposited the benefits received



EXTRAORDINARY Ni. &5, THE GAZETTE OF IINH & DD

unider the scheme even prior to or alter hling of the
present dispute. On this aspect. the frst party has

relied on decimion of the Hon'ble Supreme Court in

Ramesh Chandra Sankhla & Ors. vs. Vikram
Cement, cited as Supra. Infact, in the said case, the
workmen firgtly agcepted the benefits under the VRS,
Then, the same was again challenged on the ground
that they had not opted for voluntartly retirement and
they were pressurized, threatened to opt for the
scheme, In the said judgment, the Hon'hle Division
Bench af the High Court directed the workmen in para
1o 20 as under -

20 The Division Bench, howiever, held tha! since
the respefident-workmen had recaived the bonefits
undler the scheme, pocketed the omowupt and
apprivehed’ the Labotr Court clgiming that they
had not voluntartly aceepted the scheme and the
benefit theevunder, 1t would be equitabli to dirfect
-aach of the employees who had filed o petition
under Seetinn 31030 of the Act to return the henefil
2o received to  the employer  safpsel to  the
undertaking by the Company that inothe event the
Lobour Courd allows the claim and granty beneffs
e the workmen, the spme would be restored to
thiem by the Company with infervsl @& 8% per
anmim, '

1% The Fon'ble Supreme Court upheld the sad
direciions of the Divislon Bench and observed In pira
no. 100 @s under :-

160 Even otherwise, acearding to the workmon,
they ware aompelled to accept the amount and’
they moageivin) sich' amount under coerclon and
duress, In our considered opinion, they cannod
relain the henefit I they want to prosecute Clolim
Petitions. instituled. by them with the Labour
Court. Hence, the arler passed by the Dinston
Bench of the High Court as W refund of amount
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cannot hé termed unjust, Inedqiitable or fmproper:
Henes, even if it is held thet g technical
conbention raised by tHhe workmen has some force,
this Caurt which again exergizos discretionary dnd
#quftﬂb]’ﬂ Jurisdiction under Article 13§ of the
Constitution, will not fnterfers with o direction
which is in consonanee with the doctring of oguity.
{L has been pightly smid that o person Ywho seens,
egquity must do equity”. Here the workmen claim
hoenefits as workmen of the Company, hut Hhey oo
not wnt to port with the benefic they have
réceived. fowdards retirement ond severgnce of
relatfonship of maester and servant I simply
cgnnot be permittisd. In olr Judgment, therefore,
the final direciion isswed by the Divisipn Bench
needls no interference,  purticufarly o when  Hie
Company has wlso gapproached this Court under
Article 138 of the Constitution

471 In the second ‘authority in  case of

Mansingh vs Maruti Suzuki India Limited, tho
reference wis mads to the case of Ramesh
Chandra’s case and it was directed that the second
party should depost the pringipal amount received by
him onder the VRS, before challengmg the same.

48] In the third authority, In case of Harish
Ramanbhal Patel, the Hon'ble Gularal High Courtl,
affer refermng to the decision of Mansingh wvs,
Maruti Suzuki India Limited, ohserved as under -

Constitution of Indio, 1950 - Art, 22e -
Refund of amounts received under VRS - A
challenge is given by the appellants.workmen fo
the arder dated 7.1 2018 passed by lrdmed single
Judge, directing the workmen to refurid the entire
amounts meeeived by them,  pmder Voluntory
Ratlrement  Scheme. [from  respopdent  Nood-
Company. In . substance the cmctal  question is
“Whether the conditlon to refund the monetary
henefits received by the petitioners-appeliants
before  adjudication of  the dispute by the
campatent forunl, i=sustainabio or not? - Kelyingg
on the mweent judgment of Supreme (Court
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reparted in Mansingh v Marut] Suzuki Todic Ltd

& Anr 2011 (14) 8CC ew2, the Court answered

the guestion (0 affiromative (e, the condition is

sustdginalile. Thuy the Court declined o intepfore

with the impugned ofder Weit appeal 15 devioid of

e
49] Thus, after this much of discussion, I s
clear thar thers is absalutely no evidence to prove the
allsgation thal the signature or the consanl os such of
the second party was obtained under the threat or
poercion. So also, the second party = estopped because
af his conduct o challenge the VRS &t the same time
retalning the benpfits recelved. So far as the allegation
that irrespective of the length of service. all worlimen
arg given, equal  amount under the scheme is
concerniad, according to me, L was [or the ndividual
employee W accept the said compensation or not, Onige
the workman has voluntarily acoupted the sald
compensation, then he pannot blame that he has
raceived less amount bs compared to his length of
sorvige:  Therefore, the issue nod | ﬁnd&r

consideration is answered inlo negative.

50] Now, contng to issue nos.] & 2, those are
relating to mainly the legal point. But, the ssue no.2 s
mixed issue of low and fact. Becauseo, in issuo no.2, it
kas to be declded as to whethar the accepting of the
VIS bansfil by sécond party workmian can amount to
termination of serviges. For this issue, it Is submitted
by Ld. Advocats of the second party that undef the
guise of so called VRS, the first party has illegally
terminated the services of the second parly. Also il is
argued that it is a kind of retrenchment of second party
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workman under the quse of VIS,

5311 At this juncture, it is nacessary o go
through definition of retrenchment as provided under
sub-section (oo) of sec.2 of LD. Act It reads as under :-

(fao) “retrenchment” maans the termination by the
vmployor of the service of o workman for any reazon
Whitstevor, otherwdie thon as o plumsshment inflictod by
way,af disciplinery actinn but does nng mrl'n;ff;- -

fal voluntary refirement of the workman, or

thy retirement of the workman on rogeting Hie age of
superannuation [f the contrget of epployment between
tha employer and the warkman concmmed  confding o
wtipelation in that bisholf ar

fibb) terninalion of the service of e workman as a
result of the nomenewal of the omntraeor of empioyment
bolwaren the gmiployer gand the workman conodried o ild
iagiry or af such controct belng termiated  under a
shipeladibn irt thae hetalf contained thersin, o]

() termiraticn of the service of o wWasitinan on thee groimg
o conitimuied fl:hatelth, )

52 Now, it is necessary to go throuwgh ‘the
definition of workman as provided under sub-section
(s} of sec.2 of L1 Acl, It reads as under --

fts)  “workmen™  means Oy peeson (imdhoding  on
e entios ) empiaved i dng idastey o dooany mianual,
unsiiilied, -skilled, tochmiedl,  operationg!,  clorical  or
sypwrwisary wark for hive or rewgrd, whetlor the forms
of employment bo express. o implied. and. fer thy
purposes of any proceeding under this Aet in relation to

an industriat digpute, incfudes any such porson who has
bien dismizsed, discharged or rebrenchid in donnection

with. or o a oseguence ol thal dispune, or whoso
dismizsal, dischorge or retrenchment hos Jued b thal
efixpate, but doey not inelude ey syl pureon -

(1) Wi ks 2ybjet o the Alr Forve Act, 1950 (45 of 1950),
g the Army Act, 185Q (d# of 19581 or the Novy Act.
1957 (&2 of J957), o

(1) who'ts pmploved (0 the polier service or ao gn giffeer
or othir emplople of o prison, or

(i who s empdoyerd. mamly In g managaried  or
ddnrimisfrative capocity nr
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vl who, hing employed in o sepervisory capanmity dnmes
Wrges excewdifiy [Téin thousand rupeses] per mighsen of
axetreiaes, dither by ey mature of e duties attached 1o
e office or by redson of B paedis vested in him,
Jrnattany mgintyofa mandgerial natire )

54) Now, the definition of industrisl dispute 15
provided under sub-section (k) of sec.2 of LD. Act. It
raalds asunder -

(W) “industrial digpute” megns any dispute or differemos
Didwetetny emplogers angl emplopers. or  hetwedn
amployors and  workmen, or between, workmaon  and
workmint, which (8 cottneotod with the employment oe
nan-emmployment or the terms of amployment or with the
conditlons of loboud, of any perdon.

54] Thiss, after penising about three definitions,
it iz clear that industnal dispute means, for the sake of
present cuse, U 18 dispule between emplover and
workman. After perusal of the definition of the
warkman, it is ¢lear that warkman mcliudes any person
who has been dismissed, discharged or retrenched. Bul
now, the definitlon of retrenchment under sub-soction
(o) of sew.2 of LD, A0t makes it clear that it dossn't
inciude voluntary retiretnent of the workman, Bul, at
the same lime. the definition of workmon Inchudes o
person who has been dismissed, discharged or
retrenched in connéction with, or as & conssguence of
thist disputea.

55] Now, turning back to the facts of the present
dispute, the workman Is alleging that his servicés are
terminaled under the guise of the VRS, Thus, he s
challenging his removal as fermination on dismissal,
alleging that his-signatures were obtained on the VRS
form under the thrést and ceercion. Bul, once the
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workman fails to prove his allegations of threat and
coercion, then, the VRS opted by the workman has to
be held as his voluntary é{:t and it will bind him.
Therefore, by no stratch of Imagination, |t can be said
that voluntarily accepling the VRS benefils by second
party workman can amount to termination of services
Hence, Issue no.2 Is answered in negative,

a6 Now, 50 far as the issue no.l 15 concerned ns
to whether dispute raised can be brealéd as industrial
dispute, a5 already mentioned, the industrial disputo
means the dispute between employer and workmun
and the defimition of workman mcludes the workman
who hos been dismissed, discharged or reltrenched.
Constdering ' Lhe aliegatitns of obtaming the consent
under threat and coorcion, the dispute would ba
maintainable as industrial dispute. Even, in the cited
authority on behall of first party in case of Arlane
Orgachem Pyt Litd. vs, Wyeth Employees Union &
Ors., (2013) - I CLR 478, in the sad authorty
Ariane Orguchem Pyt Lid. frumed one VRS, which was
operative from 12042005 1w 300042005, On
15.04.2005, 45 out of total 143 workmen applied for
the VRS, After several mionths ol accepting the VRS,
the respondent - Unjon ralsed the demand seeking
their reinstatemant In the company. In response to tha
said demand, Artane Orgschem Pet, Ltd. replied Lhat
all the workmon had token the VRS benefits and they
are nof the workmen of the appellant company
Therefore, no industnial dispule could be ralsed by or
on their beholfl by the respondent union. On
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12.12.2005, the respondent union wrote a letter o the
Assi. Commissioner ol Lahour, Mumbal seaklng the
intervention in respedt of thelr demand with the
company, On 01,08,2006, the conciliation officar sent
the failure report to the Asstl. Commisswner of Labour
subsequent to which on 14082006, the office of the
Dv. Labour Commisgioner, which took cdgnizanée of
the fatlure report, declined to make an omder of
reference 1o the Industrial tribunal stating thecreby that
thers was no industrial dispule in existence batween
the parties, The same was challenged before the
Hon'ble High Court of Bombay, The Hon'hle High
Court exervisnd its powers and guashed the order
dated 14082006 passed by the Dy Commissioner of
Labour; Mumbai, who had refused to make an order of
reference to the industrial tribunal for its ad-juclcation.
The Hon'ble Supreme Court cbhserved in paras no 10
referring to the obsarvations of the Hon'ble High Court
and further observed o para no.23, W upheld the order
of the Hon'hle High Court. Both the para nos. 10 & 23
are extracted below :-

18 The High Court in pxercise of ILs power oguasied
the onder doted 1482008 passed by  Peputy
Commissioner of Labour, Mambai, wha has refused.
b mhake an arder of reference to the Industrial
Tribunal for its adjudication of the industriol
dispute hetween the parties The High Court has
held that the acceptance of the benefits by the
carcerngd workmen from the appelfant may nof
establisly the fact thial nofores o compulsion was
exercised by the gppellamt and this s the mast
ooteiitious disputed guestion of fact which
could not have beéen decided by the Siale
Government naxervise of its admimistrobive power
The High Court 'has hefd thot the subjective
satisfaction of the sutypect matter of an l'ndusrr':lﬂl'
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dispute  hatweeny the  parties by  the  Stite
Government s themefore, vitinted in low  and
muaking an ordder of reference n respicl of e
concerned workmen (= absolutely essentiol in this
regard. Thus, the High Court by issuing a wrt of
manclafnus,  diretted  the  Deputy Lt
Commigsioner to moke dn order of referonce to the
Industrial Tribanal with regard o the demand of
industrial  dispute ralsed by the Union o dated
1d 112005 on beholf of the coneerned workmen,
for Its adidication under Section 1601 Nd) of the
Act. Agyrieved by the Impugned judgment of the
High Court, these appeals have been filed by the
appollant-Companies, praying this Court tiy gof
aside the same contending that the High Court has
excetded IEs Jurtsdiction In prissing thie impuigned
Jjudament and ordar

22 The athar important foctual aspect of the chee
i whether rche voluntary rm‘frr*mﬁnr r];' the
coneermind warknmn was forced or not s required
bt b praduced by the porties baefore the Industriol
Tribunal for Us detalled examination and serutthy
The fact that certom documents were sought to hit
summoned at the fnetonce of first respondont-
Unian during the concillation procesdings from the
aopellant-Uommpmy Iy the Concilintion  COfficer
which were nol produced by It s one mare
rmportant factor which 8 reguaired Lo e considerad
frye the Frduseriod Thbunal under Section 1601 )
redd with the Third Schedule of the Act in exercise
af its origing jursdiction o resolve the disputed
questions of faot Further, the VHES produced on
vecord By the Manpgement gives it the discrotion
o atbierdrtly fix the compensation viarping from
R 50,0005 to Re 7.1 1,000/, which If privved, ‘would
e constdered @8 arbitrory and there would he o
grave misédrrage of justice te the conderned
workmen, This aspect of the metter hes boen
lgnered By the Deputy Labour Commissioner, who
has eroneoushy refused o make an onder of
referetire boo the  Tedustri! Trlwooal  for s
ddjudicalion of the gxisting industvial dispute.

371 Thuy, in the case at hand alse, the factual
-aspuict of threat and pressom can boe dooided by thae

labour court only. Therefore It has o be held that the
dispute refesrred 8 an Industrial dispule within tha
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meaming of sec,2ik) of the 1,0, Act. Hence, issue no. 1
s answered into affirmative.

a8} The noxt important ISEUE undger
cansideration is In respect of whether it was required
to msue statutory notice w/s %A of the Induostrmal
Disputes Aot, 1947 before floating the disputed VRS
saheme by the firsd party company, |nfecl, coe of the
main ground of srguments and also Lthe defense of Lhe
second party 18 Lhe [t that pror tissuanide of the
disputed VRS, statutory notice u/s 9-A of the 1.D. Act
was nol issued and secondly, thal no permission from
the Labour Commissioner or from the Income Thx
department was obtained. The Ld. Advocate lor the
senond party submitted o Eu-‘. Written Notoes o of
Argument that evan as per the drafl ol the alleged VRS
at Exh 36 (in IDR Noi08 of 2015), it is mentionsd
tharain, that lo improva the health of the plant in the
lace ol adverse markel coonditions, rationallzation of
manpower exorise ks boing undertaken and as o part
of this exarcise, the peod wis felt to introduce the VRS,
Thus admittedly, the ohject of the plleged VRS is for
the _purpd:'sna of mtionalizaton. But, It is settled position
af law that under the guise of rationalization,
standardization and improvement, which s likely to be
led Lo the retrenchment of the workmaen, then Lhe same
wondld fall in forth schedule ltem pos. 10/& 11 of the 1D,
Act and for doing g0, mandatory notice w/s 9-A of the
LD Aot s required 1o be given, Further, it is submitted
thal admittedly in the gase al hand, no such notlce was
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issued, Further, the permission from the Income Tax
department was not obtalned. Even, on this sole
_E|!‘ﬂ!;.ll.ll[|_ the VRS can be declared as null and voaid. Te
buttress this particular submission, Ld. Advocatn for
the second party relied on following judgments -

1. 189710 MUl In case of Shankar Prosod
Gopal Prosad Pathak vs, Lokmat Newspaper
Fue. Lid.

CARgIed) LLNB3Q in case af Hindustan Lever
Limited  wvs,  Hindustan  Lever  Employess

. Hnlon & Ors

3, 1998(79) FLR 547 i cose of KEC

Internatiomng!  Lad. es. Eimani  Employees
Union & Anr

I

59] Il Is submitted by the Ld. Adyocate of the
socond party that nfact the oty of the presant casy
and that of the case of KEC International Lid. are
very much identlcal,

o] As against this, It s submitted by tha Ld.

Advocate of the fest party that 1o case of Hoating of

VRS, It is not required to lssue notice w's 9-A of the 1D,

Act. Tt ts submitted that the judgment reled on hehalf

gf the second party an this aspec), are Lptally lrrelevant.
But, in case of the third authority in case of KEC
International Ltd,, it is submittad that the judgment
in KEC Internitiond] Lid was Sel-pgide by the Division
Himch of the Hon'ble Bombay High Court in casn
reported In 1998{(4) LILN. 540 In case ol KEC
International Lid, vs. Kamani Employees Union &
Ors. The Ld. Advocate forther relisd on following
aguthorities o support his contention Lhat it 48 not
mandatory to issue notice w/s 9A of the LD. Acl bhefore
introducing the VRS -
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I

al

1998(4) LL.N. Page No34@ In case of KEC
International Lid. vs, Kaman! Employees Uindon
& Chrs

. 2093 Vol -1V LLJ (Supplement) at Page No 404

(AP HD) In case of Richard Fritchiey & Ors, vs
Muonagement of Gatesvway Hotal, Banjara Hills,
Hwderabod & Ors

. 2G04, Vol -ITl LLN Page No 1831 (Madpas HC)

in case of B Sekar, Son of ViR Bamchondran
vs. Presiding Officer. Principal Lobour Courl,
Ohetnanl & Ors.
202 Lab IC 2538 (Ham HC) in case of MM
Parmanent  Magiets  Lid, v Vesand  Gury
Patvkor & Ors.

. 2008 Vol i CLR 814 (Al HC} o case of

Hindustan Lever Lid, vs. State of 1P & Ors

CONSIDERATIONS

| hove provided thoughtiul considerations to
the arguments alsed from hoth the sides. Belore going
further, it is necessary to produce sec.9-A of the LD,

Act. It reads as under :-

LR

Notiew of ehartge. —Noo ey, who propioses to

effect any ahangs i the copditions of servloe applicable
fiv @iy workmgn in respeat of ary matter specifled i the
Fourth Sclwdule. ghall effect such change.—

(b without giving o the workmen Nkely o be

affectod by such change o nobice i the prescrited

shner of the nptune of the chonogs prapeses) In
b offectod, or ' '

(o) seathin tweaty-ong dags of giving such noriee-

Provided that o dotice skall be requirvd ;rm
irffesting any such change—

(a) where the changs i effected o pursunnce of

Moy 2 fuutilemnnl or gward |, o

(b} where the workmen Hhely to be affected by
the  charge  are perspns. o whem  the
Fundgmental and  Supplementary Rules, Clwl
Serviews  (Llassification,  Control and  Appeal)
Rules, Civil Services [Tempargry Servuict) -Rulps,
Ruvised Legve B, Civil Service Rogulations,
CJiviliond  in  Defence  Sorvicgs  (Cla=edfication,
Cafitrol and Appeal) Rules or the [ndfan Bailwiy

Esrublishmont  Tode r  any other rulis  or

regulotions that imay be m:tlﬂmi i Hm hirhaslf by
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the appmprigre Govermment in the Cffioral
Lyeteartbe, applyl

2] Al the kame Hme, ib I8 nécessdry to menton
the enlry at st nos. 10 & 11 of the forth sthedule ;-

THE MORTH SCHEDLILE
(S seetion a4
CONDITIONS OF SERVICE FOR CHANGE OF WHICH
NOTICE IS TG BE GIVEN

H O

RIS e BN L A

C Ratlonalmotion, stendardiaating ar uproviiment
af pant of technique which s Iikely to lead ta
ritrenchment of work reen,
11 Anpy incrases o neduction {obher thom casual) in

the numbir af porons emploved oF o be

empipe!  im oany  owoupEilion o precnss  ar

dicpartiment or  shifl, [t occasionod by

etreumstonces owe which the emplower has oo

controll
a] Now, coming lo the aulhoritles relied on
behall of the second party. the first authorily in case of
Shankar Prasad Gopal Prasad Pathak vs. Lokmat
Newspaper Pvi. Lid.. in the said judgment, the
respendent Le. Lokmat Newspaper Pt Ltd. installed
photo-cdmposing machine, therehy introducing a new
lechnigue af rationddization, standardication,
improvement of plant or technlque without giving a
notice ws 9-A of the LD Act The respondent
completaly switched over their work of composing of
newspaper on pholo-composing machine in Gctober
1981, On 04.11.198), respondent (ransferred the
appallant and other 24 emplovees to Jalgaon. However,

as the appellant and other employees wers employed
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with the respondent, when the respondent was having
pnly one estublishment or concerned at Nagpur Che
sarvices of the appeldant were not transferable and
pomplaint under the MATU and PULP Act was filed,
Thus, the facts of the case of Lokmal Newspaper Pvl.
Ltd, and that of the present case are clearly
distinguishable, Hencs, (he ratio of the spid case
cannot he pressed intp servies fo the facts of the
present Hspuls,

] Now, coming to the second authority mlled
on benalfl of the workman in case of Hindustan Lever
Ltd., in para no4 of the judgmont, it is clzar that some
individual sertleniants were carried out between  the

pmployer and the workman. I 45 again not melating
wilh Lhe lleating of tha VRS vis a vis 5e¢ 3-A ol LT Acl

Gl But, the third authority in ¢ase of KEC
International Ltd. vs. Kamani Employess Union &
Anr., reported in 1988(79) Page No 547, it is csarly
hald that evan tor the VRS, it 15 necessary to issue the
mandatory notioe ws 9-A of the 1.D. Act,

& But, the Ld. Advocate for the Flr'st party has
produced on record the deqision of the Hon'ble
Bombay High Court in' 1998¢3) LLN of Page No 54@ In
cose of KEC Internatiopal Ltd, vs. Kamani
Employees Unlon & Ors. lnfacl, the said appeal was
born oulb al the eodier judgmont of the Hoo'hle
Bembay High Court in case of KEC International Lid,
v, Kamanl Emplovess Unitm & (s, religd on behalf of
the second party workman. Bul, the Haon'hle High
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Court, has disposed of the sppeal m terms of LﬁE
consent terms, But, while deing so, the Hon'ble High
Uourt has pbserved in para no.d 4% under ;-

3. 1 b5 made elear that the contentions raised by
the parties in their respeotive writ petitions are
Kept open to be urged before the Industrial Court
dandiar in any othar pracesdings. We dlso make: i
clear that neither the Industrial Court nor any
Single Judge of this Court i bound by any
ohservations made in the erder passed: by the
leprreed Single Judge which his been set aside by
Snsent

Gl Thus, olfsr going through the above
clanfication of the Hpn"hle Homhay High Court. the
pbservations in case af the KEC Intermational Ltd,,
ralied on behalt of the second party workman, no more
halds [he Geld.

8] Now, coming to the other authprities relled
on behall of the first party on the aspect of sge.9-A of
the 1D, Act, in case of Richard Fritchley & Ors. vs.,
Monagemenl of Galesway Helel, Banjora Hills,
Hyderabad & Ors., clited 4s Supra, 15 case relating Lo
the voluntary separation scheme. In the said case also,
emplovees lrally accepled the benefils and lalsr
complaint of froud and coercion. The Hon'hle Andhra
Pradesh High Court abseérved in para no 12 a8 under -
i2. In the gase on hand, though' it is alleged by I‘.':_fh?
petifioners thot fravud and force waos used, the
peritioners did  not complaint either  to the

management or reporied the malter lo the police.
instead  having  mesighed  under the  sohenme
reciived the henfits valmly and after a period of
naarly  four months roied the dispute. The
decision  af the Apex Cowrt in Mds Lolemat
Newspopers Peb. Lrd. ‘s (supra) Is alse not
applicable to the focts of this case o that was
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cage  pertaming to raotlonalizationstondardization
affecting the wervice conditions of the workmen
amd under those direumstoricaes (0 was freld (ot
nedloe pndder Section 2.4 of the Avt must pheeede
thi imtroduction of sueh ratfonalization cancerfed,
aticf At cantot follina the Intreduction of such a
rationalizalion. In the present case, os ohserved
airave, issuanee of notice under Section 93 of the
Act le not nececsary as the schome offered was
optional amd nol compulsory ond therefore by any
stretoh of Imaginatlon It cannot he sold: that the
scheme odversely affected the: interest of the
emplayees, but in foct afforded a chanoe to those
amployees who were willing to opt out of service
by receving dumpsum amaounf

] Now, Iln lhe other aulharity, In case ol R.
Sekar, Son of V. R. Ramchandran vs. Presiding
Officer, Principal Labour Court, Chennai & (s, in
the said cose, it i alleged by the petitiongr Lhat
petittoner was terminated on 30.06.1993 in the gulse
ol VRS, He was pald a sum of Rs, 149875/, It was hiz
aose that though such termmination was sbyled as of it
was & voluntary retirement, actually the petitioner was
forced to retire. Duf, the Hon'hle Madras High Court
abserved in para nos,9 & 10 to hold that sec.9-A of the
LT, Act is not applicable in cdse of Voluntarily
Retirement, Schemes.

70] In the pext authorty cifed in this bhehalf, in
pase of Permanent Magnets Lid. vs. Vasant Guru
Patekar & Ors., lhe Hon'ble Bombay Hugh Court
phsarved In para no.7 as under -

7. It is clear that if any employer intends to effoct
any ehinge o the ndusteiol matters speciffed in
Schedule IV of the Act he has to give a nolice of
chiange and hos o wait for 21 days bafore the
nropasisd ehange s offiated | If there 18 no ahjection
- oppasition from the warkmen, the employer can
effect the proposed change and [ they obiject. nn
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change can be effrotied A notice. for VRS benefits (s
in affect a notice of chiange in respect pf Hlem 11 of
the Schadule IV of the Act, The workmen Hove
dgreed to gacoept e changy by glving thelr
dpplications o Lhe Pefitioner Company, There is.a
valid  agreement or  settlement  betweeh  the
Petitloner Company and the workmen, and there
was no ditspulte or difference belween them o
amplnt to be an industrial dispute. Furthor, there i3
na far for the employer Lo offect the proposed
ahange after expiry of 21 days vs presoribed in the
Section. If the workmen object to such o chonge an
industoinl  dispute  requiring  adjudication would
ariso, [ both the sides auree, gn agreament or o
settlement for the proposed chenge s the final
result of the notice of dhunge. By the VRS notjce
the employer propeses ¢ change and when the
wotken voluntortly aecept the propesed change In
thie form aof the VRS there [s na illegality of dny
niature which can be said to hawe been committed
by the employer. The noffce far VRS itself cun be
treatied as g notice ynder Section 24 of the Act amnd
ne sepdmte  ar further notlce of change s
TECERSHITY B

711 -La:at]y, In chse of Hindustan Lever Lld..
cited as Sopra. the Hono'ble -Allshaobad High Court
ahserved as undey -

Veluntary Separalion Scheme (VSS) - [noustral
Plaputes Act. 1947 - S8A and UP Industrial
Disputes Act, 1647 - SN - Fatitiongr company
dralarad VES in 1074 - Scheme offered benefits far
in eacese of those provided under S8 - Some
waorkimen resfgned under the schame and rerefved
all dues under the scheme - Abouwl 5 yedrs
thergafier sume of them raised industrial dispute ds
to termindtton aof thetr services —Reference came to
be mude - Indusirial Tribund! passed an gward in
favour of workman as the scheme wis nol included
in the standing orders - Hence this wilt petition -
Whife allowing wril patition it is held as follows (1)
Sinew It was a voluntury affer to give up the job by
decepting veluntary retirement under the scheme,
which rould hawe been a separmte confroct belwsen
employers and the workmen, there was no need to
mciude the scheme in the 3tanding aorders (3)
Principde of estoppel applies amnd workmen are
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wataoppedd from mising am olpection dfter thay hat
enfoyed the benefits of the scheme happlly ongd that
Por after & aywers £ Volundary  ndlirenmint (s
sucluded from relrenchment, and 4) 504 of
Central Act wis not oltrcted. as condition of
seRice wis nol going todw changed
72] Thus, aftar going through all the suthorties
ralied on ‘hehall of both the sides, 1 can be safely
concluded thatl in thy facts of the prosentl dispuate. it
was not required to 1ssue the statutory notios ws 9:A of
the LD Act bhefore floating the "'ﬁfulur_::iarﬂgr Hetirament
Scheme Dby the frst partv. Hence, Issue no5 Is

answered Inte negativee.

For Issue Nos. 3 & 6 -
73] Now Lhe last two Issues are ultimately golng
to decide the outcome of this dispute. The issuo nod is
in respect of rellel of the Ssecond party fur
rainstalsment with ull back wages and with the
continuify in service, However, the answer to this lssue
by and large depends on the fndings of the other
issues. But, since the issue no.? and issue nosd & 5
are answered in negative, the claim ol relnstatement
with full hack wages cannot be allowed. Hence, issue
ne.3 is answered inlo negative.

741 Now, last issue e, 1850 noG as to what
relled the workman s enbitled, but | am afraid that in
view ol the lindingd recorded against the other issues,
the workman wouldn't be entitled to any relief. Hence,
Issue no b 5 answered as workman is not entitldd Lo
reliefs clajmed.

For Issue no.7 -
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75] Now, tha iast general issue no.? as to what
order negds to be passad. T concluds that the second
party workman faled 1o  establigh  his case and
resultantly, present referance Is answersd in negative.
Henece, In point no.7, | pass following Giial order s
passed -

<~ORDER:

) The reference s answered in negative.

if} The claim of sscond parly slands rejecled.

i) Copy of the award be sent to appropriate
Government  under section 171y of The
Industrial Disputes Acl, 1947, for publicition in
such @ manner as the appropriate Govermment

deems Ot
S
(Mr. A. A. Bhosale)
Place ;: Silvassa. Presiding Officer.
Dale : 03/09/2024, Lahour Court,
Dadra & Nagur Havell,
Silvassa.
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