UT Administration of Dadra & Nagar Haveli and Daman & Diu
Department of Labour & Employment,
Daman

No. LE/LI/DMN/SMRP(SC)/6/302/2020/\\5 " Dated : 26/06/2020

CIRCULAR

The Hon'ble Supreme Court of India has passed an order on 12-06-2020 in
Writ Petition (Civil) Diary No. 10983/2020 in the matter of M/s. Ficus Pax Private

Limited & Ors Versus Union of INida & Ors regarding the payment of wages during
lockdown period.

2. A copy of the above said order is circulated for the benefit of all private

establishments, employers, factories and workers / employees in the Union

Territory of Dadra & Nagar Haveli and Daman & Diu.
N

( Dr. Nidhi Sarohe )
Dy. Secretary (Labour)
DNH & DD

To,

(1) All the Industries / Establishments in DNH & DD

(2) All the Associations / Union of Employees in DNH & DD

(3) The Presidents of All the Industrial Associations in DNH & DD

(4) The Presidents of all the Hoteliers Associations in DNH & DD

(5) The President, Shops and Establishments, DNH & DD

(6) The Joint Director, Government Printing Press, Daman with request to
publish the same in the Official Gazette of DNH & DD.

@The SI0, NIC with request to place this Circular on the Official Website for
wide publicity

Copy to :-

(1) The Adviser to Hon'ble Administrator, DNH & DD for kind information
please.

(2) The Addl. Commissioner (Labour), DNH / Daman / Diu

(3) The PA to Secretary (Labour), DNH & DD

(4) The Conciliation Officer, DNH / Daman / Diu
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W.P.(C)..... Diary No(s).11310/2020

ORDER

ASHOK BHUSHAN, J.

1.A11 these writ petitions except one (i.e,. W.P. (civil)
Diary N0.10981/2020) have been filed by different
employers, employers’ assoclations questioning the

orders issued under Disaster Management Act, 2005

shops, commercial establishment, shall make payment
of wages of their workers, at their work place, on
the due date, without any deduction, for the period
their establishments are under closure during the

lockdown.

2. In the writ pPetitions apart from challenging the i o
dated 20.03.2020 issued by the Secretary, Government
of India, Ministry of Labour and Employment, order
dated 29.03.2020 issued by Govern%ent of India,

Ministry of Home affairs, in €xercise of powers under

Section 10(2) (1) of Disaster Management Aet, 2005,



the vires of Section 10(2) (1) of Disaster Management
Act, 2005, has also been questioned, in event,
Section 10(2) (1) 1is interpreting as conferring power
to Central’ Government to direct the private
employers tO make full payment of wages to the
employees during the period of lockdown. In few of
the writ petitions, directions have also been sought
to subsidise 70 to 80 percent of the wages for the
lockdown period Dby utilising funds collected Dby
Employee State Insurance Corporation oOr the PM Cares
Fund or through any other Government funds/schemes.
To understand the nature of relief in different writ
petitions, it shall be sufficient to refer reliefs
claimed in few of the writ petitions since in other
writ petitions reliefs claimed are more Or less
similar. In W. P (Ciwil) D.No.10983/2020, Ficus PaXx
Limited Private Limited and others wversus Union of
Tndia and others, the Union of India had filed-a
common counter affidavit and prayed that the counter
affida&it be adopted in other writ petitions
referred to in paragraph 4 of the counter affidavit.

W.P. (€ivdil) Diary No.10983/2020 is being treated as




leading  writ petition, Various interventions
applications have also been filed in the leading writ
petition. The intervention applications filed in the

leading writ petitiopn are allowed.

The petitioner in W.P. (C)Diary No.10983 of 2020 is

factories Spread across seven states. The petitioner
1s registered as Medium Industry (manufacturing)
under Micro, Small, Medium Enterprises Development
Act, 2006. The petitioner company before the
lockdown employed 176 pPermanent workers and 939
contract workers aCross all its factories,
warehouses and offices. The petitioner’s case is
that after the lockdown period although petitioner
being in a Supply chain of Several essential items
such as pharmaceuticals, food products has been
permitted to operate but its business has been
reduced to the level of near 5-6 percent. The
petitioner challenges the order datea 29.03.2020 and

the D.0. dated 20.03.2020 as being violative of



Article 14, Article 19 (1) (g) of the Constitution of

India.

The petitioner’s case is that notifications are
arbitrary, illegai, irrational and unreasonable and
contrary to the provisions of law including Article
14, Article 19(1) (g) . Notifications are unreasonable
and arbitrary interference with the rights of
petitioner Employers under Article 19(1) (g) -
Notifications are also contrary to the principles of
Equal work Equal Pay and also No work No pay, for it
does not differentiate petween the workers who are
working during the lockdown period in establishment
such as the petitioner who have been permitted to
operate during the lockdown period and the workers

who had not worked at all.

The Home Secretary, Ministry of Home Affairs,
Government of India, cannot invoke Section 10(2) (1)
or any other provisions of Disaster Management Act,
2005, ﬁo impose financial obligations on the private
sector such as payment of wages. The Central

Covernment has the power to allocate funds EnE




emergency response, relief, rehabilitation,
mitigation of disasters wunder Disaster Management
Act. The ultimate onus for any compensation towards
workers shall ultimately be of Government and the
said liability cannot bpe shifted upon the employers
v in the Private establishment. The impugned
notifications have the effect of Ccompletely negating
the statutory provisions under the Industrial
Disputes Act, 1947, The respondent should not compel
the employers to pay the wages for lockdown period
but instead should utilise the funds collected by
Employees State Insurance Corporation (ESIC) to make
periodical payment to workers. In the  writ

petition, following prayer has been made: -

“PRAYER
It is therefore, most respectfully
prayed that this Hon’ble Court may
graciously be pleased to: -

i) Issue a writ, order Or direction

in the nature of 3 declaration or

certiorari or any other

appropriate writ, order or

directions declaring D.O. No.M-

L1011/ 08 /2080 Media -+ dated

20.03.2020 .issusd by Secretary

(Labour ¢ Employment) and Order

No.40~3/2020~DM—I(A) dated

29.03.2020 passed by Home
Secretary, Ministry of Home



Tl

6.

Affairs are ultra vires Article
14, 19(1) (9) of the Constitution
of India; AND/OR

ii) Issue a writ, order or direction
in the nature of mandamus or any
other appropriate writ, order O
directions, thereby directing the
Respondents to subsidize the
wages of workers to the tune of
70-80% for lockdown period Dby
utilizing the funds collected by
the Employees’ State Insurance
Corporation(ESIC) or the PM Cares
Fund or through any other
Government Fund/Scheme, AND/OR

1ii) Pass such other order or orders
as may be deemed fit and proper
and Jjust and necessary in ‘the
interest of complete justice.

AND FOR WHICH ACT OF KINDNESS OF THIS
HON’ BLE COURT, THE PETITIONER AS IN
DUTY BOUND SHALL EVER PRAY.”

The prayer made 1n W.P. (civil) No.484 of 2020, BA4S
solution Private 1ltd. and others versus Union of
India & others, also need to be noted. The petitioner
No.l is a company incorporated under the Companies
Act, 1956. The company has a number ol
subsidiary/associate companies. In addition to
challenging the Government Order dated 29.03.2020,
the petitioners have also challenged the
consequential order dated 31.03.2020 issued by the

Government of Maharashtra, Order dated 28.03.2020




issued by Government of Punjab, Order dated
29.03.2020 issued by State of Haryana and Order dated
05.04.2020 issued by Government of Uttar Pradesh. In
one of the prayers, petitioners have prayed that
petitioners be permitted to make payment of 50
percent of Basic Pay plus DA to its employees,
pending the final disposal of the writ petition.
Following are the bprayers which have been made 1in
the writ petition: -

“PRAYER
In the facts and circumstances of the
case, as mentioned above, it is,
therefore, most respectfully prayed
that this Hon’ble Court may graciously
and empathically be pleased to:-

a.Issue a Writ of Mandamus or any
other appropriate writ (s), order (s)
Or direction(s) to quash clause iij
of Government Order dated March 29,
2020 issued by the Ministry of Home
Affairs, Government of India for
being unconstitutional and in
violation of Article 14 and 19 of
the Constitution af India.

b.Issue a Writ of Mandamus or any
Other appropriate writ(s), order (s)
Or direction(s) to quash Government
Order dated 3103 2020 issued by the
Government of Maharashtra,
Government Order/advisory dated
28.03.2020 issued by the Government
of Punjab, Government Order dated
29.03.2020 issued by the State of



Haryana, Government order dated
05.04.2020 issued by the Government
of Uttar Pradesh only to the limited
extent of compelling the Petitioner
and its subsidiaries to pay full
salary to all 1its staff, workers,

contract workers, casual workers
during the period of lockdown for
being unconstitutional and in

violation of Articles 14 and 19 of
the Constitution of India.

c.Permit the Petitioners to make
payment of 50% of basic pay plus DA
to 1its workers/employees (without
payment of PF and ESIC contribution
as the same 1is not wages), pending
the final disposal of the present
petition;

d.Waive the Provident Fund and the ESI
as there has been no work rendered
by the workers during this period of
lockdown and the contribution
deposited by the pPetitioners for the
month of March and April, 2020 may
refunded;

e.Pass any order Or direction as this
Hon'ble Court may deem fit and

proper in the facts and
circumstances of the present
petition.”

W.P. (civil) D.No.10981 of 2020, Aditya Girl versus
Union o6f India & others, is a petition filed by an
individual as a public Interest Litigation toO

espouse the cause of employees and employers who have
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been laid off and who are on the verge of Bankruptcy
due to lockdown. In the prayers which have been made
in the writ petition, directions have been sought to
the respondent to frame policy to mitigate the
problems of employees of the Private Sector as well
~as8 ©f the employers who are financially not 1in
Position to maintain the employees. In the writ

petition, following are the prayers which have been

made: -
“PRAYER
In the facts and circumstances of the
case, as mentioned above, h Ay

therefore, most humbly prayed that
this Hon’ble Court May graciously be
pleased to: -

a) Issue a Writ inp the nature of
Mandamus directing the Respondent
No.1l to formulate 1 policy/measures
to mitigate the problems of sudden
laying off of the employees of
private sector during the covid-19
lockdown period.

b) Direct the respondents to
intervene in a situation where the
employer is financially not ip a
Position to maintain the employees
the respondents to support those
employees who are not able to
maintain their families and fulfi]
the basic needs.
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Pass any order Or direction as this
Hon’ble Court may deem fit and
proper in the facts and
circumstances of the case to meet
the ends of justice.

AND FOR THIS ACT OF KINDNESS, THE
PETITIONER SHALL, AS IN THE DUTY
BOUND EVER PRAY.”

8. Prayers made 1in one more writ petition needs to be
noted 1i.e. W.P. (Civil) D.No.11180 of 2020, Chamber
of Small Industry Associations and others versus
Union of India and others. Apart from challenging
the order dated 29.03.2020 issued DY the Home
Secretary, Ministry of Home Affairs, and order dated
31.03.2020 issued by Government of Maharashtra, one
of the prayers made in the writ petition as prayer
(v) is to the following effect: -

wIgsue a writ of Mandamus to Ppass
appropriate direction to the respondent
to strike a balance petween the
interest of MSMEs and the interest of

workers and employees in a manner that
neither is unduly prejudiced "

9.As noted above, a common counter affidavit has been
filed in writ petition (civil) D.No.10983 of 2020
with prayer to adopt the counter affidavit in other

writ petitions. At the outset, in counter affidavit,
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it has been pleaded that impugned notifications have
been withdrawn by the Union of India; hence, the
Union of India is not filing a para-wise reply to
the writ petition but filing a limited affidavit to
bring on record -

i) legal authority, competence under which the

said impugned direction was passed;

i4d) the facts and circumstances behind

withdrawal of said orders, directions.

10. The Union of India has craved for leave to file g3
detailed para-wise reply at subsequent stage, if

required.

11. In the counter affidavit, it has been stated that
all orders bassed under Section 10(2) (1) of the
Disaster Management Act, 2005, have been withdrawn
w.e.f. 18.05.2020 vide an order dated 17.05.2020.
Counter affidavit states that D.0O. dated 20.03.2020
issued by Secretary, Ministry of Labour and
Employment, to the Chief Secretaries of all the
States was an advisory and an order was issued on

29.03. 2020 by National Executive Committee in
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exercise of powers under section 10(2) (1) of Disaster
Management AcCT, 2005, directing all the employers toO
make payment of wages of their workers at their
workplace wighout any deduction for the period thelr
establishments are under closure during the
lockdown.

12. Applications for interventions have been filed by
employees, different employees' unions, namely All
India Central Council of Trade Union, Trade Union
Centre of India and few other employees’
organisations in leading writ petition. The
intervenors in their applications and affidavits
have supported the order dated 29.03.2020. It has
peen stated that under Disaster Management AcCt, 2005,
the Central Government has full authority -to issue

such directions.

13. It is further stated that right to wages is B pre-
existing right which flows inter alia from the
contract of employment as well as broader
constitutional and statutory scheme flowing from
article 14 and 21 of the Constitution and

encompassing Payment of wages Act, Minimum Wages Act,
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The Contract 1labour (Regulation and abolition) Act
and the Industrial Disputes Act, 1947, Nationwide
lockdown and resultant closure of the workplace
directly affected the Sustenance and livelihood of
members of the Employees Union. Al]l measures taken
by the Government of India are within its legislative
competence. The prayer of the petitioner to utilise

the ESIC fund has been refuted.

14. We have heard learned counsel for the petitioners.
Learned Attorney General, Shri K.K. Venugopal, has
appeared for the Union of India. We have also heard
learned counsel appearing for the different

intervenors.

15. Learned counsel for the petitioners contends that
impugned notifications are arbitrary, unreasonable,
and contrary to the Provisions of law including
Article 14, & Article 19(1) (g) of the Constitution
of India. It is submitted that by way of impugned
notifications an otherwise stable ang solvent
industrial establishment can be forced into

Insolvency and loss of control of Business.



16.

17

15

The Home Secretary, Ministry of Home Affairs,
cannot invoke Section 10(2) (1) or any other Section
of Disaster Management ACL, 2005, to impose financial
obligations on the Private Sector. The Central
Government under Disaster Management Act, 2005, has
the power to constitute National Disaster Response
Fund. Similarly, the State Disaster Response Funds
nave been constituted, which can be utilised for
payment of any compensation towards workers which
liability cannot be shifted upon the employers in
private establishments. The respondent should not
compel the employers to pay the wages for the
lockdown period but instead should utilise the funds
collected by Employees State Insurance Corporation

(ESIC) to make periodical payment to the workers.

Some of the counsel have also raised the
submissions that the order dated 29.03.2020 was
issued only with regard to migrant labour and the
scope of order should not be extended to cover the
entire workforce of the establishment. Further, the
order dated 29.03.2020 was not a direction to the

employer but it is an order to the State/UT
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Government and other Statutory bodies to take
necessary action. The violation of Article 14 and
Article 19(1)(g) and Article 300A has also been

alleged by the impugned orders.

18. Learned counsel submits that if the impugned order
is read in the manner contended by the respondent,
it would mean that the employer should be compelled
to not only continue to retain their migrant workers
but also their regular workers and also pay full
wages at a time when the business is effectively
closed, and there is no income. Failure to comply
for any reason, including the complete absence of
funds, would render them liable to prosecution. Such

order is ex facie arbitrary and unreasonable.

19. Learned counsel have further submitted that all
industries and private establishments have different
financial capacity, circumstances and all
establishments cannot be grouped in one category for
issuing a direction to Pay wages to its employees
during lockdown period and in possibility cannot be

directed by any executive action. Some of the
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petitioners have come forward with the prayer that
they are ready to pay 50 percent wades during the
said period. Some of the learned counsel have also
submitted th;t they are also negotiating with their
workers regarding payment of wages during the period
of lockdown and some of the workers have re-joined

their work.

shri K.K. Venugopal, learned Attorney General,
submits that the power to issue order dated
29.03.2020 can certainly be traced to inter alia
gection 10(1) and nothing under Section 10(2)
restrict the ambit or scope of Section 10(1). The
order dated 29.03.2020 was fully in conformity with
the provisions, schemes of Disaster Management AcCt,

2005.

The direction dated 29.03.2020 was issued 1in
public interest by the Competent Authority. The
directions are neither arbitrary nor capricious. The
ground.of financial hardship, incapacity which has
been pleaded by the petitioner is legally untenable

ground to challenge the direction issued by competent
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authority in exercise of statutory power. The Union
of India issued the above direction as g temporary
measure to mitigate the financial hardship of the
employees and workers especially contradtual and

casual workers during the lockdown period. The

lower strata of the society, labourers and employees.
Directions issued by the Government of India where
an economic and welfare Measure as a benevolence in

the object sought to be achieved,

22. Bhri Venugopal further submits that by order dated
17.05.2020, the National Executive Committee has
revoked its earlier impugned directions w.e.f.
18.05.2020, hence, the order remain in operation only
for 54 days. The impugned notifications have'been
outlift their lives, the adjudication of the same

would only entail an academic exercise.

23. Learned counse]l appearing for the intervenors have
Supported orders issued by the Government of India

dated 29.03.2020 and other orders and consequential
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directions. It is submitted that orders dated
20.03.2020 and 29.03.2020 were issued 1in larger

public interest to prevent the possible spread of

the disease.

24, Te 48 submitted that when the authority had
declared a lockdown, it is also liable to provide
for the conseguences of the lockdown. In event, the
order dated 29.03.2020 struck down, the very lockdown
order will be arbitrary and it is also liable to be
struck down. The Government of India has offered
Economic Stimulus package to all Small and Medium
_Industries to enable them to cOp€ with the current
financial situation so as to ensure that they can

cope with the burden of payment of wages and continue

to be viable.

25. The Disaster Management AcCt, 2005, 48 =B self-
contained code and no reliance can be placed on any
other law. Further by virtue of Section 72 of
Disastef Management AcCt, 2005, all other enactments
are overridden. It is further submitted that order

impugned seeks to reinforce the pre-existing right
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of the worker to get their wages without any
reduction. The Payment of Wages Act of 193¢ has also

been referred to in support of their submission.

We have considered the submissions of the learned

counsel for the parties and perused the record.

It is true that the orders dated 29.03.2020 which
was passed in eéxercise of power under Section
10(2) (1) of the Disaster Management Act, 2005, stood
withdrawn by subsequent order dated 17.05.2020
w.e.f. 18.05.2020. The consequence of the subsequent
order dated 17.05.2020 is that the obligation cast
on the employer to make payment of wages of their
workers at their workplace, without any reduction,
for the period their establishments are under closure
during the lockdown is no longer in Ooperation.
However, the issue regarding obligation of the

employer as bPer order dated 29.03.2020 when it

vires to Disaster Management Act, 2005, as well as

violative of Article 14, 19(1) (9) andgd Article 21.
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The petitioners have also prayed that Section
10 (2) (1) of Disaster Management AcCt, 7005, bhe
declared ultra vires toO Article 14 and Article
19(1) (g), in évent, it is interpreted 1in conferring
authority to the Central Government TO direct the
employers of the Private establishments to pay wages

of their workers during the lockdown period.

28. In the common affidavit filed by Union of India,
although authority to issue impugned order dated
29.03.2020 has been sought to be traced under Section
10(1) and Section 10(2) (1) of Disaster Management
Act, 2005, but in counter affidavit, there are no
reply to the other grounds raised in the writ

petitions to attack the order dated 29.03.2020.

29. We are of the view that all issues raised by the
petitioners and the respondents have tO be decided
together and the piecemeal consideration 1s nét
warranted. We thus are of the view that Union of
India méy file a detail counter affidavit for which
the leave they have already prayed for in the common

counter affidavit, within a period of four weeks.




last week of July, 2020.

30. In some of the writ petitions, fhis Court had
already passed an order for not taking any coercive
action against the employer. In our order dated
04.06.2020, we have directed: -

“In the meantime, no coercive aotion,

against the employers shall be taken

pursuant to notification dated
29.03.20206, %

The above order shall continue in all the
matters.

31. We have already noticed that in one of the writ
petitions, b4s Solutions Private Ltd ., the
petitioners have prayed for permitting the
petitioner to make Payment of 50 percent of Basic
Pay plus DA to its workers/employees without payment

of PF and ESICC pending final disposal of the writ

petition.

32. One of the writ petitions i.e. Writ petition filed

by the Chamber of Small Industry Associations, one
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of the prayers sought 1s wdirection to the respondent
to strike a balance petween the interest of MSMEs

and the interest of the employees.”

33. It cannot be disputed that the lockdown measures
enforced Dby the GovernmenF of 1India under the
Disaster Management Act, 2005, had equally adverse
effect on the employers as well as on employees.
various Industries, establishments were not allowed
to function during the said period and those allowed
to function also could not function TO their
capacity. There can pe no denial that lockdown
measures which were enforced by the Government of
India had serious consequences poth on employers and
employees. The period of Unlock having begun from
01.06.2020 and even prior to that some of the
industries were permitted toO function Dby the
Government of India DY different guidelines, most of
the industries and estaplishments have re-opened Or

are re-opening, require the full workforce.

34. As noted above, all industries/establishments are

of different nature and of different capacity,
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including financial capacity. Some of the industries

and establishments may bear the financial burden of

industries could not work and suffered. For smooth
running of industries with the participation of the
workforce, it 1is €ssential that a via media be found
out. The obligatory orders having been issued on
29.03.2020 which has been withdrawn w.e.f.
18.05.2020, in between there has been only 50 days
during which period, the Statutory obligation was

imposed. Thus, the wages of workers and employees

during these 50 days.

35. In most of the industries, factories and

establishments, the workers are represented by Trade
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Unions or other Employees associations. The State 1is
also under obligation to ensure that there is smooth
running of industrial establishment and the disputes
between the” employers and employees may be

conciliated and sorted out.

It cannot be disputed that poth Industry and
Labourers need each other. No Industry or
establishment can survive without
employees/labourers and vice versa. We are thus of
the opinion that efforts should be made to sort out
the differences and disputes between the workers and
the employers regarding payment of wages of above 50
days and 1if any settlement OT negotiation can be
entered into between them without regard to the order
dated 29.03.2020, the said steps may restore

congenial work atmosphere.

We thus direct following interim measures which
can be availed Dby all the private establishment,
industries, factories and workers Trade Unions/
Employees Associations etc. which may be facilitated

py the State rigthorities: =
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The private establishment, industries, employers

payment of wages for 50 days or for any other
period as applicable in any particular State
during which their industrial establishment was
closed down due to lockdown, may initiate g

pProcess of nNegotiation with their employees

authorities who are entrusted with the obligation
under the different statute to conciliate the
dispute between the parties who On receiving such

request, may call the concerned Employees Trade

a date fox negotiation, conciliation and
settlement. In event a settlement is arrived at,
that may bpe acted upon by the employers and

workers irrespective of the - order dated

Ministry of Home AT EaiyE,



i1)

iid)

1v)
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Those employers’ establishments, industries,
factories which were working during the lockdown
period although not to their capacity can also

take steps as indicated in direction No. (i) .

The private establishments, industries,
factories shall permit the workers/employees tO
work in their establishment who are willing to
work which may be without prejudice to rights of
the workers/employees regarding unpaid wages of
above 50 days. The private establishments,
factories Wwho proceed to take steps as per
directions (i) and (ii) shall publicise and
communicate about their such steps to workers
and employees for their response/participation.
The settlement, if any, as indicated above shall
pe without prejudice to the rights of employers
and employees which is pending adjudication in

these writ petitions.

The Central Government, all the States/UTs

through their Ministry of Labour shall circulate
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and publicise this order for the benefit of all
private establishment, employers, factories and

workers/employees.

38. In event, any settlement is entered between the
employers and employees in the establishments which
are before us, an affidavit giving details shall be

filed by next date of hearing.

39. List in last week of July.

.......................... J.
( ASHOK BHUSHAN )
.......................... J.
( SANJAY KISHAN KAUL )
.......................... J s

NEW DELHI,
JUNE 12,2020
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