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LAW AND JUDICIARY DEPARTMENT
Mantralaya, Bombay-400 032, dated the 15th November 1984

RESOLUTION

No. LOR-1284/(53B)-IX-(LOR Cell).—In supersession of the Rules for
ie Conduct of the Legal Affairs of Goverament, 1939 and in supersession
f all the existing Government Notifications, Resolutions, Girculars or Orders
ssued in this behalf and in force in the State of Maharashtra or any part there-
of. the Government of Maharashira hereby makes the following rules for

gonducting the legal affairs of Government of Maharashtra, namely:—

CHAPTER |
PRELIMINARY

b 1. Short title and extent.—(1) These rules may be called the Rules for the
Conduct of the Legal Affairs of Government, 1984.

(2) They extend to the whele of the State of Maharashtra.

2. Definitions—In these rules, unless the context otherwise requires,—

(a) ** Advocate-General ™ means any person appointed as an Advocate-
General by the Gevernor of Maharashtra for the State under article 163 of the
Constitution:

(b) ** Appendix * means an Appendix appended to these rules;

(¢) ** Code of Civil Proezdure ™ means the Code of Civil Procedure, 1908
(V of 1908):

(d) * Code of Criminal Procedure ™ means the Code of Criminal Proce-
dure. 1973 (11 of 1974);

(¢) ** Constitution ™ means the anstilminn of India;

(f) * court " means (he courts governed by the Code of Civil Procedure;
and the courts established within the State under the Code of Criminal
Procedure, the Bombay Civil Courts Act, 1869 (XIV of 1869), the Bombay
City Civil Court Act, 1948 (Bom. XL of 1948) and the Presidency Small
Cause Courts Act, 1882 (XV of 1882) and includes the High Court;

(¢) **day ™ means any portion of time between a midnightand the following
midnight;

(k) ** fee " means the fee as prescribed by Government in the Law and
Judiciary Depariment or as taxed by the court in the bill of costs to which
the Law Officer is entitled;

(/) * Form ™ means a form appended 1o these rules;

(j) * Government ™ means the Government of Maharashtra:

H 4518—9
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(k) * Govarnment oficer ™ or ™ officer ' means an ofiicer of Government
acting in his official capacity;

(D ¥ Government Pleader ¥ means an advocate anpomled- o that nost
by Goverament in the Law and Judiciary Dh&rtmmt —

(i) in relation to the High Court at Bombav, ta condoct eivil u:tses
appeals, applications, rﬂf'-rmcus.pcf:uona Inuuduh.‘nul icns {or Lxecciss off

owers under articles 226 and 227 of th= Constitution and Lﬂ-rp'ccmum
filed on the Original Side and Ap;}’li.hc Side of the High Counrtat Bﬂmhu
for and on hehall of the Statc or it5 officers and -uc.ui s un Additional
Government Pleader and Assnsfam Government Pleader and Honora
Assistant to a Governmen! Pleader;

(71) in relation to the High Court at Nagpur qnd Anrengabad, to conduct
civil cases. appeals, anphl:almm‘ roferances and pelitions including petitions
for cuercise ui' nowers under prticles 226 and © "'.‘ of the (‘nrntilntlun fo
and on h:.hnlf'c-l the State or its officers and invludes an Addditional Goveri:
ment Pleader nnd Assistint Government Pleader and Honorary Assis
to a Government Pleader;

(777) in relation to the Bombay City Crvil Court a1 Somoay 10 conduct
civil cases und other proceadings ©r and on bicha' of the Statz or it
officers and includes an Additiond] Gouerament Pleader and Assistanl
Government Pleader;

tiv) in relation to the Court of Small Causes at 3o -1‘1.: to mnﬁluc: :.:ivi
cases. appeals and other procecdings for and on hrhal! Lg Stare or ity
officers:

(v) in relation to any court at the distric} headgquarters in 1he molussil,
to he called a D:stncl Government Pleader, 19 conduct civil suits, anppeals
and other proceedings for and on bzhall of the State or 15 officers and
includes an Additional or Assistart Govemmcm Pleader and Honoran
Assistant to a Distriet Government Pleader

(vi) in relation to any court at taluka ht‘..:!ll.]!.tdl'l!.h. 0 be calle
a Subordinate Government P leader, to conduct civil cases, apnlications
and other proceedings for and on behalf ol the State or iis officers;

(vii) in relation fo the Maharashira Revenue Tribunal, 1o be calied
a Special Government Pleader or Additional Special  Government

=

Pleader, to conduct appeals, revisions, review anplications or any othes
application for and on behalf of thz State or its officers;

(»1) ** High Court " means the H igh Court of Judicature at Bombay ang
includes its Benches at Nagpur and Aurangabad:

(m) * Law Officer " means an advocate appointed by Government in th
Law and Judiciary Department, to conduct cases on behalf of the State or i
officers before any court or the Maharashtra Revenue Tribunal and include
the Advocate-General, Government Pleader and Public Prosecutor;
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P iofussil © means the area of the State outside the Iimits of Greater
i as defined in sub-section (2) of section 2 of the Greater Bombay
g and Bombay High Court (Declaration of Limits) Ast, 1945 (Bom.
# Public Prosccutor ™ means any advocate appointed as a Public
ttor by Government in the Law and Judiciary Department for (he
¢ and for every district in the Staie under sub-sactions (1) and (3) of
4 af the Code of Criminal Procedure, for conducting any proseculion,
seul, application or other proceedings on behalf of the State and includes
Additional Public Prosecutor; '
g) " Special Counsel ™ means an advocate specially appointed by
rermient in the Law and Judiciary Department, 0 conduct anv case, civil
al, anywhere in the State or outside the State for and on behalf of

Gt .

e -or its officers and includes a Law Officer so appointed;

) ** Spacial Public Prosecutor " means an advocate specially appointed by
svernment in the Law and Judiciary Depariment under sub-section (S)
s stion 24 of the Code of Criminal Procedure, to conduct any criininal case
fplass of cases on behalfl of the State;

§) * State " means the State of Maharashtr,



CHAPTER 1l

THe Law AND JUDICIARY DEPARTMENT AND THE REMEMBRANCER
OF LEGAL ATFAIRS.

Part A. The Law aod Juodiciary Department,

3. Functions of Départment — Law and Judiciary Department, as |§
name conpotes, functions as legal advisory department to Government and
an administrative department for Judiciary, This department tendors lgf
advice mainly to administrative departmernits in the Mantralaya on the follow
subjects :—

(1) Legal points arising undor the Constitution, State and Central Ad
rules, regulations, service matters etg.;

(2) Legislation (both principal and subordinate);
(3) Litigation (both civil and criminal);
(4) Conveyanecing.
Nore.—Underitem 10 of the First Schedule to the Maharashtra Gnverﬁ"
Rules of Business made under Article 166 of the Constitution, the Gova

ment litigation, civil and criminal, is subject to the control of the Law @
Judiciary Department.

Part B. The Remembrancer of Legal Affairs,

4. Powers of Remembrancer of Legal Affairs —The Remembrancer of
I _@uir'*r'who s also the ex-officio Secretary to Government, is the admnings

head of the Law and JudiCiary DepartmentL. He shall exercise the powers a8
out hieréinalter.

5. Duties ay an adyiser to Government.—It shall be the duty of the Rem
brancer of Legal Affairs to tender advice to Government in any administra
department in the Maritralava on any légal point arising under the Constituli
State and Central Acts and the rules, regulations, orders and notifications. m
thereunder, interpretation of statules, service matters etc.

6. References to Remembrancer.of Legal Affairs by Government or its officet
(1) All the administrative departments in the Mantralaya may refer any mi
on which they require opinion to the Remembrancer of Legal Affairs direcl

(2) All the heads of the departments may make direct references o
Remembrancer of Legal Affairs for advice or opinion only in respect of §
or other civil or criminal proceedings, which are actually pending ig
Courts of Law and to which the State or its officers are parties or in Wi

they are interested.
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EThe Callectors and the heads of the departments shall submit refetences
Lshan the above, to Government in the administrative department con-
¢l in the first instance, which shall decide whether the opinion of the
Rembrancar of Legal Affairs should be sought or not.

A reference to the Remembrancer of Legal Affairs is necessary when
ghlon of Government in a particular case 1 dependent wholly or inpart on the
Brmination of a specific question of law, including practice and procedure,
dthat (he Minister-in-charge of the department consequently requires to have
e him the advice of the Remembrancer of Legal Affairs before he records
pninion or order. In such case a refernce to the latter shall be made by
lofficer, not below the rank of 2 Deputy Secretary or any Desk Officer,
fhout submitting the papers to the Minister for permission to make the
genice, In all such cases the point on which opinion is sought must be clearly
fed in the reference. However, the Remembrancer of Legal Affairs will not
fertake 1o scrutinize letters and resolutions which do not involve any legal
. The wording of such letters and resolptions shall be finalised by the
seerncd departments themselyes, and such cases shall not be referred to him
pless 2 legal point is involved which should, while making the reference, be
ecifically stated.
(5) The Maharashtra Legislature Secretariat, in case ol doubt or difficulty on
By question of law, may initially refer the case to the concerngd administrative
fpartment of the Mantralaya according to the subiect matter of the case. The
Bncerned administrative department after considering the case, if it feels
Bcessary 10 do so, may refer the case 1o the Remembrancer of Legal Affairs
ar advice, :
:1' If any matter reférred to the Remembrancer of Legal Affairs for advice or
iy Legislative proposal referred o him for examination, is to be or likely 10
b placed before the Cabinet, then the concerned department should clearly
fiite <0 in the note under which that matter or proposal is referred to him.

) If any administrative department wants to invite the Remembrancer of
fedal AfTairs or any officer of the Law and Judiciary Dépariment to some
inter-departmental meeting with an intention to assist the meeting in sorting
put somz points of law, which may arise duriig the discussion, such department
Should indicate clearly the legal point or points, which are to be discossed or
fikely to be discussed or likely to arise for discussion at the mesting, in the
gotes cireulated for the meeting. Such notes should also be sent to the Remem-
brancer of Legal Affairs in advanse to leave to him sufficient time to examine
the points,
1. Procedure for making a reference 1o Remembrancer of Legal Affairs—
1) The administrative departments, whiie making a reference to the Remem-
brascer of Logal Affairs for advice, should follow scrupulously the following
requirements—

(@) the facts of the case in which the opinion is required should be clearly
slated; )

(b) the point or points on which the advice or opinion is required should
be stated as precisely as possible; and




.

(¢) the relference should he made by un officer authorised (o do 50,
officer not below the runk af & Deputy Secretary or (he concerned DE
Officer;

(d) before making a reference, the department coneerned should consid
such previous epinions of the Remembrancer of Legal Affairs, as may
available in the Digests of Opinions, which have been supplied 1o ali §
departments. These Digests #s also recent opinions should be consul
belore seeking the Remembrancer of Legal Affuirs’ opinion, and a2 referey
should be made to any relevant opinion that may have a bearing on the po
at issue. This procedure would help the Remembrancer of Lesal A
in giving expeditious advice to the referring department;

(¢1 the drafis and the cases for opinion should not be sent (o 1z Re
brancer of Legal Affairs till &l! the administrative questions !
finally decided 1 consultation with the various authorities;

“§ Y e
e ¥

(1) the drafts or noies should as far as possible be self contained; 2
suggestion which have been approved in the course of corissponsdat
should be embodied in the drafis or noles forwarded to the Remembirang
of Legal Affairs;

(g) before sending the case to the Remembrancer of Legal AfFairs |
opinion the concerned depariment should consider the case on merits 8
come to certain conclusion and then refer the case to him for advice whetl
thet canclusion is right or wrong:

(fr) all references or statements for legal opinions sent to the Remembrang
of Legal Affairs should be in English as per rule 2(7) of the Maharashi
Official Languages (Excepted Pumoses) Rules, 1966,

2) Under the Desk Officer system, every Desk Officer, irrespective of |
iank, is authonsed (o make such reference to the Remembrancer of Leg
Affairs, where it is necessary 1o do so in connection with a case for which hel
responsible. If possible, the subject matter should be personally discuss
with the appropnate officer of the Law and- Judiciary Department before
a formal reference is made, This will help to ensure that the reference; wht
madeg, is clear and complete 2nd no further time has to be lost in queries or ba
references. It must be noted, however, that any view espressed during si
discussions arc not to be considered as the considered opinicn. advice
concurrence of the Law and Judiciary Department. Such opinion. advioe
concurrence must be obtained in every case in writing after a formal referen
has been made to and considered by the Law and Judiciary Department. Bef
doing so the Desk Officer concerned should verify with reference to the che
list meationed below that all relevant questions in that list can be answeared:
the affirmative;—

(a) Reference relating 1o drafting of new legislation or amendment of
existing law—

(i) Have the principles and broad features of the proposal been approt
by Cabinet ? |
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(i1} Hiwe the Cabinet given any gencral and special directions in regard
to the proceszing of the proposal 2 1€ so, have such directions been
followed ? L

(iii) Has priority for the proposed Bill been obtained from the Cabinet
gub-commitice ?

(B) Reference relating to scrutiny of statutory. rules, notification or
ders—
(1) Has the approval fn prinsinle been obained from the Seoretary and,
if appropriate, fron: the Minister-in-charge 2
(Y Fave models of existing rules, notifications; or orders on the same
| or simiter subjecls beon loflowed in preparing the drakt ?

(i) Have iwo copics of the dralt typed on half margin with double
spacing heen placed on the file for facilitating scrutiny 7

(iv) Does the reference efearly state the point or poinis, il any, in
connertinn vith the drafi which require special examination by the Law
and Judiciary Department !

(+) Has an un-to-date copy of the rules, notification or order proposed
to be umended besn placed en the file for ready reference 7

(¢) Reference for opimion or advice regarding—(A) Interpretation of
any law. rule or regulztions.

(B) Any geacral lggal principle arising out of a case—

(i) Have the facts of the ease heen clearly and completzly set out in
a self=contained note in English ? -

(i) Have the points or points on which the opinion or advice is required
been precizely stated ?

(i) Has consideration been given to any previous  opinio
Remenibrancer of Legal Affairs or the Law and Judiciary Departmen
on similar cases. which may he available ?

(d) Reference relating to withdrawal of any prosecution—
(i) Have the fact and circumstances of the case been clearly set out ?

Nore.—According to the present instructions, where the Remembrancer
of Legal Aflairs or the Law and Judiciary Department recommends, with-
© drawal, the case has to be submitted through the Secretary, :Home
' Departmient o the Chief Minister before orders are issued.

(e) Reference relating to contracts or conveyancing i.e. drafting or scrutiny
of documents —Where any document is forwarded for serutiny—

k (i) Have two clean typed copies, typed on half margin with double
spacing. been put on the file ?
i (ii) If the document is to be executed in accordance with any scheme or

' Government Resolution; has a eomplete up-to-date copy of the said

-



scheme or Government Resolution together with a copy of the terms

and conditions agreed upon botween the parties have been included i
the file ¢

(@ii) 1f the decument is to be entered into by Governmehat with any
society, cooperative society, company or partnership firm ; has a copy off
the bye-laws or constitution of such societies or cooperative societies,
Memorandum and Articies of Association of the company, and partnership)
deed of the partnership been included in the fle ? '

(iv) I, in the document 1o he executed. there is a reference (o any previs
ous document ; has either the originai document or a true copy thereol been|
included and if the proposal or document to be scrutinised is in English ?

8. Matrers on which opinion of Remembrancer of Legal Affairs may not be
sought.—Generally the opinion of the Remembrancer of Legal AfTairs may not
be sought on the following matters—

(1) Points concerning mainly the questions of facts or policy matters;
(2) Cases of hypothetical nature;
(3) Ordinary departmental procedure or administeative matters: |

®(4) Scrutiny of letters and resolutions which do not involve any legal
point.

9. Advice to be kept confidential.—1) It is emphasised that all sdvices and
opinions given by the Remembrancer of Legal Affairs and the Advocate-
General to the administrative departments are strictly confidential and therefore
shall not be disclosed either to the public or to other Governmients. includi 7
Central Government, without the permission of the Remembrancer of Legal
Affairs. Any unauthorised disclosure may place Governmant in awkward and
disadvantageous position in litigation besides raising question of privilege.

(2) (a) Whenever cases are referred to the Remembrancer of Legal Affairs
for advice that information shail not be divulged to parties interested and that
they shall not be directed to contact the Remebrancer of Legal AfTairs or any of
his subordinates ;

(b) il advice in any case is urgently required, the Remembrancer of Leeal
Aflairs or any officer of the Law and Judiciary Department may be contaciec
personally or by letter, for expediting the advice.

10. Grant of sanction for Departmental Enguiries and Prosecutions.—
(1) The draft of charge-sheats and Statements of Allegations in Departmental
Enquiries and the draft orders of previous sanction and consent under the Co de
of Criminal Procedure and the Prevention of Corruption Act, 1947 or the
Explosive Substances Act, 1908 etc. shall be submitted to the Remembrancer
of Legal Affairs for revision and scrutiny. To Facilitate the work of his office,
two copies of all such drafts typed on half margin shall be sent to the Remem
brancer of Legal Afairs.
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%) The Statement of facts on which prosecution is to be based shall be
Bdied in the sinction or consent order. Many times facts are not

peotly and preciscly stated in the sanction orders with the result that the
jetion or consent becomes vulnerable and the prosecution results in failure,
Porder to avoid any such contingzncy, the drafis of sanchion orders and
ent orders referred to in sub-rule (1), as far as possible, shall bz shown
e concarned Public Prosecutors before sending them to the Remembrancer
Lepal Affairs, The Public Prosecwtors shall also servunize such sancton
Miders received from Governmen: before they are filed in the couris and to
gz any Jdefects thersin 1o the notice of the appropriate ofiicer before the
ymmencemant of the prosecuiion.

%), B=fore giving sanction or consent to the prosscution it i3 nseessary (o
gpply mind > the facts of each casz. The concerned administrative department
i the Mantralaya shall, therefore, call for ail the relevant invastigation papers
i carcfuliv go through them and get itself satisfied about the merits of
gacly case,

I{4) After the drafts are sorutinised by the Remembrancer of Lega! Affairs,
be adninistrative department concerned shall obtain the requisite previous
nenon or consent order under the Code of Criminal Procedure, the Preven-
fion of Corruntion Act, 1947 or the Explosive Substances Act, 1908 eic. from
he Minister-in-charge of that department.

1. Local Authorities, Municipalities, Zilla Parishads not ordinarily entitled
fo advice except on certain tonditions.—(1) The local authorities such as
Municipalities, Zilla Parishads in the State shall, as a general rule, be required
o defend the legality of their own acts and procgedings and shall not seek
‘advice of the Remembrancer of Legal affairs or any other Law Officers. But
0 cases whoich mainly involve questions of the interpretation of statutes or
tules, or i1 waich there is a dispute between the local authority ete. and a third
iparty, and in which Government is not in any way interested or likely to be
intercsted, a losal authorily etc. may apply to the concerned Collector for
\pblaining the opinion of the Remembrancer of Legal Affairs. I the Collector
goasiders thar Lhe interests of Government are not likely to be affected in
any way and that the local authority etc. is not likely to be involved in any
immezdiate litigation, he may refer the request to Government in the adminis-
trative departmant which, if it thinks proper, may obtain the opinion of the
Remembrancer of Legal Affairs and communicate it to the Collector, The
purport only of such opinion will be communicated by the Collector to the
jocal authority et=.

" (2) The Remembrancer of Legal Affairs may charge such fees as he may deem
fit for giving his opinion to any local authority ete. Ordinarily a fee of Rs. 150
shall be charged, but if the case iz complicated or of special importance, the
Remembrancer of Legal Affairs may charge such higher fee as he deems proper.

he decision of the Remembrancer of Legal Affairs as to the amount ol the fre
to be charged in anv case shall be final.

(3) Government shall not be responsible in any way for thecorrectness of the
opinion given by the Remembrancer of Lega! Affairs or for the consequences of
‘any action which a local authority etc. may take on the strength of such opmion.
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12. Opnions te Cowrt of Wards noi 1o be given—Unless Government i
the adovnistrative department concernsd for spacial reasons or otherwise
directs i m am‘ case, ihe Remembrander of Legal Affairs shall ot advise in any
matler relating to 2 Court of Wards,

13, Diries in respect of litization.—i1 s the duty of the Rcmtmm ancer of
Legal Alfirs 10 sun_ryise all fitigation, civil and criminal, in which the 8t
or its officers are either parties or interested. in the following manner = —

(1Y da eivil fitigation.—(a) 1o gve advice o anv adminis{raiive or head
ol the departiment, on any unofficial roferenes reforied to him, i case of
any doubt zbout the defensibility of any threatoned suit aid 250 to dvise
on any legal point arising out of any civil litigation pending in the court;

(b} 10 engage the Law Cfficer and 1o arrangrs ior pron. £ renrscaladion
the State or its officers in anv eivil proceeding before the subord nate coui
High Court and the Supreme Court and aceord sanction [ the “natiiution oF
defence of such civil prgeesidings on behall ef the ‘:I.-:tx, or s 2eurs;

(¢) to anmrove :lu: plaints, wrillen statements, memoranda of spoals

Qross otjechons, applications or their repdies 1o be led in e m**mmn&l
conrts and H |gh Court on behall of the Siate or its officers;

(d} 1o decide whether an appeal should be fndged i the subordinate
&ppeliate court, High Court or the Supreme Court end 1o decidde whether £
file & writ netition in the High Court ar the Supreme Court aguingt any
desision adverse to the State or its officers or to scauvicsce in the said decision

(2) Tz eriminal fmganﬁn.-—m} o examine the proposals for filing ¢rining
appedis/applications agdinsi the decisions or orders of scquittal or sentence
or any interim ordeis passed by the subordinate courts gad the High Con
and to decids whether the said decisions or orders qhou[d be acautesced

Or noi;

(b) to nccord sanclion for filing of criminal apmeals/apnlications in the
High Court and the Supreme Court and to instruct the Pubiic Pr osecutor in
the High Court or the Government Advocate in the Stmrerne Court, 4s the
casz may be, for the pumose.

14, Duties in respect ¢ i Law Officers—The Rcmcmbmnm.r of Legal
Aﬂ‘alr:s, i his capagity as ex-officio Secretary to Government in the Law and
Judiciary Department, is empowered —

(1) (@) 1o issue appointment orders of all the Law Officers:
(i) to keep contro! over the working of all the Law Officers;

(<} to sanction their fees as per the rates prescribed by Government in th
Law and Judiciary Department or decrees or bills of costs passed by (I
sourts;

() to sanction special or enhanced fees to them under special circums
stanecs; :
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(2) to deal with—(a) establishment matters of all the Law Officers;
" (b) interpretation of their service conditions rules:

(¢) removal of their difficulties:

(d) periodical inspections of their offices;

(e) review of their performance; J

(3) (a) to appoint a Special Counsel or Special Public Prosecutor in any
¢ivil or eriminal case, in which the State or its officers are either parti2s or in
any way concerned;

(b) to decide their terms and fees and to make payment of their fecs:

(4) 1o decide upon the nature and facts of each case, as to whether the
Advocate-General or any other lawyer or Law Officer should be engaged;

(5} to countersign the bills of fees of the Law Officers in Land Acquisition
gises which are not debitable to his grants;

" (6) 1o recommend the writing off of irrecoverable Government dues undet
any decrze passed by the court.

ri.‘ Deiegation of functions—Such of the functions, powers-and duties to be
performed by the Remembrancer of Legal Affairs shall he carried out by the
oficers of the Law and Judiciary Department as may be entrusted oi delegated
4o them by the Remembrancer of Legal Affairs by general or speeial arders.

' Part C. Nagpur and Aurangabad Braschies of the Law sad
Judiciary Deparisent.

| ) L]
" 16, Litigation within Vidarbha Region—All ¢ivil and criminal litigation
arising out of the nine districts of the Nagpur and Amravati Divisions shall
he dealt with initiallv by the Joint Secretary or the Deputy Seeretary 1¢ Govern-
ment, Law and Judiciary Department at Nagpur. The Government departments
or officers, who are concerned with the Government litigation, civil and criminal,
arising out of the nine districts of Nagpur and Amrevati Divisions shall make
referecnces directly 1o the Joint Secretary or the Deputy Secretary to Govern-
“ment, Law and Judiciary Depariment at Nagpur in the first instance.

. 17. Litigation within Marathwada Region.—All civil and criminal litigation
falling within the jurisdiction of the High Court at Aurangabad shall be dealt
with by the Joint Secretary or the Deputy Secretary to Government. Law and
Judiciary Department at Aurangabad. The Government departments or ofiicers,
who are concerned with the Government litigation, civil and criminal, arisin
put of the distrites to which the jurisdiction of the High Court at Aurangabac
extends, shall make references directly to the Joint Secretary or the Deputy
Secretary to Government, Law and Judiciary Department at Aurangabad in the
I".."" iﬂm_ | 1

—




CHAPTER. IT1

THE Srecial. COUNSEL, SPECIAL PUpLIC PROSECUTORS, PANEL
CouNsel. AND APyvocAaTEoN-REcorD.

Part A. Special Counsel and Special Public Prosecators,

I8, Special Counsel by whom to be engaged.—(1) Save as otherwise nrovided
in these rules. no special counsel on behall of the Swate or its officers shall be
engaged in any civ?ﬁ:as_e tn the High Court and subordinate courts in this State
or in other States and in civil and criminal cases in the Supreme Ceurt without
the sanction of the Remembrancer of Legal Affairs. The fees, travelling allow-
ances and other charges of such counsel shall also be settled by the Remembran
cer of Legal Affairs.

(2) Procedure for engagement.—{(a) lncases where the engagement of a special
counse! on behall of the State or its officers for the conduet of any case is
considered necessary by any Collector or Government officer concerned, he
shall send his propesal to that effect well in advance of the date fixed for hearing
of the case to the Remembrancer of Legal Affairs, through the administrative
department concerned, stating fully the following points:—

(f) the nature of the case,
(/i) the svidence to be brought forward,
(4ii} the reasons for justifving the engagement of a special counsel,

(/v) the circumstances on account of which ,tl;e Government Pleader
concerned cannot be entrusted with the case,

(v} the date and place of hearing of the cass,

{v/) the approximate number of davs of hearing the case is likely to take,

( vii) which other counsel, if any, is proposed to be engaged,

(viir) at what rate it is proposed to remunerate a counsel, if appointed,

(#) The Law Officer concerned may send his proposal in the above ma
t o the Remmembrancer of Legal Affuirs direetly.

(¢) I the case s within the jurisdiction ol the Joint Secretary or the Deputy
Secretary to Government, Law and Judiciary Department st Nagpur o
Aurangabad, as thecase may be, the proposals in the clauses (a) and (5) shall be
sent to the Remembrancer of Legal Affuirs through them.

(d) If there is no sufficient time for such communicution to be made befor
the date fixed or likely to be fixed for hearing of the case, the court may be
moved to adjourn the case or to fix a date in the first instance at a sufficie
interval of time, (o enable the Collector or the Government officer or the
Officer concerned to obtain sanction for the engagement of a special counsel.
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&) If the Remembrancer of Lega! Affairs thinks that the case is & fit one for
e engagement of a special counsel, hie shall, either on receipt of the proposal
gRder clauses (4) to (d) or suo motw, issue erders for the enghgement of"a special
sounse] on such terms as he deems fit.

{f) The fees, travelling ailowances and other charges to bie paid to a special
Rnnscl shall be settled in advance by the Remembrancer of Legal Affuirs
Wit the special counsel before he i engiged and shall be payable by the
IRemembrincer of Legal Affairs,

V9. Procedure in forest cases—(1] Either the Conservator of Forests or
Fthe authority has been delegated by the Chief Conservator of Forests (o the
Divisional Forest Officzt then the Divisional Forest Officer may sanction the
mgagement of 4 special counsel for conducting the prosecution on behalf of
he tate for the offences in forest cases, subject to the following conditions,
namely :—

(a) the services of the Public Prosecutor are not available,

~ (b) the fees payable to the special counsel do not exceed those which would
be payable to the Public Prosecutor for appearing in such case, and

(¢) the charges incurred by such engagement do not exceed Rs, 250 when
1the engagement is sanctioned by a Conservator of Forests and Rs. 100 when
the engagement is sanctioned by a Divisional Forest Officer.

.~ (2) The Conservator of Forests or the Divisional Forest Officer concerned
shall, as soon as may be, inform the Remembrancer of Lepal Affairs of the
appointment so made, The Divisional Forest Offlear shall send his information
through the Conservator of Forests,

- 20. Preparation of briefs for special counsel. —Whenever in any civil case
in the State, 1o be heard cither in the High Court a4t Bombay, Nagpur or
Aurangabad or in any subordinate court the enpagement of @ special counsel is
sanctioned by the Remembrancer of Legal Affuirs, the following procedure
“ghall be lollowed :—

(a) if the case is filed in the High Court at Bombay, Nagpur or Aurangabad
the Government Pleader concerned in the High Court shall, if so instructed
by the Remembrancer of Legal Affairs, 1ake necessary sieps for nreparing
the counsel’s brief in such case; |

(#) if the case is filed in any subordinate court in the State, the Govern-
ment Pleader concerned attached to that court shall, il so instructed by the
Remembrancer of Legal Affairs, take steps for prepiring the counsel’s brief
in such case.

21, Appointment of Special Public Prosecutor —(1) The Remembrancer of
Legal Affairs shall appoint under sub-section (8) of section 24 of the Code of
Criminal Procedure, any person, who has been in practice as an advocate for
not less than ten years, as a Special Public Prosecutor on behalf of the State to

- conduct any criminal case or class of cases in the High Court or subordinate
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court, The proposal to that effect shall be made to him either by the District
Magistrate, Commissioner of Police, Public Prosecutor or the Government
officer concerned, through his administrative department.

(2) The provisions of clauses (@) and (b) of sub-rule (2) of rule 18 and rule 20
shall, muratis mutandis, apply to the appointment of a Special Public Prosecutor,

22. Engagement of Special Counsel or Special Public Prosecutor on the
request of private parties—If in any case, civil or ¢riminal, a request is made
by any private party, interested in the case, for the appointment of its own
advocate as a Special Counsel or Special Public Prosecutor, as the case may be,
on the condition that the payment of fees of such advocate will be borne by |
that party, the Remembrancer of Legal Affairs may, after considering such |
case on merits, appoint such advocate for that particular case or caseés,

23.  Engagement of counsel for the defence of soldiers charged with criminal
offence —In case where arrangements are to be made for the defence of soldiers
(including FCOs, WOs, NCOs and Sepovs when on duty) who are charged with
criminal offence in accordance with paragraph 421 of the Regulations for the
Army, 1962 (see Appendix A), the Brigade/Sub-area Commander shall arrange
with the District Magistrate’ concerned for the selection of a counsel and he
shall be paid by the military authorities.

24.  Legal Aid for the defence of persons accused of offences punishable with
death.—(1) (a) Notwiihstanding anything contained in the rules made by the
High Court under sub-section (2) of section 304 of the Code of Criminal
Procedure, m all cases tried before a Sessions Judge in which any person is
liablc 1o be sentenced to desth, the accused shall be informed by the committing
Magistrate at the time of sommittal that unless he intends to make his own
arrangements for legal assistance, the higher court i.e. Sessions Court will
engagj; 4 legal practitioner at Government expense to appear bzfore it on his
hehall’; '

(b) in confirmation cases and in appeals against aquittals or for enhancement
of sentence filed on the Appellate Side of the High Court in which the aceused
is liable to be sentenced 1o death, the accused shall be informed similarly by the
trial court;

(e) ifit is aseertained that he does not intend to engage a legal practitioner at
his own expense, a ualiied legal practitioner shall be engaged by the higher
court concerned 1o undertake the defence and his remuneration shall be paid
by Government in the Liw aud Judiciary Department.

; IEZ) In such cases the fee of the defence counsel for the accused shall be as
clows —
(@) On ithe Appellate Side of the High Court.—(i) For preparation and
perusal, for first five hours of hearing—Rs. 100.
(i) Refrasher per hour—Rs. 10.
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Uh) In the City Sesyions Court ar Borhay—Rs. 150 per Jay for every day
on which he actually conducts the case subject o a maximuwn of Rs. 600
for each case; .
"(c) In the Sesyions Coues in the mufussil—Rs. 75 per day [or svery day
on which he actually conduets the cuse subjeci (o a maximum of Rs. 378
for each case,
{3) The recommendations for higher fess in any particuiar case may pe made
g Government in the Law and Judiciary Department by the court which
fecides (he case,
(4) The apoointment of 4 defence counsel shall pot be deferred unti! the
joused has bzen called upen (o plead. The defence counse; shall, nlways be
fpointed seffciently in advance to enablz him 10 take copies of the deposi-
bns and otlier nceessary papers which shall be furnished Iree of cost belpre the
emmencement of the trial or other proceading, I after the appointment of
uoh legal practitioner tie accused anpoints anoiher counsel, the defence
| appointed by iz court may still in the diserstion of the Remembiiugcer
i Lepal Affairs, the Rogistrar o7 Additiona! Regisirt: or Deputy Registrar of
he High Court or this Sensions Judge, as the case may be, be allowed his (o
for the casc, bl the conies already préparcd shall he made available only upon
gyment for the use of the eounst! privately appoinled by (he accused.

25, Emnloyment of counsel for die necused whea an appeal is jfifed hy lie
State.—(1) When the Stare has filed an appeal in the High Court against an
srder of acquittal or sentence, the trial court on reccipt of an intimation that
M apptal has bees aim:tted, shall in cases of aecused prrson who Is unable to
pgaze & counsel on segouni of poverty, inform such accused person, whether
M custody or not. that unless he intends to make his own arrangements {or
egal ussistance, the hgaer edurt will engage a legal practitioner at Government
mpense 1o anpear hefore 1t on his behall. In such cases 1.2, In cases of poverty
fie acouscd chould be asked whether be intend; Lo engags o legal prachtioner
athis own capense, ‘and i not, whether thers iz apy porticular practitioner
whorn bz wishes to be engaged for him by the lngher eourt and his renly should
be reported to Lhe Registrar or Additional Registrar or Depoty Registrar,
gs the case may be, of the High Court. Any particular practitionsr named by
']. accused may be engaged, if possible, or otherwise some other practitioner
shall be engaged by the Rezistrar or Additional Regeetrar or Digpuly Regis-
trar, as thoe case may be, of the High Court.

(2) No elaborate enguiry info the poverty of the accused is nzcessury. The
egal assistance shall be offered to any pzrson who can not easily afford the
eost of the journey or of his own expense, as the case may be,

_ (3) The fee of such legal practitioner shall be Rs, 30 for each case, which
amount may in the discretion of the Registrar be increased to Rs. 50.

L INN
=

. Note.—The provisions regarding the appointment of an advocate for un-
defended accused at Government cost in the cases before the High Court are
also contained in rules 31 to 33 of Chapter XXVI of the Bombay High Court
Appellate Side Rules, 1960.
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26, Grant of legal aid to unrepresenicd aruma’ persans. @t Governmen
cosi—The following rules are made by the High Court at Bombay in exervise
of the powers conferred on it by sub-seotion (2) of section 3064 of the Code of
Criminal Procedure (published in the Makaravitra Government Gazetie, Paff
IV-C, dated the 16th December 1982) for the grant of legal aid to unrepresented
accusead parsons, who have no means to enpape a legal praciitioner for th
defenoe in eriminal trials or cases before the Courts of Scssion or other criming
courts; —

(1) The legal aid to unrepresented accused person in cases before th
Court of Sessions Rules, [982 (yee Appendix B);

(2) The legal sid to unrepresented accused person in criminal cases othef
than those before the Court of Sessions Rules, 1982 (see Appendix C)

Part B. Panel Counsel,

Counsel namely ‘A’ am:[ B* Panel Counsel on the Ongmnl and Appell
Side of the Ihgh Court at Bombay. The appointments of the advocates on thest
Pancls shall be made by Government in the Law and Judiciary Department., |

(2) Terms and Conditions of appointment—(a) In respect of ‘4" Pand
Counzel —The advocates hdvmg not less than fifteen years practice in the
High Court with wide experience in the matters lmo!vmg Caonstitutional Law
shail be considered eligible for being appointed as * A ° Panel Counsel on (8
Panel of Government counsel on the Original and/or Appellate Side of

High Court at Boambay.

(b) In respect of "B’ Pamel Counsel—The advocates having not less thag
SEVEN Vears prm.m:e in the High Court shall be considered eligible for beif
appointed as * B * Panel Counsel on the Panel of Government counsel on thi
Original and/or Appellate Side of ihe High Court at Bombay.

(¢) Notwithstanding anything contained in the foregoing provisions, i it
the opinion of Government in the Law and Judiciary Department, 2 person is.

(i) a d;stmguﬁhcd jurist, he shall be eligible for being appointe
as ‘A’ or “ B’ Panel Counsel on the Origintl and Appellate Side -Jf i
High Court at Bombay, irrespective of the fact whether such & person is@
18 not practising as an advocate, or if he is or was practising 2e an advocalsy
whether he has or has not completed the period of practice preseribed i
cleuse (a) or (b), as the case may be, on the date of such appeirtment:n

(#) a retired judicial officer or officer of the rank not below that of a Joie
Secretary in the Law and Judiciary Departmentand who, prior to his joini
service as such officer was a practising advocate, or !md practised as ag
advocate, for not less than fifteen or seven years, ‘as the case may be, B
shall be ﬂhg:blc for being appointed as ‘A °, or as the case may be ' B” Pang
Counsel on the Original and Appellate Side of the High Court at Bumbay.

Explanation.—In computing the period of practice preseribed in this clq 154
there shall be included any period during which the person has held judic
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8 or the office not below the rank of Joint Secrefary in the Law and
glary Department, after he became an advocate.
{8) The appointments of *A” Panel Counsel shall be subject to the
dilowing terms and conditions, namely:—
%0 it is left to the good sense of * A * Panel Counsel whether they should

'_'_-];_" sar against the State or its officers in any civil matter or not;

() normally * A" Panel Counsel shall not decline a brief offered on bebalf
of the State or its officers;

{iif) < A" Panel Counsel shall be entitled to fees as prescribed in sub-roles
(4) and (5) of this rule. *
le) The appointments of * B” Panel Counsel shall be subject to the following
prms and conditions, namely:—
i) he shall not advise, act or appear against the State or its officers, in
any civil case without the previous permission of the Remembraucer of Legal
Affairs and without ascertaining whether Government in the Law and
Judiciary Department requires his services.
(i) normally * B Panel Counsel shall not decline a brief offered on behalfl
ol the State or its officers;
(i * B* Panel Counsel shall be entitled to fees as prescribed in sub-rule
(4) of this rule. .
| (f) Ifin any case the amount of [ee payable to the Panel Counsel is in dispute,
he decision of the Remembrancer of Legal Affairs thereon shall be final and

binding on the Panel Counsel.

" (8) Allotment of work.—The Panel Counsel shall conduct such cases on
b of the State or its officers which are entrusted to them by the Advocate-

General.
(4) Fees for appearance on the Original Side of the High Court ai Bombay:—
L} A ¥ Ml W B Ll P.aml

Counsel's  Counsel's
Fees Col. | Fees Col. 2

Rs. Rs.
A. Long Cause Suits :— ‘

| (i) Brief to draw plaint .. .. s At 120
. (i) Brief to settle draft plaint . v 150 e
(iii) Brief to draw writlen statement .. ‘o A RO 120

(iv) Brief to settle draft written statement e 150 '
(v) Brief to apply for directions o P 30
(vi) Brief for adjournment . .. e 30
(vii) Brief for hearing and final disposal, per day .. - 600 450
(viii) Brief to hear judgment (when it is kept CA V) ... 45

H 451810
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A ' Panal ‘B'p
Counsel's  Counse
Foes Col. 1 Fees Col.

Rs. Rs.

B. Short Cause, Summuary Suits, etec. —

(i) Brief for hearing when the suoit is likely to be Y 60
transferred to Long Cause List,

(i) Brief for hearing where evidence is likely to be
recorded.

300

C. Writ Petitions :—
(i) Brief to draw petition

(éf) Briefl to settle draft petition . 225

(ii) Brief to settle draft affidavit (in case of ‘B’ Pancl 225
drawing alse).

(#v) Briel for adjournment . oFn

(v) Brief-for hearing and final djspnsal per dw 600
(vi) Brief to hear judgment (when it is kept CAV.) . S
(vii) Hearing of notice of admission - 225

(viii) (1) Brief for appearance in appisanons made e
for direction of the court.

(2) To submit to the orders of comt
D. Appeals in the High Court :—

(i) Brief to seitle draft memorandum of app=l (ia 225
case of * B' Panel drawing als0).
(if) Brief for hearing and final disposal, per day .. 600

(iii) Brief to hear judgment (when it is Lept CAV) . olore
(iv) Brief to draft petition for leave to appeal to the 225
Supreme Court (in case of * B ' Panel drawing also).

{v) Brief to draft affidavit in reply or rejoinder ST
to the Petition.

(v7) Brief for adjournment "

(vii) Brief for hearing of the penunn for leave to 225
appesl to the Supreme Court (first five hours

of hearing).
(viii) Brief to draft statement of case ., 600

{ix) Biref to oppose or support admission of appeal 225
or to obtain stay.

E. Interlocutory Proceedings :—

(i) Brief to settle draft affidavit in reply to Chamber
Summons or Notice of Motion.
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N B ' "_for'ndjnummenl | ..
) Brief for hearing of Chamber Summons
Brief for hearing of Notice of Motion

) Brief for hearing and final disposal, per dav
) Briel for adjournment ' ve

8 Applications filed directly to the Hich Court under
Jroviso to sul-section (1) of section 61 of the Bombay
pates Tax Act, 1950 — '
) Bricf' to draw up or settle application—
(@) For drafting only f

(&) ¥or settling only .

{e) For drafting and settling

2) Brief for hearing of the application

g’

Seles Tax, Land Acquisition and Stamps references i —

‘A’ Panel
Counsel's

Fees Col. |

UL B

BB

600

75
150
225

"B’ Panel
Fees Col. 2
Rs.

3
130
150

75

LI BN ]

150

Note - —{i) The brief for appezrance at the time of hearing should be entrusted

b oI ¥y bne counsel.

() Brief to draw petition

(i) Brief to settle drafl petition " ..
(i) Brief to settle draft affidavit (in case of “B'Panel
 -drawing also),

@) Brief for adjournment .. e
(¥) Bricf for hearing and final disposal, per day ..
¥i) Brief to hear judgment (when it is kept CALV.)

'(vir) Hearing of Notice of Admission

LI

i Arbitration Proveedings :—

- (i) Brief to draw written statement or any other

' pleading.

(#) Briel 1o seftle written statement or other
pleading.

(i) To oblain directions .

H 4518 —10a

......

225

225

130
130

30
300

30
150



‘A' Pancl DY
Counsel's Counse
Fees Col.l Fees Col.
Rs Rs.
(iv) To apply for adjournment .-
(v) Opinion . . S 225
'(w‘ ) To apply for interim stay AF Ve 120
(vii) To oppose application for interim injunction .. 225

(viii) Hearing and opposing Chamber Summons for 225
extension of time.

(ix) Brief for hearing and final disposal, per day 600

(x) Visit to the site, perday .. .3 600

Y.  Miscellaneouy Petitions :—
(a) Claims 1o be filed before Official Assignee—

(1) For adjournment % - 30
(if) To submit to the orders of the caurl .a 45
(iif) To consent to the withdrawal of the petition .. 30
(iv) To appear and obtain leave of the court to 225

attach the moneys lying with the Court Receiver,

(v) To appear and obtain orders for payment of the 225
amount which is lying with Court Receiver,

High Court, Bombay.
(vi) For hearing and final disposal, per day - 225
(vii) To settle draft memorandum of appeal - 225

Note—In appeals filed therefrom the counsel will get the same rate ol" i;
as prescribed above for adjournment and appearance etc.

(B) Claims to be filed before O_ﬂ‘icm! Liguidator—

(i) Adjournment 30
(i) For drg{'tmg affidavit in support nf the cimms 225
ed .

(iii) Appea.rauce before the Official Liquidator .. 225
(iv) For hearing and final disposal, per day 225
(¢) Matters before Taxing Master under the Bombay

Court-fees Act, 1959—
(i) Adjournment o 30
(if) To appear before Taxmg Master, pcr day .. 225
(iii) To settle draft memorandum o 225 |}
Note—In filed therefrom, the counsel will get the same rate of

as prescribed above for adjournment and appearance ete.
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‘A" Panel “B' Panel
Counsel’s Counsel's
Feos Col. 1 Fees Col. 2

: _ Rs. Rs.

d) Testamentary and Intestate jurisdiction matters— '

(i) To apply for adjournment - = 30 30
(i) To scttle draft affidavit . i 225 150
(i) To abtain directions . X 45 30
iv) To withdraw the objections raised by the 45 30

~ respondents. -
{v) For hearing and final disposal, per day - 225 150
e) Adoption Petition matters—

Brief for hearing and final disposal .. 3 .. 150

" Note 1.—In the above Miscellancous Petitions the Government Pleader, Hight
Bourt (Original Side) at Bombay shall engage * A * Panzl Counsel only in
Xeeptional cases and thal (oo after obtaining in that behall prior approval
g writing of Government in the Law and Judiciary Department. In such an
gvent * A ' Panel Counsel so appointed shall alone conduct the case and no “ B’
mnel Counsel shall be engaged to assist the * A ' Panel Counsel.

‘Note 2.—In the case of group matters or similar matters, where the matters
:j';l- by one common judgment, the counsel (A as well as B Paﬂﬁl)
shall be entitled to only one set of fees, In all such group matters or similar
matiers the Government Pleader, High Court (Original Side) at Bombay,
§hall engage only one and the same A Panel Counsel assisted by one and the
same B Panel Counsel.

_I Explanation.—The above. provision for payment of one set of fees shall
beé applicable also to applications made or to be made in the same or similar
matters which involve the same or similar points and are heard and decided
:“'J"_" her. _

Note 3.—No counsel shall be allowed to claim separate fees for conference.

K. Tie rates of fees under items A to J shall be payable subject 1o the
gondition that, il two or more cases are conducted during a day, not more
than Rs. 900 per day shall be payable 10 ‘A’ Panel Counsel and not more than
5. 600 per day shall be payable to ‘B’ Panel Counsel, irrespective of the number
of cases conducted by him during that day.

" (8) Fees for appearance in civil writ petitions on the Appellate  Side of the
High Court at Bombay—

A Panel
Counsel

Rs./
(i) For hearing and final disposal, per day AR .. 600
(i) Brief to oppose petitions on admission (if the hearing lasts 223
for less than 3 hours) and briefl to appear and oppose notice of




il
=~

Rs,

interim stay, application and injunction in writ petition before
admission or afier admission but before final hearing.

(if) Brief to oppose petitions on admission (if the hearing lasts for 600
more than 3 hours) and brief to appear and oppose notice of
interim stay application and injunction in writ petition before
admission or alter admission but before final hearing,

(iv) Brief to draw petitions or any other pleadings .. O ¥ &
(¥) Brief to settle petition, affidavit in reply, rejoinder or any other 225
pleading.

(vi) Brief for hearing of the petitions for leave to appeal to the 225 |
Supreme Court or to oppose the stay application (if' the
hearing lasts for less than 3 hours).

(vii) Brief to draw statement of case in the Supreme Court .. 600

Note I.—In the case of group matters or similar matters, where the matter
-are decided by one common judgment the counsel shall be entitled (o onlg
one set of fees, In all such group matters or similar matters the Additions
Government Pleader, High Court (Appellate Side) at Bombay shall cngage
only one and the same A Panel Counsel assisted by one and the same Assistan
Government Pleader.

Explanation.—The above provision for paymient of one set of fees shall bs
applicable also to the applications made or to be made in the cases involving
the same or similar points and are hedrd and decided together. '

Note 2.—The above prescribed rates of fees shall be payable subject 1o thi
condition that, if two or more cases are conducted during a day, fol maf
than Rs. 900 per day shall be payable to “A’ Panel Counsel, irrespective of
number of cases conducted by him during that day.

Note 3.—No cousnsel shall be allowed ro ¢laim separate fees for conference

(6) (a) There shall also be a Panel of Counsel, one each, for the High Coun
at Nagpur and Aurangabad. The appointmenis of the advocates on (hess
Panels shail be made by Government in the Law and Judiciary Department

(5) the Panel Counsel shall be entitled to fees as prescribed for the Governé
ment Pleader or the Additional Government Pleader or the Assistant Govef
ment Pleader in the High Court at Nagpur or Aurangabad, as the case may be

(¢) the Panel Counsel shall conduct such cases on behalf of the Siate
its officers which are entrusted to them by the Government Pleader concermned
in the High Court at Nagpur or Aurangabad, as the case may be.

(7) If the Panel Counsel is deputed to New Delhi to appear before tli
Supreme Court or Delhi High Court or High Courts of other States, he shal
be entitled to the following fees and expenses:—
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408

{a) For A Panel Counsel—

(i) for hearing in regular matters .. Rs, 1,000 per day.
(i) for miscellaneous matters .. Rs. 600 per day.
o? B Panel Counsel—

T g ring assistance to Advocate-General of Special Counsel or A Panel
sl or Government Pleader or Additional Government Pleader ...

%) For appearance before the Supreme Court or other High Courfs—

L 600 per day.
'-mlvfl!ling expenses —He shall be entitled to travel by Air and claim the

{€) Expenses on incidentals, boarding and Iodging.—He shall be entitled
20 per cent. of the fees o meet his incidentals, boarding and lodging expenses
ing his stay at New Delbi or at any place of concerned High Court.

) In case any of the aforesaid Counsel is required to halt at New Delhi
i other States on account of the postponement of the hearing or the date
ginally fixed for hearing, then, such counsel shall be entitled to claim 30
g cent. of the fees prescribed above per day. In such contingencies, the
insel shall be entitled to the fees as stated below:—

4) ‘A’ Panel Counsel—
{{) For hearing in regular matiers .. .. Rs, 500 per day.
(i) For miscellangous matiers : .. Rs, 300 per day.

15) ‘B’ Pancl Counsel— .
'For giving assistance to the Advocate-General, Special Counsel, ‘A’ Pancl
bunsel, the Government Pleader or the Additional Government Pleacder—

s, 300 per day

" Provided that, if the postponement is for a period of more than three
days, then the counsel shall not be entitled to claim 50 per cent. of the
fees as prescribed above, but in that event the counsel shall forthwith,
on the very day on which he comes 1O know about the pestponement,
return to his headquarters and thereafter again proceed to New Delhi
ot the High Court in any other State, as'the case may be, on the next day
fixed for hearing. The counsel concerned shall be entitled to claim
50 per cent. of the fees prescribed above, only if he complies with
this direction :

Provided further that, the counsel shall not claim any fees during the

aforesaid halt if he conducts any other case on behalf of the State or any
other private party.
28, Panel of Special Counsel for the High Court.—(1) There shall be a Pancl
of Special Counsel on the Original and Appellate Side of the High Court
a lBemhay. The appointments of the advocates on the Panel of Special Counsel
ghall be made by Government in the Law and Judiciary Department.
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(2) Terms and Conditions of appointment.—(a) The advocates having not less
than twenty vears practice in the High Court at Bombay with wide expzricnce
in the matters involving Constitutional Law as well as specialised laws like
service matters, contract, Labour Law, Sales Tax Law etc. shall alone beg
considered eligible for being appointed as Special Counsel on the Panel of
Special Counsel. - w

(b) The Special Counsel so appointed will be entrusted only with those cases|
wherein important questions of Constitutional and other Laws are involved:
They may also be entrusted such cases whereiti prestige of the Goyernment o
high stakes are involved.

(c) Whenever a brief is entrusted to a Special Counsel, he is entitled to engage
only on¢ jumor counsel from the Assistant Government Pleaders or B Pang
Counsel of his choice.

(d) He shall not, except under special circumstances and without priot
approval in writing of Government in the Law and Judiciary Department
engage in any matter more than one Assistant Government Pleader or B Pang
Counsel.

(3) Fees for appearance.—The Special Counsel engaged under sub-ralg
(1) and (2) shall be entitled to the fees at the following rates :—

Rs,

(¢) To oppose Petition on admission (if the hearing lasts for 600
less than three hours).

(h) To oppose Petition on admission (if the hearing lasts for 1,000
more than three hours), per day

(¢) For hearing and final disposal of the case, per day oo
(d) To settle draft affidavit

Note.—(i) Fee per day shall mean the fee for hearing upto five hours wheth
five hours occupied on the same day or spread over several days. Where §
hearing lasts for more than five hours, a fresh fee shall be admissible at
if{ame proportionate rate as above for each hour of hearing in excess of fi

Ours.

(ii) No separate fees for conference shall be allowed.

(4i) In the case of group matters or similar matters, where the matters @
decided by one common judgment, the Special Counsel shall be entitled to of
one set of fees. In all such group matters or similar matters Government in |
Law and Judiciary Department shall engage the same Special Counsel.

Explanation.—The above provision for payment of one set of fees shall
applicable also to applications made or to be made in the same or siml
muiiters which involve the same or similar points or are heard and dec
together.
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) If the Special Counsel is deputed from Bombay to New Delhi to appear
ifo the Supreme Court or Delhi High Court or High Courts of other States,
il be entitled to the following fees and expenses :—

) For apprarance before the Supreme Court or other High Couris i—

'f‘ ‘of hearing in regular matters : Rs. 1,600 per day.
(i) for miscellancous matters : Rs. 1,040 per day.
B) Travelfing expenses.—He shall be- entitled to travel by Air and claim

tual air fare.
y E - cidentals, boarding and lodging—He shall be entitled to

ey Expenses on i
‘Ser cent, of the fees to meet his incidentals, boarding and lodging expenses

Brine his stay at New Dalhi or at any place of concerned High Court.

W) In case the Special Coumsel is required to haltat New Delhi or in other
Beates on account of the postponement of the hearing or the date originally
xed for hearing. then, cuch counsel shall be entitled to claim 50 per cent. 0
he fecs prescribed above per day. In such contingencies, the counsel ghall

sentitled to the fees as stated below —

i) For hearing in regular matters—Rs. 800 per day.

(if) For miscellancous mitters—Rs, 520 per day.

Provided that, if the postponement is for 2 period of more than three days,
fen the counsel shall not be entitled to claim 50 per eent. of the fees as prescrib-
pdabove, but in that event the counsel shall forthwith, on the very day on which
he comas to know about the postponement, return 1o his headquarters and
fhersafter again proceed to New Delhi or the High Court in any other State,
@8 the case may be, on the next day fixed for hearing. The counsel shall be
gntitled to claim 50 per cent.  of the fecs prescribed above, only if he complies
with this direction : |

{ Public Prosecutors.—(1) There shall be a Panel of
advocates, having a p rs, constituted for the
- appoi tments of Special Public Prosecutors in Greater Bombay for conducting

cases in the City Sessions Court and the Courts of Metropolitan Magistrates
at Bombay, as and when considered necessary.
~ (2) Such appointments shall be made under section 24 (8) of the Code of
Criminal Procedure in each case by Government in the Law and Judiciary
Department.

Part C. Advocate-on-Record in the Supreme Court.

Record—{1) Government in the Law and
n-Record in the Supreme
tate for the conduct of its
[l as High Court or other

29, Panel of Specia
t o a nractice of not less than ten yea

30. Appointment of Advocate-on-
Judiciary Department shall appoint an Advocate-0
Court as a Government Advocate on behalf of the S
litigation, civil and criminal, in the Supreme Court as we
courts and tribunals at New Delhi,
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(2) (@) Government in the Law and Judiciary Department shall also form
a Pancl of Advocates in the Supreme Court consisting of Groups A, B, C and D
for the proper conduct of its cases in the Supreme Court, The Panel Advocates
shall conduct those cases in the Supreme Court on behalf ,of the State as may
be entrusted to them by the Advocate-on-Record.

(b) They shall be entitied to the fees as formulated by the Government of
India for various groups as shown below —

Groups matler mat .:
per day per day
Rs. Rs.
(i) Group A (1) .. - " .. 1,600 1,040
' 2 ... n s <o Lo - 600
(@) Group B o s P ols 600 300
Hearing  Hearing  Miseellansog!
of on nuitiers
Ist day  other day per diy
() Group C .. . . 400 300 250
(iv) Group D s 5 e o300 250 200
(v) Group E— ' |

(1) Fees for drafting special leave petition, statement of case and 200
reply affidavit to writ petition, -

(2} Fees for drafting counter affidavit to stay petition or other 100
miscellaneous petition, . stay petition and civil mis-
cellaneous petition.

- (3) For preparation of list of documents or hearing judgment .. 30

These fees shall be for effective hearing on per day basis irrespective of the
number of cases conducted by the advocate on that day. In case the adve calg
appears in the Supreme Court on the date fixed for hearing of a case but the
case is adjourned for whatever reasons and there is no effective hearing on that
diy then the advocate shall be entitled to claim 50 per cont. of the fees presoribet
above per day.,

Explanation.—If the advocate obtains adjournment for the sake of his conye
nience hie shall not be entitled to any-fee for that day. :



CHAPTER IV

L SUITs, LAND ACQUISITION CASES AND OTHER CIVIL PROCEEDINGS IN THE
ML Courys v THE Morussit, City Civit COURT AND SMALL CAUSES
ouRT AT BoMpay AND IN THE HIGH COURT (ORIGINAL SIDE) AT BOMBAY,

_ Part A

Procedure for institution of suits on behalf of State or its officers—
Report to be submitted before a suit iy instituted.—(a) Any Government
ger, wishing to institute a suit, shall submit a clear and detailed report
igh the ordinary channels of communication, to the head of his départ-
{i) the ciccumstances whichTrender the suit necessary;

(@) the cxact nature of the claim for which itis to be instituted;

l‘: : l.'hc steps, if any, which have been already taken to obtain 'satisi'aclion '
of the claim; |

(i) what object or excuse, if any, the defendant (i.e. the person against
whom it is proposed to institute the suit) has urged against the claim; ~

{¥) the evidence, both oral and documentary, which is proposed to be
iadduced in support of the claim;

vi) the evidence which, so far as is known, the defendant will be able to
adduce in his defence;

[vit) whether the circumstances of the defendant are such as to render it
ikely that satisfaction will be obiained of any decree that may be passed

, (viif) present address and other necessary particulars, which would faci-
litate eflective service of summons on defendant;

(b) all documents relied upon and all correspondence and other papers,
whether in English or in any regional language connected with the subject
matter of the proposed suit, should be sent alongwith the report:

)

o

M{e) the probability of the recovery of a sum at least equal to the costs of the
suit shall be ascertained before recommending the institution of any suit, unless,
for reasons which shall be explained, it is considered that the suit should be
brought notwithstanding that the recovery of costs of the suit is doubtful.

" Note.—The limitation for filing of any suit by or on behalf of the State is
30 years from the date on which the claim becomes enforceable as per Article
112 of the Limitation Act, 1963.
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(2) Report ta be forwarded by head of the department to the Remembrancer o
Legal Affairs or the Joint Secretary or the Deputy Secretary to Goyernment, Lay
and Judiciary Department at Nagpur or Aurangabad, as the case may be.—{(a)
head of the department, if he thinks that all the necessary preliminary step
have been taken and that there is prima facie sufficient cause for the institutiof
of a suit on behalf of the State, shall forward the report with his opinion 1
the Remembrancer of Legal Affairs or the Joint Secretary or the Depul
Secretary to Government, Law and Judiciary Department at Nagpur o
Aurangabad, as the case may be; |

b) the head of the department shall make an appointment of a suitabl
officer by designation as the officer-in-charge for the suit. In doing so, he sha
have regard, among other things, to the importance of the points of Law ani
facts involved in the suit, the value of the subject matter of the suit-and rank
status and cepacity of the officer to undertake repsonsibility for the conduct d
the suit. He shall communicate the same to the Remembrancer of Legal Afai
or the Joint Secretary or the Deputy Secrstary to Government, Law and Judh
ciary Department at Nagpur or Aurangabad, as the ¢ase may be, the Gover
ment Pleader concerned, the officer who made the report under sub-rule (
and the person appointed as officer-in-charge of the suit.

I .

(3) Orders of Government in the Law and Judiciary Depariment fo be oo
municated to Government Pleader—If Government in the Law and Judicmt
Department sanctions the institution of the suit, a copy of the Governmes
Resolution in Form No. 1 or 2 authonsing such institution, shall be sent to i}
Government Pleader of the concerned court in which the suit is to be institute
In cases in which the suit is to be filed on behall of a Government officer, i
Government Resolution shall also state which officer is authorised to vetd
the plamnt.

(4) Preparation of Plaint.—(a) After the institution of the suil is sanctions
a draft of the plaint shall be prepared within three months by the Governm
Pleader concerned in consultation with the officer, who proposed its institutil
and shall be forwarded by him to the said officer for scrutiny with refe rer)
to the correctness of the facts in the first instance. The officer concerned the
after shall forward the draft plaint to the Remembrancer of Legal Affairs op
Joint Secretary or the Deputy Secretary to Government, Law and Judici
Department at Nagpur or Aurangabad, as the case may be; for approvaly

(b) the Remembrancer of Legal AfTairs or the Joint Secretary or the D p
Secretary to Government, Law and Judiciary Department at Nagpuf
Aurangabad, as the case may be, shall accord his approval to the draft of
plaint in Form No, 3 ; !

(¢) after obtaining the approval, the plaint shall be signed, verified as per
provisions of Order XXVII, rule | of the Code of Civil Procedure, by #
Government Pleader or the Government officer concerned and presented by
Government Pleader concerned to the court, except when the suit is to be i
on behall of a Government officer, in which case it shall be signed and ¥
fied by the officer mentioned in the Government Resolution.
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8) Arrest or attachment before judgment.—After the institition of suit, the
fficer-in-charge ot the head of the department shall cause an enquiry 10 be
de as to whether there are grounds for proceeding against defendant for
erest or attachment before judgment under Order XXXVIII, rule 1 or 3 of
e Code of Civil Procedure and, if necessary, shall direct the Government
jeader concerned 10 take mecessary action.

(6) Papers to be sent to the Remembrancer of Legal Afjairs or the Joint Sécre-
ary or the Deputy Secretary o Government, Law and Judiciary Department
it Nagpur or Aurangabad, as the case may be—The Government Pleader
soncerned shall send the true copies of the plaint, as actually pmentcd in the
ourt, or any written statement filed by the defendant, and the issues framed in
fhe suit, as well as of any subsequent amendments of the issues or additional
eses under Order X1V, rule 5 0 the Code of Civil Procedure, to the officer-
fn-charge and to the Remembrancer of Legal Affairs or the Joint Secretary
or the Deputy Secretary to Government, Law and Judiciary Department

‘Nagpur or Aurangabad, as the case may be.
ion.—No alterations or addi-

A7) No amendment of pleading without permiss

tions shall ordinarily be made in the pleadings by the Government Pleader
concerned after they have been approved and filed in the court. If any altera-
tions or additions are considered necessary, he shall submit the brief to the
‘officer-in-charge concerned for orders. If there is 1o time for such action,

he may move the court for necessary amendment of the pleading without
ssuch prior approval, but such amendments shall immediately be reported to the
officer-in-charge concerned, The Government Pleader concerned shall then
send an amended copy of the plaint to the Remembrancer of Legal Affairs or
the Joint Secretary or the Deputy Secretary 10 Government, Law and Judiciary
Department al Nagpur or Aurangabad, as the case may be, for information.

: Part B

30 Procedure for defence of suits on behalf of State or ils officers—(1) Notice

ﬁ:ﬁ.—_—%ﬂrﬂ 4 notice of a suit against the State, under section 80 of the
Code of Civil Procedure, is received by the Secretary to Government or the

Collector concerned, he shall forward the same within 7 days to the officer
P sd with or conversant with the matter in respect of which

Egiﬂmpaﬂy concerned _
o cuit is threatened. He shall also send within 7 days one copy of notice
to the Remembrancer of Legal Affaits or the Joint Secretary or the Deputy
Secretary to Government, Law and Judiciary Department at Nagpur of
Aurangabad, as the case may be, and another copy to Governmeni in the
administrative department concerned. If any Government officer receives such
potice of threatened suit against him in respect of any act done or purporting
to be done by him in his official capacity, he shall also act in the same manner
as stated above.

- (2) Action to_be taken when the threatened suit is indefensible—(a) The
Government officer to whom the notice is forwarded or served as stated in
sub-rule (1) shall examine the claim made in the notice and ascertain the facts
with reference to the relevant documents;
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(h) where thé statements made in the notice are vague, he shall endeavou
to obtain, within 7 days, if possible in writing, a clear statement of the gri
of the person who served such notice;

(c) where upon a consideration of the relevant circumstances it appedrs fi
such Government officer that the act or conduct complained of by the notice
giver is wholly indefensible, he shall, within three weeks from the receipt ¢
such notice, take action to redress the grievance or make a report to the propé
authority to obtain such redress and take such other action in that behalf &
may be required; :

(d) where it is doubtful whether or not, the act or conduct complained of'i
justifiable, and the doubt arises as to the real intcation of Government in the
administrative department or such authority in any order, the carrying out o
which has occasioned the service of notice, he shall, within 7 days from th
receipt of notice, refer the matter for orders to Government in the administra
tive department or such authority;

(¢) where the doubt is as to the legality of the act or conduct complained of
though it may have been done in pursuance of a rule or order issued by Govern
ment in the administrative department or the superior authority, the adminig
trative department concerned shali send clear statement of the case, withif
7 days, to the Remembrancer of Legal Affairs or the Joint Secretary or the
Deputy Secretary to Government, Law and Judiciary Department at Nagpul
or Aurangabad, as the case may be, for advice who in turn shall send his _‘
opinion to the administrative department concerned ; '

(/) if as a result of the references under clauses (d) and (¢), the Governimen
officer concerned finds that the act or conduct complained of is indefensiblé
he shall forthwith proceed to redress the grievance;

(2) every endeavour shall be made by the Government officer concerned {6
have the matter disposed of within the statutory period of two months, fron
the delivery of notice, allowed by the Code of Civil Procedure before the
threatened suit can be instituted. If it is not possible to redress the grievanct
of the notice-giver within a period of two months, due to some administrative
difficuities, the Government officer concerned shall inform the notice-give
to wait for some time more after the expiry of the period of two months. Tht
intimation, that the grievance of the notice-giver has been redressed. shall b
given by the Government officer concerned to his head/administrative depart
ment concerned and also to the Remembrancer of Legal Affairs or the Join
Secretary or the Deputy Secretary to Government, Law and Judiciary Depatt
ment at Nagpur or Aurangabad, as the case may be; '

(M if any kind of lapses on the part of any Government officer concernad
dealing with the notice results in the prolonged litigation and avoidable loss ft
Government, the administrative department concerned should take a =:|j_‘
view of such lapses,

.
L1

=

(3) Action to be taken where the threatened suit is defensible—{a) 16 t
Government officer concerned, to whom a notice of suit against the State
forwarded, is of the opinion that the suit is defensible, or any Governmei
officer, who is served with a notice of suit in respect of an act done or purporting
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done by him in his official capacity, desires that Government should
fake the defence of suit, shall collect, with the least practicable delay,
ormation regarding the facts of the case which he can procure;

) such officer shall forward, within three weeks from the receipt 0. notice,
ipamwise comments and other information together with copies of all the
sary documents to the administrative department concerned and inform

he grounds on which it is proposed to defend the threatened suit. A copy
¢ grounds for defence of such suit shall also be sent to the Remembrancer
pgal Affairs or the Joint Secretary or the Deputy Secretary to Government,

and Judiciary Department at Nagpur or Aurangabad, as the case may be;

) the Government officer concerned should also give a suitable reply, in
mitation with the Government Pleader concerned, to the notice-giver
pre the suit is actually filed. Such action may sometimes result in avoiding

o

p .-:-: Ty liligﬂﬂﬂﬂ*

—

8) Procedure to be followed afier receipt of symmons.—(a) (i) The suammons
d pther processes of the court, unless directed against a particular Govern-
$6t officer, cither by the name or office, should be served on the Government
ader concerned attached to that court under Order XXVII, rule 4 of the
pde of Civil Procedure. The administrative departments concerned with the
phject matter of the case, may insist on such service being made on the Govern-
nt Pleader concerned. It may not be possible to refuse service of orders of
Beourt, particularly orders granting injunction, but in case of other processes,
§ possible to insist upon the same being served upon the Government Pleader
pneerned. All the administrative departments concerned may, therefore,
e that the Government officers, under their control, including their Registry
gtions, should not accept the processes from the court, but insist service on
e concerned Government Pleader, who would then be apprised of the matter
md would file his appearance in the court on the date fixed and take such suita-
bl steps as are necessary for the defence of such suit. But once a process of the
it is accepted or otherwise brought to the notice of the administrative
gépartment, it has to take a note of the same and must act with utmost prompti-
Bde. Such processes are intended to communicate the date of hearing of the
foceedings and it is absolutely necessary that every process of court should be
garefuily read by a responsible Government officer without any loss of time
and in case he has any doubt or difficulty, he should personally contact the
Law and Judiciary Department for guidance as to the future course of action;

(i) in case of suits filed against the Government officers in their official

eapacity, the Government officers concerned should accept the sunumons;

(b) (i) where a surmmons of suit against the State is served on the Government
Pleader concerned, he shall at once procure an uncertified copy of the plaint
afid other documents, if any, annexed to it and forward them together with
Summons and other processes, with the date of receipt of summons noted there-
on, to the Government officer concerned. who himsell, or by his subordinate,

is aileged to have given rise to the cause of action of the suit;

_(ii_) iff t he plaint relates tothe acts of two or more Government officers, the
abovesaid papers should be sent to the pri.nc-ipa_l of such Government officers;
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(iif) once the summons is reccived by the Government Pleader concerned
would be his duty to file appearance in such case; ,

(iv) if any Government officer is impleaded as a party defendant ina suu,
actions performed by him [awfully in his capacity as such Government offig
and the summons is served on him personally, he shall at once forwa
a Vakalatnama to the Government Pleader concerned (unless such Goverrn
Pleader, already holds a general power of attorney from him) and proct
through him an uncertified copy of the plaint and other documents, i af
annexed to it, He shall also request the Government Pleader concerned o |
his interim appearance in the matter;

(v) the Government Pleader or the Government officer cnncern-:d shall
copies of such summons and plaint With its annexures to the Remembrancap
Legal Affairs or the Joint Secretary or the Deputy Secretary to Gm*e 1
Law and Judiciary Department at Nagpur or Aurangabad, as the case may

(vi) if the summons and the plaint with its annexures are served upon
Caollector or the Government department concerned, such Collector or
department shall forthwith inform the Government Pleader concerned 1o ap e
in the case and also forward copies of such summons and plaint with |
annexures to him, with a direction to file interim appearance, and as well
to the Remembrancer of Legal Affairs or the Joint Secretary or the Depl
Secretary to Government, Law and Judiciary Department at Nagpur
Aurangabad, as the case may be;

(vii) if any notice of the court in respect of an interlocutory matter is rece
by the Collector concerned, he shall forthwith send such notice to the concen
Government officer and direct him to depute a responsible official to -r |
Government Pleader concerned in the matter.

(5) Report to be submitted to the head of the depariment.—(a) The Gow
ment officer concerned or the Government officer, who is sued in his  offi
capacity and who desires that Government should undertake the defence of 8
on receipt of the summons and the copy ol plaint with its annexures from
Government Pleader concerned, shall note the date ol such receipt and a
date fixed for hearing and shall at once proceed to ascertain the facts of thc 4
unless the facts have already been ascertained at the notice stage;

(b) heshall then submit a report through the ordinary channels of commun
tions to his head of the department stating distinctly—
(i) the number of the suit;
(if) the date on which and the court in which it is instituted;
(iif) the names of all the parties;
(iv) the amount or value of the claim;
(v) the date fixed by the court for the first hearing; and

(vi) whether the notice of the suit under section 80 of the Code of{
Procedure, has been given and, if so, the date of delivery of §
notice;
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hie following papers shall be sent to the head of the depaptment alongwith
i) the copies of the summons and plaint along with its annexures ie.
bpies of any dacuments or list of documents; -
i) the copies of his replies, in duplicate, to cach paragraph of the plaini
jig in details whether the statements made in the plaint are correst or nut,
i i not, in what respect they are inaccurate. The Government officer
[’ that parawise report should not be cryptic. It should be clearly
afed in the parawise report whether the allegations are to be admitted or
enied and, if so, to what exient;

(iif) a full and detailed statement in duplicate—
A} of the circumstances which led to the suit;

ﬁr of the courses which it is proposed 1o adopt namely, whether to
admit. compromise or defend the suit, and of the reasons for the same; and

m if it s proposed to defend the suit | the grounds on which it is
proposed to base the defence, and the evidence to be adduced;

(iv) if'ﬂl:: case turns on documentary evidence, the copies of the documents
for the originals) relicd on by the plaintifT (if procurable) and by the defence;
() all the correspondence and written proceedings connected with the
subject matter of the suit;

\vi). if the civil suit or @ny other civil proceeding is filed in the High Court
{Original Side) at Bombay then the copies of English translation of all the
documents should be supplied.

(i) The Government pleader concerned shall give the Governmaont officer
eoncerned such assistance as he may require in preparing his report under
this rule. _

\ {#). The Government officer concerned shall also give to the Governmeni
Pleader concerned, copies of the parawisé report and papers relerred (19
in clauses (#) and (¢) within 15 days ol the receipt of summons. 1F it is
ﬁﬂ' in the report to defend the suit, the Government Pleader oneerned
shall prepare a draft written statement in consuliation with the Government
officer concerned, if he leels it necessary, and supply it to the Government
officer concerned. If the Government Pleader is of the opinton that the suit
18 cither wholly or partly indefensible and may be compromised, he shall
with the draft writien statement ol defence, submit bis opinion in detwl
stating hiow far the suit will be defensible and suggesting in consullation
with the Government officer concerned, the terms on which the suit may
. be compromised.

" {6) (@) The head of the department shall, on receipt of report under sub-
rule (5) forward it to the Remembrancer of Legal Affairs or the Jjoint Sccretary
or the Deputy Secretary to Government, Law and Judiciary Department at
Nagpur or Aurangabad, as the case may be, with the opinion thergon und in
ga_rticular, as regards defensibility of the suit and the terms of compromise

suggested, if any;
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() the head of the department shall then make an appointment of & suita
Government officer by designation as the officer-in-charge for the suit. In d
- 50, he shall have regard, among other things, to the importance ol the poj
of law and facts involved in the suit, the value of the subject matter of the 8
and the rank, siatus and capacity of the officer to undertake the responsibi
for the mndur-t of the suit. He shall commumicate the same to the Remembrang
of Legal Affairs or the Joint Secretary or the Deputy Secretary to Governme
Law and Judiciary Department at Nagpur or Aurangabad, as the case may
the Govermment Pleader concerned, the Government officer. who munde reg
under sub-rule (5) and the person appointed as officer-in-charge of the smi

(7Y Provedure when twa or mare Government officers are jointly. conce
inn o suit—IT two or more Government officers, belonging 1o different depa
ments are sued conjointly, or if the plaint, in a suit against the State, relatey
the acts of two or more Government officers, they shall with the least po
delay, communicate with each other, and after mutual consultation, if pos
with a view to having a common line of defence, arrange for the prep: =';i
of & joint report for the purpose of filing a common written statement. Wi
a jeint report is not sent, & separate report, as per sub-rule (5), of cuch G0 --l
ment officer shall be auhmlmd simultaneously 1o their respective head oﬁ
department for further action under suberule (6) for the purpose of filig
separate wrillen statements.

(8) Sanctioning of the defence of suit and approval of written fmrcm 1
(@) (i) On receipt of the report under sub-rule (6) from the hend of the dep
ment, the Remembrancer of Legal Afairs or the Joint Secretary or the Depi
Secretary to Government, Law and Judiciary Department at Nagpur |
Aurangabad. as the case may be, shall examine the defensibility of the s
If he finds the suit to be defensible, he shall serutinise the draft written statem
ol defence, received with the report, and approve. modify ot revise it as ne
sary in consultation with the administrative department, if necessary. I
defence of suit is sanctioned by Government in the Law and Judiciary Dep
ment. the dralt written statement, as approved and revised by him in Fe
No. 3. alongwith sanction order in Form No. | or 2 and other case papers, 8
be forwarded to the Government Pleader concerned:

(i) the Goyernment Pleader or the Government officer concerned, asd
case may be, thep shall subscribe and verify the same under Order
rule | of the Code of Civil Procedure, and shall take such other steps fof
defence of the suit as mav be necessarv:

(h) in the case in which Government in the Law and Judiciary Depa
undertakes the defence of a suit against Government officer 1 his offi
capacity, the Government Resolution or order sanctioning the defence in' )
deemed 10 be the Government Pleader’s authority to appear and answer t@
Elmm and he shall at once on recerpt thereol move the court to cause a nol

s authority to be entered in the register, but shall not produce such resol
or order in the court.
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) If the suit is indefensible—If the Remembrancer of Legal Affairs or the
it Secretary or the Deputy Scoretary to Government, Law and Judiciary
enartment at Nogpur or Aurangabad, as the case may be, finds that the suit is
gdelensible, in whole or in part, or may be compromised, he shall obtain
mitable orders in the matter from Goverament in the administrative depart-
jent concerned and communicate the same to the Government Pleader
neerned and the head of the department concerned, The Government Pleader

e

ancerned shall then take appropriate action in respect of the same,

(10) (@) Time limit to be observed by all concerned—The summons served
¥ the court specifies the date fixed for hearing of the proceedings. The utmost
fportance should, thercfore, be given 1o send the report under sub-rules (5) to
B 1o the Government Pleader concerned well in advance so that the written
alement can be drafted and filed in the court betore the date fixed for hearing.
s necessary to discourage the practice of asking the Government Pleader
fencerned (o go on applving for adjournments because granting ol adjourn-
Ment is a matter within the judicial discretion and it is usual for the court 10
ward costs against the State even when it grants such adjournment. It should,
pwever, be noted that the court cannot grant adjournment beyond two
months as per Order XXVIL, rule 5 of the Code of Civil Procedure.

(b) Applications for adjournment pending receipt of CGovernment Orders.—
i) If the sanction of Government in the Law and Judiciary Department is
ot received by he Government Pleader concerned before the date fixed by
the court for filing answer Lo the plaint, for any reason, he shall take steps for
gpplving to the court for extension of time on behalfl of the State or the Govern-
ment officer, sucd in his official capacity, under Order XXVII, rule 7 of the
Code of Civil Procedure, until such sanction or other orders of Government
n the Law and Judiciary Department are received by him;

L (i) if in any instance the court I8 likely to decline to grant further time, the
Government Pleader concerned shall inform immediately about the same to
the Remembrancer of Legal Affairs or the Joint Secretary or the Deputy
Secretary to Goverament, Law and Judiciary Department at Nagpur or
Aurangabad, 45 the case may be, for orders. He shall also inform the position
85 the Collector of the district or the officer-in-charge of the case and with his
consent file written statement in anticipation of its approval.

| (jii) in any event (he Government Pleader concerned shall be responsible
for seeing that no ex-parre order is passed by the court against the State or
Governinent officer, sued in his official capacity.

(11) Procedure in case of another suit based on similar cause of action.—
(@) If after the grant of sanction to the defence of a suit, the plaint s not
accepted for want of jurisdiction but returned for presentation to the proper
pourt having jurisdiction, or which is dismissed on account of some technical
phjection, such as want of due notice, the same sanction shall be held valid for
he defence of any subsequent suit based on the same or a similar cause of
action that may be brought by the same plaintiff, unless in the opinion of the
Remembrancer of Legal Affairs or the Joint Secretary or the Deputy Secretary
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to Government, Law and Judiciary Department at Nagpur or Aurangabad
as the case may be, there are special reasons which render it desirable to obti
further- orders from Government i the administrative department in -t
matter; |

(8) in any such case the report under sub-rules (5), (6) and (7) should B
confined to forwarding such papers and information as are necessary to enabll
the Remembrancer- of Legal Affairs or the Joint Secrétary of the Dep
Secretary to Governmenl, Law and Judicitry Department at Nagpur o
Aurangabad, as lhe case may be, to consider whether any modification @
his previous opinion or addition to, or alteration, In the grounds on which i
was proposed to defend the former suit, is necessary. I he considers (hat thely
are no special reasons which render it desirable tovobtain further orders frof
Government in the adininistrative department in the matter, he shall comm
nicate his instructions for the defence of the mew suit to the Government office
submitting report under sub-rule (6) and also to the Government Plead
concerned, who shall thereupon proceed in the matter to defend the suit.

(12) The Government Pleader concerned shall immediately send the copig
of issucs framed by the court after they are cast, as well as of any subsoque
amendments of the issues or additional 1ssues under Order X1V, rule 5 of 18
. Code of Civil Procedure, to the Remembrancer of Legal Affairs or the Joi
Secretary or the Deputy Secretary to Government, Law and Judiciary Depad
ment at Nagpur or Aurangabad, asthe case may be, for enabling them to hay
a propet check and to issue suitable directions to him, if necessary, at fh
proper time.

33. Procedure for the conduct of suits—(1) Important points respectin
the conduct of suits.—The following important points relating (o the conducty
all suits should be carefully attended 1o by the Government Pleader concerng
and the officer-in-charge concerned ;— ’ .

(@) no averment should be made in a plaint or in 4 writfen statemen
unless it can be proved from the evidence, which is or which may be availuh)
In the preparation of draft plaims and written statemients, the Governmell
Pleader concerned shall observe the provisions of Orders VI to VIIT of 8
Code of Civil Procedure;

(b) the evidence, whether oral or documentary, on which it is intend
ﬁ should be carefully scrutinized by the Government Pleader concernié
ore it 18 adduced, and he shauld advise as to its admissibility and's
probable imporiance or unimportance for the purpose of the suit, an
suggest what evidence, if it be forthcoming, may with advantage he subs
tuted for any which, in his opinion, would be weak or inadmissible;

(c) () when a suit is-instituted on bebalf of the State, the documents i
upon shall be produced n the court whea the plaint is presented togeth
with copies thereof as required by Order VIL, rules 14 and 17 of the Codat
Civil Procedure;
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@) the list of other documents relied upon as evidence which is required
p0rder VII, rule 14 of the Code of Civil Procedure, to be annexéd to the
ldint *houl;l be very carefully prepared; =
i) all the documents which it is intended o rely upon should be pr

fhe first hearing of the suit, i.e. the day fixed for the settlement of issues,
fquired by Order X411, rule | of the Code of Civil Procedure:

{i7) applications 10 the court to accept any document in cvidence, at any

A=A

quent stage of the trial should, as far as possible, be avoided, as such
plications can not be granted without the grant of similar indulgence to
08 opposite pariy, which may. place Government at a disadvantage. Such
pplications by the opposite party should be resisted;

(@) all the witnesses, wltere it is necessary or #dvisable to examine on
e of the State, should be kept present and produced in the court on the
fity fixed for hearing. The necessity of making applications for adjournment
should, as far as possible, be avoided and such applications on behalf of the
Bpposite party should, unless they are made for sufficient reasons, be resisted
@8 tending to prolong the litigation and to give opportunities for the fabrica-

tio rj_-.'lif false evidence;

e) the documents filed or disclosed by the opposite party should be'
garefully examined al the earliest opportunity by the Government Pleader
poncerned in order to raise such objections, as to their admissibility, as
imay be proper. They should also be compared with originals in the Govern-
ment records, or with the papers which may tend (o establish or disprove
their authenticity ;

{f) the Government Pleader concerned should, so far 4s possible, with the
assistance of the officer-in-charge, should enquire into the circumstances of
the witnesses to be examined by the opposite party and collect such evidence
which may be useful for their cross-cxamination and which may tend to
affect the nature of their testimony

(g) the Government Pleader concerned showld see that for claiming
privilege of official documents the provisions of sections 123, 124 and 162
‘of the Indian Evidence Act, 1872 (Act I of 1872) are complied with and the
question of admissibility of any document in the possession of any Govern-
ment officer, when produced, should be carcfully considered by him 4nd
. argued. Both of them should follow the procedure as laid down in Chapter XI,

containing general rules, ift the Government officer is summoned by a court
. to produce official documents for the purpose of giving evidence;

() Admission and protest ugainst filing of certain documents meniioned
int the list.—IT in suits against the State or its officers, the plaintiff at any stage,
after ‘the prescpiation, of the plaint, files any document, not mentioned in
the list annexed to the plaint, 2nd it is not a document in answer to the case,

“ set up by the State or a document to refresh the memory of 4 witness, the
Government Pleader concerncd shall invariably abject to such document
being received in evidence, If this objection is overruled and the document is
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received, he shall request the court that a note be emtered on the record dof
his objection:— -
(1) that a document should have been filed with the plaint or noted §
the list, as the case may be;

(1) that as the defence of all suits against the State or its officers |
prepared under the instructions of Government and the Government
placed at a most serious disadvantage by the admission of a documen
without notice; and

(iii) that the document not having been entered on the plaint or the [
annexed to the plaint as required by law, the reply was framed on th
assumption that no such document would be forthcoming;

({) Admission and protest regarding documents at the first hearing —Th
Government Pleader concerned shall in every case insist at the first hearin
under the provisions of Order XIII, rule 1 of the Code of Civil Procedur
upon the production of all documentary evidence by the opposite party an
note upon his brief that he did so, and that the opposite party produced ¢
declined to produce his documents, as the case may be. After this, he shoul
object to the admission of any document which was not produced when fig
called for:

(j) the Government Pleader shall give immediate notice to the officerd
charge of every document received by the court after his objection and st
to him a summary of its contents or, il the document s fikely to affect f
case adversely. a true copy thereof and a statement showing that he objectt
to the admissicn of such document and lis objection was recorded or oy
ruled. In such cases, the officer-in-charge shall obtain instructions of &
Remembrancer of Legal Affairs or the Joint Secretary or the Deputy Secn
tary to Government, Law and Judiciary Department al Nagpur or Auran
abad, as the case may be, through his head of the departmeat; |

(k) in every suit against the State or its officers, want or insufficiency ¥
notice, as the case may be, should be urged as a preliminary objection &
the court should be requested to frame the issues and try it as a preliming
ISSUc. 1

(2) Whenever the Collector or the Government officer concerned receiy
a summons. to answer for an action brought against the State or its offices
he shall cause an enquiry to be made as to whether there are grounds for proces
ing against the plaintifl for security of costs under Order XXV of the Codel
Civil Procedure and, if necessary, shall direct the Government Pleader concer
ed 1o take action under the said Order.

(3) The officer-in-charge of the suit shall be responsible for secing t
timely action is taken and assisting the Government Pleader concernedy
. every stage of the suit, He shall make himself fully conversant with the 148
- of the case and the practice of the department concerned therewith. It shal
his duty to see that the Government Pleader concerned is thoroughly aguain
with the facts of the case and the evidence to be adduced on beliall of
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jend that all the necessary evidence, both oral and docpmentary, is ready
Btie proper time, He shall act as a liaison officer between the Government
per, who made the report under rule 31(1) or rule 32(5) and the Government
ider concerned, Through him, the Government Pleader concerned shall
8 the Government officer, who made the report, informed of the progress
fe guit, and report to him, il any further information or evidence is required,
jing the court, if necessary, from time to time, to postpone the case or
burn the hearing. If for any reason the officer-in-charge of the suit is un-
glable or unhelptul to the Government Pleader concerned, the latter shall
et the fact to the Government officer, who made the report under rule 31(1)
Beule 32(5) and the head of the department, who shali take suitable action
¢ mutter. :

W) The officer-in-tharge to be present at the trial to atd the Goverament
ader concerned—When a suit is under trial, an officer-in-charge of the suit
Bl always be present to instruct the Government Pleader concerned in regard
any matter, which may arise unexpectedly, and to direct his attention to any
feiments or other evidence, that may become importdnt, at each stage of
eial. The Government Pleader concerned should intimate well in advance,
far as possible in writing and where there 18 no sufficient time then on phone,
Mhe officer-in-charge concerned about the date on which the part-heard
seis subsequently brought on warned list 50 as to enable the officer-in-charge
peerned to be prepared to instruct the Government Pleader concerned on the
6 fixed for hearing. However, in respect of cases before the City Civil Court
Fihe Small Causes Court at Bombay, the officer-in-charge concerned should
mself keep a record of subsequent dates of hearing till the hearing Is over
dinvariably remain present on those days without either seeking or obtaining
gtructions in that behall from the Government Pleader in the City Civil
surt or the Small Causes Court at Bombay. .
, :
(5) Setrlement of difference 3{' opinion.—If there 15 any difference of opinion
stween the Government Pleader concernad or the Special Counsel, appointed
¥ Government in the Law and Judiciary Department, and the Collector or
Bie Government officer concerned or the officer-in-charge as to the manner of
pnducting the case, a reference shall forthwith be made to the Remembrancer
fLegal Affairs or the Joint Secretary or the Deputy Secretary to Government.
faw and Judiciary Department at Nagpur or Aurangabad, as the case may
¢, for obtaining his instructions in the matter.

(lg(a) When once the Remembrancer of Legal Affairs or the Joint Secretary
br the Deputy Secretary to Government, Law and Judiciary Department at
Nagpur or Aurangabad, as the case may be, accords approval to the drafi
SMiint or draft written statement under rule 31(4)(b) or role 32(8)(a). the
Government Pleader concerned will not ordinarily, find it necessary to oblain
further instructions from the Remembrancer of Legal Affairs or the Joint
Recretary or the Deputy Secretary to Government, Law and Judiciary Dzpart-
meni at Nagpur or Aurangabad, as the case may be. The responsibility for the
vonduct of the suit is in every respect rests with the Government Pleader
concerned, who shall thoroughly work upon the law applicable to the case and
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sce that all the relevant material evidence is led before the court. If, in any
any upusual points arise as to which the Government Pleader concernd
experiences. any difficulty or doubt, he may consult the Remembrancer ¢
Leeal Affairs or the Joint Sceretary or the Deputy Secretary to Governme
Law and Judiciary Department at Nagpur or Aurangabad, as the case may b
who will guide him with advice thereon;

|

(5 the Government Pleader concerned shall also obtain instructions fr
the Remembrancer. of Legal Affairs or the Joint Secretary or the Depul
Secretary to Government, Law and Judiciary Department " at Nagpur ¢
Auransabad, as the case may be, in all cases where the opposite party b

application has—
(/) served interrogatories to be answered,
(ii) demanded disclosure of documents, or
(iii) prayed for any interlocutory order.

The Government Pleader's report in such cases shall siate his opinion g
matter and shall be accompanied by a draft answer settled in consultation wil
the Government officer concerned or the officer-in-charge and by all such papg
as are necessary for the consideration of the points al issue; '

(¢) if Special Counsel is appoiated, it shall be the duty of the Governmy
Pleader concerned. subject to the orders of the Remembrancer of Legal Affag
or the Joint Secretary or the Deputy Secretary to Government, Law af
Judiciary Department at Nagpur or Aurangabad, as the case may be, to instru
stich Special Counsel and when necessary to prepare his brief, and generall
aid lum in the conduct of the case;

(d) if an application is made for the withdrawal of a suit, brought agail
the State or its officers. the, Government Pleader concerned shall consult 1
Remembrancer of Lepal Affairs or the Joint Secretary or the Deputy Secretd
to Government, Law and Judiciary Department at Nagpur or Aurangaba
as the case may be, as to whether he should oppose such application;

(¢) whenever there is a great delay in taking up and hearing of any suit]
which '
() the State or its officers are defendants, or

_(if) a Revenuc officer is a defendant and the defence is underken'§
Government in the Law and Judiciary Department—

such fact should be reported by the Government Pleader concerned, togeth
with his opinion, through the Collector of the district, if' necessary, to'
Remembrancer of Legal Affairs or the Joint Secretary or the Deputy Secrels
to Government, Law and Judiciary Department at. Nagpur or Aurangabs
as the case may be, for instructions as to whether a certificate should be issl

under section 16 of the Bombay Revenue Jurisdiction Act. 1876 (Act X of 152

(f} Excmination of witnesses on commission.—The court, either of it af
motion or on the application of any party, has a discretion to ISSue 2 COTmMmISSH
under Order XXVI of the Code of Civil Procedure, for examination of @
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gon. If the opposite party seeks a commission, the Government Pleader
feerncd should insist that his costs, inclnding travelling expenses, should be
gme by the parly seeking commission and get such expenses taxed in the
I of costs. If the court does not tax these costs, the Government Pleader
poerned can draw such expenses from the Remembrancer of Legal Affairs
,'{é Joint Secretary or the Deputy Secretary to Gavernment, Law and
jdiciary Department at Nagpur or Aurangabad, as the case may be:

(1) Decision to be reported by the Government Pleader.—(a) As soon as
bguit is decided, the Government Pleader concerned shall communicate the
mtare of the decision to the Collector, the Government officer concerned and
e officer-in-charge, giving in important cases 8 brief statement of the grounds
hercof, He shall forward a copy of his report fo the Remembrancer of Legal
:';_J;:. s or the Joint Secretary or the Deputy Secretary to Government. Law
jnd Judiciary Department at Nagpur or Aurangabad, as the case may be,
o as to reach him within 10 days from the date of the decision;

(b) wherever an uncertified copy of judgment is supplied by the court to the
Government Pleader concerned immediately after the decision of the case as
ber instructions of the High Court under its letter No. P-0703/82, dated the
0th October 1982 (see Appendix D), and if such decision is entirely in favour of
he State or its officers, the Government. Pleader concerned shall supply such
lncertified copy of judement alengwith his report under clause (&) to the
iCollector or the Government officer concerned or the officer-in-charge, as the

Lase may be.

_(8) The Govermment Pleader to obtain and forward copies of judgment and
ecree—The Government Pleader concerned shall then obtain with as little
idelay as possible three copies, one certified and two uncertified, of the court’s
udgment and of its decree by following the procedure laid down in paragraph
504(15) of Chapter XXVI of the Bombay High Court Civil Manual, Vol 1
One of the uncertified copies shall be forwarded immediately to the Collector
or the Government officer concerned or the officer-in-charge and the other
to the Remembrancer of Legal Affairs or the Joint Secretary or the Deputy
Secretary to Government, Law and Judiciary Department at Nagpur or
‘Aurangabad, as the case may be. The certified copy of judgment and decree
shall be sent to the Collector as soon as it is received [rom the court.

I

(9) Procedure when the decision is entirely in favour—(a) If the decision of
the court is enfirely in favour of the State or its officers, the Government
Pleader concerned may forward the copies of judgment without any comment,
to the Collector or the Government officer concerned or the officer-in-charge,
who shall communicate the result of the suit to his head of the department,

() The head of the department, however, need not communicate the résult
of the suit to Government in the administrative department concerned, unless
he is of the opinion that for special reasons it is desirable to do so. If the decision
appears to him to be specially inconvenient or to affect the administration in
some unusual manner, e shall submit his report to Government in the adminis-
trative department, which may in turn seek the advice of the Remembrancer of
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Legal Affairs or the Joint Secretary or the Peputy Secretary to Governmeny
Law and Judiciary Department at Nagpur or Aurangabad, as the case may be

Part C

4. Procedure for Land Acquisition Cases and other civil procesdings in thé
City of Greater Bombay and in the maofussil —(1) Procedure of suits to apply td
Land Acquisition Cayes.—The Land Aequisition Case/Reference filed in the
High Court (Original Side) at Bombay or any subordinate court under the
Land Acquisition Act, 1894, is tried in the same manner as civil suit, the claimang
being the plaintiff and the Collector, the defendant. The Collector concerned
shall arrange for the defence of such cases through the Government Pleades
conternad. The procedure prescribed for the defeace of suits shall be deemed
to have been modified by the special instructions relating to such procesding
contained in Chapter IX of the Manual of Land Acquisition for State.

(2) Procedure of suits to apply to other civil proceedings.—IT the Collector of
the Government officer concerned deems it necessary to institute or i3 called
upon to defend any miscellaneous civil proceedings in the High Court (Origingl
Side) at Bombay and other subordinate courts, the procedure prescribed fot
suits shall, mutatis mutandis, in so far as it may be applicable, apply to such
proceedings.



CHAPTER V

Uik APPEals anp orHER CIviL PROCEEDINGS IN THE District COURTS AND
Tri HigH CourT (ORIGINAL SIDE) AND (APPELLATE SiDE).

5. Procedure if appeal is 10 be filed on behalf of State—(1) II the decision
e subordinate civil court or the High Court (Original Side) at Bombay,
ny suit or any other civil proceedings, is either wholly or partially adverse
je State or its officers, the Government Pleader concerned shall at once
ire an additional uncertificd copy of judgment and decree and shall submit
& teport recarding the leasibility of filing of appeal alongwith such copy of
dement and decree and certified copy thereof to the Collector or the Govern-
bt officer concerned. He shall also at the same time send such report along-
jtl uncertified copy of judgment and decree to the Remembrancer of Legal
Girs or the Joint Secretary or the Deputy Secretary to Government, Law
id Judiciary Department at Nagpur or Aurangabad, as the case may be.
s report shall contain the following particulars:—
{a) (i) The date on which the application for certificd copies ok the judgment
gnd decres has been made,
i) The date on which such copies are likely to be delivered to him,
(iii) The date of delivery of certified copies given by the court.

Note.—The Government Pleader concerned working in the mofussil
gourts shall bring the provisions contained in paragraph 505(2) High
Court Civil Manual, Vol. I, to the notice of the concerned officer of the
gourt and shall insist upon giving the date on which the certificd copies would
be ready for delivery; -

(b) in case the certified copies are not found ready on the date given by
the concerned ofticer, the Government Pleader concerned in the mofussil
chall secure the next date and inform the same to the Remembrancer of
peal Aflairs or the Joint Secretary or the Deputy Secretary to Government,
Law and Judiciary Department at Nagpur or Aurangabad, as the case may be,
for information;
 (¢) the two uncertified copies of judgment and decree shall be obtained
from the court promptly and the same shall be forwarded to the Remembran-
cer of Legal Affairs or the Joint Secretary or the Deputy Secretary to Govern-
ment, Law and Judiciary Department at Nagpur or Aurangabad, as the
case may be;

(d) if in any case it is not possible to send the uncertified copies of judg-
ment and decree or a copy of his report, the Government Pleader concerned
shall mention the probable date within which he will forward them

shall also give the reasons for such delay;
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(¢) whenever several proceedings are disposed of by 4 common judgmet
the Government! Pleader concerned shall apply for certified copies of
judgment and decree of cach of the remaining proceedings along with sm
common judgment:

(f) the report of the Government Pleader concerned should not be crypt
[t should contain his exhaustive opinion with detailed reasons in suppor
the stand taked by him;

(g) the Government Pleader concerned shall send separate opinig
regarding appeals in respect of cach judgment;

Note.—(f) Under Article 116 of the Limitation Act, 1963, the period §
limitation for an appeal to the District Court is 30 days and that for
appeal to the ngh Court (.'\ppellah. Side) is 90 days, excluding the ti
taken for obiaining the certified copies of judgment and decree.

(#7) Similarly, under Article 117 of the Limitation Act, 1963, the periodd
limitation for an appeal against the judgment and decree or order of
High Court {Original Side) at Bombay to the Bench of the said courfy
30 days, excluding the time taken for obtaining the certified copies of judg
ment and decree or order, .

(2) (a) If appeal lies to the District Court ar the Bench of the High Ca
(Original Side) at Bombay.—If the Government Pleadér concerned recommen
an appeal to the District Court or the Bench of the High Court (Original Sid
' -4t Bombay, as the case may be, he shall within 15 days send his report “alongwi
a copy of drait mcmumndm-l of appeal, the uncertified copy of judgment i\
decree, as stated in sub-rule (1) and also uncertified ¢opies ol such of il
exhibits or the relevant portions thereof as he deems necessary to explaint
grounds on which the decision is based or on which in his opinion an appe
shou!d be made. In important cases copids of all the matcnal axhibits or Al
relevant portions thereof shall be sent;

(b) If appeal lics to the High Court (Appellate Side)~—In case an app
has to be filed in the High Court (Appellate Side), the procedure as laid de
in clause (@) shall be followed except that— ©

(i) the Government Pleader concerned shall send a certified copy
judgment and decree alongwith grounds of appeal to the Remembrancest
Lecgal Affairs or the Joint Secretary or the Deputy Secretary to Governmel
Law and Fudiciary Department at Nagpur or Aurangabad, as the case mayh
along with 'his report and uncertificd copies of judgment and other exhib
nnd copies of tanslations of the same in English, if they are in

language;

(i) the report alongwith all relevant copies shall “he sent withith & mg
from the dats of judgment,

(3) The Collector or the Govérnment officer concerned shall then [‘ oW,
he report and the papers received from the Government Pleader conceii
under sub-rule (2) immediately to the Remembrancer of Legal Affairs of
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PSkcretary or the Deputy Secretary to Government, Law and Judiciary
tment at Nagpur or Aurangabad, as the case may be, alongwith his
| 'i s to whether an appeal should be filed or nol.

) The Collector or the _Guvcrnme-nt officer concerned shall also forward
¥ of his opinion to the head of the department concerned, who if he
gars with il will merely file it, but 1f he ditfers from it, or considers it
gwise, shall submit a separate report to Government in the administrative
Srtment cencerned, which in turn, if it considers it necessary, consull the
iembrancer of Legal Affairs or the Joint Secrelary or the Deputy Secretary
Government, Law. and Judiciary Department at Nagpur or Aurangabad,
A _’:‘._'* vid? ma}’ h‘e.

.. Bl
8)°'0n receipt of the papers from the Collector or the Government officer
-.-_ rned, the Remembrancer of Legal Affairs or the Joint Scorctary or the
 Secretary to Government. Law and Judiciary Department at Nagpur
;_.--u ugabad as the case may be, shall decide in copsultation with the
ministrative department concerned, il necessary, whether an appeal should be
| m'nnL In case of differepce a[’upmmn the opinion of the Remembrancer
| Affairs or the Joint Sccretary or the Deputy Secretary to Government,
anrll Judiciary Department at Nagpur or Aurangabad, as the case may
prevail.

B) (@) II' an appeal is sanctioned and is to be filed in the Dlstrtct Court,
Remembrancer -of Lepal Affairs or the Joint Secrctary or the Deputy
georctary to Government, Law and Judiciary Department at Nagpur or
Rurangabad, as the case ‘may be, shall send all the case papers alongwith
Bovernment Resolution in the Form No. 4 and memorandum of appeal,
3__,~ appmved and corrected, direct to the Government Pleader concetned;

the Government Pleader concerned, shall then take necessary steps
10 1 eappea.l in the District Court. He shall not make any important additions
{6, or alterations in the memorandum of appeal without obtaining previous
gproval of the Collector or the Gavernment officer concerned:

Provided that, in urgent or exceptional cases he may move the court for
eoessary amendment to the memorandum of appeal in anticipation ol such

pproval,

|f?) (@) If the appeal is bﬂllbllﬂﬂﬂd and has to be filed in the High Court,
i Remembrancer of Legal Affairs or the Joint Secretary or the Deputy
S ary to Government, Law and Judiciary Department at Nagpur or
_"_mr ngaebad, as the case may be, aimll send all the case papers alongwith the
0 ernmcm Resolution in Form No. 4 10 the Government Pleader concerned
L ‘the High Court;.

(b) the Government Pleader conceriied in the High Court shall then prepare

& memorandum of appeal and take all other steps , that may be necessary for
filing and conducting the appeal, In impartant or intricate cases, the memoran-
dum of appeal should be submitted to the Remembrancer of Legal Affairs
ﬁm the Joint Secretiry or the Deputy Secretary to  Government, Law and

Department at Nagpur or Aurangabad as the case may be, for
approvul before being filed in the High Court.
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-

36, Procedure when appeal is brought by oppasite party.—(1) If an appe
is brought by the opposite party against a decision, L‘it{l’ﬂr entirely or partlyi
favour of Government or its officer, either in the District Court or in the Hi
Court, a notice of the appeal will be served by the concerned court either
the Government Pleader concerned or on the Government officer concerneds

(@) in the former case. the Government Pleader concerned shall ent
on the back of the notice the date of its receipt. He shall at once ob
an uncertified copy of memorandum of appeéal and forward it and the n
received by him to the Collector or the Government officer concerned -

(b) in the Ilatter case the Government officer concernced shall at o
send the Government Pleader concerned a Vakalatnama (unless the Goven
ment Pleader concerned already holds a gencral power of attorney from h
and obtain through him an uncertified copy of memorandum of appes

(2) The Collector or the Government officer concerned to report as tof
defence—(a) The Collector or the Government officer concerned shall, ¢
receipt of the copies of notice and uncertified copy of memorandum of appd
carefully compare the grounds of appeal with the court’s judgment and af
consittation with the Government Pleader concerned, submit his M
to the Remembrancer of Legal Affairs or the Joint Secretary or the Depy
Secretary to Government, Law and Judiciary Department at Nagpur |
Avrangabad, as the case may be, stating therein whether an appeal should
defended and making any eaplanation or remarks that mav be neaded Wi
reference to the grounds of appeal : :

(b) the Collector or the Government officer concerned should also consig
the question regarding the desirability of filing cross-objections, where
decision of the lower court was partially in favour of the State or its officerst

(3) Procedure when defence of appeal is sanctioned.—{a) On receipt of i
report from the Collector or the Government officer concerned. the Re
brancer of Legal Affairs or the Joint Secretary or the Deputy Secretary 1
Government, Law and Judiciary Department at -Nagpur or Aurangaba
as the case may be, shall decide whether the appeal is to be defended or not:

(h) if the appeal is (0 be defended, the Remembrancer of Legal Affair
the Joint Secretary or the Deputy Secretary to Government. Law and Judidi
Department at Nagpur or Aurangabad, as the case may be, shall forwan [
“the case papers along with the Government Resolution in Form Ne. 5 for 8
defence of appeal to the Government Pleader concerned of the District C
or the High Court, as the case may be;

(c). the Government Pleader concerned shall then prepare a draft e
and after obtaining approval of the Remembrancer of Legal Affairs ot
Joint Secretary or the Deputy Secretary to Government, Law and Judi
Department at Nagpur or Aurangabad,as the case may be, to the same, 8
take necessary steps for the defence of appeal.
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@) Security of costs.—The Collettor or the Government officer concerned
hall ascertain if there is any reasonable around for an application under Order
T, rule 10 of the Code of Civil Procedure, requiring the appellant to lurnish
security for costs, I the appeal is [rivolous or if it is doubtful whether the
mpellant has sufficient means Lo pay costs in the event of failure. such applica-
ans shall invariably be filed.

37. Procedure when two or more Government officers are concerned in an
Bopeal case.—When two or more Government officers of different departments
@re concerned in a case in which an appeal is to be filed on behall of the State
or in which an appeal is brought by the opposite party. the duties of the
Government officers specified in the foregoing rules shall devolve on the principal
of such Covernment officers.

38, Appiicability of certain rules of the civil suits to appeals—The provisions
of the foregoing procedural vules in Chapter IV in respzct of conduct of ¢ivil
uits shall apply ta the conduct of civil appeals exeept—

(1) that discretion shall be exercised by the Government Pleader concerned

in meeting new points raised for the first time 1n appeal;

(2) il possible, he shall apply for an adjournment to enable him to consull
the Government officer concerned or the Remembrancer of Legal Affairs
or the Joint Secretary or the Deputy Secretary to Government, Law and
Judiciary Department at Nagpur or Aurangabad, as the case may be, if
niecessary, on such points on which he may not have been fully instructed,
or to which he is not able to furnish an immediate reply: and

(3) that the Government officer shall not be deputed to be' present to
assist the Government Pleader concerned in the District Court or the High
‘Court, unless express orders are received from Government in the adminis-
trative department concerned to that effect, or in emergent cases, a requisi-
tion is sent by the Government Pleader concerned.

#

39. Procedure in case of appeals against decisions of Small Causes Court
at Bombay.—The provisions of the foregoing rules shall apply, so far as may be,
in the case of appeals made to the full Bench of the Small Causes Court at

“Bombay.

40. Procedure when an appeal has been decided by @ District Courf.—When
an appeal from an original decree has been decided by a District Court against
which second appeal has to be filed or defended, the same procedure as is
prescribed in the foregoing rules for filing or defending an appeal from an
~ original decree shall be foilowed for filing or defending a second appeal.

Note—The limitation for filing of second appeal to the High Court, against
the decision of the lower appellate court, is 90 days under Article 116 of the
Limitation Act, 1963, excluding the time taken for abtaining the certified copies
of judgment and decree or order.
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4l. Revision and Review Applications.—The procedure prescribed in thi
Chapter for appeals shall, so far as it may be applicable, apply to the applica
tions for revision or review. |

Note—The, limitation for filing revision application, under the Code o
Civil Procedure, 18 90 days from the date of the decree or order sought to
revised and that for review is 30 days fram the date of decree or order as
Articles 131 and 124 of the Limitation Act, 1963, respectively, excluding
time taken for obtaining the certified copies of judement and decree or o



| CHAPTER VI

SUITS AND APPEALS BY INDIGENT PERSONS,

e |

Notices served on the Government Pleader in suits by indigent persons.—
When an application to sue in forma pauperis is filed in the court, a notice
e day fixed by the court under Order XXXIlI, rule 6 of the Code of Civil
_‘._._-_;_ urc, for receiving evidence as to the apphLants alleged pavperism is

Wed by the court on the Government Pleader concerned, appointed at the
ﬁ_t arters of the court. In such case a period of at least 10 days is allowed
¥ Government for the production of evidence to disprove the alleged

gperism.

On receinl of such notice, the Government Pleader concerned ghall
> submit a report to the Collector of the City of Bombay and Bombay
ubu han District, if the applicant resides in Greater Bomhay, or to the Tahsil-
| the Tahsil in which the applicant resu:ies giving therein—

(@) the name, description and place of residence of the applicant;
() the relief claimed;

(¢) the particulars of property beiongmg to the applicant as mentioned
in the application; and :

(d) the date fixed for hearing.

(3) He shall also request the court, if necessary, to adjourn the hearing of
i& application for a period sufficient for the completion of the enquiry by
,‘ Collector of the City of Bombay and Bombay Suburban District or the
Fahsildar of the Tahsil concerned, as the case may be.

4} He shall alse examine the application and ascertain whether procedure
seribed in ruleg 2 and 3 of Order XXXII of the Code of Civil Procedure,
a8 been followed and whether any grounds for rejection, referred to in rule 5
f of the said Order, can be raised in respect of such application. If' any error
1ubjccr_mn is noticed by him, he shall, at the earliest, bring the same to the
potice of the court by making an apphcanun

43. Collecror 1o cause enquiry.—(1) If the reporl from the Government
Pleader concerned is received by the Collector of the City of Bombay and
Bombay Suburban District, he shall, if necessary, with the assistance of the
Commissioner of Police, Greater Bombay cause proper enguiries (o be made
s to the property and means of the applicant.

(2) If the report from the Government Pleader concerned is received by the
ahsildar of the Tahsil concerned, he shall cause an enquiry to be made as
p the truth and bona fides of the statements contained in the application; and
fm'wa:cl the papers, together with his own recommendation, which should be

- M A518—12
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based, as far as possible, on the documentary evidence collected by huim, W
the Collector concerned.

44. Decision by Collector.—The Collector concerned shall thercon decid
whether the application should or should not be opposed. He shall the
communijcate his decision and also forward all the case papers, relating to fi
inquiry made into the alleged pauperism of the applicant, to the Governmes
Pleader concerned.

45, Application when 1o be opposed—{(1) The Government Pleader cos
cerned shall oppose the application only if' instructed by the Collector concerng
to do so, In that case, he shall lead such evidence as appears to him necessas
with the assistance of the Government officer concerned, He shall also may
the courl to award costs Lo Government, '

(2) In case the Collectar concerned instructs him not to oppose the applics
tion, the Government Pleader concerned shall inform the court by filia
purshis that Government does not desire to oppose the application. |

46, Application by the Government Pleader for dispaupering,—The Goven
ment Pleader concerned shall file an application under Order XXXIII rule.
of the Code of Civil Procedure, for dispaupering a plaintiff only after obtaimnig
the permission of the Collector concerned. It is, however, the duty of tiM
Government Pleader concerned to communicale to the Collector concerng
any fact which at any time comes to his knowledge and which appears to rend
it desirable that such an application should be made.

47. Examination of the decree by the Government Pleader.—(1) Wi
a copy of a decree made in a suit filed by indigent person, is sent by the colf
to the Collector concerned under Order XXXIIK rule 14 of the Code of Ciy
Procedure, the Collector concerned shall forward it, in the first instance, to i
Government Pleader concerned for scrutiny as to whether the order of #
court as to the liability for court fee is proper and whether the claims of Govert
ment have been included and charged by the court to one of the parties to
suit. If this has not been done, the Government Pleader concerned sha
immediately apply for amendment of the decree.

(2) Where the decree fails to comply with the law or in case there jsa disti
omission on the part of the court, which passed the decree, to pass orders und
rule 10, 11 or 11A of Order XXXIII of the Code of Civil Procedure, &
Government Pleader concerned shall either file an appeal or make an appli
tion to the said court undet Order XXXIII rule 12 of the Code of Civil Prog
dure, for an order under Order XXXIII rule 10, 11 or 1A of the said Codg

(3) The Collector concerned shall also inform the Government Plead
concerned, whether the person, liable under the decree for payment of sul
court fee, possesses any property, or is otherwise possessed of means to sall
Government’s claim in that behalf.

48. Appeals by indigent persons.—In case of appeal by indigent perst
under Order XLIV rule 1 of the Code of Civil Procedure, the procedure 4s i
down in rules 42 to 47 shall, so far as may be relevant, apply.




CHAPTER VII
CRIMINAL MATTERS IN THE SESSIONS COURTS AND HiGH COURT.

Part A

). Important points respecting the conduct of cases in the Sessions Court.—

The Public Prosccutor in the Sessions Court shall deal with the District
gistrate or the Commissioner of Police concerned in regard to criminal
flers filed in the Sessions Court, The Distnict Magistrate or the Commis-
mer of Police shall ensure that the Superintendent of Police concerned or
= [ny ﬁuﬁng Officer or some other responsible officer, fully aquainted with
| ase, | be deputed to instruct and assist the Public Prosecutor in the
pduct of the Sessions Trial, Criminal Appeal, revision or reference or any
er criminal proceeding before the Sessions Court on behalf of the State.

3 In all cases committed for trial to the Sessions Court, the Public Prose-
r shall obtain from the committing Magistrate a copy of commitmsnt
br, charge or charges, a report under section 173 of the Code of Criminal
poedure, the First Information Report record=d under section 154 of the
id Code and of all other documents or relevant extracts thereof on which the
Ssecution case is based, including the statements and confessions, if any,
brded under section 161 and 164 of the said Code of all persons when the
Psecution proposes to examing as its witnesses and the depositions, if any.

{3) When the Public Prosecutor receives a notice that a case has been com-
fited to the Sessions Court, he shall carefully examine the record and see
it the form of the charge is correct and does not require any amendment and
Bt all necessary evidence has been called by the committing Magistrate.

{4) Tn Sessions trials many a time the witnesses in examination-in-chief
gpport the prosecution version, but in cross examination they give a contra-
fetory version with the result that the courts find it difficalt to rely on the
grsion given in examination-in-chicf by such witnesses. Sometimes, by way of
yecaution, the Investigating Officers get the statements of witnesses recorded
nder section 164 of the said Code. Such statements arc useful for corroborating
e evidence of the witnesses under section 157 of the Evidence Act, or for
jontradicting the evidence under section 145 and 151 of the said Act. When,
herefore, a witness in the Sessions trial gives a different version, supporting
he prosecution case in examination-in-chief and contradicting it in cross
wamination, it would be possible to strengthen the prosecution case by corro-
prating the version given in examination-in-chief by the statement made
by the witness under section 164 of the said Code and also to argue that what
he witness stated in his statement under section 164 of the said Code must be
e true version, not because that statement is substantive evidence but because
 tallies with the evidence given in examination-in-chief which is substantive
widence (cf. 1952 SCR 812 Bhagwan Singh versus State of Punjab). In the
H 4518—12¢
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circumstances where witnesses are related to the accused or in cases whe
there is an apprehension that the witness is likely to oblige the defence
giving damaging replies in cross examination, the Public Prosccutor si
invariably bring the statements made under section 164 of the said Codel
record under section 157 of the Evidence Act for corrobarating substand
evidence, if any, on record. |

(5) In all cases of serious offences, before dropping eye-witnesses, who
cited in the charge-sheet, the Public Prosccutor shall, as [ar as possible, cons
the Investigating Officer concerned or in his ahsence other Police Olficer, wiig
present for instructing him. Whenever the Public Prosecutot drops the wild
cited in the charge-sheet in consultation with the Investigating Officer, he 5§
obtain the consent of the eaid officer in writing to that effect.

(6) The examination-in-chief is an effective weapon in the hands of prg
cution. so also re-examination is a very effective weapon. The Public Prosect
shall, therefore, ensuse that he remains present in the court thronghont
trial, particularly when the prosccution witnesses are in the box at the timg
the cross cxamination angd put preper ebjection to the questions that argy
by the defence. '

(7 (a) The Public Prosecutor shall not withdraw any prosecution with
obtaining the sanction of Government in the Home Departiment. He shall
except upon a suggestion by the court or for other special reasons which 1
be for him to substantiate, withdraw any prosecution without first consal
Government in the Home Department tgmugh the District Magistrat
other Government officers responsible for the prosecution. When the pros
tion has to be withdrawn, the Public Prosecutor is normally expected to col
and obtain sanction of the District Magistrate concerned belore applying
withdrawal of such prosecution and it is only in exceptional circumsisn
which it will be for the Public Prosecutor to make out, that Such consults
can be dispensed with. If necessary, the Public Prosecutor shall make an app
tion to the couri for & short adjournment to permit such consultation, =

(b) Before the District Magistrate concerned sanctions such withdng
the case papers shall be referred to the Law and judiciary Department.
Remembrancer of Legal Affairs recommends withdrawal of the proscoll
the case papers shall be submitted to the Chief Minister through the Mil
(Home) and the Secretary to Government, Home Department for approy

(¢) Under section 321 of the Code of Criminal Procedure, the disoretil
withdraw from a prosccution with the consent of the courf, vests wit
Public Prosecutor. In view of this legal position, the Public Prosecuf
expected to apply his mind to the facts and circumstances of the particula
and place before the court suitable grounds for withdrawing the prosec
in such cases. Under no circumstances can it be placed before a coun
Government desires to withdraw from the prosecution of any case b®
such a plea is not only contrary to the statutory provisions referred to.@
but ml:!aj' be used to show that the Public Prosecutor has not applied his
to that case. : .
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g) The Public Prosecutor shall report the result of every case to the
R Mazistrate or the Commissioner of Police, the Supsrintendent of
g8 and the Government officer concerned soon after the judzment is
gorneed, He shall also apply lora free certified copy of judgment without
fmme afier the judgment is pronounced;

in a case which has ended in conviction and adequate sentence has been
. e Public Prosecutor shail send only ceriified copy of judgment to

BDistrict Magistrate or the Commissioner of Police concerned.

l'.{r-} When the decision Is adverse to the prosecution.—In case the Public
Becutor is not so inclined to recommend an appeal against the order of
Wittal or an appeal for enhancement of senfence or any revision or other
igation 1o be filed in the High Court, he shall forward the certified copy
idgment alongwith his opinion giving reasons for the same to the District
@istrate or the Commissionér of Police concerned for enward transmission
ithe Dircctor of Public Prosecutions, Bombay for seratiny. A cppy of his
ffilon may also be forwarded to the Superinteadeat of Police or the Govern-
it officer concerned. In such case if the District Magistrate, the Commis-
bt of Police, the Supezrintendent of Police or the Government officer
jerned differs from the Public Prosecutor and considers the case fit for
Wing the High Court, he may forward the copy of judgment in that case
i his remarks for consideration directly 10 the Remazmbrancer of Legal
dairs or the Joint Secreiury or Lie Depuly Seeretary (0 Government, Law
@ Judiciary Department at Nagpur or Aurangabad, as the case may be;
B) in a case in which proposal is made by the Assistant Public Prosscuror
gthe Public Prosccutor recommanding au appzal against the order of avquittal
an appeal for enhancement of sentence or aay revision or other application
gthe Public Prosecutor does not consider the case 1o be a fit one for moving
t High Court and the District Magistrate or th: Commissioner of Police
sncerned is also of the same opinion, such proposal nezd not be forwarded
the Law and Judiciary Deparlment Vor further scrutiny. However the reasons
8 not recommending the appea! or revision shall be recorded by the Pablic
rosecutor and the District Magistrate or the Commissioner of Police concerned.
fiey shall also invariably intimate such decision to the Superintendent of
Balice concerned in respect of cases arising from the mofussil acea.

Part B

1

50. Procedure as regards filing of appeals, revisions or other applications
e the Hich Court when the decision is adverse to prasecution.—(1) {a¢) Where
i0 any Sessions Trial, Criminal Appeal, revision or any other criminal proceed-
g, the decision of the court is adverse to the prosecution and the Public
Prosecutor proposes filing of appeal under section 378 of the Code of Criminal
Procedure, against the order of acquittal of the accused or an appeal under
section 377 of the said Code for enhancement of sentence or any other appeal
or an agplicnlinn for revision or anv other application to be filed in the High
Court, he shall submit his proposal to that effect to the Remembrancer of
Legal Affairs or the Joint Secretary or the Deputy Secretary to Government,
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Law and Judiciary Department at Nagpur or Aurangabad, as the case may b,
alongwith the following information and case papers:—

(7) a copy of grounds of appeal, revision or other application:

(if) one clean certified copy of judgment. There should not be any markia

on this copy. If the certified copy is hand-written, one more uncertified cof
should be forwarded;

(iif) four clear and legible uncertified copies of judgment neatly typed §
double notch and on one side on thick, durable and foolscap paper, leavis
a margin of five to six centimetres; :

(iv) the last date of limitation period on which an appeal, revision @
other application has to be filed;

(v) a list of correct addresses of the accused against whom appeal, revisio
or other application is to be filed;

(vi) copies of extracts of relevant evidence and copies of deposition
important witnesses and other material record of the case, including tra
tions in English of any papers which are in any regional language;

() he shall at the same time send a copy of his report recommending &l
appeal, revision or other application alongwith one uncertified copy of judg
ment, to the Districft Magistrate or the Commissioner of Police concernd
for his perusal and also to the Superintendent of Police or the Governr
officer concerned.

(2) (@) The District Magistrate or the Commissioner of Police concerngd
recommending the filing of appeal, revision or other application in the Hig
Court under sub-rule (9)(a) of rule 49, while forwarding his proposal, shi
send all relevant case papers, as required under sub-rule (1) above to fi
Remembrancer of Legal Affairs or the Joint Secretary or the Deputy Secretar

to Government, Law and Judiciary Department at Nagpur or Aurangabé
as the case may be; |

(b) he shall, on receipt of the report from the Public Prosecutor unds
clause (b) of sub-rule (1) above, send his report immediately to the Remembras
cer of Legal Affairs or the Joint Secretary or the Deputy Secretary to Govers
ment,b Law and Judiciary Department at Nagpur or Aurangabad, as the a8
may be,

. I

(3) Any other Government officer connected with the prosecution or ti
Director of Public Prosecutions, who desires to file an appeal agajnst the ordé
of acquittal or for enhancement of sentence or any uﬁrﬂ a or to il
a revision or other application against the decision of any subordinate couf
to the High Court in any criminal matter, shall forward his opinion alongwill
the opinion of the Public Prosecutor concerned and all the relevant case pape
as required under sub-rule (1) above, to the Remembrancer of Legal Affaif
or the Joint Secretary or the Deputy Secretary to Govérnment, Law af
Judiciary Department at Nagpur or Aurangabad, as the case may be.

4) In every case in which a Government servant, who is prosecuted for af
Oagﬁnﬁ iﬂ m wni' Bw d“ﬁﬁ,’ﬁ W,MJIuddfthe Jepal -hx':::



335

f the case was tried in the Greater Bombay, or the District Magistrate or the
Bommissioner of Police concerned, if the case was tried in the mofussil, shall,
s 5000 as possible after the case is decided and the Public Prosecutor consulted,
ind his report 2longwith all relevant case papers (o the Remembrancer of Legal
‘7 airs or the Joint Secretary or the Deputy Secretary (o Government, Law
gnd Judiciary Department at Nagpur or Aurangabad, as the case may be,
fiting the facts of the case and whether in his opinion an appeal should be filed

@gainst the order of acquittal.

" (5) If the appeal is to be filed under section 378 of the Code of Criminal
W Procedure, the proposal under sub-rules (1), (2), (3) and (4) alongwith the

levant case papers shall be forwarded 10 the Remembrancer of Legal Affairs
or the Joint Sccretary or the Deputy Secretary to Government , Law and
Judiciary Department at Nagpur or Aurangabad, as the case may be, as soon
5 possible and cxu?t in special cases not later than two months from the
Wate of judgment and if the appeal is to be filed for enhancement of sentence
lor an application for revision or other application is te be filed in the High

Court, the proposal 1o that effect, with all relevant casc papers shall be for-
@ warded os socn as possible and except in speciel cases not later than one
month from the date of judgment. |

Nore.—Limitation for filing an appeal i the High Court against the order of
eanittal under sub-sections (1) and (3) of section 378 of the Cade of Criminal
Procedure, is 90 days, excluding the period for obtaining certified copy of
the judement, under Article 114 of the Limitation Act, 1963 and the limitation
o .ilJling an appeal in the High Court against the sentence under sub-section (1)
of scction 377 of the said Code or against any order not being an order of
meguittal is 60 days, excluding the period for obtaining certified copy of judg-
ment, under Articlz 115 of the Limitation Act, 1963.

{6) If an appeal is filed by a complainant under section 378 (4) of the Code
of Criminal Procedure, a notfice is served by the High Court on the Public
Prosecutor concerned in the High Court. In such cases the Public Prosecutor
woneerned in the High Court shall immediately forward the High Court notice
and other enclosures to the Remembrancer of Legal Affairs or the Joint
‘Beeretary or the Deputy Secretary to Governmeni, Law and Judiciary Depart-
ment at Nagpur or Aurangabagd, as the case may be, =nd sesk Government's
instructions whether the State should support the appeal or not.

() On receipt of the proposal under sub-rule (1), (2), (3) or (4) the Joint
Secretary or the Deputy Secretary to Government, Law and Judiciary Depart-
ment ai Nagpur or Aurangabad, as the case may be, shall submit his. report
alanowith relevant case papers to the Remembrancer of Legal Afiairs for
mining Government orders thercon. The proposal directly received in the
fice of the Remembrancer of Legal Affairs shall be scrutinised by him.,

' gﬂe_] If Government in the Law and Judiciary Department does not consider
i necessary to file an appeal, revision or other application in the High Court
igainst the order of the lower court, the Remembrancer of Legal Affarrs or the
Joint Secretary or the Deputy Secretary to Government, Law and Ju mﬂ, :
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Department at Nagpur or Aurangabad, as the case may be, shall communicaigs
the decision of Govermnent i form No, 6 wtie Funlic Froseeuior  copeernegl
and all the converned Government officess, :

(M (a) I Government in the Law and Judiciory Department decides t8
file an appedl or an spplledtivn for revsian St any other ‘apnlicalan or @
support the appetl IHlad by the compluinanl, a Governmen! Kesolulion 8
Formy No. 7. & V. or 1) wwhorising the filiag of gnpeul ar apnlication fo
revision or any other anpheatian. nlagwith all relevyny eise papers, <hall b
sent by the Remembrancer ol Leg " Aldrsor the Joint seeraipry or e Deputy
Secretary w0 Govermstent, Lew <o Judiciary Dopirtment . Noumur of
Aurangabad, As e case may be, 0 e Public Proseculor cescerned in (hi
High Court 10 which the appeal, revision or application lics; ‘

(&) the memorandum of appeal or application for. revision or uthor applicas
tion shail then be drawa by the Public Prosecutlor concorned in the High Counrt
dand filed in the High Court within the period of limitation. In preseniing the
appoa! the Public Prosecutor shall intorm the High Court whetlier the accnsel
person is in prison or pot, and if" yes, where he is.

(10) Condonation of delay —If the Public Prosecutor ia the Sessions Court)
District Muagistrate, Commissioner o Police, Director of Public Prosccutions
or any other Government olicer forwards his propos: ! bevepd dhe tdme lmi
specified in sub-rule (5). he shall file an afﬁ:.lw.;'r peninining the (letay in sendling
his proposal from the date of judgment fill !hc dare of 1epe of his letrer recons
mending an appeal, revision or other app'cution. lu_ (Ime wxgen vy {ron
the date of receipt of the proposal in the v ez of the Hemrembrunuver of Legal
Affairs or the Joint Secretary or the Dnu ¢ Suerotary 1o Government, Law
and Judiciary Department at Nagnoe or Aurangabad, as the case may b
till the date of issue of Goveriment Resolution shall normally bhe ::-.nlam
by them. In the ciase of the fuiat Secretary or the Deputy Scerciury 1o Governs
ment, Law and Judiciary Départment ai Magpur or Aurangabad, 23 the casé
.aay be, the aforesaid time shall include the tme 1aken up i obwining Goverds
ment orders. In case a deluy from thedate of receipt of the Governmen! Resolus
tion and the connected papers in the office of the Publie Prosecutor concerned
in the High Court and the date of actual i:hng of an apoeal, revision or othet
application, such delay shall b2 explained in the affiddavit by the Public Prosed
cutor concerned in the High Court.

81,  Procedure as regards defence of criminal anmeals, revivion agplications o
ather criminal proceedings—1) In casex arf vfm_? in.the Cirv of Greater Bombayp—
(a) The proposals for defending the eriminal appeals flzd in the Figh Coun
at Bombay agnmsl the decisions of t.l"li'nll‘l"il cottrts in the City of Greater
Bombay or applmnans for the exercise by the High Court at Bombay of its
powers of revision in criminal cases arising in such courts or other erimingl
proceedings, shall be made by the Puhtu Prosccutor for Greater Bombay,
He shall on receipt of a notice from the High Court under scetion ?Sw ol the
Code of Criminal Procadurs, consult the Commissioner of Polics, Greatep
Bombay and forward all the necessary papers of the case (o the Public Proges
cutor, High Court at Bombay, stating whether or not in his opinion, the State:
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hould defend such appeal or application or other eriminal proceeding, #8 the
8e may be. If the Pablic Prosecutor, Wigh Court ai Bombay disagrecs with
i Public Prosecutor for Greater Bombay, he shall refer the matter 10 the
¥emembrancer of Legal Affairs for decision:

Provided that, if the Public Prosecutor for Greater Bombay is not nble to
gure all the novessary papers ol ¢ase in tume, he may, without expressit
¥ opinion on such case, communicate the fuct to (he Public Prosecutor,
fish Court ut Bombay, whose duty it shall then be to peruse the record and
Boide whether or not the State should defend the appeal, revision or other
fiminal proceeding. If the Public Proszcutor, High Court ut Bombay, is of the
diion that the appeal, ravision or other srimingl proceeding should pot be
Blanded, he shall, as soon as possible, submit the papers of the case with his
Blition to the Remembrancer of Lega!l Afairs for obtaining orders thergon.
{b)\The Public Prosecutor, High Conrt at Bombay shall. cither on the instruc-
gons of the Public Prosecutor for Greater Bombay or in case he differs from
hs oninion of the Public Prosecutar for Greater Bamhbzy, then on the instrye-
jons from the Remembrancer of Legal Adfairs, defend the appeal; reviston or
sther criminal proceeding on behalf of the Siate.

(2) In cases arlsing in the mofussil —{a) The proposals for defending the
miminal apoculs filed in the High court al Bombay, Niagpur or Aurangabad,
g th s case may be, against the decisions of ariminal eourts in the molussl or
pplications for the exercise by the said High Court of the powers ol révision
8 Eriminal ‘matters arising in such coarts or other eriminul procecdings, shall
§& made by the Disirict bz:lgistmle concerned. He shall, on recapt ol 4 notice
fom the Fligh Court under section 385 of the Code ol Crimin:l Procegdure,
Sonsitlt the Public Prosecutor, who condueted the case and forward all the
fecessary papers of the case to the Publiv Prosecutor c¢oncerned i the High
Pourt ai Bombay, Nagpur or Aurangabad, as tlic case may be, siating whotker
o nol in his opinion the State should defend the appeal, revision or other
fiminal procecding. If the Public Prosecutor concerned in the High Court
disagrees with the District Magistrate ¢ancerned, hie shall refer the malier
fo the Remembrancer of Legal Affairs or the Joint Secrstiry or the Deputy
Secrotury to Government, Law and Judiciary Department al Nuogpur or
Aurangabad, as the case may be, and the latter in turn sha'l refer the matler
10 the Remembrancer of Legdl Affuirs for obtaining orders thereon,

(b) The Public Prosecutor cancerned in the High Court shall, gither-on the
instructions of the District Magistrate concerned or in eose he differs from
flic oninion of the District Magistrate concsrned, then on the imstructinns of
ghe Remembrancer of Legal Affairs or the Joinl Scerelary or the Deoputy
Sscretary 1o Government, Law and Judiciary Department at Nugpur or
Aurangabad, as the case may be, defend the appeal, revision or other criminal
proceading on behalf of the State.

| rQf:l\ If the District Magistrate concerned in the Nagpur and Amravati Divi-
sions receives a notice from the High Court at Nagpur in eriminal dppeal
:'i_'--t red by the complainants {rom private complzints, he shall, in the first
fnstance, send such notiee Lo the Joint Secretary or the Deputy Secrctary ta
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Government, Law and Judiciary Department at Nagpur, who will then exaniing
such case on its murits and then, if he considers it necessary, shall enirus

the same to the Public Prosecutor, High Court at Nagpur Lo file appear, ne
on behall of the State,

(3) Notwithstunding anything contained in sub-rules (1) and (2) above
10 all urgent cases, whare there s 4 disagreement between the Public Prosecuto
concerned in the High Court and the Public Prosceutor for Greater Bombay
or the District Magisirate concerned, as the case may be, and time does not
permut a referenge (o the Remembrancer of Legal Affairs or the Joint Secrcta -,[
or the Deputy Sceretury to Government, Law and Judiciary Department af
Nagpur or Aurangabad, as the case may be, the Public Prosceuior conce: ned
i the High Court shall defend the appeal, revision or other criminal procecding
and report the matter to the Remembrancer of Legal Affairs or the Joint
Secretary or the Deputy Secretary to Government, Law and J udiciary Deépart:
ment at Nagpur or Aurangabad, as the case may be.

(4) Notwithstanding anything contained in snb-rules (1) and (2) above
the Public Prosceutor concerned in the High Court shall appear in @il crimingl
matters heard by the High Court. to which he is attached, either (o defend 1 8
case or to mform the High Court of the decision not to defend the case on
behalfl of the State.

52.  Reporting of the result of the case—As soon as the appeal, revision o
other eriminal proceeding has been decided by the High Court, the Pub ic
Prosecutor concerned in the High Court shaii inform the resuit of the case to
the Remembrancer of Legal Affairs or the Joint Secretary or the Deputy
Secretary to Government, Law and Judiciary Department at Nagpur or
Aurangabad, as the case may be, and also to the Public Prosecutor concern d
in the Sessions Court and all the Government officers concerned. He <hall
also apply immediately for a certified copy of judgment. If the High C oul
upholds the State appeal, revision or other application or passes order i
[avour of the Stuie, the Public Prosecutor concerned in the High Couri sha
send the certified copy of judgment to the Government officer concerned, who
proposed the appeal, revision or other application.

33, If decision is adverse to the State—(1) If the decision of the Higk
Court in any criminal matter is wholly or partially adverse to the Stzle. the
Public Prosecutor coneerned in the High Court shall within 8 month submit
his detailed report to the Remembrancer of Legal Affairs or the Joint Secretary
or the Deputy Sceretary to Government, Law and Judiciary Department at
Nagpur or Aurangabad, as the case may be, with copies to all the Government
officers concerned, giving therein the specific reasons as (o why e decision
should be acquiesced in or appealed against. If he proposes to challenge the
decision of the High Court, his report shall be accompanied by the grounds of
appeal, the certified copy of the judgment, the Paper-Book and other releva
Case papers.

(2) If Government in the Law and Judiciary Department decides (o acquicsee
in the decision of the High Court, the Remembrasocer of Legal Affairs or the
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Joint Secretary or the Deputy Secretary to Government, Law and Judiciary
@ Department at Nagpur or Aurangabad, as the case may be, shall communicate -
“Pthe Government decision in Farm No. 6 to all the officers concerned.

| 8 Part C
i '54.  Bail matiers.—(1) The Public Prosecutor concerned in the subordinate

] :
loourt and the High Court shall, on receipt of notice of the court seek instruc-
“Ptions of the District Magistrate or the Commissioner of Police concerned for
epposing the bail applications, If the ime does not permit or if the Public
B Prosecutor concerned does not receive any instructions trom the District
“WMasoistrate or the Commissioner of Police concerned, he shall use his discretion

3 eoppnsing such bail application.

I (2) Cancellation of bail —{a) If the Public Prosecutor or the District Magis-
B frate or the Commissioner of Police concerned is of the opinion that any person
pleased on bail by any court should be rearrested and committed to custody,
he shall immediately send his proposal for cancellation of bail to the Remem-
| brancer of Legal Affairs or the Joint Secretary or the Depaty Secrctary 1o
s Government, Law and Judiciary Department at Nagpur or Aurangabad, as
he case may be, who shall in turn, if considered necessary by Government
in the Law and Judiciary Department, issue the Government Resolution in
Form NO. 11 and direct the Public Prosecutor concerned to 1ake immediate
steps 1o move the court for eanceilation of such bail,

- (b) The Public Prosecutor concerned shall effectively resist the grant of bail
fo the acoused by the court in the cases, which are non-hailable, involving
atrocities or crimes perpetuated on the members of the Scheduled Castes/
Soheduled Tribes and offences under the Protection of Civil Rights Act, 1955.
He shall pursue such cases in the court for secuning out of turn quick trial,
sonviction and deterrent punishment.

$5. Transfer of vases.—(1) When the District Magistrate concerned is of
the opinion that a case should be transferred from a Sessions Court, he shall
make a report to the Remembrancer of Legal Affairs or the Joint Secretary
or the Deputy Secretary to Government, Law 2nd Judiciary Department at
Nagpur or Aurangzbad, as the case may be, requesting him to instruet the
?uagﬁc Prasecutor concerned in the High Court to make one or more of the
motions indicated in clauses (i), (if). (iii) or (iv) of sub-section () of section
407 of the Code of Criminal Procedure. The said report shall state under
‘which of the clauses (a), (b) and (c) of the said sub-section the case falls and it
shall also be accompanied by draft affidavit in support of an application for
‘transfer of such case.

2) I an acoused person makes an application (o the High Court under
section 407(1) of the said Code for transier of his case, the District Magistrate
concerned, on receiving notice of such application shall, if the stalements
made therein are not admitted, instruct the Public Prosecutor concerncd in
the High Court to oppose the application. If the allegations made in the affidavit
of the accused are held to be false, necessary steps shall be taken by the District
Magistrate concerned for the prosecution of the offender.
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Part D Director of Public Prosecutions, Bombay

36.  Duties end functions—The post of the Director of Pliblic Prosecufions
Bombuy has been crédted by the Government for the puipose of pin poinling
defects mithe Police investigations ete. under the Government. Fle shall attend
specilically 1o the following duties:—

(1) Examinagion of causes of aguittal—(a) The Direcior of Public Prosectis
tions shall undiriake semtiny of aquittal cases in respest of the offences off
murdet in the Stiate afrer such cases are decided and indicate the line ond
whigh the proscontion should proczed in order (o minimise the number of
aquitisls. Such scrotine shall be restricted to cases in which the Public
Prosecutor or the District Magistrato eoncerned do not Propose 1o move
Governmeatt in the Law and Judieinry Department for an appeal against
aquilial or For an appeal for ephangement of sentence or for a revisiof
application. '

(b) He shall prepare a pote in every case giving appraisal of the causg
which led to the aguital. It shall b2 submitted to the Law and Judiciary
Depariment i it concerns the Public Prosecutors. In other cases he sha I
send his scrutiny noles dirsctly 1o the Superintendent of Polige or the Com
migsioner of Police concerned for taking action in the light of his suggestions
The Supcrintondent of Pofics ar the Commissiontr of Palice concorned
shall then send his remarks or take action on tha suggestions, is the case
may be, under infimation fo tha Inspector General of Police. In case the
inspactor Goneral of Police does not agree with the observations of the
Dicector, he shull refer the matter to Guvernment in the Home Department
for final decision,

(e} He muay on his own, send recommendations 1o the Law and Judiciary,
Depariment fTor filing an appedl in the cases examined by him. The Law ar J[
Judiciary Department or the Home Department may also refer to him the
casey of appeal agaiast aquittal handled by it, after they are decided, for
such scratiny as may be considered necessary into the causes of aguitial,

(d) The judgment of o trial court in respect of a case referred 1o in clai
(a) above, together with a copy of his opinion to the Law and Judiciar
- Department in cases, where appeal has not been recommended, shall he
furnished promptly and not later than 4 weeks, to the Director of Puhli¢
Prosocutions by the District Magistrate concerned. The Director of Pub
Prosceutions may call for papers of Police investieation including extracts
ol Polics diaries and depositions of witnesses in such cascs as he desires and
the Disiriet Magistrate and the Superintendent of Police concerned shall
have them sent to the Director of Public Prosecutions without undue delay.
It shall be competent for the Director to correspond directly with the District
 Magistrate or the Superintendent of Police concerned to obtain such papers
and any othor information rolating to it and they shall farsish such papers
and supply such information to the Director as may be called for by hint,
The Director shall prepare a note commenting in detail on the *iw.z'i;ti}Y ion



6l

and on the conduct of the prosecution, wherever necessary and pointing
out any particular aspeot which requires to be explained to the Investigating
Officer concerncd.

(2) Analysis of aquittal cases witl a view 1o pin poinr defects in the investiga=
tion or conduct—The Director shall submit a six-monthiv report based on the
alysis of aquittal cases examined by him as envisaped in clause (a) of sub-
irule (1) above, to Government in the Home Department dealing comprehen=
sively with all the aspects of the investigation and giving an appraisy) of the
causes of acquittal,

.(’.ll) Suggestions for improvement in Police investivation.—(&) The Director
all also afford effective guidance to the Police Officers, Assistant Publio
Prosecutors and, whenever required to the Public FProsecutors { the last through
the Law and Judiciary Department) in avoiding defects in investigation and
the conduct of a case relating to a murder case. This guidance, shall be extended
o the racional headgunarters at Thane, Nashik, Aorangnbad, Kolhapur,
Amravati and Nagpur, -

(b) In such murder case as may be considered important by the District
Magistrate or the Superintendent of Police concerned or in cases particolarly
specified by the Director, the copies of Police diaries and statemenis of wil-
pesses shall be sent tothe Director either before the charge-sheet is seni up 1o
the committal court or scon thereafter but before the trial in the committal
| court begins, to énable the Direetor to consider propricty or adequacy of
the case (including framing of appropriate charges). ‘

(¢) In 2l murder cases, other than those referred to in clause () above, the.
Jovestigating Officer concerned shall send copies of the Police statcments fo the
y 'Puhblic Prosccutor concerned within four days from the dafe of commitment
order. The Public Prosecutor concerned may, if he considers necessary, consuit

the Law and Judiciary Department through the Director on any difficult
question of law.

d) Whenever the Director, while examining the case, finds any defeet in
the investignfion or the conduet of the prosecution, he shall bringitto the
notice of the Home Department or the Law and Judiciary Department, as
the ease may be, for such action as may be deemed necessary.

(4 General —The Dircctor shall keep himsell in touch with the decisions of
the High Court'and report to the Law and Judiciary Department or the Home
PDepartment, as the case may be, forissuing necessary directions to the Public
Prozccutors and Assistant Public Prosccutors 1o carry out the directions of

the High Court.



CHAPTER VIl

Wit PETTIONS AND APPEALS ARISING TREREFROM IN THE HIGH CourT
(ORIGINAL SIDE) AT BoMBAY AND WRIT PETITIONS IN THE HiGgn Courr
(APPELLATE SIDE) AT BOMBAY, NAGPUR AND AURANGABAD.

Part A. Writ Petitions.

37.  Procedure for filing of Writ Petitions on behalf of State and its officers.—
(1) When a Collector or a Government officer concerned 15 not satisfied with
the orders of any court, tribunal, Board, Commission or other body against
which no other remedy Is open to get redress, he shall send a proposal to file
a Writ Petition under Article 226 and/or 227 of the Constitution against such
an order to the administrative department concerned within the shortest
possible time. His proposal shall contain the following papers:—

() the grounds for filing Writ Petition giving reasous thereof;
(6) Rules, Orders, precedents and notifications relied upon;

() one certified and three uncertified copies of judgment, decree or order:
against which the Writ Petition is to be filed.

(2) The administrative department concerned on receipt of such papers shall
send all the case papers alongwith its opinion to the Remembrancer of Legal
Allairs or the Joint Secretary or the Deputy Secretary to Government, Law and
Judiciary Department at Nagpur or Aurangabad, as the case may be.

(3) The Remembrancer of Legal Affairs or the Joiat Secretary or the Deputy
Secreiary to Government, Law and Judiciary Department at Nagpur or
Aurangabad, as the case may be, if satisfied that a Writ Petition be filed, shall
issue imstructions to the Government Pleader concerned 1n the High Court for
Hling a Writ Petition and also send all the case papers to him,

(4) On receipt of the case papers, the Government Pleader concerned in the
High Court shall draft a petition on the basis of the material supplied to him
and sead it to the administrative department concerned for scrutiny, The
administrative department concerned shall then send the draft Writ Petition to
the Remembrancer of Legal Affairs or the Joint Secretary or the Deputy
Secretary to Government, Law and Judiciary Department at Nagpur or
Aurangabad, as the case may be, for approval.

(3) After obtaining approval thereon, the Government Pleader concerned
in the High Court shall take necessary steps in getting the Writ Petition filed
in the High Court.

58.  Procedure for the defence of Writ Petitions on behalf of State and its
officers—(1) (@) Whenever a notice or notice of motion in a Writ Petition is
served on the Governmeat Pleader concerned in the High Court on behalf of
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the State, he shall on the same day, as far as possible, and latest by next day
forward copies of the notice accompanied by the copy of Rule i.e. order of the
court and connected Writ Petition, affidavit and other anncxures to the
administrative department concerned and to the Remembrancer of Legal Affairs
or the Joint Secretary or the Deputy Secretary to Government, Law and
Judiciary Department at Nagpuor ur Aurangabad, as the case may be.

(0) He shall also apprise the administrative department concerned on any
of 1he following points:—
(1} vires or lezality of any legislative enactment or statutory rule has been
chiallenged;
(if) executive orders or executive actions of Government and/or its officers
fiave been challenged and the matter is such which not only affects the rights
of the nival parties; bet also the interest of Government;

(¢ii) any taxation matter has been challenged;
(iv) any application for stay or any interim order has heen made.

(c) He skall, on finding that the Writ Petition falls under any one or more
of the above points, put in appearance in the High Court on behall of the
State, at the admission stage without waiting for instructions from the adminis-
trative department or the Remembrancer of Lepal Affairs or the Joint Secretary
or the Deputy Secretary to Government, Law and Judiciary Department at
Nugpur or Aurangabad, as the case may be. Wherte he finds that the guestion
is between two privaie parties and Governmeat's interest is not invelved,
he shall in the first instance obtain instructions from the administrative depart-
ment concerned and then file appearance before the High Court for bringing
the facts about Government’s non-involvement in the case Lo the notice of the
High Court.

() In other Writ Petttions he shall file appearance in which the State is
impleaded as a party, and obtain adjournment, if no instructions from the
adminisirative department concernced are recetved by him in time.

(2) Whenever a notice or notice of motion s served on the Government
officer concerned, who is impleaded as a party in his official capacity, he shall
‘without the least delay, forward to the administrative department concerned,
all ihe relevant case papers, including a copy of petition, a statement ol facts,
which are necessary for meeting the allegations in the Writ Petition and his
recommendations as to whether the Writ Petition should be opposed or not
‘He shall also forward the copies of the above case papers (o the Government
Pleader concerned in the High Court.

(3) The administrative department concerned shall, on receipt of notice or

- notice of motion and its enclosures under sub-rules (1) and (2), make such

enquiry into the facts of the case, as may be necessary and if the Rule is intended
to be apposed, shall prepare or obtain parawise report on all the points raised
in the Writ Petition and affidavit.

(4) On receipt of or after preparing parawise replies under sub-rule (3), th~
administrative department eoncerned shall forward the complete case papers,
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as far as possible, within two weeks from the date of receipt by it or in ar
case before the expiey of the date meationed in the notice or wotice of motig
to the Government Pleader concerned in the High Court and also forward the
copics of e same to e Remembrancer of Legal AfMairs or the Joint Secreta
or the Deputy Secretary to Government, Law and Judiciary Depar'ment 3
Nagpur or Aurangabad, as the case may be, alongwith the following papers:
() Recommendations whether the Writ Petition should or should not be
O]"‘I'h“-‘."rﬁtl .

() scii-coniained note making refercaces to-rules, orders and precedents

(¢) such nddivtonal intormation as is likely to help the Governme
Pleader concerned in the High Court in the conduct of the case.

Nore—(i) Generally the Rule is returnable except as otherwise ordered b
the Hich Court; within a period which is not less than 14 davs after the servig
ol nolce on ihe opponent;

(77) the parawise report should not contain crvptic answers such as * nof
admitted ™ or “denied ” but should contain elaborate Factual position ang
should be invariably accompanied by copies of relevant notilications, rules
and orders,

(5) In case where any information or malerial is to be collected from the
subordinate officer/s or the concerned Government officer for the purpose of
preparauion of parawise report. the administrative deparimient or the Gove :
ment ofjicer cencermed shall, at the earliest opportumity, bring it to the notice
of the Government Pleader concerned an the High Court requesting him
take such adjournment as may be necessary for the purpose.

(6) .ﬂh?ﬂ'fn,ﬂ |:I.'Ir_'|‘Jr sn'cuf‘{‘dg of  curter g{ﬁ‘f{fapfr,—(ﬂj The Governmen
Pleader conevrned i the High Court shall then draft a counter affidavit on the
basis of vase papers received under sub-rule (4).

(#) The administrative depariment concerned shall depute 2 compoten
officer, comversant with the subject matter of the petition, 10 assist the Govern
meni Fleuder concerncd in the High Court in drafling of the affidavit. Any
mformativat roguired by the Government Pleader concerned in the Hiall
Court in connection with the preparation of the counter sffidavit shall be
furnished by the administrative department concerned ¢ cazly as possible.

(¢) The Government Pleader concerned in the High Court shall send the
draft counter affidavit to the administrative department concerned for verifying
the correciness of the facts stated therein.

() The administrative department concerned shall hen send the draf
counter affidavit 1o the Remembrancer of Legal Affairs or the Joint Secretany
or the Deputy Secretary to Government, Law and Judiciary Department at
Nagpur or Aorangabad, as the case may be, who in turn shall send it duly
approved, to the administrative department concerned for anward transmission
by that depariment to the Government Pleader concerned in the High Court,

(¢) The draft counter affidavit shall then be sworn in by the competent
efficer authorised to do so by the administrative department concerned fo
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which the date by which the counter affidavit has to be filed in the High Court
shall be intimated by the Government Pleader concerned in the High Court
jo the administrative department and the Government officer concerned, f
uch daie has been fixed by the High Court 1n any case.

(f) On swearing the counter affidavit by the competent officer, the Gonern-
ment Pleader concerned in the High Court <hall file it in the High Court:

Provided that—

(i) except in urgent cases, when no time is available. the dralt  affidavit
shail be sent by the Government Pleader concerned in the High Court to the
administrative department concerned for approval; o :

(if) in cases involving the validity of wny statute or statutory rule or any
complicated issues of general public importance, the Government Pleader
concerned in the High Court shall obtain suitable adjournment, if no time is
available, and forward the draft counter affidavit with other connected
panzrs to the Remembrancer of Legal Affairs for approval. The Government
Pleaders in the High Court at Nagpur and Aurangabad should forward
such counter affidavits to the Remembrancer of Legal Affairs through the
Joint Secretary or the Deputy Secretary to Government, Law and Judiciary
Department at Nagpur or Aurangabad, as the case may be,

59, Conduct of Writ Petitions.—(1) Important points respecting the conduct
of Writ Petitions.—{a) In view of the expeditious and summary nature of the
proceoding, prompt action is necessary at every stage of the Writ Petition
on the part of the Government Pleader concerned in the High Court as well as
the administrative department and the Geovernment officer concerned.

(h) The administrative depariment concerned shall depute the competent
officer with all instructions and records or such other material as may be
{3 uir-::d by the Government Pleader concerned in the High Court, The Govern-
ient Pleader concerned should intimate well in advance, as far as possible
wrlung and where there is no sufficient time then on phone, to the competent
loficer concrrasd about the dae on which the part heard case is subsequently
brought on the warned list so as to enable the competent officer concerned
1c be prepared o instruet the Government Pleader concerned on the date
ixed lor hearing. The competent officer shall not be detained uqneccs.sarily by

(¢} Whenever the question of making a coniession or giving an undertaking
before the High Court on behalf of the State or a Government officer arises;
Government Pleader concerned in the High Court shall obinin a suitabie
adjournment and refer the matter to the administrative department concerned
for expeditious scrutiny and cxamination of the pros and cons in consultation
with the Remembrancer of Legal Affairs or the Joint Secretary or the Deputy
Secretary to Government, Law and Judiciary Department at Nagpur or
\urangabad, as the case may be, if necessarv. This does not, however, preclude
the Government Pleader concerned in the High Court from conceding obvious
points of law during the course of arguments. However, the invalidity or

H 4518—13
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unconstitutionality of any statute, rule, ordinance or any Government Resolu:
tion, order, etc. shall never be conceded before obtaining instructions of the
Remembrancer of Legal Affairs,

(d) All interim orders passed by the High Court shall be communicated i
writing by the Government Pleader concerned in the High Court direct to the
party concerned for prompt compliance.

(¢) The affidavits to be filed in the interlocutory applications such as—
(7) application lor grant, vacation or modification of stay orders,
(ii) expedite applieations,
(i) applications for getting the Writ Petitions dismissed on account of
having been infructuous, shall be drafted by the Government Pleader con

cerned in the High Court after obfaining instructions from the administra
tive department and Government officer concerned,

(2) Government is not bound to defend each and every Writ Petition in
which the State and its officers are impleaded as parties. If it transpires ta
Government in the administrative department ¢oncerned or the Remembrancer
of Legal Affairs or the Joint Secretary or the Deputy Seeretary to Government,|
Law and Judiciary Department at Nagpur or Aurangabad, as the case may be
that although the State has been impleaded as a party, it has no direct interest
in the subject matter of the petition, it shall be open to Government in the
administrative departmient eoncerned or the Remembrancer of Legal Affairs
or the Joint Sceretary or the Deputy Secretary to Government, Law and
Judiciary Department at Nagpur or Aurangabad, as the case may be, to a
the Government Pleader concerned in the High Courl to withrdaw
appearance. However, before such withdrawal, the Government Pleader
concerned in the High Court shall inform the petitioner or his lawyer that
‘Government does not desire to appear in the matter as Government has no
direct interest in the subject matier of the petition and that the appearance on'
behalf of the State will be withdrawn if' the petitioner or his lawver agrees
not to claim any costs or other relief against the State. In case where the
petitioner or his lawver refuses to agree as aforesaid, the Government Pleader
concerned in the High Court may appear in the proceeding and, after pointing!
out that the State was not a4 necessary party, apply to the High Court for
an order for the State's costs,

(3) If in any Writ Petition, involving interpretation of All India Services
Rules, 1951 and Regulations, only the State and its officers are impleaded as
pariies, the Government Pleadér concerned in the High Court shall move the
High Court at the earliest opportunity to implead the Union of India as a parly
to the said petition. He shallalso send the draft of the counter affidavit, proposed
to be filed on behalfl of the State in such cases, to the Deputy Secretary te
Government of India, Department of Personnel Cabinet Secretariat at New
Delhi for taking further action.

(4) (@) Whenever a Writ Petition is filed in the High Court under Article 226
and/or 227 of the Constitution against an order passed by an independent
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firibunal or a quasi-judicial body like the Maharashtra Revenue Tribunal,
3Co-opcrative Tribunal, Industrial Tribunal or an Authority under the Payment
of Wages Act efc., and such tribunal or quasi-judicial body is impleaded as
arty to such petition it is necessary in the first instance for the tribunal or
Bthe quasi-judicial body to examine the averments contained in the petition

erved upon it. If the tribunal or the quasi-judicial body considers it nccessary
p oppose the petition or il it observes that any important question of law or
policy arises in the case which makes it necessary for the State to appear, the
ribunal or the quasi-judicial body shail send its report to the Remembrancer
f Legal Affairs or the Joint Secretary or the Deputy Secretary to Government,
Law and Judiciary Department at Nagpur or Aurangabad, as the case may be.
fhrough the administrative department concerned communicating its views
such malters,

" (b) The administrative depariment conecerned, to which by that time the
iGovernment Pleader concerned in the High Court would have sent a copy
of petition, shall also consider whether it.is necessary for the State to appear on
ithe ground that some important question of law or a question affecting Govern-
iment decision or policy is involved. On receipt of the report from the tribunal
or the quasi-judicial body, the adminisirative department concerned shall
Bnalisc its views and make a report to the Remembrancer of Legal Affuirs or the
Joint Secretary or the Depuly Sceretary 1o Government, Law and Judiciary
Department at Nagpur or Aurapgabad, as the casc may be.

(¢) On the basis of the report from the tribunal or the quasi-judicial hody
and the administrative department concerned @nd the exigencies of the case,
the Remembrancer of Legal Affairs or the Joint Secretary or the Deputy
Secretary to Government, Law and Tudiciary Department at Nagpur or
Aurangabad, as the case may be, shall instruct the Government Pleader con-
serned in the High Court to appear on behalf of the tribunal or the quasi-
judicial body or the State, as the case may be.

(d) Where it is decided to file an affidavit on hehalf of the tribunal or the
q asi-judicial body, such affidavit shall be swoia in either by the Registrar,
the Secretary or the Head Clerk of such tribunal or quasi-judicial body.

~ 60. Decision to be commumicated to all concerned.—(1) As socn as the
Writ Petition is decided, the Government Pleader concerned in the High Court
shall communicate the nature of the decision to the administrative department
concerned and the Government officer concerned with a copy Lo the Remem-
brancer of Legal Affairs or the Joint Secretary or the Deputy Secretary to
Government, Law and Judiciary Department at Nagpur or Aurangabad,
as the case may be, giving in important cases a brief statement of the grounds
‘on which the decision is based.

(2) He shall on the very day of the decision apply for a certified copy of the
udgment and after obtaining the same forward it to the administrative depart-

‘ment concerned.
H 4518—13a
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(3) Where the judzment is not adverse to the State but nevertheless mnl:u
directions to be compiied with by Government or its officers or conts
reflections upon their conduet or administration, the Government I‘Iead |
concerned in the High Court shall bring it to the notice of all concerned officen
‘and Government departments.

(4) Where the judgment is adverse to the State, the Government Pleadef
concerned in the High Court shall obtain one certified and two uncertifiedl
copies of judgment and send the certified copy of judgment and one uncertifie
copy af judgment alongwith his opinion, whether an appeal should or should
not be filed, to the administrative department concerned. He shall at the same
time forward one uncertified copy of judgment alongwith his report to th
Remembrancer of Legal Affairs or the Joint Secretary or the Deputy Secretary
to Government, Law and Judiciary Department at Nagpur or Aurangaba
as the case may be. If he recommends an appeal, he shall indicate the lag
date of limitation within which the appeal is required 10 be filed.

(5) The administrative department concerned, if it recommends an appes
shall forward the case papers alongwith the report, received under sub-rule (4}
to the Remembruncer of Legal Affairs or the Joint Secretary or the DLPI.I
Secretary to Government, Law and ludiciary Department at Nagpuor a
Aurangabad, as (he case may be.

Part B, Appeals arising from Writ Petitions filed in the High Court
{Original Side) at Bombay.

61. Filing or defence of Appeals before Appellate Cowrt of High Court.
(1) If the Writ Petition under Article 226 of the Constitution 1s decided by thel
single Judge sitting on the Orlglual Side of the High Court, an appeal will I
hefore the Appellate Court constituting a Bench of not less than two Judges.

(2) In such cases on receipt of case papers under sub-rule (5) of rule 60y
the Remembrancer of Legal Affairs, shall, if he recommends appeal, send all
the casé papers to the Government Pleader concerned in the High Court with
the directions to file an appeal before the Appellate Court of the High Cou

[3) If the appeal is filed before the Appellate Court of the High Court
against the Stdte or its officers, the procedure as laid down in rules 58 to 60,
so far as it is relevant. shall, muratis murandis, apply,

{(4) The appeal filed by or against the State or its officers shall, as far a8
possible, be conducted by the same Government Pleader in the High Court,
who conducted the case at the onginal stage.

Note (1).—(a) If the Writ Petition under Articles 226 and 227 of the Consti=
tution is decided by the Bench, sitting on the Appellate Side of the High Courty
further appeal lies before the Supreme Court under Articles 132 or 136 of the
Constitution.

(b) If the appeal filed before the Appellate Court of the High Court is decidedy
further appeal lies before the Supreme Court,
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Note (2).—Limitation for filing an appeal befure the Appellate Court of
the High Court against the decision of the single Judge of the High Court
(Original Side) is 30 days under Article 117 of the Limitation Act, 1963 and
that for filing a petition for special leave in the Supreme Court is 90 dayvs
under Order XVI, rule | of the Supreme Court Rules, 1966 and Article 133(c)
of the Limitation Act, 1963, excluding the time required for obtaining the

certified copy of judgment.
&2. Habeas Corpus Pctitions.—For the conduct of Writ Petition ol Flabeas

arpus, filed under Article 220 of the Constitution on the Appellate Side of
High Court, the procedure as laid down under rules 58 to 60, so far as it

may be relevant, shall, mutatis mutandis, apply.



CHAPTER IX

CiviL AND CRIMINAL APPEALS AND OTHER PROCEEDINGS IN THE
StpREME COURT.

63. Appeals by Stare.—(1) Government in the Law and Judiciary Depa :
ment shall consider the proposal for filing of appeal. whether civil or criminal
to the Supreme Court, either received from the Government Pleader or Publi
Prosecuter in the High Court or other Government officer, interested in the
case, through his administrative department, and examine whether there i
i strong probability of success and/or substantial question of law of gene
importance or interpretation of the Constitution is involved.

(2) Ifitis decided to file an appeal in the Supreme Court against the judgmen
decree. order or sentence passed or made by the High Court, or any othd
court or tribunal, the Remembrancer of Legal Affairs or the Joint Secreta
or the Deputy S&cn.,tarv to Government, Law and Judiciary Department &
Nagpur or Aurangabad, as the case may be, (in the latter case with the approva
of the Remembrancer of Legal Affairs) shall send instructions in Form No. 1
to the Government Advocate for the State, appointed by Government in thi
Law and Judiciary Department in the Supreme Court, for filing Special Leaw
Petition in the Supreme Court under Article 136(1) of the Constitution, along
with the following case papers:—

(a) Thz certified and uncertifi=d copies of judgment, decree, order of
sentence appealed from:

(b) & Vakalatnama in Form No. 13, duly signed by the Remembrance
of Legal Affairs or the Joint Secretary or the Deputy Secretary to Govern
ment, Law and Judiciarv Department in favour of the Government Advocate

(¢) Paper-Book: and
(d) a detailed note explaining the law and facts of the case.

The copies of the above communication shall also be sent to all concerned.

Note—Limitation period for filing of a petition for special leave to appe
to the Supreme Court is 90 days from the date of the judgment, decree, ordd
or sentence to be appealed from, excluding the period for obtaining certifiet
copy of judgment, under rule | of Order XVI of the Supreme Court R
1966 or Article 133(¢) of the Limitation Act, 1963

Provided that, the limitation period for filing special leave to appeal to the
Supreme Court in a case involving death sentence 13 60 days from the date
ll;geﬁjiudgment, order or sentence under Article 133(a) of the Limitation Acl
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(3) On receipt of communication under sub-rule (2), the administrative
department concerned shall depute a responsible official, having acluak
_nwledge of the case, to contact the Government Advoeate for swearing an
afidavit in Form No. 14 in support of the statement of facts and other contents
gontained in the petition to be filed in the Supreme Court as required under
rules 4(2) and 5(ii) of Order XVI of the Supreme Court Rules, 1966.

(4) The Government Advocate shall file a petition for special leave in the
#Supreme Court within the time limit.

& (5) If the special leave to appeal is granted by the Supreme Court, the
B Government Advoocate shall send intimation thereof to the Remembrancer of
B Legal Affairs or the Joint Sceretary or the Deputy Sccretary to Government,
Law and Judiciary Department at Nagpur or Aurangabad, as the case may be,
The Government Advocate shail then, on payment of additional court fee,
Fan_vi within the time, get the special leave petition treated as petition of
appeal.

(6) Condonation of deluy.—If for any reason the State is unable to lodge
apetition for special leave to appeal in the Supreme Court within the period
of limitation, the Remembrancer of Legal Affairs or the Joint Secretary or the
Deputy Secretary to Government, Law and Judiciary Department at Nagpur
or Aurangabad, as the case may be, and the head of the administrative depart-
ment or the Government Pleader or Public Prosecutor in the High Court,
as the case may be, shall send their affidavits explaining the delay caused on
their part, to the Government Advocate for being iiled in the Supreme Court
alongwith the petition for special leave to appeal.

-

" (T) Remittance of amount after grant of special leave to appeal—{a) On
eoeipt of intimation from the Government Advocate regarding grant of
special leave by the Supreme Court, the Remembrancer of Legal Alfairs or
the Joint Secretary or the Deputy Secretary to Government, Law and Judiciary
Department at Nagpur or Aurangabad, as the case may be, shall require the
administrative department concerned to remit a sum of Rs. 2,000 or such
amount as the Supreme Court might have directed in a particular case, to the
Government Advocate within 30 days of the filing of the petition of appeal
under rule 6 of Order XV of the Supreme Court Rules, 1966, for depositing
it as security for the cost of the respondent in the Supreme Court. No security

is payable in respect of criminal appeals;

{(b) the amount of expenses for printing or cyclostyling of record, on the basis
of estimate prepared by the Registrar of the Supreme Court and intimated
% the Government Advocale, shall be borne and paid by the Remembrancer
of Legal Affairs or the Joint Secretary or the Deputy Secretary to Government,
Law and Judiciary Department at Nagpur or Aurangabad, as the case may be.

~ (8) The Government Advocate shall then take further steps as per the
[provisions contained in Order XV of the Supreme Court Rules, 1966.
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64,  Appeals against Stare—(1) As soon as the Notice, Notice of Motio
ol petition or appeal or application, whether civil or criminal, is served on the
admimstrative department concerned ol Government, that department shall
immediztely pet typed 5 copies of Notice, Notice of Motion, Special Leave
Petition, Petition of Appeal and the application for stay or injunction, as the
case may be, The administtative department concerned shall send origingl
copy of Notwe alongwith its annexures to the Government Advocate in t
Supreme Court, One copy cach of the said Notice and its annexures shall also
be supplied by the administrative department concerned to the Government
Pleader or Public Prosecutor ¢oncerned in the High Court, whe conducted
the case in the High Court, and one copy to the Remembrancer of Legal
Affairs or the Joint Secretary or the Depuly Secretary to Government, La
and Judiciary Department at Nagpur or Aurangabad, as the case may
for 1ssuing necessary mstruetions to the Government Advocate.

(2) The administrative department concerned shall then take immediat
steps to prepare the parawise remarks m reply to the Special Leave Petitio
Petition of” Appeal and application for stay or imjunction. as the case may be,
and send the same alongwith case papers and neccessary instructions, if any,
Lo oppose the admission of peution and stay or injunction application, if’ any,
Lo the Government Pleader or Public Prosecutor concerned in the High Court,
A copy of the parawise remarks and instructions, if any, to oppose the admis-
sion of petition and stay or injunction application, as the case may be, shall
also be sent by the said department 1o the Government Advocate for his use
and also to the Remembrancer of Legal Affairs or the Joint Secrctary or the
Deputy Secretary to Government. Law and Judiciary Department at Nagpur
or Aurangabad, as the case may be. The Government officer concerned, who
has been made a party in his official capacity. shall send his Vakalatnama in
Form No. 15 in favour of the Government Advocate to him.

3) The Government Pleader or Public Prosecutor concerned in the High
Court shall, il the administrative department concerned so directs, prepas
a counter affidavit in reply to the Special Leave Petition, Petition of Appeal
and stay or imjunction application, as the case may be, on the basis of parawise
remarks and instructions received from the administrative department con
cerned. The counter affidavit shall be sworn in by the competent officer of t
administrative department concerned before the Registrar or any competen
officcr of the High Court at Bombay. Nagpur or Aurangabad, as the case may
be. The counter atfidavit then shall be sent by the administrative department
concerned 1o the Government Advocate in the Supreme Court so as to reach
him within the time fixed for fling it in the Supreme Court. The Government
Pleader or Public Prosecutor concerned shall supply a copy of the counter
affidavit prepared by him to the Remembrancer of Legal Affairs or the Joint
Secretary or the Deputy Secretary 1o Government. Law and J udiciary Depart-
ment at Nagpur or Aurangabad, as the case may be. for record.

Explanarion.—It is, however, entirely left to the discretion of the administras
tive department concerned to entrust the work of drafting of counter affidavit
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to the Government Pleader or Public Prosecutor concerned in the High Court
r the Governmeni Advocate in the Supreme Court.

(4) A Vakalatnama in Form No. [3 10 be liled on behalt of the Swate, shall be
executed by the Remembrancer of Lepal Affairs or the Joint Secretary or the
Deputy Secretary 1o Government, Law and Judiciary Department in favour of
the Government Advocate and shall be sent to him alongwith mstroctions

in Forni Nuo. i6.

(5) As soon as the Government Advocate receives the Vakalatnama and
the instructions from the Remembrancer of Legal Alairs or the Jomt Secretary
or the Deputy Secretary to Government. Law and Judiciary Department at
Nagpur or Aurangabad, as the case may be, for contesting the appeal, he shall
without any delay draw up the case and lodge the same in the Supreme Court
within the time prescribed for.

Note—{i) Limitation [or entering appearirce on behall of respondent in the
Supreme Court is 30 days of the serviee on him of the natice of ladgment of
the petition of appeal as preseribed under rule 12, Order XV of the Supreme
Court Rules, 1966.

- (i) Under tule 35, Order XV of the aforesaid Rules, the respondent has to
lodge his case within 30 days from the date of service of a copy of the statement
ol case lodged by the appellant,

(6) Filing of Caveat.—I11 it is anticipated by the administrative dopartment
concerned or the Government Pleader or Public Prosceutor goneerned in the
High Court that an apphcation for special leave 1o appeal 1o the Supreme
Court will be mude by the opposite party and if it i< decided to oppose such
application. a brief of the case alongwith opinion on merits of such uppeal,
shall at onge be prepared by it or him and sent Lo the Remembrancer of Legul
Afiairs or the Joint Secretary or the Deputy Seeretary 1o Government, Law
and Judiciary Department it Nagpur or Aurangubad. as the cane mayv be,
who shall with neeessary instructions send the same to the Govermnent Advocate
for filing of a caveat in the Supreme Court.

Note—It may be noted that until the cuveat has been lodged under rule 2,
Order XVII of the Supreme Court Rules. 1966, or o Vakalatnam. has been
filed, the State can not be heard in oppesition of the speeial leave petition liled
by the opposite party. '

65. Filing or defence of wrii petitions. suity amdd other proceedings—The
procedure, preseribed under the rules 63 and 64 above shall. meariy suarandis,
in so [ar as it may be applicable. apply to the filing or defence of the original
writ petitions under Article 32 of the Constitution. or suits or other proceedings

cunder Article 131 of the Constitution 1n the Supreme Court on behalf of the
State and its officers.
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66. Result of case to be communicated—(1) As soon as the case, eithe
filed on behalf of the State or against the State and its officers, is decided by
the Supreme Court, the Government Advocate shall communicate the decisiol
to the Remembrancer of Legal Affairs or the Joint Secretary or the Depul
Secretary to Government, Law and Judiciary Department at Nagpur of
Aurangabad, as the case may be, and also to the administrative departmen
or Government officer concerned and the Government Pleader or Publi
Prosecutor concarned in the High Court, He shall also obtain a certified copy
of judgment and decree, final order or sentence, as the case may be, passed
by the Supreme Court and send it to the administrative department concernet
for compliance,

(2) He shall also withdraw all the unspent security deposit after the disposi
of the appeal and credit the same to the administrative department concerne
of Government.



CHAPTER X

ExtcuTtioN OF DECREES,

67. Interpretation—For the purpose of this Chapter a * decree ™ includes
an ““ order " of a civil court as defined in section 2 of the Code of Civil Procedure.

68. Satisfaction of decree acainst State.—(1) Where a decree has been
passed against the State or its officers and it has been decided by Government
not to contest further a decision, which is wholly or partly adverse to Govern-
ment, the Collector or the Government officer concerned shall at once instruct
the Government Pleader concerned to pay in the court, whose duty it is to
execute the decree, all moneys payable under the decree. They shall see that the
decree is fully satisfied within the time fixed for its satisfaction under section 82
of the Code of Civil Procedure.

(2) For this purpose the Government Pleader concerned shall take the follow-
‘ing steps for the prompt satisfaction of the decree:— '

(@) As soon as it is decided to acquiesce in a decree passed by any civil
court against the State or its officers, the Government Pleader concerned
shall see that the deeree is satisfied promptly. He shall sce that no coercive
processes against the State or its officers by the litigants for the recovery of
costs are started and no attachment orders are passed by the court against
the State or its officers. He shall without any loss of time make necessary
report and supply necessary information to the Collector, the administrative
department or the Government officer concerned.

(b) He shall maintain register showing the particulars of the decree passed
against the State or its officers in the Form No. 17.

(¢) He shall submit to Government in the administrative department
concerned, a report every quarter (before the 10th of January, April, July and
October) of every year. stating the particulars of the decrees which have
remained unsatisfied for more than four months after it is decided to acquiesce
in them, the period for which they have so * remained unsatisfied and the
reasons for the delay.

(3) (@) The Government Pleader, the Collector and the Government officer
concerned shall see that in case of adverse decisions no amount should be
deposited in the trial court, pending decision of Government in the Law and
Judiciary Department, as regards whether the decision of the trial court should
be acquiesced in or appealed against.

(b) If Government in the Law and Judiciary Department decides to file
an appeal and the appellate court directs the State to deposit the decretal
-amount in the trial court, before making an order for staying the execution of
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decree under sub-rule (5) of rule 3 of the Code of Civii Procedure, a pray
should be made to the appellate court not to allow the opponent to withdra
the deposit till the decision of the State appeal.

w

Note —Full powers of making payment of decretal dues have been delegated
to all administrative departments, heads of departments and regional hea
as per Sr. No. 6 in Section IV of the Manual of Financial Powers, 1978, These
powers arc subject to budgetary provision and observance of usual conditions.
All such cases should be reported to the administrative departments by the
heads of departments and regional heads.

69.  Procedwre where decree is passed in favour of State or its efficers.—
(1) The Government Pleader concerned shall, immediately after the settlement
of issues and before the date fixed for final hearing of the case, ask for and
obtain from the Collector, administrative department or the Government
officer concerned, instructions in writing, having regard to the provisions of
Order XXI of the Code of Civil Procedure, as to the mode of execution includ-
ing as to the process such as arrest, attachment that is desired to be issued
in the event of a decree being passed in favour of the State or its officers or both.

(2) As soon as the Government Pleader concerned receives a copy of decree
under which any amount is due to Government. he shall see that all necessa
steps are taken with all possible expedition to realise the amount due under the
deeree or get it otherwise satisfied. For this purpose he shall. in the absence o
any special instructions to the contrary, proceed as follows:—

(&) il the person from whom the amount is due (heremalter referred {
in these rules as 1udgmcnt-dmtnr) or his advocate is known to the Govern-
ment Pleader concerned and 18 readily decessible to him. he shall endeavout
to recover the amount rom him:

() il there 1s & reason to believe that the amount due can not be recovered
under clause (a) and the Government Pleader concerned knows of an
property of the judgment-debtor from which the amount due or part of it
may be realised c.g. immoveable property, securities, money deposited
in the court or the subject matter of a suit on which Government has a first
charge under Order XXXITI, rule 10 of the Code of Civil Procedure, he shall
at once or as soon as he receives necessary information from any source,
make an application for execution by attachment, sale etc. of such property;

(¢) where no action under clause (@) or (h) is taken, the Government
Pleader concerned shall without any delay send the copy of the decree 1o the
Collector concerned, with a report stating inter-alia—

(i) the reason for not taking such action,
(if) the date on which the period of limitation for the execution of the
decree will expire, and

(iii) any information which has come to his knowledge and the posses-
sion of which is likely to facilitate the recovery of the money due to

Government;
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(d) where action is taken under clause (a) or (b), the Government Pleader
concerned shall, as soon as possible and in any case within one month of
the date of receipt by him of the copy of decree, report his action and
proceedings to the Collector concerned, and send him the copv of decree,
if no longer required by him. He shall also report to the Collector concerned
the result of the proceedings on their completion and, 1if they have nat been
successful in recovering the whole of the amount due, furnish the information
specified in sub-clause (i) and (i) of clause (¢).

70. Decrees in suits by indigent persons—If a decree under which eount
fees or pauper costs are awarded to the State, the Government Pleader concéin-
ed shall furnish the Collector concerned with a copy of decree. 1t shall then be
the duty of the Collector concerned to see that such costs are recovered as soon

possible. For this purpose he may make such enguiries as he deems neces-
sary as to the property and means of the person liable to pay the pauper costs.
The Government Pleader concerned shall carcfully watch the execution of
dich decree and at proper time enforce the first charge of Government in respect
of such money or other property.

7. Serutiny of costs awarded to State—The Government Pleader concerned
shall carefully scrutinise the court’s order of costs in all suus, appeals and
other civil proceedings and also suits and appeals by indigent persons, in which
he appears on behalf of the State or its officers. He shall see thal the costs are
duly assessed and entered in the decree together with an order specifying the

arty from whom they are to be recovered. If the order does not properly
provide for the Govetrnment’s costs, he shall at once bring the fact to the notice
of the Remembrancer of Legal Affairs or the Joint Secretary or the Deputy
Eeuclary to Government, Law and Judiciary Department at Nagpur or
Aurangabad, as the case may be, in order that the desirability ol applving lor
a review or, il necessary, filing an uppeal or application for revision may be
onsidered.

72.  General instructions for the Govermment Pleaders.—(1) The Govern-
ment Pleader concerned shall endeavour to obtain from time Lo time such
‘information as may lead to the recovery of any money due lo Government
and furnish to the Collector concerned any information which comes to his
‘knowledge and which is likely to facilitate the recovery of the moneys doe 1o
Government.

(2) He shall be responsible for secing that the exccution of any decree is not
barred by limitation. When the period of limitation lor the execution of any
‘decree is nearly expiring, without such decrees having been fully satisfied,
_he shall specially bring that fact to the notice of the Collector concerned.

T3.  Enguiries as to the property and means of the judgment-debror.—(1) The
Collector concerned shall, whenever necessary, through the Tahsildar con-
cerned or otherwise, make enquiries as to the property and means of the
Judgment-debtor and endeavour to recover from him the whale nr such portion
of the amount due as may be possible.
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(2) For the purpose of making any such enquiries, the Collector concerned!
may employ such trustworthy agency as he may (hink fit and may pass bona fide
travelling expenses imcurred by the person deputed to make such enquiry.

4. Arrangements for identification of property fo be attached—Upon the
court issuing orders for the attachment of the judgment-debtor’s prope
the Government Pleader concerned shall at once apply to the Collector con
cerned to depute some one to accompany the attaching officer and to point out

the property.

15, Procedure in cases where claims are made to attached property.—In case
claims are made by third parties to the property attached, the Government
officer on whose report the property was attached shall collect the evidence;
which would show that the property belongs to the judgment-debtor, and he
shall, if possible, be present in the court and instruet the Government Pleader
concerned, when the court is inquiring into the claim.

76.  Gramt of rewards for special exertions in the recovery of Government
dues.—When the realisation thhu amount of a decree 1s due to the special
exertions of any Government officer, the Collector concerned may sanction the
payment of a sum not exceeding 20 per cent. of the amount recovered, ag
a special reward for such officer. Any Government officer, who considers that
he has a claim for this special reward, shall make an application to the Collector
concerned, stating the grounds on which the application is based.

71.  Procedure in regard to recovery of the amount due—Where any sum
duc to Government under a devree is recovered otherwise than the agency of
a court, the Government Pleader concerned shall certify such recovery to the
court under Order XXI, rule 2 of the Code of Civil Procedure,

18. Recoveries to be credited to the department.—As soon as the Government
Pleader, the Tahsildar or the Government officer concerned recovers any money:
on behalf ot the State or its officers-in the exccution of a decree, he shall at]
once credit the amount in the treasury to the receipt head of account of the
department concerned to which the decres relates and report the fact to the
Collector concerned. :

9. Procedure when a decree is passed by High Couri.—(1) When a decreg
has been passed in appeal in favour of the State or its officers by the High
Court (Appellate Side), the Government Plesder in the High Court, the Collets
tor or the Government officer concerned shall, as soon as he receives copies o
the judgment and decree, forward them to the Government Pleader in the civi
coutt, having jurisdiction to execute the decree, with instructions to the mode
of exeoution. On receipt of such dectee, the Goverament Pleader concerned
shall immediately apply for its execution in ascordance with such instroctions

(2) When a decree is passed in a case in favour of the State or its officers
by the High Court (Original Side) in the excercise of its original jurisdictiony
the Government Pleader concerned in the High Court shall make an application



79

Jfor execution of decree in the High Court (Original Side) after obtainin
Binstructions as to the mode of exccution from the Collector of the City

Bombay and Bombay Suburban District or the administrative department
eoncerned, as the case may be. For that purpose he shall follow the procedure
B laid down in the [oregoing rules.

. 80. Procedure when a decree is passed by Supreme Couri.—(1) When
in an appeal arising out of a decision of the High Court a decree in favour of
the State or its officers is passed by the Supreme Court, the Registrar of the
Supreme Court transmits the decree to the High Court.

(2) If such a decree relates to a case dealt with by the High Court (Appeliate
B 8ide) in exercise of its appellate jurisdiction, the decrez is transmitted by the
J High Court (Appellate Side) to the subordinate trial court. As soon as the
| decrec is so transmitted, the Government Pleader concerned in the High Court
whall inform the Collector or the administrative department or the Government
sfficer concerned, as the case may be, who shall then send necessary instructions
o the Government Pleader in the civil court, having jurisdiction 1o execute
"Bithe decree, to take necessary steps for the due execution of the decree.

(3) If such a decree relates to the case dealt with by the High Court (Original
Side). in exercise of its original jurisdiction, then the Government Pleader
concerned in the High Court shall take necessary steps to execute the decree,

(4) If the Supreme Coust passes a decree in favour ol the State or its officers in
3 proceeding other than a Civil Appeal, the Government Advocate in the
Supreme Court shall apply to the Judge in the chamber for transmitting the
decree to the High Court or any other appropriate court for enforcement.
Therealter the application for the exccution of the decree shall be made to the
gppropriate court by the Government Pleader concerned in the High Courl
or the Government Pleader in the civil court, as the case may be.

81. Application for stay of execution 1o be oppused—(1) Unless there are
any special reasons to the contrary, ‘every application made by the opposite
',_-: to an appellate court for staying the execution of a decree passed In
favour of the State or its officers shall be opposed strenuously by the Govern-
‘ment Pleader concerned on the following grounds:—

(a) that Government was not responsible for the litigation and had done
~ everything in its power to avoid it, and |
(b) that if the decree is reversed in appeal, Government is in a position
to refund any amount which may have been recovered in execution.

(2) (@) 11 the court allows the application for stay under Order XLI rule
§(3)(c) of the Code of Civil Procedure, the Government Pleader, the Collector
or the administrative department or the Government officer concerned, as the
lcase may he, shall see that the security given by the appellant is sufficient to
‘cover the amount decreed and the costs of appeal;
~ (B) if they consider that the security offered is not good or sufficient, the
‘Government Pleader concerned shall apply to the court to execute the decree

at once:
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“(¢) if such application is refused, the Government Pleader concemned sha
inform the Collector concerned, who shall endeavour 1o keep a watch on
praperty of the judgment-debtor, so 18 to prevent any fraudulent alienation of
concealment of it

82, Superintendence by Collecior of recovery of dues,—The Collector
concerned shall generally supervise and control the steps taken for the recove y
of money due to Government under decrees relating to his district, For thig
purpose he may require the Government Pleader concerned to submit to him
such progress or other reports as he thinks fit in regard to decrees which have
been sent to him for taking steps for the recovery of the amonnts due to Governs
ment. He may also ask the Government Pleader concerned to make such ai
application to the court for the recovery of any amount as he may deem fit.

83.  Report about unxatisfactory recovery.—{1) If the Collector cunccm
considers that the progress made in the recovery of moneys due to Governmen
1s unsutisfactory, he shall bring the matter to the notice of the Rcmcmbrun
ol Legal Affairs or the Joint Secretary or the Deputy Secretary to Government,|
Law and Judiciary Department at Nagpur or Aurangabad, as the case may be

(2) The Collector concerned may also consult the Remembrancer of Legal
Affairs or the Joint Secretary or the Deputy Secretary to Government, Lav
and Judiciary Department at Nagpur or Aurangabad, as the case may be
whenever he reguires advice in regard to the steps taken for the recovery of
such amounts.

N4, Writing off irrecaverable dues.—(1) As a rule, steps for the recovery of
Government dues shall be unceasingly continued till the period of limitation
expires, :

Note.—The period of limtation for execution ol decree 15 12 years undeg
Article 136 of the Limitation Act, 1963.

(2) (@) If it appears to the Collector concerned that the judgment-debtof
will not be able to pay what is due from him under the decree, or the balance of
what is due from him within the perind of limitation, or if for any reason the
Collector concerned thinks it inexpedient that such person should be furthe
pressed, he may, if the dues are in respect of court fees or dues to Guvtmme ¢
ina suit or dppl..:l' by indigent person, at once write off the amount still due;

(by in other cases he shall apply to Government in the adminiStrative departs
ment concerned through the Remembrancer of Legal Affairs or the Joing
Secretary or the Deputy Secretary to Government, Law and Judiciary Depa At
ment at Nagpur or Aurangabad, as the case may be, for sanction to write it off
When ar  splication is made to write off the decretal amount due to Gove
ment, it must be stated therein that the reward was offered but the recovery
has failed. '

Note.—Under rule 146 of the Bombay Financial Rules, 1959 read withy
Sr. No. 26 in Section [ of the Manual of Financial Powers, 1978, the powers
to write off irrecoverable decretal dues upto Rs. 2,000 in each case have been
delegated to all the Secretaries 1o Government.
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85.  Registers of decretal amounts due to Government.—The Collector and
he Government Pleader concerned and also the Tahsildar concerned, if the
Pollector concerned so directs, shall keep a register of amounts due to Govern-
ment under the decrees in Form No. 18. Such Register shall be kept in two
gparate parts. Part | shall contain the amounts due to Governient under
he decrees in suits, appeais or other civil proceedings to which the State or
Blls officers are parties and Part Tl shall contain the amounts of court fee and

sauper costs payable to Government under Orders XXXTII and XLIV of the
iBCode of Civil Procedure.

86. [Inquiry as to judgment-debtor’s property by Revenue Officers on tour—
A list shall be kept in every village by the Village Accountant of all decretal
debts due to Government by any land owner or resident of such village. Such
Blists shall be inspected by the Collector or the Revenue Officer visiting the
Wviliage on tour.
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CHAPTER XI

GENERAL RULES FOR THE CONDUCT OF SUITS, APPEALS AND OTHER
Civie ok CRIMINAL PROCEEDINGS,

87. Inrervention in pending cases.—If it appears (o the Collector or the
Goverament officer concerned, that the interest of Government requires that
it should intervene in any suit, appeal or other civil ceedings 1o which the
Stat¢ has not been made a party, he shall follow theﬁomiure preseribed in
the Chapters for the suits, appeals or other civil proceedings, as the case may be,
before applving to the court that the State should be made a party to such casz,

88. Procedure in emergency cases.—If the Collector or the Government
officer concerned considers that there 15 no sufficient time to receive orders o
Government in the Law and Judiciary Department in the cases referred to ¥
rule 87 above or in any miscellancous civil proceedings, he shall direct Lhe
Government Pleader concerned to apply for postponement of the hearing, ul;‘
the case. If the court refuses to adjourn the case, he may, if he thinks tha' t
matter is urgent, take action in anticipation of the orders of Government in
the Law and Judiciary Depariment. He shall, however, at once send a full
report, giving reasons for his action to the Remembrancer of Legal Affai
or the Joint Secretary or tie Deputy Secretary to Governmen’, Law a
Judiciary Department at Nagpur or Aurangabad, as the case may be, throu
his head of the department and obtain ex-post faéto sanction in respect of th
action taken by him.

89.  Procedure for compromises—(1) IT the Collector or the Government
officer concerned desires that any suit, appeal or other civil proceedings should
be settled out of the court or compromised in the court, he can do so o T-i aftel
obtaining the express orders of Government in the administrative dey a-men
concerned, However, before issuing such orders the administrative dep _iment
concerned shall consult the Remembrancer of Legal Affairs or the Joini Seen
tary or the Deputy Seorctary to Government, Law and Judiciary Departmeal
at Nagpur or Aurangabad, as the case may be.

(2) Whenever Government in the administrative department takes a decisio
to compromise the litigation with a view to bring an ead to i, the administra-
tive department concerned shall give iastructions to the Law Officer coacernz
to draft consent terms of the compromise. The Law Officer shall then file the
consent terms in the court concerned after the consent terms are duly approve
by the administrative department concerned.

90, Procedure for production of documents from the Government records
in the court.—(1) When the Collector or the Goverament officer concerne
is summoned by the court to produce any official document for the purpost
of giving evidence, the following procedure shall be followed : —
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The law relating to the production of unpublished afficial records as evidence
the courts is contained in sections 123, 124 and 162 of the Indian Evidence
i, 1872 (Act I of 1872), which are reproduced below:—

published official records m!almﬁ to any affairs of State, except with the
permission of the officer at the ead of the department concerned, who
ginll give or withhold sach pernussion as he thinks fit,

124. No Public Officer shall be compelled to disclose vommunications
made to him in official conflidence, when he considers that the public interests

would suffer by the disclosure.

[62. A witness summoned to produce document shall, if it is in his
ossassion or power, bring it to Court, notwithstanding any objection
ich there may be Lo its prodiction or to its admissibility. The validity of
1y such objection shall be decided o by the Court,

" The Court. if it seems fit. may inspect the document, unless it rofers
to matters of State, or 1ake other evidence to ¢nable it to determine on
its admissibility.

" If for such a purpose it is nevessary to cause any document fo be transla-
ted. the Court may, if it thinks fit, direct the translator to keep the conteits
secrel unless the document is Lo be given in evidence and, Il the interpreter
disobeys such direction, he shall be held to have committed an offence under
action 166 of the Indian Peaal Code (45 of 1860),".

2) For the purpose of section 123 of the Indian Evidence Act guoted above,
fe expression ** officer at the head of department " may be held to mean the
finister-in-charge; who is the political head of thé department goncerned,
ot the Secretary of the department concerned, who is the departmental
ad (cf. AIR 1961 S.C, 504 and AIR 1964 Orissa 113). Only the Minister-in-
fiaree or the Sccretary of the department conceraed should be treated as the
Juthority to withhold or give the necessary permission for the production of
ficial documents in evidence.

(3) When a document is called for from a Gavernment officer, who is ant
he head of the department, he should refer the matter for orders to the Scere-

dry of his department, The Seorctary of the department should then carcfully
nsidder whether the production of the document should or should aot be

BNl
i
1

'{4) in respect of documents emanating—
(a) from & higher auﬂmrit,(y, viz., the Government of India, or the State
Govérnment, or which have formed the subject of correspondence with such
higher authority; or
(6) from other Governments, whether foreign or of Indian States, the:
head of the department should obtain the orders of Government before
agreeing 1o produce the documents in the court, or allowing evidence based
H 4518—14a
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on therh, unless the papets are intended for publication, or are of a purzly
formal or routine nature, when a reference 1o Government may be dispensed
with.

(5} In the case of documents other than those specified in sub-rule (4) above,
the production of documents should be withheld only when tie public interest
would, by their disclosure be injured, or where disclosure would be injurious
to national defence, or to goud diplomatic relations or where the pragtice of
keeping a class of docuinents secret is necessary for the proper functioning
of the public service. Broadly speaking privilege should be claimed under
section 123 im respect of the followmng docunients:—

(@) adrministrative mstructions and guidence notes secrétly  given to
various departments of Government;

(5) documents embodying the minutes of the Council of Ministers and
the advice given to the Governor;

(c) advice tendered by the Public Service Commission to the Council of
Ministers and its report;

(d) documents embodying the minutes of the discussion between private
party and & State Minister and indicating the advice given by the Minister.

(6) For claiming privilege under section 123 read with section 162 of the
Indian Evidence Act, the following points should be noted:—

(@) Scction 162 makes it clear that when the State or a Government
officer is surnmoned 1o produce a document in respect of which he desires
to claim privilege on the ground that it relates to any affairs of the State,
he is bound in the first instance to appear and bring it in a sealed cover to
the court under section 162 notwithstanding any objection that he may have
as to its production or advisability and then claim privilege for it in the
proper way of an affidavit;

(5) the head of the department should have document before him and
give careful attention before claiming privilege and his affidavit should
contain an indication as to the nature of the document, as to why privilege
1s claimed, what imjury to public interests is apprehended or what affaics of
the State are mvolved. The sole and the only test which should determine the
decision of the head of the department is injury to public interest and nothing
else {¢f. State of Punjab vs. Sodhi Sukhdeo Singh AIR 1961 S.C. 504). The
privilege should not be claimed on the ground that the document is a State
document or ** Official * or marked as “ Confidential ™ or the document if
produced would defeat the defence raised by (he State or it may adversely
affect the department, or the head of the department ar the Minister-in-
charge of the department or Government or it may proveke public criticisi
or censure in the Legislature;

(¢) the privilege should be claimed generally in the form of an afidavit
by the Minister-in-charge, if not, the Secretary of the departmeat concerned;
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(d) it is for the court to decide whether the documents in question relate
to any affairs of the State. In this enquiry which the court has to make,
though it cannot inspect the document, it may take other evidence to deter-

mine the character or nature of the document and also to decide the validity
of such claim;

(e) if the court comes to the conclusion that the document does not relate
to any affairs of the State, it can reject the claim of privilege. However, if the
court holds that the document is an unpublished official records relating
to any affairs of the State, the question whether the disclosure of contents
could be against public interest and whether privilege should be claimed or
not is entirely left to the discretion of the head of the department. Hence
in every affidavit made for claiming privilege in respect of any document
it must be emphasised that the document called in evidence is derived from
unpublished official records relating to the affairs of the State, the disclosure
of which would lead to injury to public interest.

(2 For claiming privilege under section 124 the following points should be
noied :—

(a) The occasion for claiming privilege under section 124 arises only when
the evidence sought to be given is a communication made to a public officer
**in official confidence ™;

{b) the court is the ﬁo!c judge to decide whether or not the communication
to a public officer, who desires to claim privilege, was made to him in ** official
confidence . For this purpose the court has the power to inspect the docu-
ment as also to take other evidence under section 162, Where there is a right
to inspect a document, section 76 gives a right to a copy of it. If it determines
that the communication was not made in official confidence the claim for
privilege of such document stands rejected ;

(¢) if the court holds that the communication was made in official confi-
dence, it rests exclusively with the public officer to withhold or allow dis-
closure on the ground whether or not public interzst would suffer. Generally,
communication in official confidence include all matters communicated by
one officer to another in the performance of their duties;

(¢f) the privilege should be claimed by the official coneerned.

(8) The foregoing provisions apply to all cases irrespective of the fact
whether the State or its officers are parties or not to any suit or other
proceeding. In cases in which the State or its officers are parties much will
depend upon the legal advice or to the value of the documents, but before
tht:} are produced in the court, the considerations stated above must be borne
in mind and 2 reforenca to the Remembrancer of Legal Affairs or the Joint
Secretary or the Deputy Secretary to Government, Law and Judiciary Depart-
ment at Nagpup or Aurangabad, as the case may be, shall be made. when
NECSSSATY.

(N A Government officer other than the head of the department, who is
summoned to produce an official document, should first determine whether
the document is in his custody and he 15 i a position to produce it. Generally,



86

all official records are supposed to be in the custody of the head of the depas
ment and ii is only under special circomstances that an official docume
¢an be said to be in the custady of an individual Government officer. 1F 1
document 18 in the custody of any Government officer summoned, he shot
first determine whether the document is an unpulilished official record relat
to affzirs of the State and privilege under section 123 should be claimed
respect of it.. If ke s of the opinion (hat such privilege should be claimg
or 1 he has any doubt about the correet position, in both the ciases he sho
refer the matter to the Scerdtary af his administrative department, wha sh
then issue necessary instruetions #nd shall also furnish the affidavit in Foil
No. 19 in suitable cases, If the document is such that privilege under seotid
123 cunnoi be claimed but if the Government officer considers that the dog
ment s a8 communication made (o him in official confidence and that
public interest wounld suffer by its disclosure, he should claim the privile
under section 124 in Form No. 20, In doubt{ul cases, he should seek the advl
of the Secretary of his administrutive department,

(10} The Government officer, who is to attend 4 Court 45 & witnsss W
official documents should, where permission under seéction 123 has heen wil
held, be given an affidavit in Form No, 19, duly signed by the Secretary of |
administrative department. He should produce it when he is called upon
give evidence and should explain that he is not at liberty to produce the dog
ment before the court or to give any evidence derived from the document
He should, however, take with him the papers in & sealed cover, which Le h
been summoned Lo produce.

(1) The Government officer, who is summoned to produce official dog
mients, in respect of which privilege under section 124 has to be clammed, ¥
make an affidavit in Farm No, 20,

(12) When the Government officer is not in a position to attend the col
himself, he shall send the documents to the court with some responsible persa
who should submit the affidavit with the application in Form No. 21, hims
or through the Government Pleader, to the court when called upon to prods
the documents. The person concerned, however, should not hand over dl
decuments to the court unless the court directs him 1o do so. The docomen
should not be shown to the opposite party.

(13) The Seeretary of the administrative department should abstain
entering into correspondence with the Presiding Officer of the court cone
in regard to the groands on which the documents have been called for.
should obey the court’s order and should appear personally, or arrange for
appearance of another officer in the court concerned, with the documer
and act as indicated above and produce the necessary affidavit if he clail
privilege,

|
=

Q1. Substitution of legal reprevemratives in case of deash of the person.—In 2
qf death of a defendant respondent in any suit, appeal or other civil procesdy
filed by the State, it shall be the duty of the head of the department or i

Government ‘officer concerned to ascertain and intimate the names of lag
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representatives of the deceased defendant/respondent nlongwith their addresses
10 the Government Pleader concerned for making an application to the court
for substitution of names of the legal representatives of the deceased within

the limitation preseribed thercfor, i.e.. 90 days from the death of the defendant/

ondent.
]

92, Procedure when the Government offiver sued by name and designation.—
If any proceeding has been filed aguainst the Government officer by name and
designation und Government in the administrative department dectdes that the
‘Government officer has acted in the discharge of his official duties, the case
should be referred to the Remembrancer of Legal Affairs or the loint
Sceretary or the Deputy Secretary to Government, Law and Judiciary Depart-
ment at Nagpur or Aurangabad, as the case may be, for sanctioning the
defence of case on his behalf. In such matter no question of grant of lcﬁal
assistance to him and reimbursement of expenses by the administrative de-
partment, would arise. However, attention of the Law Officers and Government
officers concerned is invited to the Hiph Court of Bombay's decision, dated the
28th April 1972 in Letters Patent Appeal No. 37 of 1971, whereby the ruling
reported in 67 Bombay Law Reporter 823 has been set aside and it has been
held that neither the State of Maharashtra nor the Union of India ¢an be
vicariously held liable for the acts of the Government servants, undertaken by
them pursuant {o the exercise of sovereign functions of the State.

93. Conduet of civil and criminal cases by the Law Officers on behalf of State
owned Authorities, Corporations and Boards—The Law Officers may appear in
any civil or criminal case on behalf of any Authority, Corporation or Board
under the control of Government provided such case does not conflict with the
interest of the State and other Government litigation does not suffer. In such
case the Law Officers would be entitled to fees as laid down in the Maharashira
Law Officers (Appointment, Conditions of Service and Remuncration) Rules,
1984 pavable by Government in the administrative department concerned.

94, Law Officers to use their own discretion in conducting cases.—The Law
Officers shall use their own discretion as to the manner in which the cases
should be conducted by them. But they shall be guided by any instructions that
may be issued to them by the Remembrancer of Legal Affairs or the Joint
Secretary or the Deputy Seeretary to Government, Law and Judiciary Depart-
ment at Nagpur or Aurangabad, as the case may be. Unless otherwise speci-
fically directed, their arguments need not, however, be limited to those stated
in such instructions:

Provided that, they should not admii or make any staloments before the
court while arguing cases, which would land Government in an embarassing
position, without obtaining the written instructions from the administrative
department or the Government officer concerned.

93.  Special divéctions or arders may be given in particular cases—Notwith-
stanuing anything contained in these rules, Government in the administrative
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department may, in any particular case, issue such directions or orders as

may deem fit and it should be the duty of the Law Officers concerned to comply
with such special directions or orders. |

96, Cases not fulling under the Rules applicable to Law Officers—{1)
following types of cases do not fall under the Maharashtra Law Office
(Appointment, Conditions of Service and Remuncration) Rules. 1984
namelv:—

(a) All cases under the Industrial and Labour Laws:

(b) cases under the Payment of Wages Act, 1936;

(c) cases under the Minimum Wages Act, 1948:

() cases under the Workmen's Compensation Act, 1923:

{¢) Arbitration cases;

i) Election Petitions;

(2) cases under the Bombay Public Trusts Act, 1950

(/) cases before the Motor Aceident Claims Tribunal; |
(i) cases before the Sales Tax Tribunal.

In such cases neither the sanction of Governmeznt in the Law and Judiciary
Dzpartmznt for the engagement of any Law Officers for the institution off

cfence ol the cases is nec2ssary nor their fees and law charges are debitahlg
to th2 grants at the disposal of the Law and Judiciary Department. If the
administrative departments and the Government officers under their contre
dssire to engage the seryices of the Law Officers for the institution or defence
of cases fallinz under the aforesaid categories, they may do so. In such casss
fecs and law charges of the Law Officers are pavable directly by the adminis
trative departments concerned.

(2) The courts like Labour Courts, Industrial Courts, Revenue Courts,
Courts of Rent Controller, Co-operative Courts or Tribunals such as Sales Tax.
Tribunal, are not “ courts ** within the definition of * civil courts * under the
Bombay Civil Courts Act, 1869.

(3) 1t is not within the duties of the Law Officers to appear in the cases
mentioned in sub-rule (1) or filed before the courts or tribunals mentioned in
sub-rule (2) or before any Appellate Authority or Commissioner of Payments)
on behalf of the State or its officers. However, if the administrative departments’
concerned and the Government officers under their control desire to engage
the services of the Law Officers in such cases they may do so for which neither
the sanction of Government in the Law and Judiciary Department 1s necesss
nor their fees and law charges are debitable to the grants at the disposal o
that department. The administrative departments concerned or the Govern
ment officers under their control should settle the fees of the Law Offices ,'
to be engaged by them, in advance, which are payable to them direct by the
administrative depariments concérned, as soon as the case is decided. It 5,
however, for the Law Officers to ask for an advance, either for {ees or for
expenses, if they accept brief in such cases. Once the fees and law charges arg

!
-
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gttled in advance, the question of certifying reasonableness of fs21 payable
o the Law Officers by the Remembrancer of Lzgal Affairs or the Joint Secre-
fary or the Depaty Secretary to Government, Law and Judiciaty Departmend
at Nagpur or Auranzabad, as the case may be, dozs not acise.

'(4) The administrative departments may, if they deem fit necessary, draw up
& Panel of Counsel or engage any private counsel on permanent basis Lo appear
ont beball of their departments concerned and the Government officers uadsr
their control in the Labour Courts, Industrial Courts or any other tribunals.
he rate of fees and other law charges payable to such counsel may also be
got fixed up in consultation with the Commissioner or Deputy Commissioner
of Labour of the division concerned, as the case may be. As the paymeat of
Jegal fees 1o such counsel falls under the category of special contingensies of
noa-recurriag nature, prior sanction of Goverament in the admaistrative
department is necessary. However, Lhe counsel, so engaged are not tae Special
‘Counsel, within the meaning of these ruies and as such they are not entitled
1o any special fees, i

| (5) I the Government officer concerned desires 1o have an opimion on any
fegal point in any such case, he mav refer the matter to his adminisirative
‘department concerned, which may, if it deems fit, seek the opmion of the
Remembrancer of Legal Affairs or the Joint Secretary or the Deputy Secretary
to Government, Law and Judiciary Deprrtment at Nagpur or Aumngal'?:z
5 the cass may be. |

97. Exemption from filing stamped Vikalatnama.—The Law Oflicers, when
ancaced on behall of the State or its officers, are exenpted from filing a stamped
alatnama on account of the provisions of Order XXVII, rule 2 and § of
the Code of Civil Pracedure (also see Appendix B).

98, Procedure 1o be followed by the Government officer in reference made to
Law Officers.—In any reference made to a Law Officer only the documents
necessary for the proper consideration of the point on which his opinion ar
advice is required should' be sent. The facts of the case and also the point on
‘which the advice or opinion is required should be stated as precisely as possible.
If the Law Officer 1o whom the reference has been made finds that the real
point has been missed or incorrectly stated, or that the fucts stated do aot
afford sufficient material for forming an opinion he may return the case for
being sent back in a proper form and point out at the same time in wha! respect
the reference is deficient

99, Carrespondence and Government Resolutions 1o be deemed strictly
eonfidential—All correspondence and all resolutions of Government on the
subject of suits, appeals or other civil or criminal proceedings are to be regarded
by nll Government officers and the Law Officers concerneld, into whose hands
1 hey may come, as strictly confidential. No Government officer, for any reason,
whitsosver, grant copies of any such correspondence or such Government
Resolution during the pendency of the suil, appeal or any civil nr criminal
proceedings, or before it is finally decided by the highest court before which it

















































































































































































































































































