In The Court of Commissioner, Saran Division, Chapre
Land Ceiling (Pre-emption) Revision No. 110/2009
' ‘Narbdeshwar Tiwary -

rs.
Upendra Tiwary & ors.
- ORDER &

25-072- 2alé— The instant revision petition is directed against the-irﬁpugned order paSSed

by Addl. Collector, Saran in Land Ceiling Appeal No. 3/1988 on 17.09.2009. -

The brief facts of the case are that the disputed piece of land measuring. 5
katha 18 dhur, appertaining to khata No. 34 R.S plot No. 1132 situated in Mauza Kuari-
Kharge, P.S. Amnour, Dist-Saran was transferred through registered sale deed " dt:
08.09.77 by Rameshwar Tiwary and Hari Narain Tiwary both sons Late Nag Narain Tiwary
of the same village, in favour of one Narbdeshwar Tiwary S/o Late Mahesh Tiwary.
Thereafter, one Vidya Narain Tiwary, father of the present respondent No.1, Upendra
Tiwary filed a pre-emption case before DCLR, Chapra Sadar vide pre-emption case No.
50/1977-78. During the proceeding of this case before DCLR; one Nanhaku Pandey: 8/e
Late Sheo Nandan Pandey filed an affidavited petition claiming himself to be: the .real,
purchaser of the said land and termed the said Narbdeshwar Tiwary as Benamidar, But the
said pre-emption case was allowed in favour of the pre-emptor vide order dt. 23.1.19 "j;'\-_ -
Thereafter an appeal was filed vide L.C. Appeal No. 3/88 before Addl. Collector, Saran‘and’-
the said appeal was allowed. This led to filing of a revision case before Board of Revenue,
Patna vide revision case' No. 17/1989 which was subsequently disallowed bycmfj}r F I
the order of Addl. Collector. Then the present respondent No. 1/'Upendra Tiwary:preferteds -
a writ case vide CWJC No, 1998/1991 before Hon'ble High Couirt wherein the orderpa sgd:
by the Addl.Member, Board of Revenue Patna, dt. 13.02.1991 was under challenge:angs - -
later on the said writ case was disposed of vide order dt. 20.01.2009 wherein ‘tht
under challenge was set aside and the matter was remitted back in the Court of;
Collector, Saran with a direction for passing a fresh order in accordance with law. This
to.revival of the L.C. Appeal No. 3/1988 befo ssuing.fre
notice to the parties, heard the matter and finally vide order dt. 17.09.2009 held: thatthi
earlier order passed by DCLR, Chapra Sadar on 23.12.1987 in L.C. case No, 50!;16355 3
to be a legally valid order and accordingly expressed his inability to make ‘any interferense = -
in the said order and allowed the appeal. ¢ L e

Feeling aggrieved by the said order, the present. petitioner. has, prﬁfﬁﬁg_;{;t
this revision case before this Court. i T e

On being aggrieved by and dissatisfied with lhe.aforesaid_.:_ordgﬂ,_.g} Kl
Collector, Saran, the present petitione:'r has preferred this revision petition ;befa

Court.

Heard the learned counsel for the parties. . | - A Ty

The learned senior counsel appearing on behalf of the petitioner;: at the
very outset of His argument, submitted briefly about the whole course of everits leading to !
coming up of this case before this Court after a prolonged litigation and also termed: this . !
case to be a peculiar case for the reason thateven after more than three decades of
litigation the matter has not yet been resolved. He further argued that the only.contentious:
issue involved in this case is to decide as to whether the present petitioner who s:the
purchaser of the vended land against whom pre-emption can be allowed or hot as-the said'
purchase was done as “Benami purchase”. He further submitted that the learned Court
below ignored the observation made by the Hon’ble High Court while passing'the ordet by -
not dealing with the issue as to whether the alleged transfer was Bepamii or ot Healsom e
argued that the Court should have held enquiry in full by taking evidence of both. parties;. S o

"He also argued that the Court below should not have given weightage to the subsequent

statement of Nanhaku Pandey by ignoring his previous statement made thr’ough‘.‘_éfﬂ'ﬂavlfi“ il
He also submitted that any transaction made by Upendra Tiwary alleged vendee to a thitd -
person during pendency of the case ought to not have been favoured by the Court and -
such transaction of sale made during pendency has no legal value. He lastly submitted that
the impugned order is fit to be set aside as the real issue of Benamidar has not been-
considered properly by the learned Court below. ! - i e

The learned senior counsel appearing on behalf of the respondent No:1,

on the other hand vehemently oppos?\hjtys ubmission made by the leamned oouhéel'fbr



_——

PSS

the petitioner and submitted that the said Nanhaku Pandey as respondent No.07.in the

CWJC No. 1998/1991 had filed counter-affidavit to the effect that the land claimed by the

. petitioner as his Benamidar is absolutely incorrect and denied strongly and.in that view of

the matter the présent respondent No.1 has every right to claim pre-emption and his said
claim has been rightly decided by the DCLR. He lastly prayed that as the present reivision
petition being devoid of any merit is fit to be dismissed out righting.

Considering the facts and circumstances of the case, material available on
records, respective arguments made by the learned counsel for the parties and on perusal
of the impugned order it appears that the dispute relating to Benami purchaser is the only
seriously disputed fact which has not been settled so far and the parties are still engaged
in prolonged litigation. It is to be noted that the learned Addl. Collector heard:the! parties at
length a fresh after the case has been remiitted back to him by the Hon'ble High Court.and
his final findings read as follows: ' SRRl oz
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) Form the aforesaid findings of the learned Addl. Collector it is’
the said finding is not based on any sound reasoning rather the same appear
been derived on the materials available on the record. However the learned colr
petitioner disputes the said findings on the ground that the said disputed gu
Benamidar has not been decided by making any full enquiry by taking eviden
some merit in this claim as nho reason has been assigned for arriving at the sam
The counter-affidavit filed by the said Benamidar can not be discaided prim -
same has been filed before the Hon'ble High Court and the Hon'b'lé'ﬂlgﬁ"@ 1N
taken cognizance over the contents of the said counter-affidavit and finding ‘oh' its &
in this case directed the appellate Court to make enquiry into the whole -_iﬁ___ﬁﬂ 0
seriously disputed fact relating to Benamidar. 5 T R R _

Thus, for the aforementioned reasons, the impugned ‘order: of “Addl.
Collector, Saran dt. 17.09.2009 is set aside and the matter is remitted back: to" thetAddl.
Collector, Saran for passing a fresh order complying with the observations and difegtion
contained in the order of Hon'ble High Court preferably. within three months-from the'

of production or receipt of the copy of this ordef as' abn"c‘srrﬁsl-ﬁetaa}‘éhase-‘él’#&[&@&)%én- &l

caused in this case. : B g
With the aforementioned observations and directions; the instant revision
petition is disposed of_, ' it X

. _5.';‘;;;,-4!
Dictated and corrfcted by me. . : }.‘ AR
b}/sf./\ Commissioner !
Commissioner, AL Saran Divisioﬂ.---@hép_i_‘ﬁ_

+Saran Division, Chapra
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