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In The Court of Commissioner, Saran Division, Chapra
Service Appeal No, 81/2011.:§
Chandrika Ojha

Vrs. !
D.M. Saran & Ors. 4
ORDER ‘

The instant appeal petition has been filed' pursuant to the
direction given by the Hon'ble High Court while di plb‘Ting of a writ
petition bearing CWJC No. 13572/2008 on 21.06.2041. |

The brief facts of the case are that the agjpgllant Chandrika
Ojha sfo Late Ramlal Ojha, R/o Village- Panchmahia 3P.0Q. - Sahajitrur,
Dist- Saran at the relevant time was posted as erk /Nazir in the
Reviliganj block office of the Saran District. The further case is that a
defalcation of Rs. 70, 000 was come to light and on inguiry the appellant
was found to be involved in the said defalcation for which he was placed
under suspension wef 611984 and also a Cl‘ir'riina'l lcase vide
Revelganj P.S Case No. 02/84 was lodged against Him. Thereafter, a
departmental proceeding against the appellant was ordered vide memo
No. 1221 dated 23 07.2006 issued by D.M., Saran and the said
proceeding was subsequently stayed by the D.M., Saran in view of the
pendency of the Criminal proceeding against the appéllant. Later on the
appellant was acquitted in the Criminal case and then his suspension
order was vacated by D.M. in the year 1994. In the meantime the
appellant retired from service on 30.11.1997 and accordingly he got his
post retiral benefits and his pension was also fixed and he started to get
his pension. However , vide memo No. 30 dated 18.@1?005, issued by
D.M. Saran, a fresh proceeding under Rijle 43 (b} of Bihar pension Rule
was initiated against the appeliant and or the basis ofithe findings:of the
inquiry officer in the said departmental; Broceeding the O.M:, Saran
acting as disciplinary authority passed the ,punis]arﬁe.nt(ordéﬁ'bea'ring No.
246 as contained in memo No. 1295 dated;08.09.2005,Whefeunder the
appellant's pension was reduced by 25% With a furthen diregtion that the
petitioner would get only subsiséence allowance:for the ightife period of
suspension running between 6.07.1984 - 07,06.199 .%,‘L.Eéfleling aggrieve
by the aforesaid punishment order, the: pefitioner, inatﬁar;{ qtf challenging
the said punishment order befare the designated a pellate authority
the Divisionai Commissioner , Saran, approached the Hon'ble High -
Court by preferring a writ case vide {CWJC No. 43572, of 2008 and
pursuant to the direction given in the said writ the!pétitieper has «fi'ed '
this appeal before this Court. ; SR [ e T

Heard the parlies L g

e learned Counsel appearing on behalf of the appellant
submilted al the very oulset that this r:as_e,]wass43,(15E é,df;qarlier also for
final order but the final order could not bk passe l'athbugh he had
submitted the detaited wiitlen stateinent: The leafhéd coungél, therefere,
stated that he would tender a very short argument. Thjﬁiligj?mted counsel
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while pleading the case argued that although the pet?tioner was
discharged from the charges levelled against him, bylthe Criminal Court
and then what was the reason for again initiating! .a departmental
proceeding under rule 43(b) of Bihar pension Rules for ah pffence which
was occurred some 21 years ago and thereafter midjo pun|shment like
reduction in pension by 25 % and entitlement of [iohly, subsistence
allowance for suspension period was ordered. He furl er supmitted that
Rule 43(b) of Bihar pension Rules provides that no Toéee ing can be
initiated for an occurance which happened more than|4, yes\'l'rs back. He
also argued that the petitioner was ordefed punis’hmi ht fcn‘ the offence
for which he has already been acquitted by the Cri ‘ﬂ'\al.: ourt. ,The
learned Counsel lastly said that it is obvious that the| mpug ; ed'“c';f‘b.M.
has been passed in arbitrary manner and with malafjde intention , the
same may be set aside. The learned counsel also cite{d and|relied upon
the judgements/decisions of Hon'ble High Court and Apex court in order
to substaitate his averments. ; Vi |

The learned Govt. pleader appearing on hehalfiof thejrespondent
instead of advancing oral submission agreed toy ubmiti a detailed
written statements in the case The learned G.Pjl stated that the
pelitioner was charged of defaulcating Govt. money 1 thafune of Rs
70,000 and for which an FIR was lodged, and suspensiof} order was
passed against the petitioner. Although, the petitioner was [g-instated in
service from 08.06.1994 and allowed to retire in the-year 1987, but later
on a fresh Deptt. Proceeding under Rule 43(b) of Blhar pension Rule
was held and it was on the finding of the said Dep {..Proteeding the
punishment was imposed. So it is wrong to say that the pefitioner was
not informed of the Deptt. Proceeding as he actually barticipated in the
said inquiry as he filed his show cause on 1.6.06=.200%With ja request to

drop the proceeding. The learned G.P. furthen stated that|the D.M. 1S
empowered io pass such order as impugned hejéd undef R jle 97 (2} of
the Bihar Service Code as such the order of learned D.M, is@ust, proper,
legal and valid in view of the.‘c;rave charges agéim}s_t ,1|,*i‘e petitioner, so
this appeal fit to be dismissed T AT Vi |f
Considering the facts and gircumstances of the case,
material available on records and on going through he det iled written
statements filed by the learned counsels for the -parties; it,Ts seen thal
this case is an example of a long legal baitle in.whipﬁ;bngne side the
petitioner tried every available means to cover i ) thejjcharges of
defalcating the Govt. money while working .as nazif,; whaiis supposed to
safeguard the money and has to follow the riles framned under various
statute. administrative instructions and guideline$ while ‘handiing the
cash, On going through the inquiry reports; It is foundthat:the petitioner
was held solely responsible for the defalcation of monay; Although he
was acquitted by the Criminal court., but it does ngt! mghn that he was
freed from the charges levelled against hirp for his derf,?llgtio:rg; of duty as
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imingl prageeding and
Deptt. Proceeding can run simultaneously and the res ult off one will not
effect the final zutcome of other. In that view df the ématter, the

punishment order} passed against the petitioner aftenia, duily conducted
Deptt. Proceeding can not be termed arbitrary and,ill;d I. The other
important point rajsed by the petitioner that he has been purished for an
offence which waé occurred 21 years agg and for wl"; oh n iproceeding
can be initated uder Rule 43(b) of Bihar pension R le aglit has been
forbidden for initiating any such proceeding for an gevent which took
place more than four years back. But it appears fiom the impugned
order contained in memo No. 1295 dated 08.09 2D0B, of .M. Saran,
that the second inquiry or proceeding is not a fresh pr ceeding as
alleged by the petitioner's counsel but actually it wag reopening of the
earlier proceeding against the petitioner which was képt in abeyance for
some reason and the same was reordered as per the rovigions of Rule
43(b) of Bihar pepsion Rules. Thus, | find, that theli jpug,lgmed order of
DM Saran, is reasoned and proper -and hayibg, ne; scope of
interference . On the other hand the learned counse| for the petitioner
also failed to prove any illegality in the said impugnedjordet.worth while
to be considered-in the appeal. The fagtual matrix {of the case itself
speaks everything.

il
For the aforesaid reasons and discyssigh:matle above , |
tiphoid the impugped order of D.M., Saran and aGCO{d[@glyjthis appeal
is dismissed. T L RRIES.
i

Dictated & Corrected by me. ¢ i

. . .SaranDiisien, Chapra
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