In The Court of Commissioner, Saran Division, Chapra
Service Appeal No. 283/2012
Rajendra Prasad

Vrs.
] The State of Bihar & Ors.
%) 0% 9014 ORDER
— The inslant appeal petition has been filed pursuant to the direction

contained in the order dated 03.10.2012 of the Hon'ble High Court passed in CWJC
No. 18410 of 2012, Rajendra Prasad Vrs. The State Of Bihar & Ors.
The brief facts of the case are thal the appellant Rajendra Prasad S/o
Late Tuphani Ram Prasad R/o Village & P.O.- Sasamusa, P.5.- Kuchaikot , Dist-
Gopalganj at the relevant time was posted as a Jansewak and also holding the .
additional charge of panchayat sevak in Blcok Office, Vijaypur in the Gopalganj
district. The further case is that during his posting.at Vijaypur Block , an FIR was
lodged against the appellant along with other accused persons, registered vide
Vijaypur, P.S.- case No. 55/2010 daled 07.08.2010 registered u/s'467, 468, 471; 472,
409, 420/34 of |PC for the alleged offence that the appellant being in charge
Panchyat Sachiv in connivance wilh the Headmaster and the Mukhiya of Gram Raj
Majhwaliya has defalcaled the Govt Money meant for payment of honorarium to the
{eachers of the primary school, Piprahi by obtaining forged signature on the
allendance register. On lhe basis of lhe said allegations in the FIR against the
appellant, he was laken in to custody on 7.08.2010 but later on released from Jail on
18.10.2010. Meanwhile as the appellant was-taken into custody on 7.08.2010 , he
was pul under suspension by order dated 18.01.2011 and accordingly . a
deparimental proceeding was iniliated *against him and charges were framed and
served on the appellant by D.M. Gopalgahj vide memo No. 529 dated 22.06.2011.
_ However , the appellant on being released from Jail réporled for joining in Vijaypur
block on 19.10.2010 and slarted to work but the Said joiring was not accepled by
BDO, Vijaypur, This led to filing of wril case before Hon’ble High Court, vide CWJC
No. 1402/2011 with a prayer that concerned authorilies be directed to accept his
joining. The Hon'ble High Court vide order daled 12.07.2011 was pleased lo direct
the respondent atithorities 16 allow the appeflaiit to joii on the place has been offered
to the appellant 1o join. Thereafter, the depaitinental proceeding as ordered before
was initialed and a senior Depuly Collector was made the conducling officer lo’
proceed for the charges framed against the appellant. Two charges were framed
againsl the appellani. The first charge was that the appellant had defalcated Govt:
money with connivance of other accused persons as mentioned in the.FIR and the
second charge was that the appellanwhad not obeyed the order, of his superiors and
has absented himself from duty without sanction of leave. The' appellant actively.
participated in the said departmental proceeding and refuted all the charges levelled
against him and this led to submission of the enquiry report by the conducting officer
{o the Disciplinary authority , the D.M., Gopalganj. However, the D.M. Gopalganj on
not being satisfied with the said enquiry report wherein, the appellant was
exonerated from the charges levelled against him, ordered for a second enquiry is to
be conducted in the matter vide memo No. 1203 dated 09.11.2011. This led to re-
conduct of the enquiry, which was aiready concluded earlier by the same conducting
officer and accordingly second enquiry was conducted and report was submitted lo
the D.M., Gopalganj vide letter No. 11 dated 31.01.2012. But the Disciplinary
Authority the D.M. Gopalganj on not being agreed with the findings of the second
enquiry report, in which the appellant was exonerated again , passed the punishment
order vide memo No. 821 dated 13.07.2012. The two punishments inflicted upon the
appellant were Reduction of pay to the inilial stage of the pay band and non-
entitlement of pay besides subsislence allowance for the entire period of suspension.
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Feeling aggrieved by the said punishment order, the pelilioner approached the
Hon’ble High Courl for relief vide CWJC No. 18410/2012 and the said writ was
disposed of vide order dated 03.10.2012 with a direction to the petitioner to approach
the appropriate authorily by filling an appeal. Thus, this appeal case has come up
before this court.

Heard the parlies.

The learned counsel appearing on behalf of the appellant submitted at the
very outset thal the main queslion of law involved in the present Appeal are:-
i) Whether the impugned order giving punishment to the Appellant is contrary 1o
the enquiry report submitted by the Inquiry Officer and that also wilhout giving any
cogent reason for differing with the report of the Inquiry Officer?
i) Whelher the respondent Dislrict Magistrale being a Disciplinary authorily is
bound to give reasoning in not accepting the report of the Inquiry Officer, but in the
impugned order no such reason has been assigned and as such the impugned order
is bad in law?
iii)) Whether the Appellant is enlitled to be exoneraled from the charges levelled
against the appellant as in the First Inquiry report charges levelled against the
appellant was nol proved, bul the respondent District Magistrate without assigning
any reason has not accepted the said Inquity report and directed to conduct an
another enquiry?
iv) Whether the Appellant can be punished upon the enquiry reporls submilled
twice by lhe Inquiring Officer, and in none of the enquiry report, Appellant has been
found guilty of any charges levelled against the appellant?

v) Whether the action of the respondent authorities in giving punishment without
assigning any cogent reason for differing with the enquiry report is violative of Arlicle
14 & 16 of the Conslitution of India? |
He further argued that from the Memo of charge it appears that allogether two
charges have been levelled against the Appellant. Firstly, defalcation of Govi. money
with connivance of other accused persons as mentioned in the FIR. Secondly, the
Appellant has not obeyed the order of lhe higher officials and has absented himself
without sanclion of leave. In the first charge, il is alleged thal one Smt. Pappi Rai
(panchyal teacher), who is residing in Dubai along with her husband, has been paid
her salary treating her to be present in the ‘School. So far the .Second charge'is
concerned, it is alleged that the Appellant in spite of the direction of the higher
officials has not given his joining before the competent authority and has merely sent
an application about his illness. On the basis’of these two allegations the Appellant
was asked to submil his explanaen before the Inquiring Officer within period of
fortnight from the dale of receipt of the memo of charges. -
The fearned counsel further submilted that the Appellant thereupon
submilted his detailed explanation before the Inquiring Officer on 24.08.2011 staling
iherein that the first allegation levelled against the Appellant is tolally wrong and
baseless. It has-also been stated that in terms of Rule 11(1) of Bihar Panchayat Raj
Rules and Regulations, -the power has been conferred upon the Sehool: Education
Commiliee with respect to the Attendance of the working teachers of the schools.
There is no role of Panchayat Sachiv with respact to the altendance of the working
teachers and also to see lheir activilies. [t has fuither been staled by the Appellant
thal the Appellant has not recéived any suchinformation that the' said teacher Smi.
Pappi Rai was living in Dubai. The said Pappi Rai was appointed as Panchayat
teacher in the year 2005 ilself by the then Mukhiya Sri Subhash P‘rPs d, After receipt
-of absentee report from the Headmasler, primary School, [ﬁiﬁapfﬁ" and ailer
identificalion made by the Mukhiya Sri Subhash Prasad, the Appellant has signed the
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Cheque, Smt. Rai has received the cheque In presence of the Mukhiya and put her
signature as receipt of the cheque. In such circumstances, the allegation levelled
against the Appellant is lotally false and baseless.

The learned counsel also pleaded that the appellant has also
explained about the second charge and thereby has stated thal the appellant
immediately after the release from custody, has joined the post on 19.10.2010 ilself ,
before lhe Block Development Officet, Bijaipur, where the appellant was posted at
the time when the .appellant was taken into custody. After joining the post, the
appeliant went on discharging his duties at Bijaipur itself. Il has further been stated
that in terms of Rule 9 of the Bihar-Govt: Servant (Classification; Control & Appeal),
Rules, 2005, alter release from jail custody, a Govt. employee will be deemed {0
have been relieved from suspension and his joining has o be accepted. When the
appellant joined at Bijaipur block, he was allowed to discharge his duties, but on the
instruction of higher authorities of the depariment, the appellant was not allowed lo
make his allendance. The learned counsel further assailed the impugned order and
stated that the respondent District Magistrate without assigning ‘any cogent reason,
has rejecled the said Inquiry report daled 12.09.2014 and direct the Inquiry Officer lo
submil another Inquiry report within 15 days. The respondent 'Collector vide his
Memo No. 1203 dated 09.11.2011 has simply held that the Inquiry report dated
12.09.2011 is not fit to be accepted interms of Rule — 18 of the Rules, 2005. He
also painted out that on the basis of the said direction of the respondent District
Magistrate, the Inquiry Officer again issued a’notice 1o the appellant vide his Memo
No. 4504 dated 22.11:2011 asking the appellant.to submit another explanation. for’
the charges levelled against the appeliant:That the appellant on the basis of the said
nolice has again submitted his éxplanation © 16,12,2011 before the Inguiryofficer.
In the said explanation, the appellant has r%tqe'm@‘dhis explanation, the appellant
has merely added the order passed by thi& Hon'ble Court in CWJC No. 14022011
dated 12.07.2011, wherein the Hom'ble High Court has been pleased to direct the
responderit authorities i5 allow the appellant to join the post on the place offered to
the appellant.He further staled that the Inquiring officer \heredfier submitted his
report before-the respondent District Magistrate on 17.01.2012: In the said Inquiry
report, again it has been re-iterated that none of the allegations levelled against the_
appellant is directly proved; ‘but it appears that the appellant can be held to be a
member of the team who made the-payments of the honorarium. 1t has' also been -
stated that since the criminal case is pending against the appeliant, the final outcome
with respect lo'the guilt of the.appellant will only be judged afer the decision of the
criminal case. The Inquiry officer @as again held that it was the duty-of the School
Educalion Commitiee and the Heéadmaster 1o sent the 'absentee report and the
appellant has to make payments on the basis of the said absentee report. The .
appellant has made paymenls on the basis of the absentee report sent by ‘the -
Headmasler, in terms of the direction giveri by the District Superintendent of
Education. Hence ; dllegation is not proved against the appellant. The said Inquiry
report was sent to the respondent District Magistrate by the Inquiry officer vide his
Letter No. 11 dated 31.01.2012. : ;

The learned counsel also argued that in thé order of punishment; the
respondent Dislrict Magistrate has nol given any reason as o why the Inquiry
reporls submitled by the Inquiring Officer is not acceplable to the respondent Districl
Magistrate. Il is well setlled principle of law thak _if a disciplinary authorily is not
agreed with the findings of the Inquiring ‘officer, hey'must give specific reason for the
same. In the present case, the respondent District Magistrate has not assigned any
reason whal —so-ever as 1o why he is not in agreement with the findings of the
Inquiring officer. In such circumstances, the jimpugned order inflicting punishment
upon the appellantis totally a non-speaking and cryplic order, as such, the same is




liable 1o be quashed.

The leamed counsel for the appellant also said thal in the facts and
circumstances, the impugned order dated 13.07.2012 is in complete violation of the
provisions of Article 311 of the Constitution of the India. The respondent District
magistrate, being a disciplinary authority, has not bathered 1o follow the provisions of
the Constilution of India while inflicting punishment upon ihe appellant.

The learned Counsel also submilted that neither the Inquiring officer
nor the Disciplinary au}horily’ have verified the genuineness of the;signatures of the
Panchayal teacher Smt. Pappi Rai, either put on the Attendance 'Register' or on the
receipl showing acceptance of cheque given lo her. If the signature of said Pappi Rai
are genuine both at the Atlendance ‘Register as well as on the Receipt, then the
allegation that the said Pappi Rai is residing in Dubai, is totally a baséless allegation.

_But this fact has been tolally over-looked both by the Inquiring officer as well as by
the Disciplinary authority. The learned D:M. also wilhout mentioning that for what
account the said punishment has been imposed upon the appellant. It is also well
settied principle of law that the order imposing penalty must be in consonance with
the show cause issued for the imposition of penally, otherwise, the same. will be
violative of principle of nalural justice.

The learned Govl. pleader appearing on behalf of the stale submitled
that the impugned order of D.M. is just and proper in view of the charges levelled
against the pelitioner. of defalcating Govt. money by making paymenl without
verifying the details alsoof d‘!sob'eying the orders of his superiors: The punishment
order against thé appellant has been passed after the completion of Departmental
Proceeding and. alter asKifg second show cause notice. Thus the impugned:order
having no illegality, is fit to be upheld. ' 1

Considering the facts and circumstances of the case, pleadings
advanced by the learned counsel for the appellant , and on going through the memo
of appeal petition, written statements, Enquiry reports and the impugned order, it
appears thal two sels of enquiry has been conducled against the appellant for the
same allegations and in both the enquiry reports the appellant was exonerated of the
alleged charges of defalcation for Govt..money and charge of alleged insubordination
Although, the-said charges against the appellant were not proved in a duly-conducled
depit. Proceeding, as it appears frgn the said enquiry reporls, in spite of thal the
appellant was inflicted with the major punishment at the fag end of his service
causing huge monetary loss o him for the remaining period of his service as well as
in post retrial benefit payable to him. The fearned counsel for the appellant strongly
assailed the impugned order of punishment as coritained in memo No. 821 dated
13.7.2012 of D.M. Gopalganj and stated thal such order inflicting: major punishment
upon the appellant is {otally illegal, arbilrary, mala fide and in complete violation of
the protection granted to a Govt. servant in the constitution of India. It is seen that
although, clear procedure has been laid down in Bihar Civil Services (classification,
Control and Appeal) Rules- 2005 regarding the conduct of departmental proceeding
and award of punishment against a delinquent Govt. servant , but from the impugned
- order it is seen thal the D.M. acting as the disciplinary aulhorily has completely
overlooked the same. It is also seen that the appellant was exoneraled in the first
departmental proceeding for the charges as the same was not proved conclusively
as held by the conducting officer in his first report submitted to the DM. At this stage,
the Disciplinary authority was at liberty to accept the said enquiry veport and in case
of any disagreement from the said report he should have categorically recorded his
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findings and also explained lhose ‘specific reasons for his such disagreement fro
the said enquiry report. A second enquiry was also conducled against the appellant
and sent o the D.M. However, no reason has been stated by the disciplinary
authorily as to why he differed from the said second enquiry report. This itself reflecls
that the action of D.M. Gopalganj in the matter was not fair so far as punishments
inflicted on the appellant is concerned. '

: in the instant case it is seen that charges for which the petitioner was
nol found guilly in an e{arlier proceeding conducted against him and a subsequent
proceeding was also conducted for the same charges by the same conducting officer
on the diréction of Disciplinary authiority and conducling officer again submilted a
reperi that the charges were proved against the appellant only to the extent thal he
was also involved in the incident of making payment to a Panchyal teacher without
any proper verification of her attendance .But the said charge has not been proved
conclusively as to how he was involved in that incident and for which even no
discussion is found in the final report of the enquiry officer. In such a silualion, if the
charges are not proved then the delinquent employee has {o be exonerated whatever
may be the normal convictions of the disciplinary autherity. But here in this case, it
appears lhat in $pite the appellant was exonerated of the charges levelled against
him, some major punishmenls have been inflicted on him by the disciplinary authority
the D.M Gopalganj without disclosing those specific reasons for said punishments
thereby completely ignoring the seltlied principle of law that the quantum of
punishment must commensurate with the gravity of offence. '

For the aforesaid reasons, the impﬁgnéd order of the D.M Gopalganj
contained in Memo No.821 dated 13.07.2012 is nol sustainable, hence the same’is
sel aside and in the result this appeal is allowed




