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vk;qDrU;k;ky;] frjgqrizeaMy] eqt¶Qjiqj 
lsok vihyokn la0&18@2020 

Jh ij'kqjke izlkn flag 
cuke 

jkT; ljdkj ,oa vU; 
vkns'k 

vuqlwph 14&Qkje la0&563 

vkns'k dh 
dze la[;k 
vkSj rkjh[k 

vkns'k vkSj inkf/kdkjh dk gLrk{kj vkns'k ij dh 
xbZ dkjZokbZ ds 
ckjs esa fVIi.kh 
rkjh[k ds lkFk 

1 2 3 
09-02-2023 ekuuh; mPp U;k;ky;] iVuk }kjk CWJCla[;k&11078@2005 esa 

fnukad&25-09-2019 dks fn;s x;s vkns'k ds vkyksd esa Jh ij'kqjke 
izlkn flag] rRdkyhu fyfid] vapy dk;kZy;] iqjufg;k] f'kogj 
}kjk ;g vihy nk;j dh x;h gSA 
 

ftykinkf/kdkjh] f'kogj ls izkIr ewy vfHkys[k ds voyksdu ls 
Li"V gS fd ;g ekeyk Jh ij'kqjke izlkn flag] rRdkyhu 
fyfid] vapy dk;kZy;] iqjufg;k] f'kogj ij yxk;s x;s vkjksi 
ij fy;s x;s fu.kZ; ls lacaf/kr gSA 
 
 

vfHkys[k ds voyksdu ls Li"V gksrk gS fd vapy vf/kdkjh] 
iqjufg;k ds i=kad 'kwU; fnukad 13-08-2021 ds vkyksd es 
aljdkjh jkf'k xou djus ,oa ljdkjh dkxtkr xk;c djus ds 
vkjksi esa Jh ij'kqjke izlkn flag] fyfid] vapy dk;kZy;] 
iqjufg;k] f'kogj ds fo:) iqjufg;k Fkkuk esa izkFkfedh ntZ djkbZ 
xbZ ,oa ftyk inkf/kdkjh] f'kogj ds vkns'k Kkikad 205 fnukad 
31-08-2001 }kjk fuyafcr djrs gq, eq[;ky; iz[k.M dk;kZy;] 
f'kogj fu/kkZfjr fd;k x;kA blh chp Jh flag dks iqfyl vfHkj{kk 
esa tkuk iM+k ,oa tsy ls tekur ij fjgk gksus ds ckn Hkh muds 
}kjk fu/kkZfjr eq[;ky; esa ;ksxnku ugha  fn;k x;kA 
 

Jh flag ds fo:) izi=&*d* dk xBu djrs gq, foHkkxh; 
dk;Zokgh lapkfyr dh xbZA Jh flag ds vuqjks/k ij lapkyu 
inkf/kdkjh cny dj vuqeaMy inkf/kdkjh] f'kogj dks lapkyu 
inkf/kdkjh fu;qDr fd;k x;kA Jh flag ds }kjk foHkkxh; 
dk;Zokgh esa viuk i{k izLrqr ugha fd;k x;kA Jh flag ds vuqjks/k 
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ij lgkuqHwqfriwoZd fopkj djrs gq, ftyk inkf/kdkjh] f'kogj ds 
vkns'k Kkikad 659 fnukad 25-10-2002 }kjk Jh flag dks fuyEcu 
ls eqDr djrs gq, vuqeaMy dk;kZy;] f'kogj esa ;ksxnku djus dk 
funs'k fn;k x;k] ijUrq Jh flag }kjk ;ksxnku lefiZr ugh afd;k 
x;kAfoHkkxh; dk;Zokgh esa viuk i{k j[kus gsrq i;kZIr volj nsus 
ds ckotwn Hkh Jh flag }kjk viuk i{k izLrqr ugha djus ds dkj.k 
lapkyu inkf/kdkjh }kjk Jh flag ds fo:) yxk;s x, vkjksi 
izekf.kr ik;k x;kA 
 

vkjksi i= esa xfBr vkjksi fuEu gS%& 
 

¼i½ ftyk LFkkiuk mi lekgrkZ }kjk izHkkj lkSaius lacaf/kr vkns'k 
dk mYya?ku A vapy dk;kZy; ds }kjk fojfer djus dk vkns'k 
,oa ikjxeu vof/k esa gh izHkkj lkSius ds vkns'k dk mYya?ku 
fd;k tkukA 
 

¼ii½ Jh flag }kjk mi;ZqDr vkns'k ugha ekuus ij fojfer djus 
laca/kh vkns'k dh izfof"V pijklh cgh esa izkIr djus gsrq mifLFkfr 
iath es antZ dj fn;k x;k FkkA bu iaft;ksa dks Jh flag }kjk 
xk;c dj fn;k tkukA 
 

¼iii½ Jh flag }kjk dk;kZy; ds lkekU; jksdM+ iath ] lHkh 
lgk;d jksdM+ iath] vfHkJOk iath] vfxze iath] foi= iath] 
dks"kkxkj lgk;d iath] cSad ikl cqd ] ukftj jlhn] HkaMkj iath] 
yxku jlhn cgh rFkk fuxZr iath xSjdkuwuh <ax ls xk;c dj 
fn;k tkuk A 
 

¼iv½ fnukad&05-07-2001 dks foi= la[;k&07@2001] 08@2001 
rFkk 09@2001 ds }kjk 60]000 :i;s dh fudklh dj dk;kZy; 
dks tkudkjh miyC/k ugha djkuk rFkk cSad esa rRdky tku&cq> 
dj tek ugha fd;k tkukA 
 

izkFkfedh ntZ gksus ds ckn nwljs fnu Jh flag ds }kjk vuqfpr 
rjhds ls j[kh x;h ljdkjh jkf'k vapy dk;kZy; ds cSad [kkrk esa 
tek dh x;h] ,oa vo'ks"k jkf'k 926 :i;k uoEcj 2002 es avapy 
dk;kZy; esa tek fd;k x;kAJh flag ds fo:) vkjksi izekf.kr 
gksus rFkk fnukad&22-10-2002 dks fuyacu ls eqDr gksus ds ckn Hkh 
LFkkukarfjr dk;kZy; esa ;ksxnku lefiZr ugha fd;s tkus ds dkj.k 
ftyk inkf/kdkjh] f'kogj ds i=kad&179 fnukad&10-03-2003 }kjk 
f}rh; dkj.k&ìPNk dh ekax dh x;h] tks fcuk rkfeyk okil vk 
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x;kA rRi'pkr~ fnukad&11-04-2003 dks fgUnqLrku ,oa fnukad&12-
04-2003 dks nSfud tkxj.k ds ek/;e ls izsl foKfIr }kjk 15 
fnuksa ds vUnj f}rh; dkj.k&i``PNk lefiZr djus dk vkns'k fn;k 
x;kA Jh flag ]}kjk fucaf/kr Mkd ls f}rh; dkj.k&i`PNk lefiZr 
fd;k x;kA 
 

 Jh flag ds fo:) yxk;s x;s vkjksi dks izekf.kr gksus ds dkj.k 
ftykinkf/kdkjh] f'kogj ds vkns'k Kkikad&346 fnukad&17-05-
2003 }kjk mudks ljdkjh lsok ls c[kkZLr dj fn;k x;kA  
 

ftyk inkf/kdkjh] f'kogj ds vkns'k ds fo:) vk;qDr U;k;ky;] 
frjgqr izeaMy] eqt¶Qjiqj esa lsok vihyokn 
la[;k&41@2004&05 nk;j fd;k x;kA 
vk;qDr] frjgqr izeaMy] eqt¶Qjiqj }kjk lsok vihyokn 
la[;k&41@2004&05 esa fnukad&19-07-2005 dks vkns'k ikfjr 
djrsgq, vihydrkZ ds vihy dksvLohd`r dj fn;k x;kA 
 

 vk;qDr U;k;ky; esa ikfjr vkns'k ds fo:) Jh flag }kjk 

ekuuh; mPp U;k;ky;] iVuk es aCWJC NO-11078/2005 nk;j 
fd;k x;kA ekuuh; mPp U;k;ky;] iVuk }kjk fnukad&25-09-
2019 dks vkns'k ikfjr fd;k x;k gS] ftldk va'k fuEuor~ gS%& 
 

" 17. The observation of this court on account of the 

quantum of punishment having regard to the findings 

in the criminal proceedings is based on decision of the 

Apex Court in the case of Captain M. pal Anthony as 

well as in the case of G.M. Tank vs. State of Gujrat 

&Ors. reported in (2006) 5 SSC 446.Commissioner, 

Tirhut Division, Muzaffarpur should therefor reconsider 

the punishment of dismissal having regard to the 

mitigating circumstances of the petitioner's acquittal by 

the Appellate Court in Purnahiya P.S Case No. 34 of 

2001  

18. Having regard to the decisions of the Apex Court 

taken note of hereinabove. The Commissioner would 

be obliged to reconsider the quantum of punishment 

by reasoned and speaking order in accordance with law 

within a period of three months from the date of 

receipt/production of a copy of this order. 

The writ petition is disposed of with the aforesaid 
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observations and directions. 
 

 vihydÙkkZ ds vf/koDrk dk dguk gS fd vihydÙkkZ ds fo:) 
izi= *d* esa vkjksi xfBr fd;k x;kA lkFk gh iqjufg;k Fkkuk esa 
,Q0vkbZ0vkj0 ntZ fd;k x;kA iqjufg;k Fkkuk esa ntZ dsl 
uŒ&24@2001 esa ogh vkjksi gS tks izi= *d* esa yxk;k x;k gSA 
Vªk;y ds i'pkr~ izFke vij ftyk ,oa l= U;k;k/kh'k&lg&fo'ks"k 
U;k;k/kh'k] lhrke<+h }kjk vihydÙkkZ dks nks"k eqDr fd;k x;k gSA 
tc leku vkjksi ds laca/k esa l{ke U;k;ky; }kjk nks"k eqDr dj 
fn;k x;k gS rks ,slh fLFkfr esa vihydÙkkZ dh c[kkZLrxh vkns'k 
dks cjdjkj j[kuk fof/k lEer ugha gSA 
 

 lEiw.kZ rF;ksa ds fo'ys"k.k esa ik;k x;k fd & 
 

¼i½ ekuuh; mPp U;k;ky; }kjk ek= bl vk/kkj ij vihydÙkkZ ds 
vH;kosnu ij fopkj djus dk funs'k fn;k x;k gS fd lacaf/kr 
vkijkf/kd dkjZokbZ ¼iqjufg;k Fkkuk dkaM la0&34@2001½ esa mUgsa 
vkjksi eqDr dj fn;k x;k gSA  
 

¼ii½ vihydÙkkZ }kjk dk;kZy; ls lacaf/kr vfHkys[k rcrd miyC/k 
ugha djk;k x;k] tcrd muds fo:) izkFkfedh ntZ ugha dj nh 
x;h A ;g ljdkjh lsod ds vkpj.k ds izfrdwy gS] blesa fdlh 
izdkj dk lansg ugha gks ldrk A  
 

¼iii½ vihydÙkkZ }kjk LFkkukarj.k ds ckotwn izHkkj ugha lkSaik tkuk 
ojh; inkf/kdkjh@foHkkxh; funs'k dh vogsyuk dk Li"V :i ls 
ifjpk;d gSA blls uo inLFkkfir dehZ dks ljdkjh dk;Z djus 
esa nqfo/kk dk lkeuk djuk iM+kA lkFk gh mudk ;g d`R; 
ljdkjh lsod ds vkpkj.k ds izfrdwy gSA 
 

¼iv½ mDr izekf.kr rF;ksa ls Hkh ;g Li"V gS fd vihydÙkkZ }kjk 
ojh; inkf/kdkfj;ksa ds vkns'k dh vogsyuk] vuq'kklughurk ,oa 
LosPNkpkfjrk cjrh x;h gSA  ftlds laca/k esa fdlh izdkj dk 
lansg ugha gSA mudk mDr d`R; fcgkj ljdkjh lsod vkpkj 
fu;ekoyh] 1976 ds fu;e&3 ds fo:) gSA ftlds laca/k esa 
vihydÙkkZ ds vf/koDrk }kjk Hkh fdlh izdkj dk cpko dk rdZ 
izLrqr ugha fd;k tk ldk A  
 

¼v½ fuEu U;k;ky; ds vfHkys[k ls Li"V gS dh vihydrkZ ds 
fo:) jkf'k xou ds vkjksi esa vkbZ0ih0lh0 dh /kkjk 467] 468 
,oa 409 esa izkFkfedh ntZ fd;k x;kA vuqeaMy U;k;hd 
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naMkf/kdkjh }kjk bUgsa vkbZ0ih0lh0 dh /kkjk 467] 468 ls eqDr dj 
fn;k x;k ijarq 409 esa nks"kh ik;k x;kA blds fo:) vihydrkZ 
us vij ftyk ,ao l= U;k;k/kh'k] lhrke<+h ds ;gka vihy nk;j 
fd;k ftlesa vij ftyk ,ao l= U;k;k/kh'k] lhrke<+h us bUgsa /kkjk 
409 ds vkjksi ls Hkh eqDr dj fn;k x;kA bl laca/k esa fuEu 
U;k;ky; ds vfHkys[k esa layXu fVIi.kh esa Hkh mYys[k gS fd /kkjk 
409 esa "Criminal breach of trust by public servant"  

ds fy, nafMr fd;k tkrk gSA tks jkf'k xou djus ds fy, bu 
ij pyk;k x;k FkkA ijarq orZeku ekeys esa lsok c[kkZLrxh esa 
xou ds vfrfjDr vU; dbZ vkjksi tSls vkns'k dk mYya?ku 
djuk] iath;ksa dks xk;c djuk ,oa nkf;Ro fuoZgu ugha djuk 
vkfn vkjksi gSA /kkjk 40+9 esa funksZ"k fl) gksus ls foHkkxh; 
dkjZokbZ fu"izHkkoh ugha gks tkrk gSA** vFkkZr vihydrkZ ij xou 
ds vfrfjDr izHkkj ugha lkSaius] pijklh cgh ,oa mifLFkrh iath 
xk;c djus] dk;kZy; ds eq[; nLrkost lkekU; jksdM+ iath] lHkh 
lgk;d jksdM+ iath] vfHkJo iath] vfxze iath] foi= iath] 
dks"kkxkj lgk;d iath] cSad iklcqd] ukftj j'khn bR;knh xk;c 
djustSls xaHkhj izd`fr ds vkjksi esa vkrk gSA vihydrkZ dk ;g 
d`R;  fcgkj vkpkj fu;ekoyh] 1976 ds fu;e 3 ds fo:) gSA 
,sls vkjksi ds fy;s vihydrkZ dks lsok ls c[kkZLrxh dk fn;k 
x;k vkns'k loZFkk mfpr gS ,oa ,sls deZpkjh dks lsok esa j[kus ls 
dk;kZy; laLd`fr ij Hkh bldk vlj iM+sxk ,oa Hkz"Vkpkj] 
vuq'kklughurk tSlheukso`Rrh dks c<+kok feysxkA lkFk gh tgka 
rd vihydÙkkZ ds vkijkf/kd ekeys esa nks"keqDr gksus dk iz'u gS 
rks bl laca/k esa ;g rF; /;krO; gS fd vkijkf/kd dkjZokbZ;ksa esa 
fdlh Hkh izdkj ds vkjksi ds izekf.kr gksus ds fy, lansg ls ijs 
¼Beyond Doubt½ izek.k dh vko';drk gksrh gS tcfd foHkkxh; 
dk;Zokgh lk{;ksa dh cgqyrk ds vk/kkj ij ,oa ljdkjh lsod 
vkpkj fu;ekoyh ds v/khu lapkfyr dh tkrh gS rFkk bles 
ljdkjh lsod ds vkpj.k ij fopkj fd;k tkrk gSA lkFk gh 
ekuuh; loksZPp U;k;ky;] fnYyh us vius flfoy vihy 
la[k;k&5848@2021 esa mYysf[kr gS fd %& 

"A bare perusal of the order which has been quoted 

in its totality goes to show that the same is not 

based on any rational foundation. The conceptual 

difference between a departmental inquiry and 

criminal proceedings has not been kept in view. 
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Even orders passed by the executive have to be 

tested on the touchstone of reasonableness.[See 

Tata Cellular v.Union of India. [(1994) 6 SCC 651] 

and Teri Oat Estates (P) Ltd. v. U.T., Chandigarh 

[(2004) 2 SCC 130].] The conceptual difference 

between departmental proceedings and criminal 

proceedings have been highlighted by this Court in 

several cases." 

The purpose of departmental inquiry and of 

prosecution are two different and distinct aspects. 

The criminal prosecution is launched for an offense 

for violation of a duty, the offender owes to the 

society or for breach of which law has provided that 

the offender shall make satisfaction to the public. 

So crime is a act of commission in violation of law 

or of omission of public duty. The departmental 

inquiry is to maintain discipline in the service and 

efficiency of public service. It would, therefore, be 

expedient that the disciplinary proceedings are 

conducted and completed as expeditiously as 

possible. It is not, therefore, desirable to lay down 

any guidelines as inflexible rules in which the 

departmental proceedings may or may not be stay 

pending trial in the criminal cases against the 

delinquent officer. Each case required to be 

considered in the back drop of its own facts and 

circumstances. There would be no bar to proceed 

simultaneously with departmental inquiry and trial 

of a criminal case unless the charge in the criminal 

trail is of grave nature involving complicated 

questions of fact and law. Offense generally implies 

infringement of public duty, as distinguish from 
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mere private rights punishable under criminal law. 

When the trial for a criminal offense is conducted it 

should be in accordance with proof of the offense 

as per the evidence define under the provisions of 

the Indian Evidence Act, 1872 [in short 'the 

Evidence Act']. The converse is the case of 

departmental inquiry. The inquiry in a departmental 

proceeding relates to conduct or breach of duty of 

the delinquent officer to punish him for his 

misconduct defined under the relevant statutory 

rules or law. That the strict standard of proof or 

applicability of the Evidence Act stands excluded is 

a settled legal position...." 

blh vkns'k ds iSjk 29 esa ;g Hkh mYysf[kr gS fd %& 
 

           "The burden of proof in the departmental 

proceeding is not of beyond reasonable doubt as 

the principle in the criminal trial but the 

probabilities of the misconduct."  

vr% mDr ds vkyksd esa Li"V gS fd l{e izkf/kdkj }kjk 
fof/klEer rjhds ls foHkkxh; dk;Zokgh lapkyu ds ckn vkjksi 
izekf.kr gksus ij naM fn;k x;k gS] tks mfpr gSA 
 

of.kZr rF;ksa ls Li"V gS fd vihydÙkkZ ds fo:) fuEu U;k;ky; 
,oa iwoZ esa bl U;k;ky; }kjk lalwfpr vkns'k esa fdlh izdkj ds 
gLr{ksi dh dksbZ vko';drk ugha ikrs gq, izLrqr vihyokn 
[kkfjt fd;k tkrk gSA 
 

ys[kkfir ,oa la'kksf/kr 
 
 
vk;qDRk     vk;qDr 
 

 


